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Lawrence VanDyke

From: Lawrence VanDyke

Sent: Tuesday, June 14, 2016 8:38 AM

To: 'Amy Rose'

Cc: Ketan D. Bhirud; Jordan T. Smith; ACLU-Vouchers@cov.com; Heather Weaver; Richard 

Katskee

Subject: RE: Notice of Appeal

Thank you, Amy. Understood. As already explained below, we will not represent to the Court that you have informed us

whether or not you plan to file an appeal. We will only apprise the Court of the State’s expectation—i.e., that we

believe you will appeal, but that we don’t know when.

Regarding the rest of your email, all of our discussions were based on the shared assumption that you would file a

Notice of Appeal on either Friday or Monday. Given that you have not done so, and cannot definitively say when you

will, we need to return to our original plan of filing our motion in the Lopez case right away to avoid prejudicing the

Court in deciding our motion. We cannot delay any longer. Once you file your appeal, we can attempt to again

coordinate on submitting an agreed upon expedited briefing schedule to the Court, or we can file our own proposals if

we cannot timely reach agreement.

Thank you again!

Lawrence VanDyke 

Nevada Solicitor General 

 

100 North Carson Street 

Carson City, Nevada  89701 

T: (775) 684-1233 • LVanDyke@ag.nv.gov 

Lawrence

From: Amy Rose [mailto:rose@aclunv.org]  
Sent: Monday, June 13, 2016 3:45 PM 
To: Lawrence VanDyke 
Cc: Ketan D. Bhirud; Jordan T. Smith; ACLU-Vouchers@cov.com; Heather Weaver; Richard Katskee 
Subject: Re: Notice of Appeal 
Importance: High 

Hi Lawrence,

Please understand that I did not, and do not, give you authority to represent to the Court that the Duncan plaintiffs will or will

not file an appeal. All of my discussions with you have been about the potential of filing, and I have never represented that we

will in fact file or given you a hard date that we will file, if we chose to do so. In fact, you and I both discussed that everything

we said would have to be taken back to our respective teams for final decision.

When we last spoke on Friday, we discussed possible briefing and oral argument schedules should the court choose to

consolidate the Duncan case with the Lopez case, if the Duncan plaintiffs filed an appeal. We also discussed that you would

draft a joint request for a proposed briefing schedule and would not file it before we had a chance to review it. These

discussions were made in light of the Court’s indication that if the Duncan case filed an appeal, it would like to hear the case

together with the Lopez appeal at the already scheduled July 8th oral argument. You and I both determined that this
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presented a potential for an incredibly short briefing period something adverse to both of us and thus engaged in the

conversation regarding the joint request.

You and I also discussed the fact that you had already represented to the Court in your motion for expedited hearing that you

needed a decision by July 8th to implement the voucher program by August 1st. As the Lopez oral argument is only scheduled

to be heard July 8th, and this is when you represented you needed a decision by, you said you would inform the court in the

joint request, something to the effect of, moving the hearing date to the last week of July or shortly thereafter, will have no

more effect on the implementation of the program than a July 8th hearing will have.

Please feel free to call me if you would like to discuss.

Thanks,

Amy M. Rose

Legal Director

ACLU of Nevada

601 S. Rancho Drive, Suite B11 | Las Vegas, Nevada 89106

702.366.1536 (phone)| 702.366.1331 (fax)

www.aclunv.org |Facebook | Twitter

From: Lawrence VanDyke <LVanDyke@ag.nv.gov>

Date: Monday, June 13, 2016 at 2:53 PM

To: Amy Rose <rose@aclunv.org>

Cc: Ketan Bhirud <KBhirud@ag.nv.gov>, "Jordan T. Smith" <JSmith@ag.nv.gov>

Subject: RE: Notice of Appeal

Amy – As I mentioned last week, while we would like to coordinate on this with you all if possible, we are very

concerned with any further delay in getting this teed up to the Supreme Court. We have already delayed filing our

motion by more than a week to try to coordinate with you, and you keep pushing back your anticipated date for filing

your Notice of Appeal.

We can’t delay getting this before the Court any longer, so whether or not you file your Notice of Appeal today, we will

be filing our motion first thing tomorrow morning asking the Court to move the Lopez argument date from July 8 to the

last week of July, and notifying the Court that we have conferred with counsel for the Duncan plaintiffs and, while we

expect that you all will file an appeal, you have not yet filed it and have not been able to commit to a date by which you

will do so. That way the Court has the opportunity to move the oral argument date to facilitate the consolidated

argument that it has asked for, and we will just have to file another motion in the Duncan case to set an expedited

briefing schedule once you all file your Notice of Appeal.

Thank you,

Lawrence
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From: Amy Rose [mailto:rose@aclunv.org]
Sent: Monday, June 13, 2016 1:14 PM 
To: Lawrence VanDyke 
Cc: Ketan D. Bhirud; Jordan T. Smith 
Subject: Re: Notice of Appeal

Thanks Lawrence. Still working some things out on our end. Can you send the draft as soon as you’re done? I know our whole

legal team will want to review it and a number of people are on east coast time.

Amy M. Rose

Legal Director

ACLU of Nevada

601 S. Rancho Drive, Suite B11 | Las Vegas, Nevada 89106

702.366.1536 (phone)| 702.366.1331 (fax)

www.aclunv.org |Facebook | Twitter

From: Lawrence VanDyke <LVanDyke@ag.nv.gov>

Date: Monday, June 13, 2016 at 11:44 AM

To: Amy Rose <rose@aclunv.org>

Cc: Ketan Bhirud <KBhirud@ag.nv.gov>, "Jordan T. Smith" <JSmith@ag.nv.gov>

Subject: Notice of Appeal

Amy – just checking in to confirm that you all are still planning to file your Notice of Appeal today. We are putting the

final touches on our draft unopposed motion to consolidate oral argument and set an expedited briefing schedule,

which we plan to file today after you file our NoA. I plan to send a draft of that document to you and the Lopez plaintiffs

later today before we file.

Thank you!

Lawrence VanDyke 

Nevada Solicitor General

 

100 North Carson Street 

Carson City, Nevada  89701 

T: (775) 684-1233 • LVanDyke@ag.nv.gov
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The State of Nevada, by and through the Attorney General of Nevada, 

respectfully moves this Court to reset oral argument in this case from July 8, 2016, 

to the last week of July.  The State makes this request because of this Court’s 

stated preference to hear oral argument in both of the Educational Savings Account 

(ESA) cases—Lopez and Duncan—on the same day, and because arguing counsel 

for the State, Mr. Paul D. Clement, will be out of the country on July 8. 

BACKGROUND 

The instant appeal, Schwartz v. Lopez, involves Nevada’s defense of its new 

ESA program against constitutional challenges brought under Article XI, Sections 

2 and 6.  The Lopez appeal is fully briefed and ready for oral argument.  The 

second ESA case, Duncan v. Nevada, involves challenges brought under Sections 

2 and 10 of Article XI.  On May 18, 2016, the district court in that case granted 

Nevada’s motion to dismiss.  Counsel for the State has repeatedly conferred with 

counsel for the Duncan plaintiffs and expects them to appeal the district court 

decision in that case.
1
  But they have not yet filed their notice of appeal nor have 

they been able to commit to a date by which they will.  See July 13, 2016 and July 

                                                 
1
 Counsel for the Duncan plaintiffs has made clear that they have not authorized 

the State “to represent to the Court [whether] the Duncan plaintiffs will or will not 

file an appeal.”  See Exhibit A.  Consistent with that, the State makes no 

representation to the Court regarding the Duncan plaintiffs’ position as to whether 

or not they will appeal.  Rather, the State is merely stating its position that it fully 

expects the Duncan plaintiffs to appeal. 
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14, 2016 email correspondence (attached as Exhibit A).  Nonetheless, the State has 

filed this motion to enable the Court to consider whether to move the July 8 oral 

argument for the reasons provided below. 

On May 20, 2016, Appellant moved this Court to schedule oral argument in 

Lopez for June 6 or 7, 2016.  Appellant explained that, if this Court decides to lift 

the preliminary injunction, the Treasurer would need such a ruling by July 8, 2016, 

for him to fund ESAs on the first scheduled funding date for the coming school 

year:  August 1, 2016.  Appellant also noted that arguing counsel for the State, Mr. 

Clement, would be unavailable between June 23 and July 11, 2016. 

On May 24, 2016, this Court issued a notice setting oral argument in Lopez 

for July 8, 2016.  The next day, May 25, 2016, this Court issued an order denying 

Appellant’s request to set oral argument for June 6 or 7.  This Court explained that 

July 8 was “the earliest possible date this court can reasonably hear the merits of 

this case.”  Order at 1.  This Court also advised that, if an appeal is taken in 

Duncan, “this court would prefer to hear oral argument in that case on July 8, 

2016, as well.”  Id. at 2 n.1. 

ARGUMENT 

The State’s motion to reset argument to the last week of July is unopposed.  

Counsel for Respondents has advised that they take no position on the request. 
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Resetting the oral argument to the last week of July would allow the State’s 

counsel of choice, Mr. Clement, to present argument in this Court.  As Appellant 

noted in his May 20 motion, Mr. Clement is unavailable on July 8.  The State’s 

understanding is that July 8 is “the earliest date this court can reasonably hear” oral 

argument in Lopez, but that July 8 is not the only date the Court can do so.  Order 

at 1. 

Resetting the argument to the last week of July may also accommodate this 

Court’s preference to hear argument in Lopez and Duncan on the same day.  The 

district court in Duncan granted Nevada’s motion to dismiss on May 18.  To date, 

the Duncan plaintiffs have not filed a notice of appeal, but based on discussions 

with their counsel, counsel for the State believes they plan to file an appeal.  

Assuming that the Duncan plaintiffs appeal, resetting the Lopez argument would 

make it more likely that Duncan could be briefed in time to be argued with Lopez.  

Even if the notice of appeal were filed in Duncan today (i.e., June 14), that would 

leave only three weeks before July 8 for the Court to receive briefing from the 

parties and the several amici that would want to file briefs.  Because the Duncan 

plaintiffs could file their notice of appeal anytime this month, resetting the oral 

argument in Lopez to the last week of July would make it far more likely that the 

Court could hear Lopez and Duncan together. 
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The State appreciates this Court’s statement that it “will expedite a decision 

in this matter to the extent this court’s docket permits.”  Order at 2.  The State 

remains committed to resolving these challenges expeditiously.  Resetting the oral 

argument to the last week of July, as opposed to July 8, would not materially 

further affect the timing of the Treasurer’s funding of ESAs in the event this Court 

lifts the preliminary injunction entered in Lopez. 

CONCLUSION 

The State’s unopposed motion to reset oral argument in Lopez to the last 

week of July 2016 should be granted. 

In the event the Court cannot hear argument the last week of July, the State 

respectfully requests that the Court vacate the July 8 argument date and direct the 

Clerk to confer with the parties concerning available argument dates thereafter. 

Dated:  June 14, 2016.             ADAM PAUL LAXALT 

Attorney General 

 

By:   /s/ Lawrence VanDyke   

 

Adam Paul Laxalt (Bar No. 12426)  

Attorney General  

Lawrence VanDyke (Bar No. 13643C)  

Solicitor General  

Ketan Bhirud (Bar No. 10515)  

General Counsel  

Joseph Tartakovsky (Bar No. 13796C)   

Deputy Solicitor General 

Jordan T. Smith (Bar No. 12097) 

    Assistant Solicitor General 

OFFICE OF THE ATTORNEY GENERAL 



5 

100 North Carson Street 

Carson City, NV 89701 

(775) 684-1100 
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Paul D. Clement 

BANCROFT PLLC 

500 New Jersey Avenue, NW 

Seventh Floor 

Washington, DC 20001 

(202) 234-0090 

pclement@bancroftpllc.com 

 

Counsel for Appellant  
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CERTIFICATE OF SERVICE 

 I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the Nevada Supreme Court by using the appellate CM/ECF system on 

June 14, 2016. 

 The following participants in the case who are registered CM/ECF users will 

be served by the appellate CM/ECF system. 

DON SPRINGMEYER, ESQ. 
JUSTIN C. JONES, ESQ. 
BRADLEY S. SCHRAGER, ESQ. 
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP 
3556 E. RUSSELL ROAD, SECOND FLOOR 
LAS VEGAS, NEVADA 89120 
 
MATTHEW T. DUSHOFF, ESQ. 
LISA J. ZASTROW, ESQ. 
KOLESAR & LEATHAM 
400 SOUTH RAMPART BOULEVARD, SUITE 400 
LAS VEGAS, NEVADA 89145 
 
 I further certify that some of the participants in the case are not registered 

CM/ECF users.  I have mailed the foregoing document by First-Class Mail, 

postage prepaid, for delivery within three calendar days to the following non-

CM/ECF participants: 

 
DAVID G. SCIARRA, ESQ. 
AMANDA MORGAN, ESQ. 
EDUCATION LAW CENTER 
60 PARK PLACE, SUITE 300 
NEWARK, NEW JERSEY 07102 
 
TAMERLIN J. GODLEY, ESQ. 
THOMAS PAUL CLANCY, ESQ. 
LAURA E. MATHE, ESQ. 
SAMUEL T. BOYD, ESQ. 
MUNGER, TOLLES & OLSON, LLP 
355 SOUTH GRAND AVENUE, 35

TH
 FLOOR 

LOS ANGELES, CALIFORNIA 90071-1560 
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TIMOTHY D. KELLER  
INSTITUTE FOR JUSTICE 
398 S. MILL AVENUE, SUITE 301 
TEMPE, ARIZONA 85281 
 
MARK A. HUTCHINSON, ESQ. 
JACOB A. REYNOLDS, ESQ. 
ROBERT T. STEWART, ESQ. 
HUGCHINSON & STEFFEN, LLC 
10080 W. ALTA DRIVE, SUITE 200 
LAS VEGAS, NEVADA 89145 
 
FRANCIS C. FLAHERTY, ESQ. 
CASEY A. GILLHAM, ESQ. 
2805 MOUNTAIN STREET 
CARSON CITY, NV 89703 
 
KRISTEN L. HOLLAR, ESQ. 
PRO HAC VICE PENDING 
1201 16

TH
 STREET, N.W. 

WASHINGTON, D.C. 20036 
 
ROBERT L. EISENBERG, ESQ. 
LEMONS, GRUNDY & EISENBERG 
6005 PLUMAS STREET, THIRD FLOOR 
RENO, NV 89519 
 
AMY M. ROSE, ESQ. 
ACLU OF NEVADA 
601 S. RANCHO DRIVE, SUITE B11 
LAS VEGAS, NV 89106 
 
LINDSAY HECK, ESQ. 
WHITE & CASE LLP 
1155 AVENUE OF THE AMERICAS 
NEW YORK, NY 10036-2787 
   

 

      /s/ Janice M. Riherd    

       

 JANICE M. RIHERD 

 An employee of the State of Nevada 

 

 


