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Lawrence VanDyke

From: Lawrence VanDyke

Sent: Tuesday, June 14, 2016 8:38 AM

To: 'Amy Rose'

Cc: Ketan D. Bhirud; Jordan T. Smith; ACLU-Vouchers@cov.com; Heather Weaver; Richard 

Katskee

Subject: RE: Notice of Appeal

Thank you, Amy. Understood. As already explained below, we will not represent to the Court that you have informed us

whether or not you plan to file an appeal. We will only apprise the Court of the State s expectation!i.e., that we

believe you will appeal, but that we don t know when.

Regarding the rest of your email, all of our discussions were based on the shared assumption that you would file a

Notice of Appeal on either Friday or Monday. Given that you have not done so, and cannot definitively say when you

will, we need to return to our original plan of filing our motion in the Lopez case right away to avoid prejudicing the

Court in deciding our motion. We cannot delay any longer. Once you file your appeal, we can attempt to again

coordinate on submitting an agreed upon expedited briefing schedule to the Court, or we can file our own proposals if

we cannot timely reach agreement.

Thank you again"

Lawrence VanDyke 

Nevada Solicitor General 

 

100 North Carson Street 

Carson City, Nevada  89701 

T: (775) 684-1233 ! LVanDyke@ag.nv.gov 

Lawrence

From: Amy Rose [mailto:rose@aclunv.org]  
Sent: Monday, June 13, 2016 3:45 PM 
To: Lawrence VanDyke 
Cc: Ketan D. Bhirud; Jordan T. Smith; ACLU-Vouchers@cov.com; Heather Weaver; Richard Katskee 
Subject: Re: Notice of Appeal 
Importance: High 

Hi Lawrence,

Please understand that I did not, and do not, give you authority to represent to the Court that the Duncan plaintiffs will or will

not file an appeal. All of my discussions with you have been about the potential of filing, and I have never represented that we

will in fact file or given you a hard date that we will file, if we chose to do so. In fact, you and I both discussed that everything

we said would have to be taken back to our respective teams for final decision.

When we last spoke on Friday, we discussed possible briefing and oral argument schedules should the court choose to

consolidate the Duncan case with the Lopez case, if the Duncan plaintiffs filed an appeal. We also discussed that you would

draft a joint request for a proposed briefing schedule and would not file it before we had a chance to review it. These

discussions were made in light of the Court s indication that if the Duncan case filed an appeal, it would like to hear the case

together with the Lopez appeal at the already scheduled July 8th oral argument. You and I both determined that this
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presented a potential for an incredibly short briefing period something adverse to both of us and thus engaged in the

conversation regarding the joint request.

You and I also discussed the fact that you had already represented to the Court in your motion for expedited hearing that you

needed a decision by July 8th to implement the voucher program by August 1st. As the Lopez oral argument is only scheduled

to be heard July 8th, and this is when you represented you needed a decision by, you said you would inform the court in the

joint request, something to the effect of, moving the hearing date to the last week of July or shortly thereafter, will have no

more effect on the implementation of the program than a July 8th hearing will have.

Please feel free to call me if you would like to discuss.

Thanks,

Amy M. Rose

Legal Director

ACLU of Nevada

601 S. Rancho Drive, Suite B11 | Las Vegas, Nevada 89106

702.366.1536 (phone)| 702.366.1331 (fax)

www.aclunv.org |Facebook | Twitter

From: Lawrence VanDyke <LVanDyke@ag.nv.gov>

Date: Monday, June 13, 2016 at 2:53 PM

To: Amy Rose <rose@aclunv.org>

Cc: Ketan Bhirud <KBhirud@ag.nv.gov>, #Jordan T. Smith# <JSmith@ag.nv.gov>

Subject: RE: Notice of Appeal

Amy $ As I mentioned last week, while we would like to coordinate on this with you all if possible, we are very

concerned with any further delay in getting this teed up to the Supreme Court. We have already delayed filing our

motion by more than a week to try to coordinate with you, and you keep pushing back your anticipated date for filing

your Notice of Appeal.

We can t delay getting this before the Court any longer, so whether or not you file your Notice of Appeal today, we will

be filing our motion first thing tomorrow morning asking the Court to move the Lopez argument date from July 8 to the

last week of July, and notifying the Court that we have conferred with counsel for the Duncan plaintiffs and, while we

expect that you all will file an appeal, you have not yet filed it and have not been able to commit to a date by which you

will do so. That way the Court has the opportunity to move the oral argument date to facilitate the consolidated

argument that it has asked for, and we will just have to file another motion in the Duncan case to set an expedited

briefing schedule once you all file your Notice of Appeal.

Thank you,

Lawrence
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From: Amy Rose [mailto:rose@aclunv.org]
Sent: Monday, June 13, 2016 1:14 PM 
To: Lawrence VanDyke 
Cc: Ketan D. Bhirud; Jordan T. Smith 
Subject: Re: Notice of Appeal

Thanks Lawrence. Still working some things out on our end. Can you send the draft as soon as you re done? I know our whole

legal team will want to review it and a number of people are on east coast time.

Amy M. Rose

Legal Director

ACLU of Nevada

601 S. Rancho Drive, Suite B11 | Las Vegas, Nevada 89106

702.366.1536 (phone)| 702.366.1331 (fax)

www.aclunv.org |Facebook | Twitter

From: Lawrence VanDyke <LVanDyke@ag.nv.gov>

Date: Monday, June 13, 2016 at 11:44 AM

To: Amy Rose <rose@aclunv.org>

Cc: Ketan Bhirud <KBhirud@ag.nv.gov>, #Jordan T. Smith# <JSmith@ag.nv.gov>

Subject: Notice of Appeal

Amy $ just checking in to confirm that you all are still planning to file your Notice of Appeal today. We are putting the

final touches on our draft unopposed motion to consolidate oral argument and set an expedited briefing schedule,

which we plan to file today after you file our NoA. I plan to send a draft of that document to you and the Lopez plaintiffs

later today before we file.

Thank you"

Lawrence VanDyke 

Nevada Solicitor General

 

100 North Carson Street 

Carson City, Nevada  89701 

T: (775) 684-1233 ! LVanDyke@ag.nv.gov
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On June 17, 2016, the Plaintiffs who challenged the constitutionality of 

Nevada’s Educational Savings Account (ESA) program in Duncan v. Nevada filed 

their notice of appeal (attached). The State of Nevada, by and through the Attorney 

General of Nevada, respectfully notifies the Court (1) that the State understands the 

Court’s preference for consolidated arguments on July 29, 2016 in the two ESA 

matters, Duncan and Lopez; (2) that the State weeks ago proposed a briefing 

schedule to Duncan Plaintiffs in order to honor this preference; and (3) that the 

Duncan Plaintiffs, today, have rejected that schedule without ever having provided 

a counter-proposal that would allow consolidated argument on the date set by this 

Court on July 29. Nevertheless, the proposed schedule, below, gives the Court the 

opportunity to set a schedule that would accomplish its preference for expedited, 

consolidated argument, if it so pleases.
1
 

BACKGROUND 

The first ESA case, Schwartz v. Lopez, involves Nevada’s defense of its new 

ESA program against constitutional challenges brought under Article XI, Sections 

2 and 6. The Lopez appeal is fully briefed and ready for oral argument. The second 

ESA case, Duncan v. Nevada, involves challenges brought under Sections 2 and 10 

of Article XI. On May 18, 2016, the district court in that case granted Nevada’s 

motion to dismiss on all claims.  

                                                 
1
 This notice is filed in Lopez because the Duncan matter is not yet docketed 

and the State wishes to ensure that the Court has ample time to consider this notice. 

The State will serve this document on the Duncan Plaintiffs. 
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On May 20, 2016, the State filed in this Court a notice regarding the ruling in 

Duncan and moved this Court to schedule oral argument in Lopez for June 6 or 7, 

2016. On May 24, 2016, this Court issued a notice setting oral argument in Lopez for 

July 8, 2016. The next day, May 25, 2016, this Court issued an order stating, with 

respect to an appeal in Duncan, that “this court would prefer to hear oral argument in 

that case on July 8, 2016, as well.”
2
 Given the Court’s preference to hear argument 

in both cases at the same time and also to accommodate the schedule of counsel, the 

State filed on June 14, 2016 an Unopposed Motion to Reset Oral Argument in Lopez 

for the last week of July 2016. The Court granted the State’s motion the next day, 

scheduling oral argument in Lopez on July 29, 2016.  

NOTICE 

The district court ruled in Duncan on May 18, 2016. Since then the State has 

tried persistently to arrange a fair briefing schedule with the Duncan Plaintiffs. 

(See Exhibit A.) The State’s interest was to honor this Court’s preference to hear 

the two ESA cases together, while ensuring the parties ample time to brief these 

crucial issues. Yet Plaintiffs not only refused to agree to a schedule or propose one 

of their own to enable consolidated argument, they refused even to inform Nevada 

about whether they planned to appeal. Nevertheless, the State continued to reach 

out to Plaintiffs about a briefing schedule, and finally, only today, on June 21, did 

the Plaintiffs inform the State that they are unwilling to agree to a schedule that 

                                                 
2
 May 25, 2016 Order at 2 n.1. 
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would allow completed briefing before July 29. The schedule below, in substantial 

form first proposed to Plaintiffs weeks ago (and now modified to offer them more 

time), is the only schedule that will allow this to happen: 

July 5 – Opening brief for Appellants Ruby Duncan et al. due 

July 8 – Amici briefs in support of Appellants due 

July 18 – Response brief for Respondents State of Nevada et al. due 

July 20 – Amici briefs in support of Respondents due 

July 25 – Appellants’ reply brief due 

 If the Court chooses to enter this or a similar schedule, the State would 

respectfully request that the Court bar extension of these deadlines, including 

telephonic extensions under NRAP 26 or 31, and require email courtesy copies of all 

pleadings to opposing counsel on the day they are submitted to the Court for filing. 

The timeframe that this would require is similar to that already followed in 

the Lopez matter. In Lopez, the Court, by order dated May 25, set argument for 

July 8. Between that order and that argument date was 44 days. Between today, 

June 21, and the date now set for argument, July 29, is 38 days. If briefing begins 

immediately, moreover, the total briefing time set for the Duncan matter will be 

only 14 days shorter than the briefing originally set for the Lopez matter. The 

Duncan issues have been briefed, in fact many times, in the district court. And the 

Duncan Plaintiffs had over a month before finally filing their notice of appeal.  

The State appreciates this Court’s statement that it “will expedite a decision 
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in this matter to the extent this court’s docket permits.”
3
 The State remains 

committed to resolving these challenges expeditiously. 

 

Dated:  June 21, 2016    ADAM PAUL LAXALT 

By:   /s/ Lawrence VanDyke   

 

Adam Paul Laxalt (Bar No. 12426)  

Attorney General  

Lawrence VanDyke (Bar No. 13643C)  

Solicitor General  

Ketan Bhirud (Bar No. 10515)  

General Counsel  

Joseph Tartakovsky (Bar No. 13796C)   

Deputy Solicitor General 

Jordan T. Smith (Bar No. 12097) 

    Assistant Solicitor General 

OFFICE OF THE ATTORNEY GENERAL 

100 North Carson Street 

Carson City, NV 89701 

(775) 684-1100 

LVanDyke@ag.nv.gov 

 

Paul D. Clement 

BANCROFT PLLC 

500 New Jersey Avenue, NW 

Seventh Floor 

Washington, DC 20001 

(202) 234-0090 

pclement@bancroftpllc.com 

 

Counsel for Appellant  

 

  

                                                 
3
 May 25, 2016 Order at 2.   
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CERTIFICATE OF SERVICE 

 I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the Nevada Supreme Court by using the appellate CM/ECF system on 

June 21, 2016. 

 The following participants in the case who are registered CM/ECF users will 

be served by the appellate CM/ECF system. 

DON SPRINGMEYER, ESQ. 
JUSTIN C. JONES, ESQ. 
BRADLEY S. SCHRAGER, ESQ. 
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP 
3556 E. RUSSELL ROAD, SECOND FLOOR 
LAS VEGAS, NEVADA 89120 
 
MATTHEW T. DUSHOFF, ESQ. 
LISA J. ZASTROW, ESQ. 
KOLESAR & LEATHAM 
400 SOUTH RAMPART BOULEVARD, SUITE 400 
LAS VEGAS, NEVADA 89145 
 
 I further certify that some of the participants in the case are not registered 

CM/ECF users.  I have mailed the foregoing document by First-Class Mail, 

postage prepaid, for delivery within three calendar days to the following non-

CM/ECF participants: 

 
DAVID G. SCIARRA, ESQ. 
AMANDA MORGAN, ESQ. 
EDUCATION LAW CENTER 
60 PARK PLACE, SUITE 300 
NEWARK, NEW JERSEY 07102 
 
TAMERLIN J. GODLEY, ESQ. 
THOMAS PAUL CLANCY, ESQ. 
LAURA E. MATHE, ESQ. 
SAMUEL T. BOYD, ESQ. 
MUNGER, TOLLES & OLSON, LLP 
355 SOUTH GRAND AVENUE, 35

TH
 FLOOR 

LOS ANGELES, CALIFORNIA 90071-1560 
 
TIMOTHY D. KELLER  
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INSTITUTE FOR JUSTICE 
398 S. MILL AVENUE, SUITE 301 
TEMPE, ARIZONA 85281 
 
MARK A. HUTCHISON, ESQ. 
JACOB A. REYNOLDS, ESQ. 
ROBERT T. STEWART, ESQ. 
HUTCHISON & STEFFEN, LLC 
10080 W. ALTA DRIVE, SUITE 200 
LAS VEGAS, NEVADA 89145 
 
FRANCIS C. FLAHERTY, ESQ. 
CASEY A. GILLHAM, ESQ. 
2805 MOUNTAIN STREET  
CARSON CITY, NV 89703 
 
KRISTEN L. HOLLAR, ESQ. 
PRO HAC VICE PENDING 
1201 16

TH
 STREET, N.W. 

WASHINGTON, D.C. 20036 
 
ROBERT L. EISENBERG, ESQ. 
LEMONS, GRUNDY & EISENBERG 
6005 PLUMAS STREET, THIRD FLOOR 
RENO, NV 89519 
 
AMY M. ROSE, ESQ. 
ACLU OF NEVADA 
601 S. RANCHO DRIVE, SUITE B11 
LAS VEGAS, NV 89106 
 
W. CHRIS WICKER, ESQ. 
WOODBURN & WEDGE 
6100 NEIL ROAD, SUITE 500 
RENO, NV 89511 
   

 

      /s/ Janice M. Riherd    

       

 JANICE M. RIHERD 

 An employee of the State of Nevada 
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A MI:Aft:AN CrVIL 	UNDI>P1 OF NEVADA 

601 S. RanA;ho 	 B - 11 
Las Vegas., Nevada 89106 
Telephone! (702)366-1536 
rose . acluriv.org 

Daniel Mach' 
1-kather L. WeRlier .  
AMERICAN CrIAL LIBERTIES UMON FOUNDATleta 
915 15th &reel NW, Ste. 600 
Washington, D.C. 2005 
drnachiaclii_org 
hweaver@aclu.org  
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1901. L ST:rcct NW, Su Ike 4.00 
Wash ingcon. DC 20036 
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N .rtin Sub46dar .  
Santucl. Jacob F.dwards.  
COV[NGTON & BURLMIG LLP 
One Front Street. 35th Floor 
San Frani.: isco, California 94 I.] 1-5356 
nsultherlart;11.ov.corn 

Alriupem Sharma' 
COVINGTON & BURUNG LIP 
333 Twin Dolphin Dr., Suite 100 
Redwood Shores, CA 94065 
ashiu- mn@o4v.ouni 
1 .4 atarieled via Pre Hem. Vice 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

Ruby Dunoin„ Pn individual; Rabbi Mel 1-[ccht, an 
individual:, Howard. Watts ]]I. an inclivid.ual: Lcora 
Oliva, iti kid 	Adam Berger, an individual, 

Plaintiffs. 

Stare of Nowau ar 	thn °filen of the Std.tn Tram...ague 
of Nevada mild the Nevada Department of HducLation; 
Dan Schwartz.. 'Nevada Race Treasurer, in his ofricial 
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Defendants, 
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NOTECI: OF APPEAL 



A imen 1-Tairr; AurLiru p za ; Elizabeth 
Robbins., Lana A Linn; ,Ilefftny Smith; anti 
Trina smith, 

Parent-Inierveriora. 

NOTICE OF APPEAL 

Notice is hereby given that Ruby Duncan, Rabbi Mal 1-leaht, 1-10.war1 Wait; III, LeonaO1iv 	nJ Adam 

Beiljnr, Plaintiffs abuive namnfl, hereby appeal to the Supreme Court of Nevada from the Order granting 

Defendants' Motion to Dismiss for Lack ofiurisdiction and Failure to State a Claim, entered in this action 

on the 18' clay of May, 2016. 

Respectfully Subnu[rted this June 	20] 6 

Daniel Mach+  
IIraitheT L, Weave.r 
AMER [CAN C[VIL DERTIER UNION PouNDATioN 
915 15th Street NW, SLL..600 
Washington, D.C. 20005 
drhach@acluorg 
hweaverkFclu_org 

Richard B. Katskce S  
AULVRLCA NS Upa . i . iip FOR SEPARATION OF 

CE[URC1-1 AND STATE: 
1901 L SErect NW, Suite 4()(11 
Washington, DC 20036 
katskeo(a..0.0..org 

/s/ ....hrev M. Rose 
Amy M. Rose (SRN 12081) 
AMERICAN CIVIL lAnt:RTEES UNION OF NEVADA 
601 S. Rancho Drive., Suite B-11 
Las Vegas, Nevado. K9106 
Telephone: (702) 366-1.536 
rose4a-clunv.org  

Nitin Subhed.ar L  
Sarrwl Jacob Edwards: 
CoviNuToN & BURLING LLP 
One Front Street, 35th Floor 
SkM Francisco, Cal rornia. 9411]-5356 
nsubhedar@cov.com  

Anupum Sharrriu 4  
CoviNuToN & BURLING LLP 
333 Twin Dolphin Dr., Suite. 700 
Rcdwood Shoms.. CA 94065 
asharma@cov_conn 

Attorneys ,ffir PlaintO 

I  Admitted via Pro Mac Vice 

1 
NOTECE OF APPEAL 



CERTIFICATE OF SERVICE  

HEREBY CERTIFY that on the 17th or June, 2016, I served a true and corrc•ct copy of 

the foregoing Notice or Appeal upon the. Following pantos hereto, b •1ic WIZN lET electronic service 

proviel.ed by the court arid via depositing it in the U.S. Mail: 

Adam La.x.att 
Lawrence VanDyke 
Joscph Tartakovsky 
Kotan Bhirud 
OfficL. of tEw Nevada Attorney General 
100 North Curson Street 
Carson City, NV 8970 I 

Mark A_ Hutchison 
Jacob A. Reynolds 
Robcrt T. Smart 
Hutchison & Steffen, LLC 
1 IDOKO WLt At Drive, Suite NO 
Las Vegas. NV 89l45 

Timothy D. Keller 
Keith E. Diggs 
Institute For Justice 
39.8 South Mil] Ave.. Sc. 301 
Tempo, AZ g528 

Lisa astrove 
'20.atthrew Du_iboff 
Kolar and Leatharn 
400 N Rampart /1400 
Las VegaN, NV g9145 

Tamika Shincritee  
An employee of the AC Lt.! of Nevada 

NOTICE OF APTEM. 


