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the right to complain that an injunctive provision designed to deter further 

misconduct targeting LightSquared's fragile regulatory position somehow will 

impede their ''normal'' business operations. 

Although complaining at length about non-specific, hypothetical 

effects Injunction B might have on the business activities of DISH and Ergen, 

SPSO's Brief in fact mentions only one concrete potential transaction it claims 

could be affected by the clause (iii) injunctive relief: the possible auction by the 

FCC of rights to the NOAA Spectrum. SPSO's proffer of this example is an 

attempt to hoodwink the Court. 

As the Court will recall from the briefing in the related Ahuja appeal 

scheduled to be heard concurrently with this appeal, the NOAA Spectrum consists 

of a 5 MHz block between 1675 MHz and 1680 MHz currently used by NOAA for 

weather balloon transmissions and other activities. The NOAA Spectrum has 

particular interest to LightSquared because it abuts the 5 MHz of ''Crown Castle'' 

spectrum currently licensed to a subsidiary of L2Inc. A key feature of the License 

Modification is LightSquared's acquisition of terrestrial rights in the NOAA 

Spectrum, which LightSquared would then combine with the Crown Castle 

spectrum to form a 10 MHz downlink block it could pair with its two 10 MHz 

L-Band uplink blocks as the basis for wireless terrestrial network operations. (App 

330 (3/9/2015 Hr'g Tr. 124:12-22) (Smith); App 683-684 (3/26/2015 Hr'g Tr. 
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100: 14-101 :24) (Court).) In deposition and trial testimony in connection with both 

the 2014 and 2015 confirmation hearings, LightSquared's witnesses have 

emphasized the synergies presented by the NOAA Spectrum and have testified 

without contradiction by SPSO or its experts to the reasons LightSquared is the 

most logical user of that spectrum. (See, e.g., App 42-44, 50 (3/20/2014 Hr'g Tr. 

37:16-39:17, 223:10-20) (Smith); App 339 (3/9/2015 Hr'g Tr. 164:20-23) (Smith); 

App 27-28 (3/19/2014 Hr'g Tr. 41:11-42:3) (McDowell).)32 

In fact, SPSO has never until its present appellate challenge to 

Injunction B suggested that DISH has any interest in the NOAA Spectrum. And 

the failure to mention such interest is entirely consistent with the known facts 

about DISH's spectrum holdings. As mentioned above, DISH holds 40 MHz of 

A WS-4 downlink spectrum obtained through its acquisitions of DBSD and 

TerreStar. It needed corresponding uplink spectrum. It was this need for uplink 

spectrum that initially attracted Ergen to LightSquared. More recently, during 

Auction 97, entities affiliated with DISH were the successful bidders on 15 MHz 

of unpaired uplink spectrum, thus substantially addressing DISH's need for uplink 

spectrum necessary to conduct terrestrial network operations. 

32 The circumstances find an almost exact parallel in DISH's acquisition of the 
5 MHz H-Block spectrum when auctioned in 2014. The H-Block is contiguous 
with the lower 20 MHz of DISH' s A WS-4 downlink spectrum with which it could 
be conveniently joined to form a single large downlink band an advantage 
available only to DISH. DISH was the successful, and only, bidder at the auction. 
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Significantly, whether under the License Modification or under the 

less robust ''Alternative Spectrum Use Approach'' presented to the Bankruptcy 

Court during the 2015 confirmation hearing, LightSquared proposes to use the 

Crown Castle spectrum as downlink. This means the adjoining NOAA spectrum 

ideally should be used as downlink as well whether by LightSquared or any other 

terrestrial operator because if used as uplink it would interfere with the Crown 

Castle downlink, unless the majority of it were set aside as unused ''guard band'' 

and/or operated at lower transmission power levels. Accordingly, the NOAA 

spectrum was, understandably, of little interest to DISH. 

Moreover, SPSO's expert witness the sole witness SPSO called on 

its affirmative case; the person in whom it reposed its full trust submitted a report 

and offered testimony at the 2015 confirmation hearing in which he pointedly 

opined that an isolated, 5 MHz spectrum block, which is what the NOAA 

Spectrum would be in the hands of any buyer other than LightSquared, has little 

value. (See, e.g., App 789, 791, 792 (SP671 at 16, 20, 24); App 354-355 

(3/17/2015 Hr'g Tr. 153:20-154:9) (Millstein).) And yet, just weeks after the 

conclusion of the confirmation hearing, and in direct conflict with the testimony of 

its only trial witness, SPSO now suggests that DISH will be a competing bidder for 

the NOAA Spectrum. 
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The competitive bidding by DISH for the NOAA Spectrum now 

hypothesized by SPSO perfectly illustrates the steps Ergen and DISH may consider 

to impede implementation of the Plan. The only reason for DISH to pursue the 

NOAA Spectrum is to derail the License Modification. And it is precisely to 

interdict this sort of behavior, which is of a piece with the past conduct of these 

bad actors, that the Bankruptcy Court acted reasonably and within its powers when 

granting In junction B. 33 

33 SPSO also mentions Inmarsat, a company with which both EchoStar and 
Ergen, on one hand, and LightSquared, on the other, have contractual dealings, 
specifically noting Ergen's ''negotiations to build and launch a satellite with 
Inmarsat." (SPSO Brief at 18.) While raising the specter that such ''unrelated 
business dealings with Inmarsat'' might be said to ''violate Injunction B if such 
dealings would be alleged to have an indirect adverse effect on LightSquared' s 
relationship with Inmarsat," id., SPSO fails to suggest how this might happen. 
This failure is not surprising, because, as Ergen testified (and SPSO fails to apprise 
the Court), the satellite in question would service 60 MHz of European-licensed 
S-Band satellite spectrum, 30 MHz of which was licensed to Inmarsat, and the 
''reciprocal'' 30 MHz of which was licensed to a European company EchoStar had 
recently acquired. It has nothing to do with LightSquared's L-Band spectrum, 
which is licensed only in the United States and Canada, or with the terrestrial use 
of that spectrum, which is the issue in the regulatory matters addressed by clause 
(iii) of Injunction B. And, last among SPSO's ''fails," SPSO fails to mention the 
conversations Ergen had in 2014 with the Chairman and the CEO of Inmarsat 
during which LightSquared was discussed. (App 63-65, 73-74 (3/26/2014 Hr'g Tr. 
188:4-190:19; 336:9-337:25) (Ergen).) While the content of those conversations 
may (or may not) have been innocent, the opportunity to harm LightSquared's 
pursuit of regulatory approvals through attempts to influence Inmarsat (from whom 
LightSquared leases some of its L-Band spectrum) in these types of 
communications is a danger the Bankruptcy Court properly sought to minimize. 
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CONCLUSION 

For the foregoing reasons, SPSO's objection to Injunction B was 

properly overruled by the Bankruptcy Court. The Confirmation Order should be 

affirmed. 

New York, New York 
Dated: May 25, 2015 

Respectfully submitted, 

Is/ Alan J. Stone 
Matthew S. Barr 
Alan J. Stone 
Michael L. Hirschfeld 
Andrew M. Leblanc 
MILBANK, TWEED, HADLEY & 
McCLOYLLP 
28 Liberty Street 
New York, New York 10005-1413 
(212) 530-5000 

Attorneys for Debtors and Debtors in 
Possession 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

Civil Action No. 14-cv-01907-WJM-KMT 

HARBINGER CAPITAL PARTNERS LLC, 
HGW US HOLDING COMPANY LP, 
BLUE LINE DZM CORP., and 
HARBINGER CAPITAL PARTNERS SP, INC., 

Plaintiffs, 

v. 

CHARLES W. ERGEN, 
DISH NETWORK CORPORATION, 
L-BAND ACQUISITION LLC, 
SP SPECIAL OPPORTUNITIES LLC, 
SPECIAL OPPORTlJNITIES HOLDINGS LLC, 
SOUND POINT CAPITAL MANAGEMENT LP, and 
STEPHEN KETCHUM, 

Defendants. 

NOTICE OF APPEAL 

Notice is hereby given that Harbinger Capital Partners LLC, HOW US Holding Company 

LP, Blue Line DZM Corp., and Harbinger Capital Partners SP, Inc. (collectively, "Harbinger"), 

plaintiffs in the above-named case, 11ereby appeal to the United States Court of Appeals for the 

Tenth Circuit from: (a) the order granting Defendants' joint inotion to dismiss Harbinger's 

complaint and terminating the case, entered in this action on the 28th day of April, 2015 [Dkt. 

No. 72]; and (b) the judgment entered in this action on the 27th day of May, 2015 [Dkt. No. 73]. 

Dated: May 27, 2015 
New York, New Yorl( 

Respectfully submitted, 

By: Is/ Marc E. Kasowitz 
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2 

Marc E. Kasowitz 
David M. Friedman 
Christine A. Montenegro 
Paul J. Burgo 
KASOWITZ, BENSON, TORRES, 

& FRIEDMAN LLP 
163 3 Broadway 
New York, New Yorl< 10019 
Telephone: (212) 506-1700 
Facsimile: (212) 506-1800 
mkasowitz@kasowitz.co1n 

Daniel M. Reilly 
Jason M. Lynch 
Patrick Withers 
REILLY POZNER LLP 
1900 Sixteenth Street, Ste. 1700 
Denver, CO 80202 
Telephone: 303-893-6100 
Facsimile: 303-893-6110 
jlynch@rplaw.com 

Attorneys for Plaintiffs Harbinger Capital 
Partners LLC, HGW US Holding Company 
LP, Blue Line DZM Corp., and Harbinger 
Capital Partners SP, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of May 2015, I electronically filed the foregoing 
Notice of Appeal with the Clerk. of the Court using the CM/ECF, which will send an electronic 
notification to the following: 

John V. McDermott 
Umcdermott@bhfs. corn) 
BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 
410 ·Seventeenth Street, Suite 2200 
Denver, Colorado 80202 

Hugh Q. Gottschalk 
(go ttschalk@wtotrial.com) 
WHEELER TRIGG O'DONNELL LLP 
3 70 Seventh Street, Suite 4500 
Denver, Colorado 80202 

Counsel for Defendants Charles W Ergen, SP 
Special Opportunities LLC and Special 
Opportunities Holdings LLC 

John V. McDermott 
G mcdermott@bhfs. corn) 
BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 
410 Seventeenth Street, Suite 2200 
Denver, Colorado 80202 

l(enneth K. Skogg 
(ksko gg@lfsl a w. corn) 
Lowe, Fell & Skogg LLC 
1099 l 8th Street, Suite 2950 
Denver, Colorado 80202 
(720) 3 65-8200 

Charles Bachman 
(cbachman@omm.com) 
O'MELVENY & MEYERS LLP 
7 Times Square Tower 
New York, New York 10036 
(212) 326-2000 

Counsel for Defendants Sound Point Capital 

3 

John V. McDermott 
Gmcdermott@bhfs.com) 
BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 
410 Seventeenth Street, Suite 2200 
Denver, Colorado 80202 

Brian T. Frawley 
( frawleyb@sullcrom .corn) 
Brian D. Glueckstein 
(glueckstein@sull crom. corn) 
SULLIVAN & CROMWELL LLP 
125 Broad Street, 
New York, New Yorl( 10004-2498 
Counsel for Defendants DISH Network 
Corporation and L-Band Acquisition) LLC 
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Management L.P. and Stephen Ketchum 

4 

Is/ Marc E. Kasowitz 
Marc E. Kasowitz 
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United States District Court 

for the 

Southern District of New York 

SANJIV AHUJA, 

Appellant, 

-against-

LIGHTSQUARED INC., et. al., 

Appellees. 

ON APPEAL FROM THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK (CHAPMAN, J.) 

IN RE LIGHTSQUARED INC., ET. AL., BANKR. CASE No. 12-12080 

BRIEF FOR DEBTOR-APPELLEES 

MILBANK, TWEED, HADLEY & McCLOY LLP 

MATTHEWS. BARR 

ALAN J. STONE 

MICHAEL L. HIRSCHFELD 

ANDREW M. LEBLANC 

28 Liberty Street 
New York, New York 10005-1413 

(212) 530-5000 
astone@milbank.com 

Attorneys for Debtors and Debtors in Possession 
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 8012 of the Federal Rules of Bankruptcy Procedure, 

LightSquared Inc. and certain of its affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases and Appellees in this appeal, each 

non-governmental parties, through their undersigned attorneys of record, hereby 

certify that the following list reflects the corporations that directly or indirectly 

own 10 percent or more of the common equity interests for each debtor: 

~~~~~~~~~~~~~~~~~~~~~~~~~1m1~~~~,~~~11119:1~~~~~~~~~~~~~~~~~~~~~~~ mmmmmmmmm1mn1neet~~~owuei~ ·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~ ....... ~.~ ......... ~.~ .... ·~·~ .. ·~·~ .. ·~·~·~·~ .... ·~·~·~ ... ~ ... ~ ......... ~ ..... ~ ..... ~ .. :~i~ j~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ mmmmmmmmmmm1ntlif eet~~~mw~netfsi~mmmmmmmm1m 
·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~ ..... ~ ............... ~ ......... ~.~ .. ·~·~ ..... ~ .. ·~·~·~·~ ....... ~·~·~·~·~·~·~ ............. ~ .... ·~·~ ...... · .·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~ 

LightSquared Inc. HGW US Holding 
Company, L.P. 

One Dot Four Corp. LightSquared Inc. HGW US Holding 
Company L.P. 

SkyTerra Roll up LLC Light Squared Inc. HGW US Holding 
Company L.P. 

SkyTerra Rollup Sub SkyTerra Roll up LLC HGW US Holding 
LLC Company L.P. 

LightSquared Inc. 
Lights~rared Investors Light Squared Inc. HGW US Holding 

Ho dings Inc. Company L.P. 
SkyTerra Investors LightS~uared Investors HGW US Holding 

LLC Ho dings Inc. Company L.P. 
LightSquared Inc. 

TMI Communications LightS~uared Investors HGW US Holding 
Delaware, Limited Ho dings Inc. Company L.P. 

Partnership LightSquared Inc. 
Light Squared GP Inc. LightSquared Investors HGW us Holding 

Holdings Inc. Company L.P. 
TMI Communications LightSquared Inc. 

Delaware, Limited 
Partnership 

Light Squared LP LightSquared Investors HGW us Holding 
Holdings Inc. Company L.P. 

TMI Communications LightSquared Inc. 
Delaware, Limited 

Partnership 

• 
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ATC Technologies, LightSquared LP HGW US Holding 
LLC 

LightSquared Corp. 

LightSquared Finance 
Co. 

LightSquared Network 
LLC 

Light~q~a~e~ Inc. of 
V1rg1n1a 

LightSquared LP 

LightSquared LP 

LightSquared LP 

LightSquared LP 

•• - 11 -

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
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Lig~t~quared LightSquared LP HGW US Holding 

Subs1d1ary LLC c L p 

Lightsquared Bermuda 
Ltd. 

SkyTerra Holdings 
(Canada) Inc. 

SkyTerra (Canada) Inc. 

One Dot Six Corp. 

One Dot Six TVCC 
Corp. 

LightSquared LP 

LightSquared LP 

LightSquared LP 
SkyTerra Holdings 

(Canada) Inc. 

LightSquared Inc. 

One Dot Six Corp. 

• • • 
- 111 -

ompany .. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
HGW US Holding 

Company L.P. 
LightSquared Inc . 
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PRELIMINARY STATEMENT 

Appellant Sanjiv Ahuja (''Ahuja'') posits that the enterprise value of 

LightSquared is $9.6 billion, a figure which exceeds the total of its liabilities. 

According to Ahuja, this mandates that as the holder of common shares of 

LightSquared Inc. (''L2Inc''), he receive an equity interest in the post-emergence 

reconstituted successor to a different entity, LightSquared LP (''L2LP''). Because 

the Modified Second Amended Joint Plan Pursuant to Chapter 11 of Bankruptcy 

Code (''Plan'') did not provide him such an equity participation, Ahuja contends the 

Bankruptcy Court erred when confirming it an error Ahuja argues is 

compounded by the fact that under the Plan another holder of L2Inc common 

shares, Appellee Harbinger Capital Partners, LLC (''Harbinger''), will receive 

nearly half the common stock in the reconstituted successor to L2LP (''New 

LightSquared''). Although the Plan makes clear that the common stock granted to 

Harbinger was not conferred on account of its L2Inc common equity interest, but 

rather on account of its claim as a secured lender to L2Inc and in return for 

Harbinger's contribution of certain legal claims against third parties, Ahuja asserts, 

based on the claimed $9.6 billion valuation, that this was not the case. Ahuja 

argues that the Plan violates the absolute priority and equal treatment rules 

embodied, respectively, in 11 U.S.C. §§ 1129(b) and 1123(a)(4); fiduciary duties 

of controlling shareholders under Delaware law; and the provisions of a settlement 
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agreement executed by Ahuja and others in 2012 (''Settlement Agreement''). As 

shown herein, Ahuja's appellate argument is assembled from false premises. None 

of the claimed violations has occurred, and the Bankruptcy Court's confirmation of 

the Plan should be affirmed. 

False Premise #1: Ahuja argues that the Bankruptcy Court ''found'' 

that the enterprise value of the reorganized company was $9.6 billion. The 

Bankruptcy Court made no such finding. The $9.6 billion valuation offered at the 

confirmation hearing by LightSquared was based unambiguously on an assumption 

that the Federal Communications Commission (''FCC'') would grant permission to 

the reorganized company to conduct terrestrial wireless telecommunications 

operations using its L-Band spectrum permission LightSquared does not 

presently enjoy, and has been actively trying to obtain since 2011. A year earlier, 

when asked to confirm LightSquared's previously-filed plan of reorganization, the 

Bankruptcy Court rejected that plan because it, too, was based on a speculative 

assumption concerning FCC approval to conduct terrestrial wireless 

telecommunications operations using the L-Band spectrum. During a hearing 

relating to LightSquared' s disclosure statement for the Plan held scant weeks 

before the commencement of the confirmation hearing, the Bankruptcy Court 

admonished LightSquared's counsel against reliance upon an assumption of 

regulatory approval. And, at the conclusion of LightSquared's affirmative case at 

- 2 -
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the confirmation hearing, an Assistant United States Attorney, who had attended 

each day of the hearing, rose to inform the Bankruptcy Court on behalf of the FCC 

that the FCC could not predict either the substance or the timing of any decision it 

might make regarding terrestrial use of LightSquared's L-Band spectrum. 

Although the Bankruptcy Court acknowledged that LightSquared had endeavored 

to set the regulatory bar lower this time, in an effort to show a greater likelihood of 

obtaining approval, the Bankruptcy Court nevertheless found that the regulatory 

uncertainty was too great to permit a valuation sufficient to create an equity 

cushion at L2Inc, much less the $9.6 billion valuation on which Ahuja attempts to 

rely. (Appendix (''App'') 1138-1140 (3/26/2015 Hr'g Tr. 128: 17-130:3 (Court)).) 

Rather, the Bankruptcy Court found that the post-reorganization value of all 

LightSquared's assets was insufficient to reach holders of common equity interests. 

Ahuja points to nothing indicating the Bankruptcy Court's ruling in this respect 

was clearly erroneous. 

False Premise #2: Ahuja completely ignores the corporate structure of 

the LightSquared debtors, instead throwing every entity and every asset into a 

single pot, and treating the cases below as if the debtors' separate estates had been 

substantively consolidated. Ahuja falsely asserts that the $9.6 billion value he 

ascribes to the reorganized company is the relevant enterprise value, and that the 

''failure'' to utilize this value when assessing Ahuja's right to recovery establishes 

- 3 -
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that the Bankruptcy Court failed to follow Supreme Court precedent mandating 

that creditor and interest holder recoveries be based on a debtor's enterprise value, 

freed from the burdens of chapter 11. There was, however, no substantive 

consolidation, and it is therefore essential to treat the assets, creditors, and capital 

structures of L2Inc separately from those of L2LP when evaluating Ahuja's right 

to recovery, if any, as a holder of L2Inc common shares the only interest at issue 

here. An assessment of L2Inc's enterprise value on a stand-alone basis, as required 

by the very Supreme Court precedent on which Ahuja purports to rely, does not 

support a recovery by Ahuja. 

False Premise #3: Ahuja argues that he is entitled to reap the benefit 

of and participate in any value created through compromises and contributions 

made by creditors and interest holders who are senior to him. He is not. 

Misleadingly invoking jurisprudence concerning the ''new value exception to the 

absolute priority rule," which is inapplicable here, Ahuja would have the Court 

believe that if a junior creditor holding a $250 million claim that is out-of-the

money by $50 million and comes ahead of $50 million of general unsecured claims 

agrees, as part of a plan of reorganization, to invest an additional $150 million as 

working capital for the reorganized debtor, the contribution of that working capital 

would make the debtor solvent (by $50 million) and require that holders of the 

debtor's common equity receive all the equity in the reorganized company. This is 

- 4 -
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not the law, yet the facts of this case are substantively no different from those in 

the foregoing hypothetical. 

False Premise #4: Ahuja posits that Harbinger, L2Inc's largest 

common stockholder, owed a fiduciary duty to minority common stockholders, 

including Ahuja, which was violated by Harbinger's participation in a plan of 

reorganization in which Ahuja's treatment did not match Harbinger's. In addition 

to ignoring the fact that Harbinger's recoveries under the Plan are not on account 

of its stockholder interest at L2Inc, Ahuja also ignores the fact that Harbinger did 

not exercise control over L2Inc as regards the Plan. The Plan was negotiated and 

approved on behalf of L2Inc by a special committee of independent directors with 

no connection to Harbinger (''Special Committee'') appointed at the urging and 

with the supervision of the Bankruptcy Court in 2013, precisely to eliminate the 

potential for Harbinger to exert undue influence in connection with plan formation 

and asset sales. In fact, all Harbinger nominee directors resigned from the L2Inc 

board of directors in June 2014, as the mediation that eventually produced the Plan 

was about to begin. The factual predicate for imposition of the controlling 

stockholder fiduciary duty asserted by Ahuja simply does not exist. 

- 5 -
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COUNTER-STATEMENT OF ISSUES 

I. DOES THE PLAN PROVIDE FOR HOLDERS OF L2INC COMMON 

EQUITY INTERESTS TO RECEIVE THE VALUE OF THEIR INTERESTS (11 U.S.C. § 

1129(B)(2)(C))? 

The Bankruptcy Court answered in the affirmative, finding that the 

standalone value of L2Inc did not reach L2Inc common equity, and that the value 

of the combined enterprise post-reorganization did not exceed the amount of debt 

and preferred stock liquidation preferences senior to common equity interests. The 

valuation findings on which the Bankruptcy Court's ruling is based are factual 

findings that cannot be overturned unless shown to be clearly erroneous. See 

Spitzer v. Stichman, 278 F .2d 402, 410-11 (2d Cir. 1960); Perez v. Terrestar Corp. 

(In re Terrastar Corp.), No. 13 Civ. 562, 2013 U.S. Dist. LEXIS 118918, at *13 

(Bankr. S.D.NY. Aug. 16, 2013); see also Lawson v. Ford Motor Co. (In re Roblin 

Indus., Inc.), 78 F.3d 30, 35 (2d Cir. 1996). 

II. DOES THE PLAN PROVIDE THE SAME TREATMENT FOR 

HARBINGER'S L2INC COMMON EQUITY INTERESTS As IT DOES FOR THE OTHER 

COMMON EQUITY INTERESTS IN L2INC (11 U.S.C. § l 123(A)(4))? 

The Bankruptcy Court answered in the affirmative, finding that 

Harbinger received common equity in New LightSquared on account of its secured 

claims and contribution of litigation claims, and received nothing on account of its 

- 6 -
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L2Inc common equity interests. Typically, appellate review of whether a plan of 

reorganization provides the same treatment for each claim or interest in a class is 

de nova. Insofar as Ahuja's argument focuses on valuation, however, the clearly 

erroneous standard of review would apply. Cf Krist v. Kolombos Rest., Inc., 688 

F.3d 89, 95-98 (2d Cir. 2012) (when mixed questions of fact and law are 

predominantly factual they are reviewed under clearly erroneous standard). 

III. WAS THE PLAN PROPOSED IN GOOD FAITH AND ''NOT BY ANY 

MEANS FORBIDDEN BY LAW'' (11 U.S.C. § 1129(A)(3))? 

The Bankruptcy Court answered in the affirmative, noting, among 

other things, the role played by the Special Committee in the judicially supervised 

mediation that produced the Plan. The Bankruptcy Court's finding that the Plan 

was proposed in good faith is a factual finding that cannot be overturned unless 

shown to be clearly erroneous. See Argo Fund Ltd. v. Bd. of Directors of Telecom. 

Argentina, S.A. (In re Bd. of Directors of Telecom Argentina, S.A.), 528 F.3d 162, 

174 (2d Cir. 2008). With respect to the Bankruptcy Court's ruling that the Plan 

was not proposed by any means ''forbidden by law," insofar as Ahuja has not 

contested the factual underpinning of that ruling, the Court may review that ruling 

de nova. See Koelbl v. Glessing (In re Koelbl), 751F.2d137, 139 (2d Cir. 1984). 
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STATEMENT OF THE CASE 

LightSquared's Chapter 11 Cases 

LightSquared was one of several telecommunications companies 

licensed by the FCC to use electromagnetic spectrum for mobile satellite system 

(''MS S'') operations that, during the first decade of this century, sought to expand 

their licenses to include terrestrial operations. (App 4 (Montagner Deel. ii 5).) An 

MSS license holder is permitted to effect wireless telecommunications by linking 

callers through a satellite orbiting the earth. The signal from a person initiating an 

MSS call is transmitted from that person's MSS handset to the satellite, which then 

beams a signal containing the call back to earth, where it is received by the MSS 

handset of the person called. Because of the signal strength required for the 

handset signal to reach the satellite, MSS handsets operate at relatively high power 

(hundreds of time greater than the power levels of handsets operating on terrestrial 

systems) and are more expensive than terrestrial-only handsets. (See App 513-514 

(3/9/2015 Hr'g Tr. 159:3-160:14 (Smith)).) 

MSS operations are used today principally in sparsely populated areas 

that cannot be served economically by a terrestrial network, which would require 

construction of far too many cell towers to serve a relative handful of customers, 

and in other applications where the transmitting device is out of reach of terrestrial 

cell tower-based networks, such as on airplanes and aboard ships on the high seas. 

- 8 -
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(See App 514-515 (3/9/2015 Hr'g Tr. at 160:19-161:25 (Smith)); App 12, 13-14 

(Montagner Deel. ~~ 21, 25).) Because they do not rely upon terrestrial-sourced 

energy for transmission, MSS devices are also used by police and other emergency 

responders, who must be able to communicate in circumstances where 

conventional cell tower communications have been compromised. (App 12-13 

(Montagner Deel.~~ 21-24).) 

In seeking to transition from pure MSS operations, LightSquared 

encountered resistance from the Global Positioning Systems (''GPS'') industry, 

which feared that the performance of GPS devices would be compromised by 

LightSquared' s terrestrial operations. (App 6-8 (Montagner Deel. ~~ 8-11 ). ) 

LightSquared's primary electromagnetic spectrum, which is held by L2LP, lies in 

what is known as the ''L-Band," and consists of two 10 MHz downlinks, located at 

1526 MHz to 1536 MHz (''Lower Downlink'') and 1545.2 MHz to 1555.2 MHz 

(''Upper Downlink''), paired with two 10 MHz uplinks, located at 1627.5 MHz to 

1637.5 MHz (''Lower Uplink'') and 1646.7 MHz to 1656.7 MHz (''Upper 

Uplink''). 1 (App 16-18 (Montagner Deel.~ 32); App 1213 (PX1088).) For 

terrestrial operations, the uplinks carry signals from the handset to a cell tower and 

1 LightSquared has an additional 6 MHz of L-Band spectrum, which must be 
used exclusively for MSS operations, and, most importantly for purposes of this 
appeal, an additional 5 MHz of non-L-Band spectrum located between 1670 and 
1675 MHz which L2Inc leases from Crown Castle (''Crown Castle Spectrum'') and 
which is fully licensed for terrestrial use. (App 16-18 (Montagner Deel. ~ 32).) 

- 9 -
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the downlinks cany signals in the opposite direction, from the cell tower to a 

customer's handset. The L-Band downlinks and uplinks bracket the GNSS 

spectrum band reserved for use by the GPS industry and other geo-positioning 

systems. (See Figure 1 annexed to this brief, which is derived from PX1088.) 

Although LightSquared' s MSS operations had not caused interference with GPS 

systems, the GPS industry was concerned that harmful interference would arise 

from the vastly increased number of transmissions that would occur in the L-Band 

if LightSquared were permitted to conduct terrestrial operations similar to those 

conducted by major wireless network carriers like AT&T and Verizon. 

LightSquared worked with the GPS industry and others for years, and 

believed it had resolved the interference concerns. (App 25-26 (Montagner Deel. 

~~ 50-51).) Confirming that belief, in 2010, the FCC, which has regulatory 

jurisdiction, authorized LightSquared to conduct nationwide terrestrial operations 

in the L-Band as an adjunct to its MSS operations (the so-called ''ancillary 

terrestrial component'' or ''ATC''). (See App 498 (3/9/2015 Hr'g Tr. 126:3-12 

(Smith)).) LightSquared was among the first MSS operators to seek ATC approval 

from the FCC, and the FCC's grant of approval to LightSquared was consistent 

with the National Broadband Plan (released by the FCC in 2010 and intended to 

- 10 -
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alleviate the shortage of spectrum available for wireless broadband use). 2 In 

reliance upon this FCC approval, LightSquared entered into contracts and incurred 

substantial new debt to construct the infrastructure for a terrestrial cellular 

network, including a multi-billion dollar agreement with Sprint to construct cell 

towers nationwide. (App 26-27 (Montagner Deel.~ 51 ).) 

No sooner was this permission granted, however, than LightSquared 

found itself attacked, and its terrestrial operations challenged, by the same GPS 

interests it had been led to believe no longer had interference concerns. 3 The GPS 

industry was not alone in expressing concerns; similar questions were raised by, 

among others, the Department of Defense and the Department of Transportation 

(''DOT''), which questioned whether aircraft and other technologies that rely on 

2 See App 1245-1249 (National Broadband Plan); see also App 679-670 
(3/12/2015 Hr'g Tr. 31:23-32:10 (Merson)) (attributing the recent ''explosion [in] 
the need for mobile data services and in the [associated] spectrum'' to the iPhone 
and the ''smartphone revolution''); App 1251-1270 (Tr. of DISH Network 
Corporation's Q2 2014 Earnings Call (Ergen) at 5 (Feb. 23, 2015) (''[T]he number 
of things that will be connected to the network is going to grow by 10 times what it 
is today-every car, every pet, every child, every refrigerator, every camera, every 
security system, every watch, every machine is going to be connected wirelessly to 
a network.'')). 

3 LightSquared was owned at the time by Harbinger, which believes, among 
other things, that it was misled by the GPS industry and that the FCC' s de facto 
suspension of its license to conduct terrestrial operations effected an 
unconstitutional taking. These beliefs are the foundation for the litigation 
Harbinger eventually filed against the GPS industry and the FCC, discussed in 
greater detail in relation to the Plan and the valuation issues raised by Ahuja. 
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accurate GPS information might be affected. 4 Claiming that harmful interference 

with GPS systems from terrestrial operations in the L-Band could not be 

ameliorated, the GPS industry and those aligned with it persuaded the FCC in 2012 

to propose a suspension of the A TC permission it had just granted for 

LightSquared's L-Band spectrum. (App 8, 28-30 (Montagner Deel.~~ 11, 55-57).) 

Although the challengers focused more aggressively on LightSquared's downlinks, 

the FCC's actions imperiled LightSquared's uplinks too. The proposed suspension 

was the functional equivalent of an actual suspension and precipitated 

LightSquared' s spiral into bankruptcy, its petition for chapter 11 relief being filed 

on May 14, 2012. 

Despite herculean efforts since 2011, LightSquared has been unable to 

persuade the FCC to withdraw its notice of proposed suspension and enable 

LightSquared to conduct terrestrial operations with its L-Band spectrum. (App 

541-542 (3/9/2015 Hr'g Tr. 225:21-226:8 (Smith)).) In 2012, LightSquared filed 

with the FCC a number of interrelated requests (collectively, the ''License 

Modification'') that were intended as a compromise to allow it, on a somewhat 

reduced and modified basis, to conduct terrestrial operations. (App 496-497 

(3/9/2015 Hr'g Tr. 124:5-125:18) (Smith).) Specifically, as shown in Figure 2 

4 See App 505-516, 534-539 (3/9/2015 Hr'g Tr. 151:12-162:14, 218:20-223:5 
(Smith)). DOT is continuing a formal study of the issue. 
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annexed to this brief, 5 LightSquared proposed that it would surrender the right to 

conduct terrestrial operations in the Upper Downlink (closest to the GNSS Band) 

in exchange for permission to conduct wireless terrestrial operations in the 5 MHz 

band between 1675 MHz and 1680 MHz (''NOAA Spectrum'') currently used by 

the National Oceanographic and Atmospheric Administration (''NOAA'') for 

weather balloons and other activities, in conjunction with L2Inc's adjoining Crown 

Castle Spectrum, which was free of any claimed interference issues. (App 496 

(3/9/2015 Hr' g Tr. 124: 12-22 (Smith).) LightSquared proposed that the Crown 

Castle Spectrum and the NOAA Spectrum be combined as a single 10 MHz 

downlink block, which would be paired with the two L-Band uplinks held by 

L2LP. (Id.) LightSquared further proposed to voluntarily refrain from terrestrial 

operations in its Lower Downlink and instead undergo a new rulemaking before 

the FCC to determine and set power limits for terrestrial operations in that block 

that would eliminate any risk of interference with GPS systems. (App 496-497 

(3/9/2015 Hr'g Tr. 124:23-125:4 (Smith).) 

The License Modification drew objections from the GPS industry and 

certain government entities. These objections challenged LightSquared's thesis 

that there was a reduced power level at which terrestrial operations could be 

conducted in the Lower Downlink without affecting GPS signals, and persisted in 

5 Figure 2 is derived from PX1088 and Exhibit SP038, received in evidence 
during the confirmation hearing on the ThirdAm Plan (as defined below). 
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attacks on the suitability for terrestrial use of LightSquared' s uplinks in light of 

their proximity to the GNSS band. To date, the FCC has not approved any of the 

relief sought by LightSquared in the License Modification. (App 527 (3/9/2015 

Hr' g Tr. 2 02: 18-2 5 (Smith)).) 

A significant aspect of the License Modification is that it proposed to 

use the Crown Castle Spectrum, the lease for which is an asset of a wholly owned 

subsidiary of L2Inc, in an integrated spectrum pairing with L-Band spectrum 

owned by L2LP. (App 496 (3/9/2015 Hr'g Tr. 124:11-22 (Smith)); App 16-18 

(Montagner Deel. ii 32).) The Crown Castle Spectrum does not have interference 

issues and may be used either as uplink or downlink. The idea was to use the 

Crown Castle Spectrum to replace at least a portion of the downlink capacity that 

had been lost when the FCC proposed to suspend ATC approval for the L-Band. 

This was not a simple task. L2Inc and L2LP are separate debtors in 

these chapter 11 cases, with separate creditors, assets, capital structures, and 

ownership. L2Inc' s assets are collateral for L2Inc' s secured indebtedness but not 

for secured indebtedness of L2LP; L2LP's assets are collateral for L2LP's secured 

indebtedness but not for secured indebtedness ofL2Inc. (See App 651 (3/11/2015 

Hr'g Tr. 17:5-25 (Hootnick)); App 19-21 (Montagner Deel. iii! 35, 38).) The 

LightSquared debtors' estates have not been substantively consolidated, and during 

the course of these cases there were several ''standalone'' plans of reorganization 

- 14 -
Exhibit Page No. 297 



JA009453

Case 1:15-c:v-0234.2-KBF Dc>c:LJrnent 22 Filed 05/07/15 Pa.ge 23 cJf 76 

filed for L2Inc and for L2LP. 6 Nevertheless, in light of the difficulties caused by 

the proposed suspension of the L-Band terrestrial license and the intense, 

continuing scrutiny of the L-Band downlinks, LightSquared's Special Committee, 

management, and professional advisors concluded that the greatest value far 

greater than could be achieved on a stand-alone basis would be achieved by 

combining L2Inc's and L2LP's spectrum assets in a single network. (See App 

493-494 (3/9/2015 Hr'g Tr. 121 :21-122:2 (Smith)).) Given the differing assets to 

which the creditors of L2Inc and L2LP had recourse and the different willingness 

of individual creditors to defer repayment or incur risk, negotiating arrangements 

to use the assets on a combined basis in a reorganized company was a complex and 

difficult endeavor. 7 

6 See, e.g., Bankr. Dkt. No. 1780 Ex. A, Harbinger Capital Partners LLC's 
Second Amended Joint Plan of Reorganization for the Inc. Debtors Pursuant to 
Chapter 11 of the Bankruptcy Code; Bankr. Dkt. No. 1728 Ex. A-3, First Amended 
Joint Plan of LP Debtors Only Pursuant to Chapter 11 of Bankruptcy Code 
Proposed by LP Debtors and Ad Hoe Secured Group of LightSquared LP Lenders; 
Bankr. Dkt. No. 823, Chapter 11 Plan for One Dot Six Corp. Proposed by U.S. 
Bank National Association and MAST Capital Management, LLC; Bankr. Dkt. 
No. 764, Joint Chapter 11 Plan for LightSquared LP, ATC Technologies, LLC, 
LightSquared Corp., LightSquared Inc. of Virginia, LightSquared Subsidiary LLC, 
LightSquared Finance Co., LightSquared Network LLC, LightSquared Bermuda 
Ltd., Skyterra Holdings (Canada) Inc., and Skyterra (Canada) Inc., Proposed by the 
Ad Hoe Secured Group of LightSquared LP Lenders. 

7 Further complexity arose because L2Inc had guaranteed the secured 
indebtedness of L2LP in the event L2LP failed to meet its obligations. (See App 
568 (3/10/2015 Hr'g Tr. 49:6-19 (Smith)).) 
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In the early months of the chapter 11 cases, interested parties filed 

plans that provided for the sale of LightSquared' s spectrum assets by auction. 

LightSquared and its advisors marketed the assets extensively, contacting 

approximately 90 potential bidders. (App 589 (3/10/2015 Hr'g Tr. 136:1-9 

(Hootnick)).) The auction did not attract sufficient interest and was canceled in 

late 2013. The sole firm bid received was a ''stalking horse'' bid for L2LP' s 

spectrum only, by an entity controlled by DISH Network Corporation head Charles 

Ergen that was later transferred to DISH, which was insufficient to pay L2LP's 

creditors, and that was eventually withdrawn because of claimed concerns 

regarding GPS interference. 

In January 2014, LightSquared and certain sponsor entities announced 

a plan of reorganization in which the exit financing was contingent upon FCC 

approval of the License Modification by December 2014. Scant days later, the 

FCC unexpectedly filed with the Bankruptcy Court a statement to the effect that 

the FCC could not say when, if at all, it might grant approval of the License 

Modification, and cautioning that there was no basis to believe it would act by the 

December 2014 deadline for the plan's exit financing. (App 140-143.) The 

pending plan of reorganization was withdrawn, and a heavily revised plan 

(''ThirdAm Plan'') was filed in February 2014. (App 146-245.) Although still 
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envisioning FCC approval, the ThirdAm Plan's exit financing was not conditioned 

on receipt of FCC approval. 

The Bankruptcy Court conducted a confirmation hearing on the 

ThirdAm Plan in March 2014. LightSquared's valuation showing relied upon the 

enterprise value that would be created by the FCC's grant of the License 

Modification, which, notwithstanding the aforementioned FCC statement, 

LightSquared argued was likely to be granted by the end of 2015.8 (See App 297, 

308-311 (Decision Denying Confirmation of Debtors' Third Amended Joint Plan 

13, 24-27).) LightSquared conceded that its value without the relief envisioned by 

the License Modification was insufficient to support the proposed reorganization. 

(App 337 (Id. 53).) The Bankruptcy Court refused to confirm the ThirdAm Plan, 

in substantial part because of uncertainty over whether or when the FCC would 

approve the License Modification. 9 (App 339, 342-343 (Id. 55, 58-59).) 

Following its decision denying confirmation of the ThirdAm Plan, the 

Bankruptcy Court, on May 28, 2014, ordered LightSquared and all parties in 

interest to mediation supervised by the Honorable Robert D. Drain, United States 

Bankruptcy Judge for the Southern District of New York. (App 247-255.) The 

8 Based upon exit financing and anticipated cost savings, the ThirdAm Plan 
actually provided ''runway'' into the second quarter of 2016 for the FCC to act. 
(See App 462-466 (3/20/2014 Hr'g Tr. 160:5-164:25 (Smith).) 

9 The Bankruptcy Court also held that the ThirdAm Plan discriminated 
unfairly against a class of secured claims. (App 343-346 (Id. 59-62).) 
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mediation was unsuccessful, producing nothing but false starts, until December 

2014, when agreement but not a full consensus was reached on the current 

Plan. That agreement was, in large part, the product of the unforeseen high prices 

bid during the FCC's auction of broadband wireless spectrum that began on 

November 13, 2014 and concluded on January 25, 2015, known as ''Auction 97." 

As a result of the Auction 97 spectrum prices, LightSquared found itself with 

potential lenders willing to lend money and creditors and third parties willing to 

invest additional funds that LightSquared believed would be sufficient to support a 

plan of reorganization. (App 629-630 (3/10/2015 Hr' g Tr. 196: 11-197:9 

(Hootnick) ). ) 

LightSquared recognized that the Bankruptcy Court's unease may 

have been increased by the FCC's continuing inaction regarding the License 

Modification. Indeed, during a hearing on LightSquared's disclosure statement for 

the Plan on January 20, 2015, the Bankruptcy Court reminded counsel of her prior 

valuation ruling and strongly admonished counsel against again presenting a 

valuation that relied on a speculative assumption of regulatory approval. 10 The 

10 See App 369 (1/20/2015 Hr'g Tr. 19: 17) (noting that the regulatory process 
for LightSquared could ''take ten years''). Moreover, the Bankruptcy Court 
indicated that it would not reverse its position on the regulatory uncertainty 
regarding the License Modification and suggested the parties take ''a moment to 
pause and reflect'' on the viability of another valuation premised on a hypothetical 
grant of regulatory approvals. (See App 371, 376-377 (Id. at 21:10-13, 
26:21-27:3).) 
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reality, however, is that it remains difficult for LightSquared to demonstrate value 

sufficient to support a plan of reorganization based on a perpetual suspension of its 

terrestrial downlink license. Accordingly, while continuing to rely upon an 

assumption that it would receive regulatory approval for terrestrial operations, 

LightSquared' s valuation assumed a more modest regulatory agenda. (See App 

516-517 (3/9/2015 Hr' g Tr. 162: 15-163: 15 (Smith)).) 

Specifically, as shown in Figure 3 annexed to this brief (derived from 

PX1088), LightSquared focused upon those elements of the License Modification 

that it believed were the least controversial and therefore most likely to obtain 

timely regulatory approval: (a) 10 MHz of paired spectrum11 consisting of the 

upper 5 MHz of the Lower Uplink (owned by L2LP) paired with the 5 MHz of 

unimpaired Crown Castle Spectrum (owned by L2Inc) as downlink, effectively 

using the lower 5 MHz of the Lower Uplink as a ''guard band'' to prevent 

interference with the GNSS block; and (b) 10 MHz ofunpaired uplink spectrum 

consisting of the Upper Uplink (owned by L2LP) (together, the ''Alternative 

1 1 ''Paired'' spectrum, in which an uplink block is matched or paired with a 
downlink block, is more attractive and valuable than unpaired spectrum, i.e., 
spectrum that operates in one direction only. Cellular network operations require 
paired spectrum and thus, to establish its own terrestrial network operations, 
LightSquared would require paired spectrum. Likewise, if, post-reorganization, 
LightSquared sought to partner with an existing operator or new entrant, or elected 
to lease or sell some of its spectrum licenses, paired spectrum would be of greater 
interest to most counterparties. (See App 613-614 (3/10/2015 Hr'g Tr. 
166:17-167:4 (Hootnick)).) 
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Spectrum Use Approach''). (App 485-487 (3/9/2015 Hr' g Tr. 113: 14-115 :3 

(Smith)); App 608-609 (3/10/2015 Hr'g Tr. 161:17-162:11 (Hootnick)).) 

Expressing confidence that it could obtain FCC approval for this limited subset of 

spectrum uses all of which were subsumed within the License Modification if 

the Plan were confirmed 12 and if LightSquared thereafter so elected, LightSquared 

applied values derived from Auction 97 (which involved spectrum roughly 

comparable to LightSquared's) to demonstrate that its enterprise value (without 

acquiring the NOAA Spectrum, and, excluding the 20 MHz of L-Band downlink) 

would be approximately $9.6 billion. 13 (App 615-623 (3/10/2015 Hr'g Tr. 

168:20-176: 13 (Hootnick)).) 

12 Importantly, LightSquared's testimony as to the likelihood of FCC approval 
was premised on prior approval of the Plan by the Bankruptcy 
Court. LightSquared's CEO Smith testified that it was clear to him that the FCC 
was unlikely to act until it knew who would control LightSquared's spectrum, and 
the sound reasons the FCC would have for refraining to act until LightSquared's 
ownership was clarified. (See App 518-520 (3/9/2015 Hr'g Tr. 164:11-166:25 
(Smith)).) That ownership could only be known after a plan of reorganization was 
confirmed by the Bankruptcy Court. LightSquared was thus confronting a 
''chicken or egg'' dilemma and was forthright about that in its presentation to the 
Bankruptcy Court. Thus, when evaluating the proof with respect to valuation, the 
Bankruptcy Court understood that LightSquared was not suggesting that favorable 
FCC action would occur absent a confirmed plan. 

13 SP Special Opportunities, LLC (''SPSO''), a creditor owned by Charles 
Ergen, Chairman and controlling stockholder of DISH Network Corporation, 
holding roughly 50% of L2LP's secured debt, argued that Auction 97 spectrum 
was not comparable to LightSquared's spectrum addressed in the Alternative 
Spectrum Use Approach, and that the LightSquared spectrum was worth far less. 
(App 449-455 (iii! 19-25).) 
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Notably, that valuation, like the one the Bankruptcy Court rejected in 

2014, relied upon an assumption of favorable regulatory action. 14 And, as it did in 

January 2014, the FCC once again submitted to the Bankruptcy Court a statement 

explicitly disavowing that regulatory approval for terrestrial use of LightSquared' s 

spectrum would be forthcoming by a date certain or at all. (App 712 (3/17/2015 

Hr'g Tr. 17:10-20 (Pellegrino)).) 

Significantly, although it confirmed the Plan, the Bankruptcy Court 

did not find that the enterprise value of LightSquared was $9.6 billion, and its 

decision to confirm was not based upon the existence of such value. Rather, and 

particularly because of the unique circumstances that arose shortly before the 

confirmation hearing began and continued until the final hearing day, whereby 

other parties explored and unsuccessfully proposed a competing plan of 

reorganization, the Bankruptcy Court was able to and did find that the value of the 

combined LightSquared was what the New Investors15 had agreed to pay for it, and 

14 As discussed above, such regulatory action is significantly more 
circumscribed than required for the License Modification, which the Bankruptcy 
Court declined to assume would be given when ruling on the ThirdAm Plan. 
Ahuja nevertheless contends that approval of the full License Modification, not 
just the subset contemplated by the Alternative Spectrum Use Approach, should be 
assumed when valuing the combined LightSquared enterprise. 

15 ''New Investors'' refers to Fortress Credit Opportunities Advisors LLC 
(''Fortress''), Centerbridge Partners, L.P. (''Centerbridge''), SIG Holdings, Inc. 
(''SIG''), and Harbinger, collectively. The New Investors constitute substantially 
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nothing more. While Ahuja's appeal proceeds from the premise that this finding 

represented some sort of ''retreat'' by the Bankruptcy Court specifically contrived 

to defeat Ahuja's objection from its purported prior acceptance of a $9.6 billion 

valuation, that premise is a fiction. 

The evolution of the Plan as ultimately confirmed is important. As 

filed in January 2015 and amended in February 2015, the Plan did not include 

sufficient cash to pay, among others, the claims of creditors holding L2LP's 

prepetition secured debt. While many of these creditors were willing to accept 

new debt securities of reorganized debtors in exchange for their claims, the largest 

holder of such claims, SPSO, was not, demanding that it be paid in full-

approximately $1.5 billion in cash. Unable to fund such a payment, 

LightSquared proposed a ''cramdown'' plan under which it intended to compel 

SPSO to accept new debt of a value equal to the value of SPSO's claim, as 

permitted by section 1129(b) of the Bankruptcy Code. The confirmation hearing 

accordingly shaped up as a valuation fight between LightSquared and SPSO, with 

SPSO arguing that the true value of LightSquared was too small to ensure payment 

of the cramdown debt LightSquared proposed to deliver to SPSO. 

In the weeks leading up to the confirmation hearing, a number of 

interested parties communicated with LightSquared and the Special Committee to 

all of the non-debtor Appellees, except that the only ''JPM Investment Party'' that 
is a New Investor is SIG. 

- 22 -
Exhibit Page No. 305 



JA009461

Case 1:15-c:v-0234.2-KBF DC>C:lJfnE-::nt 22 FilE-::d 05/07/15 Pa.gf} 31 ()f 76 

discuss, and on occasion to propose, what were described as improvements to the 

Plan, or to features of the Plan that had been devised by LightSquared and the New 

Investors. These proposed ''improvements," and responsive adjustments 

implemented by the New Investors, were intended in part to secure the 

acquiescence of SPSO, either by improving the terms of the debt it would receive, 

by offering to pay a portion of its claim in cash, or a combination of the above. 

One day before the confirmation hearing ended, the New Investors disclosed that 

they had arranged financing that allowed SPSO's claim to be paid in full in cash. 

(See App 722-723 (3/17/2015 Hr' g Tr. 227:21-228: 15 (Sussberg)).) In response, 

SPSO withdrew its objection to the Plan, and the valuation fight to which 

LightSquared's and SPSO's respective experts had addressed their energies was no 

more. (App 750-752.) LightSquared and the New Investors were also able to 

resolve on the final day of the confirmation hearing the remaining objections to 

confirmation of the Plan except for Ahuja's. (App 1022 (3/26/2015 Hr'g Tr. 

12:15-18 (Sussberg)).) 

The resolution of SPSO' s objection meant that the Bankruptcy Court 

no longer faced the hard question of whether L2LP's value was sufficient to 

support cramdown of SPSO's senior secured L2LP debt. Instead, it had before it 

only the much easier question of whether L2Inc's value was sufficient to pay all 

creditor and preferred equity interest claims in full, with something left over for 
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holders of L2Inc's common equity interests. The Bankruptcy Court correctly 

concluded it was not sufficient. 

Mechanics of the Plan 

The Plan implements a complex series of compromises and new 

investments. Although creditors and interest holders whose claims are senior to 

Ahuja's are deemed satisfied under the Plan, most of them will not receive cash 

payment for their claims, but instead have agreed to accept new debt or new 

securities of the reconstituted successor to L2Inc (''Reorganized L2Inc'') or New 

LightSquared. A key feature of the Plan is Reorganized L2Inc's contribution of 

the Crown Castle Spectrum to New LightSquared, thereby enabling New 

LightSquared to create potentially more valuable ''paired'' spectrum essential to 

conduct wireless telecommunications operations. (See App 950 (Plan, Art. IV 

§ B.2(c)).) Such operations, of course, remain entirely dependent upon a grant of 

approval by the FCC, as described above. 

The contribution of assets to New LightSquared will be effected by an 

exchange of shares of the direct and indirect subsidiaries of L2Inc that have title to 

the Crown Castle Spectrum lease and related assets in return for preferred equity 

interests in New LightSquared and approximately 20% of the common equity 

interests in New LightSquared. (App 950 (Plan, Art. IV§ B.2(c)).) As explained 

more fully below, the Plan provides that SIG will own the common stock of 
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Reorganized L2Inc, and thus will be the indirect owner of these equity interests in 

New LightSquared. (See App 943, 951 (Plan, Art. III, § B.14(b )(ii); id., Art. IV 

§ B.2( d)(ii)).) 

Reorganization of L2Inc: Most of L2Inc's debtor-in-possession 

financing (''DIP'') obligations will be repaid in full in cash, but $41 million of DIP 

claims at L2Inc are held by SIG, which has agreed not to seek cash payment but 

instead to convert them on a dollar-for-dollar basis into borrowings under a new 

credit facility at Reorganized L2Inc (''New L2Inc Loan''). Unlike the DIP facility 

and the L2Inc prepetition senior secured credit facility (discussed below), the New 

L2Inc Loan will not be secured by any spectrum assets. (App 932-933, 949-954 

(Plan, Art. II,§§ C, E; id. Art. IV,§§ B. l(c), B.2(d)(i), B.4(a)).) Holders of claims 

under L2Inc' s prepetition senior secured credit facility (all affiliates of MAST 

Capital Management, LLC) do not receive cash payment from L2Inc, but have 

instead sold their claims to SIG for cash, at par plus accrued interest. (App 949 

(Plan, Art. IV,§ B.l(e)).) SIG has agreed to convert the claims so purchased, on a 

dollar-for-dollar basis, into borrowings under the New L2Inc Loan. (App 936-937, 

951-954 (Plan, Art. III, § B.5(c); id. Art. IV, §§ B.2(d)(i), B.4(a)).) Harbinger, 

which has agreed to contribute certain litigation claims to the reorganized entities, 

has agreed to accept preferred and common equity in New LightSquared in return 

for those claims and in satisfaction of its claim under its prepetition subordinated 
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secured loan to L2Inc. (App 937 (Plan, Art. III,§ B.6(c)).) Significantly, although 

demanding ''equal treatment'' with Harbinger, Ahuja cannot make any of the 

contributions or agreements Harbinger made; he holds no secured debt of L2Inc 

and holds no interest in any of Harbinger's contributed litigation claims. General 

unsecured creditor claims against L2Inc will be paid in full in cash. (App 941 

(Plan, Art. III, § B.11 (b) ). ) 

With the exception of SIG, holders of preferred stock interests in 

L2Inc will receive ''Series C'' preferred equity interests in New LightSquared in an 

amount equal to the outstanding liquidation preference (without premium) of their 

L2Inc preferred stock interests. (App 943 (Plan, Art. III,§ B.14(b)(i)).) SIG will 

receive 100% of the common equity in Reorganized L2Inc in exchange for its 

L2Inc preferred stock interest. (App 943 (Plan, Art. III, § B.14(b )(ii)).) As the 

owner of 100% of the equity in Reorganized L2Inc, SIG may have access to tax 

attributes of L2Inc that remain after consummation of the Plan (and that 

LightSquared and its advisors had concluded were of no value to LightSquared). 

(App 666-667 (3/11/2015 Hr'g Tr. 126:15-127:3 (Hootnick)); see also App 636 

(3/10/2015 Hr'g Tr. 225:8-12 (Hootnick)).) Holders of common equity interests in 

L2Inc, including Harbinger, Ahuja, and others, will receive nothing on account of 

those interests. (App 943, Plan, Art. III, § B.16(b )).) 
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Reorganization of L2LP: The L2LP DIP obligations will be paid in 

full in cash unless the owners of those claims accept different treatment. 16 (App 

933 (Plan, Art. II§§ D, F).) All outstanding principal and accrued interest under 

L2LP's prepetition secured credit facility will convert, on a dollar-for-dollar basis, 

into second lien debt of New LightSquared, with one procedural wrinkle: the 

prepetition secured debt owned by SPSO will be purchased for cash by a group of 

commitment parties acting through Jefferies, so it is those commitment parties, 

rather than SPSO, that will receive New LightSquared second lien debt upon 

conversion of the L2LP prepetition secured debt currently held by SPSO. (App 

938 (Plan, Art. III,§§ B.7(c), B.8(c); see also App 735-736 (3/18/2015 Hr'g Tr. 

120:20-121: 11 (Barr)).) General unsecured creditor claims against L2LP, 

including a $750,000 claim held by Ahuja, will be paid in full in cash. (App 941 

(Plan, Art. III, § B.12(b )).) 

Holders of preferred equity interests in L2LP were given the choice of 

receiving either ''Series A-2'' or ''Series C'' preferred equity interests in New 

LightSquared equal to the outstanding liquidation preference (without premium) of 

their existing L2LP preferred equity interests. (App 942 (Plan, Art. III, 

16 DIP obligations of L2Inc and L2LP that are repaid in cash will be paid using 
the proceeds of a new first lien working capital facility, funding for which will be 
raised in the market. However, LightSquared may agree with certain DIP lenders 
to ''roll'' outstanding DIP obligations into this new first lien facility instead of 
paying them off in cash when the Plan is consummated. 
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§ B.13(b)).) All holders of preferred equity interests who were not New Investors 

chose to receive ''Series A-2'' preferred equity interests; those holders of preferred 

equity interests who were New Investors agreed to receive ''Series C'' preferred 

equity interests. Holders of common equity interests in L2LP will receive nothing 

on account of those interests. (App 943 (Plan, Art. III,§ B.15(b)).) 

Contributions by the New Investors: The New Investors agreed to 

make contributions to the LightSquared enterprise in various forms that increase 

the value of the enterprise. As noted above, Harbinger agreed to contribute certain 

litigation claims and to convert certain debt to equity, and will receive in return 

preferred and 44% of the common equity interests in New LightSquared. (App 

937, 961 (Plan, Art. III,§ B.6(c); id., Art. IV§ P).) SIG contributed approximately 

$354 million to purchase the prepetition senior secured debt of L2Inc from the 

prior holder (which insisted upon payment in full in cash) and has agreed to 

exchange this prepetition senior secured debt for an equal amount of New L2Inc 

Loan, thereby relieving L2Inc of the need to repay the L2Inc senior secured facility 

in cash. (App 936, 949-954 (Plan, Art. III, § B.5( c ); id., Art. IV, §§ B.1 ( e ), 

B.2(d)(i), B.4(a)).) This contribution is in addition to approximately $41 million 

paid by SIG to purchase a portion of the L2Inc DIP facility claim from the same 

entity. (App 949 (Plan, Art. IV,§ B. l(c)).) As noted, SIG agreed to exchange that 

DIP claim for an equivalent amount of New L2Inc Loan, relieving L2Inc of the 
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need to repay this claim in cash as well, making an aggregate cash savings to the 

L2Inc estate of $395 million. (App 933, 951-954 (Plan, Art. II, § E; id. Art. IV, 

§§ B.2(d)(i), B.4(a)).) 17 

New Investor Fortress is contributing $68,391,643.16 in cash to New 

LightSquared in exchange for a like face amount of ''Series B'' preferred equity 

interests in New LightSquared plus 26.2% of the New LightSquared common 

equity interests. (App 949 (Plan, Art. IV, § B.2(b )).) New Investor Centerbridge 

is contributing $21, 108,531.85 in cash to New LightSquared in exchange for a like 

face amount of ''Series B'' preferred equity interests in New LightSquared plus 

8.1 % of the New LightSquared common equity interests. (Id.) 

All elements of the Plan were heavily negotiated over the course of 

the court-ordered mediation before Judge Drain and afterwards with Judge Drain's 

involvement, including during the confirmation hearing. Notably, in addition to 

the specific contributions itemized above, the New Investors were able to arrange, 

on a second lien basis, the financing necessary to pay SPSO in full in cash. (App 

735-736 (3/18/2015 Hr'g Tr. 120:20-121:11 (Barr)).) Given their assessment of 

the risks confronting the LightSquared enterprise, not least of which is the inability 

17 The agreements by Harbinger to exchange secured debt claims at L2Inc for 
equity in New LightSquared, and by SIG to exchange secured debt claims at L2Inc 
for the New L2Inc Loan, were critical because they facilitated the release of liens 
on the Crown Castle Spectrum without requiring full payment of the debt secured 
thereby. 
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to date to persuade the FCC to withdraw in any respect its 2011 proposed 

suspension of LightSquared' s license to conduct terrestrial telecommunications 

operations within the L-Band, the New Investors were not willing to make 

additional contributions to the LightSquared enterprise beyond those required to 

obtain agreement from LightSquared' s creditors and preferred equity holders that 

their claims would be deemed satisfied. Nobody offered LightSquared a better 

deal. 

ARGUMENT 

I. THE PLAN DOES NOT VIOLATE THE ABSOLUTE PRIORITY 
RULE AND IS FAIR AND EQUITABLE TO AHUJA AND OTHER 
HOLDERS OF OUT-OF-THE-MONEY COMMON EQUITY 
INTERESTS 

The ''absolute priority rule'' states that no class of creditors or interest 

holders may recover in chapter 11 unless the claims of all creditor and interest 

holder classes senior to them have been satisfied in full, barring agreement by a 

senior class to lesser treatment of its claims. Norwest Bank Worthington v. Ahlers, 

485 U.S. 197, 202 (1988); see also 11U.S.C.§1129(b)(2). Far from supporting 

Ahuja's appeal, the absolute priority rule is the reason he is entitled to, and 

received, nothing on account of his common equity interest in L2Inc. 

In appealingly simple but utterly mistaken fashion, Ahuja argues 

that some generic and undefined ''LightSquared'' is solvent because its ''value'' of 

$9.6 billion exceeds its $4.8 billion of liabilities. Ahuja's mistakes are many; each 
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by itself is sufficient to defeat his appeal, and in combination their effect is 

devastating. 

A. The Bankruptcy Court Did Not Accept the $9.6 Billion Valuation 

First, as shown above, the Bankruptcy Court did not find that the 

value of LightSquared is $9 .6 billion. That figure, which corresponds to the 

mid-point of the net total equity value derived by LightSquared's valuation expert, 

Mark Hootnick of Moelis & Company (''Moelis''), in his hypothetical ''Alternative 

Spectrum Use Case'' presentation, is entirely dependent upon the FCC granting 

LightSquared the permission for terrestrial operations it presently does not have. 

As noted earlier, in 2011 the FCC proposed to suspend LightSquared's permission 

to conduct terrestrial operations using its L-Band spectrum, effectively blocking 

any such use, and has to date refused to lift any part of the proposed suspension, 

despite unstinting efforts by LightSquared to persuade it to do so. As recently as 

March 17, 2015, the FCC informed the Bankruptcy Court that the FCC remains, as 

it was in January 2014, when it first addressed the Bankruptcy Court, unable to 

predict what decision it might make regarding LightSquared's request to reinstate 

permission to engage in terrestrial wireless operations, or when it might reach a 

decision. (App 711-712 (3/17/2015 Hr'g Tr. 16:20-17:20).) The Bankruptcy 

Court was unwilling to engage in speculation about whether or when such 
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permission might be granted, 18 and Ahuja makes no effort to explain, much less 

show, why that was clear error. 

B. Ahuja Fails To Assess Creditor and Interest Holder Recoveries 
on the Standalone Basis Required by the Supreme Court 

Second, Ahuja creates a fictitious ''stew'' that improperly throws 

together all the LightSquared debtors' assets and liabilities, without reference to 

the entity where they in fact reside, and utterly without regard to how they have 

been treated historically. In so doing, Ahuja effectively presumes a substantive 

consolidation of the LightSquared debtors' estates that has not occurred. The very 

Supreme Court authority cited by Ahuja as purportedly authorizing such phantom 

consolidation, Consolidated Rock Products v. Du Bois, 312 U.S. 510 (1941), in 

fact says just the opposite. Ahuja focuses on that portion of Consolidated Rock, 

312 U.S. at 525-26 (prefaced by the clause, ''In the second place ... "), in which 

the Court noted that the valuation of several entities that were to conduct combined 

operations post-emergence (the assets of the three pre-petition debtors there were 

to be combined in a single entity post-emergence) should focus, for purposes of 

assessing plan feasibility, among other things, upon the future earnings of that 

18 ''Accordingly, while Mr. Ahuja invites the Court to conclude that there is a 
substantial equity cushion based upon the Alternative Spectrum Approach, the 
regulatory challenges attendant to the realization of the full 9.6 billion dollar 
valuation remains uncertain and precludes the definitive finding of the existence of 
the equity cushion that Mr. Ahuja has sought to establish." (App 1139-1140 
(3/26/2015 Hr' g Tr. 129:22-130:3 (Court)).) 
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combined enterprise, if such future earnings can be reliably determined which is 

not possible here. 19 

From this, Ahuja mistakenly concludes that a creditor's or interest 

holder's right to participate in the reorganized enterprise that will hold all assets of 

the several pre-petition entities, as was anticipated by the plan of reorganization at 

issue in Consolidated Rock, is determined by the prospective economics of that 

newly created combined enterprise. But, in the immediately preceding portion of 

its opinion, overlooked or purposely ignored by Ahuja, the Supreme Court noted 

that ''[i]n the first place, there must be a determination of what assets are subject 

to the payment of the respective claims'' of the several debtors' separate creditors. 

Consolidated Rock, 312 U.S. at 520-21 (emphasis added). In other words, even 

where a plan of reorganization contemplates that the assets of separate debtors will 

be combined in a new, reorganized company, as is the case to some degree here, 

the right of each creditor and interest holder of the separate debtors to participate in 

19 L2Inc and L2LP have consistently had massively negative cash flows 
throughout their existence. Indeed, viewed in isolation, the debt service, capital 
obligations, and overhead associated with L2LP's MSS operations exceed the 
revenue of that business. Assuming LightSquared received full FCC approval for 
L-Band terrestrial wireless operations today, the infrastructure investment required 
to construct a nationwide network would put any prospect of earnings 
speculatively far into the future. LightSquared, essentially still a start-up in a field 
dominated by much larger players, is simply not a business suited for valuation 
based upon future earnings. Cf In re Genco Shipping & Trading Ltd., 513 B.R. 
233, 254-56 (Bankr. S.D.N.Y. 2014) (declining to credit Discounted Cash Flow 
valuation where earnings history and future earnings projections were unreliable) 
(collecting cases). 
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the reorganized company is determined by looking at the assets and liabilities of 

the specific debtor that is the obligor on a standalone basis. 

The significance of looking at the assets of each debtor separately was 

illustrated precisely in Consolidated Rock, where the district court ( 1) had failed to 

determine either the amount of the deficiency claims of bondholders of the two 

subsidiary debtors or the value of unmortgaged assets available to satisfy them, and 

(2) had failed to determine the validity of a key unmortgaged asset: an apparent $5 

million intercompany claim by the subsidiaries against the parent. Assuming even 

partial validity of that intercompany claim, ''the entire assets of Consolidated [the 

parent] would be drawn down into the estates of the subsidiaries,'' which ''certainly 

... would render untenable the present contention of Consolidated and the 

preferred stockholders [of Consolidated] that they are contributing all of the assets 

of Consolidated to the new company in exchange for which they are entitled to 

new securities'' of the reorganized entity. Id. at 521. Indeed, the Supreme Court 

forcefully stated that this standalone, ''by debtor'' analysis is necessary to comply 

with the absolute priority rule, id. at 520-21 the same absolute priority rule Ahuja 

wrongly accuses the Appellees of having violated by assiduously following the 

directives of the Supreme Court in Consolidated Rock.20 

20 Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. 
Anderson, 390 U.S. 414 (1968), also cited by Ahuja, adds nothing to the analysis. 
There, the Supreme Court echoed its earlier admonition in Consolidated Rock that 
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Ahuja only holds equity interests in L2Inc. He has no direct rights 

against any assets of L2LP. When L2Inc is properly analyzed on a standalone 

basis, the debts and interests senior to Ahuja's common equity interests far exceed 

the value of L2Inc's assets. The Bankruptcy Court expressly found as much: ''The 

value of the assets of the Inc. Debtors standing alone - without recourse to the 

assets of the LP Debtors and without combining the value of the [L2]Inc. and 

[L2]LP assets in one going concern enterprise - is insufficient to support a 

recovery for common equity holders." (App 1141 (3/26/2015 Hr' g Tr. 131 :20-24 

(Court)).) In other words, the Bankruptcy Court found that L2Inc is insolvent on a 

standalone basis, which, pursuant to Consolidated Rock, means that holders of 

common stock interests in L2Inc, like Ahuja and Harbinger, can recover nothing 

on account of those interests. See, e.g., In re Genco Shipping & Trading Ltd., 513 

B.R. 233, 261 (Bankr. S.D.N.Y. 2014) (objection that plan is not fair and equitable 

''fails given the Court's conclusion that [the debtor] is insolvent and, therefore, the 

equity holders are not entitled to any recovery''); In re Drexel Burnham Lambert 

Group, 138 B.R. 714 (Bankr. S.D.N.Y. 1992) (''[Section] 1129(b)(2)(C)(i) 

lower courts must consider prospective earnings (where same can be determined 
with reasonable certainty) when valuing a debtor's business an issue not 
presented here. Because TMT Trailer Ferry only concerned a single debtor, it does 
not address, let alone alter, the holding of Consolidated Rock that, absent 
substantive consolidation, the rights of creditors and interest holders must be 
determined on a per-debtor, standalone basis. None of the other cases cited by 
Ahuja does so either (see infra). 
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provides that equity holders must receive at least what their interest is worth. 

Here, [the equity holder] is receiving exactly what [its] interest is worth. 

Nothing."); In re Toy & Sports Warehouse, Inc., 37 B.R. 141, 153 (Bankr. 

S.D.N.Y. 1984) (''The equity shareholders may be crammed down in this case 

simply because the debtors are insolvent and the shares in question have no 

value.''). 

The Bankruptcy Court's factual finding as to L2Inc's standalone 

insolvency is fully supported by the evidentiary record. Ahuja did not challenge 

that showing at trial, and he does not challenge it on this appeal. The aggregate 

amount of debt owed by, and liquidation preferences of preferred equity interests 

in, L2Inc is approximately $1.135 billion.21 In the ''Current Spectrum Approach'' 

described in Moelis's expert report, Moelis opined as to a range of values for 

L2Inc's spectrum assets on a standalone basis, with the mid-point value being $789 

million nearly $350 million less than required for value to reach the L2Inc 

common stock interests. (App 1124.) Moelis further opined as to a range of 

values for L2LP's assets on a standalone basis, with the mid-point value being 

21 This figure is comprised of the following: $170 million secured debt owed 
under L2Inc's DIP facility (App 567 (3/10/2015 Hr'g Tr. 48:14-16)); plus $630 
million secured debt under a pre-bankruptcy facility (App 567-568, 574-575 (id. 
48:20-49: 1, 88:23-89:8); plus preferred equity with a $335 million aggregate 
liquidation preference (without premium) (App 575 (id. 89:9-11)). (See also App 
1272.) All values are as of December 15, 2015 the projected effective date of the 
Plan. 
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$2.914 billion. (Id.) That is less than the $3.67 billion total of L2LP's debt and 

preferred stock obligations,22 all of which are senior to the common equity interest 

L2Inc holds, indirectly, in L2LP. That means that L2Inc' s indirect stock interest in 

L2LP is worthless, and does not add to L2Inc's value.23 

C. Ahuja Has Not Shown that the Bankruptcy Court's Factual 
Determinations Regarding Valuation Were Clearly Erroneous 

The Bankruptcy Court further observed that any equity cushion 

suggested by Moelis's Alternative Spectrum Use Approach (which the Bankruptcy 

Court did not accept) ''could not exist but for the many interrelated transactions 

that undergird the Plan. . . . [T]he Plan enables the Debtors to unlock significant 

value by combining the assets of the [L2]Inc and the [L2]LP estates to operate as a 

going-concern enterprise." (App 1138, 1140 (3/26/2015 Hr'g Tr. 128:5-9, 130:4-6 

(Court)).) The enhanced value to which the Bankruptcy Court referred arises 

principally if not exclusively from the reorganized entity's hypothetical ability, 

22 This figure is comprised of the following: $400 million secured debt owed 
under L2LP's DIP facility (App 568 (3/10/2015 Hr'g Tr. 49:6-10)); plus $3 billion 
secured debt under a pre-bankruptcy facility (App 568 (id. 49: 11-13)); plus 
preferred equity with a $270 million aggregate liquidation preference (without 
premium) (App 574 (id. 88:6-8)). (See also App 1272.) All values are as of 
December 15, 2015. 

23 Although Moelis' s report included value ranges for which the upper limit 
exceeded the mid-point values for each of L2Inc and L2LP, the Bankruptcy 
Court's insolvency determination utilized the mid-point, and Ahuja fails to show 
that the Bankruptcy Court's weighing of the evidence in this manner was clearly 
erroneous. 
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contingent upon regulatory approval, to have at least 10 MHz of paired spectrum. 

Specifically, providing for the contribution to New LightSquared (formerly L2LP) 

of the 5 MHz of Crown Castle Spectrum presently owned by L2Inc, the Plan 

would allow New LightSquared to create a 10 MHz pairing comprised of the 

Crown Castle Spectrum and the upper 5 MHz of the Lower Uplink (assuming FCC 

approval of the Alternative Spectrum Use Approach) or a 20 MHz pairing of the 

Upper Uplink and a corresponding downlink consisting of the Crown Castle 

Spectrum and the NOAA Spectrum (assuming FCC approval of the License 

Modification and L2LP's subsequent successful acquisition of the NOAA 

Spectrum). (Each of the foregoing scenarios also would include 10 MHz of 

unpaired uplink spectrum.) This compares favorably with the presently unpaired 

5 MHz spectrum holdings of L2Inc and the impaired, effectively unpaired L-Band 

spectrum holdings of L2LP.24 The record, including the results of Auction 97, 

establishes, and Ahuja does not contest, that 10 MHz of paired spectrum (a 5 MHz 

24 See App 1224 (Moelis opining that current mid-point value of L2LP's 
spectrum is $2.914 billion). As discussed above, in 2010, when the FCC gave 
LightSquared permission for terrestrial use of its L-Band spectrum, LightSquared 
had (in L2LP) two 20 MHz paired spectrum blocks: each of the two 10 MHz 
uplink blocks was paired with a 10 MHz downlink block. In 2011, the FCC 
proposed to suspend that terrestrial approval after hearing objections to terrestrial 
use of the L-Band, focusing especially, but not exclusively, on the 20 MHz of 
L-Band downlink. The de facto suspension effected by that proposal continues in 
force. The result is that, in the current ''best case," L2LP has been left with 20 
MHz of unpaired uplink spectrum, in two 10 MHz blocks, each of which remains 
subject to claims of potential interference with GPS operations. 
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uplink paired with a 5 MHz downlink) is worth substantially more than 10 MHz of 

unpaired uplink or downlink. 

Ignoring Consolidated Rock and the absolute priority rule, Ahuja 

argues that he is entitled to the benefit of this unlocked value. He is not. 25 None of 

the cases cited by Ahuja purports to overrule Consolidated Rock and hold that 

debtors whose estates are not substantively consolidated nonetheless must be 

valued on a combined basis in order to determine the rights of creditors and 

stockholders of the individual debtors to participate in the reorganization for 

purposes of section 1129(b ).26 Moreover, Ahuja's claimed entitlement erroneously 

presumes that the New Investors would make the contributions under the Plan that 

unlock the new value in exchange for new equity they would be required to share 

25 Ahuja's position is like a homeowner who defaults on his mortgage, loses 
his home to the lender in a foreclosure and, upon learning that the lender 
subsequently refurbished the house and sold it for a profit, demands that the lender 
share that profit with him, on the theory that the increased value was ''inherent'' in 
the property at the time of the default and foreclosure. 

26 Several of the cases Ahuja cites involved single debtors and thus did not 
implicate the issue of how multiple debtors should be valued. See Nat'! Rural 
Utils. Coop. Fin. Corp. v. Wabash Valley Power Ass 'n (In re Wabash Valley 
Power Ass 'n, Inc.), 111 B.R. 752 (S.D. Ind. 1990); In re Bush Indus., Inc., 315 
B.R. 292 (Bankr. W.D.N.Y 2004); In re Haskell Dawes, Inc., 199 B.R. 867 (Bankr. 
E.D. Pa. 1996). The courts valued multiple debtors on a combined basis in only 
three of the cited cases, and in each the debtors had significant collective liabilities 
for secured funded debt that could have made valuing the debtors on a standalone 
basis unworkable. See Genco, 513 B.R. at 238; In re Chemtura Corp., 439 B.R. 
561, 568 (Bankr. S.D.N.Y. 2010); In re Cellular Info. Sys., Inc., 171 B.R. 926, 929 
(Bankr. S.D.N.Y. 1994). Here, in contrast, L2Inc and L2LP have clearly separate 
assets and debts. 
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with Ahuja and other holders of L2Inc common equity interest. There is no reason 

to believe, and Ahuja points to no evidence at all to show, that the New Investors 

would agree to make the same contributions in a scenario where they were forced 

to share the new equity with Ahuja, effectively giving him a free ride. What this 

means, put another way, is that Ahuja would need to show that the combined value 

of the Debtors would be the same even without the New Investors' contributions. 

He has failed utterly to do so, and the Bankruptcy Court's findings that the New 

Investors' contributions would ''unlock significant value,'' and that the potential 

equity cushion Ahuja seeks to invoke ''simply would not exist in the absence of 

each of the transactions with the New Investors'' (App 1140-1141 (3/26/2015 Hr'g 

Tr. 130:4-131: 16)), are not contested. 

Contrary to Ahuja's suggestion, the Bankruptcy Court was not obliged 

to specify a precise value for the Debtors' combined assets. Bankruptcy courts 

have considerable discretion to tailor their valuation analysis to the purpose for 

which it is being conducted. Cf Gen. Motors Acceptance Corp. v. Valenti (In re 

Valenti), 105 F.3d 55, 62 (2d Cir. 1997); Roblin Indus., 78 F.3d at 35. It is, 

moreover, well-settled that''[ v ]aluation is not an exact science." Genco, 513 B.R. 

at 242 (collecting cases). For purposes of overruling Ahuja's objection, it was 

sufficient for the Bankruptcy Court to find that the value of the Debtors' assets is 

not more than the aggregate amount of debt and senior interests, such that there is 
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no ''equity cushion'' and Ahuja is out-of-the-money. See, e.g., Genco, 513 B.R. at 

244; Chemtura, 439 B.R. at 579. That is precisely what the Bankruptcy Court did. 

Thus, even if Ahuja were correct when he purports to measure his 

right to recovery based on the post-reorganization value of the combined entity that 

will be New LightSquared and he is not correct, as shown above he fails to 

point to any contrary evidence that would support an argument that the Bankruptcy 

Court's factual finding was clearly erroneous. Instead, he resorts to 

mischaracterizing the Bankruptcy Court's ruling as shifting the burden of proof 

from the Debtors to him and requiring that he prove his equity interests are 

in-the-money. (See Ahuja Brief at 25-27.) In so doing, Ahuja simply ignores the 

testimony adduced at trial acknowledging (1) that Moelis's valuation opinion 

assumed that the FCC dismisses the current objections to terrestrial use of the 

L-Band uplinks and grants regulatory approval to use L2Inc's and L2LP's 

spectrum assets in a new configuration, and (2) that the prospect LightSquared 

would obtain that authorization, which it currently has no intention of even 

pursuing, remains uncertain. (See App 545, 546-547, 551, 552 (3/9/2015 Hr'g Tr. 

229:4-14; id. 230:18-231:5; id. 235:3-10; id. 236:18-23 (Smith)).) As noted in Part 

I.A above, it is this evidence of regulatory uncertainty that the Bankruptcy Court 

cited in support of its finding that there is no ''equity cushion.'' The Bankruptcy 

Court's decision is firmly grounded in the evidence. 
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Moreover, there was ''market'' evidence before the Bankruptcy Court 

that compelled the finding that the combined value of the Debtors' assets does not 

exceed the aggregate debt and preferred stock interests. Other interested parties 

were free to propose alternative plans of reorganization that contemplated a higher 

valuation for L2Inc and would provide for distributions to holders of common 

equity interests such as Ahuja. At the time the Bankruptcy Court entered its order 

confirming the Plan (''Confirmation Order''), however, there were no such plans on 

file. 27 The market had spoken. See, e.g., Genco, 513 B.R. at 260 (lack of interest 

from investors supported lower valuation); Chemtura, 439 B.R. at 586-87 (same). 

D. Ahuja Misapprehends the New Value Exception to the Absolute 
Priority Rule and Erroneously Suggests It Applies Here 

Given the Bankruptcy Court's finding that there was no ''equity 

cushion," and that Ahuja's common equity interests have no value, there was no 

reason for the Bankruptcy Court to proceed further by ''scrutinizing'' the individual 

contributions being made by the New Investors in exchange for equity in New 

LightSquared, as Ahuja advocates. (Ahuja Brief at 28-39.) All the cases Ahuja 

relies on in support of his challenges to the New Investors' contributions deal with 

''new value'' plans. See, e.g., Bank of Am. Nat 'l Trust & Sav. Ass 'n v. 203 N. 

27 A competing plan filed by Salus Alternative Asset Management LP, which 
purported to allow holders of L2Inc common equity interests to participate, did not 
achieve support (in part because its valuation was not deemed credible by creditors 
and holders of preferred stock interests) and was eventually withdrawn by its 
sponsors. (See App 786-788.) 
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LaSalle St. P'Ship, 526 U.S. 434, 437, 440 (1999); Coltex Loop Cent. Three 

Partners, L.P. v. BT/SAP Pool C Assocs., L.P. (In re Coltex Loop Cent. Three 

Partners, L.P.), 138 F.3d 39, 40, 41 (2d Cir. 1998). The Plan is not a ''new value'' 

plan. Under a ''new value'' plan, junior creditors or interest holders generally 

common equity holders leap ahead of a more senior class whose claims or 

interests are not satisfied in full and receive consideration, in the form of an 

interest in the reorganized company, in return for new contributions to the debtor. 

In those circumstances, courts scrutinize the new contributions to ensure that the 

equity holders (or other junior class leaping ahead of a more senior class that is not 

paid in full) are not being overcompensated with value that rightfully belongs to 

the senior stakeholders. See Case v. L.A. Lumber Prods. Co., 308 U.S. 106, 122 

(1939) (concern with new value plans is that ''the creditor's rights could be easily 

diluted by inadequate contributions by stockholders''). 

No such concern is implicated here. The standalone valuations 

provided by Moelis, and the Bankruptcy Court's finding that there is no equity 

cushion, establish that there is no value that rightfully belongs to Ahuja and other 

holders of L2Inc common equity interests. Nobody is leaping ahead of Ahuja. 

What contributions the New Investors make and how the Plan allocates the new 

equity in LightSquared are none of Ahuja's concern. His objection was properly 

overruled. 
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II. HOLDERS OF COMMON EQUITY ALL RECEIVE THE SAME 
TREATMENT UNDER THE PLAN: CANCELLATION OF THEIR 
VALUELESS INTERESTS 

In his appeal, Ahuja argues for the first time that the Plan violates 

section 1123(a)( 4) of the Bankruptcy Code, which states that a plan must ''provide 

the same treatment for each claim or interest of a particular class.'' Under the Plan, 

Ahuja's and all other common equity interests in L2Inc are classified in Class 14. 

Piggy-backing his flawed absolute priority rule argument and disregarding the 

Plan's plain terms, Ahuja contends that the Plan provides different treatment to 

Harbinger for its common equity interests than it does the other members of Class 

14. He is incorrect. 

As a threshold matter, Ahuja failed to present this argument to the 

Bankruptcy Court, despite having ample opportunity. (Cf App 422-435, 754-784 

(objection and post-trial brief); see App 831 (Confirmation Order ii 3) (''All parties 

have had a fair opportunity to litigate all issues raised by the Objections, or which 

might have been raised .... ").) Although Ahuja purported to ''join'' in a separate 

objection (subsequently withdrawn) by Centaurus Capital L.P., which relied in part 

on section 1123(a)(4), that objection concerned the treatment of SIG compared to 

the other holders of preferred stock of L2Inc classified in Class 12, and had 

nothing to do with the arguments Ahuja now makes about the treatment of 
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Harbinger compared to other holders of common stock in Class 14. (See App 

433-434 (Centaurus Obj. ~~ 17-18).) 

The appellate waiver doctrine exists to ensure that the trial court, 

which has the ability to take evidence and evaluate credibility of witnesses, is 

made aware of, and has an adequate opportunity to consider, each argument in the 

first instance. No party alerted the Bankruptcy Court to a potential concern under 

section 1123(a)(4) regarding the treatment of common equity interests in Class 14. 

''Joining'' in the objection of a differently situated stakeholder that makes an 

entirely unrelated argument, albeit invoking the same section of the Bankruptcy 

Code, does not avoid appellate waiver. This Court should therefore deem this 

argument in support of Ahuja's objection waived. See, e.g., Perez, 2013 U.S. Dist. 

LEXIS 118918, at *20. 

Ahuja's argument fails on its merits too. The Plan states that all 

holders of the common equity interests in Class 14, including Harbinger and 

Ahuja, among others, will receive the same treatment cancellation of their 

interests. Harbinger, however, separately holds a secured claim against L2Inc and 

has agreed to contribute causes of action personal to Harbinger to New 

LightSquared. (See App 961 (Plan, Art. IV.,§ P).) Thus, although the Plan 

provides a distribution of new equity interests in New LightSquared to Harbinger, 
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it expressly does so on account of Harbinger's secured claim and causes of 

action. (See App 937 (Plan, Art. III., § B.6( c )).) 

In effect, Ahuja argues that because Harbinger, like him, holds 

valueless common equity interests in Class 14, it is statutorily prohibited from 

receiving distributions on account of its separate secured claim and in return for its 

contributed causes of action unless other members of Class 14, who have no 

secured claim and are contributing nothing, also receive equity in New 

LightSquared. This argument, which would effectively subordinate Harbinger's 

senior priority secured claim to the same level as common equity, has no legal 

support. 

As courts recognize, section 1123(a)(4) focuses on ''a plan's treatment 

on account of particular claims or interests in a specific class not the treatment 

that members of the class may separately receive under a plan on account of the 

class members' other rights or contributions.'' In re Adelphia Commc 'ns Corp., 

368 B.R 140, 249-50 (Bankr. S.D.N.Y. 2007); accord 7 Collier on Bankruptcy 

ii 1123. 01 [ 4] [b] ( 16th ed.). Where, as here, a party has multiple claims or interests 

in multiple classes, the Bankruptcy Code does not mandate that the overall 

treatment that holder receives be exactly the same as the overall treatment received 

by every other party that has a claim or interest in one of the same classes. Such a 
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rule would be unworkable and irrational. Ahuja's treatment does not violate 

section 1123(a)( 4).28 

III. THE PLAN PROCESS WAS A MODEL OF GOOD FAITH AND 
COMPLIED WITH ALL APPLICABLE LAWS 

Ahuja's final objection is that the Plan violates section 1129(a)(3) of 

the Bankruptcy Code, which provides that ''[t]he court shall confirm a plan only if 

... [t]he plan has been proposed in good faith and not by any means forbidden by 

law." The Bankruptcy Court found that both components of section 1129(a)(3) 

had been met. (App 813 (Confirmation Order ii Q) (''[T]he Plan has been proposed 

in good faith and not by any means forbidden by law, thereby satisfying section 

1129(a)(3) of the Bankruptcy Code.").) 

Although quoting the statutory requirement of ''good faith,'' the thrust 

of Ahuja's argument is that the Plan is implemented by ''means forbidden by law." 

Appellants understand Ahuja to equate use of means forbidden by law with a lack 

28 The cases on which Ahuja relies do not support his position. In fact, In re 
Leslie Fay Companies, Inc., 207 B.R. 764 (Bankr. S.D.N.Y. 1997), contradicts it. 
There, the court held that a plan could grant new stock options to managers who 
were holders of old equity interests, even though other equity interests in the same 
class were being canceled, where the managers were not receiving the new stock 
options on account of their old equity interest but in exchange for a separate 
agreement to provide future services. Id. at 791-92. In re Modern Steel Treating 
Co., 13 0 B .R. 60 (Bankr. N .D. Ill. 1991 ), is wholly inapposite. There, the court 
rejected a proposed modification to a plan that would have distributed new stock to 
a holder of old equity, while other equity interests in the same class were canceled, 
because the holder had no other claim or interest and was making no other 
contribution of value and was therefore necessarily receiving the new stock on 
account of his old equity interest. Id. at 64-65. 
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of good faith. Unsurprisingly, Ahuja does not make any other argument 

challenging the good faith with which the Plan was proposed. ''[A] plan will be 

found in good faith if it was proposed with honesty and good intentions and with a 

basis for expecting that a reorganization can be effected.'' Bd. of Directors of 

Telecom Argentina, S.A., 528 F.3d at 174 (quotation omitted); see also Kane v. 

Johns-Manville Corp. (In re Johns-Manville Corp.), 843 F.2d 636, 649 (2d Cir. 

1988). LightSquared had been in chapter 11 for nearly two years when the 

Bankruptcy Court ordered judicially supervised mediation as a last effort to resolve 

as many disputes as possible and propose a reorganization to save the company. 

The Plan arose after seven months of mediation closely supervised and 

meaningfully facilitated by Judge Drain, from which no party was excluded. (See 

App 475-478, 697-699 (3/9/2015 Hr'g Tr. 99:15-102:7 (Smith)); (3/16/2015 Hr'g 

Tr. 21:2-23:12 (Carr)).) Judge Drain issued several reports over the course of the 

mediation in which he specifically noted that the parties had proceeded in good 

faith. (App 257-278, 357-361.) Further confirming the parties' good faith, in the 

final weeks before confirmation, the Plan was refined and improved as a result of 

an open competitive bidding process. Given the limited argument in his opening 

brief, Ahuja is barred from arguing on reply that the claimed absence of good faith 

arises other than from Harbinger's alleged breach of a majority stockholder 

fiduciary duty and its alleged breach of the Settlement Agreement. See, e.g., 
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McCarthy v. S.E. C., 406 F.3d 179, 186 (2d Cir. 2005); Norton v. Sam's Club, 

Wal-Mart Corp., 145 F.3d 114, 117-18 (2d Cir. 1998). 

There is no merit to Ahuja' s assertion that Harbinger, as controlling 

shareholder of LightSquared, breached a fiduciary duty it owed him. The Special 

Committee had sole responsibility for the negotiation and approval of plans of 

reorganization, including the Plan. (See App 692, 693 (3/16/2015 Hr'g Tr. 16:5-6, 

17: 12-23 (Carr)).) Further, in June 2014, all of Harbinger's nominees to the boards 

of L2Inc and L2LP resigned, as did the one non-Harbinger holdover director, 

leaving only the directors who had been appointed with the Bankruptcy Court's 

approval to the Special Committee and CEO Doug Smith. (See Letter from 

Charles J. Cooper to Marlene H. Dortch, Secretary of FCC (June 18, 2014) 

available at http://apps.fcc.gov/ecfs/document/view?id=7521330183; see also App 

581, 692-693 (3/16/2015 Hr' g Tr. 16:25-17:5 (Carr); 3/10/2015 Hr' g Tr. 117: 14-21 

(Smith)).) Harbinger was thus powerless to use its shareholdings in L2Inc to 

influence the negotiation and approval of the Plan. The factual predicate for the 

imposition of controlling stockholder fiduciary duties upon Harbinger is thus 

absent. See Abraham v. Emerson Radio Corp., 901 A.2d 751, 759 (Del. Ch. 2006) 

(''[T]he premise for contending that the controlling stockholder owes fiduciary 

duties in its capacity as a stockholder is that the controller exerts its will over the 

enterprise in the manner of the board itself.''). Ahuja cites no contrary evidence, 
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and merely invites this Court to rely uncritically on the size of Harbinger's stock 

holdings. 29 

Moreover, even if a fiduciary duty were found to exist, the effective 

involvement of the Special Committee would bar Ahuja's claim of fiduciary 

breach. See, e.g., Kahn v. Lynch Commc 'n Sys., Inc., 63 8 A.2d 1110, 111 7 (Del. 

1994) (holding that burden of proving entire fairness in interested transaction shifts 

to plaintiff where transaction is approved by independent committee of directors); 

In re Cysive, Inc. S 'holders Litig., 836 A.2d 531, 532 (Del. Ch. 2003) (interested 

transaction with shareholder with ''potent retributive capacity'' found entirely fair 

on the basis of effective independent committee); cf JPMorgan Chase Bank, NA. 

v. Charter Commc'ns Operating, LLC (In re Charter Commc'ns, Inc.), 419 B.R. 

221, 261 (Bankr. S.D.N.Y. 2009) (rejecting claim that plan not reviewed for 

''entire fairness'' under Delaware corporate law was proposed by means forbidden 

by law because plan settlement was approved by independent board members). 

The Special Committee the fiduciary acting on Ahuja's behalf was intimately 

involved in the development of the Plan and voted unanimously to approve it. 

(App 697-699, 1274 (3/16/2015 Hr'g Tr. 21:2-23:12 (Carr); PX1300).) And in its 

Confirmation Order, the Bankruptcy Court expressly found that LightSquared, 

29 Nor can Ahuja argue that Harbinger used its majority position to determine 
the outcome of voting by holders of L2Inc common equity interests with respect to 
approval of the Plan. Class 14, in which those interests were placed, was deemed 
to object and did not vote. 
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through its Special Committee, has ''upheld its fiduciary duty to stakeholders and 

protected the interests of all constituents with an even hand.'' (App 813 

(Confirmation Order ii Q).) Ahuja does not challenge this finding. 

The only case Ahuja cites in support of his argument, In re Bush 

Industries, Inc., 315 B.R. 292 (Bankr. W.D.N.Y. 2004), is readily distinguishable 

and inapposite. There, the controlling shareholder and chief executive officer of a 

company negotiated a revised employment agreement while still in control and 

without an independent committee. Id. at 305-06. 

Ahuja's erroneous argument regarding his Settlement Agreement is 

based on a wishful, but unfounded, assertion that the agreement guarantees any 

plan of reorganization will allow Ahuja to retain his equity interests. A plain 

reading of the Settlement Agreement does not support this assertion, and, as a legal 

matter, that agreement could not permissibly contain the commitment Ahuja 

wrongly claims it does. Finally, Ahuja's attempt to support his argument by 

accusing Harbinger of having ''induced Mr. Ahuja to forego at least $3.25 million 

of his claim on the assurance that he would receive the same stock that Harbinger 

possessed and that he would remain similarly situated to Harbinger'' (Ahuja Brief 

at 42) is completely unsubstantiated factually. As the Bankruptcy Court noted, 

Ahuja presented no evidence at all during the confirmation hearing. (See App 743 

(3/18/2015 Hr' g Tr. 180:5-8 (Court)).) 
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Contrary to Ahuja's contention, the Settlement Agreement does not 

promise Ahuja that he will be a stockholder in the reorganized debtors and does 

not promise that his position in the reorganized debtors will be similar to 

Harbinger's. The Settlement Agreement contains two relevant promises. First, in 

Section 4.1, it provides that Ahuja will have: 

an allowed common equity interest in the amount of 
8,832,354 shares of current common stock of 
LightSquared Inc., which shall be subject to dilution only 
on account of subsequent issuances of current common 
stock of LightSquared Inc. to the same extent and in the 
same manner and proportion as all other current common 
stockholders of LightSquared Inc. are diluted in 
connection with such issuance ... 

(App 105.) The language is crucial, reciting that Ahuja receives ''an allowed 

equity interest." This is bankruptcy parlance that, like the granting of an ''allowed 

claim," focuses upon the amount of Ahuja's common stock interest that will be 

recognized as legitimate by the Bankruptcy Court. 30 The effect of Ahuja receiving 

such an interest is that it gives him a position in the chapter 11 cases akin to that of 

actual stockholders of L2Inc and places him with them in the same class of interest 

holders. It does not promise him an equivalent (or any) equity interest in a 

reorganized entity, and in that respect, too, is exactly like the stock interests held 

30 There is a distinction between the grant of an allowed interest as provided in 
the Settlement Agreement and an actual grant of common shares. The latter would 
have likely resulted in immediate tax consequences for Ahuja while the former 
allowed Ahuja to argue that any income should be deferred until consummation of 
a bankruptcy plan. 
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by the L2Inc common stockholders, who likewise are not guaranteed that they will 

participate, by reason and on account of their L2Inc common stock interests, in a 

reorganized entity. And it certainly does not promise Ahuja that his common 

equity interest in L2Inc will translate into an interest in a reorganized entity where 

the common equity interests of other holders do not. 

Nor can Ahuja find any support in Section 4.1 's anti-dilution 

provision, which addresses only dilution by issuance of further L2Inc common 

shares, and which provides, in standard fashion, that Ahuja's interest may not be 

diluted by an issuance of additional shares to one or more existing L2Inc 

stockholders from which he is excluded, and that in the event of an issuance of 

L2Inc common shares that dilutes all existing stockholders, Ahuja's interest must 

be diluted pro rata with those of the other stockholders and can be neither favored 

nor disadvantaged through non-proportional dilution. 31 The anti-dilution clause 

does not guarantee Ahuja a stock interest in a reorganized company on account of 

his allowed common equity interest in L2Inc. 

31 See Balotti & Finkelstein's Delaware Law of Corporations & Business 
Organizations § 5 .11, 2006 WL 2450940 (''It is desirable to provide for adjustment 
of the conversion terms to protect against dilution of the shares to be issued by the 
corporation upon conversion or exchange or of the convertible securities. The 
General Corporation Law expressly recognizes that such adjustments will be 
made."); see also Moran v. Household Int'l, Inc., 500 A.2d 1346, 1352 (Del. 1985) 
(noting that anti-dilution provisions ''are customary features of a wide variety of 
corporate securities''). 
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The second relevant provision in the Settlement Agreement is found 

in Section 7.1, which provides that ''[a]s of the date of the final resolution of the 

Chapter 11 Cases," Ahuja: 

shall be granted customary rights and protections as a 
significant minority shareholder in LightSquared Inc. or 
any successor entity, including in respect of liquidity, 
governance and access to information, taking into 
account [Ahuja's] relative ownership percentage in 
LightSquared Inc. or such successor entity as of such 
time and the rights and protections granted to or 
otherwise held by similarly situated shareholders in 
LightSquared Inc. or such successor entity as of such 
time. 

(App 107.) Section 7 .1 does not contain an explicit grant of a stock interest. 

Ahuja seeks to read into this provisional, ancillary grant of ''customary rights and 

protections'' relating to ''liquidity, governance and access to information'' 

applicable in the event Ahuja owns a minority stock interest, an enforceable 

contractual promise that he will own such an interest in L2Inc or any successor 

entity following emergence from chapter 11. Again, this is not what the provision 

says. 32 Indeed, the reference in Section 7.1 to Ahuja's ''relative ownership 

32 Significantly, the exposition of ''[t]he principal terms of the Settlement 
Agreement'' that LightSquared offered to the Bankruptcy Court when seeking 
approval of the settlement made no reference at all to the terms of Section 7 .1. 
(See App 93-94.) Surely the omission of the purported affirmative grant of post
emergence stock ownership from the listing of the settlement's principal terms 
would have drawn a corrective remark from Ahuja's counsel if the import of 
Section 7.1 was in fact as Ahuja now suggests. No such corrective remark was 
made. 
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percentage'' upon emergence as relevant to the scope of any protections he might 

receive necessarily allows that he may own no shares at all. In addition, the rights, 

if any, that may be conferred upon Ahuja under the provision are expressly 

required to be the same as ''the rights and protections granted to or otherwise held 

by similarly situated shareholders in LightSquared Inc. or such successor entity as 

of such time.'' Here, the ''similarly situated'' holders of common equity interests in 

L2Inc will not participate at all in the reorganized entities and therefore have no 

relevant shareholder rights and protections. Consistent with the language of the 

agreement, neither does Ahuja. 

Finally, had the Settlement Agreement included the promise of share 

ownership Ahuja asserts it does it surely would have been rejected by the 

Bankruptcy Court as constituting an impermissible sub rosa plan i.e., a 

transaction that dictates a distribution scheme or other terms that predetermine the 

content of any subsequent chapter 11 plan. Such plans are categorically 

prohibited. See Pension Benefit Guar. Corp. v. Braniff Airways, Inc. (In re Braniff 

Airways, Inc.), 700 F.2d 935, 940 (5th Cir. 1983) (reversing approval of asset sale 

agreement that had ''practical effect of dictating some of the terms of any future 

reorganization plan'' because it would ''short circuit the requirements of Chapter 11 
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for confirmation of a reorganization plan by establishing the terms of the plan sub 

rosa''). 33 

In sum, Ahuja has failed to point to any evidence establishing that the 

Bankruptcy Court's good faith findings were clearly erroneous. See Koelbl, 751 

F.2d at 139 (2d. Cir. 1984) (rejecting argument that plan was not proposed in good 

faith because ''[t]here is no evidence that [the plan proponent] was dishonest in any 

way or that his plan has little chance of success''). Nor has he shown the Plan was 

put forth and will be implemented through unlawful means. 

33 A promise to allow holders of common equity in L2Inc to retain their 
interests in all circumstances could cause assets to be diverted from holders of 
senior claims and interests to Ahuja in violation of the absolute priority rule if, as 
proved to be the case, L2Inc were insolvent. The Bankruptcy Court cannot be 
deemed to have given its approval to an agreement containing such an unlawful 
and unenforceable provision. 
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CONCLUSION 

For the foregoing reasons, Ahuja's objections were properly overruled 

by the Bankruptcy Court or are waived. The Confirmation Order should be 

affirmed. 

New York, New York 
Dated: May 7, 2015 

Respectfully submitted, 

Is/ Alan J. Stone 
Matthew S. Barr 
Alan J. Stone 
Michael L. Hirschfeld 
Andrew M. Leblanc 
MILBANK, TWEED, HADLEY & 
McCLOYLLP 
28 Liberty Street 
New York, New York 10005-1413 
(212) 530-5000 

Attorneys for Debtors and Debtors in 
Possession 
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~~ ~- ~ ~ 

VTel' s co111plai11t is really• '~ritl1 t11e eligibilit~l~. activit).r ~· ar1cl ra11(io11111l11nl)er ge11erah:.)r ri1les~, 
a111011g: (Yt11ers~ Hl)1Jl:iecl i11 i\l1ctio11 97~ 11ot \'t1t11 .N.ortl1star \\lireless. (:t1rio11sly·_, \T1'e1 goes 011 to 
arg11e tl1at r.•[ i]11 later rc)llll(ls, ,.~;rl1e1i. Nortl1star \\tireless a1trl SNR ''rere tl1e last ruro l)idclers C)tl a 
lice11.se; tl1ey' \rei)r rarely l1i({ agair1st eac.l1 otl1er. ~~ VTel Petitio11 at 23. \ 7Te1 clcJes 11cJt see111 to 
ap_preciate tl1ttt bi elders tr1ake (lssess1nents of' valtle ru1d \ivilliugness t() pa)? a. l1igl1er price 
tl1rot1ght)llt tl1e a11ctio11'.' lll)t. j11st i11 eaJl~{ rt1tu1(ls like \FTel~ fillli that havi11g IJIO\'isio11all}r "\\ri1111i11g 

l1i ds 011 11,~e11ses frl)t111l1e }JtO\tio11s rolltld. co1111ts to,.\!atli satisfact'it)tl of tl1e c: oi11111i ssi ()ll; s activity· 
ret1t1ire111e11ts fcir so 1011~g. as tl1e bicl is i1ot topped._ :S'e~e ..rluctlor1 9 7 J>1·oct?di1res }Jj\l~ 29 f~(~C: Ilcd at 
8,:13 l. Redticec.1 ~~11ev, .. n acti\-'ity ii1 la.ter ro1i11d5 is har{ll).r s11r1-)risi11g as a~ resr1lt. 

204 ~'iee \t'fel 1~etitio11 .at 25 11.6 l. 
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self:. ii1terest . . . . ''205 \lT el is~ agaiI1~ \\'ro11g. 

i\s ll()ted~ DISJ~l I1a.d i11vestecl s1tl)sta11tial]\r it1 Nc)1111star \\Tireless. ar1cl SNR - sc)t11etl1ir1~ 
~ ~ ' ·~~ 

\VOlilcJ \Vitl1dra.\V frOI11 t}1e a11ctio11 \:\llleil tl1e capital it COltld deploy n1 light of t}1e higl1 level of 

biddn1g acti-v,itv \;\,ra.s co11111lirted t() its i11\resh:I1e11ts. Tl1e i(lea. tliat. Nortl1star \\.Tireless cot1lt1 
-L• ""' 

l)CJte11tiall)r \'-lork to hl1il(i 011t ser,rice 11si11g tl1e DlSff bra11d is ob,.rio11sl)r 1101 v'\rtt11oltt vallte to 

f)ISI-1, aitti tl1e desire to f~lcilitate tl1e possible C()t11bir1atio·n oi~ tlteir s:fsten1s c:ts ai1d to tl1e e:xte11t 

co11te111plated 111 tl:1e J\111e11decl Nt11il1star Spectl:i.nn i\gree111e11t l\ras lJotl1 conte111]1late:d and 

tiiscl()S ed JllllJliclj'. 1\ decisif~11 b)r 1\n1erican I in t11ese circ1n11:sta11ces tc1 sto11 lli tilii11g <.)Il it.s o\~vn:< 

a11cl to de,dicate: its ca1)ita1 to the biti{li11g acti\rities t)f'Nortl1staI \\lire1ess a11ti SNR~ is a so1111ti 

btlsiness jt1clgi11e11t, i1ot <.l }Jroclt1ct of' lit:.? .fr1cto co11tf()l. 
206 

1.,6 l·t liceI1ses \\rere Clffered .i11 i\11ctio11 97 rJffeied, a1J.([ tl1e a11cticJr1 did IlCJt e11<l 1111til f()llll:Cl 3,41 _ 
·' .· 

~i\.s i1oted b)' \rT eL~ ~A.n1erica11 I ef!ecti1.,rely stoi111ed 'bidclil1g in or aroln1d ro1t11d 20.207 I11 ro1111d 16~ 

·~or;. 
~. ·· · 1.Se(~ T (J'flr.l Declaratio11 at ii 1 ·7. 
~JO...., 

•• : / !;,..,. • ,. . . ·t ') ' 1<,J.ee lt . a: ..... ~· . 
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decli11ed to $313 11rillio11 in tl1e aggregate. TI1e licenses 011 \v-I1icl1 it 11eld s11cl1 provisionally~ 

recei\retl ,111 a_(itiitiot1al 13 bicls. _/u1tericfl11 I e:xited tl1e a1tcti<)ll i11 a 'lery early sta~ge i11a.rk~~(l l))'-

high lice11se trn11over, \.~vitl1 lice11ses ea~cl1 s11bjected to at least a_ doze11 or i11ore a·dditilJnal bicts O·n 

a\lerage as tl1e 340 rotu1d-a11ctio11111ifolt1et1. .,::\11v b·it1der ''rith s11flicie11t l1i(lclir1g eli2ibilitv for 
....... _1 'II,._• "I....• -

(_)\.rer 3,00 :ro1u1t1s Ct)t1Jcl hao;;le biti on tl1rJse lice11ses~ at1ti as tl1e f111ctio11 c1ata sll()~r.s~ t11a11\' bidders -· ,• ~ 

·\11·1;:\1·1·can .-1- '~}1rl·t1<i·1-ng oi:::f.")'.i l·1-ce1l'-"~S 01~ 1-.t'd's t·o .-Nro1·1··11·'-'t':n· t1 r1·1,;:\Ie~.:- 01~ 0 N-· TJ-l ao::-; .<'.'>0·111·~ ro· fl'll of 1: · - """' .. · · : . . . . ~~ . ·. : . . · ~l. : . -. "°"!;;,'!~ · .. l.1.. ·..: :. .l - . ·.~ i:u. Vf . """'·. ~,::, - .. !-.:l~. \.. . ~ v . · .. lj .f_! - .. - • .. 

.... "' G' .. l -· .:f: .{', I - l I ,,\,..,.:,, e\.'1( er1ce ()f tie 1ttcf(J c<.111tTt) is · )ase ess. ~ · · .,. 

Tl1e Comn1issio11has11ot fotII1cl tl1e co1T'ile)~a11ce ot~ de.f(1cto control lJase<l 011 ar1alogcH1s 

biddi11g pra.ctices it111111ltiple past specb.11111 at1ctio11s. S11cl1 strategies:- lil\'.:e large ir1vestors 

allia11ces~ 118,/C a 1011g tJe<.iigree (}f c:o111111issi(lfl approv~1l, a11<.i. t11e I~<-~(~ sl1ort-for111 175 

:::os It is also i1npt1rta11t to note that the C~l)Jl1111issio11 ~ s \Vireless 'I~ele:Ct)1111UlllUCatit)llS 
Bt1rea11 Sllp·er\rises tl1e e11tire Ct)l1lit1ct of F·C(_: <:t1Jctir~11s~ <n1cl it ·expressly reser\.recl tl1e rigl1t ir1 tl1e 
case of~ i\1ictio11 97 t\) stisper1{J or cancel t11e t.rL1cti()ll ir1 tlle e\re11t: t11at it JJ:e.rcei\te<l illegal bic1c1i.11g 
<1ctiv1ty~ or bititii11g acti\rity that affect.er! tl1e, fair Ct)lltiltct of' tl1e al1ctio·n. i\ccording t.o tl1e 
\'\Tireless Btu·ea11: 

[b ])' p,ublic Ilt)tice or b}' ru1tl(Jl111ce1r1er1t d111i11g tl1e at1ctit)ll,. ~~L~ ___ J!t~Y----~l~J~~j~.::. 
§l!.fili~JlQ~ .. Q!:.£~I!lf'..~1 .. tl1~~.1~!!&1iQJ!.j!1.!h~ .. ~1:~11t.Qf 11at.11ral disaster~ tecln1ical obstacle~ 
ati.t11i11istrati\re or \\re~1tl1er 11ecessity~ e·vide11ce oi .. lUl al1ctio11 secl1rit)~ breacJ-1 l)f 

l!-!1t~2~11~J. ... ~~!gg!9.g .... ~£ti~L!!J~~ ... ~1!: ... tQ!: ... ~!1'Y .... QtJ1g1: .. J~~g.~Q!t .. .t!JA1! ... !Tft~~~t~L .. !!l~ ... JSl~~ .... @!!Q 
ei1icie11t c:o11ch1ct of co1111Jetitive l)iddi11g . 

.,41.tcfi(>tl _CJ'? Pr(){~etl11rt.:~s Pl'·l~ .29 FC~C Rc<l at 84-3 7 ( e1111)l1asis arhlecl). I11 tl1at case~ tl1e \Vireless 
Bl1rea11 i11dicated tl1at it, ~'in its sole discretio11~ i11a:~i elect to res11111e the a11ctio11 starting fro111 the 
begu111i11g t)f tl1e c·urre11t ro1111d or fro111 so111e pre\'lOllS r<Jtu1d~ or c.a11cel tl1e a11ctio11 in its 
e11tiret)l. )'.! /{l Plai11l:y, if' tl1e \\.Tireless Bl1rea11 tl1ol1gl1t that scn11e aspect of' t11e fi1ll~l-disclosecl 
collaboratio11 {Jf-Nortl1star \\.Tireless, i\111ericru1 I. a11d SN1l a111ot111te(i to ·~111la\\~ft1l biddi11n - ,• ~-

ac tiv it~{~, t1r billtiing cicti\~ity~ thftt affectetl tl1e i~tir co11tit1ct c1f co111petiti,.re 1Jitltli11g~ it ct1l1lcl ha·~.le 
i11te1v·e11ed iI111nediatel\r. It did 11ot. C'o11t1·ar\~· to tl1e clait11s o·f \t"T'e1 a11d otl1ers, tl1is \-vas 11ot 

~ ~ . 

bell~Ivior lll 'Violatitlfl of tf1e (=OllllltlSSIO!l JS COtllpetiti\le l)itic.ii11g r11les .. 
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applicatio11~ based 011 c.onsidered Co11111lission policy clecisicn1s mid rules., l1as lo11g expressly-

1)en11itte(t llisclose{lj<-)itll bid(ii11.g st1·ategies.209 F{)f exa1111Jle: jt)ir1t lJi{l<lit1g a.greer11e11ts -

~i~ . .. . . . ... ~,~ 
Biclco a11d Spri11t li11~11ctio1135;~- ~'. Sal111011PC.'S ru1d (~-~ing11lar i111\11ction 35;~,J:'t Cook 1t1let mid 

.-,, 1 . .-., 1 -
'\lt)iceStrerun il1 A11ctit)tl 35:L ·'I- \.!istaPCS a11d \lerizo11 li1 A11ctio1158:.:: :::. i\laska Nativ'e 

.• -· 

I3rc1c.1rlba11d a11ti I .. eap \:\lixeless i11 ~A.tlctic111 58.;2]
6 

at1ti De11ali a11ci I .. enp \\riieless it1 .i\tictirJtl 66.217 

'l'l1ese biclc.li11g· agree1nents Ie(f to i11sta11ces of' o'\.rerla1l11i11g bids; for exainJlle~ il1 .i\t1ctit111 

35~ 77 _percent of1\'I'&'I' \\lireless} l1ids \\'ere {.~,1011lJle bids'~ vvitl1 i\laska. 'Native \\lire.less~ a 

lJerce11t er1t1i~r stake. Like,:vise:~ A'T t~T \'?"ire1 ess exited fi-0111 i\11ction 3 5 after roi111d 3 ·) - after 

209 ;See~ e.g" ~ Ai1cti(111_97 PrlJC£~cl11re,3· P1\r,, 29 FC~C Red at 8461 ~ Attac~ln11e11t D (citing to 
il 7 (~.l~ .R. § 1.2105(a) (2)(\riii) ). 

210 5}ee (.~(1\)_k l11let \\testen1 \\tireless Jl\l/SS l)(~S~ I.,..P . ., l;<:C'. :i:·or1116l)1:< l;ile Ntu11ber 
00067C\\lL9'7:: E-XHIBIT p· (filed Nov. 20~ 1998). 

211 ~S'e(? i\lask.a ·Nnti~.re \\tireless; I~I .. c_~, F·c.~c: 1:'()tt11 6() l ~ f'ile N-11111ller ()()()()36382), 
EXHIBI'r· E. (filed i\pr. 8) 2002). 

212 ;)ee S\tc_: Bidco, L.P., FC:c:· For111 175.~ File Nt1111ber 0351045363~ EXHIBIT B: Joi11t 
I3iddi11g /\rrar1ger11e11t (file(l N<>'l. 5, 2000) . 

.L.- .___ ~~ - -

'""t1~ 

k ~} See Sal111iJll PCS) LLC~, FC~c: Forn1 175, File N11111ber t13 5103 4584 _~ EXHIBIT B (:filed 
··Nr 1 r 1 Q ? 0{){}.): 

. {. \ • .... l) ~ .- • . ·.• 

114 /ilee C~~c1c)k I11let/\lS GS1vf \l PC.S._ LL.C'.~ FC.C'. Fo1111 601. File Nur11ber Otl0036528tl~ 
~ ' - .• 1 

l~.Xf~III311~ :E:. ( filecl l~ el). 12; 2(1{) I). 
215 ,.,S'et.? \lista l)c~s, f'('.(_~ I;t}n11 175} I;ile N-t1u1l1er 058·1•t552'72~ I~XI-111311" I! (file(! No\:. 3l)~ 

2004). 
216 ~S'ee 1\laska Nati\/e I3rLlaclba11{l l I~,icen,se, I,I,c.:., 1~<:.~c_i f~or1116(>1, J~ile Nt1111l1cr 

0Cl2069129, EXHIBI'I' E. (filed. J11l~l ·22~ 2:005). 
217 s~ee De11ali S1Jectnm1 Lice11se~ LLl~~ FCC Fom1601, File· N11111l1er ()002774595, 

r:x1~1rEJI'f I)( filed i\pr. 18~ 2c~<J7). 
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IJlaci11g 1,115 bids - mid that \Vas 11ot interpreted as a ·~11m1d oft~' ofl)ids or as establishi11g de 

~fl:lCt(J Ct)tlt"f()l of Alaska Nativ·e \\l'ireless. Situilai-1')-'~ itl tl1at san.1e a1lctit)ll~ Nextel S1Jectrl1t11 

\\lireless in J\r1ctio11 97 did not~ a11d cloes i1ot~ i1nplicate tit?,~facto co11trol. 

(~~. N'oi-thstar ''li1·eless ,,t~lS J"ustificd in :Rel:;,ring 'lT11on, 'lntl c:onfOI""Ini11g 'J"'o, 
E.s.tablishe;rl Comniission P1·ecede11t Re:gai·ding lndicia of De FJ1cto Control, 
flll.d. the (~01n1nlssion I:las N·o JlasiS" o·n V\rhich to J)epart from this J>recedcn~ 

i\s tlescrib·e(l al)o\~e, tl1e (~0111n1issi<)1t l1as alread~l addressed arid adjudic~1ted tie .fc1c'f<) 

co11trol iss11es .a11alogotts to tl1ose raised lJ:,r \t·r·ei a11(l otl1er petitio11ers. i\ltl1011gl1 tl1e 

{~:\_11111nissior1 cz111d11cts it.s lie ,,fi1ctc1 C(11rtT()l a11al3.rsis accorcli11g t() tl1e facts of~ a partictilar arJIJlicant~ 

tl1e Ct1111n1issio11' s a11aly·sis 11ecessarily· rests 011 tl1e stm1cle,1rds it l1as de,rel opet1 ir1 a series of 

previous prece,le11ts a.p1)l~tit1,g the rttle; desigi1atecl ei1tities are j11stifiecl i11 t1si11g tl1es-e preced.ents 

as a refere11ce poi11t \Vl1e11 ev·al1latin:g their otv11 co11>orf1t.e st111ctJ1res an(i bicltli11g ID'rai1ge111e11ts, 

esJ:>e cially i11 si111il ar fa.ct1ia1 circ. tun.sta11ces .. 

N·lJrtl1sta1 \\lire.Less a11rl Hll tl1e ei1tities i11,lOl\-'e.(l i11 its fo1111atir,11~ i11clt1t-li11g NtJrtl1sta.r . ( ..• 

Spect111n1~ 'Nortl1star Ivlai1Hger ancl Do·yo11::- reliecl 011 the C:o111111ission~s J)rece.de11t ii1 ke~il cases 

like ..:4las!ct1 ]\ft1tive f.-l"rirel ess atl(l tl1e Co111r:s.1issio11" s. lo11g llistor5t of' approvirlg clesigrlate·d erltiti es 

011erati\'e sta11dard. ~~~rrarlitio11al conc.e11ts tJf d11e proc.ess inc.o:q1orated ii1to ach11i11istrati\.~e la\,,.,-~~ 

pre'\re11t age11cies fl-0111 acting to the detrin1e11t of' reg1ilated parties \~litl1011t first pro\1idi11g 

218 S'ee I)eclfu·a.ti<)ll C)f llarc~l(l l~'11rchtgott-Rc)tl1 at~~ 23 ('(l~'11rchtgc4t-Rot11 De:clar~1tio111') ...... "' ·,, ...... . 

(1\ TT 1\t""':fll\,..fE.NT 3 l1ereto) (.;{.t\ll bt1si11esses.~ i11cl11ding s111all b11sinesses st1ch as Northstar 
\\.Tixeless, reaso11abty· rel~l 011 tl1ese ~lt1ctio11 rt1les~, {lrc1cedtu·es~ arid 11rececle11ts. ~~) 

-o - )o· -
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~(adeql1ate notice~~ ot"'the r11le to be appliecl.219 '~Fair 11otiee,, has been gi,le11,vl1e11 regt1lated 

\:Vireless a11ctio11s~ tl1e 1).(:. c:irc11it l1as. t11a.tit.~ clear tl1tit ~·a11 a.ge11cy cru111()t~ ii1 fair11ess~ radically 

'Yl • 

cl1a11ge the ten11s of a:i1 a11ctio11 after tl1e, fa.et. ~"~-~- 1 ...... 

v'llreless a11ctio11s ret.rc.)acti\~el'y· '\:\.~l1e11 it aclopts tle\:v il1te11)retati 011s of· its a11ctio11 r11les. 1~ or 

·'VFl 

exm11111e~. in 1l·{erc·.it1J..' JJC~~r;~·-;,; .. ; tl1e <:0111111issi()fl clecli11ed. tt1 apply· s~u1cti<)11s to a l)idder e'l.re11 .ailer 

co11clt1di11g· tl1at i1n1Jer111issible ai1ti-co111petitiv·e: reflexi·ve l1id sig11ali11g 11a(i occ11rred. 'I'l1e 

lJe11alizi11g a licer1see for v'iolati11g a 111le \~ritl1oi1t first J)fO\-'iding arlva11ce~ cle·ar arid a<.1et1t1ate 

·"ii ..... ·-· 

11c~tice as to tl1e .co11d11ct rec111irecl or proltibite:d b~/ the rttle.~)·~-:--~ It co11clt1ded tl1at 11eitl1er its }J:ast 

i11tet]lretatio11s (Jf t11e rele\rar1t rttle prrJv'isio11~ 11or its c:o11dltct (ltu'it1g tl1e allctic)Il itself~ flro·villetl 

,,, l . . . . . . . . . . . . . . . . , > ' '7 "'I . . . . l ' ( ' T . . • . • • . : . • .. ( -,~ 9 S' 1·1· B f C... L J.'CC"" s-1 I"' ...,, 1·· l " (.I) c·· c· 1 ·)·g~·-) c··s 11·· ,.,·) ., 
i.. tile . ite r(Jllt . ~-<J, ~ /'/('. ·v. -~ .. ~-·, . _.;;., ·: . ., ....... r . ~ ~· · ........ 1r, . ~ (. / _ ,. c1! e ite . ; see t11so 

c;J1risto;1!1t?r ·v. t~1nitl1.Kliflf! Beecl1t:tlll (;c111J. ~ 132 S. Ct. 2156~. 2167 (2t) 12) ( c.t)llecti11g cases 
identifj~i11g the }JrlJble111 of ~·1u1tair slll]Jrise-.~ fl) reg11lateti ei1tities) . 

. .., .. ,0 

.!...::.:: f-T . .· ,.,. · }~' p· . • l -r~ _...., 1 ""' . ·t ~ ~- -~ - . t'-1~· -'-j -, • ·/ ., .)' ._"J(J1cV1t~et (.CJl]J. l~. __ .: ..... /L:<. ()1,:: 1' ·~i( )4.,: -~ ~: , ... -)4 ~-).(_._(_.Jr . ....,{_}]( J. 
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a·deq11ate 11otic;e of' t11e prol1ibitecl cond11c:t. 224 Flnil1e11nore~ tl1e (' on1111issio11 ~ s (~re\rie\¥ of tl1e 

a.rlet111ate 110-tic.e t<.) a11cti()ll pa.rtici1Jar1ts.:'~225 

l~·l' ... -

recogi1ized 1))1 tl1e S111Jre1ne Co11rt tl1a.t ''[r]etroacti\1icy· is 11ot fa\'ore.d i11 t11e la,v.'.t'":"3
) 1"'11e S111Jre111e 

C'o11rt recentlv addressecl tl1e iss11e c1f~fair 11otic.e· i11 tlie- corrte.xt of' adnurilstrative agenC"\l lTtles~ 
~ ~ -

rejecti11g atte1111)ts to U.1,.roke a11 age11cy i11ter1)retatio11 ()fa rr1le ruu101111ced lo11g after tl1e cotl(Jr1ct 

.......... , 
i.11 t]ttesti\)11 .. :.:' "J'l1e (~ot1rt refltsecl tc~ ""i1111)ose l)Ote11tiall)1 111assive: lial1ility' ... for c:(.111dt1ct tl1at 

l111lie1111ine tl1e lJilI1Cip1e tl1at agenc.ies sllt1lll(l JJI()\ride regt1lated r'artie:s ~fair "\:\iallllllg {Jf tile 

co11cll1ct. [a reg11latior1] 1Jrol1ibits t1r req11ires.'"219 Recognizi11.g the partic11lar i11jt1stice c~f"'l1olrli11g 

224 T "f t 2~7~l9 .lei. 3 . -· •' -· .. 

225 Ill~ <~.f N<Jti'ce r1,_f';-4JJJJltrt?t1t /i(1/Jili~1~ .. fcJr };'(J1:feit1.11~t? of" 1f=-'l!.Slr~rrt ./>(~t:; B J"'.!11 CtJrJJ(1rati()tl .. 

1,,fer11ort1r1d11111 l)pir1io11 tlfltil)rtler., 14 FCC Rccl 21571~ 21577 (1999) (clarif);-i11g tl1e 
c: 0111111iss itJn' s anti-c:ollttsio11 n1le and re:scit1diI1g a Notice o·f ~A.1}1Jare11t l_ . .iabilit)t tor l~ orf eitlIIe 
l)ase<i. ()11 i11stiJl]cie11t e·vi(ie11ce (:rf a 'll()latio11 tl1erc1ltl<ier). 

,,~ 

226 Bo1ver1 "\.'. Gr~or,geiolVfl li1"1ii)ersi~l~ Hospital~ 488 U.S. 204~ 2l)8 (1988). Tl1e C~olrrt 11as 
J11r.111er e·x1)lair1ed tl1at. ''[e]le111e11tar); c.<)11siderati(n1s <.)f f<:lirr1:ess clictate tl1at ir1cli\·1iclt1a.ls sl1c.111lc.1 
11a\le ru1 op1)01111uity to kl10\\~ \vl1at tl1e l<.1\v is atld. to co1u111u tl1eir C·Oll(l11ct accordi11gl)l; settlecl 
ex.t.·Jectatio11s sl1\Jlll.(l 11rJt be ligJ1tlv disrtlp .. · terL~' [{.111dr:rr1f ..,,;_ li~)J Fil1n Prodt1f~ts, 511 lJ.S. 2ilil. 265 .t t._.., ... I!...~ ... ~ ~ 

(1994) . 
. -,;.~i-7 

-~-.o: ·• (~J1risto1,J1er i~·. ~)!J1itl1Kline Beecl1a1;1 (}or]) ... 132 S. Ct. 2156~ 2167 (2()12). 
J .,.S --. . . ·. -..,cv . .. - . -- ,.,- ... . . . "~-- .- . --~ . . - . . . -~~. . .. -- --·~. . .... ----;. ...... 1 f. at ,..,.16· , . C" ";);; a/t-·o ;\ .·fa1· 1 ... "' ·~;- T ·'1'}1ted s~j·at·· .71' ,t·")!o l f s 188 19 ·1· 119·""1·7) c-~·10 a1)· 'IJ· Iv· ".l;_.,. (_ O k.' .1.' "';: ~~t-~i...- .. iJ" ~.i~·.:t~. - /( .... ~ ";i.. .. ·t./1

" f. o"· ~· ."_-;.,, i ·-(.'"~·~-':°' -!-t .. J ..,.. ,.'- ~ '"• ...>~ •" • ' "\· •. l .. - L < O' -- •.;. 

f.,,,Jiller retToacti,lel)'~ and tl1eiel)y plu1isl1 co11tit1ct iru1oce11t u11d.er [tl1e t]1e11-go,.rer11iI1g sta11darrl] 
!\..-f e111oir:s_?c \'iolates tl1e Dt1e Proc.ess Cla11se of~ tl1e Fiftl1 i\i11e11ch11e1rt i11t1cl1 clS retroacti\le 
ap"plicatio11-c~fa11e\:v st~ttt1te to pe11alize c:ot1dt1ct i1n1~.)ce11t vvl1e11 perfo1111ed \VOttld \ll()late tl1c 
Co·nstin1tio11's ·bm.1 l)ll ex IJ()St facto lav"\~s.n) . 

....... -.n ·' ... ;;' .s-- · · · ·1· :K-1 • ·13 "') .s· c~ · . · ? 1: r-·-r ·· • · · c·t . p 1·· C"" . lJ s~11·R('( ,.., 9· .o t:: ')d. 1 ~ i 15 6 

.... L }Jllt ·1 iJ1e~ - .~· .__'. .t. a.t ~- ll) ! (c1t1r1g :rates (\C ~ O.t .-t.J. 'V, ·. ~ ~. . , I l . r ..... . )~'Lo; - ) 

(I).C~. C:ir. 1986)~ L.011g L-;lt111cl ('!t1re tit ff(1111e) Lttf 1.t. l.~oke .. 551 lJ.S. 158; 17{)-171(2007); illc1rti11 
v'. (ISHRc~~ 499 lJ.S. 144~ 158 (1991)~ iVLRB }'.Bell "'4E.?J'OSjJ{lCf.? Co.) 41·6 lT.S. 26i_~ 295 (19'74)) 
(ir1ter11al citatio11 0111ittecl). 
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IJai-ties acco1111table to sta11clarcls co11tiary to lo11gsta11cli11g agenc)r g1iida11ce~ the C~o11rt fl.nil1er 

'I'l1e 1). (~. <-:irct1it 11as lik:e\;\/ise issued a li11e <Jf clecisi()tls re,1tririr1g .fa~ir vva111i11g '111d 

JJrol1il1iti11g l11ifair s11rprise in a.ge11cy' decisio11-111al(i11g. 231 l'l1e D'.C~. Circ11it has ltJng recogrrized 

~.:[a.] ':fair 11otice' rec.1t1iren1e11t iI1 t11e· civil ad111ir1istrative co11text~~~ retlectli1g that an a.ge11C}' n1ay 

tlc.)t clepri\te a lJartyr of })fOjJerty ru1der tl1e I)11e Pro·cess (~lause i11 tl1e abs.e11ce .of~ st1cl111otice. 232 

"!'"' ... 

f:t)f ex<:tt11ple~ i11 J"rit1if)~ Br(.llillcc1sti11g· !~f'l~'/(J.riclt1 .. lrlt'. v. }~('(:;·;);) tl1e f),C. C~ircuit rejected tl1e 

Co111111iss]{)t1's (tenial o:f a broa.dc.ast licerise based 011.a11e\Jv' i11terpretation of tl1e <:on1r11issi()n~s 

1I1lll(Jrit)'~ c.()ll(T()l 1Jrefere11c,e· rt1les. \\lllile tl1e D.C.'.. Circt1it a.ck110,\rledgecl that the c.:011n11issi\Jil ~s 

r1e\v i11te11Jretatit)tl of its rttles f\) re(}tiire dt?. ~f(1c~to tI1ir101it)~ co11trol 111ay l1a\~e: l)eeI1 Ieaso11able~ it 

also tOlUlti t]1at applica11ts lil(e rf'rit1ity \Vere 11ot apprised ot~ tl1is tle\\' i11ter1)retatiClll v\rttll 

<•ascertai11able ce:rt:ai11ty·1
) i11 ligl1t of' tl1e (_~0111111issio11, s existi11g Jlreeed.e11t.234 

231 i\s lta\re a i1111r1l>er (Jf' c.>tl1er circltit C(lltrf.s. .)t!(1 getl&?r(Jl~l~ l)erek. l\. \V ()C>llt.r1a11, 

R£?.tl1ir1A.~iflf!! i\1ier lJe:,ff.?rer1ce.- .,...::1<.~etic~i.j Reg~ult1tio11s l't11dD11e· Proces:s 1\TcJtice, 82 Cl-EC>. \VASH;· L·. 
RE\t. 1 ·721, 173 6-3 9 (201 ·4) (collectir1g a11fl a11al)IZi11g cases): Doltglas C. Dreier:, T!I.e L-t::r1tfir1g
l~, ilnit c:?o111birlf1fi(J1J 1?11/f-?,S: .. Regz.1lcttif)'tl bJ·) li't{fiJrce111(!llf c1t tlu? (J(:~(:r=· 62 l)ltke [ ... J. 17,4 7, 1769 
(2013) (sa111e); i\.lbeit C. L. ir1:c Refit1it1g Fair 1Votice Dactri11e.' IJ7l1.at 1Vl)tiCi?. is Rt.?tJlliretl l~f Civil 
,Reg11lc1tfc;Jts., 55 13a.)~lcir r.,. Re·~l, 99 l ~ 992~-101 {) (2{lf)3) (sar11e), 

,. ~ ... 
,,__~,:. .... · · · / E'l · · C"' · E ... P " "' .... F' .... d· 1 ~ . ..,.4 I" "8 . ..,. 9 ·n·· c· ·C" - 1 C}9 ~ )· <. · ·. · S" · 11 · ·G·et1era . · .ectrtc . o. v'. :. 4"°1~ ._;--' _-=i.· :i:...., , .J... - .... ( . . .. lf_ _ _ ) . .c111ot111g. ttre tff.~ 

Brot1dct1stirJJ5. C(J. '"'· .Fl-:C~~ 82-4 F.2d 1~. 3 (D.C.Cir.1987)) . 
...-~ ,.,, ,,,, 

-~.)~~ 1·r"i11i~}.: Brot1tfl'(Jsti1'l/s o..f'F'lori(ill, .11tc. v. J7(~_~(~_:'J 211 I~.3d 618 (I).(:. (~ir. 2Ull0). 
134 /{l at 628-32. 'The D.c:. Circt1it ft11tl1er fotn1({ that ':;tl1e C~c1111111issic1111s ir1siste11ce tl1at 

[its n1les req11iri11g de ,felt.:' to r11.i11orit~1 co11trlJl] l)fO\lided f'air 11otice f)artict1larl~/ JJ.ro.ble111atic i11 
'v'ie,'1~ of t}1e (~Ollltrlissio111s fai}11re to eXJJl:aitl satisfa.ctoril"y· }10\V <.ietry-ing r['rir1it}r~s licetlSe c.;:u1 be 
reco11ciled ':\1itJ1 cas·es \:vl1ere it fot111d reg11lato1)r req1liren1e11ts to·o tln·cleaT to j11st.ii:'~l sanctio11i11g 
ot11eJ l}roadc:asters. ~~ ltl. at 631. 
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I11 Scttellite Broatica/ilirz~g Co. 1?_ FCC, tl1e D.C. C'irc11it has also obseT\red tl1at tl1e 

..... _.,. ~' 

class .frJr reaS(1J1al1ly ir1terr)retit1g (:Ollll"lllSSlC)ll fllles~~ lll tl1e ;-ilJSellCC t1f' fair llCitlCe .. ,:_)) 'J]1e 
~ t ......_. 

c:,1111111issior1 l1ad. clis111issed Satellite~s r11ic1\)\\!1rve raclio stati<xt1 ap1)licati()ll l>eca11se it -vvas filt...,cl i11 

\\lasl1i11gton~ D.(_'··; .and i1ot i11 (rett}rsb-t1rg~ I'enns}llva1Iirt,. as re.q11irecl by· tl1e: regltlatio11s tt11der the 

C'o11n11issi<-111's i11ter1Jreta.tio11.2J
6 Bt1t tl1e regt1latio11(lid11ot specif)l tl1e fili11g locatior1~ a11cl c1tl1er 

; "t .... """."~ 

regt1Jatior1s oftered ''l)at11u1Q: n11ti it1c.011si.ste11t'~ directio11. "·:i' 'I"l1e IJ.C:. (~ircttit cc)r1cl11d.e{i. tl1at t11e 
._. ·~-

regl1latio11 \Vas per111issil)le) becat1se Satellite ,iid 11ot l1a'\re fa.ir 11otice of tl1e regl1latio11~s 

re(1uireI11er1t.s. \v11ile '~[t]l1e· age11c;.r~s interpretaliiJil is e1rtitlecl tt) cleferer1ce ... if it 'visl1es ll) i1se 

tl1at i11te11}retatit111 to c11t of1:" a }Jarty~~s rigl1t~ it 11111st giv·e f11ll I1otice oi .. its i11terpretatio11.~'238 

I11 tl1e it1stant case~ N"o11l1star \\lireless:; its cc,11trolli11g ei1tities Ht1d their 11011-co11trollil1g 

r1artici1>Hte: lll tl1e allCtIOll. i\11yr tietlalilll"e j}·l)lll establist1ecl JJrec.ede11t '\VOltld lli.Jt sitilJ)l)' Ct111stit11te 

a fail11re to pro\i'icle ~~acl,rm1ce~ cleaI and a.clet111ate 11otice~~ - it \'v·o11lcl represe11t a11 atlin11ati\re 

dep<:utt11·e tro111 lo11g-sta11(lh1g prececlent regardi11g tl1e ·C'.0111111issi 011 ~ s co11trolling it1terest 

·"1'., ,;: 

.' "l } S "l · . B ii , c-· Fl-.(-.. ~") ..... 4 F .... 1 , 4 " l ~· . f \-. l...,,l 1· _,_., __ ._ . -~"? ,. ~ -_""Iii '. - ' , O" ~ "- ~- r {"";. ~ ,• : : - • ! . : . J: ~· •' ,. .., .. • ( , f =,· :oi '. • ~? _.- ._. • ~ , ..; :-.; -NI . aft/. ttt.. · 1 oat c{l.S tt110 .. o. -,, _ · , .-, c""' .· ..... c at · ~ .s 1:: •. e (l/so .. .1111. t. .. t .._ taf t .. S 1 .. _ .· lt)/.) .er 

c()rj},~, 158 I~.3zi 1350~ 135·1-55 (I).C, Cir. 1998) (''a.111<t111r111cturer CHllfl()t l->e t(Jl1Il(i tt) b·e ()llt <)f' 
c-0111plim1ce \\titl1 a stan,.-1.artt if Nrfr·s~A.. l1as failec{ t{J give f;:1ir r1otice of' \\rl1at is ret1uirefi b:y, tl1e 

i d ·~~) ?I .,. r.'l · "f.-:"</ ., (-~ · }-:-<(--:C -· 1 990 1"""" ·? 1: 1,, - I 1 .... ,_ 9 (IJ c·~ '""" . l 9 9 .., ) G' . sta11t art . · .. ; J$,.:iC.L~ 1'DJ' .i~ ectro1,11c,s ... orp. v, · ~ , _. ~ ' .. . . _~,.-Cl J~ ~ :' 5) _ · . ·. _ . l .. 1r. _ ·' .··_; 7t7tes 
'~ _f?(J)[ C~<J. ·v. ();.'ifll~C~. 79{) I~ .:2d at 156 (l). (~. (;ir. 1986) ( ~'{'I']l1e <i.r1e J>f(}Cess claltse tJrev~e11Js .• , 
t11e .application of a regulation tl1a.t fails to gi\le fair \Vamir1g of' tl1e co11d11ct it proliibits 01 
·~:lo -· - : : - :11··, ~y)· 1 jji.lllll ~s, , . , _. , 
·"'I:.,~ 

.:..:iv s· · 11 · ·· B· .J • · c--o: · Fl''("l 0 . .,. 4 F "') d: . ~ 1.1te llf.~ .. rO(Jl<CGStltlo· 0. ·v. . .... , o .. :./ . .,::.. : at _1. 
~ . 

~ ........ '-V 

)~/Ji·" 2 ..... ~ ... . -f. 
t~. at .. 
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stai1clard, as applied i11 sl1bstm1tially si111ilai- factual circt1n1sta11ces~ res11lti11g i11 tl1e appro·val of 

\"\/irelt.~ss. ··1'11t1s~ N<Yrtl1star \\tireless \\1as j11sti1:1ecl .i11 rely'i11,g llJ}C1r1, atl(l cc)11f(Jf111i11g to~ ·esta.l)l.isl1ecl 

C~o111111issio11 precede11t. ··r11e C.'011unissio11 cannot }J1111isl1 No1tl1star \Vireless~ vlitho11t ±air notice~ 

for a.tlopting agree111e11ts a11ci strl1cttn·es that 11a\te IJasseti n111ster l111cler t1early identical 

I\rw NOR.TfISTi\.R \\tIREI.jESS' BIDDING C:Ol\·lPI.~lED FlJijl.;"\{ "\\11Tf.I TIIE 
( ."()-llf":\.'llS-'Sl.{). N'S· 'Rl'-'I l"S'' .t,. ·N-rJ) 'Iylll'' ~N·1·1·1:-·Rl"S''I~ 1· A 'J;:'S --" . .:_,,' ___ !_,•].. __ ~-- -.... - .... · .. l ·.'. i.-~- .... " . .J ... -) -~i-~~-' }-\.-.!_ I__ __ ·~-~ -----~~- }-"--~-

01 

___ ---· __ :_ ·-- _' _} ~~:' __ ----"'-t:~ ,.~,.~ k_ • 

IJl1rst1ant to ftJll~r disclosed j()lllt bi<idi11g agtl~,e1ne11ls that are Cl.)llte111.r~lated in ai1cl nllo\\re~:l tu1,Jer 

the Co11n11issi()Il} s a11cti<.111 1111es m1cl l1el1) r1e-\\' ei1tra11ts ar1(l otl1ers t() st1ccessf11ll)'' lJicl against 

establisl1ed ind11st11.r pa1iicipants. In sl1ort=' tl1e No1tl1star \~.Tireless joi11t l)idding acti'llit)r \\ras 

proco111petitive ar1cl tull)'~ co111pliecl \vitl1 the {_u1tit111st la\'ilS. 

c: rJ111111iss il)ll' s J)f()C-ess \~va.s clesigr1e:cl to e11ct}t1rage. I11 1 ·99!t :" tl1e C~o111I11issi 011 ''""HS clear t11a.t 

a11ticoll11sion Jlf 0\1isions \\'ere 11eecle.d as p.art of its co1npetiti\le bid.dii1g r11les.~ b11t tl1.at 'i:if 

ru1tict)llt1si(111 r11les .a.re too strict or <c1re Il()t s11fll.cie11tl~r clear, tl1ey cot1lct pre\ler1t tl1e fo1111atior1 of" 

139 ~)ee Qtvest.Ser·vs. ("';orp. ·v. FC1l-:~ 509 F.3d 531, 539-40 (D.C-. C~ir. 2007); see (J/so 
·1 1' l {J 1· •,; l ("l }"'(' .. ) A"'· .j I~ .... d. ·3 .. .,~·1 1'.1:'1 ···1)· ("" (-..;' '10()6'' (' ., f.Jl l' • 11·· k' l . ~ .!"J..t1Ier. _.e. c"~· e .... o. ·v . . ~ .-<.~::~·+,.>+ ',j ~..;:;~? ____ ..... ( __ •..•... .ir.""" )J·\·~-.~Jl1(11c1a. 1.a.c'.~es are 

ra.isetl ''rl1e11 '"ar1 a~ge11c·).r alters clll establishe{l rule defir1i11g pe1111issib]e ct111dt1ct '"~I1icl1 lifts bee11 
generall)'r recog11ized rn1d relied 011 tl1rot1gl1ol1t tl1e ir1d11stI)7 tl1at it regt1lates. '! ~~) (q11otiI1g 1\tLRB v. 
i\ft?/estil' f'f'~ecn~i1·ig c~(J.~ 355 1~ .2d 854~ 860 (2cl C~ir. 1966)). 

6-... 
- 3 -

Exhibit Page No. 140 



JA009339

ef:ficie11cy e1tl1ru1ci11g bidding co11so1tia that IJool c.apit.al .ar1d ex1)e1tise ai1d red11ce e-11t1Jl barriers 

I1i <iesiQ;i1i112 tl1e a11ti-c:<Jll11sica1 rt1les. tl1e (:c)J.r1111issi<>1l l1a.s careft1lt\r \\i\.>;io.l1ecl t11e ..... .___. .· ... '-·. 

CC.)IJll)etiti\te risks at1(t ber1ef'ils c_)f allc)\Vi11g r111cti,_.,11 atJJ)lict=n1ts tt) corJJJerate a11t1 

sl1are reso11rces. 1"'lie (~0111111issio11 has re:cogr1ized tl1at one "\\'3}' of nro1noti11g 
.£~?!!!l?~titi5:?!! ___ j& ___ iQ ___ Q~J1l!it ___ ~!1t!ti£§ ___ J~g----~~!!ll£~!!f;~~---Jl1.£!!: ___ il!?il!Jy ___ J~? ____ l~:!g ___ li~~!~§.~~~---i!;~ 
~1\~~·ti~~~~§ ... i?Y ... ~9.MJ; P. 4.J:b.ig .. .th..~jr_ . .r~~~ Q\~~·~;~~- .. ~~~d .. .tlJ:~t. -~~J~~ll. .. l?JJ~ir~~-~~~fJ ... iµ_ .. 11·~~tiG\~l Ar 
I11£l,_y ___ JJQg_g ___ J~Q ___ J!.QS:~l ____ !!!1!!!1£j1~l---J!!lQ ____ Q!J1gJ~---J~Q~S?.~!!:£~Q§ ____ jJJ _____ Q_[flg_[ ___ J~Q _____ £S?J!1l?.©.t!?~---jJ! 

. 24 3. 
at1ct1011s. 

joir1t biddi11lg a.r1·ar1g·e111e11ts. ~A..s described [s11pra Section III.BJ~ r11l1ltiple desig11ated ei1tities~ 

f-(1llc)\\ri11g tl1e Cor1u11issi(Jf1 '.'s rt1les ar1rl 11rece(iet1ts. regn1rli11g a11cti<111 coUalJf)ratio11~ far t]·c)111 

e11gagi11g in secret ~·colll1sio11~~~ Nortl1star \\Tireless engage'l 111 precise~l)' the t)1)e l1f 01Je11~ 

{Jrocon11Jetiti,?e colla.boratio11 tl1a.t tl1e Co1r1111issit111 itself~ conte1nplates, e11co1trages: an(.1 JJe1111its 

llll(ier its ·C~J1111)etiti\re l)it1dir1g rr1les t(_) i11crease sn1<1ll lJ11si11ess partici1)ati()ll, ii1crease efficienc1~-~ 

r:u1cl .i11crease a·uctitJtl re·\letlues . 

. .:'~. \lT eJ l\'Iisstates the 1\n titrust l ... a,\'s 

It1 this context~ it is cleaT tl1at \ 7Tel 1nisstates tl1e, antitrl1st la\,1:s. VTel clait11s tl1at ~'[t]l1e 

bidcli11g patte111s of' Northstar~.· SNR~ a11(l i\.t11ericm.1 I e\lide11ce a coll11si,?e l)idtiing scl1en1e l'ly 

v\1l1icl1 t11e lla~rties tixeti prices a11ti .allocate:i1111arketst. \\~l1icl1 represents m1tico111petiti\te co11ti11ct 

24'° ·C.~01t111etiti1l(~ _Birffiir1tg,. ~S!el'or1tl Re11ort a11d Q-,~der~ 9· F:c_~c: nl 2386-8'7. 
241 _Pf.:~titi(111 fiJr Ret~(111siffertJ.titJ11 t1t1tl 1lftJlio11 feJr ..')!cl).~ (1f Pt1e,:i11R S1)s/e?11s_. /11c,} 

iL iL. ... ... .::....;; -<....;. ..., 

1\!e1tio1~a11clt1.1J1 011i11ior1 ar1d Ortf.t?r~ 2<5 FC:c Red 403 6~ 4061-62 (2010) (foot11ote 011ritted) 
(er11pJ1asis added) (~'fJl1{5ir1g S)~ste111s J110&(J'~). 
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IJrohibited l1~f tl1e ai1titrust Ia.\\'S.,~242 i\ccordi11g to \?"'Tel~ >c'[.a]s ostensible co111petitors~ tl1e 

relatio11sl1ip a11d of estal)lished ai1titr11st la'\v. 

As a thresl1c~ld matter:< \l"Tel's assertit)tl tl1at Nortl1sta1· \"\Tireless, SNR=" anti 1\J.nerica11 I 

,, .... 

entered into a ;;'cc.)ll11si\re bidclir1g scl1e111e'~ i11 ~~per seJ' ~liolation of tl1e ar1titr11st 1a,vs'~~4 ig11ores t11e 

Ii1ncia1l1e.r1ta1 differe11c:e bet\vee11 illegal '~bicl~riggir1g.>~ a11cl collal}()fatior1s of'tl1e kir1cl J1ere it1 

q11estio11: la\\~f11l joi11t l1iddi11g arrai1ge111ents co111111011l~r foln1d to be: i1roco1111Jetitiv·e.24
':i 

F o:ct.ln1atel"{. tl1e al1th<.)ritati\re a11tit111st treatise (..111 \Vlli eh \.tTel relies246 (loes riot 111a1<.e tliat. sa111e· 
,,,.,~ ,. 

r11istake: it highligl1ts tl1e clitrere11ce bet.\, .. ee11 ~'ll111rer co1111sio11'~ arid joi11t b11j'u1g ·Ct)llaboratiz111s 

entailinri '~eco11011l.ic itl.teg,ratio11 tl1~1t ru1titt11st sl1c~111.d getl.erall'V er1c.011ra!!.e. ~' 247 1\s {]isc11ssecl 
.._.• L• ~ ... ~ "Le 

belo\.\t~ tl1e co1n1:s at1ti tl1e a11titl'ttst age11cies 11a.\le lo11g tJe1111itte(i ar1al()gor1s joi11t: arrru1ge-i11e11ts as 

}Jr\Jco1111>etiti,.~e. 

\tTel is 1)HJ.tic11larl;- 111_istnke11 i11 its re1JeHtecl c:l1aracteriza.tic)11 of t11e N ()rtl1star \\lireless 

collaboratio11 as --~collt1si"le~~'.l for there \\tas fill(l is 11othing coll11si,re (i.f.?.~ secret) abot1t it. E.\:re11 

\lTel itself' cotlcedes~ as it 11111st~ that ~·Nortl1star atl(l S:N'R ... clisclose:el tl1e existe11ce of a 

242 \7'l'e1 Petitio11 at 2·~) (foot11ote 01nitted). 

·:}43 f (l ( f()(Jt11cJte t)tnitteti). 

245 ,.,S'et.? I~~urcl1tg<)tt-R()tl1 :o.eclaratio11 at il 13 (~'"\\ll1e11 a fJart-yr co11cedes tl1at it e·xit:ed ar1 
a11ction beca11se of~ t11e ap1)earai1ce ot~ great co111petitio11 for a lice11se,. tliis is not evidence of llic1 
riggir1g. It is ev~ieJer.1ce <.}f tl1e Z)}JI}(Jsite~ Ct)lllJJetiti<.)11 f{)r a lice11se. ~}). 

146 J(f. at 29 11.69 (citi11g l)_ i\.reed<l ai1d H. Hclver1kai1rp~ i\11titrtist L.a\\~~ ~1~! 20:05-2·0·06 (3cl. 
eci. 2012) (11ereafter .,41ltitr1tst Lcnv)) . 

...-~ I """'I 

'
41 

. , 1' ,. '""01'1 b. 1·-9 4{'· .•.. ..i-l!lf l{J"l!St. ,,t}lV at ! ,.!, . ..:.. . , pp. . j . -· J, 
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Bidcli11g Protocol m1d Joi11t Bid·di11g i\rra11ge1nent \\ritl1 DISH (throug11 its affiliat.es).'t248 i\.s 

after tl1e sfl()J.t~f(J1111 applicati<Jrl t1li11g rlea(llir1e~ ;-tll .ap1)lica11ls f(1r licer1ses i11 cu-ry 
of tl1e sa111e ge·ogra1)l1ic lic.e11se areas m.~~ .... Pr~~l~~P.~.t~Q .... fr.Q~JJ .... ~;Q~~g~r~~ti~lft .. {\f. 
£Qll~~!?~~It~i!it!!!~~~~Yt!ll~~!:~~~lt§£t~J~Q- discl1ssi11g ·vvitl1 eacl1 otl1er~ ()f' <iisclc>si11g to eacl1 
()tl1er i11 a11)'~ t11a1111er tl1e s11l)st.a11ce t)f' tl1eir cr\¥11. rJr e.acl1 {_)t}1e1 .. '"s. t)r anv citl1eI 
co111petir1g a1Jplica11ts' bicls or bidding stTategies~ or disc11ssing· or negotiatir1g 
settler11er1J agree111e1rts, tu1til aJter tlie .dow11 pa)~1r1tu1t cle.adli11e, !!!!l!E§_~---~~1!£t~ 

~1I-?I?.liG.~~J:t~ .... ~r~ .... ~~J~~~~P.~.r~ ..... 9.f .... ~ .... 1?iddiµg _____ ~.9.~J:~~~r.tj\~MJ .... ~1r .... ~~tlJ:~I .... i94J:t .... bid.~l4~g 
£1ITf~J}gQl11QJ1l ___ jg_QDt!fi_g:.d ____ QJ! ____ !l1~ ____ J2!£lf!~J~~§ _____ %tlQf!:!11D.:11 .... !lt111li£.~Iti~ltt ___ p!tt§b~I!!1t ___ J~Q 

'1~9 -1 ... 1· 0 s . ·)·(""" . •' ... )· . ;...~ s .. . , .~. ~ .i. . · .. · _ \a. , ,.;., )( ·v111. 

lJ11der tl1e (~l1111111issio11 ~ s ll11les~ therefore~ c1t1cti()ll c:~p_plicants .t11ay· coo1}erate '\\l'itl1 ai1otl1er 

a1)1Jlicai1t \vitl1 respect to t11e sttl)stan·ce of tl:1eir ovv11~ or ea.cl1 t1tl1er }s~ l1ids or bi<ld.it1g strateg·ies if 

the aJ.1plica11t is a. i11e111ber fJf a. j (1ir1t l)i(it1ing aTra11ge111ent '-Vitl1 fh e ·otli.er a1JIJ1i ca11t a11d it. is 

ilie11tified 011 tl1e a1111lica11t's sl101t-fo1u1 applic<1tio11. 

tl1e parties to· tl1e Northstar \:V'ireless-IJISI-1 Joi11t I~illdi11g i\11·ange111e11t i11 tl1e ''i\gree111e-i1ts. \\>itl1 

3JJ11licatio11:0·~150 a11ti N~rJrt11sta.r \Vire.less e'/e11 .sl1t11111ariz.eti tt1e ter111s ot' tl1e Nortl1sta1 \\Tireless-

DISH ~Toi11t Bidclu1g An·.ange111e11t ii1 a. detaileti exl1ibit to its i\J1c.tio11 97 sl1ort for111 
........ "'-· 

appljcatio11.251 Lil(e\vise; No1ihstar \\Tireless ide11tifiecl tl1e IJarties to tl1e Northstar \Vireless-

SNR.~I)ISlI ]()tflt I3.il1rii11g i\._rra11ge.111e11t i11 tJ1e: ~~i\gree111er1ts \.VitJ1 ()t]1er p·arties aJt(l J(li11t Iii(l(ti11g 

24s \l'Tel I1 etitio11 at 11. 
·~ < t) 
,_~~., zf7 (~.~J~.l~. § l.21(}5(c)(l) (e1111Jl1as.is a(l<le(l). 
150 s~et? N'ort11sta.r \\tireless~ LLC 'f'(~(~ f~clrt11 175~ F'ile Ntu11ber 0:006458325. 1\aree111e11ts: 

-~ '" ·' ...__" 

Nortl1star Bit1di11g Pt\Jtocol <.~ J\JU-it Bi(l{liI1g ~A.1Ta11g. (file(l Se1Jt. 12, 2014-). 
T<:J 
-•"" . !;,..,. • { I., x·1.r1 I.) I ·1' c~ . - .., - ''") "')' 1-.J.ee lt. ~ : -: ..... :: -i Ji . . . at. ...... )-...:...,. ,• 
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,.A.:11-.angen1e11ts~~ :sectio11 of its .l~11ctio11 fJ7 :sl1ort for1n a1l_plicaticn1~252 . and. No11hstar \\lireless also 

st1r1u11a.riz·ed tlle tertllS <Jf tl1e N:t)rfl1sta1' \Vire]ess~SNR~DISI-I J''ir1t Bittclitlg i\11-a:n.get1le11t itl a 

\t'f e 1 .arut1es tl1at tl1e r:1ct tl1at No1il1star \\Tireless J,;'1n~rv l1a\Te disclosed their biddi11g 
"\..'....- ' - ' ' ' __. ' ' ' ""' 

ru1-a11ge111ents il1 their Sl10Tt-F or111 a1Jt)licaticlI1[J~) is iI1~ele\-'a11t.255 Tl1e 01Je1n1ess <Jf'tl1e 

···~ - ·-. 
'~foc11s.es 011 the state c~f co111petition '\V'itr1, i1S co111pared to \v'itl1oi1t~ tl1e rele1tant a.gree111e11t.~~L) ... 

252 ~'iee Nc.)ttlistar \"\rireless, I .. I,(~.~ f(_:<.~ Ft)t111 175 .. F.ilc N111r1lJer 0{}06tt58325 .. i\greeu1e11ts: 
' '. ' .......... 

Letter i\gree111e:11t (filed Sept. 12~ 2t)14) . 
..... ;:' .-. "·. ·~ S - l ·1-, x~·I I"Il·3 ·1-,..1~· -- . o") -. ,. --..... -· _, "1" L .r ' 0 '-0: 0 • 0 .-- . :.> . ~ • • .. ' -: ' - ('-, . ~ >' . .... ~.--e it ...• .... ~ ....... ,_._.;c., ..... ( ... dt ,;,. J - -8. 

'' ' ... 

255 \7'l'e1 l?~~titil)tl a.t' 3(). 
256 ,~-\"lill 'I~e[:Ullltlg Be a PI()ble111?~.~' a.t1dtess b~{ Ga~ry· R. S1Jr~1tli11g" C~l1ief-~ S.a.11 F.ra11c.isc.o 

Field C>flict\ . .c<\ntitrl1st Di,~isio11, lT.S. D~pt of' JtIBtice, Be.fJore ~\B1\ J\Iu1111.11 ~vfeetiI1g (1L\t1g11st 7~ 
199~4) itl 171!-? J)rfJl~ure111eJ1t J .. a1-(JY-!r~ \rol. 30~. n. 3~ at 23-2:i, '"fl1at addresses \l~fl:I./s c1ai111 tl1at 
clisclos11re is "~irr.ele\ta11t.'~ \TTEJ_,. also s11ggests tlle (lisctos11re \!\:as Ul<l(1e{111ate~. see \l'Tel Petitit)tl 
at 3{) (~'tl1ey· clid tl()t clisclc1se tl1eir scl1e1ne to fix 11rices or allocate r11ark:ets,')~ lJ11t tl1e JJarties 
clisclos.e(1 e"\tet)~tl1i11g t11at tl1e Jl1les rel]ltired. f'iilally~ \lrI'E.L's asse1iicn1 tl1at ~"discloslu·es dctilt}t 

inst1laie Jl~rties .fi:or11 a11ti11-t1st \il<)lati~J11s':- is. f.Jf 11c1 c<J11sec111e11ce "\Vl1atst)e1/er i11 tl1is i11sta11ce: si11ce~ 
<:ts cliscttssed belo·vv~ tl1e collab<.)ratic,11 in q11estioi1 \Vas ut1~1ualifiedl~l _p.rocot11_petiti\~·e .anil. tl1us 
CfJ11lrl 11tJt co11stitt1te ar1 a11tih1ist \riolati or.1.. 

._ ~· 7'1'"'1 

~~>' 200() f):eJJfil't111e11t of Jt1stice ai1cl I•'ederal '.l'r~1(le C~on1111issio11 i\11titr11st Cit1ideli11es for 
C~ollitbc~rati()flS .A11-if1tlg (~0111petitt)rs at §.§ 1.2~; 3 .. 3" availal)le at 
hti:tJS :./_/\\:-s.?;,rvv _ ftc. g.~J\t /sites./rlef:111lt /files/doc lllt1er1ts/tJt1l-> l ic ____ e\rei1ts(ioit1t ~ \re11t11re~l1er£ri11gs~a11titrr1st ~ 
01)1, ii .r:~:] ;1. > '~·~ ·.-f''f'i.·1· W-:.~·t':t(:i·r,~t; ;'~ =-·1· ·- ~:H·l) ') ~-1' fl: ,_t>;'H·~"!i i-li:.-;;t1' ~~:tY>~~/~:1,.,,d-.f)in:> ~-id.'.;:;<·~ 1··11 ·~~ ~-') f'(if~ .......... ~· ,,,;~,').,,-o~ . .i:. -=-'\,..·~~ ~i...~'i . .'i'.~ • -~~-),.·'/i":.11;.. ~--.;_,,.ii;. -..M ~-'-·~ .......,, ~·--..-..~.-t.'ii.i. ~ii',,.,·~, ·~w,it -..--. . .lS.·"fio.· ,.,. ~...,,,....~-.'W.} '"'-.•.~ ~"--.' NV .... ,,~ .II. ...... · ' .1..,.· ---· .... J.;.· ·-·' 

,_ 
6 { 
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Here~. cooperation '~las ke)' to £1cilita.ti11g Nortlistar \\liTeless ~ al1ility to particip.ate 

...-\ \\tS~3 atictit111 t1r1 its {)\V11.2:=is Its c)11e11]}"-.fl.iscl,)serl tra11sact.it111s \\titl1 l)ISII a11tl CtJ()tllir.1ctt.it)ll 

\:Vitl1 I)ISll arid SNlt \Vere ·ce11tral f(J its alJility· t<) pa.rticilJflte i11 tl1e ca1)ital-ir1te11si\re 11atic1r1vticle 

a11ction o:f sp·ect1"tn11 rights. I11deed~ N~ortl1star \Vireless 11as cletailed a11~a11ge111e11ts to offer 

''rireless ser\'ices t1siJ1g DISH t1-a.t1e111arks and to t1se DISH n1ru1age1nent ser\ri.ces. i\s a resr1lt~ t11e ..___, '""- . 

collaboratio11c1id11ot rt!p/rtce co111petition tl1at \'-lOlrld otl1er\.\ri.s.e 11a\~e e'\lOl,.:i-e:d- \lir'~l1icl1 is a 

ce11tral factor i1t e\terv· st1ccessful ru1titrt1st cl1alle11g_e to ·~~tn1\~·ers ~· cartels~~ l1r ()tf1er ki11ds of .. 
~ ~· ~ 

co11certed actio11 a111011g 11111lt:iple l)ll)?Crs o\rer t11e C()ltrse ()f~ tl1e J)ast se\1eral ,1ecades·:~
1

'59 ······ lJltt 

insteacl i11 a.ct-u.all)'~ er1l1c111c'etl cor11I_JetititJ11. 1\I1c.i~ tellingl)r~, tl1is is tl1e ce11tral tiisti11guisl1i11g fl-1ctor 

. 1 f l ~ ... T I . 1 ·-- . . I ... 1 · 11 li ... ·i:. 11 . ~~ l 'ddi' ·:i6o 111 eac i t)tle o tie cases •/, ·e, . 1tse, l cites as e:xa111p es ot t 1e i: ega t)' ot {. c.o t1s1\.re· · )l . · · ng .. ~ 

I11 tact, t;u- frotu restricti11g c.0111petitio11, their collabot'<:ttio11 ir1 t11is i11star1c.e \'v~as 

c.ollatJoratio11 l1elp·ecl t'Z) create lll()fe rolr11st arid eflective l)idcters tl1ru1 N(Jt1.l1star \'\lire1e:ss~ SNR., 

ai1cl i\111erica11 I ctJl11tl 11ave· eact1 .111ars.ha1e(l t)Il its O\v.n, e.nalJli11g N·lJitl1star \Vireless tt1 acr111ire 

258 /:Jee Todd Declaratio11 at,- 12. 
259 1.Se(~,. €-!.g., 1lft111cle""~ville LsltnJtl F(Jl7Jts, ltt('. i·· . .,4-rn, <"';r;.·str1l S1.1J5ar Co.~ 33Lt U.S. 219~ 235 

(19;i8); Ll11ited ,;_)ttJtt:.~s' v. Soco1~}1-'llttc1J1.1111 ()if c.~<J.~ 31<) 'LT.S. 150~ 218 (19{10); Kt1evelbaar(.l 
D{1iries -i~. Kraft Footis .. I11c., 232 F .3ti 9·79 '.) 986 (9tl1 (~ir. 2.000); HarA-i11s ~4.n11.1se11Jef1t E1,1ters. r~ 

Ge1-i_ c:t11ernc1 (~?0171.~ 850 I~.zd,~l77, ~l87 (9tl1Cir .. 1988)~ cert. <-ie11ielf., ~·l88 lJ.S. 1()19 (1'989)); 
[ 

•• - 1'. S' C" · I .. l ·7 ~ 6 F~ ..... d.. .c 0... -0 6 ~· 7tl C"l .. 1 . 8' .:: ... C' k. 7- . I i ·1 ·t? 'I ' ·r ~re~' . ' ... ,'P .r·o s·e1 .... , 11·' .J . . 'F ., 'l "i. . - l ·1 . I' : 9 ' '1)' 'r~ ~· lf'lO ,~ ,,~.n<- l'~c 1 ~ ·l l tli l~ . . ,3 \·. c: .. l . ·. ·~... (.,~. - ..... -· ..:.., .~· \ .·l, ~ ~ .. ~ .·:i:..tC .... 0 _.,,_c 11::.J., ,J • ~·-

()/S0'1?. .Ft1.r1.rt"'· .. /11c. ~.541 F .2d 2·t2~ 2~:1-6 (I Ot11 C:ir. 1976); l·lfJt ;·l _lt1t.7<:~aro;Ji 1\·(frs_ .. 4,:is· ·'l'l l'. F:TC~ 3tl5 

I, "d r1..,1. i·ir.:: ')~ ~.7·-1 c···· l{) -·;-.·) . ' ·1' "J 1· l_, . ..,. · 2,...,,.. ·r-- 3· i 191 ,..,~1· -,.,d --..· 
_, ._: '-t...; ~ li:..:.v- ... ! ( t l .~Ir. - 6).:. sr?e GtSO OfJ{ "V . . ~XXOl'l [.01p. ~ l' .t' .~ (I . . .'.< .... o (.... (,lf. 
;• ', • ' j /"N: 11 aJ· : ,• ·:111··'C"·i·1·10· ~?f"'1.~· J•-:Z(~· '1~'f. [Q" "} e ,~ 1 .. ta t...-·"1.Q'"" ' L>'f·..,,~r.s· · - .,;.·;rl..-.i· .. "1 . ...... - ~ "t _<f , l '""001) 4 "'/ (""'( i\T . 5 L H. } T. I S' rffi 5~ L 13 c F .,.d 7·40 .... 4.- (1 ltl 

.... ~ ~ .i ·-· {.:IJ t. 1 l, ,.) . ~~ ~. t.. y. ~ l· • • ~. b .. c .. ~ ·. v •. I l"b C:· l "' .• > I l-\ ..• ~ -· . ·-' , ·~ ,I / . '. 

c:ir. l 998); t.l11itt:?(/ .5tatt?.:S -v . .:'S{!.l/flle lr1ri11s. ~'··k1cl1. CCJl]). ~ 696 I~. :Sll})_}). 986~ 989· (D"N.J. 1988). 
"°l' ... (~· , .. ,-, .... s· ,~---r... I Jl · - · ·~9 ...,cl '7"' -~ ·et:? , · :e: etrti.011 at .4. 1u1. / . ~ .1 .:... 

·~.IC '1 
, v ,, o o o n · ·. f' J · . · ::I F 1 · · · 1 r· · ·1 c~ · - " · · -c~ · d ··I· · · t ... . ~- · ~ ~ ~: . e_part111ent o ~.11st1c.e a11t · ec era . ·: ·race ._ .. 01111111ss1011 iu1t1trt1st __ 1l11 e n1es or 

Co1lal1orr:1tio11s J\r11011g c:o1111)etitors, s11prc1.., ~tt § 3 .3. 
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the sp·ectr11111 11ecessary· to: cl1alleng.e tl1ose s.an1e- do111i11a11t pla~rers i11 tl1e do·\v11strea111 i11ru.-l(et for 

\Vireless C.()t111r11u1icatio11 se1'\rices. 

If a11y st1cl1 bt1yers., collal)c~ratio11 is a11tiC{>1111,etiti\.:e arid tl111s a JJOssible ar1t.il111st 

....... r~1 

fall [Jf;";/ov,,.. \Vhat that i1rice \Vo1ilcl otl1er\\rise ha\1e been.L:n~. Here:: t11e disclosed No1tl1star \\.tireless 

C·ollalloratio11 \~'itl1 DISH a11d SNR t111c1t1estio11abl;r i11te11sified co·n11Jetiric1n tl1ror1gl1ot1t tl1e a11ction 

l)fl)Cess at1d thereb}' ca11serl l1lti111ate s1Jectrt1111 piice.s to be l1igher t11a11 tl1ey~ \Vou.ld otl1er,.:\rise: l1a\re 

bee11~ tl1erel))i' it1creasir1g -·-·-·-·-·-· tll)t s·u1l11ressing: ·-·-·-·-·-·-· artctior1 re\~e11ltes, I~~-'1~e11 C'f'fl!l{ai11l10\V co11cedes 

tl1at th·e Nortl1star \\.Tireless~ 1)1SfI~. a11d S-Nil collab(Jratio11 ''~(U~O\lC lIJ) Jlrices .... ~"263 ·~rl1e net 

effect \~vas tl1t1s proco111peti.ti\Ie ratl1er tl1a11 r--lJ1t.ic<J1111)etitiv·e. Ir1clee(l~ VTel J s real grie\ra11ce· is that 

tl1e coilal)t)ratio11 i11creased co111petiti~)ll a11d~. thereb)'~· c<111sed \ 7T'el to lt)Se '"'l)locks 011 \~rhicl1 \TTel 

B~ :Remaining \r~1·e1. attd c·1,1~I/Rainbo·l\r C:lain1s are Really Dit·ected at ttie 
(~01nmission 's. (~01nnetiti\'e. Biclding Rules 

·r'l1ol1gl1 artic.ulated i11 tl1e fo1111 of ar1 allegecl violatio11 of tl1e autitrt1st la'\'VS, t11e re111aini11g 

\ll"'e1 and (~~'I''f'J/]1ai11lJ(.1\\t clai111s i11 tl1is co11text are reallv· dire·ctecl al t11e C.~ t1tllJJ1iss.i{)tl~ s ., 

262 Set:? IIA Areeda. & Hover1Kan1p, iu1titn1st La\\7 (3cl Ed. 2007); , 35t)ll- (""\\1'.1e11 blI)lers 
a.gree illeg.ally t(J i1ay' stlI'I'liers less tll<111 tl1e I'ric.es tl1<1t \\l\Jttld (Jtl1e1."\vise JJre\11til~ s111)t)liers are 
c1lr\ll()ltsly ir1j11re·d i11 fact. T11e s11ppliers' lt)SS also ctlnstitutes a11titrt1st i11jtll)'~ for it reflects the 
ratil)llale for ct111cle1111li11g bll)"i11g C-artels -11ru11ely· s111)1Jressio11 lJf co111petitio11 a111011g 

l)t1yers ...... '~}. 
263 C:TTI/RaiI1bo\\~ P·etitio11 at 5-6. 
26'~ \7'1'e1 l?etitil1tl aJ 3(). 

265 .Br1111slvick (}orJJ. v .. Plte;blo Bolt,.l-O-~\fc1( lt1t..~ .. ~ 429 LT.S. 4·7·7 ~ ,4gg (1977) (st[1ti11g 
a11titn1st la\\FS are· enacted for ~'tl1e JJrotection of co111petition 11ot ·co111J..1etitors~}) (it1te111al citatio11s 
on1ittecl). 
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c·ompetitiv·e biddi11g ii.Iles. i\s a JJt1rported exa111ple of 'i;ai1tico111petiti~.:e c·ond11ct/' \TTel ai·gr1es 

that: 

in tl1e: I\ 1 ar1rl 131 l)]<)cks <)11 ·\vl1ic.l1 \l'l'el acti\.~elv bi<l. tJ1e Ct)lll1si'\1e 1Ji<l(li11g: rrf tl1e 
.... .r I!.,_-· 

DISH E11tities Sltppressed JJrice co1r11Jetitic')n b}l creatli1g tl1e false it111Jressior1 tl1at 
1.r1t1.lti1Jle 1Jtl1er 1)aJ.1ies \\tere i:11terested i11 tl1ese lice11ses ar1<l l))t ge:r1era.1ljt a-v·r)itii11g 
t)icldi11g agair1st ()Jle f1r1c)tl1er. Tlie resttlt ,~~as tt) der1rive feclera.l tax1)ay'ers of tl1e 
fiill an1011nt of fi1nds tl1at \~,ro11ld l1a\le bee11 recei\'e.d ltncler a co111petiti\'e auctiot1 
riot tai11ted b;~ tl1e collltsi\re bid(li11g acti\-1ities of t11e :OISlI f~11tities.266 

I~or its part~ c:,1·~rI/Rai11lJo\V clai111 tl1at '"-Nortl1star~ SN~R~ arid [1\111erica11 I] }Jlaced do11l)le arid 

triple bids on si11gle licenses~ \Vl1ich ruiificiall)' inf1ate·d cle111m1cl, drov·e l1_p pric·es~. cleterred tl1e 

1Jartici1Jatio11 of c~tl1er l)iclders:~ ge11erall}~ <.iistorteti tl1e o\rerall a11ctio11~ at1<-i likely' l1acl a 11egati\'e 

affect [sit~] cn1 at1ctic)11 re\re1111e. ,.,
267 'I~l1is clail11~ tllt)ugl1~ l1i11ges 11ot 011 tl1e ct111clt1ct of No1tl1star 

\/'"fel ac.k110'i.\tll~dges tl1a.t' ce11t'r~l {'{) tl1is cla:i111 is tl1e fa_ct tl1at tl1e c:o111n1issil)ll 3]JJJlieti 

, , l . ddi '"' . A • 9"" ~ frR } . l ] C .. . . l 1 I .-J • l " ·~a11clll)"-rll(.)llS }l · . · i1g · u1 ... ~11ct1t111 . ·/ ~ ~ '" IJt1rst1a11t to \'l 11c :1 t 1e _()llltn1ss1or1 \\1t 1.t101tLS~ l.111t1 . after 

t11e close of bidding~ p1iblic release of(l) bidders' lice11se selectio11s 011 their sl1ort-forn1 

applications, (2) tl1e m11otu1ts of bidders' uptror1t pay1nents ru1(t biddi11g eligibilit~v, a11d (3) 

266 VTel Petitior1 at 3l1'. ~See (Jbi(J iri. at 5 (~~vTel \.VlJt1ld l1a_\1e l1icl l1igl1er a1110111rts t(Jr tl1ese 
lice11ses l1l1t for tl1e patte111 01- coc~rdi11ate(l a11ctio11 t)iddu1g. a11d illt1sol)' de111a11d orcl1e:stTated byr 
t11e DISH Entities.':-)_ 

'~67 C:'I'·"I'I/Ilai11bo'\\~ l'etitio11 at 5. I~.ike \?'I'el earlier~ c~·I"I'I/llai11lJo\\~ co111plaj11 that ·~'I)ISII 
activel)' })cu·tici1Jated_ i11 tl1e earlier ro1111tis t1f' tl1e a11cticH1~. b11t tl1e11 st1titie1tl~r exited 171,rl1e11 Nortl1star 
ancl SN'R vvere. \Vell 1J\Jsi1io11ed to· o-v~ertake DISH~ s positit)ll a11ci a.I_J{Jly· tl1eit' l)ic-Icling cTe(lit 
(iiscotuits to \\rlJl tlie lice11s·e for il signi11ca1itl)1 stnaller price (ilt tl1e exper1se c1f' 1\n1erica11 
taxpa)rers to boot).}, Id. at 5-6. CTTI/Rainl)O\V also arg11e t11at ·~~Nortl1star at1ti SNR c-1cce1lte(l the 
I;j'c:~<~:~s ra11do111 assig11111e11t ()f 01ie l1f tl1e111 as tl1e t·vin11er f()f lice11s·es i1i \Vl1icl1 tl1ey'" ,,\re:re tied HS 
the prov'isionally \vi1111i11g bid-der,;' all of \vl1icl1 ~'reve.al a11tieo111petiti\1e l1ru111s du;e tc~ tlie 1Jiddi11g 
acti\Iit~l of N ()Iil1star ~ SNR~ a11ti. D ISI-1. ~~ lli at 6. - , . 

26s ~'iee \t·rel 1~etitio11.at 12. 
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related actions. 269 .c.\ pra.c.tical restilt of t11ese 1i_1les is tli.at~ accordi11g to \l'Tel, ':vhe11 111ore tl1a11 011e 

CC)lllJ>lai11t abottt 1}rolJle1l1s <)f <le111a11d a11<i J)rice clisco\re1)'. i\11cl~ i1111J<Jrta11tl;~~ tl1e C.'c);111111issioi1 

has addressed ·vi1i11all~l ide11tical clai111s al1ot1t proble111s of lice11se \.'al11a.tio11 a11d price disco11e111 

iii a11 a1101l)lI11011s lJicldiI1g ei1viro11111e11t se"\'eral tit11es~ a11d it l1as re-s-ol\.rett ea.cl1 ti111e tl1at percei,red 

l)e11efits c1t~ a11t111j~111ous biddi11g rJ11t\\1eigl1 the b11rcle11s 111ore lir1titecl i11for111atic}t1111igl1t it11pose 011 

tli()Se seeki11u to .r11ake assess111e11ts o:f' ·va.lt1e. 
"-.-· 

111 20()7 ~ tl1e c:o111111issio11 re:sol\re<.i tl1at adopti11g a11on)"~111011s lJ.iddi11g proced1u·es wo11ld 

serve tl1e })t1l1lic interest a11d }Jf()!Il(..)te Ct)t1111etiti(Jll i11 tl1e a11ctior1 for 70() f\ .. ffiz ba11d lice11ses~ a11{i 

it de1egate:d to tl1e \'\.Tireless Telect)llltI1t111ic.atio11s B11Jea11 at1tl1orit)r to ii111)le111e11t tl1e })ft)ced1lres 

for j\11ctio11 73.271 111 its co1n111e11ts filecl as t11e (~c,n1111is.sio11 cc~11siclerecl t11e t11erits of ai1011\~111c~t1s ... 

bic1(1irig~ J\letrol)t~S argu.ed tl1at ~'tl1e 1nost i111porta11t 111arket i11f()1111atio11 is kt1ovvi11g \\1110 tl1e 

.-'t _..,-~ .... 

c.01npetitors are., at1d ll()\v· t111J.cl1 spectr11111 tl1e;' l1a.,ve. ~,_.: . ..-.~'. J\CCl)tdir1g t<) J.v:letI\JPC>S: 

a i11ark_et in "vl1icJ1 tl1ese. kJ10\\fl1 c.01111letitors are i;,.ry'i11g _fl1r i11r>re spectrtn11 111 tl1e 
attct}{)tl ca11 e:asil\' lJe "'alt.te{i l)\' ~·i:etr<)})(:~s. J\ .. fetr{).})(~S t11igl1t {Jecide, tc) co11ti11l.1e 

.... - ""' -';.,-· 

bidcli11,g at a higher per pop price i11 tl1is I11arket~ as co1npared to I110\~i11g to a 
1t)\\rer C(lSt 111arket C()Iltain.ir1g 1.1e\\~ e:r1tra11ts \'.1itl1 tJ11sit1ess t)lal1S less 
disti11g1tisl1able fiotll tl1at of' ~:fetroPC~:S. Tl1is is a pro-co111petiti'\1e i1se of tl1e 
l)idder i11f{)r.r11atit)Il tl1at is 0111~/ available ti1rC.l11gl1 ()11e11 biflcli11g. 273 

169 .':;ee .,,tz1c!iot1 ~97 Procedz.tre.s Plv~'> 29: p·(~(~ Ilc.d 8386~ 8428-29:. 
270 \t'I'el Petit.i<)ll at 12. 

•")oT"'< 

~~.:. (~01111r1e11ts cif.?v'fetrol)C~S ('011u11lu1ic,atio11s. I11c.~ \X/'l' Docket-Nos. 06--150, (,lt 46 (filed. 
~ . -• -~ 

!\'fay· 2.3 .~ 200"7) (~"j\.ft:.t1YJPC~S1 700 1\,il{:, C(itnn1e11ts~~) . 
...-;7:~. . . . ......._ 
··· · -· ltl. at ~'l6-4 · l . 
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111 response~; tl1e C~0Illl11issio11 resolve cl tl1.at ''[a ]ltl1011gl1 so111e potential bidders n1ay fll.1d 

~ _ ~ r ~ ~ ... ·;74 b1dcler ident1t1es .... ·~-- · · 

Sil1ce tl1e11~ tl1e \\Tireless Bln·ea11 11as heard ''irh1all)' icle11tical clain1.s abo1xt lacl( of"' 

inft)t111atil)ll f()r the val11atil)ll of~ licenses i11 tl1e aclo1Jtic111 c_)f ano11~r111ol1s r1ic_1(1i11g prt1cedtn·es. 27s 

i\11<l~ eacl1 ti1ne~ tl1e: \\liretess :B11reat1 fotu1d t11a1 tl1e c.011111etitive l)er1e1Its of' li1r1iteci i.r1ib11l1c1tit)ll 

disclos11re Ol1tvv-eigl1ed .atl)~ }J:ote11tial benefits c,f ft1l1 i11fc)r111ation a:'va.ilal1ilit)~.·:~ 76 I11 tl1e case· of 

tl1at argtte: tl1at li.t11ite:d inf(.)r111atio11 rliscl()S-ltre procedt1res are tn111ecessaf)' or l1a11nfitl to s111aller 

bidders" ru1cl co11cl11de tl1at t11e cClt11petiti\.~e be11efits assc)cia~tecl \'.\rttl1 li111itit1g i1lfor111ati(Jtl 

'~ 74 ?00 i\,ff{ ... Report t111t:l ()rcler, 22 l~<:c~: Ilcd at 1539li. 
275 ,S'el~, l!. g., C~ ()t111_r1er1ts <)f~ l\.·fetrt)P(-:S C-<J1111n1111icatit)llS~. I11c .. , ~.::\. lJ Dc)cket N {). 08 .... ~16~ .at 8 

(filed i\pr. 18; 2008) (argl1i11g t11at bidder ide11tit3r info1111atio11 l1elps l)idders -~rorn1 i11ore r:lcc11rate 
cu1cl Ct)t1filie11t assessu1e11ts ()f lice11se \:'alttes'~)~ <:0111r11e11ts z)f~ RJ)[, !vt<:u1age1uent'.\ I .. I .. <:~ i\lT 
D{_)Cket No. 13-178, at 17 (filet-l .,~t1g. 5) 2013); Co1111nents t)f'lJ11itecl States Cellltlar~ ALT Doc.ket 
N·o. 13-178~ at 18 (tiled i\ltg. 5., 2013)~ Ite1)ly· (~0111111e11ts of lJ11ited States t::.ellt11ar:i 1\lJ f)oc.ket 
N{L 13-178, r1t 28 (ii.led ~At1g. 16; 2013); c:o111r11e11ts t)f' lJr1ite(l States (~ell11iar" i-\lJ Do.cket No. 
14-78:.~ at 10 (f1led J1u1e 9, 2014)~ Con1n1e11ts ot--c_:o111petiti•le ·Carriers J\ssociatio11~ i\U Docket 
N{). l ,4_ 78~ at 7-8 (f'iled Jtine 9~ .201-1). 

276 ~'See ~41.tc tiot1 {~l~~-4 Tf·~S"-1 at1r:l Broc1(Jbatzf..i p.c;s L. ice11st.~s Re:s.'l'~ J1edl1lec(fiJr ..,4 l1gt1s t 1 -~;• 
2·0fJls; 1\/otice CJJ"tll f/ilil"IF£ l~<--:qt.1ire11iert.ts, .lJ.,flr1i11l1-u11 (?11(::11i11,g Biel';, l1jJ,_frtJJtl .f>l~l7t1er1ts .. ff.Jt<l ()t/1er 
Pr(Jcerl11rt?sj!Jr .. 411l·fi()11 78~ Public JVtJtil'e~ 23· Fc=~c:· Rcti 7"t9(i~ 7536· (2008) (a1sc) stating tl1e 
o\rerall co1111Jetiti-\re l)et1efits of red.l1ce:d 0111Jorh1nities for bid sigi1alit1g:: retaliatory' l1i(ldn1g, or 
otl1eJ auti-cor111Jetit.i\.re str~ttegic l1itidi11,g f~tr out\veigl1 tl1e disallv»ar1t<:1g.es of~ lu11ite:(l i11fc)r111aii(1r1 
clisclos11re proce.dure:s ); .,4 lil'fioti (if H Block L.ice11:ses lr1 Tl1e 191 ~5-J _9 2·0 1lflr::: ~411c! J _9_9~>- ?OOO 1l1/r:, 
Bc11l(ls ;..,).cJ1etl.l1led .J?l1·r Jar1i1al'~_l' ]/f., 201-4 i\lotice ~4?1d .F.ili11g· Reqltire111e111'J, l?eser\1e }Jrif'e_, 

J\ii.1J.i111111t1 Ope11it1g .Bi<ls l_lp_:fro11t Pt~}~n:le11ts .. ~411tl Otl1~?r i 1r(1(:etl1tres }-.or ... 411ctiot1 96,- Pt1bli<: 
J.~-Otice, 28 Ft""':C Reel 1301·9~ 13·055 (\1./TB 2013)_~ ~~1t1.ctio11.9:7 Prot~edures P~l\r~ 29 f(_'.(

1 Red at 
8tl29. 
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disclos11re s11ppo1i ado1)tio11 of s11ch proced11res m1d 011tv-reigl1 the potential l)e11efits of full 

ClJllabora.ted i11 i\11ctio11 9 7 _ 2 78 Yet, \l erizon itself l1as 1011g st1ppo1ied the l~ 011u11ission ~ s 

ru1orl)lll1011s l)iddi11g f-lrocedure-s. 111 co1111ection \¥itl1 the torI1111laticn1 of'l)itlcli11g 11J1es fclr ... t\11ctio11 

97~ fc1r exa111ple:, \lerizor1 poi11ted tc.) the rejectio11 of s11ch '"v~al11atior1n clain1s l)y tl1e (~0111n1issio11 

\Vhile lJS C:ell11laJ a11d C.~·c:i\ clai1l1 ope11 biddi11g is t1ecessa1y t() e11sl1re lJidders 
kill)\:\' 110\Jv' n1i1cl1 to ' 1al11e a lice11se~. tl1e)' pro\1ide 11c} f~1ch1al support ft)f tlus 
clai111~ <u1cl i11 a11y e~vTe11t tl1e (.'.or11111is:sior1 a11d B11rea11 l1a\re rejectet1 it. 111 

a(Jopt.i1ig aJlO.U)~"ll10lJS l1i(ldutg. for tlle 700 !v1f1.z. a11cti\)ll~ tl1e C()llllXlissi()JJ f6lltld. 
t11at a11~{ l1sef1.tl11ess of disclosi11g s1Jec.ific l)id arnt1tu1ts -~11kel1r is s11l)sta11tiall)' 
()ltt\\reigl1ed l1)t tl1e e11I1anced Ct)111i)etitiv·e11ess a11d eco110111ic. efi'ic.ie11c)r of tl1e, 
at1ctio11 tl1at \\.rtll rest1lt ti'onl \vitltl1oldir1g p11blic release of~ certain i11fo1111atio11 
a[1(J1rt l>itis and lliclcter ide11tities. ~'279 

l\11rl.~ i11 its 0'\:\>1.l co111111e11ts ir1 2007; \l erizo11 e:J1dorseti ar1011y«1no11s biddi11g rt.Iles~ arg11i11g~ a1no11g 

otl1er tl1i11gs~ that '·'[i]I1111Josi11g li111itatio11s 011 tl1e rele:ase of bidd.er i1rtorrr1atio11 prior to ru1d 

~ ..... ,..., '-V 

.~~! 
1 

.. 41.1t~tf.011 9·7 PrlJl~e<lures P1'l~ 29 FCC~ R·ct1 at 8,t29 (ft)ot11t)te or1litte.d). Tt) tl1e exte11t 
\ 7t:el atl(i (:'I'~['I/llai11l>(J\\r take issue \Vitl1 tl1e (_~t~r11111issio11;·s rt1les rec11liri11g a11()ll)t111011s biddi11g~ 
t11eir co11cer11s are I11ore a1)prt1priate: to raise li1 the col1rs.e of the c:o111111ission ~ s 011goi11g 
l1.tle111aki11g Oil C<)llll)etitiv·e l1iddi11g n1les ·-·-·-·-·-·-· riot i111Jetitio11s to detl)l Nortl1stai- v\"ireless' lice11se 
applicatio11s. Sit11ilarl~l, tt··r·~rP;s argtU11e11t tl1at tlte (~0111111ission sl1ould <le11)1 ·Nortl1star 
\Vire less~ s HJlI)licatior1s ~'to restore tl1e i11tegrity~'.' tJt~ tl1e ttesigt1ated e11tit)t l)l't)graill~ set? I~ITTP 
Petiti()ll at 1 ~ is plau1l)'~ (tire et eel at tl1e 011tccJu1e of' tl1e c.01111Jet:itio11 l}iddi11g i11le 1>rocee(li11g~ a11d is 
irielevant in tl1e co11text of tliis proceeding. 

278 ~S'ee \t~f el :l'etiti{)tl at 15 t1.3 7~ 2{111.6f}~ :25 i1.61: c.~··r·~rI/I~.rti11l)t)\'{ I)etit'i()ll nt 2 11.4~ 3 
.• ... ·' 

'~68'·1-:; 11. _, ~ ~ ', .11 -· . _, . 

279 Re1Jl}" C~o1m11e11ts of'\te1·izo11 \'S.lireless, 1\lT D·ocket No .. 14-7.8, at 4 (filed J1n1e 23'.' 
201~4) (fi)\)t11<.1tes 0111itt:ecl). 
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d11ri11g tl1e course of"' ar1 a11ction e11st1res t11at biclclers "'~ill be appro·priateljr focl1sed 011 the lice11ses 

as a rt~st1lt () f tl1t~ acti\rities C).f_. tl1e <Ytl1er lJ.ititlt...,rs. 281 Ir1 liglxt c,f tl1e a1}tJlicat:i<)11 o1~ tl1e (~01x1111issic>11' s 

a11onymot1s bidding n1les i11 i\11ctio11 97~ 011e ca11 presr1111e ------· a.s \ 7erizo11\vo11ld11a\re it------ that 

-~appropriate'' toc11s 011 tl1e license arid its \ral11e. Itl(Jeecl~, 11ad~ ru1y· .of these bitiders '\talt1ed t]1e 

Sltl)ject lice11se 111ore t11a11 tl1e p.art)r vvitl1 tl1e tl1et1~pre\1aili11g pr<)'Visi()!lall)' lvi11r1ir1g. bid~ l1otl1i11g 

\\1011ld l1a,re pre\1et1ted that bi(id·er fi~o111 co11t:i1111ir1g to co1111)ete tor tl1c licer1se i11 tl1e a11ctio.11 

prt)cess. i\11ctior1 data re\·real that~ at tl1e ti111e \tT·et st<.1ppe(1 llicldir1g f(Jf tl1e i-"\ 1 license li1 

BE~A.0(J4 (i\ \'1../-BEi\l)(J4-i\1}~ it co111c.1 ha\.re <Jt1alifiefl to be a pio·visio11alljr ,i\r~i1uii11g l)iclder ft)I tl1e 

lice11se i11 tlle r1ext rolt11d by bid.di11g ru1 a.d.ditic)ttal $18,000(~lta11et cost of'S15~300 to \r1"el "'ritl1 

its 15 11erce11t bici(ii11g credit). It cll(JSe tl<Jt tc.). 282 

lRO C:cn11111ents of VerizfJil \'\lire less~ \\'T Dl)Cket No. 06-150, at 36 (filet1 h·la~:y 23~ 20·07). 
281 Ls~eet e.g.-:< \f"I'e1 i:~etitiOil at 14 c~~Jl1clgi11g tl1at tl1e signit1ca11t i11terest i11 tl1e S}Jectn11n 

fit1r11 tl1ree dit1:C.re11t biclclers \~.;011ld (iriv·e up tl1e JJiice tc.) le:·vels it cot1ld 11ot afforl1, ·v'I'el tiro1)r.leli 
ot1t of tl1e biddi11g'.l})~ ·CT'TI. ... Rainl)O\\.C Petitio11 at 4 (''No1il1star and S:N~ IJla.ced fo11r coordi11ated 
(lo··ul)le \)ids l1ll (~l\,·fi\l 79 i11 tl1e earl}~ t\1m1ds of.tl1e at1ctiot1~ \'.\i"l1icl1 <:lltificia11)' i11f1ated lie1r1~u1cl 
[ a11cl] artificially· m·o·v.e ll}) lJrices '" .. . . i\.s a re.sltlt, Rai11llOV\·~· \\1'(lS deteI.Ted fro111 COltti1111ir1g tt) 
co111pete~ a11cl exitecl tl1e a1ictio11 \1v'itl1 res11ect t() (~tvt1\ 17·~), ~'). 'Il1ol1gl1 C'I'"I'I/Ilai11llo\v clai111 tl1at 
l)idtii11g acti,rity~ '"artif1cia1l~l dro\re tip prices~.~~ a11d. tl1cn1gl1 ·v 0rel clai111s t11e den1a11d it facecl ~·v\1as 
artificial_·~~ \.TTel Petitio11 at I 4, i1ot C)Jlce flt) tl1e'r s11ugest tl1at atl\' st1cl1 l)i(i ,;i.,ras ir1si11cere t)r '\?•/ottlti 

·' 0 .,;J k...•N,,.,• ..,, 

11ot be 11011\)rec.i b)1 tl1e ttlti1t1ate \vi1u1i11g biclder. <~~1f ~rod'l De:clarati()ll at~! 17. It ist- tl111s~ .t1ot 
clear \Vhat the~{ llleail b)~ rlescril'.llilg })rice lilCrease:s as ~~artificial." 

282 Ls~ee IJt1rchtgc)tt-Rotl1 f)ec1aratio11 at ir 13 (''"IfNortJ1star \\rireless a11d otl1ers l1acl 
actr1a]l~,.r altertlf-1ted to be e11gage(1 i11 bifl riggi11g; assig11ir1g tl1e lice:11se tt) tl1e: lo\vest l)id.(ler,. a 
\.!Tel \\tilling to bid co111petitively 1vot1ld lJ)l clefi11itio11 l1a.ve 011tl1id tl1e bid riggers. \tTel did not. 
It did riot e·v·en tr:y to :C(111111ete, ~~) 
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Tellir1gl)':: it see111s tl1at \FTel bel1aved differe11tl~.: e1le11 \\ritl1ir1 .i\11ctio11 97 . .L.\.ccordi11g to 

faced \Vitl1 a si111ilar sih1atio11 relating to t11e B-1 lice11se i11 tl1e san1e n1arket (1\ \\.t-BE.i\.00:4-B l )~ 

bt1t respo11decl di±1ere11tl:y. Ir1 rol1r1cl 18~ \7Tel v¥·as the fJro-v·isi()t1ally· \Vn111li1g bifltler 011 tl1e B 1 

lice11se at a piice of' $1 {J.4,.·0{)0 ($.88,4{}0 11et ''litl1 its. 15 r}ercent birldi11g creclit). I11 tl1e, t1e:x~ ro11r1d; 

\/]'el \Vas c1t1tllid b}1 tl1e tl1ree patties just clS i11tl1e1\l lic.er1se sitrtatior1 ,describecl .abo"\re. ·Yet~ i11 

tl1is case~ \r·1··e1 electe(l to bi'i a.ga.in ii1 ro1111d 2C>, ai1d it beca111e the provisio11ally· \Vit1ni11g bidder 

at $146,{100($124,10011et).284 Tl1erefc1re_, a l1iti f1JJn1 tl1Tee parties tl1at allegedl:v {liss11a.clecl \TTel 

fro·n1 biti<.ii11g 011 tl1e: i\l lice11se a111}arentl)~ tiid I1ot c.liss1lade \ 1Te1 fro111 bi<.i{li11g t)ll tl1e: B 1 license. 

i\.11d, a11ctio11 data s11ggest tl1at tl1e acn1al tltiitlbi~r c,f co111petir1g l1idders \.\ras 11ot the detei111i11it1f~ 

... ~ ~-..,, ~ 

, :<.4- .,. ('( • ' \t~l ... d . t' 1: 6 ·· " ~)ee 1,u1te i · · · 1 -a\t.tt at :~ t ). 
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factor in \TTel 's ''ario11s decisio11s to Vilitl1dral\r. 285 ·C.'ITI a11d. Rai11bo\v sho\vecl sit11ilar 

\:\rl1icl1 it l)icl Vll1ile ex·cluclit1g :fro111 tl1e rea11cticJ11 N't-1rtl1star \\tireless ar1rl all (}tl1ers \\rl10 (fici 11ot .,__ 

bid for s1icl1 lice11ses "to e11st1re tl1at lice11ses are a\\'aTded tlJ tl1e bidcleI that \'.al11es it i11ost 

{~:'.l\·Il\248-G). 011 tl.vo occast()llS~ \tTel stCJPIJe·d l1i{i{iing ail.er l1icls 11-c_)til tlJTee IJaities (tl1e- i\l Htlti 

tl1e I31 liee11ses in. rot1n.ds 21 ); on. t\VO· occasio11s after llids fro111 tv~ro 11arties (I lice11se rc)lt11d 8 
(Orio11 a11cl ~A.T '-~T) and J-lice11se ro1111c1 6 (C)rio11 a11d i\T &T)); atlti 011 t'vo occasio11s after a 
si11gle cc)t:11pl~ti11g l)icl (Ci-lice11st} rt1tn1d 'l 7 (Orio11) and II-lice11se rollll(l 8 (\leriz,011)). I11 sl1ort., 
\l'1''e1 exited tl1e atictio·n ,-vitl1u1 21 rom1ds cl11e to· one co111peti11g bid 011e-tl1irct of~ t11e tiJ11e~ t\'{O 

CC)tr111'eti11g l1ids 011e-tl1ird \Jf tl1e ti111e, at1cl tl1ree· co11J1)eti11g lJids rJ11e--tl1ir{t c~f· tl1e ti111e} si1.ggesti11g 
tl1at tl1e J"?:z1111l)er of~ C()J1lt)eti11g bidders \;vas riot tl1e deter111i11ir1g. f:actor as stated l1)1 I)r. 
Gt1ite. \TTel~s real issl1e a1111ears to be tl1e lack of ability or \villi11gness to bicl ·con1petiti\le1;'. In 
a.ggregate~ V]~el 1>lacefl .fi11al l>irls t<.1tali11g $3· 111illicn1 011 t11e six licer1scs cn1 \v·l1ict1 it \·Vas a.ctiv~\ 

311d tllose six lice11ses e'\re11t11a.ll\'' sold for $22, 1 1uillio11~ or ·7 ,4 titl1es \vl1at \!'Tel bid before ... . .. 

v·v1tl1drav\ri11g . ....... 

2s6 (_~'1"']~1 \\~as tJ1e '"'ti1111iug bidcler 011 tl1ree lice11ses for a t<.)tal price <.Yf $3 .3 i11illi()ll. I3ltt, 
CTTI also bicl $13.9 n1illion 011 16 additio11a1 lice11ses tl1at it did 11ot "\\ri11. Tl1ose: 16 lic.enses later 
S()ld for $30,'4 111illil)tl., ·Or 2.2 ti111es C1~1'I's aggregatf.~ JJIO\liSil1t1ally' \'Vinn.i11g l)ids fi)r tl1e licei1ses. 
Rai11bo\\r bid i11 ag;grei!ate $ l. 96 t11illio11 tor fot1r lice11ses. 'I11ose s.a111e lice11ses later s:old for 

..,_}.,,_~· ~---~ 

$9.53 111illi\Jll) ar1 ru11otu1t ~i.9 ti111es l1igl1er tl1a11 Rair1l)o\Vs bicls. It se.e111s tl1at tJ1e i1ri11cipal 
cl1alle11ge facit1g (~~"f~rl at1(l llai11l10\\t Yvas the llll\\rilli11g11ess ai1d/or it1abilit~l t() bici cc)rt1petit:ivel)r. 

287 \.!Tel Petitio11 at 34 ( e:i11pl1asis atifle<.i). 
""" -~ ... -~ 

.. ~;s~ ~s~ee _,,1,.1r.itr11st .l .. £ll·V ,r 3tl7ct (s11111n1ru1r dis1Jositio11 issties ofte11 arise i11 sl1its by~ t111J1apf>)' 
co111petitors vVll()Se se11se ()f OJJpressio11 ''s.el(lo111 pr(){lt1ces fll1)1 ei1title1r1e11t tc) legal relief")~). 5~f.?e 

also Ft1rcl1gott-Rotl1 Declaration at,. 15 (''\tT·e1 seel~s to ha'\te, the Co111111ission a~\vard it lice11ses 
btlSe(l C)tl its st~ltt1s as tlie lt)\\test bi<id:eJ. "~) 
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i\s sl1l)\V11,, \l··rel ~·s effcu:ts to sl1gg:est that NiJrtl1staI \\lireless e11gaged ii1 ~'111isco11dt1ct~~ is 
.• ~ ... J.o.,' .1.o.~ ..... 

C·o111pletely llil<ie1111iI1e-cl b)l the \1er~{ Co1n111issio11 1i.tles a11cl 1Jrecede1rts tl1at gov·e111ed tl1e co11clt1ct 

r:1ppl.iecl it11\t1ctic)ll 97 <:lfter tl1e f~tct~ ln1t <J11l:f as tl1e1r .relate to Nc)rl11star \\lirt"'less (a11d 1)ISf1 ~u-id 

s·NR). \r~rer's. real co111plai11t is \.Vitl1 the C~o111111issior1's joii1t bi(ifiing a:rrru1ge111er1t i11les'.' tl1e 

a11on)1mot1s bidding 1-101icies, ai1d the eligibilit)7
, acti-\rity~ a11cl rando1n n11111l)er ge11erator 11Jles, 

Cllt:l1r11issit)t.1's cll()ice t'l) i1er1nit re.asor1al1le .11L1t.1-c(1ntr{)lli11g it:l\:est't1r apprf1val rigl1ls tllat are 

inter1cled tt) ir1(l11ce ar1(l 1}rC)te.ct i11\restl11ent \~vitl1ot1t sa.crifici11g cle ft1l·fo ct111troL i\i1d~ tl1e 

Co111111issio11 has a\\1arded lice11ses to otl1er \Vinning bidclers \.vl10 ha\1e relie:d 011 tl1e sa1ne IJolicie:s 

3 ]egitinJate }10lic:y COllCen1 \Vlfll t}1e lll.allller i11 \'Vflic}1 tl1e C:lJl11111iSSlt)Il C.(}lJXlllCtS C()lllJletitive 

l1icldu1g~ or ,,1ith tl1e 111ain1er in '\~1l1icl1 tl1e C'on1111issio11 e\ralt1a.tes son1etl1i11si like iie ft1cto co11t1·ol . 
..____. .t__,_• ... -~ 

VTel cru1 properlj' aclclress tl1e i11atier t11rol1gl1 t11e C'..0111111issic111 rt1le111akir1g. process. 

Nc~rtl1star \Vi.reless i1.lear1s tl1at tl1e C~c11111r1issi(111 sl1t)t.1lcl reattct1011 lice11ses 111 ~~tl1e i\l a11(t ll l 
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blocks for BE~A·004 i11 B1n-lingto11~ \t er111011t on "'11icl1 \T'T el acti\1el)' bid. '~289 /\ccordi11g to \lT el, 

'~[i]n cc)r1clt1cti11g a re-a11ctic)tl t)f~ licenses i:rl tl1ose aflecte<.i ge{)grapllic are~ls:: tl1e C~c)111i11issict11 

sll{1tllli exc]t1rle tl1e I)ISfI I~11tities 'fic~111 1)aJtici1}a.ti11g directl)t rJr i11(iirectly i.11 tt1e r.e~altctit)ll~'~290 

atl<i tl1at: ~-\1ttalit1ecl lJ.irltlers i11 at1;~ rt~-a11ctic~r1 a.lsc~ sll.(Jtlltf l>e 1i1l1itecl to tll<)Se er1tities tl1aJ 

JJre\Iio11sl51 s11b111itted a bid i11 i\11ctio11 97 i11tl1e1narket being reattctioned. ~'291 '"f11is, accorclil1g to 

'\lTel. is 'i:to e11s11re tl1at lice11ses are a·v·larded to the l)itltler tl1at vallies it 111t)Sf. l1igl11\'. '~292 
~ ,.__, ..;• 

\?"J~el~s t11c~tiv.es are tJ1ait1. \l'I'el cieclares i\ctio11 97 tc) b·e n ''co11siclerable s11ccess~' -

'""'astl)r exceedi11g tl1e appr{)Xi111atel~{ $10 billio11 rese.nie i11ice set by' t11e Co1r1111issi()ll~}~~93 ············· b11t 

tl1e11 co11111la.i11s t11at t11is s11ccess ciid i1ot apply in t11e t11arkets \:'{}1ere it vvas a. disappointecl lJ.idder~ 

calli11g t"fJ"r its (Jv\11 sec<..)r1cl cl1a11ce, a.ll-leit \'\ri.tl1 ll?.ss cor111Jetitior1 (exclt1(lir1g S{)!Ile parties tl1k1t 

IJlaced bi<ls for ce1tai11 licenses in ,.r ei111011t a11rl l1ll p<1rties t11at cliti n<Jt). 294 That~ ()f~ Ct)t1rse, \vill 

11ot e11sl1re tl1at. tl1e lice11ses abot1t \'Vl1icl1 it co111plai11s n:·ill go to t11e bitiller tl1at \1al11es t11e111111ost 

l1igl1ly. lt \vi11 ()Illy· ensw-e tl1at '\tI'el l1as a greater cl1a11ce of acql1iri11g a lic.e11se a.t (l l(J\.\rer price 

. . . . 'Q~ 
tl1a11 tl1 e i11arket l)rodt1c e<i. ···· "-· 

.:9-0 . . . .lrl at 34. 
·o·Q1 
. . t l .. -1 . l l 1' --· .. ll. ~ 0ll1JJJH.S1S HJ1(~tlC )-

·>t.:rJ ·· · ·· Id. 

'~93 lei. at l. 
294 Tl1is t'eg:s tl1e (111estio11 al)t)rtt \:vl1at tl1e C()lJ1111issil)tl YV!i.)t1l1i c.1t) ab()tlt a11 i\11ctic)n 97 

bidcler tl1at inte11ded to bid 011 a lice11se f~Jr spectTtn11 u1 \t er111011t l)llt did 11ot as prices iI1crea.sed. 
295 'I'l1e \?er~y- cc.>11c.e1Jt {}f .a11 at1cli<Jll is tli.at. l)i(l(lers 11111st co11ti1111e f.() i11crease t11eir l>i{l 

IJric.es to s11ccessft1lly '"riI1 the at1ctio11ed ite111 arid tl1at a11 at1ctio11ed lic.ense vvill floV\r to t11e bidder 
tl1at ·\ral11es tl1e l1c.e11s(~ tlll)St l1itil1l\r. 'fl1e .ft1llv·-discl(1serlJ:,c>it1t l)ictcli11g ~trrat1Q.e111e11t:s lJet\:~.reer1 

~. .,..t ... ..:....- \.,.~· 

NrnJ.l1star \\.7ireless'.< DISI-I; a.11d SNR {liti nt1t JJreve.t1t m1)'~ a11ctio111)artici1Ja11l i~f()Ir1 lliti<.li11g i11 

i\ltction 97 ~ ru1d SlIC-h a clain1 \\ro11lcl 11l1t \'litl1sta11d sc111ti11)r. i\.11ctit1111Ja1tici1Ja11ts l>id \1vl1at tl1e)t 
a1e Y."lill111g t<.) 1)~-1.}~ f{1r s1Ject1111111(gl1ts~ a.11Ll \.~/l1e11 t11e JJtice o·f tl1e s11ectrI.11.11 rigl1ts exceerls \\rl1at 

-o - lo· -
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N<)lle {J"f tl1e :Jlet1ti,)11ers l1as raise(l atl\' st1lJstar1t.1aJ a11<.t 111aterial (1l1cstior1 t)f fact 11ecessar\~ 
~ ~ 

to jt1stify· ftutl1er <lela.y.'. i\s Il\)t~~(l~ 11r1<ler Sectic)'J1 3 09(cl)( l) ()f tl1e (.'()ltt111tu1icatic)11s i\ct~ a p·etiti,)tl 

to de111: t1111st:: at a.11lli1i111tu11:: '~contai11 specific a1legatio11s of fa.et s11fficie11t to sl10,~t tl1at ... gr.ant 

ot~tl1e applicatio11 \VOttld be {Jii111a facie incr~11.siste11t \Vitl1~~ the pt1blic i11te:rest'.' co11\re11ie11ce~ at1d 

'·1'' ,-::· 
• . ~·t) I"' 1 i·1 . . +:.. · 1 l d l 1 ' d- 1• ~ - d . f. 11ecesstt)' ...... · · actlta a : egat1011s sat1s1y t iat Jur e11 l)ll ~~r ,,~ 1er1 ~·stl})f)Otie oy att1 .· a··v1t o a 

JJersc}11 or JJersc}11s \Vitl-11)erso.r1a] kt10\vledge tJ1ereo±: ~,"J 97 i\ petitio11 tt1 de11y sl1t111ld l}e rejected 

\\1tl1011t ft1rtl1er i11\restigatio11 if it <.f()C£ riot ~<co11tai11 s1:)ecific allegatio11s of fact st1fficie11t to sl1ot\~ 

T11e Ct)tlltI1issio11 v\~ill gra11t 111e a1-)1)licatifJI1 tn1less a })etitioner 11as allegeti ~~specific facts'~ 

s11t11cie11t to raise ~'a s11b.stantial ru1cl 1naterial l1tlestio11 of~ fact recrt1irit1g1 ~ a l1eari11g. 299 i\ petitio11 

to de11y· tl1at is l)aSeli 011l~t ()11 .:'lt ]he allegatio11 o:f t1lti111ale~ c(111clusionar~l f~:icts ()f inore ger1eral 

Otl1er t11a11 \.!Tel, 11011e of tl1e Petitio11ers l1as e\re.n Hl)l>eare(l to 111al(e a 111i11i111a] atte1111Jt to 

satisf)· tl1e Sectio11309(d)(1) rer111ire1uent tl1at specific alle~g.ations of tact be: prese11ted ii1 .an 

affida\1·it of' a persotl '\~iitl1 personal la10\:v-Iedge of'tl1e facts alleged. i\s 11oted al10\re~. J\J.11ericm1s 

tl1e bicld.er is \:viJlir1g to pa)'t- tl1e biticler stops bicltli11g - tl1at is 110~" tl1e (~0111111is.sio11's spectrt1111 
a11cti{JilS C{JI11e t(1 a close. Presl1111al1l)r~ \ 7Tel bili \Vl1at it \\ias \\1illir1g t(.) IJa).i i11 P\t1ctiiJil 97. 

29'6 ~17 LT s~. c·~ ~ l(·J9·(· i·)(.l· ) 1 ' . ' • ... • -· ' s _. _( . . 
297 Id SJ..?e also 4 7 C~ .F .R. § 1. 2108{b). 
29

}; ](!.le~1\.:ff.'tiitl~ [11<:~ 697 J~.2d at .:fQ9 ({}l1C>t.i11g ~t7 lJ.S.C:. § 309(rl)(l)). 
199 ·C.?iti::.et1sforJ(1::.z 01·1 rPRflR~ 775 F.2d at 395 (i11ter1i.al q11otatio11s c~111ittedJ; 47 (~.F'.ll. 

§ 1.2108((.1)(1). 
~no i 
.J,V .,. • · · 1 c.6· J"' ""d. "'22 (. · · · · · · · ..., I) ·N 690 86tll c· 1 · s1 

· 3 {·19· -9 .. · ·) ~StO!lE\ .~ l) . -< .£' at j . . llllOt111g s' \..ep. 3-' (}. . . .. ~- ~' .\)Ilg;., St )., :ess. . . . c 5 } . 
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for Tax Reforn1~ Citize·n .. t\.ctio11, C\'r.l~/N~4.AC'P~ Ehrlicl1~ HTTP, a11d N .. A.N pro\1ide i10 af11davits 

at all \v·itl1 tl1eir Petiti()tls. ·TI1e de-claratit)tls ap1)etl{le(l tJ) C.:TTl/Rairtl)(JVV' s Petiti()ll are fi1cially 

tlt111)()rti11g to· a.gr et"" \vitl1 tl1e C(Jlltt}11ts c>f tl1eir lletitio1l-~ lJtlt fiti.lir1g t'-"J JJrt~se11t arry Sf)ecific .facts 

based lJll peisonal kt1ovvledge. 

As for \lTel, its allegatic)IlS ha11g 011 tl1e Gl1ite i\flida:vit., i11 i.vhicl1 Dr. Gi1ite· obser\res tl1at 
' ....... L_• ~ 

three llidtiers - Nc11il1str-u· \\tireless. s·NR~ at1d i\111ericru1 I - bid c_)tl t\.\t(J of tl1e sa111e licer1ses as 
~· .. 

i11 the f)fOv"iotts rotu1cls. I)r. (}11ite reJ)()rtecll)r asst1n1ed tl1at this heigl1tc11ed bicl,ii11g i11terest 

''\.voi1ld dri-v·e tlf) tl1e fJiice to le,le1s [\!Tel] col.tld 11ot aJ'f()f(i/~ St) he ~'<.1ecicled tliat \TTel sll<.)ttl<.1 

i\.t11ericar1 I c.0111peted 'lirect111 ap;ai11st \TI~el for hvo licettses is i1ot s11f!icie11t to esta.blisl1 tl prin1c1 

ftJcie· case- f()r (iet1).ri11g N()ftl1star \.~./ire1e:Ss' 1ice11se applicatio11s. 

I)r; Cfttite ~ s stated belief that tl1e l)t{is create<l tl1e ''false ir111Jressi ()11 ()t~ 111ore robt1st 

~~~ ·•nt 

d d,) :'! ~. 'I · l · 1 · t • · ·I · · · · -l ·. · , ' · . · l · · · . fi· · . l'" i l '"i· · I · · · · . · · · k· · . I 1 -l l eir1ar1 · - · - a11r t 1at t1:11s c e111a11t1 \Vas .. ei1t1re_ -\. a11] ic1a · · - · (~Jes _not tI1a :··e it St). _: _11c e:et1~ t le 
~ . 

afficlav"it }JI0\1ides 110 t11etlJal Sll}Jport at all- n1t1ch less the re({llired '~perso11al ki10\vledge" -

for tl1e co11cltisio11 tl1at d.e111a11t1 \Vas ''false~~ i)r ~~artificial.~~ Furtl1er~ tl11-ou!!llo11t _.1:\..11ctio11 9·7 ~ eacll -· ~ ... -· . 

JGl ) · ...., . ,. \fl~ ·1 · -. .· . iii • . ] .; .( ee (JtuJe f __ · _·1, .av1t .at =~ l l- ._ ·-'. 
302 Accordit1g to t11e .a:t11da\Fit, Dr. (J-11ite elected to drop out of'biticl.i11g l)ased on 11is 

f!.X:JJE~Cf.ll'fi(>fl tl1at 1)rices \.\f<.)11ld rise l°H.~)rt)11cl \Vl1at '/1'el \.V()lll'-l l>e \villir1g (() f)a).:. Se!~ Cit1ite 
1:\..f11da--;lit at ~ 13. \TT'el tl111s fa11lts N cni1Js tar \\rireles.s for its 0\\<11 spec11lati\re bel1a\1ior. 

{0~ 

-· ._) Guite 1\.i'lidav·it at~ 14: see c1lscJ irl. at~ 18. 
•.- . ~' 

J04 r 1· .-.- ""'> ( J.t . at 
1
! :.::. ) . 
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"\\rU111i11g l1id. 305 B11t, i11 at1)' e'lent~ these ltllSlllJIJorted .assertions do not co11stitute t:{S})ecific; 

\tTe1 argt1es that a l1earing is 11eeded be,ca11se '~it is .dif:ficltlt to l1nderstand'·~ a Nortl1star \Vireless 

"\i\ritl1clra\\ral of a bid ft)r a Pl1ila<.lel1Jl1ia, license.306 Bl1t~ tl1e la\v is clear . ..,~ J-letition does riot rr1erit 

aJlenatit111(Jf11lti1r1<:tte~ C()I1cl11si\)11arv facts t1r t11ore ge11eral alletiatio11s ()ll ir1ib1111<:tti()ll c1t1c.l l1eliei:'l' .... __ . , ..,,. ..___ ., ___ . 

111t1st l)e de11ied.,303 1-Iere~ \l'I'e1 t11ak.es i10 allegatio11 \\1hatS()C\1er~ n1t1cl1 less 011e tl1at ir1clt1cles a . . • ..... · -" 

·~fact.'} I11ste·acl, t.t1e \tTel ap1Jears f() seek:. a l1eari11g to indt1lge its <J\\11 c1u-i<)si1)r~ \\111icl1 is n<Jt 

r11e1ited t111der the la\~·. 

i\s clescribeti i11 tl1e precedi11g sectio11s:: 11011e of~ tl1ese a.sse1tio11s raise atl)l ·~sulJstru1tial a11tl 

111aterial c1t1estio11 01-- fact~' re{1l1iri11g ti1rtl1er tlroc,eetlir1gs. No e\ticle11ce s11pports t11e- acct1sati<)ll 

tl1at tlie pla.ce111e11t. c)l~ide11tical l>ids l))1 Nt)rtl1star \\.tireless, SNl{.~ a11cl i\111eric.a11 I tor so111e 

lO~ 0 T dd. D l , .-: 1--- - ,:;ee , : o ec a.ration at 1 ~ ·f. 

J-t}
6 ~S~et! \l'I'el Petitior1 at 3 7. 1\ccordi11g t-z) tl1e c::()t11111issio11:, ~(allcJ\Vit1~g l>id \\titl1dra\i\rals 

t~lcilitates efl1cie11t ag~regatio11 of lice11ses iU1d purs1ut of~ ef1icie11t backtrp strategies as 
inf<.1t111atior1 lJecc.1n1es a.vailaJJle (lt1ring tl1e co11rse of a11 clltctit)ll.·n .. 41tlet1~i111<:.~11t of'Part 1 <Jl~tl1e 

~ ~ ~ 

(.

1

01n111issiOtl ~s 1?.J.tles .... c:o11111etiti1)8 Bi(ftiitl«s }'Jroe.:'edl.!f.eS; 111ird Report Gtlll ()1~d£~r a11d Se.con(/ 
F11rtl1er 1\rotice o..,f'Prop·.osecl Rltle111c1ki11g~ 13 FCC~ Reel 374,. 460 (1997). The c:o111111ission l1as 
co11t1T111e<l tl1a.t its bili(iing \\tit1i<lr.a\va1 lJolic)' ~'a1l(J\\is l1idders ~"l) i11ost eflicie11tl)-' all<)tate tl1eir 
reso11rces as ,,~ell as to e'.ral11aJe t11eir bidding strategies arid. b11si11ess plans du1i11g ru1 ~lctio11 
\\tf1ile:; at tl1e sar11e ti111e:o ir1ai11tni11ir1g tl1e i11tegrit).t tJf~t11e a11ctitJll }JitJcess. ~~ A41;1e1"1tft1f.e1"1.t (?.1-Pt:irt 1 
<-ifil1e c:~<J1r1111issior1 ,.s Rz.1les "'" (~1(J11~peiitf-ve Biclcli1tg l)tocecli1res_. Orcler oti R:ec.()11siclert1tiot1 l'if'tlie 
Tl1ird Rtport at1tl ()rcie.r, Fiftl1 Re11ort (J11ci Or(ler, at1rl FortJ1F111~t/1e1~1\rotir:e °'-(Proposed· 
R .. -.. :·· .1, • •. •("f" l ' 1::- -.... -~~ l:l . l ·1. ""19·3 l -~ ')1' ., ')()0) , l./ie./ll(Jti.llJ.,,,~ ~ , .~ , (, (_. :".C( ,, ..., ·. ~· ),"'.l:{ ..., (,;..,{ . , 

J07 c~itizt?1·1s.for Ji1z= Otl Jl7R'f1'R~ 775 F'.2d ~lt 395 (it1te111aJ c1t1otatio11s (,")lllitted}. 

lOS "'r· pc·c· 466 F· "'Id i l• 6· 3·"")·'1 tD· c ('·' 19,...,""'.) { t· ' . . ~. R· N.,,. .. 69·() 8K.t"l !J.011e ·v. · , .. ,·~ · .. .L. .· .:.. J:< _ .._.~, .. · "· .. 1r. . 1L .. \qt10 n1g o. ep. r::o. , , t.) .1 

Co11g.~. l st Sess. 3 ( 1959)), 
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l, ., ld 1 d ml D'ISH I"' . l . t 'dd' . ' " ~~~(IQ \TT l 1c.e11ses "'·\VOll 11ot 18:\le occl1rre t ess : , • '\Vas { 1rect111g, t 1e1r 11 : 111&r .act1\r1hr.· ·-· ~- i · e . . . . . . . . "'--' .i:_ .... ~ ·~ . 

de-v'iatio11s fro1n tl1e agreed-11po11 protocols. l\~foreover"' \t'"f e:l ~ s t.u1st1ppo1ted asse1iions of 

agreer11e11ts \resti11g Nt11tl1star :tvia11ager '"ritl1 excl11si,re CJJJera.tio11al co11trol. It1 s.11111" \T~fel ~ s 

Petiti<)Il clo·es riot c,ite c:ltl)' specific facts raisir1g. 111aterial issues tl1at re(Jttire flutl1er re,rie\\'. 'I'l1e 

iJCtitiOll l)lai11{~/ fails t() lllCet tJ1e (:otl11111111icatiot:lS i\ct's l'6<}ttire111e11ts"' aJ.lcl it sJ1ot1ld l)e (iCtliecl. 

\lll~ 'lTEL'S LACK OF C~4.NDOR _i'.\RGITl\,'f.E.NT F .. 4.ILS BASE.DON THE Fi.\·CTS 
.<\ND 1\S 1\. l\l1\.T~I·t:R Olf :l .. :.:\. ,,~ 

\I'"fel's clai111s t11at Nortl1star \\Tireless i11ade 111a.teriaJ r11isre1~n~ese11tati{)t1s {'() tl1e 

C~t11111nissior1 a11ti. ex11ibite{i a lack c..)f ca11clor310 fa.il basecl 011 the f1lcts ar1cl as a 111atter cJf la\v~ ar1cl 

t11e Co111111issio11 sl1011lcl tiisnliss tl1ese argtnne11ts as frivo]oi1s_ 

1\... ~,-:-~,~~·~'-~ .. 1\_•]Z~-~~~µt_t~~1_t __ N_()_r~~~J~~1~ .. ~:r~~·~_1~~~~--~'~a1_<1:~.fyI~·:~~-1~~~~1 .. ~J~~~·~1J_1~~~~~~t~~~i_()_~~ 
to the Ctlmmission a11cl Exhibited a Lack tlf C:andor Fails Based on the Facts 

"\l'Tel's ar,gi1111e11t tliat Northstar \\.Tireless t11.ade inaterial 1nisre11rese11tatio11s a11d exlubite(l 

a la<ck of~ ca11dor in its a1)plica.tio11 to tl1e Co1111nissio11 fails 011 tl1e facts l1ec<c1use~ as establisl1ed 

No1thstar \\tireless \\~a.s tn1cler the rle.fru~to co11tstJl of DlSH a11d vvas th11s ret111irecl to iiisclose 

310 Sr \. "'T I P t't' t "'~ "'t& · " e(~ . / . .e: . e: 11~:JI1 ll - ..;:.. :J-..:. '· . 

311 .,. · · · ·s · · . · · III . · 1 III f-> ~)ee szpr(1 ·~ ect1011s : .J\, a11c .. }. 
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DISH as an affiliate a11d c·ontrollii1g interest i11 its applications to t11e Con1111issiot1. 312 Tl1is 

i11terest li1 light of the in;rriacl tTa11saction te1111s tlJ tl1e co11tTary a11cl tl1e clear Co11n11ission 

lJ~ \?'J~el's 1\rgument that Northst:aJ~ \\1ireless \ 1:latle l\-~lat:er<i~tJ 1\Iisrenrese11tatit)n;s 
to the Co1n1nission and Exhibited .a Lac-k of c,1ndor Fails a.s it l\:fatter of La''' 

AJ-)J-)lica11ts a11d lice1:i.sees it1 all radio :se1~7ices~ i11cl11tii11g a1Jplicants it1 the ... 4.. \VS-3 a11ctio11.~ 

are st1l)ject tl) tl1e C~t)Jiu11issio11 ~s broa;dc.aster cl1aracter qt1alif1catio11s sta11dards.313 \Vl1ile Sectit111 

1.17 c1f tlle (~011u11issiotl ~ s rt1les _pr{)ltibits lll.isreJlrese.t1tatiotls atlcl 1Hck of' catltlor i11 C.~()llllltissitlll 

ti.efi11e(l '~111isre1)rese11tatio11 n as '"~a. false st.ate111e11t cJf fa~ct Illlltle lVitJ1 irlf (-!.Jlt /(J rJ,?ceii·e. ~~315 \lTe l ~ s 

312 \l'I~el I>etitit)Jl at 25. 
113 S'ee, 13. ,g., !1olic.l~ l?.egarciit1g ("7}1aracf t.?r Qz1al t.ficatior1s irl Broadt?ast L ice11s i;-1g,· 

.t1.n1et1tln1er1t oj'JJr1rt l_. t}1e Rztles l~/'JJr(JCfil~E.~ Ctr1r:J l)roc..,eclure~ .. Relt1lir1g fl) rt~rltte11 J~e~]JOtlS€{S to 
Cort1111issio11111q1.1iries c11;1cl tl1e 111{1A~i1tg cif 111isrf'preser1tc1lio11s to tl1e C'.0111111issiotz b__v .. 4pp!icl111ts,, 
I1err11ittees, r111tlLif'e;1sees, t1r1d tile Reporti1l~g q.f'_l1ifr1rtl1al'io1l Re,gartlit1g (~~l1r1racter 
Q11t1lifict1'ti(111s~ J'olic:}~ Sf(lf!-!tU-e11t t111cl Orcfer_. 5 f'C~C: Rcti 3252~ 3253 ~ 10 (1990) (aclopti11g 4-7 
C.F .R. § 1.1 7 to tllJIJl)'~ t11e prol1ibitio11 against 111isrepres·e11tatio11s a11d r11aterial 0111issio11s to 
<1p,pl.ica11ts~ lic,er1sees~ c:ltl{l per111ittees in all radi<) services). 

314 47 C.F.R. § 1.17 . . See ~41rl.etzd1ne11t o./'5;ectia11 1.17 l?.f the c-:0111111issior1 ··s R1!les 
(":()ltcer11i11g J'f~;1tl?litl i..~l(.1te111e1its f() tlt.e (~.,.(J!JlltJlssiottt .ReJJ()rt r.t!t<l ()r(ier, 18 ]~'(:(:~ I(ccl -4{} 16~ ~1017 
(2t)(i3)~ r12ctJ1J. {ff~11ielf 1\Je11J()rt1JJ(/i1.1t1 0;:1i11io11 fli'ttl (Jrlit?r~ 19 FC_~c: Rc<.i 5'790~J11rt!1f.?r rec-oti. 
dt:11ied~ !\·1en1ora11dtn11 O·pinion m1d ()rde:r~ 2.0 i:~c.:c~ Red 12.50 (2.t104) (expanding tl1e scope of 
Sect.it)fl 1.1 ·7 to ir1clti..de \\~ritte11 state111e11ts that are tllf.l(le \Vitl1ol1t a reas.011alile basis for believir1a: 
tl1e state1nent is co11·ect aI1d riot rr1isleadi11g a11tl tc) ·~1Jrol1il)it i11co11·ect stater11e11ts ()r 01r1issit)t1s 
tl1at are tl1e rest1lt of t1eglige11c,e., as \Vell as a.11 i11te11t {{) decei\1en). 

.,._, 

315 
.. S1et?-_, l!. g._. Pl!Jl(l(!ltcJ11 (~. J·f.Tr111gl1, (~/irtrlf.•s 1\f A l1sti11~ lJtJtf ,Jco,~ R .. BisfJ(JfJ .. ()rtler f(J )._r;}J(J1V 

C7t111se t1t1tt.i\totice of ()JJJJortu1"tifJ,~.fo1· Heari11g·~ 22 f~{~(: Ilcd 13363~ 1337() (20(17) {~·~ilrrl11.,gl1 
Orti€?.f'''}) (e1111)l1asis aliflefl}: )\fr1riti1tle (;<J1t11111111ict1titJr1s/Lr11J.rl ,i\fol~ilt?., .l.L-(~~=· ()rcler t<.) Sllt:)'Yv· Ca11se~ 

Q . .,, 
- o:".1 -
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argu111e11t tl1at tl1e Con1111issio11 c.011ld fi11d ai1 applicm1t has sl10\vn la.ck of eandor absent tl1e i11te11t 

to clecei'\re. is i11cc1rre-ct.316 To t11e Ct)tltl'af\!_ tl1e c:·o111111issi(Jtl l1as fotll1(t tl1at it1te11t tt) {lecei\re is . ·' 

_.., ,.., -··· 
• . .;la] 11ecessary arid esse11tial ele1r1e.t1t of lJ(lfJ1 i11isre1)rese11tatirJ.r1 a11{i lac.k of· catll1or, ~-:l-~.i" 

'I'l1e (~0111111issi,>r1 l1as :f(n111cl tl1fit }Jf()\~iclir1g 111aterial :ffictt1al ir1ionr1ati<)11 \Vitl1c)ut a 

reasonal)le basis for l1elie,ling tl1at it is correct a11d t1ot 11risleading (tor exa1nple, a false 

C·ertificaticn1) col1ld J)<.)te11tiallj~ be cc111siderecl a I1risre1Jrese11tation tl1a.t "\:\{{Jltld 111erit corrective 

actit111. 318 I-Io\¥e\.rer~ all t1i" tl1e t)\Vnersl1ip m1cl attributit111 i11fo1111atic.)tl tl1at No11l1stfu· \\tireless 11as 

t:1.itl:1 l1elieftl1at N·cJ1il1sta.r \\tireless is i11 fi1ll C{)n1plia11ce "\\-~itl1 tl1e Co111111issi,)tl~s 111les ai1d tl1e 

1\ \VS-3 al.1ction fJfC.lcecl11res. 

II1dee<.-l, Nt)rtl1star \'\.Tireless l1as 1I1ade fttlsor11e cliscl()SlJTes to tl1e Co111n1issit)ll of l11111dreds 

of pages of doc11111e11tHtior1 tletaili11g its corporate sni_icture <:u1d o\,tt1ersl1ip~ its control str11cture, 

ar1cl its joi11l biddir1g agree111er1ts, all prc.)d11c:ed. ii1 goocl faitl1 ~u1d (iisclose(i tt1 tJ1e (_~0111111issio11 ...... 

i11111a111~ cases al1eacl ·of' tl1e at1ctio11 ------------- i11 cc.)11fo1111ai1c·e '"~itl1 its n1les; _1\gai11s~· tl1is actttal record 

Hea1."u1,g Desig1iatio11 Orcler, ai1d Nc1tice of~ {)JJporh11nty for He-aritl-g~ 26 FCC Reel ·65·20~ 6542 
(2f) l l _) ('~.il:fc1rililllf~ (7oltll1lUtlil·r-1tior1s'') (~'[l .. J<1Cl'- of Ca11fl\JI is co11cea1111er1t~. e:\laSior1~. Or otl1er 
f:ail.11re l'-) l)e ft1ll)1 i1lJ()J111ati,.~e~ ac.t{)tilJ)~:1r1ied l)j-~ i11te11t t{) {lecei,/e~~)~ (r<lf(?.lvtiJi l"f~leccJ111 _l~L(~{ (//lJ/(t 

S"tttJtJJSlVave c~o-n11n1111it~Cltior1s_, 1lfett10}''(f11ttl/lll ()J.'litJ.il)f:l (/.fl<l Ortfe-r an£! (Jrdt_?r Oll RecotlSicleraticJfl., 
';I ,..,- 1"1 ('I(.' 1")· l L '"" () -"'I 6 ·3 l• ~ '·j () l ") ~ .;... .i "~ •.•• · :\.C(J 0~) L;. '°" •.. l-. .;...). 

~ 16 ,. ,~---r ... ·· 1 P · - ·"'6 - ~ 0ee : e: et1tio11 at t.. - • 

317 
1\faritir11e (~'tJtlt1t11trtit~c1tio11s·, 2.6 FC.:c: Rct1at6542. Ncltal)l)\ 011e ()f'tJ1e cases \l'Tel cites 

to Sllpport its clai111 regardi11g tl1e sta11tiarti for lack of· C'-Ultior is ba,l lavv. s~ee \l'I"el Petitio11 at 26t. 
citit1g Le!JctfUJlJ f/Tt1!l~J~ R(J(}i(J_, Irie.~· Decisio11~ 3 5 FCC 2d 243 (Re:·v. Bd. 1972). 111 Lel1atJOi'l 

f'Tt1lle.l~ Radft)~ tl1e (_:·01111nissio11's lte\rie\v I3~)ard~s <Jecisio11 t<.) cte11y a_ co11strt1ctior1 i1e11nit base·d ()fl 
an allegecl lac.I( of C[UI<lor "'ras overfl1111ecl by· tl1e D.C~. Circ11itj ~u1ti 011 re111ru1d to tl1e (~01111nissio11 
the pe1111it v\rflS gra11tet1. 

31 
s 11.'1(rriti11Jfc.? (~0111 n1.1;,11il'iJfior1s ~ 26 :F'C(: Ilc-tl at 65·l3. 
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evidence~ tl1at No1il1star \\Tireless lackecl a reasonal1le l)asis for its s11bn1issio11s to tl1e 

.-l. • • . . . I ·1 · . .{:'_ · . · ~ l · k f · d '); 19 l c· , . l a111e11t1111ents to its n11l1a app 1cat1lJll 101111s are a s1g11 ot : .a.c ~ o ca11 •or~-· t 1e · -~-: 01111n1ss1011 1as 

fo11nd t11at it i:~,;J.till not iirfer ii11pro1Jer Illt)ti-'ile fro111 errors~ it1co11sister1cies or 0111issio11s 

argl1ed t1:1at tl:ie d·esig11ated e11tity failed to l1e fi1lly Cclfl{lid i11 its a1)11licatio11 ai1d s11011ld 11a\re 

tiiscl()Sed re\re1111es {Jf 1~T <.r.::. T \Vireless~ \Vl1icl1 '\Vas a ll\JI1-ccl11tr,Jlli11g iI1\resf()f of tl1e clesignatet1 

·I •""'I 't, 

e11tit1·· \\1itl111011-111ai1agi11g n1e111ber ii1t.erests. _)_,: 1 T11e \\lii·eless B1n·ea11 rejected tl1is arg11rr1e11t:· 

l I)etitio11erj fails to allege specific. f~acts de111clt1stratit1g tl1~1t i\.la.sl{a N·ati\re 
\\1ire1ess t-Ii(i 11ot ctisc1(1se ir1f()1111ati()ll tl1at "-vo11lcl aflect tl1e (iete1111i11atio11 <Jf' 
i\laska N·a.ti\1e \\:tireless~ eligibility as a11 e11t1·e_pre11e11r <)1' rte-sig11ate<i e11tit:y. 
[Petitioner's] arg111nent a1Jpe:ars to -be tl1at 111erel;1 tailing to attribl1te, tl1e 
re\/·et1t1es ()f i\.l'&~I' \\.Tireless itself cc)t1stit11tes a. dis<1t1alif~,ri11g lack of c.a11c.tc)r. i\.s 
discl1ssed abo\le~ 11ov.rever~ i\.I''"~ ... r· \;\lireless) reve1111es \vo11ld need to l~e 

~ ~ 

attri l)11tecl t)11ly' if it \Vere Ht-1 <iffiliate t111(ler t)llr It1les. 322 

Tl1e \'lire1ess B1rreat1 notecl tl1a:t it is al\va:y·s possible that it collid I11ake a deter111i11atio11, on 

exruni11il1g tl1e fu1al <c1pplicatio11 for a lice11s.e, tl1at a11 interest tl-lat a11 applicru1t l1acl co11clt1ded \\ias 

~l q \TT 1 p .. " -7 - - ,.. e . et1t1,J11 at 1. , . 

320 .. 411ctitJ11 ("57 (Jrdf?1", 27 f(_:c· Rt;.d at tt387-88 (rE'._jecti1Jg t11e "letter-r)ertect~~ stru1clarrl a11d 
tl1e allegatio11 of lack o.f: cm1dor :for t-vvo ,:-\11ctit)11 8'7 ft]pplicar1ts '\vl10 reporte,d a1l1liates i11 tl1eir 
ai11e11ded sl101t-ior111 applicatio11s that tl1e}~ 01nitted ii1 theii· initial f11i11gs). l\.foreover~ application 
a111et1<i111e11ls aTe e11tirel)' IJerr11issib1e; tl1e (~{.)111111issior1 l1as ex1Jlicill)"~ rejected tl1e ~~tetter-r,erfect,,~ 
stru1clard for lice11se applicatiollS. ~S'ee it:l 

{"'1 
-,:, .. 4lc1slr(11\l(1tit-'e fF"irE~less~ 17 FC.'.C Rcti at 4231. 
,..-~ •'I;.,,. 
,:i.::.:: lti at ~'l2,·t 1 (f{)(Jtllt)te 0111itted). 
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satisi)' tl1e co11trolln1g ii1terest stai1clard~~ ii1 s11cl1 a. scenario '1-vo11ld 11ot i1111Jlic.ate a fii1ding of lac.k 

~ ""ii '1· 

t)f' car1dc)r. ~;c,3- Tl1e 8a111e re:st1lt a1)1Jlies l1ere. 

\t'T'el "f~:tils l() aJlege SJJecitic facts rle111<.)11stratit.1g tl1at Nt)rtl1star \\.tireless {fi(l J.l(Jt. rlisclt)se 

it1l()r111atio11 tl1at \\1ottl<l a~ffect tl1e deten.11i11ati<)Il of N<)rtl1star \\lire less) e1iuiliilitv as a \?erv s111al.l 
.!....-' ~ .,,. 

bt1si11ess. I11stea.d_~ j11st as i11 ~·4las:kr11\ra1lve ,,,..-~irele.ss:: Northstar \\fireless "1Jrovided tl1e req11ired 

0\\-'11ersl1i1J info1111atic111 - i.J.1clt1(ln1g the exist.e11ce of~ [DlSH~s] o\,~11ersl1i1) i11terest.s - \~"itl1n1 

eacl1 c.)f' its Applications at1(l also pro,.~itiet1 aclditit)llal irrtor111atio11 a11d clcJct1111e11ts regardir1g t11e 

O\v11ersl1iJJ a11d <Irga11izati<)Il of [Nc}rtl1star] \\Tireless i11 resi)()ltse to statl" it1t1uiries.~~324 \t'I'el) s 

a.llegatio11 tl1at North.star v\lireless 111acle any· 111isre11rese11tatio11 or ex11ilJited a11)'~ lack of ca11dor 

f11ils as a 111alter t)f~ la.\\'. 

\.tIJI. 'l"'ll:E:. Jli\.R'.I'J:(~lP 1\,.I'l()N' J\N'l) SlJ(~~(;E:.ss ()}~ N'()'R'l"'IIS"l"i\,R \VIllJ~:1_)1~.ss :IN" 
.i\.lJC~TION 97 FlIL-FILLED THE OBJECTI,TES OF SEC~TION 3·09fj) OF THE 
C<>~ll\tflJNl<::i\~l~IONS ~\CT ..:\ND ()}"' TIIF: (;01\-f\·IIS.SlON'S RlJI.~lES 
~ 

·N()rtl1sta1- \\lireless,. 11artici1Jatic111i111\t1ctio11 97 \Vas u1 full C()ltlt)liru1ce \:vitl1 lJ()t:l1 tl1e 

reqt1iJe111e11ts of· secti{)tl 309(j) of t'l1e (~c)111111\.u1icatio11s i\.cl' a11d tlie re<]ttire111e11t.s of tl1e 

C.~rJ.t11111issilJn' s in11Jle111er1ti11g rt1les g{)\1e111.i11g clesig11at.e{l eiltit~l 1:iartici1Jatio11 in tl1e a11ctic)11. 

No11e of' tl1e Petitio11ers l1as standing to petitio11 to de11~r t11e Nortl1star \'/ire less i\l1ctio11 97 

lice11se applicatio11~~ at1cl 11011e l1as raisecl at1)1 sul'istru1tial a11d tl1aterial qt1estio11 of fa.et to tl1at 

323 Id. See also ..:4JJplicc1tiot1 o_.f.Dt::(--; p(;~<;;J I11c._, Or(f(?.r, 18 FC.:c R·cti 11452~ 
11~161 t(_'.0111111ercial \Vireless I)ivisio11 \\7'1'13 2·0<)3) {fi11di11u tl1at a lice11se a111Jlicartt~ s ~'fail11re to 

\. .!'- '"., ...._ •• 

satisf)~ the co11trolli11g i11terest sta11.rlarti \Vot1lti 11ot al1to111aticall~l co1111)el a ±111tii11g tl1at the 
a1J1)lica11t lackect c.a11tit1r'.~). Nota.l)l)\ e-v'e11 i11 the. C)lle JJI.'\..1c;e,edi11g i11 "\\1l1icl1 t11e C(1111111issit)ll 
t1ltil11atel)t ,1e.r1iet1 desig:iiatecl e1rtit:v credits to atl apt)lica11t~ tl1e C~o111111issio11 did tlt)t fi11d tl1at th.e 
a1JIJlicar1t l1ad sl10\:\'ll <i lack of ca11(_1c~r in its s11b111issio1l.s. ~r;ee Blll(er Cr!?.ek~ 13 FC:c Rct1 at 
10'"1""10 

0 l .:..o. 
.... ..... ~ 

J.::"!- ..:41ci'SA·"(.1 J.Vt1tir·e fflirf?.less. 1 ·7 F'C~C~ Reel r1t 4241 11. 7·4. 1,l1rLs. contrftr\~- tt) \.i]~el 's .ass.ertion. 
~· .' -· -· 

Nortl1star \'S.lire1ess 11as 11ot l)ee11 ~~it1cre111e11tally· disclosing iI1fo1n1atio11 abo11t tl1e i1att1re a11d 
exte11t. ()i..,~ its relatio11sltip ,,ritl1 l)ISlI. ;,)f.'.E~ V'I'el l_)etitio11 at 2 7. 
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·v~1arra11ts f11rtl1er dela;~ i11 tl1e Con1111issio11~s isst1a11ce· of tl1e lice11ses for "\:v·hicl1 Nortl1star \.'\/irele-ss 

N:t)rtl1star \Vire]ess ~- Jice11ses ·fortt1Y\l.itl1~ altti tfJ C()t1cl11de a11y ft1rtl1er itl(Jlli1-yr irlf.(J tlle i.;arit1t1s rJtl1er 

critic.is111s I)et:iti<)Jlers l1a·'/t~ raised C)\trar1eotts to tlie legal rt."'!(}t1ire1r1e11ts _for (lt."'!sig.r1atecl e11tit)1 

1-1a1iicipatio11 tu1der t11e stah1te ancl tl1e C~on1n1issio11·~ s i111ple111e11ting ITtles. 

Ii1dee<l~ as <lisct1sset-l abo\re~ it is cle·ar tl1at t11e· vru·io11s ·criticis111s tl1e Petitio11ers raise 

regarding Nortl1star \Vire]ess ~ partici1Jation ii1 i\11ctio11 9·7 are actl1all3l tiirected a.t c112u1gi11.g tl1e 

Co1r1111issit)ll;s co1111letitive l1iddi11g 1}0.licies ratl1e.r tl1a11 at ·Nl11tl1star \\Tireless~ Cl)llll)lia11ce \vitl1 

tl1e i11les f<)r the a.t1ctio11. 111 otl1er '"~ords._ criticis111s are of the -c1lrre11t la\\l itself~ ratl1er tl1a11 . ~ 

ide11tif)ri11g an;l Jl()ll-CC.1II1J)lia11ce \Vitl1 that lalv.325 No11etl1eless, it is clea.r ltpo11 closer n1s11ectio11 

to t11e Petitio11ers) c1ailns~ i11 a'lditio11 to CClfllpl~littg \vitl1 tl1e statlJte at1d the (~ 011u11ission" s legaJ 

rec1t1ire111ents~ :N<)rtl1star \\/ire less~ tlal'tici1>atio11 i11 .i\11ctio11 97 sig11ifica11tly :furtl1ered. 

a.ccc)t11J)lis11111er1t <)f t11e f)<)lic)~ olJjecti\N~s (.)f. tl1e C~o1n111is:sio11 1·s designated e11tit~r n11es l.t11der 

sectior1 309(j). 

Petitio11ers Citizen ~A.ctio11. C\\lA/NA~A.C:P. HTTP~ and N~A.1~ i11alce l111tolllll1ed assertio11s 
,• ~ . 

t11at DISH:-s in\restt11e11t in a11d joi11t bi(ldi11g agree11le11ts "'rith desig11afe(l e.t1tities s1lcl1 a,-; 

N(JI1.11st~:tr i11 /\11cti<-1r1 9 7 S()J11el10'\\" co11tra.\re11es tl1e gt)a.ls ()_f tl1e (~,~<)111111issi(Jll ~ s desiu11ated t.~11titv 
~~ ~-- ..... 

325 In fact~, tf1e J>etitio11s b:f 1~11rlich~ i\J11eric<:tr1s for ~ra~x l~efor111~ a11d Jl'I"I'l) openl)r call 
for cl1a11ges to t11e C()tlm1issi<.)t1' s desigr1ateti ei1tity rules, ar1cf tl1e bt1lk of~ A111ericai1 ·Tax Re.f()rn1 ~s 
I>etitio11 e-011sists of its \1ario11s 1) leadi11gs i11 the c.:0111111issio11) s co1111Jetiti\:e biclcfi11g r11le111aki11g 
tJt\)cee(li11g - inaki11g <1uite oll,.itc}lts tli.at t11eir C(}JllfJlai11t is \\1itl1 tl1e ru]es. tl1ern~sel\.res, ar1cl 11ot 

abo11t Northstar \\liTeless ~ con1_plia11ce \Vitl1 the i11les. ;·)f~e E11r1ic11 Petitio11 at 1-3 :. 1\J11eric.a11s for 
rrax Ref()r111 Petiti()ll at 2 at1d attacl11r1e.r1ts: I-Irr·:r1> J>etitio11 at l, 

--

ci-
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h . . f' . ·1 . 1" 6 A • • • 1 l . , .. ' :i DI -1H t e prov1s1on o \V1re ess serv1ce. -- }1..S a11 in1t1a i11atter, t le:se cr1t1c1sn1s ai111et. a.t . • S • -

clett.":rt11ir1{:tfit)ll <)f '\.~tl1etl1er Nc.)J.tl.1star \'v1'1reless 1r1et bi(lcler (1t1alifica.tio11s a11ti ct"Jr111,Jies \:v·itl1 tl1e 

(:,1111111issit.1ll 's <lesig11ate:rl e11tity· l1tles. i\S SltCll, fJ:iese criticislllS llfl\7(.>; Il() Jllace lil petiti(JJlS to 

denv' tl1e issl1ai1ce of the lice11ses ·No1il1staT \'tireless \\1011 clt1ri11g tl1e a11ctio11. a11d slio11lcl be ... ...__, ·' 

rejectet-i. 

I11 [idclitio11 to their lack of' let!al i11erit. tl1ese clai111s nlso la.ck st1bstm1tiv'e 111erit. ....... .· 

S11ecific:all)r~ tl1ese clai1ns ignore 110\v tl1e pa1tici1)atio11 t1f' c.lesig11ated et1tities like Nortl1star it1 

;:\t1ctio11 ·97 be11efitte{i tl1e <:on1r11issi()ll ~ s fl1lfill111e11t of its stat11tor)~ respo11sil)ility· to disse111i11ate 

srJect1111n licer1ses t(J s111all, 1r1ir1cJrity-o"\:\lIIet11Jusi11esses t:Ulcl e11s11re tl1ey·· 11ave tl1e t)pJ_}ortr1r1ity' tc1 

...... ,.,. 
lJfO\'ide vv-ireless seI\lices.~~L 1 As disc11ssed al)o·ve.~ t11e JJmiic.i1)ati<.)tl lJ)l Dt.1:/011, 111e Do:yo·n 

F'o1111datio11 a11d tl1e C~l1l1,gacl1 (~orporation it1 i\l1ctio11 97 tlu·cl11gh tl1eir Cl\\rt1ersl1ip interests i11 

N(Jftl1star Ivlru.1a.ger l1elped er1s11re tl1at tl1e at1cti()ll i11clr1cle(f 1)artici1)ati(111 by· i\laska~ Nativ'C•-o\v11ed 

s111all ~b11siness.es. 

Petitio11ers E11rlicl1, ffT'TP:~ ru1ti CV,/,A./Ni\.ACP cl<ti111 tl1at DISJI's i11v·esh11er1t i11 a11(ljoiI1t 

biclclii1g agreen1e11ts \\-"ltl1 desig11atecl ei1tities sl1cl1 as Nortl1star i11 i\11ctio11 97 so1neho\v led to 

11list1se a11d '\Vaste of taxpa~/er-fiu1cled st1bsi(lies for s1l1all busitlesses u11cler tl1e C~o111111is sion' s 

c:(Jtr1111issi<.)ll's z1.etenJ1ir1ati(lll ,,1 ... \·\rl1etI1er N'ortl1st<1r \\1ire1ess 111et {Jidcler (}tl~llificat1tJflS ar1cl 

co1111)lies \vitl1 tl1e C~'t.1111111issitJll ~ s desig11atefl entit3r 1i.tles. J\..s SllC-h~, tl1ese clai111s l1a.ve 110 }Jlace in 

., "l /. 
""·c.o "' C.. . ·. .-\ · . . P . . . · · . ..,. "\l'. "" N..... · \C .. J) I) . . · · . ] I ·1.""I"~I"I) t) . . . 1 -- · See ~1t1zer1.s .t-1.CfJ()ll et1f.1()Il at l ~..:...: ( .. i~~ i\J1 ~l'\i- .. : el1t1<)Il at. . : . · . .. .. t. et1tt(Jll at . : 

~ .· . 

N i~N Petitio1) at 2-4. 

{ )J ,-.; 11 l ~ ,... c·· §'i 09 .. ,) · -- ~See ,:l- J . S. _; . ~ u • lJ .. 
32s ~'iee 1:J-1rlich 1>etitio11 at 1; I-l~l''I'I-> J->etitio11 at l; (~\\.! J\./Nj\1\C~P Petitio11 c:.tt 5-6. 
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1Jetitio11s to den)' t11e isst1a11ce of the lice11ses Nortl1star \'\/ireless \\ro11 d11ri11g tl1e a11ctio11~ and 

sltC)lllll l)e rejected. PetitioiJel'S El1rlic.11·~ s anti IITTP' s .clail11s alsc) allJ-)ear ·tc~ be Cf)l1ftL'je.d al)t)tlt 

Serv·ice 1~~1t1ltis (J'versee11 lYV tl1e C~c1111111issic>11 ... itlC(Jn:ectI-\,. asserti11g tl1~lt N<)1tl1star1 s l)i<l<li11g cretiit .... ..,.. ...... . ... .•. ~ 

\Vo11lcl hav·e otl1erv·lise so111el10\~v gone to"\\1ards 1111i\rersa.l senrice :fi111ding for r11ral l)roadband or 

scl1ot)ls a11d lilJrarie·s~ {_)f tl1e S·111all B t1siI1ess .i\dr1u1list1atic1n if' 11ot applied tt) Northstar' s bid~ 

co111plai11ts ig11c,re the sig11ifica11t~ proco111petitive p11blic i11terest benefits :yielded 1)1/ tl1e 

partici1)atior1 of Nc1rtl1star \Vire less a11d t)tl1er clesig11ated e11tities i11 i\11cti,Jn 97. T11e 

Co·n111111nicatio11s ... -'\et ex1Jie:ssl1· rec1t1i.res tl1e Co·n1111issio11 to enc,011rage tl1e IJaJtici11ation ot~ 

desig11ate'l e11tities in spect1l1t11 .a11ctio11s. Specit~icall~l~ Sectio11 309(j) directs t11e: f (~.(~ to 

<•pro111ot[eJ eco110111ie OtltlOI1:t111it).: ru1f1 c.()llllletition ai1cl ei1s11r!.e J tl1at 11e\'il a11d i11110\rati\re 

of liceiises a11d l)y clisse111ir1at.i11g lice11ses air1011g a v\~Jte "rariet)' ()f a1JiJLica11ts:< i11c1J1cli11g s111all 

b11si11esses~ tliral telepl1one co111pa11ies, a11ti b11si11esses 0\,~11e(l bj' n1e111bers of 111iI1ority gro11ps 

at1d \\.ro.n1e11_~~329 111 enactitlg Sectio11 309(.1), C~ongress realiz.ed tl1at rol.)ttst clesigr1ated entity· 

tJarticitJati(Jil i11 s1Ject.ri1111 a11cti~Ji1s is critical lJotl1 f~.)r tl1e s11ccess <Jf tl1e aucti-tJ11s tl1e111se1v'es a11<-l 

329 47 ll.S.,(~. § 3(J9(j). 
·~ ~ -J 

'.!- ~-r A . ' I d f , ' 199 'Cl' b' ,. -, . d h ' - -- · .,>-i.t t ie a \:re11t o spectn1n1 a11ct1011s 111 . J ~ a 1part1sru1 C.011gress rec.ogi11ze: . t at 
'~[<)]11e of tl1e pri111nr}' crit.icis111s c)f.t1tilizi11g C<)IJlJJetiti\te tdcicii1Jg to .iss11e lice11ses is tl1nt tl1e 
f)f()Cess C<)lll{l ir1ad,.rerte11l-l~{ 11a\'e tl1e e,ffect (lf fa.\.r{)ril1g ()tllj' tltfJse \¥itl1 ~ dee1) JJC.)ckets, ~ anti 
t11eiefore ha\:ce the \\1here\vithal ttJ tJa1tici1Jate in the biclding 11rocess. "fhis "\.\'Ot1ld l1a\te tl1e 
crJ11se(1u.e11ce <.lf fitV<)ri11g i11ctt111l1e11ts~ \.\litl1 estal)lislle(_i re've1111e strea111s;, t)\.~er t.te'\-\1' C(Jtr11J~!l1i.es <.)r 
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I11 pa1iic1tlar~ \Vl1e11 designa.tecl entities obtait1 i11v·est111e11ts fro111 larger cornpanies \Vit11 

to er1ter ar1{l C()llllJete it1 spectrtu11 itt1cti()llS· ... jt1st as Nc1rtl1sf(ir \\li.reless at1(i I)lSI-i (ficl i111\11ctic>11 

9·7. 'I'l1is i11creases co1111Jetitio11 d11ril1g tl1e ar1ctio11~ b·oosts a11ction re'\re1111es for tl1e go\reI11111e11t~ 

ru1d ttlti111atel:y incre.ases v\.ri.reless co111petitio11 tor ccn1s11111ers. 

I);esigt1a.ted e11tit~,.r pa1tici1latio·n ''i11rlt1ce[sJ co111petition'1 it1 spect111111 a11ctior1s;. \\1l1icl1 

JJla:ys a critic~1l role in '~pre\te11t[it1g] esta.blisl1erl fi11l1s ti·o1r1 l~tryir1g. t11e air\'1'<1\'es at s11bsta11tial 

discolu1ts.~}.~.~ 1 In }Jartic11lar~ ·b~y· e11teri11g i11to ag_ree111e11ts tvith i10.r1-co11trolling i11·ve:St()fs f()r 

cafJital, flesig11ated e11tities aTe alJle tcJ bid <.111 lice11s.es i11 r11ajt)f llil)aI1 i11arkets. i\bse11t <.1t1tside 

i11\resti11e11t~, tiesig11a.ted e11tities \~~011ld selticH11 l1e alJle tt) cor111Jete i11 ai:1y 111arket, a11d i11 f1rn1re 

at1ctic)t1s desig11ated e11tit.ies '\1ould be relegi1ted to the least e:\."µet1sivre s1l1all~ t11ral n1arlcets. 

I.i111iti11u tl1e alJilitv ()f cle:sig11ate-d e11tit:ies to raise (1trt:side itrvest111e11t ''ro11ld re·dltce tl1e 1111111ber of' .,._. .... ..... 

c.01npetiti"V·e l)idders i11 s1Ject11Jt11 a11ctio11s~ t1lti111aJel1~ re<lt1ci11g at1cti<.)tl re\le11l.tes. I3ecattse 

spe-ct111111 Li cerises i11 t1rba11111arkets t~/lJic.all~l co111111m1rl l1igl1er \1alties (a11ti 1-1igl1er bitis ), it v·vo11lcl 

also llllpede tl1e alJilit}r of Ile\·v COI11}Jetitors to esta.blisl1 a spectrtlll1 foot}Jflllt in t11e i111porta11t 

url1a11111arkets tl1at pr,)\.riclers need i11 orcler to establis.11 a fi11a11cially· \ria.ble 11et\\'ork.132 

staTt~ttps~'~ 0111tlitJ11s Btidget J~eco11ciliatil)ll 1\ct ·of' 1993, JIJ~. Ref}. No .. 103-111 (!vfay 25) 1993) 
at 255. 

331 Iar1 i\)/Tes & Peter C~ra111tt111~ De,ftc'it Retfuctio11 Tl1roz.tg!1 DtversitJ-~: HtJl'v' a·4Jfir111t1ttv.e 
.. tlc'ff()fl (Jf tltE.? f?(:(~ }}'z.crerJSE~ct ~·4t-lctio.1l ('!o.111petifi(J11~ 48 Sta11f,Jrd I'"'. Re-\1 • 761~ 762; 78<J ( 1996) 
(~'(S]11bsidizing clesignate ... i l)idders created extra ccn111Jetitio11 i11 t11e al1ctions and i11d11ce(l t11e 
csta.blisl1e<i, tu1st1bsidizeli firins t() llicl l1igl1er. ~') . 

.... .... •"'\ 

:J~~L ()t1tsitie irr\test1r1e11t is esp· eciHll'\l in1p. c~1ia11t f<Jr desig11ate(1 e11tities: giver1 the .,,. .._, ,._. 

i11crea.si11gl~l c.apital-li1te11si\re nati.u·e of"t11e vvireless iI1d1LstT3r, \\"l1icl11Jla.ces aclditional barriers to 
er1trv t)ll greer1field er1tities. 4 .... __ , 
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Tl1e res11lts of designa.tecl ei1tity participa.tio11 i11 i\11ctio11 97 s1)eal( for tl1e111selves_ ~.\head 

97 ge1ieratt~(1 reci:>rcl-setti11g a11cti(J11 re\re1111es <)f $~l 1.3 lJillic,11 ·--· 111ore tl1a11 $23 'billior1 l1igl1er tl1a11 
... _ .. ~ ·!"...,..- -1:, ... 

t11e l1ighest pre-a11ctio11 esti111ates. F'1uil1e1111ore" tl1is $23 billilJll st1rplt1s in a11ctio11 re\1e11l1es far 

in tl1e at1ctio11. I~ar fiotll 1Jei11g a l}lirde11 c.)11 t&"\.})ayers c1r (lra\\'1.11g ilu1cls a\va~{ fro111 ,.~ital p11l)lic 

JJrogra1r1s~ tl1e desigti.atetl e.t1tit~l bidcli11g c1·ec.lits s11w·red tlesig11ate:d ei1tities to i11crettse 

co111petitiv·e i1resst1re i11 th·e at1ct:it111 tl1at ge11erated $23 billio11 ir1 a.dditio11al a11ctio111)roceeds~. 

rend.eri11g tl1e l1iclcliI1g credits a11 exce-lle1rt deal for taXJ.la)'ers tl1a.t r)ajd f()r tl1e111sel\-'es r11a11y ti1r1es 

·r'l1ese recorti-setting ttl1ctio11 re\;re11l1es i11 tt1111 ,rielde'l $7 billio11 in fi1ndi11g tor tl1e 
..__, _.. --· 

"•) ) ' 

i €"·,.. b. ~1 - · . · .:\ "'r1 "'"S 3 · · . · 1 · · . · · · 'l .'1-'* Tl · · l f' ''· . 9 7 ex11ectet .~) · Lt io11 i11 L~ v-·,/. -. s1)eCtT11i11 re ocat1011 ci.Jsts.- - · ie res11 ts rJ _ ~~11ctl()ll . ·. 

de111011strate tl1e Sl1bstm1tial a11d qt1antifial)le p11blic i11terest b:e11efits ot~ })artici1Ja.tion b)1 

designated. et1tities like: No1il1star --- be11efits t11at Petitio11ers El1rliclt ru1cl C~\1l1\/N1\i\C::P et1tirel\1 
-i' __ • ...... 

. 
tiltl{)re. ,._. 

·""1-""l-""'I 

~:~:~ As (~01111r1issio11er rvfig11011 Cl~rb11r11 statecl, ""It~ j'(}ll l1arl condt1cte(1 a poll of a11al~{StS 
l)ef<.)re tl1e start ()f tl1e J\. \l/S-3 at1ctic.111, the 11igl1est.1)re{lictit)ll gi\reI1 fiJr its :yielti '\VOtll(l nt1t 11a.\le 
exceeded $l8 l1illi(Jt1." ~·state111e11t of"'(~o.r11111issio11er lvliano11 I .. c:lvbtu11011 tl1e Itesults o!-tl1:e 

4., __ . ~ 

i\ \\lS-3 A11ctio11~ '~ Ne'\i\rs Release, FCC.: (releaserl Ja1111ary 29 ~ 2015)~ a"\"ailal)le at: 
11tJt): //\'t'\\~'-.t. fee. U{.YVi'ci{)Ct1111t.~11t/staJe111e11t-c<.)111111ission.er-clv'l)ttr11-a.\v-3-n11etio11-res11lts. t ~~ ~ 

334 S'ee (~01111nents of'tl1e DI~, Oppt.)rtt111ity· C~c~alitio11, \\rr l)ocket Nl). 14-·170:~ CiN I)ocket 
No_ 12-268_~ Rl\--l-113·95, \\1T Doc.ket No. ·05-211, at 9-10 (filed Febrt1a1)r 23~ 2015) (~'DE 
()1111ort1u1it)? (~<)alitio1t <:01l1111er1ts''). 
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Petitio11er \lTel all11cles tl1a.t Nortl1stai- \\Tireless.' participatio11 as a designated ei1tity ii1 

a:ctual l)i(lliil10. tiaJa .frc>111 tl1e a11ctio.11~ ll<)\Ve\rer~ cle1ll()11stratt>;s tl1at la.rue it1c11111ber1ts i\··r',~1~ at1<l 
,_ • ·' ·'I....-' 

\terizo11 \:\1011 t11e licenses bid 011 ru1d lost b·y· n1ral local excl1a11ge carrier ('~LE('~') biclders to a 

r11l1cl1 greater exte11t. tl1ai1 tiesig11a.tecl e11tities lil(e- No·rtl1stax tutl. Tl1e a11ctio11 tiata. sl10"\\l"S that 23 

l)idtters self--i(ientitVu1~ as i11ral I~I~.(~s biti on a11d lost 115 lice11ses ·,,raltied at $387 111illio11. lt)Sit12 
~ ~- .. ~· 

to bid{iers inclu{li11g 1\'f.t<t'l~ ($139 111illio11)~ 1\cl\ra11tage ($66 111illion); \leriZ\Jll (.$44 1:r1illiot1)~ 

SNit ($4l 111illit)n)~ Nortl1star \\lireless ($35 n1illio11)~ ··:r-.I\tfobile ($33 111illio.r1)~ :NI~ C:olt)ra<l.o ($2ti 

111illi()ll}~ a11d (1thers ($5 111illior1). Of'tl1e tot.al lice11ses tl1e rt1ral L.ECs lo·st~~ tl1e licer1ses ,,1or1 l))r 

N ~Jrtl1st.<1r acct)t111teti tor less t11a11 a ter1111 t1i' tl1eir total \1all1e. i\:T & T ai1d. ·\r erizo11 JJla}~eti. a 11111cl1 

111ore sig11ifica11t role i11 ot1tl)iddi11p; ti.n·a.l LE.Cs t11an Northstar ai1d its joi11t birlclit1g pa1·tt1ers. 

l'v1c~reover~ tl1e rt1ral I~J~.(~s e11tereti total llids cq11al to $113 111illi on. for t11ese lic,en.se-s ....... 1 ess tl1ar1 

l1i(idi11g data. ·fails l{) st111JJ(Jl"t ft1e cl1aracterizatio11 tl1at Nortl1star's l1i(idi11g dis1)lacerl ru1·al I_ .. ECs. 

Petitio11ers C\\1.,.\./NA ... J\CP, El1Ilicl1, ancl <.-::TTI eacl1 con11)la.in abotit the risks tl1at isstn11,g 

Nortl1star \\tireless~- lice11ses \vouJd. preserlt for fi1tt1re ,:v:ire1ess at1ctio11s, il1clt1d.i11g tl1e t1pco1ning 

'-1 ';- ... ~ 

60() ~··11:Iz~ 1)r(Ja~d<.~ast. i11ce.r1ti\re a11cticH1.·~-' ·· i\J~ at1 ir1itia.l 111~±tter~. tl1ese C<JitltJlai11ts i11ak:e c1ea.r tl1at 

tl1e Petiti()tlers' real C<.)11c.er1t is 11l1t: '\.\··-itl1 N<.)1tl1star \\lirele:ss' C<.)JllJ.llian.c.e v\ritl1 tlte r11les~ lJ11t ratl1er 

~~ ~~ j. 

·-=--=-.) ~)(?.t?. Vtel J>etiti(Jl"l al 5. 
·~-~-r.=~ 

---·· Se~e .. f?.g._, ·st(,lten1e11t o.f~ (~0111n1issio11er ~~j it Pai (rviarch 16~, 2015)~ r:rvail[tble a.t: 
l1tfJJS ://.apps. fcc .. g()\r/eclcJcs"~~-l1t1l-,lic./a.tta~cl1111atcl11D:Q(.'.·-3 3 25 2.,4_.1\. l .JJ(lf. 

337 ~'iee (:\1\ll\/Ni\,l\.(~1> :Petitio11 r:it 6: I~11rlicl1 l)etitio11 at 1: (:.~1.,~rl I)etitio11 at 8-9, , ' 
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a11ctio11s - co11ce111s that s11ot1ld b·e raised i11 a ru1en1aki11g proceedii1g~ ratl1er than n1a1Jetitio11 to 

cle11): isst1i11.g Ncn·111star \\rireless. ~ lice11ses tu1der tl1e existir1g _ri1les. As st1cl1~ tl1ese Petitit)t1ers ~ 

CfJlllJJlai11ts <"-ire t.11is1)la.cedl:" a11(l sl1t)ltlrl l)e rejecter!. 

I1i adclitic>11 to tJ1eir legal in:ele"\'H11ce~ tl1ese I>etitio_11e.rs ~ cor111Jlait1ts ig11ore tl1e \teI)' real 

benet]ts for fi1uu-e spect11J111 .a11ctio11s ii1 a,:vardi11g Nortl1star \Vireless ~ lice11ses a11.d, si111ilarl-y·" tl1e 

ver)~ real risks for ft1t11re spect111m a11cti_c.,11s u1 (_1e11)ri11g tl1ese lice11ses tc1 Nortl1star \Vireless. 

rel)1 011 tra11s1:)are11t ai1cl 1Jredictable r11les go'v·er.r1i11g tl1eir JJal'tici1Jation. I-'aili11g to grru1t ·Nortl1star 

\Vireless t11e lice11ses tl1at it ,,.ior1 i11 .l\11cticlil 97 C<.)ttleJ ca11se ull 11<..)teI1tia1 IJaiticiJ_Ja11ts i11 S_t)ectTltI11 

a11ctions ft)r tl1e ft)rese.eal)le fi.rtt1re -· incli1di11g b(Jtl1 tiesig11atecl e11tities a11d i.t1c11111l)e11t 01)erators 

--- to tiisc.011r1t tl1eir bid.s beca11se cif· the i11creased lJer.ceiv .. ed risl< aJtd lack of c;ertaitrt3t 111 auction 

participati()ll. 13otl1 results CC}ltld gi\re rise to lo\~,rer a.uctio11 reve11t1es~ decreased cor111Jetiti(111 i11 

A~ Tt"ansparent ~1ncl Predictalile Rules '''ill Pr.omote the Pa1"ticipatic1n of 
Designat:ed. F:11tities in F"'uture S11ectrt1111 ;\uctiot1s. 

ei1tities i11 ft1tt1re <1.llctio11s, i11cl11rli11g t11e l)r(Jadcast i11ce11tive: HllCtio11. 
338 _As the (~·l1111111issilJ11 l1as . ~ ...... -

see11 n1 p.ast auctions.~ i1npeding desigr1ated entity- participatio11 in the co111petiti~le biddi11g tJrocess 

reduces a11ctio11 re··ve1rt1es~ i11creases tl1e risk of' foreelclst1re l1y dcl111i11ar1t ).)f(1,,.viclers <cu1d t1egativel)r 

alter the t1ria1 at1ctior1 resttlts tl1ro11gt1 et _{t(JS'f cl1alle11ges tc~ <lll estal}lisl1e<l re:g1tlat<JI')/ Jlf<1cess 

333 !See F'l1rc11tgott-Rotl1 De.claratio11at1"f 19 ('"Trm1s1Jarent r11les enc;o11rage paTticipation 
i.11 a11 a11ction l)\)- t1idclers. ~~). 

~ . 

9-... 
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·v·lOltld l1nde1111i11e desigi1ated entity co11fidence in t11eir a.bilit)1 to participate in firn1re; a11ctio11s~ 

..... ~, 
•· • _),_)~;> 

CfJlllJH:~tl1.1t11l. . . 

I)e1lvi11!:.1 N-\.)til1star \Vireless" lice11ses « .. i.11 sr)ite of its clt..,ar cc1r1t1.1lia11ce \\"itl1 tl1~~ 
.,, <...-' .r 

(~0111111issio11' s desigi1ated e11tity'" 1i,1les ----\\'ill 1n1cler111i11e tl1e co11t1cle11ce of clesignated e11tity· 

bidders IJartici1Jating ii1 fl1h11e FCC.: \:v·ireless a11ctio11s~ iI1clr1dii1g t11e· broa(lcast. ir1ce11tiv·e ai1c.tior1. 

I~11rtl1e111ll)re. re-d11c.i11il tl1e co11f1de11ce t)f' ii1v"estors regardi11g tl1e abilitv t)f tiesig11atecl e11tities to 
. -{___' ~- ~· -· '--· 

111r:rrkets. LTiti111atel)''~ tl1e f)t1l1lic '\Vill :alsz1 st1frer fi:·z)111 a. la.ck t)f' tra11s1Jare11c3r a11d certair1t}~ i11 

a11ction J11les, l)eca11se they \;\rill lose tl1e be11e:f"'its t)f'l1a·vit1g {iesi_g11ated ei1tities se:r1/e as {lis111ptive 

in110\~ators and cot1lpetitors it1 the p(Jst-at1ctio11 nlarlcet tor \\rireless set'\tices. 

B~ (irantitig the Petitio-11s (~o-uld (~ause l?1 .. osJ!ecti'\:e Bidders to I>iscou11t tlteir Bid~ 
and (;ould Le~td to a ~'laile£1 Broadcast Incenti\'e J\uction 

Spectrtun at1ctio11s are 111ost lil<el,1 to be st1ccessfl1l vvl1e11 t11e c~o1111nissio11 adl1eres to lcev 
~ r 

t11ese ·pri11ciples l1as led. to tailed a1ictio11s. It is pa1iic11larlyr i111po1iru1t tl1a.t the Co11m1ission 

111aintair1 a -co11siste11t a11cl col1ere11t spectTur11 lice11siI1g polic~l i11 tl1e Ill(Jnths lea.di11g t1p tc) tl1e 

339 5~ee.~ itl. (~~J3idders \\rill be CJlCOl1f<:tged to _pru·ticipate b)~- cleaJ atld. e11f(lfCe~ll)le fllles. 0.tl 
tl1e otl1eJ l1a11<.-l~ biclders \;J;,r:ill l)e (_1iscol1ra.get1 frt)tll JJmijc.i1)ati11g if (1) r11les are i111c1ear~ (2) r11les 
are l111e11fc.)rceal1le; (3) rttles are s11l~ject to cha11ge after tl1e Ht1ctior1~ c_)r ( •l) tl1e e11tire at1ctio11 is 
s1ibject to beit1g ~lclideti.~') (fclcrt11ote 0111itted). 

J,~o s~ee R. Presto11 ~.rfc.i\fee &. Jolu1 l\.:fc1viilla11~ ~'1\11ctio11s and Bidcli11g~ '~ 25 J. E.con. L.it. 
699; 711-l ti~, 733 ( 1987), 
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incenti \re a11ction~. "\vhicl1 is poised to be 011e of tl1e 111ost. i111p·ortai1t opportlu1ities foJ \\rI.reless 

Sj)ite 01~ its clt..,ar CC1fll}Jliat1Ce \\"itl1 tll~~ (:(>llllllissic~11's fttlt~S fc~r <iesig11ate~J etrtit)r J>Hl.'tici1>atioll 

\vo11lcl cast tn1ce1iai11t;;r 011 tl1e C~o1n111issio11~s co111111itn1e11t to the prn1ciples go\1erning its a11ctio11 

fJrocess at the sm11e tirr1e tl1at prospectiv"e bid(lers iii tl1e. ince11ti\re al1ction aJe e'\1alt1atli1g tl1eir 

l)l1sit1ess plfu1s ru1cl 1naki11g a d.eterr11i11atio11 as to vvhetl1er tl1e be11ef1ts c1t~ particir1atir1g ii1 tl1e 

ir1ce11ti-v·e a11ctior1 <.1ttt\veioJ1 tl1e risks. 
L.~· 

111 f)8St (:on1111iss:iOtl a\lCtions itl \V}1ich JJrOcesses \\1ere lll:treS()l\1-0<l or llllCle:ar~ re·ve.1111es 

reve11ues as tt re.si1lt Clf~w1certau1nl s11rrot111di11g t11e principles go'\~er11i11g the a11ctio11. l11 the 

111011tl1s lea.di11g to tl1e auctio11~ tl1e c.:011gressi<)11a.l Bt~dget Office liad riredicted tl1e sale of lice11ses 

for \\1CS SJ}e·ctrt1111 \·vot1l.d raise i1earl)'' $2 l)illi\)11 for tl1e lJ11it.ed States l~reasttl)~ .341 II()\Ve\ter, i11 

its cle:sire. t<) raise that re\ren11e~ Co11gress estal1Lisl1ed a11 acce1eratefl a11cticn1 ti111eli11e~ \¥l1ict1 . ~- ~ 

forced tl1e c:o11111ussion to tn1ncate its process a11t1 lec1 to ltncertai11t~l al1'0llt tJ1e wcs spectr11111 

tl1at deterrecl so111e bidders fi-0111 partici1)ati11g.342 B·ecai1se of tl1e C~o111n1issio11's fail11re to adl1ere 

to t11e ll·(~St tJri11ci1)les (Jf at1ctitJil <lesig11~ \'.\rl1e11 tl1e a1tcti{)ll \·vas 11e1{~ t11e SJJectnJ1.r1 \\.:r~1s clr~1sticall.)~ 

341 5~ ~) H .. -R l·Cl"-14·. 9· ... J. 14· 19(\7' f.f. • . ~' . . ( lll1. ""-· ;, .7, ). 

J
42 FCC Re1?a1·t to Co1-i.grf~ss ot1 S.JJ<"~ctrl111i .. 4ltctiot1s~ \\tT Dock·et No. 97-150~ FC'C 97-353 

<lt 35 (()et. 9~, 1997). 
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011e perc.e11t of· i11itial predictions.3 ~3 :rvian)' \\.TCS lice11ses sold for $1.f)O ai1cl ·011e license i11 tl1e 

'"".""i ."'i 

Sar1Frar1cis·C{)111arket S{)ld f()r $6.l)O._)'):·~ ()11e "\\·it111ing l)idde:r \.V()l1 tl1e rigJ1t t() se1'\re fo11r large 
.__. 1..-L· ..__, 

CT-rnntll1g tl1e I>etitiot1s l1ere \\'Ottld gj\re rise to 11nce1iaintv· ru1d lacl( of clarinr for bidders 
..._, ""--•' -.F ,,,,, 

iii tl1e ince.i1ti\re al1ction~ ai1t-l lik·e tl1e "\\TCS a11ctio11 cottlct redt1ce JJartic.irJatit)tl lJ)' a1l 1Jote11tial 

l)idtters.346 Bidclers \:\"llt) are concerr1ecl abot1t risks or i111certai11t).' i11 tl1e proposal tJfClcess are 

l1roaclca.sters coi1ce111ec1 a.bol1t lot,ler biddi11g 111a)' decide i1ot to i1a1tici11ate~ tl:111s red11cir1g tl1e 

a111c11111t of SfJectrt11n a.1/ailable to l)e a.t1cti(111e(t Prt)SJJecti\re lJidders as \-\~ell as l)roa.dcasters \1.iill 

97 ~ ;;u1cl '"'·ill take t11eir Clle regarclit1g tl1e reli<:tbilit)t of tl1e i11ce11ti've a11ctio111Jrocesses fi·o111 tl1e 

Co1:r1111issi()ll~ s treat111e11t: of N.()ftl1star \.\lire1e:Ss. "I]1e (~0111111issio11 ······ a11d t11e lT11ited States. 

l~reast1ry ··-·-·-·-·-·. car1tJ()t aJlord f()r spect111111 i11 the it1ce11ti\re at1ctio11 to sell for <ii111ir1isl1ecl ,.~a.lt1e l);~· 

creati11g l111certai11ty a111011g 11()te11tia1 bi{l(lers 110,~l. 

343 Ti111otl1~t Sal1uo11~ Spec:t1~t1t11 .::111ctioJ1s l).V tJ1e [!11iletl .States Fetlert.1! c;ot111ttltt1ict1tio11s 

C:rJ.tl1111issit).11 at 14- (Dec. 6~ 2002}~ tlV<Ji/riblt: (Jf t1t.t1J://f"itct1lt)l.Sllll1.edl1/tsal111<)ll./FC~Ccl1a1Jter.pclf 

(last aceess.erl ]\/lay· 18~ 20· 15) . 

..... :\ .c.-

,)·~ .. ' lei. at 15. Si111ilarl1·~ tl1e 2000 spect1·l1111 at1cti()ll irt tl1e Net11erla11ds~ t\l1icl1 ,,~as plag11ecl 
l)y pOt)f a11ctit)ll desig11 a11cl tacit cc}llt1sio11 b_y~ bidders, raiset1 3 0 perce11t less re\re1111e tha11 l1at1 
l)ee11 forecast . • Se!'?. E.ric \"a11 Da1111r1e. ~.:r11e Dt1tch LT!\tfTS-i\J.1ctio11 n at 2-4 .(Nc.)\r. 2001 ~- rev·ise<.1 

·' ' . 

i\l)f L 2()02), tl\>~t1ila.l>lt.~ (Jf 

l1ttp://citeseeix.ist.JlSl1.ecl11/\rie:-w•dt)c./clo\v11loa.ti?ti..oi= 10.1.1.202. 76·19&re1)=.re1Jl t~t3rpe:=i.)tif' (l<ist 
a .. ccessed J\~1.a.y 18~ 2J) 15). 

346 s(~(:I F't1rcl1tgotf-R()tl1 l)eclHraticJtl at iI 31 (',:I.,ittle \.Vill disco11rage l)articipatio11 itl fl1ture 
a11ctions as n111c.11 as a se11se tl1at tl1e Fc:c \Vill e11s11re tl1at tl1e 'rigl1t ~ con1_pa11ies \Vi11 at a11ctio11 
<111cl tl1e ~\VJ.\)11g' C()lt1panies lose.~~). 
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_._._.._..._.._~.V-·.-....•.<.<.:<..<.."-.._.._,_.._._.;,.-.,..._.._,_...._..._.._._ .._.._.._.,_..,,_..._,,__.._'<,;.;.~~.._.._._._._...._._,_.._.._,_._.._-._._-.,_~.-.'-.• •.'- - - - • ·.• • - - • • • - - - - • • - - - • - - • - - - - ···-- - • -- • - -- •- - - _.._._.._...._ - -- • - - ---- ._..__ -- --- - - - - • - • - • •'' .• ,. 

(~:(.)N(.~l.~lJ8l()N 

R ·~~~re·'l:(·:t~-~t·~1•·1· ... ::- f:<t;;h. t"ii'11"it. ·~""~ . .~ ,,_. ... ·~ .l ~ ... ~ '~ ~ .• $~ .. '* ·'l<·'-l~ . " 

·' . " r .. " ....... l .. -~ . ' . 

~2{}()()5 

Jts l\tt~>rt1evs 
"" 
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l; I .. a.l1ra. K, I.,a)"tt)tl~ certify tl1at t111e <111Jl c.<.)t1·ect copies <,f tl1e fc.)regoi11g N{)rlllstar \\Tireless~ 
LLc·· Oppositio11 to ·Petitions to Den)'' a11cl associated. attacln11e11ts \¥·ere cleliv·ered on rvla;r 18, 2015 
lJ)i elect:rcJ11ic 111ail (+-), l1ar1ci cleli\tei)t (*)~ a11<i/<lr tJ11itecl States r11ail~. first class JJostage t>repairl (**)~ 
tl) t]1e f()]l(l,Vi11g: 

~· 

Beru1ett J_.,. Rci.ss ·+· * 
t~J111air J.a\recl 
\Vile\r l{eir1 I".I,.J) 

~ 

1776 K Street~ N.\\l 
\\lasl1i11nto11, I)(~ 2{){l{J6 ........ ·-

bross(~~::\:vileyrein. Cl1111 

l1ja\'ed@}\viley·rei11.co111 

i\ntl1c.111v K. \ 7 ea~cl1 + * .,, 

l<.ol1ert /\. Sil\1e11tlatl 

Be1111et & Be1u1et. PLLC 
·612~i 1\.·laci\Jtl1ttr I3ot1levHrtl 
Betlie.sda~ 1·1D· 20816 
hreacl1(ii::be11r1etla\:v,cor11 

1._ _.~' 

rsil\te1111a11{fl)l)e1111etlaiv. ccl111 

Coi-t11s1."?.! /() (7e11trctl le;ra.Y .7ele1Jl1011e 
!1rvest1l1f_?11ts L.JJ a1J(f R(Jif1bov,/ 
Tt?lef'tJllrftlttJJict-IlioflS A4s·so,cir1fi(Jtl .. !J'J(:. 

Del"1l1ie· Gt)ltl111ar1 ** 
·George J(.ol1l 

~-

5 (} l '~fl1ird .S tre·et. N .. \\r. 
\\la sl1 i11 gt{)ll~ ])(-.: 200{)1 - . - - - - -.t.;.• . - . - , - - . . . - - . -

IIilar~,r (). Sl1elt.c1r1 * * 
1156 15tl1 Street.~ N .\\t_ 
Suite 915 
i:1 ... · h. · o·· ~ .., OOO -"···/as 1r1gton., l .. :... . ~) 

~· . 

1\1(1fio11t1l ... 4ss(J(_:i{tfi()tt .. lor tl1e 
..,4{WC11"1cen1i:.?.11t {?.f Cic1ll1f'f?,(f People 

Ja.Ila)~ e I11gra111 * * 
Nat:i<)llal :\.ctioJ1 'Net't\\)rl.;,'.) ItlC, 

106 \\le:st 145t11 Street 
Ne~' )(ark~ N--Y.- l(l(l39 

Ger1e,lie1/e R<1ss ·+· 
J)eter l)ar<)llCc) -+

Broa.dba11ti Di,risio11 
\\! ire1 ess 'f ele·Ct)111111l111i cati ()11 s 13: t1rea.t 1 

Federal Co1111nt11licatio11s ('·0111111issio11 

,44. 5 1,\~ve1 .ftl1 Street, S. \'r. 
·' 

\\lasl1iruztl)It, :f)(; 20554 
'"--· . 

ge11ev·ie~le.ross@~:'.±cc.go'v 

j.)eter. c.iarc.)tlC.<)&f..l<.:c. gt) \! 
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• --~~ . ._ ....... ________ .................... _ •. ~.-.-_ .............. _'I...---.•.~-.. \... ... _-_ .... >..:...:.';.•.IQ-._._ ... _._-._-.•.-..·-'"·"'-·---'··"'··-- ...... -..... _.._. _____ ...... -.-.•.-.---.-.-.• .... ·--.-.-.--.-.--.-.---.-"-·--.-.... -.•.•.-.......... -.---... ··-···•.-.----.- ... - - - •.-......... -.-.-.-.• -.- •:•.•.- - -.- -·-. - - -- ••••• •.-. - -.•.•.•.• ............ _ ..... -..._. -----·- -··...... • -. ' ·--- - .-.... -...... -· ...... ··-. - ... - ~ •• --- ----, ,-_ ..... -••• -... - • - .-.. .... -· ........ _ .. _ .. _ ..... -_ .......... __ -- _ .... _ .... -- ....... --- -.-... - ------.• - ........ - ...... -.•.- -- •.•.- •• __ ._ ... .-. •,•;"( .• 

I-fis1~a11ic ·1\~(.lltl<Jh.)g)~ ittltl 

]'elect)11)111 t1t1ic:.atit)11s 11artT1ersl1ir} * * 
1.4_,. 4' 4.··. I St.1·•=>-~~1 N-\\! l . i, ............. >.. . . . 

S tti te St)() 
\~tashing:i{)fl°' IJ.C~. 2()()(}5 

K.~ttie :tvtci\ulifle t ~* 
Ax11ericax1s -ft)f. ··rn:{ Ref{)rrn 

~·r·t1 ·<t1·1 ~lli:' .~\ ~ i-,t1a:; tz,-. -;·_ · * * 
.ti.. l.~ S. A..._.~-.,, -"' . ,.. ~J~.( . -

(:~itizt~11s i\gt1itlSt (}rrverrrtx1er1t \\/ aste 
l 3t) l Pe11ns,/l'"aJ1i~1 ~~\\le11tie N\\I . ...:• 

-~- N·r)Ite t) f ti1ese f'etitiz111ers i11c.lt~~Jt~(] it1 its 
1)etiti~>11 a:n adclress f<>r se1·~lice ()f tl1is 
()ti.;p· ... ···1;·~1· l·~n ··1··~.,,e- ·:1· ··1·· ·I". ..... ,,,.r. ··µ.~ .,~~ ·1·:.,rlt') ~"\:•''""µ ~~re . J·' . t>~. s. .• . • .· . ~b. -· { l. t t·o;..•,"):-:.-....... , ~·-.A L . :d ~ ~;•'I..·~ .... ·~;-~ .• 

-i:.... ·~(,-< ·:>.·'i s ·) 1- ., I\/ ·<t1 1 r~- r~"'r11·1 ~rt~.<)~~~ ,~-s·-- j 1"' -~1 '1,~·1~· ·'.! -rt.;:...r l,$-.;~0-,.·~~ "( .t. ,_: \. ... ~. x,Jv ., -~:- :<'.. 1~ ci:~~ll,., •. t: .. _{."'.._ u.1 :>...·.-

('/"\-)J d Sli'".t i t~ {"I' -~~ l'>~ ·:1:S:i') )"\ :C~ h ~ (.) ~~ -~-:~ )<~·~ l'\ ..,.. '"·',.,.;.i.,..., ,,$,~~ <t-l -Y ~ ,,, •. ~>,,,;~~ ... t\. ,.\:dc~ "'"~" .. _ ..... 
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Casf} 1:15-c;v-02848-KBF Doc;L1n1E-:nt 13 FiiE-::cj 05/25/15 Page-; 1 of 68 

-CV-

United States District Court 

for the 

Southern District of New York 

SP SPECIAL OPPORTUNITIES, LLC, 

Appellant, 

-against-

LIGHTSQUARED INC., et. al., 

Appellees. 

ON APPEAL FROM THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK (CHAPMAN, J.) 

IN RE LIGHTSQUARED INC., ET. AL., BANKR. CASE No. 12-12080 

BRIEF FOR DEBTOR-APPELLEES 

MILBANK, TWEED, HADLEY & McCLOY LLP 
MATTHEWS. BARR 

ALAN J. STONE 
MICHAEL L. HIRSCHFELD 

ANDREW M. LEBLANC 
28 Liberty Street 

New York, New York 10005-1413 
(212) 530-5000 

astone@milbank.com 

Attorneys for Debtors and Debtors in Possession 
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Casf} 1:15-c;v-02t34t3-KBF Doc;L1n1E-:nt 13 FiiE-::cj 05/25/15 Page-; 2 of 6t3 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 8012 of the Federal Rules of Bankruptcy Procedure, 

LightSquared Inc. and certain of its affiliates, as debtors and debtors in possession 

in the above-captioned chapter 11 cases and Appellees in this appeal, each 

non-governmental parties, through their undersigned attorneys of record, hereby 

certify that the following list reflects the corporations that directly or indirectly 

own 10 percent or more of the common equity interests for each debtor: 

~~~~~~~~~~~~~~~~~~~~~~~~~1m1~~~~,~~~11119:1~~~~~~~~~~~~~~~~~~~~~~~ mmmmmmmmm1mn1neet~~~owuei~ ·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~ ....... ~.~ ......... ~.~ .... ·~·~ .. ·~·~ .. ·~·~·~·~ .... ·~·~·~ ... ~ ... ~ ......... ~ ..... ~ ..... ~ .. :~i~ j~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ mmmmmmmmmmm1ntlif eet~~~mw~netfsi~mmmmmmmm1m 
·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~ ..... ~ ............... ~ ......... ~.~ .. ·~·~ ..... ~ .. ·~·~·~·~ ....... ~·~·~·~·~·~·~ ............. ~ .... ·~·~ ...... · .·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~·~ 

LightSquared Inc. HGW US Holding 
Company, L.P. 

One Dot Four Corp. LightSquared Inc. HGW US Holding 
Company L.P. 

SkyTerra Roll up LLC Light Squared Inc. HGW US Holding 
Company L.P. 

SkyTerra Rollup Sub SkyTerra Roll up LLC HGW US Holding 
LLC Company L.P. 

LightSquared Inc. 
Lights~rared Investors Light Squared Inc. HGW US Holding 

Ho dings Inc. Company L.P. 
SkyTerra Investors LightS~uared Investors HGW US Holding 

LLC Ho dings Inc. Company L.P. 
LightSquared Inc. 

TMI Communications LightS~uared Investors HGW US Holding 
Delaware, Limited Ho dings Inc. Company L.P. 

Partnership LightSquared Inc. 
Light Squared GP Inc. LightSquared Investors HGW us Holding 

Holdings Inc. Company L.P. 
TMI Communications LightSquared Inc. 

Delaware, Limited 
Partnership 

Light Squared LP LightSquared Investors HGW us Holding 
Holdings Inc. Company L.P. 

TMI Communications LightSquared Inc. 
Delaware, Limited 

Partnership 

• 
- 1 -
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Casf} 1:15-c;v-02848-KBF Doc;L1n1E-:nt 13 FiiE-::cj 05/25/15 Page-; 3 of 68 

·:·:·:·:·:·:·:·:·:·:·:·:~:r:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:;e:·:n·:·:·:·i;;::~·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:.:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·;n·•·:·:·:·:·:·:::~:::~:·:·:·:·:·:·:·:·:·:::·:·:::·:·:·:1· it1·:::::::::::::::::::::::::::::::::::: ::::::::::::::::::::::::::::::::1·::ll·:·:·::;;;:i::.l~~~~:::~iit.=ll·:·:·::~~i· ·:~: ·::::::::::::::::::::::::::::::::: 
~=~=~=~=~=~=~=~=~=~=~=~=i::;~~ ·: : ·: ·:· .· ~} : ·:1~=~=•: . :1i:ti. : :: ::}:~=~=~=~=~=~=~=~=~=~ =~=~=~=~=~=~=~=~=~=~=~=~=~=~=~=~=~tt:1rr:e~:t~=~~~wne1. :~i;:,~: =~=~=~=~=~=~=~=~=~=~=~=~=~=~=~=~=~= ~=~=~=~=~=~=~=~=~=~=~=~=~=~=~=~== :: : :u =•::~~=i:fo::•:•:= : =~~::1 ~:i:;.:: t~=~=~=~=~=~=~=~=~=~=~=~=~=~=~= ·:·:·:·:·:·:·:·:·:·:·:·:·.·.·:·:·:·3:Wlt.:l ... ·.·:·:·.·.·.·:Jl ... ·.·:·:·.·:ll~L.:.:·:·:·:·:·:·:·:·:· :·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·:·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.· ... ~·; .·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.· .·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.· ..... ·.· .·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.·.· 

ATC Technologies, LightSquared LP HGW US Holding 
LLC 

LightSquared Corp. 

LightSquared Finance 
Co. 

LightSquared Network 
LLC 

Light~q~a~e~ Inc. of 
V1rg1n1a 

LightSquared LP 

LightSquared LP 

LightSquared LP 

LightSquared LP 

•• - 11 -

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
HGW US Holding 

Company L.P. 
LightSquared Inc. 

LightSquared Investors 
Holdings Inc. 

TMI Communications 
Delaware, Limited 

Partnership 
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Casf} 1:15-c;v-02848-KBF Doc;L1n1E-:nt 13 FiiE-::cj 05/25/15 Page-; 4 of 68 

~~~~~~~~~~~~~~~~~~~~~~~~1~•~•1~~~~11~~~11111'~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~11111~~~~11r111111~i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1~•~1itf:1~~~~m~•~1,ui~= ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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PRELIMINARY STATEMENT 

SP Special Opportunities, LLC (''SPSO'') raises two points on appeal, 

the first a tempest in a teapot, based on a labored parsing of the syntax of that 

portion of the Bankruptcy Court's Confirmation Order1 defined by SPSO as 

''Injunction B," and the second an ill-advised bet that this Court will overlook the 

years of misconduct by SPSO that preceded, and entirely justified, the Bankruptcy 

Court's entry of clause ''(iii)'' of Injunction B. 

As shown in Point I, below, SPSO is simply misreading Injunction B; 

there is no broad injunction against conduct that interferes with LightSquared's 

''actions or efforts." Insofar as there is any perceived lack of clarity in the text of 

Injunction B (and LightSquared believes there is none), it can be cured by the 

insertion of a comma. LightSquared would consent to such modification of 

Injunction B to address SPSO's professed concerns, but there is no need for any 

major surgery to that provision, much less the complete excision sought by SPSO. 

As described below in the Statement of the Case, SPSO and its 

affiliates have for years engaged in unlawful efforts to gain control of 

LightSquared' s spectrum assets and did everything in their power to hijack the 

bankruptcy process and frustrate LightSquared's efforts to reorganize. The 

1 ''Confirmation Order'' refers to the Order Confirming Modified Second 
Amended Joint Plan Pursuant to Chapter 11 of Bankruptcy Code. (Appendix 
(''App'') 367-467.) 

Exhibit Page No. 187 



JA009386

Case 1:15-c:v-0284.8-KBF DC>C:lJfnE-::nt 13 FilE-::d 05/25/15 Pa.gf} 11 ()f 68 

Bankruptcy Court made extensive, meticulously detailed findings of this 

misconduct in its earlier opinion, LightSquared Inc. v. SP Special Opportunities, 

LLC (In re LightSquared Inc.), 511 B.R. 253 (Bankr. S.D.N.Y. 2014) (hereinafter, 

''In re LightSquared''). As shown in Point II, Injunction B, and particularly clause 

(iii) thereof dealing with regulatory approvals for terrestrial use of LightSquared's 

spectrum, is an entirely permissible injunctive provision that furthers the 

implementation of the Plan2 and protects the Bankruptcy Court's finding of 

feasibility under 11 U.S. C. § 1129( a)( 11) (''Confirmation of the plan is not likely 

to be followed by the liquidation, or the need for further financial reorganization, 

of the debtor or any successor to the debtor under the plan ... ''). Contrary to 

SPSO' s assertion, granting such injunctive relief, which is an appropriate response 

to the proven inequitable conduct of SPSO and its allies, is well within the 

Bankruptcy Court's subject matter jurisdiction. 

Notably, as SPSO itself makes clear, the challenge SPSO presents by 

this appeal and the relief it seeks is specifically limited to Injunction B. SPSO 

does not challenge the confirmation of the Plan or any other portion of the 

Confirmation Order. Thus, whatever may be the outcome of this appeal, 

2 ''Plan'' refers to the Modified Second Amended Joint Plan Pursuant to 
Chapter 11 of Bankruptcy Code. (App 469-581.) 
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LightSquared will continue to move forward with its reorganization under the 

Plan.3 

COUNTER-STATEMENT OF THE ISSUE 

WAS THE BANKRUPTCY COURT PROHIBITED FROM INCLUDING IN ITS 

CONFIRMATION ORDER A LIMITED INJUNCTION THAT ENJOINS ONLY ACTIONS THAT 

INTERFERE WITH THE IMPLEMENTATION OF THE PLAN, INCLUDING A NARROW 

SUBSET OF POSSIBLE ACTIONS EXTENDING BEYOND LIGHTSQUARED'S EMERGENCE 

FROM BANKRUPTCY THAT WOULD DESTROY THE UNDERPINNINGS FOR THE 

BANKRUPTCY COURT'S CONFIRMATION FINDING THAT THE PLAN Is FEASIBLE? 

LightSquared respectfully submits the answer is no. The Bankruptcy 

Court made extensive factual findings of misconduct by SPSO and its affiliates 

intended to destroy LightSquared's ability to reorganize. None of these findings is 

challenged on this appeal. 4 ''It is axiomatic that the contours of an injunction are 

shaped by the sound discretion of the trial judge and, barring an abuse of that 

discretion, they will not be altered on appeal." Merck Eprova AG v. Gnosis S.p.A., 

3 See App 454 (Confirmation Order ii 47) (''If any or all of the provisions of 
this Order are hereafter reversed, modified, or vacated by subsequent order of the 
Court or any other court of competent jurisdiction, (a) such reversal, modification, 
or vacatur shall not affect the validity or the enforceability of ... any provisions of 
this Order that are not expressly reversed, modified, or vacated . . . . ''). 
4 On June 23, 2014, SPSO filed an appeal from that portion of the Bankruptcy 
Court's ruling in In re LightSquared that determined that SPSO's claim would be 
equitably subordinated. SPSO has not moved forward with that appeal, which 
would be mooted under the Plan because SPSO's claim would be paid in full. 
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760 F.3d 247, 265 (2d Cir. 2014). Further, a bankruptcy court's interpretation of 

an injunction it enters ''warrants customary appellate deference'' and also cannot be 

disturbed ''absent a clear abuse of discretion.'' Deep v. Copyright Creditors, 122 

Fed. Appx. 530, 531 (2d Cir. Dec. 16, 2004) (quotation omitted). An injunction's 

compliance with Rule 3020(c)(l) of the Federal Rules of Bankruptcy Procedure 

(''Bankruptcy Rules'') and a bankruptcy court's finding that it has subject matter 

jurisdiction to enter an injunction are reviewed de nova. 

STATEMENT OF THE CASE 

SPSO's and Its Affiliates' Inequitable Conduct With Respect to 
LightSquared and the LightSquared Chapter 11 Cases 

SPSO is owned by Charles Ergen (''Ergen''), the Chairman, CEO, and 

controlling stockholder of DISH Network Corporation (''DISH''), and the 

Chairman and controlling stockholder of DISH affiliate EchoStar Corporation 

(''EchoStar''). SPSO would like the Court to believe that Injunction Bis an 

extraordinary and unprecedented provision that emerged, out of the blue, at the 

conclusion of LightSquared's 2015 confirmation hearing. It is, in fact, wholly 

grounded in and entirely warranted by SPSO's conduct and threatened conduct in 

relation to LightSquared throughout the course of the LightSquared chapter 11 

cases, as found by the Bankruptcy Court after trial. 5 Indeed, after hearing more 

5 LightSquared respectfully refers this Court to the Bankruptcy Court's 2014 
opinion issued in connection with LightSquared's adversary proceeding against 

- 4 -
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than two weeks of testimony, the Bankruptcy Court took the extraordinary step of 

ordering that SPSO's claim as a secured creditor of LightSquared L.P. (''L2LP'') be 

equitably subordinated i.e., that it be put behind the claims of all other L2LP 

creditors. In re LightSquared, 511 B.R. at 361. As the Bankruptcy Court put it: 

But [SPSO's] otherwise lawful pursuit of aggressive and 
profitable distressed debt transactions does not entitle it 
to do what it did to the LightSquared estates and cases. 
As Mr. Ergen so colorfully explained during Trial, ''[y ]ou 
can live in a bubble if you want to ... and probably never 
get any disease. But you go play in the mud and the dirt 
and you probably aren't going to get disease either 
because you get immune to it. So you pick your poison 
and I think we choose to go play in the mud." Here, 
playing in the mud involved end-running the 
LightSquared Credit Agreement and then purposefully 
holding in limbo hundreds of millions of dollars of debt 
trades and undermining the ability of the Debtors, the 
constituents, and even the Court to conduct the case. 
Determining the amount of harm that has occurred to 
these estates as a result of SPSO' s conduct, while 
difficult, will not be impossible and the SPSO Claim will 
be subordinated accordingly. 

Ergen, SPSO, DISH, and others, and in connection with LightSquared's motion 
seeking confirmation of an earlier plan of reorganization (the ''ThirdAm Plan''), 
which contains a detailed recitation of the factual findings summarized briefly 
herein. See In re LightSquared, 511 B.R. at 265-98, 305-314. Although the cited 
portions of the Bankruptcy Court's opinion are lengthy, understanding the litany of 
misconduct found by the Bankruptcy Court is essential to placing Injunction B in 
its proper context. 

SPSO's misconduct continued even in the mediation ordered by the 
Bankruptcy Court after its rejection of the ThirdAm Plan. In his first mediator's 
report to the Bankruptcy Court, Bankruptcy Judge Robert D. Drain, who was 
appointed by Judge Chapman to serve as the mediator, noted that SPSO, uniquely 
among the participants in the mediation, had failed to negotiate in good faith. 
(App 118-119 (Mediator's Memorandum at 2-3).) 

- 5 -
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Id. 

For nearly a decade, DISH has been an aggressive and controversial 

acquirer of wireless broadband spectrum.6 In late 2011, after DISH had completed 

6 DISH devised a ''loan to own'' strategy for acquiring wireless spectrum at 
deeply discounted prices. Pursuant to this strategy, DISH would acquire what it 
believed to be key debt securities of troubled companies holding rights to wireless 
spectrum and then attempt to use the bankruptcy process as the means of acquiring 
the spectrum ''on the cheap." In 2009, DISH purchased debt of DBSD Inc. 
(''DBSD''), a mobile satellite system (''MSS'') operator that, like LightSquared, had 
applied to the Federal Communications Commission (''FCC'') to expand its license 
to permit it to engage in terrestrial wireless network operations. Attempting to use 
its newly acquired DBSD debt to force a plan of reorganization by which it would 
obtain DBSD's spectrum assets, DISH conducted itself so inappropriately that its 
vote as a creditor of DBSD was designated i.e., disallowed as a bad faith vote·
pursuant to 11 U.S.C. § 1126(e). See In re DBSD N Am., Inc., 419 B.R. 179, 189, 
205 (Bankr. S.D.N.Y. 2009), ajf'd, No. 09 CIV. 10156 (LAK), 2010 WL 1223109 
(S.D.N.Y. Mar. 24, 2010), ajf'd in part, rev'd in part on other grounds, 627 F.3d 
496 (2d Cir. 2010). As the Bankruptcy Court found, using SPSO, DISH attempted 
to deploy the same ''loan to own'' strategy, in similarly pernicious fashion, in an 
effort to take control of LightSquared. 

More recently, DISH was involved in a controversial effort to ''game'' the 
FCC's bidding rules for its recent auction of wireless spectrum (''Auction 97''), 
posing as a ''small business'' in order to claim a 25% discount for more than $10 
billion of winning bids. The propriety of DISH' s conduct has been strongly 
criticized and is presently the subject of a review by the FCC into the legitimacy of 
DISH's claims to the ''small business'' discount. See Statement of FCC 
Commissioner Ajit Pai on Abuse of the Designated Entity Program, Mar. 16, 2015, 
http s: //www. f cc. gov I document/ commi ssi oner-pai-statement-abuse-designated
entity-pro gram; Statement of FCC Commissioner Ajit Pai on How Abuse of the 
FCC's Small Business Program Hurts Small Business, Feb. 2, 2015, 
https://apps.fcc.gov/edocs_public/attachmatch/DOC-332524Al .pdf; AT&T Public 
Policy Blog, ''Lessons from Auction 97 for Future Auctions," Feb. 20, 2015, 
http://www.attpublicpolicy.com/fcc/lessons-from-auction-97for-future-auctions/; 
Alina Selyukh, U.S. Senate Panel Probes 'Collusion Concern' in FCC Spectrum 
Auction, REUTERS, Apr. 29, 2015, http://www.reuters.com/article/2015/04/29/usa
dish-network-fcc-idUSL 1 NOXQ25S20150429. 
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its acquisition of DBSD (itself the subject of protracted litigation) and TerreStar 

Networks (''TerreStar''), by which it obtained the rights to 40 MHz of wireless 

broadband spectrum, Ergen turned his attention to LightSquared, and in particular 

the outstanding secured indebtedness issued by L2LP, for which LightSquared's 

40 MHz ofL-Band spectrum was the main collateral. In re LightSquared, 511 

B.R. at 271. At the time, LightSquared, an MSS operator like DBSD, had been 

granted rights by the FCC to conduct terrestrial wireless operations in its L-Band 

spectrum, but that grant was under attack and effectively blocked by the FCC's 

issuance of a notice of intent to suspend permission for terrestrial operations. 

Commissioning his lawyers to investigate potential issues surrounding 

purchase of the L2LP secured debt, Ergen learned that the terms of the credit 

agreement for that debt barred transfer to a competitor, making DISH an 

inappropriate acquisition vehicle. Id. at 272. (Indeed, DISH and EchoStar were 

both specifically listed as ''Disqualified Companies'' that were prohibited under the 

terms of the credit agreement from buying the L2LP debt.) Because the credit 

agreement also prohibited any ''natural person'' from holding the debt, Ergen 

personally was disqualified as a buyer as well. Id. at 273. Undeterred, Ergen then 

arranged with a friendly broker, Stephen Ketchum (''Ketchum'') of Sound Point 

Capital Management, L.P. (''SoundPoint''), to form SPSO in a manner that would 

conceal SPSO's connection to Ergen and, through Ergen, to DISH and its sister 

- 7 -
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company, EchoStar, also a competitor ofLightSquared. Id. at 273-75.7 Ergen's 

avowed objective was to acquire a ''blocking position'' in the L2LP debt sufficient 

to allow him to veto any plan of reorganization or disposition of L2LP' s spectrum 

(the collateral for the secured debt) that was not to his liking. Id. at 280, 286-96. 

SPSO was funded entirely by Ergen, and all communications with Ketchum were 

made on Ergen's behalf (and only after checking with Ergen) by Jason Kiser 

(''Kiser''), Treasurer of DISH and Vice President of Corporate Development for 

both DISH and Echostar. Id. at 275-77. 

In April and May 2012, shortly prior to LightSquared's bankruptcy 

filing, Ergen, through SPSO, purchased nearly $300 million in face amount of 

L2LP debt at substantial discounts to par. Id. at 278-80. Ketchum, communicating 

confidentially to SoundPoint's own financial backers, described SPSO's purchases 

as part of a ''loan to own'' strategy Ergen was pursuing with respect to 

LightSquared. Id. at 321-23. Indeed, Ergen was so anxious to precipitate a 

LightSquared bankruptcy that he instructed Ketchum in May 2012 to vote the 

nearly $300 million in L2LP debt Ergen had acquired against a brief forbearance 

that would allow ongoing negotiations between LightSquared and holders of the 

7 Indeed, in a comic sequence of mistakes, Ketchum was initially told to make 
the purchases of L2LP debt through a different entity already established by Ergen, 
until a review of that entity's formation documents, publicly available in Delaware, 
revealed an address in Littleton, Colorado, which is where Ergen resides and is 
adjacent to the City of Englewood, where DISH is headquartered. In re 
LightSquared, 511 B.R. at 273. 
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debt to continue. Id. at 319. LightSquared was forced to seek bankruptcy 

protection on May 14, 2012. 

After a pause of several months, Ergen resumed buying L2LP debt in 

October 2012, substantially accelerating SPSO's purchases in March through June 

2013, until he had acquired (so he believed) more than $1 billion in face amount of 

L2LP debt, at an aggregate price of more than $855 million. Id. at 279, 321-23.8 

Ergen's actions in acquiring the L2LP debt were anything but straightforward and 

above board. Ketchum, at Kiser' s direction, refused to reveal Ergen' s role in 

SPSO and encouraged speculation that SPSO had different, industry-prominent 

backers. Id. at 275. After Ergen complained that the price of L2LP debt had risen 

too much in response to SPSO' s purchases, Ketchum and Kiser discussed that 

SPSO might make a manipulative offer to the market to sell a small amount of its 

L2LP debt holdings at a low price, in order to move the price down, so SPSO 

could then resume buying at more favorable prices. (App 8-11 (1/15/2014 Hr'g Tr. 

26: 1-29: 19) (Ketchum).) 

8 In fact, one trade, involving L2LP debt and L2LP preferred stock interests, 
did not close. As a result, the total actual purchases by SPSO was reduced to just 
under $845 million in principal amount roughly 50% of the entire L2LP secured 
debt outstanding and Ergen's cash outlay to acquire the position was in fact 
''only'' $693 million. Importantly, the above figures do not include accrued but 
unpaid interest on the principal amount; including interest, Ergen' s claim in 
bankruptcy, even adjusting for the purchase that did not close, was roughly $1.2 
billion, and it has grown substantially since then because of further interest 
accruals. 
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Ergen also used SPSO to hijack the bankruptcy process and make it 

difficult for LightSquared to reach a consensual plan of reorganization with its 

creditors. Among other things, the Bankruptcy Court found that SPSO, at Ergen's 

direction, had deliberately failed to close several hundred million dollars of 

purchases of L2LP debt in a timely manner. This tactic caused uncertainty over 

the actual ownership of L2LP debt to such an extent that it became difficult, if not 

impossible, for LightSquared to identify the majority holders with whom to 

negotiate, or for the holders themselves, many of whom had allied to form an ad 

hoe secured noteholder group (the ''AdHocs''), to know the exact extent of the 

group's holdings. In re LightSquared, 511 B.R. at 305-12, 353-61. The 

uncertainty over the identity of the debt holders, in tum, made it difficult, if not 

impossible, for LightSquared's restructuring advisors to engage in discussions with 

potential sources of new funding or with potential buyers at a critical juncture in 

LightSquared's chapter 11 cases.9 There was even uncertainty over whether SPSO 

in fact held a blocking position because so many of its trades in the late Spring and 

9 Pursuant to a stipulation and order entered in February 2013, LightSquared 
and its main constituents agreed to extend LightSquared's exclusivity the time 
during which it alone could propose and pursue a plan of reorganization to July 
15, 2013. LightSquared thus had a period of about five months in which to try to 
negotiate a consensual plan of reorganization with its principal stakeholders. If 
LightSquared failed to reach a deal prior to July 15, 2013, it was to be put up for 
sale (a favorable outcome for SPSO (as will be discussed below)). 
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early Summer of 2013 were ''hung,'' with no information about whether or when 

they might in fact close. 

In May 2013, after it was clear that SPSO held a blocking position in 

the L2LP secured debt, Ergen revealed his ownership of SPSO and joined with the 

AdHocs to propose a purchase of LightSquared's L-Band spectrum. Id. at 311-12, 

359-60. To support the purchase proposal, Ergen created yet another controlled 

entity, L-Band Acquisition Corporation (''LBAC''), which made a $2 billion 

''stalking horse'' bid for LightSquared' s L-Band spectrum a price sufficient to 

pay off only the holders of L2LP secured debt, including SPSO. Id. at 288-89. 

Internal communications by Ergen indicate that the timing of his disclosure that he 

owned SPSO was calculated to disrupt LightSquared's marketing initiative in 

connection with the auction of its spectrum assets, which was about to commence. 

Id. at 287, 311-14, 324. Worse still, Ergen's internal communications further 

revealed that if the marketing process was in fact disrupted as he intended, LBAC 

would allow its initial ''stalking horse'' bid to expire and return with a lower bid. 

Id. at 286-88. 

Disclosure of Ergen's ownership of SPSO coupled with the LBAC bid 

for the L-Band spectrum chilled third party interest in a possible acquisition of, or 

other transactions with, LightSquared. The conventional wisdom was that Ergen 

not only had veto power, through SPSO's blocking position in the L2LP secured 
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debt, but also was financially advantaged as a bidder, through LBAC, because he 

would be in large part paying himself at a significant profit (nearly $500 million), 

because SPSO's L2LP debt had been purchased at a discount, but would be repaid 

at par plus accrued interest. Id. at 289, 297. 

Importantly, Ergen did not have the funds for the LBAC bid, nor had 

he even begun a process to obtain financing. Id. at 289, 330-32. (Indeed, LBAC 

itself did not exist at the time Ergen announced the LBAC bid, and was not formed 

until several weeks later. Id. at 325.) Instead, betraying the concealed objective he 

had pursued all along, in early May 2013, even before he disclosed his ownership 

of SPSO and made the LBAC bid, Ergen offered to sell LBAC to DISH, for $1.00. 

Id. at 325-333. Ergen delivered formal presentations to DISH's board of directors 

and subsequently to a special committee of the DISH board formed to consider his 

proposal and its investment advisor, explaining (1) why owning LightSquared's 

L-Band spectrum would be uniquely beneficial to DISH; 10 and (2) how SPSO's 

10 When acquired by DISH, DBSD and TerreStar collectively held rights to 40 
MHz of paired spectrum (20 MHz of uplink and 20 MHz of downlink). In order to 
conduct wireless network operations, a carrier must have both uplink and 
downlink. When DISH acquired DBSD and TerreStar, part of the uplink spectrum 
it acquired was directly adjacent to a protected band of downlink spectrum. Such a 
configuration, with contiguous bands carrying signals in opposite directions, 
produces interference, which is typically addressed by ( 1) designating the 
immediately abutting portion of spectrum as ''guard band'' and not using it for 
wireless transmissions and (2) reducing the transmission power of the next nearest 
portion of the abutting spectrum. Because operations in the adjoining downlink 
band were protected, DISH would have to make all adjustments to ensure its 
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ownership of L2LP secured debt could be used to ensure the success of the 

LBAC/DISH bid. Id. As Ergen had planned from the beginning, DISH stepped 

into LBAC's shoes as the stalking horse bidder. Id. 

During this period, Ergen had communications with the FCC in which 

he discussed his planned use of LightSquared's spectrum. Ergen's use was not 

consistent with LightSquared's business plan and, in LightSquared's view, Ergen's 

discussion of those plans with the FCC impeded LightSquared's efforts to obtain 

favorable action from the FCC on a series of compromises and modifications 

Light Squared had proposed to its spectrum license (the ''License Modification'') in 

an effort to resolve interference concerns raised by the Global Positioning Systems 

(''GPS'') industry and allow it to move forward with terrestrial operations. Id. at 

295, 298, 323, 331. 1 1 

uplink transmissions did not interfere with the adjoining downlink, and would have 
to accept all interference generated by transmissions in the protected downlink. By 
Ergen's estimate, this would mean that between 5 and 8 MHz of DISH's adjoining 
uplink spectrum would be impaired, either set aside as unusable guard band or 
operated as low power spectrum. Facing the effective ''loss'' of between 5 and 8 
MHz of the newly acquired spectrum, shortly after acquiring DBSD and TerreStar 
and their 40 MHz of paired spectrum DISH sought and received permission from 
the FCC to reposition all 40 MHz of the former DBSD/TerreStar spectrum as 
downlink, thus eliminating the risk of interference with the adjoining protected 
downlink and making the entire 40 MHz usable for terrestrial operations. The 
problem, however, is that DISH was left with no matching uplink spectrum, and it 
was LightSquared's 20 MHz of uplink spectrum that fired Ergen's interest. 
1 1 Ergen's communications about LightSquared were not limited to the FCC. 
In January and March 2014, he also spoke about LightSquared with the Chairman 
and the CEO of Inmarsat Global Limited (''Inmarsat''), from whom LightSquared 
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LightSquared and its principal equity holder, Harbinger Capital 

Partners, LLC (''Harbinger''), fought back, initiating an adversary proceeding 

against SPSO, DISH, EchoStar, Ergen, and SoundPoint seeking, inter alia, to 

nullify SPSO's purchases of L2LP secured debt, to disallow SPSO's claim as a 

secured lender in the LightSquared bankruptcy, and to recover damages from the 

defendants. LightSquared also initiated an auction process for its spectrum assets, 

hoping to obtain bids higher than the LBAC/DISH bid. The auction process failed 

to generate significant interest and ultimately was cancelled. (See App 183 

(Decision Denying Confirmation of ThirdAm Plan at 39 n.52).) The lack of 

bidding interest was due in part to the perception among potential bidders that 

Ergen and DISH had effectively ''sewn up'' the purchase. Also, DISH went so far 

as to insist, in part through counsel, that misinformation about a fabricated 

''technical issue'' be included in the data room other bidders would access to 

conduct due diligence, despite clear evidence from wireless engineers that the 

''technical issue'' was not an impediment to the use of LightSquared's spectrum. 12 

leases L-Band spectrum. Under oath, Ergen was evasive about these 
conversations, at first denying them altogether, and then grudgingly recalling
when prodded that he had a meeting with Inmarsat' s chairman at which 
LightSquared was discussed, but claiming to have little recollection of the 
substance of that discussion, which took place, in one instance, two weeks prior to 
his confirmation hearing testimony and, in the other, less than two months earlier. 
(See App 63-65, 73-75 (3/26/2014 Hr'g Tr. 188:4-190:19, 336:9-338:17) (Ergen).) 
12 App 208 (Decision Denying Confirmation of ThirdAm Plan, 64 n.82); App 
100-102, 110 (3/27/2014 Hr'g Tr. 21:13-23:1; 92:3-13) (Zelin). 
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And after thus playing havoc with LightSquared's auction process, DISH 

eventually walked away from the LBAC/DISH bid, allowing it to expire and 

planning instead to make a lower bid once the dust had cleared exactly as 

Ergen' s internal memorandum had disclosed months earlier. 13 

As mentioned, the Bankruptcy Court eventually found that SPSO had 

behaved so badly in acquiring its L2LP debt and in misusing the position so 

acquired in relation to the bankruptcy process itself that its claim in the 

LightSquared bankruptcy was equitably subordinated. It is this behavior that 

prompted the inclusion of Injunction B. SPSO repeatedly attempts to divert 

attention from itself and DISH and speak instead as champion of the entire wireless 

telecommunications industry, specifically mentioning each of AT&T, Verizon, and 

Sprint by name in its brief three times, but the telling fact is that none of these 

entities has challenged Injunction B although, as SPSO points out, each had a 

subsidiary that was a LightSquared creditor and thus had notice and standing to 

object. Unlike SPSO and DISH, none of these wireless industry competitors 

sought to disrupt the LightSquared bankruptcy process or contrived through 

deceptive means to acquire LightSquared's spectrum. And none of them has 

sought to interfere with LightSquared's ongoing regulatory dialogue with the FCC. 

13 According to the testimony of the AdHocs' financial advisor, this, too, was a 
page from DISH's playbook in the DBSD bankruptcy, where DISH had similarly 
welshed on a promised bid and returned later with a much lower offer. (App 90-91 
(3/27/2014 Hr' g Tr. 11: 13-12:22) (Zelin).) 
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Unlike SPSO and DISH, these competitors have operated lawfully as regards 

LightSquared and know they have nothing to fear from Injunction B. 14 

There was Ample and Timely Disclosure of Injunction B 

Contrary to SPSO's suggestion, the inclusion of Injunction B was no 

surprise to SPSO. The proposed confirmation order LightSquared had presented in 

connection with the ThirdAm Plan, rejected by the Bankruptcy Court in 2014, 

included a substantially equivalent injunction. 15 LightSquared filed the proposed 

confirmation order for the ThirdAm Plan on March 18, 2014, more than a month 

before SPSO filed its 144-page post-trial brief (April 27, 2014) and before closing 

argument on confirmation of the ThirdAm Plan began (May 5, 2014). At the time, 

SPSO was on a war footing, with no inclination to compromise with LightSquared 

on anything. Notwithstanding its ''kitchen-sink'' approach to opposing 

confirmation, however, SPSO offered no objection to that substantially equivalent 

injunction. 16 LightSquared thus had reason to believe SPSO would not object to 

the similar injunctive provisions in the 2015 confirmation order. 

14 This is the essential point that SPSO fails to grasp (or purposely ignores) 
when complaining (see SPSO Brief at 20) that the Bankruptcy Court erred when it 
''summarily'' rejected SPSO's arguments about the supposed impact of the 
injunction on entities related to Sprint, Verizon, and AT&T. 
15 Proposed Confirmation Order, Bankr. Dkt. No. 1422, Ex. A, ii 35.b; see also 
Modified Proposed Confirmation Order, Bankr. Dkt. No. 1482, Ex. 2-A, ii 35.b. In 
this prior confirmation order, clause (iii) of Injunction B was merged with (ii). 
16 See SPSO Post-Trial Brief Regarding ThirdAm Plan, Bankr. Dkt. No. 1517. 
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In connection with the current Plan, LightSquared similarly filed its 

proposed confirmation order on March 6, 2015, at the outset of the confirmation 

hearing and more than two weeks before the deadline for post-trial briefs (March 

25, 2016) and closing argument (March 26, 2015), affording ample notice to SPSO 

and others. 17 SPSO was fully aware of the proposed injunctions contained in the 

confirmation order and timely filed a paper with the Bankruptcy Court objecting to 

In junction B as being ''improper and overbroad. '' 18 

17 SPSO highlights that the Plan itself originally did not contain Injunction B. 
Notably, as SPSO acknowledges, the Plan included an option by which SPSO 
could have obtained better treatment in exchange for consenting to the Plan and 
agreeing, among other things, not to interfere with any bid by LightSquared for the 
acquisition or allocation in connection with the License Modification of a 5 MHz 
spectrum band (the ''NOAA Spectrum'') currently used by the National 
Oceanographic and Atmospheric Administration (''NOAA''). In contrast to the 
circumstances in which the ThirdAm Plan was proposed, at the time the Plan was 
initially proposed LightSquared, SPSO and others were continuing the dialogue 
begun during mediation, and LightSquared and the plan sponsors were attempting 
to obtain SPSO's consent to the Plan. Had SPSO accepted the option on the terms 
proposed, it would have eliminated much of the need for protection provided by 
Injunction B. SPSO's unwillingness to accept the optional treatment and election 
instead to object to the Plan on February 25, 2015, made clear that Injunction B 
would be required after all. At no time did LightSquared suggest that if SPSO 
rejected the optional treatment and chose to oppose the Plan the forthcoming 
confirmation order would not also include an injunction similar to that in the 
confirmation order for the ThirdAm Plan, supplying the protections SPSO declined 
to grant consensually. 

18 App 364-365 (SPSO Notice of Withdrawal of Objection to Plan, at 2-3). 
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SPSO pursued its objection to Injunction B during closing argument 

and was joined by its affiliates, DISH and Echo Star. 19 When pressed by the 

Bankruptcy Court, however, SPSO either could not or chose not to identify any 

intended activity that would be restrained by Injunction B. (See App 675 

(3/26/2015 Hr'g Tr. 92:7-9) (''THE COURT: What do you want to do that you 

believe the injunction prevents you from doing? [SPSO'S COUNSEL]: We don't 

want to do anything.").) In response to the objections by SPSO, DISH, and 

EchoStar, LightSquared's counsel explained that Injunction B is not overbroad and 

is properly read as limited to acts that interfere with the implementation of the 

Plan. (App 678-679 (3/26/2015 Hr'g Tr. 95:23-96:3) (''THE COURT: What about 

the ten years out ordinary commercial activity point? [LIGHTSQUARED'S 

COUNSEL]: I don't think that's covered by anything contained in this injunction, 

Your Honor. I think [the injunction is] tailored to the things that are the issue in 

this plan, implementing the plan."); App 670 (3/26/2015 Hr'g Tr. 87:3-11) 

(''[LIGHTSQUARED'S COUNSEL]: .... [Injunction B] effectively says that it's 

-you're enjoining people from taking actions to try to prevent the transactions that 

are part of this from being consummated in reaching the effective date and being 

adversely affected thereafter.").) LightSquared's counsel also explained that the 

19 The Office of the United States Trustee expressed concerns similar to 
SPSO's during closing argument but has not noticed an appeal from the 
Confirmation Order, thus abandoning its objection. 
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injunction is necessitated by SPSO's and its affiliates' inequitable conduct. (App 

679 (3/26/2015 Hr'g Tr. 96:18-22).) The Bankruptcy Court agreed with 

LightSquared' s reading. (See App 67 6 (312612015 Hr' g Tr. 93: 14-19) 

(''[COUNSEL FOR DISH AND ECHOSTAR]: ... [W]e believe this needs ... to 

make very clear the scope of this injunction that it is tailored to the implementation 

of this plan. THE COURT: That's what it says. It's what it says.").) 

ARGUMENT 

There is nothing unusual about a bankruptcy court's entry of an 

injunction that supports the implementation of a chapter 11 plan after confirmation. 

Section 1142 of the Bankruptcy Code, titled ''Implementation of plan'' and codified 

in a subchapter titled ''Postconfirmation Matters," clearly empowers bankruptcy 

courts to enter orders ''direct[ing] the debtor and any other necessary party ... to 

perform any other act ... that is necessary for the consummation of the plan." The 

authority granted by this provision includes the power to enter injunctive orders 

directing parties to refrain from acts that interfere with the implementation of a 

reorganization plan.20 Indeed, injunctions of this nature are common fixtures of 

20 See Luan Inv. S.E. v. Franklin 145 Corp. (In re Petrie Retail, Inc.), 304 F.3d 
223, 228-31 (2d Cir. 2002) (affirming order pursuant to section 1142 enforcing 
injunction incorporated in plan); Hoti Enters., L.P. v. GECMC 2007 C-1 Burnett 
Street, LLC (In re Hoti Enters., L.P.), No. 12 CV 8030, 2013 U.S. Dist. LEXIS 
62463, at *50-53 (S.D.N.Y. Apr. 26, 2013) (debtor enjoined from interfering with 
sale of property under plan); 8 Collier on Bankruptcy i! 1142.03[1] (16th ed.); see 
also 11 U.S.C. § 105(a). 

- 19 -
Exhibit Page No. 205 



JA009404

Case 1:15-c:v-02~34.~3-KBF DC>C:lJfnE-::nt 13 FilE-::d 05/25/15 Pa.gf} 29 ()f 6t~ 

chapter 11 confirmation orders, as evidenced by orders annexed to SPSO's Brief.21 

Although customized to the circumstances of this case, Injunction B is 

conceptually no different from the plan implementation injunctions entered in 

countless other chapter 11 cases. The Bankruptcy Court correctly overruled 

SPSO's objection. 

I. INJUNCTION B, PROPERLY CONSTRUED, ENJOINS ONLY ACTS 
AFFECTING IMPLEMENTATION OF THE PLAN AND DOES NOT 
CONTAIN THE ''BROAD'' PROHIBITION IMAGINED BY SPSO 

SPSO's first point on appeal concerns the supposed overbreadth of 

Injunction B. Simplified to its structural essence, Injunction B provides as follows: 

No Holder of any Claim or Equity Interest ... shall take, 
or cause to be taken, and each such Holder ... is hereby 
permanently enjoined from taking, any action that is 
intended or is reasonably likely to ... prevent, impede, 
hinder, adversely affect, and/or delay any actions or 
efforts of the Debtors or the Reorganized Debtors, as 
applicable, and/or their ability to: (i) implement the Plan 
and the Plan Transactions ... ; (ii) obtain any consents 
and/ or approvals . . . necessary or appropriate to 
consummate the transactions contemplated by the Plan 
and this Order ... ; (iii) obtain grant of the License 
Modification Application or any Material Regulatory 
Request ... ; or (iv) undertake any acts related to, or in 
furtherance of, the matters described in clauses (i), (ii) 
and/or (iii) in this subparagraph .... 

21 See SPSO Brief Annex at *25 (ii 30), *68 (ii 12.5), *80 (ii 13. l(a)); see also 
In re Gen. Growth Props., Inc., No. 09-11977, 2010 Bankr. LEXIS 5943, at *64 
(Bankr. S.D.N.Y. Oct. 21, 2010) (ii 20); In re Extended Stay Inc., No. 09-13764, 
2010 Bankr. LEXIS 5411, at * 7 6 (Bankr. S. D. N. Y. July 2 0, 2010) (ii 40); In re 
Young Broad. Inc., No. 09-10645, 2010 Bankr. LEXIS 5287, at *10 (Bankr. 
S.D.N.Y. May 10, 2010) (ii 12). 
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(App 442-443 (Confirmation Order ii 36.b.).)22 

SPSO mistakenly asserts that Injunction B contains a separate, self-

contained injunctive edict, ending before the words ''and/or their ability'' (shown 

above in bold italics), that is substantively divorced from the text of Injunction B 

appearing thereafter. SPSO argues that this ''standalone'' clause (SPSO's term) has 

the overbroad effect of enjoining ''conduct that is 'reasonably likely to directly or 

indirectly prevent, impede, hinder, adversely affect, and/or delay any action or 

efforts of the Debtors or the Reorganized Debtors.''' (SPSO Brief at 11 (referring 

to ''Injunction B's standalone introductory clause'').) When read in this manner, 

SPSO erroneously warns, ''enjoined activity could be anything that adversely 

affects 'actions or efforts' of LightSquared ... regardless of whether the activity 

has a legitimate commercial purpose or is in any way related to implementation of 

the terms of the Modified Joint Plan.'' Id. As demonstrated by the colloquy during 

closing argument at the confirmation hearing, SPSO's misconstruction of 

Injunction B is not what was intended by LightSquared and plainly is not 

consistent with the Bankruptcy Court's understanding of its own order,23 which is 

22 The full text of Injunction Bis annexed to this brief. 
23 See App 676 (3/26/2015 Hr'g Tr. 93:14-19) (''[DISH COUNSEL]: ... And 
so we would just want to know for the record Your Honor, we believe this needs 
... to make very clear the scope of this injunction that it is tailored to the 
implementation of this plan. THE COURT: That's what it says. It's what it 
says."); App 675 (3/26/2015 Hr'g Tr. 92:7-9) (''[LIGHTSQUARED COUNSEL]: 
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entitled to deference on appeal. See Marshall v. Picard (In re Bernard L. Madoff 

Inv. Sees. LLC), 740 F.3d 81, 87 n.7 (2d Cir. 2014) (deferring to bankruptcy court 

as to scope of injunctive order); see generally Best Payphones, Inc. v. Manhattan 

Telecomm. (In re Best Payphones, Inc.), 450 Fed. Appx. 8, 12, 13 (2d Cir. Nov. 23, 

2011) (''In interpreting a court order, we construe it like other written instruments, 

except that the determining factor is not the intent of the parties, but that of the 

issuing court. . . . [W]here an ambiguity in terminology results in a lack of clarity 

as to the scope of the ruling, a reviewing court may properly examine the entire 

record for the purpose of determining what was decided.") (quotation omitted). 24 

Correctly read, the bold italicized ''and/or'' term does not act as a 

separator, substantively uncoupling the preceding text from what follows, but 

rather serves as a connector joining the phrase ''actions or efforts'' with the term 

''ability'' to form a single listing of enumerated conduct and attributes ''actions or 

efforts of the Debtors or the Reorganized Debtors, as applicable, and or their 

ability'' all of which are then confined to the scope of the tasks set forth in the 

four numbered clauses that follow. Far from constituting a disembodied injunction 

against any and all ''actions or efforts of the Debtors or the Reorganized Debtors,'' 

... I think [the injunction is] tailored to the things that are the issue in this plan, 
implementing the plan."). See also pages 18-19 supra. 
24 See also Deep, 122 Fed. Appx. at 532 (deferring to bankruptcy court's 
interpretation of its own order); Schwartz v. Acquatic Dev. Group, Inc. (In re 
Aquatic Dev. Group, Inc.), 352 F.3d 671, 678 (2d Cir. 2003) (same); Casse v. Key 
Bank Nat'! Ass 'n, 198 F.3d 327, 333-34 (2d Cir. 1999) (same). 
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as SPSO suggests, the proscriptive recitals of Injunction Bare specifically limited 

to the matters set forth in the four numbered clauses all of which concern Plan 

implementation. 

The proscribed conduct, whether it be interference with ''actions," or 

with ''efforts," or with ''ability," is solely with reference to the Plan 

implementation measures enumerated in the four numbered clauses. Stated 

differently, rather than being a purported product of the interposition of the 

highlighted words ''and/or their ability," the meaning of Injunction B as regards 

''actions or efforts of the Debtor or the Reorganized Debtors'' is the same with or 

without those four words. The additional ''and/or'' language simply makes clear 

that what is enjoined is not only interference with LightSquared's ''actions or 

efforts'' to achieve implementation of the Plan and Plan Transactions, but also 

interference with LightSquared's ''ability'' to achieve these objectives. 

LightSquared is mindful that injunctive language should not be 

ambiguous, lest it have a chilling effect upon activity not intended to be enjoined 

or not falling within the scope of permitted injunctive relief. 25 Although 

25 In LightSquared' s view, it strains credulity to believe that SPSO genuinely 
believes Injunction B is properly read as SPSO suggests it should be. Contrary to 
the misimpression SPSO seeks to create, Injunction B was not newly devised and 
was not ''sprung'' on SPSO the night before the confirmation ruling. Rather, a 
virtually identical injunctive provision had been included as part of the proposed 
confirmation order presented to the Bankruptcy Court in early 2014, when the 
ThirdAm Plan was being considered. SPSO never objected to that injunction. And 
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LightSquared does not believe Injunction B is reasonably read in the manner 

suggested by SPSO and hence susceptible of more than one meaning, the 

uncertainty and overbreadth that SPSO attempts to introduce into Injunction B can 

be alleviated by the simple addition of a comma after the words ''and/or their 

ability.'' The relevant text of Injunction B would thus read as follows: ''and each 

such Holder ... is hereby permanently enjoined from taking, any action that is 

intended or is reasonably likely to ... prevent, impede, hinder, adversely affect, 

and/or delay any actions or efforts of the Debtors or the Reorganized Debtors, as 

applicable, and/or their ability, to: (i) implement the Plan and the Plan 

T . '' ransact1ons . . . . 

This Court has ample authority to modify Injunction B to make this 

change, which would be fully consistent with the Bankruptcy Court's original 

intent. See 28 U.S.C. § 2106; cf Karaha Bodas Co. v. Perusahaan Pertambangan 

Minyak Dan Gas Bumi Negara, 500 F.3d 111, 130 (2d Cir. 2007) (modifying 

injunction ''slightly'' to clarify its scope). Revision in this manner would 

completely address the purported overbreadth concerns raised by SPSO; there is no 

need to eliminate Injunction B, as SPSO requests, and leave LightSquared without 

protection from the further depredations of SPSO, Ergen, and DISH. 

the text of Injunction B was available to SPSO on March 6, 2015, nearly three 
weeks in advance of its approval by the Bankruptcy Court. 
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Although not mentioned by SPSO, the Bankruptcy Court's grant of 

Injunction Bis actually governed by Bankruptcy Rule 3020(c)(l) the rule that 

governs injunctions in confirmation orders.26 Bankruptcy Rule 3020(c)(l) does not 

prescribe the proper substantive contours of an injunction, which is a matter as to 

which the Bankruptcy Court has ''a wide range of discretion.'' Cf Spring Mills, 

Inc. v. Ultracashmere House, Ltd., 724 F.2d 352, 355 (2d Cir. 1983). Rather, like 

Rule 65( d) of the Federal Rules of Civil Procedure, Bankruptcy Rule 3020( c )(1) 

concerns only the specificity with which those contours are described. SPSO cites 

cases where subjective descriptive terminology such as ''appropriate," not ''fair," 

or ''unreasonable'' rendered injunctions impermissibly vague, but none of those 

cases involved an injunction issued by a bankruptcy court in support of 

confirmation of a plan of reorganization. 27 And Injunction B does not contain any 

of the subjective terminology that was deemed problematic in non-bankruptcy 

injunctions. 

26 The Federal Rules of Civil Procedure only apply in bankruptcy cases if they 
are incorporated by the Federal Rules of Bankruptcy Procedure. Fed. R. Civ. P. 
81. Bankruptcy Rule 9014, which prescribes the procedural rules for ''contested 
matters'' including confirmation of a bankruptcy plan, see Bankruptcy Rule 
3020(b )(2), does not incorporate Rule 65 of the Federal Rules of Civil Procedure. 
27 See City of New York v. Mickalis Pawn Shop, LLC, 645 F.3d 114, 144 (2d 
Cir. 2011) (injunction compelling ''appropriate'' measures and compliance with 
''applicable'' laws); Howard Opera House Assocs. v. Urban Outfitters, Inc., 322 
F.3d 125, 130 (2d Cir. 2003) (injunction against ''unreasonably'' interfering with or 
disturbing tenants); Sanders v. Air Line Pilots Ass 'n, Int 'l, 4 73 F .2d 244, 24 7 (2d 
Cir. 1972) (enjoining breach of duty of ''fair'' representation). 
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Contrary to SPSO's suggestion, Bankruptcy Rule 3020(c)(l) does not 

require that the injunction list every conceivable act that could possibly interfere 

with implementation of the Plan. It only requires that injunctions be framed in 

''reasonable detail." Fed. R. Bankr. P. 3020( c )(1 ); cf Am. Home Prods. Corp. v. 

Johnson & Johnson, 577 F.2d 160, 171 (2d Cir. 1978) (Rule 65(d) satisfied where 

injunction drafted ''as clearly as possible under the circumstances''). SPSO does 

not cite, and LightSquared's research has not uncovered, a single reported decision 

in which a plan implementation injunction has been stricken, or even challenged, 

for lack of detail. The cynical irony of SPSO's argument is that, with clause (iii), 

Injunction B provides more detail than the boilerplate language typical of such 

injunctions,28 and yet it is that clause that is the focus of SPSO's objection that 

Injunction B is insufficiently detailed. 

Moreover, none of the cases cited by SPSO involved an entity such as 

SPSO that, along with its affiliates, has been found to have repeatedly engaged in 

inequitable behavior. The reality is that SPSO's and its affiliates' propensity for 

engineering creative ways to interfere with competitors' reorganizations, often in 

the guise of ''normal'' business operations, and their clearly established misconduct 

in the LightSquared bankruptcy cases, have dictated both the need for and the 

terms of the more detailed injunctive relief set forth in Injunction B. The 

28 See note 21 supra. 
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Bankruptcy Court properly took account of the potential for inequitable conduct by 

SPSO and its affiliates when it approved Injunction B. Bankruptcy Rule 

3020(c)(l) was not intended to provide bad actors such as SPSO with safe spaces 

in which to scheme. 

II. ENTRY OF INJUNCTION B WAS A PROPER EXERCISE OF THE 
BANKRUPTCY COURT'S JURISDICTION TO GRANT RELIEF 
PROMOTING PLAN IMPLEMENTATION 

A. General Parameters of the Bankruptcy Court's 
Injunctive Jurisdiction 

The subject matter jurisdiction of the bankruptcy courts extends to ''all 

civil proceedings arising under [the Bankruptcy Code], or arising in or related to 

cases under [the Bankruptcy Code]." 28 U.S.C. § 1334(b). Proceedings that ''arise 

under'' the Bankruptcy Code ''are those that clearly invoke substantive rights 

created by federal bankruptcy law." Kirschenbaum v. US. Dep 't of Labor (In re 

Robert Plan Corp.), 777 F.3d 594, 597 (2d Cir. 2015) (quotation omitted). 

Proceedings that ''arise in'' cases under the Bankruptcy Code are those ''that are not 

based on any right expressly created by the Bankruptcy Code, but nevertheless, 

would have no existence outside of the bankruptcy.'' Id. (quotation omitted). 

Bankruptcy courts have jurisdiction to enter orders in support of plan 

implementation pursuant to section 1142(b) of the Bankruptcy Code because such 
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matters either ''arise under'' the Bankruptcy Code or, at a minimum, ''arise in'' 

cases under the Bankruptcy Code. 29 

Bankruptcy courts' jurisdiction with respect to plan implementation 

matters necessarily continues even after a plan is confirmed. See Harrison v. 

Rabinovici (In re Jesup & Lamon, Inc.), 2012 Bankr. LEXIS 4064, at * 11 (Bankr. 

S.D.N.Y. Sept. 4, 2012) (section 1142(d) is ''premised upon the continuation of 

bankruptcy court jurisdiction post-confirmation''). The cases SPSO relies on in 

support of its jurisdictional challenge are not to the contrary. None of SPSO's 

cases concerns plan implementation injunctions entered pursuant to section 

1142(b ). Instead, SPSO cites numerous cases for the familiar proposition not 

relevant here that the bankruptcy courts' jurisdiction post-confirmation is limited 

to matters that have a ''close nexus'' to the bankruptcy plan or process because, as a 

practical matter, the universe of matters related to the bankruptcy case narrows. 

Even under that ''close nexus'' standard, however, an order in support of plan 

implementation is the very definition of a matter within the bankruptcy court's 

post-confirmation jurisdiction. See Trustees of the N. Y. City Dist. Council of 

Carpenters Pension Fund v. Paladin Constr. Corp., No. 12 Civ. 1533, 2013 U.S. 

29 See, e.g., U.S. Brass Corp. v. Travelers Ins. Group, Inc. (In re US. Brass 
Corp.), 301 F.3d 296, 306 (5th Cir. 2002) (''arises in''); Harlow v. Palouse 
Producers, Inc. (In re Harlow Props., Inc.), 56 B.R. 794, 797-98 (B.A.P. 9th Cir. 
1985) (''arises under''); see also Mueller Indus., Inc. v. Sharon Steel Corp., No. 92 
Civ. 1235, 1992 U.S. Dist. LEXIS 6924, at *5 (S.D.N.Y. May 22, 1992) 
Gurisdiction ''includes matters concerning implementation of a confirmed plan''). 
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Dist. LEXIS 82078, at* 12, n.2 (S.D.N.Y. June 11, 2013); Rahl v. Bande, 316 B.R. 

127, 133 (S.D.N.Y. 2004). 

B. Given SPSO's Broad Ranging Inequitable Conduct, 
the Scope of Injunction B Is Appropriate 

Implicitly conceding the reach of the Bankruptcy Court's jurisdiction 

to grant the injunctive relief set forth above, at least through the effective date of 

the Plan, SPSO argues that Injunction B is flawed because the effects of clause (iii) 

will extend beyond LightSquared's exit from bankruptcy. SPSO asserts that ''plan 

implementation'' ends when the debtor emerges from chapter 11; after that point, 

according to SPSO, any continuing injunctive protection exceeds a bankruptcy 

court's powers and would constitute an improper ''judicially imposed non-compete 

provision." (SPSO Brief at 16.)30 

30 SPSO also suggests that Injunction B exceeds the Bankruptcy Court's 
jurisdiction because it protects ''a new entity under the new control of the plan 
sponsors'' who are ''sophisticated hedge funds that have taken a commercial bet 
that the spectrum owned by LightSquared might one day be usable.'' (SPSO Brief 
at 12-13.) According to SPSO, ''the bankruptcy courts should not be in the 
business of assisting new investors (and those they may trade their position to).'' 
(Id. at 13.) Putting aside the irony of an Ergen-controlled entity's recourse to 
hedge fund bashing, the identity of LightSquared's new owners is surely not a 
valid criterion for determining the extent of the Bankruptcy Court's injunctive 
jurisdiction. All the plan sponsors were owners of LightSquared debt at 
confirmation (and one of them, Harbinger, had invested and risked billions in 
LightSquared dating back to 2009). The duration of ownership by plan sponsors 
should not determine the degree to which the reorganized entity is afforded the 
opportunity to implement its plan of reorganization. That is entirely irrelevant to 
the objectives of corporate reorganization under chapter 11. See Pioneer Inv. 
Servs. v. Brunswick Assocs. Ltd. P'ship, 507 U.S. 380, 389 (1993) (''[B]ankruptcy 
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The focus of SPSO' s attack is clause (iii) of Injunction B, which bars 

interference with ''the License Modification Application or any Material 

Regulatory Request'' and with ''the satisfaction of any FCC Objective." In 

substance, SPSO argues that the Plan is not contingent upon approval of the 

License Modification (SPSO Brief at 10, 25), and, therefore, any prohibition tied to 

the License Modification is untethered to the Plan or Plan implementation and 

beyond the Bankruptcy Court's jurisdiction. In so arguing, SPSO ignores that it is 

a condition precedent to the effectiveness of the Plan and LightSquared's exit from 

chapter 11 that the FCC not take any adverse action on LightSquared's regulatory 

applications, including those subsumed within the License Modification. (See App 

561 (Plan, Art. IX§ B.9).) Thus, SPSO's assertion that an injunctive provision 

referring to the License Modification is ''unconnected to'' the Plan is false, and 

enjoining SPSO from attempting to bring about adverse action by the FCC is 

appropriate to ensure that all conditions precedent are satisfied and the Plan 

becomes effective. Cf In re Krypton Broad. of Ft. Pierce, Inc., 181 B.R. 657, 

663-666 (Bankr. S.D. Fla. 1995) (language in confirmation order requiring 

member of debtor's board of directors to support an FCC change of control 

application was proper under section 1142). 

courts are . . . guided by the overriding goal of ensuring the success of the 
reorganization.''). 
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SPSO is further mistaken in positing that the Bankruptcy Court's 

legitimate concerns with ''plan implementation'' end with LightSquared' s exit from 

bankruptcy. Cf In re Johns-Manville Corp., 68 B.R. 618, 625 (Bankr. S.D.N.Y. 

1986) (equitable power to enter injunctions to effectuate reorganizations ''not 

limited to the pendency of a reorganization proceeding''). Approval of 

LightSquared's Plan required a finding of feasibility that the Plan ''is not likely to 

be followed by the liquidation, or the need for further financial reorganization, of 

the debtor or any successor to the debtor under the plan." 11 U.S.C. § 1129(a)(l 1). 

Such a finding, which is absolutely required for plan confirmation, is by nature 

forward-looking and focused upon what happens after exit from bankruptcy. 

Here, the Bankruptcy Court's evaluation of plan feasibility and its 

finding that the Plan was feasible were tied inextricably to the possibility of future 

FCC approval for terrestrial use of at least a portion of LightSquared' s spectrum in 

network-compatible configuration. LightSquared does not generate positive cash 

flow or service its debt through operations today, and its chances of being able to 

do so in the future, inter alia servicing more than $4. 7 5 billion in restructuring debt 

as an MSS-only business, are nil. From their filing in 2012, these chapter 11 cases 

have been about one thing: giving LightSquared a chance to clear the uncertainty 

over its spectrum sufficiently to permit it to conduct terrestrial wireless network 

operations. The Bankruptcy Court cannot compel the FCC to grant approvals. The 
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only things it can do are (1) approve a Bankruptcy Code-compliant plan of 

reorganization that gives LightSquared time and resources to continue its 

regulatory dialogue with the FCC in pursuit of a favorable outcome, or (2) oversee 

a sale or liquidation. 

As the record shows, the Bankruptcy Court rejected the ThirdAm Plan 

a year ago in substantial part because of the uncertainties associated with the 

regulatory status of LightSquared's spectrum and the inability to determine when, 

if at all, the FCC might approve the License Modification. Although 

LightSquared's business plan still calls for it to pursue the License Modification, 

because it offers the greatest potential value, LightSquared sought approval of the 

Plan on the basis of a less ambitious regulatory agenda, each element of which is 

nevertheless subsumed within the License Modification and represents a part of the 

approvals sought thereby. It was able to do so largely because of the increase in 

spectrum values indicated by the results of Auction 97, which made it possible for 

LightSquared to find lenders and investors willing to supply sufficient funds and 

other consideration to enable the payment in full of SPSO and the achievement of 

almost complete consensus on a plan of reorganization. Nevertheless, the 

uncertainties associated with the regulatory status of LightSquared's spectrum 

remain, and were troubling to the Bankruptcy Court. Thus, despite concluding it 

was ''more likely than not'' that the lesser suite of regulatory approvals presented 
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by LightSquared would occur eventually,31 the persisting uncertainty as to timing 

and outcome, among other things, prevented the Bankruptcy Court from reaching a 

conclusion with respect to valuation that would have allowed participation by 

common stockholders of LightSquared Inc. (''L2Inc''). 

Given the factual record to date of misconduct by SPSO, Ergen, and 

DISH, the provisions of Injunction B that safeguard LightSquared's pursuit of its 

regulatory agenda are essential to plan implementation. As he freely admitted

indeed, bragged in his testimony, Ergen chooses ''to go play in the mud." He 

does not ask his lawyers what he can and cannot do, but instructs them to find 

ways for him to do what he wants. See In re LightSquared, 511 B.R. at 273. As 

illustrated by his creation and use of SPSO, for Ergen, contract terms are minor 

impediments that exist to be circumvented, and the protections the contracting 

parties believe they obtained are there to be undermined and subverted. The 

provisions of the Bankruptcy Code merit scarcely more consideration for Ergen; he 

has twice been found to have abused the bankruptcy process, resulting in the 

designation of DISH's vote as being in bad faith in the DBSD bankruptcy and the 

subordination of SPSO' s claim here. Crossing the line in creative fashion is 

standard operating procedure. Simply put, given the mischief they have already 

caused in the LightSquared bankruptcy cases, Ergen and his allies have forfeited 

31 See 4/7/2015 Hr'g Tr. 22:22-23, Bankr. Dkt. No. 2303. 
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Vol. 7 JA001557 – JA001561 

2015-02-19 Order Regarding Motion to 
Defer to the SLC’s 
Determination that the Claims 
Should Be Dismissed 
 
 

Vol. 26 JA006312 – JA006314 

2013-09-13 Plaintiff’s Appendix of Exhibits 
to Motion for Preliminary 
Injunction and For Discovery on 
an Order Shortening Time  
 

Vol. 1 
Vol. 2 
Vol. 3 
Vol. 4 
Vol. 5 

JA00132 – JA00250 
JA00251 – JA00501 
JA00502 – JA00751 
JA00752 – JA001001 
JA001002 – JA001028 

2013-10-03 Plaintiff’s Appendix of Exhibits 
to Status Report 
 

Vol. 5 
Vol. 6 

JA001115 – JA001251 
JA001252 – JA001335 

2014-06-06 Plaintiff’s Appendix of Exhibits 
to Status Report 
 

Vol. 14 
Vol. 15 
Vol. 16 

JA03385 – JA003501 
JA003502 – JA003751 
JA003752 – JA003950  
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Date Document Description Volume Bates No. 
2013-11-13 Plaintiff’s Appendix of Exhibits 

to Supplement to Motion for 
Preliminary Injunction Vol. 1 
Part 1 (Filed Under Seal) 
 

Vol. 7 
Vol. 8 

JA001607 – JA001751 
JA001752 – JA001955 

2013-11-13 Plaintiff’s Appendix of Exhibits 
to Supplement to Motion for 
Preliminary Injunction Vol. 1 
Part 2 (Filed Under Seal) 
 

Vol. 8 
Vol. 9 
Vol. 10 

JA001956 – JA002001 
JA002002 – JA002251 
JA002252 – JA002403 

2013-11-13 Plaintiff’s Appendix of Exhibits 
to Supplement to Motion for 
Preliminary Injunction Vol. 1 
Part 3 (Filed Under Seal) 
 

Vol. 10 
Vol. 11 
Vol. 12 
Vol. 13 

JA002404 – JA002501 
JA002502 – JA002751 
JA002752 – JA003001 
JA003002 – JA003065 

2015-06-18 Plaintiff’s Appendix of Exhibits 
to their Supplemental Opposition 
to the SLC’s Motion to Defer to 
its Determination that the Claims 
Should be Dismissed  
(Filed  Under  Seal) 
 

Vol. 27 
Vol. 28 
Vol. 29 
Vol. 30 
Vol. 31 
Vol. 32 
Vol. 33 
Vol. 34 
Vol. 35 
Vol. 36 
Vol. 37 

JA006512 – JA006751 
JA006752 – JA007001 
JA007002 – JA007251 
JA007252 – JA007501 
JA007502 – JA007751 
JA007752 – JA008251 
JA008002 – JA008251 
JA008252 – JA008501 
JA008502 – JA008751 
JA008752 – JA009001 
JA009002 – JA009220   
 

2013-09-13 Plaintiff’s Motion for 
Preliminary Injunction and for 
Discovery on an Order 
Shortening Time 
 

Vol. 1 JA000095 – JA000131 

2015-11-03 Plaintiff’s Motion to Retax 
 
 
 
 
 

Vol. 43 JA010589 – JA010601 
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Date Document Description Volume Bates No. 
2014-09-19 Plaintiff’s Opposition to the 

Director Defendants’ Motion to 
Dismiss the Second Amended 
Complaint and Director 
Defendant’s Motion to Dismiss 
the Second Amended Complaint 
(Filed Under Seal) 
 

Vol. 18 
Vol. 19 

JA004453 – JA004501 
JA004502 – JA004508 

2014-12-10 Plaintiff’s Opposition to the 
SLC’s Motion to Defer to its 
Determination that the Claims 
Should be Dismissed  
(Filed Under Seal) 
 

Vol. 24 JA005868 – JA005993 

2014-09-19 Plaintiff’s Opposition to the 
Special Litigation Committee’s 
Motion to Dismiss for Failure to 
Plead Demand Futility 
 

Vol. 19 JA004509 – JA004539 

2015-11-20 Plaintiff’s Reply in Further 
Support of its Motion to Retax 
 

Vol. 43 JA010644 – JA010658 

2015-12-10 Plaintiff’s Response to SLC’s 
Supplement to Opposition to 
Plaintiff’s Motion to Retax 
 

Vol. 43 JA010700 – JA010711 
 

2013-10-03 Plaintiff’s Status Report 
 

Vol. 5 JA001098 – JA001114 

2014-06-06 Plaintiff’s Status Report  Vol. 14 JA003368 – JA003384 
 

2014-10-30 Plaintiff’s Status Report 
 

Vol. 23 JA005680 - JA005749 

2015-04-03 Plaintiff’s Status Report 
 

Vol. 26 JA006323 – JA006451 

2013-11-18 Plaintiff’s Supplement to its 
Supplement to its Motion for 
Preliminary Injunction  
 

Vol. 13 JA003066 – JA003097 
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Date Document Description Volume Bates No. 
2013-11-08 Plaintiff’s Supplement to Motion 

for Preliminary Injunction  
(Filed Under Seal) 
 

Vol. 7 JA001571 – JA001606 

2014-06-16 Plaintiff’s Supplement to the 
Status Report 
 

Vol. 16 
Vol. 17 

JA003951 – JA004001 
JA004002 – JA004129 

2014-12-15 Plaintiff’s Supplemental 
Authority to its Opposition to the 
SLC’s Motion to Defer to its 
Determination that the Claims 
Should be Dismissed  
 

Vol. 24 
Vol. 25 

JA005994 – JA006001 
JA006002 – JA006010 

2015-06-18 Plaintiff’s Supplemental 
Opposition to the SLC’s Motion 
to Defer to its Determination that 
the Claims Should be Dismissed 
(Filed Under Seal) 
 

Vol. 26 
Vol. 27 

JA006460 – JA006501 
JA006502 – JA006511 
  

2014-10-24 Report of the Special Litigation 
Committee  
(Filed Under Seal) 
 

Vol. 19 
Vol. 20 

JA004613 – JA004751 
JA004752 – JA004957 

2014-07-25 Second Amended Complaint 
(Filed Under Seal) 
 

Vol. 17 
Vol. 18 

JA004140 – JA004251 
JA004252 – JA004267 

2013-11-20 Special Litigation Committee 
Report Regarding Plaintiff’s 
Motion for Preliminary 
Injunction  
(Filed Under Seal) 
 

Vol. 13 JA003098 – JA003143 

2015-01-06 Special Litigation Committee’s 
Appendix of Exhibits 
Referenced in their Reply In 
Support of their Motion to Defer 
to its Determination that the 
Claims Should Be Dismissed 

Vol. 25 JA006046 – JA006227 
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Date Document Description Volume Bates No. 
2015-07-02 Special Litigation Committee’s 

Appendix of Exhibits to 
Supplemental Reply in Support 
of their Motion to Defer  
(Filed Under Seal) (Includes 
Exhibits: C, D, E, J and K) 
 

Vol. 39 JA009553 – JA009632 

2015-07-02 Special Litigation Committee’s 
Appendix of Exhibits to their 
Supplemental Reply in Support 
of their Motion to Defer 
(Exhibits Filed Publicly) 
(Includes Exhibits: A, B, F, G, 
H, I, L and M) 
 

Vol. 37 
Vol. 38 

JA009921 – JA009251 
JA009252 – JA009498 

2015-07-02 Special Litigation Committee’s 
Appendix of SLC Report 
Exhibits Referenced in 
Supplemental Reply in Support 
of the Motion to Defer (Exhibits 
Filed Under Seal) (Includes 
SLC Report Exhibits 298, 394, 
443, 444, 446, 447 and 454) 
 

Vol. 41 JA0010002 – JA010048

2015-07-02 Special Litigation Committee’s 
Appendix of SLC Report 
Exhibits Referenced in 
Supplemental Reply in Support 
of the Motion to Defer (Exhibits 
Filed Publicly) (Includes SLC 
Report Exhibits 5, 172, and 195) 
 

Vol. 39 
Vol. 40 

JA009633 – JA009751 
JA009752 – JA010001  

2015-10-19 Special Litigation Committee’s 
Memorandum of Costs 
 

Vol. 41 
Vol. 42 
Vol. 43 

JA010185 – JA010251 
JA010252 – JA010501 
JA010502 – JA010588 

2014-11-18 Special Litigation Committee’s 
Motion to Defer to its 
Determination that the Claims 
Should Be Dismissed 

Vol. 23 
Vol. 24 

JA005750 – JA005751 
JA005751 – JA005867 
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Date Document Description Volume Bates No. 
2014-08-29 Special Litigation Committee’s 

Motion to Dismiss for Failure to 
Plead Demand Futility 
 

Vol. 18 JA004351 – JA004452 

2015-11-16 Special Litigation Committee’s 
Opposition to Plaintiff’s Motion 
to Retax 
 

Vol. 43 JA010602 – JA010643 

2014-10-02 Special Litigation Committee’s 
Reply in Support of Their 
Motion to Dismiss for Failure to 
Plead Demand Futility 
 

Vol. 19 JA004555 – JA004612 

2015-01-05 Special Litigation Committee’s 
Reply in Support of their Motion 
to Defer to its Determination that 
the Claims Should Be Dismissed 
 

Vol. 25 JA006011 – JA006045 

2013-10-03 Special Litigation Committee’s 
Status Report 
 

Vol. 6 
Vol. 7 

JA001336 – JA001501 
JA001502 – JA001554 

2015-04-06 Special Litigation Committee’s 
Status Report 
 

Vol. 26 JA006452 – JA006459 

2015-12-08 Special Litigation Committee’s 
Supplement to Opposition to 
Plaintiff’s Motion to Retax 
 

Vol. 43 JA010690 – JA010699 

2015-07-02 Special Litigation Committee’s 
Supplemental Reply in Support 
of the Motion to Defer to the 
SLC’s Determination that the 
Claims Should Be Dismissed 
(Filed Under Seal) 
 

Vol. 38 
Vol. 39 

JA009499 – JA009501 
JA009502 – JA009552 

2013-09-12 Verified Amended Derivative 
Complaint 

Vol. 1 JA000049 – JA000094 
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Date Document Description Volume Bates No. 
2013-08-09 Verified Shareholder Derivative 

Complaint  
Vol. 1 JA000001 – JA000034 
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BIDDING· PROTOCC)L AND JOlNrr 13Jf)I)ING .AR~RAN.CJ1~J~v1I~N'f (this ~~~J.A9.9.~11g 
.rr~1.t~1Y.~11~~)~ is rnade and effective as of Se11tember 12, 2014~ b~l ai1t.l a1no11g DO"'Y'"ON~ LI:tv1ITE.D 
an i\laska corporati~Jn (~~Doyo11~~)~ NOR1'l·J:S'J'i-\R t'v1i-\NACJ1~R~ l,l,C~~ a I)elavvare li1nited 
liability co111r}a.n;r ((~NSI\11~~)~ NORTHSTi\R SPE.CTRlTiv1~ LLC) a Delav·vare limited liability 
con1pan;r (tl1e ~~~~QA1P..@!1Y.~~)~ "N()R'fr1S'fAR. \\/IRJ~:I. . .l~~SS~ I .. I.,(~~ a I)eiavvare Iin1ited tiabi!ity 
c\1n1pany' (tl1e ~~License Co1npany,'), i\J\fERICAN Lt\ WS~3 \\TIRELE.SS II L.L.C~., a. Col~Jrado 
Lin1ited l,i,1bitity (~01n1)aJl)i ('~Arr1erica11 ll~~)~ ar1d for pur11oses of Sectio11s 4 ru1d 5 t1nly~ 
;\?vfERICi\N i\ \\lS~3 \\TIRELESS I L.L.(~.~ <1 C~olt1ra.do I...irn.ited t .. iability (:()t11par1y (~~AKT1~fjJ;_~I1 
I'~). 

V\!fif~Ili1~1\S, i\mericar1 II ai1d NS~/1 are conte111poranellusly e11tering int~J the Lin1ited 
Liability (~on1pany Agreement of.Nortl-~star Spect1u111, l.J."(: (the ~~Nortl1star LLC'. i\greement~'), 
co11templati11g that the Lice11se Con1pany \\1ill p<1rticipc1te in tt1e A·uctie.1n (as l'..iefi11ed thereir1) te.1 
acquire licenses (as de~fined tl1erein) t11erel1~.r; 

\VfIJ~~JtEi\S, t11e N ortl1star L.LC i\greement co11templates the cocn·di11ation of the 
(~on1pan;'~ Arl1erican II, a11ti !)ISJ-I Net\vork I_,.I_,.(~:. tl1ro11gh a mm1age1nent agree1nent~ a 
trademark license agret:1nent~ ftnd other c1rrange1nents; 

\VHERE1\S~ tl1e parties desire to enter ir1to this l~il'..il'..i.i11g P.rott)Ct)l in t).rtie.r to set ft)rtt1 
tt1e1.r Llntierstanding regardi11g the participatio11 b;l t11e Lice11se Co111pa11y in t11e .t-\11ction; 

\VIII~~RI~'..1\S, 1\merican II a11d 1\n1erican I (an affiliate of i\1nerica11 II) ii1tt:11~J to 
parti(.~ipate in tl1e Auction tiirectly ar1i.i/t1r indirectly·, i11d.ividually· ar1dior in co111l;i11ati(1n vvitl1 its 
or their ,1\.t11Jiates (i11cludi11g 1\n1erican A.I\ \VS-3 \'lireless III L.L.C, ~'Arn.~x.i~sJt:L.l.II~'), subsidiaries~ 
ofl1<.~ers~ direct,)rs~ employees, agents ani1 otl1ervvise arid \:v·itl1 or witht1ut t11e t1tl1er J'arties l1ereto 
(and 11t1thi11g in t11is Bi(lt.ii11g Protocol is intended 1(1 li1nit a11y sucl1 particip<1til.!n)~ and 

\VJ-IEI{Ei\S, the parties aJesire to (.:(}llrdinate bidding i11 the i\uctio11 to corr1ply vvith 
spectrt1m a.ggregatit1n lirn1ts or 1;01ic1es t11at 111a)1 be a1;11lied t111der the FC:c: Rules (as defi11ed in 
the Northstar LL.C 1\gree1nent), to facilitate the cc~r1solidatior1 of their systerr1s c1S <1nd tc~ tl1e 
extent cor1te.n1p~ated ir1 the N.t)rthstar l~I"C: 1\gree111e11t, and to facilitate tl1e Busi11ess of tl1e 
Con1pan1· as set forth i11 the Northstc1r LL.(~ ~A.gree111e11t. 

NO\V~ THEREFORE 5 tl1e parties l1ereby agree a.s follt)\l1/s: 

1. /\..uctic}11 Cln:mnittee 
·,•.•.•.•.•.•.•.•.•.•.•,•,•,•,•,•,•,•,• .............................. ... 

(a) Co1npc1sitio11 

T11e License Co1npany \¥ill participate i11 the i\t~cti()!l exc~t1sivel;' thro·ugl1 ar1 auctir>n 
comn:1ittee (the ~~1-\11ctior1 C.01n1nittee',) to ""'l1ich the Lice11se Co11111a11y hereby· t.telegates tl1e sole 
conduct ()f~ its particip<-1tisJn in the l~uctio11~ vvith c.tll tl1e auttl(Jrity ar1d full discreticrr1 tt1 act f)Jl 
bel1alt~ of tt1e l,icense (~01n1)aJ1)', subject at all ti1nes to tl1e other tem1s of tl1is Bidding PrEJtc1col. 
T11e 1\t1ctio11 Co1nmittt~e shall consist of three men1bers~ tw<J of wt1t1n·1 shall be appr)inteti t))1 

NSI\1 c1r1d or1e t1f \:v·hr)rn shai~ be ai;l!f}inted by i\1nerica11 II. (Jne of t11e men1bers aJ1J)Oi11ted by 
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. 

NS!v1 sl1all cl1air tl1e Auctior1 Corr1rn1ttee ar1d sl1all act as the ~~13iddi11g 1Vla.nager~~- ·NSl\1 and 
.An1erican II shall n1ake sucl1appointn1e11ts11ot latt:r than Oct~Jber 10, 2014. Eacl1 men1ber of the 
i\t1cti(}Il (~(.ln1mittee sl1all serv'e <1t the 1)leasure t-,t~ the appoi11ting 11art)1; nrovided tl1at tl1e Bidding 
l\1anager shall not 1-:~e remo1/ed by NSI\1 except for ca11se~ and. (subject to paragrai-1h (l~) belo\\r) 
the remo\1al ()fa IlJetnber ~Jf tl1e .Auctltln C:r)mn1ittee shall UtJt l1e effecti~le U11til tl1e re111ovi11g 
part1T~ '~litl1 notice to the otl1er party·~ appc1ints <l s11ccesS\.)f, Except as ot!1er\:vise prt)\'l(le'-1 in tt1is 
1\greerr1er1t~ decisio11s of tt1e Auction (~o.n1n1ittee sl1all l;e made by majority· vote" 

(b) 13idding f\lianager 

'f}1e 13iddi11g rvianager shall be an ~~at1tl1orized bidder'~ fc1r the License Con1pan)"~ and as 
such sl1all be respo11sible for the prer)arat.ion a-r1d sul1n1issio11 tJf all 11ids on l1el1alf of' the lJicense 
(~ompan)' ii1 the i\uctio11" I11 the e'.,re11t that the Biddi11g fv1anager is ren1()\'e(l p·ursuc1r1t tc~ 
p<1ra.gr<1pt1 (a) abo,/e~ or is other10,.rise u11a\1ailal}le to serve, l1e sl1all be replaced b~y a person 
desig11ated by NSJ\.1 and subject to the apprt)val o·f Arr1erican ll -r1ot to be i1nreasor1ably \\1ithheld 
or delaved. 

"' 

(c) i\ ''ailabilitv 
"' 

E.ach of /\.n1erican II a11d NSI\11 shall cause its me11·1ber or 111err1bers of the i\11cti<.)11 
c;t1mmittee tt-, be available a11d reacl1al1te at all tirnes during the 1\uctio11, \1vhether c1r not for a 
pla1111elt ineeti11g or conference or or1 st1<.)rt or nr> nr>tice. 'l'he ct-,ntact i11fl1rmatio11 tor eacl1 
rnen1ber of the /\11ctio11 C'.0111111.ittee is set forth on _$.g_h.~_d.ul~ .. l hereto~ v'vl1ich schedule shall be 
up~Jated promptl}' to ret1ect tl1e replacement of anyT n1e1nl1er tJi~ t11e i\uctitJn c.-:omn1ittee u11der 
Sectio11 l (a), 

(a) Biddi11g O~jectives 

'I'he Lice11se Con1pany· vvill be autl1(}rized tl) bid on all licenses (the ~~]~~KW.J~:j£~I:\;'?~~.~') 
available .ir1 tr1e rr1arkets i.isted 011, ar]d s11bject to the otl1er criteria specified 011, Schedule II 
hereto (wl1icl1 scl1edule shall be establisl1etl by NSiv1 c1nd Arr1erica11 II a.nt1 attacl1ed t1erett) riot 
later tl1a11 Octol)ef 1 ()~ 2014) l)ut the I.,1ce11se c:o111r~m1y· vvill~ Stl~ject to s11cl1 criteria~ llSC its 
reaso11able best effc1rts to acquire the ~I'a.rget I"'icer1ses in tt1e preferred prit-,rity order set t(;rth 011 
Sche(ltde II as estal1lisl1ed bv NSJ'.v1 and /\1nerica11 II and attachetl hereto 11ot later t11a11 Ol:tober 

u 

1 O~ 2014 (such list anti C)tl1er criteria. being referre(i to hereiriafter as the 6 ~Biddi11g OlJj ecti,res~~). 
·NS\!1 and i\1nerica11 II n1ay, upo11 mutt1al agreen1ent~ atl~J (1f delete licenses to Schedule 11. ln 
or,1er to be eligible to bi(l t)n tl1e '1'arget I,icenses, tl1e l_jce11se ('.011111atl}' will sub1nit an 11pfront 
r1a;11ne11t to the FCC'. no later tl1an 6:00 pn1 E.astern Ti1ne on ()ctt)ber 15, 2()14 itl tJ1e a:rnour1t 
specified in Scheli11~e rr~ if any~ as estal1lished 111' N-Srvf a11d 1\n1erica11 II and attacl1ed hereto 11c1t 
later tl1a11 (Jc to l!er 1 0 ~ 2 0 14, 

(11) ()vTerall B it.t~Jing Cap 

Notvvitl1sta11di11g ar111l1i11g herei11 to the contrar)i, in no e'~i/e11t shc1ll the 1\11ctic)11 (~(Jir11nittee 
c1r the Bi,1~Ji11g rvlanager i1ave autl1cJrit)i" tt) t\id for jicer1ses vvitl1 an aggregate i\uctio11 P11rchase 
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REI)A(~TEJ.l ~ F()R PlJBI~l(~ INSPECTION 

Price ir1 excess ot>tl1e (},IeralJ I3iddi11g (~~a1) an1(}t1nt t11at vvi~l be established by NS1v1 ai1d 
i\n1erican II and set ft1rtl1 c111,~~:1~~~t1~l~_JI tt1 be attache~J hereto tlt)t later thar1 Octc1ber 1 ()~ 2014, 

-- ----· ........... '''' 

(c) ~/laxin111n1 Price Per ~1Hz Pop 

The ~~111i!i£t~~J_@-!;jn;}JJI!tJ:1~i-9.Y- __ _pY-I __ ~:lH~.E.Qll~~ and tl1e rv1Hz sou.ght for e(1ch Target l.icense 
),;vill be esta.b11sl1ed by· NS.l'v1 and i\rnerica11 II and vvi!l be set forth on _Sfhydql~_!I to l1e attacl1ed 
hereto not later than October 10~ 2014, S11bject to the i)tl1er tem·1s t)f tt1is Agreerr1er1t, the A 11ctior1 
C:ornrnittee, in acc(;rdance '~litl1 the Biddi11g Objectives, shall d.etennine the licenses and t11e ~1Hz 
sought~ a.nd tl1eir priorit)1 if n'lt)re tr1<1r1 tlne1 r>r1 \-vl1icl1 t11e l .. .icer1se (~01nrJa11)1 will er1ter l1ids at each 
ro11nd of' the i\uction~ and t11e respectiv'e bid ai11t111nts tll be ei1tered, in each case up to tl1e Initia.1 
J\.'1c1xim11r11 Pr1ce .Per :t-v11-iz I)t>p. It~ t11e Bidding ~1a11ager t~elie'\Tes it to l:~e ii1 the l1est interests of 
t11e Lic"~11se Cc11n1Ja11)r~ i11 light ()f' the L.icense C:omp<-1ny' s c1bjectiv·es set ft-;rth i11 t111 s .E~idding 
~)rotocol~ to exceed t11e Ii1itial 1\Jfaximu1n Price Per I\11Hz Pop for any' licenses~ or to plac.~e bids <Jn 
lice11ses t11at are not ider1tified as ~ra.rget I_,ice11ses rjn Schedt1le II~ the .Bidding I\,1anager lnay dt1 
so only \Vitl1 the prior written approva.1 of all other 1nembers of tl1e Auctior1 c:o-rnrnittee, ,1-\Jl 
fJtl1er bidding decisio11s l1utside tl1e sco11e ot~tl1is Biddi11g Protocol sl1all be inefrective u11less 
appro·ved by all 1nembers of the l~11cti<Jf.1 (~orr1rr1ittee . . ~3y· \\1ay rJf ill11stration arid not lirnitation, 
e~ectronic and facsin1ile tra11sn1issio11 sl1all be consi,Jered propt:r deliver)r metl1t)f..is for deli\1ering 
'my vvritten ElpJ)roval llnder t11.is J3iddi11g I)riJtl1Cl1L 

((1_) N·r)thing set tortl1 in tl1is /\gree111e11t shall be dee1ned to require i\mericar1 II to 
agree upc111 any Bi<.tding Objecti,,res~ Target l .. icer1ses~ the ()ve.ra.11 .E~ie.1d.ing c:aiJ and/or a.ny 
J\r1axirr1t1111 r~rice J)er fv1f1z r~op~ and NSI\1, tl1e Company ai1(1 the License Company acki1l1\,dec.lge 
a11d agree that ~it\n1erica.n II 1r1E1y .not reach agree1r1er1t vv1tl1 011e l>r n10.re of the other parties r)n tl1e 
f\>regl)ing fi1r a11).r reaso11 or no reaso11. Furthern1ore~ NSJ\.1, tl1t: Compan)'· and tl1e License 
C(11npany acknowlerlge a11(1 agree tl1at Arnerica11 II a11d 1\n1erican I intend to participate in tl1e 
/\t1ctio11, a11d 1\n1erican I and /\.111t~rican II may ~Jo so (1irectly and/or in(1irectiy ~ indiv't(Jlia.lly 
ar1d/,)r in C()fr1bir1atit1n vv1th its r)r t11eir l\ff.iliates (incl11ding i\merican III), s11bsidiaries~ officers~ 
directors~ e111pl(};,rees~ agents a11aJ c1ther\1Y'ise (.tnd with or \Vitllt)llt tJ1e {)tl1er p<-1rt.ies i1erett1. Nr>thing 
in ttris r~iddi11g ])rotocol is i11tended to lin1it any· s11ch 11artici11ation ill an;1 y\ra;1, incl11ding ''1itl1 
respect tc1 licenses llrr \?..fhich the License c:ornpc1ny a.ls(/ rr1ay be s11brn1tting bids during t11e 
a·uctit1n~ e·ven if sucl1 participation causes tl1e License Co1npan;1 to fail to be the \Vinning bidder 
on a11\r lil~e11ses of:fered ir1 the At1cti()tl, 

"' 

(a) i\ucti(Jn (~t)nferences 

On t~a,ch da~/ (or the e\1er1ir1g prior to the da)1) or1 wl1.icl1 a rou11d of bids \vitl1 resr,ect tr) 
lice11ses are to be s11bn1itted to the F e~:.teral Co1nmu11icatio11s Con1n1ission (the ~~f~~~~'~) in the 
Auc.~tion (each, (ltl "'A.yg_t1~!X~:.Ad.ft.Y.~~), and vvithin a reast>nable periiJd f)f' time 11rior tt1 t11e req11ired 
ti111e r;f sul:i1nission of st1cl1 t1ids~ the Bid(li11g :Cv1a11ager will l1ost a Ct)nference or telect)nferer1ce t)f 

1nembers of tl1e Auctior1 C:o1r1rnittee (each~ an 6'i\uctio11 C~o11fere11ce'~) to revie\·v tl1e bids to l1e 
sub1nitted on t11at i\uction Da~y (i11 view of, a1nc111g c1ther t11i11gs, the Bid(iir1g O~jectiv'es), 
Qrovi_d~d that other rer;reser1ta.ti \.'es e.1t~ ,1-\rnericar1 II a11d NSJ\·il~ in each of their SlJle discretio11, 111ay 
ol)serve and participate in each i\uction Conference, it bei11g u11(lerstool1 tl1at none llf sucl1 other 

Exhibit Page No. 57 



JA009256

•. 

RED~i\CTED ~ FOR PUBLIC INSPECTION 

J'artici11ai1ts sl1all be deen1eaJ to be 1nembers of the i\ucti(111 C(11n1nittee. The Auction Committee 
sl1c.dl seek tcl ol)ta1n a cclnser1slts with res11ect tr) all 11iddi11g decisio11s. If the i\uctio11 C~fJn1111ittee 
is ltnable to obtain a conse11sus \?Yitl1 res1Ject to a biddi11g decision, the bid(ii11g decision sh,111 be 
subrnittecl to Aaro11 1Yt. Scl1utt c;f 1)0)1011 (the I\,1anager of N-SI\,1) m1d Cl1arles \V, Ergen of 
;\n1erican II°' wl10 shall pro1n1Jtly· acJ~Jress the int1tter. If :tv1r, Schutt arid rY1r, ]~rgen are u.na.ble tt) 
CJbtair1 a cor1se11sus witl1 res11ect to a l1iddi11g decision~ then tl1e bidding decisio11 \~rill be 1nade b;1 

t11e Bidding !vfa11ager, but subject tc) the cor1strair1ts of this J3ii.it1ing Prr>tr>ct1! (ir1ci11c11ng, tJut .fil)t 
!i111ited to, tl1e Biddi11g Objecti\1es and a11y' obligations to sec11re u11m1imous conse11t of'tl1e 
members of tl1e .A·uct1c>r1 C:r)Jnrnittee). .Further~ except as set frrrth iri Sections 2(b) a11d 2(c ), tl1e 
Biddi11g rvianager may·~ in his ziiscreti(111~ sub1nit sl1ccessivel:y' 11igl1er bi(is Vv'ith respect to one or 
rr1t1.re lice11ses if mt1lti1.,le rol1nds of bidding are held on a single i\uctio11 Da)r~ without co11ve11i11g 
a i1t~\"1' ~Auctic_111 (~cn1fere11ce. ~rbe I~iddir1g rv1a11ager sl1all i.ieli,1er to eacl1 other rr1e1nber t1t"" tl1e 
tt\11ctio11 Co1111nirtee a writte11 report on tl1e bitis s11bn1itteti on t:ach .. t\.uctic_111 Day reasc_111al1ly 
11rcl111ptly- a.fter the stJbm.issio11 of st1cl1 bids. 

(b) 1Jnav'ailabilitv 
~ 

If the Bidding 1\1ariager sl1all l1ave t1sed his reasonable best eflorts to 11otify eacl1 other 
1nember of tl1e Auctit)n C:t1n1mittee of an At1ctio11 c~:t1nte.re11ce that he 'v111 be ctJ11ducting ai1d 
either one or both of s11ch other inembers of tl1e Auction C(11n1nitlee is u11available tt) ptrrticip,1te 
in s11ch At1ctio11 (~:011fere11ce~ t11e Bidding I\1anager 111ay i11 l1is discretion~ s11bject at all times to 
the lin1itations set f<)rtl1 l1erein (i11cluding~ -vvithol1t lirnitatit)n, t11e I3iddlt1g ()bjectiv'es arid ftny 
ol1ligations to secure 11nanimous co11se11t of tl1e men1bers of tl1e i\uction Con1n1ittee)~ e11ter bills 
for licenses discusseti at SUC~l AuctiOll c:rJrrferer1ce~ f)f vvl1ich \\1ould hav'e t)eer1 di SCllSSed or 
a.i1pro\1ed at sucl1 /\uction Co11fere11ce~ as tl1e case n1a;; be~ not\J./ithsta11<.li11g st1l;l1 u11a·vailability of 
one or both <)f the ot~1er .n1e111l)ers of the 1\uction c:fln1n1ittee tor the proriosed Auction 
C~onfere11ce. 

( c) Subject at all ti111es to the lin1itati(J11s set f(Jrtl1 in t11is Bidding Pr~Jtocol (i11cluding~ 
\?v'it~HJut lirr1itatio11. tl1e Schedules hereto)~ t11e 1\11ctlo11 Co111111ittee shall not cause the Lice11se 

J .• • 

C()Il1pf.1.Il)' to i11crease its bi'i ft)r a particl1lar license b)r rnore t11ar1 the rninin:1t1n:1 arnot1J1t required 
by' tl1e ]~'(~:c~ Rules tJr ptJlicies, t1nless directed by a m1animous vote of tl1e i\uction Con1n1ittee ~ s 
n1e111l1ers, 

( ,J) If the Lice11se (~t)n1pan}' s11brn.its ar1y bid that is i11co11s1 stent vvitl1 this l3iddi11g 
I)rotocol~ and such ·bicl is 11ot su13sequently apr~rove~:l b1r a u11a11i111(}tls v'ote of' tl1e At1ction 
Co1nmittee~ then t!1e l,icense C:f)1npc1r1y sl1alJ f)ft)t11ptly- withdraw the l-:iid and seek~ to n1i11i1nize 
any withdra¥lal pe11alties, 

4. Joint Biddi11g /\1Ta11gen1e11t 

'I'he 11arties \\1ill coordi11ate biddi11g in tl1e i\uction to comply vvith spectru1n aggregation 
limits or P'Jlicies t~1,1t rr1<1y be apJ)lie(l u11tier the 1~·c~c~~ 1:.tules (as det1ned in t11e -N 01tl1star L,l~C: 
Agreement)~ to facilitate the co11soli(tation of tl1eir s;;ste1ns as and ttl the extent conten1platezi in 
the Northstt1r L.l,(~ Agreerr1er1t, ar1d tt) facilitate tl1e I~usiness of tl1e (~01111)aI1)' as set fortl1 in tl1e 
N-()rthstar L,I"C: J\gree1nent, Sucl1 coordinati(111 \¥ill be eflectt~d by· con1n1unicatit)ns amc_)ng 
autl1c_)rized representati~ies of the parties at regular intervals duri11g the ,1\11ctiot1, \-vhich i11tervals 
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shall be establisl1ed by· such parties" i\ll s11cl1 commm1icatic111s a11,1 coordi11ation shall be subject 
tc> the C(}I1fider1tiality p.ro,1isio11s of tt1e Nortl1star I--l~C: 1\greeme11t. Nt1thi11g ir1 tl1is Sectio11 4 
sl1all l!e construed to alter the existi11g rights and powers of' NSivi as manager ~Jf the Con1pany' to 
rn<-1nage~ oper<-1te a.nrl co11trol the {~~t1n1 pa11y arid the I..icense c:rJmpanyr a.nd to n1ake a11 decisio11s 
i1ecessar1· c1r apprc1priate tc1 carry' (.ln the business a11li affairs of the Cc11npa11)r and t11e Lil~t~nse 
c:r>mpany' as set torth 111 the Northstar I .. L,(: i\green1e11t, fit)r shall the J1f(JVlSit)tlS of this Sectio11 4 
be co11strued to alter t11e existing rights a11d p(~"''ers of· Ainerican II l1nder the Northsta.r LLC 
i\gree1nent. 

5. l'v'1isce11aneous 

(a) Complia11ce 

Tl1e Au,~tion Con1n1ittee <-1nd the Bidding rv1a11ager shall perf()rn1 their (~bligations 
hereu11der i11 a 1nanner "·vl1ich co111plies with the FCC I{ules ai1d all other a1,11Iicable la\vs and 
regu1atio11s. 

']'his l3.iddi11g I)rrJtr)ct1! sha~l be go\.'erned l)y and C{3nstrued i11 accordance \vitl1 the la\.\1S of 
the State of Dela\1.,rare5 Yvithout regard to principles oi~ ct1nflicts of la\vs. 

This Biti(1ing Protocol arHJ tt1e N"ortb.star l,t,c; ,t\green:ier1t set ·f()rtl1 the eJ1tire 
u11derstanding of the pa1iies hereto vvitl1 respect to the transactions conte1n11latel.t 11ereby and 
superse(ie a.n~y pri(1r -~A1r1tter1 or ()ra.1 11r1dersta11ti.i11gs with .respect thereto. ·rhis 1:5it1ding :Protocr)l 
sl1all l'Ji11d and ii111re to tl1e benefit of t11e parties l1ereto ani;.i tl1eir respecti\;e successors anli 

, 
<-1ss1gns. 

(d) (~~t111nterpa.rts 

'rt11s E~iclrling Protoccil 111a)1 be executed 111 t\\10 rJr ml1re cou11terparts, each of \vh1cl1 sl1all 
l!e dee111ed to be an origi11al~ b1rt all of vvl1ich tclgetl1t~r sl1all co11stitute (111e and tl1e same 
tioc11rnent. 

( e) '[ern1l11at]r)n 

'1'11.is l3lddi11g I~1\1tt1cot sl1all ter1ninate at1ton1atically 11po11 the earlier t1i~: (i) tl1e deadli11e 
for post-i\uctic1n d(l\Vn pay'n1ents on licenses W()Il in the ~.t\t1ctio11 an(1 (ii) the tern1ir1ation of the 
NrJrthstar I,J.,(~ i\gree1nent. ·~rl1e pro~..risions of Sectio11 4 hereof arid this Sectio11 5( e) sl1all 
sur\;i ·ve rn1y tem1i11ation of tl1is ""~green1e11t ( whetl1er purst1a.nt to tt1e precedir1g ser1ter1ce (Jr 
t1tl1er\\1ise) a11d sha!l Cf)nti11t1e in force and effect t1ntil the date and ti111e estal:ilisl1ed b;1 t11e FCC 
as the deadli11e for post-i\ucti()f1 dt1vv11 pa.yrnents t1n licenses V./()11 ir1 the Auctit;J1. 
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(f) /\1nend1nents 

·~rh.is 13iddi11g I~rc~tocoi may not lJe an1e11ded except in a writing exe(.~uted by' all c~f the 
parties l1ereto. 

(g) Deii11ed Terms 

Capitalize(l terms not ()then,vise tiefi11ed i.n tl1is I~iddi11g I3rotocol sl1all l1a\1e tl1e mea11i11g 
give11 to S1.tch terms in tl1e No1il1star LLC Agreement. 

[Re1nainder of~Page I11tentiona.lly Left Bla.nkJ 
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iN WiTNESS WHEREOF~ the u11dersigned have executed this Bidding Protocol as of the 
date t1rst above vvrilten~ 

DOYON,, t~l M ~TED 

&. _,...,..._ ... ...,. ~ 
~~ \_.;>" .;-........................ • ' ' ~ .... ~ .,~.;~~, ........ 

~.~:s· {: ~. >''~· ··. ' '~~1~'""'' ,, ......... ~ ......... , ..... -:-·-~> . 
. :...,..,,... ''(• . . •... , ........ -:..' 

.~· ' ....................... -.-•.. •. -. -' -' -' ->.' 7' -'-. -. -. -. -' • -. -. -. -. -...................................... -. -. -' -'-. -. -............. -'·--- •, -. -, -'-. -.-. -. ---- -. --·-·-·----. -. -. -. ------------------·--.-.-.------..... -- -' -' -' -'--·· • 

Name:~' '5~~ 
Title: Q~e~ ~~ / ~ 

NORTHS'"fAR MANAGE~ LL-C 

By Doyon~ ~-~1mited 
Its Manager 

Bv .. ~~ 
>.;:. '"""""~~~~~~~~~ ................................... ~ .... ~~~~~~~~""" ........ ~..,,~~~~~~~..,,-...~~ ........................... ~~~ ........................................................................................................ ~ ........................................ ~ 

Nantc: ~~~ ~e~~ 
Tit1e: 'Y~~~~r I Lttl 

NORTHSTARSPECTRUM,LLC 

By Northstar fv1anager) LLC 
Its Maooger 

Sy Doyt'trt. Limited 
1ts ·Manager 

By Northsiar Spectrum~ LLC 
Its Sz)~e mernber 

By Northstar Manager~ LLC 
Its Marl<1ger 

By DoytH1., Limited 
Its M<lnager 
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[CONTINUATION OF SlON .. ~11JRE PAGE TO BIDDING PROTOCOL AND JOINT 
BIDDING ARRANGEMENT] 

AMERICAN A ws ... 3 \VIRELESS II L.L~C. 
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SCHEDULE I 
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~mber 5~ 2014 

Schedule 1 of the Bidding Protooo~ and Jo~nt Bh:.idjng A.rmngerrtent dated September 12g 2014 is 
hereby amended to add Jam~e Msrunde as a du~y authorized Member of the Auction 
Committee~ acting ln p~aoo of Patrick Duke if and when Patrick Duke is Ln1svsUabie~ 

Doyon~ Limited 

( ""'~ 5:, _, { -d,_..: ... .$•?""'"" .... ~+"1 J_.... &--
brJJ.''1) 
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Schedule II 

l, Unless otherwise expressly provided, all paragraph references in this Schedule ll are to 
that certain Bidding Protocol and Joint Bidding Arrangement (the i;'Biddmg Protocor'~), 
n1ade ru1d effective as of September 12, 2014, DOYON1 Lllv:lffED~ an Afaska 
corporation (,;'Doyonn), NORTHSTAR MANAGER~ LLC~ a Delaware li1nited Iial)ility 
company (,;'NSM~~)1 NORTIISTAR SPECTRlThri~ LLC~ a Delaware limited liat)ility 
company (the ~'Cou1uanx~'), NORTHSTAR ViIREI .. ESS, LLC:, a Delawsre lirnited 
liability company (the ''License C.9J!m.@..Y~), 1Th1ERICAN A WS-3 wm.ELESS II L,L .. C,:
a Colorado Limited Liability Company ('i;J\m~ri£~ .. Ir~)~ and for .Purposes of' Sections 4 
and 5 only~ Mv!ERICAN A WS-3 wm.ELESS I L"L.C,~ a Colorado I.;imited I~iability 
Company (~~Arr;~n~-~-f.}). 

3. 

4. 

a. ·1~t~1~g(~t I,-itl~1;:1~~s {l)l!fStla1~t ~:(> I~~~.rng_rar:.l1 ~2{a) ~::sf' tli~ Ilitli!ii~g :~?:r(>t<>t~)J) ~)rt li<~~;t~S$H 
oflered in Auction 97 for tllt)se 1narkets set fl~~tls in TABLE 4.1, and 'f ABLE 4.2 
b.e.re~1f. 

t~ ·~'~-x,:;.: ·'1'<:. 4{!>~:ir·:~s;;·~*1 ~1;r··~~ .... ~· ~.·):<:~f· ~1Il:-..~· ~Sf)3:s fiY1' .:>::<~l<:~~;; ::-f\~~-·fl~,.,~~ I .~~:~~r:C$':~~ {s~~lr~:;;~~"P::.~· :>·;;-~ 't.!.~'p.. -~ ~~~- .>~-~ .,,,~._.;~~ .. ,,.s.,~..,o.;,-~~.$.~,- .~ ~ ,,,~. ·~· ··"' ~ ... ,, .. -.. . . . .... ""' .... I ·':'-·· 3.. ,.,,,~-'~ ~·x .... x-.~~- ~- -.:.~ T-=T fy~~ ~· ~ ......... » , ........ -~--'.""~~-- ''.:S::· , .. , .-".· ,_ -~·, .~:...:~-~ {_ ,. 

Paragraph 2( c) of the BiiJ~Ji~1g Protocol) shall be~ (i) with respect to T .ABLE 4.1, 
the result of di\.ritJii1g (A) the Initial Maximm.n License Price value for that Target 
License by (B) tl1e Population figure for that '"l"'arget License and dividing that 
res1tlt by (C) the MI·Iz Sr:H.~.~~J~t J~:)t tl1at Target Ij.ce.nse or (ii) with respect to 
TAB I~ l': 4. 2' I~~~~~~~ 
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-
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,,,,,,,,,,,, ,,,,,,,,, . 
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I -
I -
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I -
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-
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-
-
-
·-
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NORTHSTAR 

TABLE 4.2 ~MARKETS TO FACILITATE B~DDING STRATEGY 
~· 

lJCENSE 
c .. ,. •••••••••••••••••• ' 

-
-
-
-
. 111111111111111111111111111111~ 

11111111111111111111111111111111 

~N~T~Al 

MAX H\UT~Al MAX 
MHZ PR~CE PER lJCENSE 

.. -..-..-..-..-..-..-..-..-..-..-.. ............ -..-..-..-..-..-..-..-..-..-..-..-..-..-..-..-..-..-..-..-..- •-..-..-..-..-..-..-..-..-..-..-..-..-..-..-..-.. ... r. 

DESCRJPT~ON POPULATION SOUGHT MHZPOP PRICE 

~1111111111111111~. 

111111111111111111111111 

1111111111111111111 

111111111111111111111 

-
~111111111111111111~ 

[E11(1 trf Scl1edule II] 

I • •1111111111111111111111 

I • lllllllllllllllllllllllllllllff 
I • •1111111111111111111111 .. 

I • 1111111111111111111111111111111 

I • 11111111111111-

1 - 1111111111111111111111111111111 
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Change Authorization to Schedule II 1 

Auction Round Number: Date: 

1. Change to maximum Overall Bidding Cap bidding authority (Section 2 of Schedule II) 
[ ] mark X, if there is a change 

The Bidding Manager is requesting authorization to increase the License Company Overall 
Bidding Cap pursuant to 2(b) from $ to $ . 
Approval of this increase in the License Company aggregate Auction Purchase Price will be 
deemed to be an Amendment of Schedule II. 

2. Change to Maximum Transitory Bidding Exposure 
[ ] mark X if there is a change 

The Bidding Manager is requesting authorization to increase the License Company Maximum 
Transitory Bidding Exposure from $ to $ , 
subject to a negligible exposure of winning bids of not more than$ ________ _ 

3. Change to Schedule II 
[ ] mark X if there is a change 

The Bidding Manager believes it to be in the best interests of the License Company, in light of its 
objectives set forth in the Bidding Protocol, to restate Schedule II as set forth on the attached 
Exhibit I. 

RECOMMENDED AND APPROVED BY: 

[ ___ ] 
Bidding Manager and Auction Committee Chair 

APPROVED BY: 

[ ___ ] [ ____ ] 
Auction Committee Member Auction Committee Member 

1 Pursuant to Paragraph 2( c) of the Bidding Protocol. 
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Before· the 
:F~E:Dt:ll~~I_,. (;()l\ll\:ll.l:Nl(_:}\ 1~ll1NS (~l)l\·:II\·IISSl()N 

''rasl1ington~ D.C. 2(}554 

-N~·o·R·1·11·s--r, .,]-) \l ~-IRI---.I r's'!s -r i· (-... i·-~ ... ~ .... -!-~."\.., 1~·: :;. ~·J~~-..:--:...··~ I .... : .. ~--~ 

l~'<>:r ;-\ \VS-3 l.,ice11ses i.t1tl1e1695-l.71(J ]l\.1fflz. a11<i 

) 
) 
) 
) 
) 
) 
) 
') 

l~'ile Nu111lier {):00667.fJ613 .· 
1755~178{) I\{lfz ai1li 2155~2 l 80 I\ .. fI-Iz. Ba11tis 

'To: C"'hie-±: \\l"ireless Telec.()£Im111nicatio11s Blu·ea11 

NORTHS'Ti\R \\'IRELESS;') LLC 
Ol~PC>SlTlON 'I~O PE-Tll~I<JN:S 1~() Dl~N\·~ 

rv!ark 17 . IJever 
Robert ~~- Skito1 
<:.:a111illie l.,.a11,fr()11 

Lat1ra K. L-il\lto11 
r 

DRINKER. BIDDI_~E r.f.k REi\Tl-I I_~l_,,p 
15tl0 K_ :Street" N, \1/. 
St1ite 1100 
VA ~ I . J) -'j .... ()00 -/ u ": "\·~t}(Jt'("l1) I · l lo\ •:<S .u. t) · . -~ . . "-·· """ . ~-

(2:02) 842-88-l)l) 

Dated: i\--fa·v 18. 20 l 5 
"' ' 
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T_...\.BLE OF CONTEN'TS 

I. INTR ODlJ C:'TI ()N .................................................................................................................................... 2 

II. E .. ~t~H OF THE. PETITIONS IS LEGi\.LLY DEF'EC'TIVE ~A.NTI I\,,ITJS'T BE 
}_)f:S~1iIS SI~:l~) .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -.............. "' .. -.~.-.......... "' .... ~ ... -........ -7 

J\. Eacl1 ot~ tl1e I>etitioners Lacks Stai1di11g to· (~hallenge tl1e No1tl1star 
'\~·-· 1 \ . 9"" I . \ 1 · . ~ 1 11~':), .. ,'='S'' . l'l1"'tIO·ll . J l').e'1_1_ ~-t::) • pt) :-1 ··a· ·t10· Jl '"'·· " ' . ' ..... ~~~· 1-~ .. ..,, . ·. . J ~ v .. ~- ...... ,t- .t·· ' l; . ' iS • , • , ••.•••• , • , ••.•• , • , ••.•••• , • , ••.•• , • , ••.•••• , • , ••.••••••••••••••••••• J 

13. ..Il1e J>etitio11s St1ffer fro111 (Jth·er l)roced11ral I)efects tl1at 'Nec.ess.itate 
I) isr11i ssal ........................................................................................................................... 1 0 

III." N<)RTHSTAR ~JANi\GER HAS DE.K4CTO CONTRC)L, C>F NC>RTHST~>\R 
S. ·1-)1--.. c·-· 'I--,·R--· l-· ·--;\ 1.. \. N-"tr .. ·) ·N· .,.ClR-- ·-i--.1 ·1-·s-~ .. -r--- AJ-); ll ·rr_ R .. - ·i---·1- ·1· ---~ s-'I s--- ·1 ,,. 

- :::_. _ .: :_ • :_ )~_,/_ • ..;,_~· •• • Ori .l :: ' - ··.I~ ,L.. ...:.~~\. •• \.... \!\.~'. : ~· -,.ii_ ::.<~ !i.. . .,.•···~ r..,_ ,..,. ,. .•.• r~ ,...,_ ,..,. •···~ r"" ,..,. '"'•·•·r~ ,..., ,..,. • .. ·~·r., ,..,. ,.,.·•·r~ ,..., ,..,. • .. ·~·r., ,..,. ,.,.·•·r~ ·r., ,.,. ••-~ _: .k 

1\. No11l1staI l~via11ager Has [1(?. Flil~f(J (~~<.111trol Based Clil tl1e T·otality' t1f· 

( ~ 1 l· "'l"U.ll(:t. ·'3·1 ·l···c"~::.s-' I· ,.i -L· ._.;. ·c.,, - ~ '!.'.;~ ""-' v•. _ "'I • "I' • T· .., ·~ "'I ~ "I' • T· • ·~ "' ~ "'I • "I' • T· "' ·~ "'I ~ "I' • T· • ·~ "' ~ "'I • "I' • T· "' ·~ "'I ~ "I' • T· • ·~ "' ~ "'I • "I' • ·of .a, ~.a, ~ "'IC' • ·of • ~.a, ~.a, • "'IC' • ·of .a, ~.a, ~ "'IC' • ·of • ~.a, ~.a, • "'IC' • ·of .a, ~.a, ~ "'IC' • ·of • ~.a, ~.a, • "'IC' • ·of .a, ~.a, ~ "'IC' • ·of - . ._1'· 

l. N-011J1star J\.:far1aQer l1as l)e J~acto <:.~011txol lJ11der Sectio11 . .. _. 
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SlJl\·l~·IARY 

No1tl1star \>\.Tireless, IjL,(: ( .. 'NortJ1star \\lirelessn or "'NtJrtJ1star':-) is a.11 a11plicru.1t for 34-5 

ad\,;ra11ced ,,rireless ser\lic.es ('{~A.. \\lS-3~~) licer1ses tl1at \''ere ofl:ered ii1 the Co1n111issio11~s recently 

·Ct)lllJ)leterl i\11ctic)tl 97. N ()ttl1st.ar \\Tireless, tl1rc)11gl1 i11ter-\re11i1lg co11t1·olli11g er1tities, is t1lti111ately 

C01l1f<Jllecl b·~t l)())r(Jll~ I .. ir11iterl ('~I)(JYOil~')~. atl _;\laska Native c:()J.})()fali()Tl l)\.V1lecl l))l l)'~ier 19~000 

.i\laska Nati\'e sll-arel1<>l<lers. l)tuj11g 1\11cti()ll 9·7 ~ N<)rtl1star \\Tireless f1.tlly· c<>Illf>lie<i \:v·itll- all l~:c_:c:· 

Rriles_~ procedttres ai1d past precedents_" il-1clt1dit1g tl1e desig11ated entit)l and biddi11g R11les~ as \vell as 

a11titr11st la,\:rs. Do)ron believes tl1at Nortl1sta1 \\.Tireless represe11ts the fttlfillr11e11t c.,f ... a 1111n11Jer of the 

c:o111r1ussion ~s policy f)l.-Jjecti\res, i11cl1itii11g tl1e gt1al c1f it1crea~sir1g t11e JJm·ticipatio11 of111i11ority7 -

·C0111Iolled b·"usi11esses i11 tl1e pro\1isio·n oi~ spectru111~base,d ser'1~ices. N'ortl1star \\tireless is stror1g 

e\ride11ce tl1at tl1ese (~0111111issio11 policies are effecti\;·e. 

Specificall)l~ Nt)rtl1star \\Tireless~ partic-ipatic)I1 di1rii1g i\t1ctit111 9·7 ·~~~~~~ .. ':'·/luch l.Vas ft1l1)l 

consiste11t ':vitl1 Co1111nissio11 R11les and precec.ie11t - Ct)11tril)11ted fliiectl;~ to tl1e til1a11cial s11ccess of 

1\11.ctic~11 97. ·1·he orgru1izatio11 a11d activ"ity of Nortl1star \\lireless iii co1111ectio11 \\lith l\11ctio11 ~J7 \'¥·as 

·et1tirely Cf)t1siste11t \;vit11 flie (_'·01n1nissio11 ~ s 1011gst:at1(li11g 1~11les 011 t.ie_j11.re a11d de.f'ac·to c;o11trol at1d 

f)t:<}C.<)t11f)etitive j<)i11t l)i<idi11g an~ar1ge111e11ts, ai1d entirely~ co11sistent \·Vitl1 t11e a11titr11st la\:vs. 1~o 

·Cf)11cl11de fli.ffer.e11tly "\VOtll(t n1ea11 i.g_11orir1g ~/ears f)f~ Ct1111111issi()ll J)rececle11t~ \\rl1_icl1 \\1011lct llJ)Set 

settled expectatio11s gro111M .. ied ii1 the Co111111ission '.!s treat1nent of' si1nilarl)·-sitt1ated parties, a11d 

tl1ereby· i11fringe 011 No1ihstar \\Tireless' dt1e process rig;l1ts .. 

N-()\\l. a 11~:111(lful {)f~ tJarties tl1at l1a\/e (le111011st1}1ted tl() f_lfl(lf i11t"t.~rest \.\!'l1ats()e,.~rer i11 tl1e lice11ses 

ft)r -w-l1icll Nt)rt:ll:stru: \\Tireless 11as a_I.>J)lie·d~ asks tl1e (~\)11111lissi(>r1 t\.> cle11y' N\.)rtl1sta:r \Vireless' 

i\t1ctio11 97 Iicet1se applic"atio11s_ ·1~l1e, c~·o1111nissit111 shol1ld tiisn1iss or tieil)' tl1e Petitio11:i~ \;\rl1ich ta~il 

as a 11latt.er of lav\' 3Ild }Jfllll3Tll)' raise poliC}I COilCel"IlS Ulap·propriate for a licensi11g pIOC·eedtilg 

ii1\l()l\1i11g a si1lgle HJ)J)licar1t. i\.s a tlu'e.sh()lcl rt1atter~ fl()fie. <)f~tl1e 11artie-s tl1at l1a·~ve file{i Petitit)tls t"t) 

- 111 -

Exhibit Page No. 74 



JA009273

·ql1alifv as a '~pa1t\' i11 interest'' l111der Sectio11 309( d)-- of tJ1e (~~01n1111111icatio11s ... ::\et. N-lJ1il1staI ... . .. \ 

\"\.Tireless \\'as 11ot tl1e Vl/i111ii11!l bidder 011 a:Il\i' license· on \\-rl1ich ar1v Petitio11er also bicl~ a11cl 11011e of' 
.J-_..,. ..., .. ~ ' 

.applicatic~r1s. 

l}etitio.r1ers"' sulJsta11ti\re clai111s a.ls<) 1ac:k t11erit. Sc~111e I>etitiot1ers argtte tl1at I)ISl-I Net\\!()fk 

c.:orplJratio11 ('".DISH~ 1

) exercises tie,_,facto co11trol O\-'er Northstar \:\fireless and its b11sit1ess. 

Ho\\1e·ver, it is Nortl1star ~:fa11ager~, LLC (~·'Northstar :t\rfa11ager~}), not DISH, tl1at exercises de·~f(1c~to 

co11t.rrJ1 O'\ler Nortl1star \\.Tireless 1111d.er tl1e (""'0111111issi()t1's Rl1les atl.ll prec.eder1ts. No1thstar :rv1anager 
\.--• 

satisfies <1ll tl1e reqt1ire111e11ts <)f lie ~:ftJCf(J C()tltfl)l ur1de.r :Section 1.2110( c)(2)(i) of" t11e c=or11111issio11 J s 

Ilt1les .. \vl1erca.s l)ISIJ does i1ot satisf-\r ru1,r of these criteria. F\1rtl1ertll()fe~ N-ortl1star rv!at:tager 
-- .... -r1 _. ""'-· 

satisfies all six ele111er1t.s of~ {/E?. f(;ic'to C\JI1tTol l111der tl1e C:\_11111nissior1 ~ s l1lf(?rt110111-,tc1i11 1\ficrolVCl'l/€!. ... 

standard. Petitio11ers dt1 not, a11d ca1u1ot~ i11ake a cor111JaralJle, l)~Jit1t-l)1·-poi11t sl10\vu1g of' llejactrJ 

co11trc~1 011 tl1e pmt of~ DISH. 

I11stead~ so111e Petiti<)11ers argt1e tlt(lt DISI-I's fi11a11cial stake i11 Nortl1star '\Vireless is 
-" ..... 

11ece:ssaril~l a11 ii1dicator of tie fc1c'to cor1trol ------------ a clai111 tl1at tl1e (:c.)t11111issi{)t1 l1as ex1J1icitlv reie'C.ted i11 ,,. ""~ ..... ... 

Petit.io11ers also ol~ject to \rariot1s t)11ical i11\Testor piotection pro\~sio11.s tl1at ha\re lJeen appro\recl b)r 

tl1e Co1111nissio11 .atld st1c.cessfull)'' et11ployed b;r ai-1plicar1ts iI1 pre\1iot1s at1ctio11s. Co11trar3' to tl1e 

sharel1oldeTs \vitl1ol1t t~eing dee111ed ft.1 l:te i11 tie<far~to co11txol. 

011e Petit.io11er~ \TTel \\lire less., I11c. ('~\!'T er0
)' a.lso clai111s, ii1corre·ctl)~~ tl1at DISH erlj O}TS 

. 
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for Nortl1staI \.\Tireless), and it is Northstar l\.-1a11ager tl1at estal>lisl1es botl1 b11dg-ets m1cl l111si11ess 11la11s 

for N 011l1star Vlireless. This co11s11ltatio111ight af:forded to DISH is a11 i11\'estor piotectio11 t11at is 

StJllarel.y in litle "i:Vitll C()llllllis:siort J)l'eCe(le.11t. 

'biddi11g arra11ge1r1e:r1ts p.rO'li,les sefJarate ev'icie11ce CJ.f tie.fi1('fo cc1r1tf()1 l))' I)ISfI. Nr,rtl1star \\fireless~ 

ho\\>'e'\'er, disclosed tl1e co11te11ts and 1J111poses of its joi11t biddi11g aTra11ge111ents prior to tl1e al1ctio11, 

iI1 ±1111 satisfaction of' tl1e C~ 011111iissio11' s R11les. TI1e PetitioI1ers' arg111r1e11t ie11ore.s tl1e 
"I... .• • ..._L, 

c:o111r1ussion ~s tietailecl regitne regartii11g joi11t l)icldi11g a11·a11ge111e11ts, \Vbicl1 NortJ1star \\?"ireless 

arrai1g.e1nents llD(ler its Rttles ir1 lJr.ior decisio11s~ a11d tl1e C.'.0111111issio11) s l1istof)1 oi~ a1J11ro1ll'i11g iJrior 

St)tne Petitio11ers st1gQ.e:st tl1at N (Jrtl1star \\?ire less' cc~llal)orative l)icldi11g c 011stitt1tes 
.::.._. lk...v" ...__, 

C.()<.)peratio11 a11d collab<.}ratio11 regar{fi11g bicls ru1cl bitf(li11g strategies a11·a11ge111e11ts ai·e CX}Jlicitly 

eAJllaborati've 1Jirlcli11g a11·a11ge111ents '-Vere. clearlJ' cliscltJse<l 11rilJI to t11e at1ctio11.. Tt1ere. \\ras 11\Jtl1i11g 

('c.o11t1si\.re" (i. e.~ secret) abot1t the joi11t bidtii11g arrange111e11ts at iss11e. J\..1oreo\rer, active bicldii1g b3~ 

tl1e parties to tl1ese j oi11t bicldir1g arrru1ge111e11ts lltl<]llesti 011abl:·/ it1te11sified co111petiti 011 d111·i11g 

'I'l1e :I>etitions 11111.st also lJe denied for tailing t(J tl1e i11eet the statt1tori.l)~ req11ired l1l1rden :ot~ 

proof. Ea,c11 of the Petitio11eJs l1as failed to raise a ~{st1l1sta11tial ru1cl 111aterial q11estion of"' fact'~ as 
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perst.111s \vitl11Jersonal ki10,:v-terlge of tl1e facts alleged;~ m1cl tl1e a_ffida,1its ''ll1ich \Vere l}J(}'lided do not 

allege· s11t11c:ie11t fa.cts~, based 011 perso11a.l la1ovv·led_ge~ to establisl1 a pril11a f acie case for de11ying 

N()tthstar \Vireless' B})plicati()llS. F11rtl1e1111{)re~, \.TTel ~s fi~i\!{)lt)t1s argttt11e11t t11at N{_)rtl1star \,'\Tireless 

lJltiI11atelv. t11e criticisn1s co11taj11ed i11 the: Petitio11s are act11all\7 directed at cl1a11giI1u tl1e .... ~ ... ~ ....__ ""'-' 

·Co111111issio11~ s Rt1les a11ti _l)<-1licies go\re1ni11g tl1e- con11Jetiti·ve l)iddi11g IJrocess - il1 other ''rords~ 

co111t)}ai11ts \\ri.tl1 tl1e Co11n11ission ~s c1111·ent go\.~er11i112. Rl1les. Jatl1er tl1a11 \vitl1 N(_)rtl1star \\.Tireless~ .t L '-' . 

·co1r1plia11ce vvi.tl-1 tl1e111. 'Il1e a11propriate fon11r1 for J>etitio.r1ers to seek tl1ese rtile c.l1a11ges is a_ 

n1le111ak:i11g J>f()Ceedi11g~ s11cl1 as tl1e 011e tl1e (~0111111issi()tl has a1reac1)r i11itiatecl to address iss11e:S st1cl1 

folto,ved tl1e Ct)tiltI1issitJ11 ') s Ri1les a11tl 1)olicies i11 CtJ1111ectio11 ,,.1_tl1 i\l1ctio11 9·7. 

I11cleed, a11j~ d-eparn1ie: fio111 tl1ose existi11g R11les tu1d pc~licies \\TOt1ld_ 'riolate tl1e la\\~ by 

depri\ri11g 'Nortl1star \\lireless of fair 11otice <)i:t11e (1(J1n111issio11~s operat:i\re sta11darcl'.< t11ereb:y 

alsrJ ·\Vt)ltlfl ere.ate lt11ce11ai11t:y flJr d.esig11ated e_ntities, otl1er l)fC)SJ1-ecti,re bi(l(lers~ a11d f)roadcasters i11 

the ltpco111ing broadc.ast i11centi1le a11ction - cliilli11g their participatio11, negativel)' af1ectit1g 

auctior1 reve1111es~ ar1d ll1l(ler1l1it1it1g tl1e: a11ctio11 i:t1 ge11er<cli. Tl1e C~t)I11n1issio11 has <c1 lo1lgsta11dir1g 
- -1'-~· .i.__, ...__, .._. 

tl1at. 

. 
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Before tl1e 
FEDERA_L CQl\:Il\:J_lJNIC~1:\..TIONS C.:Ol\·'l~IISSION 

\'tashingtott, D~<~.\ 2()554 

) 
111 re i\J>t>licatio11s <)f ) 

) 
.• 

Nt~)I~··rHs~r 1\R ''lIRE-L"ESS, 1,L(.' ) Ileport No. l~LJC.1

~97 

) 
Ft):r .,A\\rS-3L.ice11ses1.r1tl1e1695-1.710 I\.{f1z~ anti. J 
1755-178() l\·f[fz ru.1d 2155-2180 :~1rrz I3ands l 

File Nl1111ber 00t)6670613 

•' 

NORTHSTAR \'1IRELESS, LLC 
OPPOSITION TO PETITIONS TO DENY 

J_J11rs11a11t to Sectil111 309(d)(l} c3f't11e C~o111111ttnicaticJ11s Act c~f 1934~ as ~u11e11de<l. (<"C"t)tll-

tl1e t~on1111issio11 sl1ot11d dis111iss or den)' tl1e Petitio11s ai1d g1·a11t the }Je11cli11g Nortl1star \Vireless 

i\uctit)tl 9·7 lice11se applicatit)tls v"\li.tl1out dela.~1 • 

' 
! 47 tJ.S.C~. § 3(J9(cl)(l), In tllis ()})posititJn~, Nort11star \\tireless 'vill cite tt) 1\1Jc.tion 97 

lJi<l<lirlg rlal1l 1l\'ailalJle at t}1e (:<)llllllissic.)11~·$ \·V'ibsite. ,.v·l1icJ1 lS flat<1 '~()f \Vl1icl1 Clffic.ial ll()tice 1ll<l)1 

be tal(e11. n ~See ir:J. Tl1e A11ction 9·7 bidclit1g data is a'raila1)le at: 
l-_,. 

~ . . . 

. ) P·etitit.111s tt1 De11:y "\"\lere filed 011 :rvlay 6, 2015 l)y' Citize.n ... t\.ctio11 ("<.-:itize11 Actit11t0

); rJr1 
wfa,~- 11 .. 2015 bv· i\111crica11s for 'J'ax lleiort11 .. ·(~er1ter for I11div·i(i11al I;reetlo111 .. (}itize11s i\gai11st 

..... . v . ·' ....... 

Go"\1e111111e11t \"\taste~ I\·1ediaf~reed()lll.t)fg~. N"atio11al rr~"{pa~lers. "ll11io11~ a11rl 'T'axpa)~eJS l)rotection. 
/\J.li<111ce (t,.)getl1er~ ~~.A1r1erica11s ft)r '"r<-tx Reft)rr11~;): l1}1 C.'e11trHl ~rexas l~ele1>ll()t1e 111\rest111er1ts I..P 
c~~c·rTI;~} at1d" Rahll10\V Telec;OtllUltU1icaticl.US 1\.ssociatiori~. IllC. ("{R;,u11bo\\r'~) (together;; 
~~cTTI/Rai11llC)\\~~"'): l)\'" Co11111111nicf1ti\Jr1s \Vorkers C)f /\111erica ar1t1 Ni1tio11al ,Assc)ciatic)Jl t()r tl1e 

o.~ ' ... ~ 

:\<l\ra11ce1J1e11t t)f (_~(11cJrt~(1 i:~eOJ}le (t()gt~tl1eI~. ~·'(-.~\~lj.\/NJ\i\t-:1~~)); lJy I~~.r I~11Jliel1 (''I~l1rlic.:]1~·'); l))/ 

Natio11al J\ctic111 Nen,~ctrk (~~N.:4.N'~):. a11cf. l..,-y· \.!Tel \1/ireless~ Inc. (~'vr·er>}: ru1d 011 i\,,fa~? 15., 201.5 
------- ·\vell atler ttJe J11it1g (le~1clti11e f(>r 1)etitiz)tls tz) fler1:y ------ IJ~{ lfisfNl11_ic 1'ecl111z)lcJgy '"f(,z 

Telec.0111n11tuica.tit)ns P'art11ersl1ip ('~IITTP~~) (l{Jgetl1er~ tl1e ·~Petiticn1s~l). 

- 1 ·~ 
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\\lireless is inclirectlyr co11trolled b)l Doy·o11::· L.in1ited (~'DO)lOil~~)~ ru1 i\la.ska Nati,/e Regio11a.1 

C'o1poraticn1s organize(i 1))1 Cl)t1gress u11der tl1e ~Alaska Nati~ie Clai1ns Settle1ne11t Act~ 43 lT.S.C:~. 

§ 1601 et seq. I)o~{on is t)'\:\'lled b~;t 111or;e tl1ar1 19.~000 ~A..laska Nati\.~e sl1arel1t1lziers of' principall)' 

i\tl1ab.asc.an desce11t.4 'I'l1e ret11111 ot~tl1ese i\laska Nati\~-e sl1areltfllders t<) tl1e rar1ks <)f 

C 0111111issio11 lic:e11sees ,v-il1 represent a significa11t steJ) ft)f\\tar<.l i11 tl1e C101111nissio11 ~ s C.()t1ti1111i11g 

a:vailable f(} tnen1bers of 111int1rity· gro111)s. 

Nortl1star \\lireless~ pei1di11g rtpplic<,ltio11s for i\.-'}lS-3 lic.e11ses are best i111<.ierstood it1 ligl1t 

of' its 11ist()ry· a11d tl1e l1istot)1 of't11e i\laska. 'Nati\re peoples (.:~1\laska N·ati\res"). I111971~ in. 

reBJl()Use to i11creasi11g co11ce111 regarcii11g tl1e OJ)_pressi\;e circtu11sta11ces c)l'i\lask.a Nati\.~es.~ 

C.~rJ11gress J-)assecl tl1e 1\laBka Nativ'e Clai1r1s Set1Je1I1ent. ~Act.5 ·rt1is statt1te recog11izecl ru1ti 

resolved 111ost al)original clai111.s i11 ~A.laska~ and estalJlisl1ed f\~telve 111it1ority-o\,r11ed, for-1)rofit, 

regio11-basecl corporatio11s (tl1e "'i\laska Nati'\re Regio11al C~or_poratio11s':i) t1s. tl1e ste\\iards of tl1e 

settle111er1t 1Je11efits f()f t\lctsk:a Nativ.es.6 1]1e i\J;:isk:a Native ·Re·ttiCJil~:11 (~{)fl){)faJi{)tls 11111st lrlilize ,,__, 

4 ~Set? J)eclaratit)11 <)f' i\ar.cJ11 l\'l. Sct1t1lt at~! 1 (~'Scl111tt Declarah.<>11~') (.t\~f~fi\(~~I-Il'vil~~Nl~ l 
11ereto). 

5 
... 4.la~ska Nati\re Clai111s Selile1neI1t Act, 43 T_LS.C'.. §§ 1601 et seq. 

6 lt• ~ ] 6.06/d"~< i . ~; ~ . ' )t ) . 

'"' - , -.... 
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the i\laska. N.ati,les.7 ~A.s a ·direct res11lt of tl1is c.ongressio11a1 directi\re, each of tl1e .i\laska. N.ative 
~· ·" 

JJfO\lided "\:vitl1 $54.4 n1illio11 of initial capital as a. part of tl1e settle111e11t of aborigit1al lai1d 

clai111s. 8 Go\"e11u11g a11 ~A.laska Nati,/e Regio11al Corporation is increclibl)'' c.01111)lex. 011 tl1e one 

Co111(1rations 11111st: .t11eet social ar1d ecor1<)tt1ic 11eeds ot~ sl1arel1ol(lers~ 111a11~tge iuillio11s of .acres of 

land~ and lielp tt) }J:resen:e ct1lt11re. No 011e rec()gt1izes tl1e co1111Jlexit)r of tlie: task 111ore than tl1e 

gt1·ve111i11g b·t)arcls. of~ directors a11cl 111ar1agers of 1\la.ska Nati\re Regiz111al (~(1I})t)Iatior1s. T'l1e 

sin1ple act ot"'besto\ving sl1areht1lder stat11s 011 .. i\las1c<i Natives h.as i1ot. eli111inate{i tl1e l1ost <.Jf 

soc.ioeco110111ic disati1.rru1tages t11at ~1re due it1 lfu·ge: 111e~'ts1u-e to tl1e: effects of t\\ro cer1h1ries of~ past 

clisc1i111i11ati 011 ag~1i11st i\.laska. ·N ati,.re: people, 9 

Cog11izan.t of its si-,.ecial statttS; tl.1e i1a.t11re of its sllarell{)lder l-,a.se, a11c.l tl1e lJroac.l 111is:sio11 

sl1areholders. ~A..t11011g otl1er tl1i11gs~ Do~lOtl 11as i11\.rested in t11e teleco11u11tu1icatio11s field. 10 

Do)''Oll a1)preciates tl1e gro\\rtl1 pote11tial tl1at teleco11u1l11tticatio11s ser\rices pro\lide'.': arid it sees t11e 

t)fl)v·isi()Jl <Jf tl1ese teleCl)t111111111ic~:1ti ()tls ser\?ices as a11 i11Jt){)rta.r1t .lJBt.t ()f tlie C<Jt111Ja11'":; s stra.te u:v .t ' v ............ 

7 See Legislati~le History of tl1e i\Jaska Nati-v·e C'lai111s Settle111e11t Act, 1971 
l' "t S·· ('"'! (" :\ N '°) 1 O·j . t· 2""0C9 '") 'i ·; .... tJ~~-·-~·pc'-,., .•'-.i ... ~.~~ . ...::;. "7.w .tl., k- ':'· ~k..:..i·).~ 

8 S'ee Scl1utt Declaration at iI 4" 
9 5· ·1· ~ -<-?€~ tc . at d 5 . 

'' 

'O ' ' s . ' 1· 41· g· · ee it.. at 1: .•• 
•! 
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for tl1e futt1re. Ho\Ve\rer~ te1econ11111111icatio11s oper.atio11s are l1ighl;1 c.apital it1ter1sive~ \\'l1icl1 

for111ed i11 order to settle aborigiI1al la11cl clai111s:~ b11t n1a11dated to l1old arid i11a11age land a11d 

capital f'or tl1ot1santis of .,~lasl(a N a.tive i11tti,ricl11als. ~A.laska N ati'i/e Regi()Ilal ·Corp.orations are 

stal11toril~f prol1il,ited fro111 sellit1g e<.Jlli't)' - a11 it11porta11t ca1)ital rest)ltrce for 

teleco11u111u1icatio11s })roviclers as tl1ey· gr()\V. ·:rl1us;. tl1e lac.k l1f access tl1 e{1t1ity· capital as a 

traditio11aJ S()llrce of finan·ci11g~ con1J}Otu1ded ll}f discri111i11atio11a.gai11st111i11orities i11 e'l11catio11 

ancJ er11plcJ)r1nent OfJfJ{)ft1111ities i11 t11e earl~l )7ea1·s of tl1e tele.co1n111l111icatit)llS i11tit1stIJl~ ha\'e 

d . 1 · , tl' . f 1 . l I . , fi ·1 i 11 create S)lSten11c 11n1ts to :ie: i1enetr<1t1011 o t 1ese: grt)tlps i11tt) t 1e: te econ1111l1111caho11s e :t . 

Co11~ress rec,)gt1ized tl1is realit~r \~rl1e11~ as part c,t~tl1e 01nnib11s Budget l~eco11ciliatio11 ;\et 

of' 1993~ it directed tl1e: (_~01111nissio11 t:o Ct)t1si(ler a \farien{ rJf i11ea~l1res t() e11s1u·e t11at s111all . .. 

lJ11si11esses~ 111ral tele1Jl1011e C<Jlllllat1ies~ atl<l b11si11esses o\~·11ed l))' 111i11orities ru1d \\ro111e11 are gi\t1;:n 

a'\:varded tl1ro11gl1 ccu11petitiv~e bit1di11,g. Tl1e C:on1111issio11, in tttJ.Il~ de'\1elo1Je:d policies to 11e1p 

et1s11re tl1at .t:\.l<c1ska N ati,te: Regio11a1 c~ orporatio11s~ at11011g otl1ers~ l1a\le tl1e cl1m1ce to participate in 

tlie \~rireless i11<i11stry t"l1J{)ltgl1 licer1se l)\·V11ersl1itJ. 111 tJ1e ca.se <Jf l)CJ)~t)tl" tl1is is a11 iIIlJ)()fta11t 

sl1arel1ol<iers. 12 

~ 1 
J. 51 

• i ·t :fT () , (!(! Tt . a: :i :;/ • 
•• 
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To }Jarticipate 111eani11gJitll)' in tl1e capital intensi\.re \vu:eless ii1d11str)'~; Do)ro11 capitalize;d 

establisl1ecl se1"\rice providers. I11deed~ iI1v·estn1e11ts. by indl1st1)r ·vetera11s i11 ar1 e11tit}' like 

Nt)rthstar \Vireless i11creases its cl1ance-s f()f s11ccess ii1 ser,,.ice· co1npetitio11 l)y lJIO"'\'icliI1g acc.ess 

to capital arid 1iiall1able experie11ce. Ne\rertheless~ l)otl1 as it relates to its CCJfl)C~rate i11issio11 artd to 

tl1e C1D111111issio11'"s .rttles. I)ov'OD '.'s c.01111·01 o\re1 tl1e lJusi11ess \'·et1tt1re. tlrrot1gl1 "Nt1rtl1star iviai1ager ·' ~ .· .... __ , ..:_~ 

is esse11tial.13 
l)()y·o11 believ·e.s tl1at N-ortl1star \\/ireless re1Jrese11ts tl1e ft1lfilln1e11t of a 11l1111lJer of' 

the (.'.OillllllSSlC1Il '"s }J(JllC)' ()l~jecfi\res_, ir1cl1ltUtlg tl1e gt)al ·Of lllCreasir1g tl1e }Jartici1JatiOll ()f 

r11i11orit)r-ct111trt)lle{I lJt1si11esses in t11e J)fO\risit)ll of s1JectT11111-based ser'\rices.14 Northstar \\-Tireless 

is stro11g evid.ence that tl1ese (~.()lt1111issic'n pcllicies are e:ftecti'\N~~-

i11 the licen.ses f~)t \~lllicl1 N \Jrtl1star \\lireless llas aJJ}Jlie<i asks tl1e C-01n111issio11 {'() de111~· N {)ttllstar 

\Vireless ~ i1ost-a11ct.i()ll lic-e11se: a1111licatio11s. i\s a11 i11itial 111atter~. I1()lle \Jf~ tl1e Petitic)1.1ers l1as 111et 

t11e pleacli11g reqlure111e11ts for s11b11iittii1g a. petition to de11)' Northstar \"\Tireless' lice1ISes. No11e 

of tl1e Petitioners l1icl 011 a11v tl1e lice11ses for V1ll1icl1 N ortl1star \Vire less '\\ras tl1e ''rit111i11g: bicld.er it1 
>ir' "'-~' 

E.acl1 of t11e Petitio11ers also tails to n1eet its b11rde11ot~1Jroof1111der :Sectio11 309(d)(l) of 

t11e ~Act~ \\'l1icl1 reqtiires t11at a11;' petitio11 to dell)' 111l1st co11tain ~ts_pecif1c allegations of fact 

~ ., 
J. -~ S1 

• i ·t :fT ·1,..., - _;, "".}· . '' I: .I , (: .. (:. Tt. a.. .. -· ,, 

' -~ 
!"T See· ,· -1· · at· C'l. l ·1 

,,. . l . . ' ': . : ! - . ~--· ~ 

,.. 

- " --· 
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s1if!icie11t to sl10\v tl1a.t .. ~ gTa11t of the applic;atio11 ,,rot1ld be pri1na i:'lcie inconsistent ''rith ~, tl1e 

I)tll)lic i11te.rest~. ():t' otl1er\\·i.se t11t1st l)e de11ie{i. Tl1e Petitit)tls igtl<)re t1tat N<.)rtlistar \Vireless acted 

t11e Petitio11ers' clai111s inisco11str11e No1il1star !v!ai1af!.er1 s exercise lJf a11thorit\' a11d control over ...... "' 

N {_)rtl1star \\Tireless~ bit-ldi11g decisicq1s . .... _ .. 

i\Jg1u11e11ts that No1tl1star \\Tireless .a11cl its joi11t l)iclcli11g part11ers \liolate(i t11e 

Co1r1111issit)ll;s a11ti~collt1sic)r1 rttles or tl1e a11titrt1st lcl\:VS are si.r11ilarlv vvitl1t11tt 111erit. ~rl1e .,, 

Co111111issio11's ai1ti-collt1sio11 n1les ex1J:ressly· JJern1it the k.in{l ot- co1n111tu1icati()llS~ ct1ordit1atio11 

ancJ coo1.Jeratit)ll 1Jetvv·eer1 Nortl1star \'lireless ar1cl its joi11t l1icl{lir1g 1Ja1t11ers tl1at the Petitior1ers 

co111plai11 al)Oltt~ '\-\rhen co11d11cteti u1 the ct111text of a joi11t bitldi11g ai1·ange1I1er1t c.iiscloseti i111der 

the C~ot1u11issio11 ~·s rules. Si1nilarl~l~ t11e ru1titrt1st l;.t,VS reco,gi1ize tl1ese t;~pes of fiilly clisclosed 

joi11t bicl{li11g agJee1t1e11ts as JJfCJCt}111petiti\?e. ;\~ide fro111 faili11g to ~1llege atl)f cogr1izal1le legal 

·violatior1~ the Petitio11s a1so elide l>e11efi.ts of No1tl1star \\'ireless~ fJartic.i1J-ati<)t1i111\11cti(.)U 97. 

No1tl1star \\7ireless'· 11a1i.ic,i11atit111~ like· tl1at lJf desigi1Htecl ei1tities ge11erall~l:~ yielded sigr1if]_ca11t 

p11l)lic ir1terest bene±its and c.ontiib11ted to tl1e s11ccess of ~A.t1ctio11 97. The Petitio11s~ alleged 

l1ru111s are il111so1",1, m1cl fail to <c1dclress tlle detri111e11tal effects. tl1at de11ial \".rf111Icl l1a\1e c111 - , 

1Je11rli11g Nt11tl1staI \\1ireless A11ctio11 97 lice11se applicatiL111s \vithot1t dela\'. 
~ ~ ~ 

- 6 -

Exhibit Page No. 83 



JA009282

II. Ei\.L~ll ()Jf '1'1~11~ ·pf:~l"I.l'IO·NS IS I~J:('i·}\I":I".\l I>F::1:-F:c~·1·1,:rE i\Nl) 1\JUS'I' Bt: 
DISl\IISSE.D 

~A,. :1:~(.:b _ Qf _ tb' 11~titiQn~l'$ l~a~k~ Stantling _ tQ _ Cl1r1,ll~11g~ _ tb~ _ N9r~h$tnr ''rir~I~$~ 
i\.u.c.tit1n 9·7 License ~41!lllications 

' ~ 
JJetitio11 to deny' -m1 .ai1plicatio11. 1

:: '1~;,J estnblisl1 t}iat a petitioner l1as tl1e ret11iisite }Ja1i.}r-i11-i11terest 

sta11clii1g tt) file a petition to ti.e11)'·:~ tl1e .;"petitio11er 1r1t1st allege: facts s11fficie11t to den1o·nst1ate that 

gra11t of tl1e s11bject a1·)1Jlicatior1 \VOl1lcl .c.a11se it to st1ffer a direct ii11tu"\r;'
16 a11d. ~~tie11101lSfJate a ....._, ...... '.:.I .; 

causal lirtk l}et\~'ee11 tl1e cla.i111e.d i1rji11y ru1d tl1e c.l1a.lle11ged ac-ti<)It. 'J 
17 ~I'o de1ll()J1strate a ca11s.al 

li11k.~ t11e 1Jetitio11er n111st sl10"\\1 tl1at tl1e i11j111;/ is trac·eal>le tt1 tl1e cl1a.lleI1ged actio11 clfl{l tl1at it is 

rec1t1este{l. 18 As den1o·nstrate{l lJelo\v·~- I1one of'petitio11ers ha\'7 e alle.gecl an)' l1aJ111s tl1at \Vot1ld be: 

re1ueclied it~ t11e (~onlll1issio11 decli11ecl to gra11t son1e or all of tl1e lice11ses to Nortl1.star 'hlirele:ss 
~-

(or tler1ied tl1e applicatio11 of l)idtiin:g credits). 

1'l1e Co111111issi()ll arid tl1e lJ11ited States (~c)11rt of .. i\pJ)eals for tl.1e I)istrict of Coltun.bia 

co11text of t11e Co·n1111issio11's spectrtnn a11ctio11s. Tl1e I).C. Circt1it has rt1led that ·~a disap1Jou1ted 

l1idder, to l1a1/e sta11di11g to cl1alle11ge the at1ctio11 outcotue'.'< n111st de111011stra.te 'tl1at it ''ras a1Jle arid 

15 .4· 7 1 T s~- c-~ s ~ 09:t .. :1)(-· ·1) ' '-'• .. x .) - {. - ,. 
it... ~ ./' 

16 .Petiti1111 for Reco11.side-rt1fi(J1l of 1''atitJtts .4tt('fio.11 87 PuJ;Jic ~-!\le}fices, P{!filio'fl f<J _Derrr 
lh~ .. ~ . ..._, 

l~,cJr1g~l~o1711 .:-111plic~:itior1 of Silke (-:-0111111ltt1ic·c1ti()liS1 lrzc. (~:lttctiolt 87), Petiif.l)ll to L1e11;}, _[.011~g~J?or111 
~411plit~(lfi01'1 o,_,f Tt-fO rra.i.~ (,~Olll1tlllJlicrtliOf1S t:4z1ctio11 l3~)_, ille111orlt!Jd11111 0jJitlilJ11 {l11{l ·Ortier, 27 

-.i' • ·. ' .... .{ - ~ - -( t• I "' , , r ' l' : ', " ! /' - • ~ . - • ' - • ). .... • ' .._, -. ... ( 0 ,..,. , • ·"'\ / ' '"'f' ., - .... · l~c~·c· .R i j .... - i t,.,, ~-),.. (--\~"I'B -o l "') '1"' t . '1 d') ,. '~ 1· . t' .... 0 l . ') . ..-· ; C{ ·· ·.) .i • ::· , ~· { .i.,, ., • k _ .w .. \ t)~)1tlCl e, tl1111l .e . _ •. .ltt.. f 1(111 ( .. . ' l t t:.r .. . 

• 7 
1 ~ Iii. (footi1ote cl111itte.cl). 
~ 8 - . 
!~ ~1la.5A~a JVr1tive ff}reless" L .. L. C1.~ Orcler~ 18 FC.:c: R·cd 11640~ 11644 (2003) ('~11!c18J.:a 

l';./i1rti~e r~7reless .zr~); .i1lJCti01l 87 (JrtlfTI'~, 27 I;~(~(~ l{cd at 4385, 

·"'1 
- I -

' 
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basis. ~~' 19 2i\ccordi11gl)'~ ru1 ei1tit}r tl1at \\'as 11ot q11a1it1ed to bid n1partic11lar111arkets iI1 ai1 a11ctio11 

·~ ' 
1Ja.rtici1Jatecl i1l ccn111)etiti\r~~ lJiliclir1g for lice11ses i11 tl1<>se rr1arkets.·~ t lJ11d.er tl1at star1cla.r'-l~ eacl1 c).f_. 

t11e Petitio11ers' clai111s in11st l-,e dis111issed. 

1. iu11ericai1s tor Tax Re:f()t111, C.itize111\ctic111 C\\T~.\/N~A.i\C"'P _ El1rlicl1~ N~>\N~ a11d . ........................................................................................................... ), ....................................... " .................... " ........................... . 

i11di\tidt1a1s clait11s tl1a.t it \Vas a disa111Joi11ted bidder or tl1at it was able and ready t() l>icl i11 

1\1Jcti<.)ll 97 a11d tli.at tl1e tiecisit)Il (lf tl1e Cc.1n1111issiz111 }Jre\re11te·d it fio111 {f (1i11g s<.1 011 a11 ec1t1al 

basis.21 Tl1erefore:. ltnder t11e Jlrecerle11t of t11e D."C. t~irc11it mid tl1e Co1nn1issio11~ tl1ese e11tities or 

indi\1icl11als la.ck sttU1(1it1g to cl1a.llenge tl1e J\11ctio11 97 lice11se applicatio11s ot~Northstar \\Tireless~ 

ar1cl t11eir res_pective l)etitit)11s sl1(1t11d be dis111issed. 

1Jartici1Jate i11 CC)l11J>etiti\1e bi(lrlit1g .fiJI lice11se:s i11 tllt)Se r11ark_ets in vvl1icl1 N 01it1stnr \\7.ireless '\VHS 

t11e \\ri1nii11~g l)idder for a. lice11se. I11 ~A.11ctio11 97 ~ \lTel l)id e~xclt1sil'eZl' ±or lic.e11ses ii1 E.c-ono111ic 

~·Q '"-· 11·· l P.. . rr... 1·· . . l. 1) . 1·· --.(. -~ ..,....,6 ·r' 1. j '1(99 6 .. ). - ·1)· ·c-· c· .. - '°'()0") ... 'JI·. ' J)l . . _ ·_ 1g- t __ tc1i11s t 'trf!.ess.. ____ ., ___ . ·v. __ ~· (__ __ '.> ..... l ) _ · .. __ <1. ,_ · · .· , JC J ( __ . ___ . . _.1r . .t.' · _.._,_, ( ~ __ ·_ 1gr1 ___ c1111s 

Jl'7reless"'); St?e .,4.i1ctil)JJ ~B7 lJrder~ 2 7 FCC Red at 4382:. _,,4/aska 1'./atf\.tt;_? T.flireless II, 18 Fc:c· Red_ 
at 11644. 

1'r· 
,,_·iJ ,t • . (J·'"" •. A .-,.- .. F"C, ., R d' . 4""'8'1 .i:S.t.tct1<)t1 o / Ort1er~ 1,.c / . ' .(, : · c, · at ·· _:i. ..::.-. 

-~ 1 ' 51 11 A N~ . }{"'" l L L c 0 ii ·1- ·p·cc· R i 4,...""' ·1 4 .... -3 ,..,. ~v\7TB "'00,...) ..... ~ ~ ~ .::. . _ ~- ~ r t ·· 'f ,. ~·~ - -14'.f':J "' - . - · - • -?- II!'· ~ : : · ·• •. ~- •• I ~· · 1 . ~· -x . 1' ·• -~ ,. , f_(.., ... . c;,s .ll J. tl.ltvf:.- .. 11 t.- e.ss, . , .. . , . rl t.1 ~ 1 . . .. C(_ ..:...~.., _, L- _. ~ • .~ ,i...· . ..:... ~ 

(<~.illc1.skt1 J\rt1fivf:.~ ll"ire!ess~'); a.pps. ftJr re·\1ie"'~ (iis1r1is.seti~ ,,··11c1sk(l J'l(1/i1->e) FF''ire/e.?ss 11~ 1.8 l~(':(~ 11cd 
11640 (2003). /See (llso Hig/1 Plr1it1s Jl7reless, 276· F.3d at 605 . 

.-.,, .-... 

.. ~ .. ~ N.i\.N clain1s t11at it ·~11as stru1cli11g {{) file [its] f>etiticn1 to l)e11y· ·base{l 11pon tl1e i11jt1ries 
that it at1(1 its C<)t1stit11e11ts \\·111 sttller. ~ 1 N~i:\N' Petitit)ll at 1 11. I. Asi(1e f}·c1r11 the fa:ct tl1at Ni\N 
does not e\le11 atten1.1Jt to de111011strate tl1at it 11as sta11cii11g to cl1a1le11ge the 1\11ctio11 97 license 
<1p_pl.ic.atit111 ()f Nt1rtl1star \\lire:less~ Ni\N. {f{)es Ill)t ide11tify tl1e ~1llegetl i11jrtries ttl "vl1icl1 it refers. 
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ClJlll}Jetiti\re l)iddi11g for lice11ses iI1 those 111arkets in \.~vl1icl1 Nortl1star \\lireless \\1as tl1e "'~innit1g 

bidder for a 1ice11se, '?Tel (1oes 11ot. have. sta11tiir1g to cl1alle11ge tl1e i\uctio11 97 lice11se 

~~ . . ~~ 

a1)plications of.Nortl1star \Vireless:~j ~rl1e \?']~el Petitic111 sl1011lcl~, tl1erefore~. lle rlis11tissecl;c:x1 

3. c='J''J'I/l{ail1bo\\~. I,,ike\vise. tl1e C~~l''I'I/Rair1bo\v I)etitio11 sl1ot1lcl b,e (lis111isseti. 111 ...................................... .· 

;:\t1ctio11 97. i1eitl1er C~r·I'l 11()f Ilair1bot\~ bicl 011 a11\r lice11se for Y'll1icl:1 N()fthstar \\lireless \Vas tl1e 
~ ~ 

\\liieless ,,~as tlie \-vi11ning bicldeJ for a seJJlTt(Jfe (Ect)11011uc. Area) lice11se:: Cell11lar I\11arket Areas 

placed bids 011 1ice11s·es i11 f:CJ11r 111arkets li1 ''rl1icl1'N01tl1star \v'ireless t\ras tl1e \~1tu1ir1g l)itider for a 

23 ·S'ee· "l ryo.I: Pe· ti't·1· ·1· n· at·· -r r~~"l rT· o.l: lJ· 1.<i (·i1''r·e· c· tl"'t a· g)"•");1.11··t t'h'3. D·IS"LT ·~11t·1·t1·e·~· cc)J' se.i: 1e-r'·al 11· -.,r~·IlS'':'li.·~ .. ~ ~ v - t'.> . . . t ' - ..:: I \ v -. t:- .. . . . . . . } ·4._. -=~- - s - ~ -L - .£ l t'. - . - - s l i . - " ~ < ' c... " ' \;: ~ 

tl1at Nortl1star . , . \;vo11 i11 tl1e state of \ 1 er111011t. ~;). 

24 /See Al1ctiot1 of~4rfv(Jt.tce<l fr-Tireless ~Ser·vices {:4 ft':S-.3) Li<.~e1t/ie:J' (:?o::i'es, Tt"'i11f1i11g Bitftiers 
..:411rl()tt11cc.J.(i ... for ~4i1ctio11 _971 J>1Jblic J\1f>tict.?, 30 J~c~:c~~ llcd 630,. 6,10-4· l ~ 7()6 ('\V-f13 re1. 2t) 15) 
c~~"/illCtio11 97 "f.f'"itlJlit1g Bit:l<lers })lllllic ]\lotice''). 

-~ <; 

. .:,.~See .i1lJ.t,~tto11 8'? Order~ 2·7 f(_:(' Red at 4382.~ 4385: ~4laskt:11Vati1/f~ T-f.'''ireless. 17 FC·C . .• .• -~ 

l{ccl at -:1235. 
26 \T'T'el cot1ld not also st1Q.gest tl1at the a.\~rarcl of the lice11ses for ,:v1licl1 Northstar \\Tireless 

J..._•.L· 

\:\tas tl1e v.rit111i1Jg l)icl,ler~ or tl1e a\\'ar<l of' l1i(l(li11t1 cre(lits ass<l'ciatecl tl1ere\vitlL \~Vc)ttl,J S<)1J1el10¥.t 
....... ~ . -t...-' / 

cleprive it of~ a \ra1i(l a11ctiC)ll IJI()Cess. (~f \.TTel PetitiC}Jl at 5, 7 rt.5. If'tl1e c()llllilissit)fl \Vere t() 
reft1se No1il1staT \~tireless biddi11g credits, or e\1e11 tl1e lice11ses for \Vhicl1 it \Vas tl1e \\litrning 
bid{le:r~ i11111arkets ii1 \'111icl1 v~I'el tliti 11ot partic:i1Jate~ st1cll ar1 actio11\voi1ltl11ot re(lress \?'~f'er's 
s11pposecl i11jl11y iI1 t11e co111petiti\.~e bi(ldit1g prc1cess i11 t11e inarkets i11 \vl1icl1 it diet participate·. 
Seel e .. g. ~ .1llaslrc1 )Vctttve 1f7relf.~ss? 17 i~c:c: llc(l at ,4236~ ~~11as,ka .Natil~e ff/ireless 11~ 18 f·c_,(~ Rc.d 
at l l 6tl6-·47 ( d.e11;ri11g i\lr:1ska Native \~.Tireless~ a1)plications for ()tl1ex 1nark·ets -w·ot11<.i 11()t re(1ress 
a11y allegecl inj111;l stlflered 11)' TPS lJtilico111 ll.1 l)idding for lice11ses tl1at it did 11ot \vi11.~ beca11se 
tli()Se lice11ses Vv'ere \'V()lt by otl1er at1ctit1111)attici1)a11ts }. 
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separ{tfe (Eco11011lic i\rea) lice11se: Cell11lar I\larket .L.\rea.s 179~ 301 ~· 431 ~ m1d 432. Sta11di11g to 

")'f 

1)etit.icJr1er~s p~1rticiJJ<1ti<.)ll ir1 C{)t111letiti\:'e l1i{irli11g fc)r 1J1at lil~t-.?trse~,.:., S() 11eitl1er (~]~]'I <)r It<1i11l~o'I\! 

l1a.s sta1l<ii11g f() cllallt~11ge t11e :\ttcti<)Il 97 lice.11se a1JrJlicatic>11s ()f Nortl1star \"\lirelt.~ss~ a11<l tl1eir 

joiI1t Petitio11 agai11st the No1thstar \\.tireless ;\1.1ction 97 lice11se a:pplications sl1011ld be 

I. ·. :l 2S 
c lSil11SSec . 

lJ~ 'fl1e Petitit)11S Suffer ft'"om ()ther l~rocedur:al ·oefccts tha.t N·ec.cssitate Disntissal 

lJ11{ier Secticn1 309(d)(l) of tl1e (:0111r11ttr1icatio.r1s 1\ct~. '1 petiti<.)ll to tie11)~ 11111st '~,c<.111tait1 

SJ)ecific allegations of fact st1flicie11t tt1 sl10\\f tl1at . , . grai1t of tl1e a.PJ)licatio11 \VOtlld lJe prir.11a. 

f11cie ir1cor1sistent \\ritl1~·~ t11e l)ltl)lic interest.~ cor1\re11ie11ce~ a11{l r1ecessit3t. 29 1U1)' asJ_Ject of a 

...... ,, 

.: ! ;_)'ef.:~ !fig}; f 1ll1i11s .. 276 I=' .3ti ~tt 6·05 (fi11ciing tl1at a11 a11ctio11 participa11t l1acl sta11cli11g tt) 

JJetitio11 to deny tlie aYvard of~ a. license for "\iVl1icl1 it bid, bl1t lacl(ed standi11g to challe11ge tl1e 
<l\.Vat11 ()f lice1tses 011 \.Vl1icJ1 it di{i Il()t l)id)~ .ll ltctio11 87 Ortif.~r» 27 I•'C~<-~ I-tc:d ~tt -4383~8.4. 

-~ -

28 E\.'e11 if~tl1e Co1n111is:sio11 "''ere to co11fer sta11ding to petition'; to de113,r a ,\;;nn:ing bidder~s 
ap1Jlicatio11 \Vitl1 rt.~g:arct tt) a licei1se i11 a 11artict1lar ger)gra1)l1ic 111<1rket l>:Y' \~irtt1e (}f t11e petiti(l11er~ s 
11artici1)atio11 i11 crJI11f)etitiv.e l)illcli11g ft]f (>.tl1er lice11ses ii1 t11<1t 1r1arket~, CTTI \IVl)tiltl }Ja"'.le sta11lli11g 
i11 tl1is case OIU}" \\,ritl1 respect to Nortl1star \\Fireless~ license a1JIJlicatio11 i11 tl1e afore111e11tioned 
tift:t."'Cil r11arkets ir1 \:vl1icl1 it t}i(i, ffil{i l~au1bo\~l \Vot1ld 11a\"e sta11dir1g 111 tl1is case 0111;~ vvitl1 respect 
to N cu111star \\.Tireless' apf-llicatio11 lice11ses i11 tl1e- afore1r1e11tio11et1 fo11:r n1arkets in '\rliicl1 it bi(l. 
See, e .. g. ~ ,;"ri./errel .l~ice1lse ... 4cqi-1L~itior1 (c·

101p ... t1·1e11J(Jr'ClrJti1J.rl1 (Jpiltioti a11d (Jrde1~., 13 f'(~(~ Rc.d 
11983,. 11984, 11988-89 (\VI'I3 l~J98) ( tlis111issi11g i)etitio11~ i11 pa11, ir1all111ftrkets \.v·here 
JJetitio11er clid not }Ja1iicipate as an flltction biddeT). Ho\:ve·ver~ sl1c.11 a. readi11g of"' Sectio11 
3 09(d)( I)~ s st.c.ltl(iit1g re'l1uire111ent \VOlll{l be 1:r1istakert, gi\re11 tl1at 11eitl1er C'J''f I 11or l~ai11bt1\\t 
';J,/<.)lI1d be al)le t() sl10\\r a ~'direct it1j1111r'? ±ro111 a\va1·di11g to Nt)rtl1st.a1· \'Tireless lic:e;ise,s ()fl \Vhicl1 
11eitl1er of tlie I>etitior1ers e\1e11 bi(t >--'ief~ ..:11.1ctlor1 i9? Orlier, 27 f'(_~c: Ilcd at ~t3 83-85~ ./llaska . . 

l'·olf1tlve Jl='"ireless, 1 '7 f'(~t~ Red. at 'l235-36. lS'ee (Jlso Higl1 JY/r1it1s ft'7reless, 276 F',3d at 6{}5. 
St.atecl (liflerentl:y, 11eitl1er CTTI t1or Rai11l1t1\.-~l ca11 shtl\\7 that tl1e)7 \;l{()lllfl be de11riv'e(i of art)r 

ber1efit or s11fler ru1v lt~U'lll fio111 tlie issua11ce <.1f N'ortl1sttu~ \\7ireless lice11ses, a11d {fe11ial of t11e 
~ . 

isst1a11ce of"'Nc)ri11star \\Tireless~ licenses cottld 11ot pro·virle arl)l rerh·ess to CTTI all(l Rai11l)ov'1 if 
tl1ey.~ Ile'\rer ·C\1etl llid 011 tfl{)SC lice11ses. "I'l1erei{)re~ tlnder t11e clear Jlrecede11t c1f tJ1e J) .. (.~. C:~itc11it 

and tl1e c·o1111nissio11~ tl1e (~'I"I'I/l~ . .c-ti11t1cl\\r JJetitio11 tc~ de11~l tl1e N·cl1il1st<:u· \Vireless i\t1ctio11 ~)7 . ~ 

lice11se a111)licati\JI1s n111st be c.1is111issed. 
29 /I '"7 '( 'f " (" ' '."" 09·(·d·) " •... t I .- ,S. -•'• ~ ,) (l), 
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1Jetitio11 to de11)~ s11011ld be rejected i;.vitl1011t. fu1il1er in,~estigatio11 if"' it does not ~·contai11 specific 

is i11a.de" a }Jetitio11 still does 11ot 111erit fi1rtl1er re\'le\V ltt1less it 11as alleged ''s1Jecit1c facts}~ 

s11flicie11t. to· raise .;"a s11bsta11tial a11d r11a.terial qt1estic)Il of' fact reql1iriI1g~' a l1eari11g.32 .L~ petitio11 

to cle11y~ tl1at is bas'eli onl)r 011 ''[tJl1e a1legatio11 of· 11lti111ate" conclr1sio11a1y facts or 1110.re ge11eral 

...... , 
aJlenatic.111s 011 i11fc.1r111atio11 a11d b·el.ief~' 111l1st l)e de11ied. :i:i .... __ . 

./\s clisc11ssecl in f111i.l1er detail belo\v, no11e of' tl1e :F>etitio11s of i\111ericai1s for "I'ax Ilefom1~ 

co11clt1so1y facts or ger1eral allegatit)11s~ a11d i1011e 111akes m1y SJJecif1c. allegation ot"" f'ac.t s11tlicie11t 

to sl1ov'l tll<'tt grru1t of tl1e No1tl1star \\.iireless applica.tio11 ,·vot1ld be pri1na tacie inconsiste11t \\ritl1 

-;. .• i; 

tl1e ptll)lic: i11terest, Ct)Il'/CI1ie11ce~ a11d r1ecessit~{ .. ~--~ "]"() tl1e exte11t N.i\N 111ake:s a~ s1Jecifie allegatior1 

10 
1· -, 1 l -1· •1 · z· . r:< -.... --. r..· 9·7 1-- ., i -i ()2 ·1 09-- ·r) c-~ c-, · 1 ·)8") (. · ·• i 7· u·· ·s·· c-, e f?-jr.tet11c1~ llf~, v . .J' C.t., 0 ·, _, .~t1 '-t· . , ~1 ( ·. .. ..1r. ~ ~). q11ot111g li . .... • . . 

§ 309(d)(l)). 

Jl ti'7 lJ.S.C~~ § 3()9(d)(l). S'f?e (1lso ~17 C.I~1 .l~ .. § l.21l18(1)) . 
.... ..... 

J~ ('!itizt:.?t1s~forJ(1z: or1f'Jl"RJi7R,.111c_ ·v.1;·c;c~;" 775 f='.2li 3~)2~ 395 {I).C~. (:ir. l~J85) (inter11a1 
qt1otati 011s 0111i tted). 

33 
;.)/(J1'1t?. ·v. ft(;(~,, 466 1~ .2rl 316~ 322 (1).C:. c:ir. 1972) ( q11(Jti11,g S, lleJJ .. Nt1, 690;. 86tll 

C~ong_~ lst :Sess. 3 (1959)). 
14 

... )(-:e itffi~rl Secti,)11 \l"I, I11 aclcli ti,Jtl;. tl1e ir·r']~l) J>et.iti,)11 x.vas fiJee.1 (}11 l\lay·· 15 ~ 2015 ~ t(J1lr 

clays afler the f\.-fay 11, 2015 cleadline f(1r petitio11s to den~f t11e Nortl1star \Vireless ~~11ctio11 9·7 
license a1J1)licatio11s. ).S

1ee 1-f7ireless leleco1!'1t111J1'1icatiotis B1rreai:1 .,4.t111r>-u1lces tl1c1t ~4pplicali!J1ts.fi-Jr 
.4 JJi·~>-3 .Li(.~eJlS(!.S itl tllf!. ].6·9.5-1710 ilfllz, (l/l(f ./ 7.5~'i-1.78?0 ·"lf/J; Clll(f 21.5.5-21 t90 .1,\11.fz llcJJltlY ~:<1t(~ 
.:4ccepft.?c!for Fili11g, Pi1blic 1Votice, Di\ 15-503~ at 1 (\'/TB rel. Apr. 29~ 2015), Separately~ it 
cfr,es llC)t fll)I)e:ar tt1at atl)1 r.~t .. tl1e I>etitiotlS of i\111ericn11s .fcJr 'f'ax Jlefi.Jrr11~ c:itize.r1 J\.Ctl(}ll:,- J~l1rlict1} 
<)r fIT.TP \Vas :ser\re-d <)11 No1il1str±r -\\l:ireless:: Sf?.f! i(i. (rec111irir1g se-r\~ice of~ a IJet.iti.011 t{) cler1y 01J tl1e 
3J)j)licant}; 47 (~.F .It. § l .47 ~ m1cl 11c.u1e of 'Petitio11s of i\111eric.ru1s tor 1"'ax 'Reto1111~, (~~itizen 1\ctit.111~ 
()f I::l11licl1 i11c1t1cl.es ar1 atirlress for ser·vice of tltis C)JJJ)<Jsiti(JIL (C:itize111.\cti<.)ll d{)es Il<.)t eve11 
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of fact, it is 11ot clirected to No11:l1star \\Tireless or tl1e 111erits of'tl1e Nortl1star \:Vireless ~A.11ctio1197 
.• 

JJroced11r.al detectsc the: C.'0111111issio11 shottld disn1iss tl1e Petitio11s ru1d gra11t tl1e pe11cln1g No1th:star 

\\.Ti1eless lice11se aJJJllicatic111s lAritl1011t dela)'. N t)t\vithst.a11t1ing tl1ese clear legal i11f"'i1111ities tliat 

11ecessitate clis111issal~, No1tl1star \\Fireless '"~ill aci(iress tl1e 111erits of tl1ese P·etitit)llS l1ere. 

Nort11stax Ivlcu1a,ger~ LI.;(~ (''No1tl1star I\·la11ager~~) l1as c!e ~fal~tlJ contiol of' Nortl1staJ 

\Vireless~ 36 l~tit st1cl1 clai1r1s are ,,~ror1g. Of cotirse~ tlt)rle C.)f tl1e Petitit)11ers sc1111t1c11 as st1ggests 

·"i ·"";" 

t11at DISH l1as de ii1re control of Nortl1staI \\lire1ess_ t1or cot1ld tl1e'\' re:asonabl'u tio so._} 1 

J J J J 

ii1clude its 11~u11e~ \vl1icl1 appears t() be set 1orth 011l)r as part ()f tl1e 11e·\\tSt)aper article att~1cl1ed 
tl1ereto.) 

' .. 

-~> I11 reality·~ tl1e N.i\N fJetitio11 addresses ·Ni\.N~s \~ie,·vs ,\~itl1 res1Ject to f)IS11 Netv.rc1rlc 
C.,t1r1)c)ratio11~ i1c1t \:vitl1 respect f() N()lthstar \'lireless <)r its ... .t\uctio11 9·7 lice11se apJJlicatit)llS. 

JG St?i.? \!'"[ el Petitio11 .at 1 (i-25. E11rlicl1 characterizes N 01tl1star \Vire less .as a '';sl1ell ~·' 
CfJlllJJHtl)l a11<.l a '~JJUJ)J)et:.-:;~ I:rlicl1 :t~et1ti\)JJ at 1 Hll(i /\ttctcl1r11e11t l at l ~· l)1rt. I:l1rlicl1 l1as llt) basis fi)r 
s11ch a cl1arac.terizatio11 a1i.d pro·vides r1011e. C\:\t7i\./NA .. i\l_,P asserts tl1at Nort11star \\Fireless is 
i;~Slll)J. ect t() cle factt) C()lltf()l lJ\t l)ISJ---I. n c:\Vi\/N.i\1\C:l' l">etit.t()ll at 3. lJllt tlle\t (f() tl()t elal)()J:ate, 

.... ~ .• .! ...... 

C\\l.i·\.iN.,~4..C,P goes fl1rtl1er l)y" clair11i11g that Nc11fl1st~1r \Vireless a11d DISI-I sl1~1re ''a.rt i(te11tity ()f' 

i11terest, n id. at 3-4, 6~ l)tlt a~gain t11e1-' do 11ot e1al1orate. HT"f P 's late-filed Petition st1ggests'.' 
1.¥itl1011t SllPl)<.)rt tl1a.t DISfi, ratl1er t11m1 N(1rtl1st<:u· \\tireless~ ·\\lill recei\~e tl1e: <.iesig11atecl e11tity~ 
clisco11nt, Yvluch cot1ld be C·OJ1stI11ed as a clai111 tl1at DISH l1as de fi1cto co11trc1l. ~S'ee HTTP 
I>etitio11 at 1. 

37 Dr..~ }1..ll~t?. C()lltrctl is e'ride11ced llll<.ier tl1e c{)llltllissi<)l"l~ s r11les l)y ll{)ldi11gs ()f' grer:tter fl1r111 
50 i1erce11t l1ftl1e VlJti11g stock of a c.orporatio11~ or i11 the case t1±-.a-11a1t11ersl1i11~ general 
J)c1rt11ersJ1i1) i11terests. 4·7 c:J~ .Il. § 1.2110( c)(2). Ir1 tl1e case of li111ite<.i p::i1t11e.rsl.1ips., t11e ge11era] 
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No1tl1star Fviai1ager~ not DISH~ l1as cfe,fal~fo· co11trol ofNort11star :Spectru1n ru1d Nortl1star 

\\lire less 1111der tl1e c:c1111111issio11; s rt1les. T11is cor1cl11sio11 i;-; ftutl1er cor1f-llitleci l)\7 t11e f1~ct t11at ,., 

N:f.)Itl1star \\li.re]ess" Ct)fJ"lfJrate strll:Ctl.tre 1r1irrors tl1at (Jf.111l111er(J11s ott1er ti.esigr1ate<l ei1tities \>Vl1icl1 
<...-

l1a:\'e ai:.llJliecl f(Jr~ ar1<l receiv·ed!' lice11ses 111 past spect1·lu11 at1ctio11s. ·111e <:0111111issio11 l1as tl1t1s 

ah,ead)·~ addressed .and acljt1dicated t11e key" co11trol-relatecl iss11es ------ i11 sl1bstai1tiall~y· si111ila1· 

factt1al circtu11stai1ces - 110\.v being raise(l bv· t11e Petitic111ers. F(_)f t11e sa111e· reasor1s tl1at tl1e 
'--• ., 

("'('Jt11111issio11 clecli11ed to fi11d riej(1cto c.011tscll ir1 tlll)Se prior ir1star1ces~. it sl1c.)uld reject tl1e 

Petiti<)lters' tu1s11bsta11tiated. a1leaatio11s l1f co11trol l1ere . .... __ , 

f)art11ers are ctJ11sidererl t-c) l1ave lie j1rre C<)11trol~ Jlf()\.:_ided tl1a.t t11e li11Jiterl 1)flJ.1:11ers a.re ir1s11late{L 
If so itlSltla.teci'.' li111ited 1)art11ers are ll<)t attril1t1ted to t11e applica11t. '1]1e c:o111111issio11 l1as 
ex11lai11ecl tl1at for attril)l1tio11 }JllIJ)Oses~. li1nitell liabilit~/ co111p.anies a1·e ti·eate.cl like liI11itecl 
i)art11ersl1i1)s. See_, e.~g·~ ~4lt1skr1 ~\Tr1ttve Jl;-"irelr.-:.s<c~;7' 17 li(~C: Jlccl at 423 7-38; Rt:ri)ie1v t>f till' 
C10111111issiorJ -·s Reg11lt1tiot1s G.ov·e1r1i11g· ~"1ttri.b11tio11 o,f Broculcc1st c1r1d L--:c1ble/i\flJSt J11terests .. Repo·rt 
arlfi <)refer~ 1°1 Fee· Red 12559~ 12619-20 (1999). No11-111a11agir1g 111e111l)er i11teTests ir1 a li111ited 
l.ial)ilit~{ c·t)It1{JH1l)~ are t1·eaterl a~s si111ilar t<) li111itecl tJart11ersl1i1) i11terests a11(1 ~-tre tlJJt' attrill1Jted t'l) 
the a1Jplic.a11t. N ort11star \Vireless is li111ited lia.bility'" ccn111JaI15r for111ed t1nder tl1e Dela\l/are 
I .. irr1itec1 I .. iabil.ity <:(HllIJ<lll)l <Act a11<.t is a ,.vl1tJlly ()\\111.e<l st1l>si,liar)~ ()f'N(lrtl1star S1Ject:ru111;. a11t)tl1er 
lir11ited liallilit:y co1npatl)'' to1111eci l1r1cler tl1e Dela\vare Lir11itecl Liabilit)' (~~c11r1i:-1m1)~ Act. Nortl1sta.r 
r'vla11ager; a 1in1ited liability c'lJ1111Jru.1)r for111ed l111der t11e Dela,\1are I~i111ited 1~ . .iabilit~{ C~on1pany'" 
1\ct~ l1olds a 15 1>erce11t. C<.)tlltt)lli11g 111e111l)er ir1terest i11~ a11ci. is tlie St)le 111a11ageJ ().t: N(>ttl1star 
Spectrrnn. TI1e Li111ited Liability'" Con1pa11)1 ~~green1e11t ofN011hstar \\Tireless, LL-C~ specifies tl1at 
its sc}le i11etrll)er a11(i tr1ar1ager~ N()rtl1stnr .S tJectn1111~ ·~sl1all 111~1r1age tt1e: CC)lll:f}Hl.l)t~~ ~tt1d '~bir1<l tli.e 
cc_)tllJJaII)'.'~ Nt11tl1st.ar \Vireless, I .. l.,(_: For11160l~ File Nt1111lJer 000()670613:: Exl1il)itD: I~I~-C 
i\g111t t1fN01thstar \\tireless~ J_ .. I_,(_~ (filecl 1\·'far. 23, 2015)~ I~.it11ited I_ . .iability" (:on1pai1y J\g-reen1e11t 

(Jf N<)rtl1star \\Tireless~ l,l .. (~~ l)y NfJrtl1sta1 S1)ectrtt111~ I.:I. .. (~~ etrtere(i i11t() as l)f~ Se1)te1r1lJer 12~ 
2014~, § 4 (~~Northstar \Vireless .i\gree111e11t''). Tl1e ~4-111e11decl a11d Restated Li111ited Liabilit~l 
c: f)t111)a11}l 1\gree111t>;11t lJf N'ortl1star S1}ectrt1111~ l.J.~c:· (as at11e11cle<i~ tl1e ~~1\t:r1e:.r1cle{l N'ortl1star 
S1Jectrt1111 i~greetr1e11t5 ~) est;1blisl1es. N t)rtl1star ~liat1ager as tl1e :scJle 111~1r1ager t)f: a11<.1 tl1e <J11l~{ er1tit~t 
\Vith at1tl1orityr to l}ind, Northstar Spectr11111. N ortl1star \\.tire less; L,L.(~ F or1n 6t11 ~ f, ile Nt1111l)er 
00066 7 0613 ~· I~.xl1ibit I): i\Jilentle(.l "N t)rtl1star 1\gree111e1rt ltl:J) t\(~]~l~I) (filed 1\lar. 23 ~ 2015 ~ 
i\J11eI1clecl a11d Restated Li11iitecl L.ial)ility C~o1r11Jar1y ~4.gree111e11t ot .. N(_1rtl1star Spectr11n1~ LLC:, ll)r 

a11d betY\ree11 Northstar ~:ianau.er. I,,I~C~ and 1\111ericm1 i\,\tS-3 ·\Vireless II I~.I~-.C~ ... e11tered into as 
v . ' 

c)f~O·ctober 13; 201,4~ § 6.1 (as :a111e11tie(i~ tl1e ''A1r1er1ded Noitl1star Spectrtu11 i\g:ree111er1t~'.>). 
Co11seq1ie11tl~l~ No1thstar 1\·ianager l101ds sole V·oting co11tTol ot: an·d tl1e sole attrib11table i11terest 
i11~ Nl1rtl1st(U' Spectrt11r1. 
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N'o1·thstar l\·:l~t11a·oer i~1,1s /Jt~ }"J1cto (~otitrtll B~tsetl tln the 'l"otalitv of 
...........................................•......................................................................................................................... 1 ........ . 

c;ircu1nstances 

Northstar 1\,·fanager~, i1ot DISH~. l1as clf~<fiict'J ctJ11trl1l ofNortl1star S1Jectn1111 a11d N~l1til1staI 

\\7iieless58 tn1der l)ot11 tl1e n1it1i111t11n rec111i:re111e11ts c~f co11tTol S·et fc11il1 i11 tl1e ·l-:01111r1issio11~ s Rt1les 

l~ Northstar 1\lanager b~ts llc l:~acto (;t'lntrol lTntler Sectif•n 
1.2110(c)(2)(i) oI the Com1nission's. Rules 

lJr1der tl1e C~ 011111lissio11 's precede11t~ t11e existe11ce of(]€· j{1t~to co11txc1l is cleter1ninecl .or1 a 

esta.blisl1e(l 111i11i1111u11 ret111irc1n·ents of co11tro1 tl1at r1111st lJe {le111011stratecl l)y a11 a1)1Jlicai1t seeki11g 

sr11all ()f \rer)r s111~:tll lJ1isi11ess statt1s. S11ecific.all)r~ tn1cler SecticJil 1.2110( c)(2)(i) tl1e 

Co·n1111issio11's Rl1les: 

iU1 entity· lllllSt dis:eJose its eCflllty· Ulterest atld deUlOllStrate .at lea.St tl1e 
fc.lllo,~ri11g i11riicia t)f c.\J11tTfJl to estal)lisl1 that it retai11s cle facto cor1trol <Jf~ tl1e ..... _. 

a1Jplica11t: 

( l) ~fl1e e11t.it~{ C\)n.st.it11tes <)I' a1)1J.oi11.ts i11ore tl1a11 50 JJercen.t' of~ tl1e lJoard 
of~ clirectors or n1ru1age1nent co111111ittee~ 

L} . 

(2) Tl1e e11lit)~ has attt11orit)r to ar)lJlJi11t:> PI()JJ10te~ de111ote~ Hild fire set1ior 
exect1ti\re-s tl1at C<>11trc)l tl1e {ta,r-to-(l~ri{ a.cti\:ities o:f tl1e lice11see~ a11cl 

~~ -~ . 

38 No Petitio11er l1a2 s11ggestecl tl1at Dc)y<.)ll d<Jes Il<)t l1a:ve lie jttr€~ t1r (fe.~fi1cf(J c.<)11t1l.1l ·Of 
N (Jftl1star I\.Jru.1a.ger~ 11or C(Jttld. 011e respor1sil)ly· do so. 

39 ~See 47 {~.'..F .R .. § 1.21 ll)( c)(2)(i)~ 11t1pletJierJ.ftJtiot1 qf .. S~ectiotl .50.9(;) qf'tlie 
c:~()lfll1lltflil:t1tiOtlS .'"1ct .... c.~otn7>etilive .Bicit.iirlg, f?!ftl1 Jl:f(~fnOr(Jlldlllll (~~pi11io11 a11ci ()rdei":. l () I~c:(: 
Ilcti tl:03:; 4.:.l6-tf7 (19·94) ('-~.f"{.ftl1 ~\:fO&(J1'). ~See (Jfso ,,4ir("Tt1te ·ii,rireless, L.L .. l~~-f 1lfe1;1ora11tlttn1 

Q_JJi11i(>t1 r:111cf Order; 14 Fl--.,C Rc{l 11827, 11840 (C.:\\lD 1999) (~~ .. 4ir:gt1t€l') citir1g B<1ller Creel..: 
(.

1
01.11r11tllticc.1tio'1JS_, L .. JJ., ~\1e111orc.1;-1tli1111 Opf1}f.(Jr.t ttttc.I Orlier. 13 f'(;.(~ Rcc.i 18709~ 18713 (PSl?\\lI) 

19. · 98) (·~'B· a t.~e-1· ('1· ~,,,>r.J;1v") . . . ' . . !\. .. •' <:- t.· t. • . . 

41
) ~s~ee ~4pplictttlor1 qfE'llis .1110111:psot1 (~.~orl1. ,fi>r,.fttcilities' it11l1e IJ0111estic 1'11.blic (}t?!/11/ar 

Ra{lio Jf.?}f.?C:on1t11.u11ic:c.1.fi(Jtl~\· .5;et1Jic~e 011. F'1·eqttf.?tlL:l~ Blol~k ..;4 iti J\fcrrket 1V(1. 1~5 ·/., .. 4tlc111tic· (~if).!1 JVe1-1.-t 

... lerse,i.-'., 1\ff~111ora11d1i111 (J11i11io11a11c-J01·der ar1d Heari11g Des(grzatio11 llrder~ 9 FC·C Red 7138~ 
713 9 ( 1994) ('·' l~~llis· ]/J(J1t{PS<Jlt~J). 

- 14 -

Exhibit Page No. 91 



JA009290

(3) Tl1e entity pla3rs m1 integral role i11 i11a11ag·e111e11t decisio11s. 41 

N {1ltltstar ]vf (':1Jlf:tger satisfies ea.cl1 c~f· tl1ese rel111irei11e11ts. First~. N.()rtl1star I\.Ia11ager 11as clisc lose{l 

its 111<.iirect e<1t1ity ir.1terest i11 Nortl1star \\7ireless: as it exr,lair1e(l ii1 its a1)1}licatio11s~ Nt)rtl1star 

!\1Iar1ager 11(>lcls 15 1>erce11t <>fall 111e111l>er it1terests ir1 Nortl1star S1>ectr11r11~ \\'l1icl1, it:i tur11~ 11olds 

100 perce11t. of a1l 1nen1ber i11terests i11 Nortl1star \\tireless.42 No1tl1star 1'vfa11ager is sole inanager 

.~ ""' 
ot~Nortl1star Spectr1m1~ \¥l1icl1 is the sole tI1e111ber a11d 111a11a.ger of No:rtl1star \\lireless.'-t> i\s a 

res11lt~ Nortl1star ~ ... 1a11ager co11trols l,00 jJerce11t of tl1e ~'1/oti11g i11terests'~ i11 -Nortl1star (st1bject to 

li111ited, })er111issible ir1vestor }Jrotectio11 _pro\risio11s)~44 satisf_yir1g tl1e re(1t1ire1nent t11at it 

'-;;·co11stit11tes or 3J)poi11ts n1ore tl1a11 50 perc:e11t oftl1e l1oarcl of (iirectors or 111ai:1age111e11t 

cc.1n1111ittee. ~' 

Seco11cl~. llntier tJ1e i\J11e11tied N ortl1star S1Ject11.1tI1 i4..gree111e11t~ N 01tl1star 1via11ager l1as ·~t11e 

excl11si'~le rigl1t m1l1 p()\Ver to tnfu1a~ge~ 01Jel'<,lte at1d co11trol lNortl1star Spectl1.1t11j ru1d to t11ake all 

clecisio11s 11ecessary t)f ap11J()priate to carr~t C.)11 tl1e: l)ttsi11ess aru:.1 affairs ()f~ LN ortl1star S fJectn1111], 

~.:\.;gJeen1ent ·('"I:vla11age111ent ... L\.gree111ent'~) entered into b;~ a11ti bet\\ree11 Northstar Vi"ireless mid 

i\.r11erica111\\l./S-3 \\lire1ess II L .L. C~. (~'i\.111erica11 II";)~ a s11bsidiar~y- of~ DISH, pro\1icles tl1at 

41 ,!~7 c·~ f-" [:l s ·1 . ., 11 O·'' .._'\(·!)(· '). · ·t ~ • , :'\.. bl . .,..,., ~cl .""'. l , 

42 s~ee No11l1star \\Tireless~ L-l.C~ F·C.C, Forr116l)l~ File Nt1111ber 0()()6670613~ E.XJ-IIBlT 1~: 
()v,.r11ershi1J at 1-2 (filecl l~eb. 13; 2Cl15) (~'l7C:<: 1~01111 6()11:x11ilJit A'~). 

+3 S'' 'i . · (?et(. 

44 /See Alr:tsk(J 1\Tc1tf-ve fl7rele,Ys. 17 FCC Red at 4.237-·38. Tl1e s11bjects of tl1e i.11,.~estor 
lJrl)tectio11 pro,.:isil)t:ls are refe11·etJ to as .;~Sig11ifica11t' 1-·1atte;1·s)'~ se(? i\111e11ded Nortl1star S1Ject111111 

i\gree1T1e11t § 6 .3 ~· a11<.i tl1e~/ are defi11ed i11 Sec.tio11 1.1 of~ tl1e 1\t11e11ded. ·Norths tar Spectr11n1 
.i\ gree111ent. 

"'-·-· 
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No1thstar Spectrtu11 (~sl1all retai11 .a11tl1ority~ a11d iiltimate co11trol O\?er ... tl1e en1plo)ifi1e11t, 

tl1e tvla11age111e11t l\gree111e11t 111akes clear tl1at N<.)rtltstar S1}ectr111.r1 ~'sl1all l1a\te tl1e rigl1t.,. sr1lJject to 

or 311)' co11tact represet1tati\re ftJr at1)" [Nortl1star \Vire1ess] S)"Ste111; (ii) to req11ire, J\n1erican II to 

reassign a11)l en11)lojree Sl1cl1 that the e1r11)lo;ree. no lcn1ger \.Vorks 011 an)r [Nortl1sta1· \"\lireless J 

s;~ster11 or (iii) to reject m1;~ llerson11el proi)osed b:ol ... i:\t11erican II as tl1e S::,.rsten1s Ivla11ager c)r 

cc)r1tact re11rese11tative f()r c:u1_y· [N<)rtl1star \\lirelessJ Sy·st.e.111, ~'47 

exercise all tl1e rigl1ts at1{l pt1ivers of a n1a11ager ... inc1t1di11g tl1e il.111 ru1d exc.111si-\re po,::\rer m1cl 

at1tl1ority· to act for ai1d to bit1d lN.01tl1star Spect11u11j . . . . lN.orthstai ?vfatlftgerj sl1all l1ave all 

s11ecific r:igl1ts ai1d {lO\~lers re(1t1ired or approtlriate f()r tl1e day·-to-(iay~ t11m1age111er1t ()f: l.Nt)rtl1star 

Sl)eCtJt1r111 s] b11si11ess . . . . I~:xcel)t as deter111i11ed l>y· [Nortl1staJ 1'<1an.a.g.er] p11rsl.tru.1t to t'l1is 

bel1alf"' o·f [Nortl1sta.I Spec.tr11111] \VitJ1 resp:ect to t11iid parties or to bii1cl [No1ihstar Spect111111].'~48 

46 N ort11star \\tireless, I.I.:1C~ I~ {)t111 60 l ,. I~ile N11111l}et 00066'/()6 l 3 ~ l~xl1ibit D: i'vfana ge111e11t 
,. . ~.· 

i\gree111e11t llEDi\.:C'I'ED (filed. l\·'iar. 23, 2015)~ l\'1ai1age111e11t Serv~ices /\gree111e11t, bjr a11d 
l1et\:\lee"11 .A111erica:11 l\\VS.-3 \\.!ireless II I~.I~·.C. ai1cl No1tl1star \"\tireless~ J_ .. I_,'C ~ e11tererl i11to a.s t)f 

." ·' 

Se1)te111ller 12~ 2()14, § 4.1 (:;(:rvla11age111e11t 1\gree,111e11t~1). 

47 /{/., § 5. l(c). ~)ee al)o f(l~. § 5.2 (Nortl1star S1Ject111111 (~shall ha\'e tl1e rig11t~ s11l)ject it1 
cHcl1 cHse to Hf)11lica.ble local~ state {)f federal la\vs~ t() req11ire i\111erican. II to <iiscl1ar~ge a11)' 
I11depe11de11t (:011tractci1 perfor1uing seI\'ices tu1clex this i\giee111e11t~ or to baI i\n1eric.a11 II fi:or11 
l1iri11g ar15,; SfJe.citic I11depe11lie11t C(JirtTactt)r to perforr11ser\ric.es1111(ter tllis ,_i\gree111e1rt'~). 

4s ..:\.tr1e11ded N.()ftl1st~tr Spectrtu11 i\.g1ee1r1er1t § 6. l, 
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No1thstar ?via11ager is tl111~5 tl1e entity~ ''Tith de~facto· co11trol o\rer No1ihstm· \\Tireless p11rs11ai1t to 4 7 

C F R. . "" 1 ...,. 1 I ) ,. ) ('1) ... ) . · . . § . .::. ( tc. ~-. ( 1. . 

2~ Nortlistar J\·Ianager has De R-,,~ttJ Control lJndei~ the Inte1mounta.in 
ll1ic1"0lflJJt-~e F1actors 

l1a.s indicated tl1at ~~ [i]11 tl1e case ~Jf a. proposetl 11011broadcast facilityr \Vl:1ere tl1e fa.cility is 11ot )ret 

c~Jnst111cted a11d tl1ere is 110 record of actlial co11dr1ct~ [it] l1as i11o·dified tl1e lt1tr?.r<r1101r.r1tait1 criteria 

to deteI111i11e \\rl10 has act11al ct111trol ()f' tl1e ap1Jlicm.1t 1))1 f oc11si11g J)rin1aril)' on tl1e last ft)lll' 

/11tf?r111tJ1111tr1it1 crite.ria.n50 Regardless, No1ihstar :rv1anager llllql1estio11<:tbly retai11s clt~Jacto co11trol 

of' ·N (>rtlist~u~ S1lect11Jtl1 Hll(i N ortl1sta.r \Vireless llll(ler nll six (1f t11e l!tt~~r·111.<)lf'Jlf (li11 .J.Jicrolv<rve 

criteria .. 

a~ lTnfettered lTsc of i\.11 Facilities 1t11tl E<1ui1}ment, Tl1e first !11ter111oi111tr1i11 

1\fi(~f·oivrrve criterio11 relates to \vbetJ1er tl1e lice11see has llnfettered t1.se of~ all fa.cilities a11d 

49 See .. --1pplil-:t1lio11sjor .J.l1ic·ro1'vrtve .1!·r1r1~t~~rs: to 1€.~lepro1t1pter ..:4p]Jro·velf lVitJ1 J.Jl"c1r11it1g:: 
J.Vot1-l1rottlfCtlSt tltl(l Get1erc1! ~4ctio11RejJ{Jrt1\T(}" 1142, P11hlil~ 1\lotir~e (/J.}·, tl1e C1

01111t1issiotl ell 

bi11JC) ~ 12 l~'(:~C.'' 2d 5 5 9 ~ 5 5 9 ... 60 ( l 963) c·:.111fe?r1tli.Jl:ltlt(Jll1. J\.ficrOlV(Jl1e)~ or .. ~~1!1ter11ll)'l/11lai-rl'')' S-.ee 
t1lso F~tftll 111()"-~(),. 10 f~C~C: Reel at ,t5· 1 ( C()Ufi1n-iir1g a-pplicatio11 of' tl1e 11-itf!rt11.otit1tc1i11 1\fiL~r<}lV(Jl/f::' 

factors ~',\rill ei1s11re tl1a.t desig11ated e11tities participate, activ·el)'' i11 t11e, da.y· -to-da~,r i11m1age1ne11t of 
tl1e con1_pat1)' vv'l1ile ~tllt)\Vit1g reaso11able flexibility· to olJtair1 se.rvices fit1111 011tsid.e ex11e1ts as 
\;J,/ell''.)}~ Ordt.?.r 011 Rel?01:1s.iclet·c1tio1i o,f't}1e TJ1irc!Rt?.JlOr! ll11(f Order, F{ftl1. Rej,OJ't r111d Ort1er} Clfltl 

F"ozlrth };11rtl1er J\tfJtice o.f"_Jlro11ose(ll~rtle111aki11g·., 15 F'C:c: Itcd 15293~ 15324 (':.l~Je.ft1('fo cor1trol is 
tieter111i11eti Qll a c.ase-b11 -case basis ai1d inc.lrtcles t11e [Ji·1terniot1t1tai111\1icrlJlV(J'Ve] criteria set 101111 
in Ellis Tltt)ll~ps(>tl. '~) (~~Pc1rt 1 F[ftl1 Report r111c! 01~der}')~: [lp(ir.1titlfj P(Jrt 1 C:oJ11petitil.l(~ Bicf(fi11g 

R11les, .)\l(.Jtll'e (~f JJt~f)l>.,''/efl RtJlernc1.kiritl~ 29 :F'CC1 l~ccl 1:2-426~ 12439 (20l~l) (':~tl1e criteria~ of' 
It1te1711oilfJtairl 1\.fil~r<Jlvai~e ... \vill ct111ti1111e tt1 apJ3ly to <111)~ C.'..0111111issio11 .lice11see, i11cl11c.iing a 
s111all b11siness~ ft)r i:i11rpz1ses of nssessi11g whetl1er it call c.ie111{)t1stxatt.~ t11at it retai11s tff?.,~ft1t-:to 
co11n·ol elf. its b11si11ess 'le11ttu·;e m1cl spectrw11 .a11tl1c,riza:tio11'~). 

so Cor111tlercic_Jl Rec_J/t).-' s~t. Pete, !11c.~ 1\.fen1orar1d1.t111 l?pi11iot1 a11cl l)rder~ 11 FCC Reel 
153 74, 153·7g (199()) (citatio.11 t1111itted). 
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e·q1lip1ne11t. 51 Tl1e Com111issio11 has ii1clicated that ~~tl1e co11trolliI1g fa.ctor [ 1111der tl1e first 

fro111 l]Sortl1staT \~tireless] " .. 1111ilcl-lJ11t, 111ai1age a11d operate: the [No1il1star \\.Tireless] 

S~{ste111s. ~~53 Tlie J\..Ianage1ne11t i\gree111e11t also expressl~l provi{tes k~tl1at [N <Jrthst.ar \Virel ess] an1J 

its Sltl)sidiaries sl1all retai11 1111fettereti llse of; an(i t1t1il111)aireci access to·~· all. facilities and. 

;:\gree111ci1t .n1akes clear tl1at Nortl1star \\7ireless Hs11all l1a,re access, at all reaso11al)le ti111es dt1ri11g 

11t1rr11al b11si11ess l1t)t1rs, t(1' tl1e iJ{)()ks a11d recorcls 111ai11tair1e·d 11;-' i\J11erica11 II IJ1Jrsl1ar1t. tc1 ... t11is 

A ·g·1·e·en1e·11t ~,_ss ... .....-i.. .c. _ I •,. c • .,- "' •R •• 

b. c:ont1·ol of Daily Operations. "I'l1e seco11d. !11ter11Jo1111tr1itl .1\,ficro"'l .. vr1·ve criterio11 

rel~ites to \:vl10 co11trols da.il)r operatit~r1s. U11der tl1e i\t11e11cled N'ortl1star Spectr11111 1\gre-e111e11t~ 

51 l.Jtl<ler fT1ter.1tl011JlltlitJ. ,A1i(7'CJl·V.tlVe~ "'fJ1e C:r~1r1111iSSl(1il 11as it1terJJretecl ... tie }t1l'ff) cc1r1trc1I 
to re{lllire tllat tl1e 1ice11see-s exercise cl()Se ,,r(Jrki11g C()tl11."<)1 (1f· ... t]1e act11al facilities/ecp.1i1)111e11t 
011eratii1g tl1e rarli(}frer111e11c}.r (1<1~) e11erg;r .... '~ _facilitatitig tl1e Pro\.~isi<J11 qf ~)pectru111-Baserl 
Services to l?11.rc1l ..:4.te(lS rtrt{l l)t()J!}t)fi11g (~JJ/)l)rt1111ities jor Rll!'lll 7elejJlUJrU3 c{)/:1}/)(lflies to 
Pr<Jl~ille Spectt·'/1111-Basec! iS'er,vict?.s, Report atzii Dreier c.1r1d Fltrtlu.?.r ]\lotice of P1·oposec! R1tle 
li.fttki11g·~ 19 E·~c:<: Rc.<i :l 9·07 8, 19 :l 3 8 (2004) ('""Ritrrtl ,.)~en'i<:es ()rller~'). 

52 Bria1t L" 0 ,']\lt.~ill} 1lfe1r101'YJ.11rf11111 Opi11i(111 a11tl Or.cle-r tltl(l ]\lotice qf'_4pflt1ref1t Littbili(1.:-~ 6 
i~c~c~ Reel 2572~ 2'775 ( 199 l) ('~(J 1Veill~'). 

53 ~{a11age111e11t i\gree111e-i1t § 2.1 (e1111Jl1asis aclclcd). 

:;4 /{/., § 4.1. Section .4.1 of tl1e I\:Ia11age-111er1t i\gree1nent also t11akes clear that 11otl1i11g iI1 
tl1e agree111e11t ~~is i11te11ded to, tlZ)f sl1nll it be cor1st111e{t to, give i\1neric.~a11 II df~ jitrf! or tft?,fi1cto 

co11n·ol Cl\~er [N-01thstar], its s11bsidiaries" tl1e [Nortl1stc.u·] licenses~ or tl1e [Nortl1star] S:yste111s.'.t} 
/{/ 

~-~ 

,_;,_; rvrar1aue111e11t ,i\greet11er1t §§ 8., 1 .. 8. 6. 
"'-.-· "".-- <c, .. .r:~ _. 
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111anage, oper.ate, ai1d co11trof' No1il1star S1Je;ctr1nn, incl11ding ~'all SJJecific rights ru1d po\'Vers 

N'ortl1star 1.1Iar1ager] sl1all l1a·ve atl)f .rig11t or at1tl1l1rity· tc) take a11;y- acti<}J1 ()tl lJ:el1alf ()l~ tl1e 

[No1il1star S1Jectrtu11] \.1litl1 respect to third i1ruiies or to bincl [No1il1star Spec1.J1Jn1]. n 57 

Sil1iilarly·, tl1e I\.·'1a11a.gen1ent Agre-e1nent is clear tl1at .:~Nortl1st.ar Spectr11111 ... as tl1e sole 

1ue111ber a11ti n1ru1ager of tl1e [N.ortl1staJ \Virelessl~· sl1f1ll retai11 at1tl1orit).r a11d t1lti111ate co11trol cyv·er 

tl1e day'~to~tlay· O}Jeratio11s t)f~ [N·c)rt11star \\'ireless] m1cl its St1l1sitliaries .... '~ 52 I11 additio11, all 

serv~ices l)fO\ridod to N()rtl1star \\Tireless b)t i\111erica11 II tn:i<.ier tl1e ~1.an.age111e11t i\gree111e11t are to 

l)e }Jf{J\'l(lecl i11 <iCC<.)rda11ce 'i.Vitl1 the re\rie\v.~ o\~ersight, {lirections antl/(1'r g11icla11ce (1f.Nt)rtl1star 

'll .... l '\9 'iv· lie : ess. "' -

c. Determination a~nd ( 1;1rrying Out of Polic'' Decisions.. 'I'l1e tltird lr1ter1n.oi1ntc1i11 

1\.ficrolven.~e criterio11 relates t() \\ll10 deter111i11es anct c.a11·ies oi1t tl1e pc1lic;' decisio11s~ i11cl11di11g 

}Jrei-Jarin.g a11<l fili11g a1Jplicatio11s \Vitl1 tl1e Cor11111issi\Jtl. lJ11der tl1e 1\111en.ded No1il1sta.r Si)ectnu11 

56 
/\111e11de<.i N<,rt11star S1Jectrt1111 l\gree111e11t § 6.1. 

s1 Iii. 
58 !\-Ia11age111ent 1\g1·een1e11t § 4 .1 . 
... 9 
.) . Size ill'.• § § 2. I; 2.2 ~ 9.] (a.). I'l1e c:()lll1IliS8l<.)ll lt.as e11dors.e(i tl1e llSe C)f~ T.11a.r1a.ge111errt. 

agree111ents ·v!.ritl1 a broacl scop·e provided tl1at l1lti111ate resp·o11s:ibilitjT is retai11ed lr~{ tl1e licensee~ 
cc)11clt1dir1g tl1at ~--1ir11itii1g r11a11agt...,rs t<} (liscrete ~ sulJC()IltTact~Jr~ ftu1ctic111s , , , cCJllf(i pre'\1er1t 
clesigr1atecl .e11tities fit)fil clra,\ri11g (lll Illa11agers \Vltll llf()3{l eXf)ertise. [\\l]l1etl1er a 11131lager 
i1ndertakes a~ larg.e n1unl)er of 01Jerational fi111ctio11s is irrele\'ailt to tl1e iss11e o:f co11trol so lor1g a~s 
t1lti1t1~tte re:sp<.)lIBibility for th()Se frnlctior1s resi(les 1.¥itl1 tl1e l1cer1see.~' f"'ifll11\.1()'--f:O~ 1 {) f:'(~(~ llc.d 
at 451 (footn()te t)tnitteti). .S'ee lJlso B/00111i11gllJ11-1Vor111al 11-fS ... 4 Li111itetl Pf11~tr1er.sl1ij1y 
1l!er11ort11ldt1111 (]J;irlio1J cn;J.t-J (Jrder~ 2 I·'(_~c.: Red 542 7 ~ 54-2.8 (C:o111. (~~ar, ll11r. 1987) 
(G~ BlotJtililtf!,lori') (tl1e rec111ire1r1e11ts t)f' /11ter111ottt1ft1i111iiil'f'.Olvc1ve <.io 11<.)t Jlreve11t .a i1-iitl()fitv 
"\. 'L. ,.#- .., .) 

JJa1i11er tl"o111 _participati11g in S)'Ste111 O}Jeratio11 a.s 1011g as st1cl1 _IJa1i.icipatio11 does not rise to tl1e 
le\.rel (lf co11tr\)l). 
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and poi.'1·er to 111a11a,ge~ 01Jera.te~ mid co11trol fN·orthstar Spectr11r11] a11d to 1nake all decisio11s 

N{)ftl1star 1\if.a11ager is res1)<J11sil)le f{-,,r tl1e rle\.~el<)1)111et1t. {)f'NrJrtl1star SJ)Cctrt1111 ~s .i11itial atlll 

Like·'\vise~ tII1cler tl1e 1v1anage111e11t ~A.gree111e11t~ N Cl'rthstar 'Vireless is re-SJ)Ot1sible for t11e 

ser\tices tl) it llll{ier t11e f\/[(u1age1t1e.t1t 1\gree111e11t~.62 arid J\.t11ericar1 11 is expressly 1)rl1l1il~dte(l f}·o.r11 

SrJect1111n~, as tl1e sc11e 111er11l-)er ar1cl r11a11ager of N'J1tl1star \Vire less~ Ietair1s ~·a11tl1<Jrit)r a11d t1ltii11ate 

dete1111it1atiot1 at1d i1111)le111e11tatio11 of~ polic~l fltld l1l1siness strategy~; tl1e preparation attti fili11,g of 

all 111aterials \\•itl1 tl1e I"C-~(-~ a11d (}ll1er (i()\'er11111e11tal i\11tl1t)ritie-s ... , '164 
'l'c_) tl1e- exte11t tl1at 

_;\111erica11II1n.akes reco111111e11da.ti<Jt1s tc) N<.)rt11star \\tireless regar,ti11g a1rv ser\tice tl1at i11a\r be ..... ....., ... ..,, 

offered l1s_i11g tt1e N ort11star \\lire less svste111s. N ortl1star \\lirel ess i11ai11tai11s ·~st11 e (liscreti<)ll ~' t<.1 
~~- ..._. . 

·~clecide ""'l1etl1er to cal1se [No1il1star \Vireless' net\vork]~t to ··~partici1)ate i11 any· sl1cl1 plm1s.~~55 

60 i\111e11ded ·N()ftl1st~u- S1Jectrt11n i\gree111e11t § 6. 1. 
61 Tf " l:' & - / ) (1-- '• 

1t. ~ s c~. Jl_a_;- _:i:J). 

62 !\{~1r1age111etrt .i\gree111e11t § 9. 7(a). 
63 ltl § 4.2(a)(i). 

64 r .:J ~ .t ·1· 
.J.{!. ~ lt. : . 

,; <; 

\,.l;_; l·-1· g 2· ... l.-. s .). 
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No1thstar \\lireless is also respor1sible f"l1r tl1e de,7elop111e11t of its 11et\\'ork co11strt1ctio11 scl1ed11le:< 

dis111issal ot~ !Jerson11el. lTnder t11e i\Jnended N ort11star Spectr11111 1\gieen1e11t:: Northstar 1Ja11ager 

\.)tJerate a11ti CCllltxol [Nortl1star Spectrtu11J £-u1d to 111ake all clecisit)llS lle,cessat)l or appropiiate to 

SrJect1111n] .... "'67 .i\.11li_~ a.s 11oterl:c "[ eJxc.e1Jt as 'lete11nine(l b)' [N<.11tl1star ~1a11ager] fJltrsl1a11t to 

tl1is i\gree:i11e11t, t10 l\'le1nl)er t)f Ieprese11tati·ve sl1all l1a\~e ai1y· rigl1t or a11tl1ority to take aI1y actit)Il 

66 ftl § 9. l. S1Je-cifica.1l;r:o Nc)1111star \\lireless cle-sig11Htes <.)r1e (11" 111cn:e: i11cii'\/id11a.ls t{) f(J1111 a 
Cl111n11ittee to prepare clrafts of these scl1eri11les and plm1s tor No1ihstar \\tireless' re\tie'\v~:; 
111<J<lif]c.atit111 ai1ti ;1JJJ)f(J\t~lL Nortl1star \\rireless li.as St)le rliscreticnJ .a.s t<.) tl1e icler1t1ty o'f· tl1e 
C·o1111nittee 11i.e111l)ers a11d 1113)1 re1)1a,ce aiI\l con1n1ittee i11e111ber at ai1\r ti1ne for a11\;r reason or e1;let1 

~ J ~ 

elirn.i11ate tl1e Cfn11111ittee altlJgetl1t..,r (ir1 \Vl1icl1 C<lse :N<}rtl1star \\Tireless sl1fl1l 1Jer.frJr111 tl1e 
resr)c111sil)ilities of tl1e Ct)r11111ittee). Icl lf t)vve·ver~ tl1e Ivfa11age1r1er1t .. ~gree111e11t fJrol1il)its 
Nortl1star \\lire1ess fron1 reqt1iring co11strt1ctio11 of its 11ernrork prior to tJ1ree }leai-s a.fte:r the 
issuru1c.e tt) Nortl1star \\Fireless of tl1e i\ \\lS-3 lice11ses tl1at it \:VOll <lt auctio11. lil 

67 iune11ded Nortl1star Spectn1111 i\.greer11e11t § 6.1. U11der tl1e i\111e11de:d Nort11star 
sr)e:CtflU.ll 1\g:ree1r1e.11t~ IJD()f \\Titte11 aJJJJ.f()\tal ()f' i\111ericru1 II is ret]llireci? irJ.ter (1/i(}~ for ''a11y 

agree111e11t en: a11·a11ge111ent, '\:\ii.·iti.e11 t)r (1ral, to i)ay a11y direct(Jf~. (1fficer~ ei111Jl{)Y'·ee, or age1rt of the 
(~0111pan)r or a11)7 of its S11bsidia.ries $200~,000 or inore .i11 any· t\\telve-1no11tl1 perilJti . , , . ~' le.i ~ § 
] . l (tiefi11iti~Jll {)f' Sig11ifica11t ·J\·'.fali.er (xii))~ § 6.3 (Sllpet111.ajt)r.ity· arlilf()'\t~11 rigl1ts). '"ft1is lS 
tJrecise11· tl1e t~lI)e. of i-1ern1issible i11\1estor protectio11 prov·isio11 that the FC·C l1as expressed 
ap1Jrrr\ra1 cyf i11 tl1is CCJ11te~xt l1e:fr>re. ~Se·e; (}.g.~· lllllsk{t .1.1lt1tive T1?irc-~less~ 17 f•'C:<: Rc:cl at ~'.i239 
(~~ .. ~T<~T \\.Tireless~ al)iliiy f.l) a1)pt"t)Ve tl1e pay111e11t c~f salaries ec111al t() ClI" greater tl1an $ 2()(),0()(} 

JJer a111111111 also is a. pe1111issible in-vrestoT protection }Jrovisio11 i11 the !Ja1iic11laT circ111nsta11ces of 
l\laskll "N ati\1e \\tireless~ 1\pplications~ as it is li11tited 111 scope to se11ior executives of .:\l<1sk.a 
Nati,le \\.Tireless, '\l\1l1c1 are lik:el}l to ea111 S 200~000 or .tnore IJer am1t1111.',); Fift/1 i'·10(;~()-:. 1-0 FCC: 
Rc:d at ~:i~:i8 ('~11011-111,~joril)~ ()f 1Jl.)ll-\~oti11g sl1arehol(lers n1a)r lJe gi\;re11 a cleci.sio11-111aking role 
(tl1rtJt1gl1 s11peI.n1[1jt)rit\r l)f(}"\.risio11s or si111ilar t11ecl1a11isr11s) itl n1a.jt)r cort)<)rate <.iecisio11s tl1a.t '" .(.,,... ..... --~ .... r 
fimda111e11ta1ly affect their i11terests as sharel1olde1·s'" s11ch as ~'settli1g co111pensatio11 for se11ior 
111a11age1ne11t .. , , ~~). 
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011 behalf of [Northstar Specti11111] \\7ith respect to third pa1iies or to bi11d [Nortl1star 

S
,, . .j,.) 68 lJec t111111 ·, • 

i11e1r1l>er a11(:l 1rH111a,ger <>f [Nc,rtl1staJ.· \~.Tireless]-!' sl1all ret:ai11 a11tl1<)rit)r a11ci 11lti111ate C<)Jltf<)1 ()\rer ... 

t11e en11Jloy111e11t~ Sl1per\risio11 a11d clis111issal of all perso1111el pro\ridi11g se1-v·ices tn1cler t11is 

A ')6q I dd' . l ~1 A . 1 ' l ·1 . N~ ·t ~"""!.green1e11t. .. __ · ~ 11 a it1on~ t 1e l\l a11age111e11t ..!~gree1r1e11t ex1)ress )~ prov1c es t iat l :01t11star 

i\J11erica11 II as tl1e S~lsterns I\·-fa11ager or co11tact re1)rese11tative for a11y~ [N 01tl1star \\lire less] 

rigl1t~ st1bject i11 ea.ell case to a11t1licalJle local~ state ()f federal la\\tS~ to re(1t1ire i\111ericai1 II to 

~·Iru1ageI is res1>011sible tl.1r 1)repari11g and aflopti11g a_ '~t1etailed a1n111al bl1dger·~ ftJr NlJtil1star 

6"' ~ i\t11e11rle<l Nr)rfJ1stc:ir Sp· -ectrt1111 1\tix.ee1r1e11t § 6.1. 
~- ~ 

~Q . 
~ ~ r0.:fBlltlg-e1ueut 1\gree111er1t § 4 .1. 

IO r .. :t ~ ~ ·1:(·) 
.1 c1. ~ ... . . . c_ .. 

71 l·-1· g ~ ·[ 
{,. '::j ~·-· 
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SpectTt1111 tl1at is co11siste11t \\rith No1thstar Spectn1m's fi\'e-)'ear bt1sli1ess plm1, a11d ~A..n1ericar1 II 

,.., .... 
cl()eg 11ot l1ft\re. a11 a1>IJl'{Y\'a.1 rigl1t ()v·er the a111111al 1)11dget.,..::. 111 additiz)tl~ N ()rtllstar 1\::Ia11ager l1as t11e 

excltlsi\le rigl1t a11ti JJOYver to se] ect tl.1e i]11a11ci;-tl i11stitt1tio1ls tior11 ,,.+1icll tl1e [N.t)rfl1star SJlC:ctrt1111] 

i11a)r lJ:t11T<>\V Ill()11ey. 
1 ·~ .i\11cl~ fl:ie :\Jllt."'!ll(ie<i No.rt11star SfJectri1111 i\gree1.r1e.r1t rec111ires ·N<)rtl1staT 

l\~fai1a.g·er to ·~ca11se [N 01thstar \\tireless] a11d ea.cl1 ot~ its S11bsidiaries to~ ru1d [Nortl1star \X/ireless J 

sliall a11d sl1all cal1se ·eacl1 .of' its S11bsidiaries tc1~ (i) to t11e exte11t tl1at s11cl1 et1tities l1ave ()Jle or 

1uore de1Jc1sit accot111ts; eacl11nair1tai11 tl1eir o\.~lll deposit acc.ot111t CJf ac.co11nt~t, se1){u·ate fro111 tl1e 

<1CC()Wtts ()f i\t11ericru1 II arid its S1lllsitiiaries an(i joi11t \.re11tures~ \\~ith cc1111111ercial bc.tr1ki11g 

i11sti111tio11s~ a11d (ii) 11ot co1111ni11gle: their fl111ds t·vitl1 tl1ose of i\111ericai1 II or ar1y of its 

St1bsi{iiaries OI jcJir1t v·e11t11res .... '.)'74 

TJnder tl1e J\!Ia11agen1e11t i\.gree1nent~ Nortl1star S1Jectrt1111 also ·~sl1all retait1 a11tl1orit)~ ai1d 

ultir11ate c.011trol 01ter ... tl1e pa1rt11e11t of all fi11~u1cif1l oblig~1tio11s ru1d operati11g exp·e11ses (exce1)t 

"";)' ... 
\\7irelessJ ptu-s11a11t ll) .t\Rl'IC~L,I~. \tJJ) .... :01 

J i\111ericru1 II cn1u1ot cattse Nl)rtl.1star \\lireless {)f 

I'-;- .. 

: ,~ .s~ee 1\111e11ded N·ortl1star SJJt.~ctrtun i\gree111e11t § 6.5(1)). 
73 ]"" f s 6 }: { . ~ . . 

-..1
4 Id § C).4(a). 

7s ~·'1:as1age111t.~11t i\uree111e11t § 4 .1. ()t1t-<1f-1"ltlcket ex11e11ses a.re i\.111eric:f111 II~ s reas(J11a1Jle 
-~ \.-' ... d 

and doc.t1111e11ted Oltt-of"'...pocl(et expe11ses actt1all~y· inct1rred i11 t11e exec11tio11 ai1d fi1lf:illn1e11t of its 
()l-tligatit)llS llll<ler tJ.1e n·far1ager11e11t i\greet11e11t, f{i, § '7. 1 (a}(i) .. All<)Cat:efl C()Sf.s are tl1e <1Ctt1al 
costs of salaries, taxes, iI1s11ra11ce arid l)enefit~ for en111lc1}rees of~ Al11ericru1 II \Vlt(1 de\lot.e .all or ~l 
po·rtitJn :c>f~ tl1eir ti:t11e to lJerfor111i11g ili11erica11 II 's t1l1ligatil111s t.1nder tl1e ]\1la11a.ge111e11t Agree1nent 
tl1at are aJJ()C(.tf.e(l f.() N<-)t.tlistar, l(l § 7_ l(a)(i:i). l.J11der tl1e 1\.ta.11a.ge111e11t i\gree111e11J~ ni\Itlerica.11 II 
sl1al1 ... pro\'ide to [Nortl1star \\Firele-ss] a sta.te111e11t of·011t-of-Pocket Expe11ses arid .i\lloca.ted 
cc,sts l11Cllffe<l cil1ri11g tllilt ll10Iltfl~ tc}getJ1er \Vitl1 sucl1 cloc11111e11tatit>ll .flJr t11e Ottt-{)f-Pr)c:ket 

1"--L· • \.,.-/ 

Ex1)e11ses ailfl .illlcJca.teti c()St.s as [No1il1star \\lireless] l113,Y' rea.St)llal)l)' rec111e-st.)' f{l § 7.2{1)). 
i\11li.~ ~~[\!\1]itl1i11 te11 (l{l) l-,l1sil1ess days of tl1e date 011 \\rl1ich [Nortl1star \~/ireless] 11as recei'\~ecl an 
:-\111erica11 II state111cr1t. (\f ()r1t~t1f~l~<.)cket l~.x1le11ses ai1fl i\Jlc)c;:1teti (~<)sts:. [Nl.,rtl1stax \\tireless] 
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an·v of"' its s11bsidiaries tl1at ·do 11ot l1olcl i\ \J\.TS-3 licenses to i11ct1r del)t otitside 0J'tl1e ordinarv 
~ p 

i\Jnericai1 II ca1111ot ca11se NoTthstar \Vireless s11l1sidiaries that 11old ;\ \\lS-3 lice11ses to inc11r 311'1' .. 

clebt (irTespecti\1·e of ';vl1etl1er sucl1 tlel)t is i11 tl1e ortii11aI}' coltrse .of' hl1sir1ess)~ e11ter i.t1to co11tracts 

~-. ~·· 

(.)f co111111itt11e11ts; t)r "~ot11er\'-lise obligate;~ Sl1cl1 .sr1bsidi2u·ies ''i11 a11y resi)ect. '1 
... ·· 

lJ11{ier tl1e tvl(u1~1ge111e.t1t J\gree111e11t~. N,ortl1star \\/ireless is res_po11sil)le ft)f t11e 

de\lelt)p111e11t of t11e a11nt1a1 ln1dget gove111ing i\111eric.ru.1 II'.) s tJro,,rision of ser·vices to it ln1der tl1e 

b11dget ad(_)pted by Northstar \\lireless_.T9 And~, the ivla11age111e11t Agree111e11t establis11es tl1at '~[ a]ll 

expe11ses associated \\ritl1 tl1e operatio11 c,f l'Nortl1star \\Tireless j S-)rste111s (except for Ot1t-of-

P(JCket Ii.xpe11ses ai1cl f''\l]()Cated ('.osts [ ''rl1icl1 al'e disct1sse-d abo\"e]) sl1all l)e paid fi-0111 [No11l1star 

\\7ireless~J accol.t11ts [ru1cl] [tJI1ere sl1a11l)e110 C{)t11111i11gli11g <)f' [Nort11star \\lireless}J ru1d 

''O 
~Ar11erican II's f1111ds.~' 0 N\Jrtl1star \\?_ireless 111t1st sigil all cl1ecks a.ncl ivvire-1la)11r1e11t a11tt1orizatic)JJS 

for i1011-rec11rring ex1Je11ses i11 excess of $15 ~.~)00 a11cl all c.hecks i11 excess o·f $25~OOO.s 1 i\11ct 

N ortl1star \\tireless is respc)'11sil11e for ~'-.all ar111ual federal~ state~, ru1d loc.al tax reh1rtls '~ ru1cl is 

sl1a.ll re111it to 1\t11eric.a11 II pay1nent for all 11011-clisJJt1ted cl1arges set fo11l1 tl1erei11 fi-0111 [N ortl1star 
\\.Ti1·el ess' s] acc.01111ts. ~' lrl § ·7. 2 (c). 

76 Jti. §§ tl.2(<1)(ii)-(i\t). 

77 T·f -. 4 ...,(b'·(''·') ' . 1 { . § , . :.:... ', J )11 .. 
_•-.ii~-, 

'" : " l 1· ~ 9· · ."'( c· · > l.~.·.1a. 

''=l T-1 S 4 .,. - ~-·~ 1(1" i ·· . ..:..(a)(1). 

so ltl § 7.2(a.). 
81 l·-1· g 7 ... {, . s ' .) . 

14 - ~~·· -
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required to pa) .. all st1cl1 tax.es, as "\Vell as t:(all otl1er fees and assessn1e11ts imposed 0111'~· Nortl1staT 

\\lire less ai1d its s11l)sidiaries. 82 

11:!ic:rol1lcn;f} criteri<)tl relates tc~ \\tll~.) recei,res ll.l()J.teys a11ci prc)fits fic)lll tl1e op·erati<J11 c>f t11e 

facilities. l~J11der tl1e J\t11e11ded Northstar Spectrlu11 i\greeinent, after iI11ple111e11ti11g any· special 

allocatio11s adt-lressiI1g certaii1 Treas1lr~{ D·epartn1e11t reg11latit)llS) ~{[IJ ]rofits ''ritl1 res1Ject to a11y 

}Jro1)cntio11 to at1c.l to tl1e exte11t of' Sl1cl111egati\~e <:a1)ital 1\c.cot1r1t balc:u1ces; (b) seco11d:i to tl1e 

!\r!e111bers as 11ecessar~y so that tl1eir respecti,re C.1a1)ital 1\ccot111ts are in tl1e sa111e pro1Jo11io11 .as 

their Perce11tage I11terests ar1cl tl1e11 ( c) thircl:< t<.) tl1e }vle111llers ir1 ~lCC(Jrcia11ce ,,ritl1 tl1eir res1)e·cti\re 

Perce:i1tage Ir1terests')~_s3 And:: tl1e Aine11ded Nortl1star S1)eCtTt1111.i\gree1nent re(1t1ires Noril1star 

rviru1ager to '~c.a11se [No1tl1star \\lireless j a11d eacl1 of~ its St1bsidiaries to, ;.u1d l N-()tt11star \Vireless J 

sJ1a.ll and sJ1a11 cat1se ea.cl1 oi-its Sttbsi(liaries to0 (i) t() t11e exte11t tl1at st1cl1e11tities11a\re 011e or 

~1cct)ltr1ts ot~ _A111e_ricat1 II H11d its S11llsidiarie.s a11ti joint \re11t11res" \Vitl1 C<)111111eicial l1a11ki11g 

i11stitl1tions~ a11d (ii) 11ot con1111i11gle tl1eir fi1nds \~'itl1 tl1ose o±~ An1erica11 II or .ar111 of its 

S11bsidiaries or joi11t l/e11tt1res .... ,,.s4-

82 r i _;;: n 8 _Jt. ?i ~.\.. 
f""''li 

t\) 1\111e11ded N'ortl1stitr Spectrw11 i\.gree1uer1t §§ 3. 1 (a)~ ~l. l ~ Nortl1stru· \\lire less i.::c:c~ I;or111 
60 l~. File Nt1111l)er 00066.70613) Exl1ilJit D: i\.tnended Credit i\_gree111e11t RE.D~~CTED (fiieti !\-'far. 
:23~ 2()15}, I~irst i\t11e11tJecl an.cl l:testatecl <:.:redil 1\g:rel~n1e11t, b~t a11<1 llet\Vl~e11i\111ericar11\.\\lS-3 
\V"ireless II L.L,(~., N-ortl1star \Vireless~ LL.(~, and. ·Nci·Itl1st~u· Spectr111r1~ L.LC~. e11tered ir1to as of 
(}ct<.1l-,.er 13 ~ 2tl l 4-> § 2. 3( e) (~'Creclit i\gree1neI1t''). 

84 ..:\.111e11ded N.()ftl1stitr Spectrtu11 i\g1ee1r1er1t § 6.-:l(a). 
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Se1Jara.tel}l~ tl1e 1..fai1a.gen1e11t .,,\gree1nent expressl)' pro·vides tl1a.t Northstar \Vireless '~sl1a.ll 

associatecl \Y{itl1 tJ1e oper.atio11 of tl1e [N ortl1staT \\tireless] s~.rste111s shall be dep-osited i11 

[Nortl1star \Vireless'] barlic accoiu1ts~~·' aI1ct tl1at '~[ t]here sl1all l1e t1c1 con1n1ii1gli11g ()f [N-ortl1star 

\Vire less~ J fu1cl .i\.n1erica11 II~ s ft111d.s.~'86 111 sru1u11a~ry ~ cle·~fctcto control is l1elcl b~l Nc}1tl1star 

\\.Tixeless at1d its f(11111all\r C<)11trt)lli11a e11tities t111der all six !11ter11to1J.1:ttt1it1 J\1icro1.vc11·'e 111ctors~ as .,.I o!.. __ • ; 

'''ell as l1t1{ler Sec:tio11 1.211 Cl(c)(2)(i} of tl1e C:o_n1i11issiot1 ~s Il.t1les. 

3~ Petitioners' Claims Are \"\"ithout 1\.·'lerit 

Agai11st tl1is l)ackgrolUlli~ Petitioners' 'tariol1s c lairr1s aTe ,,~i tht)tlt r11eri t. 87 For exa1111Jle, 

or ig11t~re est:ablisl1ecl (_~ 0111111issi()tl .Pre:cetient ·fi11dir1g. t10 co11\reya11ce <)f~ d(;~ }act() C<)11tr<)l t1r1cler 

s11l)sta11.tiall)'' si111ilar t:1ct11al circl1r11stru1ces. I;irst~ \11\~l ·Clai111s.~ i11 esse11ce~ tl1at I)ISlI JJroviclecl 

establisl1ecl that DISH~s ii1cliJect 85 perce11t eqtUDl itr\lest1ne11t i11 No1tl1staT \\'ireless tioes 11ot 

ss i\.{a11age111ent Agreen1e11t § 4. 1. 

86 l '1 R "'1' "" " ' . a. ~ l .t:.~a). 

87 
111 aclditicu1 to \l'"I'el clai111s, v·vl1icl1 are ati(lressed first~ (~··r'~fI/llai11l)rJ\.\' clai111 tl1at 

Nortl1star \\lire1ess a11({ DISH e11ga.ge<.l n1 a joi11t \le11t.11re ar1cl c:·\\Ti\!NJ\i\C.'.P clair11 tl1at 111e)~ l1a.ve 
a11 identit\l of' ii1terest. See ('.'J"I'I/l~<1i11l}0\\1 Petiti<)ll at 8 (~'DISlI ru1cl its affiliates 1\r11ericru1 ll '-lucl 

~ ~. 

i1.J11erica11 III e:i1gage-ti in a11cl carrierl Ollt a j(JU1t \'eI11:11re for l)idding it1 i\11ctio11 9·7 .... ~'); 
C\.\li\lNi\i\(_'J) J)etitio11 at -4- (1]1e collt1si\te l>id(tir1g tl1at I)ISII., Nortl1st'ar, arid s·NJ{ et1gage:{f i11 
dtlri11g 1\t1ctio11 97 })fO\ti<les co11v·it1ci11.g e1lic1e11ce t1H:1t tl1ese e11tities sl1'-u·e ru1 tid.entit)7 of~i11terest~ 

cc.1nt1·t)lled l})'' DISI-I~'}. Tl1ese argrn11e11ts are \\ritl1ol1t. ir1e:rit~ a11<.l t11e)'' are add1esse(i last. 
;:;·~ 

·~See \r1·e1l"'etiti<)11.at18. 
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c·on\.re~~v de .. f{1cto co11tTol of'Northstar \Vireless to DISH.89 ~As explai11ed abo\1e, DISH 11as 110 

\l()ti11g j)(}\Vers. l)TSl-I is gxru1te<l tl1e be11et1t of' certair1 111\rest<}r f)J."C)tecti<Y11s~ Vll1icl1 tl1e 

(~0111111issio11 has repeatedl)' fo1111d 11ot to co11v·ey eit11er de.ft1.re or de,f{Jcto co11trol il1 this co11text. 

Nor clo tlie relative sizes C)t-.Doy·t)11's a11(l DISH~s eqttity iI1terests s11ggest tl1a.t DISH 

co11u·ols N0Jtl1st<u· \\1ireless l111cler Co11u11issic1t1 tJrece{ient. It1 ado1)ting t]1e co11trolli11g i11terest 

st,1t1,larcl i11 2000.~ tl1e (~<)It1111issi()ll eli1nit1<1ted n1it1i111t11n eqttity· re'-111ire111e11ts ft1r co11trolli11g 

i11terests~ re·C()g11izii1g tl1at s11ch reql1ire111e.r1ts are ';'co11trary~ to Ollr g:oal of 1Jro\'tdi11g. legiti111ate 

sr11all llt1sir1esses 1naxir11in11 flexibilit)7 i11 attTacti11g JJassi,1e f111a11ci11g_~'~ 1v<.1ttld ~~1i1r1it .r:t sr11all 

b11si11ess ~ al:iilit)'~ to raise ca.pital and t1nderu1i11e ot1r ii1te11tion \)f 1JIC)I11oti11g s111all l)t1sii1ess 

pa1·ticipa~tio11 i11 tl1e l1igl1ly .. co111petiti·ve teleco11u11tu1icatio11s 111~u·ketplttce;'~ a11d tu·e not 11ece.ssru;' 

('l(J e11si1re a_ppt'()r1riate itler1tificati<)l1 ()f. ai1 applicant's co11tf()lli11g i11terests i:f tl1e i1ri11ciples of tie 

'""'(1' 

.lure at1<i d<? ..,fact(; C<)11trol are a1J1Jlie(L '.t,y,_i 

a11ctioned lice11ses to ei1tities that ql1alified tor s111all or ·ver~/ s111all lJ11si11ess statlts \~vitl1 et1t1it~l 

it1\1estr11e11t f.ro111otl1ertvise11011-q_11alified pa1iies co111parable to_, atld_ i11 son1e cases e,re11 gt-eater 

£9- i\111erica11s fl)r Tax Reforr11 clai111 tl1at ~~tl1ere is sig1Iificar1t. e\ric{er1c·e f.o stiggest tl1at 
N\)rtltstar arid SN1l \\1ere createti 0111\.~ to s·er\1e as l)idtii11g ~,,chicles' f()r I)islt n 1\111ericar1s for 

~ ..... ~ 

Tax Refo11n Petition at 1 (foot11ote on1itted). ~~si<le fio1n a citatio11 to a J·f·Trtll ~')"treet J[Jl-tl7ll!l 

article~ tl1e or1ly ''"st1111J()t1i' f()r t11is c1ai111 is tl1a.t' ~.:I)isl1 0Yv11s a11 85 }Jt.~r,~c11t fi11a11cial i11tercst iil 
[N 01ihstar \\Tireless] .ar1cl 1Jro'\.riclecl 11early all c)f~ tl1e fru1cli11g fc)r tl1e lic.e11ses tl1atn -Northstar 
\Vireless i.vt)tl. Jc/. 

9'° JJc1rt 1 J?if!l1 Report l1tttl <~Jrde.r~ 15 i~c:<: llcd at 153.25~15326. 

it 
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• Ki11g Street \:Vireless~ L.P. (ill \v·hic.11 lLS. c:ell11lar l1e1cl a 11011-COIItrolli11g 90 
fJerce11t eri.11it)' ir1terest);91 

• BaTat \\lireless, I.;.P, (i11 \:vliich lJ.S, Cellt1lar helcl a 11011-co1itrolli11g 90 perce11t 
ec.1t1it~l i11terest):,92 

• I)e11ali Spectl1nI1 l.~ice11se~ l~,f ... (: (i11 \\"l1icl1 L .. ea1> \\/ireless l1el<l a ll(}ll-CC)11trc~Ilir1g 85 
o·~ 

1)er ce11 t e(111 ii)' ir1 t.eres t) ~ -· ~ 

• Iloyal St1·eet (~{)llltr11u1ic:atio11s~ I,.l~t= (i11 \\"l1icl11'vfetr(1l)t'-'.S l1elcl a ll{)ll~C\)11trollir1g 
85 JJerce11t ec111it.)"~ i11terest);j;14 and 

• Sal111011 PC~S l_,I"'C: (i11 vvl1icl1 C~i11gitlar \Vireless 11e1d. a 11011-co11txc1lling 85 l'erce11t 
e·q11it)'' i11terest). 95 

Eacl1 one of these· cas.es in\1t1l\re ap1Jlicatit111s for lic.e11ses off ere.cl tift<?.r tl1e 1998 Baker Creel{. 

91 ,S'ee K.i11g Street \\lireless I~.P .. FCC_: For111175 .. File N1u11l1er 000324-7597, E.:X1~1IBIT 2 
I,._, ·' .; -.' 

(tiled JaJi. 2~ 2008); Jfi'irc~/(?ss .I't!ftJ(;(JfJt111ittiif'.(Jfif111s 13t1ret1u Crrc111ts 7()() Jlffl: .llfi.t1ll .Li(:f!11sc:ts_. 
Pitblie.'": 1\Fotice; 24 FC~C Red 14754 (\\TTB 200·9) (granti11g 152 700 ivIHz i\ a11cl B Block lic:e11ses 
crflere(l it1 I\t1ct1£)T1 ·73 t{) Kir1g Street \\tire1es8~ I ... P.). 

~· , ~ 

92 S'f.~e Barat \\7ireless~ L .. 1)_, F'C(~ :F·or111 175, F'ile Ntu11ber 00:02605271. INDlllE(~'l"' 
·' ~. ; .• 

O\\TNERSlIIP EXJ~IIBIT (filed J\.faj' 10" 2f)06); rirtreless Telet:o111111i1t1icatir>rt"'. _B111y:;ai1 (rrc111ts 

..:ltlt.:~:1rlc1..?.t.l° Jl'ireless Ser·vic~e Lice11ses~ l)ttl>lic' 1V(;fir:e" 22 1~c~c: llcd 8416 (\\"I'I3 2007) (grar1tir1g 17 
i\. \VS-1 lice11ses ot1erecl i11 i\t1ctio11 66 to B.arat \\.Tireless, L.P.). 

93 .s~ee l)e11ali Spectrt1111 I_;icense:~ I,[ .. (:~~ I;:-c::<:.~ F·or111 1'75,. l~'i1e Ntnnber '()()()2,6(J5C1l l, 
E.XHIBI'I' i\ (filed J"t1l~·f ·7" 200·6) at 4; T-P"ireless le/f:.~co1t111tltf1il~(Jfio11.s Bt.Jrectu Grt111ts ~,4tfvcrt1ct.?(f 

R7"ireless ~'ier1.iice Lic'erlses, P1.1.lJ!ic .1V~otice~ 22 FC:c Red g,~ 16 (\\lTB 2007) (gra11tli1g t111e i\\'\lS-1 
lice11se o11eretl i11 i\l1ctio11 66 t<) I)e11ali Speet1lu11 l .. ice11s·e, I.,J.,(_"'), 

94 ~See R\)y·al Street Cz)1n111111licati()tls~. LLC) FC~C: Fon11 601 ~File Nrn11ber 0002069525~~ 
1~XfIII3:r:r I~- at 5 (filed fvla:y 15, 2005); ff7irelt.?ss 1-'elt.?r'orn1,-u-1r1ical.irJr1s .B1.1real.t Clrar1ts Broatibt:ttid 
l~ersotJftl (~01;1n111t1icatio11s Ser-vices (})(~:5') L-icer1ses. li1tblic l'Votil~e~ 20 FC:t~ Ilcd 2018.,;i (\\l'I'B 

' ~ . ,• "'~ 

2.Cl05) (gra11ting six Br,JaclllaI1{l PCS lice11ses c1i~t~ered i11 ,t\t1ctiiJI1 58 tc.) R'1')ral S.f1·.eet 
Co1r1111t111icatiot1s~ I .. l~C,'), 

95 ~See Sal111011 Pc~·s LLC~ Fo11n 60 l_ File N11111l)er 0000365189~ Exlii1Jit E: i\Yre-e1nents & 
• ·' ~ 'I....· 

()tl1er I11st1111:i1e11ts (I>rut 1) at 6 (filed :i~·eb, 12.~ 2()01); fflireless 1·e1e(~o1:111J"1t1t1icariorzs .B11.rea11 
(;r{111ts f«'ortv-F~ii'€.J. (~ ... c1f1cf }-:< B lo<-~k Perso11c.1l C.101111;11111ic(1tio11s S1€?rvi<-~es (Jl(-1/S) Licetist:.?s_, P11!Jlic· 

~ . 

J.~-Otice, 16 Ft""':C Reel 180 l ·6· (\\TfB 2.001) (g-rantiI1g 4 5 Broaclbrn1d PCS licenses offered iI1 
. ,,. - " l. J>(" S" I I (".) :~u·"·t1011 " " ·t ·) S ~1 1·1. 1· o·· ·1·1 · · · ~--\. ' ~·. . . ·•' ·-· ·.I... (, . ' _, )..., ... .,, --· ..... 
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c·ontTolliI1g interest stanclard in 2000. Indeed, t11ere is a c11rre11t1}7 pending Al1ctio11 97 desig11ated 

()"~ 

i11 tl1e a1)JJlica11t._, :' 

Nortl1star \\lire1essc98 brit Nortl1sta1-~ s ~ . ..fa11ager~s ei111it)r li1v·est111e11t i11 Northstar \\lireless_? as a. 

f-lerce11tage of total ({ebt pl11s eq11ity in Northstar \'\.Tireless, exceeds the le\'els estal)lisl1ed il1 tlie 

case of· otl1er cle:signaterl et1tities to \\rl1icl1 tl1e: (~01111ni.ssi.011 l1as gra11tecl licer1ses~ i11cll1di11Q.: tl1e 
\,...• ._, .1 ........ 

• King Street \\fireless~ I ... I>. {ir1 \Vhic11 tl1e eq11it)1 froi11 tl1e desig11ated e11tity· as a. 
JJerce11tage t1f total clebt plt1s eqtutjT et]ti.a1ecl 1.71 O.:·o);99 

• l3arat \\lireless~ 1 ... l:>. (ill ''/l1icli e:ctllit)l fi\)ltl tl1e clesig11atecl etxtit~l as a i)ercexlta.ge 
t)f'tl1e: total delJt pl11s eq11ity e(1t1aied 2.00~--{>); 100 

- -

Yo \r·re1 asserts tJ1a.t tJ-1e (~t)111111issic111 &11fJltl.cl C.t)11cl11c.ie tl1ut I)ISlI 11a.s lie /(1ct(1 C\.llltf()l t)_f 
~ 

Nortl1st.ar ll)' co111pariso11 to tl1e i:.lecisic111 ·Of tlie Ptil~lic Safet:y at1<-i Pri\rate \\lireless Divisic_1n li1 
Br1ker (~.lreek (7(JJ}'lr111111icatio11s, tJ1e facts of \V11icl1 \ 11,el asserts are {'striki11glv si1nilal''' ftJ those 

• i!,._.· ~ 

itJ\/{)1v'i11g N ()ttl1Sct.ar \Vireless at1rl l)lSIJ.. \rl'el Petiti()ll at 1-7 ·l'citi11g llc1A~(~r c:r!-?.ek C~!)Tll-
"L,--,.· 'L,--,.· 

11tutlf{~{Jf.iot1s. L.P. 1 1lfe111o·rc111ti11r11 OJJir1io11a11c-/01·der~ 13 FC~C Red 18709~ 18712 (I-'SP\\·D 1998) 
('~.Bct/cer C~!Y~ek~')). .I\S sllt)\:v11~ llO\\.i·ev-er~ \l]~el lS \\tf"C>11g. 

97 ~S'£~e .t:\\\l:S Spectrt1u1 Biclco C~orporatiou., FC~C~ Fortll 601, F'ile N111l1l1er 0006670619, 
i\r11e11rle{i Exl1it)it. ,,:\_ - 0\\111ersl1i1) II1f<)1111atir,11(Jilerl1·1ar. 1 O~, 2015). 

9s See '\tI'el Petiti()ll .at 17-18. 
99 ~See Kir1g Street \Vireless L-.P, Fc::c Fo11I1 175, File- N11n11Jer 00·03747597~ EXHIBIT 2 

at 1: King Street \Vire1ess I~.I~~ I~;c:~c~ f:·orrt1 601. I7ile Nt1111lJer 000337981~iT I~.XlIIIJI'I' l) at {i: . . ... .._.' .~ .~ -' .~ 

fflirel.ess lelectJtJiTt11rt1it~c1tio11s Bt1.rer111 C7rat1rs 700 1lfH= Bt111tlLice11ses~ P11blic l.,./otice~. 2·1 f'C~C~ 
Red 14 754 (vv"TB 2009) (grm1ti11g 152 '70l1 l\.{Hz 1\ a11cl B Blc)ck lice11ses c1fferecl in 1\t1ctior1 73 
to Ki11g Street '\\Tireless~ I •. P. ). 

100 ~)ee Barat \\Iireless~ L.P ., p·c~c~ F'o1111 175~ File N111r1l)er 0·002605271 ~ INDIRE·C.T 
()\·1 .,.NI· ··1:}S"f· -c'II) r·x··t.JII· 3·1·1· 'B .··. \' r· ··I· T f> ··r··c·c·~ r' . ·6(1 1 •t:: ·1· .· N" ···b O· ·0{) . ..., '""7' ...... ' .i ...... ,.., ' rv' ::':,. :\..)... .. I - .t: ...... ' !"l - . - - : arat ·V lre ess, .l.,,. ' ' _: -· ,r' ortll ) ) ' .r l e 11111 -er L ! / ~'t- l ' ',:;, ~ .. . . . ~ 

I~.XI~III3I1' D at 3; n·~irf?lt:?SS le/(:1CtJ!1tlt1llfliCtltiotiS Bt1rer11t (;r(J1"11S .L4clvt1J/(_~(-!{} J·f'"irt:?less 5~f?t"Vil~(! 

Lice11se.s, Pt1blic 1'lotice~ 2.2. f(_:c Red 8416 (\\lTB 2007) (gra11ti11g 1·7 i\\\lS-l lice11ses oflered i11 
i\uctio11 66 t() :B<:tr<1t \\Tireless:- [, ,J>. }. 

- 29 -

Exhibit Page No. 106 



JA009305

• Carroll \Vireless~; L.P (in '\:vhic11 eqt1ity fro111 tl1e de-sigi1ated e11tity· as a. perce11tage 
(rf tl1e ttJtal clel1t 1)lt1s er1t1it~l e(111111ecl 0.69q,·i1); 101 

• Ilo:ya1 Street Co1n1111111icatio11s~ I .. IJ<.-: (in \Vl1ich eql1ity· fron1 tl1e rlesig11ated e11tity· 
as a tJerc.et1t.a.ge of"tl1e t()tal clel~t pli1s ec111ity C(}llalefl l.()2'~1«l): 102 a11<l 

• Sa1r11t-1r1 J><-:~s L.I .. <: (i11 \:v11icl1 ec1i1it}' fi<)111 t11e <lesig11ate;d e11tity as a 1Jerce11tage of 
tl1e tc}tal cletJt I-)l11s e(111it)'~ e(fLiale{i 2.13~/ll). 103 

~~.esse11t.iall)l g:i\te[] t11e creditor tl1e po\\rer to ccu1trol tl1e e11terp.rise ....... for exa1111Jle~ if tl1e size of 

t11e debt is pa1tict1larl)'' larg·e.~ the te1111s of~ tl1e loa11 are i1ot co111111erciall)r rea~sonable·.~ a11d tl1e 

clet11Iition (Jf <.iefa1tlt is i111co1r\/e11tional. "'
104 -y~ et~ \FTel l1as 111ati.e IlO st1ggestit)tl t]1at 111e ter111s .of 

the credit relatio1IBl1i1J b;et\\~ee11.Nt)rtlistar \\lixeless a:i1d. 1)1SH are t1t1t co11u11erci~:ill~{ re;aso11able or 

101 /ilee (~~arroll \Vireless, LP~ p·c~c f()t111 175~ File N11111ller 0:581536056~ RE\lISED 
l~.xf~III311~ i\. at l; C~arrtJlJ \Vire less, l~P T f:-c:c: J:f 011n 6(} I. F;-ile Nl1111be:.r 0(J(}2()6~Jif 8ll, E:XII1]3 I"T' I~. 

-· .• ,! ,• .• 

at 3 ~ fll1rele."l~S Jeleco111t1tz111i('(Jfi()!lS ll1tt£'(1z1 Cir!'.111.ts lJroc1cllJcz-11t:l .Persor1ctl C(J11111l1t11f c(.lfio11s 

S'e11,..ict.?s (PCS) Lice11s~.?s, Pttl)lic 1Votice~ 21 FC'C~ Rc·d 121 (\:\l'TB 2006) (gra11ti11g 16 Broadba11d 
l~C-'S licer1ses offerecl i11 i\ltc:ti~:>r1 58 tc) (~<:trrc)ll Wireless~ I~-1)). 

102 /ilee Ro~{al Street Co1tlIUt111icatior1s~ L.Lc~·, FC'.C~ Foru1 601, File NuJ11bex 000206952 .. 5" 
E.x1~JIBIT E. at 5., 8: rr·ireless _Telt:c(1111111ttFJicl1ti<J11s Bl1ret1u Grt11lts Bro·adl;c-irtrl P(-:r .. ,;011al 

·' . 

(::,tJttlfllt!fli(:{tllr)'i'lS 5;ervil~f?S (P·C7 .. ~) l~ic£~1JSf?S~ J>11l>fi(.~ _l\l()fice"" 2(J l~C-~(-~ Red 20184- (\V'I'Ii 2()()5) 

(gra11tit1g six Broadl1a11d PCS licer1ses offered ii1 ... l\.11ctio1158 to Ro}~al Street Co111n1t111ications, 
l,l~ .. C). 

,• 

• r· ~' 

.t'IJ' (' s I p ("' s L L (" F~ -~ c~ F' 6'}1 F' · 1 N- t" 0o·.0 1)·~ 6 .c 18 9 ··E-..-X;;-H·r·B I'"f' E' . £,"" - 0ee. a 111on · : . . · ... C. . 01111 .,( ·~ re r t1n1 )er .. ·~· J .:J , .• ·."" ·. : · . • . at L'( 
.I ,> • ,_ .r 

U7'lreless .Telecot111t11tJ"1-ic:atio11s· _8111Y?a11 Grcrt1ts Fo1~tv-_Fn-~e C ati(t .F B/(Jck Perso.r1t1! 
~· 

(:
1
0111111z.111icaticJ11s lS'et·vir~es (P·ClS) l:ice11ses~ .l)ttl>lic' 1\l(Jtice~ 16 I~·c_~(; Rc(i 18016 (\V'I'I3 2()l)l) 

(gra11ti11g 45 Broa.dba11d PCS lice.rises offered i11 i\11ctio11 35 to Sa1111on PC~S LLC). 
"' -· ~ 

}U<! I1111>f(?fne_1}f[J,'ffOll of S"'ecfi(Jfl ~10~J(j) qf t!Je (-i{)lllllll!llicaticJllS .. 4ct ... c:~o.n11Jetitf1/{? Bifidi11g·, 
Sec·oJJt.1Rtport c11"1tf Orcler~ 9 F-(~C l~cd. 2348, 2396 (1994) (~lc:o111petitivt~ Bid(liti;g· St:~c,or1tlRt.J/l1rt 
c111cl 01Yier'~). 

105 C~f~ B(lk~er ·C-1rE~e·k, 13 [;'(~(-~ Red at 18721 ~22. 
~ . 
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and, lt11like lll Baker c~re·t.~h~, i(t6 Nortl1star 1vfa11ager has tl1e excltlSl\le· right ai1d pO\\'er to select tl1e 

(:()lllTlllSS.l<)ll llaS lllarle c]ear~ '~pf<)V.id.it.1g legitir11ate S:lllall lJ11Sll1CSSes 111aXllll111Il f}exibililjl lll 

attra.ctir1g }Jassi~l·e :fi11a1lcir1g)" .is ·CC)11siste11t Yvitl1 its ~'i1l.terrtit1t1 <Jf t)f(Jlll(}tit1g s1r1all bttsi1less 

J-131iicipatio11 lll tl1e l1igl1l3r COlllJ-1-etitiv·e teleC0111ll1lllllCations 111Rrket}J1a.ce n as lo11g a.s ~.:tl1e 

~ ·-~ , . I r· 1 d -.1 ·1' 1 I' d y 11,. 0 fJru1c1p es o (lejure ru1 (Je )Ge.to cc111tTo are app 1e . ·' 

\?]~el alsc.) clai111s t11at ~'UJ1cler tl1e ,.~ario11s agree1r1eJ1ts~' s11b111itted '''itJ1 the North.star 
L 

\\.Tixeless 1~onr1 6(J l, '':DISlI re111ai11s liable tor c:ert<-ti11 fiuc:1r1cial obligatior1s ot~Northstar , .. \\~l1icl1 . ..._ ~ 

Sect1c)J1 11.4 t1ftl1e iu11e11tied Nt1rtl1star S1?ect1111r1 .t-\gree111e11t (,/.Tel cites t{J t11e cclrr·es1)z)11di11g 

lJfO\'isio11 ii1 the origi11al Northstar S1)ectT11r11 i\gree111ent), ·\vl1icl1 J-)f(}\tides tl1at iI1 tlie 11arr\)"\:\.' 

of' tl1e t~z)111111issi()ll ~s i11les~ i\111ericai1 II sl1all t)8)' to tl1e (~011unissior1 t11e aggregate rutl<)lll1t of' ~1ll 

1 , "' l N 1 ·. '!\ .r 1~ ~ , 11 ri \'"'T l" ·1 , ±... . 1 s· . . 11 4 rec ei11pt1011 oft ie i ·01t 1star iv:t.a11a.ger 111e1noers interests.· · · ' . e · s c- aJ111 a1 s .. ·ect1011 .': 

does i1ot op·e:rate to re(1uire DISH to assl1111e the f111a11cial t)l)lig.atio11s of' a desig11ated ei1tity it1 tl1e 

tl(1'r111al C{)tlrse l)ec.a11se it \.V{)tlll1 ()lll\r lJeC().t11e eJlbcti'\;e if tl1e C.~c1111r11is.sit)Il co11clt1{fe,l tl1a.t - . - - - . - - . - - . . - . . . . . . . . . . . . . . - . - - - - ... ~ . - - . - - - . . . - - - - . . . - - - . - - - . . - .. - . - - . - . - - . . - - - . - - . - . - - . - - . - ... 

~ O'"" 1 
/ See i\111ended No1tl1star Spectr11n1 _l\.gree111ent § 6.1. 

"' ~··, .,.., 

:u~ Pr1rt 1 ,f'fiftl1 Rt?JJl>rt tr11rl Orllr!r~, 15 l:cc Rc<.i at 15325-15326. 

i-Ct
9 \l·I~el I>etiticltl at 18 (fiJ.ott1clte 0111ittecl). 

1 
IO s~ee i\111endecl N 01tl1star S1Ject111n1 1\gree111ent § § 11. 4.(i) ~· (ii}. S~e("! also \lTel Petitio11 

1 •) 1 ('< i ....,. .. 8 <lt t5-· .':1 1111. ~·t I - 1:F .• 
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No1thstar ?via11ager did not c111alif~l as a. designated entiqv~ if st1cl1 faill1re ca11secl Nortl1star 

\\lireless f<) f?:til f() reta.i11 the l1iddi11g creclits, if~ ... ~r11erica.11 II re{111este,{ tl1at N<)ttl1star 1\·1a1lager:s 

. ' ., b 1 'fi d 11 •t . 1 · 111 traI1sact1011 ter111 to e a q11a 1 ie · \lelJ-' sn1a • 111s111ess 1ce11see. 

Se-c.011cl~ \lT el argl1es t11at N 01il1star \\1ireless has 110 a11tl1<-)rit)r to raise ca1)ital \11..ritl101tt 

I)ISI-I's a1)pro\ral, noti11g tl1at ~'l)ISI-I' s i)rior Ct)11ser1t is req1lired before Nt)ttltstar ... ca11 ofte:r, 

issue~ iJ11rcl1ase~ or Jern1rcl1ase e'Juit~y i11terests or secltrities.~~11 ~~ Ilut~ tl1e (:0111111issio.r111as llee11 

clear tl1at i11\:est()f 1)rotections s11cl1 as this 011e a.re: '~a co111n1011 practice to i11d11cc i1J\test111e11t ai1d 

~ ~ ., 
e11sr1.re tl1at. tt1e l)asic. i11terests t1f' s11cl1 sl1areht)ltiers are i1rz1tectet1. ~,l .:..~ 1\r1cl, ir1 tl1e clesig11ateti 

e11tit1·· Cl11lte:\.'t, fl1e (.:Ollllllissiorl explau1e:d ·~tl1at alll)\:\1J1g SllC}l pro·~llSlOilS e11hances tl1e abilit)-~ t1f 

desig11ate'l e11tities to raise nee(led capital fro111 strategic i11\testors~ t11ereb~l bolsteiir1g tl1eir 

fir1a11cial stability· .a11d eo11111etitive \~iability·. ~'.1 114 'I]1t1s~ the C.\)11u11is sio11 \\ras clear: 

tu1der <) ttr c.ase 1 a\\~ tl()t1-1n.aj (Jrit)~ or !!S~!1:~Y~Q~ti!JK~~§..l1fil:£:11QJg~~!I~-~~!I1f!Y~~~R~~~~~g!):Qit~~f! 
decision-n1aki11g role (tliro11g:l1 si111er111ajorit~l prov·isions or si1nila1 inecl1ar1is111s) 
ir!H,JI!ai~IL""f~~?I.R~~I~ltg""x!~~Ql§lQ!1~""t!1f!t",JJ!f!Qf\!11~!111llJJ:~HH~t1g~£1""1l1gi[""i!!t~!~~§1~$""'f!§ 
sl1arell<)l.clers \\1itl1c)11t bein.p; cleerlle<i to l)e il1 £if1 {j1r:to cc.11Jtft)l.

115 
• 4 

~ 11 "" ·1) i · ·" I . I 1· C 1-·c·c· I~ 6C ·. J"' · 1 .N. .l OOC ·') ..... ,..,. 5 9"' ' · See •. e11a 1 S1Jectr1u11 .... 1ce11se~ ...... _;~ :~ .. · · _ .. ·c>rI11 ) ll~ :·1 e . t1r11-,er · },;:., / r4 .. "'~ 
Ex11ibit D: i\gree111e11ts arid Otl1er I11str11111e11ts at 17 (filecl i-\pr. 18, 20tl7) ( estal1lisl1i11g tl1at~ i11 a 
si111ilar e\'er1t~. J;•c:rick.et sl1all 1)ro1111Jtly 1>ay to tl1e C~o111111issio11:0 t)ll l)elialt"' t)f' l)e11ali I_ .. ice11se a11d 
its s11lJsidiari t.~s~ a11 a1tll)l111t ecru al tl) tl1e a.ggregate aJrl<)UJtt. ()J' aJJ 1)~l)l111e11ts (lt1e t<) tll(~ l~1 {)111111issio11 

as a res1tlt ot: or as a co11dition to~ t11e recle111ptio11 of tl1e De11ali 1\.{a11a,ger's (or its pern1itted 
tra11t-rfere:es.~) i11teresls (ir1cl\1cli11g all)' lt1~j11st ertricl1111c11t l)H)'t11e11t) .... )~ fl~irele~ss le/(-}C01t1-

11111J1icr1tiotis B11ret:t11 Grt111ts ~4clv£1r1c~-ed rr:'"irf~less S'.ervice Licetises, Pl.1lJ!ic J'lotic.e~ 22 FCC Reel 
8,416 (\\rJ'B 2007) (gra11ting i\ \'lS-1 lice11se offered i11 i\11ctio11 66 t(} I)e11ali Spectrtu11 IJice11se? 
I I c~) - -~·. _: _-! _.~· '~· 

112 \l'Tel 'Petitio11 at 19· (tbotnote 01nitted). 
113 J~-'if!J1 ;.\f(Jd~ l)., 1 () ·F·c:c~ 1:(.cti at ·4~l7·~48. ,. . 

~ 1 ,• ... ·"'" r f t ·1 l 81 ( ., · . . tt d') · .il . a ,:..,~ l .. .to.ot1ll)te 01111 . e . : · . .... _, 

l l 5 Id at 448 (tbot11ote 01nitted) ( en11)hasis acldecl). 
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beetl eXfJressly fbt111cl 11ot. tc~ C<Jtlfer f.ie .. facto COtltrt)l. 

reqt1ired 'before~~ N ortl1star \\tireless ca11: 

(i) i11ct1r i11debte,d11ess i11 excess of tet1 p·erce11t of' tl1e a1m11al b11dget~ (ii) 111erge~ 
ct1111l).i11e~ <)r co11s<)liclate~ (iii) i11itiate c:u1y baitltrU.}Jtcy~ pl\)Ceedi11g~ (iv) ~lClJt1ire: 
atl)l sigi1if1car1t porti<..111 of assets fio111 anotl1er 1Jerso11 or to11n a11)r IJartt1ersl1i1J t)r 
joint \.:e11t11re; ('-:) cJ1a11ge its b11si11ess rn1rpose; (\li) a11thorize or ad()'i1t a11)'~ 

a111e11m11e11t to corfJl)fate fo1111aticlil d.oc11111e11ts; (\rii) agre;e tt1 JJ.ay atl)' director~ 
(Jflicer, etilJJl(1yee~ OI ager1t. $200~000 l1I J]lOre Ill a f.\\'el\re-Tlll)lltl1 f)eriocl~ (\1iii) 
ac<Jllire ~u1y 11cYv· SJJectnurl licetlse~; (ix) lXl~t.ke ~u1)1 ex1)eJ1(iit11re ill excess of· 
ce1tai11 spec.ifie(.1 <1111otn1t.s; or (x) sell any asset 01rtside the tJrfli11a1y co11rse of' 

~lo .. 
) ~''I{'. ll .L .:) ( l1~lh 10 .... 

prote:ction rig11ts lJO 11ot co11ter de jacto c:ontrol. Tl1e Co111111issio·n l1as lo11g pe11nitted tl1e 11s,e o·f 

investor protectio11 provisio11s~. i11c.It1cliI1g a1lo\,rir1g tl1e 11011-c.011trolli11g i11\?estor tl1e a.bilit~{ to 

Ct)ll1J>e11satit)tl {J.f executi\1·e salaries~ sig11if!car1t. ex1)e11c.titt1res;. ar1c.t tl1e il1c11rre11ce (lf sig11ifica11t 

i11\1estor_ 119 'The C1 0111111ission also l1as foln1d t11at '~req11ir:ll1,g the ini11orit)1 sl1arel1older~s co11sent 

l)efc1re the corporati{Jll ca11 a1r1e11d its l1y ... ~la'\;vs ci:r articles of· inet)tporat-ic111 is desig11ed. ge11erally to 

116 lti ( e1111)l1asis acirleti). 
11' 
.. 

1 \.!Tel PetiticJll tlt 19. 

~ 19 .,. .4 ,.. T: il ·~ . r.f y· ,. . ] ~ i··c ...., f::l l t '"'l!."1-f'li •( . ~)ee ./J. (/Sit/ }··./(Jfl1-~f_'. ff lf"f} i?SS~ / -I .(,. :'..C( at .:~.l.))1-i:f ). 

Exhibit Page No. 110 



JA009309

safeg11ard the 1ninorit)' sl1areholde1-~s iII\lest111e11t b)1 pre\re11ting tl1e dil11tio11 of its stoc1'"': 

to tl1e r1c>:11-C<)11trc~IIir1g i1l\lest<)r. 121 

1~elli11gl:y~ \t·r·er si11gles ot1t 011e .additio11al lll\lestor protectio11 provisio11 to atten1pt to 

s11ggest t11e iI111Jroper tra11ster of"' cle,fe1<:~to· co11trol to DISH. _l\..ccc1rclil1g to '/'Tel: 

~rl1ese restt'ictio11s {!O be~.ro11cl 111ecl1a11is1ns tl1at axe tiesi2J1erl to p)rotect 
~· ~ u 

i1onn1ajorit~l or i1011-v'oti11g sl1arel1olders.~ ,,~·itl1011t st1cl1 :sl1arel1olders beir1g 
dee111ecl to t1e it1 cle facto co11trcll. 1~~<)1' exc:u11ple~ \V11ile a JJro·\tisil)It tb<:tt re{l_uires a 
s111leI111ajority· or sin1ilar n1e.cl1a1lis111 to cl1a11ge corr11)e11satici.r1 f()r se11ior 
i11ar1age111ei1t n1a~r i1ot i11dicate (ie t~1c:t() co11trol~ !!~l~I:i __ £_Q!1!1:gJ~ ___ !l1Q __ f..Q!1J.R~J1§f!t!s?J! 
of e\rery'" director~ officer. e111plt)yee~ or age11t of' Northstar ... abov·e a s1Jecifieti 

' J ·'l·'l tl1resbr)1 {i. ,:,,:, 
....................... 

B11t:. tl1e ortly pro"\"isit111 cl1ara:cteriz.etl above lJ}r \.TTel t11at fits tl1is descri1Jtil)ll is tl1e ter111 

ret]ltiring tl1e appro,1al of J-\111ericru1 II for ~~iU1)~ a.green1e11t or arrru1,ge1l1e11t,. \vritte11 or oral, tc' pa)l 

ar1y clirector~ <)flicer~ ei11ployee or a.ge11t tYf t11e (_~0111par1y- or a111· ot~its S11bsitlia~ries $20(l~00{) ()f 

l f' ' d 1· ' l ' c ' . ' , ' . t ' ' ' ' ' ' ,f: ' d' j~ ' ' ' ' ' 1124 ex11ress }~ _ £,11r1. J)~ t 1e· ... 0111n11ss1011 i11 ti1e lJast i1ot tf) cor1:i.-er . e. flClo co11tro . 

il{} J.l!CJ .(_;Ofllllll/.tlicatio11s c:o1port1tiot1 t.111d Britisl1 Tele{°':{)l1JflJl./fli{"':Gfions _pie, Declc1rt:1to1;.1 

Rftli1lg arlti Orrler~. 9 FCC: Red 3960~ 3962-3963 (i11ter11al cita.tio11s :fJ111itted) (199,:l) ("~l't·f(;J ~'). 
~ ·~1 

~.:: .S'ee [le11ali Spect111111 I4ice11se~ I .. I.<-~~ I-'(_'(_~ 1~·01111 6(}1~ I{ile N\1111l)er 0()(J27·7~t595~ 
Exl1ibit D: Agree111e11ts and Otl1er Ir1strtnnents .at 9-11 (filet1 .. Apr. 18~, 2.007) (rlescribi11g i11\restor 
}Jri;)tectio11 pro,.risicJ11s ); ff~itf~les.s Teleco11r11111.f1icati(ttzs B11r·ea11 (ira'f1ts .i1rfV(ltlc~ecl ir~trelt:?s,'>· ~)ervfc(-t 
Lft~e1tses, l)itblic )Votice~ 22 f~(~.(~ llcd 8416 (\:\/.I'B 2007) (g1·anti11g 011e i\ \\lS-1 lice11se ot1ered in 
~A11ctio11 66 t.tJ De11ali ·s1)ectrt1111 I~-iceiist:\ J_ . .I_ .. C:), 

' •'I;.,,,, 

!.::.:: \l'I'el Petitio11 at 19 11.5() ( citaJio11 0111itted) ( ett1pl1a.~is ac.ided). 
113 ~)ee ill. at 19 (ite111 , .. ii); i~J.11e11d·et1 Nortl1star Spech1un ~A.green1e11t §§ 6.3; 1.1 

( defi11itio11 of ''"Sig11ificm.1t i'ila:tterT'). 
~ .... . 
l . .::'f ._S1et!-_, l!.g., ""4l{1skzl _,_'J\!tllive Ff7irt~l<:.~ss, 1 ·7 FC(~: Reel at ~1239 (tJ1e \\lireless B11rea11 ft)tu1d tc~ 

lJe a '~r1er1nissible i11vestor }JflJtectitJ11~' the rigl1t for lltJ11-attribt1table in\testors to ap1}JflJ\re se11ic1r 
exec.uJive salaries 111 excess {Jf S2<)0;J)()())~ I)er1:-1li sr~ectrt1111 I .. ice11se~ I~l~{~~ f'(~:(~ f:'rlrr11 60 l ~ .l~ile 

.... 4 - ~-·· -

Exhibit Page No. 111 



JA009310

Fo11rth~ \rTel s11gg·ests t11at DISH has lie .. fal~to co11tTol of~No1il1star \\.Tireless beca11se of 

f()f (a) ad111i11ist1ativ~e~ <:tCC()lttitir1g, l>illi11g~ cre(iit~ ct;llecti(}ll, i11s1u:a11ce, f)ttrcl1asi11g~ clexical~ arid 

othe1· ue11eral ser,rices necessanF to rtdt11ir1ister tl1e '\\'ireless S\1sten1s of No1ih:star ... tl-,)· ~- ~ ~ \ 

OfJeratio11al, er1giI1e-eri11g~ co11sill.1ctio11~ 111ainte11ru1ce'.' repair, a11(i otl1er tecln1ical servic.es; (c) 

1uarketi11g~ sales,. acl,.rertisii1g~. arid otl1er pro1r1otio11al ser\rices; atl.ll ( d) assista11ce i11 tl1e 

JJreparatio11 of tilit1gs \\~itl1 reg11lat()f)r at1tl101ities (:lt1c.l 11eg()tiatio11 t1f' tra11sa.cticn1s i11\1fllvi11g tl1e 

B11t, \}Tel fails to 111e11tio11 tl1at Sectic)Il 2 .1 of tl1e 1\·{a11age111er1t 1\gree111ent begi11s l1)r 

\V"irelessj ~u1c1 s11bje:ct to the lit11itatio11s 0111\111erican 1J>s at1tl1orit)l {lescribel1 i11 !Ul'I"'Il~LE. I\l, 

bt1ild-ot1t'.' t11a11ag.e a11ll o.perate tl1e [Nt1rtl1stru: \Xlireless J S)''ste111s."127 Secti(111 2.1 also i1ro\~"ides 

tl1at Nt)rtl1star \'.\/ireless alo11e ~,;sl1a11 dete1111i11e tl1e nat11re at1<1 t;~1J"e <1f services oflered t1sir1g tl1e 

[Nc)1tl1star \\.Tireless] Syste111s~. tt1e. terr11s ltpo11 \\rli_icl1 tl1e [Nf:irtl1star \\Tireless J Syste'l11s~· setv'ices 

Nmnber 0002774595:: Ex11ibit D:: i\gree111ents a11d ()ther I11st1'l1111e11ts at 11 (filed .. ~pr. 18.~ 2007) 
(gi,?ir1g tlt)11-co11trc1lli11g 111ve:fff_(Jf rigl1l t.c' al)l)r()\.re ~lil)t a.greer11cr1t. c)r arr<.u1ger11e11t~ \~vritte1t ()I <)ral:', 
to pay ar1y director, (lflicer, einployee or age1rt of De11ali or a11y c1f its subsidiaries $200J)f)0 c~r 
tnore i11 any tvvelvre-111011tl1 period). S~ee t1ls(J F'tfil11\f(J'cf::(), 10 ]~"C~·c~ Red at iltl8 ('~11on-n1ajority· or 
t1cJr1-\t()ti11g sl1arel1olxlers 111a~{ l:Je giv·e11 a. d.ecisi()I1-r.r1ak.i11g r{)le (t11r()ttgl1 s111)et111aj·()rit~{ JJff.:t\risi{)tlS 

or sin1ilar 111echa11isms) in 1najor cor1)orate decisio11s tl1at fi111cla111e11ta11y airect tl1eir i11terests as 
sl1arel1c)l<lers~~ Sltcl1 as ~.;settir1g C{J11111e11satic)11 t()r set1ic)r r11a11age111e11t .... ~1). 

125 /:Jee \tTel Petitiotl at 19" 

t26 lti. at 19-20 (citi11g 1'.,far1a.ge111ent i\greer11e11t § 2.1). 
"Ii •'l;"""'I 

!.:'..: !\,.l~ttlttge111e11t ;\.green1e11t § 2.1 (err1_JJ.l1<:tsis adcied). 

- 3~ -
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l ''\ C• 

f~~. l d h . ,, l I f... " . . ,~ .' D Tl . . . l are o l.erec ~ m1 • . t e prices c iargec: or its services .... , · - · 1ese prov1s1011s expre.ss :v 

cle111<-)tlSt1'ate. tl1at de•j{t(~fo co.r1t1·ol is l1el<.i l}~l N<Jrtl1star l\1a11a.g.er~ 11ot DISII. 

clea.t· tl1at: 

Nortl1star Spectr1u11 ..... as tl1e sole 111e1nl)er a11d 111ai1ager ot- tl1e [Nortl1star 
\\lirelessJ~ sl1a1l retait.1 a11tl1ority <-u1d t1lti1n~tte c,{)llU\)l o·\.rer tlle <l.a;~-to-<l~ry 

operations t)f' [Nortl1star \\1ireless] mid its St1llsitiiaries; t11e dete11r1il1atio11 ar1cl 
in11)le1ne11tatio11 of }Jolie)'' alJ(i. l)11si11ess strat€:g)':. t11e 1}re11aratio11 ru.1cl fili11g of all 
t11aterials vv1tl1 tl1e FC:c: at1d ot11er G·cY'!iter1u11e11tal .l-\l1tl1orities; tl1e e111plo)''t11et1t; 
s11pen'isio11 mid dis1nissal of' all _lJers·o1n1el pro-v·idi11g ser1lices l111der t11is 
i\greerr1er1t~ tbe payir1e.r1t o-f· .all fi11a11cial ol1ligatior1s aitti c)perati11g ex11e1tses 
(exce1)t for (_)11t-of-Pc~cket Ex11ens.es ai1cl i\llocated C~osts". ''-'luc.h sl1all l)e 
reir11l)ttrsed b;r [N ortl1star \\lireless] p1trs11a11t to i\.f{_"T'lC.~I-tI~ \71I) aJ.ld t11e 
t1egotiatio11 a11i1 exec11tio11 of all co11tracts to be er1terecl li1tt1 l))l tl1e [Nt1rtl1stax 
\\Tireless J c1r fill)7 elf its St1l-lsicliaries. Tl1e PaJties agree t11at [Nortl1star \\lireless] 
ru1tl its Stlbsicliaries sltall retail1 lJtlfetterecl l1se elf, m1(l tu1i11tflairetl ac:cess to·t- r:lll 
facilities ai1d. eq11i1)n1e11t associate:(! ,,~itl1 tl1e [N0Itl1star "\\lire:less] Sy;·ste1I1s ar1cl 
shall rec.·eive all 11J()t1ies a11cl 11r()fits ~ltld l)eaJ tlle: risk of loss fro111 tLle OJJeratio:t1 oi' 
tl1e [Nortl1star \Vireless J Syste111s. Nothir1g i11 t11is i\.gree111e11t is i11te11ded to~ 1101' 
sl1all it lJe Ct)llS1Tlted to, giv'e ... t\.Jr1eric.a11 II c/(J, j1tr(~ or tie ,,f(rt.:tlJ c.t11111·c)1 t1\7er 
LN<)rtl1star '\VirelessJ, it~ St1l)sidia1'ies~ tl1e: I .. ice11ses~ or tl1e [N'ortl1star \Vireless] 

~"It) S\1ste111s. ;;. .. _ . .. 

Section 4.2 of tl1e !VI~u1age1r1ent i\ru-ee111ent also e11t11nerates detailed lin1itatio11s on tl1e a11tl1oritv 
-/ L· ~ 

cyf i\_:n1erica11 II tl1eret111der, i11cl11<ii11g actit)tl i\.tlJ(}fica11 II 111a\-' llc)t tak:e \:\·itl1011t N-01iJ.1star 
- ~.· ~ 

\\7ireless? 1)ri<.)r '\\rritte11 a11tl1c)rity 130 a11cl acti<.)Ils 1\1r1eric.a11 II sl1all l1a:ve lli) (1l1tI1(.lrity t(J take. 131 ltl 

aclclitio11~, <ls 1lt)fed abc)1.re, all ser,rice:s IJroviclecl tf) 'Nortl1star \Vire1ess lJy ,_::\r11ericar1 II tu1der t11e 

'--1:~ 

: <~· lti 

129 T S s 4 1 1 { {. \.) ... , . 
... 1 

131 ·s.,. ·. ,. ,_, . t '"'(·l·) .- .- : ' : . ,. ) 
/<.. ee ll- . "::3 ... .,;.... _ . . 
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rvfanage1ne11t i\gree111e11t are to l1e pro·vided n1.accorda11ce \,rith the revie\V'.' o~·ersigl1t~ directiOllS 

·1·v·., 
l ' " 1 f. N i· \1 ·T. l -> .' anc i {)1' .g111c r!l1ce (J' 1 ···()ft 1star ,.. .. / lre ess. ·. · ~ 

"-·' 

"1i111iti11g n1a11agers to discrete 'subco11tractor; fi1nctio11s ... co11ld preve11t clesigi1ated ei1tities 

fron1 rn·a.\.vn1g 011 rna11agers ·v,,ritl1 brc1ad expertise. [\V]l1etl1er a. ir1ai1a,ger llnllertakes a lai-ge 

11ru11ber o·f operc:itio11al f1u1ctio11s is irrele,1a11t to tl1e iss11e of' co11trol sc1 lo11g as t1lti111~1te 

res1}()11sil)ility· ft1r tll<)Se ft111ctior1s resides y:vitl1 tl1e lic.e11see. ~~i.~ 3 It is tl1e '~fi11al s<:ry·}'.' 011 pcdic~y~ 

111ak:i11g tl1at .111a:tters i11 ai:1 a11a.l-y·sis of de .. fac:ro c:o11n·ol: 

Tl1e fact11al recz1rd ir1 this JJrc,cee(li11g (feI11or1stTates tliat Tl1c.111111sor1 l1as atv·la)rs 
11atl tl1e fi11al sn~{ 011 tllatters <)f p()lic)~, '\\l}1ile .i\txlcell is free ttJ rec()lll.lXletld 

Ct)lJTses of' actio·n or policies f(~r 111e s;tste1n:, all s11cl1 l)l"l)pc~sals reqture 
·1"!10111pso11' s ar)pro·val before beir1g i111t i11tl) efl'ect. 1~fttt .. ~2f.J11Q. .. g~fil:l&r!j~?..~L.i~1~.J~ 
tlttnke;? 111a11a.ger is lll l)Olic\1 tllakitlg, att(l (~Ollltnissio11 precede11t ll1al\:eS clear 
tl!!lt.Jl1~ ... ~tl~R1?Ji~1!1 .. l?.J: .. ttJ~ .. l!.~§!!!§J~~~ ... QJ~.J!.JJ!~J!fl&~1::~§ .. P..Q.lis:Y .. !~~s:J~~!JJJ!1~11tlf!Ji~1!Jft .. ~1~1~§ 
11ot afiect: tl1e lice11see "s C<)lltr() 1 over l1is svste111. . . . 134 

Ilere) Nortl1star \\.tireless is tlie ·decisi()fl~11:iaker 011 all st1c11 t11atters, ru1d tl1e role of"I)ISII in 

cc)1111ectit,.11 tl1ere,::vitl1.is to 111a:ke reco111111e11datio11s tl1at N()rtl1star \\Tireless is fi_.ee to a.c,cept or 

reject. I11d11sh;.r a11cl 1narket expertise is so111ething tl1at Nortl1star \\Tireless sl1011lcl be a'ble to tap 

~ •°'.' ....... 

~j.;'. .S'ee I\la11age111e11t i\gree111e11t §§ 2.1; 2.2: 9.l(a). 
133 Ft.ftl1 2\fO(_f::<J~. 1() FC:C Rc(i at 451 (ft)oh1ote 0111ittecl). See al(J·o Bi(JOtJ1i11/5tot1., 2 FCC~ at 

5-'"t28 (tl1e req1tire111e11ts of' lr1f(?t1t1ountrti11 Ji1icrolvrJVt3 do i1ot i)re\1e11t a. 111i11orit)t parti1er f-1:0111 
i1articipatir1g i11 S}''Ste111 01)eratio11 as lo11g as s11cl1 pa1iicipatit)Jl tit)es llt)t rise to tl1e le\rel ot~ 
cc.1nt1·t) l). 

134 L~llis 111t)tllJJS0;1 (.1orpcrt(Jfior1:. ;.)1J1t1111t11~J' J)el~isio11 o.,f'>4<f1t1lt1istrcttil'E? L·ll1V ~l11£:lge Josepl1 
Cl1l1cl2A.i11, 10 FCC~ Reel 12554~, 12559 (~A.LJ 1995) (ft)ott1otes 0111itte·d) ( ei11pl1asis a1ide.d) (''·Ellis 
17101:11:1Jso11 ./1.l.,,__l_lJecisi(>1i·'). 1-~ikev,.tise~ I.11 () ,~JVeill~ tlie I~(-~(-~ .l1{)terl~ 'tVitl1 ap11rova1:: that I>olicy 
changes '.:;st1cl1 as t11e a(1C)lJfi(.)l'l of [tl1e t1t111-cor1tTc1lli11g {Jru·t,r' sJ llilli11g \le11dor reco111111e11(lfttio11 

~ I ~ ~ ~· 

a11cl ltse of its roa11ri11g agree111e11ts [] \'\rere specifically ap_pro\red of~ and c.011se11tecl to l))r [tl1e 
CC)fltrolli11g p~lft)~J '~~ () ~~\?eill~ 6 r~:·(~(~ Red at 2 5 7 5. 

..... -- ~I -
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as it enters tl1e \Vireless bt1si11ess ''"1lile No1il1star \\.Tireless exe-rcises its i11depe11de11t judg111e11t 

i11c(1J1111lete re;-t<li11g t1f tl1e 1\.:la.r1a_ge.111e1lt 1\greer11er1t a11d lack a11y i11erit 

l -, ~ 
a11cl bltdgets.~' >~::. i\ccording to \.t1'eL N·o1il1star \\tire:less is ~~prol1ibited fro111 takil1g any actio11 

ii1co11siste-r1t "'~itl1 tl1e llttsi11ess f-lla11s tl1e)' cfe,.relop in co11s11ltation ''ritl1 DISH a11d caru1ot enter 

into a11y agree111e11t CJf ai1·a11ge1T1et1t i11vol\ri11g {t pa~:lt11e11t or liability greater tl1ru1 10 perc-e11t of~ 

!_:its] a1u1ual bt1clget[].~~136 ]]1is ap1)e.ars to l)e a c-lttr11s)1 ,eftbrt to like11 t11e Nortl1star \\fireless 

corr~orate al1tl1orities to those at isslte i11 Baker Cre·eA~~ \\rl1ere t11e B1rrea1l cleten11irted tl:1at tl1e J1011-

b11dget. },.1
37 111 Bt1ker (°7ree"A~~ t11e rele\~a11t part11ersl1ip agreen1e11t ~~rec111ire[ cl] that the L.in1ited 

cor1c111ded tl1at tl1e li111itec1 }Jart11er' s co11trc)l over tJ1e b11si11ess plar1 a11d btidget ga\~e it tl1e J)O\\i'er 

to <.lictale tl1e a11l<.)lU1t c.lf. its <.)\\11 C<)1111)et1satio11\111<.lera111ru.1a.g-e111e11t agree111e11t.
119 

flert~\ i11 stark eo11trast" At11ericaI1 II l1as 110 s11cl1 co11trol 0\1'-er t11e N ortl1star \Vire less 

b11si11ess i1la11 ru1d b11clget. lJ11der Section 6.5 of tl1e ~A.i11e11ded Nortl1staJ S1Jectrt1111 Agree111e11t~ 

Nortl1star I\·ia11ager a.-d.opts tl1e fiv·e-~vear l1ig;l1-le\1el l111s:i11ess pla11 of Northstar Spectrtt111 and 

N(JI1.11sta.r \\.7i1l~less, a11<l .N(J1il1star ~··1:a11ag-er~ aJler C<)t1s11ltali(lll \Vitl1 i\J:r1eric~:111 II~ 111a)'~ tttJ(late tl1e 

-.. ""'iL • .' 

~ -~·-' \t1--el Petitio11 at 2() _ 

136 .lll (i:(){)1°tl.<)te ()111itte(l) (citi11g N-ort.11star Sfl·ectrt1111 i\.gree111e11t §§ 6.3~ 6.5). "]'J1e 
pe1111issibilify- of ro11tiI1e iII\'estor protectio11 pro'\Ttsior1s~ s11cl1 as appro\'al o\rer pa}r111e11t or 
liHl)ilit~,t greater tl1n11 10 perce11t cyf a1111t1~11 l)ttdgets~ is acl(lresserl al)()\'e. 

13 7 Brtker (~rf?elr, 13 FCC Red at 18719 (fi1otuote 011litted). 

ll9 f;,,_.,. .- • _,. ·. l 8"-"'7·")3 ~Jee ll. . at . , ,;... . 
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five-11ear l111si11ess plar1 a11d i11odif)1 tl1e _pla11 to reflect a11)1 111aterial cl1m1ges affecti11g No1tl1star 

a1m1Jal btidget: eacl1 am1t1al b1isit1ess IJlan a11cl at111t1a.l b11dget sl1a.ll be co11sistet1t "\\1.t11 t11e fi\1e-

~ 4 ·~ 
)lear 1J11sit1ess IJ la11 as li1 et1ect at sl1cl1 til11e. 

2 
· ,,. 111 aclciiti 011~ N ()rthstar ~vfanager r11a)'·:~ fi.·c1111 tn11e tc1 

tir11e'.': it1 t11e exercise, of its reasor1al1le cliscretio11, rtlt)<.iif~l tl-1e a111111al bttsiness pla11 a111L1 bt1clget~ 

aJter cc)r1sult~:itio11 \\~itb .i\rr1e.rica11 II, to Jeflect .atl\1' J11odificatit111 rt1acle t() tl1e fiv·e:~,rear bt1si11ess 
• J ~ 

lJfO\'isio11.s t1i'tl1is Sectit)ll ·6.5.''144 DISH does riot l1ave a11y aJJJlro·val rigl1ts o''eI an~l b11dgets or 

btlsiness plm1s. 

lJ11like Bt1ker (:.~reek~ tl1e strt1ct-i1re i11 tl1is c.ase is C()11siste11t \~itl1 t:l1e st1·uct1lre of previ()llS 

rflireless~ the 1)etitic)11er clai111ed that i\T &T \Vireless l1acl cle,J'.actr> co11tJol, i11 tl1e f(Jrr11 of 

negativ~e co11t1·0]~ o\.rer key aspects of--- .i\1asl(a Nati,~e \\l"i.reless ~ b11siness Sllch a.s tl1e cle"7elop111e11t 

of tl1e bt1si1less plan ru1d bl1dget a.11(1 tl1e it1ct111'e11ce of sigi1ifica11t corporate~ expe11dih1res. B11t~ 

tlie \\'ireless I311re;:uJ 111a(1e clear tl1at -~;tll<)v\ti11g tl1e rt(JJl~C()t1'lrt)lli11g i11vt.~slor tl1e al1ilit;t tt) ccJ11st1lt 

14:0 r :l j -. } . . - ·· \ · See i\111en( ec •. Nort istar S1Jectrt1m .i\gree111e11t § 6.5(a}. 
' .< 1 . ,, S' . ,. •' 6 ,. (.l. ) •· .'-· .. ~ "I) 

J,.. ee ll, ':j ).~.· ...• 

144 r 1- ~ 6. "(. ·) 
J.(. ~ ),.., c . 
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investor protectio11 pro,~isio11s tl1at l1a\1e l)ee11 approvecl b:y tl1e c:o111missio11. 145 Tl111s~ co11trar).r to 

tJrece,letit~ ru11\J11g ()tl1ers, ru1,I are .ft1r1<lar11e11tall}' ciiflere11t ff()lll tl1e 1Jc1k!~r c:ireek fi1ct patte111, 

It1 sl1ort., \t1"'el ~s cl1alle11ges tlJ d1?,fat:to co11trol of Nortl1star \Vireless aTe \'rit11011t 1nerit in 

ligl1t ot"' tl1e (P,~/11ersl1ip structure a11d co11tr(_)l te1111s tl1at VTel si111ply igI1ores m1cl i11 ligl1t of 

\/]'el 's clai111s~ (ietl1011strates tl1at ciej(1ct(J co11t1·ol re111ai11s Y\ritl1 N()rthstar :rvia11ager. 

I~
1

i11a.lly"~ t11e C()nter1tio11 tl1at N-ortl1star \\/ireless ru1cl I)ISII forr11ed a joint ve11tl1re or 

t)ther\\rise 11a\re a11 ~'id.e11titv of~ i11terest.''1 is also \Vitl1ot1t. 111erit 146 Tl1e c.t)llalloraticn1 -f()11I1ecl .. 

betvvee11 N\)It11star \\lireless a11d DISH C()lllOflllS i11 all (lSJlects of the c:c~TllllllSSion 's rttles 

regarding clesignateti et1tities~ ru1d ''co11trol~} c,t~·Northstar \\Tireless~ as tlefitl.ed l)y· tl1e 

Co1:r1111issi()ll, re1nair1s tvitl1 .N<)rtl1star I\la11ager at all ti111es. c_--··r··~rIJl-tai11bt1\v inake 110 efl-Ort to 

11cJ11-a.ttrib11talJle i11vest111e11t. If CTTI/Rai11l)CYVIF \v·ere tt) lJe b·el.ie\re(l, tl1e CtJr11111issior1~s exte11si,.le-

regn11e gov·erned b~l a11plication oftl1e }Jrn1ciples ot"de_jt1r~? a11d tlt'!facttJ co11tT01.147 
- desig11ed as 

it \=Vas to achie\le tl1e ~;;goal of pro~~idir1g legitin1a.te: s1l1all b11sitlesses i11ax.i11111111 flexi1)ility i11 

'~~ ' 

!'-:>_• 41 i ~T • ffT• l ·1 .... FCC R d t 41..,9 ~· f7S/{.tJ.1\"tltti~e J't··1re.ess. / ,· .·: c-: a · ..:..3 . 
. • 

146 ;.)fer-I (:'l"I4I/llainlJO\V I>etitio11 at 8 ('~I)ISFI a11d its a.fllliates i\1nerica11 II ru1d .:\n1erica11 
III e11gagecl i11 arid carried CJllt ajoi11t \le11J11re for r1itixli11g in Al1ctio11 97 .... '~); L'i\\i',_i:\/N~AAt~J> 
Petitio11 at 4 ("Tl1e C(1llt1siv~e l-,iddi11g tl1at D lSH [aI1ciJ N (Jrtl1star ... engagecl iii ti11ri11g i\.11ction 97 
pro\tic.les cot1,1it1ci11g e\~iclet1c.e tl1at tl1ese e1itities sl1aJe lli1 'ide11tit)'~ of' i11teresf' co11tro11ec:i b;r 
DISH~'). 

147 Ls~eet e.g.-:< l)art 1 l~'{ft/1- Re_fJ(Jrt arld (Jrrier~ 15 1:c~c_: Red at 15325 (~~rr a11;~ in\restor 11as 
eitl1er t1f:? j11rr? or tle fi-Icto co11t.rt)l of".' t11e ap1Jlic.:::ti1t, tl1at it1\~estorrs gross re,ve11l1es \.vill be attribrtte(l 
to tl1e a~p1Jlica11t for ptrrposes of· deter111i11i11g \\r11e,tl1er t11e a_pplica11t q11alifies as a. s111all 
b11si11ess.~'). 

- 40 -
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-c '0 ·, , . fi . ~-t 1 ~o ld b d .-l l' 11 l . . l 1 b attract111g passiv·e 111ancmg ·- · - \VOll e ren -ereLt iise ess~ as. a st1c 1 m,1estI11e11ts \1\-'0lI ci · e 

clett.":r111ir1es ,,rl1etl1er tllere is all i'itie11tity.~ ()f' ir1terest'~ tl1r<)11gl.1 a1i exa.111i11ati(JTl frf existi11g fa11tilial 

C)r spottsa1 relatica1sl1i1)s L':iO C)r of co111111()ll ·existir1g i1l\tt."'!SU11e11ts~ stock ()vv11ersl1i1>~ c1r ()fficers ar1<l 

1 ~' 
directors~ ' 1 11one of \v11icl1 is eve11 s11uuested to exist l1ere. 1"'11e (~\\/j\/N1\i\l~P retere11ce to the 

. "-..,,.' "-' 

~.:i<.lentit:y.: <Jf' ir1t.erest~~ co11c·epts is~ tht1s, r11is1)l<:icecl .. 

lJ~ No1~thstar ''Tireless) llidding in i\.uctio11 97 \\l as ;Co11sistent \\it:h the. 
Co111missio·n~s Rules. itnd The Product of Northstitr ~ .. Jan~tger's De F11cto 
c:on.tro,J 

N-ortl1star \\tireless" s l1iddi11g i11 .:\11ctio11 97 \'Vas sq.11arely· co11siste11t \Vitl1 tl:1e 

tl1e COiltiary~ are \-VI()Ilg. The c:o11n1lission 's rttles e:xpressl~{ })et111it joi11t lJiddir1g a11·a11g;e1nents of 

the ki11d establisl1ecl bet\:vee11 Nc~rtl1star \\rire1e.ssv i\J11eric-tu1 i\\\TS-3 \\i'ireless I L .. L.C~. 
·' 

al1eatt elf. t'l1e a11ctio11. :~v[cJreo1ler~ tl1ere are 111a1:iy· exrunples ()f licer1ses a\\tarded i11 pri()f 

(_~rJ111111issilJn a11ctitJ.t1s t.tJ \raric)11s desig11atecl e11tit.ies eI1gaged i11 precisely' tl1e ki1Jd of j(}i11t f)ifl(lii1g 

a.ria11ge111e11ts as e11tered i11to b,r Nort11star \Vireless. iunerica11 I. a11d SNR i11 ~A.i1ctio11 97, 
.._, or> •• -~ 

U11(1er t11e C~o111111issio11:rs Rules, a11 .applica11t for co111petiti\1e biddit1g 11111st i11cl11de \\lithi11 

,. <:'I". 

}~l~• l I" ' t· 1 ~-3.; .:::;_,6 ( ' a .. < ... L k~.· ...,,, • 

149 Plai11ly, it~ t11e N·ortl1star "\\?"ireless-DISH relatio11sl1ip· co11stituted. a '~joi11t "\1e11h1re~' 
t111cler tt1e- (_~ .. 1111111issi\Jn' s ~'affiliatio11" rt1les, S() to \\t()ltld have 111)11:iarl <lesig11ated e11tit~/ 
tra11sacti<)llS o\rer tl1e \tears. 'I'l1at ca1111ot 11a_\..-e l)e,er1 tl1e cas·e . .. 

' ·- '} 1 •c ._, ·. · · 4· 1 • · • f Z . et (-.. · • . • · F "r B· -11 .J R · ·1· s· . " :::,e1z, e.g ... ., · p1111catt<Jll :Q.. · tl1rA.: -·a111111:z1111cr1t1otls -·or .1 ~~elt'' rotJ(.t.Jc11J(1 . ll{.tl(J -- ·erv1ce 

S'tc1tio11s iJ'l tl1e _/l]l)1Jq11erq1.1e, i.Ve1v ~A!e:J.:ic'o (BI:~l()()(_~) a11ci l~c1s (_~tr11ces, J"'lf-tlV i\-1e.··rif:o (15.7'.:-12-44) 
B · 1--· 1 · >~ - - -

1 ,, -1 - o· · · · 1 -J -.J ,.,_ s· F~ --.. c'I I} d 1 · - "' :C 14,...., ~ 9 ~ l I -·~r·-B l.1s1c -rt1l?tt1;g- __ l·J.rec1s ~ 1~"2etnort111ui1.111 .· ptt1tor1 t1t1r ( rt1er~ ,..;:.. . (.. . '-c -4 I~ ~i ~ · 1 _. ~ ( v\' 

'· c-~ 1 --.; ·) .._I j,. , 
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its pre-a11ctio11 sl1ort-for111 applica.tio11 ~~[a.]11 ex11ibit, certit1ed as t111thft1l 11nder }Je11alty of pe1:j11ry, 

lice11ses l)ei11g a11ctic)1te(l~ ii1cltt.<lit1g a.tl.}/ s1tcl1 agrt>;et11e11t:s relati11g f\.) tile post-ii11cti()ll J.r1ark:et 

strt1ch1re. '~ 152 111 additio11, tl1e applica11t 11111st incl11de: a ~'[ c]ertit1catio11 ln1der penalt}-' of pezjtll}' 

tl1a.t it l1as ll()f entered a11d \\rill not eiiter i11to ai1y explicit ()f implicit a.green1e11t.s, a11·aI1ge111e11ts or 

ll11(1ersta11di11gs of atl}' ki11d \vitl1 a11y parties otl1er tl1a11 t11c~se irle11tifie(l pt1rsl1a11t to paragra1}r1 

i\11d_, Sectio11 1.2105(c )( l) ()f~ tl1e Co111111issio11 ~ s Rt1les IJr(J\'icles t11a.t 

after tJ1e short-fo11n aJ3jJlicatio11 fili11g deaclli11e.~ all .a1)1llica11ts f(1r lice11ses in ar1y 
() f tl1e s a111 e gef)gt-ClJJl1i c li ce11se areas 9._[Q~~~~P!:9:1!!~b~it£:f.t~~~fi~~~1It~~~§~f:.~~~1~Q!J!t!11g~~~~~Q~I 
collaborating \vttl1 respect to~ disct1ssit1g \~lith eacl1 otl1er~. or dis.closi11g to ea.cl1 
cJtl1er 111 a11\' ui.cun1er the s1tl>stance ()f' tl1eir Cl\:v-11. -or e.acl1 t)tl1er}s. or aI1v otl1e1 ..,,,,. ".._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._....,..._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._.._,, 

co1111)eti11,~ applica11ts' l1i(ls or bi(i.di11g strateµies~ or disct1ssi11g ()f r1egotif1ti11g 
settle111e11t agree1nents~ l111til after tl1e clo\v·11 J)3)'ll1e11t de.adli11e~ !!!!L~§.§. ... i§.1!£!! 

i!t~1~1i9~ru_1t~~~~~£r~~~~~JJ±~J!1\?~Q1I~~~~~~~?~f ~~~J±~~~~!tis_iS:t~J1g~~~~~~~~?11§~~rti11!±1~~~~~1!~~~~~~?Jl1~1:~~~J~Qj11t~~~J~j~4~£l!±J_g 
arrar1gen1e11t ide11titied 011 th·e bidderts sl101i-f'o1n1 applica.tio11 p11rs11m1t to 

~ .- . 
f\ J ·~ 1 0 ,- ( \ ,•,,) •" • • ; \ I °'f"i 
~"~:,~~'~"~:211!116-~~lYtLu · . . . 

lJ11cler tl1e C~o1111nissio11~s ·R11les~ therefore, a11ctio11 a1Jplicants n1a}· disclose to and cooperate~ 

c-ollaborate~ ru1d discl1ss '\Vitl1 ai1otl1er applica11t the stt1)sta11c.e of'tl1eir ow11~ cJ:r eacll otl1er·~s~, bi(ls 

application. 

~ '° -~ 
J ,, T .. "' ·1 ..... ·1 ). M(" )(-"'' (' " .. l . i-1 :l) -·-· 1tt.. ~ § : .L- l ) .. a.,;_/: .. ) ix) (etilJ) ias1s at c1ec. ·. 

L
54 lti; § 1.2105(c)(l) (e1111Jl1asis a.dclecl). 
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Here .. No1tl1star \Vireless follo\1led tl1ese· 1i.1les~ a. tact tl1at e\1e11 VTel co11cedes.155 
~ ~ 

i11t{1 a I3itirli11,g l~r<JtrJct1l arid Joir1t I3icltii11g 1\rra11ge111e1Jt \.vitl1 l\J11erica11 II ar1cl (f<Jr~. tl1e l)lllJJOses 

c).f tl1e j <>it1t l)iclcli1l-g arrar1ge111e11t~ 1\111ericat1 l) as <>f Se1>te1111Jer 12~ 2014- (~~N()rtl1star \\l_ireless-

DISH Joi11t BiddiI1g i\11·angen1e11t'~}~ 156 tl1e d.eadli11e for s11l)111itting· tl1e i\l1ctio11 9:7 F(~C.1 F'on11 

175 (~~sl1ort ft]1111~·') a}Jj.)licatio11. 157 Nortl1star \\?"ireless the11 ide11titied t11e· pa1ties to t11e No1il1star 

\Vireless-I)ISI-I Joir1t I3id.ding Ai1·a112e1nent i11 t]1e ,;~i\gree111e11ts \Vit11 Ot11er Parties a11d Joi11t 
'-" -{__' .;..._, 

fliclclir1g i\11-a11gen1e11ts'~ sec.tion of its J\uctiot1 97 sl101t f<.11111.applica:tior1~ 1 s·s anti N{)ftltstar 

\\:~ireless trve11 s11n1i11arizecl t11e te1111s of tl1e No1tl1star \\lireless-I)ISII J"oi11t l1ici{lir1g ..:<\rra11g:en1e11t 

in a. {letailed exl1il1it t(1 its i\J1cti{111 97 sllt)rt f(J1111 applicatic.)11. 159 

LikeYvise~ tt)gether \Vitl1 Dc)yon, No1tl1star :rvfanageI:. m1(l Northstar S1)ectJllI11~ Nt)rtlistar 

\V"ireless ei1tered. it1to a joint bidtii11g arrar1get11e11t Lette:r i\gree111e11t \vit111\n1erica.t1 I~ i\.1ueiica11 

II~ ;\111erica11 i\ \X/S-3 \~\lireless III I-,.'.,I .... c:. (~';\111erica11 Ill~~) (a DISl-I s11l)sidi~U')t), SNl~ \\lire:less 

155 /iee \l]~,el Jletiti<,11 al 11 f''N-<Jrtl1sta~r a11<i. SNl{ ... {iisc.Iosc<i tl1e existe11ce oJ· a IJi,fc.ti11g \ ..... 
I_)rotoc·ol a11cl J oi11t Biddll1g i\J.1·a11ge111e11t \Vith DISH (tlrrot1gl1 its affiliates).~~). 

1s6 !)"'ee Nc_)ttl1star \\.Tireless, I,I ... C~ i:cc I~\J11r1 6C)l ~ i:ile N1u.riber {)·00()670613~ I~xl1il-,it D: 
Bidclu1,g Protocol '-~ ~Toi11t Bicldi11g i\rrai1ge.RED1\CTED (filed i\pr. 20~ 2015), Biclclil1g Protoc;t)l 
aiicl Joi11t Bi(Irli11Q i-\.1T.ar12e111e11t~ lJ\~ a11d at11t)112. Dov<)tl, J_,.i111itecL No1tl1star :rvia11a2e.r, I.I.:C: 

·!'.._.o' '-'-./ -~ ~ ii.,_.~ ,,..• .; ,• ~- • 

N(JI1.11sta.r SfJ(~ctrtu11" l_,l __ .. C~., N-()ffl1star \\rireless~ I.I __ .. (~\ ;\111e.ricat1 1\"\\.TS-3 \X/'ireless II r. ... I_ ... c:. a11ti 
iu11ericai1 A \VS-3 \\lireless I L .. L.C.~., entered i11to as Clf Septe1nb·er 12, 2014. 

157 ~~"'ee 4-=111ctf()tl o..f'j1tn-~f1t1c(1cl fF'ireless ~S'eri~tc<?..S (~~11-r~s~_1) l.Jc(~11.St'?S .s·(_~l1t!.clt1le:(_-f fi)r 
1\Io·velnl}er I~~, 2ll14i· ]'-lotice c1t1ttf'ili1·1g Req11ire111e11ts~ Reser-ve Prices~ J.lfit1irJ1i11rJ ()J)e11itJf5· Bicls_, 
llJ?Jr<Jr1t _P{1;..:111t':;11ts, ttrlrl Otlu2r Procerf11rt!s fi.->r ,,411(:tiot1 fl7, _P11!1/i(: _"f·l(Jtice~. 2 9 FCC R_cd 8386:~ 
8·406-(}7 (2(} 14) (~'.;-t11c·ticJ11 97 PrcJc~e-clures PJ'~l')). 

~ ., "· . 

158 Seiz Nt)rthstar \\rireless, LLC.'. Fc·c~ Fo11I1 175._ File N11n1b·er (l006458325. ~A.greeme11ts: 
- . - -

N<)1tl1star :I3iddii1g 1)f{)tl)C01 t~ J()ltlt I3idding· 1\.rrai1g. (filed Sept. 12~. :2() 14.) ("N{)rtl1star '\\.tireless 
F'or1n 175'~) . 

. • 

159 s~ee i<.i ~ E.XHIBIT C: 1\gree111e11ts and Other il1st111111e11ts (filed Septe111ber 12.~ 2014) at 
2 5-2, 7 (u; f~xl1ibi t (~ ~~). 

4-... 
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Lice11seCo~ L.L.C:: SNR \Vireless HolclCo~ L.L.C:: a11d SNR \Vireless l\1fa11age111e11t, LLC' as of 

1:\rra11ger11e11t i11 tlie ~'1\o.ree111e11ts \\~itl1 (Jtl1er I>arties ar1<l Jc>i11t 13icicii11g i\rr<u1ge111e11ts:<J secti()ll <>f 
...... - ....... ~- t...-' 

its i\11ctio11 ~J7 sl1ort for111 applicatio11, l 61 a11d No1thstar \\.tireless e:ve11 s11111111arize:d the ter111s of 

tl1e Nortl1star \\7ire1ess-SNR-DISH Joi11t Bidding .1!\11·a11g.e1ne11t in a cletajlecl exl1il)it tt) its i\t1ctio11 

97 sl1ort fo1111 applic.atiori. 162 ~l~llllS,; co11siste11t ''litl1 t11e c:on1111issio11; s R11les~ tl1e Noxtl1star 

\\.Tixeless l)id<.ii11g collal)()fatiot1 '~las }Jtiblic cltl(l c:learl~/ disclose<.1 il1 Nortl1star \\Fireless~ s J)re~ 

;:\t1ctio11 ·97 sl1ort £01111ai1plicatio11. 163 

111a11~1ge111e11t a.gree111e11t, a tracle111ark. lice11se a~gree111e11t'.> ar1f1 otl1er arra11ge1nents .... ~' 164 'I'l1e 

a.gree111e11t. tl1e11 ex1lresses il1e i1arties :> i11tet1tio11s regarcli11g tl1eir arra11ge1:i1e11t: 

the: lJartie-s cles.ire tc~ C()Orcli11ate 1Jidcli11g i11 tl1e _i\.t1ct.ic)ll to co1111)ly \;\,ritl1 SJ.)e·ct1·11111 

a.gU,re~ati{)ll liJ11its <)f })<>1icies tl1at 111av· l)e a111)lie<l i111<ier t.l:le IZ'(~{~; R.tiles l .. as 
~~~~ ~~ ~ 

. ~ •· 

.:.i.}I~ '"" N·· . 1 i.l "'' l 1· r· c· F. --c·. c·' .F.·~ ·c· ·1· F'-"'l . 'N"'" . l 00066"(.}6.l 3 E.... 1 'l . I) ... • See l lJrt ls tar vv ire ess. _, ·J· _,. __ . _. . Oflll ·6· ) ~ _ ·_ l e · : lllll Jer · ) J / .· . .. -~X 11 11t . : 
.• . .• 

SNR Jt)i11t l11Jl(li11g J.\.gree1r1e11t (f1Je{i l'vlar. 23~ 2015)7 Joit1t I3id.<.ii11g i\rra11,ge111e1Jt~ b)" a11cl 
betv·.ree11 i\111erica11 A \\.IS-3 \\lireles:s l L.L .. C._, ~A.111erica11 i\ V...TS-3 \\lireless II L-.L.C .. , Nortl1star 
\\.Tireless~ 1 .. 1~.c:' "N<11tl1stftr .S1)ectntl.ll!, r .. .r .. c:' N(Jftl1staT j\.Jm1a.ger~ l.J.~c:·~ })())T()!l~ l"i1r1itt~(1~ i\1r1erica11 
}\. \\ts .. 3 \Vireless. III l.,.I_,..C~: .. S:N'R \Vireless I~ice11seCl), 1_,I~C~~, SNR \\lireless Iit11tiC-t).1_,I~<~:, ar1cl 

·' , ' , ' 

SNit \\tireless ~·ianage111e11t" LL.(~; enterecl i11to .as o:f Septe1nber 12~ 2014. 
~ · 1 
io. ~)ee N·ortl1star \\tireless .J?\)1111 1 '75 .. .l\gree111e11ts: IA:~tter .l\greer11e11L . - . - . .. .. - . . . .. . .. - .. . . -- . - .. - .. .. - -· - .. ,__,.. . - .. - ... - . -- .. - . . .. - .. ,__,.. . - .. - ..... 

, o-"' '. } ,. ·~ . ••.. -.- . '.}'.. ' ·-,g; Sei:.? iri .. E.XHIBIT Cat 27- ..... c . 
·' 

163 1~l1e C.~0111111issiot1 re'vie\'\:'Cd all l)f tl1ese s.11ort.-fcn111 disclt)s11res~ i11cll1di11t!. t'l1ose rela.tetJ 
!lo._~· 

to t11e joit1t biclcli11g arrc_u1ge111ents, <.Ulti it folu1d all t11ree applica11ts q11alif'ied to pmiicipate in 
i\llCfl{.)11 97. 

164 N()rtbstar \'lireless~DISlI J()ltll l3iddi11u 1\.rrm1!!.e111e11t¥ I<-ecitals. -t'-.-· ..... __ -· 

44, - .. -
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defir1ed il1 tl1e [ ~Ainended Northstar S pe·ct1u1n] i\gree111e11t ), to facilitate tl1e 
cor1stJli(tatirJ11 fJi~ tJ1e.ir syrster11s as at1<i to tJ1e exter1t ccl!1te1r11l1atect ir1 tJ1e 
[.,~11etl<ieli Nortl1star Sflect1·t1111j ,.~gree:r1i.e11t~. atl<i f(J t"ftcilit.ate tl1e B11si11ess ctf. tJ1e 
(~Otl1JJ311}t as set fi1rtl1 Ill tl1e [i\J11erided No1tl1star S11ectrtnn] 1\green1e11t r r - '

165 

i\.t1<l~ tl1e specific jc)i11t l)i(lcli.J1g provision r11akes clear tl1at ,;~[t]l1e Jlaities '\\1ill ·Coordi11a.te bitidi11g 

tl1e f~c:<: l:lt1les (as defi11e:d i11 t11e Nortl1star I ... I,.(~ i\greer11e11t), t<) f<:tc1litate: the cz)ll8olidatio·n ol~ 

tl1eir syste111s as ai1cl to t11e exte11t co11te111p1ated ii1 tl1e N()rtl1.star I.l_~C_, 1\gree111ent~ ru1d to facilitate 

t11e B11sli1ess of tl1e C:o111pan)'' as set fo11l1 n1 the Nortl1star LLC.: 1\gree111e11t.~'.l166 Tl1is p11rpose \vas 

also s11111111ariz:ecl p11blicl~l i11 N.01·tl1star \\lire.less~ }Jre-a11ction shz)rt fo1u1 aJ)plication." 167 

It is i1111Jort~u1t to 11ote tl1at tl1e (~01n111issit)ll has 11ever ft)lt11cl t11e CClfI\ley·<n1ce of de _f(1t~to 

exa111ple, j()i11t l)iddir1g a.gree111e11ts ········ i11cl11di11g co11111arHl)le Cl.)t)rdi11alecl l1i{iding· arra11ge111e11ts 

~\Vere t1seti t~y '"A.laska Nati\re \\lireless a11(i ... A. T.c.\:T in '"A.t1ctior135~ 168 S\1(_'. Bi(lC(_) ar1cl S11rli1t in 

t\ · · ?i - 169 s. 1 ·. P .-, s · 1 c-1 
• . I · A. • ....... " 170 c. . k ·r l d ,... · · s. · .. · · ~'"1llCUOll ~- ) :. . a lllOll (_. --- fill( .Jllgtl ar 111 ~~·\.llCtlOtl .) -· ~ . 00 r Il et 211 · i OlCe treatl1 Ill 

~ i._. -

i\11ctio1135; 171 \/istaPC~S mid \lerizo11 itl i\t1c.tio11 58~ 172 i\laska Nativ·e Broadb~u1d and L-,eap 

~6· 
,,. 61 /· tS4 .lt . a .. ·~ . 
'~-~ 
: v.: {....,. - · .. N · l ·. ' · · ri r. · · l -· · i~ · · · · · · ·1 "1 - r'-XI j·1-t·) I'I' C' -. ,., . ..., . .., s· >-.lee : c>rt istar ~·v ire ess 1' orr11 ; ) ~ .t:. ... , · --i. _: :J . _. at ,,,;., i -,_ . 

'r::;n 
l~·~ /ilee ~~l~isk:a Nati'.-'e \l.Tireless~ LL.C~ FC.C, For111 6t)l~ File Nu111ber 0t)t)Q3.63827~ 

l~.Xf~III311~ :E:.: i\.gree1ne11ts a11cl Cltl1er I11str1n11e11ts (filecl i-\pr. 8, 2(J(J2). 
~ , ,.,, 
~ {)':; s-· s-( \~ ·-'i.; B. . cl("' . I t) r' c-( c-~ "I''· . i· ·/ ~ I'" l "Nt" . b· () ·"> - 1· (). A ~ ""} 6" ·"> J''Xrl III) I"''I' "f) J' - . ,., .et.? , . ' (_,. · l . _, o 7' -'"' •. i. • ~ .t.. · .. · . .. .· -·· or111 . ... ~: , .., t e .i. , w11 er .J 5 . ·-.-) ~' -, .J ~ ·:'..·..: . --- ;, .. : . . -) ; : 0111 t 

Biclcli11g i\rrangen1e:J1t (filet1 No\~. 5~ 2C>O·O). 
170 ~S'ee Sal111l)ll PC.~:S~ I .. .I~·C~, I<'(_'(~ 1::()r111 17 5 ~ f~ile Nt1111l)€:t (} 3 51(13"i5 84· ~ l~XIIfBI"I~. 13 .Toi11t. 

Bidtii11g 1\rrai1ge111e11ts (filed N·.o\.r. 28~ 2(l00). 
171 s~ee Cook Inlet/\tS GS1·1 \t PC:s~ LLt""':, FCC F·om1 601, File N11111ber 0000365280, 

f:XI~IrEJI'f I:~.: Joit1t 13iddi11g 1\rrru1ge111e11ts tu1d Otl1er J\g.ree111e11ts (filecl I~etJ. 12~ 2:0() l), 
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\\7i1eless i11 .L.\.t1ctio11 5 8 ;173 mid De11ali a11d L.ea1J \\1ireless i11 A11ction 66. 174 In aclclitio11 to these 

tlPlJlicaJi(Jils, 1 ;~, Ir1 ll() it1stat1ce cli<l tl1e (~<)t11111issic)11 Jir1<l tl1e \restir1g c,.f tle,f(icto co11trol tl1ro1tgl1 

t11e t1se of st1cl1 j oi11t biddit1g. 

~ '-::Ii'<'"\ 

l r ... -.S1

et!- \rista PCS .. FC_~C:~ F{Jn11 175~ File Nt11r1l.,er 0581 {t55272. EXIIJBIT B·~~gree111e11ts 
~ ~ ' .__. 

\Vith Otl1er Parties/Jt1i11t :Bicldil1g 1\n·a11ge111e11ts (filed No\t. 3{}~ 2004). 
173 ~S~ee i'\lask·a N-a.tive I3rc.)adllaI1{l 1 J __ .-i(~er1se) L,IA(_:) I~'l~1 (~~ I~ CJilJl 6·01 ~ 1-:·11e Nl1111l)er 

0002t169129~ EXHIBI'T E.: i\.green1e11ts and Other I11stnlll1ents (t1led_ J11ly~ 22c 2005). 
~ .-.· ~~ 
~- !·~ ~'ie<1 De11ali S1Ject11u1l I,ic.e11s~~\ I_.1.;(~, 1~cc: 1~\)t111 {)() l~ I~ile N1lt11l>er 0()()27'74595) 

EXHIBI'r· D: i\.gree111e11ts arid ()tl1er 111str11n1e11ts (t11ed J\pr. 8, 2lll17). 
"' __ , .,. .. 

} /) .~ee {!.g ..• C.'.oo}( I11let a11ti v\Testeril \:\lireless JB1\ (1\11ctio11 11); .see (.'.ool( I1liet \\1estelll 
\\lireless :P\l/SS J>(~S~ 1 .... 1),. r:c~c.~ I;ort116()l .. :f'ile Nttr11l1er 00067(:\~/I.97~ I~Xl~III3l"I' I-' (filecl ~N()\l. . ; " . ·\, 

2(J~ 1998); c:ook II1let ai1(l VoiceStTea111 (~t\11ctio11 35)~ see Cook Inlet/\tS GS1,..f \r PCS:. L.LC, 
f;·c~c-~ I; ()n11 (}() l, f:ile N11111t)t.~r l1()()(J36528(>, I~XIIII3II" I~ (filetl 2/ 12/() 1 ):: c_:o1111ectf3.i,J ai1d -Nextel 

• .• •• ~. ,c" - , 

Specti11r11 t\cc111isitio11 Corp. (1\uctio11 35)~ see (~clnnectbid, L.L(~, F'(~C F··o1111 1 ·75~ l:ile -Nl1111ber 
0351654207~ EX1-IIBIT B (filecl N(l\r. 6~ 2000); Po1Jlar PC.'.S a11d \.!erizt)ll (~Al1ctic)11 35)) 

]) I I· )("' s·· c·"' . I I .. c·"' ( '< I~' . l "" ... I~ ' l N' . b () 1 ~ ] 6' " .... ., 4 8 'I .. 'X' "I 'f 'I't~i 1·r·J 13 "f'" l d N~' ·") g·· see _ o-p ar . . .,,,_ · - _. e11t:r~1 '.': '· _. __ . , _, ()11tl i .::'! ~ _, l e .:. t1111 er ~· J . · -· j ~'~t · .. ~ . -~..,1 · --- . :.i:) · { 1 e l i ov. ;... · ~ 
2000); C~l1et1t1a1nego11 Co111n1l1nications.~ \l/\\.T\1/ Broadl1an(i m1d \\Test Cer1tTal Telepho11e 
/\.ssociatio11 (i\11cti<)tl 6·6)., Sf'(3 (~l1ec1na111ego11 c:o1111111111ic.atio11s c:{)()per(lti\.~e~ I11c.~ l~(:c~ }:7()1"111 175~. 

f'ile N-t1111b:er 00026ll2553, 1\g1·ee111e11ts T'ab Jefere11ces ''Joi11t Biddi11g i\.gree1ne11t'~; \~litte11berg 
T-ele1)l1()tle Cc)111pany\ Io\v11 I11tegra CtJnsorti11111~. NEIT \Vir-eless. Dakt1ta \\7ireless GrtJtlp a11d 
NSI<1I-l~['l~I.., \\TIJU~Ll:SS (i\uctio11 66)~ see \\litte11berg 'I'elepl1011e C'.-c)1t1pat1)l ~· l~'t~c: l;·or1n 601.~ 
File Nt1111l)er 0~)02774587~. EXHIBIT IJ (filed Oc.t. 19~. 2006}:, Horr5~ 'Telepl1011e: (~oop:erati\1e and 
Sar1cll1ill C {)JJ1r11t111icatic>r1s (/\t1cti(}J.l 66)~ seE' \\Fitter1l>erg .. r ele1J11()Ile C.\)111r,a11}~ ~ J~c-~c_: I~cJrr11 6Crl ~ 
File N111)1b·er 0002·7·745g7, EXHIBIT D (filecl Oct. 19~ 2006); I-7(J()~ Gr~u1d Ri\>er 
Co-J11I111111icatio11s a11cl ItJ\A/a Ir1telegTa CtJr1st1rti111r1 ii1 (i\J1ctio11 73)~ see I-700~ I_~I~.c~ FCC f()r111 
175 .. I~i.le N-11111l)er ()()()3248.(l4-4-, i\.gree111e11ts 'J~al) re·fere11ces '~JlJi11t I3i.dcli11g i\u.rt.~e111e11t N{), 1 ;~ 

~ . ~~ ""--' ... _. 

and "'Co11m1or1 l1idders agree111e11t:i'~ Red Ri\rey Telepl1cn1e .. 1\.ssociaticn1 and flolar 
Ct1r11111u11icati{J11s :rvfL1t11al i\i{l /\11cti()ll 73)~ see llecl R.i\!Cf lt11ral ~I'ele1Jl1c~r1e i\.ssc,ciatit)ll, I11c. ~ 
FC~C~ Fo11n 175~ F'ile N11111lJer 0003244562, i\gree111e11t T:_~l) refere11ces ~{Jt)i11t Bitldi11g ar1cl 
1?artitio11i11g i-\.gree1nent~'; Jack f~ .. Rol>i11son a11d Natrre1 (A11ction 73), i.5ee Nat1'el~ l .. 1~ .. (~~ :i~·c.1 C.~ 
I?(.)flll 1·75~ l~ile Nt1111l)er 00032.,46,.::175, G·:E~N-E~l{l\I._ .. I~XIJ.II3I'I' at 6 (filed. Ja11. 4·~ 2008); 1\11lsk.rat 
\'\ii1eless m1d LTS Cellt1lar {i\t1ctio11 73), St?t? !'vI11skrat \\Tireless, LP. F·CC For111 175. File Nt1111l)er 

~. .~ ~. ; ·' ·' 

OCJ£J32~t63 77 ~ I:XI-JI13I'1~ 1\ -- St1JJJJle111e11tal I11f{) re:v 1./4/08 (filerl Ju11. 4 ~ 2008}: set: 'friru1gle 
Tele1Jll()Jle c{)()r)erali,.re Hllti Ne111011t C,()llltlllltllCt"-1tit)tlS (~l\.11cti()ll 97)~ Set? T'riai1gle 
C~o111n1l111icatio11 S\tsfe111. I11c . ._ F'C-~C FlJn11 175'\ l·~·ite N11111ber 0()06458028~ EXHIBI1~ i\----... ~ -- - .• 

Sl.JJ~I'IJJ::!vff.:N'I'/\I~ INJ~()Jlrv11\~fl()N- (f1lec1 SefJt. 9~ 2014); set?. I~~rc~ rvfa11~1ge111e1Jt (-ir(Jlll}~ lf<)rr): 
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i\gainst tl1is backgro1111d~ \?"Tel~ s clai1ns are tn1p·erst1asi\1e. First.~ a.ccoi-d:ll1g to \TTel~ de 

~fl:lCt(J Ct)tliTt)l of Nc)itl1star \\l'ireless \\~as allegettl~{ ce{iett to DISI-I l)ec~n1se DISII ha.cl a 

~.:appoi11ted a. n1er11ber to Northstar's tl1ree-r11e1nber a11ctio11 cc111unittee (t11e otl1er h.vc1 rnen1llers 

l)eing a1)1)c1u1teti b~l Nortl1star)~ n tl1e11 ~~t11erica11 II is effecli\rel)' a C(}Jltrolli11g ir1terest of 

./\s a tl:1resl1old l:i1atter~ t11e :idea tl1at .Nortl1star \\fireless a11cl I)ISFI \VOtll(i co1111n1n1icate i11 

persor1 llt1ri11g tl1e· 1\11ctior1 fl)r tl1e pllllJiJses c.1f clisc1tssil1g~ CiJC)}Jerati11g_~ or C\Jlla.borating regarclil1g 

bids or bitilii11g strate2ies is e11tirelv co11siste11t \\ri.tl1 l)oth tl1e I· )llll_}t)Se, and P-racticalities l)f tl1e 
~ L· ...' 

collabo1«1tio11 <:u1d \:\:i.tl1 N·cJ1il1star \\Fireless' sl1ort-f{)rt11 disclo.st1res. -V"I'el itself' quotes fio111 tl1e 

N(Jftl1star \\.tireless pre-i\t1c.tio11 97 sl1cn~t f()r111 a1]plicatio11 f()r tl1e discltssion. tl1at tl1e parties~ 

r1arties at regt1lar i11ter\rals d11ri11g t11e atlCtl()ll, 'n 
178 Tl1ere is 11otl1i11g i11 tl1e c:()lll111issitJfl ~ s R11les 

t11at stig,gests st1c'h coordi11ation n111st lJe do11e b;~ telepl1011e or l))t m1y· otl1er 111ea11s, m1d tl1ere is 

11otl1it1g tllat st1ggests tl1at. efiecti11g tl1e ag_ree11le11t ii11Jerso11 is so111ell0\\7 of a diflere11t cl1a:racter 

'I'ele1Jl1one: (_,(}•lJperati\1e, Sa11d11ill C~'o11n11111ucatio11s m1d i\tlantic Sea\\ri11ds c:o11n111u1icaticn1s 
(i\ltct.i(.)11 9·7) .. S(~e .l:l'~rc: .!\Ia11age1:r1e11t (]r<)llJJ~ I11c ... }:.-'(:(; r:ori11 1-75~ l:(ile -N lUlllJer 0·0064 55134; 
i\greeme11ts Ta.b refere11ces (~ J oi11t B iclcli11g i\gree111e11t. ~) 

1 ?6 \"l" ··1 t) • . · ·" I -c-, I · . 1· .., 1 '}" ·· · ,.. . e i. et1t1<J11 at k : . • ~>t~(-? tl so 1t . a.t ..... -.w~. 

~ ''S 
! .1~ \/"Tel Petitio11 at 11 (fo·ott1ote 01nitted) (citi11g No1tl1star \Virele:ss Short-F~Jrn1, Exl1ibit 

C at 27-28). 
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1\-.'fore·o'\'er, tl1e at1ctio11 cor1m1ittee tor111.at 11secl ln1cler t11e Norihstar \\Tireless-DISH Joi11t 

T\·f a11ager a111J(>ir1tec.i tl1e I11ajt1rity cJt· tlle ,..-.\11ctit)Jl (~t).r1111littee 111e111l)eTs~ 111clt1tli11g tl1e /\11ctict11 

JJO·\\Ter 0·1ier choices regardi11g specific bids \'·itJ1i11 t11e co11stn1ct of t11e agree111e11t. 179 \t·r el 

v·vitl1. ap1)rovn1 rigl1ts t)ver ar11e11ti.111e11ts tc1 tl1at a~green1e11t :relatecl tt) t11e: ftn11Li.a1nental r1at11re: of tl1e 

iJrecede11t 011 cle .. fr1£~to c:o11troL 

i\s ·disc11ssed ab(l"V'e~ tl1e C.'.0111111issio11 l1a.s 111acle clear tl1at ~'r1,Jn-1naj orit;r (Jr 11cJ11-\.cc)ti11g 

sliareholclers 111<1)~ l)e give11 a (lecisio11-111aking role (tl1ro11g11 Sll}Je:r111ajorit~v pro,lisions or si111ilar 

111ecl1~u1is111s) i11111ajclr corporate decisio11s tl1at fw1dtu11e11tall3t at:fect tl1eir it1terests as 

sJ1arel1c)lders \\litl1ot1t beir1g. deer11e(l to l1e i11 (fe facto co11trol~ '~180 a11d si1cl1111ajor corporate 

'8' decisit)D.S incllt{le tl1e rig:11t. to \tote 011 ~'sig11ifica11t exi)et1tiit11res. n~ t C~riticall)\ 11otl1i11g in t11e 

No1tl1star \\lireless-DISI-I Joi11t Biddi11g i'tgree111eI1t tJ.e1111it.ted DISrI to retJliire tl1e N()rtl1star 

\\liieless artction co11u11ittee cl1air or t11e biclcli.t1g 1na11ager to place ari):c bitl tl1at he or sl1e did 11ot 

\\rlsl1 to 111alce. 111 tl1is regarcl~ it is sql1ru:·el)' ru:1alogo11s to tl1e f'acts it11\!C1/~ \\'l1ere tl1e (~0111111issic111 

179 Sei? Northstar \\.TiJeless-DlSH Joi11t Bit1cli11g ...t\gree111e11t § 3(a)~ Declaration of i\llen 
?!. f 'I' l l ' •* l· ..,, 1,..., c~ '1' i l D I . ~')) ( ,\ 'I'~f \ c·I f'l\ ..f'T'N~f· . ., I' ' ~ f) . I . ·f· . ~f'l .~v~t. ()( c at. ~j :~~ . ~~-~ . ,.. _ ... ()< c . ec.a1·<1t1()t1· ,· l--\ i . . - ~ .tv1._s:~~ · ....... leret.(J); ec a.rHll()tl cJ · ... 1cJ111a:s 
C't1lle11 at~ 9 (1\TT1\.C~Hl\1fEN'T 411ereto), 

jSO Fiftl11'\!0c'?:.O~ 10 FCC at tf.i8 (ft)t)t1lt)fe 0111ittecl). 
1s1 j1/ask~til ... lr1ti1Jf} Jf'"ireless, 17· 1~cc llcd at 4239. 
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C·Ompel 1v1CI to engage in 311)' inajor transactions. "182 011 that basis~ tl1e c:o11nnissio11 concl11ded 

etr11)l())-'ecl ii11)re\riottsly;;- afJJ)f()\tecl desigti.ate(i e11tit~l strt1ctt1res; exa1r1p1es i11cltt<le i\lask:a Nat.i,re 

•n~ 1~- 1"~ 
'll r · l - \ · ·. . .., - . 8 "1 -· I · · · p· • c· . S - · \ . .., - ~""'; \. ... . ·· p·. C-'S"' . .\ - · ... 8 · ·'hJ d ·o·. . 1 · vv tie :ess In l!.llCt1011 ~.,),,. - Sa i11on · _: ,_ In J-111ct1on ~")), - · ,.. tsta - . _ ,, 111 i-\.11ct1on ) ~ ._ a11 : e11a_ 1 . . ,• 

SpectTm11 Lice11se~ L.LC iI1 i..\.t1ctio1166.187 A11 ii1v·estor represe11tati,?e -a1Jf_lOir1te(_1 l))' i\T&T) 

C"'i11gt1l nr~, \.T erizo11~ a11(i C"'iricket~ res1)ecti\~·el~l - \Vas l111e of~ tl1ree l)id.di11g co1111nittee 111e111 b·ers i11 

eacl1 of'tl1ese cases. 111 110 c.ase did tl1e <~ot11r11.issio11 fir1d tl1at t11is struct11re C<)Il\re\tec.l lle k1ct(J ..... ....~ 

co11trol. 

i\gainst tl1is. ba.ckgroi1I1d~, tl1e itlea that 1\111ericar1 II \\1Cl11lcl l1a.\re a~ si11gle 111e1nl)er \Jil tl1e 

tl1Iee-1nen1ber N 01tl1star \Vire less at1ctil)Il C(JI1n1littee: is 11either 110,rel nor re111arl(al)le fro111 a 

co11trol 1)ersp·ective. '"['l1e acq11isitio11 of~ specn11111 rigl1ts it11\t1ctio11 97 \~ras ce11tr~1l tcl the hl1si11ess 

of''N()ftl1s.te,u~ \\tireless a11d. cc111stit11tes t1rec.isel~/ tl1e t~v11e of'1nf~jor cor1Jorate (1ecisio11 \t1ritl1 respect 

Tl11is, r1ot\\r.itl1stH11diI1g t11e tl1i11 clai111.s ()f \TTel flIJd CTTI/R_aj111Jt)v\r, tie fiJl'f(J ct111tr.lJl o·f Nortl1star 

~ t'" 

"""L s·· j\ §;c·J 9 p·cc· R·. · d t i.t9·6" ... et! 1~::t • _. • · . . .· . c . a _. · . ..::. . 

184 /ilee ~~l~isk:a Na.ti'.-'e \l.Tireless~ LL.C~ FC.C, For111 6t)l~ File Nu111ber 0t)t)Q3.63827~ 
l~.Xf~III311~ :E:.: i\gree1ne11ts a11cl Cltl1er I11strl1111e11ts at 1°4 (filecl i\11g. 2, 2()(J2). 

lSS ,.,S'ef? Saltlll1f1 ])l~S, I .. I~c_:; i:-c.:c.: li(_1ff11 6()1, I7ile N\:unlJer 0000365189~ l~:X:EIIJ3rI' l~: 
i\;gJeen1ents & Otl1er Instrtnnents (Part 1) at 13 (filed Feb. 12 ~ 2()01 ). 

186 ~S'ee \tista PC~S, I;:;(_'C:: 1~;or1n 601., I~1 ile Nt1111l)er ()()(l2(J69() 13; I~X1-IIBI"I' 1:.: i\gree111e11ts 
and Otl1er Ir1sbm11e11ts ilt 11 (filed. I\.11ar. 7, 2·005). 

~ s·~ 

!~ :1 s~ee De11ali S1Jectnm1 Lice11se~ LLl~~ FCC Fom1601~ File· N11111l1er ()002774595~ 
f:xl1ibit f): i\gree1r1er1ts a11(f ()tl1er Instrw11ents at 25 (filed i\pr. 18~ 2:007). 
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Sec·oncl~ \lTel arg11es tl1at DISH allegedly· coordit1ated biclcln1g ''tl1at resl1lte·d i11 No1il1star~ 

tJlace '~e:xactl;~ tl1e sa1r1e l>icls fc~r tl1e sa111e 1ice11ses i.t1 tl1e sa.r11e 111arkets i11 tl1~~ sa111e r\Jtu1cls'? is i1t1t 

a fru1ction of son1e ~'sinister'~189 e11terprise, b11t ratl1eI the resttlt oftl1e l-:0111111issio11~s 0\,·11 a11ction 

fJrocedure.s ai1d ror1ti11e· bltsiness jt1dgi11e11ts. Tl1e place111e11t of ide11tical lJif..15 is a procl11ct. t)f' t11e 

(_,CJ1111llissio11 ~ S estab1islu11e11t of lllitllll1ll1Il ac.Ce})t3l)le lJic.i lllCJe111e11ts. rihese biti incre:r11e11ts li.t11it 

bidclers to set bid a11101utts at tl1e 11ext i11cre1r1e11t ab<Jve tl1e last 1)rt1\1isio11ally "'lit111it1g l)id, \vl1icl1~ 

togetl1er \Vitl1 ~.:click box bidcli11g~ ~j l1el1>s to deit.?r 1u1lav~~:f11l collt1sio11 tl1rol1gh l1id sig11a.li11g. 19
D 

The c:orllllllSSl{Jll~S rt1les f(Jf 1\t1ctior1 97 SfJecificall)r li111it.ed lJiC{(\ers to 11i11e sef. l1ic.i atll()lllltS for 

each lice11se i11 eacl1 rt)t111d. 191 i\l1c.tio11 tiata sl10·\V tl1at 9·8.6 lJercent of the 41,377 l)ids placec.1 l))'" 

all bid.ders i11 J\t1ctio11 97 ''-'ere tor tl1e r11i1ti1n11111 acceptable t~id for tl1e: s11l)ject lice11se.t92 

I.ogicall)r~ bi(l(i.ers preferred t<) bitl t11e least filll()\llll to \l\fi11 a lice11s·e. '1"l111s, it is tlc)t at all 

·~sa1r1e air101uJt'~ vvl1et1 bi(l(li11g 011 tl1e sa111e lice.nse i11 a gi\re11 bicldi11g It)11r1d. 

lEE i:. :rT · 1 ·p· t.t. · . ? ·1 c ·· - l· . -1 t· , ..... .,4 v e e 1 1011 at ... : . ;.:;ee tl so ic.1. a ..;;..j-..::,. · • 

~ xt) l I. ,.., ,, .. -. . . I) 
···" ·"' l . at .i. .... (t(}(JfJt()te <)lll1ttec .. 

ts~o ,. ·1 · · if L · · · -· f· -4 ,.... .-. ·· "' d _ _,. ..... ...... .... -, o " " 17 B · i -s~· l .i 1 d ,(, 0ee. e.g-., ./iZtct1011 {J zce11ses 111 t :ie ,,,.. ·· / - /D.:. .iitltJ. / / / - / _Y.:,. J~,., -rz. a11l s i ·C lt?c1l.ftf?. ,fr.)r 

~)1z11t,?1t1ber 6.. 2000.: .Pl·o(:eci1.1res· ln111le111t!J·1ti11g Pa·ckc1ge Bitltiiflt?;fi>r ~4.1tctio111Vo. -~ 1.: .Bit.flier 
S£~11ii11ar Scl1€~d11led,.for t.l11~J} 2 4~ 2lllJOJ P11blil· J\t(Jtic~e~ 15 l:'c~c.: Reel 1152()~ 11S:l7 (\\tJ'l3 2CJ(J0) 
c··c~l.ick box bidclu1g elu11i11a:tes t11e llSe of' traili11,g digits for bid sig11alit1g .... Tl1e 11i11e-i11cre111e11t 
l.i111it. C(lt1strai11s j111111J l1i(ltii11g t'J S()JJ1e <.legrec .... )'). 

191 s~et? .,·4r1ctio11 97' J)roceclt1re.s J)iv., 29 F'(;e_; ltc.cl at 8443-44. 
192 Tl1ere "'1ere 0111}" 590 l)ids al10,re tl1e 11ri11i111all).r acc·eptalJle bid. 252 of those occ11rred 

i11 rt1ru1d l ~ m1d 268 in rotinc.is 2-9. 242 of~ tl1ose 1ate.r lli(is occt111·ed. i11 t\)lllld 7. 
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Nor is it re111arkab1e tl1at tl1e~y \''011lcl bid 011 tl1e san1e· license. ~A..111011g otl1e-r tl1ii1gs, i11 

CC)lllJ>etiti\t·e i11 i11tt1re I(Jt111t-Is.
193 1\s tl1e \\'ireless 1lt1rea11 explai11e<i:' ~~[i]a.il11re t<) .r11a.i11tai11 tl1e 

req11isite acti\1if)' le~.rel \\'ill re:s11lt iii the lISe of an a_cti\'it)r I:-t1le Vlai-ver; it~ m1}r re111ai.J.1~ or a. 

reductit)Il i11 tl1e bid(ler~ s eligibilit)l~ JJossill1)~ c11rtailing or elin1i11atiI1g tl1e 1Jiclcler~·s ability to J)la_ce 

additio11al bicls it1 the at1c.tio11. ~;· 194 It1 .._~l1ctit)tl 97 ~ a l)idder \'rtshir1g to ren1a.i11 co111petiti\te il1 

ii1tl1re l\)ru1ds arid t() n1ai11tai11 its curre11t bidding: eligibility· \:\tcl& reqttired to· l1e .active o.r1 lic-er1ses 

re1Jrese11ting at least 80 J)ercc11t oi~ its ctuTent bi(ldi11g e:ligil1ilit)t i11 eacl1 l)idding r()l111d <.i11ri11g 

stage or1e (Jf'tl1e a11ctit111. ;\ l)itlder \:visl1i11g t(1' re111ai11 ct1111petitiv·e ii1 fi1t11re ro1111cls r-lJ1cl to 

r11ai11tai11 its c11Ire11t l)idcliI1g eligibility ivas re:r111ire<.i to be acti~"e 011951)erce11t. of its c.1111·e11t 

ir111:Jossil:de :for l}idders \;vitl1 si1t)sta11tial eligibility to 111ai11tai11 trJ axtoid bid(li11g 011 tl1e sa111e 

lice11ses \vl1ile still satisfvi11g t1le Co1111n.issioJ1's act.ivit1r rttles . 
..,. ·!....~· ,,... 

No1tl1staT \\7ireless a11ti the i1a1ties \'1itl1 \vl1ic.l1 it had ai1 agree111e11t. --:~s i1oted al10\~e~ 

C·o11te111platir1g tl1e 11at11re of~tlle i11\.:est1ne11t it for111ed. \Vitll DIS·H ------ i11cl11ding t11e cof1rdinatio11 of~ 

N(JI1.11st~:tr \\.7irt.~less a11(1 l)ISII tllJOltal1 a 111~l11a.ge111e11t au:ree1r1e_11t~ a t.ra_de111ark: lic.t.~r1se a_gree111e11t~ 
!&.,,-· ~~ ~, ~ ......,_ ~ 

\v~ireless ~ iI1terests to bicl 011 s1Jectn1n1 r.igl1ts for bands and n1a.rl(ets that \\~lJ11lcl 1J•.1te11tiall)r 

' cy.i 
: . --- /)"'ee .. -:11.1ctf()f"] 9 7 Pr(J(_~f!Cii.tres c})]i./., 29· J;t~~c~ R C(i at 84-3 l " 
194 lei. (focltllc~te or11ittecl). 
195 il1 i\.11ctio11 97 ~· tl1e Co111111ission e\re11tt1all}t a.ppliecl a 9·8 pe:rcent a.cti\rit~l reqt1ire111e11t 

begi1u1i11g i11 rot111d 98~ fbllo.-\\red l}~' a l (l{) tlercer1t acti\tity relJltire1r1e11t l)egi1111ing i11 rl1tu1d 2.4 7, 
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l t1 l l l. f'DISH d h DI-1H . .-. 196 Tl ·1 . c·omp e111e11t . · ie spectrtu11 • 10 c 111gs o · · at1 ot er · S . u1\rest111e11ts. - · ie re at1ve 

a.ls<) 111ea11 t11at a sttbset of lice11ses tl1at 1:v-ere attracti,re t<) N<>1tl1star \\lireless l<lgicall\· vvere a.lsc) 
....... ' .... ~ 

attracti-ve to DISH or SNR. i\11cl~ as t11e C~onm1issio11~s a.cti·vit;-· 11Jles req11ire i1.1creasi11g le1/els of 

No1tl1star. I)ISil. arid SNR \v.oul(i be acti~le bidders 011. t11ru1\~ cJf tl1e sai11e lice11ses is to b,e 
~ . ~ 

expected ai1d iit1t at: al111oteyvortl1)', 

a11ctit111s. Ir11\1Jctio11 35.~ fiJf exanl])le~ _i\. T c..~T· \'\lireless clerJloyed ·7·7 J.lerce11t t1f its t)\\lll bids a.s 

r1111lti1lle [)ids 011 tl1e: sa1ne 111arkets <1t t11e: sa1ne }Jiice i11 tl1e sa111e J(Jltnd a.s its desigiiate:(l et1tit.;~ 

pa1·tt1er itl t11at rt11ctio11. I11 i\11ctio11 58~ \rerizc)n att(l its rlesignated e11tit)1 joi11t t)iddi11g p~u·tt1er 

\.vas eli,gil1le for a 25 percent bidtii11g credit~ \.!erizo11's liesigi1ated e11tityr joi11t bitidi11g partner 

plac,e zero l)ids on t11os.e sru11e 115 01)e11 lice11ses tor \Vhicl1 it \\ras also eligible to l1id. I11stead~ 

licer1ses. ~rl1e Co111111issio11 fo1t11<t Il\.) l/e:sti11g l)f' de j(.1c:'tt) -Ct)11trtJ1 i11 tliese circru11sta11c:es. 

196 Set? 'I'oti(i f),eclaratiou at ~r 16. F'or exan1ple~ i112013~ tl1e \\Tireless I3r1reau issrte.d a 
"\\raiver pe1111itti11g DISH to t1se 20 111egal1ertz elf i\d\ranced \Vireless Ser,rices-4 (.i~\\lS-4) 
s1)ectrt1111 at 200(>-:2<120 !\.lIIz ior llpli1ik~ c1r do\\rrili1ik 01Jeratio11s. See J)_fi_5Ji l"lenvorlt C~1otp(1-rc1tio11 

l}etititJt1jor T1ll1i1)f?r of Se(:tiot1s 2 7. ~'0) c111cl 2 7.5-~(l?,){2)(ii) o,_,ftJ1e C~tJ1JJ.J'11issio11 's R1.tles 1:111t! 

Reqttest.,for E::rter1sion qf'Ti111f~~ l_,,ft?1r1ora1-zd1J111 l?pi11io1J a11d (/1~der~ 28 F·CC Red 16787~ 16794-95 
(-\~ r~r. ""B ·; o· 1· 1 ) 

'"\ > ~ ..,._ -~~ •' 
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