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the attached NRAP 27(e) Certificate of Daniel P. Kiefer, and documents and filings 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

The district court recently ordered the trust, which Eleanor Ahern robbed, to 

foot the bill for her living expenses and legal representation. To justify its ruling, 

the court points to Ms. Ahern's right to receive 35% of trust income during her life, 

but ignores the more than $2.5 million in outstanding judgements issued against Ms. 

Ahern (and owed to the trust) in the very same matter. In other words, the court 

ordered the trust to pay Ms. Ahern despite her legal obligation to reimburse the 

trust's defrauded beneficiaries a minimum of $2.5 million. 

Admittedly, the court's logic might hold water if Ms. Ahern's allocated 

portion of trust funds exceeded her present liabilities, but it does not. In fact, Ms. 

Ahern is currently only entitled to distributions in the amount of $624,128.20, more 

than $1.875 million short of the $2.5 million she owes. Simply stated, the court 
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ignored a trustee's well established right to offset all of Ms. Ahem's future 

distributions against her current liabilities created by the judgments. More 

importantly, however, the court has inappropriately compelled a judgment creditor 

to extend an unsecured loan to its very own judgment debtor. 

Significantly, Ms. Ahem is not likely to receive enough regularly scheduled 

distributions in her lifetime to extinguish her liabilities. In essence, the contemplated 

advances are inappropriate court-ordered gifts. And, forcing a party to relinquish its 

property with no hope of recovery is the very definition of irreparable harm. 

Accordingly, a stay of enforcement for the distribution order must be issued. 

II. RELEVANT BACKGROUND 

The Underlying Dispute 

1. This matter arises out of a dispute between Eleanor Ahern, as former 

trustee (the "Former Trustee") of the W.N. Connell and Marjorie T. Connell Living 

Trust, Dated May 18, 1972 (the "Trust"), and Jacqueline M. Montoya and Kathryn 

A. Bouvier, beneficiaries of the Trust assets (the "Beneficiaries"). See Summary 

Judgment entered by the district court on April 16, 2015 (the "MSJ Order") 2  at p. 1, 

a true and accurate copy of which is attached hereto as Exhibit 1. 

2. The Beneficiaries commenced an action against the Former Trustee on 

September 27, 2013, which sought declaratory relief regarding the appropriate 

allocation of Trust assets between the Beneficiaries and the Former Trustee, as a 

separate beneficiary of the Trust. See id, at p. 2-4. Among other things, the 

Beneficiaries alleged that the Former Trustee was inappropriately withholding Trust 

distributions from them in June 2013. See id. at p. 6, fili 12. 

2  An appeal of the MSJ Order is currently part of a consolidated case which is 
identified by the following case numbers: 66321, 67782, and 68046 (the 
"Consolidated Appeal"), 
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Appointment of the Interim Trustee and Declaratory Relief 

3. 	On April 1, 2015, the district court issued its Order Appointing New 

Temporary Trustee (the "Order Removing Former Trustee"). 3  The Order Removing 

Former Trustee relieved the Former Trustee of her position as trustee of the Trust 

and appointed Fredrick P. Waid as her interim replacement ("Interim Trustee"). See 

Order Removing Former Trustee, a true and accurate copy of which is attached 

hereto as Exhibit 2. The Interim Trustee continues to serve as trustee at this time. 

4, On April 16, 2015, the district court entered its MSJ Order, which 

provided declaratory relief regarding proper allocation/split of Trust income. id. at 

p. 14, ¶ A. Specifically, the MSJ Order declared that the proper allocation between 

the Beneficiaries and the Former Trustee is 65/35, 4  respectively. See id. 

5. The MSJ Order also required the Former Trustee to "provide to [the 

Beneficiaries] an accounting of the [applicable Trust income] received by the Trust 

from January 1, 2012, through entry of [the MSJ Order]." Id. at p. 15, ¶ D. It further 

ordered the Former Trustee to "reimburse and pay to [the Beneficiaries] any portion 

of their 65% share of [applicable Trust income] which was not distributed to them 

during this period of time." Id. 

The Former Trustee Is a Judgment Debtor 

6. On April 20, 2015, the district court entered an Order Regarding the 

Accounting, Breach of Fiduciary Duty Claims and Award of Attorneys [sic] Fees 

(the "Accounting Order"), which clarified several items first addressed in the MSJ 

Order. A true and accurate copy of the Accounting Order is attached hereto as 

Exhibit 3. 

3  The Order Removing Former Trustee has also been appealed as part of the 
Consolidated Appeal, 
4  The MSJ Order provides that the precise allocation is 64.493%/35.507%. These 
numbers are rounded to 65/35 for convenience. 
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7. First, the Accounting Order explained that the Former Trustee had "cut 

off [the] 65% income stream" from the Trust to the Beneficiaries in June 2013. See 

id. at p. 3,1111. Second, this Accounting Order adopted the information provided in 

the Former Trustee's March 13, 2015 accounting, which demonstrated that the 

Former Trustee owes the Beneficiaries a minimum of $2,163,758.88 5  for her failure 

to distribute Trust income between June 1, 2013 and January 31, 2015. See id. at p. 

2,J7. 

8. The Accounting Order also granted the Beneficiaries' request for 

summary judgment on the claim of breach of fiduciary duty (See id, at p, 4, ¶ 3), 

while commanding the Former Trustee to return $500,000 in Trust assets on deposit 

with Fidelity Capital ("Fidelity Funds") so that they could be placed into an insured 

(FDIC) bank account for the benefit of the Trust. See id. at ¶ 1 The Former Trustee 

has never returned the Fidelity Funds. 

9. On June 23, 2015, the district court entered its Judgment and Order 

Approving Award of Attorneys' Fees ("Judgment for Attorneys' Fees"), which 

awards the Beneficiaries a judgment in the total amount of $391,993.80, 6  with 

interest accruing at the legal rate from the date of entry. See Judgment for Attorneys' 

Fees at p. 2-3, drii 1-2, a true and accurate copy of which is attached hereto as Exhibit 

4. 

s This is the number provided by the Former Trustee in her March 13, 2015 
accounting. The Beneficiaries anticipate that the Interim Trustee's investigation will 
reveal a much larger deficiency. The Interim Trustee's investigation is not yet 
complete. 

6  The Judgment for Attorneys' Fees provides separate awards of attorneys' fees to 
each of the Beneficiaries. The award to Kathryn Bouvier totals $122,260 and the 
award to Jacqueline Montoya totals $269,733.80. For the sake of convenience, these 
awards have been combined to one value ($391,993.80) herein. 
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10. As a result of the Accounting Order and Judgment for Attorneys' Fees, 

the Former Trustee is a judgment debtor to the Beneficiaries, owing a minimum of 

$2,555,752.68. 7  

The Motion to Distribute and Distribution Order 

11, Despite being a judgment debtor in the minimum amount of $2.5 

million, and having never returned the Fidelity Funds, the Former Trustee filed her 

Motion for Distribution of Trust Income in Accordance with the Court's Summary 

Judgment Dated April 16, 2015 on Order Shortening Time ("Motion for 

Distribution") seeking monthly distributions for living expenses and legal 

representation. A true and accurate copy of the Motion for Distribution is attached 

hereto as Exhibit 5. 

12. The Motion for Distribution contends that the Former Trustee is now 

destitute. In support of this contention, the motion contains a rudimentary exhibit 

titled "Living Expenses," which states that the Former Trustee has over $10,000 in 

monthly expenses (not including legal fees and costs). Critically, the Motion for 

Distribution is not verified, nor does it contain a declaration from the Former 

Trustee. See generally, id. 

13. Despite the objections of the Beneficiaries and Interim Trustee, the 

district court entered an Order Instructing Trustee to Advance Funds (the 

"Distribution Order") on January 5, 2016. A true and accurate copy of the 

Distribution Order is attached hereto as Exhibit 6. 

14. Specifically, the Distribution Order requires the Interim Trustee to 

"advance" the following funds to the Former Trustee: 

a. $5,000/month for "living expenses"; 

b. $10,000/month for "ongoing attorney's fees." 

7  This amount was calculated by adding the $2,163,758.88 awarded in the 
Accounting Order to the $391,993.80 provided in the Judgment for Attorneys' Fees. 
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Oddly, the Distribution Order also requires a $30,000 "advance" to be paid directly 

to Brownstein Hyatt Farber Schreck, LLP for "past attorney's fees." Id. at p. 2, VII 

1-3. 

The District Court's Denial of the Motion for Reconsideration 

15. On January 20, 2016, the Beneficiaries filed their Motion for 

Reconsideration on Order Shortening Time (the "Motion for Reconsideration"). A 

true and accurate copy of the Motion for Reconsideration is attached hereto as 

Exhibit 7. 

16. The Motion for Reconsideration requested the following relief: 

Above all else, [the Beneficiaries] request that this Court either 
abandon or, at a minimum, temporarily suspend its [Distribution] 
Order until it has the opportunity to devote sufficient, additional 
time to further investigate the facts before it, via an evidentiary 
hearing, so that it may fully analyze and in turn digest said facts. 
Additionally, this Court must require [the Former Trustee] to submit 
substantiated, verifiable evidence before reaching its determination, 
which is something that has not yet even occurred. 

Id. at p. 4, 11. 15-21 (emphasis added), 

17. On January 26, 2016, the Interim Trustee filed his Response to Motion 

for Reconsideration on Order Shortening Time (the "Interim Trustee's Response") 

which supported the Beneficiaries request to postpone enforcement of the 

Distribution Order until such time as certain issues could be fully resolved. See 

Interim Trustee's Response, a true and accurate copy of which is attached hereto as 

Exhibit 8. 

18. Among other things, the Interim Trustee's Response reminded the 

district court of: 

a. the outstanding unpaid Judgment for Attorneys' Fees for 

$391,993.80; 
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b. an estimated minimum liability of $2,297,181.12 8  owed by the 

Former Trustee to the Beneficiaries for withheld distributions; 

c. the anticipated tax liability and penalties to be assessed against the 

Trust for 2012, 2013, and 2015, and which will total a minimum 

estimated amount of $547,000 to be paid from Trust Assets; 

d. the uncertainty of future trust income that may be used to offset the 

Former Trustee's outstanding debt (more than $2.5 million) to the 

Beneficiaries (let alone to pay off the additional "advances" required 

under the Distribution Order); and 

e. the Former Trustee's ability to employ the law firm of Smith & 

Shapiro as counsel in a related case (i.e. she cannot possibly be 

destitute if she can pay her other attorneys). 

Id. at p. 2-3, 11112, 4, 6-8. 

19. The Interim Trustee's Response further clarified that the current 

balance of Trust assets allocated to the Former Trustee's Trust (i.e. 35%) total just 

$624, 128.20. See Id. at p, 4, IL 4-5, 

20. Based on the information above, the Former Trustee is not entitled to a 

distribution of any Trust assets, and, in fact, owes the Trust (more specifically, the 

Beneficiaries) approximately $2,478,624.48. See chart below: 

I II 

I II 

s The Beneficiaries acknowledge that this number exceeds the $2,163,758.88 
outlined in the Accounting Order. However, it should be noted that the Accounting 
Order—which is based on the Former Trustee's own calculations and figures—sets 
the floor value for wrongfully withheld trust distributions, not the ceiling. It is very 
likely that the Former Trustee's liability far exceeds even the Interim Trustee's 
updated estimate of $2,297,181.12. 
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Accounting Order judgment 

Judgment for Attorneys Fees 

Total minimum owed to trust 

Anticipated IRS Liability attributed to Ms. Ahern 

Total owed to trust 

Available Distributions to Ms. Ahem 

Total owed to trust less available distributions 

$2,163,758.88 

$391,993.80  

$2,555,752.68 

$547,000  

$3,102,752.68 

$624,128,20  

$2,478,624,48 

The District Court's Flawed Logic 

21. The district court ignored the issues presented on reconsideration and 

affirmed the Distribution Order. See Transcript of January 27, 2016 hearing on 

Motion for Reconsideration (the "Transcript"), a true and accurate copy of which is 

attached hereto as Exhibit 9. 

22. While upholding the Distribution Order, the district court offered the 

additional clarification, as follows: 

a. the "critical" nature of the proceedings (i.e. the Former Trustee may 

be disinherited from the Trust for her wrongful conduct) dictates that 

the Former Trustee have legal counsel, even if such counsel must be 

paid with funds from the Trust. See Transcript at p. 39, 11. 3-24; 

b. the court was "overruling" the Interim Trustee's discretion to 

withhold advances on future distributions; See id. at p. 36,11. 4-12; 

c. the Former Trustee has a right to distributions by virtue of the 35% 

allocation. See id. at p. 38, 11. 2-3 ("until she doesn't have the right 

to the 35 percent anymore, she still has a right to the 35 percent,"); 

and 

d. the unverified nature of the Motion to Distribute was 

inconsequential. See id. at p. 38, 11. 13-20. 
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23. The district court further instructed that the advances contemplated in 

the Distribution Order must be made without delay: 

All right. So, the parties are going to deal with that, hopefully in the next 
week or so, so that we can get the funds distributed as soon as possible 
because we certainly have no later than March 6th with which to deal with 
this problem. So, okay. So, that was denied. 

My position has always been pay her the money. That was always my 
position. 

Id. at p. 31,11. 14-19; p. 36 11. 8-14 (emphasis added). 

24. Unable to obtain appropriate relief in the district court, the Beneficiaries 

were left with no choice but to appeal the Distribution Order and seek a stay of 

enforcement from this Honorable Court. 

III. NRAP 27(E) CERTIFICATE 

A. 	Contact Information for All Parties. 

There are no unrepresented parties in this matter. The contact information for 

the parties' respective counsel is provided below. 

HUTCHISON & STEFFEN, LLC 
Michael K. Wall, Esq. 
Todd L. Moody, Esq. 
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 
(702) 385-2500 
Attorneys for Fredrick P. Waid, 
Interim Trustee 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 
Kirk B. Lenhard, Esq. 
Tamara Beatty Peterson, Esq. 
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106 
(702) 382-2101 
Attorneys for Eleanor Connell Hartman Ahern, 
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Former Trustee 

B. Facts Demonstrating the Existence and Nature of Emergency. 

At the hearing on the Motion for Reconsideration, the district court explained 

that the advances contemplated by the Distribution Order should begin "as soon as 

possible," after the Interim Trustee resolves the remaining tax issues, "hopefully in 

the next week or so." Exhibit 9 at p. 31, 11. 14-19 (emphasis added). The hearing 

took place on January 27, 2016, approximately two weeks ago. 

Amidst growing pressure from the Former Trustee's legal counsel—who have 

every incentive to force immediate distribution because of the $30,000 earmarked 

for payment directly to their firm—and a justifiable fear of being held in contempt, 

the Interim Trustee is likely to authorize immediate payment of the advances 

identified in the Distribution Order. Accordingly, an emergency exists which 

requires the immediate attention of this Court. 

C. Notice of Motion to Opposing Counsel. 

Prior to this filing, undersigned counsel emalled the attorneys for the Former 

Trustee and the Interim Trustee, explaining the nature of the relief requested herein, 

while providing an un-filed copy of the present motion. Undersigned counsel further 

explained the emergency nature of the relief requested and truncated timeline 

associated with the same. 

D. Moving the District Court for a Stay Would Be Futile. 

The Motion for Reconsideration specifically requested that the district court 

"either abandon or, at a minimum, temporarily suspend its [Distribution] Order" 

pending further investigation of the relevant facts. Exhibit 7 at p. 4, 11. 15-21 

(emphasis added). The district court denied the Motion for Reconsideration while 

stating: "My position has always been pay her the money. That was always my 

position." Exhibit 9 at p. 36 11. 8-14 (emphasis added). In short, the district court 
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has no intention of changing or delaying its ruling, making additional requests to 

that court futile. 

Certification  

I certify that the information provided in this NRAP 27(e) Certificate is true 

and accurate to the best of my knowledge. 

Dated this 11 th  day of February 2016. 

-‘------------- 

DA;I:1-EL P. KIEFER 
Attorney for Appellants and Movants, 
Jacqueline M Montoya and Kathiyn A. 
Bouvier 

IV. LEGAL ARGUMENT 

A. 	A Stay of the Distribution Order Is Necessary. 

This Court considers the following factors when analyzing a request for stay: 

(1) whether the object of the appeal or writ petition will be defeated 
if the stay or injunction is denied; (2) whether appellant/petitioner 
will suffer irreparable or serious injury if the stay or injunction is 
denied; (3) whether respondent/real party in interest will suffer 
irreparable or serious injury if the stay or injunction is granted; and 
(4) whether appellant/petitioner is likely to prevail on the merits in 
the appeal or writ petition. 

NRAP 8(c); see also Hansen v. Eighth Judicial Dist. Court ex rel. County of Clark, 

116 Nev. 650, 657, 6 P.3d 982, 986 (2000). As detailed below, all of these factors 

weigh in favor of staying enforcement of the Distribution Order pending the outcome 

of the present appeal. 

1. 	The Object of the Appeal Will Be Rendered Moot If a Stay Is 
Not Granted. 

The Former Trustee claims insolvency and intends to spend the advances as 

they are received (on a monthly basis for "living expenses" and "legal fees"). 
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Without a stay, a victory on appeal will be meaningless as: (1) the advances will be 

gone, (2) recovery unlikely, and (3) the outstanding liability of the Former Trustee 

will be significantly increased. In short, pursuing this appeal without a stay is 

pointless. 

2. 	The Beneficiaries Will Experience Irreparable Harm If a 
Stay Is Not Granted. 

Generally, irreparable harm consists of injury for which compensatory 

damage is an inadequate remedy See Excellence Cm/y. Mgmt. v. Gilmore, 131 Nev. 

Adv. Op. 38, 351 13.3d 720, 722 (2015). This is commonly referred to as the 

monetary loss rule. Importantly, however, courts consistently recognize an exception 

to the monetary loss rule when it can be shown there is a low probability of satisfying 

a future judgment,' or where the future judgment debtor is, or will shortly become, 

insolvent. 10  Stated another way, monetary loss can be irreparable harm if a judgment 

9  Art-Metal-USA, Inc. v. Solomon, 473 F.Supp. 1 (D.D.C. 1978) (concluding that 
irretrievable monetary loss is properly considered in determining irreparable injury 
factor for purposes of entitlement to a preliminary injunction); (determining that a 
party will suffer irreparable harm, for purposes of a preliminary injunction analysis, 
if the other party becomes insolvent or loses its business); Hoxworth v. Blinder, 
Robinson & Co., Inc., 903 F.2d 186 (3rd Cir. 1990) (explaining that the possibility 
of unsatisfied money judgment may constitute irreparable injury for purposes of 
granting preliminary injunction); Sterling Commercial Credit—Michigan, LLC v. 
Phoenix Indus. LIC,762 F.Supp.2d 8 (D.D.C. 2011) (holding that under some 
circumstances, economic harm may qualify as irreparable, warranting preliminary 
injunction, where a plaintiff's alleged damages are unrecoverable). 

lu Champion v. Sessions, 1 Nev. 478 (1865) ("if the injury is likely to be irreparable, 
or if the defendant be insolvent, equity will always interpose its power to protect a 
person from a threatened injury."); Builder 's World, Inc. v. Marvin Lumber & 
Cedar, Inc., 482 F.Supp.2d 1065 (ED. Wis. 2007) (determining that a party will 
suffer irreparable harm, for purposes of a preliminary injunction analysis, if the 
other party becomes insolvent or loses its business); Hamlyn v. Rock Island County 
Metropolitan Mass Transit Dist, 960 F.Supp. 160 (C.D. Ill. 1997) (holding that an 
exception to the monetary loss rule occurs when the party will likely be insolvent 
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would be ineffectual in making the aggrieved party whole. This is the exact scenario 

presented here. 

The Former Trustee sought the Distribution Order based on her alleged 

inability to pay her bills—i.e. she claims she is broke. See Exhibit 5, p. 5 11. 4-5 

(alleging that the Former Trustee is "dependent on the Trust income for her 

livelihood."). Consequently, any contention that she could satisfy a future judgment 

requiring repayment of the advances is illogical. In short, the Former Trustee is an 

insolvent judgment debtor. Allowing her to increase her debt, while simultaneously 

decreasing the Beneficiaries only source of security (the $624K), will only cause 

irreparable harm. 

3. 	The Former Trustee's Interest Will Be Protected. 

The Interim Trustee is currently holding 35% of the Trust assets in a 

segregated account. See Exhibit 8, p. 4,11. 4-5 (stating that 35% of the Trust's current 

income totals $624,128.20 and explaining: "These funds are on deposit in a 

segregated trust account at Wells Fargo Bank."). Should the Former Trustee prevail 

on this appeal, her distributions will be waiting for her in a protected bank account. 

It is hard to imagine a better source of security to protect the Former Trustee's 

interests than cash in the bank. 

lIl 

lll 

prior to final judgment); Pharaoh Oil & Gas, Inc. v. Ranchero Esperanza, Ltd., 343 
S.W.3d 875 (Tex. App. 2011) (explaining that for purposes of a temporary 
mandatory injunction, an injury is an "irreparable injury" if the defendant is 
insolvent). 
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4. 	The Beneficiaries Are Likely to Succeed on this Appeal. 

a. 	The Court Erred by Not Allowing the Interim Trustee 
to Offset the Former Trustee's Significant Debt. 

The law of trusts is clear: 

A trustee who has a duty to pay or distribute property to a 
beneficiary should be able to set off against the sum due [for] 
a llabilltp of the beneficiary to the trustee in his representative 
capacity, [or] a debt due from the beneficiary to another beneficiary 
because of a breach of duty toward the latter. 

George Gleason Bogert et al., LAW OF TRUSTS AND TRUSTEES § 814 (3rd ed. Rev. 

2008) (internal citations omitted); see also In re Hunt, 477 B.R. 812 (Bankr. D. Kan. 

2012) (holding that a trustee who has a duty to pay or distribute property to a trust 

beneficiary should be able to set off against the sum due a liability of the beneficiary 

to the trustee in his representative capacity); In re Ryan's Estate, 37 N.Y.S.2d 8 

(N.Y. Surg. Ct. 1942) (determining that indebtedness of a life beneficiary of trust to 

the trust estate for rental of real property belonging to the trust estate constituted a 

proper set off against income which had accrued for the life beneficiary under the 

trust), 

The Former Trustee's minimum liability to the Trust (and the Beneficiaries) 

has been set by order of the court ($2,163,758.88 provided in the Accounting Order 

and $391,993.80 set forth in the Judgment for Attorneys' Fees). The law of setoff 

requires that the Interim Trustee be allowed to offset the Former Trustee's accrued 

distributions (the $624K currently being held), as well as any future distributions, 

against her present liabilities created by the Accounting Order and Judgment for 

Attorneys' Fees (as well as any applicable tax liabilities). In other words, until the 

Former Trustee's accrued distributions exceed her liabilities, she is not entitled to a 

single penny—regardless of the 65/35 allocation outlined in the MSJ Order, The 
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district court's refusal to recognize the Interim Trustee's right to setoff constitutes 

reversible error. 

b. 	The District Court Erred by Granting the Distribution 
Order Based on an Unverified Petition. 

Nevada probate law requires that parties to a trust dispute file petitions, 

instead of motions. See NRS 164.033 (titled "Petitions concerning conveyance, 

transfer, or delivery of property of trust . . ."). Although this may seem like a 

distinction without a difference, it is not. NRS 132.270 defines a "petition" as a 

"verified written request to the court for an order." NRS 132.360 defines a 

"verification" as a "declaration that a statement is true, made under oath or 

affirmation under penalty of perjury for false statement." This means that 

applications/motions/petitions regarding trust distributions must be affirmed and 

verified under penalty of perjury. 

The purpose of requiring a verified petition is to ensure that orders are not 

obtained on unverified, unsubstantiated information provided in the absence of the 

penalty of perjury. See Amiri v. Thropp, 608 N.E.2d 824 (Ohio Ct. App. 1992) ("The 

purpose of verification of a pleading is to prevent groundless complaints or 

defenses."); Pinkerton v. Reagan, 244 S.W.2d 961 (Ark. 1952) (the "purpose in 

requiring verification is to prevent a judgment from being taken on an unverified 

pleading alone, without any evidence being introduced."); Smith v. King, 716 N.E.2d 

963 (Ind. Ct. App. 1999) ("The essential purpose of a verification is that the 

statements be made under penalty of perjury.") 

The core argument set forth in the Motion for Distribution (and by counsel at 

oral argument) is the Former Trustee's alleged indigence—i.e. her inability to pay 

her current living expenses and legal bills. Yet, the Former Trustee never verified 

any of the facts and numbers set forth in the motion. When questioned regarding 

this issue, the district court explained that the unverified nature of the Motion to 

16 



Distribute was "inconsequential." See Exhibit 9 at p. 38, 11. 13-20. If such is true, 

the added requirement of verification found in NRS 132.270 is meaningless, which 

cannot be the case. See In re Steven Daniel P., 129 Nev. Adv. Op. 73, 309 P.3d 

1041(2013) (explaining that courts must not employ a statutory interpretation that 

renders language meaningless). The district court's issuance of the Distribution 

Order on unverified contentions constitutes reversible error. 

c. 	The Distribution Order Will Be Rendered Moot Upon 
a Ruling on the Motion to Disinherit. 

The district court erred by failing to rule on a previously filed dispositive 

motion that would have rendered the Motion to Distribute moot. See NRCP 56(c)." 

On June 3, 2015, the Beneficiaries filed a Motion for Assessment of Damages 

Against Eleanor Ahern; Enforcement of No-Contest Clause; and Surcharge of 

Eleanor's Trust Income (the "Motion to Disinherit"), which asked that the Former 

Trustee be disinherited under the Trust's no-contest clause based on her breach of 

fiduciary duty and wrongful distributions to herself A true and accurate copy of the 

Motion to Disinherit is attached hereto as Exhibit 10. 

L 	The Motion to Disinherit is a dispositive motion 
for summary judgment. 12  

Specifically, the Motion to Disinherit seeks enforcement of a no-contest 

clause which prohibits any beneficiary under the Trust (including the Former 

Trustee) from "[opposing] or [setting] aside the administration and distribution of 

" Which requires that the court judgment "shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a matter of law." (emphasis 
added). 

12  Although not titled a motion for summary judgment, it is still a dispositive motion 
seeking judgment as a matter of law based on clear set of unrefuted facts (the district 
court's own findings). 
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said trusts." Id, at p. 8. If a violation is found, the offender is left with a meager $1 

interest in the Trust. Id. 

The Accounting Order confirms the Former Trustee's breach of fiduciary 

duty. See id. at p. 4, if 3. The MSJ Order requires that the Former Trustee "reimburse 

and pay to [the Beneficiaries] any portion of their 65% share of [applicable Trust 

income] which was not distributed to them" for the relevant time period (See Exhibit 

1 at p. 15, ¶ D)—the minimum value of which is set by the Accounting Order at 

$2,163,758.88. See Exhibit 3 at p. 2, if 7. Critically, the district court already 

adjudicated and determined that the Former Trustee wrongfully distributed Trust 

assets and breached her fiduciary duty. All that remains, is the legal determination 

that these acts constitute "opposing" or "setting aside" Trust administration and/or 

distributions. 
The district court failed to "render forthwith" 
judgment on the Motion to Disinherit 

Despite the Motion to Disinherit presenting a straightforward question of law 

(i.e. whether the Former Trustee's bad acts violate the no-contest clause), the district 

court has continually postponed its ruling, and, in fact, is now requiring an 

evidentiary hearing. Because the district court failed to "render forthwith" a 

judgment on this straightforward legal issue—an issue that disposes of all other 

issues, including any claim to the advances under the Distribution Order—it violated 

NRCP 56(c), thus, committing reversible error. 

d. 	The Distribution Order Constitutes an Erroneous 
Award of Attorneys' Fees. 

The Distribution Order requires payment of $30,000 in "past attorneys' fees," 

as well as continuing monthly payments of $10,000 for "ongoing attorneys' fees." 

Exhibit 6, at p. 2, TT 1-3. Considering the immense deficit owed by the Former 

Trustee to the Beneficiaries, these payments constitute an invalid award of attorneys' 

fees. 
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In Nevada, a district court may only award attorney fees if authorized by a 

statute, rule or contract. Davis v. Beling, 128 Nev. Adv. Op. 278 P.3d 501, 515 

(2012) (quotations omitted). If an award is made, the amount must be calculated in 

light of the factors outlined in Brunzell v. Golden Gate National Bank, 85 Nev. 345, 

349, 455 P.2d 31, 33 (1969). See Logan v. Abe, 131 Nev. Adv. Op. 31, 350 P,3d 

1139, 1143 (2015) (quotations omitted). Importantly, for an award of damages to 

withstand an appeal, the award must be supported by substantial evidence. Id. (citing 

Uniroyal Goodrich Tire Co. v. Meyer, 111 Nev. 318, 324, 890 P.2d 785, 789 (1995)) 

Neither the Motion for Distribution nor the Distribution Order identify any 

contract, rule, statute, or previous order of the court which would give rise to a right 

of attorneys' fees. However, even if such a legal hook did exist (which it does not), 

the award of attorneys' fees is still erroneous as the Former Trustee has not provided 

a single invoice or bill which would demonstrate the reasonableness of the amount 

sought. Furthermore, the Distribution Order is void of any mention of any of the 

Brunzell factors. In short, the legal fees awarded in the Distribution Order are an 

unsupportable farce. 

e. 	The Distribution Order Improperly Usurps the 
Trustee's Statutorily Protected Discretion. 

The payments required under the Distribution Order are "advances." An 

"advance payment" is a "payment made in anticipation of a contingent or fixed 

future liability or obligation." BLACK LAW DICTIONARY (loth ed. 2014) (emphasis 

added). Plainly stated, an "advance" is a loan in anticipation of future earnings. 

Nothing in the Trust document requires the Interim Trustee to make advances on 

future distributions (i.e. the advances are not required distributions). Accordingly, 

the Interim Trustee has discretion to withhold such advances, and has elected to 

exercise this discretion. See NRS 163.4185(1) ("A distribution may be classified as: 

(c) [a] discretionary interest if the trustee has discretion to determine whether a 

19 



distribution should be made, when a distribution should be made and the amount of 

the distribution."); see also Exhibit 8. 

Despite the appropriate exercise of the Interim Trustee's discretion, the 

district court insists that the advances be made. See Exhibit 9 at p. 36, 11. 4-12 (the 

court has acknowledged that the Distribution Order "overrules" the Interim Trustee's 

discretion to withhold advances on future distributions). Importantly, NRS 

163.419(1) prohibits a court from overruling a trustee's discretion absent a finding 

of wrongful conduct: "A court may review a trustee's exercise of discretion 

concerning a discretionary interest only ifthe trustee acts dishonestly, with bad faith 

or willful misconduct."' (emphasis added). 

The district court has made no finding of dishonesty, improper motive, or 

failure to act on the part of the Interim Trustee. Absent such a finding, the court had 

no authority to contradict the Interim Trustee's election. Consequently, by issuing 

the Distribution Order the district court violated 1\ -RS 163.419(1) and committed 

reversible error. 

f. 	There Is No Constitutional Right to Counsel in a Civil 
Matter. 

The district court has made clear that its Distribution Order is justified because 

civil litigants (like the Former Trustee) are entitled to legal representation when the 

nature of the proceedings is "critical" and relates to an established property right. 

See Exhibit 9 at p. 39, 11. 3-24. The district court' belief is misguided, as Nevada 

law provides no support for such a proposition. 

To this point, this court recently concluded that an order finding a former 

husband in contempt for nonpayment of child support, and which directed that the 

former husband serve 25 days in jail with early release upon payment of $10,000 in 

13  Prior to October 1, 2015, this provision read as follows: "acts dishonestly, with 
improper motive or fails to act." 
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arrears, was civil, and not criminal, in nature, and thus, did not implicate a 

constitutional right to counsel. See Rodriquez v. Eighth Ad. Dist. Ct., 120 Nev. 798, 

805, 102 P.3d 41, 46 (2004). To state the obvious, the potential loss of trust 

distributions pales in comparison to nearly four-week incarceration encountered in 

Rodriquez. The Former Trustee has no right to counsel in this matter—and she 

certainly has no right to force the Beneficiaries she robbed to foot the bill for her 

past and future legal fees. 

B. No Bond Should Be Required. 

As a general rule, an appellant may obtain a stay pending appeal by posting a 

supersedeas bond. However, a "more flexible and modern approach" allows for a 

stay based on alternative forms of security. Nelson v. Heer, 121 Nev. 832, 835, 122 

13 .3d 1252, 1254 (2005). In Nelson, this Court explained that "courts retain the 

inherent power to grant a stay in the absence of a full bond," and "a supersedeas 

bond should not be the judgment debtor's sole remedy, particularly where other 

appropriate, reliable alternatives exist." Id. at 834-35, 1253-54. 

Before allowing a stay based on alternate security, the court should consider 

the following factors: 

(1) the complexity of the collection process; (2) the amount of time 
required to obtain a judgment after it is affirmed on appeal; (3) the 
degree of confidence that the district court has in the availability of 
funds to pay the judgment; (4) whether the defendant's ability to pay 
the judgment is so plain that the cost of a bond would be a waste of 
money; and (5) whether the defendant is in such a precarious 
financial situation that the requirement to post a bond would place 
other creditors of the defendant in an insecure position. 

Id. at 836, 1254 (quoting Dill/on v. City of Chicago, 866 F.2d 902 (7th Cir. 1981), 

Here, the Trust is the perfect form of "alternative security." Should the 

Former Trustee prevail in defending the Distribution Order, her advances will be 

21 



waiting for her in an interest bearing bank account. Accordingly, a stay of 

enforcement of the Distribution Order should issue without the posting of a bond. 

V. CONCLUSION 

For the aforementioned reasons, the Beneficiaries ask that enforcement of the 

January 5, 2016 Distribution Order be immediately stayed pending the outcome of 

the present appeal. The Beneficiaries further request that the stay issue without the 

imposition of a bond. 

Respectfully submitted this 11t h  day of February 2016. 

THE RUSHFORTH FIRM, LTD. 
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State Bar No. 8875 
DANIEL P. KIEFER 
State Bar No. 12419 
P. O. Box 371655 
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fax: (702) 255-4677 
e-mail: probate@rushforthfirm.com  

Attorney for Appellants and Movants, 
Jacqueline M Montoya and Kathryn 
A. Bouvier 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

In the Matter of 
THE W. N. CONNELL AND MARJORIE 
T. CONNELL LIVING TRUST, Dated 
May 18, 1972, 

CASE NO. P-09-066425 
DEPT NO. XXVI (26) 

Date of Hearing: January 30, 2015 
Time of Hearing: 10:00a.m. 

An Inter Vivos Irrevocable Trust, 

SUMMARY JUDGMENT 

The current proceedings were commenced with the filing on September 27, 

2013, of a PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED 

INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E), 

AND NRS 164.033(1)(A). This Petition was filed by Jacqueline .M. Montoya 

("Jacqueline") as Trustee of the MTC Living Trust, and on her behalf and that of 

Kathryn A. Bouvier ("Kathryn"), her sister, as beneficiaries under the MTC Living 

Trust, During these proceedings several other Petitions, Motions, and Pleadings have 

been filed by the parties, including those summarized in the chart attached hereto as 

Exhibit "A". 
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On December 23, 2014, Jacqueline and Kathr yn filed an OPPOSITION TO 

El.„EANOR C. AFIERN'S MOTION TO DISMISS pErmoN FOR DECLARATORY 

3 JUDGMENT FOR FM .URF. TO STATE A. CLAIM UPON WHIC.7VI RV:LIEF,' CAN 

4 	GRANTED ;  AND, COUNTERMOTION OF KATHRYN A. 'I'M:A.1V I.ER. AND 

5 JACQUELINE M. MONrIOYA FOR. SUMMARY JUDGMENT ON P El TFION FOR. 

DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF 

7 PENALTIES. Thereafter, on 'Januar y  2, 2015, Eleanor Connell Hartman Ahem 

8 ("Eleanor") filed an OMNIBUS OPPOSITION TO (1) PETITION FOR 

9 DETERMINATION OF CONSTRUCTION AND INTERPRETATION OF 

10 LANGUAGE RELATING TO TRUST NO, 2, AND (2) PETITION FOR 

CONSTRUCTION EFFECT OF PROBATE COURT ORDER; AND 

12 COUNTERMOTION FOR. SUMMARY JUDGMENT. The parties agreed at the 

13 hearing on January 30, 2015, that their above-denominated Countermotions for 

14 Summary Jud gment, and the claims and defenses asserted therein, subsumed all of the 

15 prior Petitions, Motions and Pleadings, and their defenses and claims asserted therein, 

16 as well as those briefed and discussed in the further replies, oppositions and 

17 supplements to their Countermotions, 	 to-ass•Exhi bit 

18 q-A'' (other than Jacqueline's and Kathryn's Motion for Leave to Amend Pleadings filed 

19 herein on January 12, 2015). Therefore, it was agreed, and the Court recognized, that 

20 the parties' claims and defenses in these proceedings could be resolved summarily by 

21 the Court in its adjudication of the parties' said Countermotions for Summary 

22 Jud gment. 

23 	After reviewing the Countermotions for Summary Judgment, and the 

24 presentation of ar gument for and rebuttal a gainst the Countermotions b y  the parties, the 

25 Court finds as follows: 

26 	1, 	A proceeding involving the subject Trust was initially commenced in 2009 

27: by Eleanor, as Trustee of the W.N. Connell and M.arjorie T. Connell Living Trust, 

28 dated May 18, 1972 (herein referred to as the "Trust"), with. an  unopposed Petition to 
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obtain a Court order clarifying to whom subtrust benefits would be paid upon her 

death. The Court assumed jurisdiction over the 'Trust, recognizing that Eleanor, as 

Trustee, WaS a. Nevada resident, and the Trust provisions provided that it would be 

4 administered pursuant to Nevada law. The unopposed Petition was consented to by 

Jacqueline and Kathryn as contingent beneficiaries of subtrust No. 2 under the Trust, 

6 and the Court approved the Petition by Order tiled herein on September 4, 2009. 

7 Pursuant to the Order, the Trust was reformed to provide that Jacqueline and Kathryn 

were designated as the beneficiaries under subtrust No. 2 upon the death of Eleanor, 

which ha.d not theretofore been clearly delineated in the Trust provisions, in addition, 

jacqueline was designated as the successor Trustee under the Trust upon the death or 

removal of Eleanor as the Trustee, 

2, 	When the Trust was created in 1972, community property of W.N. Connell 

("William") and Marjorie T. Connell ("Maijorie"), along with two parcels of William' s 

separate real property, were transferred to the Trust. One parcel of William's separate 

property was located in Clark County, Nevada, The other parcel consisted of a parcel 

of real property and oil, gas and mineral rights relating thereto, located in Upton 

County, Texas (hereinafter "Texas oil property"). In 1975, William and Marjorie, as 

Trustees, deeded the Clark County, Nevada, separate property from their Trust to 

Eleanor, personally, it having akalue at the time, based upon the transfer tax paid, of 

20 approximately $55,000.00. 

21 
	

3. 	The dispute in these Trust proceedings relates to the ownership of and 

22 entitlement to income from the Texas oil property. At the time of William's death on 

23 November 24,1979, the Texas oil property was the only remaining separate property 

24 of William which had been titled in the Trust. The Trust provisions created two 

25 subtrusts upon the death of William in 1979 (referred to in the Trust as Trust No. 2 and 

26 Trust No. 3, and hereinafter referred to as "subtrust 2" and "subtrust 3"). Income 

27 allocated to subtrust 2 was payable to Eleanor during her lifetime, Marjorie was the 

28 beneficiary of the income and assets under subtrust 3, including the right during her 
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lifetime, at her election, to receive the assets outright free of trust. She was also given 

2 the option of appointing the benefits under subtrust 3 in her Will to whomever she 

3 desired. if she failed to remove the assets frorn subtrust 3 during her lifetime, or to 

4 appoint them under her wills the benefits and assets under subtrust 3 would have 

5 devolved by defau it to Eheaiior. 

o 	4. 	Under the Trust provisions, Article ELKOND, Section C.3, subtrust 3 was 

7 to be funded with Marjorie's separate pmperty, her share of the communi ty property,, 

8 and a portion of William's separate property. The portion of William's separate 

9 property to be allocated to subtrost 3 is determined by the provisions in Article THIRD 

la of the Trust. These provisions state: 

i 	"'URA: )1/4\RITAL DEDUCTION.  The Trustee shall allocate to Trust No. 3 
from the Decedent s separate property the fractional share of the said assets which is 

12 equal to the maximum marital deduction allowed for federal estate tax -3urposes „ in  
making the computations and allocations of the said property to Trust N'o. 3 as herein 
required, the determination of the character and ownership of the said property and the 
value thereof shall be as finally established for federal estate tax purposes." 

14 

5. 	Federal and Texas Estate Tax Returns were filed for William's estate 

16 following his death. At the time of these proceedings, a copy of the Federal Estate Tax 

17 Return could not be located, even the IRS no longer maintaining a copy thereof 

18 However, a copy of William's .  Texas Estate Tax Return, and a copy of the Closing 

19 Letter for his Federal Estate Tax Return were available. The Texas Estate Tax Return 

20 basically duplicated the information provided on the Federal Estate Tax Return, thereby 

21 providing how William's estate was allocated and distributed on the Federal Estate Tax 

22 Return. Daniel T, Gerety, CPA, an expert witness for Jacqueline and Kathryn, also 

23 verified in his Report that the Texas Estate Tax Return used the property allocations 

24 made on the Federal Estate Tax Return, and that the two Returns were consistent. 

25 
	

6. 	Under these two Estate Tax Returns, a 64.493% interest in the Texas oil 

26 property was allocated to Mad orie, the beneficiary under subtrust 3, and the remaining 

27 35.507% interest in the Texas oil property was allocated to Eleanor, the beneficiary 

28 under subtrust 2. 'Further, as provided under Article THIRD, quoted above, this 
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allocation of interests in the Texas oil property determined the allocation of interests 

2 in that property between subtrust 2 and subtrust 3 under the Trust, For purposes of 

3 e01:1Vellience, the interests in the Texas oil property are rounded to 65% and 35%. The 

4 title to the ITeXIIS oil property has remained in the main Trust to the present day. 

5 	7. 	Upon Will 	death, Marjorie became the sole acting Trustee for the 

main Trust, and the subtrusts thereunder. Pursuant to Article SEC,ON  Q, Section C.6 

of the Trust, and shortly after William's death in 1980, Eleanor was appointed by 

Marjorie to be the co-trustee with her over William's separate property remaining in 

the Trust; that is, over the Texas oil property which had been allocated between 

subtrust 2 and subtrust 3. A copy of Eleanor's appointment as co-trustee, along with 

a copy of the Trust, was recorded with the Upton County Texas Recorder's Office. 

12 
	

8. 	Thereafter, Marjorie sent letters to the oil companies with whom the Trust 

13 had leases, advising them of William's death and that she and Eleanor were co-trustees 

M over the Texas oil property owned by the Trust. She directed that all further documents 

15 which needed to be signed with the oil companies thereafter recognize the need for her 

16 and Eleanor's signature. 

9. 	From the time of William's death and the allocation of interests in the 

18 Texas oil property between subtrust 2 and subtrust 3, until Marjorie's death on May 1, 

39 2009, Eleanor was paid 35% of the Texas oil property income and Madorie was paid 

20 the remaining 65% of the income, Each was allocated a K-1 showing her receipt of her 

21 share of the income, and each included the income in her annual Federal Income Tax 

22 Returns. 

23 

 

10. 	Prior to her death, on January 7, 2008, Marjorie executed her last Will 

24 and Testament, wherein she exercised her Power of Appointment over the assets and 

25 benefits under subtrust 3, appointing them to Jacqueline and Kathyrn as beneficiaries 

26 under her MTC Living Trust, Following Marjorie's death, Eleanor, Jacqueline and 

27 Kathryn met with David Strauss, Esq, Matjorie's estate planning attorney. Mr. Strauss 

28 had previously provided Eleanor with a copy of Madorie's Will containing the exercise 
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oilier Power of Appointment over subtrust 3. In their meeting, he discussed with them 

-) Marjorie's exercise of the Power of Appointment transferring to Jacqueline and 

3 Kathryn the rights and interests of Marjorie under subt rust 3 of the Trost, thereby 

4 eflLitll rig3aecl u of inc and Kathryn to receive the a pproximate 65% share of income being 

5 generated by the Texas oil property going forward. 

	

6 	Ii. No one expressed any objection to what Mr. Strauss had advised them. 

7 Thereafter, in the filing ofMarjorie's Federal Estate Tax Ref urn, the value of the 65% 

8 interest in the Texa.s oil property allocated to Madorie under the Trust was included. 

9 within her Federal taxable estate and Estate Tax Return, increasing the value of her 

10 estate to a taxable estate, requiring the payment of over $140,000.00 in Federal Estate 

11 taxes. Most of Marjorie's estate at the time of her death, through her MTC Living 

12 Trust, went to Jacqueline and Kathryn in equal shares. However, in addition to several 

13 smaller bequests to friends, Madorie also bequeathed to Eleanor, through the NITC 

14 Living Trust, the sum of $300,000.00. 

	

15 	12. From the time of Marjorie's death until approximately June, 2013, the 

16 income from the Texas oil property was allocated with Eleanor continuing to receive 

17 a 35% share, and Jacqueline and Kathryn receiving the remaining 65% share. In June, 

is 2013, Eleanor as the sole acting Trustee of the Trust, stopped further income 

19 distributions to Jacqueline and Kathryn, asserting at that time that she was entitled to 

20 100% of the income from the Texas oil property. This led to the filing by Jacqueline 

21 on September 27, 2013, of the PETITION FOR DECLARATORY JUDGMENT 

22 REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NRS 

23 30.040, NRS 153.031(1)(E), AND NRS 164.033(i)(A). 

	

24 	13, 	Prior to asserting her right to 100% of the income from the Texas oil 

25 property in June, 2013, and the cutting off of any further income distributions from the 

26 Trust to Jacqueline and Kathryn, Eleanor had never asserted a claim or right to more 

27 than 35% of the Texas oil property income as the lifetime beneficiary to income under 

28 subtrust 2. However, in her pleadings and documents filed in these proceedings, she 
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1 claims she was aware of an alleged mistake made in the allocation of the Texas oil 

2 property between subtrust 2 and subtrust 3 shortly after the death of William in 1979. 

However, rather than assert a claim to all of the income, or otherwise make a claim or 

4 start a legal action, Eleanor testified that she decided to do nothing. At one point. in 

5 these proceedings she testified in her pleadings and documents riled that her inaction 

6 was motivated by a fear that it would upset Marjorie if she made a claim to more than 

7 a 35% interest, She also testified in these proceedings that her inaction was due to the 

8 fact she was happy to allow Marjorie to have 65% of the Texas oil property income, 

9 feeling she was being generous and helping to support her mother. She asserted the 

same motivation of generosity as the basis for her allowing Jacqueline and Kathryn to 

11 continue receiving a 65% share of the Texas oil property income following the death 

12 of Marjorie in 2009, and until her stoppage of income distributions to them in June, 

13 2013. 

14. 	However, in 1983, as testified to by Robert Hartman in his affidavit, in the 

15 course of Eleanor's divorce proceeding from him, her right to only 35% of the Texas 

16 oil property income was asserted and relied upon by the Court in its division of 

17 property and determination of his support rights and obligations to Eleanor and their 

18 two children. Then, a few years later, as shown on an estate planning intake sheet, 

19 when Eleanor met with her own estate planning attorney, she advised him that she was 

20 only entitled to 35% of the Texas oil property income, and that Marjorie was the owner 

21 of the remaining 65% interest. 

22 
	

15. Although Eleanor claims she was being generous in giving to Marjorie 

23 65% of the Texas oil property income during the balance of Madorie's life following 

24 the death of William in 1979, Marjorie's communications and conduct supported her 

25 belief that she owned the rights to 65% of the Texas oil property income as the 

beneficiary under subtrust 3. This is confirmed in several memoranda/letters prepared 

27 by Marjorie, and in the inclusion of the 65% interest in her taxable estate at the time 

28 of her death. 
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16. To summarize, no evidence was produced by Eleanor of any claim or 

assertion being made by her to anyone else to a right to more than 15% of the Texas oil 

3 property income from the time of William's death until :tune, 2013, when she first 

4 asserted her claim. to 100% of the income by cutting off income distributions 10 

5 Jacq u eli ne and Kathryn. Ft) rther, Marjorie never coin in lin Gated or acknowledged  to 

anyone else that she was not entitled to 65% of the Texas oil property income, always 

7 acting consistently with owning a right to the income under the Trust allocation of the 

8 Texas oil property made following William's death in 1979. 

17. As purported evidence supporting her claim to 100% of the Trust income 

from the Texas oil property, Eleanor presented copies of Division Orders and Leases 

between the oil companies and the Trust relating to the Texas oil property. From the 

12 time that Eleanor wasinade co-trustee with Marjorie over William's separate property 

13 owned by the Trust until approximately 1989, it appears that in signing the Division 

14 Orders and Leases with the oil companies, Marjorie and Eleanor provided their 

15 personal Social Security Numbers as a tax identification number when such a number 

16 was requested by the oil companies. However, apparently after it was brought to their 

17 attention by an oil company that the Trust was the owner of the Texas oil property and 

18 not themselves personally, and the oil company requested and recommended that a tax 

19 identification number for a Trust be provided, in approximately 1989, Maijorie and 

20 Eleanor started providing a tax identification number to the oil companies which had 

21 been assigned by the IRS to subtru.st  2. They never provided the tax identification 

22 number which had been assigned by the MS to subtrust 3. However, the Court was not 

23 provided with any dates on when subtrust 2 and subtrust 3 were first assigned tax 

24 identification numbers, 

25 	18, 	Nevertheless, and notwithstanding a tax identification number for subtrust 

26 2 was the only tax identification number apparently given to the oil companies from 

27 and after 1989, in the actual allocation of income received from the Texas oil property, 

28 and in the issuance of K-1's and the filing of their Federal 'Income Tax Returns, 
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'Eleanor's share of the income was always a 35% share and Marjorie, while she was 

alive, always received the remaining 65% share. Following Matjorio's death, the 65% 

share went to Jacqueline and Kathryn until the cessation of distributions by Eleanor in 

4 June, 201 3. 

1 9. 	'Eleanor also asserted that the Truss was a special Trust ereated to retain 

6 the `fexas oil property for the benefit of only William and his blood descendants. 

7 However, since at the time of William's death, the only separate property of his that 

remained in the 'Trust wa.s the Texas oil property, pursuant, to the Trust provisions, a 

portion of that property had to be allocated to subtrust 3 in order to obtain the 

maximum Marital Deduction for Federal Estate Tax savings. In following the Trust 

provisions, the Texas oil property could not all be allocated to subtrust 2. Further, 

whatever William's intent may have been when he and Marjorie first created the Trust 

in 1972, by their deeding the Clark County, Nevada, separate property to Eleanor in 

1975, William knew that the only remaining separate property of his in the Trust at the 

time of his death would be the Texas oil property. 

20, Lastly, in support of her position, Eleanor asserted that Jacqueline and 

Kathryn acknowledged that she owned rights to all of the income from the Texas oil 

property by their consents to and verifications of the 2009 Petition Eleanor filed to 

clarify ownership of subtrust 2 upon her death. 'Eleanor asserted that in this Petition 

there are statements averring that she owned the rights to all of the Texas oil property 

income. However, the Petition's language can also be read as asserting that Eleanor's 

right to income from the Texas oil property only refers to her 35% interest. More 

significantly, the 2009 Petition was not filed to clarify rights to the Texas oil property 

income. Rather, it was a consentient Petition with the purpose only of clarifying 

entitlement to the benefits of subtrust 2 upon Eleanor's death, and to designate a 

successor Trustee for the Trust upon her death. 

21. Based upon the foregoing undisputed facts presented to the Court with the 

Affidavits and documentary evidence submitted by the parties with their 
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Countermotions and briefs, and from the argument of counsel at the hearing, the Court 

finds that Eleanor's interest in the Texas oil property income, as the beneficiary under 

subtrust 2 of the Trust, is limited to a 35% share, and her claim to all of the income is 

4 not supported in any way by the facts i tins case. The remaining 65% share belongs 

5 to subtilise 3 and Jacqueline and Kathryn, equally, as the beneficiaries under the M 

Living Trust, as bequeathed and appointed, to them by Marjorie in her Will. While title 

to the Texas oil property remains titled in the main Trust, in the event a. division of the 

title now needs to be made between, the two subtrusts, such division should be made 

as recognized in the Trust administration, with the filing of William's Estate 'Fax 

Returns, and the allocation between the subtrusts resulting therefrom, with a 35% 

interest being deeded to subtrust 2, and a 65% interest being deeded to subtrust 3 (and 

thereafter said 65% interest being deeded a the M.TC Living Trust, with jaqueline and 

Kathryn as equal beneficiaries, should that be their request). Accordingly, Jacqueline's 

and K.athryn's Countermotion for Summary Judgment regarding ownership of the 

Texas oil property should be granted; and Eleanor's Countermotion for Summary 

Judgment should be denied. 

22, While the Court finds that Jacqueline's and Kathryn's claim to 65% of the 

Texas oil property and income is supported by the facts and merits of the case, and that 

Eleanor's claim to more than 35% is not supported by the facts and merits of the case, 

regardless of the merits of Eleanor's position, her claim to more than 35% of the 

income from the Texas oil property cannot be supported or allowed for equitable 

reasons because she has been guilty of laches in asserting her claim. Her assertion of 

a claim to 100% of the income in June, 2013, makes no sense after failing in anyway 

to assert a claim to more that 35% of the income prior to that time. During 

approximately 34 years, from the death of William and her admitted awareness of the 

allocation of the Texas oil property under the Trust provisions, until her first assertion 

of a claim to more than 35% of the income in June, 2013, Eleanor never filed a claim 

in any court, or otherwise asserted a claim or right to more than 35% of the income. 
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During this time, material documentary evidence, such as William's Federal Estate Tax 

Return has been lost. During this time key witnesses, such as the accountant and other 

professionals who prepared and filed William's Estate Tax Returns, as well as Marjorie 

herself, have died. During this time period jacquel inc and Kathryn, and Maijoric while 

she was living, made decisions affecting their personal and financial well-being in. 

reliance upon Eleanor's acceptance of the Texas oil property allocation under the Trust, 

based. upon her conduct: and failure I:0 make any challenge of the allocation. ['Jean& s 

claim to all of the income first asserted in approximately June, 2013, is made far too 

late and.has caused prejudice to Jacqueline and Kathryn because of the loss of evidence 

and testimony of key witnesses, clearly requiring a rejection of Eleanor's position and 

claim in these proceedings under the equitable doctrine of laches. 

23. Concern was expressed by Jacqueline and Kathryn to Eleanor, through 

counsel, during 201.4 as to the status of funds Eleanor was required to hold in trust on 

their behalf should the Court rule in their favor in these proceedings. An accounting 

was requested from Eleanor's former counsel, and they were in the process ofpreparing 

the same when Eleanor dismissed her former counsel and engagpd new counsel. 
r J 	-4V 	 L2 0/5., atel 

	

Eleanorn' 	; 	• 	" 	; 7 	i '• 	 accounting for the Texas oil 

property income, including the providing of information to Jacqueline and Kathryn 

showing the total income received, expenses incurred, and distributions made of the 

income from the beginning of 2012 to the present. Any income which should have 

been distributed to Jacqueline and Kathryn during this time period, shall be accounted 

for and reimbursed to them by Eleanor within 30 days from the date this judgment is 

entered. 

24. rt attach . . t . 	 C4 ", Jacqueline and 

Kathryn filed a Motion for Leave to Amend Pleadings, which was set for hearing on 

January 30, 2015. As noted in this Motion and the Supplement thereto, they filed their 

Motion out of an abundance of caution in that Eleanor in her briefing in support of her 

Countermotion indicated that she did not feel Jacqueline and Kathryn had properly 
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pleaded all of their claims for relief and defenses for consideration by the Court at the 

2 scheduled. hearing. While Jacqueline and Kathryn disagreed with Eleanor's plcadinR 

3 concerns, the pleadings and hearings in these proceedings had become disjointed in that 

4 a companion Will Contest case, filed with this Court by Eleanor in Case. NO. P-14- 

5 080.595-E, intervened to suspend and continue the Trust matters until a.rter the, Will 

6 Contest case was resolved. The Will Contest was resolved with. a Stipulation for 

7 Dismissal in early January, 201.5. Further, Eleanor has been represented by three 

8 different sets of attorney's in these proceedings. Her current attorneys only 

9 commencing representation in late November, 2014, and they were not initially familiar 

10 with the prior proceedings in this case and the effect of the Will Contest case 

11 intervention. In any event, the Court finds that the initial pleadings filed on behalf of 

12 Jacqueline and Kathryn in these proceedings properly plead the claims for relief and 

13 the defense that the Court has relied upon in granting Judgment to them in these 

14 proceedings. Eleanor clearly had notice of the Pleadings and in fact the parties 

15 negotiated over all of the claims for relief and the affirmative defenses alleged by 

16 Jacqueline and Kathryn in concerted settlement negotiations in October, 2014, and such 

17 claims and defenses were contained in the several Petitions and Motions filed during 

18 the proceedings. In particular the defense of laches was mentioned in the context of 

19 equitable defenses mentioned in the initial pleading, and was the subject. of a Motion 

20 to Dismiss and resolve the case summarily both in late 2013 and in early 2014. 

21 Accordingly, the Court finds that there is no reason to file an Amended Pleading in 

22 these proceedings and Jacqueline and Kathryn's Motion seeking permission to file the 

23 same is considered. moot and resolved. 

24 
	 25. 	There are still some claims and issues that the Court is not resolving at this 

25 time. 'Eleanor filed a counterclaim for wrongful interference with contract with her 

26 Answer and Counterclaim filed herein on February 10, 2014. The Court finds that this 

27 Counterclaim should be dismissed without prejudice at this time, since the issues 

28 therein were not addressed by the Court in the January 30, 2015, hearing, but it seems 
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that the issues would be resolved, with its decision herein on the Countermotions. 

Nevertheless„ if Eleanor believes she has a. valid claim still against Jacqueline .ror 

3 wrongful interference with contract, as asserted in her Answer and Couni:erclaim, she 

4 is free to reassert the same. 

26. 	Each o the parties asserted a cl i in against th e other i n t hese proceedi rigs 

6 seeking to have the Court enforce the no-contest clause contained in the Trust against 

7 the other party. The Court finds that the positions of each of the parties, seeking the 

8 correct liii erpretati on 0 Ithe Trust pn)Vi si o n s as to entitlement to the Texas oil property, 

9 were not asserted in bad faith, and that therefore good cause to impose the no-contest 

10 penalties does not exist and such claims are denied with respect to both parties, Eleanor 

ii on the one hand, and Jacqueline and Kathryn on the other hand. 

12 	27. There still remains the issues and concerns of who will serve hereafter as 

the Trustee of the Trust, and whether or not the interests of subtrust 2 and subtrust 3 

14 in the Texas oil property should now be formally split and allocated with deeds from 

15 the main Trust to the subtrusts, so the parties can go their separate ways in dealing with 

16 their interests in the Texas oil properties, subject to the terms of the Trust with respect 

17 to SUbtrUst 2. Clearly, under the Trust provisions, the beneficiaries under subtrust 3 are 

18 granted the right to remove their interest in the Texas oil property out of the main Trust 

19 and subtrost 3, to be owned independently by the MTC Living Trust and Jacqueline 

20 and Kathryn as beneficiaries thereunder. However, the Court is directing the parties 

21 to submit to the Court, on or before March 2, 2015, information regarding the 

22 feasibility and effect of now splitting the Texas oil property between subtrust 2 and 

23 subtrust 3 (or the MTC Living Trust), and whether or not such division of interests 

24 could adversely affect the value and future ownership of the interests hereafter. The 

25 Court will set a hearing to consider this issue on March 20, 2015, at 10:00a.m. 

26 	28. With respect to whether or not Eleanor should be able to continue serving 

27 as Trustee, to address both Jacqueline's and Kathryn's position that she should be 

28 removed for breach of her duties as Trustee, and Eleanor's position that she is not 
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disqualified from serving, the Court also is directing the parties to provide a brief in 

support of their positions, filed on or before March 2, 2015, with the issue to then, be 

3 addressed by the Court at the hearing on March 20, 2015. 

41, 	29, 	Lastly., with resj ect. to the claim Jacqueline and Kathryn have made l 'Or an 

5 award of attorney ' s tees against Ple.,,anor, the Court is directing that the parties file with, 

6 their briefs due on or before March, 2, 2015, their argument and basis for their positions 

7 on the award of attorneys fees and costs against Fleanor for the Court to then resolve 

8 at the hearing on March 20, 2015. 

30. 	In addition to the matters addressed at the hearing on January 30, 2015, 

10 there is a pending appeal to the Nevada Supreme Court, assigned Case No. 66231, filed 

ii by Eleanor, appealing a portion of the Court ' s Order in these proceedings entered on 

12 July 7, 201.4. With the resolution of issues in this ease as herein provided, the matter 

13 on appeal is now rendered moot. Therefore, the parties should submit a stipulation to 

14 the Nevada Supreme Court dismissing that appeal, 

15 	 jUGMFNT  

16 	Pursuant to NRCP Rule 56, the Court finds that the pleadings and other 

17 documents filed herein, together with the affidavits and documentary evidence 

18 presented, show there is no genuine issue as to any material fact and that Jacqueline 

19 and Kathryn arc entitled to judgment against Eleanor as a matter of law in these 

20 proceedings. Therefore, and based upon the foregoing findings, good cause exists to 

21 now render judgment against Eleanor, in favor ofJacqueline and Kathryn, as follows: 

22 	A. 	Jacqueline ' s and Kathryn ' s Countermotion for Summary Judgment is 

/3 granted in part as hereinafter provided. The Court hereby declares, adjudges and 

24 determines that the allocation of interests in the Texas oil property between subtrust 2 

25 and subtrust 3, under the W.N. Connell and Marjorie T. Connell Living Trust., dated 

26 May 18, l 972, was properly made under the Trust provisions, with subtrust 2 receiving 

27 a 35.507% interest in the Texas oil property and subtrust 3 receiving a 64.493% 

28 interest in the Texas oil property. 
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B. 	The Court adjudges and determines that even if the allocation of the Texas 

2o il Property made following the death of William in 1 97 9 , in conjunction with the 

3 filing ofhis Federal. and Texas Estate Tax Returns, was not properly or accurately made 

4 between the two subtrusts, Eleanor's claim and effort to now challenge the allocation 

and assert an interest greater than 35.507% in the Texas oil property being in so btrust. 

o 2, is too late and barred under the doctrine of !aches, thereby making the actual division 

7 made final and binding upon her. 

	

8 	C. 	Eleanor's Countermotion tbr Summary Judgment is hereby denied, 

	

9 	D. 	On Or before March 2, 2015, Eleanor shall provide to Jacqueline and. 

Kathryn an accounting of the Texas oil property income received by the Trust from 

ii January 1, 2012, through the entry of this Summary Judgment, showing the total 

12 income received, expenses incurred, and any distributions made of the income. Within 

13 30 days following the entry of this Summary Judgment, Eleanor shall reimburse and 

14 pay to Jacqueline and Kathryn any portion of their 65% share of the Texas oil property 

is income which was not distributed to them during this period of time. From and after 

16 the entry of this Summary Judgment, 35% of the Texas oil property income shall be 

17 distributed to Eleanor as beneficiary under subtrust 2, and 65% of the income shall be 

18 distributed equally between Jacqueline and Kathryn as beneficiaries under subtrust 3 

19 and the MTC Living Trust. 

	

20 	E. 	Eleanor's Counterclaim for wrongful interference with contract asserted 

21 with her Answer and Counterclaim filed herein on February 10, 2014, is hereby 

22 dismissed without prejudice. 

	

23 	F. 	The Court adjudges and determines that the positions of each of the 

24 parties, seeking the correct interpretation of the Trust provisions as to entitlement to 

25 the Texas oil property, were not asserted in bad faith, and that therefore good cause to 

26 impose the no-contest penalties does not exist and such claims, both Eleanor's claim 

27 on the one hand, and. Jacqueline's and Kathryn's claim on the other hand, are denied 

28 with prejudice, 
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G. 	Each of the parties is directed to file further briefing on the following 

issues with the Court on or before March 2, 2015, which issues and matters will be 

3 resolved by the Court at the next hearing in these proceedings, hereby set on March 20, 

	

4 	201.5, at 10:00a.m.: 

	

5 	1) 	in the event there is no formai splitting of the Texas oil property between 

o subtrust 2 and subtrust 3 at this time, is there cause to remove Eleanor as Trustee and 

7 appoint Jacqueline as the successor 'fru stee of the Trust and the subtrusts thereunder? 

8 If cause does not exist for Eleanor's removal, would it still be better to appoint a 

9 neutral successor '.1.'rustee? 

	

10 
	

2) 	Should the interests of subtrust 2 and subtrust 3 in the Texas oil property 

1 1 now be formally split and allocated with deeds from the main Trust. to the subtrusts, so 

12 the parties can go their separate ways in dealing with their interests in the Texas oil 

13 properties, subject to the terms of the Trust with respect to subtrust 2? The Court wants 

14 the parties to provide recommendations from qualified persons knowledgeable with 

s respect to the Texas oil and mineral rights and the potential harm or benefit that could 

16 result in a splitting of the interests between the parties, and whether or not such 

17 division of interests could adversely affect the value and future ownership of the 

18 interests hereafter. 

	

19 	3) 	Lastly, with respect to the claim Jacqueline and Kathryn have made for an 

20 award of attorney's fees against Eleanor, the Court directs the parties to provide their 

21 argument and basis for their positions on the award of attorney's fees and costs against 

22 Eleanor in briefing filed on or before March 2, 2015, for the Court to then resolve at 

23 the scheduled hearing on March 20, 2015. 

	

24 	H, 	The parties shall each sign a Stipulation and Order for Dismissal of the 

25 Appeal presently pending in Nevada Supreme Court Case No. 66231, filed by Eleanor, 

26 appealing a portion of the Court's Order in these proceedings entered on July 7, 2014. 

	

27 	1. 	The Court retains jurisdiction over the Trust pending the finalization and 

28 resolution of the remaining issues mentioned above, to be addressed hereafter at the 
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SO OR.DERED AND AD3U'DGED this .2.5  chw of jary, 2015, 

7 
	

ltirt .L,,(PULY)U1N.T.V., 

S•ib•i•tod by 

ALBRIGHT, STODDARD, 
WARRICK & ALBRIGHT 

'''''' • 
By; 	 

TIIrrN ETN: WABNICETS. Q. 
Nevada Bar No. 001571 
801 South Rancho Drive, Suite D-4 
Las Vegas Nevada 89106 
Tol: (7( 	384-7111 

Altorneys 	aihryn A, Bouviei 

Approved by 

MARQUIS AURBACH COWING 

By: 

Submitted by. 

1.1.14E RUSRPO1 1lk:004, LTD, 
• 

TIT 	ETIMELL, ESP:L--  1 I Nava -.Barllo, 00875. 
3ox 37165.5 

1.,,as Vegas NV 89137-1655 
Tel: (702) 55 ,--4552 

.Attorney.5fbr Jacqueline MAloraoya 

10 

11. 

12 

1,3 

14 

15 

16 

17 

18 

19 

20 

21 

ITANEICWAKAYAMTK: '' EgQ7—  
Nevada Bar No 113.13 
CAN PICE ft REN.KA, ESQ. 
Nevada Bar No 11447 
10001 Park Pun Drive 
Las Vego.s NV 89145 
Tel: (702-382-0711 
Attorneys .  for Eleanor ConNell Hartman Ahern 

22 

.23 

24 

25 .  

26 
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EXHIBIT 2 



Electronically Filed 
04/0112015 1141:13 AM 

ORDR 
JOSEPH J. POWELL, ESQ. 
Nevada Bar No, 008875 
THE RUSHFORTH FIRM, LTD. 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Tel: (702) 255-4552 
Fax: (7021 255-4677 
oe 

Attorneys for Jacqueline M Montoya 

WHITNEY B. WARNICK, ESQ, 
Nevada Bar No, 001573 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel: (702) 384-7111 
Fax: (702) 384-0605 
gma@albrightstoddard.com  
Attorneys for Kathryn A. Bouvier 

Q 	4L 
CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

In the Matter of 	 CASE NO. P-09-066425 
THE W. N. CONNELL AND MARJORIE T. DEPT NO. XXVI (26) 
CONNELL LIVING TRUST, Dated May 18, 
1972, 	 Date of Hearing: March 20, 2015 

Time of Hearing: 10:00a.m. 

An Inter Vivos Irrevocable Trust. 

ORDER APPOINTING NEW TEMPORARY TRUSTEE 

A hearing in this proceeding was held on March 20, 2015, for the Court to consider and 

resolve some of the remaining issues in this case following the hearing herein on January 30, 

2015. At this hearing, the Court decided to appoint a new temporary Trustee for the W.N. 

Connell and Marjorie T. Connell Living Trust, dated May 18, 1972 (hereinafter referred to as 

the "Trust"). Based upon the unrelated, third party candidates recommended by the parties, 

Mr. Fredrick P. Waid, Esq., by Jacqueline M. Montoya and Kathryn A. Bouvier, and Premier 

Trust, by Eleanor Connell Hartman Ahern, and good cause appearing; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, that Eleanor Connell 

Hartman Ahern is immediately removed as Trustee of the Trust, subject to the rulings made 

by the Court on March 26, 2015, and until further order of this Court. In her place and stead, 
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Mr. Fredrick P. Waid, Esq., is hereby appointed as the acting temporary successor Trustee of 

the Trust, with full authority to manage the Trust and its assets, including the Trust's interests 
Ca h"7.4(s"

4 
 

in the Texas oil, gas and mineral property and interests in Upton County, Texas.  
TA 4-er-s444 44 rst L 014 	RD444ft e- POIr--ffeS 5s a41274.4-4--0—coes.44 as.-44-i•v4 	fte."k-A-1  

Mr. Waid's appointment as acting successor Trustee of the Trust is ade on a 

temporary, interim basis, until further order of the Court, Mr. Waid shall function as the sole 

acting Trustee of the Trust, with all powers and authority provided to him under the terms of 

the Trust instrument and the applicable Nevada Revised Statutes relating to a trustee's powers. 

Consistent with Nevada law, Mr. Waid, as Trustee, shall also honor all fiduciary obligations 

owed to all of the beneficiaries of the Trust. 

In her capacity as the former trustee of the Trust, and until such time that she might be 

reinstated by this Court to such position, Ms. Ahem shall fully cooperate with Mr. Waid in 

providing to him all pertinent information concerning the Trust's current business transactions 

and dealings and in making thisiznsition in trusteeship of the Trust. 

SO ORDERED this 30  day of March, 2015 

ITSTIRIC 1 COVRT JUL 

Submitted by: 
ALBRIGHT, STODDARD, 
WARNICK & ALBRIGHT 

By: 
Y B. WARN1CK, ESQ. 

Nevada Bar No. 001573 	 : 00875 
801 South Rancho Drive, Suite D-4 	 ox 371655 
Las Vegas, Nevada 89106 	 Eas Vegas, NV 89137-1655 
Tel: (702) 384-7111 	 Tel: (702) 255-4552 

Attorneys for Kathryn A. Bouvier 	 Attorneys for Jacqueline M Montoya 

Approved as to form and content by: 
MARQUIS ALTRBACH COFFING 

By: 

Nevada Bar No, 003430 
LIANE K, WAKAYAMA, ESQ. 
Nevada Bar No. 11313 

10001 Park Run Drive 
Las Vegas, NV 89145 

Attorneys for Eleanor Connell Hartman Ahern 

CMIcrelasylArgkkaLecollidincrroillikladarraporory Inlomk PlotComam,c 00:017101BMKiedc IlheirgingAgt Aird2pd 



E ITHIHX'a 



Electronically Filed 
04/20/2016 01:13:54 PM 

1 Marquis Aurbach Coffing 
Dale A. Hayes, Esq. 

2 Nevada Bar No, 3430 
Liane K, Wakayama, Esq. 

3 

	

	Nevada Bar No, 11313 
Candice E. Renka, Esq. 

4 Nevada Bar No, 11447 
10001 Park Run Drive 

5 

	

	Las Vegas, Nevada 89145 
Telephone: (702) 382-0711 

6 

	

	Facsimile: (702) 382-5816 
dhayes@maclaw.com  

7 lwakayama@maclaw.com  
crenka@maclaw.com  

8 	Attorneys for Eleanor Connell Hartman 
Ahern, as Trustee 

9 

10 

lef"4 4  
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
11 

In the Matter of 
12 	 Case No.: 	P-09-066425-T 

THE W.N. CONNELL AND MARJORIE T. 	Dept. No.: 26 
13 CONNELL LIVING TRUST DATED May 18, 

1972, An Inter Vivos Irrevocable Trust. 	Date of Hearing: March 20, 2015 
14 	 Time of Hearing; 10;00 a.m. 

15 
ORDER REGAUDDIF 	••:))).LI1L. BREACHMFMU IARY DUTY 

16 	 CLAIMS AND AWARD AT911: —/ItEr—RN 	S 

17 	This matter, having come before the Honorable Gloria Sturman on March 20, 2015, 2015 

18 	for summary judgment, Whitney B. Warnick, Esq. of the law firm Albright Stoddard, Warnick & 

19 	Albright appearing on behalf of Kathryn A. Bouvier, Joseph J. Powell, Esq. of the Rushforth 

20 	Firm, Ltd, appearing on behalf of Jacqueline M. Montoya, and Dale A. Hayes, Esq. and Liane K. 

21 	Wakayama, Esq, of the law firm Marquis Aurbach Coffing appearing on behalf of Eleanor 

22 	Connell Hartman Ahern, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust 

23 	dated May 18, 1972, the Court having considered the Brief Regarding Pending Issues; the Brief 

24 	Regarding Accounting, Fiduciary Duties, and Trust Administration; the Supplement to Brief 

25 	Regarding Pending Issues; the Supplement to Brief Regarding Accounting, Fiduciary Duties, and 

26 	Trust Administration; the Second Supplement to Brief Regarding Pending Issues, and the 

27 	underlying papers and pleadings, as well as the oral arguments of counsel, and good cause 

28 appearing therefore, the Court FINDS and ORDERS as follows: 
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9 

10 

11 

12 

13 

14 

13 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

1 	1. 	At a hearing held on January 30, 2015, the Court ordered that Eleanor Connell 

2 

	

	Hartman Ahern, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust dated 

May 18, 1972 (the "Trust"), to produce an Accounting. The Court further ordered the parties to 

4 	submit simultaneous briefing on the removal of Eleanor as trustee, an award of attorney fees and 

5 	the best way for the Trust's administration to continue, 

6 	2. 	The Court set a hearing on the remaining issues to be held on March 20, 2015, 

7 	 UNDISPUTED FACTS  
The Accounpag 

3. On March 13,2015. Eleanor filed a Brief regarding the Accounting, fiduciary 

duties and trust administration ("Eleanor's Brief"). 

4. Attached to Eleanor's Brief was an Accounting prepared by Certified Public 

Accountants, Garnett and King, for the time period of June 2013 through January 2015 (the 

"Accounting"), 

5. All expenses identified in the Accounting except for the $218,760.17 in Trustee 

fees are approved. The Court finds the Trustee fees unreasonable and not supported in any way. 

The Court further finds that it is improper for a Trustee to charge a 6% fee plus overhead 

expenses for staff and office space, The Court therefore finds that the easiest solution is to back 

out the Trustee's Fee from the Accounting as an unapproved expense; however, Eleanor may be 

entitled to compensation for her time in serving as Trustee, 

6, 	The $37,000 distribution to Jacqueline and Kathryn in June 2013 was for income 

earned and received by the Trust prior to June 2013. The Court therefore finds that the $37,000 

distribution should not be included in the Accounting as a credit to the 65% share that is to be 

held in trust for the benefit of Jacqueline and Kathyrn. 

7. 	Based on removing the $218,760,17 in Trustee fees and not crediting the $37,000 

distribution, the Court finds that a total of $2,163,758.88 shall be held in trust for the benefit of 

Jacqueline and Kathyrn, which represents their 65% share of the total net income received by the 

Trust from June 1, 2013 through January 31, 2015. 

Page 2 of 5 	
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1 	8. 	The $500,000 on deposit with Fidelity Capital Inc, ("Fidelity Capital") is not a 

2 prudent investment. 	s 	Gt. c/bpst.,41, 

	

3 	9. 	Aside from the $218,760,17 Trustee fees, the $37,000 distribution and the 

	

4 	$500,000 on deposit with Fidelity Capital, the Accounting is approved. 

	

5 	 Cutting Off the 65% Income  

	

6 	10. 	As Trustee of the Trust, Eleanor owed fiduciary duties to Jacqueline and Kathryn 

	

7 	as beneficiaries of the Trust. 

	

8 	11. 	In June 2013, Eleanor cut off the 65% income stream of the net oil revenue in her 
4414. OW 4- 4) (e 4/-' ir eA0/0"1( 7A4-krvi4 01-164  

	

9 	capacity as Trustee of the Trusty  
C ("a 

	

10 	 CONCLUSIONS OF LAW 

	

11 	12, 	Pursuant to Nev. R. Civ. P. 56(b), "[a] party against whom a claim, counterclaim, 

	

12 	or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or 

	

13 	without supporting affidavits for a summary judgment in the party's favor as to all or any part 

	

14 	thereof." "The judgment sought shall be rendered forthwith if the pleadings . . show that there 

	

15 	is no genuine issue as to any material fact that the moving party is entitled to judgment as a 

	

16 	matter of law." NRCP 56(c). The burden for demonstrating the absence of a genuine issue of 

	

17 	material fact lies with the moving party, and the material lodged by the moving party must be 

	

18 	viewed in the light most favorable to the non-moving party. Hwpes v. Hammargren,  102 Nev. 

	

19 	425, 429, 725 P.2d 238, 241 (1986). It is well settled in Nevada that the party opposing 

	

20 	summary judgment is entitled to all favorable inferences from the pleadings and documentary 

	

21 	evidence. See Mullis  v. Ney, Nat'l Bank,  98 Nev. 510, 512, 654 P.2d 533, 535 (1982). The non- 

	

22 	moving party, however, "must, by affidavit or otherwise, set forth specific facts demonstrating 

	

23 	the existence of a genuine issue for trial or have summary judgment entered against him," 

	

24 	Bulbman. Inc. v. Nev. Bell,  108 Nev. 105, 110, 825 P.2d 588, 591 (1992). 

	

25 	13. 	To prevail on a breach of fiduciary duty claim in Nevada, Jacqueline and Kathryn 

	

26 	bear the burden of showing that: (1) Eleanor owed them a fiduciary duty; (2) Eleanor breached 

	

27 	that duty; and (3) Jacqueline and Kathyrn sustained damages as a proximate cause of the breach. 

	

28 	See Mosier v. S. Cal, PlIyikians Ins. Exch.,  74 Cal.Rptr,2d 550, 565 (Cal, Ct. App. 1998). 
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1 	14. 	The Court concludes as a matter of law that Eleanor did not breach any fiduciary 

	

2 	duties as it relates to the Accounting. 

	

3 	15. 	The Court concludes as a matter of law that Eleanor breached her fiduciary duties 

	

4 	owed to Jacqueline and Kathryn by failing to retain a third-party trustee and petition the Court to 

	

5 	allow the 65% income stream to Jacqueline and Kathryn to be cut off As a result of Eleanor's 

	

6 	breach of fiduciary duties, Eleanor shall be removed as Trustee only over the 65% share of the 

	

7 	Upton County, Texas oil assets. Eleanor shall remain as Trustee over her 35% share of the 

	

8 	Upton County, Texas oil assets; however, a temporary successor Trustee shall be appointed over 

	

9 	the entire Trust until this litigation is finally resolved. 

	

10 	16. 	Based on Eleanor breaching her fiduciary duties, the Court will award Jacqueline 

	

11 	and Kathryn their attorney fees and costs pursuant to NRS 153,031(3)(b), The Court reserves for 

	

12 	a later date the exact amount of attorney fees and costs to be awarded. 

	

13 	BASED ON THE FOREGOING, IT IS HEREBY ORDERED, ADJUDGED AND 

14 DECREED that: 

	

15 	1, 	The $500,000 currently on deposit with Fidelity Capital shall be deposited into an 

16 FDIC insured bank account; 

	

17 	2. 	Jacqueline and Kathryn's claim for breach of fiduciary duty against Eleanor, as 

18 Trustes of the Trust, is DENIED as it relates to the AccountinN6m4  
o44016,  4 /4.- 4-1 	 4-**4- Joe 24Pdj 

	

19 	3. 	Summary judgment on Jacqueline and Kathryn's claim for breach of fiduciary 

	

20 	duty against Eleanor, as Trustee of the Trust, is GRANTED as it relates to Eleanor cutting of 

	

21 	their 65% distributions of the oil income in June 2013; 

22 

23 

	

24 	/ / / 

25 

26 

27 

	

28 	/1/ 
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8 

9 

10 

11 

12 	13 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

1 	4. 	Jacqueline and Kathryn shall submit an Application for their award of attorney 

2 	fees and costs pursuant to NRS 153.031(3)(b), which shall include a proper analysis of the 

3 	factors set forth in Prunzell v. Golden Gate Nat'l Bank,  85 Nev. 345, 455 P.2d 31 (1969) as well 

4 	as their redacted billing statements. The deadlines for the briefing schedule shall comply with 

5 	E.D.C.R. 2.20. The hearing on the Aplibton shall be set for May 13, 2015 at 9;00 a.m. 

IT IS SO ORDERED this/  7  -cta; of April, 2015. 

MARC 

Submitted by: 

/fit, 
e 	ay Air sq. 

Nevada 14ar No. 3430 
Liane K. Wakayama, Esq., 
Nevada Bar No, 11313 
Candice E. Renka„ Esq., 
Nevada Bar No. 11447 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorneys for Eleanor Connell Hartman 
Ahern, as Trustee 
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EXHIBIT 4 



Elecfronically Filed 

06/23/2015 04:29:49 PM 

JUDG 
JOSEPH J. POWELL, ESQ. 
Nevada Bar No. 008875 
THE RUSHFORTH FIRM, LTD. 
9505 Hill wood Drive, Suite 100 
Las Vegas, Nevada 89134 
Tel: (702) 255-4552 
Fax: (702) 255-4677 
joey@rushforthinet 
Attorneys for Jacqueline M Montoya 

WHITNEY B. WARNICK, ESQ, 
Nevada Bar No, 001573 
ALBRIGI-II', STODDARD, WARNICK & ALBRIGI-IT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel:, (702) 384-7111 
Fax: (702) 384-0605 
gnia@alblightstokard. Co  
Attorneys for Kathryn A, Bouvier 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

In the Matter of 
THE W. N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRUST, Dated May 18, 
1972, 

CASE NO. P-09-066425 
DEPT NO, XXVI (26) 

Date of Hearing: May 13, 2015 
Time of Hearing: 9:00a.m. 

An Inter Vivos Irrevocable Trust. 

JUDGMENT AND ORDER APPROVING AWARD OF ATTORNEY'S FEES 

The MOTION IN SUPPORT OF AWARD OF ATTORNEY'S FEES AND COSTS filed 

herein by Movants, Jacqueline M. Montoya and Kathryn A. Bouvier, having come on for hearing 

before the Honorable Gloria Sturman on May 13, 2015; Movants being represented by their counsel, 

Whitney B. Warniek, Esq., of the law firm Albright, Stoddard, Warnick & Albright, and Joseph J. 

Powell, Esq., of The Rushforth Firm, Ltd.; Eleanor Connell Hartman Ahern, being represented by her 

counsel, Kirk B. Lenard, Esq., and Tamara Beatty Peterson, Esq., of the law firm of Brownstein Hyatt 

Farber Schreck, LLP; and, the Trustee, Fredrick P. Waid, being present and represented by his counsel, 

Russel J, Geist, Esq., of the law firm of Hutchison & Steffen, LLC; the Court having reviewed the 

Motion filed and the Opposition thereto, and having heard oral argument from counsel, and being fully 

advised in the matter, the Court finds and Orders as follows: 

o Voluntary tbsrnissal 
O Involuntary Dismissal 
ij stipulated Dismissal 

Motion to tilsmiss by Dult(6) 

V_. 
014ummary Judgment 

tipulatect Judgment 
0 Default ,ludgment 
CI Judgment of Arbitrption 

    



The Court finds that Movants' Motion provides the information for evaluating an award of 

attorney's fees under Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969). 

These factors are: 1) the advocate's professional qualities; 2) the nature of the litigation; 3) the work 

performed; and, 4) the result 

The Court finds that all of the fees requested by Movants' Nevada counsel, including the sum 

of $122,260.00 incurred by Kathryn A, Bouvier ("Kathryn"), and the sum of $269,733.80 incurred 

by Jacqueline M. Montoya ("Jacqueline"), were incurred as a result of the breach by Eleanor Connell 

Hartman Ahern ("Eleanor") of her duties as Trustee of the W. N. Connell and Marjorie T. Connell 

Living Trust Dated May 18, 1972 ("Trust"); and, therefore, pursuant to NRS 153,031(3)(b), Eleanor 

is personally liable to Kathryn and Jacqueline to reimburse to them the fees they incurred and judgment 

should be entered against Eleanor and in favor of Kathryn and Jacqueline for that purpose. These fee 

amounts axe for services rendered to Kathryn and Jacqueline by their counsel through March 20, 2015, 

and they are not precluded from seeking an additional award of fees for legal services rendered on their 

behalf in these proceedings after that date. 

The Court finds that the reimbursement of costs to Katblyn and Jacqueline sought in their 

Motion, including the amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought 

by Jacqueline, should not be awarded at this time, until further proof and corroboration thereof is 

provided to the Court, consistent with the guidelines provided by the Nevada Supreme Court in the 

case of Cadle Company v. Woods & Erickson, LIT, 131 Nev. Adv. Op. 15, 345 P.3d 1049 (2015). 

The Court further finds that reimbursement to Kathryn and Jacqueline of fees and costs they 

incurred with Texas counsel, prior to the commencement of these proceedings, as requested in their 

Motion, totaling $82,349,23, cannot be awarded to them under NRS 153.031(3)(b), because said fees 

and costs were not incurred in these proceedings, or as a direct consequence of Eleanor's breach of her 

fiduciary duties. 

Therefore, based upon these findings and good cause appearing: 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 

1. 	Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of 

Kathryn A. Bouvier, for attorney's fees she incurred through March 20, 2015, in the amount of 
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$122,260.00, together with interest accruing on said principal amount at the legal rate of interest in 

Nevada, from the date of the entry of this Judgment until paid in full. 

2. Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of 

Jacqueline M. Montoya, for attorney's fees she incurred through March 20, 2015, in the amount of 

$269,733.80, together with interest accruing on said principal amount at the legal rate of interest in 

Nevada, from the date of the entry of this Judgment until paid in full. 

3. Kathryn's and Jacqueline's requests for an award of costs incurred, including the 

amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought by Jacqueline, are 

denied at this time without prejudice. If they reapply for an award of costs incurred herein, they must 

provide further proof and corroboration thereof to the Court, consistent with the guidelines provided 

by the Nevada Supreme Court in the ease of Cadle Company v. Woods & Erickson, LLP, 131 Nev, 

Adv. op, 15, 345 P.3d 1049 (2015), 

4, 	Kathryn's and Jacqueline's request for an award of fees and costs incurred by their 

l I l 

I II  

l I 
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By 
ei1?7,717 RNICK, ESQ 

Nevada Bar No, 001573 
801 S. Rancho Dr. #D-4 
Las Vegas, NV 89106 
Attorneys/be Kathryn A, Bouvier 

Approved by; 

By 

Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,349,23, is 

hereby denied. 

IT IS SO ADJUDGED AND ORDERED this  Lii1A-c-hlay of-Mar, 2015. 
00e 

Submitted by; 

ALBRIGHT, STODDARD, WARNICK 
& ALBRIGHT 

JOSEPH J. POWV,I,L,ESQ. 
Nevada Bar No 008875 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Attorneys for Jacqueline M Montoya 

--1CHRECI LL 

4d 
KIRK B, 	4-9-.5 ESQ 
Nevada Bar No. 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No, 5218 
100 North City. Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorneys for Eleanor Connell 
Hartman Ahern 

ER 
	

HUTCHISON & STEFFEN, LLC 

RUSSEL J, GEIST, ESQ. 
Nevada Bar No. 9030 
10080W. Alta IDL, Suite 200 
Las Vegas, NV 89143 
Attorneys for Trustee, 
Fredrick P. Wad 
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Submitted by: 
6 

ALBRIGHT, STODDARD, WARNICK 
7 
	

& ALBRIGHT 

8 By 

9 

10 

11 

12 

13 

14 By 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

WHITNEY B.NIARN 
Nevada Bar No. 001573 
801 S. Rancho Dr, #D-4 
Las Vegas, NV 89106 
Attorneys for Kathryn A. Bouvier 

KIRK B. DiNHARD, ESQ 
Nevada Bar No. 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No, 5218 
100 North City. Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorneys for Eleanor Connell 
Hartman Ahern 

Approved by: 

BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 

HUTCHISON & STEFFEN, LLC 

By 

jESQ 
8875 

nlwoocl Drive, Suite 100 
Las Vegas, Nevada 89134 
Attorneys for Jacqueline M. Montoya 

1 Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,349.23, is 

2 hereby denied, 

3 
	

IT IS SO ADJUDGED AND ORDERED this 	day of-May; 2015. 

4 

5 
	

DISTRICT COURT RIDGE 

RUSSEL J. GET, ESQ. 
Nevada Bar No. 9030 
10080 W. Alta Dr., Suite 200 
Las Vegas, NV 89145 
Attorneys for Trustee, 
Fredrick P. Wald 

27 

28 
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HUTCHISON EFFE 

RUSSEZfST , ESQ. 
Nevada ar No. 9030 
10080W, Alta Dr., Suite 200 
Las Vegas, NV 89145 
Attorneys for Trustee, 
Fredrick P, Waid 

1 Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,349.23, is 

2 hereby denied, 

3 
	

IT IS SO ADJUDGED AND ORDERED this 	day of-Mery', 2015, 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Submitted by: 

ALBRIGHT, STODDARD, WARNICK 
& ALRIGHT 

By 
WHITNEY B. WARNICK, ESQ 
Nevada Bar No. 001573 
801 S. Rancho Dr, #D-4 
Las Vegas, NV 89106 
Attorneys fbr Kathryn A. Bouvier 

Approved by; 

BROWN-STEIN HYATT FARBER 
SCHRECK, LLP 

KIRK B. LENHARD, ESQ 
Nevada Bar No. 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No 5218 
100 North City Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorneys for Eleanor Connell 
Hartman Ahern 

DISTRICT COURT JUDGE 

THE RUSHFORTH FIRM, LTD 

By 
JOSEPH J. POWELL,ESQ. 
Nevada Bar No. 008875 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Attorneys for Jacqueline M Montoya 

By 

22 

23 

24 

25 

26 

27 

28 
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Electronically Filed 
09/25/2015 10:12:41 AM 

MOT 
KIRK B. LENHARD, ESQ,, Bar No. 1437 

2 klenhard@bhfs.com  
TAMARA BEATTY PETERSON, ESQ., Bar No 5218 

3 tpetersonAbhfs.com  
BENJAMIN K. REITZ, ESQ., Bar No 13233 

4 breitz64bh fs.com  
BROWNS FEIN HYATT FARBER SCI -IRE.CK, LLP 

5 100 North City Parkway, Suite 1600 
Las Vegas, NV 89106-4614 

6 Telephone: 702,382,2101 
Facsimile: 702.387,8135 

7 

CLERK OF THE COURT 

Attorneys,* Eleanor Connell Hartman Ahern 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

CASE NO,: P-09-066475-T 

DEPT. NO,: XXVI 

MOTION FOR 'DISTRIBUTION OF 
TRUST 'INCOME. IN ACCORDANCE 
WITH THE COURT'S SUMMARY 
JUDGMENT DATED APRIL 16, '2015 
ON ORDER SHORTENING TIME 

Date of Hearing: 

Time o Hearing: 

Eleanor Connell. Hartman Ahern, by and through her Counsel of record, the 

law firm. of Brownstein 'Hyatt Farber Schreck, LLP, hereby submits this:Motion for 

Distribution Of Trust Income In Accordance With The Courts Summary Judgment 

Dated .April .26, 2014 on Order Shortening Time. This Motion is made pursuant to 

EDCR 2.24 and is based Upon the following Affidavit of Tamara Beatty Peterson, 

Esq., the Memorandum of Points and Authorities below, the papers and pleadings 

28 1// 
°1St 7 TUW111:.4 N41 129i 

8 

9 

10 

1.1 

1.'2 

13 

14 

15 

16 

17 

18 

19 

20 

.21 

. 22 

23 

24 

75 

.26 

27 

In the Matter of THE W.N. 
CONNELL AND MARJORIE T. 
CONN•LL LIVING MUST 
DATED May 18, 1972, An Inter 
Vivos Irrevocable Trust 



DATED this day or 	  :201 - 

Submitted by.: 
'BRQWNSTEIN HYATT F 

04 //16 

DISTRICT JUDGE 

aykrtbkik 

on file in this case, and any oral argument requested by the Court.. 

DATED this 23 rd  day of September, 2015, 

3 

ORPER SHORTENING  TIME 

Good cause appearing therefore, 

if Is HEREBY ORDERED, ADJUDGED ANT) DECREED that the time for 

the hearing of the foregoing Motion be, and the same hereby is, shortened. and the 

same will be heard on the day of 2015 at ci L'f) A m at the 

above-entitled. Court located at the Regional Justice Center, 200 Lewis Avenue, Las 

Vegas, 'Nevada 89155, in Department 26, Courtroom 3H. 

23 By; 

24 

25 

26 

27 

	

TAMA.RA BEArITY PETERSON, 'ESQ, Bar No 5218 

hreitzablifs,cpm 
-ERTNiCiFir Cif ' -Parkway, Suite 1600 

klc.nhard@blits.corn 

tpeterson(iiThhfs.com  
BENJAMIN K. REITZ, ESQ., Bar No. 13233 

Las Vegas, NV 89106-4614 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

19 

20 

21 

By: I :10~te'R 
KIRK B. LENH.ARD, 
kl.tinliarc.1QbhS.corn 
TAMARA BEATTY PETERSON, 	Bar No 5218 
tpetersonpbhfs,com 
BENJAMIN K. REnz, ESQ„ Bar No 13233 
brei tz.(i.Zbhfs.com  
Las Vegas. NV ..89106 ,46.1.4 
Telephone: 702.382.2101 
Facsimile: 702.382.8135 

FARBER SCHRECK, LLP 

V1

i  
Of ; c 

yr 4. 

I S 177;010 	I .:1S), I 



riv  
NUIARY-13  TBLIC 
My commission. expires: March 14., 2018 

1 7713001%.1 32441-9.1 
	

3 

AFFMAVIT OF TAMNRA BFAIIY .J F . 	 E] Q.IN SUPPORT OF 
MOTION R DISTRIBUTION OF TJWSTiNCOA  CC ORD CE 
WITH THE COURT'S SUMMARY JUDGMENT DATED APRIL 16 2015 

3 
	

ON ORDER SHORTENING TIME  

4 STATE OF NEVADA 

5 COUNTY OF CLARK 

	

7 
	Tamara Beatty Peterson, Esq., being duly sworn, states as follows: 

	

8 
	1. 	1 .am a Shareholder with the law firm of 'Brownstein Hyatt, Farber 

Schreek, LLP, and counsel of record for Eleanor Ahern in this action. I make this 

10 Affidavit in support Of Ms., Aherifs Motion for Distribution of Trust Income In 

Ii Accordance With, The Court's Summary Judgment Dated .April 16, 2015. .1 have 

12 personal knowledge of the matters set fbrth in this Affidavit and, if called as a 

13 witness, couid and would competently testify thereto. 

	

14 
	2. 	Pursuant to the Court's Summary Judgment dated April 16, 201.5, Ms, 

15 Ahern is entitled. to 35% of the Trust's income fromth Texas oil properties. 

	

16 
	3. 	Ms. Ahern has not received any of her share of these funds from the 

17 Court-appointed interim trustee, Mr. Fredrick P. Waid. 

	

18 
	4. 	Ms. Ah.erri,. being .dependent on the Trust income for her livelihood, 

19 requests that the Court hear this Motion on an Order Shortening Time so that she is. 

20 .  able to obtain the funds she needs to subsist, as well as to fund the continued 

2.1 titigation of this matter, 

'DATED 23"1  day of September, 20.15 

23 

25 

26 

27 

28 

Subseribq And sworn to before me 
on. the 23" day of September, 2015. 



	

1 	 MEMORANDUM OF POINTS AND  AUTI-101UTIES 

	

2 	On April 1, 2015, this Court filed an Order appointing Fredrick P. Waid as 

3 the interim trustee ("Interim Trustee") of the Trust. (See Order Appoint New 

4 Temporary Trustee dated April 1, 2015, on file herein.) On April 16, 2015, this 

5 Court tiled Summary Judgment in this matter stating, among others things, as 

6 follows: From and after the entry cf this Summary Judgment, 35% qf the Texas oil 

7 property income shall be distributed to Eleanor as beneficiary under subtrust 2, 

8 and 65% of the income shall be distributed equally between Jacqueline and 

9 Kathryn as beneficiaries under subtrust 3 and the MTC Living Trust," (See 

10 Summary Judgment dated April 16, 2015, p. 15:15-19, on file herein,) The 

	

11 	Surronary Judgment was entered on April 17, 2015, (See Notice of Entry of Order 

12 on Order on Summary Judgment dated April 17, 2015, on file herein.) The Court 

13 entered judgment after finding that Ms. Ahern is entitled to 35% pursuant to the 

14 Trust documents, and the Court has not issued any other orders regarding the 

	

15 	distribution of Trust income in this case, Nonetheless, the Interim Trustee is 

16 holding the money representing Ms. Ahem's 35% share. 

	

17 	Based on a partial accounting provided by the Interim Trustee on September 

	

18 	10, 2015, the Trust has earned a considerable sum of money since April 2015. The 

	

19 	Interim Trustee has distributed to Jaqueline and Kathryn their share of this Trust 

20 income, However, as of the filing of this Motion, Eleanor has not received any of 

	

21 	her share of the Trust income as provided in the Court's interpretation of the Trust 

22 documents and the Court's Summary Judgment. 

	

23 	Ms. Ahern requires an initial payment of $30,000 to cover legal expenses for 

	

24 	her current representation, and a monthly distribution of $11,000 for living 

25 expenses and $10,000 for continued legal expenses. A breakdown of living 

26 expenses is attached as Exhibit B. 

	

27 	On September 14, 2015, Ms. Ahem's counsel sent correspondence to the 

28 Interim Trustee requesting on Ms. Ahem's behalf that she receive, at minimum, a 
018i7N00i1132941291 	 4 



7 per month to cover her living expenses and to help fund her defense in this 

8 	litigation. 

9 	DATED this 23rd of September, 2015. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

By: 

kl9R "..T cnliardLbhfs.com  
TAMARA BEATTY PETERSON, ESQ., Bar No. 5218 
tpetersorObhfs.com  
BENJA14NI K. REITZ, ESQ., Bar No 13233 
breitz@bhfs.com  
Las Vegas, NV 891064614 
Telephone: 701382.2101 
Facsimile: 702.382,8135 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 

limited distribution of Trust Income of $21,000 per month to help cover her living 

2 expenses and to help fund her defense in this litigation. The Interim Trustee 

3 refused. The correspondence is attached hereto as Exhibit A. 

4 	Through this Motion, Ms. Ahern, being dependent on the Trust income for 

5 	her livelihood, respectfully requests that the Court order the Interim Trustee to 

6 make limited distributions consisting of an initial payment of $30,000 and $21,000 

23 

24 

25 

/6 

27 

28 
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TODD L. MOODY, ESQ. 	JOSEPH J. POWELL, ESQ. 
tmoodyAhutchleg_al.com 	 Rrobate_*rushforth firm. corn 
RUSSEL J. GEIST, ESQ. 	 THE RUSI1FORTH FIRM, LTD. 
rpjst@hutchlegal.com. P.O. Box 371655 
1-11 _70-IISON & STEFFEN, LLC 	Las Vegas, NV 89137-1655 
10080 West Alta Drive, Suite 200 	Attorneys for Jacqueline M Montoya a nd 
Las Vegas, NV 89145 	 Kathryn A. Bouvier 
Attorneys for Fredrick P, Waid, 
Court-appointed Trustee 

an employee of Brownstein Hyatt Farber 
Schreck, LLP 

:a g P. 

1 	 CERTIFICATE OF SERVICE  

2 	I HEREBY CERTIFY that I am an employee of Brownstein Hyatt Farber 

3 Sehreck, LLP, and pursuant to NRCP 5(b), EDCR 8,05, Administrative Order 14-2, 

4 and NEFCR 9, I caused a true and correct copy of the foregoing MOTION FOR 

5 DISTRIBUTION OF TRUST INCOME IN ACCORDANCE WITH THE 

6 COURT'S SUMMARY JUDGMENT DATED APRIL 16, 2015 ON ORDER 

7 SHORTENING TIME to be submitted electronically for filing and service with 

8 the Eighth Judicial District Court via the Court's Electronic Filing System on the 

9 -25*-day of September, 2015, to the following: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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EXHIBIT A 

EXHIBIT A 



13:0Amstein Hyatt 
Farber Sthreck 

,beri4 20'1t  
•liarnar Boeitit Nttirsron 
AtLomy t Law 
7p2 : 434.70itei tel 
7D2.382.61•35 .11:ix 
tWarsonebhit.eorn 

VIA EMAIL 

Fred. P. 
Hutoil!son & Steffen, LLC 
10080 West Aits Drive, Suite 200 
Las' Vtga$, NV.8G145 

l7/6 istriI)Lition of Trust lort. orne 

Dear Fred: 

As you Imo, this firm represents Ms, Eleanor hrri in the matter of The INN. •Coefl. and Maq'cirie T. 
Coonett LiVing 	7-27.431), .t .fated.11/1. 5y 1.8.  1972, Case N. P-0.9.-W .421,:i-T, LM,triot Court of cork. 

Nevada. Ms. Ahem is,a beneficiary of the Ttyst. for which :y .Ou ouffently.serve a's Trustee pursuant 
to a Court cire,er il!ated April .1, .2015. 

On April 16, 2015, the Court granted Summary Judgment in this matter, statin, among other things, as 
fo4ows. 

'Ronl .anc.1 alter the . entry O1 Ards, s .urrirnary Judgrrkent . , 55%, of the Texas oil property 
inf.:67e shall be distribOed to Eleanor as beneficiary under suOtrust.2,. and. 65% of the. 
]noome Oail e distributed ecitioy befikeen jacquane and Kathryn as b42nefleiries 
under slibtrust n. and the MTC; Livlrig Trust :  

(Soo Summary Jaigriant dated April 16, 2015, p 15:15-10.) The Summary Jlicigment igvas enterM on 
April 17, 2015: ($a.e Notice of Entry of Order on Summary Judgment dated April 17 :  201.5.) The Court6 
entered judgment. after finding that Ms., Ahern is entitled to 35% of the oil property income pursuant to the 
'Trust docuMents., and the Count has not issued on ether Ord84 .roo,..thri.O. the distribution cf Trust incorni. 
in thi& 

Based on a partial acoounttng you prOv.id.ed on September 10, 2015, tine Trust has earned considomble 
income since April 2016. Your previous accountings inditata that you have distributed 65% of the income 
to the other benefic .ianes, Jaquuline arid Kathryn, in accordance with the Court's order .. However.. as ot the 
date of this letter, Ms. Ahern has not received any distributions of Trust Income. While Ms. Ahern has 
eiripapied the order aro,ntin9 ummey judgment Md. is reSviiin:ci her Tignt tne; . ein, there is no stay en the 
oehdhg order and .at:a tnIn!murn Ms. Ahem still hdlOe a 36% InteraSt, 

Through t .h .is .  /otter, and without .Feinquish.ing her right to receive full . distributions up to and induding 35 6/0 
now:..thd in the tuture Ms. Allem reque,$ts i hiir c,-..ap[city as beneficiary of the Trust that you distribute 
irnited funds to her monthly to pi -coAde :for 11 , 11 .  Ivhi expenoes, Inc:Aiding inerementril litigation expenses 
necessary to defend against the new claims made by Jacqueline and Kathryn and protect Ms, Ahern's 
interest in the Trust. it is expected that Ms. Ahem's !Mng expenses will total V 1,000 per tnOnth and that 

l'CONDettt City f'/rkW 	t{t.t 15";1)!) 
1.4N kciv,in, NV fil.t0Cr4E.i'zi 

',0Mg2,211.1.1. 

LlrowilstEir, 1-iyuki,.RIFEAN ;;;;tHuuk,.E.LF 



Fredrick P. Wald, Esq.  
September 14. 2016 
Page 2 

litigation Costs wilt average approximately $10,000 in the short term (given the opening appellate brief due 
October 20, 2015, and the evidentiary hearing scheduled for November 9, 2015). 

Distributions can be sent to my office and made payable to M. Ahern and my Firm jointly. Please contact 
me if you have any questions or would like to discuss further. If I do not hear from you by close of business 
on Wednesday, September 15, 2015, 1 will presume that you are unwilling to provide Ms. Ahern with her 
living expenses and will file an emergency motion with the Court for the distribution of said funds. 

Thank you for your attention to this matter. 

ra Beatty Peteelttn, 

cc: 	Todd L. Moody, Esq. 
Russel J. Geist, Esq. 

0151771moISJ303559 1 



Peterson, Tamara Beatt 

From 
Sent 
To 
Cc 

Subject: 

Fredrici< P. Waid <FWaid@.iwthlegaLccirri ,- 
Mond.oy, Septerber 21, 2015 438 PM 
Pattdts, 
Todd L. Moody; RI,Jsei J. Geist; Peterson, Terrtara S'eatty; Lenharsi, Kirk B. 
RE: Connell Trust ,IElearioT Ahert 

Dear Tarniny and Kirk 

1 have reviewed your lethT ol`Sewember 14, 2015, wherein 	 E.T1111,1W 
distributions tc.1 Te1:..tur Ahern. .A.fti2.r considerirg the. otzlity of t.h 	inesiniz.( Wing, but ncit limited to. 
Honor's 4dtni,ioo ti,.!inc,! that Ii odare owed:by her to the trust (arnouutt stfli undei.t!iminod, but estiried to 

he in .tlwup. ol$g(.0„000toovur $7. : 000 .,(00) z-Ind the 	 Fideiity Canitai Ci5Q0,000 tutids) maur ., 
ritust re.sptz, t;f0 y a;zclint.:: and :3got that 	 .inore .apnropriate for the 'Court 
di Oh. bUi ik)tW 

 
are wigraraed xt 	s 	se [01.'..zne'101QW IV you will tTh tieh a Petifion 	ciistTibutio2:5 

ther);01.1 doh 311C to Seek ustructions fiorn.the .C..n.nt with r..6peet toyrnir req st. Thafflf. you again .fot 
your eior't s. . 

Sincmly, 

Fred 

Please 56e attached co,rrespondence .  from Tamara aeatty Peterk.n, 

Thank you, 

Erin I. Porcells 
Le - 1 Secretary 
prowrlstein Hyatt Farber $threck, ars 
100 North City Parimty, Suite 11".)00 
Lat. V6gai, Nyzaac,36 
702.454.7005 •:ei 

',ST.ATEMP.NT OF CONFIDENTIALITY .{t DISCLAIMER The information contained in this email message 
is attorney privileged and confidential, intended only for the use of the indiiddnal or entity named above. If the 
reader of this message i!3 not the intended recipient, you are hereby notified that any di.ssernination, distribution 
or copy ofthi:s enmi .I is8trietly prohibited. Ef you ha v reQeived this email in error, plens notify us immediately 
by caning (3.0.3)72.23-1300 ancldekio the mes$a.ge: Thai* you, 

Fredrick P. 
Of Counsel 

fft ̀T:C 14 I RON 	S T F P N 
ITEIER=1:12 



HUTCH ISON & STEFFEN, LAX. 
(702) 385-2500 
hutchleaal.corn  

Notice of Confidentiality: The information transmitted is intended only for the person or entity to whom it is addressed and may 
contain confidential and/or privileged material, Any review, retransmission, dissemination or other use of, or taking any action in 
reliance upon, this information by anyone other than the intended recipient is not authorized. 
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EXHIBIT B 

EXHIBIT B 



EXHIBIT OF LIVING EXPENSES 

.. 	 DESCRIPTION OF EXPENSE . _ AMOUNT 
Current rental Home lease ends November 1,2015 

.. 
$1,770,00 

Automobile Payment $414.39 

Automobile Insurance Payment $229.90 

Food and veterinary supplements for service dog (Captain), food for 
other animals (cat and African Gray Parrot) 

$600.00 

House cleaning (per physical limitations) $400.00 

Fuel $500,00 

Personal Items $495.00 

Doctor Visits $575.00 

Groceries 5850,00 

Assistance ($18.75/hour x 8 hours/week x 10 days) $4.500.00 

TOTAL S I 0,334,90 

On117710(101ki3:16901,1 
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Electronically  Filed 
0110512016 09:213:13 AM 

1246u. odutLK---- 
1 ORDR 

Todd L. Moody (5430) 
2 Russel J. Geist (9030) 

HUTCHISON & STEFFEN, LLC 
3 10080 West Alta Drive, Suite 200 

Las Vegas, Nevada 89145 
4 ('T02) 385-2500 

(702) 385-2086 FAX 
tmood chutchle aLcom 
r ist tutchle 	n 

6 
Attorneys for Fredrick P. Waid, 

7 Court-appointed 1).ustee 
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CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the matter of 

THE W,N, CONNELL AND MARJORIE T, 
CONNELL LIVING TRUST DATED May 
18, 1972, an Inter Vivos Irrevocable Trust. 

	
Dept, 26 
Case No.; P-09-066425,T 

QUER INSIKLICTINGasoTEE TO ADVANCE FUNDS  

Date of Hearing: 11/04/15 
Time of Hearing: 9:00 a.m. 

A hearing  was held on November 4,, 2015 on a Motion for Distribution of Trust Income 

in Accordance with the Court'S Summary JudgMent Dated April 16, 201$ on Order Shortening 

Time ("Motion") filed by Eleanor Connell Hartman Ahern ("Eleanor"), Both Fredrick P. Waid, 

acting Successor Trustee ("Trustee") of The W.N. Connell and Marjorie T. Connell Living 

Trust, dated May 18, 1972 ("Trust"), and Jacqueline M, Montoya and le.iithr yti A. Bouvier 

responded to the motion, Eleanor Connell Hartman Ahem ("Eleanor") was represented b y  Kirk 

Lenhard and Tammy Peterson of Brownstein, Hyatt, Farber & Scbreck, LLP; the Trustee was 

represented by  Todd L. Moody  of Hutchison & Steffen, LLC; and Jacqueline M, Montoya and 

Kathryn A. Bouvier were represented by Joseph J. Powell of The kushforth Firm. Havin g  

considered the Motion, the responses thereto, and the evidence and arguments presented at the 

time of hearing, 



IT IS HEREBY ORDERED that the Motion is granted in part and denied in part, and 

2 the Court instructs the Trustee as follows: 

3 	1, 	The Trustee will advance to Eleanor $5,000,00/month for living expenses from 

4 	 November 2015 to February 2016; 

2. The Trustee will advance to Eleanor $10,000,00/month, payable directly to 

Brownstein Hyatt Farber Schreck, LLP, for ongoing attorney's fees from 

November 2015 to February 2,016; and 

3. The Trustee will advance to Eleanor $30 5000.00, which may be paid in monthly 

installments, payable directly to Brownstein Hyatt Farber Schrock, LLP, for past 

attorney's fees, 

IT IS EURTI-IER ORDERED that the Trustee is only required to advance funds if such 

funds are available; 

/ / 

/ / / 
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/ / / 

/ / / 
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/ / / 
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IT IS FURTHER ORDERED that the advanced funds are to be repaid by Eleanor upon. 

2 11 settlement or resolution of this 
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Attorneys for Fredrick P. Waici, 
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	II Approved as to form and content: 
16 

4 gI BROWNSTEIN HYATT FARBER 
8 17 11 SialittEX, 1-1,13  

19 11 IirLi3. Lenhard, Esei1437 
Beatty Peterson, Es 	18) 

20 II 1/00 North City Parkway, Suite 1600 
as Vegas, NV 89106-4614 

21 11 IdenhardOblifs,com 
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Electronically Filed 
01/20/2016 09:18:43 AM 

MRCN 
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THE RUSHFORTH FIRM, LTD. 	 CLERK OF THE COURT 
JOSEPH J. POWELL 
State Bar No. 8875 
P. 0. Box 371655 
Las Vegas, NV 89137-1655 
Telephone (702) 255-4552 

5 fax: (702) 255-4677 
e-mail: probate@rushforthfirm.com  
Attorneys for Jacqueline M. Montoya and 
Kathryn A. Bouvier 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In re the Matter of the 

THE W.N. CONNELL and MARJORIE T. 
CONNELL LIVING TRUST, dated May 18, 
1972 

A non-testamentary trust. 	Case No.: P-09-066425-T 
Department: 26 (Probate) 
PC1 (Judge Sturman) 

MOTION FOR RECONSIDERATION ON ORDER SHORTENING TIME 

JACQUELINE M. MONTOYA ("Jacqueline") and KATHRYN A. BOUVIER ("Kathryn"), by 

and through their counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, 

LTD., hereby submit this "Motion for Reconsideration on Order Shortening Time" in which they 

hereby request that this Court reconsider and negate or, in the alternative, indefinitely suspend its 

"Order Instructing Trustee to Advance Funds" dated December 29, 2015 ("Order"), which was the 

result of and related to the "Motion for Distribution of Trust Income in Accordance with the Court's 

Summary Judgment Dated April 16, 2015 on Order Shortening Time" filed on September 25, 2015 

and the "Reply in Support of Motion for Distribution of Trust Income" filed on October 27, 2015 

(referred to collectively herein as the "Petition") which were filed by ELEANOR CONNELL 

HARTMAN AHERN, by and through her counsel of record, TAMARA BEATTY PETERSON, Esq. 
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10 II at the Regional Justice Center, 200 Lewis Avenue, 

11 

12  II Respectfully submitted by: 

1 and KIRK B. LENHARD, Esq., of BROWNSTEIN HYATIT FARBER SCHRECK, LLP. This Motion 

2 I is made and based upon the pleadings and papers on file, points made herein along with the cited 

3 authority, the exhibits attached hereto, and any oral arguments that the Court may entertain. 
4 

ORDER SHORTENING TIME 
5 

6 
	Upon the Declaration of Joseph J. Powell, Esq., and good cause appearing therefore, 

7 
	IT IS HEREBY ORDERED, ADJUDGED, and DECREED that the time for hearing of the 

8  I above-entitled matter will be shortened and will be heard on the 1  day of 

9 2016, at the hour oft61 .m. in Department 26 of the Eighth Judicial District Court, located 

11-11  L-6 
Date 

177-0-7-Vil1age Center Circle, Suite 150 
Las Vegas, NV 89134-0597 
Attorneys for Jacqueline M. Montoya 
and Kathryn A. Bouvier 

DECLARATION OF JOSEPH J. POWELL, ESQ. 
JN SUPP_ORT OF ORDER SHORTENING TIME 

1. I am over the age of 18 and have personal knowledge of the facts stated herein, 

except for those stated upon information and belief, and as to those, I believe them 

to be true. I am competent to testify to the facts stated herein in a court of law and 

will so testify if called upon. 

2. I am an attorney with The Rushforth Firm, Ltd., counsel for Jacqueline M. Montoya 

and Kathryn A. Bouvier. I am submitting this declaration in Support of the Motion 

for on an Order Shortening Time. 
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3. Based on this Court's "Order Instructing Trustee to Advance Funds" dated 

December 29, 2015, the Court has required that Fredrick P. Waid, the interim 

Trustee of The W.N. Connell and Marjorie T. Connell Living Trust, dated May 18, 

1972  (the "Trust") to make distributions to Ms. Eleanor Ahern and to Ms. Ahenes 

attorneys, the Brownstein Hyatt Farber Schreck, LLP. 

4. The required distributions that Mr. Waid is to make total $90,000. 

5. Should that Order take effect and Mr. Wald be required to distribute the combined 

sum of $90,000 to Ms. Ahern and for the benefit of Ms. Ahern, immediate, 

irreparable harm to the Trust, and in turn to Ms. Montoya and Ms. Bouvier would 

occur. 

6. Furthermore, NRCP 62(a) allows for an automatic stay of execution for a period 

of io days after service of written notice of entry of judgment. Notice of Entry of the 

December 29,2015 Order was served on January 11, 2016. Therefore, the 10.-day 

period before Mr. Waid can take action will expire on January 21, 2016. 

7. As such, it is of critical importance that this Motion for Reconsideration occur prior 

to such time, as once Mr. Waid is required to take action on the Order, the 

irreparable harm and damage to the Trust, and in turn to Ms. Montoya and Ms. 

Bouvier, will occur and will render this Motion for Reconsideration entirely moot. 

S.  In light of the foregoing, there is good cause for having this Court hear the instant 

Motion on Order Shortening Time, 

Pursuant to MRS 53.045, I declare under penalty of perjury under the laws of the State of 

Nevada that the foregoing is true and correct. 

Dated this 11  day of January, 201.  
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2 LEGAL STILDARD ON  A MOTION 	 11 

A court has the inherent authority to reconsider its prior orders. Trail v. Faretto, 91 Nev. 

4 401, 536 P.2d 1026 (1975). A district court may revise its orders at any time before the entry of 

5 final judgment. See NRCP 54(b); EDCR 2.24; DCR 13(7). The trial judge has great discretion on 

the question of a motion to reconsider. Harvey's Wagon Wheel, Inc. v. MacSween, 96 Nev. 215, 

606 P.2d 1095 (1980). A motion may be reheard upon production of new evidence, introduction 

of clarifying case law, and/or the court's original order was clearly erroneous. Masonry and Tile 

Contractors Asen of Southern Nevada v. Jolley, Urga 8r Wirth, 113 Nev. 21 737,941 P.2d 486 

(1997). 

OVERVIEW 

By its ruling, this Court is setting an extremely dangerous precedent that has far reaching 

consequences that adversely affect not only Jacqueline and Kathryn, but also the interim trustee, 

Fredrick P. Waid ("Fred"). Above all else, Jacqueline and Kathryn request that this Court either 

abandon or, at a minimum, temporarily suspend its Order until it has the opportunity to devote 

sufficient, additional time to further investigate the facts before it, via an evidentiary hearing, SG 

that it may fully analyze and in turn digest said facts. Additionally this Court must require Ms. 

Ahern to submit substantiated, verifiable evidence before reaching it's determination, which is 

something that has not yet even occurred. 

IMPROPERI5LANDARD OF REVIEW APPLIEI TO FRED' DECISION  

It appears that this Court has failed to take into consideration that Fred already made a 

decision regarding Ms. Ahern's request for Fred to exercise his discretion to make distributions to 

her. 

In his Response to Ms. Ahern's Petition filed on October 8, 2015, Fred set forth his logic as 

to why he is choosing not to make any distributions to Ms. Ahern at this time. Fred unequivocally 
28 
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informed Ms. Ahern's counsel that he was denying the request for distributions to be made to Ms. 

Ahern at this time given the circumstances. In his Response, Fred stated the following: 

The Interim Trustee's refusal to honor the request of Eleanor Ahem for a beneficiary 
distribution does not violate the Court's summary judgement on April 16, 2015; to the 
contrary, the Interim Trustee's refusal to distribute Trustfunds is intended to comply with 
that order. Since Ms. Ahem is entitled to only 35% ofthe Trust's income from the oil 
properties and, by her own admission, she owes back to the Trust $800,000 , giving her 
distributions before that money is returned would provide her a windfall and leave the 
other beneficiaries short of their rightful distributions which were ordered by this Court 
to be held in Trust. Moreover, since Ms. Ahern cannot be discharged asforiner trustee until 
a formal accounting is provided, the Interim Trustee would appreciate her cooperation 
before she receives any further distributions. Finally, under the terms of the Trust's 
spendthrift provisions, the Interim Trustee has discretion to withhold distributions in light 
of the concerns that are set forth in this response and those noted previously by this Court. 

Fred had every right to make this determination and this Court is not empowered with the ability 

to challenge Fred's determination unless it first determines that Fred has exercised his discretion 

inappropriately. 

The standard of review of a trustee's exercise of discretion is found in NRS 163.419. 

Subsection 1 of NRS 163.419 provides that "A court may review a trustee's exercise of discretion 

concerning a discretionary interest only if the trustee acts dishonestly, with improper motive or 

fails to act." Here, it is has not been established that Fred has acted in a manner that even gives this 

Court the ability to review his discretion in not making any distributions to Ms. Ahern at this point 

in time given the circumstances. 

Reviewing Fred's exercise of discretion prior to a finding that he has acted inappropriately, 

as is required by NRS 163.419(1), would be establishing an extremely dangerous precedent as it 

would be in direct conflict with existing statutory requirements. 

$. AHERNS 	 RE TQVERFY PETITION A FATAL FLAW 

Simply by oversight, this Court must not have recognized, and in turn take into 

consideration, that Ms. Ahern did not present any admissible evidence in her Petition. Instead, 

all that occurred was the presentation of unsworn, undeclared statements to this Court, which don't 
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constitute the filing of a permissible, recognizable petition under Nevada probate law. Specifically, 

2 Ms. Ahern did not sign any verification in support of the Petition indicating that the information 

3 that she was providing and the claims that she was making therein were being submitted to this 
4 

Court under penalties of perjury. Alternatively, Ms. Ahern did not provide any type of affidavit in 

which she swore under penalties of perjury that the information that she was providing was truthful 

7 and accurate. 

8 
	

The reality is that there is not a single assertion made in the Petition which is attested to by 

9 Ms. Ahern as being truthful and accurate, and being made subject to penalties of perjury. Only 

10 Attorney Peterson provided an affidavit with the Petition, which is attached hereto as Exhibit "A" 

11 and is hereby incorporated by this reference. 

12 	As can clearly be seen, Attorney Peterson's affidavit merely provides generic "facts", none 

13 of which speak, and verify under penalties of perjury, to the Petition's claim that Ms. Ahern is 
14 

effectively destitute and living an impoverished lifestyle. Due to the lack of the legally required 
15 
16 verification, the Petition must be immediately dismissed and the prior consideration striken from 

17 the record. Not unless and until such a petition is re-filed and accompanied by a verification that 

18 has been signed by Ms. Ahern which comports with Nevada probate law could Ms. Ahern's petition 

19 be deemed legally effectively to be brought and considered by this Court. 

20 
	

The usual and customary practice in the Clark County Probate Court is to file a petition 

21 when one is seeking an order from this Court. The fact that Ms. Ahern labeled her petition a 

22 "motion" and not a "petition" should be given no deference. The relief sought by Ms. Ahern must 

23 be held to the same standard as that required of a petition. Therefore, the Court must disregard the 
24 
25 semantic of using the label of "motion" versus "petition". 

26 
	To further illustrate and establish this point, MRS Chapter 132, titled "general provisions" 

27 Contains no definition of a "motion" and instead only contains a definition of a 'petition". 

28 
	

NRS 132.270, which provides the definition of "Petition", states as follows: 
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1 
	

"Petition" means a verified written request to the court for an order. 

	

2 	NRS 132.360, which provides the definition of "Verification", provides far the following: 

	

3 	
"Verification" means a declaration that a statement is true, made under oath or 

4 
affirmation under penalty of perjury fir false statement. 

5.  

	

6 
	As discussed, Ms. Ahern has completely failed to comply with the statutory requirement that 

7 her Petition be verified. Until Ms. Ahern corrects this defect, it is entirely inappropriate for this 

8 Court to even consider her Petition. 

Given the previous fraudulent statements that Ms. Ahern has made in this matter which 

10 were sworn to under penalty of perjury, Jacqueline and Kathryn strongly suspect that Ms. Ahern's 

11 failure to verify her Petition was in fact an intentional omission and was done by design. 

	

12 	
)3URDETY PROOF BELONGS TP MS. AHERN 

	

13 	
Setting aside for the moment the fact that this Court should have never heard the fatally 

14 
15 defective Petition in the first place and the fact that this Court is not permitted to review Fred's 

16 exercise of his discretion prior to a finding that he has acted improperly in exercising said 

17 discretion, as the petitioner, Ms. Ahern was required to carry her burden of proof to validate and 

18 support claims made in her Petition in seeking to have this Court mandate support payments from 

19 The W.N. Connell and Marjorie T. Connell Living Trust ("Trust"). However, this burden of proof 

20 was not satisfied. 

	

21 	Ms. Ahern has asserted in her Petition that she is effectively destitute and impoverished, 

22 which is why she has had to go to various food banks to collect free subsistence supplies. However, 

23 Ms. Ahern has completely failed to support her claims with any corroborating and supporting 
24 
25 evidence. Similarly, Ms. Ahern has made claims about her living expenses, but she has failed to 

26 provide any supporting documentation for those expenses, which as noted she has not claimed are 

27 accurate and truthful statements made under penalty of perjury. Ms. Ahern has essentially asked 

28 that this Court to take her word for it that her representations are accurate, yet has failed to provide 
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any corroborating evidence whatsoever. This Court knows very well that the burden of proof on 

a petition is to establish the claims made within it with supporting, corroborating evidence. This 

Court has mistakenly assumed that Ms. Ahern provided adequate evidence, when in fact Ms. Ahern 

has not provided any evidence whatsoever that would support her claims. 

As this Court certainly understands, if an individual who is seeking protection through a 

bankruptcy proceeding claims that they are insolvent, there is a requirement that they actually 

establish that they do not have sufficient assets to satisfy their outstanding obligations. Likewise, 

in a divorce or custody proceeding occurring in a family court matter in which the support of 

another is at issue, the family court will require a showing of need as well as the ability to provide 

support. When undertaking such analysis, the court will require substantial, corroborating proof 

of the extent of the assets and the debt obligations of a party, 

In this matter, Ms. Ahern is demanding that she receive support from the Trust because she 

claims not to have sufficient assets that will allow her to support herself, This demand is made 

despite concrete evidence, along with her own admission to Fred, as he has verified and attested 

to via affidavit signed under penalties of perjury, that she owes the Trust significant amounts of 

money that she improperly took. The demand is also made despite the fact that there is a pending 

motion which seeks the enforcement of further damages for her conduct, including the 

determination that the Trust's no contest clause must be enforced, which would retroactively divest 

her of any interest in the Trust. 

With that as the basis for her Petition, Ms. Ahern must be required to submit corroborating 

proof of her claims that she has no resources on which to live and is impoverished. Ms. Ahern 

should be required to submit a financial disclosure form that lists all of her assets and all of her 

liabilities, in the same required standard used by other Clark County Courts. Jacqueline and 

Kathryn respectfully submit that this Court should require Ms. Ahern to complete a disclosure 

form, signed under penalties of perjury, that is similar to the "General Financial Disclosure Form" 
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1 that is employed by the Clark County Family Court. A blank "General Financial Disclosure Form" 

is attached hereto as Exhibit "B" and is hereby incorporated by this reference. 

Ms. Ahern must be required by this Court to disclose the extent other assets and her current 

income received. As previously shown to this Court by concrete evidence, Ms. Ahern currently 

owns, via either business entities or trusts, three homes in Clark County. At the hearing on the 

Petition, Attorney Peterson said the properties are being rented out. Ms. Ahern must be required 

to disclose, with supporting evidence, the amount of rental income received from those properties. 

9 Attorney Peterson made the claim that one of those properties has been sold according to Ms. 

10 A.hern's representations. If that is in fact true, Ms. Ahern should be compelled to corroborate this 

assertion and explain where the proceeds received from such purported sale went. 

Additionally, as to Ms. Ahera's claimed monthly expenses, Ms. Ahern should be forced to 

disclose how those computations have been arrived at, and to provide supporting evidence for 

them. For example, Ms. Ahern claims that she rents a home. Ms. Ahern should be forced to 

disclose the terms of such rental, providing a copy of the lease agreement. 

As stated, all of the burden must be on Ms. Ahern to verify and corroborate with supporting 

evidence the assertions that she is making. Simply stating that something is the ease does not 

make it so. Given Ms. Ahern's previous false representations to the Court, this Court cannot allow 

Ms. Ahern's assertions to simply be accepted without evidentiary support as to do so would be to 

relieve her of her burden of proof. Again, given the circumstances that she has created, it is Ms. 

Ahern's obligation and burden of proof to establish the need for support due to a lack of assets. 

This Court must not allow Ms. Ahern to avoid this burden of proof. 

DANGEROUS PRECEDENT 

On top of destroying the statutory requirement that a petition must be verified to even be 

considered, along with obliterating the fundamental legal principle that a petitioning party seeking 

28 support must actually establish through the production of sufficient, verifiable evidence that there 
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is actually a need for such support, should this Court not abandon or at least temporarily suspend 

2 its Order, this Court also risks establishing the precedent that one who has committed, fraudulent 

3 acts and victimized others will be allowed by Nevada courts to use the victims monies to fund their 
4 

own defense. It is simply unfathomable that this Court would want to willingly establish such a 
5 
6 counterintuitive precedent. 

7 
	It would be shocking to the conscious for a court to allow Bernie Madoff to use funds which 

8 were fraudulently obtained from his victims to defend himself either civilly or criminally. Likewise, 

9 it would be unbelievable to think that a court would allow a bank robber to use funds from the bank 

10 robbery to hire counsel to defend themselves. 
11 	By allowing Ms. Ahern access to additional trust funds when she owes the Trust millions of 

12 dollars to defend against efforts to hold her responsible for her actions is no different from these 

13 two examples. Establishing such a precedent would put a chill on promoting Nevada as the ideal 
14 

jurisdiction in which to establish and administer a trust. 
15 

16 
	As part of its analysis, what this Court might fail to be taking into consideration is the reality 

17 that Jacqueline and Kathryn are the remainder beneficiaries of the Trust. This means that upon 

18 Ms. Ahern's death that any equalization and balancing of monies owed to Jacqueline and Kathryn 

19 that have not yet occurred represents immediate, permanent loss to them. Unless Ms. Ahern lives 

20 long enough to provide complete restitution to the Trust, any further payment to her or her 

21 attorneys simply reduces the share of the ultimate beneficiaries, Jacqueline and Kathryn. 
22 	As can be verified by Fred, the undistributed, accumulated trust share owed to Jacqueline 
23 

and Kathryn from June of 2013 through April 2015 is approximately $3,420,219.94, representing 
24 
25 only the income owed from their 65% interest in the Trust for the respective time frame. This 

26 approximation represents straight damages to Jacqueline and Kathryn and does not take into 

27 account any punishment damages that they have requested. Therefore, this means that until this 

28 amount is distributedto them, they are not put back to where they should have been had Ms. Ahern 
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1 not acted inappropriately. It is estimated that it will take anywhere from 5 to 8 years for Jacqueline 

2 and Kathryn to be put back to square and made whole, but this is entirely unknown as it is 
3 dependent on the price of oil and oil production. 
4 

Therefore, despite this Court's perception that any monies distributed to Ms. Ahern from 
5 

6 
the Trust at this time would be "advancements" to her, the reality is that any distribution to Ms. 

7 Ahern or for her benefit are only advancements if there is adequate security and in turn a 

8 probability of recovery of such security in the event that there is not full restitution, actively or 

9 passively, from Ms. Ahern. Otherwise such advancements are not actually advancements at all, but 

10 rather are gifts to her from the Trust. This Court must understand that "advancements" to Ms. 
11 Ahern only add to her obligations of repayment to the Trust. 
12 	As previously stated, the functional equivalent of what this Court is ordering here is that of 
13 

a bank that has been robbed of $3 million dollars to be forced to "loan" the robber another 
14 

$9 o,o o o, thus further adding to the damage and loss to the bank. It is inconceivable that this is 
15 
16 truly what this Court, or any other court for that matter, would willingly want to establish a 

17 precedent of 

18 
	Further, this Court recognized that there is the possibility that Ms. Ahern is concealing 

19 assets. This Court recognized the possibility that Ms. Ahern has hidden assets belonging to the 

20 Trust with others with the intent for those assets to be transferred back to her at a later date. This 

21 describes the very definition of fraud and what a fraudulent transfer is. Until Ms. Ahern declares 
22 her assets and liabilities under penalties of perjury, this Court cannot accurately assess what her 
23 

true financial situation is. 
24 

NEWLY DISCOVERED EVIDENCE 
25 

26 
	As part of Fred's "Trustee, Fredrick P. Waid's First Supplemental Production of Documents" 

27 served on the parties on November 17, 2015, documents from Ms. Ahern's CPA, Ms. McNair, there 

28 is documentation of a $27,500 payment from Ms. Ahern to Brownstein Hyatt Farber Schreck, LLP, 
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in the form of a cashier's check dated July 15, 2015. The remitter of the payment is listed as the 

"Elton Business Trust". A copy of the cashier's check is attached hereto as Exhibit "C" and is hereby 

incorporated by this reference. 

This newly discovered evidence triggers multiple questions. What is the Elton Business 

Trust and what assets does the Elton Business Trust possess? What interest does Ms. Ahern have 

in the Elton Business Trust? It would be a rational deduction that if Ms. Ahern is using funds from 

the Elton Business Trust to pay her attorneys then obviously the Elton Business Trust is an asset 

of hers. It is only logical that Ms. Ahern would be expected to declare and explain what this asset 

is, and how it relates to her financial status given her unverified claims that she is destitute and 

impoverished. 

Pursuant to the Clark County Assessor's Site, at one time the real property located at 6105 

Elton Avenue, Las Vegas, Nevada was owned by the Elton Business Trust, having been transferred 

to such trust from Ms. .Ahern, personally. Pursuant to the Assessor's Site, on June 8, 2015 a deed 

was recorded which transferred the Elton Avenue Property from the Elton Business Trust to "Elton 

Investment Group, LLC". What is Elton Investment Group, LLC and what assets does it possess? 

What interest does Ms. Ahern have in Elton Investment Group, LLC? These are questions that Ms, 

Ahern should be forced to provide this Court with answers to since she is seeking to have this Court 

compel Fred to provide support to her. 

As part of Fred's "Trustee, Fredrick P. Waid's First Supplemental Production of Documents" 

served on the parties on November 17, 2015, there is documentation obtained from Town & Country 

Bank. A letter/memorandum dated June 1, 2015 from Town & Country Bank is attached hereto as 

Exhibit "D" and is hereby incorporated by this reference. In the letter/memorandum, it provides, 

in relevant part, for the following: 

One of their investigators went to the house at 6105 Elton Ave, Las Vegas, NV, 
They said the house was like a fortress. The investigator could not get in because 
the gates were locked and no one would anser the intercom. The second time she 
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went she called the police to help her get inside. When she got to the front door a 
Hispanic woman answered the door and said that Eleanor did not live there and 
that she had been leasing the house for the last two years. She showed the officers 
a copy of her lease. They discovered later that the house was sold in 2012 to a 
business and that Eleanor Ahern did not own or have anything to do with the 
house. 

Based on this information, it appears that there has been a renter in the Elton Property for 

at least the last two years. With this being the case, where did this previous rent go and where does 

the current rent go? 

As part of Fred's "Trustee, Fredrick P. Waid's First Supplemental Production of Documents" 

served on the parties on November 17, 2015, documents from Ms. Ahern's CPA, Ms. McNair, show 

newly discovered evidence found in Ms. McNair's disclosures relating to Ms. Ahern's social security 

payments. It appears that as of 2014 that Ms. ,Ahern's social security payments were almost $2,900 

per month. A copy of the social security benefit statement is attached hereto as Exhibit 'T" and is 

hereby incorporated by this reference. As previously stated, Ms. Ahern should be required to sign 

and submit a general financial disclosure affidavit so that the full extent of assets, including all 

income sources, is disclosed under penalties of perjury. 

As part of Fred's "Trustee, Fredrick P. Waid's First Supplemental Production of Documents" 

served on the parties on November 17, 2015, documents from Ms. Ahern's CPA, Ms. McNair, show 

newly discovered evidence found in Ms. McNair's disclosures relating to Ms. Ahern's vehicles. 

Attached hereto as Exhibit "F" and hereby incorporated by this reference is a AAA insurance 

statement for the policy period of February 12, 2015 through February 12, 2016, The document 

appears to indicate that two vehicles are insured. A 2005 Toyota and a 2011 Volvo. The statement 

is sent to "Eleanor Ahern, Eleanor 'Ellie' Ahern Foundation", which triggers questions. Does Ms. 

Ahern own two vehicles? Does the Eleanor 'Ellie' Ahern Foundation own the vehicles? What is the 

Eleanor 'Ellie' Ahern Foundation? Does the Foundation own assets of its own? Does Ms. Ahern 

receive an income stream from the Foundation? Does Ms. Ahern or the Foundation pay for the 
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insurance on the vehicles? Do the vehicles belong to another person? Do each of the vehicles 

belong to separate persons? 

Additionally as to the Foundation, as part of Fred's "Trustee, Fredrick P. Waid's First 

Supplemental Production of Documents" served on the parties on November 17, 2015, documents 

obtained from Wells Fargo Bank show newly discovered evidence. Specifically, on September 11, 

2012 MS. Ahern made four distributions to the "Eleanor Ellie Ahern Foundation" totaling the sum 

of $27,845.97. Collectively attached hereto as Exhibit "G" and hereby incorporated by this 

reference are cashier's checks all dated September 11, 2012 in the amounts of $2,784.60, $5,569.19, 

$8,353,79, and $11,138.39 to the Eleanor EllieAhern Foundation. Again, what assets belong to the 

Foundation? What interest in the Foundation does Ms. Ahern have? Does Ms. Ahern receive 

assets from the Foundation? Does Ms. Ahern receive compensation from the Foundation? As 

previously stated, Ms. Ahern should be required to sign and submit a general financial disclosure 

affidavit so that the full extent of assets and interests in business entities is disclosed under 

penalties of perjury. 

As part of Fred's "Trustee, Fredrick P. Waid's First Supplemental Production of Documents" 

served on the parties on November 17, 2015, documents obtained from Town & Country Bank 

show newly discovered evidence found in Ms. McNair's disclosures relating to Ms. Ahern's expenses 

which raise reasonable questions as to whether Ms. Ahern is supporting others or merely herself. 

For example, as reflected in the Town & Country Bank letter/memorandum, Exhibit "D", the 

following statements were made: 

She came in with a female friend, Suzanne Nounna, and a large German Shepherd dog. 
24 She stated the dog was a service dog. There was a third person, a man, in the group, but he 

waited outside the bank. We were told it was because he and the dog had problems with each 
25  other. 

Again, as we asked questions, the phone would be put on mute and after a pause Ms. Ahern 
would come back on the line to answer the question. Sometimes when she would unmute the 
phone we could hear a male voice talking to her. 
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1 	Based on the recent evidence obtained from Ms. McNair and Town & County Bank, which 

2 was not available prior to the hearing, it appears that Ms. Ahern does fact pay expenses for 

3 others, which should be explained by Ms. Ahern in a financial disclosure signed under penalty of 
4 

perjury. 
5 

Attached hereto as Exhibit "H" are statements from the Omni Hotels & Resorts ----Fort 6 
7 Worth relating to what appear to be June and July 2014 stays. The records reflect that multiple 

8 hotel rooms were used each night. The statements also reflect Ms. Ahern's name and also that of 

9 Susan Nounna (curiously the reference is to "Susan"  and not "Suzanne "). Does Ms. Ahern pay Ms. 

10 Nounna 's expenses to travel with her? Does Ms. Nouuna travel with Ms. Ahern everywhere Ms. 
11 Ahern goes? Does Ms. Ahern pay for Ms. Nounna 's hills? Does Ms. Nounna have access to Ms. 

12 Ahern's assets? Also as to Ms. Nourma, recently discovered evidence from Ms. McNair also reflects 
13 

a bill to Desert Oasis Clinic in which Ms. Nounna is listed as a "patient". The Desert Oasis Clinic 
14 

bill is attached hereto as Exhibit "I"  and is hereby incorporated by this reference. Again, does Ms. 
15 
16 Ahern have an obligation to pay Ms. Nounna ls expenses? Does she voluntarily support Ms. 

17 Nounna? Is this why Ms. Ahern has claimed that she requires over $10,000 per month to live on? 

	

18 
	The recently discovered evidence also suggests that Ms. Ahern may also pay for expenses 

19 for Jason Collins. Attached hereto as Exhibit "J"  are statements from Comfort Suites in Oxford, 

20 Alabama relating to a September 2014.    The records reflect charges for "Jason Collins " . 

	

21 	Recently discovered hotel charges for an October 7, 2014 stay in a Holiday Inn Express in 
27 Tupelo, Mississippi, which are attached hereto as Exhibit " K"  also reflect that they were incurred 
23 

by Jason Collins. The charges list an address in Elmira, New York. Does Mr. Collins reside in New 
24 

York? 
25 

	

26 
	Similarly, recently discovered hotel charges for an October 8, 2014 stay in a Comfort Inn in 

27 North Little Rock, Arkansas, which are attached hereto as Exhibit "L"  also reflect an New York 

28 address, specifically Horseheads, NY 14845. Is this a charge for Mr. Collins as well? Does Mr. 
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Collins reside in Horseheads, New York as well as Elmira, New York or is the Horseheads address 

2 relating to another person that Ms. Ahern pays expenses for? Does Ms. Ahern own real property 

3 in New York? 
4 

Also, there is also a hotel charge for the M Resort in Las Vegas, Nevada relating to an 
5 
6 October 23, 2014 stay. The bill statement is attached hereto as Exhibit "M" and is hereby 

7 incorporated by this reference. The document refers to the Connell Trust and lists an Elmira, New 

8 York "address". 

9 
	

Additionally, there are billing statements from The Cliffs at Peace Canyon, a Las Vegas 

10 resort, seemingly a timeshare which reflects a Jannary 2015 stay. A copy of the statements are 

'11 attached hereto as Exhibit "N" and are hereby incorporated by this reference. Is this an asset of Ms. 

12 Ahern? What are the expenses associated with this asset? 
13 	

As part of Fred's "Trustee, Fredrick P. Waid's First Supplemental Production of Documents" 
14 

served on the parties on November 17, 2015, documents from Ms. Ahern's CPA, Ms. McNair, there 
15 
16 is documentation which suggests that Ms. Ahern might use aliases. In an a bill from "Dr. Kyle D. 

17 Andrus, 0.D., Optometry" relating to Ms. Ahern and a February 3, 2015 eye exam, Ms. Ahern is 

18 referred to as "Ellie Margurite". This bill from Dr. Andrus is attached hereto as Exhibit "0" and is 

19 hereby incorporated by this reference. In another bill, also from February 3, 2015, pertaining to 

20 a dental exam with Virgin Valley Dental, LLC, which is attached hereto as Exhibit "P" and is hereby 

21 incorporated by this reference, Ms. Ahern uses the name of "Eleanor Marguerite". Based on this 

22 apparent use of aliases by Ms. Ahern, it would be of critical importance that Ms. Ahern verify, under 
23 

penalty of perjury, all aliases that she uses as there is a real possibility that she may hold assets 
24 
25 under a name other than Eleanor Ahern. This is again why it is critical that Ms. Ahern sign a 

26 financial disclosure form under penalties of perjury so that the extent of all of her assets, regardless 

27 of how title is held, is fully disclosed. 

28 

Page 16 



1 

2 

3 

4 

5 

gt 
ef) 

2 n 
Fc4 m 11  

z 
u  ; 

1:2 	13-m g 
g 
1 LI 

6 

7 

8 

9 

10 

•1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

MUM FOR _Pj,,x Q ,h[EsAP CATION CONSISTE TANRARD 

As this Court might recall, Jacqueline, in her capacity as the trustee and a beneficiary of the 

MTC Living Trust, filed a petition on December 3, 2013, which was renewed on March 6, 2014, 

which was titled "Petition to Compel Trustee to Distribute Accrued Income and Future Income 

Received from Oil, Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of 

Laehes". A ruling on this Petition was initially postponed by this Court based on the hearing date 

occurring on January 14, 2014 and the Court feeling that this was too close to the original 

evidentiary hearing that was to occur on February 18, 2014. Technically speaking, the Court 

without considering the merits of the Petition, dismissed with the Petition without prejudice, with 

an understanding that should the evidentiary hearing not proceed as scheduled, which it did not, 

that Jacqueline could re-file the Petition, which is precisely what she did on March 6, 2014, 

On May13, 2014, the Petition, along with other pending petitions, was heard by this Court. 

An order was signed on July 2, 2014. In the "Order:Re Pending Motions and Scheduling", this 

Court ordered the following: 

a, 	Beginning with the income paid to the Trust for the month of May, 2014, the 
approximate 65% share of the income from the Trust's ownership of income 
producing real property located in Upton County Texas, tog ether with oil, mineral, 
and gas rights related to such real property, which income share had historically 
been paid or distributed to Marjorie T. Connell, while she was alive, and then to 
Jacqueline and Kathryn, until the dispute over entitlement thereto arose in these 
proceedings, shall be paid to Jacqueline as trustee of the MTC Trust for ,further 
distribution thereunder in equal shares to Jacqueline and Kathryn, 

b. 	Payment of this approximate 65% share of the income shall be conditioned upon 
Jacqueline and Kathryn posting a bond or other acceptable security facilitating the 
repayment and return of the income distributed to them back to Eleanor, in the 
event it is determined in these proceedings or in Case No. P-14-o8o595-E that 
Eleanor is entitled to such income, The bond or other security posted shall be in the 
estimated amount of the anticipated income to be distributed to Jacqueline and 
Eleanor from May, 2014, until January, 2015. The amount of anticipated income 
shall be based upon past income payments received from the Trust to the extent 
they are actually indicative of what the anticipated income will be, andany dispute 
over the amount in question must be settled by the Court. If the parties can agree 
on the bond or other security to be posted, they may submit a Stipulation and 
Order to the Court for approval of their arrangement. If they cannot reach an 

Page 17 



agreement regarding the bond or other security to be posted, including the terms, 
the amount and the nature thereof, then Jacqueline must file a Petition with the 
Court requesting approval of the bond or other security proposed; Eleanor may 
then oppose the same; and, after a hearing thereon, the Court will determine the 
matter, including whether or not the bond or other security proposed is acceptable, 
the amount required for the bond or other security, and any other terms desired 
and appropriate to protect the interests of the parties. 

In summary, this Court ruled at the time that Jacqueline and Kathryn were entitled to 

receive distributions from the Trust during the pendency of the dispute, but such entitlement was 

conditioned on their ability to first post an adequate bond or provide other acceptable collateral to 

fully protect Ms. Ahern. At the time, Ms. Ahern alleged that she would be damaged if any 

distributions from the Trust were made to Jacqueline and Kathryn without adequate collateral in 

the event that she prevailed in the litigation. 

Fast forwarding to Ms. Ahern's Petition, there is confusion as to why Ms. Ahern is not being 

treated in the same manner that Jacqueline and Kathryn were when the trustee had refused to make 

distributions to them during the pendency of litigation that might result in a substantial change of 

previous interests. In the here and now, Jacqueline and Kathryn are owed millions of dollars from 

the Trust that Ms. Ahern wrongfully took from the Trust and they strongly believe that Nevada law 

requires the enforcement of the no-contest clause contained in the Trust that would divest Ms. 

Ahern of all interest in the Trust. In the same way that Ms. Ahern successfully convinced this Court 

that she must be protected in the event that Jacqueline and Kathryn might ultimately be 

determined to have no interest in the Trust, Jacqueline and Kathryn merely request that Ms. Ahern 

be treated in the same manner that they were. 

Given the damage that has already resulted to Jacqueline and Kathryn, with any additional 

distributions to M. Ahern and her attorneys furthering such damage, Jacqueline and Kathryn 

simply wish to have this Court remain consistent with its approach. As such, notwithstanding all 

of the conditions that must first be satisfied, should Ms. Ahern establish to the satisfaction of the 

Court that she deserves and warrants further distributions be made to her or applied for her 
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1 benefit, despite the circumstances, Jacqueline and Kathryn request that this Court make her 

2 provide adequate security to the Trust. 

	

3 	
Based on the previous ruling from this Court, occurring on October 14, 2015, Jacqueline and 

4 Kathryn believed that this Court was applying the same standard. However, it appears that 
5 
6 something changed in the weeks that followed. 

	

7 
	At the hearing on October 14, 2015, which was held to address Ms. Ahern's counsel's request 

to withdraw, this Court seemingly applied the same standard that it previously did when Jacqueline 

9 and Kathryn were in a desperate position to receive distributions that were being withheld from 

10 them. However, unlike that prior situation, Jacqueline and Kathryn had done absolutely nothing 

11 wrong to cause the then serving trustee to cut off distributions to them. 

	

12 	At that hearing, the Court stated that should Fred be otherwise inclined, the determination 

13 to make distributions to Ms. Ahern's counsel for payment of legal fees would solely be his to make 
14 
15 and that be, himself, should determine what he felt adequate security to be to protect the interests 

16 of the Trust, and in turn Jacqueline and Kathryn, the damaged parties. The Court made the 

17 following statements in that regard: 

18 MR. MOODY: Thank you, Your Honor, And I appreciate this because I can kind ofgive the Court 

19 a little bit of a status in this. So, first of all, I think it's important to know the bottom line is Ms. 

20 Ahern owes money back to the trust. 

21 THE COURT: Okay. 

22 
MR. MOODY: There's no question. We are in a discovery and recovery mode. We are trying to get 

23 
as much money back as we can. In order to do that, were trying to find it and we're trying to 

24 

25 
figure out where it is. We have significant concerns about some of the tax liabilities of the trust. 

26 There were years not reported at all and there were years underreported. So, although there is 

27 some money being held, we cannot represent to the Court yet that it is available for any type of 

28 distribution. Obviously, with the Court's instruction, we would do that, but we have real concerns 
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1 about that. (Taken from page 4 of hearing transcript) 
2 

3 

4 

5 

6 

THE COURT; All right. Having consulted with counsel and the temporary trustee, given the fact 

that he's not yet in a position to make a report to the Court, we don't have any numbers or 

anything we can put on the record as to whether the alternative proposed by Ms. Peterson or her 

firm to remain on the case is a viable option. The-- counsel fyou wish to state the condition upon 

8 which you would consider agreeing to a distribution that Ms. Peterson -- so Ms. Peterson can 

9 explain to us why it -- what would be necessary for her to remain in this case, 

10 MR. MOODY: I can tell you, Your _Honor, that Mr. Waid has asked for some type of collateral or 

security to protect the trustfrom any fimds that are paid 071 Ms. Ahern's behalffot attorneys' fees, 

THE COURT: Okay. Understand, Ms. Peterson, you're not authorized to agree to any such terms, 

but the Court would grant the alternative reliefwhichis to direct the trustee to make a distribution 

to your firm as needed at this time in the event that Ms. Ahern did have collateral to secure the 

trust, that they could getfunds returned. Not that they would be clawed back from the firm, but 

that Ms. Ahern would be able to provide security of some other asset that could be used to -- as 

security for thefunds. We would the cash would comefrom the trust but there would be security 

for it. 

MR. MOODY: And, Judge, I'm sorry to interrupt, but we dojust want to have the right to examine 

that collateral to make sure it's acceptable. 

THE COURT: I understand. 

MR. MOODY: It's not encumbered, that there is value there. (Taken from pages 5, 6, and 7 of 

hearing transcript) 

THE COURT. 	We would have an order to show cause hearing then next Wednesday for 

the additional information that has been requested and you can go ahead and submit your order 
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1 to withdraw with the understanding that Ms. Ahern would come in next week to provide the 
2 additional information which you are not currently authorized to provide or, in the alternative, 
3 

ffthere's collateral for payment of your fees, then the trustee would automatically be authorized. 
4 

So you need to know which order to submit. 
5 

MS. PETERSON: Yes. 
6 

7 THE COURT: That the trustee is authorized to make the distribution based on whatever's -- 

8 collateral was offered that he finds acceptable, that's option A. Option B is: You're not going to be 

9 able to make that work, you're going to need to withdraw, and the Court will sign your order 

10 granting withdrawal, but with an understanding that there is a hearing next Wednesday at 9 

11 a.m. on an order to show causefor the information that you're not authorized to put in your order. 
12 Is that agreed? Is that understood? Anything else that we need, counsel? (Taken from page 9 of 

13 hearing transcript) 
14 

************************** 
15 

16 
	It is alarming and puzzling that the Court apparently changed its position in the subsequent 

17 three weeks without any substantive change in circumstance during such time to support a 

18 changed position. Again, other issues notwithstanding, Jacqueline and Kathryn must respectfully 

19 ask that distributions to Ms. Ahern and her counsel only be made after adequate collateral is 

20 presented to Fred in the same way that this Court previously treated their request. 
21 OUTLINE OF KEY FACTS AND P_QINTWOUTLINLQ.F PRIOR COUEff RULINGS  
22 	For purposes of reference, an outline has been compiled of key points discussed herein. 

23 Additionally, for possible reference to this Court's prior rulings, a summary chart is attached. Both 
24 
25 documents are collectively attached hereto as Exhibit "Q" and are hereby incorporated by this 

26 reference. 

27 
	 Rana%  FOR DEDICATED EVIDENTIARLUIEARING 

28 
	Jacqueline and Kathryn submit that until this Court first determines that Fred Waid's 
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determination that it is not appropriate for him to distribute any funds to Ms. Ahern or for her 

benefit was improperly made and was based on either his "dishonesty" or was made with "improper 

motive", this Court may not review Fred's exercise of his discretion. 

In the event that this Court first determines that Fred has improperly exercised his 

discretion, then, at such time, Ms. Ahern must file a verified petition seeking support which would 

be compliant with Nevada statutory law, and in turn submit evidentiary support for her claims of 

being indigent and impoverished. After these steps have been completed, then, and only then, this 

Court should dedicate an evidentiary hearing to hear Ms. Ahern's claims, while analyzing the extent 

of her assets and liabilities. 

Until such time, Jacqueline and Kathryn respectfully request that this Court either abandon 

its Order entirely or, in the alternative, temporarily suspend the Order. 

Respectfully submitted, 
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AFTI W4VJ oF Kan.Q.Nti u NOF TR -_x_Q_JATItuswEnuaggpA.  
L' CO T, 	3111g.g lail 1)GIVNT DATED A111IL 1.6 20t5 

ON 01111.4Ell SHOMNING  

MIT NEVADA 
A$ COIn4Ty OF CLARK 

riEknoi.11,.:Weatty Pet0,rson., Esq., bin g duly sworn., .states..as..tillrOws: 
Sharehold.er with. the law Arm of Drownstetn. Hiatt, Farber 

Schreck; LL:15, and counsel orrecord ..for Eleanor Mom in. this. action. I make this. 
.Affidavit jsupport: of Ms, .meres motion rot j)tribUtin ..of Trust Income In 
AccOrdatie With The Cotes .Sitarrialy hildgment Dated. ..April 14 Mfr.., I have 
personal knowledge of the matters set forth in this Affidavit and,.:1f .called as: a 
witness,, could and would competently testify thereto. 

PiAr$0 	cour-rs:'Suniirj ;ludgment dated :April 16„ 2015, Ks., 
Ahern lotiaed :to 3.5%. of .thg.'Ir4seS income froin. the Texas.Oil. pper$*,. 

3, Ms. Ahern has: not received any of her share on:hese funds from. the. 
Court-appointe4 interim tnigted„ Mr. .Fredrick F. Wai.d. 

4, Ms. Aherti,.: being. dependent on the Trust inoon* fOr her livelihood, 
requests ti)at. the Court hear this Motion on an. Order Shortening Time SQ thatlibg is 

able to obtain the funds he needs: to subsist as well :as to hind .  the continued 
litigaliOn of this nomer. 

D.A3.71,31)•2" 1  day of Septernber, 201.5 

ARA 
StkaCribq And sworn to before me. 
on the 	.ilayof September 2015., 

ER,SON, 

tt vniodoikljZ.44f*1 



EXHIBIT B 



MISC 
Name: _ 
Address: 

Phone: 	 
Email: 	 
Attorney for 
Nevada State Bar No. 

Judicial District Court 

, Nevada 

Case No. 
Plaintiff, 

Dept 	  
VS. 

Defendant. 

GENERAL FINANCIAL DiscLosun FORM 

A. Personal Information: 

1. What is your full name? (first, middle, last) 	  
2. How old are you? 	  3.What is your date of birth? 	  
4. What is your highest level of education? 	  

B. Employment Information: 

I - Are you currently employed/ self-employed? ( 0 check one) 
Ill No 
LI Yes 	If yes, complete the table below. Attached an additional page if needed. 

Date of 1-lire 	Employer Name 	Job Title 	Work Schedule 	Work Schedule 
(days) 	 (shift times) 

2. Are you disabled? (L check one) 
O No 
O Yes 	If yes, what is your level of disability? 

What agency certified you disabled? 	  
What is the nature of your disability? 	 

C. Prior Employment: If you are unemployed or have been working at your current job for less than 2 years, 
complete the following information. 

Prior Employer: 	  Date of flire: 	 Date of Termination: _ 	 
Reason for Leaving: 	  

Rev. 8-1-2014 	 Page 1 of 8 



Monthly Personal Income Schedule 
A. Year-to-date Income. 

As of the pay period ending my gross year to date pay is 

 

 

B. Determine your Gross Monthly Income. 
Hourly Wage 

= x 52  
Weeks 

= 

.4.. 12 
Months Hourly 

Wage 
Number of hours 
worked per week 

Weekly 
Income 

Annual 
Income 

Gross Monthly 
Income 

Annual Salary 

12 
Annual Months Gross Monthly 
Income Income 

C. Other Sources of Income. 

Source of Income Frequency Amount 12 Month 
Average 

Annuity or Trust Income 

Bonuses 

Cat-, Housin: or Other allowance: 

Commissions or Tips; 

Net Rental Income; 

Overtime Pay 

Pension/Retirement: 

Social Security Income (SSD; 

Social Security Disability (SSD): 

Spousal Rp_ orp__________,  

Child Support 

Workman's Compensation _ . _ 

Other: 

Total Average Other Income Received 

•■■.M.., 

Total Average Gross Monthly Income (add totals from B and C above) 

Page 2 of 8 



D. Monthly Deductions 

Type of Deduction Amount 

I. Court Ordered Child_ Supprt 	deducted from paycheck 

2.  Federal Health Savings Plan 

3.  Federal Income Tax 

. Health Insurance 
Amount for you: 
For Opposing Party: 
For your Child(ren): 

. Life, Disability, or Other Insurance Premiums 

. Medicare 

7.  Retirement, Pension, IRA, or 401(k) 

8.  Savin ,  s 

9.  Social Security 

10.  Union Dues 

11.  Other:(T 	of Deduction) 	 ......... 
Total Monthly Deductions (Lines 141) 

Business/Self-Employment Income & Expense Schedule 

A. Business Income: 

What is your average gross (pre-tax) monthly income/revenue from self-employment or businesses? 

D. Business Expenses: Attach an additional page if needed. 

Type of Business Expense Frequency Amount 12 Mouth Average 

Advertisin8_ _.. 

Car and truck used for business 

Commissions_2_ses or fees 

Business Entertainment/Travel 

Insurance 

Leal and .rofessional 

Mortgage or Rent 

Pension and profit-sharing plans 

Re. airs and maintenance 

Supplies 
Taxes and licenses 
include est. tax .a ments 

Utilities _ 

Other: ________ ______________ 

Total Average Business Expenses 
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Personal Expense Schedule (Monthly) 

A. Fill in the table with the amount of money you spend each month on the following expenses and 
check whether you pay the expense for you, for the other party, or for both of you. 

Expense Monthly Amount I Pay For Me 
0 

Other Party 
0 

For Both 
0 

Alimony/Spousal Suyport 
Auto Insurance 

Car Loan/Lease Payment 

Cell Phone 

Child Support (not deducted from pay) 
Clothing, Shoes, Etc„ , 

Credit Card Payments minimum due 
Ilry Cleaning 

Electric 

Food (:_roceries & restaurants) 

Fuel 

Gas (for home) 
Health Insurance (not deducted from pay) 

HOA 

Home Insurance if not included in mort : a:e 

Home Phone 

Internet/Cable 

Lawn Care 

Membership Fees 

Mortgage/Rent/Lease ._ 
Pest Control 

Pets 

Pool Service 

12.1i)pely-t Taxes (if not included in mortgage) 

Securit 

Sewer 

Student Loans 

Unreimbursed Medical Ex.ense 

Water 
Other:  _ 

Total Monthly Expenses 
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Household Information 

A. Fill in the table below with the name and date of birth of each child, the person the child is living 
with, and whether the child is from this relationship. Attached a separate sheet if needed. 

Child's Name Child's 
DOB 

Whom is this 
 child living 
with? 

Is this child 
from this 
relationship? 

Has this child been 
certified as special 
needs/disabled? 

1' 

2 
_ _ 

3rd 

4' 

B. Fl I in the table below with the amount of money you spend each month on the following expenses 
for each child_ 

Type of Expense VI  Child 2nd Child 3 	Child 4 111  Child 

Cellular Phone 

Child Care 

Clothing 

Education 

Entertainment 

Extracurricular & Sports 

Health Insurance (if not deducted from pay) 

Summer Camp/Programs 

Transportation Costs for Visitation 

Unreimbursed Medical Expenses 

Vehicle 

Other: 	 --_ 
Total Monthly Expenses 

C. Fi 1 in the table below with the names, ages, and the amount of money contributed by all persons 
living in the home over the age of eighteen. If more than 4 adult household members attached a 
separate sheet. 

Na me • _ 
Person's Relationship to You 
i.e. sister friend cousin etc... 

Monthly 
Contribution 
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Personal Asset and Debt Chart 

• A. Complete this chart by listing all of your assets, the value of each, the amount owed on each, and 
whose name the asset or debt is under. If more than 15 assets, attach a separate sheet. 

Line Description of Asset and Debt 
Thereon Gross Value Total Amount 

Owed Net Value 

Whose Name is 
on the Account? 

You, Your 
Spouse/Domestic 
Partner or Both 

. $ _ = $ 

. $ - 

. $ - $ = $ 
4. $ 

6.  $ - $ = $ 
7.  $ - $ = $ 
8.  $ . .= $ 
9.  $ - $ = $ 
10.  $ -$ = $ 
11.  $ - $ = $ 
12.  
13.  $ 
14.  $ - $ = $ 
15.  $ - $ , 

Total Value of Assets 
(add lines 1-IS) $ - $ 

B. Complete this chart by listing all of your unsecured debt, the amount owed on each account, and 
whose name the debt is under. If more than 5 unsecured debts, attach a separate sheet. 

Line 
# 

Description of Credit Card or 
Other Unsecured Debt 

Total Amount 
owed 

Whose Name is on the Account? 
You, Your Spouse/Domestic Partner or Both 

1.  $ 

2.  $ 

3.  $ 
. 	. 

4.  $ 

S. $ 

. $ 

Total Unsecured Debt (add lines 1-6) $ 

Page 6 of 8 



CERTIFICATION 

Attorney Information: Complete the following sentences: 

1. I (have/have not) 
	

'  retained an attorney for this case. 

2. As of the date of today, the attorney has been paid a total of $ 	on my behalf. 
3. I have a credit with my attorney in the amount of $ 	  

4. I currently owe my attorney a total of $ 

5. I owe my prior attorney a total of $ 	  

IMPORTANT: Read the following paragraphs carefully and initial each one. 

	 I swear or affirm under penalty of perjury that I have read and followed all 
instructions in completing this Financial Disclosure Form. I understand that, by my signature. 
I guarantee the truthfulness of the information on this Form. I also understand that if I 
knowingly make false statements I may be subject to punishment, including contempt of 
court. 

	 have attached a copy of my 3 most recent pay stubs to this form. 

	 I have attached a copy of my most recent YTI:0 income statement/P&L 
statement to this form, if self-employed. 

	 I have not attached a copy of my pay stubs to this form because I am currently 
unemployed, 

Signature 	 Date 
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CERTIFICATE OF SERVICE 

I hereby declare under the penalty of perjury of the State of Nevada that the following is true and 

correct: 

That on (date) 	  service of the General Financial 

Disclosure Form was made to the following interested parties in the following manner: 

E Via l't  Class U.S. Mail, postage fully prepaid addressed as follows: 

El Via Electronic Service, in accordance with the Master Service List, pursuant to NEFCR 9, to: 

171 Via Facsimile and/or Email Pursuant to the Consent of Service by Electronic Means on file 

herein to: 

executed on the 	day of 	 , 20 	. 

Signature 
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EXHIBIT D 



June 1, 2015 

Re; W.N. Connell & Marjorie T. Connell Living Trust 

On April 2, 2015 Eleanor M. Ahern came Into the bank just before 5:00 pm. The bank was getting ready 
to close. She came in with a female friend, Suzanne Nounna, and a large German Shepherd dog. She 
stated the dog was a service dog. There was a third person, a man, in the group, but he waited outside 
the bank. We were told it was because he and the dog had problems with each other, Ms. Ahern wanted 
to open a checking account in the name of a trust. She stated that she came all the way from Las Vegas, 
NV to open the account. Ms. Ahern originally gave us an address that turned out to be a mall drop. 
When we called to ask for her personal address she was hesitant to provide it. She did give us a 
residential address when pressed. She also gave us a contact telephone number that Is not her own 
telephone number as well as her own personal number. Ms. Ahern opened the account with a Cashier's 
Check drawn on Wells Fargo Bank which was purchased at a branch here in St George, The amount of 
the check was $146,517.38. The bank placed a 9 day hold on the check because the account was new. 

Eleanor M. Ahern is the successor trustee of the W.N. Connell and Marjorie T. Connell Living Trust. She is 
also the sole beneficiary. Along with the trust papers we received a copy of Marjorie Connell's death 
certificate. We did not receive a copy of W.N. Connell's death certificate, We have requested a copy, but 
as of this date have not received it. We did not allow any activity in the account until we received a copy 
of W.N. connell's death certificate. Also, included with the trust papers is an affidavit of certification of 
trust authorizing Ms. Ahern to use numerous aliases. 

On Aprli, 14, 2015 Eleanor called the bank to ask us to order in $100,000 in cash. She wanted to 
withdraw that from her account In cash, When we questioned why she would want that amount of cash 
she muted the phone and after a short time came hack on the phone and stated she wanted the cash to 
put in her vault. We told her at that time that it would take at least two weeks to order in that amount 
of cash. A short time later her Suzanne Nounna called and wanted to set up a time to introduce a 
"temporary trustee" over the phone. The Operations Manager took the phone call and asked to speak to 
Ms. Ahern. When Eleanor came on the phone the Operations Manager explained that we could not add 
a "temporary trustee" to the account without them coming to the bank to sign the signature card and to 
give its his personal information. Again, as we asked questions, the phone would he put on mute and 
after a pause Ms. Ahern would come back on the line to answer the question. Sometimes when she 
would unmute the phone we could hear a male voice talking to her. During this conversation she 
decided she did not need the $100,000 in cash after all. We have not heard anything more about a 
"temporary trustee", A review of the trust papers showed that the trust designated the First National 
Bank of Nevada as the successor trustee If Eleanor M. Ahern was unable or declined to act as trustee. 

T-T&C(UT) 000001 



Each time we attempt to contact MS. Ahern using either telephone number we have to leave a message. 

She does return our calls, but she is never alone when she does, 

Ms. Ahern has been to the bank twice. She came in to open the account and once to pick up a copy of 

her statement and a copy of the opening deposit. Both times she was not alone. A different person was 

with her each time and she was traveling in a different car each time. 

On May 8, 2015 the bank notified the Nevada Department of Aging that we were concerned that this 

was a case of elder abuse. They called us several times to report what they had done to investigate the 

report. One of their investigators went to the house at 6105 Elton Ave, Las Vegas, NV. They said the 

house was like a fortress. The Investigator could not get In because the gates were locked and no one 

would answer the intercom. The second time she went she called the police to help her get inside, 

When they got to the front door a Hispanic woman answered the door and said that Eleanor did not live 

there and that she had been leasing the house for the last two years. She showed the officers a copy of 

her lease, They discovered later that the house was sold In 2012 to a business and that Eleanor Ahern 

did not own or have anything to do with the house, The Dept. of Aging closed the Investigation for lack 

of contact. 

On May 15, 2015 Town & Country Bank closed the account and issued a Cashier's Check for 

$146,584.83, We sent the check to the mailing address at 8635W Sahara Ave, Las Vegas, NV by certified 

mall. When we received the proof of receipt back we realized that Eleanor did not sign for the letter and 
check so We placed a stop payment on the Cashier's Check. As of this date the check has not tried to 

clear the bank. 

On June 1, 2015 the bank received notice of a court ordered successor trustee and a request for copies 

of all bank documents pursuant to this account. 

Town & Country Bank 

Marte Eyre, CAMS 

BSA/AML Officer 

Town & Country Bank 

435-215-2333 

T-T&C(UT) 000002 



EXHIBIT E 



Dec. 31. 2013 10:38AM 	
No, 9025 	P, 3/3 

Your New Benefit Amount 	Iff$147 

BENEFICIARY'S NAME: ELEANOR. C ANEW 

Your Social Security benefits will increase by 13 percent in 2014 because of a !Jae in the cost of 
living. You can use this letter when you need proof of your benefit amount to receive food„ 
rent, or energy assistance; bank loans; or for other business, Keep tbis letter with your doer 
important financis/ documents.. 

fowlfurkgaltiiitt Ana I314111i  
• YoUr monthly amount (before deductions) is 
• The amount we 'deduct for Medicare, inedicai insurance is $104.90 .  

„ (Ifitjp...44Rot,4ave *diem .cagy, 144,2013 
or if someone else pays your premium, we shOw $0 -.60„) 

• The arnotmt we deduct for your Medicare prescription drug plan is 	$0,00 
çfycni did not elcot withholding as of Nov, 1, 2013 0  we show $0,00.) 

• The amount çtie ,cleduot for voluntary federal tax.,withholcling is 	 $0.00,  
(If you did not elebt VOlontary tax wifhholding as of 
/%1"ov. , 14, 2013, we flOW $0.00.) 

• After we take any other deductions, you will receive 	 _112822 
an Jati. 15, 2014. 

. 	, 
If you disagree with any (4 these amotmts, you Ma write tons within 00 days from the date 

you receive this letter. We would be happy to review the amounts. 

You xnay receive your benefits tbrqugh direct deposka Direct DEVITO Oard,, or an. Elcettonic 
Transfer Account. If you still receive a paper cheek and wouldlike to switch to an electronic 
payment, please visit lvto ,W.go direct org or call 140Q-3334795. 

Wikatif I gave Qaestions7, 	. 
?lease visit= website atimpgrocialseouriiyov for more infOrmation and a variety of online 

services. Yoit also Oan. da1-B0O-772-1213 and speak to arepresantative from 7 an until 7 p.m., 
Mond•V throligh FridaY. Reim** information 94 servicet are available 24.hours a day. Our lines are 
busiest arty i4,the week ekly,n tb,e month asNell asnngthe VrkA 	 umnsnd Ne and 

b0; !fie 13 .eiticatit other tbiliolf you c ac 	ofIfr call our/T nukir, 
1400-325-0778. If you are outside the United States, you can contact any U.S. embassy or consulate 
office. Please have wit -  Social Security claimnomber avai)able when. yon call or visit and inel* it en 
arT letter yr!to .  Send to - Social Secifrity. If you ere inside the United gotta 'and need assistance of a'1 
yoti alth ichtth visit yew local Ofrice. 

MIS 150 
1250 S BUFFALO Dit 
LAS VEGAS NI/ 
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Aiier7Artera1 ric diG 
	

10.1e1C1l-%rft "Aro! 

Declarations 
g 	Polloy 
" R7, 2015 

oisi Any Preybus 
Dim fult1DO Par. Mom aid owl/Ditch to Your Pacy., 

POLICY NUMBERc NV8 002.%7881 
PROGRAM: AAA SHWA 

TIER: H 
Bales Rap Nam. & Address 

AAA NV INS AEICY/Y10/DIOLPI 
IDOM S EAWTERN OEM WO 
HENDERSON NV 80052 
(702)8042011 

;!'irs• 	 ao; 

Erlag11- 1-1 031 , ! 	- 18;:3 - )Tj',ERt,3;71n 

MA Insured SIM. goor 
Named !mum*, & NIelllng *Wrest 

/11 11 11 01111114"111d1",14111 1 11 11q111 1/1 111011 11 116111 
ELEANOR AHERN. ELEANOR 'ELLIE' AHERN FOLIMDATION 
5636 W SAHARA AVE it S49 
LAS VEGAS NV 88117-6855 	

-nno:Ah— 	 TIME: 
0._211 8 	1201021 	 A. 

DESCRIPTION OF voncus 	 YOU WILL a1 B8.L !] EPARATLY FO ANY BALANCEDU , 
Vaiel-X "trAit MAXE MOM Netrungramexnau 

. iiTEHO271(7 "X'r'j.;) .-ry. .., 

1=11.11.1111111 
— BE112L-,— - 

IIMMI 
111111111111•11 

* TTTA RAV4 SASE UTL470140 _ .. . „, , 
2011 ' VINO XS80 UTLAX440 YV400101321/4353 80120 

n6ur#4100  l pnMdd ai1yw1U resPad  bthI1n0  COW 	I for WW1 puDa IT,nLor1IthIfty la jhn. bectoall conalone of thinpclky. 
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1 	DED 
Bodily injury ft8c0,800tportan 

$500.000facctilor4 .-,-- 
8100,0301eccidimpf 
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1.1111.11.
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IMIEMIMME111111111111M11 111 

11 

PraportyDornage 
ad Undanntrud Motora naen 	s 	t 

Sock Injury 
IIMC:3M
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11MMIIIIIII
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Uniurd 00,00Cdourson $500,0001occidorit 180 

NEM 
DnitOrtod Mototlo1 Property Mama 
Or ColL Dod, ',Wind 

$500/sacldsot 

Hodloot Payrnents 	'' $25.00Noomon 
Corroshunem (Lam OaductiMa) 
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EXHIBIT G 



WWI, 	.11141 	

CASHIER'S CHECK 

Pothatir, 	=MON hi mitrul 111 
Nechaw Assount. 1137141111 
Oprster LIL. 	mosi550 	nn9t10.1 

PAY TO THE ORDER OF ***ELEANOR ELLIE AHERN FOUNDATION*** 

0745700404 

Credit Copy 

September 11 2012 

Page 1 of 6 

Site 	 paid Date 	Serial 	figyAist 	&count 	PC 	Amount 	Sequence 0 al 
VIEWPONTE 	20120012 	745700404 	10700543 	4861511962 000039 2,784.60 	4811109135 

'Two thousand seven huncfred eighty-four dollars and 60 cents" 
	

$2,784.60** 

PROCESS SAME DAY AS ISSUED 
WELLS PAR00 SANK, RA. 
*its 6 RAINBOW RIMS 
LAs VIC.O. NY Ili 
FOR INQUIRIES CALL COQ 2044122 

OG 0007457 0690071 
09/12/2012 	5:10:37PM 

volv w vitt uS i Liai ao 

NON-NEGOTIMLE 

0 0745700 1414o 1:SW20039241.861 511962• 

Copyright © 2002-06 Wells Fwgo 13% Company. All rights reserved. 

1 -VVFQ,0861117 
S/27/2015 https://oibservices.wellisfargo.conVOIB/ControllerServlet  



Page 2 of 6 

Site 	Paid Date 	Serial 	Routing 	Account 	PC 	Amount 	Sequence/  Cr VIEWPOINTE 	20120912 	745700438 	10700543 	4861511970 000039 5,589.19 	4811109136 

NOM 	 11.24 
Oflr—  ill 1W CASHIER% CHECK 

P.M./MS.1e 	ELP-Aivarmcirx -rrE 
Puiftio Aowht. 1727141111 
ClpwaVa. 	nroltarl 	f,r11

PAY TO THE ORDER OF ***ELEANOR ELLIE AHERN FOUNDATION*" 

"Thee thousand live hundred sixty-nine dollars and 19 cents*" 

PROCESS SAME DAY AS ISSUED 

0745700438 

Credit Copy 

September 2012 

"$5,569.19" 

WELLs PARIGO BANK, NA. 
4o-i0 3 I'M mow Dom 
LAS VEVA-5. PH lain 
FOR WOMB erda, ocoal-3132 

SatO erg! 1.4 igiug 

06 0007457 0490011 
09/12/201.2 	9r1037R14 	NON-NEGOTIABLE 

MI D ?LI 5 n104 313 1 1' 	?Do 39 20,86 I s i1,97010 

P1
LS FARO t ita IIX 
p 2 0021 KT _91 
221-0527.84 

Copyright © 2002-06 Wells Fargo tie, Company. All rights reserved. 

-■•••• 	 

T-WF0084.0 
8/27/2015 httpsIlloibservic,es.wellsfargo.vom/OTIEVControllerServ let 



1:141.7 	 1144 

	

IVOR] 
	

CASHIER'S CHECK 

PL.shisee: 	LIMNOSM Mass us 
Purehaw Amount 1,314Fil it 
Cperobr 	timISSO 	hrol 

PAY to THE ORaER OF ***ELEANOR ELLIE AHERN FOUNDATION *** 

0745700439 

Credit Copy 

September 11, 2012 

Page 3 of 6 

Site 	Paid Date 	SOO 	ftlnit1 2 	Account 	ç 	Amount 	tiatte11c_e_i 0  CI 
VIEVVPOINTE 	20120912 	745700439 	10700543 	4861511970 000039 8,353.79 	4611109137 

***Eight thousand three hundred fifty-three dollars and 79 cents*** 
	

**$8,353.79*' 

PROCESS SAME DAY AS ISSUED 
WELLS FARGO 6A.104, 
Asia ; RAwspw SOrs 
LAS WELUL 14+,12123 
FOR MOORES CALL 141$01;4-3122 

06 0007457 0690071 
09/12/2012 	silaAipm 

VIF OVER Ss I 1,36324 

NON-NEGOTIABLE 

0°0 74 700439e ':Ei nji 21:t,Br1L 54,1.9 ?ON! 

MIS FiltiA Bate 
pimg p3zi Pia 04 
1112Z -0527-84 

Copyright © 2002-05 Web Fargo 81. Company. Afl rIghias reserved. 

T-WFOSIN.Q9 
ti/2 //2015 https://olbserv  ices .wellsfargo.com/OMIControllerServ let 



Page 4 of 6 

Site 	Paid Date 	Serial 	Routing 	Account 	PC 	Amount 	Seuene #C; 
V1E1NPOINTE 	20120912 	745700285 	10700543 	4861511988 000039 11,138.39 	4811109138 

11.14 
3  cg lI*7.:L. 15 1'1 	 ) 

Purehu.i. 	•LEMM* wimp( TIE 
RAVIN e, hccw■L EMMEN! 
Opriater LD 	wal$14 	0.0143 

PAY TO THE ORDER OF ***ELEANOR ELLIE AHERN FOUNDATION*** 

'Eleven thousand one hundred thirty-eight dollars and 39 cents*** 

PROCESS SAME DAY AS ISSUED 

CASHIER'S CHECK 0745700285 

Credit Copy 

September 11. 2012 

*111,138.39** 

INELCSRFAGORANIC,MA. 
MI II RAINBOW Boro 
IJ.E VEGM. NY Oloy 
FOR WOUIFRES 4,1U. yap) so, 

96 0007457 osoom 
os112/2012 	5!is:37rm 

VIDIFOVEAU11 11,114,11 

NON-NEGOTIABLE 

007 1,5700 ?a 511° 1: 5 LEI MO ci 	i,E1 L sLL cisare 

C-1-5 Fr.G2 BA RA TZ1 
01202 De21 P1(1 4 

1221•O527 04 

I T.44.1 

Copyright © 2002-06 Wells Fargo & Company. All rights reserved, 

:.? 

T-WFODatio 
6/27t2015 https://oibservices.welisfargo ,com/OTB/ControllerServlet 



EXHIBIT H 



16.74 

279.00 

25.11 

18.74 

262.33 

23.61 

15.74 

25.00 

25.00 

0.00 

4,25 

16.29 

0.00 

21,53 

31.00 

6.50 

199,00 

17.91 ._ 
11.94 

25.00 

25.00 

OMNI Si HOTELS Ey._ RESORTS* 
fort worth 

Eleanor (No Calls) Ahern 
8636 W Sarah Ave 0649 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership Na. 	SG 	8203844890 
A/R Number 
Group Code 
Company Name 

Room No. 
Arrival 
Departure 

Page No. 

Folio No, 
Conf. No. 

Cashier No 

: 652 
: 07/07/14 
: 07116/14 

8 of 10 

40015959975 
: 18098 

07/16/14 

Date 
	

Description 
	

Charges 	Payments 

07/10/14 	6% State Occupancy Tax 
07/10/14 	Room Charge 

07110114 	9% City Occupancy Tax 
.07/10/14 	6% State Occupancy Tax 
07/10/14 	Room Charge 
07110114 	9% City Occupancy Tax 
07110/14 	6% State Occupancy Tax 
07/10/14 	Valet Overnight 

454-580 
07/10114 	Valet Overnight 

658-141 
07/11114 	Select Guest Free Morning Beverage 
07111/14 	Select Guest Food 

07/11/14 	Room Service 
07/11/14 	Select Guest Free Morning Beverage 
07/11/14 	Room Service 
07/11/ 

07/ 

07/1 

07/11/14 

07/11/14 
	

9% City Occupancy Tax 

07/11/14 
	

6% State Occupancy Tax 
07/11/14 
	

Valet Overnight 

454-580 
07/11/14 	Valet Overnight 

558-141 

Water Hors

Water Horse 

1300 Houston Street 
Fort Worth, Texas 76102 ' 

Phone: B17-535-6664 Fax: 817-882-8140 
Ornni 000032 



OMNI *HOTELS, & RESORTS' 
fort worth 

Eleanor (No Calls) Ahern 
565W Sarah Ave #549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. 	SG 	8203844890 
NR Number 
Group Code 

Company Name 

Room No, 
Arrival 
Departure 

Page No. 

Folio No 

Conf. No, 

Cashier No. 

: 652 
: 07/07114 
: 07/16/14 

10 of 10 

: 40015959975 

18098 

07116/14 

Date 
	

Description 
	

Charges 	Payments 

07/15114 	9% City Occupancy Tax 

07/15/14 	6% State Occupancy Tax 

07/15/14 	Valet Overnight 

454-580 
07/15/14 	Room Charge 

07/15/14 	9% City Occupancy Tax 

07115/14 	6% State Occupancy Tax 

07/15/14 	Room Charge 

07/15/14 	9% City Occupancy Tax 

07/15/14 	6% State Occupancy Tax 

07/15/14 	Room Charge 

07/15/14 	9% City Occupancy Tax 

07/15/14 	6% State Occupancy Tax 

07116/14 	Room Service 

07/16/14 	rn ervice 

07/16/,4 	Check Refund 

Check refund for credit balance from check 

17,91 

11.94 

25.00 

199.00 

17.91 

11.94 

249.00 

22,41 

14.94 

219.00 

19.71 

13,14 

21.53 

0.00 

-2,505,81 

otal 
	

14,053.84 	14,053.84 

Balance 
	

0.00 

Thank you for staying at the Omni Fort Worth. 

1300 Houston Street 
Fort Worth, Texas 76102 

Phone! 817-535-6864 Fax: 817-882-8140 
Omni 400033 



OviNt HOTELS & RESORTS 
, 	fort worth 

Susan Nounna 
8635 W Sarah Ave *549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. 	SG 	8203844890 
A/R Number 
Group Code 
Company Name 

Room No. 
Arrival 
Departure 
Page No, 

Folio No. 
Conf. No. 
Cashier No, 

852 
07/07/14 
07/16/14 

1 of 11 

408464 

40015959975 
18477 

1 0/1 9/15 

Date 
	

Description 
	

Charges 	Payments 

06/29/14 	Deposit Transfer 
652 DEPOSIT TRANSFER 

06/29/14 	Deposit Transfer 
648 DEPOSIT TRANSFER 

06/29114 	Room'C harp 

644 
06/29114 	9% City Occupancy Tax 
08/29/14 	6% State Occupancy Tax 
06/29/14 	Room Charge 

646 
08/29/14 	9% City Occupancy Tax 
06/29/14 	6% State Occupancy Tax 
06/29/14 	Room Charge 

648 
06/29/14 	9% City Occupancy Tax 
08/29/14 	6% State Occupancy Tax 
06/29114 	Roam Charge 

652 
06/29/14 	9% City Occupancy Tax 
06/29/14 	6% State Occupancy Tax 
08/30/14 	Room Service .  
06/30/14 	Room Service 
06/30/14 	Kimbell Gift Shop 
06/30/14 	Room Service , 
06/30/14 	Room Charge 

646 	1415 
06/30/14 	9% City Occupancy Tax 

199.00 

17.91 

11.94 
199.00 

17.91 

11.94 

199.00 

17.91 

11.94 
199,00 

17.91 

11.94 

56.90 

73.27 
15.16 

42,49 
199,00 

17.91 

228.85 

457.70 

1300 Houston Street 
Fort Worth, Texas 76102 

047 C7r C1010+1 	....,•••• 047 001 04,in 
	

Omni 000035 



OMNI i HOTELS .&, RESORTS' 
fort worth 

Susan Nounna 
8635 W Sarah Ave #849 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. ; SG 	8203844890 
MR Number 
Group Code 
Company Name 

Room No, 
Arrival 
Departure 

Page No. 

Folio No. 

Conf. No, 

Cashier No. 

652 
07/07/14 
07/16/14 

2 of 11 

408464 

40016959975 

18477 

10/19/15 

Date 
	

Description 
	

Charges 	Payments 

06/30/14 

06/30/14 

06/30114 

06/30/14 

06/30/14 

06/30114 

06/30/14 

07/01/14 

07/01/14 

07/01/14 

07/01/14 

07/01114 

07/01/14 

07/01/14 

07/01114 

07/01/14 

07/01(14 

07/01/14 

07/01/14 

07/01/14 

07/01/14 

6% State Occupancy Tax 
Room Charge 

648- 1417 
9% City Occupancy Tax 
6% State Occupancy Tax 
Room Charge 

652 
9% City Occupancy Tax 
6% State Occupancy Tax 
Whiskey & Rye 

Room Service 

Cast iron Restaurant 

Bob's Steak & Chop House 
Cast iron Restaurant 

Room Charge 

646 --. 1415 
9% City Occupancy Tax 
6% State Occupancy Tax 

Room Charge 

648 —> 1417 
9% City Occupancy Tax 

6% State Occupancy Tax 
Room Charge 
662 
9% City Occupancy Tax 

6% State Occupancy Tax 

11.94 

199.00 

17.91 

11.94 

199.00 

17.91 

11.94 
3531 

26.77 

50.00 

144.08 

61.96 

199,00 

17.91 

11.94 

199.00 

17.91 

11.94 

199.00 

17.91 

11.94 

27.73 

1300 Houston Street 
Fort Worth, Texas 76102 

Oh /-binr,  04 7 K .71K 000•1 r•-,..... 047 ow) Q4 dn 
Omni 000036 



OlviNI HOTELS & RESORTS 
fort worth 

Susan Nounna 
8635 W Sarah Ave #549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. 	SG 	8203844890 
AIR Number 
Group Code 
Company Name 

Room No. 
Arrival 
Departure 

Page No. 

Folio No. 

Conf. No. 

Cashier No, 

652 
07/07/14 
07/16/14 

3 0111 

408464 

40015989976 

18477 

10/19/15 

Pate 
	

Description 
	

Charges 	Payments 

07/02/14 	Cast Iron Restaurant 

07/02/14 	Whiskey & Rye 

07102/14 	Starbuoks 

07/02114 	Room Service 
07/02/14 	Room Charge 

646 --> 1415 
07/02114 	9% City Occupancy Tax 
07/02/14 	6% State Occupancy Tax 
07102/14 	Room Charge 

648 	1417 
07/02/14 	9% City Occu pa ncy Tax 

07/02/14 	6% State Occupancy Tax 

07/02/14 	Room Charge 

652 
07102114 	9% City Occupancy Tax 

07/02/14 	6% State Occupancy Tax 

07103/14 	Room Service 

07/03/14 	Room Service 

07103/14 	Room Service 

07/03/14 	Starbuoks 

07/03/14 	Whiskey & Rye 

07/03/14 	Water Horse 

07/03/14 	Check 

Cashier Check: #0674700966 - Amount: $7,000 - Suzanne Naunna 
07/03114 	Cast Iron Restaurant 

07/03/14 	Cast iron Restaurant 

29.36 

4,87 

16,29 

199.00 

17.81 

11.94 

199.00 

17.91 

11.94 

199.00 

17.91 

11.94 

21.63 

37.05 

38,56 

1,69 

10.86 

6.50 

37.46 

50.00 

7,000.00 

1300 Houston Street 
Fort Worth, Texas 76102 

0.17 k ,nir CIA:IDA C.-1 ,- 017 1DCP1 ms 	
Omni 000037 



Olvfl\TI - HOTELS ISt RESORTS 
fort worth 

Susan Nounna 
8635 W Sarah Ave #549 
Las Vegas NV 89117 
United States 

, INFORMATION INVOICE 
Membership No. 	SG 	8203844890 
A/R Number 
Group Code 
Company Name 

Room No 
Arrival 
Departure 
Page No. 

Polio No. 
Cont. No. 
Cashier No. 

652 
07/07/14 
07/16/14 

4 of 11 

408464 

40015959975 
18477 

10/19/15 

Date 
	

Description 
	

Charges 	Payments 

07/03/14 

07/03114 

07/03/14 
07/03/14 
07/03/14 
07/03/14 

07/03/14 

07/03/14 
07/03/14 
07/04/14 
07/04/14 

07/04/14 
07/04/14 

07/04/14 
07/04/14 
07/04/14 

07/04/14 

07/04/14 
07/04/14 
07/04/14 

07/04/14 
07/04/14 

07/04/14 
07/04/14 

07/05/14 

07/05/14 

Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 
Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 
Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 
Cast Iron Restaurant 
Cast Iron Restaurant 
Whiskey & Rye 
Room Service 
Cast Iron Restaurant 
Cast Iron Restaurant 
Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 
Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 
Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 
Starbucks 

Cast Iron Restaurant 

199,00 

17.91 

11.94 
199.00 

17.91 

11.94 
199.00 

17.91 

11.94 

55.47 

40.81 

16.37 

13.02 

51.81 

64.54 

199.00 

17.91 

11.94 
199.00 

17.91 

11.94 

199.00 

17.91 

11.94 

6.77 

45.47 

1300 Houston Street 
Fort Worth, Texas 76102 

Ol1g .2. P OPAll tms.• b17 Don oi 	
Omni 000038 



OMNI 1.  HOTELS & RESORTS'  
fort worth 

Susan Nourma 
8635 W Sarah Ave #549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICr 
Membership No, 	SG 	8203644890 
NR Number 
Group Code 

Company Name 

Room No. 
Arrival 
Departure 

Page No. 

Folio No 

Cent. No. 

Cashier No. 

652 
07/07/14 
07/16/14 

5 of 11 

408464 

40015859975 

18477 

10/19/15 

Date 
	

Description 
	

Charges 	Payments 

07/05/14 

07/05/14 

07/05/14 

07/05/14 

07/05/14 

07/05/14 

07105/14 

07/05/14 

07/05/14 

07/05/14 

07/05/14 

07/05/14 

07/05/14 

07/06/14 

07/06/14 

07/06/14 

07/06/14 

07/06/14 

07/06/14 

07/08/14 

07/06/14 

07/06/14 

07/06/14 

07107114 

07/07/14 

07/07/14 

Cast iron Restaurant 

Room Service 

Cast iron Restaurant 

Room Service 

Room Charge 

9% City Occupancy Tax 

6% State Occupancy Tax 

Room Charge 

9% City Occupancy Tax 

0% State Occupancy Tax 

Room Charge 

9% City Occupancy Tex 

0% State Occupancy Tax 

Cast iron Restaurant 

Room Charge 

9% City Occupancy Tax 

6% State Occupancy Tax 

Room Charge 

9% City Occupancy Tax 

6% State Occupancy Tax 

Room Charge 

9% City Occupancy Tax 

6% State Occupancy Tax 

Room Service 

select guest Food 

Cast Iron Restaurant 

5151 

58.21 

100.00 

14.98 

199.00 . 

17.91 

11.84 

199,00 

17.91 

11.94 

199.00 

17.91 

11.94 

69.54 

199.00 

17.91 

11.94 

199.00 

17.91 

1t94 

199.00 

17.91 

11.94 

21..53 

3.93 

8.66 

1300 Houston Street 
Fort Worth, Texas 76102 

017 guc fianit 	0 ,17 156,1 04,411 
Omni 000039 



OMNI 4;• HOTELS &RESORTS' 
fort worth 

Susan Nounna 
8685 W Sarah Ave #549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. ; SG 	8203844890 
PM Number 
Group Code 
Company Name 

Room No. 
Arrival 
Departure 

Page No. 

Folio No. 

Conf. No, 

Cashier No, 

652 
07/07/14 
07/16/14 

6 of 11 

408464 

40015969975 

18477 

10/19/15 

Date 
	

Description 
	

Charges 	Payments 

07/07114 

07/07/14 

07/07/14 

07/07/14 

07/07/14 

07107/14 

07/07/14 

07/07/14 

07/07/14 

07/07/14 

07/07114 

07/07/14 

07/08114 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

07/08/14 

Select Guest Free Morning Beverage 
Cast iron Restaurant 
Room Service 

Room Charge 
9% City Occupancy Tax 

6% State Occupancy Tax 

Room Charge 
9% City Occupancy Tax 
6% State Occupancy Tax 

Room Charge 

9% City Occupancy Tax 
6% State Occupancy Tax 
Cast iron Restaurant 

Cast Iron Restaurant 

Cast Iron Restaurant 

Room Service 

Room Charge 

9% City Occupancy Tax 
6% State Occupancy Tax 

Room Charge 

9% City Occupancy Tax 
6% State Occupancy Tax 

Room Charge 

9% City Occupancy Tax 
6% State Occupancy Tax 
Valet Overnight 

0.00 

44.81 

55.59 

199.00 

17.91 

11,94 

199.00 

17.91 

11.94 

279.00 

25.11 

16.74 

77.94 

46.97 

20.16 

170.85 

199.00 

17,91 

11.94 

199.00 

17.91 

11,94 

279.00 

25,11 

16.74 

25.00 

1300 Houston Street 
Fort Worth, Texas 76102 

047 .g`2 exanri 	 ort, 00') Q4 #IVI 
	

Omn i 000040 



OMM HOTELS & RESORTS' 
fort worth 

Susan Ncunna 
8835 W Sarah Ave #549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. : SG 	8203844890 
A/R Number 
Group Code 
Company Name 

Room No, 
Arrival 
Departure 
Page No. 

Folio No, 

Conf. No. 
Cashier No. 

662 
07/07/14 
07/16/14 

7 of 11 

408464 
40015959975 

18477 

10/19/16 

Date 
	

Description 
	

Charges 	Payments 

558-141 
07/09/14 	Room Service 
07109114 	Cast Iron Restaurant 
07/09/14 	Cast Iron Restaurant 
07/00/14 	Gast Iron Restaurant 
07/09114 	Room Service 
07/09114 	Room Charge 
07/09/14 	9% City Occupancy Tax 
07/09/14 	6% State Occupancy Tax 
07/09/14 	Room Charge 
07/09/14 	9% City Occupancy Tax 
07/09/14 	5% State Occupancy Tax 

07/09114 	Room Charge 
07/09/14 	9% City Occupancy Tax 
07/09114 	6% State Occupancy Tax 
07/09114 	Valet Overnight 

558-141 
07/10/14 	Visa 

XXXXXXXXXXXX7377 	XX/XX 
07/10114 	Room Service 

07/10114 	Whiskey & Rya 
07/10/14 	CEA iron Restaurant 
07/10/14 	Cast Iron Restaurant 
07/10/14 	WIFI Internet access 

07/10114 	Room Charge 

21.53 

46.97 

42.64 
155.88 

47,73 

279,00 
25.11 

16,74 

279,00 

25.11 

16.74 

262.33 

23.61 

15.74 

25,00 

38.56 

18.53 

35.00 

50.00 

4,95 

279,00 

1,910.65 

1300 Houston Street 
Fort Worth, Texan 76102 

C■ kflo,-,r, 047 C 45 onn A trim, Q47 OOl 41.1 	
Omni 000041 



OMNI ‘,4, HOTELS (St RESORTS' 
fort worth 

Susan Nounna 
8635 W Sarah Ave )1549 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No 	; SG 	8203844890 
NR Number 
Group Code 
Company N8r110 

Room No. 
Arrival 
Departure 

Page No. 

Folio No. 
Cont. No, 
Cashier No 

652 
07/07/14 
07/16/14 

8 of 11 

408464 
40015959975 

18477 

1 0/1 9/15 

Date 
	

Description 
	

Charges 	Payments 

7 

07/10114 	9% City Occupancy Tax 
07/10/14 	6% State Occupancy Tax 
07/10/14 	Room Charge 
07/10/14 	9% City Occupancy Tax 
07/10/14 	6% State Occupancy Tax 
07/10/14 	Room Charge 
07/10/14 	9% City Occupancy Tax 
07/10/14 	8% State Occupancy Tax 
07/10/14 	Valet Overnight 

454-580 
07/10/14 	Valet Overnight 

558-141 
07/11/14 	Visa 

XXXXXXXXXXXX7377 	XX/XX 
07/11/14 	Select Guest Free Morning Beverage 
07/11/14 	Select Guest Food 

07/11/14 	Room Service 

07/11/14 	Select Guest Free Morning Beverage 
07/11/14 	Room Service 

07/11/14 	Water Horse 

07/11/14 	Water Horse 

07/11/14 	Check 

07/11/14 	Visa 

XXXXXXXXXXXX7377 	XX1XX 
07/11/14 	Visa 

25,11 

16.74 

279.00 

25.11 

16.74 

262.33 

23.61 

15.74 
25.00 

25.00 

1,956.80 

0.00 

4.25 

16.29 

0.00 
21.53 

31.00 

6,50 

6,500.00 

-1.956.80 

.1,910.65 
XXXXXXXXXXXX7377 
	

XX/XX 
199.00 

1300 Houston Street 
Fort Worth, Texas 76102 

Ok. O1 4 	 1217 00 ,1 	41-1 	

Omni 000042 



07/11/14 

07/11/14 
07/11/14 
07/11/14 

Room Charge 
9% City Occupancy Tax 
6% State Occupancy  Tax 
Valet Overnight 

17.91 

11.94 
25.00 

OMNI " HOTELS & RESORTS' 
fort worth 

Susan Nounna 
8635 W Sarah Ave #549 
Las Vegas NV 59117 
United States 

INFORMATION INVOICE 
Membership No. : SG 	8203844890 
NR Number 
Group Code 
Company  Name 

Room No. 
Arrival 
Departure 
Page No, 

Folio No 

Conf. No. 
Cashier No. 

652 
07/07/14 
07/16/14 

9 of 11 

408464 
40015959975 
18477 

10/19/15 

1 

Date 
	

Description 
	

Charges 	Payments 

454-580 
07/11/14 	Valet Overnight 

558-141 
07/12/14 	Room Service 
07112/14 	Starbucks $G Free Mornin g  Beverage 
07/12/14 	VVIFI Internet access 
07/12/14 	Room Charg e 
07/12/14 	9% City  Occupancy  Tax 
07/12/14 	6% State Occupancy  Tax 
07/12/14 	Valet Overnight 

454-580 
07/13/14 	Room Service 
07/13/14 	Room Charge 
07/13/14 	9% City  Occupancy  Tax 
07/13/14 	6% State Occupancy  Tax 
07/13/14 	Valet Overnight 

454-680 
07(14/14 	Room Service 
07/14/14 	Select Guest Free Morning Bevera ge 
07/14/14 	Room Charge 
07/14114 	0% City  Occupancy  Tax 
07/14114 	6% State Occupancy Tax 

25.00 

21.63 
0.00 
4.95 

199.00 

17.91 

11.94 
25.00 

21.53 
199.00 

17.91 

11.94 

26.00 

21.53 
0.00 

199.00 

17.91 
11.94 

1300 Houston Street 
Fort Worth, Texas 76102 

bi-- 
 

0.1 7 E.n..e nna4 	047 Q0) 04441 
Omni 000043 



OMNI 4,§i HOTELS 6z, RESORTS' 
fort worth 

Susan Nounna 
8635 W Sarah Ave 11548 
Las Vegas NV 89117 
United States 

INFORMATION INVOICE 
Membership No. 	SG 	8203844890 
NR Number 
Group Code 
Company Name 

Room No, 
Arrival 
Departure 
Page No. 

Folio No. 
Conf. No. 
Cashier No. 

: 852 
: 07/07/14 
: 07/16/14 

10 of 11 

: 408464 
40015959975 

: 18477 

10/19/15 

Date 
	

Description 
	

Charges 	Payments 

07/14114 	Valet Overnight 

454-580 
07/15114 	Room Service 

07/15/14 	Cast iron Restaurant 
07/15/14 	Oath 
07/15/14 	WIFI Internet access 
07/15/14 	Room Charge 
07/15/14 	9% City Occupancy Tax 
07115114 	6% State Occupancy Tax 
07/15/14 	Valet Overnight 

454-680 
07/15/14 	Room Charge 

07/15/14 	9% City Occupancy Tax 
07/15114 	6% State Occupancy Tax 
07/15/14 	Room Charge 

07/15/14 	9% City Occupancy Tax 
07/15/14 	6% State Occupancy Tax 
07/15/14 	Room Charge 
07/15/14 	9% City Occupancy Tax 
07/15114 	6% State Occupancy Tax 

07/16/14 	ROOM Service 
07/16/14 	Room Service 

07/16114 	Check Refund 

Check refund for credit balance from check 
12/05/14 	Rooms Bad Debt 

25.00 

4511 

217.84 

4.95 

199,00 

17,91 

11,94 

25.00 

199.00 

17.91 

11.94 

249.00 

22.41 

14.94 

219.00 

19.71 

13.14 

21.63 

0.00 

-1,373,10 

1,000.00 

-2,505,81 

Total 
	

12,680.74 	12,680.74 

1300 Houston Street 
Fort Worth, Texas 76102 

O17 	n*2A 	al7 OW) a4 An 
Omni 000044 



OMNI HOTELS & RESORTS'.  
fort worth 

Susan Nounna 
8635 W Sarah Ave #549 
Las Vegas NV 69117 
United States 

INFORMATION INVOICE 
Membership No. : SG 	8203644890 
AIR Number 
Group Code 
Company Name 

Room No, 
Arrival 
Departure 

Page No. 

Folio No 

Cent. No. 

Cashier No. 

652 
07107/14 
07/16/14 

11 of 11 

406464 
40015969975 

18477 

10119/15 

bete 
	

Description 
	

Charges 	Payments 

Balance 	 0.00 

Thank you for staying at the Omni Fort Worth. 

1300 Houston Street 
Fort Worth, Texas 76102 

Eikr•mr,  017 aPaA 	 12On. 04 An 	
Omni 000045 



EXHIBIT I 



Desert Oasis Clinic 
63168. Rainbow Blvd.,#100 

Las Vegas, NV 89118 
Page; 1 	 (702)310-9380 3116/2015 

1 

Pat it 
	

SlEarine INICYLE:la 
3128 Darby Fab Dr 
Seal Eicach NV 89134 

Chad #: NOUSU000 
Case fit 2383 

Date 
	

Description 
	

Procedure Modify f)x 1 Dx 2 Dx 3 Dx 4 	Unite 	Charge 
3/16/2015 	Adrenal Support Pormula (PLC Labs) AtiRSUPPT 
311612015 	Lipoaomal Olutathione 	 LIPO GLUT 
3/16/2015 	Arge.Myn 16 oz, 	 ARG'Y 
3116/2015 	Credit CB11:1 Payment 	 CCPAY 

I 

1 
1 
I 

36.00 
55,00 
80.00 

471,00 

Provider Information 
Total Charges This Pap; 

Total Payments This Page: 
Total Adjustments; 

Total Account Balance; 

$ 171.00 
-$171.00 

$ 0.00 
$ 0.00 

	

Provider Nang: 
	

John A. Thompson DA 

	

License; 	807 

	

ER 
	

061768098 

	

NPI; 
	

131619573 

NOT A MEDICARE PROVIDER: 
Do Not Submit This Bill To Medicare 

McNair CPA Does 000543 	 i 



EXHIBIT J 



Comfort Suites (A.1.231) 

125 Da* Loop Road 
Oxtbrd, Ai, 35203 
(260) 835-8E173 
(iIMAL.231echoIcehotata.com  

COW NS. JASON 

Oxfoixt, 36203 

NY glt.let ti•ttia 

Alcoa*, 350189180 
Date: 042114 

Room: 319 am 
Anivat Oa* 9/11/14 

Departuie Dotal 9122/14 
Cheek In Thug: 9/11/14 206 PM 

Choc* Out Tana: 
Ramada Ptuaram ID; 

You were checked out by: 
You ware checked In by tenth 

Total Wane Duo: 0.00 
*Citsik 
9111114 
0/11/14 
9/11/14 
9/11/14 
9/11/14 
9/12/14 
0/12/14 
9112114 
9112/14 
9/12/14 
9/13/14 
9/13/14 
9/13/14 
9/13/14 
9/14/14 
9/14/14 
0/14/14 
9/14/14 
W15/14 
9/15/14 
9/15/14 
0/15/14 
9115114 
9/113/14 
W1W14 
9/16/14 

Cash - 
Room Charob 
Pompom),  Tax 

/ County Tex 
State Tag 
Ck 

Rum Chargo 
State "am 
city / Courtly TeX 
oosupancy Tex 
Room Charts 
Cft / County Tau 
State Tax 
Occupancy Tax 

Room Charge 
ocouppouy Tax 
City / CQurdy Tax 
Mete Tax 
Gime Refund 
Room Chetlie 
State Tax 
Occupancy Tax 
City/County Tax 
Room Mate 
City / County Tax 
Stata Tax 

(88.80) 
6319 TRUST, CONNELL 
	

80.00 
ems 
4.80 
3,20 

(88.80) 
6319 AHERN, ELEANOR 80.00 

320 
4.80 
0.80 

6319 AHERN, ELEANOR 
	

80.00 
4.80 

3_29 
SAO 

#319 AHERN. ELEANOR 
	

80.00 
0.50 

4.90 
3.20 

Ousel rag at dumps to CC 
	

177.60 
019 AHERN, ELEANOR 
	

80.00 
3,20 
0,80 
4.80 

6319 COLLINS, JASON 

4.83 
3,20 

11 

McNair CPA Ciocs 000400 



•:4•T 	 • 

	

l'1170714 	Ocoupemylax 

	

9117114 	Room Charge 

	

Oil 7/14 	Occupancy Tax 

	

9117114 	City / CoUnly Tax 

	

0,17114 	Slate TaX 

	

9110114 	Master Card 

0/19/14 
	

Rem Cheme 
9118/14 
	

Occupancy Tex 
9/18/14 
	

CRP County Tax 
0/10114 
	

Stale TaX 
9/19/14 
	

Roan\ Charge 
9/19/14 
	

Occupancy Tax 
9/19/14 
	

City / County Tax 
0r19/14 
	

State TaX 
0/20/14 
	

Roma Charge 
00/14 
	

OmunancY Tax 
9/20/14 
	

City / CountY Tex 
0/20/14 
	

State Tax 
W21/14 
	

Room Charge 
9/21/14 
	

Clty / Count/ Tax 
9121n4 
	

State Tax 
9/21/14 
	

occupancy Tax 
9/22/14 
	

Master Card 

jJ ,  

41319 COWNS, JASON 

kdOPOYMiant 
>0C0O00000003392 
#319 COLLINS, JASON 

6°31e COLLINS, JASON 

111310 COLLINS, JASON 

#319 COLLINS, JASON 

0.80 

80.00 

0.00 

440 

3.20 

(021.0D) 

00,00 
O.90 

4.00 
320 

00.00 

O.90 

4.00 

320 

EOM 

0.00 

4.00 

3.20 

moo 
4.90 

320 

0.80 

(355.20) 
XXXX000000C<3392 

 

)

▪ 	

'.".•7 „- :',14 -r's'4E.'!•t4 	-z.L..,& , r',==k4  

 

WatENCOREBEEN 

 

Room Chargeb 
SWte Tax 

Oily/ County Tax 
Occupancy Tux 

Cash 

GuKit Rotund 

Master Card 

 
 

890.00 

35.20 

02.00 

8.80 
(177.00) 

177.00 

(821.90) 
Ihis IMO t altgblo for partner hmards. If this rata is changed, you may no 
langet be entitled to partner rewards. 

 

 

For yOut enflvenience, we have prepared this zero-balance folio Indicating a 0,00 balance on your amount. Marie be athlted that OW therWas rot reflected on thts telln will be china?' to the credit card eft Me with the hotel While Net:1W regattas 040 ., hatance your mesa card May not be charged until oiler your departure. You we ultimately responsible for paying all or your Ian 
chergeein tut 

clocapevaoreve 

Vic owlet be an ming fraa nights 	ether great t mots, McCholprhloges 4oday, Kt lonmatviccortrilence.e:fn. 

ThosikYetr kit Yaw zhri•Vifin Obiceliuteimgmllitsrlhadtbvlsw&lo pod your =merge stout your want ems/Wm (Mk thRIfi Whig* ,  bulE00 

McNair CPA Dace 000401 



EXHIBIT K 



10-08-14 

Folio No. 
NR Number 
Group Code 
Company 	: Lesulre 
Membership No. : 
Invoice No. 

Room No 326 
Arrival 	10.07-14 
Departure 10.0844 
Cont. No. 	63963814 
Rate Code : *DOR 
Page No. : loll 

10-01-14 RQOITI Accommodation 

10-07-14 Male Tax - Room 

10-07-14 City Tax. Room 

10-0544 MeeterCard 

 

104.00 

7.54 

2.06 

113.62 

 

Total 

Mande 

113.62 	113.62 

0.00 

Independently OWned enci Operated by Little fir epottee, Inc. 

Guest Signature.: 
I hava racetwt ttia goods end / treriCaS In the wawa shown harm 1 awls." that rey 'patty for thlab 3 apt waived gad agree to be hew 
pima* &We In tha avant that the Indicated perform, Oomparly, or essookeasits in pay ter any plot or the CO omouht of these charges. k 

traditcacd them% ifkaihere9tvre tO perform the 07001004 oet forth tot* coo:Chador* egmeniont wielthe 

Holicioy Inn Exprese Hotel & uIte 
1612 MeClute Cove 
'Pupal°, MS38604 

Talephona4002) 62043164 P10(662) 62041189 

McNair CPA Does 000320 



EXHIBIT L 



_ 

eitarat oersLe 

CONNELL, TRUST 

1  
iimnOHEAD% NY 14845 

Comfort Inn 40 East (AR110 

15710 Pritchard Drive 
North Little Retk, AR 72117 
(500 9554453 
GMAn1180ahobehotels.00rn 

Amount: 345265781 

Date: 1019114 

Room: 111 eto 

- Arrival Data; 10/8/14 

Departure Dale: 1019/14 

Check In Time: 10/8/14 cosa PM 

Check CV Time: 1(/8/14 I 20 PM 

ReWarcla Program ID: 

You weie checked out by phIll 

You wire checked in by: eclavia 

Total Balance Due: MOD 
4.c*? tly 

" • • 	• 	 IV 

Room Charge 
My I Cott* Tax 
Nate Ti 

OccugancItTLX 

Meow Card 

4111 COLLINS. MON 

)000)03XXIOCX3392 

  

73.80 
L40 
4,80 
3139 

(8317) 

 

 

  
 

Room Charge 

Shit') Tax 
City Conr4 Tax 
OriciValicY Tax 
Water Carel 

 

 

Salute OW 

73.80 

4.80 

1.48 

,133")  
0.80 

itie rata In eligible for partner rogrante. If Inlo rate s otternied, you may 
Icler be entitled to pednor 

p$17MPtivIleifar 

u maid be earang frac *Otis and ether pat rewards. Join Moho PrIvIlepos Iecley •  enverrehokteprXitegmeom. 

Ink you tor your May, Viell 011oCeeliotelezerneiettrAcfnavietis pcart yew oenuarda about your want avalariao taktoba 'Win a  Illaylutv,  button) 

McNair CPA Docs 000317 



EXHIBIT M 



Thank you tor eaying with us! 

1230D LaS Vegas Boulevard 
FlanderSon, Nevada 89044 

(702) 7974000 

Page 	1 10/24/201411:17 AM 
RESORT SPA• CASINO 

	

LAS 	VEGA; 

CONNELL TRUST 

	

ELMIRA 	NY 14901 

Arrival Date; 

Departure Date: 

Group Code 

Check In Agent: 

Check Out Agent: 

Room NumberiSulto 

Number of Guests: 

Reservelion ID: 

10123/2014 

10/2412014 

RAW 
KVALLE 

RNM804 

71 2126 

419345776744 

Data 
	

TIcket Number 	 Description 
	

Charges 
	

Credits 
	

Balance 

10ri3/2014 

1012412014 

10124/2014 

Ti 	2126 

7199 

ROOM CHARGE T1 2126 
TAX 
IN-ROOM btNING 
2126C0 
REDEPTION MASTERCARD 

135.00 
17.55 
35.49 

106.04 
,443392 

j 

€ 

McNair CPA Docs 000316 



EXHIBIT N 



The CM At Peace Canyon 
111812015 	915; 

ameardat}on: 	100240 	 wit Dale; 	1015 	ttou 	1121115 
Omit Ahem, Eleanor 

8835 W, Sahara 
	 FOL: 3,087,097 

Las Vegas, NV 89117 
	

ROOM: 2035 

Daft 

119/15 

1/0/15 

V9/15 

1/10/15 

1110/15 

1111115 

1/11/15 

1/12/15 

1112/15 

1/13/15 

Doserlittion 

Mister ÔaI Patitetif 

Developer Rental 
Room Tex 

Developer Rental 

Room Tex 
Developer Rental 

Room Tax 

Developer Rental 

Room Tax 

Mester Card Payment 

Amount 

4,120,00 

180,00 

21.60 

180_00 

21.00 

160,00 

19.20 

180.00 

10.20 

-1,176.00 

Reterano. 

SF 

NightAudit 
NightAudlt 

NIghtAudit 

NIghtAudit 

NIghtAudlt 

NightAucill 
NightAuce 

NIghtAudit 

1910 pymt 

Cr•tift Cand-ND. -XXXXXXXXX.XXX-339•rolioaglatioe; --1 -1534A0 	- 

guest Sig naturt 

TirneshereWeire 
	

11rnes200atiMppsl‘TSWNextVeportstaiVegoolreportalbultlinelPollospt 

McNair CPA Does 000614 



The Cliffs At Pease Canyon 
1120/ 0 ..2.11,..z329ti 

Reservation: 	199783 
Duestt Ahem, Eleanor 

con hc 	TPLIkSf 
FOL: 3,076 $ 761 

ROom 2035 

Dete 	 Description 	 Amount 
	

Reference 

1/20/15 
	

Master Card Payment 	-716.80 
	

2355 pymt 

Credit Card No. XXXX)COCV000(430 Folio ealance: 	-710.80 

Guest Signature 

TimeShareWaro NEXT 
	

rnes200seillApps19-SWNextlreportassVegaalreporia‘bultlinsTollo.rpt 

Visit Dates: 
Flaw 

1/21/15 	thru 	1/25/15 

McNair CPA Docs 000615 



EXHIBIT 0 



118721 	statement Date 
Patient 

02/03/2015 
Elfle Marptirte 

are Manjurite 
8635 W SAHARA AVE 
sS49 
tA5 VEGAS, Nv 89117 

..3/ 
Dr. Kyle D. Andrus, 0.D,, °moment 	Statement of Charges and Payments 330 N. SarodhUl 01,4 WU A 
Mesquite, NV 80027 
702-348-2950 

NG 590 Number; 
Date hintedr 
Provfden 
Office 1:418110: 
Menem 
NM Kerning;  

13709 
02/03/2015 
Kyle D Andrtiv0.0. 
702-346-2950 
010266 
1316982028 

MI Ellie Martuft 
863$ W SAHARA AYE 
#519 
LAS VkgAS, NV ,89117 

Patireb 116721 
Chart Or 
Home Phone] 
Next Appt: 

Elite Margurite 

(607) 21S-3902 

riestin0 
Doke 	Ord tt sal # Qty Description Pallent 

Cyr 	D1insF 	Amount 	alliance 

02/03/2015 0 
	

1 Ve Inter 	 ' 02002 
	

71.00 02103/2015 . 0 
	

1 0CT MAC 
	

021.34 
	

75.00 
Tolmi Current Charges 	 116.00 

02/03/2015 	Payment Applied Dy Vlsa et Pr. Kyle D. Andrus, O.D. 

Tote! Payment& 
(146.00) 

(116.00) 

) Mt 
	1- !If 1,1 , 	g1/1.11(1%. ill li 

l u 111,111111 $14111,11111 BOW. 511 - 6 
tit tigis II . 11 11 ustlt 

i 1421 ilk. liblil 

Sale 
rerchnt 114 54291988411i31 
ftixli 11405105 
I 	■ iai 	42., YuiL 

11110 Ii  VOUVb1 

liethad; 5 

44 ,1:i1O 	rmr Cede; owl 
Total:$ 	1416.00 

APPROVED 

Dalanee Due 

Other Open Items 
NO PAYMENT NECESSARY 

0,00 

0.00 

	0;00 

150- 1.16.00 
■ -•,- • LOP/ 

1111iIi6 1 11111 

lust. 

0.0D 	Patient # 
Amount EndoSed _ 	 Cheri; # 

alert 
Dr. Kyle b. Andrus, 0.0., Optometry 
330 N. Sandhlll BLvd. , Suite A 
Mesquite, NV 09027 
702-346-2950 

MCN air CPA Docs 000666 



EXHIBIT P 



cUTREPtTS 

Virgin V611ey Denta 

760 W. Pioneer Rivd. 13 
Mesquite NV 8902t 

ro2-313-381D 

4025  
Credit Card Transaction: 

Cheri's 

Ammpt: 	' $246.00 
Cade:Jen ELEMOR AHERN 
gard 1ya 	0t4L.' uard: 	xxxx-xxxx-max-3392 
A royal Coda; 003aS 
Tr nsaotionID: 7327 	Aporoved 

guise Code! 001 
e ere= Raba: F,4108573001E800160 

-4T-71-07-Firr olga 
• 	 .1.41•Ctit; • 414  xtratltrahrarea4bUr - 	• I•c74"4:t 	XL_ 	' *N. • 	 r 

Virgin Valley Denial, LW 
760 W. Pioneer Dlvd Suite 3 

Mesquite, NV 80027 

(702)8464880 

ilitAti.ANT00,1,1ANX ;OD MA-10 	
' 

Eleanor Marmuento 
6635 W Sahara Ave #649 
Las Vegas, NV 89117 

. 	 . 	 , .. 

' 	. ' .. P. --06114 - 
,:.:Zil'i . ',., 	 ....,'„4  ,' 	 j:,;._. OCITH 

-. 	 .. 

su P 
,1.4 . 	' _ 

- 	 9.. 	, 	. 	. 	, 	. 	• 	,.-- 

:-..,.- 	..: ' 	.11-"r:"'= 	 • 	•.: 
11'3 	• 	...,2 	'' AI 	e. 	.....,:11,4' ..... 	,7-. ,. • . 	qlq 	

:cilia. 

- , 	A 
....., 	,02, 	■ 	 .x. 

..E. -Yr '-c-1 -..4,.0... 4'  
40.00 
16.00 
16.00 
54.00 

120.00 

. ■y: 	•i 
.. P,•:- .. ,7.' P 

- 	'ik, 

-246.00 

Eleanor 
Eleanor 
Eleanor 
Eleanor 
Efes nor 	-, 
Eleanor 

Periodio eKam 
Xnay (pa) 
X-ray (pe) 
x-rays (4 Bilewings) 
(perio rnnt) Extensive Cleaning 
CreditCard in oflioe THANK YOU 

McNair CPA Docs 000572 



EXHIBIT Q 



OUTLINE OF FACTS ANI) ARGUMES FOR 111Q Q,NTION FOR RECONSIDERATI 

1. Interim Trustee, Fred Waid has already made a decision regarding Ms. Ahern's 
request for him to exercise his discretion to make distributions to her in light of the 
circumstances. 

2. Fred Waid stated in his Response to Ms. Ahern's Petition, filed on October 8, 2015, 
the following: 

The Interim Trustee's refusal to honor the request of Eleanor Ahern for a 
beneficiary distribution does not violate the Court's summary judgement on April 
16, 2015; to the contrary, the Interim Trustee's refusal to distribute Trustfunds is 
intended to comply with that order. Since Ms. Ahem is entitled to only 35% of the 
Trust's income from the oil properties and, by her own admission, she owes back 
to the Trust $800,000 , giving her distributions before that money is returned 
would provide her a windfall and leave the other beneficiaries short of their 
rightful distributions which were ordered by this Court to be held in Trust. 
Moreover, since Ms. Ahem cannot be discharged as former trustee until a forrnal 
accounting is provided, the Interim Trustee would appreciate her cooperation 
before she receives any further distributions. Finally, under the terms ofthe Trust's 
spendthrift provisions , the Interim Trustee has discretion to withhold distributions 
in light of the concerns that are set forth in this response and those noted 
previously by this Court. 

3. NRS 163.419(1) provides that "A court may review a trustee's exercise of discretion 
concerning a discretionary interest only if the trustee acts dishonestly, with 
improper motive or fails to act." 

4. Until this Court first determines that Fred Waid's actions in rejecting distributions 
to Ms. Ahern, this Court must first find that Mr. Waid has acted "dishonestly" or 
"with improper motive" (bad faith). 

5. Ms. Ahern failed to verify her Petition and such omission is a fatal flaw. 

6. Pursuant to Nevada probate law, a petition must be verified by the petitioner. 

NRS 132.270, which provides the definition of "Petition", states as follows; 
"Petition" means a verified written request to the court for an order. 

NRS 132.360, which provides the definition of "Verification", provides for 
the following: 

"Verification" means a declaration that a statement is true, made under 
oath or affirmation under penalty of perjury for false statement. 

7. Burden of proof belongs to Ms. Ahern to support showing of need 

Ms. Ahern has completely failed to support unverified claims with any 
corroborating and supporting evidence. 

Ms. Ahern should be required to complete a disclosure form, signed under 



penalties of perjury, that is similar to the "General Financial Disclosure 
Form" that is employed by the Clark County Family Court. 

From June of 2013 through April 2015, approximately $3,420,219.94 is the 
amount of income owed to Jacqueline and Kathryn's 65% interest in the 
Trust for the respective time frame. (Approximate figure) 

	

8. 	This Court runs the risk of establishing a dangerous precedent if the Order is not 
abandoned entirely, or at least temporarily suspended: 

(1) Disrupting discretion of trustee without a finding of that the trustee has 
acted dishonestly or with improper motive/bad faith in exercising his 
discretion violates statutory requirement 

(2) Allowing a petition to be brought without an accompanying verification 
violates statutory requirement 

(3) Ordering "advancements", when millions of dollars are still owed to the 
Trust by Ms. Ahern, and Jacqueline and Kathryn are the remainder 
beneficiaries of the Trust, simply adds to the obligations of repayment to the 
Trust. 

(a) 	The functional equivalent of what this Court is ordering here 
is that of a bank that has been robbed of $3 million dollars to 
be forced to "loan" the robber another $90,000, thus further 
adding to the damage and loss to the bank. 

	

9- 	New evidence has been discovered, served on the parties on November 17, 2015 

$27,500 payment from Ms. Ahern to Brownstein Hyatt Farber Schreek, LLP, 
in the form of a cashier's check dated July 15, 2015. The remitter of the 
payment is listed as the "Elton Business Trust". 

(a) What is the Elton Business Trust? 
(b) What assets does it possess? 

A letter/memorandum dated June 1, 2015 from Town & Country Bank which 
states that that there has been a renter in the Elton Avenue Property for at 
least the last two years. Elton Property is currently showed to be owned 
Elton Investment Group, LLC. What is the Elton Investment Group, LLC? 
What assets does it possess? 

Letter regarding social security payments to Ms. .Ahern. As of 2014, Ms. 
Ahern' s social security payments were almost $2,900 per month. 

a AAA insurance statement for the policy period of February 12, 2015 
through February 12, 2016. The document appears to indicate that two 
vehicles are insured, A 2005 Toyota and a 2011 Volvo, The statement is 
sent to "Eleanor Ahern, Eleanor 'Ellie' Ahern Foundation". 

(a) What is the Eleanor Ellie Ahern Foundation? 



(b) What assets does it possess? 

(c) Does Ms. Ahern receive monies from the Foundation? 

Wells Fargo Bank statements show newly discovered evidence. Specifically, 
on September ii , 2012 Ms. Ahern made four distributions to the "Eleanor 
Ellie Ahern Foundation" totaling the sum of $27,845.97. 

New evidence suggests that Ms. Ahern supports others/pays their expenses 

(a) Omni Hotels & Resorts----Fort Worth records show multiple 
hotel rooms being paid for 

(b) Hotel rooms paid for Jason Collins 

(c) medical services for Nounna and Jason Collins 

Does Ms. Ahern use aliases in which she holds assets in other names? 
Through other entities? 

(a) "Dr. Kyle D. Andrus, O.D., Optometry" bill relating to Ms. 
Ahern's February 3, 2015 eye exam shows that Ms. Ahern is 
referred to as "Ellie Margurite". 

(b) In a bill from a Virgin Valley Dental, LLC pertaining to a 
February 3, 2015 dental exam, Ms. Ahern uses the name of 
"Eleanor Marguerite". 

10. 	It is critical that Ms. Ahern sign a financial disclosure form under penalties of 
perjury so that the extent of all of her assets, regardless of how title is held, is fully 
disclosed. 

A dedicated evidentiary hearing is appropriate and should be held only after the 
following events have transpired: 

(1) The Court determines that Fred Waid has acted dishonestly or with 
improper motive in declining to make any distributions to Ms. Ahern; 
(2) Ms. Ahern re-files her Petition with a verification/affidavit under 
penalties of perjury that the statements and representations that she is 
making are accurate and factually supported; 
(3) Ms. Ahern submits a "General Financial Disclosure Form', or the 
functional equivalent, under penalties of perjury. 
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CONNELL LIVING TRUST, dated May 18, 
1972, 	 Case No. P-o9-066425-T 

Department: 26 (Probate) 
A non-testamentary trust. 

CERTIFICATE OF SERVICE 

Date of Hearing: January 27, 2016 
Time of Hearing: 9:30 a.m. 
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NCRP 5(b), EDCR 8.05, Administrative Order 14-2, and NEFCR 9,1 caused a true and correct copy 
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Court's Electronic Filing System on the 20' h  day of January, 2016, to the following: 
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THE W.N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRUST Dated May 18, 
1972, an Inter Vivos Irrevocable Trust. 12 

Electronically Filed 

01/26/2016 09:49:22 AM 
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1 RESP 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 

4 (702) 385-2500 
(702) 385-2086 FAX 

5 imaody@hatchkgal.com  
rgeit@hutchleg 

Attorneys for Fredrick P. Waid, 
7 Court-appointed Trustee 

cX1x. 
CLERK OFOF THE COURT 
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DISTRICT COURT 

	

9 
	

CLARK COUNTY, NEVADA 

	

in 	
In the matter of 
	

Case No.: P-09-066425-T 
Dept. 26 

8 

13 

ff,) 14 

15 	 RESPONSE TO MOTION FOR RECONSIDERATION 
ON ORDER SHORTENING TIME 

16 
ctl § 	 Date of Hearing: 01/27/16 

17 	 Time of Hearing: 9:30 a.m. 

18 	Fredrick P. Waid ("Trustee"), Trustee of the W.N. Connell and Marjorie T. Connell Living 

19 Trust, dated May 18, 1972, (the "Trust"), by and through his attorneys of record, Hutchison & 

20 Steffen, LLC, hereby responds to the Motion for Reconsideration on Order Shortening Time 

21 ("Motion") filed by Jacqueline M. Montoya and Kathryn A. Bouvier on January 20, 2016. This 

22 response is made and based on the pleadings and papers on file, and any oral argument the Court 

23 may entertain at the time of hearing. 

24 	The Trustee does not intend to weigh in on the merits of the Motion, as the Trustee believes 

25 the Motion is the continuation of the ongoing dispute between Jacqueline M. Montoya and Kathryn 

26 A. Bouvier as beneficiaries of the Trust, and Eleanor Connell Hartman Ahern ("Ms. Ahem") as the 

27 removed Trustee of the Trust, The Trustee's fiduciary duties are primarily to the Trust and all 

28 beneficiaries under the terms of the Trust agreement. 
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1 	Accordingly, while the Trustee does not take a position regarding the Motion, the 	Trustee 

2 declares that he is bound to administer the Trust according to the terms of the Trust Agreement, 

3 particularly in light of his commission from this Court upon appointment. Nevertheless, the Trustee 

4 will follow the orders of the Court as it pertains to the Trust as the dispute between the 

5 beneficiaries and the removed trustee continues to play out. However, the Trustee's duties under 

6 the law require that he inform the Court of administrative factors and circumstances which may be 

7 instructive to the Court's determination of the Motion, particularly regarding the ability to make 

8 distributions or advances to Ms. Ahem given the information which the Trustee is currently aware 

9 of and still uncovering. 

10 	 AVAILABILITY OF FUNDS 

11 	The Court's Order Instructing Trustee to Advance Funds signed on December 29,2015, and 

12 filed on January 5, 2016, orders that the "Trustee is only required to advance funds if such funds 

13 are available." As the Court and the parties are aware, the Trust has not made current income 

14 distributions to Ms. Ahern since her removal as Trustee pending final accounting of prior years' 

15 income, distributions and expenses administered by Ms. Ahern while she served as Trustee. There 

16 are still outstanding subpoena requests for documents which are required for the accounting to be 

17 completed. 

18 	With Ms. Ahern's own admission that she owes $800,000 to the Trust and partial Trust 

19 records indicating that amount to be significantly higher, the Trustee is in a difficult position 

20 determining "if such funds are available" given the following: 

21 	1) 	The continued lack of cooperation and disclosure by Ms. Ahern as it 
relates to missing funds and records. The Trustee has not been able to determine 

22 

	

	the full extent of the funds misappropriated by Ms. Ahern, and therefore cannot 
determine the amount which Ms. Ahem owes to the Trust as a result of her actions 

23 

	

	as Trustee. The Trustee believes that before any distribution of income is made to 
Ms. Ahern, this amount must be determined, and perhaps repaid. 

24 
2) 	The prior and standing Order of this Court for payment of attorney's 

25 	fees by Ms. Ahern (not reduced to judgment and currently exceeding $400,000). 
The Trustee believes that the Order of this Court does not require payment of 

26 

	

	attorney's fees by Ms. Ahern from the Trust or from her share of Trust income. The 
Trustee understands that Jacqueline M. Montoya and Kathryn A. Bouvier believe that 

27 

	

	it was this Court's intention to require such payment and, ultimately, it may be the 
only logical source for payments, but at present, there is no Court order requiring the 

28 
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1 	Trustee to make such payment from the Trust on behalf of Ms. Ahem. 

	

2 	3) 	Pending issues between the IRS and Ms. Ahern. The Trustee has 
significant concerns that the actions of Ms. Ahern have generated massive personal 

	

3 	income tax liabilities with the IRS that have the potential of adversely affecting the 
Trust. Pending amendments to the tax returns for prior years are likely to produce 

	

4 	additional income being allocated to Ms. Ahem. 

	

5 	4) 	Obligations of the Trust to distribute 2013 and 2014 income to the MTC 
Trust in the amount of $2,297,181.12 (income received, but not distributed to 

	

6 	MTC). This Court's Order to resume distributions of income to the MTC Trust cause 
a significant liability to make up past income distributions not made by the removed 

	

7 	Trustee. 

	

8 	5) 	Ms. Ahern's Social Security income of approximately $2,900.00 per 
month and rental or sale income from other properties. As previously expressed 

	

9 	to the Court, Ms. Ahern has regular income to cover her living expenses. Given the 
mounting deficit Ms. Ahern owes to the Trust and additional potential liabilities, the 

	

10 	Trustee finds it difficult to justify any advance of Trust funds to Ms. Ahern 
compounding the problem and exposing the funds to other creditors. 

11 
6) 	Estimated tax liabilities and penalties for 2012, 2013, and 2015. The 

	

12 	Trustee is presently holding a reserve to cover the estimated tax liabilities and 
penalties for 2012, 2013, and 2015. Without the opportunity to depose Ms. Ahern 

	

13 	and locate important documents, the Trustee's CPA estimates that the liability could 
exceed the amount already held in reserve. The Trust income tax liability estimate 

	

14 	for tax year 2013 is presently $307,000.00. For 2015, the amount is estimated to be 
$240,000.00 for a current total of $547,000.00 in tax liabilities and penalties. 

15 
7) 	Uncertainty of future royalty income given the current market conditions 

	

16 	and instability of oil prices and production. The most logical way to resolve Ms. 
Ahern's liability to the Trust is to withhold future distributions. However, the 

	

17 	uncertainty of future royalty income creates a significant concern over the ability of 
Ms. Ahem's future income distributions to repay the liabilities. As the price of oil 

	

18 	continues to drop the length of time required to pay her obligations to the Trust will 
increase, 

8) 	Obvious or assumed funding by Ms. Ahern of the Mann litigation and 
continued efforts in that case. Ms. Ahem's employment of the law firm of Smith 
& Shapiro in the Maim litigation demonstrates a present ability to pay counsel in 
other matters, In that regard, the Trustee shares Jacqueline M. Montoya and Kathryn 
A. Bouvier's curiosity about what other resources Ms, Ahern has in other entities 
which she has not disclosed to this Court. 

Finally, the Trustee believes that the spendthrift provisions of the Trust as they relate to Ms. 

Ahem's creditors, known and unknown, place a legal constraint on the Trustee distributing or 

advancing her income interest to her attorneys at Brownstein Hyatt Farber Schreck, LLP, Indeed, 

the Trustee has great respect for Ms. Ahern's counsel and believes that they rightly applied to the 

Court for payment of their fees from the Trust rather than asking the Trustee, who has an 
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HUTCHISON & STEFFEN, LLC 

Todd L. Mood-Y(5'430) 
Russel J. Geist (9030) 
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 

Attorneys for Fredrick P. Wald, Court-appointed Trustee 

1 affirmative duty under NRS 166.120(4) to "disregard and defeat every assignment [of a beneficial 

2 interest in a spendthrift trust] or other act, voluntary or involuntary, that is attempted contrary to 

3 the provisions of this chapter." 

4 	Ms. Ahem's 35% share of Trust income from April 30, 2015, through January 7, 2016, 

5 totals $624,128.20- These funds are on deposit in a segregated Trust account at Wells Fargo Bank. 

6 Again, with Ms. Ahern's admission of at least $800,000 in liability, undistributed trust income of 

7 $2,297,181,12, estimated income tax liabilities of $547,000.00, and the other contingencies set 

8 forth above, it is reasonable to conclude that funds are not available for distribution or advance to 

9 Ms. Ahern. Notwithstanding these complex issues, the Trustee understands its obligation to obey 

10 orders of the Court. Additional instructions and clarification from the Court regarding the Trustee's 

11 duty in light of the issues raised in this Reply would he appropriate and welcome, 

12 	Dated January 25, 2016. 
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1 	 CERTIFICATE OF SERVICE  

2 	Pursuant to NRCP 5(b), I certify that I am an employee of HUTCHISON & STEFFEN, 

3 LLC, and on thiszit9 
 A. 

 day of January 2016, I caused the above and foregoing document 

4 entitled RESPONSE TO MOTION FOR RECONSIDERATION ON ORDER 

5 SHORTENING TIME to be served as follows: 

1=1 	by placing same to be deposited for mailing in the United States Mail, in a 
sealed envelope upon which first class postage was prepaid in Las Vegas, 
Nevada; and/or 

to be served via facsimile; and/or 

X pursuant to EDCR 8.05(a) and 8.05(1), to be electronically served through the 
Eighth Judicial District Court's electronic filing system, with the date and time 
of the electronic service submitted for the date and place of deposit in the mail; 
and/or 

to be hand-delivered; 

to the attorneys and/or parties listed below at the address and/or facsimile number indicated 
below: 

14 Kirk Lenhard, Esq. 
Tamara Beatty Peterson, Esq. 
Brownstein Hyatt Farber Schreck, LLP 
100 North City Parkway, Suite #1600 

16 Las Vegas, NV 89106 
Attorneys for Eleanor Ahern 

Joseph J. Powell, Esq. 
The Rushforth Firm 
1707 Village Center Circle, Ste. 150 
Las Vegas, NV 89134 

Whitney B. Warnick, Esq, 
Albright Stoddard Warnick & Albright 
801 S. Rancho Drive, Ste. D-4 
Las Vegas, NV 89106 

Attorneys for Jacqueline Montoya and 
Kathryn Bouvier 
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WEDNESDAY, JANUARY 27, 2016 AT 10:32 A.M. 

THE COURT: Will everybody make appearances while 

I quickly send an e-mail to Roz and Sal, to them? 

MR. LENHARD: Kirk Lenhard and Tammy Peterson on 

behalf of Eleanor Ahern. 

MR. WARNICK: Whitney Warnick, in an unbundled 

capacity, appearing on behalf of Katherine Bouvier, with 

respect to this motion. 

THE COURT: Okay. 

MR. POWELL: Joey Powell appearing on behalf of 

Kathryn Bouvier and Jacqueline Montoya. 

THE COURT: Thanks. 

MR. MOODY: Good morning, Your Honor, Todd Moody, 

bar number 5430, appearing for Fred Waid as trustee. Mr. 

Waid is present. 

THE COURT: Thank you. Sorry you guys had to wait 

through that. I tried to do you earlier but you guys were 

in another hearing so we'll -- we've got three things on, I 

think it is. A Motion to Compel a Deposition of Eleanor 

Ahern, a Motion to Stay, and then a Motion to Reconsider, 

so I don't know what order we want to take them in. I 

probably -- is it the Motion to Stay or the Motion to 

Reconsider that would go first? I don't know which one. 

MR. LENHARD: It's their motion so I -- 
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THE COURT: Okay. 

MR. LENHARD: So 1 guess I'll defer to them. 

THE COURT; Okay. 

MR. WARNICK; I think that's a good order, Your 

Honor. 

THE COURT: Okay. So, the Motion for 

Reconsideration first? Okay. We'll do Motion for 

Reconsideration. I've read it, so unless there's anything 

to add. 

MR. WHITNEY: Well, there's some things we have 

got to point out, your Honor, because there's been some 

Oppositions filed since the filing. We haven't had a 

chance to respond to them that have raised additional 

issues and so forth. 

The first thing we would point out is, is that 

we've come in before the Court on basically four bases for 

seeking a Motion for Reconsideration. The first one is we 

believe that the legal standard, with respect to the 

trustee's discretion, has not been properly asserted by 

Eleanor's counsel, that they have misconstrued what the 

duties are of the trustee and the rights and the duties are 

of the trustee and that needs to be clarified, which is 

grounds for filing the Motion for Reconsideration. 

We also submit, Your Honor, that we discovered 

material evidence since the last hearing, which, in 
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addition, shows that Eleanor has a lot of assets and funds 

available to her and is not in an impoverished situation as 

she has feigned to the Court in this case. 

There are other issues that need to be considered 

when one of which is we have a pending motion before the 

Court now to even have Eleanor have forfeited her rights to 

any income under the trust because of the conduct that she 

has committed and the misappropriations and other bad 

conduct. So, that's hanging in the balance. 

Going to the first issue there, counsel for 

Eleanor have asserted that there's some type of a mandatory 

discretion -- a mandatory distribution right now, with 

respect to Eleanor receiving trust income. They've 

asserted that the trustee can't exercise any discretion in 

this manner now and just has to distribute income to her. 

That's clearly not accurate. They're relying upon the 

motion for Summary -- well, the Order for Summary Judgment 

entered last April and that order was entered at a time 

when Eleanor had come before the Court saying that she was 

holding, in trust, over $2,000,000 as security for payment 

of monies owed to Jackie and Kathy. She came before the 

Court asserting that she properly fulfilled her trust 

duties and we find now that she has failed to file tax 

returns, filed improper tax returns, and created a 

liability for the trust of over $500,000. 
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So, that Order was entered simply to clarify that 

she wasn't entitled to all of the income and she was 

wronged in her assertions and actions in this case. It 

didn't create a situation where she's now entitled to a 

mandatory distribution of any income coming in from the 

trust. 

Further, the trust itself provides discretion to 

the trustee and the duty to the trustee to not distribute 

funds to a beneficiary when that beneficiary has 

misappropriated funds and owes monies back to the trust and 

back to the other beneficiaries. The trust, in particular, 

incorporates Nevada powers given to the trustee, in 

particular, under NRS 163.375; 

The trustee is given the authority and the duty to 

settle disputes of this nature and his decision and 

discretion in that case as to what he does in distributions 

should be respected. 

THE COURT: Okay. Are you -- which one are you 

arguing? 

MR. WARNICK: Pardon? 

THE COURT: Are you -- 

MR. LENHARD: It seems like we are rearguing the 

whole case. If you want to, I can do that, too. 

THE COURT: Right. 

MR. WARNICK: You'll get your chance. 
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THE COURT: So, I'm -- 

MR. LENHARD: Wen, yeah. Give me an hour. 

MR. WARNICK: I'm trying to argue -- 

THE COURT; Which motion are you arguing? 

MR. WARNICK: This is the Motion for 

Reconsideration. 

THE COURT: Okay. 

MR. WARNICK: We're arguing, first of all, that 

the standard that they're relying upon as to the trustee's 

discretion is not correct. And that under the trust, and 

under Nevada law, the trustee has a duty and a right to 

determine what distribution should be made and that 

discretion should be respected unless its showing that he 

has committed gross negligence, or bad faith, or breached 

his fiduciary duties. 

And I'm respectfully submitting, Your Honor, in 

this case, Mr. Wald has not done that. He said in his 

discretion he would not distribute anymore funds to Eleanor 

and we should respectfully submit that that is the correct 

standard and decision to be followed. That discretion 

should be respected and that should be the end of this 

matter. And there should be no requirement that he now has 

to distribute any funds to Eleanor from the trust. 

The second thing that is important to point out, 

and this has come through evidence that we've discovered 

Page 6 



since the last motion hearing, Eleanor clearly has funds 

available to her. We know, Your honor, that during the 

period that she was trustee and failed to distribute any 

monies to Jackie and Kathy, that approximately $4,000,000 

of income came into that trust. She was relieved of her 

trustee duties last April. She had collected all that 

money and she had no distributed any of it to Jackie and 

Kathy. 

And now, since April 15 th  to the present, she's 

saying: I'm out of funds. I'm impoverished. I had to go 

to the Salvation Army, to the Lutheran church to get funds, 

money, or food to live on. What happened to all of that 

money from the time that she was relieved of her duties as 

trustee, and had all of that money, and took all that 

money, until the present? 

Now, Mr. Waid has said he's able to recover about 

1,000,000, maybe 600,000 of that over $4,000,000. Well, 

what happened to the rest of it? We know she didn't 

properly pay income taxes on it. There's a big income tax 

liability now which has to be handled by the trust. What 

happened to those monies? She comes into court now and 

says: Hey, I need money. I'm impoverished. 1 can't live. 

I can't pay my attorney's fees. 

Who has a duty to tell the Court what happened to 

those funds? She has a duty first of all, because she was 
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the trustee when those funds were taken and 

misappropriated. She can't be relieved of her duties as 

trustee and exonerated any further until she files a proper 

accounting with the Court and shows where those monies have 

gone to. And the trustee has been trying to get her to do 

that. He's been trying to take her deposition since last 

April and she's -- 

THE COURT: Okay. How does this change anything 

that was before the Court when we issued the Order? The 

only thing I saw was we do now have -- and this is why 

we're going to have a hearing. We're supposed to have a 

hearing in a couple of weeks for ms. Ahern to come in and 

explain to the Court what she did. We -- I do now see -- 

like for example, the one exhibit that was interesting was 

the letter from -- or, I don't know. Maybe it was a memo 

or notes in the St. George bank where they seem to be 

really well trained and spotted immediately that there were 

some third persons who were exercising undue influence over 

Ms. Ahern and were concerned and didn't let a certain 

transaction go through. And, like I said, I wish all bank 

people were that alert. I mean, that's a really the first 

line of defense and they did a great job. 

So, that was new. So, we now know that after her 

removal she went and tried to, like, do some sort of 

transaction with $160,000. So, that was new. But I don't 
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know how that changes anything. I mean, that was the only 

new thing I saw. 

MR. WARNICK: Well, what it changes is she didn't 

come in with any sworn statement, any affidavit, any 

financial accounting to say that she was impoverished and 

needed assistance from the Court. All we have are the 

insinuations of her counsel based upon the fact she didn't 

get any income, supposedly, from the trust since last 

April, that that now means she's impoverished. 

But we do know that she had $4,000,000 that was at 

her disposal and that she took somehow and has put 

somewhere before she was relieved as trustee. So, she 

comes into the Court and says: Well, since the time that I 

was relieved as trustee, I've now run out of money. Well, 

where did the 4,000,000, or 3,000,000, or whatever it is, 

go to? And she hasn't come in with any sworn statement 

saying I'm entitled to some assistance. I'm impoverished. 

There's nothing before the Court from a sworn statement on 

her behalf pinning her down -- 

THE COURT: Okay. And how is that a change? I 

need something new or different that would be -- that would 

give rise to reconsider. 

MR. WARNICK: Well, apparently the Court didn't 

feel last hearing that you were convinced that she really 

had other funds, 50 we've attached Exhibits 1 through -- 
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mean A through F which shows evidence of other funds that 

she has available to her, other companies that she owns, 

other foundations, other trusts, and these trusts have 

paid, for instance, $30,000 lest July to her attorneys. We 

know that she has paid $2,800 to reinstate Fidelity Capital 

company, where she had put $500,000 into at one time and 

then claimed it was missing. And that company went into 

default and she reinstated and paid the monies to reinstate 

that company while she's claiming that she's impoverished. 

So, what we've done is we've showed the Court six 

or seven different instances where she's had money 

available, and this is evidence that we've discovered since 

the last hearing, to show the Court that the Court should 

now say: Hey, we just can't give Eleanor any more money 

until she comes in and is candid with the Court and 

presents to the Court a clear statement as to what her 

finances are, what her ownership of companies are, what 

income she has coming in. 

For the Court to make a decision and say, well, 

here's another $90,000 Eleanor, without having her meet the 

burden of showing the Court that she is entitled and needs 

that money, is just not right. It hurts the trustee 

because he's got liability to the IRS for over $500,000. 

It hurts Jackie and Kathy because they're owed over 2 and a 

half million, probably over $4,000,000, we think, when we 
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put everything together. And that money is owed to her by 

Eleanor and Eleanor expects now to just come into this 

Court and say -- through her attorneys, not through any 

sworn statement on her behalf, I need more money, and 

expects the Court to just say: Okay fine, Eleanor, here's 

the money. 

We have calculated that over the years, if income 

comes in as it has been coming into the trust, it would 

still take Eleanor about 10 years to repay to Jackie and 

Kathy and to the IRS the monies that she owes. She's 

nearly 80 years old. 

THE COURT: Okay. 

R. WARNICK: They've criticized us for pointing 

out her age and saying that that's a risky thing to rely 

upon her ability to have income in the future, but that's a 

fact. That's a hard fact that we have to recognize. 

We also have to recognize the condition of the oil 

market in the world today and the fact that this money cow 

that is down there in Texas paying income to everybody is 

going to end. And there might not be monies available and, 

if that's the case, how's Eleanor ever going to pay back 

everything that she has stolen from the trust and stolen 

from Jackie and Kathy? 

So, we're simply saying, Your Honor, until you get 

the proper information and verification as to what 
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Eleanor's true financial condition is from her, under a 

sworn statement, it would be improper to make any decision 

overruling the trustee's discretion in this case to pay her 

any more money. 

THE COURT: Okay. 

MR. WARNICK: Now, just as a closing, let me point 

out that the trustee was involved in another case this 

morning involving Eleanor. She has another attorney down 

in another department arguing for her who's getting paid a 

lot of money. He's incurred a lot of time. Where's she 

getting the money to pay his fees? He's not coming into 

the Court saying I'm not getting paid. We know he's 

getting paid a good sum of money by her. 

Al]. of these facts show that she has money 

available to her and she's not being candid with this 

Court. She has the burden to prove that she is 

impoverished and she can't do that without a sworn 

statement, and a complete affidavit, and a financial 

showing that she has the need. 

THE COURT: Thank you. 

MR. WARNICK: That's our position, Your Honor. 

MR. POWELL: Your Honor, could I briefly address 

the Court? 

THE COURT: No. No. 

MR. POWELL: On behalf of Jacqueline Montoya. 
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THE COURT; No, You get one. 

MR. POWELL: Okay. 

THE COURT: You get one, Okay, 

MR. POWELL: Well, I just wanted to answer your 

question as to what newly discovered information there was, 

if that would clarify for the Court. Because there's -- 

THE COURT: No. 

MR. POWELL: Okay. 

THE COURT: We're good. 

MR. POWELL: Thank you. 

THE COURT: Thank you. I don't know if you want 

to hear -- 

MR. LENHARD; The trustee had a document filed. I 

assume they want to address the Court. I just assume go 

last. 

THE COURT: Yeah. I didn't know if the trustee 

wished to -- 

MR. LENHARD: I want to hear what the trustee has 

to say about this, 

THE COURT; -- to be heard. I mean, I understand 

that -- I understand the trustee's concerns that there's a 

lot of liability. 

MR, MOODY; Yeah. There is liability. I think, 

Judge, were not taking a position one way or another on the 

reconsideration. We wanted to stay and kind of show our 
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hand to the Court about concerns about the availability of 

funds, which was a part of this court's order. So, I would 

like to address that. 

You know, there are the concerns about what's 

already owed back to the trust, which the Court is 

completely familiar with. One of our concerns is about the 

lack of cooperation that we have seen from Ms. Ahern which 

will be addressed later on this morning, with regard to the 

Motion to Compel her deposition. We have serious concerns 

about IRS obligations, both from the trust and future 

obligations from Ms. Ahern. There is still about 2.3 

million that should have been distributed to the MTC trust, 

and therefore the daughters, that has not been. 

Tax liabilities for the years 2012 and 2013, there 

is tremendous uncertainty right now about the future of 

royalties because of the price of oil that's dropping. 

And, Judge, one concern that we do have, and this 

would be something that we would address with Ms. Ahern if 

we are ever able to sit in front of her and ask some 

questions, there is a separate litigation matter that is 

pending in front of Judge Johnson. I can tell you that 

that attorney, James Shapiro, represents Ms. Ahern, is 

representing her zealously, and has never made any 

representations to the Court that he does not have -- that 

she does not have money to pay him. We don't -- we can't 
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say how he's being paid by her, but it is a concern. 

Now, with regard to the availability of funds, the 

Court, in its Order about the -- about directing Mr. Waid 

to advance funds did give him discretion. That's never 

been questioned, but we want to make it clear that under 

the trust, income for her is defined as net income and if 

we look at Nevada Statutes for help on defining what net 

income is, we first look to NRS 164.785 sub (8), which 

describes net income as: 

The total receipts allocated to income during an 

accounting period minus the disbursements made from 

income during the period, plus or minus transfers under 

NRS 164.780 to 164.925 inclusive to or from income 

during the period. 

To calculate disbursements that are made from 

income, thereby reducing net income, NRS 164.900 and 

164.920 give us an additional guidance about that. 164.900 

considers: 

Regularly recurring taxes assessed against 

principle and expenses of a proceeding or other matter 

that concerns primarily the income interest. 

164.920 says that: 

A tax required to be paid by a trustee based on 

receipts allocated to income must be paid from income. 

And, therefore, I just want to make the record 
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today that, you know, that availability of funds still lies 

both by court order, by the trust, and by statute within 

Mr. Waid's discretion and we are telling this Court and the 

parties that are here today that Mr. Waid's decision based 

on what has been withheld, those outstanding liabilities, 

and where we are right now, that there are not funds 

available to make any of those advancements. 

THE COURT: Thank you. Mr. Lenhard. 

MR. LENHARD: Thank you, Your Honor. I wanted to 

go last because I wanted to hear what Mr. Waid was going to 

add to this discussion. 	remind counsel, and of course 

the Court, this is on an OST, so our Reply certainly was 

not tardy and we got it here yesterday so you at least know 

what our position was, 

THE COURT: Yes. 

MR. LENHARD: I don't think I have to remind the 

Court that it was two and a half months ago that we came 

before you the first time saying we need assistance. You 

granted orally, at that time in mid-November I believe it 

was, our motion. The Order was substantively signed, I 

think, in late December, early January. 

THE COURT; Yeah. 

MR. LENHARD: It's now the end of January, two and 

a half months later, we've continued working, continued 

trying to represent a very difficult client in a very, very 
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difficult situation. And now we have a surprise and the 

surprise is: Oh by the way, you're not going to be paid. 

Forget the Court Order. Forget what the Court said. 

You're not going to be paid. 

And I will give counsel credit for the sisters. 

They've done a good job of extending this thing out and 

bleeding Ms. Ahern and that's exactly what's happening 

here. 

You have had a chance to observe Eleanor Ahern a 

couple times in this courtroom. I have observed Eleanor 

Ahern a couple times in this courtroom. I've observed 

Eleanor Ahern in my office, although I've lost contact with 

her. She is deteriorating. A good deal of what Mr. Waid 

is relying upon is the purported confession of Eleanor 

Ahern as to what she misappropriated. If Eleanor Ahern is 

not mentally capable, that confession becomes basically 

inadmissible. 

don't have to remind the Court, or Mr. Waid for 

that matter, or his counsel, that a confession standing 

alone, whether it's good or bad, without the underlying 

corpus to support that confession is also inadmissible. 

So, yes, there are missing finds. I agree there 

are missing funds. We don't know the amount yet. We are 

talking about a relatively small amount to support Mrs. 

Ahern until we get to trial and a relatively small amount 
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to support her so she can defend herself. 

Can you imagine the mockery of justice that would 

occur here today if Eleanor Ahern was appearing pro per to 

defend her right to remain as a beneficiary of that trust, 

challenged by this lawyer, this lawyer, and that lawyer? 

How would she defend herself? Would she do her briefs in 

crayons? That is outrageous. 

I know this Court. I know this Judge. I've known 

you as a private practitioner. I've known you a number of 

years. You are a fair minded person. I don't think you 

want anything to do with that type of hearing. We are the 

only thing standing between that type of hearing and at 

least a fair hearing for Eleanor Ahern, whenever this trust 

hearing occurs, and that's going to be a serious hearing. 

guess -- 

order. 

THE COURT: And this -- yes. It is. And but I 

MR. LENHARD: So, I'm asking you, enforce your 

THE COURT: Right. I guess the question -- and I 

understand why the trustee is taking the position that the 

trustee has taken, because he's in this very awkward and 

unique position where he owes duties to three people and I 

believe that he has in -- at all times, wants to do the 

right thing for everybody. And we have a real problem 

here. 
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I mean, I think the word he used once is he felt 

that she was under the influence of drifters and, you know, 

now I've seen some of these -- this documents. I think 

that that's -- you know, it may well be true. And 1 

understand and appreciate his concerns, but his concern 

seems to be that she has placed herself in a situation 

where she has huge liabilities that she owes to the 

Internal Revenue Service and I don't know if we are ever 

going to see her -- how she's going to get out from that 

but, be that as it may, you know, his concern is that there 

is no income for her because we will have this big tax 

liability and that's what his concern is because he's got 

to protect her from her tax liability. 

And I understand his concern. I understand why he 

wants to make a record on that. I appreciate the argument. 

I see this is a little different from -- and I know there's 

a lot of concern about the fact that previously, when the 

daughters were contesting their right to get the 65 

percent, I said we are not going to distribute it. We'll 

hold it for you unless you can post a bond. Well, I 

appreciate that that may have been overly onerous. Maybe 

some other kind of security may have been appropriate, but 

anyway, they were claiming a right to the 65 percent that 

was in dispute. 

Nobody has ever disputed that Ms. Ahern was 
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entitled to 35 percent all along. That was her 35 percent. 

It's always been her 35 percent. It's still her 35 

percent. The problem is, if she did misappropriate funds, 

whether she did it herself or some third parties who did 

not have her interest a heart somehow caused that to 

happen, we have to have a trial to find out. But in the 

meantime, I -- you know, I don't know how she's paying the 

attorney in the other case. It's not really before me. I 

can't really make a determination. I have no idea what 

she's done to pay that other attorney. 

But in this particular case, it just seems to be a 

little different from the situation where the issue was 

what do the daughters have to do in order to receive the 65 

percent that was in dispute. The very real problem that we 

have here though, and the hard thing to get around, is 

that, in fact, there is no net income. So, at this point 

in time, as I -- what I understand you're saying is that 

there's nothing new. I mean, we kind of knew these things. 

We knew that, although I didn't have the documents, the 

trustee had told me that he felt there were third parties 

who had influenced her inappropriately. We knew about the 

problem with this fake Fidelity. We knew about all that. 

Nevertheless, where she was the 35 percent 

beneficiary always and unless until she is no longer the 35 

percent beneficiary, which is a very real likelihood, if 

Page 20 



she has, in fact, misappropriated that much money, she's 

got -- faces a real problem, but in order to defend herself 

from losing what she has held for I don't know how many 

years, it's 30 or 40 years, isn't it, that she was -- it's 

a long time, she was getting her 35 percent from this trust 

and to deprive her of her income source from, like, 

historically, you know, to leave her unrepresented is a 

problem for me. 

And I just, you know, that was her 35 percent that 

she's entitled to fight to keep, I think. I appreciate the 

trustee wanting to make a record that technically if I were 

to say distribute it to her from net income she doesn't 

have any net income due to her because she's got a huge tax 

liability that he's really worried about. And I understand 

he's worried about it on her behalf but my concern is that 

we are facing not just the fact that she owes her daughters 

for their attorneys' fees for having to fight her for this 

65 percent when the whole thing was settled almost a year 

and a half ago and she backed out if it, you know, if she 

stands to lose the 35 percent that she's relied on and that 

her father gave her in the '70s -- was it in the '70s that 

she got her 35 -- started getting her 35 percent? It was a 

really long time ago. She stands to lose that 

MR, WARNICK: Your Honor, could -- 

MR. LENHARD: Oh, I -- 
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THE COURT: And for me, how do we -- 

MR. LENHARD: I wasn't done yet. 

MR. WARNICK: Oh. I thought you were. 

THE COURT: How do we -- 

MR. LENHARD: No. I'm just letting her -- 

THE COURT: How do we put a beneficiary who may 

have acted inappropriately as a trustee, two different 

roles, how do we put that beneficiary at that kind of risk? 

She may have acted inappropriately in her role as trustee, 

but she always was the beneficiary to that 35 percent and 

to -- and we told her she couldn't have it and now they're 

coming in and saying we can't represent her if she doesn't 

have some amount of money. 

And that's my -- a real problem for me because I 

do have a concern that Mr. Lenhard has raised is that 

you're depriving somebody of that kind of a property 

interest knowing that there is a way to keep them 

represented by counsel that, you know, we're not going to - 

- I mean we've already told her she can't have the 65 

percent, so now to tell her she can't have her 35 percent 

while she's unrepresented by counsel really concerns me and 

so that's my question, is: How is there any different -- 

anything different before me today to tell me that I should 

reconsider that? 

MR. LENHARD: Our position is there is nothing 
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different. This is the same argument before. As to the 

finances they keep referring to, the so-called houses with 

all the equity. Mr. Weld refused to accept those as 

collateral because they were underwater. 

THE COURT: Right. 

MR. LENHARD: All these financial transactions 

that they're concerned about, they've been aired before by 

Mr. Waid. They can be aired again at the trial. My 

concern is that this woman has representation. 

I'm standing here today, frankly, over the 

expressed instructions of my managing partner who's told me 

to get out of here and I've said -- get out of this case 

and I said: No. I'm stubborn and I'm going to ride this 

out because there's something horribly wrong here. And I'm 

not going to be a part -- and to the extent I can, without 

losing my job, I guess, I'm going to try to represent her. 

THE COURT: Okay. 

MR. LENHARD: Because there's something wrong here 

and I think you know it and I know these people know it. 

THE COURT: Right. So, that's -- 1 don't know, 

Mr. Waid, if you want to be heard on part of the trustee, 

but I just, you know, the concern that I have, Mr. Warnick, 

and you -- I know you were out for a little while and 

you're here on a special appearance, and I understand the - 

- how upsetting this is to the daughters who have fought 
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this for so long. But, you know, it's a different -- the 

situation for me is different when were talking about her 

35 percent. That was always her 35 percent that she is at 

risk of losing because of actions she took whether under 

the influence of some person who did not have her interest 

at heart or just on her own. I mean -- 

MR. WARNICK: On her own account. 

THE COURT: It's bad. 

MR. WARNICK: I mean, we can't just say that she's 

being influenced by other people. She's appeared and 

testified and read a deposition with me. 

THE COURT: Yeah. 

MR. WARNICK: 	She seemed pretty spunky and pretty 

alert at that time and we're trying to relieve her of her 

own individual responsibility in here? 

THE COURT: Right. 

MR. WARNICK: I appreciate counsel's own testimony 

on his own behalf, you know, saying how he's going to be 

the knight in shining armor and come in here and saving 

this lady, but the fact is this lady has caused the 

problems. He doesn't have to represent her. He's doing it 

because he's getting paid good monies and he wants more 

good monies from this Court and we're saying you're taking 

monies from Us and putting us at risk in order to do that. 

And who's at fault here? Eleanor is at fault. 
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THE COURT: Right. Okay. 

MR. WARNICK: Now, there's one thing, there's some 

additional information that's coming from the Court since 

the last hearing. We've established that Eleanor's Social 

Security income is not the 1,500 or $1,600 that was 

bantered around at the hearing. Its, in fact, almost 

$3,000. How can she be considered to be impoverished if 

she's getting at least that amount of money each month from 

the Social Security? She clearly isn't. 

I would at least ask the Court not to consider 

granting her anymore funds to live on. If the Court 

considers its necessary to pay attorneys' fees then we 

ought to see where those attorneys' fees are going to. Are 

they going to fight other matters and other issues? Not 

the issues that are before the Court? 

THE COURT: No. The Order was very clear. It's 

paid to Brownstein Hyatt. And the $30,000 was her past 

attorney's fees. $10,000 a month going forward through the 

trial was the order. It was a $70,000 in attorneys' fees 

which, you know, you know what it's cost to litigate this 

case. You -- 

MR. WARNICK: But they'd already filed their 

appeal back in October/November so they're saying that they 

needed more attorneys' fees since then? What do they do 

with those additional attorneys' fees? 
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THE COURT; For the trial. We've got a trial 

coming up in a couple of weeks. In February. We're 

scheduled for trial. 

MR. WARNICK: But they've been prepared for that. 

The other thing that they've admitted, Your Honor -- 

MR. LENHARD: Oh geez. 

MR. WARNICK: -- the other thing that they've 

admitted is that they're not even getting cooperation from 

their party. 

THE COURT: Yeah. That's going to be a real 

problem. That's going to be a real problem. 

MR. WARNICK: And how can they make any 

allegations to the Court as to what the circumstances 

financially are of this person? 

THE COURT: And that's the thing, Mr. Warnick, we 

are -- we stand -- we have the potential to deprive 

somebody of 35 percent of -- you know, and they're right. 

I mean, it's a fluctuating amount. I have never really 

established how much it was. It's, I'm sure, less, and 

less, and less as oil prices plummet. But still, it was a 

vested right that she held for decades, decades. 

MR. WARNICK: She doesn't vest the right to take 

our class of it though. 

THE COURT: She stands the right to lose it 

because of what has happened and we need to know was that 
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because she intentionally did it? Or are we talking about 

some third party? That's all I'm saying. 

MR. WARNICK: Well, shouldn't they be bringing 

that information in here before the Court? 

THE COURT: Yeah. That's why we're having a 

hearing in two weeks. 

MR. WARNICK: That'd be interesting to see if they 

bring that information to be before the Court. 

THE COURT: In February. In February there's a 

trial. 

MR. WARNICK: They've not presented any documents 

to verify that 

THE COURT: She's got a chance. She's got a 

chance to prove her case in a trial. That's what I said 

was we were going to do this temporarily. This was pending 

whether she was going to lose her 35 percent. 

MR. WARNICK: I understand, Your Honor. 

THE COURT: That's what the hearing's on and 

that's all I've ever said. I haven't ordered anything 

more. I don't see anything at this point in time. I 

appreciate the point that the trustee has made that there 

is no net income as a matter of fact. I understand that. 

But -- 

MR. WARNICK: Are you concluding that she's 

relieved of her ability to present evidence as to her 
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financial conditions because she might not be competent and 

she might be able to influence the people and therefore she 

doesn't have -- 

THE COURT: No. 1 have not -- 

MR. LENHARD; Wait. The issue of the IME's not 

here yet. 

THE COURT: I have not -- 

MR. LENHARD: I intend to argue in the IME when we 

start talking about the depositions. 

THE COURT: I have -- yeah. I have not made any 

other rulings about what kind of discovery she has or what 

she has to be producing. I'm simply saying for this 

purpose, the motion that we heard back in November -- we 

now have evidence, I have been given the documents, and I 

see those documents, and 1 read them. Like I said, I was 

very impressed by the work of the people in Utah who saw 

this was a serious problem and wouldn't let her have access 

to the funds. But my problem here is, I -- we pretty much 

already knew that and we knew that that's why we needed to 

have a trial. 

And my concern has always been if you're going to 

deprive somebody of an interest they have held for decades 

because of something they've done, I think that she needs 

competent legal representation in order to be able to have 

that stand up. 
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M. WARNICK: Does she need additional financial 

assistance for her own support? There, I don't think she 

does. 

THE COURT: Okay. All right. 

MR. WARNICK: Thank you, Your Honor. And I 

understand your position. Thank you. 

MR, MOODY; Judge, I have one request, Mr. Waid 

has a statement for the Court and can we either have a 

sidebar or can we go off the record so he can explain 

something? 

MR, LENHARD: Well, Mr. Waid is a witness. 

THE COURT; Correct. 

MR. LENHARD: And going to be a witness at a 

trial. 

THE COURT: He will be. Yeah. And that's why -- 

Yeah. I mean, he's -- 

MR. LENHARD: So, if Mr. Waid's giving statements, 

maybe he should be under oath? We have the right to cross 

examine. I don't like this. 

MR. MOODY: Yeah. I think you'll see, Kirk. 

Mr. LENHARD: Let's go to the sidebar, then. I'm 

not -- 

THE COURT: Let's go to the sidebar. 

[Bench conference began at 11:08 a.m. - not transcribed] 

[Bench conference concluded 11:17 a.m.] 
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THE COURT: Okay. All right, going to back on the 

record. Following a sidebar with counsel for the 

respective parties and Mr. Waid and his attorney, the 

parties have agreed that we have a short window where we 

have to make certain decisions with respect to tax -- 

distributions for tax purposes. The deadline for which is 

March 6th . I don't know, that's a Sunday. Do they give you 

an extra day or does it need to be done by, like, the 

Friday before? Because it's the IRS and March 6 th  is March 

6th .  

MR. WALD: Your Honor, 	commit that Mr. Wilcox 

and I can meet with Ms. Peterson and Mr. Lenhard this week. 

THE COURT: Okay. Because we have -- we only 

have, then, 30 -- 

MR. WAID: And other counsel. 

THE COURT: We only, then, have a little over 30 

days in which we have to make a decision, with respect to 

some distributions and how we would treat this order for 

distribution purposes because that's our tax problem. 

March 6 th  is the deadline so the parties are going to work 

on that expeditiously, as soon as possible, because I'm 

going to deny the Motion for Reconsideration. I'm not 

granting any additional sums. I'm not going to decrease 

the sums. We have the Order in place. I think the 

information that the Court had before in November is about 
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the same, except for the information Mr. Waid was able to 

provide today, with respect to how much was received in -- 

between April and December of 2015 and how much the 35 

percent would be of that money. 

So, but that gives us with certain tax problems so 

the parties have to deal with that very quickly because 

that deadline is March 6 th . So, the parties have agreed to 

do that. The Motion's denied but we -- with the 

understanding that we have to deal with this tax question 

before we could do anything but the funds are, then, to be 

-- as soon as we've got that resolved, we can distribute 

the funds? 

MR. LENHARD: Forthwith. How's that? 

THE COURT: Okay. All right. So, the parties are 

going to deal with that, hopefully in the next week or so, 

so that we can get the funds distributed as soon as 

possible because we certainly have no later than March 6t h 

with which to deal with this problem. So, okay. So, that 

was denied. 

The second request was that -- related to that was 

that there be a stay in place, so that's a different 

motion, and then we have Motion to Compel. So, next issue 

is the stay. Stay of execution pending a hearing on the 

Motion for Reconsideration. So, I think that that was just 

a request for a stay. It's moot because we didn't really - 
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- no funds have been distributed and really can't be until 

we deal with our -- this tax problem which we are asking 

everybody to do -- deal with in good faith as soon as 

possible so that we can -- 

MR. WARNICK: So, in essence, you've already ruled 

on the Motion for a Stay. I don't think there's anything 

more to argue on that. 

THE COURT: Right. It was a stay, pending this 

hearing. It's kind of mooted because the funds were not 

distributed in the interim. So, I just think that that's 

the order on the request for the stay is that since finds 

still have not been distributed, that was moot and that the 

complication we had before us today is simply one where we 

have to deal with this question of how do -- the accounting 

question for tax purposes. 

MR. WARNICK: Can I just ask for a clarification. 

On this tax issue, is it my understanding that we're going 

to get together and try to resolve how best to solve a tax 

issue for the benefit of everybody and, after that, if the 

trustee still feels there are not funds in his discretion 

available for distribution, you're still directing that 

they get the 90,000 or are you saying that the trustees can 

still exercise discretion in this matter depending upon 

what is determined? 

THE COURT: No. At that point in time, I believe 
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that it's -- given the additional information that was 

provided by the trustee, I believe that if the tax issue 

can be resolved, there will be funds available to make this 

distribution on behalf of Ms. Ahern in the fashion that it 

was ordered. And that I don't think that the -- I think 

the trustee's concern is -- will be resolved. So, that 

would be my order, is that it'd be done, but that's why the 

parties have to act pretty quickly because he's got to have 

everything prepared and to the IRS in about 30 days. It 

just doesn't give him much time. So, you need to -- it 

needs to be done quickly. 

MR. POWELL: Can I just clarify your ruling for 

purposes of the record? 

THE COURT: Yes. 

MR. POWELL: Thank you, Your Honor. I'll try to 

be brief. Is the Court -- are we starting with a position 

that the trustee has exercised his discretion and denied 

the request for distributions. Correct? 

THE COURT: No, No, It was -- my order was that 

funds -- funds were being held. Her 35 percent was being 

held. There was a request that a portion of the funds be 

distributed. The trustee raised the concern that he didn't 

feel that there was income available and in November there 

was not because -- and we also that we have this big tax 

liability. No. I made no finding with respect to the 
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trustee's action. 

MR. POWELL; Previously, I meant, Your Honor. And 

in terms of the November hearing. Because the trustee had 

already taken a position of denying the request for 

distribution. So, I just want to start that we're starting 

off on the same basis that -- 

THE COURT: Oh. Well, yeah. 

MR. POWELL: -- he had already made that 

determination of I'm not -- 

THE COURT: He did. 

MR. POWELL: Okay. So -- 

THE COURT: Right. But the things -- 

circumstances have changed. The one circumstance that has 

changed is that we now have the end of the year income. We 

now know what the total amount was in 2015. 

MR. POWELL: Understood. 

THE COURT: From April to December. We now know 

what that amount is. We now know what the tax liability 

would be on that amount and we -- and I believe there would 

be net income. I believe that there would be. So, that's 

my order. 

MR. POWELL: Okay 

THE COURT: Is that -- 

MR. POWELL: Okay. No. I understand. 

THE COURT: -- the funds should be distributed. 
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MR. POWELL: With all deference to the Court, I 

believe that, and counsel is free to clarify, I believe Mr. 

Waid's initial position on this matter was: I don't 

believe, in light of all circumstances, it's appropriate to 

make any distributions whatsoever. 

THE COURT: Correct. 

MR. POWELL: Therefore, I'm denying the request. 

THE COURT: Right. 

MR. POWELL: Okay. So -- 

THE COURT: And my only point here is that I 

believe there is net income -- there would be net income 

sufficient if we can get an agreement on this -- on how to 

handle this with respect to how it's reported to the IRS 

for tax purposes. 

MR. POWELL: Understood, Your Honor. And I think 

that's the position they're taking today is that -- 

THE COURT: No. I think he's still taking the 

position that he doesn't think he should distribute 

anything. 

MR. POWELL: Right. 

THE COURT: My position is I believe there is net 

income sufficient that he can. And that's my order. 

MR. POWELL: Okay. But, just as Mr. Warnick was 

clarifying is, your ruling as of today is: Once the tax 

issue gets cleared up that there is -- the order is in 
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place that Mr. Waid is ordered to distribute the funds 

immediately, regardless of the fact of if you should 

subsequently determine that he doesn't determine funds are 

available. Because I think the argument -- 

THE COURT: No. I think that you're 

misunderstanding. 

MR, POWELL; Okay. 

THE COURT: My position has always been pay her 

the money. That was always my position. His concern was 

he didn't have net income. There were tax liabilities. I 

think those are going to be resolved. I don't think his 

concerns are there anymore. He does -- he has stated very 

clearly, on the record, that he has a problem with 

distributing this money. 

MR. POWELL: Okay. 

THE COURT: I understand that. 

MR. POWELL: Okay. 

THE COURT: But the main one for me was that there 

was no net income and we had tax problems. 

MR. POWELL: Okay. 

THE COURT: I believe that can be addressed. 

MR. POWELL: Okay. So, with that said then, is -- 

your position is that you are effectively -- I don't want 

to put words in your month -- you are determining that 

despite his desire not to distribute anything at this 
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point, you're -- 

THE COURT; Any other concerns he may have. Any 

other concerns that he may have. 

MR. POWELL: Okay. So, you're basically 

overruling his discretion not to make any distributions? 

That's the part I just want to clarify is. He's said, for 

the record, in light of all circumstances, in light of 

money still owed to the trust, he doesn't want to make any 

distributions. He doesn't feel its appropriate to make any 

distributions whatsoever to Ms. Ahern regardless of for her 

personal use -- 

THE COURT: Right. 

Mr. POWELL: -- or for payment of her attorneys' 

fees. So, I just want to clarify for the record, you're 

overruling his determination on that. 

THE COURT: Correct. 

MR. POWELL: Okay. 

THE COURT; To the extent that I felt that the one 

thing that had merit was this issue that we didn't know how 

much income there was going to be to the 35 percent. We 

now know that so that's been resolved. 

MR. POWELL: Okay. 

THE COURT: So, those concerns, I think, we can 

address. 

MR, POWELL: Okay. 
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THE COURT: And the other concern, I don't think - 

- you know, until she doesn't have the right to the 35 

percent anymore, she still has a right to the 35 percent. 

MR. POWELL: Okay. So, your ruling is that Mr. 

Waid has an obligation because she still has a 35 percent 

interest to not withhold any distributions from her? 

THE COURT: As a beneficiary. 

MR. POWELL: As a beneficiary. Okay. 

THE COURT: To her 35 percent that she still has 

some rights. 

MR. POWELL: Okay. 

THE COURT: And we have to have a trial. 

MR. POWELL: Okay. Understood. The other point 

of clarification I just wanted to raise: In her -- I 

believe she termed it as a motion, it was, again, an 

unverified pleading. 

THE COURT: Right, 

MR. POWELL: Is it the Court's position that that 

is inconsequential to the fact that it was not verified? 

THE COURT: Yes. 

MR. POWELL: Okay. 

THE COURT: I don't -- to me, I don't care that it 

was not verified. 

MR. POWELL: Okay. 

THE COURT: I understand that through discovery 
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you may seek other information. 1 don't -- whatever you do 

in your discovery is fine. 

MR. POWELL: Okay. Understood. And then the last 

point of clarification, Your Honor, is, and again, not 

trying to put words in your mouth, but just given what I 

believe to be your concern here is that the concern is 

because of the fact that the no contest clause is seeking 

to be invoked, that that fact is what you are determining 

is why it is critical for Ms. Ahern to have counsel. 

THE COURT: Correct. 

MR. POWELL: But for that, you wouldn't 

necessarily come to the same conclusion that counsel -- 

that representation of her would be necessary? 

THE COURT: It's critical. Right. 

MR. POWELL: Okay. 

THE COURT: She stands to lose a substantial 

property interest. 

MR. POWELL: Okay. And because of that, your 

position is she must have representation to defend her 

position on that? 

THE COURT: It is -- she is at serious risk of 

losing an established property right for which I believe 

she is not capable of representing herself from defending 

that. 

MR. POWELL: Okay. 
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THE COURT: I just do think she is. 

MR. POWELL; Understood. So, just the clarifying 

point that I wanted to just bring up to you is; If -- 

because that petition that is on calendar, the trial that 

we're having is also dealing with beyond enforcement of the 

no contest clause. It's also dealing with damages issues 

as well. If that petition was simply just about the 

damages issue, would your opinion be that she also needs 

representation on that because of the fact of what -- 

THE COURT: Probably. At this point, probably she 

would. 

MR. POWELL: Okay. Thank you, Your Honor. I 

appreciate your clarifications. Thank you. 

THE COURT: Yeah. Because it's -- it's such a big 

amount. 

MR. POWELL; Okay. 

THE COURT; I don't know how else you'd collect it 

from her. 

MR. POWELL: Okay. Understood. 

THE COURT: Is it -- not to be insensitive as it's 

been pointed out, given her advanced age. 

MR. POWELL: Okay. 

THE COURT: It's going to be -- it'd be difficult 

to collect it. 

MR. POWELL: Okay. Thank you, Your Honor, 
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THE COURT: All right. Now we have Motion to 

Compel. 

MR. MOODY: I guess 	start that, Your Honor. 

As the Court's well aware, we have an Evidentiary Hearing 

coming up on February 11th.  Mr. Waid, as trustee, really 

has four areas left of discovery that are important enough 

to him. He would like to get that discovery before the 

evidentiary hearing. 

THE COURT: Okay. 

MR. MOODY: Having said that, we're not going to 

stand in the way. We're not going to be the ones asking 

for a continuance because it's more money, and it's more 

time, and everything else. 

Two of those -- all four of those items are under 

the umbrella of what we've already been in front of Your 

Honor on. So, we came in front of the Court. We've got 

the Motion to Compel the Deposition, the Court's 

suggestion, and the parties agreed that the way to handle 

that is to get a doctor to look at her to see if she's able 

to sit for that deposition. So, we proposed an order. 

We've gone back and forth and, quite frankly, I'm not sure 

where we are, so I'm anxious to hear from Mr. Lenhard with 

regard to that. 

We think we've complied with exactly what the 

Court asked us to do and put that into the Order. Mainly, 
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it's to look at her, tell us how her back's doing, can she 

come to a deposition, and I guess this is important, to 

know whether or not she can even show up on February 11 th • 

Obviously she's going to be an important part of that 

hearing, as well as conducting a mini mental state 

examination just to see how she's doing there and if that 

care provider believes she needs a more thorough mental 

examination, then that will be part of his or her report. 

So, that's on the Motion to Compel. 

With regard to the motion to Compel the 

Authorization, there were three professionals we were 

looking for information from; Jeff Johnston and his firm, 

Johnston and Associates in Midland, Texas, Marquis Aurbach 

and Coffing here in Las Vegas, and then Ryan Scharar who, 

my error, was in identifying him to this Court previously 

as an accountant. He is both an accountant and an attorney 

and I identified him incorrectly as an accountant because 

we're looking at him in his legal capacity and his former 

firm, Anthony and Middlebrook. And I know that kind of 

threw a wrench into the things here, but I want to make 

that clarification to the Court. 

THE COURT: And where is that firm located? 

MR. MOODY: That firm is in Grapevine, Texas. So, 

we're looking for those records. They would be very 

helpful to us, prior to the evidentiary hearing. We're 
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also hoping to get Ms. Ahern, her deposition, if a doctor 

says she can sit for that deposition, and under what, you 

know, what accommodations do we have to provide for her, 

which we're certainly willing to do if a doctor says we 

need to. And 1 brought those with me. 

THE COURT; Okay. 

MR. MOODY; These are the same orders that I've 

provided to counsel. I don't know if the Court wants them. 

THE COURT; Okay. 

MR. LENHARD; 1 think we can handle this real 

quickly. 

THE COURT: Okay. 

MR. MOODY: Okay. 

MR. LENHARD: Yeah. Aa you know, we've had some 

trouble, as I've represented, communicating with our 

client. I've spoken to Ms. Peterson. We can't sign 

without her approval but we can say disapproved is the 

content. We will not object. You submit the Order and get 

the IME going. 

THE COURT: Go ahead. 

M. MOODY: Can I approach? 

MR. LENHARD: And I asked for the IME last time. 

I'm in favor of this. 

THE COURT: Okay. All right. So, I guess the 

question is that when you say you're willing to accommodate 
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her, if it needs to be conducted up in, you know, the 

Mesquite area, you're willing to go up to Mesquite and take 

it where -- I mean, if she can only sit for, you know -- 

MR. MOODY: Absolutely. 

THE COURT: -- four hours a day, or whatever. 

Whatever he would allow. 

MR. LENHARD: We just need -- if you recall, in 

the IME, we need a physician to tell us a physically would 

occur, which old people are deposed all the time. I 

understand that. 

THE COURT: Correct. 

MR. LENHARD: And, number two, I'm a little bit 

concerned about the psychological issue here and the 

ability to be deposed. And we need to have that determined 

quickly. 

THE COURT: Okay. 

MR. LENHARD: So, I'm not -- 

THE COURT: All right. 

MR. LENHARD: You can get this signed today. 

THE COURT: All right. 

MR. MOODY: May I approach? 

THE COURY: Okay. Certainly. So, okay. And then 

-- so the Motion to Compel, is the Motion to Compel that 

she actually be compelled to attend a deposition or is this 

it? These two issues? 
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MR. MOODY: She was already compelled to attend 

her deposition, Your Honor, but then a doctor's note was 

provided that he had some health concerns. 

THE COURT: Okay. 

MR. MOODY: And was -- 

MR. LENHARD: Which led to this. Yeah. 

THE COURT: Okay. All right. So, with respect to 

the Order where it reads, approved as to form and content, 

there is no signature so, I mean, should we write on there 

something that counsel -- 

MR. LENHARD: Why don't we just put disapproved? 

That way we're protected. 

THE COURT: Okay. 

MR. LENHARD: And we can proceed. 

THE COURT: And signed without that approval okay? 

So, just --- the record should read that the Order was not 

approved by counsel for Ms. Ahern, The Court will not 

require that the Order be approved and will note that it 

was disapproved. 

MR. LENHARD: Thank you, Judge. 

THE COURT: But sign it in any event. It's the 

27th. Okay. So, the record should reflect that in open 

court we signed the Order on the Motion to Compel for the 

deposition, indicating that -- interlineating on the 

approved as to form and content for Ms. Ahern's counsel. 
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It was disapproved. There is no signature. The Court is 

signing it anyway. The record should also reflect in open 

court, the Court signed an order granting the request for 

authorizations. And so what are you looking for, with 

respect to this order, Mr. Moody? The same thing will be 

done. It'll he indicated that it was disapproved by 

counsel. The Court's going to sign it anyway, absent that 

review and approval, and so I'm going to go ahead and we'll 

enter this order as well. So, for this authorization, to 

get records from these various invoices -- 

MR. LENHARD: To what are you going to make -- I 

mean, you actually got the authorization. You got the IME. 

MR. MOODY: Right. 

MR. LENHARD: And obviously I'm going to call her 

and try to get this doctor thing done as quickly as 

possible because I need to know, also, what the status is. 

MR. MOODY: Sure. 

MR. LENHARD: We have -- February 11 th  is exactly 

14 or 15 days from today. 

THE COURT: Right. 

MR. LENHARD: Are you going to get these 

authorizations served, depositions taken, by February 11 th , 

as well as her deposition and the IME? 

MR. MOODY: I can't imagine that we could get her 

in for an IME, have a report back, and take her deposition 

Page 46 



before February ll. 

THE COURT: Okay. 

MR. LENHARD: What happens if we can't make 

February ll th ? 1 don't want to extend this out too much 

either because of the cost to my firm. 

THE COURT: No. Correct. Right. 

MR, LENHARD: But I, frankly, want to know what 

the Texas people add to this, so -- 

THE COURT: It looks like the only day we have is 

March 18 th . Yeah. The only date we have is March 18 th . 

MR. PETERSON: That's St. Louis. 

MR. LENHARD: Yeah. We're in depositions. What 

the next day available? 

THE COURT: 16th  through the 20 th , we're pretty much 

-- we're stuck in St. Louis. 

THE COURT: Okay. In February, what is -- what do 

we have else -- what other time do we have in February? We 

don't really have much. We have the week of -- did we end 

up with a trial the week of -- when did we do -- we need to 

book a trial. Did we? Oh. We just have one. WE have the 

following week. We have the 18 th  and 19 th  of February. 

MR. LENHARD: Do you want to shoot for that, Todd? 

Do you think we can pull it off? 

THE COURT: One more week. Because otherwise, 

we're looking at March and that's the week that you guys 
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aren't available. 

MR. LENHARD: Do you think we can pull that off, 

Todd? 

MR. MOODY; I think we can shoot for it. I would 

prefer an earlier date. 

MR. LENHARD: We'll try to do it. 

THE COURT: If the 11 th  is -- really, it's too 

soon, and we also have this problem, you know, we've got to 

deal with what we're going to do about this reporting of 

the -- or distributing any funds. The accounting. So, 

we've got all that to get accomplished in the next two 

weeks. Unfortunately we would have some time available the 

week of the 18 th , but it really is pretty limited. 

THE CLERK: We also have Monday, February 22. 

THE COURT: Oh, that's true. 

MR. LENHARD: Howls that work for you? 

MS. PETERSON: That's fine, February 22 nd . 

THE COURT: Yeah. Monday, February 22 nd . 

MR. LENHARD: We could make that work from our 

end. 

MR. MOODY: That'll be great. 

THE COURT: Is Monday, February 22 nd  better? 10 

a.m.? 

MR. LENHARD: Well, we're going to obviously talk 

to Todd -- Mr. Moody, outside in the hall and I'll try to 
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get these doctors lined up now. 

THE COURT: Okay. Well, that gives you a little 

bit longer. Monday, February 22. That's three -- give 

you another -- it gives you three to four weeks. Because 

the other -- the only -- the next time available is that 

week in March and if that's not available for Ms. Ahern's 

attorneys, then we'd be looking at a week in April and I 

think -- 

MR. LENHARD: Lets -- 

THE COURT: Let's at least get started. 

MR. LENHARD: I'll go on the record. We'll do 

everything we can to cooperate Mr. Moody, limitations we 

have. 

THE COURT: And see if we can -- how we can do. 

If Monday the 22 nd  is better, then that's fine. We can make 

it work. Okay. So, Monday, February 22 nd , 10 a.m. 

MR. LENHARD: Thank you, Judge. 

THE COURT: That gives you 10 additional days. 

MR. LENHARD: Thank you, We'll promise we'll use 

them. 

MR. MOODY: Judge, can I get the orders back so I 

can e-file those? 

THE COURT: These are already back, so I'm giving 

these Orders back to you in open court. Thank you, Mr. 

Moody. 
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1 	 MR. MOODY: Thank you. 

	

2 	 THE COURT: Thank you, Mr. Waid. We'll see you 

3 guys. There -- to the extent that we need an Order, do you 

4 guys want to do the Order? Or, it sounded like Mr. Powell 

5 kind of was interested in doing the order. Mr. Powell, did 

6 you want to do the Order on that? 

	

7 	 MR. POWELL: The denial? 

	

8 	 THE COURT: Is that because you made the -- you 

9 wanted those specific findings in there. Do you want to 

10 actually do the Order? 

	

11 
	

MR. POWELL: Yeah. I'll do it. 

	

12 	 THE COURT: Just show it to Mr. Lenhard. 

	

13 	 MR. LENHARD: Just run it by counsel. 

	

14 	 MR. POWELL: I'll get the transcript and I'll do 

15 it off that. Sure. 

	

16 	 THE COURT: Yeah. I mean, because it sounds like 

17 you felt you knew what you needed in it. 

	

18 
	

MR. POWELL: Yeah. Sure. 

	

19 	 THE COURT: So -- 

	

20 
	

MR. POWELL: Yeah. I'll be happy to do it. 

	

21 	 THE COURT: Even though it's denied, I'll -- we'll 

22 let you draft it. 

23 

24 

25 
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MR. POWELL: Sure. Thank you, Your Honor. 

MR. LENHARD: Thank you very much, Judge. 

THE COURT: Thank you gentlemen and Ms. Peterson. 

PROCEEDING CONCLUDED AT 11:39 A.M. 
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CERTIFICATION 

I certify that the foregoing is a correct transcript from 
the audio-visual recording of the proceedings in the 
above-entitled matter, 

AFFIRMATION 

I affirm that this transcript does not contain the social 
security or tax identification number of any person or 
entity, 

KRISTEN LUNKWITZ 
INDEPENDENT TRANSCRIBER 
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An Inter Vivos Irrevocable Trust. 

MOTION FOR ASSESSMENT OF DAMAGES AGAINST ELEANOR 
AHERN; ENFORCEMENT OF NO-CONTEST CLAUSE; AND 

SURCHARGE OF ELEANOR'S TRUST INCOME 

Jacqueline M. Montoya ("Jacqueline") and Kathryn A. Bouvier ("Kathryn"), by 

and through their undersigned counsel, submit the following Motion for Assessment 

of Damages against Eleanor Ahern; Enforcement ofNo-Contest Clause; and, Surcharge 

of Eleanor's Trust Income. 

This Motion is based upon the Affidavits and Points and Authorities submitted 

herewith, the pleadings and documents filed in this proceeding, and the argument of 
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Nevada Bar No, 001573 
801 S. Rancho Drive Suite 13-4 
Las Vegas, Nevada 89016 
Attorneys for Kathryn A, Bouvier 

counsel at the hearing to consider this Motion. 

DATED this 141  day of June, 2015, 

ALI3RIGHT STODDARD, WARNICK & 
ALBRIOHT 

By_ 

Nevada Bar No. 001573 
801 S. Rancho Drive, Suite D-4 
Las Vegas, Nevada 89016 
Attorneys for Kathryn A. Bouvier 
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By 
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Attorneys for Jaqueline M. Montoya 

LTD. 

NOTICE OF MOTION 

YOU, AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 
undersigned will bring the foregoing MOTION FOR ASSESSMENT OF 
DAMAGES AGAINST ELEANOR AFIERN; ENFORCEMENT OF NO 
CONTEST CLAUSE; AND SURCHARGE OF ELEANOR'S TRUST, on for 
hearing before the above entitled Court on the 22  day of 21,11/, 2015, at 
the hour of 0 0  o'clock  am  on said date, or as soon thereafter as counsel can be 
heard. 

DATED this  3"4'   day of June, 2015 

ALBRIGHT, STODD.ARD, WARNICK & 
ALBRIGHT 
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OVERVIEW 

When Jacqueline, as trustee of the MTC Living Trust, filed her initial Petition 

in this proceeding to recover the 65% share of trust income she and her sister, Kathryn, 

were entitled to receive from The W. N. Connell and Marjorie T. Connell Living Trust, 

dated May 18, 1972 (the "Trust"), she and Kathryn were not aware of the extensive 

damages that Eleanor Connell Hartman Ahern ("Eleanor") would be causing them to 

incur. Now that nearly two years have elapsed since the filing of the Petition, the 

damages that Eleanor has caused to them far exceed the loss of their use and benefit of 

their 65% share of Trust income. In addition to the loss of interest they could have 

earned on the 65% share, as well as other financial losses and deterirnent they suffered 

due to being deprived of the income in meeting their living needs, they now are faced 

with a loss of most of the actual funds making up their 65% share, due to Eleanor's 

tortious and criminal conversion thereof. It is also apparent that the total amount due 

them as their 65% share has been misreported by Eleanor and she has failed to account 

for all Trust income and properly resolve the tax liability relating thereto with the IRS. 

Added to this is the extensive litigation fees and costs Eleanor forced Jacqueline and 

Kathryn to incur due to her filing and asserting frivolous claims and positions in this 

proceeding, including appealing several Court decisions to the Nevada Supreme Court 

without a justifiable basis for her appeals. All this has been done by Eleanor, while 

acting as trustee of the Trust for most of the time period in question, in an attempt to 

cower and force Jacqueline and Kathryn to either accept unfair settlement terms 

dictated by Eleanor, or face financial ruin due to the cost of continual litigation. 

The Court has helped to rectify some of the damages Jacqueline and Kathryn 

have suffered due to Eleanor's wrongful conduct, in the Court's Summary Judgment 

rendered herein on April 16,201.5, in its Order entered on April 20,2015, determining 

Eleanor breached her duties and should therefor be removed as trustee of the Trust, and 

in awarding them judgment against Eleanor for attorney's fees they have incurred in 

these proceedings, However, Eleanor's defiant and contemptuous behavior is still 
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impacting Jacqueline and Kathryn adversely, due to her refusal to cooperate with the 

new trustee, Fredrick P. Waid, in recovering Trust funds she converted, and in 

accounting for all of the Trust income received while she was trustee. Mr. Waid, as 

noted in his reports, has also discovered that Eleanor has mistnanged the Trust assets, 

spent Trust funds improperly to pay her own litigating attorney fees, and has invested 

or spent Trust funds on her own personal ventures in association with her cadre of close 

personal advisors. Her perjurious misrepresentations to the Court made during the 

course of these proceedings continues to mount as well. 

In summary, Eleanor has made a complete mockery of the position of a trustee 

with her tortio us and criminal behavior. Eleanor, in complete bad faith and without any 

justification whatsoever, unilaterally decided to cut off the income stream that was due 

and payable to Jacqueline in her capacity as trustee of the MTC Living Trust, which is 

the rightful owner of an app' roximate 65% interest in land located in Upton County, 

Texas, together with the oil, gas, and mineral rights located in and on such land. 

Eleanor took such action with the sole motive of financially crippling Jacqueline and 

Kathyrn, by cutting off and blocking the flow through of the income that rightfully 

belonged to the MTC Living Trust, in hopes that she could then procure a favorable 

settlement from Jacqueline and Kathryn which would reward her despicable behavior. 

As light has been shed on this matter through the investigation of Fredrick P. 

Waid, who this Court appointed after its removal of Eleanor, it has now been 

established that Eleanor has wrongfully stolen and converted assets that did not belong 

to her and which were mandated by this Court to be held in trust until her behavior 

could be sorted through and the frivolous, bad faith nature of her actions could clearly 

be seen by this Court. Eleanor has violated multiple orders of this Court, and in so 

doing has also perjured herself on multiple occasions in a blatant attempt to cover her 

misdeeds. While Eleanor may be facing criminal penalties for her actions, she must 

also face the music from a damages perspective as well for her conversion and theft of 

assets that did not belong to her. Not only should it now be declared that Eleanor has 
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forfeited her income interest share of the Trust as her conduct has directly violated the 

terms of the Trust's no-contest clause, but she must also be held liable for treble 

damages as well as punitive damages for her conduct. 

The most reprehensible theft is theft which is the result of an "inside job" and 

in this case Eleanor has not only financially harmed her own daughters, but she has 

attempted as well to thwart the intentions and desires of her parents (who established 

the Trust) by directly seeking to inflict damage on her daughters, the beloved 

granddaughters of the Connells, in direct contravention of what her mother, Mrs. 

Connell, expressly wanted. When a trustee, who is placed in such a position because 

of an abundance of trust and faith that she will honor the wishes and directions of the 

trust's creators, steals assets that do not belong to her, action must be taken to restore 

and honor the intentions of the grantors and to fulfill the purpose of the Trust they 

created. To leave such tortious behavior unpunished would encourage others to defy 

their fiduiciary duties and be contrary to public policy. 

RELEVANT PROCEDURAL HISTORY 

As this Court is intimately familiar with the complete procedural history that 

has occurred in this matter, it is unnecessary to once again go through the whole history 

of these proceedings. Rather, only the relevant history will be discussed herein. 

In this Court's Order, titled "Order Denying Motion to Refer Contested Probate 

Matter to Master-probate Commissioner per Edcr 4.16; Directing Payment of All Oil, 

Gas, Mineral and Interest Roy a Ties and Rent to Eleanor C. Hartman, Also Known as 

Eleanor C. Ahern, as Trustee of Trust No.2 of the W. N. Connell and Marjorie T. 

Connell Living Trust Dated May 18, 1972; and Setting Calendar Call and Hearing", 

which was signed on December 20, 2013, this Court ordered the following: 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that ELEANOR C. 
AHERN as beneficiary shall be entitled to thirty-five percent (35%) of such oil, gas, 
mineral and interest royalties and surface rent and the remaining sixty-five percent 
(65%) esuch oil g_as, _mineral and interest royalties and surface rent shall be held 
in the Trust by ELEANO.R C. HARTMAN, also known as ELEANOR C. AHERN as 
Trustee, until final resolution of this matter. [Emphasis Added] 
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Eleanor has clearly violated this Court's mandate and directive, by not only 

misappropriating 65% of the funds which were to be locked up and simply held in trust 

until a final case resolution, but by directly using the funds for her own personal 

benefit. Mr. Waid, in taking over as the court appointed trustee of the Trust, and based 

upon the still incomplete accounting made by Eleanor, has estimated that the gross sum 

of monies that should have been held in the Trust's bank account, representing 65% of 

the Trust income, should be in the neighborhood of $2,660,000. Instead, Mr. Wald has 

discovered that only $10,000 was being held in the Trust's bank account with Wells 

Fargo, thereby representing an approximate shortfall of $2,650,000. Therefore, it 

appears that Eleanor has converted or othewise misappropriated approximately 

$2,650,000, in direct violation of this Court's order. The actual sum will ultimately 

be determined by Mr. Waid when he has finally obtained access to all of the records 

relating to the Trust income and the Trust account, which conveniently, but 

contemptuously, Eleanor has declined to produce to him. 

Eleanor during the course of these proceedings up to the time of her removal 

as trustee, always represented to this Court and to the attorneys for Jacqueline and 

Kathryn, that the monies that she was ordered to hold in trust were completely safe and 

secure. It was only after Mr. Waid's appointment that he immediately began 

discovering the fraud that has been perpetrated by Eleanor on this Court and Jacqueline 

and Kathryn. Eleanor, herself, finally confessed that she misappropriated and owes to 

the Trust (actually to Jacqueline and Kathryn) $800,000. See "Affidavit of Fredrick 

P. Waid, Trustee", executed May 6, 2015, which states in relevant part that "I spoke 

23 with Ms. Ahem on Thursday Apri116, 2015, and was informed by her that she believed 

24 she "owed" the Trust $800,000." However, it appears her own estimate of funds she 

25 converted and misappropriated is understated, and that as of the date of this filing, 

26 despite orders compelling her to return all funds to the Trust immediately, Mr. Waid 

27 still has not been able to recover over $1,100,000 of missing Trust funds. 
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LAW AND ARGUMENT 

2 1. 	Eleanor breached her duties as trustee toward the Trust in accordance with 

3 NRS 163.115 by misappropriating Trust assets for her personal benefit and relief is 

4 sought pursuant to NRS 164.010 and 164.015. 

5 	This Court has previously assumed jurisdiction of this Trust in accordance with 

6 NRS 164.010. 

7 	Under the laws of the state of Nevada, a trustee of a trust has a fiduciary duty 

8 towards the trust and its beneficiaries. See Rank of Nevada v. Speirs, 603 P. 2d 1074, 

9 1076 (1979) ("A. . trustee is a fiduciary who must act in good faith and with fidelity 

10 to the beneficiary of the trust. He should not place himself in a position where it would 

11 be for his own benefit to violate his duty to the beneficiary."). For that reason, the law 

12 discourages self-dealing and interested transactions by the trustee in which the trustee 

13 personally benefits to the detriment of the trust and its beneficiaries. See Hoopes v. 

14 Hammargren, 725 P. 2d 238, 242 (1986) ("The essence of a fiduciary . . is that the 

15 parties do not deal on equal terms, since the person in whom trust and confidence is 

16 reposed and who accepts that trust and confidence is in a superior position to exert 

17 unique influence) 

18 	The Court has expressly found that Eleanor breached her trustee duties. She 

19 not only tortiously converted Trust funds to her own use, but she also violated the 

20 prudent investor rule by investing Trust funds improperly. Pursuant to NRS 164.740, 

21 "a trustee who invests and manages trust property owes a duty to the beneficiaries of 

22 the trust to comply with the prudent investor rule as set forth in NRS 164,700 to 

23 164,775, inclusive." Furthermore, NRS 164,715 states that a 'trustee shall invest and 

24 manage the trust property solely in the interest of the beneficiaries." The damages 

25 caused to the Trust and its other beneficiaries (Jacqueline and Kathryn) includes the 

26 loss of income which could have been earned by the Trust through wise and proper 

27 investment of Trust funds. 

28 / / / 

Page 7 of 22 



2. 	The No-Contest provision of the Trust requires this Court to reduce 

Eleanor's share in the Trust to $1.00. 

The Trust contains a No-Contest Clause in Article TENTH, that states as 

follows: 

TENTH: NON-CONTEST PROVISION. The Grantors specifically desire that these 
trusts created herein be administered and distributed without litigation or dispute of 
any kind, If any beneficiary of these trusts or any other person, whether stranger, 
relatives or heirs, or any legatees or devisees under the Last Will and Testament of 
the Grantors or the successors in interest of any such persons, including any person 
who may be entitled to receive any portion o Grantors' estates under the intestate 
laws ol the State ofNevada, seek or establish to assert any claim to the assets of these 
trusts established herein, or attack, oppose or seek to set aside the administration 
and distribution of the said trusts, or to have the same declared null and void or 
diminished, or to defeat or change any part of the provisions of the trust established 
herein, then in any and all of the above mentioned oases any events, such person or 
persons shall receive One Dollar ($1.00) and no more in lieu of any interest in the 
assets of the trusts, [Emphasis Added] 

With the tortious conversion of the assets constituting 65% of the trust income, 

rightfully belonging to Jacqueline and Kathryn, Eleanor has made a substantial "attack" 

on the administration of the Trust. This wrongful taking of assets was also done 

15 directly in contravention to a court order mandating the opposite. Eleanor's wrongful 

16 misappropriation of Trust assets has contravened the distribution provisions of the 

17 Trust as established and intended by the grantors, W.N Connell and Marjorie T. 

18 Connell, There should be no question whatsoever that reasonable and right minded 

19 grantors, such as the Connells, would never want a beneficiary who, while acting as 

20 trustee of the Trust, has stolen assets they placed into their Trust, depriving other 

21 beneficiaries thereof; to remain as a beneficiary of their trust. By stealing assets that 

22 did not belong to her, and failing to distribute the assets to the rightful beneficiaries, 

23 Eleanor has reprehensibly attacked and set aside the grantors' wishes and intended 

24 administration and distribution of the Trust. When grantors state that they wish that 

25 the administration of their trust shall run smoothly, they obviously have in mind that 

26 theft of the Trust assets by the trustee is simply intolerable. 

27 	With this said, the Connells as grantors, and specifically Mrs. Connell who 

28 directly gifted the 65% of Upton, County, Texas, land and income to the MTC Living 
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1 Trust for the benefit of Jacqueline and Kathryn, would want action taken to rectify the 

2 breaches in the Trust administration by enforcement of the Trust's no-contest clause. 

3 Otherwise, the Trust's no-contest clause would be rendered entirely toothless, 

4 superflous and of no effect. 

5 
	

A no-contest clause, like all other provisions contained in a trust or a will, is 

6 to be interpreted in a logical and sensible manner. The Trust's no-contest provision, 

7 quoted above, uses broad, expansive terms to convey the grantors' desire that "any 

8 person" who "attacks" and disrupts the Trust administration and distribution shall 

9 forfeit his or her benefits under the Trust. The Trust's no contest clause, as typically 

10 do all such no-contest clauses, is intended to deter all misconduct which threatens the 

11 proper administration and distribution of the Trust assets intended by the grantors. For 

12 this reason, a laundry list of unacceptable actions is never given in a no-contest clause 

13 because it is not intended to be viewed as a restrictive measure that is narrowly 

14 construed. 

15 
	

With the discovery of the theft and conversion of the assets mandated to be 

16 held by Eleanor in trust by this Court, the deceitful and fraudulent "accounting" 

17 rendered by Eleanor to this Court in March of 2015, together with Eleanor's refusal to 

18 cooperate with Mr. Waid, and in light of this Court's mandate for the immediate return 

19 of assets, it has become crystal clear that Eleanor has attacked and intends to continue 

20 to attack and oppose the proper administration of this Trust. Further, Eleanor has done 

21 nothing but subject the Trust to ongoing administrative hassle, litigation, and game 

22 playing both before and since being removed as trustee. Eleanor also now refuses to 

23 cooperate in accounting for and tracing back all of the Trust income and expenditures 

24 by her during her tenure as trustee of the Trust 

25 
	

As the Court is aware, Jacqueline and Kathryn are also ultimate beneficiaries, 

26 upon Eleanor's death, of the present entitlement Eleanor has to 35% of the Trust 

27 income under subtrust 2. While terminating Eleanor's right to receive income at this 

28 time may cause some financial issues for her she has admitted that she has substantial 
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other assets, including monthly Social Security income of approximately $1,800.00, to 

meet her support needs. However, if the Court deemed it best to not declare a total 

forfeiture of Eleanor's Trust income benefits, it could order that a sufficent amount of 

her benefits be forfeited to Jacqueline and Kathryn until they have been fully 

reimbursed for all the damages they have suffered due to her misconduct. 

3. Nevada Law Requires Enforcement of No-Contest Provisions to Carry Out the 

Grantors' Intent 

NRS 163.00195, titled "Enforcement of no-contest clauses; exceptions", 

provides for the following: 

1. Except as otherwise provided in subsections 3 and 4, a no-contest clause 
in a trust must be enforced by the court. 

2. A no-contest clause must be construed to carry out the settlor's intent. 
Except to the extent the no-contest clause in the trust is vague or ambiguous, 
extrinsic evidence is not admissible to establish the settlor's intent concernin 
the no-contest clause. The provisions of this subsection do not prohibit such  
evidence from beingadrnitted for any other purpose authorized by law. Except 
as otherwise provided in subsections 3 and 4, a beneficiary's share may be 
reduced or eliminated under a no-contest clause based upon conduct that is 
set forth by the settlor in the trust. Such conduct may include, without 
limitation: 

(a) Conduct other than formal court action; and 

(b) Conduct which is unrelated to the trust itself including, without 
limitation: 

(1) The commencement of civil litigation against the settlor's probate 
estate or family members; 

(2) Interference with the administration of another trust or a 
business entity; 

(3) Efforts to frustrate the intent of the settlor's power of 
attorney; and 

(4) Efforts to frustrate the designation of beneficiaries related to 
a nonpro bate transfer by the settlor. 

3. Notwithstanding any provision to the contrary in the trust, a beneficiary's 
share must not be reduced or eliminated if the beneficiary seeks only to: 

(a), Enforce the terms of the trust, any document referenced in or 
affected by the trust, or any other trust-related instrument; 

(b) Enforce the lieneficiaty Ps legal rights related to the trust, any 
document referenced m or affected by the trust, or any trust-related 
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instrument; or 

(c) Obtain a court ruling with respect to the construction or legal effect 
of the trust, any document referenced in or affected by the trust, or any 
other trust-related instrument, 

4. Notwithstanding any provision to the contrary in the trust, a 
beneficiary's share must not be reduced or eliminated under a 
no-contest clause in a trust because the beneficiary institutes legal 
action seeking to invalidate a trust, any document referenced in or 
affected by the trust, or any other trust-related instrument if the legal 
action is instituted in good faith and based on probable cause that 
would have led a reasonable person, properly informed and advised, to 
conclude that the trust, any document referenced in or affected by the 
trust, or other trust-related instrument is invalid. 

5, As used in this section: 

(a) "No-contest clause" means one or more provisions in a trust that 
express a directive to reduce or eliminate the share allocated to a 
beneficiary or to reduce or eliminate the distributions to be made to a 
beneficiary if the beneficiary takes action to frustrate or defeat the 
settlor's intent as expressed in the trust or in a trust-related instrument. 

(b) "Trust" means the original trust instrument and each amendment 
made pursuant to the terms of the original trust instrument. 

(c) "Trust-related instrument" means any document pur_porting to 
transfer property to or from the trust or any document made pursuant 
to the terms of the trust purporting to direct the distribution of trust 
assets or to affect the management of trust assets, including, without 
limitation, documents that attempt to exercise a power of appointment. 

As established, in Nevada, a no-contest clause "must be enforced by the court." 

NRS 163.00195(1). With a few narrow exceptions, addressed below, "a beneficiary's 

share may be reduced or eliminated under a no-contest clause based upon conduct that 

is set forth by the settlor in the trust." Id. at (2). 

Nevada law is not unique. The majority of states hold that "no -contest clauses 

are not only valid but also favored as a matter of public policy - because they 

discourage litigation and give effect to the purposes expressed by the testator or 

trustor." Colburn v. N Trust Co., 151 Cal. App. 4th 439,447,59 Cal. Rptr. 3d 828,834 

(2007); see also Burch v. George, 7 Cal. 4th 246,255,866 P.2d 92,97 (1994) ("Mt is 

the testator's intentions that control, and a court must not rewrite the testator's will in 

such away as to immunize legal proceedings plainly intended to frustrate the testator's 

unequivocally expressed intent from the reach of the no-contest clause.") (internal 
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quotations omitted). 

As noted above, Nevada has narrow safe harbor provisions that allow a trust 

beneficiary to seek some court intervention without violating no-contest provisions. 

See NRS 163.00195(3) and (4). However, none of these exceptions apply to Eleanor's 

breaches of the no-contest provisions. NRS 163.00195(3) (a), (b), (c) and (4) provide 

four exceptions to enforcing a no- contest clause. The four exceptions are as follows: 

(3) Notwithstanding any provision to the contrary in the trust, a 
beneficiary's share must not be reduced or eliminated if the beneficiary seeks only to: 

a) Enforce the terms of the trust, any document referenced in or affected by the 
trust, or any other trust-related instrument. 
b) Enforce the beneficiary's legal rights related to the trust, 
any document referenced in or affected by the trust, or any 
trust-related instrument; or 
c) Obtain a court ruling with respect to the construction or 
legal effect of the trust, any document referenced in or 
affected by the trust, or any other trust-related instrument. 

(4) Notwithstanding any provision to the contrary in the trust, a 
beneficiary's share must not be reduced or eliminated under a no contest 
clause in a trust because the beneficiary institutes legal action seeking to invalidate 
a trust, any document referenced tn oraffected by the trust, or any other trust related 
instrument if the legal action is instituted in good faith and based on probable cause 
that would have led-  a reasonable person, properly informed and advised, to conclude 
that the trust, any document referenced in or affected by the trust, or other 
trust-related instrument is invalid. 

Eleanor's actions of theft and conversion of trust funds for her personal use that 

were mandated to be held in trust by this Court most certainly do not fall within any of 

the three exceptions quoted above under NRS 163.00195(3) (a), (b) and (c), Further, 

Eleanor cannot claim an exception to enforcement of the no-contest clause under the 

good faith and probable cause exception of NRS 163.00195(4) because that provision 

is strictly limited to "legal action seeking to invalidate a trust, any document 

referenced in or affected by the trust, or any other trust-related instrument." This 

statutory provision is primarily intended to carve out good faith challenges to a 

trustor's capacity and competency in establishing the trust, and is also a codification 

of the exception to enforcement previously recognized and set forth in Hann= v. 

Brown, 956 P. 2d 794 (1998), prior to the Legislature's passage of the statute. 
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The "probable cause" exception to enforcement of no-contest provisions found 

2 in NRS 163.00195(4), as explained in Hannan v. Brown, excepts "good faith actions 

3 based on probable cause." Id. at 798. Clearly, however, there is simply no good faith 

4 reason or any probable cause to justify Eleanor's disturbing and tortious behavior with 

5 regard to the Trust and the administration thereof, 

6 	Accordingly, Jacqueline and Kathryn respectfully submit that proper 

7 enforcement of the Trust's provisions requires this Court to enforce the no-contest 

8 provision against Eleanor, in compliance with the explicit desires of Grantors, the 

9 Connells, reducing her share in the Trust to $1.00. 

10 4 	Damages incurred by the Trust and it beneficiaries due to Eleanor's 

11 conversion of Trust assets should be trebled. 

12 	The Supreme Court of Nevada, in Evans v. Dean Witter Reynolds, Inc., 116 

13 Nev. 598 (2000), discussed conversion as follows: 

14 	Conversion is "a distinct act ofdorninion wrongfully exerted over another's personal 
property in denial of or inconsistent with his title or rights therein or in derogation, 

15 

	

	exclusion, or defiance of such title or rights," Wantz v. Redfield, 74 Nev. 196, 198, 
326 P.2d 413, 474 (1958). Further, conversion is an act ofgeneral intent, which does 

16 

	

	not require wrongful intent and is not excused by care, good faith, or lack of 
knowledge. 116 lTev. 598, 606 

17 

18 Eleanor has clearly committed conversion against the Trust and its beneficiaries by 

19 converting assets of the Trust in an amount believed to be approximately $2,650,000 

20 for her own personal benefit and use. In addition to having committed a serious tort, 

21 Eleanor's misconduct also constitutes the crime of embezzlement as defined in. NRS 

22 205.300. 

23 	NRS 143.120(2) provides that a personal representative may seek to recover 

24 treble damages against a person who has converted property belonging to the estate of 

25 the personal representative. The definition of a "personal representative" under NRS 

26 132.265 includes not only executors and administrators, but also a person "who 

27 performs substantially the same function under the law governing their status" as that 

28 of an executor or administrator. In the instant case, current trustee, Mr. Wald, 
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functioning in a capacity similar to that of a personal representative, has the right to 

seek treble damages against Eleanor for her refusal and failure to return and reimburse 

to the Trust the funds she has misappropriated and converted to her own use. His 

office as trustee involves the same fiduciary duties over management of assets of 

another for the benefit of another. If Eleanor's damages to the trust, which at present 

it is believed total approximately $2,650,000 which she has converted, are reduced to 

judgment and trebled, that amount would equal approximately $7,950,000. This 

amount should be used to surcharge Eleanor's share in the Trust, for the benefit of 

Jacqueline and Kathryn, if Eleanor's share is not otherwise reduced to $1.00 through 

the enforcement of the no-contest clause, which as previously stated is mandatory 

under Nevada law based on the actions taken by Eleanor and the circumstances 

surrounding such action. 

5. Imposition of Punitive Damages against Eleanor 

Punitive damages are also warranted against Eleanor as she intentionally and 

fraudulently breached her fiduciary duty and committed tortious and criminal acts in 

converting and embezzling Trust funds. This Court has the authority to award punitive 

damages "in an action for the breach of an obligation not arisingfrorn contract, where 

it is proven by clear and convincing evidence that the defendant has been guilty of 

oppression, fraud, or malice." See, NRS 42.005(1). Once shown, a petitioner, "in 

addition to the compensatory damages, may recover damages for the sake of example 

and by way ofpunishing the defendant an amount equal to three times the amount 

of compensatory damages awarded to [Petitioner] if the amount of compensatory 

damages is $100,000 or more." Id. 

In this context, fraud is defined as "an intentional misrepresentation, deception 

or concealment of a material fact known to the person with the intent to deprive 

another person of his or her rights or property or otherwise injure another person." 

See, NRS 42.001(2). 

As such, Jacqueline and Kathryn request that this Court treble the approximate 
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$2,650,000 that was improperly stolen and converted by Eleanor, resulting in the 

2 amount now owed to them to be approximately $7,950,000. This amount should be 

3 used to offset Eleanor's share in the Trust, if Eleanor's share is not reduced to $1.00 

4 through the enforcement of the no-contest clause. 

56 	In the event Eleanor's Trust Benefits are not Forfeited under the Trust's No- 

6 Contest Provisions ,Surcharging Eleanor's Trust Income to Reimburse the Damages 

she has Caused would be Proper 

NRS 21.320 provides that "a judge or master may order property of the 

judgment debtor not exempt from execution, in the hands of such debtor or any other 

person, or due to the judgment debtor, to be applied toward the satisfaction of the 

judgment." Thus, Jacqueline and Kathryn do not need to obtain and serve a Writ of 

Execution and a Writ of Garnishment upon the trustee in order to have Eleanor's Trust 

income benefits paid over to them towards satisfaction of the debts she now owes to 

them. Rather, the Court is authorized to enter and order directing this equitable relief. 

While the "spendthrift" provision in the Trust and NRS 21,090(dd) and NRS 21.080(2) 

would normally prevent any execution upon her Trust income rights by general 

creditors, under the facts of this case said clause and statutes should not prevent the 

Court from ordering that restitution to Jacqueline and Kathryn of all damages caused 

to them by Eleanor be made by surcharging Eleanor's Trust income benefits, assuming 

such benefits were not otherwise forfeited under the Trust's no-contest provisions as 

discussed above. 

In the present case, it would be highly inequitable to allow the "spendthrift" 

clause in the Trust to protect Eleanor from her tortious and criminal behavior. She has 

clearly breached her duties as a trustee, and illegally converted Trust funds to her own 

use. While the intent of a spendthrift clause is to ensure that the grantors' bequest goes 

to those the grantors wish to benefit, a spendthrift clause is not intended by the grantors 

to be used as a shield by a trustee, who is also a beneficiary, to thumb her nose at the 

28 other beneficiaries that she has harmed and effectively say "You can't touch me!". No 
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1 right minded grantor would ever tolerate such a result. 

2 	Jacqueline and Kathryn submit that the present case of Eleanor's tortious and 

3 criminal behavior justifies overriding the exemption from execution otherwise provided 

4 under NRS 21,090(dd) and NRS 21.080(2), While the issue of a spendthrift trust's 

5 exemption in cases where the beneficiary has committed a tortious or criminal act has 

6 not come before the Nevada Supreme Court, case law from other jurisdictions where 

7 this issue has arisen and the opinions of legal scholars on the issue, hold that execution 

8 may proceed under public policy considerations. 

9 	In Chinchurreta v, Evergreen Management, Inc., 117 Idaho 588 (App. Ct. 

10 1989), the Court held a statutory exemption from attachment did not protect a 

11 beneficiary healthcare provider against attachment by a judgment creditor of Medicare 

12 payments. In numerous cases through the United States, and based upon public policy 

13 reasons, the Courts have held that a statutory exemption from execution does not 

14 protect a beneficiary from having his or her benefits garnished to pay child support or 

15 alimony obligations, See, Solcolsky v, Kuhn, 405 So. 2d 975 (Fla. 1981); and, Ward v. 

16 Ward, 164 N. J. Sup;er 354 (Sup. Ct. N.J. 1978. Jacqueline and Kathryn submit that 

17 public policy would also bar Eleanor from attempting to isolate her Trust income 

18 benefits from execution and garnishment, because Eleanor stole monies from them and 

19 committed serious breaches of her fiduciary duties owing to them while acting as 

20 trustee of the same Trust whereunder they all are beneficiaries. 

21 	Therefore, in the event the Court does not determine that Eleanor has forfeited 

22 her Trust income benefits as above requested, Jacqueline and Kathryn respectfully 

23 request that the Court enter an order, pursuant to NRS 21.320, directing that Fredrick 

24 P. Waid, as trustee of the Trust pay over to Jacqueline and Kathryn the 35% share of 

25 Trust income otherwise payable to Eleanor hereafter, until such time as full restitution 

26 has been made to them of all the damages Eleanor has caused them as adjudged by the 

27 Court. 

28 	This concept of not allowing a beneficiary to receive further assets from a trust 
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where the beneficiary has misappropriated trust assets, until the adversely affected 

other beneficiaries are back to square one is not a foreign concept. As a court of 

equity, this Court is empowered with the authority to right the wrong and make things 

just and equitable. A good analyis of this authority is found in the early case of 

Koerner v. Pfaff, 15 Ohio Dec. 81 (1904), the Court of Common Pleas of Ohio, 

Franklin County, where the court of equity concluded that a trustee/beneficiary, who 

had wrongfully taken assets not belonging to him, would receive no further entitlement 

to trust assets until the other, innocent beneficiaries were made whole and received 

what they were entitled to receive under trust. Following are relevant excerpts from 

that case: 

"Where there are several beneficiaries and one of them takes a part in a breach of 
trust, whereby a loss is occasioned, his interest in the trust property may be reached, 
retained, and applied to make good the loss for the benefit of the other beneficiaries; 
and this equity extends, not only to the interest while in the hands of the wrongdoing 
cestui que trust, but also to those claiming it under or through him." 2 Pomeroy, Eq. 
Jurisp. Sec. 1083, note. 

"If a cestui gue trust, whether tenant for life, or other person having a partial interest, 
be responsible for having joined in a breach of trust; all the ben/it that would have 
accrued to him either directly or derivatively, either from that trust fund or in any 
other estate comprised in the same settlement, may be stopped by the cestui que trust 

i or other person having a similar equity as against him, his assignees in bankruptcy, 
or judgment creditors, the general creditors, and (except so far as the defense of 
purchase for value without notice may be applicable) against al who claim under him, 
until the amount impounded, with the accumulations has compensated the trust estate 
for the loss for which that cestui que trust is responsible," 2 Hill's Lewin, Trusts 112. 

Underhill says: 

"The rule that a beneficiary in default shall take nothing out while in default applies 
all the more to the case of a beneficiary who is also a trustee. In both cases he must 
make good his indebtedness to the trust estate before he can obtain a share in it." 
Under-hill, Trusts 36. 

24 

25 Any other conclusion in my opinion would not only be contrary to the best 
authorities both in this country and England, but it would be unjust and inequitable, 

26 and would in addition defeat the purpose and intention of said testator, which was 
to jive each cestui que trust the full one-fourth of his estate remaining at the death 

27 o rs. Bruck. To permit Philip to take out more than one-fourth of said entire estate 
before the date of Mrs. Bruck's death, no part of which he has paid back to the 

28 estate, and now to permit him to take in addition one-fourth of that which remains 
of the estate, would not only give him a decided advantage over the others, but would 

Page 17 of 22 

I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 



be giving him more than his father by express terms bequeathed and devised to him 
in his said will, and would be ivin to the other three beneficiaries much less than 

2 was devised to them by said will.[E mphasis Added] 

3 	The logic applied in the Koerner v, Pfaff case could not be more appropriately 

4 stated by Jacqueline or Kathryn. Jacqueline and Kathryn implore this Court, as a court 

5 of equity to apply the same logic and conclusion to this matter and reach the only 

6 reasonable conclusion that can be made which is that, to the extent Eleanor's share is 

7 not completely forfeited under the Trust's no-contest clause, her trust share should then 

8 be surcharged, and Eleanor receive no further Trust income, until Jacqueline and 

9 Kathryn have been fully reimbursed for the damages she has caused them. 

10 7. 	The Trust's "no-contest" provisions supersede the Trust's "spendthrift" 

ii provisions. 

12 	In addition to the public policy reasons for overiding Nevada's exemption laws, 

13 should the Court deem it best to not fully enforce the no-contest provisions causing a 

14 total forfeiture of Eleanor's benefist, then the Court should still use the "no-contest" 

15 provisions against Eleanor to override the Trust's spendthrift provisions, and order a 

16 surcharge of her income benefits to provide the means for Jacqueline and Kathryn to 

17 recover the damages Eleanor has caused to them. 

18 	Enforcement of "no-contest" clauses in Wills and Trusts was well recognized 

19 in the United States, prior to the enactment of NRS 137.005 and NRS 163.00195, 

20 These statutes did not overturn the common law recognition of no-contest clauses in 

21 Nevada as approved in Hannam v. Brown, 114 Nev. 350, 956 P,2d 794, 798 (1998). 

22 Eleanor in her own briefing to the Court has previously noted that by law, the intent of 

23 the grantors establishing the Trust should provide the guideline for how Trust 

24 provisions are interpreted and applied. See, also, Hannan v. Brown, at 798, where the 

25 Court states: "This court has historically construed trusts in a manner effecting the 

26 apparent intent of the settlor." While W.N. Connell and Marjorie T. Connell in 

27 establishing their Trust included a "spendthrift" clause in Article SIXTH of the Trust 

28 to protect the Trust beneficiaries from creditor claims, they also most clearly and 

1 
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forcibly declared that no beneficiary or other person associated with the Trust should 

2 create litigation and disputes, or attacks upon the Trust management and distribution. 

3 In weighing the importance of the "spendthrift" clause versus the "no-contest" 

4 provisions in the Trust, it is submitted that the grantors would in no way sanction 

5 Eleanor's tortious and criminal behavior and would want the "no-contest" provisions 

6 to be given precedence. 

7 	Further, although spendthrift provisions in trusts are normally given great 

8 recognition and enforcement, several equitable exceptions to their enforcement have 

9 developed under the law, even without recourse to a no-contest clause. A good treatise 

to on the exceptions to their enforcement is found in the Restatement (Second) of Trusts, 

ii Section 157 (1959). Therein it states: 

12 "Although a trust is a spendthrift trust. . ., the interest of the beneficiary can be reached 
in satisfaction of an enforceable claim against the beneficiary, 

13 
. 	1  (1; '.  for necessary services rendered to the beneficiary or necessary supplies 

14 furnished him; 
(c) for services rendered and materials furnished which preserve or benefit 

15 	 the interest of the beneficiary , . 

16 In particular, one of the cases cited in the treatise is Kirkpatrick v. United States 

17 National Bank, 502 P.2d 579 (Or. 1972), where the Court declared that a beneficiary's 

i s trust benefit could, for public policy considerations, be held liable for a tort committed 

19 and damages caused by the beneficiary, notwithstanding the trust had a spendthrift 

20 provision otherwise insulating the benefits from creditor claims. Id. at 581. The Court 

21 noted that while there are few court decisions on the issue, and some courts have held 

22 otherwise, "legal writers contend that provisions of a spendthrift trust which would 

23 prohibit recovery from trust funds for torts committed by the beneficiary are invalid as 

24 against public policy (citing "Scott on Trusts" (3d ed.); "Griswold, Spendthrift Trusts 

25 ( 2d ed.) And Restatement (Second) of Trusts, Section 157). 

26 	The obvious applicability of the exceptions to enforcement of "spendthrift" 

27 clauses for public policy reasons is clearly present in the case of Eleanor and her 

28 misconduct. It would be a great affront to public policy interests to allow Eleanor to 
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1 not lose her Trust income benefits where she has caused serious financial damages to 

2 other Trust beneficiaries in breaching her duties as trustee and in converting funds 

3 belonging to the other trust beneficiaries. Certainly insulating Eleanor from losing her 

4 Trust income where she has been guilty of tortious and criminal behavior was not 

5 intended by the Grantors of the Trust in providing a sprendthrift clause in the Trust. 

The spendthrift provision in the Trust, while broad in scope, does not mention being 

exculpated from the beneficiary's own tortious or criminal conduct. And even if it did, 

such would be contrary to public policy and should not be enforceable. But, in this 

case, the Court does not need to address this yet unresolved legal issue in Nevada. 

Rather, in conjuction with the "no-contest" provision in the Trust, the Court has full 

authority to now declare Eleanor's Trust income benefits as forfeited or surcharged, 

and to order that such benefits now be payable to Jacqueline and Kathryn. 

RESERVATION OF RIGHT TO SUPPLEMENT 

The discussion ofEleanor's acts and the damage amounts referenced herein are 

15 based on information that has currently been discovered, but which is still subject to 

16 further investigation by the current trustee, Fredrick P. Wald, As such, Jacqueline and 

17 Kathryn expressly reserve the right to include further claims for damages and to adjust 

18 the calculated amount of such damages as further needed once a final and conclusive 

19 reporting has been submitted by Mr. Waid. This would include assessing Eleanor with 

20 the fees and costs incurred by the trustee and his counsel. 

21 	 CONCLUSION 

22 	Eleanor has breached her fiduciary duties owing to the Trust beneficiaries. She 

23 repeatedly violated the prudent investor rule during her tenure as Trustee. Eleanor 

24 maliciously and and fraudulently converted approximately $2,650,000 of Trust funds 

25 for her own personal benefit. She frivolously has litigated in this case claims having 

26 no merit and causing thousands of dollars of unnecessary litgation expense. Even after 

27 being judicially removed as trustee, Eleanor persistently attacks, hinders, and opposes 

28 the administration of the Trust by failing to be cooperative with. Mr. Waid's 
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7 

1 

5 

2 she stole and converted for own personal use. For these reasons, the relief requested 

3 herein is proper. 

4 	WHEREFORE, Jacqueline and Kathryn respectfully pray that this Court grant 

6 

investigation, and she continues to fail to turn over assets belonging to the Trust that 

the relief sought in this Petition in full, specifically determining and ordering that: 

	

1. 	Eleanor Connell Hartman Ahern be personally liable for all costs reasonably 

incurred by Jacqueline and Kathryn, including reasonable attorneys fees, court costs, 

8 successor trustee fees, and any other costs due to Eleanor's misconduct, and in having 

9 to be forced to account for and explain the Trust transactions for the time in question; 

10 	2, 	Eleanor is personally liable to the Trust and Jacqueline and Kathryn in the 

11 amount of approximately $2,650,000, or in such other amount as this Court shall deem 

12 she converted from the Trust assets; 

13 	3. 	The No-Contest Clause, contained in Article TENTH of the Trust, applies to 

14 Eleanor; that Eleanor violated the No-Contest Clause without any probable cause to do 

15 so; and, that Eleanor's sole remaining interest in the Trust be reduced to $1,00; 

16 	4. 	The amount of damages caused by Eleanor should be trebled as a result of 

17 Eleanor's conversion, pursuant to NRS 143,120(3) and pursuant to NRS 42.005, 

18 resulting in damages in the total amount of approximately $7,950,000, which Eleanor 

19 now owes to the Trust and Jacqueline and Kathryn; 

20 	5. 	That in the event a total forfeiture of Eleanor's Trust benefits is not declared 

21 under the Trusts "no-contest" provisions, Eleanor's Trust income benefits should still 

22 be surcharged, and it be ordered that her said benefits be paid over to Jacqueline and 

23 Kathryn until such time as they have recovered from her all of the damages she has 

24 caused to them as ordered by this Court; and 

25 	6. 	For such other and further relief as, to this Court, seems just and equitable 
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under these circumstances. - 

DATED this  5,"  day of June, 2015. 

ALBRIGHT, STODDARD, WARNICK 
& ALBRIGHT 

Nevada Bar No, 001573 
801 S. Rancho Drive, Suite D-4 
Las Vegas, Nevada 89016 
Attorneys for Kathryn A. Bouvier 

THE RU_NieggIN-FIRM, LTD. 

Neva! 
9505 Ril4ivvd Drive, Suite 100 
Las Vegas, Nevada 89134 
Attorneys for Jaqueline M. Montoya 

CERTIRCATELOT SERVICE 

hereby certify that I am an employee of ALBRIGHT, STODDARD, WARNICK 

& ALBRIGHT and that on the day of June, 2015,1 placed a true and correct copy of 

the foregoing MOTION FOR ASSESSMENT OF DAMAGES AGAINST ELEANOR 

AHERN AND ENFORCEMENT OF NO CONTEST CLAUSE inthe United States Mail, 

at Las Vegas, Nevada, enclosed in a sealed envelope with first class postage thereon fully 

prepaid, and addressed to the following: 

Kirk B, Lenard, Esq, 
Tamara Bea Peterson, Esq. 
Brownstein Hyatt Farber Schreck 

100 North City Parkway, Suite 1600 
Las Vegas, 11/4.W 89106.4614 

(On the same date, I also served a true and correct copy of each of the foregoing documents 
upon all counsel of record by electronicak serving the same using the Court's ele.ctronic Eling 
system.) 

L.--- 
Anirapitree orAIERiEt, Sto 	ararai Albright 
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AFFIDAVIT IN SUPPORT OF MOTION 

STATE OF NEVADA 	) 
)ss 

COUNTY OF CLARK 	) 

JACQUELINE M. MONTOYA, being first duly sworn, states as follows: 

1. I have personal knowledge of the facts stated herein and I am competent to testify of them 

in a Court of law. 

2. I have reviewed the factual assertions in the foregoing Motion and state that they are true and 

accurate to the best of my knowledge and information. 

3. While these proceedings have caused me a great amount of grief and pain, in that I have been 

litigating with my mother whom I love, her actions and decisions have caused me, my family 

and my sister, Kathryn's family a great amount of suffering, both financially and emotionally. 

4. As I have previously testified in these proceedings, I and my husband have been required to 

borrow monies from investment accounts set up for future support needs to meet ongoing 

living expenses for our family. Further, a great amount of money has been spent and wasted 

on litigation costs, crippling efforts to otherwise invest the funds used in beneficial areas, 

5. I am also aware that my sister, Kathryn's damages and losses caused by our mother's 

wrongful conduct are even more egregious than mine, due to her not having adequate funds 

to deal with storm damages to her home and other creditor issues caused by her not receiving 

the trust income she was supposed to receive. 

6. However, the damages we have suffered far exceed the litigation costs and loss of funds 

caused by my mother's wrongful conduct. We are still learning practically each day the 

adverse consequences which are resulting and happening from my mother's wrongful 

handling of the trust administration, failure to properly account for and pay income taxes, and 



-•, 

tjElIN-11-M. MON 

failure to properly safeguard and invest trust assets. The ramifications of her conduct have 

led, and will likely lead to more complicated dealings with the IRS, and other litigations 

issues. The time and cost it will take to resolve these issues will greatly magnify the total 

damages Eleanor has caused to us by her breaches of fiduciary duties and frivolus and 

harassing condlla towards us and our legal riglits and interests, 

	

7, 	if lett my mother had any justifiable reason for her conduct in these proceedings, I would 

accept the fact that we had a difference of opinion on various issues. However, i.t has been 

clear from the start that my mother has not been acting properly, has been making frivolous 

and selfish claims, and has been duped into abandoning her family in favor of individuals 

who prey upon her tendency to be exploited for their own greed and self interest. 

8. 1 know from the close association I had with my grandmother, Marjorie T. Connell, that the 

things my mother has done in causing and promoting this litigatioo violate her wishes and 

intentions, and those of my grandfather, W.N. Connell, in setting up their 1972 Trust, 

I declare under penalty of pedury pursuant to the law of the State of Nevada that the 
foregoing statements ate trUZ. 

Dated this &1ay of June, 2015 


