IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF: THE W.N.

CONNELL AND MARJORIE T. No 69737 |\E/|IZ|? ggnglg?_léyolglgg a.m.
CONNELL LIVING TRUST, DATED DOCKETING %@ﬁ%@ ddeman
MAY 18, 1972, CIVIL A Supreme Court

JACQUELINE M. MONTOYA; AND
KATHRYN A. BOUVIER,

Appellants,
Vs,

ELEANOR C. AHERN A/K/A

ELEANOR CONNELL HARTMAN
AHERN,

Respondent.

GENERAL INFORMATION

All appellants not in proper person must complete this docketing statement. NRAP
14(a). The purpose of the docketing statement is to assist the Supreme Court in
screening jurisdiction, classifying cases for en bane, panel, or expedited treatment,
compiling statistical information and identifying parties and their counsel.

WARNING

This statement must be completed fully, accurately and on time, NRAP 14{c). The
Supreme Court may impose sanctions on counsel or appellant if it appears that the
information provided is incomplete or inaccurate, fd. Failure to fill out the
statement completely or to file it in a timely manner constitutes grounds for the
imposition of sanctions, including a fine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 26 on
this docketing statement. Failure to attach all required documents will result in the
delay of your appeal and may result in the imposition of sanctions,

This court has noted that when attorneys do not take seriously their obligations
under NRAP 14 to complete the docketing statement properly and conscientiously,
they waste the valuable judicial resources of this court, making the imposition of
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sanctions appropriate. See KDI Sylvan Pools v. Workman, 107 Nev. 340, 344, 810
P.2d 1217, 1220 (1991). Please use tab dividers to separate any attached
documents.

1.  Judicial District County Eighth Department 26

~ County Clark Judge Gloria J. Sturman

District Ct. Case No. P-09-066425-T

2. Attorney filing this docketing statement:
Attorney Joseph J. Powell and Daniel P. Kiefer  Telephone 702-255-4552

Firm THE RUSHFORTH FIRM, LTD.

Address 1707 Village Center Circle, Suite 150
Las Vegas, Nevada 89134

Client(s) Jacqueline M. Montoya and Kathryn A. Bouvier

If this is a joint statement by multiple appellants, add the names and addresses of
other counsel and the names of their clients on an additional sheet accompanied by
a certification that they concur in the filing of this statement.

3. Attorney(s) representing respondents(s):

Attorney Kirk B. Lenhard and Tamara Beatty Peterson. Tel. (702) 382-2101

Firm BROWNSTEIN HYATT FARBER SCHRECK

Address 100 North City Parkway
Las Vegas, Nevada 892106-4614

Client(s) Eleanor C. Ahern a/k/a Eleanor Connell Hartman Ahern

(List additional counsel on separate sheet if necessary)

4.  Nature of disposition below {check all that apply):

[ ] Judgment after bench trial [ ] Dismissal:
[ ] Judgment after jury verdict [] Lack of jurisdiction
] Summary judgment [] Failure to state a claim



[ ] Default judgment [ ] Failure to prosecute
] Grant/Denial of NRCP 60(b) relief (] Other (specify)

[[] Grant/Denial of injunction [ ] Divorce Decree:
[] Grant/Denial of declaratory relief [_] Original [ ] Medification
[] Review of agency determination Other disposition (specify}:

An order 1ssued pursuant to NRS 155.190(1}(h}, (j), (1), and (n)
5. Does this appeal raise issues concerning any of the following? No.

[_] Child Custody
[]Venue
[ ] Termination of parental rights

6.  Pending and prior proceedings in this court. List the case name and
docket number of all appeals or original proceedings presently or previously
pending before this court which are related to this appeal:

Related appeals: Docket Nos. 66231; 67782; 68046. These cases have been
consolidated into one appeal (the “Consolidated Appeal”). The respondent in this
matter (Eleanor C. Ahem) is the appellant in the Consolidated Appeal. Appellant’s
opening brief and respondent’s answering brief have been filed in the Consolidated
Appeal, while the time for appellant’s reply brief has not yet expired.

7.  Pending and prior proceedings in other courts. List the case name,
number and court of all pending and prior proceedings in other courts which are
related to this appeal (e.g., bankruptey, consolidated or bifurcated proceedings) and
their dates of disposition:

None, however, the underlying district court case commenced in 2009 with the
filing of Ms. Ahern’s (the “Respondent™) original petition. Ms. Montoya’s and
Ms. Bouvier’s (the “Appellants™) involvement in the underlying case began in
September 2013 when they filed a petition seeking declaratory relief regarding
distributions from the relevant trust, which Respondent controlled as trustee.



8.  Nature of the action, Briefly describe the nature of the action and the result
below:

This action arises out of a dispute regarding trust distributions, The Appellants
became beneficiaries of the subject trust in 2009. From 2009 to June 2013,
Respondent, acting as trustee (and who is also a co-beneficiary of the trust)
distributed trust assets in accordance with the trust document as follows: 65% to
the Appellants (who are beneficiaries of a separate trust which is the nominated
beneficiary of the subject trust) and 35% to Respondent. In June 2013, all
distributions to the Appellants stopped.

In September 2013, the Appellants filed a petition secking a declaration from the
district court regarding the appropriate allocation and distribution of trust assets
required under the trust document. On April 16, 2015, the district court entered
summary judgment in favor of the Appellants which declared that the required
trust allocation/distribution scheme was 65% (to Appellants) / 35% (Respondent),
The Respondent appealed the summary judgment order (which is part of the
Consolidated Appeal).

The district court later provided supplemental orders (dated April 20, 2016 and
Tune 23, 2015) which established the Respondent’s minimum liability for unpaid
trust distributions to the Appellants at $2.163 million. These supplemental orders
also awarded the Appellants attorneys’ fees against the Respondent in excess of
$390,000. These monies have not been repaid to the Appellants, The district court
also issued an order which removed the Respondent as trustee of the trust (April 1,
2015). These supplemental orders are also part of the Consolidated Appeal.

On January 5, 2016 the district court issued its “Order Instructing Trustee to
Advance Funds™ (which is the subject of the present appeal) requiring the interim
trustee of the trust to provide certain “advances” to the Respondent from trust
assets, The district court reasoned that advances against the Respondent’s future
35% distributions were appropriate despite the current outstanding liability owed
by the Respondent to the trust and Appellants. The district court further justified
its distribution order by explaining that the Respondent would lack sufficient funds
to pay for her legal counsel if such advances were not provided.

9.  Issues on appeal. State specifically all issues in this appeal (attach separate
sheets as necessary):



This appeal presents issues regarding a court’s ability to interfere with
a trustee’s administration of a trust in relation to trust distributions:

1.  Does the trustee of 4 trust have a common law right to offset
future distributions against current liabilities—which cannot be disturbed by
the court—where the trustee has established that a beneficiary has a current
outstanding liability to the trust that occurred during the beneficiary’s tenure
as trustee?

2. Can a district court issue an order forcing a trustee to make
distributions pursuant t¢ NRS 164.033, while relying on unsubstantiated
allegations contained in an unverified petition contrary to the plain language
of NRS 132.2707

3. Can a district court order the payment of attorneys’ fees to a
beneficiary who has an outstanding liability to the trust, through advances of
on future trust distributions (i.e. loans) which may never become due to the
beneficiary, without first performing some facet of the reasonableness
analysis contemplated by Brunzell v. Golden Gate National Bank, 85 Neyv.
345, 349,455 P.2d 31, 33 (1969)?

4.  Can a trustee’s decision to withhold discretionary advances to a
beneficiary be judicially overruled without first finding that the trustee has
acted dishonestly, with improper motive or failed to act as required by NRS
163.419(1)?

5.  Is there a constitutionally protected right to counsel in g civil
matter such that a beneficiary of a trust has a right to receive advances on
future trust distributions which may never become due?

10. Pending proceedings in this court raising the same or similar issues. If
yon are aware of any proceedings presently pending before this court which raises
the same or similar issues ratsed in this appeal, list the case name and docket
numbers and identify the same or similar issue raised:

N/A.



11.  Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof is not a
party to this appeal, have you notificd the clerk of this court and the attorney
general in accordance with NRAP 44 and NRS 30.130?

DAN/A
[]Yes
[ ]No

If not, explain:
12.  Other issues. Does this appeal involve any of the following issues?

[[] Reversal of well-settled Nevada precedent (identify the case(s))

[] An issue arising under the United States and/or Nevada Constitutions
A substantial issue of first impression

[_] An issue of public policy

[] An issue where en bane consideration is necessary to maintain
uniformity of this court’s decisions

[ ] A ballot question

13. Assignment to the Conrt of Appeals or retention in the Supreme Court,
Briefly set forth whether the matter is presumptively retained in Supreme Court or
assigned to the Court of Appeals under NRAP 17, and cite the subparagraph(s) of
the Rule under which the matter falls. If appellant believes that the Supreme Court
should retain the case despite its presumptive assignment to the Court of Appeals,
identify the specific issue(s) or circumstance(s) that warrant retaining the case, and
include and explanation of their importance or significance:

Undersigned counsel is unsure whether this appeal is retained by the Supreme
Court under NRAP 17(a}(13) (“issue of first impression™) or presumptively
assigned to the Court of Appeals pursuant to NRAP 17(b}9) (“appeals in trust
matters and estate matters in which the corpus has a value of less than
$5,430,000).

However, considering the Consolidated Appeal is currently in front of the Supreme
Court, the principles of judicial economy and consistency dictate that the present
appeal should be retained by the Supreme Court.
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14.  Trial. If this action proceeded to trial, how many days did the trial last?
N/A

Was it a bench or jury trial? _N/A

15.  Judicial Disqualification. Do you intend to file a motion to disqualify or
have a justice recuse him/herself from participation in this appeal? If so, which
Justice?

No.
TIMELINESS OF NOTICE OF APPEAL

16. Date of entry of written judgment or order appealed from Januvary 5,
2016 (Exhibit A).

If no written judgment or order was filed in the district court, explain the
basis for secking appellate review:

17.  Date written notice of entry of judgment or order was served 1/11/2016
Exhibit B).

Was service by:

] Delivery
[X] Mail/electronic/fax

18. If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the
motion, and the date of filing.

[ INRCP 50(b) Date of filing N/A

[ INRCP 52(b) Date of filing N/A

[CINRCP 59 Date of filing N/A




NOTE:

(b)
(c)

Motions made pursuant fo NRCP 60 or motions for rehearing or
reconsideration may toll the time for filing a notice of appeal. See AA

Primo Builders v. Washington, 126 Nev. _, 245 P.3d 1190 (2010).

Date of entry of written order resolving tolling motion N/A

Date written notice of entry of order resolving tolling motion was served
N/A

Was service by:

19.

20.

[ ] Delivery
[ ] Mail/Electronic/Fax

Drate notice of appeal filed 2/10/2016 (Exhibit C)
If more than one party has appealed from the judgment or order, list the date
each notice of appeal was filed and identify by name the party filing the
notice of appeal:

N/A

Specify statute or rule governing the time limit for filing the notice of

appeal, e.g., NRAP 4(a) or other

The time limit for filing the notice of appeal from the “Order Instructing Trustee to

Advance Funds” is governed by NRS 155.190(1), which provides in part:

21.

[A]n appeal may be taken to the appellate court of competent jurisdiction
pursuant to the rules fixed by the Supreme Court pursuant to Section 4 of
Article 6 of the Nevada Constitution within 30 days after the notice of entry
of an order: ... (h) Instructing or appointing a trustee, ... (j) Directing or
allowing the payment of a debt, claim, devise or attorney’s fee. ...(1)
Distributing property.... (n) Making any decision wherein the amount in
controversy equals or exceeds, exclusive of costs, $10,000. ...

SUBSTANTIVE APPEALABILITY

Specify the statute or other authority granting this court jurisdiction to

review the judgment or order appealed from:

(a)

[ I NRAP 3A(b)(1) [ NRS 38.205
8



[CINRAP 3A(b)X2) [ ]NRS 233B.150
I NRAP 3A(b)(3) [ NRS 703.376

] Other (specify) NRS 155.190(1)h). (j). (1), and (n}

(b)  Explain how each authority provides a basis for appeal from the judgment or
order:

NRS 155.190(1)(h) allows an appeal from an order “[i]nstructing or appointing a
trustee.” The Order Instructing the Trustee to Advance Funds is clearly “instructs”
the trustee to make advances as evidenced by its title. (Exhibit A).

NRS 155.190(1)(j) allows an appeal from an order “[d]irecting or allowing the
payment of a debt, claim, devise or attorney’s fee.” Paragraphs 2 and 3 of the

Order Instructing Trustee to Advance Funds require the payment of “attorneys’
fees.” (Exhibit A).

NRS 155.190(1)(1) allows an appeal from an order “[d]istributing property.” The
Order Instructing Trustee to Advance Funds requires the trustee to pay the subject

advances from trust property; thus, this order requires “distribution of property.”
{Exhibit A),

NRS 155.190(1)(n) allows an appeal from an order “[m]aking any decision
wherein the amount in controversy equals or exceeds, exclusive of costs, $10,000.”
The advances outlined in the Order Instructing Trustee to Advance Funds far
exceed $10,000. (Exhibit A).

22.  List all parties involved in the action or consolidated actions in the
district court:

(a) Parties:

Jacqueline M. Montoya
Kathryn A. Bouvier
Eleanor C. Ahern

Frederick P. Waid (court-appointed interim trustee who is an interested party)

(b) Ifall parties in the district court are not parties to this appeal, explain
in detail why those parties are not involved in this appeal, e.g.,
formally dismissed, not served, or other:

The court-appeinted interim trustee, Fredrick P. Waid, is an interested party in the
district court proceedings but he is not a party to this appeal.
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23.  Give a brief description (3 to 5 words) of each party’s separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim.

Appellants

Appellants claim the following: (1) the correct allocation under the trust document
is 65/35 in favor of the Appellants, (2) the respondent breached her fiduciary duty
while acting as trustee of the trust, (3) Appellant’s have a right to surcharge unpaid
distributions against the Respondent’s future distributions, and (4) the Respondent
violated the trust document’s no-contest clause.

The April 16, 2015 summary judgment order determined the appropriate trust
distribution allocation (claim 1). The district court’s April 20, 2015 order declared
that the Respondent did breach her fiduciary duty (claim 2). An evidentiary
hearing on the no-contest clause {c¢laim 4) and surcharge (claim 3) was held on
February 22, 2016. Closing arguments are set for March 3, 2016.

Respondeni

Respondent has made the following claims against Ms. Montoya only: (1)
intentional interference with contractual relations, and (2) enforcement of the no-
contest clause,

The April 16, 2015 summary judgment order dismissed (without prejudice)
Respondent’s claim for intentional interference with contractual relations (claim
1). The April 16, 2015 summary judgment order also found that no violation of the
no-contest clause had occurred {claim 2). The Respondent has no remaining
claims.

24.  Did the judgment or erder appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the action or
consolidated actions below?

[ ]Yes
> No

25. If youm answered “No” to question 24, complete the following:
(a)  Specify the claims remaining pending below:

Appellants’ claim regarding enforcement of the no-contest clause and surcharge
remain pending.
10



(b) Specify the parties remaining below:

All parties remain below.

(c) Did the district court certify the judgment or order appealed from as a
final judgment pursuant to NRCP 54(b)?

[ ]Yes
] No

(d)  Did the district court make an express determination, pursuant to
NRCP 54(b), that there is no just reason for delay and an express
direction for the entry of judgment?

[]Yes
X No

26. Ifyou answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g., order is independently appealable under NRAP
3A(L):

NRS 155.190(1) provides for an immediate right to appeal any order which fits the
parameters outlined in sub-sections (a) though (p). As discussed above, the Order
Instructing Trustee to Advance Funds applies to sub-sections (h), (j), (1), and (n).
Accordingly, immediate appellate review is appropriate,

27.  Attach file-stamped copies of the following documents:

* The latest-filed complaint, counterclaims, cross-claims, and third-party
claims

Petition for Declaratory Judgment (Exhibit D).

Answer and Counterclaims of Eleanor Ahern (Exhibit E).

Motion for Damages, Enforcement of No-Contest Clause, and Surcharge
{Exhibit F).

e Any tolling motion(s) and order(s) resolving tolling motion(s)
N/A
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Orders of NRCP 41(a) dismissals formally resolving each ¢laim,
counterclaims, cross-claims and/or third-party claims asserted in the
action or consolidated action below, even if not at issue on appeal
N/A

Any other order challenged on appeal

The following order is challenged in this appeal
January 5, 2016 Order Instructing the Trustee to Advance Funds (Exhibit
A).

The following orders on are on appeal in the Consolidated appeal
April 16, 2015 summary judgment order (Exhibit G).

April 20, 2015 order regarding accounting (Exhibit I,

Tuly 7, 2014 order regarding pending motions (Exhibit K.

Tune 23, 2015 judgment for attorneys’ fees and costs (Exhibit M).

Notices of entry for each attached order

The following notice of eniry of order is applicable to this appeal
January 11, 2016 notice of entry of Order Instructing Trustee to Advance
Funds (Exhibit B).

The following notices of eniry of order are applicable to the
Consolidated Appeal

April 17, 2015 notice of entry of summary judgment order (Exhibit H).
April 20, 2015 notice of entry of order regarding accounting (Exhibit J).
July 8, 2014 notice of entry of order regarding pending motions
(Exhibit L).

June 30, 2015 notice of entry of judgment for attorneys® fees and costs
(Exhibit N).

12



YERIFICATION

I declare under penalty of perjury that I have read this docketing statement,
that the information provided in this docketing statement is true and complete
to the best of my knowledge, information and belief, and that I have attached
all required documents to this docketing statement.

Name of appellants: Jacqueline M. Montoya and Kathrvn A, Bouvier
Name of counsel of record: Daniel P. Kiefer

Date: March 1, 2016

Signature of

counsel of record: /s/ Daniel P. Kiefer

State and county
where signed: Clark County, Nevada
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that this DOCKETING STATEMENT was filed
electronically with the Nevada Supreme Court on the 1% day of March, 2016.
Electronic service of the foregoing DOCKETING STATEMENT shall be made in
accordance with the Master Service List as follows:

BROWNSTEIN HYATT FARBER SCHRECK.
TAMARA BEATTY PETERSON, EsQ.

100 N, CITY PKwY. #1600

LAS VEGAS, NEVADA 89106

I further certify that I served a copy of this document by ¢lectronically
mailing a true and correct copy thereof as follows:

FREDRICK P. WAID
Dated this 1st day of March, 2016
s/ Kelly Meade

An Employee of the RUSHFORTH FIRM, LTD.
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|| Attarneys for Fredrick P. Waid,

Court-appointed Trustee
DISTRICT COURT
I CLARK COUNTY, NEVADA
In the matter of Cage No.: P-09-066425-T
Dept. 26

THE W N, CONNELL AND MARJORIE T,
CONNELL LIVING TRUST DATED May
18, 1972, an Inter Vivos Irevocable Trust,

ORDER INSTRUCTING TRUSTEE TO ADVANCE FUNDS

Date of Hearing: 11/04/15
_ Time of Hearing: 9:00 a.m,

A heating was held on November 4, 2015 on g Motion for Distribution of Trast Income
in Accordance with the Court’s Summary Judgment Dated April 16, 2015 on Order Shortening
Time ("Motion™) filed by Eleanor Connell Hartman Ahern (“Eleanor™). Both Fredrick P, Waid,
acting Successor Trustee (“Trustee™) of The W.N. Connell and Marjorie T, Connell Living
Trust, dated May 18, 1972 (“Trust"), and Jacqueline M, Montoya and Kathryr A. Bouvier
responded to the motion, Eleanor Connell Hartman Ahern (“Eleanor™) was represented by Kirk
Lenhard and Taramy Peterson of Brownstein, Hyatt, Farber & Schreck, LLP; the Trostee wag
representad by Todd L., Moody of Hutchison & Steffen, LLC; and Tacqueline M. Montoya and
Kathryn A. Bouvier were represented by Joseph 1, Powell of The Rushforth Firm. Having

considered the Motion, the responses thereto, and the evidence and arguments presented at the

tiine of hearing,
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IT IS HEREBY ORDERED that ihe Motion is grented im part and denied in part, and

the Court instructs the Trustee as follows:

1, The Trostes will advance to Eleanor $5,000.00/month for living expenises from
November 2015 to Febroary 2016;

2. The Trustee will advance to Bleanor $10,000.00/montk, payable directly to
Brownstein Hyatt Farber Schreck, LLP, for ongoing sttorney’s fees from
November 2015 to February 2016; and

3 The Trustee wili advance to Eleanor $30,000.00, which may be paid in monthty
nstallments, payable directly to Brownstein Hyatt Farber Schreck, LLP, for past
attorney’s fees,

IT IS FURTHER ORDERED that the Trustee is only required to advance funds if such

funds are available;
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HurcuisoN [ STEFFEN

A PROFESSIONAL LLC
FECCOLE FRCFESEIDMAL PARK

100 WEST ALTA DRIVE, SUITE 200
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IT 13 FURTHER ORDERED that the advanced funds are to be repaid by Eleanor upon

settlement or resolution of this gage.
. 2,.. M—ﬂ_—)
Dated th-ﬁaﬁf&nbm 2015.

Submitted by:

Las Vegas, NV 891
tnmodv(ﬁ!hutchle%gic

;gcm@]_mutchlega .LoOm

Artorneys for Fredrick P. Waid,
Court-appointed Trustee

Approved as to form and content:

BRDWNSTEH‘J HYA.TT FARBER

il B, "(1437
BInkira Bmtty Peterson, Es
00 North City Parkway, Sute 1600
a3 Vepgas, NV 801064614

klenhard@bhfs.com

‘son(@)blifs,.comn

Attorneys for Eleanor Ahern
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, Attorneys for Fredrick P. Waid Court-appointed Trustee

8 DISTRICT COURT

0 CLARK COUNTY, NEVADA
10 Case No.: P-09-066425-T

In the matter of Dept. 26
I THE W.N, CONNELL AND MARJORIET,
12 {| CONNELL LIVING TRUST DATED May 18,
1972, an Inter Vivos irevocable Trust.
13
14
TICE NTRY OF ORDER INSTRUC TRY, ADYANCE FUNDS
15
16 NOTICE IS HERERY GIVEN that an Order Instructing Trustee to Advance Funds
17 was entered in the above-entitled matter on January 5, 2016. A copy of the Order is attached
18 hereto.
19 DATED this Z! _ day of January, 2016,
20 HUTCHISON & STEFFEN
21
22
23
24 Phone: ('?02) 385- 2500
25 dyt@thutchl
rgeist(@hutchle

26 Attorneys for Fredrick P. Waid Court- - -
27 appointed Trustee

28
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employes of HUTCHISON & STEFFEN
and that or this l l day of Janmary, 2016, I caused a true and correct copy of the above and

foregoing NOTICE OF ENTRY OF ORDER INSTRUCTING TRUSTEE TO ADVANCE
FUNDS to be served as follows:

[ 1 by placing same to be deposited for mailing in the United States Mail, ina
sealed envelope upon which first class postage was prepaid in Las Vegas,
Nevada; and/or )

[X] pursvant to BDCR 8.05(a) and 8.05(5), to be electronically served through the
Eighth Judigial District Court’s electronic filing system, with the date and time
of :;hc electronic service substituted for the date and place of deposit in the maii;
and/or '

[ 1 Purspant to EDCR 7.26, to be sent via facsimile; and/or

[ 1 tobehand-delivered,
to the persons listed below at the address and/or facsimile number indicated below:

Joseph J. Powell, Esq.

The Rushforth Firm

1707 Village Center Circle, Ste, 150

Las Vegas, NV 89134

Attorneys for Kathryn A. Rowvier and Jacqueline M. Montoya

Kirk Lenhard, Eaq.

Tamara Beatty Peterson, Esq.

Brownstein Hyatt Farber Schreck, LLP

100 North City Parkway, Suite #1600

Las Vegas, NV 89106

Atrorneys for Eleanar Cormell Hartman Ahern

An Bihployee of Hutehison & Steffen, LLC
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Las Ve%as Nevads 89145

(702) 3852500
(702) 3852086 FAX

u.l ‘@ h mhlﬂ al com

Aitorneys for Fredrick P. Waid,
Courd-appoimted Trustee

DISTRICT COURT
CLARK COUNTY, NEVADA

In the matter of Cage No.: P-09-066425-T

Dept, 26
THE W N, CONNRLL, AND MARJORIE T,
CONNELL LIVING TRUST DATED May
18, 1872 an Inter Vivos Ttrevocable Trst.

ORDER INSTRUCTING TRUSTEE TGO ADVANCE FUNDS
Date of Hearing: 11/04/15

17 { _ Time of Heating: 9,00 a.m,

25
27
28

A hiearing was held on November 4, 2015 on & Motion for Distribution of Tryst Income
i Accordance with the Coant’s Snmmary Judginent Dated April 16, 2015 on Order Shortening
Tims ("Motion”) filed by Eleanor Conngll Flartman Ahern (Bleancr™), Both Frededek P, Waid,
acting Succossor Trustee (“Trustes™) of The W.N. Connell and Matjorie T. Connell Living
Trust, dated May 18, 1972 (*Trust”), and Jacqueline M, Montoya end Kathrgn A, Bouvier
mspandéd to the motion, Bleanor Connell Hertman Abem ("Bleancr™) was represented by Ktk
Lenhard end Tammy Peteraon of Brownstein, Hyatt, Facber & Schreck, LLP; the Trostee was
repressnted by Todd L. Moody of Hutehison & Steffen, L1LC; and Jaciueline M, Montoye. atid

i Kathtyn A, Bouvier were represeated by Jossph ¥, Powell of The Rushforth Firm. Haying

considetsd the Motion, the responses thereto, and the evidence and erguments presented at the

1| ime of heeting,
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IT I8 HEREBY ORDERED that the Motion is granted in part and depied in pert, and

fie Court instrugts the Trustee ag follows:

L The Trustoe will advancs to Bleanor $5,000.00/month for living expenses from
November 201 5 to Fabruary 2016;

2 The Troatee will advance to Eleanor $10,000.00/month, payable directly to
Brownstein Hysit Ferbor Schrpck, LLE, for ongoing attorney®s fees fiom
November 20135 to Febroary 2016; skl

3. The Trustee will advance to Elsaner $30,000,00, which may be paid in monthly
installments, payable ditectly to Brownstein Hyatt Farber Schreck, LLP, for past
attorney’s fees,

IT IS FURTEER ORDERED tha the Trustee is only required to advance funds if such

fonds are available; '
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1T IS FURTHER ORDERHD that the advanced findg are to be repaid by Eleanor upon

s¢ttlement or resolution of this gage. P S
Dated this, 280y ;é;%bm 2015,

o VK

A BT ot Tudgs

Attorneys for Fredrick P. Wald,
Court-appointed Trustae

Approved ag to form and eontent:
BRD WNSTBI.III}J E-IYAT’I‘ FARBER.

d B, Lenhaxd, Esq“{MS'?
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Attorneys for Eleanor Ahern
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gg?fgi%g%‘g;[-l‘ CLERK OF THE COURT
DANIEL KIEFER
State Bar No. 12419
THE RUSHFORTH FIRM, L'TD,
P. 0. Box 371655
Las Vegas, NV 89137-1655
Telephone: (702) 255-4552
fax: (702) 255-4677
e-mail: probate@rushforthfirm.com
Attorneys for Jacqueline M. Montoya
and Kathryn A. Bouvier
DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matter of

THE W.N. CONNELL and MARJORIE T.
CONNELL LIVING TRUST, dated May 18,
1972, Case No. P-09-066425-T
Department: 26 (Probate)

A non-testamentary trust.

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that the above named, JACQUELYN M.MONTOYA and
KATHRYN A. BOUVIER, by and through their counsel of record JOSEFH J. POWELL, and

DANIELP, KIEFER, of THE RUSHFORTH FIRM, hereby appeal to the Supreme Court of Nevada

/!

NADOCEM -y Momoys. 72424 SCNOTICEG G209 whd Fagay
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the Order: Instructing Trustee to Advance Funds® entered in this action on January 11, 2016.*

DATED: February 10, 2016,

THE RUSHFORTH FIRM, LTD.

By: ///_
J. POWELL
ate Bar No. 8875

DANIEL KIEFER

State Bar No. 12419

THE RUSHFORTH FIRM, L.TD.

P. 0. Box 371655

Las Vegas, NV Bo137-1655
Telephone: (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfirm.com
Attorneys for Jacqueline M. Montoya

and Kathryn A, Bouvier

L
This arder is immediately appealable pursuant to MRS 155.190(h}, (), (1), and (n}.

? The order was entered on January 5, 2016, The notice of entry of order was entered ot January 1, 2015,

RADOCEM-Q\Moroya.d 7242\ SCNOTICE 160209 wpd
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RTTFI AND ELE
I hereby certify that on the 10" day of February, 2016, 1 served a true and correct copy of
the above and foregoing NOTICE OF APPEAL upon all counsel of record by electronically serving
the document, to each person as indicated below, and by placing a true and correct copy thereof,
enclosed in a sealed envelope, in the United States Mail at Las Vegas, Nevada, with first
class postage thereon prepaid, addressed as follows:

BROWNSTEIN HYATT FARBER SCHRECK, LLP
Tamara Beatty Peterson, Esq.

100 North City Parkway, Suite 1600

Las Vegas, Nevada 89106

Tel: (702} 382-2101

Attorneys for Eleanor Connell Hartman Ahern

Hutchison & Steffen, LLC

Michael K. Wall, Exsq.

Todd L. Moody, Esq.

10080 Weast Alta Drive, Suit 200

Las Vegas, Nevada 89145

Attorneys for Interim Trustee, Fredirick Waid /

An empl%é of THE RUSHFORTH FIRMTFD._
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Electronically Filed
09/27/2013 01:33:35 PM

PETN m 3 M‘Mm—— '
}‘(II-)IF];EERPEIS?IZ%HWI?E{LEI RM, LTD. CLERK OF THE COURT
State Bar No. 8875

P. O. Box 371655

| Las Vegas, NV 89137-1655

Telephone (702) 255-4552

fax; (702) 255-4677

e-mail: probate@rushforthfirm.com

Attorneys for Jacqueline M. Montoya

DISTRICT COURT
CLARK COUNTY, NEVADA

In re the Matter of the

THE W.N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated

May 18, 1972
A non-testamentary trust. Case No.: P-09-066425-T
Department: 26 (Probate)
PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED INTEREST OF TRUST

ASSETS PURSUANT TQO NRS 30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A)

Date of Hearing: October 11, 2013
Time of Hearing: 9:30 a. m.

JACQUELINE M. MONTOYA. ("Jacqueline™), as both an individual and also in her
capacity as the trustee of the “MTC Living Trust” dated December 6, 1995, byand through
her counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTH FIRM, LTD.,
hereby respectfully seeks a declaration that ELEANOR C. AHERN, also known as Fleanor
Marguerite Connell Hartman, both individually and in her capacity as the trustee of “The

W.N. Connell and Marjorie T. Connell Living Trust” (“Trust”), dated May 18, 1972, is

Fage 1
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entitled to only a 35% proportion of all income generated from gas, oil, and mineral leases,
which are owned partially by the Trust and partially owned by another trust established by
Marjorie T. Connell and in turn a declaration that Jacqueline and her sister, KATHRYN A.
BOUVIER (“Kathryn”) are entitled to the other 65% proportionate share of the income
generated from these same gas, oil, and mineral leases. Jacqueline respectfully declares as
follows:
A. OVERVIEW

Recently, Mrs. Abhern has asserted, without providing any logic or authority to
support such assertion, that she is entitled to 100% of the proceeds from the leases for
the Texas property and has refused to distribute the 65% proportion that has been
distributed to Jacqueline and Kathryn since Mrs. Connell's death in May of 2009, and
was previously distributed to Marjorie for the previous 29 vears,

B. JURISDICTION OVER TRYJST

B.1  This Court already has jurisdiction over “The W.N. Connell and Marjorie T.
Connell Living Trust”, dated May 18, 1972 (“Trust”) and in turn Ms. Ahern. Pursuant tothe
“Order Assumning Jurisdiction Over Trust, Confirm Trustee, and for Construction of and
Reform of Trust Instrument”, dated September 4, 2009, this Court assumed jurisdiction
over the Trust and confirmed Ms. Ahern as trustee of the Trust.

B.2  Additionally, on information and belief, Ms. Ahern has continued to serve in
the role as trustee of the Trust from that point in time through the present.

B.3  There is nothing that has been discovered after review of the court file which
indicates that any petition to remove this Court’s jurisdiction over the Trust was ever filed

subsequent to the September 4, 2009 Qrder.
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C. BACKGROUND HISTORY

C.1 W.N. Connell, also known as William N, Connell, and Marjorie T. Connell
("Marjorie”) established “The W.N, Connell and Marjorie T. Connell Living Trust” on May
18, 19772,

C.2 By the express terms found on page one of the Trust instrument, the Trust
revoked and entirely replaced a previous trust that was executed by the Connells on
December 1, 1971, which was described as a “revocable living trust”.

C.3 A copy of the Trust is attached hereto as Exhihit “A” and is hereby
incorporated by this reference.

C.4  During the joint lifetimes of the Connells, all of the Trust assets were to be
administered as preseribed under “Trust No. 17, which was a general, undivided “pot” trust.

C.5  After the death of the predeceased grantor, the Trust was to be divided into
two subtrusts, known respectively as “Trust No. 2” and “T'rust No. 3™

C.6 In describing the subtrusts in general, yet not entirely completely precise
terms, Trust No. 2 was what would commaonly be referred to as the “Decedent’s Trust”,
while Trust No. 3 was what would commonly be referred to as the “Survivor's Trust”,
However, Trust No. 3 was also to serve as a “marital” irust as well. As to this marital trust
component of Trust No. 3, Section Third of the Trust, titled “Marital Deduction” contains

the following clause;

The Trustee shall allocate to Trust No. 3 from the Decedent’s separate
praoperty the fractional share of the said assets which is equal to the
maxirmumn marital deduction allowed for federal estofe tax purposes,
reduced by the total of any other amounts allowed under the Internal
Revenue Code as a Marital Deduction which are not «a part of this trust
estate. In making the computations and allocations of the said property to
Trust No. 3 as herein required, the defermination of the character and
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ownership of the said property and the value thereof shall be as finally
established for federal estate tax purposes. This distribution is being made
without regard to the death taxes payable by reason of the Decedent’s death,
which taxes shall be paid from Trust No. 2 only.

C.7  Astothe Texas property, and more precisely the acreage and accompanying
rights in minerals, gas, and oil on such acreage, which is the focus of this Petition, there is
certainly a reference to that land and those rights being Mx. Connell’s separate property.

C.8  Asoutlined on schedule A for the Trust, which was executed the same day as
the Trust, there is clear reference to real property in Upton County, Texas and oil, gas, and
mineral rights/leases being the separate property of Mr. Connell. A copy of Schedule A of
the Trust is attached hereto as Exhibit “B” and is hereby incorporated by this reference,

C.o  W.N. Connell died on November 24, 1979. Mr. Connell died as a resident of
Boulder City, Nevada.

C.10 Therefore, Trust No. 3 became Marjorie’s trust, meaning that she was free ta
amend the provisions of it or to revoke it entirely as she saw fit. Specifically, Marjorie was
given a power of appointment over Trust No. 3.

C.11 As to Trust No. 2, it became irrevocable upon Mr. Connell’s death. The
provisions of Trust No. 2 expressly state that all income generated from it shall be paid to
the “Residual Beneficiary” which was/is Ms. Abern. As it relates to income distributions,
Trust No. 2 also contained the following statement:

In the event that any of the real property located in Upton County, Texas,
as listed on the original Schedule “A” attached hereto, forms a part of the
corpus of this Trust, the Residual Beneficiary shall be paid en additional
payment from the income received from the Decedent’s half of the
community property, which forms a part of the corpus af this Trust from the

real property located in Upton County, Texas.

Ca2  Trust No. 2 also stated that “All other income recefved by this Trust shall be
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distributed to the Survivor”.

C.13  As to principal distributions from Trust No. 2, Marjorie, as the surviving
Trustor, had various powers over principa] distributions.

C.14 On May 6, 1980, Marjorie and Ms. Ahern executed a document titled
"Substitution of Trustee”. A copy of the “Substitution of Trustee” is attached hereto as
Exhibit “C” and is hereby incerporated by this reference.

C.15 The purpose of the “Substitution of Trustee” was to add Ms. Ahern as a co-
trustee with Mrs. Connell of the “separate property of W.N. Connell presently held in the
above-entitled Trust” in accordance with the terms of Trust No. 2.

C.16 On December 16, 1980, a state of Texas “Inheritance Tax Return--—--Non-
Resident” wasexeeuted by the tax preparer, Darrell Knight of Darrell Knight Assoc. Inc.-PC,
out of Abilene, Texas, and Mrs. Connell, in her capacity as executrix of the Estate of Mr.
Connell, for Mr. Connell. A copy of the Texas Return is attached hereto as Exhibit “D” and
is hereby incorporated by this reference.

C.17 In the schedules attached to the Texas Return, there is reference to land in
Upton County, Texas and also mineral rights on that same land being splitin a proration
close to 65%/35% (the precise split was 64.493% and 35.507%), with the schedules
reflecting “ownership” by Marjorie of the larger amount and “ownership” by Ms. Ahern of
the smaller amount.

Ca8 ATFederal Estate Tax Return, Form 706, was also prepared and filed in 1980
for Mr. Connell as well. In fact, the Form 706 was prepared prior to the Texas Return and
was the basis for the allocation and figures reflected on the Texas Return. It was a Nevada

accountant who calculated the applicable altocations, including the marital deduction
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percentage. Therefore, all of the intricate calculations, including the allocations between
Trust No. 2 and Trust No. 3, were done for purposes of the Form 706. As such, Mr. Knight
simply took those percentages from the Form 706 and in turn applied them to the appraised
value of the surface and minerals in Upton County, Texas.

C.19 Boththe Form 706 and the Texas Return were submitted togetherto hoth the
IRS and the state of Texas. A closing letter waslater received from the IRS approving of the
Form 706 and the amount that had been submitted as owing tax. Similarly, the State of
Texas, via the State Comptroller, also accepted the Texas Return as well. Copies of both of

those documents can be submitted upon request of this Court.

C.20 Unfortunately, a copy of the Form 706 that was filed for Mr. Connell's estate
cannot be located. Despite the diligent efforts of Jacqueline to locate a copy of the Form
706 she has simply had no suceess in finding it. These efforts have included Jacqueline, in
her capacity as the personal representative of Marjorie’s estate, making a request to the
Internal Revenue Service. After searching their records, the IRS informed Jacqueline that
they were unable to locate a copy of the Form 706 that was filed. A copy of the letter from
the IRS which informed Jacqueline of this fact can be provided upon the request of this

Court. Inaddition, toseeking a copy of the Form 706 directly from the IRS, Jacqueline has

spent numerous hours looking through all of the records that she has copies of, which has
included looking through storage sheds and safe deposit boxes.

C.21  Despite not being able to locate a copy of the Form 706, as noted above, the
-proof of the figures reflected therein is evidenced by the those which were in turn reflected
onthe Texas Return. Therefore, the Texas Return is the only surviving document that can

be used to estabiish the proof of the allocalions between the No. 2 and No. 3 subtrusts,
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C.22 Marjorie died on May 1, 2009. Marjorie died as a resident of Clark County,
Nevada.

C.23 Uptothe date of her death, Marjorie was receiving appreximately 65% of the
income generaied by the various oil, gas, and mineral rights’ leases that had been signed
over the years from the time of Mr. Connell's death. Therefore, she had been receiving
distributions from these income sources for approximately 29 years, At no time did Ms.
Ahern ever dispute that allocation of the income distributions between herself and Marjorie.
In fact, Ms. Ahern, in her capacity as a co-trustee of the Trust, signed every document,
including oil and gas leases, division orders, and tax returns, ete.

C.24 Even Ms, Ahern’s divorce decumentation from. 1984 acknowledges and
documents the 65%/35% split. For purposes of privacy, such documentation can be
provided fo this Court for in camera review should this Court request it.

C.25 Inthe Last Will and Testament of Marjorie T. Connell, which was executed
by Marjorie on January 7, 2008, which is 2ftached hereto as Exhibit “E” and is incorporated
herein by this xeference, Marjorie exercised her power of appointment over Trust No. 3 of
the Trust. Specifically, under section 4.1 of hex Will, which was titled “Exercise of Power
of Appointment Granted by William N. Connell”, Marjorie declared the following:

In the W.N. Connell and Marjorie T. Connell Living Trust dated May 18,
1972, Article Fifth Trust No. 3 Paragraph B(2) of the Trust, I was granted
a testamentary power of appointment. I hereby exercise that power of
appointment and appoint the entire principal and the undistributed income
in Trust Ne. 3, if any, on my death to JACQUELINE MONTOYA and
KATHRYN ANNE BOUVIER to be disiributed in trust in accordance with
the provisions of the MTC LIVING TRUST dated December 6, 1995, as

restated on January 7, 2008.

C.26 To ensure that Marjorie’s exercise of the power of appointment was
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recognized by Ms. Ahern, in her capacity as the now sole trustee of the Trust due to
Marjorie’s passing, a letter dated May 21, 2009 was sent to Ms. Ahern by Marjorie’s estate
planning attorney, David A. Strauss, notifying her of the such action being taken by
Marjorie under the terms of her Will. A copy of the Attorney Strauss’ letter to Ms. Ahern
is attached hereto as Exhibit “F” and is incorporated herein by this reference,

C.a7 Marjorie executed the MTC Living Trust on December 6, 1995. Mrs, Connell
subsequently executed a restatement of the MTC Living Trust on January 7, 2008. A copy
of the MTC Living Trust is attached hereto as Exhibit “G” and is incorporated herein by this
reference.

C.28 Thecurrent beneficiaries of the MTC Living Trust are Jacqueline and Kathryn,
with Jacqueline serving as the sole trustee.

C.29 As noted above, on September 4, 2009, Ms. Ahern, as trustee of the Trust,
obtained the “Order Assuming Jurisdiction Owver Trust, Confirm Trustee, and for
Construction of and Reform of Trust [nstrument”. As can be seen from the title of the
Order, the Order had the effect of confirming the intended construction of Trust No. 2 in
compliance with the stated intent of Mr. Connell, while at the same time reforming Trust
No. 2,

C.30 AstoTrustNo2,the Order, in part, confirmed that following the death of Ms.
Ahern, the beneficiaries of Trust No. 2 would be Jacqueline and Kathryn, in equal shares,
The Order also had the effect of establishing that upon the resignation or incapacity of Ms.
Ahern that the trustee of Trust No. 2 would be Jacqueline, or, if she was unable to serve,
then Kathryn.

C.31  As will be detailed further herein, since Marjorie’s death, Jacqueline and
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leases that have been signed regarding the Texas properties, with Ms. Ahern continuing to

receive the remaining 35% as she has been for approximately the last 33 years.

. PETITION FOR DECLARATORY RULING REGARDING INTERESTS IN TEXAS

D.a

PROPERTY AND INCOME GENERATED FROM LEASES

This Petition is brought pursuant to NRS 30.040, NRS 153.031(1)(e), and NRS

164.033(1)(a).

D.>

D.3

D.4q

NRS 30.040 provides for the following:

1. Any person inferested under a deed, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are
affected by a statute, municipal ordinance, contract or franchise, may have
determined any question of construction or validity arising under the
instrument, statute, ordinance, coniract or franchise and obtain a
declaration of rights, status or other legal relations thereunder.

2. A maker or legal representative of @ maker of a will, trust or other
writings constifuting a testamentary instrument may have determined any
guestion of construction or validity arising under the instrument and obtain
a declaration of rights, status or other legal relations thereunder. Any
action for declaratory relief under this subsection may only be made ina
proceeding commenced pursuant to the provisions of title 12 or 13 of NRS,
as appropriate.

NRS 153.031(1)(e) provides for the following:

1. A trustee or beneficiary may petition the court regarding any aspect of
the affairs of the trust, including:

(e) Ascertaining beneficiaries and determining to whom property is to pass
or be delivered upon final or partial termination of the trust, to the extent
not provided in the trust instrument;

NRS 164.033(1)(a) provides for the following:

1. The trustee or an interested person may petition the court to enter an
order:
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{a) If the trustee is in possession of, or holds title to, property and the
property or an interest in it is claimed by another.

D5  Asstated outthe outset of this Petition, within the last fewmonths Ms. Ahern
has asserted, without providing any logie or authority to support such assertion, that she
is entitled to 100% of the proceeds from the leases for the Texas property and has refused
to distribute the 65% proportion that has been distributed to Jacqueline and Kathryn since
Mrs. Connell’s death in May of 2009, and was previously distributed to Marjorie for the
previous 29 years.

D.6  Specifically, Jacqueline and Kathryn have not received distributions for the
months of July, August, and September of 2013. Previous distributionshad been averaging
in the range of $30,000 to each for Jacqueline and Kathryn. Therefore, as of the date of
this filing, Jacqueline and Kathryn have experienced losses in excess of approximately
$100,000 each.

D.7  Asnoted, there has been absolutely no explanation from Ms. Ahern as to why
and under what authority she feels justified in undoing 33 vears of precedent and now
believes that she is entitled to 100% of the income from the leases. It seems as though the
only answer being offered by Ms. Ahern is “because”.

D.8  As noted above, the allocation of a 65%/35% of the ownership of the Texas
land and the leases involving the land, and more specifically what is actually in the soiland
heneath it, was done in 1980. There is nothing to indicate that this allocation was done
improperly at the time that it was done. Furthermore, there were professionals advising
Marjorie as to how to accomplish this task as evidenced by the Form 706 as reflacted in the

Texas Estate tax retarn.
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D.g  Therefore, Jacqueline and Kathryn are extremely perplexed as to what has
occurred in Ms, Ahern's mindset that would prompt her to believe that she is now entitled
to 100% of the income from these leases despite 33 years of established precedent without
complaint or assertion of mistake.

D.10  Asestablished, the allocation of the 65%/35% split oceurred a very long time
ago and under the supervision and expertise of professionals. There is absolutely nothing
to suggest that this allocation was inappropriately done in 1980 and Ms. Ahern has never
once asserted anything to this effect, either during the 29 years following the death of Mr.
Connel} in which Marjorie was receiving 65% of the income, nor the past 4 years since
Marjorie’s death in which the 65% has been equally divided between Jacqueline and
Kathryn.

D.i1 Furthermore, this allocation was accepted by both the state of Texas, via the
Comptroller, and the IRS. If either entity felt that the allocation being made was being done
improperly, then both of these entities would surely have voiced concern. Likewise, asa co-
trustee, Ms. Ahern had ample opportunity to voice a belief that the allocation was done
improperly and to seek its redress. However, no such action was ever taken and no proof
of mistake or error has ever been documented. Therefore, it must be determined that the
allocation was properly made in 1980, which is why it is also logical that for the past 33
years the allocation has been accepted and followed by Ms. Ahern without incident.

D12 Even in the off chance that the allocation was not done with complete
precision, it is simply too late to question and rehash the issue, as returns have been filed
and accepted and rights have become vested under numerous equitable principles. Just as

with statutes of limitations, or even with the offering of subsequently discovering a will of
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a decedent years after a probate has been conducted and concluded, there simply becomes
a point in time when it is simply too late to seek redress of an issue.

D.13  Astowhy Ms. Ahern has only recently chosen to assert that she is entitled to
100% of the income derived from the leases, only she herself knows the motivation behind
this. However, the exponential increase in the value of the leases/royalties derived from
them may have played a significant role in her unwarranted determination.

D.14 Toget fuﬁ appreciation of what has occurred here, and why the actions of Ms,
Ahern are so reprehensible and unacceptable, it is necessary to look back at the relevant
factors that are at play and what has transpired over the last 33 years.

D.as  Marjorie managed the 1972 Connell Trust properties until her death in 2009.
She did the active negotiating with oil companies and surface users and consulted other
relatives on decisions on the properties.

D.16 Around the year 2000, Marjorie's health began to fail. She was still a resident
of Las Vegas, as was Jacqueline. Marjorie requested that Jacqueline help her with the
record keeping, depaosits, and other aspects of managing the Texas oil and gas properties,

In respecting Marjorie’s instructions, Jacqueline checked the mail, kept the records, and
deposited the run checks, Marjorie and Ms. Ahern handled the leases and division orders,
and the signing and copying of all documents. At notime did, Jacqueline everact astrustee,
but instead she acted at the direction of Marjorie who was a co-trustee. Again, Jacqueline
was an aide to her grandmother and acted at her grandmother's direction.

D.17 The money from the 1972 Connell Trust continued to be divided between Ms.
Ahern and the MTC Living Trust in the same manner in which it had heen divided since

1980: 65% and 35%. The routine administrative duties followed by Jacqueline each month
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included gathering the checks from the trust post office box and depositing them into an
account in the name of Marjorie Connell and Ms. Ahern, which has been a longstanding
account that was originally opened by Marjorie and Ms. Ahern in 1980. This account has
always been referred to and commonly known by the parties as the "oil and gas account.”

D.i8 As soon as all the income checks were in the bank from the various leases in
effect, at approximately the first of the month, Jacqueline would proceed to divide the
money, with 35% going to Ms, Ahern, and 65% going to Marjorie. Following Marjorie's
passing, the 65% that previously went to Marjorie would now be divided between
Jacqueline and Kathryn equally. Within the first few days of each month, the two parties,
Ms. Ahern and Marjorie, which became three parties at the death of Marjorie, were able to
rely on their share of the previous month's income from the various leases being reflected
in their own individual bank accounts.

D.1g As part of this process, Jacqueline routinely and faithfully put the financial
records on computer concerning the leases and the associated business expenses in tracking
this information, allocated the money from the leases, and gave updates to Ms. Ahern and
Kathryn.

D.20  Inrecenttimes, Jacqueline, with the assistance of other professionals, has put
in a tremendous amount of time and energy in negotiating new leases for the Texas
properties, which, as noted above, was a task that had previously been done by Marjoric.
Omnce the terms of a new lease, or the renewal of a previous lease, had been agreed upon and
reviewed by professionals specializing in the field, Jacqueline gave Ms. Ahern the original
documents and Ms. Ahern would sign them in the presence of a notary, and return the

original and copies to Jacqueline. When production was developed in any well, Jacqueline
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returned the document to the oil and gas purchaser for payment.

D.21 Oncethe proceeds from the varions leases were received and deposited in the
“oil and gas account”, Jacqueline divided the net income in the exact percentages that they
bad followed since 1980. Additicnally, Jacqueline also dealt with an accountant in
California, Corey Haina of Fast Tax, who had done the income taxes for approximately 8 to
9 years for Marjorie, furnishing him with the 1099's and Jacqueline’s records reflect the
amount of money received from each purchaser of the oil and gas. Following Marjorie’s
passing, Ms. Ahern was agreeable to continue to have Mr, Haina continue to prepare the
necessary returms.

D.22 In addition to these tasks, Jacqueline also kept all of the check stubs and
totaled them at year end for tax purposes. Jacqueline reconciled theincome with the 1099's
and gave all interested parties a three page summary at year end.

D.253 As a matter of habit, the only time Jacqueline did not issue 100% of the
income from the oil and gas account was when she started withholding a percentage of the
income ayound the July runs so that there would be sufficient funds to pay the ad valorem
taxes due in Upton County, Texas when that bill was received in October. Ms. Ahern was
aware of this hold back for this purpose and verbally approved of such practice on multiple
occasions. All expenses, incomne tax, accounting and legal fees, ad valorem taxes, and any
miscellaneous expenses, such as office supplies, were dutifully deducted from distributions.

All expenditures were repotted to Ms. Ahern annually on the vear-end report from
Jacqueline. Sothat there is no confusion as to what capacity Jacqueline was acting since

Marjorie’s passing, it is necessary to keep in mind that Jacqueline has been serving as the
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sole trustee of the MTC Trust since Marjorie's death.

D.24 As stated above, a significant increase in value derived from the leases, and
one in particular, occurred in 2012. In this time frame, a very lucrative lease was entered
into with Apache Corporation covering part of the property in Upton County, Texas. The
total bonus on this lease totaled in the millions, and Ms. Ahern, Jacqueline and Kathryn
together received atotal of $1.7million, This bornms was divided in the usual 65%/35% ratio.

D.25 Thesigning of the lease leading to the bonus occurred in approximately April
of 2013. On approximately July 4™ and July 5™ of 2013, a fair amount of time after the $1.7
million bonus was received, without any warning or explanation, Ms. Ahern had the post
office box closed where income checks generated by the leases were mailed to.
Additionally, at this same point in time, Ms. Ahern subsequently instructed the bank whetre
the “oil and gas” account was located to take no direction from Jacqueline and to refuse to
speak with her. For purposes of clarification, Jacqueline had been given signatory rights
on the account by Marjorie to act on her behalf and as such access to the funds of the
account to carry out the tagks that Jacqueline had performed at Marjorie’s request, as has
been detailed above.

D.26 The monthly payments from the income generated from the leases eontinued
to be received from Ms. Ahern after the above actions were taken towards Jacqueline and
Kathryn. The checks were smaller than they should have been and were distributed later
than they had been when Jacqueline was making the distributions to each of the personal
accounts. However, as noted above, all distributions stopped in July of 2013, when no
checks were received by either Jacgueline or Kathryn.

D.277  Given the actions that were occurring, counsel based in Texas for Jacqueline
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and Kathryn contacted the Texas counsel for Ms. Ahern to attempt to getan understanding
of why Ms, Ahern was taking these actions. The explanation from Ms. Ahern’s counsel was
that Ms. Ahern was entitled to 100% of the income from the leases and that any further
distributions to Jacqueline and Kathryn would be gifts to them given by Ms. Ahern. To
cernent this position, the June 2013 distributions to Jacqueline and Kathryn were smaller
than they otherwise should have been. On the deposit slipwith the checks it was noted that
the amounts were “gifts”. Toreiterate, following the June 2013 distributions, no additional
distributions have been forthecoming to Jacqueline and Kathryn,

D.28 As stated above, there is no justification for what is occurring and as such it
is crucial that this Court render an order declaring that Ms, Ahern has only a 35% interest
in the proceeds generated from the oil, gas, mineral leases and that the remaining 65%
belongsto the MTC Trust. Asestablished, a 65%/35% split has been occurring for 33 years
now and there is no reason nor justification for upsetting this long standing precedent and
practice.

D.29 Therefore, Jacqueline respectfully requests that this Court take all necessary
action and make such rulings as are appropriate to force the status quo back into place.

E. DAMAGES

Jacquie and Kathryn have incurred substantial attorney’s fees and costs in having
to seek this declaratory judgment based on the unwarranted actions of Ms. Ahern. Assuch,
Jacquie, on both her behalf and on behalf of Kathryn, hereby requests that this Court hold
Ms. Ahern responsible for the damages that she has triggered by her unjustifiable and
unwarranted actions. This request is made based on the provisions of NRS 153.031(3)(b),

based on the applicability of that provision through NRS 164.005. However, the amount
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of damages will be discussed and set forth in an additional related petition that will be filed
shortly hereafter. Therefore, for the sake of claxity, the request for damagesis hereby made
and preserved, but topic will be addressed in great detail in a related petition so as not to
distract or confuse the straightforward declaration of rights and interests that is sought
herein.
F. PRAYER
JACQUELINE M. MONTOYA hereby prays for an Order of this Court:
F.1  Declaring that:
(2) ELEANOR C. AHERN, also known as Eleanor Marguerite Connell
Hartman, both individually and in her capacity as the trustee of “The W.N. Connell
and Marjorie T, Connell Living Trust”, dated May 18, 1972, is entitled to only a 5%
proportion of all real property located in Upton County, Texas, including the income
generated from gas, oil, and mineral leases relating to such Upton County, Texas real
property; and
{b) JACQUELINE M. MONTOYA, in her capacities as a beneficiary and
as the trustee of "MTC Living Trust” dated December 6, 1995, and in her capacity as
a beneficiary of the power of appointment exercised by Marjorie T. Connell over
Trust No. 3 of the “The W.N. Connell and Marjorie T. Connell Living Trust”, dated
May 18, 1972, and KATHRYN A. BOUVIER, in her capacity as a beneficiary of the
“MTC Living Trust” dated December 6, 1995, and in her capacity as abeneficiary of
the power of appointrent exercised by Marjorie T. Connell over Trust No. 3 of the
“The W.N. Connell and Marjorie T. Connell Living Trust”, dated May 18, 1972, are

entitled to a 65% proportionate share of all income generated from gas, oil, and
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mineral leases relating to Upton County, Texas real property.

F2  Granting such other and further relief as the Court shall deem appropriate,

Respectfully submitted,
THE RUSHFORTH FIRM, LTD.

e

JOSEPH J. POWELL
State Bar No. 885
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L.

TRUST AGREPUEWT

("The W. . Comnell and Marjoria T. Canﬁ;ll Living Trust")

THES TRUST AGREEMENT, made this i’ﬁéay of ﬁk‘z,‘g ,
1972, by ¥. F. CONJELL and !ARIOEIE T. CONJELL, hushand and wife,
{herainafter sometimes referrad ko a3 the *Grantors?, whan
reference it made to them in thelr capacity as sreateoxs of this
Trust and the transferrors of the pripcipal oropertles thereof),
and W. ¥, COMMNELL and MARJORIE T. CONNELL, of Les Vagas, Hevada,
{hereinafter Eamétimns raferred to as the "Prustee® when referenca
iz made t& them in their capaclty az tha Trustee or fiduciary
heraundex}, and by this instrument revoke the previcus revocable
living trust made by us on the Ist day af Dec., 1971:

. ' . WITNESSETE:

WHERBRE, the Grantors desire by this Trust Adqreement to
establizh a revocable trust for the uSes and PUYpoOEas hexeinafter
sek fn;th, to make provision for the gare and majagement of
certain of their present properties and for the wltimate disposi-
tion of the trust properxties; ’

WOW, THEREFORE, the Grantors herseby give, grant, transfar,
set over and deliver as the orlginal trust estakes, IN TROST, unte
the Trustee, who heraby declare that they have recajved from the
Grantors &ll of the property listed on Schedule A" (which
schedule is attached hermto a2nd mada = part of thizs Trust Agree—
ment) , TO HAVE AND TO HOLD TEEF SAME IN THUST, and to managa,
invest and reinvest the same and any additions that may from time
to time be made therato, subiect to the heraipafter provided
trusts and the terma and conditions, powers and agreaments,
relating thereto,

Additional property mdy be added to the trnst estate, ak.
any times and from time to time, by the Grantors, or either of
them, or by any persob or persons, by inter vivoes act or testa-

mentary transfer, or by insurance contract or trust designation.

(qTh




The proparty comprising the original trust sstate durlng
tne joint lives of the Graankers shall rotzin lt=s character as their
carmunity property or separats property, as designated on the
attached Schedale "A", Froperty subsequently racelvad by the
Trustae during the joint lives of the Grantors ghall ba listed
on an sppropriate schadule annexed herato and shall have the
separate or cotmunity charaecter ascribed tharsto on such schedule.

FIRST: UWAME AND BENEFICIARIES OF TRiIST, The trusts cyreated

hereby shall he for the use and benefit of tha Grantors and for
ZLEANOR MARGUERITE CONNELL HARTHAM, the daughtar of K. . CONHELL
by a prior marriage, and for her issue as hereinafier pravidad.
ELEANOR MARGUERITE COMNELL HRRTYAN shall hereinafter he dasignated
as the "Residual Benaficlary”. r
Thisz trust shall be known and ideuntified as the W, d.

Connell and Marjoris T. Cﬂnneil Living Trust", and, for pu:posaé
of convenience, shall hereinafter be referred to as Erunt Ha. 1.

SECOND: 'TRUST WO. L. The Trustes shall hold, manage,

invest and reipvest the truat estate and ghall collect the Lhcome
thareof and dispose of the net income and principal as follows:-

R. Income, The Trusktee shall pay aqually to the
Grantors, during their joint lives, all community pet inchme
of the trust sstate and shall pay to each Grantor all :
geparate nmet income from his er her respective share of the
trust estate. Such income zhall be paid to the Grantora
unless the Trustee receives written notice from the Grantors
that all income shall not he distributed but shall be
pecumulated by the Trustee and invested and relnvested as
herein providad.

P. Principal, During the jolnt livas nf the Grantors,
the Trustee shall pay over and diatribute to = Grantor 3uch
part or all of the principal of his ox her separate property
and pis or her share of the communlty property placed in this
initial trust by thet Grantor as he or she shall demand in a
writing directed to the Trustee.

¢. Daath of Flther Cramtcr. Upon the daath of the-
Grantor whose death Bhall first oscur, the Trustee shall’
divida the krust estate, inciuding all property receivad aa
a rmsult of the decedent’s death, as follows: !




1. The trust sstakts and all property receiwvad”
as a result of the decedant's death shall be divided
into kwo parts, each part to he adrinistered as a
separate trust to be xnown gespectively as “Trust Ho. 2"
and "Trust ¥o. 3". Refarence hareafter to the
"pacedent” shall refer to alther of the Grantors
whose death shall Eirst ogcur and rafarence toa the
"survivor® shall refer to the otner Grantor.

2. Tha Truste= siall allocate to Trust Vo, 3
(a) the Survlvor's seperate proparty inkerest in the
tzust mstate; (b} the Survivor's ene-half {1/} .
interest in the community property =f the trust estate,
iess a proportionate part of all anounts properly
chargeable against all communlty property; and (¢}
the Survivor's commupity property interest in any -
policy of insuranca on the 1ife of the Dacedent awned
by the Grantors as communlty property and mades payable
te Trust Mo. L.

3, The Trustees shall allocake to Truat Ho. 3.
from the Decedent's separate property an amount as~
detmrminad in Article THIRD hareaf.

4. The Trustes shall allecate to Trust Ho. 2,
all the remaining protion of the trust eatate oot
allosated to Trust Ho. 3, including, but not limited
to, the Dacadent's comnunity progerty interest, 1f any,
in any life insurance policy on tha 1life of the 2t

Decadent payable to Trust Ho. 1.

5. In the event that property is received by the
Trustee, by intex vivos or testamentary transfar and |
diractions are contained in the tnztrument of transfez.
for allocation Lo or batween Trust Ho. 2 or Trust de. 3,
then the Trustes shall nake allocation in agegrdance
with such directions, anything to the contrary harein,
notwithstanding.

. It is the intentlon qf tha parties, that |
ELEANOR MARGUERITE CONHELL HARTMAW zhall be a Co-" *
trustee of the Decadsnt's separate praperty in truat
in this Trust to the extent the temm "Trustee”, ass
hereinafter usad, shall apply to her.

THIRD: MARITAL DEDUCTION. The Trustes shall allacate tao.

Trust No. 3 from the Decedent's separate property the fractional
<hare of the said assets which is equel to the maximum marital
deducticn allowed for federal estate LaX PUrpos®s, raduced by .
+he total of any ather amounts allowed under the Internal Rsveﬁue
Code as a Harital Deduction which are not a part of this trust
sstate. In making the computations and allocations of the sald}
property to Trust Ho. 1 as herain required, the detarmination

of the character and ownership of the azid property and the value

thareof shall be as finally estahlished for federal estate tax
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purposas. This diztribwition is being mads without iegard g
death taxas payable by reason of Ehe Decedent's death, which taxes
shall be paid frem Trast Ho. 2 only.

¥NURTH: TROST NJ. 2. <The Trustes shall hold, manage, invest

and relpvest the estate of Trust Ho. 2 and shall ocallect the
income thareof and dispose of the net income apd principal ass
follows:

A. De=ath of Decedent, Upon the death of the Decedent,
#he Trustee shall pay trom the incoma or principal of this
trust, the death taxas, prabate and legal expenses, and the
expenses of the last illoess and funeral of the Dacedent,
providad, hawaver, that no funds Teceived by the Trustee
ag proceeds from a retirement plan gualifiad undaer the
Internal Revenna Code shall ba availabla far these pUrposes
unless there are ho othar assets in the gurvivor's mstate,
in which event funds from a gualified plan can ke used, but
anly ta the extent of these actual expenses.

3. Inceme. All income received by this Trust from

the saparate propexty of tha pecedent shall be pajd to tha
Besidual Beneficiary. In the evant aqy of tha real property
located in Upton County,. Taxas, as listed on the original

- gchadule A" attached hereto, forns 'a pacrt of the corpus of
this Trust, the Residual Benaficiary shell be paid an
additional payment from the incdma Tacaived from tha
Decedent's half of the community prope¥Xty. which forms a
part of the corpus of this Trudt, equal te all of the income
Teceived by this Trust from the real property located in
Upton County, Texas. However, the provisions relating to
the additienal payment, shall be noncumtlative, and in any
calendar year in which the income receivad from the sald
community property is not sufficient to make full payment
hareunder, the Truatas is directed to pay only the incame
which has baen received by this Trugt during that year, and
not ta carry forward any deficiency in payment to the next
calapdar year's income. '

In the event the Resldual Beneficlary predeceasas
tha Survivor, the Residual penaficiary's rights to recaive
inoome hereundar shall ha pald to or for the bangflt
of her living ¢hildren and the izsua of any decsased
child by right of representation: or in tha event she
dies without living lssue, har incoma rights harsundar
ghall hacoma these of the Suxrvivor.

All other income received by this Trust shall ba ©
distributed to the Survivor.

211 payments as provided in this Section shall be
pade at frequent intervals, but at least semi-annually.

¢, Principal. Tha Trustee shall pay over and

distributa the principal of the estate of Trust ¥o. 2
ag follows:

e r———




1. Power to make giftg. The Survivor shall hawe
the discretionary power during his or her Iifetima
to direct the Trustes to pay over and distribute
trust privcipal of the separate property in trust
from the Decedent's Trust ko or for thea benefit of
the Residual Benaficiary or any of her living issue;
such power may be exercised hy delivering to the
Trustesa a writing duly executed and acknowledged,
wherein he or she specifies the amount of principal
that should be palid over and distributed to the
parkicsular issue and in what proportions such
principal shall ba paid over and diztributed. It
ig the srantors® intent hareby to coavey upon the
Burvivor a sprinkling power; sald power is limived,
hovever, to appointments mada to and among the
Reaidupal Beneficiaxy or her living iasue.

2, Power of invasion. If, in tha opinien of
the Trustee, the income from all zources of which
the Trustes has knowledgs shall not ba sufficient
tao support, malntain, aducate and provide for the
Survivor '‘or Residual Benaficiary or any lgoue of
the fesidual Beneficiary in their accustomad manner
of living, or in the event of any emsrgency be-
falling these sald parties, such as illness,
accidant.or other distress, the Trustee iy auvthoriied
to use and expend such part of tha truat principal of
Decedent's separate property in trust, aa the
Trustee may deem nagessary or desirable to meet such
needs or emergencies. The decision of the Trustee
a5 to what shall constitute an smergancy or the
necesgity or desirabllity of sncroachment upon
principal shall be conclusive upom all parties and
thae Trustas shall ba relieved and axonerated
heraunder Af the Trustee acts in good falth in
making such determination.

- 3. Bale of real prgperty from Decadeni's separate
roperty.  The Survivor i1s directed that iIn the eyvent

§H§2533¥11ana1 motey 1s nesdsd for payment of
funergl, laszt iilnesz or other casts to settle apy
claims made against Decedent's estate, or in thae
event that the sale of Decedent's separate property
iz contemplated at any time, only the separate
propercty of Decedent sltuated in Las‘VEgas,.Clark
County, Nevada, shall be sold to gatisfy this
obligation.

4. B8Sale of geal property. In the event that
any real property which is Tisted on Schedula "A*-
attachad hereto ag the Degedent’s separate proparty .
and, is a part of the corpus of Trust Ho. 2 ig sold,
"the Grantors direct the Trustee to distribuke the net
procesds from such sala, less any mpplicable income
tax dum becanse of such sale, te the Residual
Bepeficiary, free pf trust, 1In the event the
Residual Beneficiary is not living at the time of
the =aid sale, the proceads therefrom shall remain
in thix Trust, and =hall be suhjeact to all of the
pravisionz as herein contzined.




0. Definition of real propsrty. The term "real
property” ag used Iln thls Article FOURTH shall not include
the mineral, cil and gas inkerests in Uptanp County, Texas,
if the game are separatsly listed on Schedule "A® hareto.
FIFTH: TRUST HO. 3. The Trustee shall hold, manage, invest

and reinvest the estate of Trust No. 3 and shall collect the
ipneome thereof apd-dispose of the pet income and pripcipal ag
follows:
. A, Income, The Trustee ghall pay to the Surviver
during his or her lifetima all of the net incoma of
the Survivor's trust estate in convenient, regular

ingtaliments, buet not less freguently than gquarter—annually.

B. Powars of appointment over income and principal,

1. During his or her lifetima, the Burvivar
shall have the power to appoint all or apy part
of the principal and undistributed incoma, if any,
of the estate of Trust ¥No. 3 to himsalf or haraelf,
or to any person or persons. Such power of appoint-—
mant rghall he exergisables tn all events, but only
by the Burvivor's submitting to the Trugtee written
inatructions expresaly sxwroising such power.

2. . Upon the death of the Snrvivor, he or ghe
shall have the zbasolute power to appoint tha entire
principal and the updistributed income, if any,
of the estate of Trust No. 3, or any part tharepf,
to his or har estate or €0 any PEISCN O DEIs0Ons.
Such power of dggoinktment shall be exercised only
by n provision fn the Laat Will of the Survivor
expressly exercising soch power. Unless within
ninety [20) days after the death of the Surviver
the Trustee hag actual notice of the exlptence
of a Will exercising such power, it shall be deemed
for all purposex hereunder that such power waag
not exercised.-

C. PRevocation and hAmandments. ‘fhe Survivor shall
have the power to revoke, amepd or terminate Trust Fo. 3
herein provided by delivering such amendments or revacation
in writing to the Trustee provided that the Trugtesn's dutles
and liabilities cannot be increased without the Trustee'a
consent.

0. beath of Zurvivor, Upon the death of the Survivor,
the Trusztee shall distribute the trust astate in accordance
with ani to the extent pravided by the Survivor's exercise
of his or her power of appointmenk.

If apnd to the axtent that the Survivor shall fail eeo
gtfectively ewarcise the foregolng power of appointmant, the
principal and undistributed income of Trust Bo. 3 shall, upon
hiz or her death, be distrikbuted o the Residual Beneficiary,
or to the heirs of her body if ghe is met then living.

G-




SIXTH:

under the
‘is hereby
authority
aliapate,
or impair

claim and

SPENDTHRIFY PROVISION. =Zach and every beneficiary
Living Trust and tha varicus estates created hersetnder
regstrained from and shall ke without right, power or

to sall, trapafer, aasiyn, pledgs, mortgage, bypothecate,
ankticipate, begueath or deviee, or in any manner affect
hig, her or their bensficial right, title, interest,

eatate in and to sither the incone or principal of any

claim created heraunder, or ta any part thereof, durlng the entire
kerm of said trusts; nor shall the right, title, 1nterést, or
gstate of any banaficiary be subjeck to any right, claim, demand,
lien or judgment of any creditor of any such baneficiary, nor

he subject noz liable to& any process of law or aquity, but all

of the income mad principal, except as otherwise provided in this
Trust Agreement shall by the Trustee be payable and deliverable

to or for the henefit of omply the before named and designated
henefjciazries, at the times hereinbafore set out, and receipt

by =uch bepeficiaries shall reljeve the Trustee from responsibllity
for such good faith distributicns.

SEVENTH: POWERG OF TRUSTRE, To carry put the purpages of

any trust created upder this instrument and subject to any limi-

tations stated elsewhare in this Trust Agreemant, the Trustee is

vested with tha following powers with respect to the trust estate
and any part of it, in addition to those powars now aor hereaftar

conferred by law:

A. To continue to hold any property. including
any shares of the Trustee’'s own stock and to cperate
at the risk of the trust estate any business that the
Trustee receives or acguires under the trust as long
as the Trostes Jeams advisable,

B. To manage, control, grant options on. =ell,
{for cash or on deferred paymenta) , convey, exchanga,
partitian, divide, improve and repair trust property.

To laase truat proparty for termz within or

2. .
incloding

beyond the term of the trust and for any purpose,




exploration for and removal of gas, oil and other minerals;
and to enter ipte community oil leases, pooling and uniti-
zation agracments.

D. To bhorrow money and ko encumber or hypothecxte
truat praperty by mortgage, dead of trust, pledge, or
otherwisa; to borrow money on behalf of ona trust frof
any other trust created herennder to guarantee any loan
made during the lifetime of the Graptors.

E. %o carry, at tha expense of the trust, ipsurance
of much kinds and in such amounts as the Trustee deems
-advisable to protect the trust eatate and the Trustes
againzt any hazard.

F. To commence or defend such litigation with respect
to the trust or apny property of the trust estate as the
Trustee may deem advisable at the expense of tha trust.

g. To compromise or otherwise adjust any claima
or litigation against or in faver of tha trust.

H. 'To invest mpd reinvest the toast estaka in evary
kind of property, real, perscpal or mixed, and every
kind of investment, mpecifically including, but not by
way of limitation, corporate obligationa of every kind,
gtocks, prefarred or common, shares of invezstment trusts,
investmant companies, and matual funds and mortgage partici—
pations, which men of prudence, di zcretion and intalligencs
moguire for their own account, and to invest in any corEon
trust fund administered by the Trustee and to lend noney
af ane trust to any other trust created hereunder.

I. With rezpect to securities neld in the trust,
to have all tha rights, powers and privileges of an owneT,
inciuding, but not by way of limitation, the power to
vote, give proxies and pay assessments; to participate
in voting trusts, pooling agresments, foreclosures, resrgan-
jzations, conaclidations, mergars, liquidations, sales
and leases and incident to such participation to deposit
spcurities with and transfer title to any protective
or other cemmittes en such terma as the Trustee may deen
advisable; and to exercise or gell stock subscriptiona
or conversion rights.

J. Exvept as otherwise specificxlly provided in
this instxument, the determination of 211 matters with
respect to what i= principal and income of the trust
geatate and the apporticnmant and allocation of receipts
and expenses thareon ghall be governed by the provisions
af the Hevads Principal and Income Law and shall be detarmined
by the Trustee in the Trustee's digcretion; provided, '
however, that all capital gairn distribations from mutual
funds should be allocated to pripeipal.

K. All of the trust powars set forth in Nevada
revised Statutas 163.265 to 163.410 inclusive, are hereby
inecorporated into this Trust Agreement.




EIGHTH: SPECEIAL PROVISTONS.

A. Use of Home, The Trustes shall allow the Surviver
to occopy apd use until hisz or her death the home (ox
any intersst Eherein) used by either or bath Grantors
as A principal residence at the time of the Decedent's
death. The Trustes shall, at the discretion of the survivor,
sall such home, and if the Sarvivor so directs, purchase
and/or bulld another comparahle residence to be used
as a home for the Survivor, and so on from time o time.
The Survivor shall not be ragulred to pay any rent for
the uze of such home.

BE. Revocation_ gnd Anendment.

1. (Except as provided in paragraph 2 of this
clausal :

{a} This Trust Agreement, and the trusta
evidenced thereby, may be revoked at any time
during the joint lives of the Grantors by either
of the Grantors delivering written notice of
rayocation to the Trustee and to the othar
Grantor.

(b) This Trust hgreement, and the trosts
ovidenced thereby, may be amended =t any time
and from time to time during the jJaint livag
of the Grantors by the joint actlon of both
araptors delivering such amendment or amendments
in writing to the Trustee provided that the
Trustee's duties and lisbilitise cannot be
ineremaged without the Trustee's copsent.

{c] Prom and after the death af the Decedent
this Trust Agresment may not be ravoked, zltarad
or amepded, except as provided in relation to
Trust No. 3.

{d) Upon any revoeation of this Trust
Agreement, during the Grantors' joint lives,
the Trustse shall return to sach Grantor his
or her half of the community assets and to
esch Grantor his or her sepazate property,
as indicated on Schedule "A".

2. 7In the avent thab any insurance ai the
1ife af either Grantor, owned by the other Grantors
as hig or her separate property, ls payable to
the Trustee or Trustees of any trust hereunder,
then this Trust Agreement and the trusts evidenced
thereby may be amended or revoked, insofar as they
 relats to such insurance, only by the Grantor who
- ie owner of much insurance. The insured Grantor
shall have no right tc revoke or amend to that
extent. This paragraph shall be congtrued as limiting
the rights of the lnsured-Grantor and mnat as expanding
the rights of the owner-Grantor.
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o. &immltansous Death. If there be na zufficient
@viden~e that the Grantors died otharwise then simultanecusly,
then For purposes of this Trust Agreement, it ahall
be conclusively presumed For all purposes of administra-
tion and tax effect of this Truat Agreement that the
pecedent shall he the Huaband apd the Survivor shall
be the Wife. '

D, Limitatiop of Trust bPowers. Adrinistrative
control and all other powers relating ko the varioes
truat astatea craated heraunder, shall be exerciged
by the Trustee in a Iiduciary capacity and solely for
the benpefit of the Surviwer and the other baneficlariex
as herein provided. Heither the Trustee, the Grantors,
nor any other person, shall be permitted to purchase,
axchange, Teacguire or atherwlse deal with or dispose
of the principal of any cf the various trust estates
or the income therefrom, for less khan an adequate and
full coneideration in money or maney's worth; nor shall
any persun borzow the principal or income of the trust
astates, directly or indirectly, without adegquate interest
in any case or without adequate sacurity therefor.

E. Compansatiop of Trustee The Trustee of 21CCEsSIDL
Truates, s herain provided, shall recelve reagonable
compensation for ordinaty servicas parformed heraander.
Reazonable compensation shall be based opon the than
prevalling rates charged for similar services in the
1ocality whare the same ars performed by othex fiduciaries
engaged in tha trast business or actipg as truatees.

F. Applicable Law. This Trust Agreement is exacnted
under the ans =F the State of Nevada and ghall in =all
respects be governad by the laws of the Stata of Havada;
providad, howaever, the Trustee ghall have the discretion,
exarcisable at any later time and from time to Lime,

o adminiatsy Trugt Wo. 1 pursuank to the lawa of any
juriadiction in which the Trustee may be domiciled, by
executing and acknowledging a written instrument to

that effect and attaching the same to this Trust Agres—
ment, apd, if the Tzustee 30 axerelzes the Trustea's
discration, as above provided, the varigus trogt extates
shall be governad by the laws of the other state or
jurisdiction §n which Trust Ho. 1 {5 then being admipistered.

G. Invalid Frovisions. In the event any clauce,
provision or provisions of this Trust Agreement apd
the Living Trust created hereunder prove to be or be
adjudged invalid or void for any raason, then sach invalid
or woid clauge, provision or provisions, ghall not affect
the whola of this instrument, bt the balance of the
provisions hexeof ghall remain operative and shall be
carried into effect insefar as lagally paasibla.  If
any provision contained in this Trust Ayresment shall
otherwise viglate the zules against perpatuiting now
or hereafter in effect in the State of Hevada or In any
state by which this Living Trust may subseguently be
governed, that porticn of tha Trust so effected shall
e mdministezed as harein provided wntil the termination
of the maximum period authorized by law, at which time
and forthwith, such part of the said trust estate 30
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affected shall he distributed in fee simple to the bene-
ficiary or beneficizries in the proportions in which they
are then entitled ta enjov the banafite zo terminated.

H. ZIncompetency of Baneficlimry. turing any periad
in which any beneficiary under this Trust Agreement is
judicially declaresd incompetenkt, or in the opinion of
the Trustea iz unable to cara for himsalf, the Trustes
ghall pay over or use for the benefii of =aid incompetent
beneficiary any part or all of the nat incoms or principal
from hig or her share of the trast estate, in such manpexr
as the Trustee shall deem necassary or deairable for
gaid baneficiary's support, malptenance and medical care.

I. Claimants. The Grantors have, except ag otherwise
axpressly provided in this Trust Agreenent, intentionally
and with full knowledge deeclined to provide for auny and
all of their heirs or other persons who may claim an
jinterest in their respective estabtas or in the=e trusts.

J. Headings. The varicis clauee headings unsed
hereln are Ior coanvenience of reference only and conztitute
- na part of this Trust hgresment.

K. Copias. This Trust Bgreemsnt may be exacuted
in any mmber of eoples and each =hall constitute an
original of one and the same Instrument.

" 1. Construction. Whenever it shall ba neceagary

to ipterpret this trust, the maaculine, feminipne and neuntar
peEsonal pronouns may be conmtrued interchangeably, and

the gingular shall inelude the plural and the pluzral

the aingulac.

NINTE: LIFE IHSURANCE POLICIES. Wwith raspect to any

policies of life insuzance undar which the Trustes is deaigpated
ns beneficiary, the Trustee shall deal with such policies as
required by the following trust provisions, in addition to the
gensral trust provisions hereinpefore and hereinafter set forth:

A, Costody of Ingurance Policies. The Trustes
shall have the custody of any policy of life insurance
ander which the Trustee i1s designated as penaficiary.
However, tha owner shall have the right to poxsession
of said policy or pwlicias upen written ragquest ko the
Trustee. -

B. Payment ol Premiums, The Trustee shall be
urdar no obligation to pay the preniuvm of any policy
or paliciga of insurapee, nor to make certain that auch
premiums are paid by the Grantors or others, ner o
notify any persons of the non-paymant of such premiums;
and, the Trustes shall ba upder no responsibility or
1iability of any kind in case such premiums are not
paid. .

=11~




€. Collection of Palicy Proceeds. Upon the death
of the insured wrpder auch palicy or policies, the Trustea
shall collect all proceeds due therson apd the Truatee
shall make all reasonable afforts to carry out the provisiona
of this Trust Agresmant, ineiuding the mpajintenance af ar
defense of any actlon or sult; provided, howevaer, the
Trustee shall ba under no daty to maintain or enter inte
any litigation unless the expanses theraaf, including
counsel fess end costs, have baen advanced or guarankaed
in an amcunt and in 2 manner which ia reasonably satis-—
factory. The Trustee may TIepay any advances made by
the Trustee or reimburse jtself for any such fees and
cogts expended in reasonable attempts for collsction
of euch proceeds ocuk of the principal or income of the
trust.

D. Durchaae of Assetz. The Trustea iz hareby
authorized and empowered to apply any part or tha whole
amount of any lnsurance proceeds ecollected heraunder
to purchase assets Erom the inpurad's estate which mey
be offared for sale by the legal representative of the
ipsured's egtate at & price equal to the valdae of such
mapats as fixed by compatent authority for purposes
of dstermining the liability of the lpsured's estate
for death tawes or at such ckther price az way be agread
npon by the personal representative of the ilpsured's
estate.

PENTH; NON-CONTEZST PROVISION. The Grantors apecifical ly

desire that thage trusts created herein he adninistered and
digtributed without litigation or Aigpute of any kind. IE any
beneficiary of thege trusts or any other parszon, whether stranger,
reiatives or heirs, ox any legateez or devizees under the Laat
will and Tegtament of the Grantors or the suceesaors in interasat
of any such person=, including eny person who may be eptitled

te receive any portion of the Grantors' estateg under the
intastate laws of the State of sevada, saek ar estahlish ta
assert any clajm to the assets af these trusts esktablished
hereln, or attack, oppose or seek to set agide the administraticm
and distribution of the said trusts, or to have the same declared
null and void or diminished, or to defeat pr chapge any part

of the provisions of the trust eztabliahad heraein, then in any
and all of the sbove mentioned cages and evants, such person ox

persons shall receive One Dellar {$1.00) ard no more in lieun

-1
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of any interast in the aszsets of the trusts.

FLZVINTH: DEATH OF ALL RINEFICIARISS. In the evenk the
Rasidual Benaficiary shall predecease the Grantors without
living issue or children eof 2ny deceased chilad, then the Grankors
direct that all of tha ipcome and principal of any trusts areated
hereupnder smhall be distribubed to the Shriners Baspitals for
crippled Childzen upen the death of the Sarvivor.

TYELFTH: SUCCESSOR TRUSTEZ. I the event ofF the death orx
incaparity of either Grantor, the Surwivor shall coptinue to sarve
2g the sole Trustee of all of the trusis creatad hereundexr. Upon
tha death or incapaclty of ths Surviver, the Graotars than
nominate and appoint ELEANOR MARGUEZRITE COMNELL HARTMAN as tha
Trustes of all of the trusts created hersunder, ar'in the avent
that she iz umable or unwilling to serve in the said capacity,
then the Grantors nominate and appoint the FIRST NATIONAL BANK
OF NEVAD® to sarve in the said capacity. Ho sudcéssor trusiee
ghall have any responsibility for the acta or omiagions of any
prier trustee and no duty Lo auwdit ér invegkigate the accounts
or administration of any =much truatee, nor, unless in writing
reguested so to do by a person having a present or future bene-
ficial interest under a trust created heraunder, any dqu to
take action or obtain redress for breach of trust.

THIRTEZENTH: ACKNOWLENGEMZNT, RIPORTS, INSPECTION OF RECORDS.

The Trustee hershy acknowledges recelpt of and accepts the property
and the estate of Trust Ho. 1 created hersunder on the terms and
canditions stated and sgrees to care Ior, mandge apd contzal

the same in aceordance with the directions herain gpacified,

and to furnish to each beneficiary having income paid, dis-
tributed, credited or accumulated for his or her benefit,

mnnually and more often if reguasted so to do, a statement showing

~}3-
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the condition of the trusk propsrty, the character and amcunts
of the investmants and lisbilitie=, amnd the receipta, expeﬁsas
and disbursements ainca the last previous statement. Tha hooks
af account of the Trustes i connection with the investmentsa
shall at =ll times be open to the reasonable inspection af
the living beneficiaries or their duly qualified representatives,
and such parson or persons as thay may dasignate for thak
purpose.

TEIS TRUST AGREEMENT is accepted and executed by the grantors
and Trustee in the State of Nevada on the day and year first
above written.

GRANTORS =

7 J [gg".? A EE
W. N ELL
fﬂf?‘:‘w&f_{f&

MJ\RJG B 7. CONNILL,

TRIISTEE:

1 b (::) 5*}1#9:ﬁ¥#5f*fg _—

W. N. CONNZLL

o Coponmnitld

MARJORGE T. CONNELL

STATE OF NEVADA)
} &S5
COURTY OF CLARK)

\‘EW __, 1972, personally appeared before me,

On -‘F.'\ﬂl.u‘.;
a Wotary Public, W, N. CONNSLL and MARJORIZ T. CONNELL, who

declared to me that thay exscuted the foregoing Trast Agraament.

Naté#j Puhilc in and for said
county and State

CETAIT T | HTLRTI. I PR I s e et -,
¥ FLSLIG — BTAT

[MEEE S
JUNE & GAVIN

i
2
Ry Camanianda Exgans dy v, {47k ;
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3CHZDULE “A"

{"The W. M. Connell and Marjorie T. connell Living Trust")

all of the Grantors' rights, title and interest in the

following assets ace heraby transferred to the Trustee as part

of this trugt estate angd will be admindstered and distributed

in accordance with the terms of the forégoing Trust Agreemant .

Tha fallowlng real propecty ilntecests congtitute the

community property of the Grantors:

1.

Lots One {1} and Two (2) in Block Sixteen (16)
of South Addition to the City of Las Vegas, a3
shown by map thereof on file In Book 1 of Plats,
page 51, in the OFffice of the county Recorder
of Clark county, Hevada.

Lat Three {3}, Block 5ix (6}, Biltmore Addition
to the City of Las Vegas, as shown by map thare—
of on Elle in Book 2 of Plats, Page 33, in the
0ffice af the County Recorder of ¢lark County,
Nevada. .

Iots Fifteen (15} and Sixtaan (18} in Block
Fiftean [(1%) in the South Addition to the City
of Tag Vegaz as shown by map theraof on file
in Book L of Dlata, Page 14, in the DEfice of
the County Recorder of Clark Ceounty, Mavada.

Lots Twanty-Two (22) and Twanty-Three {23) in
Block Elewen {1l1) of South Additicn to tha City
of Lasg Vegasg as shown Ly map thereof on file in
Buok 1 of Plats, Page 51, in the office of the
County Recorder of {lark County, tevada.

Lots Twenty-four (24} and Twenty-five {25) in
Black Eleven (11} of Sputh Addition to the City
of Lagz Vegag, as shown by map thereof on file in
Book 1 of Plats, page 51, in the Office of the
county Hecorder of Clark County. Ravada.

The Frllowing assets constitute the aeparate property af

W. H.

1.

CONHELL ¢

Real Property:

(a)}) That portion of the Morth Half (N 1/2} of
the sSouth Half {3 1/2} aof the Southwest [uarter
(8W 1/4) of sectlon 28, Township 20 South, Range
61 Eamt, M.D.B.&M., described zs follows:

Beginning at the point of inkersection of the
gast Line of the Northweat (Quarter (Hw 1/4) of
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the Scuthaast Quartar (SE 1/4) of the Southwest
guarter (5W 1/4) of said Section 28, said Township
and Range, (herainafter called Ling 1) with the
South boundary of clark Avenua produced Weaterly

az the game is now ectablizhed (hereinafter called
T.ipe 2): thepee South along said Link 1 e distanae
of 178 fmat:; thence Forth £9° 36" West and parallel
to maid Line ? & distance of 100 feek; thence

Worth mlong & line parallel to sald Line 1 3
distance of 178 feet to sald line 2; thenece East
along aaid Line 2, 100 feet to the point of beginning—

Togather with an nndivided 1/30th interest of,

in amd to all water flowing or otherwiss produced
from that certain artesian well lacated in the
morth Half of the Scuth Half of the Southeast
puarter @f Section 29, Township 20 South, Range

6l Erst, M.D.B.&M, known as the New fussell

Well, Together with an updivided 1/30th interest
in and to that certain pipe line connected to

and running from szid well Easterly to a polnt

100 feet West from said bine 1 zbove described:
together with an eaacment for sald pipe line

in common with all the other owners of said pipe
line along & strip of ground three feet in widkh,
the ecenter line of which 1s located approximately
150 feet South of and running parallel with said
Linz 2, =pd which strip extends Ffrom szaid well

to a point 100 feet West from raid Line 1l; together
with the right to enter theraon far the piurpose

of repairing, replacing and renawing gald pips line.

Referance: Deed # 180405, Book 35, pages 158 and 160.

{h) fThe West 1/2 of Sesction 37, all of Sections
48, 47 and 48 in Block 3%, Township 5 South,
T. & P. R.RE. Co. Survay in Upton County. Texas.

2. 0il, gas and mineral rights on apd under the Eollowing
described real property in Upton County, Texas.

(a} Sections 31 and 42 of Block 38, Township 3
south, T. & P. R.R, Co. SUrvey.

(b) Sactiona 32, 13, 36, 37, 28, 40, 41, 44, 45,
47 and 48 of Block 19, Township & South, T. & P
E.R. T, Suxvey-

{¢) Hections 36 and 37 of Block 40, Township
5 South, T. & P. R.R. Co. Survey.

3. The oil, gas and minaral leases on the following described
real property in Upton County. Texas.

{a) Sections 31 and 43 of Block 38, Township 5
South, T- & P. R.R. Co. Survey.

(b} Sections 32, 33, 26, 37, 389, 40, 41, 44, 45,
47 and 48 of Block 39, Township 5 Sowth, T. & P.
K. R, Co. Survey.




(ci sections 36 and 17 of Block 40, Township &
Soukh, T. &= B. R.R. Co. Survey.

The undersigned Grantors named in the foregoing Truat Agree-
ment heceby certify that they have read said Trust Agreement and
that it fully and accutately se¢ts out the terms, trusts and
conditicns under which the trust estate therein described is
to be held, managed and disposed of by the Trustee therein
pamad; and, that they hereby appoove, ratify and confirm the
said Trust Agresmant.

-~

[ -

N, COSNELL

MARFORIZ T. CONMELL

STAIE OF NEVADA}

) 88
COUNTY OF CLARK)

on o A X > , 1972, perscnally appeared before
e :
me, & Notary Fublic, W, M. COVNELL and MARJORIE T. CONNELL,
who acknowledged to me that they executed the foregoing Trust

Agrecment .

ahmn. a, @w
Naéijy vublic in and for said
County and Staie

s s v T A A SR T e LM H oo
BOTARY FoTLa — o Py L T nlo B
LY ;

JUNE AL GAVEN
Ky Comeiriuzian Exury s Mow u, 190
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| eraTE OF HEVADA )
i

EL"EI.: ii‘UT'IG!! OF_TRUSTEE
f ' - LY

. MARJORTE P. CONMELL, surviving Trustae of the . 11,
COH‘IE‘.'LL ANT HARJORIE T..COHKELL Lﬁ'IHG TOUST, made and on=
terad inkd an May 19, 1472, by and botwedn . H. GO L

o o -
-,-.nd MARIORTE Y. CONTELL, B3 Grantors, and W, H. CONWGELL and
Hhaann:z o, CONMELL, s Trustec. hereby gubtkikutes and

¢ppnintn ELRANOR MARCUERITE CONNRLL HARTMAN, daughter ot

i N. H. CUNNS&L, a5 Co-Trustcg of the separatae property of

. N4 ﬂC}NIvEI;L presently held in the above =pntLbled Trust.

Thig Buhutitu?:.z.ﬂn in rade pYrsuant t¢ tha tryms Al sard Trust.

Cdwe ko the dosesse of W.oonN. COMMELL,. whed a A ey doveins

ber 24, 1979.

She undnpaigned, ELEANOR MARGURRLTE COX

kwowh a5 ELEANOR . HARTHAN, het

I ppustap pf tho goparate prenerty of 9.

¢ eatitled Truot.

pated Shis

50

Cﬂuﬂf? UF ELakE )
on f-h}.ﬁ Q day uf_‘g,'

_upﬁs:a;gnqa, a Wotary Fublic in apd For s2id Lounty and Srato,

July ¢qmmiﬁaibned and Swern, PETEOfLlly apprared A

]
‘ Cﬂﬂknbb hnoqn tﬂ mg o be tha person whope ndme is o st

ledard to me that zhe

bhe




" GEATE OF WEVADR )

s | RB
'WED[‘CM? -

O‘n this é _ day GEM _, 140, befare

. :2nﬁaernigneﬂ. 8 Motary public in and for- said County &7

dmty eorissioned and EWOED. personally appeared ELEA 3R MAR-
CUERITE COMNELL HARIMAN. kniown to me to be the perscn whooe

nama 1 pubscribed to the within insgtrunent, ard who ackn wlgdged
v thut she exgtated tho Sane frealy apd voeluatatisy and f27

the uyses shd purpooes therein montisned.

LT

Nowry Bube: Srw 1 Wty
CLARE. t‘u:luu‘h'
e B4 M
ﬁw.ﬂp Ligat War- J. 1HE

19
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%ﬂ?:ﬁ-:. FanT 2230102 BOR BULLOCK L’ ﬁfur
o W Qi R0 COMPTROLLER OF PUBLIC ACCOUNTS , b

a .

. S STATE OF TEXAS Qv not write in J0ove tniow

Dot Fecajved {Lio rot writs ia tlkjs space} “1
INHERITANCE TAX AETURN - NON-RESIDENT (

" Dwosdant’s Mome [First, Middle, Moidea, Last) Cale of Oeath TCODR . & S000
. OEPOSITCCDE Y 110
am M. 11
William Conme Rovember 24, 1979 AMOUNT
Ravidwnce |Domirite} ot Thve of Death (Cilty and Stole) Year in which domicile was
esubliahed.
Boulder City, Mevada 1936 L
Maritat Status 3 watried 1 Divoresd 1 sigk [] vegatty Suparmed -~ [ Widewidowar
i1 Marriad, Daye of Mareisgar June 2, 1942 Musmiber of Chldron: ﬂ!‘t.l?- Nurnbar of Ghikdren Surviving: ocne
Ded ¢ho deotdant, st any (Ima during 1ifs, moks any Did the deandent, whhin throe yoars immed i ly peice a I "¥ ES, plemms [uraish
tranats of peoparty within Toxas in which any duath, maks any transfer of wapesrry within Toxag without | complets Infarmatian,  _
banoticla) interest wes retxined [ veE5 XM NO ] anndoquote snd full considaraian? [J ves EEKwo
Oid the decodant dia kstata? T ves {3 mo Waors loLiors testamentary or of adminisiration Date Grantad
¥ "YES™ attach copy of will, pranted for this estata?
$# PNO" attech an aflldavh af hoiship. f_':] YEE 9 no
Ta whamn granwd? {Designato *Executgr ~ “Bxscutrix,™ ““dd ministrator,™ or “Admibojstretrix®’)
MAME DESIGNATION ARDAESS IStrewt & Mo, Cily, Suts, Zip Codel
Pame al Coun Lamation af Coure
Havs ancillary probig proceedings been zpptisd for Caunly [n Taxos
end grantedy '
[J ves 5] wo
_Fﬂamg of ancillny administrator or wxecutar
Acddresr
X ‘ J
INHERITANGE TAX DUE
-
FARTI FART I} W
Basic inharilance tax {From Schedule Bl Esdoral tradit for stata death twe (Front Scheduls C}

5 {0~ 5 515.00

TAN DUE {PART | ON PART {1, WHICHEVER 15 GREATER]

aap T

(s $15.00

\, -

I dectare that this return and any sccampanying stotémonts ara trua, correet and complata 13 thy best of v knowledga. | undorstand that this esithm &
|_ubject to tha fraudident foport pr ovisions of TEX. TAX -GEN, ANM, prt, 1,12 (1965),

Warw of P:epnrm Fhone [Ars Code & Mo Y| Nama of Expeutar, Administrotor, Hair sl Law hane [Arey Code 8 No.,
Darrel Knipht Assoc.,Inc,.-PC | 915 695-2370 Maxjorie Connell, Executrix [702 283-5391
Addret [Strwot & Ma., Cliy, Siste, Zip Codn} Addrats {Stroat & M., City, Statd, Zip Cods|
301 5. Picneer, #.02, Abilene, TX 79605 F O Box 710, Las Vegas, Nevada 59101
s‘ign }p.-nm._;f T /gy/ ﬁigﬂ} Exncmnr e, Data
\hara’ _ / Rt i s Sl KO | e’ Y APk pahie égf’}"zmd!{ g~ - E2 _J
f‘ ULz akl Wil S S B YLNET DTS T 0K SIENT D Y PERSOMAL It Pltwfmmwe U ESTAYE AND PIIASON A

FRLFPAIRMRG AVTUAM, A COMY O PSCEDENTS $MEL OO0 AFFIDAVIT QF HEIREYP
RILIST uiE A TTACHE LY

\ >,
- !
¢ ] MAIL TO: 806 BULLOCK
or #ssislance ¢all Acca Code 512 4753603 or COMPTROLLER OF PUBLIC ACCOUNTS
TOLL FREE framn anywhere i Tonay * INHERITANCE TAX DIV I(SION
1.800-252.6555, Ext. 119, 120 or 121 CAPITOL STATION

. AUSTIN, TERAS 70774 2
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Hune, 1973) ' STATE OF TEXAS Ca jbe

-, APPLICATION FOR EXTENSION OF TIME TO FILE INHERITANCE TAX RETURN AND/OR PAY INHERITANGE TAX
{Articles 14.14ICt andfor 14.16(A) and (B} of Fitle 1224, Chapter 14, Revisod Civil Statutes, 1925}

PART I — IDENTIFICATVON T
o Narme and Meiling Addeets of Applicatian Properar Inheriiance Tas Hawrn Due Date
August 24 1980
pParrel Knight Assoclates, Ine. - P.G, Dacedens’s County of Residence - or County of Frobatu Protusdings
3401 Sourh Plonger, Sulte 102 Clark County
Abilene, Texas 79605 Drcadont™s Sacial B rturity Nornber ]
330-05-6631
Daczadunt s First Nama and Middis Inied Decetani™s Last Narme Date of Death
Willimm H. Connell, Jr. ov., 2&, 1979

Exransbom Date Mequested
FART 1} — EXTERNSION OF TLME TD FILE {Art. 14.14 (01

eb., 24, 1951
Arasans Igiatd in detail): *

The federsl estete return is being preparad by a CPA in Hevada. He has not recelved
81l the infermestion he needs to complete form 706 ar this time, I am uneble to complete
the Toxes returm until I receive form 706 from Wevada. )

Estangion Oata Reguetod
FART Il = EXTENSIDN OF TIME TO PAY LAr 14,15 (A) and (8] -

4

Argsnny Lstatn in oetadn; ' i

PART IV = SIGNATURE AND VERIFICATION

Il prepmred by Exsowtor, Administater or Parzon in Postamion ol Property. — Undur penallies ol Secrion I7.10, Title 8, Taxas Penal Coce, | declare
that to the bosi of my knawiedye bnd belicl, vhe statwmenis made hecein gre true ang corfrect.

ISignaturs o7 dxecutor, adminixrator or parsan In ooMemIGN oF propaty) (TElsh {Dare)

i prepared by Somoona Othar Than Exeutodr, Administrator ar Parzan |n Postenylon of Property. — Under ponahios of Ssction 37,30, Tite 8, Tewas
Fra Code, | declare that 1o the beit of mry knowdedgs and belie], dhe gamments made hetein sre true and correct, that | am autharized by 1ha
execural, BANTMSIFA0E Or Pers0n o possessaon ol property 1o prepare thi application end e & am:

.1 A member in good soging of tha ber ol the highest cour of {specify jurkdiction)

[xl A arrfied pubhic sceountant duly auatilied v pracivee in (xpecify jurisdietian) 5 b Gf TE‘KEH erae =
D A permna! sepeeentative (es defined o Article 14 00A (], Takgnow-General, Revised le S:mu:g; ol Texas) other than Ibnue
E:mam .................... - s aran ST
i3 - ' SERIRLLR S e v Y R e e e -
P R AR I SR . Y §-33.59
iﬁlpi;m.lure ot urnmrer Dl.h-ur :hsn';-':u‘urlm_ agdr I“J;mr or pﬂ-;ur::n -;Jouumlun.ql p(é-:;nrw} rmm— tﬁnw-]-“ T

PART ¥ — NOTICE TO AFPLICANT — TO BE COMPLETED BY INMERITANCE TAX DUVISION

The Apphicatian For Extension ol Time 10 File [Part W) i:

%} auvows |3y 1 Fébmmah 2d, 1981

Mot approwsd bechuse

2, Th- Apphr-l‘uon Far Ex'wm:mn af Time to Pay [Part Ill) is:
{7 ] Approved
i-1 Mot 2100 DVEd DECIRE e it v e TR T TR -8R AR LR L1 448 RS AR b s

K one 0t VEOL LD

Do et ﬁ ('f_,) f’rfj(__ Jg‘}{d" Dmﬂ#,{{{,{ﬂf Za‘




b SCHEDULE A .
b {‘u} ‘]'
PROPERTY SUBJECT TD TEXAS INHERITANCE TAX

-

-
Did the decedent at the time of death own an interest in real estate or minerals located within the State of Texas?
B Yes O No M “Yes,” list helow,

Ohid the decedent at the tima of death own an interest in any tangible parsonal property such as Hvestook , farm
and ranching equipment, grain in storage, growing crops, al! equipment used in connection with the drilling and
producing of subsurfaca crude oil, gas or other minerals and any other tangibia property having an actual situg
in the State of Texas? iJ Yes 2 No H “Yes," list beliow,

Al sssets listed balow must he clearly described and identified. if valustions are hased upon appraisals, copies
of such appraisals should accompany tha return. 1t a formal appraisal of oil and gas leasas and royslties is not
miade, a five-year payout based on the last twelve months prior to death will be used in determining the value
of such mineral interest.

. 7

 ALTERNATE VALUATION " s

Ar election to have the gross estate of the decedapt valuod a5 of tha ahcrnats dats or dater ia mads by entering a chedk merk in
the box set farth below:

The executor eleets to have the gros: estata of the dacedent valusd in aceordance with vatues as of 2 date or dates subsequent

\ ta the decadent’s death #s anthorized uader TEX. TAX. GEN; AMN, art, 14.11 {Supp. 1976), )
Gt SUBSEQUENT | ) veRNATE | . vALUE AT )
o, DESCRIPTION vm_nuariou VALLUE DATE OF DEATH

$ S

b 12,301 acres, pasture land, out of Block g,

T-5-8, Sectlons 38,47 48, Wi37, Upton County,

Texas. Separzte property of dacedent. : 80,535,
2 |Mineral rights, Ypton County, Texas, Y interest

In Dora Connell Estate. Separate property of

decedeniz. Valued on a 5-year payout based on

payments received 12 months prior to date of

death. 32,6717,

L TOTAL {Alsa entor under Schedule C, Paged) | % $113:-212 '

Page 2 . 1 more space is nexded, insart sddisinnal shenis o same size
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;;:;:n‘znan-l,oz : SCHEDULE C U'-"fi”}-

COMPUTATION OF PROPORTIONATE SHARE OF
FEDERAL CREDIT FOR STATE DEATH TAX

“—

HAS A FORM T08, U5, ESTATE TAX RETURN BEEN FILED WiTH THE INTERNAL REVENUE SERVICE? B YES 1 NO

Tho following information should ba furnished trom Form 706, U S Exiate Tex Aeturn, lifed or 1o ba [lled on hahel of this sstete with the
Imarnat Revenur Sorvice.
IF FORAM P06 WAS NDT FILED, COMPLETE LINES t THROLGHS AND LINE 127

——roT —rr———

1. Valug of proparty subject to Texas fnheritznce Tax. 113.212
3

2

Z Taotal value of all other properiy. 180.023 .
»

PN I X
A, Taia) gross estate {lines 1 plus 2)-{Same a3 recapitulation p. 3,

U.5, Etats Tax Return) Co s 293,235

4. Funeral, sdminisiration expenses, dabis of degedant, mortgage i . Yo
and liens [Schedulas J & K, U.S. Extetz Tax Return) 10,936 oo e

- .‘:-_.' [

6. Tota! value of net estate wherevar fogatod. ;- -'J- L 287 299
S N

6. Olher deductions (Total of Schedules L, M, N and O, S R
.5 Estals Tax Relurn) 76,688 ST R

7. Total allowable daductions {Line 4 plus line 6) ST :
(Same az Aecapitutation, pags 3, ILS. Estate Tax Return) SR 87,624

e

B. Taxable estote for Federal Estate Tax purpesat, {Line 3 minus line 7)
[Gane as page one 1.5, Estate Tax Raturn, line 3)

\.
T

205,611

8. Adustment 1o compita State Death Tax, ' &0,000.00

10.

10. Federal adjusted vaxeble estata (line & wminys ling 91, BT
L] 145,611

11, a] Exceis of gross eslats tax over unified credit,
{frorm lina 12, page 3, lorm 706) 18,596

bl Maxirpum Federal Credit for Stete Death Tax.
{Computed on Table C, Form 706} 1,335

¢} Allowabls Faderal Credit for State Death Tax. e L
{Hine 118 or 11k, whichever it smalker) oL 1,335

T

1Z Percentage of Texas gross astele to tatal gross eftate,
tina 7 divided by Hne 3) . 38.61%

13. -
13, Portion of Federal Credit for $tate Death Tax allocated to
the State of Texas (line 11¢ muliiplied by line 12].
TO 8E CARRIED FORWARD TO PAGE 1, PART 1]

515

Page 4
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SCHEDDLE E-l_
William M. Connell Estate

Pistribution of Net Estate Wherever Located
Supporting Schednle R-3

Net Toxable Estate Wherever Losated $282,299

Distribution t¢ Marjorie Cormell:

Las Vegas rTental property (8ch. A, Item 3, Form 706) $37,500

‘Btoek end bonds (Sch. B, Form 706) 52,214

Cash and First Trust Deeds {(Sch, C, Form 706) 74,660

Insurance proceeds {Sch. D, Form 708) - 1,358

Mobil home, furniture and automobiles (Sch. F,
Ttems 3, &, 5 and &, Form 705) . 11,250

Marital bequest, 64.493% of 2,301 acres Upton Co.,
Texas land (Sch. A, Item 1, Form 705) 51,940

Marital bequest, 64.493% of minmeral rights, Upkon e
Co., Texas (Sch. A, Item 2, Form 704} 21,074

Distributive share of alloweble deductions (10,938) (219,064)

Distribution to Blesnor M, Connell Hartman:

Diamond Shrine Riva (Sch. F, Item 1, Form 706) 2,750
35.507% of 2,301 acres, Upton Co., Texas land .
(Sch. A, Item 1, Porm 708) 28,595
35.507% of oineral righes, lpton Co,, Texas
(5ch. A, Ttem 2, Form 706) 11,603 (42,948)

. Blsatribution to Robert Hartman:

Gold Diamond Glycens welstwateh (Z87)




[}éjL?_

SCHEDULE B.2
William M. Connell DRztate

Digtribucion of Texas Estate
Supporting Schedule B-3

Net Texas Estare . $113,212

Distribution to Marjorie Connell:

Harital bequest, 64.493% of 2,301 acres

Upton County land (Sch. A, Item 1) $51,040
Marital bequest, 64.4%3% of mineral righta, :
Upton Counky, Texas (Sch. A, Item 2} 21,04 (73,014)

Distribution to Eleaner M. Connell Hartman:

35.507% of 2,301 acres, lipton County land

(Sch., A, Item L) 28,595
45.507% of mineral rights, Upton County,
Texas (Sch. A, Item 2) 11,603 {40,198}
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Yo /U7 U LastWill and Testament b,
| of A

MARJORIE T. CONNELL

L, MARJORIE T. CONNELL, also known ss MARJORIE THRASH CONNELL,
a resident of Clark County, Nevada, revoke any prior wills and codicils made by me and
declare this to be my Last Will and Testament.

Article One
Family Information

I am upmarried.

I have one step-child, ELEANOR C. HARTMAN AHERN, born on May 13, 193§,

Article Two
Distribution of My Property

Saction 2.01  Pour-Ovar to My Living Trusf

All of my probate estate, excluding any property over which | might have a power of
appointment, and after payment of expenses and taxes which are paid pursuant to this
will, [ give to the then acting Trustee of the MTC LIVING TRUST dated December 6,
1995 as restated on January 7, 2008 and executed prior to this will, to be added to the
property of that trust, I direct that the Trustee administer the property as provided in the
trust agreement and any amendments prior to my death.

Sectlon 2.02  Alternate Disposition

If the trust referred to in Section 2.01 is uot in effect at my death or if for any other
reason the pour-over cannot be sccomplished, | spectfically and completely incorporate
the terms of the trust into this will by reference. In such & situation, I direct my Personal
Representative to establish a trust in aceordance with the provisions of such trust and give
the remainder of my estaie, excluding any property over which I might have a power of

Pape}




_——-———_—-—_ﬁ

appointment, to the Trustes of said trust to be administered as provided in the trust
agresment. :

Article Three
- Designation and Succession of Fiduciaries

Section 3.01  Parsonal Represantative

I nomingte JACQUELINE MARGUERITE MONTOYA as my Personal Representative.
If JACQUELINE MARGUERITE MONTOYA {fails or ceases to act as my Personal

Representative, [ nominate KATHRYN ANN BOUVIER as my successor Personal
Representative.

Article Four
Exercise of Power of Appointment

Section 4.01  Exercise of Power of Appointment Granted by WILLIAM N,
CONNELL

In the W.N. Cornell and Mazjorie T, Connell Living Trust dated May 18, 1972, Article
Fifth Trust No. 3 Paragraph B(2) of the Trust, I was granted a testamentary power of
appointment. I hereby exetcise that power of appointment and appoinl the entire
principal and the undistributed income in Trust No. 3, if any, on my death fo
JACQUELINE MONTOYA and KATHRYN ANNE BOUVIER to be distributed in trust

in accordance with the provisions of the MTC LIVING TRUST dated Decernber 6, 1995,
&s restated on January 7, 2008,

Article Five
Powaers of Fiduciaries

Saction 6.01 Grant

My Personal Representative may perform every act reasonably necessary to administer
my estate and any trust established under my will,

Page 2




Specifically, my Personal Representative may exercise the following powers: hold,
retain, invest, reinvest, sell, and manage real or personal property, including interests in
any form of business entity including, but not limited to, limited partnerships and limited
liability companies, and policies of life, health and disebility insurance, without
diversification as to kind, amount or risk of non-produciivity and without limitation by
statute or rule of law. My Personal Representative may partition, sell, exchange, prant,
convey, deliver, assign, transfer, lease, option, mortgage, pledge, abandon, borrow, loan
and contract. My Personal Representative may distribute the assets of my estate it cash
or kind or partly in each at fair market value on the date of distribution, without requiring
pro rata distribution of specific assets and without requiring pro rata allocation of the tax
bases of such assets. My Personal Representative mey hold in nominee form, continue
businesses, carry out sgreements and deal with iwself, other fiduciaries and business
organizations in which my Personal Representaiive may have an interest. It may
establish reserves; release powers, and abandon, settle or contest claims. It may employ
attorneys, accountants, custodians of the trust assets, and other agents or assistants as

deemed advisable 10 act with or without discretionary powers and compensate them and -

pay their expenses from income or principal or both.

Section 5.02 Powers Granted by State Law

In addition to all of the above powers, my Personal Representative may, without prior
authority from any court, exercise all powers conferred by my will or by commeon law or
by the Nevada Revised Statutes or other statute of the State of Nevada or any other
jurisdiction whose law applies to my will. My Personal Representative shall have
absolute discretion in exercising these powers, Except as specifically Himited by my will,
these powers shall extend to all property held by my ﬁduclarxes until the actual
distribution of the property.

Saection 5,03  Dlistribution AHernatives
My Personal Representative may make any payments under my will:
Directly to the beneficiary;

[n any form allowed by applicable state law for gifts or transfers to minors
or persons under disabiiity;

To the beneficiary’s guaxdmn conservator or caregiver for the benefit of
the beneficiary: or

By direct payment of the beneficiary’s expenses.
A receipt by the recipient for any such distribution, if such distribution is made in a

manner consistent with the proper exercise of my fiduciaries® duties hereunder, shall fulty
discharge my fiduciaries.

Page 3

31




# A ——

Article Six
Administrative Provisions

Section 6,01 Court Proceaedings

If any trust is established under my will that frust shall be administered in a timely and
efficient manuer consistent with its texms, free of active judicial intervention and without
order, approval or other action by any court. It shall be subject only to the jurisdiction of

8 court being invoked by the trustecs or other interested parties or as otherwise provided
by law.

Sectlon 6.02 No Bond

I direct that no fiduciary shall be required to give any bond in any jurisdiction, and if,
notwithstanding this direction, any bond is required by any law, statute, or rule of court,
no sureties be required.

Sectlon .03 Compensatlon

Any fiduciary under this instroment shall be emtitled to reasonsble compensation

commensurate with services actually performed and to be reimbursed for expenses
properly incurred.

Section 6.04  Ancillary Flduciary

In the event ancillary administration shall be required or desired and my domiciliary
Personal Representative is unable or unwilling to act as an ancillary fiduciary, my
domiciliary Personal Representative shall have the power to designate, compensate, and
remove the ancillary fiduciary, The ancillary fiduciary may either be a natural person or
a ¢orporation. My domiciliary Personal Representative may delegate to such ancillary
fiduciary such powers granted to my original Personal Representative as my Personal
Representative may deem proper, including the right to serve without bond or surety on
bornd. The net proceeds of the ancillary estate shall be paid over to the domiciliary
Personal Representative.

Pagec 4




Article Seven
Taxes, Claims and Expenses

Secticn 7.01  Payment of Death Taxes, Claims and Expenses

The Trustee of the trust referred to in this will is authorized to pay my funeral and burial
expenses, claims against my estate, and expenses of estate administration. Accordingly, I

direct myv Personal Representauvc to consult with the Trustee to determine which such
expenses and claims should be paid by my personal representative from property passing

under my will, end which such expenses and claims should be paid by the trustee from
the trust.

1 direct my Personal Representative to follow any instructions contained in the MTC
LIVING TRUST in making sany tex election, including, but not limited to, the allocatian
of my GST Exemption. 1 direct that the taxes imposed by reason of my death upon
property passing under and ontside my will be apportioned and paid in the menner
provided in the MTC LIVING TRUST, and I iocorporate the tax appottionment
provisions of the MTC LIVING TRUST as part of my will,

In na event shall any of such taxes be allocated to or paid from property which is not

included in my gross estate for federal estate tax purposss or which qualifies for the
federal estate tax charitable deduction.

Section 7.02 Tax and Administrative Elections

My Personal Representative may exercise any available elections under any applicable
income, inheritance, estate, suceession, or gift tax law. This authonty specifically
includes the power to select any altemate valuation date for death tax purposes and the
power to determine whether any or all of the administration expenses of my estate are to
be used as estate tax deductions or as income tax deductions, and no compensating
adjustments need be made between income and principal as a result of such
determinations unless my Personal Representative shell detertnine otherwise, in the
discretion of my Personel Representative, or unless required by law,

My Personal Representative shall not be liable to any beneficiary of my estate for tax
consequences occasioned by reason of the exercize or non-exercise of any such elections
or by reason of the allocation and distribution of property in kind in full or partial
satisfaction of any beneficiary’s interest in my estate,

Page 5




Article Eight
General Provisions

Sectlon 8.01  Applicable Law

The validity and construction of my will shall be determined by the laws of Nevada.

S&ctlon 802 No Contract to Make Wi

1 have not entered into any contract, actuel or implied, to make a will.

Section §.03 Contest Provislon

If any beneficiary of this will or any trust created under this will, alone or in conjunction
with any other person undertakes or paiticipates in any one or more of the petions listed
below, then the right of such beneficiary to take any inferest given to such beneficiary
under this will or any brust created pursuant to this will shall be determined as it would
have been determined had such beneficiary predeceased me without surviving
descendants,

Contests by 2 claim of undue influence, fraud, menace, duress or lack of
testamentary capacity, or otherwise objects in any court to the validity of
(a) this Will, {b) any trust created under the terms of this Will, (c) any
other trust created by me, and any trusts created under those agreements,
or (d) any beneficiary designation of an annuity; retirement plan, IRA,
Keogh, pension or profit sharing plan or insurance policy signed by or
created by me, (collectively referred to hercafter in this Section as
“Digoument”™ or “Documents™) or any amendments or codicils to any
Document;

Seeks to obtain an adjudication in any court proceeding that a Document
or any of its provisions is void, or otherwise seeks to void, nullify or set
aside 2 Document or any of its provisions;

Files suit on a creditor’s claim filed in a probate of my estate, against my

trust estate, or any other Document, after rejection or lack of action by the
respective fiduciary;

Files a petition or other pleading to change the cheracter (comnminity,
separate, joint tenancy, partmership, domestic partnership, real or personal,
tangible or intangible)} of property already so characierized by a
Document;
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Claims ownership in a court proceeding to zny asset held by me in joint
tenancy, other than as a surviving joint tenant;

Files a petition to determine domesuc partnership property as my
cohabitant or as my Spouse;

Files a pefition for probate homestead in a probate proceeding of my estate

without the prior written consent of the Personal Representative
designated in this Will;

Files a petition for family allowance in a probate of my estate without the

prior written consent of the Personal Represemtative designated in this
Will;

Files a pefition to impose a constructive trust or resulting trust on any
assets of my estate, if any; or

Participates in any of the above actions in a manner adverse to my estate,

such ag canspmng with or assisting any person who takes any of the above
actions.

My Personal Representative 15 hereby suthorized to dafend, at the expense of my estats,
amy violation of this parepraph. A “contest” shall include any action described above in
an arbitration proceeding and shall not include any action described above solely in a

mediation not preceded by a filing of a contest with 2 court, notwithstanding the
foregoing.

This Section shall not apply so as to cause a forfeiture of any distribution otherwise
qualifying for the federal estate tax charitable deduction.

Section 804  Construction
Unless the context regquires otherwise, words denoting the singular may be constimed as

dencting the plural. Words of the ploral may be construed as denoting the singular,
Words of one gender may be construed as denoting another gender, if eppropriate.

Section 8.05 Headings and Titles

The headings and paragraph titles are for reference only.

Section 8.06  Intarnal Ravenus Cods, IRC ar Code

References to the Internal Revenue Code, the IRC or the Code shall refer to the Internal
Revenue Code of the United States. References to specific sections of the Code shall be
to any septions of like or similar import that replace the specific sections ag a result of
changes to the Internal Revenue Code made afier the date of my will.
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Section 8,07 Other Definitions

Except as otherwise provided in my will, terms shall be as defined in the Neveda Revised
Statutes as amended after the date of ray will and after my death.

Section 8.08  Survivorship

For purposes of this will, any beneficiary shall be deemed to have predeceased me if such
beneficiary diee within 90 days after the date of my death.

Sectlon 8.08  Saverability

If any part of this instrument shell be adjudicated to be void or invalid, the remaining
provisions not specifically so adjudicated shall remain in full force and effect.

I, MARJORIE T. CONNELL, sign my name to this instrument consisting of 3 pages on
Janvary 7, 2008 and being first duly sworn, do hereby declare to the undersipned
authority that I sign and execute this instrument as my Last Will and Testament, that 1
sign it willingly, that I execute it as my free and volumtary act for the purposes therein

expressed, and that | am eighteen years of age or older, of sound mind, and under no
constraint or undue influence,

MARJORE T, CC)NNELL,'Tcstatrix
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Then and there personally sppeared the within-named Sharon A. Braown &end Josefina C.
Jones, who, being duly sworn, depose and say under the penalty of perjury: That they
wimessed the execution of the within Will of the within-named Testatrizx, MARJORIE T,
CONNELL, that the Testatrix subscribed the Will and declared the same to be her Last
Will and Testament in their presence; that they thereafter subscribed their names as
witnesses in the presence of the Testatrix and in the presence of each other and at the
request of the Testatrix; that the Testatrix at the time of the exeeution of the Will
appeared to them to be of full age and of sound mind and memory, and that they make
this affidavit at the request of the Testatrix.

Sharon A, Brown,
900 Rancho Lane
Las Vepas, NV 82106

imess
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The MTC LIVING TRUST

Article One
Establishing My Trust

On December 6, 1995, 1 esteblished the MTC LIVING TRUST, whetein I reserved the
right to amend the trust agreement, in whole or in part in Article Four, Section 1(d). On
this day, Janvacy 7, 2008, [ now exercise my power to amend that agresment, in its
entirety, so that after amendment, the MTC LIVING TRUST states as follows:

The parties to this restated agreement ere MARJORIE T. CONNELL, also known as
MARJORIE THRASH CONNELL, (the “Trustmaker™) and MARJORIE T. CONNELL
{my “Trustee™}.

Section 1.01  ldentlfying My Trust

My trust may be referred to as “MARJORIE T. CONNELL, Sole Trustee, or her
successors in trust under the MTC LIVING TRUST dated December 6, 1995, and any
améendinents thereto.”

For the purpose of transferring property to my trust, or identifying my trust in any
beneficiary or pay-on-death designation, any description referring to my trust shall be
sffective if it reasonably identifies my trust and indicates that the trust property is held in
a fiduciary capacity.

Section 1.02  Reilance by Third Partias on Affidavit or Certification of
Trust

From time to time, third parties may require documentation to verify the existence of this
agreement, or particular provisions of it, such as the name or names of my Trustee or the
powers held by my Trustee. To protect the confidentiality of this agreement, my Trustee
may use an affidavit or a certification of trust that identifies my Trustee and sets forth the
authority of my Trustee to transact business on behalf of my trust. The affidavit or
certification may include pertinent pages from this agreement, such as title or signature
pages.

A third party may rely upon an affidavit or certification of trust that is signed by my
Trustee with tespect to the representations contained in the affidavit or certification of
trust. A third party relying upon an affidavit or certification of trust shall be exonerated
from any liability for actions the third party takes or fails to take in reliance upon the
representations contained in the affidavit or certification of trust. A third party dealing
with my Trustee shall not be required to inquire mte the terms of this agreement or the
authority of my Trustee, o to see to the application that my Trustee makes of funds or
other property received by my Trustee.

1-1
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Section 1.03  Transferring Property to My Trust

Any person or entity mey transfer property of any kind, nature and description to my trust
in any menner authorized by law.

{a)  Funding of My Trust

By execution of this agresment, I transfer, convey and assign to my
Trusiee and my Trustee accepts and agrees to hold, the property dezcribed
in Schedule A, annexed hereto, together with all my right, title end interest
in and {o all of my property that may by law be held in trust and that may,
by this assignment, be transferred to my trust. In addition, any assets
already in the name of my trust shall be controlled by this agreement.
This assignment shall include, without limitation, all real and personal,
tangible and intangible property, located in the United States, whether
separate or community, whether aequired before or after the execution of
this agresment except for the following assets that are expressly not
transferred to my trust by this assignment:

Life insurance policies, unless the ownership of a policy is
transferred to my trust by a separate instrument that
specifically refers to such policy;

Corporate and self-employed (“Keogh™) pension, profit
sharing and stock bonus plans;

Qualified retirement plans;
Commercial annnities;

Any property, the transfer of which would result in the
immediate recognition of income subject to income or other
taxes or the transfer of which would result in the loss of 2
homestsad exemption or violate a restriction on transfer
agreement.

{b) Acceptance by My Trustee

By execution of this agreement, my Trusiee accepis and agrees to hold the
trust property described on Schedule A, along with all other propetty
initially transferred to it by virtue of subsection (a). All property
transferred to my trust after the date of this agreement raust be acceptable
to my Trusiee. My Trustee may refise to accept amy property. My
Trustee shall hold, administer and dispose of all trust property accepted by
my Trustee for my benefit and the benefit of my beneficiaries in
accordance with the terms of this agreement.

Section 1.04 Powers Reserved by Me as Trustmaker

During my lifetime, [ shail retain the powers set forth in this Section in addition to any
powers that I reserve in other provisions of this agreement.




{a) Actlon on Behalf of My Trust

Duiring any period that 1 am serving as a Trustee of my trust, 1 may act for
and conduct business on behalf of my trust without the consent of any
other Trustee.

{(b) Ameandment, Restatement or Revocation

I have the sbsolute right, at any time and from time to time, to amend,
restate, or revoke any term or provision of this agresment in whole or in
part. Any amendment, restatement, or revocation must be in a writien
instnunent signed by me.

(¢)  Additlon or Removal of Trust Property

I have the abgohate right, at any time and from time to time, to add to the
trust propenty and to remove any property from my trust.

(d}  Control of Income and Principal Distributions

1 have the absolute right to control the distribution of income and principal
from my trust. My Trustee shall distribute to me, or to such persons er
entities as [ may direct, as mmch of the net income and principal of the
trust property as I deem advisable. My Trustee may distribute trust
income and principal to me or for my unrestricted use and benefit, even to
the exhaustion of all trust property. Any undistributed income shall be
added to the principal of my trust.

()  Approval of Investment Decislons

I reserve the absolute right to review and change my Trustee’s investment
decisions: however, my Trustee shall not be required to seek my approval
before meking investment decisions.

Section 1.05  Grantor Trust Status

By reserving the broad rights and powers set forth in Section 1.04 of this Article, 1 intend
to qualify my trust as a “Grantor Trust” under Sections 671 to 677 of the Internal
Revenue Code so that, for federal income tax purposes, I will be treated as the owner
during moy lifetime of all the assets held in my trust as though I held ihem in nyy
individusl capacity.

During any period that my trust is & Grantor Trust, the taxpayer identification number of
my trust shall be my social security number, in accordance with Treasury Repulation
Section 301.6108-1(a)(2).




Article Two
Family Information

1 am wmarried. .
1 have one child ELEANDR C. HARTMAN AHERN, born on May 13, 1938.

I have also made provision for the following individuals in this agresment:

Name Relationship
JACQUELINE MARGUERITE MONTOYA. Granddaughter
KATHRYN ANN BOUVIER Granddaunghiter




Article Three
Trustee Succession Provisions

Section 3.01  Resignation of a Trustee

A Trustee may resign by giving notice to me. If T am deceased, a resigning Trustee shall
give notice to the income beneficiaries of the trust and to any other Trustee then serving.
Section 3.02  Trustee Succession During My Lifetime

During my lifetime, this Section shall govem the removal and replacement of my
Trustees.

{a) Removal and Replacement by Me

I may remove any Trustee with or without canse at any time. If a Trustee
is removed, resigns or cannot continue to serve for any reason, [ may serve
as sole Trustee, appoint a Trustee to serve with me or appoint a successor
Trustee,

() During My Incapacity

During any time that I sm incapacitated, the following, in the order
named, shall replace any then serving Trustee:

First, JACQUELINE MARGUERITE MONTOYA; and
then

Second, KATHRYN ANMN BOUVIER

If I ain incapacitated, a Trustee may be remeved only for cause, which
removal must be approved by a court of competent jurisdiction upon the
petition of an interested party.

All appointments, removals and revocations shall be by signed written instrument.

Notice of removal shall be delivered to the Trustee being removed and shall be effective
in accordance with the provisions of the notice,

Notice of appointment shall be delivered to and accepted by the successor Trustee end

shall become effective at that time. A copy of the notice shall be attached to this

agresment.

Section 3.03  Trustee Succession After My Death

After my death, this Section shall govern the removat and replacement of my Trustees.
{a) Successor Trustes

Upon my death, the following, in the order named, shall sexve as my
successor Trustee, replacing any then serving Trustee:

First, FACQUELINE MARGUERITE MONTOYA; and
then
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Second, KATHRYN ANN BOUVIER
(b) Trustees of the Separate Trusts

The primary beneficiary of a separate trust created under this agresment
may, upon attaiming the age of 21, appoint himself or herself as a
Cotrustee of his or her separate trust to serve with the then serving
successor Trustee. Upon attaining the age of 25, the primary beneficiary
Ay serve g4 sole trusiee.

At any time a beneficiary is serving a3 a Trustee of his or her trust before
attaining the age of 25, there must be at least one other Trustee serving
with the beneficiary. If a Trustee vacancy occurs and no designated
successor Trustee is available to serve, the vacancy shall be filled &s
provided in subsection {d) of this Section.

If the interest of a beneficiary will be merged into a life estate or an estate
for years because the beneficiary is serving as sole Trustee, the beneficiary
shall appoint a Cotrustee to avoid such merger. Similarly, if the interest of
a beneficiary becomes, or is likely to become, subject o the claims of any
creditor or to legal process as a result of serving as sole Trustes the
beneficiary shall appoint an Independent Trustee to serve as Cotmstes.

(c} Removal of a Trustee

A Trustee may be removed only for cause, which removal must be

approved by a court of competent jorisdiction upon the petition of any
beneficiary.

In no event shall the court petitioned to approve the removal of a Trustee
acquire any jurisdiction over the trust except to the extent necessary to
approve or disapprove removal of a Trustee.

if a beneficiary is a minor or is incapacitated, the parent or legal
representative of the beneficiary may act on behalf of the beneficiery.

{d) Default of Designation

If the office of Trustee of a trust created under this agreement is vacant
and no designated successor Tstee i able and willing to act as Trustee,
the primary beneficiary of the trust shall appoint an individual or corporate
fiduciary as successor Trustee.

Any beneficiary may petition a court of competent jurisdiction to appoint
a successor Trustes to fill any vacancy remaining unfilled after a peried of
30 days. By making such appointment, the court shall not thereby acquire
any jurisdiction over the trust, except to the extent necessary for making
the appointment.

If a beneficiary is a minor or is incapacitated, the parent or legal
representative of the beneficiary may act on behalf of the beneficiary.
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Sectlon 3.04  Notice of Removal and Appointment

Notice of retoval shall be in writing and shall be delivered to the Trustes being removed,
along with any other Trustees then serving. The notice of removal shall be effective in
accordance with its provisions.

Notice of appointment shall be in writing and shell be delivered to the successor Trustee
and any other Trustees then serving. The appointment shall become effective at the time

of acceptance by the successor Trustee. A copy of the notice shall be attached to this
agreement.

Section 3.05 Appointment of a Cotrustee

Any individual Trustee may appoint an individual or a corporaie fiduciary as a Cotrustee.
A Cotrustee so named shall serve only as long as the Trustee who appointed such
Cofrustee serves {or, if such Cotrustee was named by more than one Trustee acting
together, by the last to serve of such Trustees), and such Cotrustee shall not become a
successor Trustee upon the death, resignation, or incapacity of the Trustee who appointed
such Cotristee, unless so appointed under the tenms of this agreement. Although such
Cotrustes may exercise all the powers of the appointing Trustee, the combined powers of
such Cotrugtee and the appointing Trustee shall not exceed the powers of the appointing
Trustee alone, The Trustce appointing a Cotrustee may revoke the appointment at any
time with or without cause.

Saection 3.06 Corporate Fiduciaries

Any corporate fiduciary serving under this agreement as & Trustee must be a bank, trust
company, or public charity that is qualified to act as a fiduciary under applicable federal
and state law and that is not related or subordinate to any beneficiary within the meaning
of Section 6§72(c) of the Internal Revenue Code.

Such corporate fiduciary shall:
Have a combined capital and surplus of at least Five Million Dollars; or

Maintain in foree a policy of insurance with policy limits of not less than
Five Miliion Dollars covering the etrors and omissions of my Trustee with
a solvent insurance carrier licensed to do business in the state in which my
‘Trustee has ite corporate headquarters.

Section 3.07  Incapacity of a Trustee

If any individual Trustee becomes incapacitated, it shall not be necessary for the
incapacitated Trustee to resign as Trustee, For Trustees other than tme, & written
deciaration of incapacity by the Cotrustee, if any, or, if none, by the party designated to
succeed the incapacitated Trustee, if made in good faith and if supported by a written
opinion of incapacity by a physician who has examined the incapacitated Trustee, will
texminate the trustecship.
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Section 3.08  Appointment of Independent Spacial Trustee

If for any reason the Trustee of any trust created under this agreement is unwilling or
umable to act with respect to any trust property or aay provision of this agreement, the
Trustee shall appoint, in writing, a corporate fiduciary or an individual to serve as an
Independent Special Trustee as to such property or with respect to such provision. The
Independent Special Trustee appointed shall not be related or subordinate to any
beneficiary of the trust within the meaning of Section 672(c) of the Internal Revenue
Code.

An Independent Special Trustee shall exercise all fiduciary powers granted by this
agreement unless expressly limited elsewhere in this agreement or by the Trustee in the
instrment appointing the Independent Special Trustee. An Independent Special Trustee
tnay resign at any time by delivering written notice of resignation to the Trustee. Notice
of resipnation shall be effective in accordance with the terms of the notice.

Section 3.09  Rights and Obligations of Successor Trustees

Bach successor Trustee serving under this agreement, whether corporate or individual,
shall have all of the title, rights, powers and privileges granted to the initial Trustee
named under this agreement. In addition, each successor Trustee shall be subject to all of
the restrictions imposed upon, as well a5 all obligations and duties, both discretionary and
ministerial, given to the initigl Trustee named under this sgreement.

3.4
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Article Four
Administration of My Trust
During My Incapacity

Section 401 Definition of My Incapacity

1 shall be considered incapacitated during any time that, because of age, illness, mental
disorders, dependence on prescription medications or other substances, or any other
cause, | am unable to effectively manage my property or financial affairs.

Saction 4.02  Determination of My Incapacity

For purposes of this agreement, 1 am incapacitated if I am determined to be so under any
one of the following subsections,

{a) Determination by Physicians

I shall be deemed incapacitated if in the opinion of two licensed
physicians my then existing circumstances fall within the definition of
incapacity as provided in Section 4.01.

I shall be deemed restored to capacity if my personal or attending
physician signs a written opinion that I cen manage my property and
financial affairs.

(b) - Court Determination

1 shall be deemed incapacitated if a court of competent jurisdiction
determines that 1 am legally incapacitated, incompetent, or otherwise
unable o effectively manage my property or financial affairs.

(¢} Detention or Disappearance

I shall be deemed incapacitated if [ cannot effectively manage my property
or financial affairs due to my unexplained disappesrance or absence for
more than 30 days, or if | am detained under duress. My disappearance,
absence, or detention under duress may be established by an affidavit of
my Trustee, or, if no Trustee is serving under this agreement, by the
gffidavit of any beneficiary under this agreement. The affidavit shall
describe the circumstances of my disappesrance, absence, or detention
under dutess. A third perty dealing with my Trustes in good faith may
always rely on the representations contained in the affidavit,

Section 4.03  Trust Distributlons During My Incapacity

During any period of time that I em incapacitated, my Trustes shall administer my trust
and distribute its net income and principal as provided in this Section.

(a) Distributions for My Beneflt

My Trustee shall repularly and conscienfiously make appropriate
distributions of trust income and principal for my general welfare and
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comfort under the circumstances existing at the time such distributions are
made.

Distributions under this subsection shall nclude payments for any of my
enforceable legal obligations. My Trustee may &lso make distributions for
the payment of insurance premiums for insurance policies owned by me or
by my trust, including but not limited to, life, medical, disability, property
and casualty, errors and omissions and long-term health care insurance
policies.

My Trustee is authorized to honot piedges and continue to make pifts to

charitable organizations that I have regularly supported in the amounts [
have customarily given.

The examples included in this subsection are for purposes of illustration
only and are not intended to limit the authority of my Trustes to make
distributions for my benefit that my Trustee determines to be appropriate.

{b)  Manner of Making Distributions

My Trustee may imake distributions for my benefit in any one or more of
the following ways:

To me, but only to the extent I am able to manage such
distributions;

To other persons and entities for my use snd benefit,

To my agent or atiorney-in-fact authorized to act for me
under a legally valid durable power of attomey executed by
me prior to my incapacity;

To my guardian or conservator who has assumed

regponsibility for me under any court order, decree or
judgment issued by a court of eompetent jurisdiction.

(¢) Distributions for the Benefit of Persons Dependent on
Me

My Trustee also may distribute as much of the net income and principel as
my Trustee deems necessary for the health, education, maintenance or
support of persons that my Trustee determines to be dependent on me for
support,

(d} Guldance for My Trustee Ragarding Distributions

In making distributions under subsections {a) and (c), my Trustee shall

give consideration first to my needs, and then to the needs of those persons
dependent on me.

When making distributions under subsections (2) and (¢), I request, but do
not require, that my Trustee, in its sole and absolute discretion, consider
other income and resources available to the beneficiaries. My Trustee




may make unequal distibutions, distributions to some but not all
beneficiaries or no distributions.

A distribution made to a beneficiary under this Section shall not be
considered an advance and shall not be charped against the share of the
beneficiary that may be distdbutable under any othér provision of this
agreement,

Section 4.04  Appointment of the Trustmaker's "HIPAA” “Personal

Representative”

a. Provisions of the Act Regarding Personal Representatives.

Pursuant to 45 CFR 164.502(g)(1), promulgated under the Health Insurance
Portability and Accountability Act of 1996 (the Act), any entity covered by
the Act must treat the Personal Representative of an individual as follows:

“(g)(1) Standard: Personal representatives. As specified in this paragraph,
a covered entity must, sxcept as provided in paragraphs (g)(3) and (g)(5)
of this section, treat a_personal representative as the individual for
pumposes of this subchapter.” (emphasis supplied) (Neither of paragraphs
(2)(3) nor (g)(5) apply in this situation.)

b. Appolatment of the Trustmaker’s Personal Representative.

For purposes of this Section and the Act, the serving Trustee, ar Co-Trustees,
if more than one Trustee is serving, of my Trust shall be the Trustinaker’s
appointed “Personal Repregentative” As such, the Personal Representative
appointed under this Section shall have the same rights as the Trustmaker,
whether the Trustmaker is or is not considered disabled pursuant to eny
standard contained in this agreement or otherwise,

¢. Covered Entities Under the Act.

A covered entity includes, but is not limited to, the physician, health care
profesgionals, dentists, a health plan, hospital, laboratory, pharmacy, insurance
company, the Medical Information Bureau, Inc.,, other health care
clearingiicuses or persons or entiiies requiring compliance with the Act before
releasing protected health care information.

d. Coordination with an Agent or AHorney in Fact under any Health Carve
Fower of Atiorney

For the purpose of accessing any health care information covered by the Act,
both the Personal Representative appointed under this Section, and the Heajth
Care Agent appointed under my Health Care Power of Attomney shall be

43
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considered as “Personal Representatives™ under the Act, and either may
request health care information covered by the Act,

e. Legal Action to Enforce the Terms of this Section

My Trustee is specifically empowered to take any and all legal action
necessary to enforce the intent of this Section as regards accessing the
Trustmaker’s health care information in compliance with the Act, My Trustee
iz specifically empowered to seek a recovery of any legal fees and costs
incurred as a result of any legal action taken hereunder, or for any damages
caused by a covered entity’s failure to comply with the Act.

Section 4.05  Speclal Disability Instructions for MARJORIE T. CONNELL.

I have led an independent life. And through the course of my life I have managed to set
agide some savings and assets of value, 1 am mindful of the fact that nursing home care
is very costly and that, even at the rates currently in effect, the costs can be in the
neighborhood of $60,000.00 per year. I request my disability Trustee to investigate the
resources and services aveilable through Visiting Nurses Association, Home Hospice
Health Care, Meals on Wheels, pari-time private nursing care, or any and all other then-
available services which might provide for in-home care.

I request that my disability Trustee, make every reasonable effort to see to it that I am
taken care of in my own horne, at least or in the home of members of my family or loved
ones, and not placed in a long-term convalescent health care facility, nursing home, or
any similar facility. In my own home I find convenience, comfortable surroundings, and
I can maintain my own privacy and my own dignity.

In the event that family members or others are so kind as to care for me under
circomnstances where that care is necessary to prevent me from being institutionalized in a
nursing home, I direct my disability Trustee to pay to them upon their written request,
fair compensation for their abilities, talent, and time dedicated on my behalf. I further
request that whenever possible, in my Trustee discretion, my disability Trustee would see
to it that one or more family members or others may, if they wish, occupy my home
togather with me, without payment or rent, so that [ may receive care in my home to the
extent that s medically and physically possible.

1 wish to remain in my personal residence nnless | am 1 a coma, 1 request my Trustes to
peay the operating expenses of maintaining my residence, including normal domestic help.

1 direct my Trustee to consult with my Health Care Representative regarding the cost of
my medical care, and to pay all expenses incurred as a result of the decisions made by my
Trustes and Health Care Representative, The decision as to whether to reimburse my
Heslth Care Representative for expenses incurred in fullilling the duties of the Health
Care Representative pasition shall be in the sole and absolute discretion of my Trustee.

I further specifically prohibit my Tiustee from expending any trust funds for medical
treatment considered “extraordinary” or “heroic” by my Health Care Representative. The
decision as to whather treatment shall be congidered “exmraordinary” or “heroie” shall be
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in the sole end absolute discretion of my Health Care Representative contained in my
Health Care Power of Aitormey, or appointment of Health Care Representative,

If it should become necessary to sell my residence or for any other reason to dispose of
some or all of my temgible personal property from my living quarters, my Trustee shall
gtore or safeguard such tangible personal property {and pay all costs thercof) or,
alternatively, trimsfer custody and possession, but not title, for such storage or
safekeeping to the persons named az recipients of such property pursuant to this trust.

I wish to remain mentally and physically active as long as possible. [ direct my Trustee
to provide opportunities for me to engapge in social, recreational, and sports activities,
in¢luding travel, as my health permits, Such decisions shall be made in consultation with
my Health Care Representative. 1 further direct my Trustee to provide me with books,
tapes, and similar materdals consistent with my interests.

i 13 my desire to provide for the presence and involvement of religions clergy or spiritual
leaders in my care, provide them access to me at all times, maintain my memberships in
religion or spiritnal organizations, and enhance my opportunities to derive comfort and
spiritual satisfaction from such activities, including religions books, tapes and other
materials.

I further direct my Trustee, in cooperation with my Health Care Representative, to

provide for companionship for me congistent with my needs and preferences. I consider
such continuing interaction to be essential.

Finally, T authorize my Trustee to make advance arrangements for me in accordance with
the memorial instictions T have lef} in my Living Trust Portfolio if [ have not previously
made such advance arrangements myself. If I have left no memorial instructions, [
authorize my Trusteg, in consultation with my Health Care Representative, to make
advance arrangements considerad necessary or appropriate.
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Article Five
Administration of My Trust
Upon My Death

Sectlon 5.01 My Trust Shall Become lrrevocable

Upon my death, my trust shall become irrevocable and my social security number may no
longer be used to identify my frust. My Trustee shall apply for a separate taxpayer
identification number for my trust,

Sectlon 5.02  Administrative Trust

After my death and prior to the distribution of trust property as provided in the
subsequent Articles of this agreement, my trust shall be an administrative trust but may
continue to be kaown as the MTC LIVING TRUST. My administrative trust shall exist

for a reasonable period of time necessary to complete the adiministrative tasks set forth in
this Article.

Sectlon 5.03  Payment of My Expenses and Taxes
My Trustee is authorized but not directed to pay from the administeative trust:

Expenses of my last illness, funeral and burial or cremation, including
expenses of memorials and memorial services;

Legally enforceable claims against me or my estate,
Expenses of administering my trust and my estate; end
Court ordered allowances for those dependent upon me,

These authorized payments are discretionary with my Trustee, My Trustee may make
decisions on these pasyments without regard to any limitation on payment ol such
expenses imposed by law and may make payments without obtaining the approval of any
comt, No third party may enforce any claim or right to payment against my trust by
virtue of this discreticnary authority. My Trustee shall not pay any administrative
expenses from assets passing to au organization that qualifies for the federal cstate tax
charitable deduction or to a split-interest charitable trust.

My Trustee shall pay death taxes out of the principal of the trust property as provided in
Section 5,05, If, however, a probate estate is opened within six months from the date of
my death, my Personal Representative shall pay claims, expenses and death taxes from
my probate estate to the extent that the cash and readily marketable assets included in my
probate estate are sufficient to pay such items unless my Trustee has already paid them.

Sactlon 5.04  Rasiflclons an Cartaln Paymants from Qualifiad
Ratiremznt Plans

The “designation date” shall mean September 30 of the calendar year following the
calendar year in which my death pecurs, or such other date as shall be established by
Treasury Regulations or other tax law anthority as the final date for determining whether
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this trust meets the requirements for treatrent of the trust’s oldest beneficiary as if he or

she had been named directly as beneficiary of any qualified retirement plan payable to
this trust.

Notwithstanding any other provision of this agreement or state law fo the contrary, Ty
Trustee may not, on or after the “designation date”, distribute to or for the benefit of my
estate, any chavity or any other non-individval beneficiery any qualified retirement
benefit payable to a trust created under this agreement. It is my intent that all such
qualified retirement benefits held by or payable to this trust on or after the designation
date be distributed to or held for only individual beneficiaries, within the meaning of
Section 401(a}(9)} of the Internal Revenue Code.

Aceordingly I direct that qualified retirement benefits not be used or applied cn or after
the designation date for payment of my debis, taxas, expenses of administration or other
claims against my estate or for payment of estate, inheritance or similar transfer taxes due
on account of my death (other than those directly attributable to and the legal obligation
of a particular Qualified Retirement Flan). This Section shall not apply to any bequest or
expense that is specifically directed 1o be funded with qualified retirement benefits.

Saction 5.05 Payment of Death Taxes

For the pusposes of this Article, the term “death taxes™ shall refer to any taxes imposed
by reason of my death by federal, state or local authoritics, inchuding but not limited to
estate, inheritance, gift, and direct-skip generation-skipping transfer taxes. For purposes
of this Section, death taxes shall not include any additional estate tax imposed by Section
203 1(cHSHC), Section 2032A(c) or Section 2057(f) of the Internal Revenue Code or ény
other comparable recapture tax imposed by any taxing authority. Nor shall death taxes
include any generation-slipping transfer tax, other than a direct skip generation-skipping
transfer tax.

Except as otherwise provided in this Section or elsewhere in this agreement, my Trustec
shall provide for payment of all death taxes from the administrative trust without
apportionment. My Trustee shall not seek contribution toward or recovery of any such
payments from any individual.

{a) Protactlon of Exempt Property

In no event shall death taxes be allocated to or paid from any assets that
are not included in my gross estate for federal estate tax purpeses.

(b} Protzctlon of the Tharitable Daduction

No death taxes shall be allocated to or paid from any assets passing to an
organization that qualifies for the federal estate tax charitable deduction,
ot from any agsets passing to a split-inferest charitable trust, unless my
Trustes has first used all other agsets svailable to my Trustee to pay the
taxes.

{s}  Proparty Passing Quisida of My Trus?

Death taxes imposed with respect to property included in my gross esiate
foor death tax purposas but passing outside of my trust shall be apportioned
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among the persons and entities benefited in the proportion that the taxable
value of the property or interest bears to the total taxable value of all
property and interests included in my gross estate for death tax purposes.
The values to be used for the apportionment shall be the values as finally
determined under federal, state or local law as the case may be.

Section 506 No Appertlonment Between Cumrent and Future Interests

No interest in income and no estate for years or for life or other temporary interest in any
property or trust are subject to apportionraent as between the temporary interest and the
remainder, The tax on the temporary interest and the tax, if any, on the remainder are

chargeable against the corpus of the property or trust subject to the temparary interest and
remainder.

Section 5.07 Coordination with My Personal Represeniative

The following provisions are intended to help facilitate the coordination between my
Personal Representative, if any, and my Trustee. These provisions apply even if my
Personal Representative and my Trustee are the same person or entity.

{a) Reliance on My Personal Representativa

My Trustee may rely upon the written reguest of my Personal
Representative for payments authorized under this Article and the arnounts
included in such payments without computing the sums invelved. If a
payment is made under this Article to my Personal Representative, my
Trustee shall not have any duty to inquire into the application of the
payment.

(k)  Receipt of Probate Property
My Trustee may accept or decline any distributions of property tendered
to my Trustee by my Personal Representative. As to property deemed

acceptable by my Trustee, my Trustee may accept the property without
sudit and without obligation to review the records of my Personal

Representative.
{c} Purchass of Assets from and Loans to My Probata
Eatata

My Trustee is authorized to purchase and retain, as an investment for my
trust estate, any property that forms a part of my probate estate. My
Trustee may make loans, with or without security, 1o my probate estate.
My Trustee shall cot be liable for any loss suffered by my trust as a result
of the exercise of the powers granted to my Tristee in this subsection.

(dy Discrelionacry Qistribuiions te My Parsonal
Roprassntative

My Trustee is authorized to distribute to my probats estate, as a
beneficiary of this trust, cash or other trust peoperty, including acerued




income, to whatever extent my Trustee determines it to be in the best
interests of the beneficiaries of my trust,

Section 5.08  Authority {o Make Tax Elections

Following my death, I authorize my Trustee to make tax elections as provided in this
Section. If, however, & Personal Representative is appointed for my probate estate and as
my Personal Representative is the recipient of specifie statutorily delegated authonty
relative to any tax election, the discretionary suthority granted my Trustee relative to the
tax clection shall be subordinate to the statutorily delegated authority.

{a) Tax Elections

My Trustee's anthority to make tax elections shell include, but shall not be
limited to, the right te choose the alternate valuation date, the right ta elect
whether to take administration expenses as estate tax deductions or income
tax deductons, the right to gllocate my unused generation-skipping
exemption to all or any porticn of the trust property, the right to make
special usc valuation elections, and the right to defer payment of all or any
portion of any taxes,

My Trustee may elect to ireat my adininistrative trust as part of my estate
for federal or state income tax parposes or both.

My Trugtee may elect to have trust praperty qualify for the “family owned
business deduction” authorized under Section 2057 of the Internal
Revenue Code, My Trustee may enter into any agreement on behalf of my
trust that is necessary to validly make such election under the Ixternal
Revenune Code.

My Trustcc may make equitable adjustments between income and
principal on account of any tax elections made by my Trustee,

{b)  Allocation of GST Exemption

My Trustee may elect to allocate or not allocate any portion of the
aveilable GST exemption under Section 2631 of the Internal Revenue
Code, or & counterpart exemption under any applicable state law, to any
property of which I am the transferor or deesmed transferor for generation-
skipping transfer tax purposes, including any property transferred by me
during my life as to which 1 did not make an allocation prior to death. The
exercise of such disgretion shall be baged on the transfers, gift tax retums
and other information known to my Trastee, with no requirement that
allocations benefit the venous transferees or beneficiaries equally,
proportionally, or in any other particnlar manner.

(c) Qualifled Consarvation Easamants

My Trustes may create 2 qualified conservation casemant, as defined in
Section 2031{c)EHA) of the Internal Revenue Code in any laed held by
my trust and make the necassary election provided by Section 2031(c)(6).

5.4
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Section 5.09 Payment of Charitable Bequests

I instruct my Trustee to satisfy all of my charitable gift= and bequests, to the extent
possible, from property that constitutes income in respect of a decedent.
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Article Six
Specific Distributions and Disposition of Tangible
Personal Property

Section 6.01  Specific Distrlbution to LINDA VARGAS

As soon ag practicable after my death, my Trustes shall distribute 310,000 to LINDA
VARGAS.

If LINDA VARGAS should predecease me, this distribution shall lapse and the property

subject to this distribution shall instead be distributed under the other provisions of this
agreement.

Property passing under this Section shall pass free of any administrative expenses or
death 1axes.

Section 6.02  Specific Distribution to SALLY ROSE

As soon as practicable after my death, my Trustes shall distribute $5,000 to SALLY
ROSE. '

If SALLY ROSE should predecease me, this distribution shall lapse and the property
subject to this distribution shall instead be distributed under the other provisions of this
agreement.

Praperty passing under this Section shall pass free of any administrative expenses or
death taxes.

Section 6,02 Specific Distribution to GREAT GRANDCHILDREN

As soon as practicable after my death, my Trustee shall alloeate my JP Morgan Bond
held through Wells Fargo Account Number W68560920, if in existence at my death, to
be divided into as many shares as shall be necessary to create one equal share for each
child of JACQUELINE MARGUERITE MONTOYA and KATHRYWN ANN BOUVIER
to be held in a separate trust for the benefit of each ane of them to be administered as
provided in this Section.

Praperty passing under this Section shall pass free of any administrative expenses or
death {axes.

My Trustee shall administer the amount set aside for each Beneficiary as follows:
{a) Distributions of Incomes and Principal

My Trustee may distribute t¢ a Beneficiary as much of the income and
principal of their trust as my Trustee determines is necessary or advisable
for their health, education, maintenance and support.

Any undistributed net income shall be accurnulated and added to principal.
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(b)  Distribution Upon the Death of a Beneficiary

If a Beneficiary should die after the establishment of their trust, but before
the complete distribution of their trust, my Trustee shail distribute the
remaining trust property under the Articles that follow.

Section 6.04  Specific Distribution to ELEANOR €. HARTMAN AHERN

As soon as practicable after my death, my Trustee shall allocate the sum of $300,000 to
be held in a separate trust for the benefit of ELEANCR C. HARTMAN AHERN 1o be
administersd as provided in this Section,

If ELEANOR C. HARTMAN AHERN should predecease me, this distribution shall
lapse and the property subject to this disiribution shall instead be distributed under the
other provisions of this agresment.

Property passing under this Section shall pass free of any administrative expenses or
death taxes.

My Trustee shall administer the amount set sside for ELEANOR C. HARTMAN
AHERIN as follows:

(a) Distributions of income and Principal

My Trustee may distiibute to ELEANOR C, HARTMAN AHERN as
inuch of the income and principal of her trust as my Trustee determines is
necessary of advisable for her health, education, maintenance and suppont.

Any undistributed net income shall be accumulated and added to principal.

(b)  Distribution Upon the Death of ELEANOR C. HARTMAN
AHERN

If ELEANOR C, HARTMAN AHERN should die afler the establishment
of her trust, but before the complete distribution of her trust, my Trastee
shall distribute the remaining trust property to the descendants of
ELEANOR C. HARTMAN AHERN, per stirpes, in separate trusts,

If ELEANOR C. HARTMAN AHERN has no descendants, my Trustee shall distribute
the balance of the trust property under the Articles that follow,

Section 8.05  Speclic Distribution to SHEILA HATHORMN WHITE

AS soon as practicable afier my death, my Trustee shall distribwie the real property
located at 1325 Strong Drive, Las Vegas, Nevada 89102 to SHEILA HATHORN
WHITE.

If SHEILA HATHORN WHITE should predecease me, this distribution shall lapse and
the property subject to this distribution shall instead be distributed under the other
provisions of this agreement.

Property passing under this Section shall pass free of any administrative expenses or
death taxes,




Section 6.06  Distributlon of Tanglble Personal Property by Mamarandum

I reserve the right to make dispositions of items of tangible personal property by a signed
written memorandurn executed after [ sign this agreement that refers to my trust and lists
items of tangible personal property and designates the beneficiary of each item. If I
execute a memotandum, the memorandum is to be Incorporated by reference into this
agreement fto the extent permitted by law,

I direct that upon my death, my Trustee distzibute the itemns of tangible personal property
listed in the memorandum, together with any insurance policies covering such property
and claims under such policies, as provided in the memorandum. Should I Jeave multiple
written memoranda that conflict as to the disposition of any item of tangible personal
property, the memorandum with the most recent date shall control as to those items that
are in conflict.

If the memorandum with the most recent date conflicts with a provision of this agresment
as to the specific distribution of any item of tangible personal property, the provisions of
the memorandum with the most recent date shall control as to those items that are in
conflict,

If the memeoranduin ¢an not legally be incorporated by reference, the memorandum shall
then be treated as an amendment to my trust and I request that my Trustee follow my
wishes and distribute the items of tangible personal property listed in the memorandum
according to its terms.

Section 6.07  Distribution of Remaining Tangible Personal Property

My Trustee shall distribute any tangible personal property not disposed of by a written
memorandun under the Articles that follow.

Section 8.08  Definition of Tangible Personal Proparty

For purposes of this Article, my tangible personal property shall include but not be
limited ta my housechold furnishings, appliances and fixtures, works of art, motor
vehicles, pictures, collectibles, personal wearing apparel and jewelry, books, sporting
goods, and hobby paraphernalia.

My tangible personal property shall not include any property that my Trustee, in its sole
and abselute discretion, determines to be part of any business or husiness interest owned
by e or my trust.

If my Trustee receives property 10 be distributed under this Article from my probate
estate or in any other manner afier my death, my Trustee shall distribute the propeny,
free of trust, in accordance with this Article. The fact that an item of tangible personal
property was not received by my trust until after my deatl shall not affeet the validity of
the gift. If property to be distributed under this Article is not part of the trust property
upon my death and is not subsequently teansferred to my Trustee fiom my probate estate
ot in any other manncr after my death, then the specific distribution of property made in
this Article shall be considered null and void, without any iegal or binding effect.
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Section 6.02 Encumbrances and Incidental Expenses of Tangible
Personal Property

My Trustee shall distribute property under this Article subjeet to any liens, security
interests or ather encumbrances on the property.

My Trustee shall pay, as an administration expense, the reasonzble expenses of storing,
insuring, packing, transporting and otherwise caring for my tangible personal property
until each item of property is actually delivered to the appropriate beneficiary.

Section 6.10  Residuary Distribution

Any tangible personal property not distributed under this or prior Articles of this
agreement shail be distributed a5 provided in the Articles that follow.

6-4
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Article Seven
Creation of Trust Shares Upon My Death

Section 7.01  Divislon of My Trust

My Trustee shall divide the remaining trust property into Exempt and Nonexempt Shares.
My Trustee shall allocate a fraction (the “Exempt Fraction™) of the remaining trust
property to the Exempt Share as defined in subsection (a). The balance of the trust
property shall be aliocated to the Nonexempt Share,

My Trustee shall administer the Exempt Share as provided in Asticle Eight. My Trustee
shall administer the Nonexempt Share as provided in Atticle Nine.

(a) Computation of the Exempt Fractlon

The numerator of the Exempt Fraction is equal to the amount, if any, of
my gvailable GST Exemption, as defined in Section 15.05(c), and the
denominator is the aggregate value, for federal estate tax purposes, of the
remaining trust property.

(b}  Satisfaction of the Exempt Fractlon

My Trustee shall have complete authority and discretion to allocate
property to the Exempt Share in satisfaction of the Exempt Fraction in
cash or ta kind, or partly in cash and partly in kind, or in undivided
interests in property.

In making the computations necessary to determine the Exempt Fraction,
my Trustee shall use those values as finally determined for federal estate
tax purposes. Once determined the Exempt Fraction shall be fixed and
shall not vary with changes in the value of the trust property subsequent to
the valuation date used for federal estate tax purposes. However, since the
Exempt Fraction is not intended to be a gift of a specified dollar amount or
pecuniary in nature, my Trustee shall apply the fraction to the assets at
their actual value on the effactive date or dates of distribution so that the
actual value of the fractional share resulting from the application of the
Exempt Fraction will include fluckwalions in the value of the irust
propelty.,

If the numerator of such fraction is zera, no property shall be allocated to
the Exempt Shere. If the numerator of the fraction is equal to or greater
than the denominator, all the remaining trust property shall be allocated to
the Bxempt Share.

{¢)  Allocation of GST Examption

I recomtnend, but do not require, that my Personal Representative or my
Trustee will allocate my available GST Exemption to the Exempt Share.
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Article Eight
My Exempt Property

My Trustee shall administer end distribute my remaining exempt trust praperty (not
distributed under prior Articles of this agreement) under the terms of this Article.

Section 8.01  Divislon of My Exempt Property
My Trustee shall divide my exempt property into shares as follows:

Name Share
JACQUELINE MARGUERITE MONTOYA 172
KATHRYN ANN BOUVIER 1/2

My Trustee shall administer the exerapt share of each beneficiary in an exempt frust as
provided in the Sections that follow.

Saction 8.02  Distribution of the Exempt Share for JACQUELINE
MARGUERITE MONTOYA

My Trustee shall hold and administer the exempt share set aside for SACQUELINE
MARGUERITE MONTOYA in a separate trust under the provisions of this Section.

{a}  Distributions of Income and Principal

My Trustee maay distdbute to JACQUELINE MARGUERITE
MONTOYA as much of the income and principal of her exempt trust as
my Trustee determines is necessary or adviseble for her heslth, gducation,
maintersance and support,

Any undistributed net income shall be accumnlated and added to principal.

(b} Distributions on the Daath of JACQUELINE
MARGUERITE MONTQYA

if JACQUELINE MARGUERITE MONTOYA should die after the
establishment of her exempt trust, but before the complete distribution of
her exempt trust, my Trustee shall distribute the remaining trust property
to her descendants, per sfirpes, in separate trusts. If she has no living
descendants, my Trustee shall distribute the belance of the trust property
to KATHRYN ANN BOUVIER in a separate trust. The trust is to be held
and administered under the same provisions as JACQUELINE
MARGUERITE MONTOYA’s exempt trust.

(c) Distribution if JACTIVELIME MARGUERITE MOMTOYA is
Dacassad

If JACQUELINE MARGUERITE MONTOYA should die before the

establishment of her exempt trust, my Trustee shall distribute the

JACQUELINE MARGUERITE MONTOYA’s share 10 the descendants

of JACQUELINE MARGUERITE MONTOYA, per stirpes, in separate
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trusts. My Trustee shall administer the trusts under the same provisions as
JACQUELINE MARGUERITE MONTOYA s exempt trust,

If she has no living descendants, my Trustee shall distribuie
JACQUELINE MARGUERITE MONTOYA s share to KATHRYN ANN
BOUVIER in a separate trust, The trust is to be held end administered
under the same provisions as JACQUELINE MARGUERITE
MONTOYA’s exempt trust.

Sectlon 8.03  Distribution of the Exempt Share for KATHRYN ANN
BOUVIER

My Trustee shall hold and administer the exempt share set aside for KATHRYN ANN
BOUVIER in a separate trust under the provisions of this Section,

(a) Dlstributions of Income and Principal

My Trustee may distribute to KATHRYN ANN BOUVIER as much of
the income and principal of her exempt trust as my Trustee determines js
necessary or advisable for her health, education, maintenance and suppott.

Any undistributed net income shall be accumulated and edded 1o principal.
{b) Distributlons on the Death of KATHRYN ANN BOUVIER

If KATHRYN ANN BOUVIER should die after the estahlishment of her
exempt trust, but before the complete distribution of her exempt trust, my
Trustee shall distribute the remaining trust property to her descendants,
per stirpes, in separate trusts. If she has no living descendants, my Trustee
shall distribute the balance of the trust property to JACQUELINE
MARGUERITE MONTOYA in a separate trust, The trust is to be held
and administered under the same provisions as KATHRYN ANN
BOUVIER's exempt trust.,

{¢) Distribution if KATHRYN ANN BOUVIER is Deceasad

IfKATHRYN ANN BOUVIER should die before the egtablishment of her
exempt trust, my Trustee shall distdbute the KATHRYN ANN
BOUVIER’s share io the descendants of KATHRYN ANN BOUVIER,
per stirpes, in separate trusts. My Trustee shall administer the trusts under
the same provisions as KATHRYN ANN BOUVIER's exempt trust.

If she has no living descendants, my Trustes shall distribute KATHRYN
ANN BOUVIER’s share to JACQUELINE MARGUERITE MONTOYA
in a separate trust. The trust is to be beld and administered under the sane
provisions as KATHRYN ANN BOUVIER's exempt trust.
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Article Nine
My Nonexempt Property

My Trustee shall adnminister and distribute my remaining nonexempt trust property {not
distributed under prior Articles of this agresment) under the terms of this Article.

Section 9.01  Division of My Nonexempt Trust Property
My Trustee shall divide my nonexempt into shares as follows:

Name Share
JACQUELINE MARGUERITE MONTOY A 1/2
KATHRYN ANN BOUVIER 1/2

My Trustes shall administer the share of each beneficiary as provided in the Sections that
follow.

Section 9.02  Distribution of the Share for JACQUELINE MARGUERITE
MONTOYA

My Trustee shall administer the nonexempt share set aside for JACQUELINE
MARGUERITE MONTQY A in trust as provided in this Section.

(a)  Distributions of Income and Principal

My Trustee may distribute to JACQUELINE MARGUERITE
MONTOYA. as much of the income and principal of her nonexempt trust
a3 my Trustee determines is necessary or advisable for her heslth,
education, maintenance and support,

Any undistributed net income shall be accunulated and added to principal.

(b)  Distribution Upon the Death of JACQUELINE
MARGUERITE MOMNTOYA

Subject to the provisions of the next paragraph, JACQUELINE
MARGUERITE MONTOYA shall have the unlimited and unrestricted
testarnentary general power to appoint any property remaining in her
nonexempt trust at her death among her Descendants and the creditors of
JACQUELINE MARGUERITE MONTOYA’s estate.

JACQUELINE MARGUERITE MONTOY A may not exercise this power
of appointment to appoini to her estate, her creditors, or the creditors of
her estate from the limited share of her nonexempt trust, For purposes of
this power of appointment, the “limited share” of JACQUELINE
MARGUERITE MONTOYA’s nonexempt trust is that portion of her
nenexempt trust that has an inclaston ratio for generation-skipping transfor
tax purposes of zero or which, in the absence of the exercise of the power
of appeintment, would 0ot constifts a taxable peneration-skipping
transfer at her death, If the generation-skdpping tax does not then apply,
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the Limited share shall be JACQUELINE MARGUERITE MONTOYA’s
entive nonexempt trust.

Insofar as emy part of JACQUELINE MARGUERITE MONTQYA’s
oonexempt trust shall not be effectively appointed, my Trustee shall
distribute the remaining unappointed per stirpes in trusts to the
descendants of JACQUELINE MARGUERITE MONTOYA. If
JACQUELINE MARGUERITE MONTOYA has no living descendants,
my Trustee shall distribute the balance of the trust property to KATHRYN
ANN BOUVIER in a separate trust. The trust is to be held and
administered under the same provisions as JACQUELINE
MARGUERITE MONTOYA's nonexerpt trust,

(c) Distribution if JACQUELINE MARGUERITE MONTOYA is
Deceased

If JACQUELINE MARGUERITE MONTOYA should die before the
establishment of her trust, my Trustee shall distribute JACQUELINE
MARGUERITE MONTOYA’s share per stirpes in trusts to the
descendants of JACQUELINE MARGUERITE MONTOQYA. My Trustes
shall administer the trusts under the same provisions as JACQUELINE
MARGUERITE MONTCYA s nonexempt trust.

If JACQUELINE MARGUERITE MONTOYA has no living descendants,
my Trustee shall distribute JACQUELINE MARGUERITE MONTQYA s
share to KATHRYN ANN BOUVIER in a separate trust, The trust is to
be held and administered under the same provisions as JACQUELINE
MARGUERITE MONTOYA’s nonexemipt trust.

Section 9.03  Distribution of the Shars for KATHRYN ANN BOUVIER

My Trustee shall administer the nouexempt share set aside for KATHRYN ANN
BOUVIER in trust as provided in this Section,

(a) Distributions of Income and Principal

My Trustec may distribute to KATHRYN ANN BOUVIER as much of
the income and principat of her nonexenpt trust ag my Trustee determines
is necessary or advisable for her health, education, maintenance and
support.

Any undistributed net income shall be accumulated and added to principal.
{b) Distribution Unon tha Deaih of KATHRYMN ANN BOUWVIER

Subject to the provisions of the next paragraph, KATHRYWN ANN
BOUVIER shall have the wnlimited and unrestricted testamentary general
powzr to appoint any property remaining in her nonexempt trast at her
death among her Descendants and the creditors of KATHRYN ANN
BOUVIER’s sstate,
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KATHRYN ANN BOUVIER may not exercise this power of appointment
to appoint to her cstate, her creditors, or the creditors of her estate from the
limited share of her nonexempt trust. For purposes of this power of
appointment, the “limited share” of KATHRYN ANN BOUVIER’s
honexempt frust is that portion of her nonexempt trust that has an
inclusion ratic for generation-skipping transfer tax purposes of zero or
which, in the absence of the exercise of the power of appoiftment, would
not constitute o taxable generation-skipping transfer at her death. [f the
generation-skipping tax does not then apply, the limited share shall be
KATHRYN ANN BOUVIER s entire nonexempt trust,

Insofar as any part of KATHRYN ANN BOUVIER's nonexempt frust
shall pot be effectively appointed, my Trustee shall distribute the
remaining unappointed per stirpes in trusts to the descendants of
KATHRYN ANN BOQUVIER. If KATHRYN ANN BOUVIER has no
living descendenty, my Trustee shall distribute the balance of the trust
property to JACQUELINE MARGUERITE MONTOYA in a separate
trust. The trust is to be held and administered under the same provisions
as KATHRYN ANN BOUVIER’s nonexempt trust.

(c) Distribution if KATHRYN ANN BOUVIER is Deceasad

I KATHRYN ANN BOUVIER should die before the establishment of her
trust, my Trustee shall distribute KATHRYN ANN BOUVIER’s share per
stitpes in trusts o the descendants of KATHRYN ANN BOUVIER. My
Trustee shall administer the frusts under the same provisions as
KATHRYN ANN BOUVIER’s nonexempt trst,

If KATHRYN ANN BOUVIER has no living descendants, my Trustee
shall distribute KATHRYN ANN BOUVIER’s share to JACQUELINE
MARGUERITE MONTOQYA in a separate trust. The trust is to be held
and administered under the same provisions as KATHRYN ANN
BOUVIER's nonexempt trust.

9.3
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Article Ten
Remote Contingent Distribution

If, at any time, there is no person or entity qualified to receive final distribution of my
trust estate or any part of it, then my Trustee shall distribute the portion of my trust estate
with respect to which the failure of qualified recipients has occurred to those persons who
would inherit it had I then died intestate owning the property, ss determined and in the
proportions provided by the laws of Nevada then in effect.

10-1
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Article Eleven
Administration of Trusts for Underage and Incapacitated
Beneficiaries

Section 11.01  Distributions for Underage and Incapacitated Baneficlaries

If under another provision of this agreement any part of the trust property is directed 10 be
distributed outright, or if a distribution is required to be made, to a person when that
person has not yet aftained the age of 21 years, or at a time when that person is
incapacitated and in the opinion of my Trustee is unable to manage the distribution
properly, my Trustee may distribute or retain the trust property in any one or more of the
following methods described in Section 11.02.

Notwithstanding the preceding paragraph, if under another provision of this agreement
any part of the trust property becomes distributable outright, or if a distribution is
required to be made, 10 a person when that person is receiving or applying for needs-
based government benefits, my Trustee shall distribute or retain the trust property as
described in Section 11.03.

1 request, but do not require, that before making a distribution to a beneficiary, iy
Trustee, to the extent that it is both reasonable and possible, consider the ability the
beneficiary demonstrated in managing prior distributions of trust property.

Section 11.02 Methods of Distributlon

My Trustee may distribute or retain trust property in any one or more of the following
methods for the benefit of any beneficiary subject to the provisions of this Section:

{a)  Distributlon to Banaficiary
My Trusiee may distribute trust property directly to the beneficiary.

(b) Distribution to Guardlan or Consarvator or Famlly
Mambear

My Tiustee may disiribute trust property to the beneficiary’s guardian,
conservalor, parent or a family member or other person who has assumed
the responsibility of caring for the beneficiary.

() Distribution ta Custedian

My Trustee may distribute trust property to any person or entity, including
my Trustee, as custodian for the beneficiary under the Uniform Transfers
o Minors Act, or similar statute.

{d) Qistrioution to Oiher Parzons or Entitles

My Trustes may distnbute trust property to other persons and entities for
the use and benzfit of the beneficiary,

70



{e}  Distribution to Agent under Durable Power of Attorney

My Trustee may distribute trust property to an agent or attorney-in-fact
anthorized to act for the beneficiary under & legally valid durable power of
attorney executed by the beneficiary prior to the incapacity.

{f) Retention in Trust

My Trustee may retain frust property in a separate trust for the benefit of
the beneficiary until the beneficiary attains 21 years of age of, in the
opinion of my Trustee, is no longer incapacitated (as the case may be).

My Trustee shall distribute as much of the net income and principal of any
trust created under this subsection that my Trustee deems necessary or
advisable for the health, education, maintenance and support of the
beneficiary for whom the trust was created. My Trustee shall accumulate
any undistributed net income and add such income to principal,

When the bensficiary for whom a trust is created under this subsection
attains 21 years of age or is no longer incapacitated (as the case may be),
the beneficiaty may withdraw from the trust at any time or times any
portion or all of the accwnulated trust income and principal.

The beneficiary for whom a trast is created under this subsection shall
have the testamentary general power to appoint all or any portion of the
principal and undistributed income remaining in the beneficiary’s trust at
his or her dcath among one or more persons or entities, including the
creditors of the beneficiary’s estate. The beneficiary shall have the sole
and exclusive right to exercise this general power of appointment,

I'intend that this testamentary power of appaintment be a general power of
appointment as defined in Section 2041 of the Internal Revenue Code.

If the beneficiary fails to validly exercise this testarnentary general power
of appointment, my Trustee shall distribute the balance of his or her trust
property to the then living descendants of the beneficiary, per stirpes,

If the beneficiary has no then living descendants, my Trustee shall
distribute the beneficiary’s remaining trust property per strpes to the
living descendants of the beneficiary’s nearest lineal ancestor who was my
descendant or if no such descendant is then living, to my then living
descendants, per stirpes,

If T have no then living descendants, wmy Trustee shall distribute the
remaining trast property es provided in Article Ten,
Jaction 11.03  Spaclal Meads Trust

My Trustes shall distribute or retain trost propenty as follows for the henefit of any
beneficiary who is subject to the provisions of this Section:

1.2




{a}  Distributions for Special Needs

My Trustee, in its sole, sbsolute, and unreviewabls discretion, may
distribute discretionary amounts of net income and principal for special
needs of the beneficiary not otherwise provided by governmental financial
assistance and benefits, or by the providers of services,

“Bpecial needs” refers to the requisites for maintaining the good health,
safety, and welfare when, in the discretion of my Trustee, such requisites
are not being provided by any public agency, office, or department of any
state or of the United States,

“Special needs” shall alse include, but not be limited to, medical and
dental expenses, annual independent checkups, clothing and equipment,
programs of training, education, treatment and rehabilitation, private
residential care, transportation (including vehicle purchases), maintenance,
insurance, and essential dietary needs. “Special needs” may include
spending money; additional food; clothing; electronic equipment such ss
radio, recording and playback, television and computer equipment,
camping; vacations; athledc contests; movies; frips; and money to
parchase appropriate gifts for relatives and friends.

My Trustee shall have no obligation to expend trust assets for such needs,
but if my Trustee, in its sole, absolute and unreviewable discretion,
decides to expend trust assets, under no circumstances should any amounts
be paid to, or reimbursed to, the federal government, any state, or any
governmental agency for any purpose, including for the care, support, and
maintenance of the beneficiary.

{b)  Objactive o Promota Independence of the Benaficiary

While actions are in my Trustee’s sole, absolute and unreviewsble
discretion, all parties to this trust agreement should be mindfal that it is
my wish that the beneficiary live as independently, productively, and
happily as passible.

{c)  Trust Assots not to ba Consldered Availabla Rasourca
to tha Benaficiary

The intent of the provisions of this Section 11,03 is to supplement any
benefits received, or for which the benefiviary may be eligibie, through or
from various governmental assistancs programs and not to supplant zny
such benefits. All actions of my Trustee shall be directed toward carrying
out this intent and the discrztion granted my Trustee under this agreement
to carry out this intent is absolute.

For purposes of determiniag the ben»ficiary’s eligibility for any such
benefits, no part of éhe principal or undistributed income of the trust estate
shall be considered available to the beneficiary for public benefit
purposes. The beneficiary shall not be considercd to have access to
principal or income cf the trust, and he or she has no ownership, right,
authority, or power tu convert gny asset into cash for s or her own use.
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My Trustee shall hold, administer, and distribute all property allocated to
this trust for the exclusive bemefit of the beneficiary during his or her
Lifetime. All distributions fiom this tust share are in the sole, absolute,
and unreviewsble discretion of my Trustee, and the beneficiary is legally

restricted from demanding trust assets for his or her support and
maintenance,

In the event my Trustee is requested to release principal or income of the
trust to or on behalf of the beneficiary to pay for equipment, medication,
or services that any govermnment agency is authorized to provide, or in the
event my Trustee is requested to petition e court or any other
administrative agency for the release of trust principal or income for this
putpose, my Trustee is authorized to deny such request and is authorized
in. its discretion to take whatever administrative or judicial steps may be
necessary to continue the beneficiary’s eligibility for benefits, including
obteining legal advice about the beneficiary’s specific entitlement to
public benefits and obtaining instructions from a court of competent
jurisdiction ruling that neither the trust corpus nor the trust income is
available to the beneficiary for eligibility purposes. Any expenses of my
Trustee in this regard, including reasonable attorneys® fees, shall be a
proper charge to the trust estate.

{(d] Distribution Guidelines

My Trustee shall be respomsible for determining what discretionary
distributions shall be made from this trust. My Trustee may distribute
discretionary amounts of income and principal 1o or for the benefit of the
beneficiary for those special needs not otherwise provided by
governmenial financial essistance and benefits, or by the providers of
services. Any undistributed income shall be added to principal. In
making distributions, my Trustes:

Shall consider any other known income or resources of the
beneficiary that are reasonably available:

Shall take into consideration all entitlement benefits from
any governmeatt agency, such as Social Security disability
payments, Medicare, Medicaid {or any state Medicaid
program €quivalent), Supplemental Security Income (SSI),
In-Home Support Service (FHSS) and any other special
purpose benetits for which the beneficiary is eligible;

Shall take into consideration resource and income
limitations of any such assistance prograns;

Shall make expenditures so that the beneficiary’s standard
of living witl be comfortable and enjoyable;

Shall not be cobligated to or compelled to make specific
payments;
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Shall not pay or reimbuse any amounts to any
governmental agency or department, unless proper demand
is made by such governmental agency and reimbursement
is required by the state; and

Shall not be liable for any loss of benefits.
{e) No Seeking of Order to Distribute

For purposes of determining the beneficiary’s state Medicaid program
equivalent eligibility, no part of the principal or undistibuted income of
the trust estate shall be considered available to the beneficiary. My
Trustee shall deny any request by the beneficiary to (1) release principal or
income of the trust to or on behalf of the beneficiary to pay for equipment,
medication, or services that the state Medicaid program equivalent would
provide if the trust did not exist; or (2) petition a court or any other
administrative agency for the release of trust principal or income for this
purpose. My Tiustee may, in its sole, sbsolutc and unreviewable
discretion, take necessary administrative or legal steps to protect the
beneficiary’s state Medicaid program equivalent eligibility, including
obtaining a ruling from a court of competent jurisdiction that the trust
principal is not aveilable to the beneficiary for purposes of determining
state Medicaid program equivalent eligibility. Expenses for this purpose,
including reasonable attorneys’ fees, will be a proper cherge to the trust
estate,

{f) indemnification of Trustee Whan Acting in Gaod Faith

My Trustee shall be indemnified from the trust property for any loss or
reduction of public benefits sustained by the beneficiary as a resclt of my

Trustee exercising, in good faith, the authority granted o my Trastee
umder this Section,

{g) Termination and Distributlon of the Spacial Needs Trust

Ii my Trustee, in its sole, absolute and unreviewable discretion,
determines that the beneficiary is no longer dependent on others and is
able to provide independent support, my Trustee shall distribute or retain
the remaining property according to the other provisions of this trust
agreement as though the provisions of this Section 11.03 had not been
effective,

If the other provisions of this trust agreement do not provide for the
distribution or retention of the remaining property, then my Trustee shall
distributz the remaining propeity to the beneficiary outright, free of trust.

“Independent support” shall be satisfied at such tine as the bensficiary has
been gainfully employed for thirty-thre= (32) months of a thirty-six (36)
month period immediately preceding the decision to termtinate the trust
share,
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The terms “geinful employment” and “gainfully employed” shell be
construed to mean such full-time employment that produces sufficient net
income to enable the beneficiary to contribute not less than 100 percent of
the funds (exclusive of other sources of revenue) that are necessary to
provide for the independent care, support, maintenance, and education of
the beneficiary. My Trustee, in its sole, absolute snd unreviewable
discretion, shall deterrnine whether or not the beneficiary has satisfied the
condition of gainful employment. '

(h}  Distribution Upon the Death of the Bensficiary

Upon the death of the beneficiary, my Trmstee shall distribute or retain the
remaining property according 1o the other provisions of this trust
agreement as though the provisions of this Section 11,03 had not been
effective. If the other provisions of this trust agreement provide for the
beneficiary’s share to be held in trust, then those provisions shall be

interpreted as though the beneficiary died afier the establishment of such
trust,

If the other provisions of this trust agreement do not provide for the
distribution or retention of the remaining property, then the beneficiary
shall have the testamentary limited power to appoint all or any portion of
the principal and undistributed income remaining in the beneficiary’s trust
at his or her death among one or more persons or entities, However, the
beneficiary may not exercise this limited power of appointment to appoint
to himself or herself, his or her estate, his or her creditors or the creditors
of his or her estate.

I intend that this be a limited power of appointrment and not a general

power of appointment as defined in Section 2041 of the Internal Revenus
Code.

Insofar as any part of the beneficiary’s trust shall not be effectively
appointed, my Trustee shall distribute the reraining unappointed balance
per stirpes to the descendants of the beneficiary, 1f the beneficiary has no
living descendants, my Trugtec shall distribute the balance of the trust
property per stirpes to my descendants.

If I have no living descendants, my Trustee shall disteibute the balance of
the trust property &5 provided in Article Ten.
Section 11.04  Application of Aitlcle

Any decision made by my Trustee under this Article shall be final, controlling and
binding upom all beneficiaries subject to the provisions of this Auticle,

The provisions of this Article shall not apply to distributions to raz.

Further, the provisions of this Asticle shall not apply to distributions that are required to
be made to a beneficiary pursuant to the provisions of Ssction 12.01.
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Article Twelve
Retirement Plans and Life Insurance Policies

The provisions of this Article apply to qualified retirement plans and insurance policies
owned by or made payable to my trust.

Section12.01 Retirement Plans

Notwithstanding any other provision of this agreement to the contrary, the provisions of
this Section apply to qualified retirement plans,

{a) Rights of My Trustee

Subject to the provisions below pertaining to distributions from qualified
retirement plans, my Trustee may exercise the right to determine the
manner and 1iming of payments (by lump sum or otherwise) of qualified
retirement plan benefits that are permitted under qualified retirement plang
and are consistent with the federal income tax rules regarding required

minimum distributions under Section 401(a)(%) of the Internal Revenue
Code.

My Trustee may make a qualified disclaimer of any qualified retirement
benefits or non-qualified annuity benefits payable to my trust.

My Trustee shall not be lizble to any beneficiary for the death benefit
election selected or for any decision regarding the disclaimer of any
qualified retirement benefits payable to my trust.

(k} Distributions from Qualified Retirement Plans fo Trusts

Unless specifically stated otherwise, each year, beginning with the vear of
my death, if any trust created under this agreement becomes the
beneficiary of death benefits under any qualified retirement plan, my
Trustee shall withdraw from the trust’s share of the plan, in each year, the
requited minimum distribution required under Section 401(a)(9) of the
[nternal Revenmue Code. My Trustea may withdraw such additional
amounts from the trust’s share of the plan as my Trustee deems advisable:
but, only if the dispositive terms of the trust authorize my Trustee 1o
immediately distribute the withdrawn amount as provided below. My
Trustee shall immediately distribute all amounts withdrawn to:

My descendants, per stirpes, who are beneficiardes of such
trust; and -

If no descendant of mine is a beneficiary of the tust, then
to the income beneficiaries of such trust in equal shares.

Amounts required to be withdrawn and distobuted under this Section
iﬂ shall, to the extent they are withdrawn and distibuted, reduce mandatory
q distribution amoumts under other provisions of this agreemsit that
i otherwise require distribution of all of the income of the trust.
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The purpose of this Section is to insure that the life expectancy of the
beneficiaties of the trust may be used to caloulate the minimum
distributions required by the Internal Revenue Code. This Section shall be

interpreted consistent with my intent despite any direction to the conirary
i this agreement.

{€)  Minimum Requlred Bistrlbution

In administering my trust, the minimum required distribution for any year
shall be, for each qualified retirement plan, the greater of (1) the value of
the qualified retirement plan detenmined as of the preceding year-end,
divided by the applicable distribution period; and (2) the amount that my
Trustee shall be required to withdraw under the laws then applicable 1o the
trust to avoid penalty.

If 1 die before my required heginning date with respect to a qualified
retitement plan, the applicable distribution pericd means the life
expectancy of the beneficiary. If I die on or aRer my required beginning
date with respect to a qualified retitoment plan, the applicable distdbution
peniod means the life expectancy of the beneficiary, or (if longer) my
remaining life expectancy.

Notwithstanding the foregoing, if I die on or after my requited beginning
date with respect to r qualified retirement plan, the minimum required
distribution for the year of my death shall mean (a) the amount that was
required to be distributed to0 me with respect to the qualified retirement
plen during the year, minus {b) amounts actually distributed to me with
respect 1o the qualified retirement plan during the year,

“Life expectancy,” “required beginning date” and other similar terms used
in this subsection, shall be detenmined in accordance with Section
401(8)(9) of the Internal Reverme Code,

Saction 12,02 Life Insurance Palicies

The following provisions apply te life insurance policies owned by or made payable to
my trust,

(8)  Pravisions During My Life

Duting my life, I reserve all of the rights, powers, privileges, and options,
with respect to any insurance policy, anmuily or any other third-party
beneficiary contract owned by or made payable to my trust, inctuding, but
not himited to, the right to designate and change beneficiaries, the right to
borrow monsy, the right to surrender the policy, the right to receive any
payments a5 owner, and the right to make anv available elections.

My Trusice shall have no duty to exercise, or refrain from exercising, any
rights, powers, privileges or options with respect to sny insuranes policy,
annuity contract or other third-parly beneficiary contract, My Trustes
shall have no obligatioa to pay premiums or other contractual amonnts
that may be payable under any such policy.
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{b)  Provisions Aftar My Death

Afier my death, my Trustee may make all appropriate elections with
respect to such policies and may collect all sums made payable to my trust
ot my Trustee under all such policies or contracts.

My Trustee may exercise any settlement options or other options or 5 ghis
that may be available under the terms of any policy or contract. My
Trustee shall not be liable to any beneficiary on account of eny election
made by my Trustee with respect to any policy or confract.

Section 12.03 Limitation on Liability of Payor

Persons or entities dealing in good faith with my Trastee shall not be required to see to
the proper application of proceeds delivered to rmy Trustes, or to inquire into any
provision of this agreement.

A receipt signed by my Trustee for any proceeds or benefits paid shall be 8 sufficient
discharge to the person or entity making the payment,

Sectlon 12.04 Collection Efforts

My Trustee shall make reasonable efforts to collect the proceeds of all life insurance
policies and qualified retirement benefits paysble to my trust.

My Trustee may cotnmence legal or administrative proceedings to collect the proceeds of
any life insurance policy or qualified retivement benefits to which the trust is entitled;
provided, however, that my Trustee need not commence any such proceedings until my
Trustee is indemnified to its satisfaction for any expenses and liabilities it may incur in
connection with the proceeding,

My Trustee may settle or compromisc any and all claims with respect o the collection of
any life insurance proceeds or qualified retirement benefits 1o which Iny trust may be
entitled. A settlement made by my Trustee shall be binding on all beneficiaries,

Saction 12.05  No Obligation to Purchase or Maintain Banefits

Naothing iz this agreement shall impose any obligation, legal or otherwise, on me or on
my Trustee to purchase, invest, or maintain any qualified retirement plan or life insurance
policy.
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Article Thirteen
Trust Administration

Section 13.01 Distributions to Beneflclaries

Whenever this agreement authorizes or directs a Trustee to make a distribution of net
income or principal to & beneficiary, the Trustee may apply for the benefit of the
beneficiary any property that otherwise could be distributed directly to the beneficiary.
The Trustee shall have no responsibility to inquire into the beneficiary’s ultimate
disposition of the distributed property wmless specifically directed otherwise by this
agreement,

The Trustee may make distributions in cash or in kind, or partly in each, in proportions
and at values determined by the Trustee. The Trustee may allocate undivided interests in
specific assets 10 a beneficiary or trast in any proportion. or manmner that the Trustee

determines, even though the property allocated to one beneficiary may be different from
that allocated to another beneficiary.

The Trustee may make these determinations without regard to the income tax attributes
of the property and without the consent of any beneficiary.

Section 13.02 No Court Proceedings

This trust shall be administered expeditiously, consistent with the provisions of this
agreement, free of judicial intervention, and without order, gpproval or acticn of any
court. The trust shall be subject to the jurisdiction of a court only if my Trustee or
another interested party institutes a legal proceeding. A procesding to seek instructions
or a court determination shall be initiated in the court having original jurisdiction over
matters relating to the construction and administration of trusts. Seeking instructions or a
court determination shall not subject this trust to the continting jurisdiction of the court,

Section 13.03 No Bond

My Trustee shall not be required to frnish any bond for the faithful performance of oy
Trustee’s duties, umless required by a court of competent jurisdiction and only if the court
finds that & bond is needed to protect the interests of the beneficiaries. No surety shall be
required on any bond required by any law or rule of court, unless the court specifies that a
surety is necessary,

Saction 13,04 Exonaration of iy Trustea

No successor Trustes is obligated to examine the accounts, records or actions of any
previous Trustee or of the Personal Representative of my estate. No successor Trustee
shall be in any way or manner responsible for any act or omission to act on the patt of
any previous Trustee or the Personal Representative of my estate,

Unless a Trustee has recaived notice of removal, the Trustee shall not be liable to me or
to any beneficiary for the consequences of any action taken by the Trustee that would
have been, but for the prior removal of the Truaies, a proper exsrcise by the Trostee of
the authority granted to the Trusiee vuader this agrecment,
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Any Trustee may request and obtain from the beneficiaries of from their legal
representatives, agreements in writing releasing the Trustee from any liability that may
have anisen from the Trustee’s acts or omissions to act and indemnifying the Trustee from
liability for the acts or omissions. An agreement described in this paragraph, if scquired
from all the living beneficiaries of the trust or from their legal representatives, shall be
conclusive and binding upon all parties, bam or unbom, who may have, or may in the
future acquire, an interest in the trust.

The Trustee may require a refunding agreement before making any distribution or
allocation of trust income or principal and may withhold distribution of allocation
pending determination or release of a tax lien or other lien, This refunding agreement
provision shall not apply to any distribution that qualifies for the federal estate tax
charitable deduction.

Saction 13.05 Trustee Compensation

An individual serving as Trustee, other than me, shall be entitled to fiir and reasonable
compensation for the services rendered as a fiduciary. A corporate fiduciary serving as
Trustee shall be compensated by ggreement with an individual Trustes or, in the absence
of an individual Trustee or in the absence of an agreement, in accordance with the

corporate fiduciary’s published schedule of fees in effect at the time the services are
rendered.

A Trustee may charge additional fees for services it provides that are not comprised
within its duties as Trustee such as fces for legal services, tax return preparation and
corporate finance or investrnent banking services.

In addition to receiving compensation, a Trustee may be reimbursed for reasonable costs
and expenses incurmred in carrying out its duties under this agreement.

Saction 13.08 Employment of Professionals

My Trustee may appoint, employ and remove, at any time and from time to time,
investiment advisors, accountants, auditors, depositories, custodians, brokers, consultants,
attorneys, expert advisers, ageuts, and employecs to advise or assist the Trustee in the
performance of its duties. My Trustes may ai upon the recommendations of the persons
or entities employed with or without independent investigation.

My Trustee may reasonably compensate an individual or entity employed to assist or
advise my Trustee regardless of whether the person or entity shall be a Trustee of a tust
established under this agreement or a corporate affiliate of a Trustee and regavdless of
whether the entity shall be one in which a Trustze of & trust created under this agreement
is a partner, member, stockholder, officet, director or corporate affiliate or has any other
intetest.

My Trustee may pay the usual compensation [or services contracted for undes this
Section out of principal or income of the trust as my Trustze may deem advisabie, My
Trstee may pay compensaiion to an individual or entity employnd to assist or advise my
Trustee without diminution of or charging the same against the cotnpensation {0 wiich
the Tristse is entitled under this sgresment.  Any Trustee who shell be a pastner,
stockiolder, offfeer, director or corporate affiliate in any entity ernployed to assist or
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advise my Trustee shall nonetheless receive the Trustee’s share of the compensgation paid
1o the entity.

Section 13.07 Exercise of Testamentary Power of Appointment

A testamentary power of appointment granted under this agreement may be exercised by
valid will, revocable Living trust, or any other written instrument that specifically refers to
this power of appointment. The holder of a testamentary power of appointment may
exercise the power to appoint property among the permissible appointess in equal or
uniequal proportions, and on such terms and conditions, whether outright or in trust, as the
holder of the power designates. The holder of s testamentary power of appointment may
grant further powers of appointment to any person to whom principal may be sppointed,
including a presently exercisable limited or general power of appointment.

My Trustee may conclusively presume that any power of appointment granted to any
beneficiary of a trust created under this agreement has not been exercised by the
beneficiary if my Trustee has no knowledge of the existence of a valid will, revocable
living trust, or any other written instrument exercising the power within 3 months after
the beneficiary’s death,

Section 13.08 Determination of Principal and Income

My Trustee may determine in a fair, equitable and practical manner how all Trustee’s
fees, disbursements, receipts, and wasting assets shall be credited, charged, and
apportioned between principal and income. My Trustee tay allocate capital gain to
income rather than principal.

My Trustee may zet aside from trust income reasonable reserves for taxes, assessments,
insurance premiums, repairs, depreciation, obsolescence, depletion, and for the
equalization of payments to or for the bensficiaries. My Trustee may select approprigte
accounting periods with regard to the trust property.

Notwithstanding the foregoing or Nevada law to the contrary, my Trustee shall treat
distributions from any qualified retirement accounts to any trist established under this
BRTEEIENT i1l any given year as income o the extent the distribution represents income
generated or treated as generated by any qualified retirement account for that year.

In eddition, my Trustes shall treat annuity and other periodic payments to any trust
established umder this agreement in any given year ns income to the extent the
distribution represents income generated and treared as gonerated by any qualified
retirenent plan for that year; if income information is not available then my Trustee shall
apportion the annuity and other periodic payments between principal and income in &
fair, equitable and practical manner in accordance with the gnidelines set forth in this
Scation,  “Annuity and other periodic payments” refets to distributions made to my
Trustee over a fixed number of years or dardng the life of ore or more individuals
because of services rendered or property transferred to the payer in exchange for falore
payments and includes payrnents mads it money or property ffom the payor's general
asgsts or from a separate fund created by the payor, including a private or commercial
annuity, an individual retiremeni arsivity, a pensioa, profit-sharing plan, stoci-bonus
plan, stotk ownership plan or similar zrrangement.
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1. To the extent an annuity or other periodic payment is characterized as
interest, dividend or other item of income or an annuity or other periodic
payment is made in lien of interest, dividend or other item of income; my
Trustee shall allocate the payment to income. My Trustee shall allocats
to principal the balance of the annuity or other petiodic payment as well as
any other payment received in the same accounting period that is not
characterized as interest, dividend or other item of income,

2. To the extent annuity and other periodic payments are made and no
part of the payments are characterized as interest, dividend or other item
of income, my Trustee shall use the present value of the annuity and other
periodic payments as finally determined for federal estate tax purposes and
the Section 7320 rate of the Internal Revenue Code used to determine the
value for federal estate tax purposes to prepare an anpuitization table to
allocate the payrnents between income and principal,

3. In the event that the amount of ennuity and other periodic payments
change because of changes in the investment markets or other changes, my
Trustee shall allocate the change in the amount of the payments between
income and principal in a fair, equitable and practical manner.

If, 1o obtain an estate tax marital deduction for a trust established under this agreeinent,
my Trustee must allocate more of & payment to income than pravided for by this section,

my Trustee shall allocate to income the additional amount necessary to obtain the maritat
deduction.

Section 13.09  Trust Accounting

Upon the written request of a beneficiary, my Trustee shall render an accounting at feast
annually to the income beneficiaries of the trust during the accounting period that
includes the date of the wiitten request. The accounting shall include the receipts,
disbursements, and distributions occurring during the accounting period and a balance
sheet of the trust property if no tax retwen is filed, or may consist just of the tax retum for
the accounting period if a tax return is filed for the trust.

In the absence of fraud or manifest wror, the assent by all income beneficiaries to an
accounting of an Independent Trustee shall make the matters disclosed in the accountin 3
binding and conclusive upon all persons, both those in existence on the date of this
agreeiment and those (0 be born in the future who have, or will in the fure have, a vested
or contingent interest in the trust property. In the case of a minor or incapacitated
beneficiary, that beneficiary’s natural puardian or legal representative shall give the
assent requirad under this Section.

The failure of any person to object to any accounting by miving written notice to my
Trustee within 60 days of the person’s receipt of a copy of the accounting shall be
deemed to be an assent by such person.

The: trust’s financial records and documentation shall be available at reasonable times and
upon reasonable notice for inspestion by st beneficiaries and their representatives. My
Trustee shall not be reguired to fumish trust witimation regarding my trust to any
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mndividual, corporation, or other entity that iz not a beneficiary or the representative of a
beneficiary, and is not requesting the information pursuant to e valid court order.

Section 13.10 Actlion of Trustees; Disclaimer

Unless otherwise provided in this agreement, whenever I am serving as Trustee, | may
make all decisions and exercise all powers and discretions grented to my Trustee wnder
this agreement without the consent of any other Trustec.

When 1 am not serving as a Trustee, if two Trustees are eligible to act with respect to a
given matter, the conewrrence of both shall be required for action o be taken; if more
than two Trustees are eligible to act with respect to a given matter, the concurrence of a
majority of my Trustees shall be required for action to be taken.

A nonconewTing Trustee may dissent or abstain from a decision of the majority. A
Trustee shall be absoived from personal lability by registering its dissent or abstention in
the recards of the trust. After doing so, the dissenting Trustee shall then act with my

other Trustees in any way necessary or appropriate io effectuate the decision of the
majority.

Notwithstanding any provision of this agreement to the contrary, any Trustee may
disclaim or release, in whole or in part, by an instrument in writing, any power it holds as
Trustee, irrevocably or for any period of time that the Trustee may specify, The Trustee
may meke the relinquishment of a power personal to the Trustee or may relinquish the
power for all subsequent Trustees.

Section 13.11  Delegation of Trustes Authority; Powar of Attornay

Subject to the limitations set forth in Section 14.23, any Trustee may, by rn insbrument in
writing, delegate to any other Trustee the right to exercise any power (including a
discretionary power) granted my Trustec in this agreement, During the time a delegation
under this Section ig in effect, the Trustee to whom the delegation was made may
cxercise the power to the same extent as if the delegating Trustes had personally joined in
the exercise of the power. The delegating Trustee may revake the delegation at any time
by giving written notice of revocation to the Trustee to whom the power was delegated.

My Trustee may execute and deliver 2 revocable or irrevocable power of attomney
granting any individual or entity the power to transact any and all business on behalf of
my trust or any othar trust created under this agreement. The power of attomey may
grant to the attorney-in-fact all of the rights, powers, and discretion that my Trustee is
entitled to exercise under this agreement,

Section 1312 Additions to 3anami Trusts

If upon my death, or upon the termination of any trust created under this aersement, a
final distribution is to be made to a person who is or is named as the primary beneficiary
of another trist created or provided for nnder this agramnent, and there is no specifie
indication whether the disuibution is to be inadz in trust or ontright, £2e of truat, my
Trustee shall make the diatribution to the second trust instead of distributing the propesty
to the ben=ficiary outright. Fer pwrposes of adwinistration, my Trostes shal! treat the
distribation as thovgh it had be=en an original pat of the sscond trust,
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Section 13.13  Authority to Merge or Sever Trusts

My Trustee may merge and consolidate a trust created under this agreement with any
other trust, if the two trusts contain substantially the smme terms for the same
beneficiaries and at least one Trustee in common,

My Trustee may administer the merged and consolidated trust as a single trust or unit. If,
however, a merger or consolidation does not appear feasible, my Trustee may consolidate
the assets of the trusts for purposes of investment and trust administration while retaining
separate records and accounts for each respective trust.

My Trustee may sever any trust on a fractiopal basis intc twa or more Separate and
identical trusts or may segregate & specific amount or asset from the trust property by
allocation io a separate account or trust. The separate trusts may be funded on a non pro
rata basis provided thar funding is based on the tota] fair market value of the assets on the
date of finding, TIncome earned on a segregated mmount or specific asaet after the
segregation passes with the amount or asset segregated. My Trustee shall hold and
administer each separate trust upon terms and conditions substantially identical to those
of the trust from which it was severed.

Subject to the terms of the trust, my Trastee may consider differences in federal tax
aftributes and other pertinent factors in administering the trust property of any separate
account or trust, in malcing applicable tax elections, and in making distributions. A
separate trust created by severance must be treated as a separate trust for all purposes
from the date on which the severance is effective: however, the effective date of

severance may be retroactive 1o a date before the date on which my Trustee exercises the
power.

Section 13,14  Authority to Terminate Trusts

If, at any time, my Trustee, other than an Interested Trustee, in its sole and absolute
discretion, determines that & trust created under this agreement is no longer economical or
18 otherwise inadvisable to adininister as a trust, or if my Trustee, other than an Inferssted
Tiustee, deems it 1o be in the best intcrest of my beneficiaries, my TFrustee, without
firther responsibility, may terminate the trust and distribute the trust property, including
any undistributed net income, in the following order of priority:

To me, if T aim then living;

To the beneficiaries then entitied to mandatory distibutions of net income
of the trust and in the same proportions; and

if none of the beneficiaries are entitled to marxlatory distributions of nst
income, to the beneficiaries then eligible fo recsive discretionary
distributions of net income of the trust, in such amounts and shares as my
Trustee, other than an Interested Trustee, may determine.

Joection 13,14 Discrstfonary Hatribuiiza to Tully Utilizo Jashs lncraasa
Uson D2ath of Sanafsiay

This Section shafl apply during any time there is no federal estatz tax in effect and
Section 1922 of the Intemnal Revenne Code is in effact,
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If T have given my Trustee the authority to raake distributions of principal to the
beneficiary of a trust, my Trustee, other than an Interested Trustee, may, fom time to
time, distribute to the beneficiary as much of the principal of the trust as such Trustee
may determine is advisable so that upon the death of the beneficiary the estate of the
beneficiary will have sufficient appreciated assets 1o fully utilize the agpregate basis
incrense allowed under Section 1022.

Before making & distribution of property under this Section, 1 request, but do not require
that the Trustee determine whether there is a good reason to retain the property in trust
such as whether or not the asset may be sold in the near future, the need for creditor
protection by the beneficiary, protection of the beneficiary from failed marriages and
protection of the asset for future generations. My Trustee shall not be liable to any

beneficiary for the exercising or failing fo exercise its discretion to make a distribution
under this Section,

Sectlon 13.16 Merger of Corporate Fiduciary

If any corporate fiduciary acting as iny Trustee under this agreement is merged with or
transfers substantially all of its trust assets to another corporation or if a corporate
fiduciary changes its namg, the successor shall automatically succeed to the trusteeship as
if ortginally named a Trustee, No document of acceptance of trustesship shall be
required.

Section 13.17 Beneficiary's Status

Until a Trustee receives notice of the incapacity, birth, marriage, death or other event
upon which a beneficiary’s right 1o reeeive payments imay depend, the Trustee shall not
be liable for acting or failing to act with respect to the event or for disbursements made in
good faith to persons whose interest may have been affected by such event. Unless
otherwise provided in this agreement, the parent or legal representative may act on behalf
of a beneficiary who is a minor or is incapacitated.

A Trustes may rely on any information provided by a beneficiary with respect to the
beneficiary’s assets and income. A Trustes shall have no independent duty to investigate
the statns of any beneficiary and shall not incur any liability for failure to do so.

Section 13.18  Dischargs of Third Parsons

Persons dealing in good faith with my Trustee shall not be required to see fo the proper
application of money paid or property delivered to my Trustes, or to inquire into the
authority of my Trustee as to any transaction. The receipt from my Trustee for any
money or property paid. transferred or delivered to my Trustee shall be a sufficient
discharge to the person or persons paying, transferring or delivering the money or
property from all liability in connection with its application,

Saction 13,49 Cacthicata by frustae

A wiitten statement of my Trustze Inay always be relied upon by, and shall always be
conclugive evidsncs in favor of, any transfer agent or aiy other person dealing in good
faith with my Trustee in reliunce vpon the statemant,
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Section 13.20 Funeral and Other Expenses of Beneflciary

Upon the death of an income beneficiary, my Trustee may pay the funeral expenses,
burial or cremation expenses, enforceable debts and other expenses incurred due ta the
death of the beneficiary from trust property. This Section shall only apply to the extent
the income beneficiary has not exercised any testamentary power of appointment granted
to him or her under this agreement.

My Trustee may rely upon any request by the Personal Representative or members of the
family of the deceased beneficiary for payment without verifying the validity or the
rmounts and without being required to see to the application of the amounts so paid. My
Trustee may make decisions under this Section without regard to any Lmitation on
payment of expenses imposed by statute or rule of court and may be made without
obtaining the approval of any court having jurisdiction over the administration of the
deceased beneficiary's estate.

Section 13.21  Generation-Skipping Transfer Tax Provisions

Notwithstanding any other provision of this agreement to the contrary, if a trust created
under this agreement would be partially exempt from generstion-skipping transfer tax
after the intended allocation of GST exemption as defined in Section 2631 of the Internal
Revenue Code to the trust then;

(a)  Division into Exempt and Nonsxempt Trusts

My Trustce may divide the property of the trust into two separate trusts so
that the allocation of GST exemption can be made to a trust that will be
entirely exempt from generation-gkipping transfer tax (the “exempt trust™),
The exempt trust shall consist of the largest fractional share of the total
trust assets that will permit the exempt trust to be entirely exempt from
generation-skipping transfer tax. The “nonexempt trost” shall consist of
the balance of the total wust assets. For purposes of computing the
fractional share, esset values us finally determined for faderal estate tax
purposes shall be used. The fraction shall be applied to the assets at their
actual value on the effective date or dates of distribution so that the actual
value of the fractional share resulting from the application of such fraction
will include fluctuations in the value of the trust propexty.

()  Adminlstratioa of the Trusis

The trusts created under this Section shall have (he same terms as the
original trust, To the extent possible, distributions to a non-skip person as
defined by Scetion 2613 of the Internal Revenue Code shall be mads from
a nonexempt trugt and distributions to a skip person ag defined by Section
2613 shall be made from an exempt trust,

My Trustee shall administer each exempt and nonexempt st as 2
separate and independeat trust.

Any exernpt or ronsxempt trust established under this agresment may be
referred to by the nane designated by my Trustes,
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If an exempt trust and a nomexempt trust are further divided under the
terms of this agreement, my Trusiee may allocate property from the
exempt trust first to the trust from which a generation skipping transfer is
more likely to occur,

(¢) My Intent; Trust Additions

My intent is to minimize the application of the generation-skipping
transfer tax to the trust property but not to affect the total amaunt of trust
property to which any beneficiary may be entitled under this agreement.

This agreement shall be so constiued and interpreted to give effect to this
intent.

If at any time any propesty that has en inclusion ratio greater than zero for
generation-skipping transfer tax purposes would be added to a trust with
property that has an inclusion ratio of zero, then my Trustee shall ingtead
hold such property in a separate trust on the same terms and conditions as
the original trust.

(d} Independent Trustee May Confar Testamentary Power of
Appointment

My Trustee, excluding any Interested Trustee, may during the Kfetime of
the beneficiary of the trust, prant the beneficiary a testamentary power to
appoint all or part of such beneficiary's trust or trust share to the creditors
of the beneficiary’s estate. The Trustee granting the power of appointment
may requice, 88 a condition for the bepeficiary’s exercise of such power,
that the beneficiary obtain the consent of such Trustee. Any testamentary
powsr of appointment granted by the Trustee shall be in writing and may
be revoked at any time during the lifstime of the beneficiary to whom the
power was given. I suggest, but do not require, that my Trustee exercise
this authority to subject trust property to estate tax instead of the

generation-skipping transfer tax when it appears that it may reduce overall
taxes.
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Article Fourteen
My Trustee's Powers

Saction 14.01 Introduction to Trustee's Powers

Bxcept as otherwise specifically provided in this agreement, my Trustee may exercise,
without prior approval from any court, all the powers conferred by this agreement and
any powers conferred by law, including, without limitation, those powers set forth under
the common law or statutory law of the State of Nevada or any other jurisdiction whose
law applics to this trust. The powers conferred upon my Trustee by law, including those
powers conferred by Nevada Revised Statutes, Sections 163.265 to 163,419, shall be
subject to any express limitations or contrary directions contained in this agreement.

My Trustee shall exercise these powers in the manner my Trustee determines to be in the
best interests of the beneficiaries. My Trustee shall not exercise any of its powers in a
manner that is inconsistent with the right of the beneficiaries to the beneficial enjoyment
of the trust property in accordance with the general principles of the law of trusts.

The Trustee of 2 trust may have duties and responsibilities in addition to those described
in this agreement. I encourage my Trustee to obtain appropriate legal advice if my
Trustee has any questions concerning its duties and responsibilities as Trustee.

Section 14.02  Execution of Documents by My Trustes

My Trustee may execute and deliver any and all instruments in writing that my Trustee
considers necessary to carry out any of the powers granted in this agreement.

Saction 14.03  Investment Powais in Ganeral

My Trustee may invest in any type aof investment that my Trustee determines is consistent
with the investment gozls of my trust, whether inside or outside the geographic borders of
the United States of America and its possessions or territories, teking into account my
trust’s overall investment portfolie,

Without limiting my Trustee’s investment authority in any way, | request that my Trusfees
exercise reasonable care and skill in selecting and retaining trust investments. I also
request that my Trustee take into account the following factors in choosing investments
for my trust:

The potential return from the investment, both in the form of incame and
appreciation;

The potential mcome tax consequences of the investment;
‘The investment’s potential for volatility; and
The role the investment will play in the trust’s portiolio.

I request that my Trustes, in arranging the investment porifolio of the trusi, also consider
the pessible effects of inflstion or deflation, changes in global and U8, econamic
conditions, tansaction expenses, and the trust’s need for liguidity,
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My Trustee may delegate its digeretion to manage trust investinents to any repistered
investment adviser or corporate fiduciary.

Section 14.04 Banking Powers

My Trustee may establish bank accounts of any type in one or more banking institutions
that my Trustee may choose. My Trustee may open accounts in the name of my Trustee
(with or without disclosing fiduciary capacity) or in the name of the tust. When an
account ig in the name of the trust, checks on that account and authorized signatures need
not disclose the fiduciary nature of the account or refer to any trust or Trustee.

An account from which my Trustee malkes frequent disbursements need not be an interest

bearing sccount. My Trustee may authorize withdrawals from an account by check, draft
or other instroment or in any other manner,

Section 14,05 Business Fowers

My Trustee is authorized to serve as an officer, director, manager, or in any other
capacity of any proprietorship, partnership, joint venture, corporation, or other enterprise
in which the trust has an interest {whether or not such interest is total or controlling), My
Trustee may receive compensation for setrvices.

My Trustee may contract with and otherwise dezl with any such enterprise in the same
manner as it would with any entcrprise in which the trust has no interest, and may use any
voting power my Trustee may have to implement its authority (whether as Trustee or s
an officer, director, or other official of the enterprise).

With respect to any units in a limited lability company, limited partnership, or stock in &
closely-held corporation (“closely-held company™) that are contributed to the trust, the
powers granted 1o my Trustee in this Article shall not disqualify my Trustee from acting
personally and independently, and not in a fiduciary capacity, with respect to any closely
held company, from holding office in the closely-held company, from accepting
remuneration from the closely-held company, from voting any mits or stock in favor of
the Trustee as a director or officer of the closely-held company, or from purchasing or
selling vnits or stock of the closely-held company.

If the trust owns or acquires an interest in a business as a shareholder, partuer, sole
proprictor, member, participant in a joint venture or otherwise, my Trustee may exercise
the authority and discretion provided for in this Section. The powers granted in this
Section are tn addition to and not {n limitation of all other powers granted to my Trustee
in this agreement.

{n)} Mo Duky to Diversiiy

Notwithstanding any duty to diversify imposed by state law, my Trustee
may retain any business in which the taust has an ownership interest eveq
though th= intercst may constiiute all or a substantial portion of the teust
property. 1 recoynize that the value of a poa-controlling interest in 2
business entity may be less than tha underlving value of the act assats of
the entity. Neuostheless, 1 outhorize my Trigtes to retain nan-controlling
business interosts owned by ths insst,
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{b) Spaclfic Management Powers

My Trustee shall have all power and anthority necessary to manage and
operate any business owned by the trust, whether directly or indirectty,

including, without limitation, the express powers set forth in this
subsection,

My Trustee may participate directly in the conduect of the business, by
serving as a general partner of a limited parinership, a member, manager
or managing member of a limited Hability company, or a shaveholder of a
corporation, or may employ others 1o serve in that capacity.

My Trustee may take part in the management of the business and delegate
duties with respect to management, together with the requisite powers, to
any employee, manager, partner or associate of the business, without
incurring any liability for the delegation. To the extent that the business
interest held by the trust is not one that includes management powers
{such a5 a minority sfock interest, limited partnership interest, or a
membership interest in a limired liability compeany), my Trustes shall have
no obligation to supervise the management of the underlying assets, and
no liahility for the actions of those who do manage the business.

My Trustee may enter into management agreements and nominee
agreements whereby my Trustee and the trust may serve as the exclusive
manager or nominee of property or property interests on behalf of any
limited parinership, lunited liability company or corporation.

My Trustee, individually or if my Trustee is a corporate fiduciary or an
employce of the Trustee, may act as a director, general or limited partner,
associate ot officer of the business.

My Trustee may participate with any other person or entity in the
formation or continuation. of a partnership either as a generat or limited
partner, or in any joint venture. My Trustee shall have and exercise all the
powers of management necessary and incidental to a membership in the
partnership, limited partnership, or joint venture, including the making of
charitable contributions.

My Trustee may rednce, expand, limit or otherwise adjust the operation or
policy of the business. My Trustee may subject the principal and incorne
of the tmst to the risks of the bnsiness for such term or period as my
Trustee may detennine.

My Trustee may advance maney or other property to any business in
which the trust has an interest, make loans (subordinated or otherwise) of
cash or securities to the business and suarantee the loans of oihers made o
the business, My Tiustes may bomrow monzy for the business, eithar
afone or with other persons interested in the business, and secire any such
loan or loans by 2 pledge or mostguge of any part of any tnst proner’y.

My Toustes may sclect pad vote for directors, pastmers, asscciates ond
ofticers of the husinzgs, My Tiustes may erter into owners' apreansnts

14.3



with a buginess in which the trust has an interest or with the other owners
of the buginess.

My Trustee may execute agreements and amendments to agreements that
are necessary to the operation of the business including, but not limited to,
stockholder agreements, parmership agreements, buy-sell agreements and
operating agreements for limited liability companies.

My Trustee may penerally exercise any and all powers necessary for the
contitmation, management, sale or dissolution of the business. My Trustee
may participate in the sale, reorganization, merger, consolidation,
recapitalization, or liquidation of the business. My Trustee may sell or
liquidate the business or business interest on such price and on such terms
as my Trustee deems advisable and in the best interests of the trust and the
beneficiaries, My Trustee may sell any business interest held by the trust
to one or more of the beneficiaries of this trust or to any trust in which s
majority of ihe beneficiaries are one or more of the beneficiaries of this
trust. The sale may be made in exchange for cash, a private annuity, an
installment note or any combination thereof,

My Trustee may exercise all of the business powers granted in this
apreement even though my Trustee may be persomally invested in or
otherwise involved with the business.

(c) Business Liabilities

If any tort or contract liability arises in connection with the business, and
if the trust i3 a responsible party with regard to the liability, my Trustee
shall satisfy the liability first from the assets of the business, and only then
from other trust property,

(d) Trustes Compangation

In addition to the Trustee compensation set forth in Section 13.05, my
Trustee may receive additional reasonable compensation for services in
connection with the operation of the business. My Trustee may receive
this compensation directly from the business, from the trust or partly from
both.

(2) Condlicts of Intarest

My Trustes may exercise all of the powers granted in this trust agreement
even though my Trustce may be involved with or have a personal interast
in the business.

Srliog 1408  Conliact Pauears

My Trustez may sell at public or private sale, transfer, exchange for other property, and
otherwise disposz of trust property for considaration and upon terms and conditions that
my Trustes deetns advisable. My Trustee may grant options of zny duration for any szch
sales, exchanges, or transfers of trust proparty,
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My Trustes may enter info contracts, and may deliver deeds or other instruments, that my
Trustee deems appropriate,

Section 14.07 Common Investments

For purposes of convenience with regard to the administration and investment of the trust
property, my Trustee may invest part or all of the trust property jointly with trust property
of other trusts for which my Trustee i also serving 2s a Trustee. For this purpose, a
corporate fiduciary acting as my Trustee may use comrmon funds for investment,

When trust property is managed and invested in this manner, my Trustee shall maintain
records that sufficiently identify that portion of the jointly invested assets that constibure
the trust property of this trust.

Sectlon 14.08 Environmental Powers

My Trustee shall have the right to inspect trust property to determine compliance with or
to respond to any environmental law affecting the trust property. “Environmental law”
shall mean any federal, state, or local law, rule, repulation, or ordinance relating to
protection of the environment or of hurnan health.

My Trustee may refuse to accept property if my Trustee determines that the property is ar
may be contaminated by any hazardous substance or is or was used for any purpose
involving hazardous substances that could create liability to the trust or to my Trustee.

My Trustee may use and expend trust property to (i) conduct environmental assessments,
audits or site monttoring; (ii) take remedial action to contain, clean up or remaove any
hazardous substance including a spill, discharge or contamination; (iii) mnsfitute, contest
or settle legal proceedings brought by a private litigant or any local, state, or faderal
agency concemed with environmental compliance; (iv) comply with any order issued by
any court or by any local, state, or federal agency directing an assessment, abatement ot
clean-up of any hazardous substance; and (v) employ agents, consultants and legal
commsel to assist my Trustee in these actions,

My Trustee shell not be liable for any loss or reduction in value sustained by my trustasa
result of my Trustee’s retention of property on which hazardous materials or substances
requiring remedial action are discovered unless my Trustee contributed to the resulting
loss or reduction in value through willfol misconduct or gross negligence.

My Trustes shall not be liable to any beneficiary or to any other party for any decrease in
the value of trust property as a resuit of my Trustee’s compliancs with any environmental
law, including any reporting requirement.

My Trustee may release, relinquish or disclaim any power held by my Trustee that my
Trustee detenmines may cause my Trustoe to incur individual ligbility under any
envisormental law, '

Sezetion 1409 Farnaing and ianehing Qarradoas

If the trust owns or zcquires an interest in 8 farm, ranch or other agricultural property or
business, my Trustee may exoercise the awthorty and discretion provided for in fais
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Section. The powers granted in this Section are in addition to and net in limitation of all
other powers granted to iy Trustee in this agreement.

{a)  Authorlty to Operata the Farm or Ranch

Notwithstanding any duty to diversify imposed by state law, my Trustee
may retain and continue to operate a farm or ranch even though the
interest may constitute all oz # substantial portion of the trust property,

My Trustee may take part in the management of the farm or ranch or hire
a farm manager or a professional farm management service. My Trustee
may delegate any of the powers authorized by this Section to a hired farm
manager or professional fann management service,

My Trustee may purchase, sell, hold, manage, operate, lease, improve and
maintain the farm or ranch, or any interests in the farm or ranch, and in
general deal with and do all things necessary to operate the farm or ranch
as my Trustee deems advizable.

My Trastee may buy, sell and raise livestock; plant, cultivate, harvest and
sell cash crops; produce timber or forest products for sale; or lease or rent
all or part of the farm or ranch for cash or a share of the crops. My
Trustee may contract with hired labor, tenants or sharecroppers.

My Trustee may construct, repair and improve farm buildings, fences and
other farm or ranch stractures including drainage facilities, dig and
naintain  wells, ponds and lagoons, and participate in cooperative
agreements concerning water rights and ditch rights,

My Trustes may purchase or rent any kind of facm machinery, equipment,
feed and seed necessary for the operation of the farm or ranch.

My Trustee may nse approved soil conservation practices in order to
conserve, improve and maintain the productivity of the soil, and may
engage in Limber or forest conservation practices.

My Trustee may engage and participate in any faem program sponsored by
any federal, state or local governmental ageacy.

(b)  Business Liabilitias

[f any tort or contract liability arises in connection with the farm or ranch,
and if the trust is a responsible party with regard to the liability, my
Trustee shall satisfy the liability first from the assets of the farm or ranch,
and only then from other trust property,

{c) Trustea Comnansation

In addition to the Trustee compensation set forth in Section 13,05, my
Trustee may roceive additional reasorable compensation for services in
connection with thz operation of & fann or ranch. My Trustee may receive
this compensation direclly from the farm or ransh, from the trust or partly
from Loth.
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(d) Conflicts of Interast

My Trustee may exercise all of the powers granted in this trust agreement
even though my Trustee may be involved with or have a personal interest
in the farm or ranch,

Section 14.10 Insurance Powers

My Trustee may purchase, accept, hold, and deal with as owner, policies of insurance on
my life, the life of any beneficiary, or on the life of any person in whom any beneficiary
has an insurable interest.

My Trusiee may purchase disability, medica), liability, long-term health care and other
insurance on behalf of and for the benefit of any beneficiary. My Trustee may purchase
annvities and similar investments for any beneficiary.

My Trustee shell have the power to execute or cancel any automatic premium loan
agreement with respect to any policy, and shall have the power to elect or cancel any
automatic premium loan provision in a life insurance policy. My Trustee may borow
money to pay premiums due on any policy, either by borrowing from the cormpany
issuing the policy or from another source, My Trustee may assign the policy as security
for the loan.

My Trustee shall have the power to exercise any option contained in & policy with regard
to any dividend or share of surplus apportioned to the policy, to reduce the amount of a

policy ot convert or exchange the policy, or to surrender a policy at any time for its cash
value.

My Trustee may elect any paid-up insuranee or extended term insurance nomforfeiture
option contained in 2 policy.

My Trustee shall have the power 10 sell any policy at its fair market value to anyone
having an insurable interest in the policies including the insured.

My Trustee shall have the right to exercise any other right, option, or benefit contained in
a policy or penmitted by the insurance company issuing the policy.

Upon termination of the trust, my Trustee shall have the power to transfer and assign the
policies held by the trust as a distribution of trest property,

Seaiion 1411 Loans and Borrowing Powars

My Trustee may meke secured or unsecured loans to any person (including a
beneficiary), entity, trust or estate, for any term or payable on demand, with or without
interest. My Trustee may enter into or modify the terms of any mortgage or security
agrzement granted in comnection with any loan and may relesse or foreclose on the
mortgags or security.

My Trustee may borrow money at inierest rates and on other teyms that it deems
advigable from any person, institution o other source including, in ihe case of a COEporate
fiduciary, its own banking or conunercial landing departmant.

My Totstee may encumber trust property by moitgages, pledess sad other hypothecation

and shall have the power to enter into any mortzegs, whether a8 a mortgages or
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mortgagor even though the term may extend beyond the temmination of the trust and
beyond the period that is required for an interest created under this agreement to vest in
order to be valid under the rule againsi perpetuities,

My Trustee may purchase, sell at public or private sale, trade, renew, modify, and extend
mortgages. My Trustee may accept deeds in lien of foreclosure.

Section 14.12 Nominee Powers

My Trustee may hold real estate, securities and any other trust property in the name of a
nominee or in any other form withowt disclosing the existence of any trust or fiduciary
capacity,

Section 14.13  0il, Gas and Mineral Interests

My Trustee may acquire, maintain, develop and exploit, either alone or jointly with
others, any oil, gas, coal, minerals or other natural resaurce rights or interests.

My Trustee may drill, test, explore, mine, develop, extract, remove, convert, manage,
retain, store, sell and exchange any of such rights and interests on terms and for 2 price
that my Trustee deems advisable.

My Trustee may execute leases, pooling and unitization agreements and other types of
agreements in connection with such oil, gas, coal, mineral and other natural resource

sights and interests even though such arranpements may extend beyond the termination of
the trust.

My Trustee may execute division orders, iransfer orders, teleases, assignments, fanm
outs, and any other instruments that it deems proper.

My Trustee may empley the services of consultants and outside specialists in connection
with the evaluation, management, acquisition, disposition, and development of any
mineral interest, and may pay the cost of the services from the principal and income of
the trust property.

Jaction 1:4L14  Paymoant of Taes and Sxnensas

Exzept a3 otherwise provided in this agreement, my Trustee is authorized to pay ail
property taxes, assessinents, fees, charges, and other expenses incusted in the
administration or ptotectios of the trust. All payments shall be a charge against the ust
property and shall be paid by my Trustes out of the incomme, or to the extent that the
income is insufficient, then out of the principal of th= trust property. The determination
of my Trustee with respect to the payment of expenses shall be conclusive vpon the
beneficiaries.

Jzetian 415 Quakiisd Family Ownad Businsss Intarasts Dedueton

My Trustes, othar than an Tnterested Trustez, shall have the nower to ainend the torms of
a trust holding “qualificd famnily-owned business {ntcrests™ as defined in Section 2057 of
the Internal Revenue Code, in order to permit trust proparty to qualify for the “family
owned businegs deduction,” even if the amendinent changes bonefeial intorests and that
diezcts the segregation of kst property ot moe: than one trust,
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Bection 14.16  Qualified Real Property Valuation

My Trustee, other than an Interested Trustes, shall have the power to amend the tetms of
a wust holding “qualified real property” as defined in Section 20324, of the Intemnal
Reveaue Code, in order to permit the gualified real property to qualify or continue to
qualify for special use valuation permitted under Section 20324, even if the amendment

changes beneficial interests and that directs the segregation of trust property into more
than one trust.

Section 14.17 Real Estate Powers

My Trustee may sell at public or private sale, convey, porchase, exchange, lease for any
period, mortgage, manage, alter, improve and in general deal in and with real property in
such manner and on such terms and conditions as my Trustee deems appropriate.

My Trustee may grant or release easements in or over, subdivide, partition, develop, raze
improvements, and abanden, any real property.

My Trustee may manage real estate in any manner that my Trustee deems best and shall
have all other real estare powers necessary for this purpose,

My Trustee may enter into contracts to sell real estate. My Trustee may enter into leases
and grant options to lease trust property even though the term of the agreement extends
beyond the termination of the trust and beyvond the period that is required for ast interest
created under this agreemeont to vest in order to be valid under the rule against
perpetities. For such purposes, my Trustee may enter into any contracts, covenants and
warranty agreements that my Trustee deems appropriate.

3action 14.18  Residances and Taagibla Paisonal Proparty

My Trustee may acquire, maintain and invest in any residence for the use and benefit of
the beneficiaries, whether or not the residence is income producing and without regard fo
the proportion that the value of the residence may bear to the total value of the trust
property and even if reteining the residence involves financial risks that trustees would
not ordinarily incur. My Trustee may pay or make srrangements for others to pay all
cammying costs of the residence, including, but not limited to, taxes, assessments,
insurance, expenses of mainteining the residence in svitable repair, and other expenses
relating to the operation of the residence for the benefit of the beneficiaries.

My Trustee may acquire, maintain and invest in ardcles of tangible persanal progerty,
whether or not the property is income producing, and may pay the expenses of the repair
and maintenance of the property.

My Trustee shall have no duty to convert the property referved to in this Section to
productive property except as requized by other provisieas of this agreement.

My Trustee may permit any incoms beneficiary of the trust o occupy any real property
or uss any personal property owned by the tiust on terms or aranegements that my
Trustes may detenmine, including rent fres or in consideration for the payment of taxes,
insurance, maintenance, repaics, or othor charys,
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My Trustes shall have no liability for any depreciation orf 1oss as a resuit of the retention
of any property reiained or acquired under the anthority of this Section.

Section 14.19 Ratention and Abandonment of Trust Proparty

My Trustee may retain, without liability for depreciation or loss resulting from retention,
any property constituting the trust at the time of its creation, at the time of my death or as
the result of the cxercise of a stock option. My Trustee may retain property,
notwithstanding the fact that the property may not be of the character prescribed by law
for the investment of assets held by a fiduciary, and rotwithstanding the fact that
retention may result in inadequate diversification under any applicable Prodent Investor
Act or other applicable law.

My Trustee may hold properly that 18 non-income producing or is otheérwise
nonproductive if holding the property is, in the sole and absolute discretion of my
Trustee, in the best interests of the beneficiaries. On the other hand, except when [ am
serving as a Trustee, my Trustee shall invest contributions of cash and cash equivalents
as spon as reascnahly practical after the assets have been acquired by the trust. My
Trustee is permnitted to retain a reasonable amount in cash or money market accounts in
order to pay anticipated expenses and other costs and to pravide for anticipated
distributions to or for the benefit of a beneficiary.

My Trustee may abandon any trust property that my Trustee deems to be of insignificant
value,

Section 14.20 Securities, Brolarage and Margin Powars

My Trustee may buy, sell, trade and otherwise desl in stocks, bonds, investment
companies, mutual funds, common trust funds, commodities, options and other securities
of any kind and in any amount, including short sales. My Trustee may write and
purchase call or pat options, and other denivative securities. My Trustee may maintain
margin accounts with brokerage finns and may pledge securities to secure loans and
advances made to iny Trustee or to or for the benefit of a beneficiary.

My Trustes may place ail or any part of the securities held by the trust in the custody of 2
bark or trust company, My Trustee may have all securities registered in the name of the
bark or trust cornpany or in the name of its nomines. My Trustee may appoint the bank
ot trust commpany as the agent or attorney in fact to collect, receive, receipt for and
disburse any income and generally to perform the duoties and services incident to a
custedian of accounts.

My Trustes may enploy a broker-dealer as a custodian for securities held by the trust and
may register the securities in the name of the broker-dealer or in the name of a nominee
with or without the addition of words indicating that the securities are held in a fiduciary
capacity. My Trustee may hold secunties in bearer or uncertificated forrn znd may use a
central depository, clearing agoacy or buok-enty system, such as The Depository Trust
Company, Euroclaar or the Federal Reserve Bank of Mew York.

My Tmstee may participate in any rcorgenization, rccapifalization, merger or similar
tramsaction. My Tristee may exarcise or sel] conversion ov subsciption rights for
zecuriting of gll hnds and dsseription.
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My Trustee may give proxies or powers of attorney that may be discretionary and with or
without powers of substitution. My Trustee may vote or refrain from voting as to any
mattar.

Section 14.21 Settlement Powers

My Trustee may settle, by compromise, adjustment, arbitration or otherwise any and all
claims and demands in favor of or against the trust. My Trustee may release or abandon
any claim in favor of the tust.

Section 14.22 Sub-Chapter 5 Corporation Stock Provisions

After my death and during any period when the trust is not treated for tax purposes as 2
grantor trust under Section 671 of the Internal Revenue Code, my Trustee may elect to
hold any § corperation stock held by the trust as a separate “electing small business trust™

as defined in Section 1361(e)(1) or as a separate “qualified subchapter S trust,” as defined
in Section 1361{d)(3).

In making this determination, my Trustes may consider any changes to the terms and
conditions of the trust that will be required as a result of either election.

For purposes of this Section, “S corporation stock™ shall meun all capital stock issued by
& corporation {or other entity taxable as a corporation for federal income tax purposes)
that is treated, or intends to be treated under Section 1361(a), as an “5 corporation” for
federal income tax purposes.

(a) Electing Treatmant as an Elacting Small Business Trust

If my Trustee elects under Section 1361(e)(3) of the Internal Revenue

Code to quelify the trust or portion thereof as an “electing small business
trust,” my Trustee shall:

Apportion to the electing small business trust a reasonable
share of the upallocated expenses of all frusts created wnder
this agreement, in  accordance with the applicable

provisions of the Intemnal Revenue Code and Treasury
Regulations; and

Administer the trust as an electing scnall business trust,
under Section 1361{e) of the Internal Revenue Code.

(7)  Slecling Treatmant as a Qualilzd Subchantar 3 Trust
If my Trustee elects to treat the trust or portion thereof as a “gualified
subchapter S trust,” my Trustee shall:

Refer to the qualified subchaprer 3 trust using ths same
namne as the trust to which the stock was oniginally
allocated, plus the name of the current income bepeficiary
of the irust, followad by the letters “QS3T;”

Administer the qualified subchapter § trust in accordance
with the same provisions contained in the tnzst (0 which the
S cowporation Stock wag originelly allocated; provided,

14-11




however, that the provisions of this subsection shall control
the administration of the trust to the extent that they are
inconsistent with the provisions of the original trust;

Maintain the qualified subchapter S trust as a separate trust
held for the benefit of one beneficiary as required in
Section 1361{d}3); and

Request that the ciwrent income beneficiary of the trust,
with the agsistance of my Trustes, make an election in
accordance with Section 1361(d)(2) to qualify the trust as a
qualified subchapter S trust within the meaning of Section
1361{d)(3).

(1)  Current Income Beneficiary

The “current income beneficiary” of a qualified subchapter
S trust is the person who has a present right to receive
income distributions from the trust to which the 8
corporation stock is allocated. A qualified subchapter 8
trust shell have only one current income beneficiary.

If under the terms of the agreement, thers ig more than one
person. who has a present right to receive income
distributions from the trust originally holding the §
corporation stock, my Trustee shall cause the 3 comporation
stock to be segregated into separate qualified subchapter 5
trasts for each person who has a present right to receive
income distributions.

(2) Distributions

Until the first to oceur of {4) the death of the cwrrent
income beneficiary and (b) the date on which the qualified
sitbchapter S trust ne longer holds any S corporation stock
{the “QSST termination date™), my Trustee shall distribute
to the current income beneficiary, at least annnally, all of
the trust’s “net income,” as that tean is defined in Section
643(b} of the Internal Revenue Code.

The temns of the trust to which the $ corporation stock was
originally allocated shall govern distributions of principal
from the qualified subchapter S trust; provided, however,
that until the Q85T termination date, my Trustee may only
distribute principal to the curent income beneticiary of the
qualified subchapter 5 trust,

(3)  Allocation oF byzamy and Hxpnsas

My Trustee shall characterize receipts and expensss of any
qualiffed subchapter 5 trust in 3 manner consistent with
Section 643(b) of the Intormal Revenue Code,
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(c}

The foliowing additional provisions shall apply to any separate trust

{4}  Trust Merger or Consolidation

My Trustee: may not merge or consolidate any qualified
subchapter S trust with the assets of another trust if doing
so0 would jeopardize the qualificetion of either trust as a
qualified subchapter § trust,

Governance of the Trusts

created under this Section.

(1)  Protection of S Corporation Status

My Trustee shall not administer a trust holding §
corporation stock in a mamner that would cause the
terinination of the 8 corporation status of the entity whose
stock is held as part of the trust. Therefore during any
period that the trust holds § comporation stack, the terms of
this agreement shell be construed in a manner that is
consistent with the trust qualifving es an electing small
business trust or as a qualified subchapter § trust. Any
provision of this agreement that cannet be so construed or
applied shall be disregarded.

{2} Metheds of Distributlen

No method of distribution penmitted under this Section may
be used in a manner that would jeopardize the qualification
of the trust as an clecting small business trust or ag a
qualified subchapter S trust,

(3) Election

Any reference in this agrcement to any person acting in an
individual or fiduciary capacity, making an election for
himself or for or on behalf of any other person, shall
include, bur mot be limited to, an election made in
accordance with Section 1361(e)(3), Scction 1361¢d}2) or
any other applicable subsection of Section 1361 of the
Internal Revenue Code.

(4)  Disnosition of 8 Carparation 3tack

If the continuation of any trust would, in my Trustee’s
opinion, Tesuit in the termination of the § corporation status
of any entity whose stock is held as & pant of the trust
property, ity Trustee, other than an Intercsted Trustes, shall
have, in addition to the power to sell or otherwise dispose
of the stocl, the power to distribute the stock tv the person
who is then entitled ta recsive the income from the irast.
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Section 14.23 Limitation on My Trustee's Powers

All powers granted to my Trustee under this agreement or by applicable law shall be
limited as set forth in this Section, unless explicitly excepted by reference to this Section.
The limitations set forth in this Section shall not apply to me.

{(8)  AnInterested Trustee Limited to Asceriainable
Standards

An Interested Trustee may not exercise ot patticipate in the exercise of
discretion with respect to the distribution of income or principal, or the
termination of the trust to or for the bencfit of a beneficiary, io the extent
that the exercise of such discretion is other than for the health, education,
maintenance or support of a beneficiary as describad under Sections 2041
and 2514 of the Internal Revenue Code.

(b) No Distributions in Discharge of Certain Legal
Obligations

My Trustee may not exemise or participate in the exercise of discretion
with respect to the distribution of income ar principal that would in eny
manner discharge a legal obligation of my Trustes, including the
obligation of support.

If a beneficiary or any other person has the power to remove a Trustee,
that Trustez may not exercise or participate in the exercise of discretion
with respect to the distribution of income or principal that would in any
manner discharge a lepal obligation of the petson having the power to
remove the Trustee, including that person’s obligation of SUppot.

(¢}  Insurance Policy on the Life of iy Trustea

If the trust holds a policy that insures the life of my Trustee, my Trustee
shall have no tight 10 exercise any powers ot rights with respect to the
policy. A Cotrustee serving under thig agreement shall exercise the
powers and rights with respect 1o the policy.

If the insured Trustee is the only Trustee, then an Independent Special
Trustes designated under Section 3.08 shall exercise the powers and rights
with respect to the policy.

If any rule of law or court dacision construes the ability of the insurcd
Trustee to name an Independent Special Trustee as an incident of
owmership of the policy, then a majority of the then cuurent mandatory and
discretionary income beneficiaries {excluding the insured Trustee if he or
she is a beneficiary) shall select the Independent Special Trustee,

() desurance Polisv ga g doasdcia s Lida

If the trust holds a policy hat insures the Life of a beneficiary, the
beneficiary {ecting individually or as Tmstze) shall have no power over
the policy, the cash value of the policy, or the procesds of the pedicy. The
intent of thiz denial of power is o prevent an insured aeneficiary from
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having a power that would constitute an incident of ownership of the
palicy.

In addition, no distribution of income or principal to the insured
beneficiary shall be satisfied out of the proceeds of the policy, the cash
value of the policy of any other economic benefit of the policy.

The limitations of this subsection shall not apply if the proceeds of the
policy would, upon the death of the benefi ciary, otherwise be ingluded in
the gross estate of the beneficiary for federal estate tax purposes,
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Article Fifteen
General Provisions

Sectlon 15.01  Maximum Term for Trusts

Notwithstanding any other provision of this agresment, unless terminated earlier under
other provisions of this agreement, each trust ereated under this agreement shall terminate
upon the expiration of the longest period that property may be held in trust under this
agreement without violating the applicable rule against perpetuities,

If the applicable rule against perpetities for trusts is determined by reference to the death
of the last to die among 2 group of individuals living on the date of my death, the group
of indjviduals shall consist of the descendants of my paternal and maternal grandparents
and the descendants of JTohn Davison Rockefeller, born in Richford, New York, in 1839,
who are living et the date of my death.

Al thet time, the remaining trust property shall vest in and be distributed to the persons
entitled to reccive mandatory distributions of net income of the frust and in the same
proportions. If none of the beneficiaries is entitled fo mandatory distributions of net
income, the remaining trust property shall vest in and be distributed to the beneficiaries
entitled to receive discretionary distributions of net income of the trust, in equal shares
per stirpes.

Section 15.02 Spendthrift Provision

This trust and ell trusts created under this trust agreement shall be a spendthrifi trust as
defined in the Spendthrift Trust Act of Nevada, except for my interest therein while I am
living. No beneficiary or remainderman of any trust established vnder this trust shall
have the right or power to sell, teansfer, assign, pledgs, mortgage, alienate, hypothecate
their interest in the principal or income of the trust estate in any reanner whatsoever. To
the fullest extent of the law, the interest of each beneficiary and remainderman shall not
be subject to the claim of any creditors or liable to attachment, execution, bankniptey
proceedings, or any other legal process. The Trustee shall pay, disburse, and distribute
principal and income of the trust estate only in the manner provided for in this trust
agresment and not upon any attempted transfer or assignment, whether oral or written, of
anry beneficiary or remainderman nor by operation of law.

Section 15.03 Contaest Provision

If any beneficiary of this trust or any trust created vnder this trust agreement, alone or in
conjunction with any other person engages in any of the following actions, the right of
the beneficiary to take any interest given to the beneficiary under this trust or any trust
created under this trust agreement must be determined as it wonld have been determined
had the beneficiary predeceased me without surviving descendants.

Contests by a claim of undue influence, fraud, menace, duress or lack of
testamentary capacity, or otherwise objects in any court to the validity of
(a} this trust, (b) any trust created under the terms of this agreement, (¢)
my will, or (d) any beneficiary designation of an annuity, retirement plan,
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IRA, Keogh, pension or profit sharing plan or insurance policy signed by
me, (collectively referred to hereafter in this Section as “Dociment” or
“Documents™) or any amendments or codicils ta any Document: or

Seeks to obtain an adjudication in any court proceeding that a Document
ot eny of its provisions is void, or otherwise secks to void, nullify or set
aside a Document or any of its provisions; ot

Files suit om a creditor’s claim filed in a probate of Ty estate, against my
trust estate, or any other Document, after rejection or lack of action by the
regpective fiduciary; or

Files a petition or other pleading to change the chatacter {commanity,
separate, joint tenancy, partnership, domestic partnership, real or personal,
tangible or intangible) of property already so characterized by a
Document; or

Claims ownership in 2 court proceeding to any asset | hold in Joint
tenancy, otber than as 2 surviving joint tenant; or

Files a pefition to determine domestic partnership property as Ty
cohabitant; or
Files a petition for probate homesterd in a probate proceeding of my estate

without the prior written consent of the Personsl Representative
designated in my Will; or

Files a petition for family allowance in a probate of my estate without the
prior written consent of the Personal Representative designated in my will;
or

Files a petition to impose a constructive trust or resulting trust on any
assets of the hmist estate; or

Participates in any of the above actions in a manner adverse to the trust
estate, such as conspiring with or assisting any person who takes any of
the above actions;

then the right of such beneficiary to take any interest given to such beneficiary under this
trust or any trust created under this trust agrecment shall be determined as it would have
been determined had such beneficiary predeceased me without surviving issue,

My Trustee is hereby authorized to defend, at the expense of the trust estate, any
violation of this Section. A “contest” shall include any action described above in an
arbitration proceeding and shall not include any action described ahove solely in a
mediation not preceded by a filing of a contest with a court, notwithstanding the
foregoing. In addition, should any beneficiary under the trust contest a provision of the
same, the Trustee shall charge such beneficiary’s interest with all attorneys fees and costs
incurred by the Trustee in comection with, same.

This Section may not be applied so as o canse 2 forfeiture of any distribution otherwise
gualifying for the federal estate tax charitable deduction.
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Section 15.04 Survivorship Presumpiion

If any beneficiary is living at my death, but dies within 90 days after my death, then the
beneficiary will be deemed to have predeceased me for purposes of this agreement.

Section 15.05 Definitions

For purposes of this agreement, the following terms have the following meanings:
(a}  Adopted and Afterbormn Persons

A legally adopted person in any generation and his or her descendants,
including adopted descendants, has the same rights and shall be treated in
the same manner under this agreement as natural children of the adopting
parent, provided such person is legally adopted prior to attaining the age
of 18 years. A person is deemed to be legally adopted if the adoption was
legal in the jurisdiction in which it accurred at the time that it oceurred.

A, fetus in utero that is later bom alive shall be considered a person in
being during the period of gestation.

{b) Agreement

The term “this agreement” means this trust agreement and inchudes all
trusts created under the terims of this agreement.

(c}  Available GST Examption

“My available GST Exemption™ means the GST Exemption provided in
Section 2631 of the Intemal Revenue Code in effect at the time of my
death; reduced by the agpregate of (1) the amount, if any, of GST
Exemption allocated to my lifetime transfers, including those allocations
made at the time of my death by my Personel Representative, by my
Trustee, or by operatior of law and (2) the amount, if any, allocated to
direct skips as defined in Section 2612(c)(1) of the Intermnal Revenue Code
that do not qualify for an exclusion from the generatbon-skipping transfer
tax occurring at my death to or for the henefit of my descendants.

If, at the time of my death, I have made a lifetime transfer to 2 trust with
an inclusion ratio of greater than zero but have not filed & gift tax retum
and the due date for the gift tax return has not yet passed, my aveilable
GST Exemption shall also be reduced to the extent necessary and possible
to reduce the trust inclusion ratio to zero, thereby exempting the transfer
from generation-skipping transfer tax.

(d) Descendants

The ferm “descendants™ shall include a person’s lineal descendants of all
generations.

{e) Education

The term “education” is iutended to be an ascertainable standard in
accordance with Section 2041 and Ssction 2514 of the Internal Revenue
Code 2nd shall irclude, but not be limited to:
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The term “education™ shall also include distributions made by my Trustee
for expenses such as tuition, room and board, fees, books and supplies,
tutoring and ransportation and a reasonable allowance for living expenses.

(f)

Except as otherwise provided in this agreement, a person is deemed

Enrollment at private elementary, junior and senior high
school including boarding school;

Undergraduate and graduate study in any field at a college
ar university,

Speciglized, vocational or professional training or
mslruction at any institution, incleding private instrmetion:
and

Any other curricolum or activity that my Trustee may deem
useful for developing the abilities and interests of a
beneficiary including, without limitation, athletic training,
musical instruction, theetrical training, the arts end travel.

Incapacity

necapacitated in any one of the following circumstances.

{11  The Opinion of Twe Licensed Physicians

An individeal shall be deemed incapacitated wheneves, in
the written opinion of two licensed physicians, the
individual i3 ungble to effectively manage his or her
property ot financial affairs, whether as a result of age,
illness, use of prescription medications, drugs or other
substances, or any other cause.

An individuel shall be deemed restored to capacity
whenever the individual’s personal or attending physician
provides a written opinion that the individual is able 1o
effectively manage his or her property and financial affairs.

{2) Court Determination

An individeal is deemed incapecitated if a court of
competent jurisdiction has declared the individual to be
digabled, incompetent or legatly incapacitated.

(3) Detention, Disappearance or Absence

An individual is deemed incapacitated whenever he or she
cannot effectively manage his or her property or financial
affirs due to the individual's unexplained disappearance or
absence for more thar 30 days, or whenever he or she is
detained under duress.

An individual’s disappearance or absence or detention
under duress may be established by an affidavit of my
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Trustee, or, if no Trustee is serving, by the affidavit of any
beneficiary. The effidavit shall describe the circomstances
of the individual’s disappearance, zbsence or detention and
may be relied upon by any third party dealing in good faith
with my Trustee in reliance upon the affidavit,

(g) Income Beneflclary

The term “income beneficlary™ means any beneficiary who is then entitled
to receive distributions of the net income of the trust, whether mandatory
or discretionary.

Unless otherwise provided in this agreement, the phrase “majority of the
income beneficiaries” means any combination of income beneficiarics
who, if all accrued net income were distributed on the day of a vote by the
beneficiaries, would receive more than 50% of the accrued net income.
For purposes of this calcolation, beneficiaries who are eligible to receive
discretionary distributions of net income are deemed to receive the income
in equal shares,

References to a “majority” refer to a majority of the entire trast
collectively until my Trustee allocates property to scparate trusts or trust
shares, After the allocation of property 1o separate trusts or trust shares,

references to a “majority” refer to a majority of each separate trust or trust
share,

(h}  Income in Respect of a Decedent (IRD)

The term “income in respect of a decedent” or “IRD” means income
received after a decedent’s death that would have been taxable to the
decedent if the income had been received by the decedent during the
decedent’s lifetime. For example, payments under qualified retirement
plans and other deferred compensation arangements are IRD. For
purposes of this agreement, IRD means any income that would be
classified as IRD under Section 691(z) of the Internal Revenue Code,

N Independent Trustee

The term “Independent Trustee” means a Trustee who is not an Inferested
Trustee as defined tn subsection (j) and includes an Independent Special
Trustee appointed under the provisions of Section 3.08. Whenever (1) a
power is pranted exclusively to an Independent Trustee or (2) the phrase
“other than an Interested Trustee” is used, then the power or discretion
may be exercizsed only by an Independent Trustee. ‘Whenever this
agreement specifically prohihits an Interestad Trustee from exercising
discretion or performing an act, then oaly an Independent Trustee may
exercise that discretion or perform that act.

()  Intarested Trustas

The term “Interested Truste=" means (1) a Trustee who is 2 transferor of
property to the trust; (2) a Trustee who is a beneficiary of the trust; {3) a
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Trustee who is related or subordinate within the meening of Section
672(c) of the Internal Reverme Code to a transferor of property to the trust
or a beneficiary of the trust; or {4) a Trustee whom a transferor of property
to the trust or a beneficiary of the trust cam remove and replace by
appointing a Trustee that is related or subordinate to the beneficiary within
the meaning of Section 672(c) of the Internal Revenne Code,

For purposes of this subsection “a wansferor of property to the trust”
includes a person whose qualified disclaimer resulted in property passing
to the trust.

For purposes of this subsection “a bencficiary of the trast” means a person
who is or in the future may be eligible to receive income or principal from
the trust pursuant to the terms of the trust, A person shall be considered a
beneficiary of a trust even if he or she has only a remote contingent
remainder interest in the tust; however, a person shall oot be considered a
beneficiary of a trust if the person’s only interest is as a potential
appointee under a testamentary power of appointment.

(k}  Internal Ravenue Code and Treasury Regulations

References to the “Internal Revenue Code” or to its provisions are to the
Internal Revenwe Code of 1986, as amended from time to time, and the
corresponding Treasury Regulations, if any. References to the “Treasury
Repulations,” are to the Treasury Regulations under the Internal Revenue
Code in effect from time to time. If a particular provision of the Intemal
Revenue Code is renumbered, or the Internal Revenue Code is superseded
by a subsequent federal tax Iaw, any reference is deetried to be made to the
renumbered provision or to the corresponding provision, of the subsequent
law, uniless to do so would clearly be contrary to my intent as expressed in
this apreement. The same rule shall epply to references to the Treasury
Regdations.

] Legal Representative or Parsonal Represantative

As used in this agreement, the term “legal representative™ or “Personal
Representative” means a person’s guardian, conservator, executor,
administrator, Trustee, or any other person or entity personally
representing a person or the person's estate,

(m) Per Stirpes

Whenever a distribution is to be made to a person’s descendants “per
stirpes,” the distribution shall be divided into as many shares as there are
then living children of the person and deceased children of the person who
left then living descendants, Bach then living child shall reccive one share
and the share of each deceased child shall be divided among the child's
then living descendants in the same manner,
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{n)  Primary Beneflclary

The primary beneficiary of a trust created under this agreement is the
oldest income beneficiary of that trust wnless some other individual is
specifically designated as the primary beneficiary of that separate trust,

{0} Qualified Retirement Plan

The term “qualified retirement plan” meens a plan qualified under Section
401 of the Internal Revenue Code, an individual retirement arangement
under Section 408 or Section 408A or a tax-sheltered annuity under
Section 403, The term “qualified retirement benefits” means the amounts
held in or distributed pursuant to & plan qualified under Section 401, an
individual retirernent arrangement under Section 408 or Saction 4084, a
tax-sheltered annuity under Section 403 or any other benefit subject to the
distribution rules of Section 401{a)(9).

{p} Shall and May

Unless otherwise specifically provided in this agreement or by the context
in which used, [ use the word “shall” in this agreement to command, direct
or require, and the word “may™ to allow or permit, but not require. In the
context of my Trustee, when [ use the word “may” I intend thar my
Trustee may act in its sole and absclute discretion unless otherwise stated
in this agreement.

(q} Trust

The terms “this trust” or “this trust agreement” shall refer to this
agreement end all trusts created under the terms of this agreerent.

{ Trustee

The term “my Trustee” or “Trustee” refers to the Trustee named in Article
One and to any successor, substitute, replacement or additional person,
corporation or other entity that is fom time to time acting as the Trustee
of any trust created under the terms of this agreement. The term “Trustee™
refers to singular or plural as the context may require,

(s) Trustmaker

The term ‘“Trustmaker” has the same legal meaning as “Grantor,"
“Settlor,” “Trustor” or any other term referring to the maker of a trust.

(t) Trust Property

The phrase “trust property” shall be construed to mean all property held by
my Trustee under this agreement, including all property that iy Trustee
may acquire from any source. -

Saction 15.06 General Provisions and fules of Construction
The following general provisions and rules of construction shall apply to this agreement:
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{a}  Duplicate Originals

This agreement may be executed in any number of counterparts, each of
which i deemed to be an original. Any person may rely upon a copy of
this agreement certified under oath by my Trustee to be a true copy, to the
same effect as if it were an original,

(b}  Singular and Plural; Gender

Unless the context requires otherwise, words denoting the singular may be
construed as plural and words of the plural may be construed as denoting
the singular, Words of one gender may be construed as denoting another
gender as is appropriate within the context. The word “or™ when used in a
list of more then two items may function as both a conjunction and a
dispunction as the context requires or permits.

{c) Headings of Articles, Sections, and Subsections

The headings of Articles, Sections, and subsections used within this
agreement are inclhuded solely for the convenience and reference of the

reader. They have no significance in the interpretation or construction of
this agreement,

{d) Governing State Law

This agreement is governed, construed and administered according to the
laws of the State of Nevada ag from time to time amended,

{¢) Noticas

Unless otherwise stated, whenever this agreement cells for notice, the
notice must be in writing and must be personally delivered with proof of
delivery, or mailed postage prepaid by certified mail, returmn receipt
requested, to the last known address of the party requiring notice, Notice
is effective on the date personally delivered or on the date of the retum
receipt. If a party giving notice does not receive the retum receipt but has
procf that he or she mailed the notice, notice is effective on the date it
would normally have been received via certified mail. If notice is required
to be given to a minor or incapacitated individual, notice muwst be given to
the parent or legal representative of the minor or incapacitated individual.

(H  Severability

The invalidity or unenforceability of any provision of this agreement shall
not affect the validity or enforceshility of any other provision of this
agreement. 1f & court of competent jurisdiction detenmines that any
provision iz invalid, the remaining provisions of this agreetment are to be
interpreted and conmstrued as if the invalid provision bad never been
included in this agreement.

£5-8
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1 have executed this restated trust agreement on this day, January 7, 2008, [ certify o the
officer taking my acknowledgment that 1 have read this restated trust agresment, that I
understand it, and thar it correctly states the provisions under which my trust property is
to be administered and distributed by my Trustee,

STATE OF NEVADA )
J 58,
COUNTY OF CLARK )]

This instrument was acknowledged before me on Jamuvary 7, 2008, by MARJORIE T.
CONNELL, as Trustmaker and as Trustee,

[Seal]

NUTARY PUBLIC
Coungy of Clask-Sara of Nevads
5. A. BROWN

Mo. D-60733-1 ‘
Iﬂ:‘r ﬁppumtmmt E.'LPI-I'I’:I fll'l 28, ZM’B " é

Sharen A. Brown, Notary Pubtic

AADA j
000 Rancho Lane
Las Vegas, Nevada 89106

My commission expires: Januery 28, 2003
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Schedule A

Ten Dollars cash
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Electronically Filed
Qz2/10/2014 10:04.38 AM

ANS % 1‘%“”"’

JOHN R. MUGAN, Esquire

Nevada Bar No. 1*045‘53'0‘:3l CLERK OF THE COURT
john@jeffreybur.com

MICHAEL D. LUM, Esquire

Nevada Bar No. 12997

michael(@jeffreyburr.com

JEFFREY BURR, LTD.

2600 Pasea Verde Parkway, Suite 200

Henderson, NV 89074

Telephone: (702) 433-4455

Facsimile: (702) 451-1853

Attorneys for Trustee ELEANOR CONNELL HARTMAN AHERN

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Maiter of
THE W, N. CONNELL AND MARJORIE T. CONNELL | Case No. P-09-066425-T

LIVING TRUST,
Dated May 18, 1972 Dept. No. XX VI (26)

An Inter Vivos Irrevocable Trust,

ANSWER OF TRUSTEE ELEANOR C. AHERN TO JACQUELINE M. MONTOYA'S

PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED INTEREST OF
TRUST ASSETS PURSUANT TO NRS 30.040. NRS 153.031(1)(e), AND NRS 164.033(1)(a)

AND COUNTERCLAIMS AGAINST JACOUELINE M, MONTOYA
COMES NOW ELEANOR C. AHERN, a/lk/a ELEANOR CONNELL HARTMAN

AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST
dated May 18, 1972, by and through her counsel of record, JOHN R. MUGAN, Esquire, and
MICHAEL D. LUM, Esquire, of the law firm of JEFFREY BURR, LTD., and hereby submits this
Answer to Jacqueline M. Montoya’s Petition for Declaratory Judgment Regarding Limited Interest
of Trust Assets Pursuant to NRS 30.040, NRS 153.031(1e) and NRS 164.033(1Xa) And
Counterclaims Againgt Jacqueline M. Montoya, and in support thereof states:

i
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ANSWER

1. The surface real estate located in Upton County, Texas, and the oil, gas and mineral
interests on and under such real estate and severed oil, gas and mineral interest in other acreage in
Upton County, Texas (the “Upton County, Texas, Qil rights” or the “royalties and rent”) were
originally the sole and separate property of W. N. CONNELL.

2. The Upton County, Texas, Oil rights or any part thereof were never allocated to
Trust No. 3.

3. The Upton County, Texas, Dil rights became an asset of Trust No. 2 by default
pursuant to the language of the W.N. CONNELL AND MARJORIE T. CONNELL LIVING
TRUST dated May 18, 1972 (the “TRUST™). See Subparagraph 4 of Paragraph C of the TRUST
agreement.

4, Subsequent to the death of MARJORIE T. CONNELL on May 1, 2009, NRS
163.385 is not applicable as the TRUST and the MTC LIVING TRUST were not created by a single
instrument.

5. The TRUST agreement should be construed to require that an amount equal to the
revenue from the Upton County, Texas, Oil rights be distributed to ELEANOR C. AHERN, a/k/a

ELEANOR CONNELL HARTMAN AHERN (“ELEANOR”) during her lifetime.

AFFIRMATIVE DEFENSES
As and for separate affirmative defenses, ELEANOR hereby allege as follows:
FIRST AFFIRMATIVE DEFENSE
There is lack of subject matter jurisdiction by this Court regarding Jacqueline M. Montoya’s
Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS
30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) (the “Petition’™).
SECOND AFFIRMATIVE DEFENSE

Petitioner Jacqueline M, Montoya (the “Petitioner”) fails to state an action upon which relief
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can be granted againsi Defendants.
THIRD AFFIRMATIVE DEFENSE
The claims of Petitioner set forth in her Petition are barred by the doctrine of claim
preclusion.

FOURTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of issue
preclusion,
FIFTH AFFIRMATIVE DEFENSE
The claims of Petitioner set forth in her Petition are barred by the doctrine of laches.

SIXTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the doctrine of unclean hands
on the part of Petitioner,
SEVENTH AFFIRMATIVE DEFENSE

The claims of Petifoner set forth in her Petition are barred by the docirine of detrimental

reliance.
EIGHTH AFFIRMATIVE DEFENSE
The claims of Petitioner set forth in her Petition are barred by the doctrine of promissory
estoppel.

NINTH AFFIRMATIVE DEFENSE

Any damages which Petitioner may have sustained by reason of the allegations of the
Petition were proximately caused, in whole or in part, by sets of persons other than ELEANOR and
with whom ELEANOR had no legal connection.

TENTH AFFIRMATIVE DEFENSE

No actual, justifiable controversy exists between Petitioner and ELEANOR, and thus, the

Petitioner must be dismissed as to these Defendants.

ELEVENTH AFFIRMATIVE DEFENSE

Petitioner, by her own conduct or failure to act or otherwise, is estopped from making any

claim against ELEANOR.
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TWELTH AFFIRMATIVE DEFENSE
Petitioner has waived, by conduct or failure to act or ctherwise, any claim against
ELEANOR.
THIRTEENTH AFFIRMATIVE DEFENSE

By virtue of the acts, conduct, mismanagement, wrongdoing, fraud, undue influence,
illegality and/or omissions to act of Petitioner under the circumstances, ELEANOR. 15 released and
discharged from any liability whatsoever ta Petitioner, which liability is expressly denied,

FOURTEENTH AFFIRMATIVE DEFENSE

There is no privity of coniract between Petitioner and ELEANOR.

FIFTEENTH AFFIRMATIVE DEFENSE

BELEANOR asserts that she has performed and fully discharged all obligations owed to
Petitioner including meeting the requisite standard of care to which Petitioner was entitled, if any
obligation existed at all.

IXTEENTH AFFIRMATIVE DEFENSE

The loss, injuries, damages, costs and attorneys’ fees, if any, suffered by Petitioner were the

result of her own acts, wrongdoing, fraud, undue influence and/or her omissions to act.

SEVENTEENTE AFFIRMATIVE DEFENSE

Petitioner has failed to cure procedural prerequisites fo the institution and maintenance of
this lawsuit, which precludes the ability of the Petitioner to institute or maintain this cause of action.

EIGHTEENTH AFFIRMATIVE DEFENSE

Petitioner’s claims are barred by the applicable statutes of limitations.
NINETEENTH AFFIRMATIVE DEFENSE
Petitioner has failed to satisfy conditions precedent to bringing any action against
ELEANOR.
TWENTIETH AFFIRMATIVE DEFENSE

If ELEANOR has failed to perform a contractual obligation owed to Petitioner, if any
contractual obligation existed at all, there existed a valid excuse for such nonperformance, if any

required performance existed at all.
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TWENTY-FIRST AFFIRMATIVE DEFENSE

ELEANOR acted in good faith in all of her deatings with Petitioner.
TWENTY-SECOND AFFIRMATIVE DEFENSE

ELEANOR lacked the requisite specific intent necessary for Petitioner to sustain her ¢laims
against ELEANOR.
TWENTY-THIRD AFFIRMATIVE DEFENSE

BELEANOR asserts that at all times its activities relating to this matter she has been in full
compliance with all applicable rules, regulations, ordinances, statutes and Orders of the Court and
that has acted in all respects in a careful, reasonable and prudent manner.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Damage suffered by Petitioner, if any exist at all, are a result of her contributory negligence
and/or her comparative fault, and Petitioner is bammed from recovery on such grounds

TWENTY-FIFTH AFFIRMATIVE DEFENSE

Petitioner has failed to mitigate damages, if any such damages exist at all.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by the Statute of Frauds.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

The claims of Petitioner set forth in her Petition are barred by failure of consideration.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

The issues raised by Petitioner in her Petition are not ripe,

TWENTY-NINTH AFFIRMATIVE DEFENSE

ELEANOR has been forced to retain counsel to defend against the Petition, and Petitioner is

entitfled to an award of reasonable attorneys’ fees,

THIRTIETH AFFIRMATIVE DEFENSE,

All possible affirmative defenses may not have been alleged herein as sufficient facts were
not available after reasonable inquiry upon the filing of this pleading. Therefore, ELEANOR
reserves the right to amend this pleading, including adding affirmative defenses, based upon

discovery, review of document, and development of evidence in this case.
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COUNTERCLAIMS AGAINST JACQUELINE M. MONTOYA

INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONS

6. There exist valid contracts between ELEANOR as Trustee of the TRUST and
Apache Corporation, Plaing Marketing, L.P., and Drag A Cattle Company, LLC.

7. Petitioner knew of the contracts.

8. It is undisputed that ELEANOR. is entifled to at least thirty-five percent (35%) of the
income from the Upton County, Texas, Qil rights as beneficiary of the TRUST, which Petitioner
acknowledges in her Petition.

2. Petitioner committed intentional acts intended or designed to disrupt the contractual
relationship, including but not limited to the following:

A. Texas legal counsel for Petitioner on September 30, 2013, three (3) days after the filing
of this action, sent a demand letter to Apache Corporation, Plains Marksting, L.P., and
Drag A Cattle Company, LLC informing them of this Nevada case and demanding that
not only the disputed sixty-five percent (65%) of royalties and rent be withheld, but all
of the royalties and rent be withheld including the thirty-five percent (35%) to which
there is no dispute that ELEANOR is entitled to as a beneficiary of the TRUST. Copies
of such letters are attached hereto as Exhibit 1 and by this reference incorporated herein.

B. Texas legal counsel for Petitioner on November 14, 2013, sent an cmail to Apache
Corporation, “renew[ing] {theit] request that Apache continue to hold all interest
payments to the Trust in suspense.” A copy of the email is attached hereto as Exhibit 2

and by this reference made a part hereof,

10,  There was an actual disruption of the contracts as a result of such communications.

15. By reason of the aforesaid and as a direct and proximate result thereof, ELEANOR

as Trustee (and individually) has sustained damages as a result of such disruption and the actions of

Petitioner, including but not limited to interest, fees, costs, expenses, aftorneys’ fees, loss of use of

monies and property, and expert witness fees in a sum in excess of Ten Thousand Dollars

($10,000.00).
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12. Petitioner’s aforesaid actions constitute wanton and willful, reckless, or malicious
acts and conduct and/or omissions with fraud, malice and conscious disregard for the consequences
thereof and with ulterior motives and purposes in the use of the legal process not proper in regular
proceedings.

ENFORCEMENT OF NO CONTEST PROVISIONS

13.  Paragraphs 6-12, inclusive, set forth ahove are hereby realleged herein.

14.  Article TENTH, NON-CONTEST PROVISION, of the TRUST sets forth a lengthy a
no-contest clause evincing the intent of the setilers, W.N. CONNELL and MARJORIE T.

CONNELL, and states:

“The Grantors specifically desire that these trusts created herein be administered and
distributed without litigation or dispute of any kind. If any beneficiary of these trusts or
any other person, whether stranger, relatives or heirs, or any legatees or devisees under the
Last Will and Testament of the Grantors or the successors in interest of any such persons,
including any person who may be entitled to receive any portion of the Grantors' estate
under the intestate laws of the State of Nevada, seek or establish to assert any claim to the
assets of these trusts established herein, or atiack, oppose or seek to set aside the
administration and distribution of the said trusts, or to have the same declared null and void
or diminished, or to defeat or change any part of the provisions of the trust established
herein, then in any and all of the above mentioned cases and events, such person or
persons shall receive One Dollar ($1.00) and no more in lieu of any interest in the assets
of the trusts.” (emphasis added)

15. NRS 163.00195, Enforcement of no-contest clauses; exceptions, states in relevant
part:

1. Except as otherwise provided in subsections 3 and 4, a no-contest clause in a trust
must be enforced by the court.

2. A no-contest clause must be construed to carry out the settlor’s intent... Except as
otherwise provided in subsection 3 and 4, a_beneficiary’s share may be reduced or
eliminated under a no-contest clause based upon conduct that is set forth by the settlor
in the trust. ...

3, Notwithstanding any provision to the contrary in the trust, a beneficiary’s share must not
be reduced or eliminated if the beneficiary seeks only to:

(a) Enforce the terms of the trust, any document referenced in or affected by the trust, or any
other trust-related insirument;

{(b) Enforce the beneficiary’s legal rights related to the trust, any document referenced in or
affected by the trust, or any trust-related instrument; or

(c) Obtain a court ruling with respect to the construction or legal effect of the frust, any
document referenced in or affected by the trust, or any other trust-related instrument.
{emphasis added)

Page 7




L e - T Y T Y

10

11

12
13
14
15
16
17
18
15
20
21
22
23
24
25
26
27
28

16.  The actions of Petitioner in filing her Petition and/or in contacting the surface tenant

and oil companies as noted above ate violations of the no contest provisions of the TRUST.

PRAYER

WHEREFORE, ELEANOR C. AHERN, a/k/a ELEANOR CONNELL HARTMAN

AHERN, as Trustee of THE W.N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST

dated May 18, 1972, prays the Court to:

i

1. Deny Petitioner JACQUELINE M, MONTQYA’s Petition For Declaratory Judgment
Regarding Limited Interest of Trust Assets Pursuant To NRS 30,040, NRS
153.031(1)(e), and NRS 164.033(1)(a) and dismiss the same with prejudice;

2. In the alternative, construe the tetms of THE W.N. CONNELL AND MARJORIE T.

CONNELL LIVING TRUST dated May 18, 1972 to mean that ELEANCR C, AHERN,
a/lk/a ELEANOR CONNELL HARTMAN AHERN is the sole beneficiary during her
life of the Upton County, Texas surface real estate, oil, gas, and mineral interest on and
under such real estate and severed oil, gas and mineral interest in other acreage in Upton,

County, Texas, and that such construction shall apply prospectively;

3, Enter judgment against Petitioner JACQUELINE M, MONTOYA for intentional

interference with contractual relations and award all monetary damages incurred as a
result thereof, including but not limited to general damages, actual damages,
compensatory damages, pecuniary damages, and consequential damages in an amount in
excess of Ten Thousand Dollars ($10,000.00) including prejudgment and post judgment

interest;

4. Enter judgment against Petitioner JACQUELINE M. MONTOY A. for punitive damages;

5, Enter judgment against Petitioner JACQUELINE M. MONTOYA for interest, fees,
costs, expenses, attorneys’ fees, loss of use of monies and property, and expert witness

fees;

6. Enforce the no-contest ¢lause of the TRUST against JACQUELINE MONTOYA,; and
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7. For such other and further relief as this Court deems appropriate.

DATED: January 31, 2014,
JEFFREY BURR, LTD.

R. MUGAN, ESQU
vada Bar No. 10650
MICHAEL D. LUM, ESQ
Nevada Bar No, 12997
2600 Paseo Verde Parkway, Suite 200
Henderson, Nevada 89074

Attorneys for Trustee ELEANOR CONNELL
HARTMAN AHERN
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VERIFICATION

STATE OF NEVADA )]
): 88
COUNTY OFCLARK. )

ELEANOR CONNELL HARTMAN AHERN, as Trustee of THE W, N, CONNELL AND
MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, being first duly sworn, deposes
and says: That 1 am the Defendant herein; that I have read the above and foregoing Objection to
Jacqueline M. Montoya’s Petition for Declaratory Judgment Regarding Limited Interest of Trust
Assets Purspant to WRS 30.040, NRS 153.031(1)(e) and NRS 164.033(1)}g) And Counterclaims
Against Jacqueline M. Montoya; that the same is trne of my own knowledge, except for matters

therein stated on information and belief, and as for those matters, I believe it to be tiue.

: 7l / F1a0) %
B R SR NN HARTNAN V193
SUBSCRIBED and SWORN to before me

this 44  day of February, 2014,

14 1\

15
16
17
18
19
20
21
22
23
24
25
26
27
28

K&HI A, LOMPREY
NDTARY FUBLIC
ETATE DF MEVADA
APPT. Mo, 11-6286-1
MY APPT. EXPIRES JULY 14, 2015
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CERTIFICATE OF MAILING

I hereby certify that on the 3¢ day of February, 2014, 1 did email to JOSEPH J.
POWELL, Esquire, as indicated below, and I did deposit in the U.3. Post Office at Las Vegas,
Nevada, postage prepaid, a copy of the above and foregoing Answer to Jacqueline M. Montoya’s
Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS
30.040, NRS 153.031(1)(e) and NRS 164.033(1)}(a) And Counterclaims Against Jacqueline M.
Montoya, to each person as indicated below, addressed as follows:

Joseph J. Powell

The Rushforth Firm, Ltd,
P.O. Box 371655

Las Vegas, NV 89137-1655

probatef@rushforthfinm comn
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Exhibit

INDEX OF EXHIBITS

Description

Demand Letters of Texas Legal Counsel of Jacqueline M. Montoya dated
September 30, 2013 ta Apache Corporation, Plains Marketing, L.P., and

Dirag A Cattle Company, LLC.

Email of Texas Legal Counsel of Jacqueline M. Montoya dated November

14, 2013 1o Apache Corporation
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EXHIBIT 1
Demand Letters of Texas Legal Counsel of Jacqueline M. Montoya dated September
30, 2013 to Apache Corporation, Plains Marketing, 1..P., and Drag A Cattle
Company, LLC.
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STUBGIMAN, MCRAE, SEALY, LAUGHUN B BADWOER, INC,

ATTORRITA AV LAY
FASHEN CRMTEN « T0WPEA TWO
S40WESN TERAT AciIL HATE 5D
WRIRAND, TS TN
Ll AT
PAGEMIE- NI ART AR
woire WA it fgus
FAHGY IR
Bt TEEDRNY
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Sepiember 30, 2043

Apache Componion

Attns Division Cvder Dept,
2000 Post Qak Bivd, Sudie 100
Houston, Yoxus 77056

NO. 4841 P 3

£
o,

Gmmvnf?#

gaes/
poo¥55 o

He William med Murjorie Cosnell Living Tras, Marjurie Conmill and Elrancr

Hariman, Co Trustois

Owper Nombers: +7052
05572

"Ta Whom h Mny Concern:

1 write un belalf of our clicnt, Jaquetine M, Montaya, individually wid is her capacity as Inustee
of the MCT Living Trust, Malnid? in Comwe Ne. P-09-006225-13 in thy Mutter of vhe W.N. Cosutedl anid
Marjorle T. Connell Living Trust, cotsd Moy 18. 1972, The lawsnit tefercaved concerns oil oand gry
coyahy and inereat paymenis lnlo the W. N, Conachl g Marjocle T, Comell Living Trust, Eleanor
Ahemn, Trusteo. £ cnclose a capy of the filed petivicn and vonfirmation of filiny for your reference, We

will fatlow up with & file-rmnrked copy of Ure petition gnce wo have teceived h.

r Buc 1o the dispute regoading the distribution of payments, & portion of which Jas been made by
your company, we hequest ket Apache Corpoiion hold in suspense all paymicnis 1o U W, N. Connell
3nd Marjorie °f, Connell Living Trust aatil this lowswit s boon reqolved. W request that you 1nke wciim
ionmediarcly a0 tiwt oo funher payiments pre diswiated wntil tils snit is resotved, Plaase ket one koaw il
you have any questions. Wi appreciuié: your coaperation und Jook forward 10 wworking with you,

Very truly yours,

1A0CY I mAi4B
SMG:mg
Enciotures
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STuBsEMAN, McRAE, SeaLy, LAUGHUIN & BROWODER, INC.

ATTORNEYS AT LAW
FATHEN CRHTER * TOWER TWE
S50 WESTTEAS wVENUE, SUITE BaD
MIDLAKD, TEKAS TN
L} IRV ALT L
FADSHARE 131 SNTA5R
warwptuhbem IR wiiem. em
LraN dyrRnend
Pirect Dhall A2 4ER IR A2
ALSDUCFRSFD I MW MEXICD
spuetriraGalubbamnn ivlrm<om
Scptomber 30, 2013
Via focsintile (7130646-4571
grd CMRRREZ003 3110 0002 3184 6836
Plulas Macketing, L.P.
Attn: Division Orders Dept,
P.0. Box 46«8

Houston, Texns 77210

Re; William and Marjorie Cornell Living Trust, Marjorie Connell and Eleanor
Hartman, Co Troatees

Owmer Numbers: 0782216
(4B8845

"To Whom It May Concern;

1 wrlte o behusll of our olicnt, Joqueline M, Montoya, individually and in her capacity as lrusiee
of the MCT Living Trust, PlalailfF in Caise No. P-U9-066425-1; In the Matier of the W.N, Connell aad
Marjorta 1. Cemell Living Trust, doled May 18, 1972, The Inwsuit referanced concerns olb and gos
royalty and interest payments inte the W, N, Connell and Marjarie T, Conneil Living Trust, Eleanci
Abera, Trustee,  enclose » copy of the filed peticion and confismation of filing for your referonca. We
will follow ap with a file-marked copy of the petition oncc we have received it.

Duc 10 the dispute rearding the diswibusion of payments, a postion of which has been made by
your company, we request that Plaing Marketing hold in suspenso all payments 1o the W, N, Connetl and
Marjoric T. Conncll Living Trust until (his lowsuit has been resolved. We reguest that you take action
immadiately 80 that no further pryments are disiributed intil this suitis eesolved, Pleasc lex me know if
you have any quastions. Wa bppreclale yunr couperution snd look forward warking with you.

Very truly yours,

Sean Cuerrero
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STUBBEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC.

ATTORMEYS AT LAW
FASKEN CENTER « TOWER TWIO
B50 WEST TEXAY AMENUE, SLNTE 360
MDA ARD, TERAS 70703
4316011616
FACTAMILE 432 EE2AR54
www stubbemeniawiitog rom
SEAN GUERRGRD
Direct Dink 432, 6880242
ALS0 UCENSED I NEW MERCO
sauerrero@nubhe mandawhin.com

September 30, 2013

Via facsiuile (432) GE-4929
RRRA7003 31] 0 3

Drag A Cattle Company, LLC
¢fo James Walton

414 W. Texas, Sulte 310
Midland, Texaz 79702

Re: W.N. and M.T, Conuell Llving Trust, M. Connell and E, Hartman, Trusiees

To Whom [t May Concern:

| write on behalf of our client, Jaqueline M. Montoya, individually and in her capacity as ttustee
of the MCT Living Trust, Plaintiff in Cause No. P-09-066423-T; In the Maiter of the W.N. Connell and
Marjorie T. Comnelf Living Trust, dated May 18, 1972, The lawsuit referenced concems oil and gas
rovalty and Interest payments into the W. N. Connell end Marjorie T. Connell Living Trust, Eleanor
Ahern, Trustee. [ enclose a copy of the filed petition and confirmation of filing for your referonce. We
will follow up with a file-marked copy of the petition once we have received i,

 Due to the dispute regarding the distribution of payments, a portion of which has been mede by
your company, we request that Drag A Cattle Company hold in suspense gll paymeniz fo the W. N.
Connell and Marjorie T. Connell Living Trust until this tawsuit has been resolved. We request that you
take action immediately so that no further puyments are distributed until this suit is resolved. Pleass let
me know if you have any Guestions. We appreciate your cooperation and look forward to working with

you.
Very truly yours,

S~

Sean Guerrerns

SMG:mg
Enclosures
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ConEr. Courtgﬂ
s - ]
Subject FW: Cauge No, P-09-066425-T: In tha Matter of the W. N, Connell and Marjorie 1.
Connek Living Trust
Attactineents: 2013-09-27 Petition for Declaralory fudgment.pdf, W N & MARIORIE T CONNELLIV
TR-G004557202.pdf

From: Sean Guerrero [malk
Sant: Thursday, October 10,

Yo Cooper, Courtney
Sulvject re: Cavse Ho, P-09-066425-T: In the Matter of the W, N. Conng!l and Marjorie T. Connell Living Trest

Courtney,

Thank you for gening back 10 us. [ have attached a file-marked copy of the petition for your records. |
appreciate your help and will provide any other information you might need. [f you will confirm when Apache
places the royalty payments into suspense, [ would aiso appreciate it. Please let me kmow if'you have aay
questions.

Thank you,

Sean Guerrero

Stubbeman, McRae, Sealy, Laughlin & Browdey, Inc,
550 W, Texas, Suile 800

Midland, TX 79701

Phone; 432.682.)616

Fax: 432.682.4884

B

IS TRME

Confidentiatity Notits: The information copmined in this e-mafl ix 1egelly privileged and confldensia) informmtion fntended onty B (e wso of the
ixtcaded rectpicals. 1100 aze not an inituidod recipient, and yew Rave recalved tis e-mbil iy ey, BHy Ievicw, disseminadon, disriboio or
copying i pnicily prohibied. 1f you have Recived thbs conail in rror, phease noilfy (ho soader immedisicly by retorn e-mall pad peermntoly deliae
the copy you Teceived. TRS elrcalay 23 Notica! IRS Regularions reguird that wa infirm you that ory U3, fediral e adeliy eonrabsed in dhis
commenicarion {inchiding any aitachmenty) i3 not ttended 10 be wred and may v ba win, for the purposes of (i) dvoldng penalres urder the
Intarnal Revenwe Code sot ipromeiing. markyfong or recommending o anotker party and remsastfon or dapt-rodasd matter{y),
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EXHIBIT 2
Email of Texas Legal Counsel of Jacqueline M. Montoya dated November 14, 2013
to Apache Corporation
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Andrew M. (Andy} Taylor
Senior Counsel

Apache Corporation

2000 Post Oak Blvd., Suite 100
Houston, Texas 77056

{713} 296-7302 Direct

(713} 213-5546 Cell

(713) 296-7263 Fax

From: Sean Guerrero {mailto;sguerrero@stubbemanlawfirm.com])
Sent: Thursday, November 14, 2013 11:53 AM

To: Taylor, Andy

Cc: imj@usagnline.net; Cooper, Courtney; Sloan, Thomas
Subject: RE; W.N. Connell and Marjorte T. Connell Living Trust

Dear Mr. Taylor,

I am in receipt of your email of this morning and appreciate the time and attention you have given our
matter. In short, we do not believe that a release of any funds to Eleanor Ahem. is appropriats at this
time. We hope that some clarification of this matter will help you in your determination that royalty
suspense is the appropriate dction, '

Ms. Ahern is the trustee of the W.N. Connell and Marjorie Trust (the "Trust"). Our clients are the
primary bensficiaries, receiving, 65% of the Trust distributions. After 33 years of distribution ina
65%/35% split, Ms. Ahern determined last year that she was entitled to ALL Trust distributions, while
onr clients were entitlad to none. As of June of this year, Ms, Ahern has reneged on her fiduciary duty
altogether and refused payment to our clients. She has kept the royalty proceed from Apache, as wellas
all other oil and gas operators wha make royalty payments to the Trust. As you know, those payments
have been substantial in the past few years.

Ms. Ahern has no documentation to support her decision, and youn will note that her attomeys have
provided no proof that she is entitled to 100% of the Trust proceeds. I find it ironic that, although Ms.
Ahem denies that she entitled to only a 35% distribution (which has been the status quo for 33 years),
this is exactly what her attorneys have requested of you, Instead, we believe Ms. Ahern and her
attorneys hope to fund their litigation with a portion of the Trust proceeds while denying our clients the
same opportunity and "starving them out.”

We have undertaken the Tawsuit in Nevada to re-establish our clients' rights to the 65% distrbution of
the Trust and ultimately force Ms., Ahern out as Trustee. Our clients will file a second lawsuit regarding
Ms. Ahem’s breach of fiduciary duties, fraud and misappropriation of Trust funds. - While this first
lawsuit is intended to determine the appropriate distribution of the Trust, the bigger picture reflects that
we jntend to seek damages against Ms. Ahem for her theft. We are extremely concerned that Ms. Ahern
has not only spent the money that she has withheld from our clients, but alse 35% that she has received
from the Trust. As a result of the litigation, and the likely substantial judgment that Ms. Ahem will be
forced to pay, it is critical that all Trust proceeds remain untouched pending the outcome of these suits.

2



Under Texas Natural Resources Code Sec. 91.402(b), you have authority to withhold payment without
interest when there is {1} a dispute concerning title that would affect distribution of payments; or (2} a
reasonable doubt that the payee has clear title to the interest in the proceeds of production. The Trust is
subject to your division order, and under Sec. 91.402(c)(1), the Trust has authorized Apache to suspend
payment Tor production until the resolution of any title dispute or adverse claim asserted regarding the
interest in production.

Ms. Ahern's attorneys have no basis to challenge your decision to put the interest payments in suspense,
as the Texas Natural Resources Code applies to all proceeds derived from the sale of oil or gas
production from an oil or gas well located in Texas. Further, they bave not provide any documents
which would allow you to split up an undivided royalty payment to the Trust. Shert of a court order, 1
do not see who you can legally and arbitrarily allocate 35% of royalty payments to the Trustee of a trust
and withhold 65% from the beneficiaries. Apache would be wise to await a court order on the subject
rather than taking the word of Ms. Ahern's attorney. '

We have a complicated suit regarding the Trust distribution pending, and we will have a second suit

regarding Ms. Ahern's misapproptiation of Trust assets filed in short order. As a result, we renew our

request that Apache continue to hold all interest payments to the Trust in suspense. If Apache insists on

~ making royalty payments to Ms. Abern on a monthly basis, we then likewise request that Apache also
make a 65% distribution to-our clients every month.

{ am happy to answer any questions you may have regarding the suit or the request for suspense of
royalty payments. I look forward to working with you in resolving this matter.

Thark you,

Sean Guerrero

Stubbeman, McRae, Sealy, Laughlin & Browder, Inc.

550 W, Texas, Suite 800

Midland, TX 79701 )
Phone: 432.682.1616

Fax: 432.682.4884

sguerrero{@stubbemanlawfinm.com

Confidentiality Notice: The information contained in thig e-mail is legelly privileged and canfidential information mtended only for the
nse of the intended recipients. If you are not an intended recipient, and you have received this c-mail in error, any revitw, dissemination,
distribution or copying i8 gtrictly prohibited. IFyou have received this e-mail in emer, please notify the sender immediately by retum e-
mail and permanently delete the copy you received. IRS sircattar 230 Notice: IRS Regulations require that we inform you tha! ary U.S.
Jederal tx advise conlained in this commurication (including any aitachmenis) is not intended fo be used and may ror ba used, for. the
purposes of (i) avaiding penalties under the Inmernal Revenue Code not (i)promoting, marketing er recommending to another party and
transaction or lax-related matter(s), "
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WHITNEY B. WARNICK, ESQ.
Nevada Bar No. 001573
ALBRIGHT, STODDARD, WARNICK. & ALBRIGHT
%01 %uuth Rﬁnchg D&vﬁ 6Suite: D-4
as v epas, \evaca Electronically Filed
%‘g}l{ 70%3 ggj:g%%’% 06/03/2015 03:21:19 PM

alorightstoddard. .
tiorneys for Kathryn A. Bowvier v ﬁz 4 ££
JOSEPH J. POWELL, ESQ.

Nevada Bar No. 008875 CGLERK OF THE COURT
THE RUSHFORTH FIRM, LTD.,

9505 Hillwood Drive, Suite 100

Las V%as, Nevada 89134

Tel: (702) 255-4552
Fax: (702) 255-4677
pey(@rushforth.n

ttorneys for Jacqueline M, Montoya

DISTRICT COURT
CLARK COUNTY, NEVADA

Tn the Matter of CASENO. P-09-066425-T
THE W. N. CONNELL AND MARJORIE | DEPT NO. XXVI (26)
T. CONNELL LIVING TRUST, Dated

May 18, 1972, Date of Hearing: ¢ ©2015
Time of Hearing:g: 00am

An Inter Vivos Irrevocable Trust,

MOTION FOR ASSESSMENT OF DAMAGES AGAINST ELEANOR
AHERN:; ENFORCEMENT QF NO-CONTEST CLAUSE; AND
SURCHARGE OF ELEANOR’S TRUST INCOME

Jacqueline M. Montoya {“Jacqueline™) and Kathryn A, Bouvier (“Kathryn”), by
and through their undersigned counsel, submit the following Motion for Agsessment
of Damages against Eleanor Ahern; Enforcement of No-Contest Clause; and, Surcharge
of Eleanor’s Trust Income.

This Motion is based upon the Affidavits and Points and Authorities submitted

herewith, the pleadings and documents filed in this proceeding, and the argument of

GAMarkMO-MATTERS\Montayn, Socqueline {10658.0010)4 etkty Revised for ‘Trebel damages and Eifeire.wpd
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counsel at the hearing to consider this Motion.
DATED this Fad_day of Fune, 2015,

ALBRIGHT, STODDARD, WARNICK &
ALBRIGHT

BY%W
Nevada Bar No, 001573~
01 8, Rancho Drive, Suite D4
Las Vegas, Nevada 89016

Attorneys for Kathryn A. Bowvier

CY FUWELT, ESQ.
3 ‘_& N o 083’75 _
IIwood Drive, Suite 100
is Vegas, Nevada 80134
Atiorneys Jor Jaqueline M, Montoya

NOTICE OF MOTION
- YOU, AND EACH OF YOU, WILL PLBASE TAKE NOTICE that the
undersigned will bring the foregoing MOTION FOR ASSESSMENT OF

DAMAGES AGAINST ELEANOR AHERN; ENFORCEMENT OF NO
CONTEST CLAUSE; AND SURCHARGE OF ELEANOR’S TRUST, on for
hearing before the above entitled Court on the 22 dayof July , 2015, at

ihe hour of"9 100 p'clock aM  gp said date, or as soon thereafter as counsel can be
heard,

DATED this 3af_day of June, 2015
ALBRIGHT, STODDARD, WARNICK &
ALBRIGHT

B -

Nevada Bar No, 001573

801 8. Rancho Drive, Suite D-4
Las Vegas, Nevada 80016
Attorneys for Kathryn A, Bouvier
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OVERVIEW

When Jacqueline, as trustee of the MTC Living Trust, filed her initial Petition
in thig proceeding to recover the 65% share of trust income she and her sister, Kathryn,
were entitled to receive from The W, N, Connell and Marjorie T, Connell Living Tirust,
dated May 18, 1972 (the “Trust”), she and Kathryn were not aware of the extensive
damages that Eleanor Connell Hartman Ahern (“Eleanor”) would be causing them to
incur. Now that nearly two years have elapsed since the filing of the Petition, the
damages that Eleanor has caused to them far exceed the loss of their use and benefit of
their 65% share of Trust income, In addition to the loss of interest they could have
carned on the 65% share, as well as other financial losses and deteriment they suffered
due to being deprived of the income in meeting their living needs, they now are faced
with a loss of most of the actual funds making up their 65% share, due to Eleanor’s
tortious and criminal conversion thereof. It is also appareat that the total amount due
them as their 65% share has been mis-reported by Eleanor and she has failed to account
for all Trust income and properly resolve the tax liability relating thereto with the IRS.
Added to this is the extensive litigation fees and costs Eleanor forced Jacqueline and
Kathryn to incur due to her filing and asserting frivolous claims and positions in this
proceeding, including appealing several Court decisions to the Nevada Supreme Court
without a justifiable basis for her appeals. All this has been done by Eleanor, while
acting as trustee of the Trust for most of the time period in question, in an attempt to
cower and force Jacqueline and Kathryn to either accept unfair settlement terms
dictated by Eleanor, or face financial ruin due to the cost of continual litigation.

The Court has helped to rectify some of the damages Jacqueline and Kathryn
have suffered due to Eleanor’s wrongful conduct, in the Court’s Summary Judgment
rendered herein on April 16, 2015, in its Order entered on April 20, 2015, determining
Eleanor breached her duties and should therefor be removed as trustee of the Trust, and
in awarding them judgment against Eleanor for attorney’s fees they have incurred in

these proceedings. However, Eleanor’s defiant and contemptuous behavior is still

Page 3 of 22
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impacting Jacqueline and Kathryn adversely, due to her refusal to cooperate with the
new trustee, Fredrick P, Waid, in recovering Trust funds she converted, and in
accounting for all of the Trust income received while she was trustee. Mr. Waid, as
noted in his reports, has also discovered that Eleanor has mismanged the Trust assets,

spent Trust funds improperly to pay her own litigating attorney fees, and has invested

or spent Trust funds on her own personal ventures in association with her cadre of close

personal advisors. Her perjurious misrepresentations to the Court made during the
course of these proceedings continues to mount as well,

In sumnary, Eleanor has made a complete mockery of the position ofa trustee
with her tortious and criminal behavior, Eleanor, in complete bad faith and without any
justification whatsoever, unilaterally decided to cut off the income stream that was due
and payable to Jacqueline in her capacity as trustee of the MTC Living Trust, which is
the rightful owner of an approximate 65% interest in land located in Upton County,
Texas, together with the oil, gas, and mineral rights located in and on such land.
Eleanor took such action with the sole motive of financially crippling Jacqueline and
Kathyrn, by cutting off and blocking the flow through of the income that rightfully
belonged to the MTC Living Trust, in hopes that she could then procure a favorable
settlement from Jacqueline and Kathryn which would reward her despicable behavior,

As light has been shed on this matter through the investigation of Fredrick P.
Waid, who this Court appoiﬁted after its removal of Eleanor, it has now been
established that Eleanor has wrongfully stolen and converted assets that did notbelong
to her and which were mandated by this Court to be held in trust unti] her behavior
could be sorted through and the frivolous, bad faith nature of her actions could clearly
be seen by this Court. Eleanor has violated multiple orders of this Court, and in s0
doing has also perjured herself on multiple occasions in a blatant aitempt to cover her
migsdeeds, While Eleanor may be facing criminal penalties for her actions, she must
also face the music from a damages perspective as well for her conversion and theft of

assets that did not belong to her, Not only should it now be declared that Eleanor has

Page 4 0of 22
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forfeited her income interest share of the Trust as her conduct has directly violated the
terms of the Trust’s no-contest clause, but she must also be held liable for treble
damages as well as punitive damages for her conduct.

The most reprehensible theft is theft which is the result of an “inside job™ and
in this case Eleanor has not only financially harmed her own daughters, but she has
attempted as well to thwart the intentions and desires of her parents (who established
the Trust) by directly seeking to inflict damage on her daughters, the beloved
granddaughters of the Connells, in direct contravention of what her mother, Mrs.
Connell, expressly wanted. When a trustee, who is placed in such a position because
of an abundance of trust and faith that she will honor the wishes and directions of the
trust’s creators, steals assets that do not belong to her, action must be taken to restore

and honor the intentions of the grantors and to fulfill the purpose of the Trust they

- created. To leave such tortious behavior unpunished would encourage others to defy

their fiduiciary duties and be contrary to public policy.
RELEVANT PROCEDURAL HISTORY
As this Court 18 intimately familiar with the complete procedural history that
has occurred in this matter, it is unnecessary to once again go through the whole history
of these proceedings. Rather, only the relevant history will be discussed herein.
In thig Court’s Order, titled “Order Denying Motion to Refer Contested Probate
Matter to Master-probate Commissioner per Edcr 4,16; Directing Payment of All Oil,
(as, Mineral and Interest Roy a Ties and Rent to Eleanor C. Hartman, Also Known as
Eleanor C. Ahern, as Trustee of Trust No.2 of the W, N. Connell and Marjorie T.
Connell Living Trust Dated May 18, 1972; and Setting Calendar Call and Hearing”,
which was signed on December 20, 2013, this Court ordered the following:
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that ELEANOR C.
AHERN as beneficiary shall be entitled to thirgv-ﬁve ercent (35%) of such oil, gas,
mineral and interest royalties and surface rent and the remaining sixty-flve percent
(65%) ?{such oil, gas, mineral and interest royalties and surface reni shall be held
in the Trust Elay E‘:L%AN

OR C. HARTMAN, also lnown as ELEANOR C. AHERN, as

Trustee, until final resolution of this matter. [Emphasis Added]
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Eleanor has clearly viclated this Court’s mandate and directive, by not only
misappropriating 65% of the funds which were to be locked up and simply held in trust
until a final case resolution, but by directly using the funds for her own personal
benefit, Mr, Waid, in taking over as the court appointed trustee of the Trust, and based
upon the still incomplete accounting made by Eleanor, has estimated that the gross sum
of monies that should have been held in the Trust’s bank account, representing 65% of
the Trust income, should be in the neighborhood of $2,660,000. Instead, Mr. Waid has
discovered that only $10,000 was being held in the Trust’s bank account with Wells
Farpo, thereby representing an approximate shortfall of $2,650,000. Therefore, it
appears that Eleanor has converted or othewise misappropriated approximately
$2,650,000, in direct violation of this Court’s order. The actual sum will ultimately
be determined by Mr. Waid when he has finally obtained access to all of the records
relating to the Trust income and the Trust account, which conveniently, but
contemptuously, Eleanor has declined to produce to him.

Eleanor during the course of these proceedings up to the time of her removal
as trustee, always represented to this Court and to the attorneys for Jacqueline and
Kathryn, that the monies that she was ordered to hold in trust were completely safe and
secure. It was only after Mr. Waid’s appointment that he immediately began
discovering the fraud that has been perpeirated by Eleanor on this Court and Jacqueline
and Kathryn, Eleanor, herself, finally confessed that she misappropriated and owes to
the Trust (actually to Jacqueline and Kathryn) $800,000. See “Affidavit of Fredrick
P. Waid, Trustee”, executed May 6, 2015, which states in relevant part that “7 spoke
with Ms. Ahem on Thursday April 16, 2015, and was informed by her that she believed
she "owed" the Trust $800,000.” However, it appears her own estimate of funds she
converted and misappropriated is understated, and that as of the date of this filing,
despite orders compelling her to return all funds to the Trust imumediately, Mr, Waid

still has not been able to recover over $1,100,000 of missing Trust funds.
/1
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LAW AND ARGUMENT
1. Eleanor breached her duties as trustee toward the Trust in accordance with
NRS 163.115 by misappropriating Trust assets for her personal benefit and relief is
sought pursuant to NRS 164.010 and 164.015.

This Court has previously assumed jurisdiction of this Trust in accordance with
NRS 164.010.

Under the laws of the staie of Nevada, a trustee of a trust has a fiduciary duty
towards the trust and its beneficiaries, See Bank of Nevada v. Speirs, 603 P. 2d 1074,
1076 (1979) ("4. . . trustee is a fiduciary who must act in good faith and with fidelity
to the beneficiary of the trust. He should not place himself in a position where it would
be for his own benefit to violate his duty to the beneficiary."). For that reason, the law
discourages self-dealing and interested transactions by the trustee in which the trustee
personally benefits to the detriment of the trust and its beneficiaries, See Hoopes v.
Hammargren, 725 P. 2d 238, 242 (1986) ("The essence of a fiduciary . . . is that the
parties do not deal on equal terms, since the person in whom trust and confidence is
reposed and who accepls that trust and confidence is in a superior position to exert
unique influence.") |

The Court has expressly found that Eleanor breached her trustee duties. She
not only tortiously converted Trust funds to her own use, but she also violated the
prudent investor rule by investing Trust funds improperly. Pursuant to NRS 164.740,
“a trustee who invesis and manages trust property owes a duly to the beneficiaries of
the trust to comply with the prudent investor rule as set forth in NRS 164.700 fo
164.775, inclusive." Furthermore, NRS 164,715 states that a "trustee shall invest and
manage the trust property solely in the interest of the beneficiaries." The damages
caused to the Trust and its other beneficiaries (Jacqueline and Kathryn) includes the
loss of income which could have been earned by the Trust through wise and proper
investment of Trust funds.

i
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2. The No-Contest provision of the Trust rvequires this Courf to reduce
Eleanor's share in the Trust to $1.00.
-The Trust contains a No-Contest Clause in Article TENTH, that states as
follows:
TENTH: NON-CONTEST PROVISION. The Grantors specifically desire that these
frusts created herein be administered and distributed without litigation or dispute of
an)y kind. If any beneficiary of these trusis or any other person, whether stranger,
relatives or heirs, or any legatees or devisees under the Last Will and Testament of
the Grantors or the successors in interest of any such ;Jersons, including any person
who may be entitled to receive any portion o_;; the Grantors' estates under the intestate
laws of the State of Nevada, seek or establish to assert any claim to the assels of these
trusts established herein, or attack, oppose or seek to set gside the adminisivation
and distvibution of the said trusts, or to have the same declared null and void or
diminished, or to defeat or change any part of the frovisions of the trust established
herein, then in any and all of the above menfioned cases any events, such person or
persons shall receive One Dollar (81.00) and no more in liew of any interest in the
assets of the trusts, [Emphasis Added]

With the tortious conversion of the assets constituting 65% of the trust income,
rightfully belonging to Yacqueline and Kathryn, Eleanor has made a substantial “attack”
on the adminisiration of the Trust. This wrongful taking of assets was also done
directly in contravention to a court order mandating the opposite. Eleanor’s wrongful
misapproptiation of Trust assets has contravened the distribution provisions of the
Trust as established and intended by the grantors, W.N Connell and Marjorie T,
Connell. There should be no question whatsoever that reasonable and right minded
grantors, such as the Connells, would never want a beneficiary who, while acting as
trustee of the Trust, has stolen assets they placed into their Trust, depriving other
beneficiaries thereof, to remain as a beneficiary of their trust. By stealing assets that
did ot belong to her, and failing to distribute the assets to the rightful beneficiaries,
Eleanor has reprehensibly attacked and set aside the grantors’ wishes and intended
administration and distribution of the Trust. When grantors state that they wish that
the administration of their tmst shall run smoothly, they obviously have in mind that
theft of the Trust assets by the trustee is simply intolerable.

With this said, the Connells as grantors, and specifically Mrs, Connell who

directly gified the 65% of Upton County, Texas, land and income to the MTC Living
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Trust for the benefit of Jacqueline and Kathryn, would want action taken to rectify the
breaches in the Trust administration by enforcement of the Trust’s no-contest clause.
Otherwise, the Trust’s no-contest clause would be rendered entirely toothless,
superflous and of no effect.

A no-contest clause, like all other provisions contained in a trust or a will, is
to be interpreted in a logical and sensible manner, The Trust’s no-contest provision,
quoted above, uses broad, expansive terms to convey the grantors’ desire that “any
person” who “attacks™ and disrupts the Trust administration and distribution shall
forfeit his or her benefits under the Trust. The Trust’s no contest clause, as typically
do all such no-contest clauses, is intended to deter all misconduct which threatens the
proper administration and distribution of the Trust assets intended by the grantors. For
this reason, a laundry list of unacceptable actions is never given in a no-contest clause
because it is not intended to be viewed as a restrictive measure that is narrowly
construed.,

With the discovery of the theft and conversion of the assets mandated to be
held by Eleanor in trust by this Court, the deceitful and fraudulent “accounting”
rendered by Eleanor to this Court in March of 20135, together with Eleanor’s refusal to
cooperate with Mr. Waid, and in light of this Court’s mandate for the immediate return
of assets, it has become crystal clear that Eleanor hag attacked and intends to continue
to attack and oppose the proper administration of this Trust. Further, Eleanor has done
nothing but subject the Trust to ongoing administrative hassle, litigation, and game
playing bath before and since being removed as trustee. Eleanor also now refuses to
cooperate in accounting for and tracing back all of the Trust income and expenditures
by her during her tenure as trustee of the Trust,

As the Court is aware, Jacqueline and Kathryn are also ultimate beneficiaries,
upon Eleanor’s death, of the present entitlement Eleanor has to 35% of the Trust
income under subtrust 2, While terminating Eleanor’s right to receive inceme at this

time may cause some financial issues for her, she has admitted that she has substantial
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other agsets, including monthly Social Security income of approximately $1,800.00, to
meet her support needs. However, if the Court deemed it best to not declare a total
forfeiture of Eleanor’s Trust income benefits, it could order that a sufficent amount of
her benefits be forfeited to Jacqueline and Kathryn until they have been fully
reimbursed for all the damages they have suffered due to her misconduct.

3. Nevada Law Requires Enforcement of No-Contest Provisions to Carry Out the
Grantors’ Intent

NRS 163.00195, titled “Enforcement of no-contest clauses; exceptions”,

provides for the following:

1. Except as otherwise provided in subsections 3 and 4, a no-contest clause
in a trust must be enforced by the court,

2. A no-contest clause must be construed io carry out the seitior’s intent,
‘Except to the extent the no-contest clause in the frust is vague or ambiguous,
extrinsic evidence is not admissible to establish the settlor s infent concernin
the no-contest clause. The provisions of this subsection do not prohibit suc
evidence from being admitted for any other purpose authorized by law. Except
as otherwise provided in subsections 3 and 4, a beneficiary’s share may be
reduced or eliminated under a no-contest clause based upon conduct that is
?et forth by the settlor in the trust, Such conduct may include, without

innitation:

(a} Conduct other than formal court action, and

) Conduct which is unrelated to the trust itself, including, without
imitation.

(1) The commencement of civil litigation against the settlor's probate
estate or family members,

gZ) Interference with the administration of another trust or a
usiness entify,;

(3) Efforts to frustrate the intent of the settlor’s power of
attorney; and

(4) Efforts to frusirate the designation of beneficiaries related to
a nonprobate transfer by the settlor.

3. Notwithstanding any provision to the contrary in the trust, a beneficiary’s
share must not be rediiced or eliminated if the beneficiary seeks only to:

{a) Enforce the terms of the trust, any document referenced in or
affected by the trust, or any other trusi-related instrument;

(b) Enforce the beneficiary’s legal riihrs related to the trust, any
document referenced in or affected by the trust, or any trusi-related
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instrument; or

{c) Obtain a court ruling with respect to the construction or legal effect
of the trust, any document referenced in or affected by the trust, or any
other trust-related instrument,

4. Notwithstanding any provision to the contrary in the trust, a
beneficiary’s share must not be reduced or eliminated under a
no-contest clause in a _trust because the beneficiary institutes legal
action seeking to invalidate a trust, any document referenced in or
affected by the trust, or any other trust-related instrument if the legal
action is instituted in good faith and based on probable cause that
would have led a reasonable person, properly informed and advised, o
conclude that the trust, any document referenced in or affected by the
trust, or other trust-related instrument i3 invalid,

5. As used in this section.

(@) “No-contest clause” means one or more provisions in a trust that
express a directive to reduce or eliminate the share allocated 10 a
beneficiary or to reduce or eliminate the distributions to be made lo a
beneficiary if the beneficiary takes action o frustrate or defeal the
settlor's intent as expréssed in the trust or in a trust-reloted instrument.

() “Trust” means the original trust instrument and each amendment
made pursuant to the terms of the original frust instrument.

(c) “Trust-related instrument” means any document purporting to
transfer property to or from the frust or any document made pursuant
to the terms of the trust purporting to direct the distribution of trust
assets or to affect the management of trust assets, including, without
limitation, documents that attempt to exercise a power of appoiniment,

As established, in Nevada, a no-contest clause "must be enforced by the court.”
NRS 163.00195(1). With a few narrow exceptions, addressed below, "a beneficiary's
share may be reduced or eliminated under a no-contest clause based upon conduct that
is set forth by the settlor in the trust," Id. at (2).

Nevada law is not unique. The majority of states hold that "no-contest clauses
are rnot only valid but also favored as a matter of public policy - because they
discourage litigation and give effect to the purposes expressed by the testator or
trustor." Colburn v. N Trust Co., 151 Cal, App. 4th 439,447,59 Cal. Rptr. 3d 828,834
(2007); see also Burch v. George, 7 Cal. 4th 246,255,866 P.2d 92,97 (1994) ("fI1t is
the testator's intentions that control, and a court must not rewrite the testaior's will in

such away as to immunize legal proceedings plainly intended fo frustrate the testator's

unequivocally expressed intent from the reach of the no-contest clause.") (internal
Pape 11 of 22
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quotations omitted).

As noted above, Nevada has narrow safe harbor provisions that allow a trust
beneficiary to seek some court intervention without violating no-contest provisions,
SeeNRS 163.00195(3) and (4). However, none ofthese exceptions apply to Eleanor’s
breaches of the no-contest provisions. NRS 163.00195(3) (a), (b}, (c) and (4) provide
four exceptions to enforcing a no- contest clause. The four exceptions are as follows:

53) Notwithstanding any provision to the contrary in the trust, a
eneficiary's share must not be reduced or eliminated if the beneficiary seeks only to:

a} Enforce the terms of the trust, any document referenced in or affected by the
trust, or any other trusi-related instrument;
b) Er{?‘orce the benegﬁciag"s legal rights related to the frust,

any document referenced in or affected by the trust, or any
trust-related instrument; or

¢) Obtain a court ruling with respect to the construction or
lepal effect of the trust, any document referenced in or
aﬁected by the trust, or any other trust-related instrument.

g‘) Notwithstanding any provision (o the contrary in the itrust, a

enéficiary's share must not be reduced or eliminated under a no contest
clause in a trust because the beneficiary institutes legal action seeking to invalidate
a trust, any document referenced in ordffected by the trust, or any other trust-related
instrument if the legal action is instituted in good faith and based on probable cause
that would have led a reasonable person, properly informed and advised, to conclude
that the trust, any document veferenced in or affected by the irust, or other
trust-related instrument is invalid.

Eleanor’s actions of theft and conversion oftrust funds for her personal use that
were mandated to be held in trust by this Court most certainly do not fall within any of
the three exceptions quoted above under NRS 163.00195(3) (), (b) and (¢). Further,
Eleanor cannot claim an exception to enforcement of the no-contest clause under the
good faith and probable cause exception of NRS 163.00195(4) because that provision
is strictly limited to "legal action seeking to invalidate a trust, any document
referenced in or affected by the trust, or any other trust-related instrument." This
statutory provision is primarily intended to carve out good faith challenges to a
trustor’s capacity and competency in establishing the trust, and is also a codification
of the exception to enforcement previously recognized and set forth in Hannam v.

Brown, 956 P, 2d 794 (1998), prior to the Legislature’s passage of the statute,
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The "probable cause” exception to enforcement of no-contest provisions found
in NRS 163.00195(4), as explained in Hannam v. Brown, ¢xcepts "good faith actions
based on probable cause.” Id. at 798. Clearly, however, there is simply no good faith
reason or any probable cause to justify Eleanor’s disturbing and tortious behavior with
regard to the Trust and the administration thereof.

Accordingly, Jacqueline and Kathryn respectfully submit that proper
enforcement of the Trust’s provisions requires this Court to enforce the no-contest
provision against Eleanor, in compliance with the explicit desires of Grantors, the
Connells, reducing her share in the Trust to $1.00.

4. Damages incurred by the Trust and it beneficiaries due to Eleanor’s
conversion of Trust assets should be trebled.

The Supreme Court of Nevada, in Evans v. Dean Witter Reynolds, Inc., 116
Nev. 598 (2000), discussed conversion as follows:

Conversion is “adistinct act of dominion wrongfully exerted over another s personal
property in denial of, or inconsistent with his title or rights therein or in derogation,
T e e meaton e o aot o cameral iy, which does
not require wrongful intent and is not excused by care, good faith, or lack of
knowledge. 116 Nev, 598, 606
Eleanor has clearly committed conversion against the Trust and its beneficiaries by
converting assets of the Trust in an amount believed te be approximately $2,650,000
for her own personal benefit and use. In addition to having committed a serious tott,
Eleanor’s misconduct also constitutes the crime of embezzlement as defined in NRS
205.300,

NRS 143.120(2) provides that a personal representative may seek to recover
treble damages against a person who has converted property belonging to the estate of
the personal represeniative, The definition of a “personal representative” under NRS
132.265 includes not only executors and administrators, but also a person “who
performs substantially the same function under the law governing their status” as that

of an executor or administrator. In the instant case, cutrent trustee, Mr, Waid,
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functioning in a capacity similar to that of a personal representative, has the right to
seek treble damages against Eleanor for her refusal and failure to return and reimburse
to the Trust the funds she has misappropriated and converted to her own use, His
office as trustee involves the same fiduciary duties over management of assets of
another for the benefit of another. If Eleanor’s damages to the trust, which at present
it is believed total approximately $2,650,000 which she has converted, are reduced to
judgment and trebled, that amount would equal approximately $7,950,600. This
amount should be used to surcharge Eleanor’s share in the Trust, for the benefit of
Jacqueline and Kathryn, if Eleanor’s share is not otherwise reduced to $1.00 through
the enforcement of the no-contest clause, which as previously stated is mandatory
under Nevada law based on the actions taken by Eleanor and the circumstances
surrounding such action.
5. Imposition of Punitive Damages against Eleanor

Punitive darmages are also warranted against Eleanor as she intentionally and
fraudulently breached her ﬁduciar}} duty and committed tortious and criminal acts in
converting and embezzling Trust funds, This Court has the authority to award punitive
damages “in an action for the breach of an obligation not arising from contract, where
it is proven by clear and convincing evidence that the defendant has been guilty of
appression, fraud, or malice.” See, NRS 42.005(1). Once shown, a petitioner, “in
addition to the compensatory damages, may recover damages for the sake of example
and by way of punishing the defendant . .. . .an amount equal to three times the amount
of compensatory damages awarded to [ Petitioner] if the amount of compensatory
damages is $100,000 or more.” 1d.

In this coniext, fraud is defined as "an intentional misrepresentation, deception
or concealment af a material fact known to the person with the intent to deprive
another person of his or her rights or property or otherwise injure another person.”

See, NRS 42.001(2).
As such, Jacqueline and Kathryn request that this Court treble the approximate
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$2,650,000 that was improperly stolen and converted by Eleanor, resulting in the
amount now owed to them to be approximately $7,950,000. This amount should be
used to offset Eleanor’s share in the Trust, if Eleanot’s share is not reduced to $1.00
through the enforcement of the no-contest clause.

6. In the event Eleanor’s Trust Benefits are not Forfeited under the Trust’s No-
Contest Provisions ,Surcharging Eleanor’s TrustIncome to Reimbursethe Damages
she has Caused would be Proper

NRS 21.320 provides that “a judge or master may order property of the
judgment debtor not exempt from execution, in the hands of such debtor ot any other
person, or due to the judgment debtor, to be applied toward the satisfaction of the
judgment.” Thus, Jacqueline and Kathryn do not need to obtain and serve a Writ of
Execution and a Writ of Garnishment upon the trustee in order to have Eleanor’s Trust
income benefits paid over 1o them towards satisfaction of the debts she now owes to
them. Rather, the Court is authorized to enter and order directing this equitable relief,
While the “spendthrift” provision in the Trust and NRS 21.090(dd) and NRS 21.080(2)
would normally prevent any execution upon her Trust income rights by general
creditors, under the facts of this case said clause and statutes should not prevent the
Court from ordering that restitution to Jacqueline and Kathryn of all damages caused
to them by Eleanor be made by surcharging Eleanot’s Trust income benefits, assuming
such benefits were not otherwise forfeited under the Trust’s no~contest provisions as
discussed above.

In the present case, it would be highly inequitable te allow the “spendthrift”
clause in the Trust to protect Eleanor from her tortious and criminal behavior. She has
clearly breached her duties as a trustee, and illegally converted Trust funds to her own
use. While the intent of a spendthrift clause is to ensure that the grantors’ bequest goes
to those the grantors wish to benefit, a spendthrift clause is not intended by the grantors
to be used as a shield by a trustee, who is also a beneficiary, to thumb her nose at the

other beneficiaries that she has harmed and effectively say “You can’t touch me!”. No
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right minded grantor would ever tolerate such a result,

Jacqueline and Kathryn submit that the present case of Eleanor’s tortious and
criminal behavior justifies overriding the exemption from execution otherwise provided
under NRS 21.090(dd) and NRS 21.080(2). While the issue of a spendthrift trust’s
exemption in cases where the beneficiary has committed a tortious or criminal act has
not come before the Nevada Supreme Court, case law from other jurisdictions where
this issue has arisen and the opinions of legal scholars on the issue, hold that execution
may proceed under public policy considerations.

In Chinchurreta v. Evergreen Management, Inc,, 117 Idaho 588 (App. Ct.
1989), the Couri held a statutory exemption from atiachment did not protect a
beneficiary healthcare provider against attachment by a judgment creditor of Medicare
payments. In numerous cases through the United States, and based upon public policy
reasons, the Courts have held that a statutory exemption from execution does not
protect a beneficiary from having his or her benefits gamished to pay child support or
alimony obligations. See, Sokolsky v. Kuhn, 405 So. 2d 975 (Fla. 1981); and, Ward v,
Ward, 164 N. 1. Sup;er 354 (Sup. Ct. N.J. 1978. Jacqueling and Kathryn submit that
public policy would also bar Eleanor from attempting to isolate her Trust income
benefits from execution and garnishment, because Eleanor stole monies from them and
committed serious breaches of her fiduciary duties owing to them while acting as
trustee of the same Trust whereunder they all are beneficiaries.

Therefore, in the event the Court does not determine that Eleanor has forfeited
her Trust income benefits as above requested, Jacqueline and Kathryn respectfully
request that the Court enter an order, pursuant to NRS 21.320, directing that Fredrick
P. Waid, as trustee of the Trust pay over to Jacqueline and Kathryn the 35% share of
Trust income otherwise payable to Eleanor hereafter, until such time as full restitution
has been made to them of all the damages Eleanor has caused them as adjudged by the
Court.

This concept of not allowing a beneficiary to receive further assets from a trust
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where the beneficiary has misappropriated trust assets, until the adversely affected
other beneficiaries are back to square one is not a foreign concept. As a court of
equity, this Court is empowered with the authority to right the wrong and make things
just and equitable, A good analyis of this authority is found in the early case of
Koerner v. Pfaff, 15 Ohio Dec. 81 (1904), the Court of Common Pleas of Ohto,
Franklin County, where the court of equity concluded that a trustee/beneficiary, who
had wrongfully taken assets not belonging to him, would receive no further entitlement
to trust assets until the other, innocent beneficiaries were made whole and received
what they were entitled to receive under trust. Following are relevant excerpts from

that case:

“Where there are several beneficiaries and one of them takes a part in a breach g{"
trust, whereby a loss is occasioned, his interest in'the trust property mag be reached,
retained, and applied to make §ood the loss for the benefit o tfe other beneficiaries,
and this equity extends, not only to the interest while in_the hands of the wrongdoing
cestui que trust, but also to those claiming it under or through him.” 2 Pomeroy, Eq.
Jurisp. Sec. 1083, note. '

“If a cestui gue frust, whether tenant for life, or other person having a partial interest,
be responsible for having joined in a breach of trust, all the beue_%tr at would have
accrued to him either directly or derivatively, either from that trust fund or in any
other estate comprised in the same settlement, may be stopped by the cestui que trust
or other person having a similar e%uity as against him, His assignees in bankruptcy,
or judgment creditors, the general creditors, and (except so far as the defense of
purchase for value without notice may be applicable) against all who claim under him,
until the amount impounded, with the accitmulations has compensated the trust estate
Jor the loss for which that cestui que trust is responsible,” 2 Hill's Lewin, Trusts 112.

Underhill says:

“The rule that a beneficiary in defoult shall take nothing out while in default applies
all the more to the case oﬁjz beneficiary who is also a trustee. In both cases he must
make good his indebtedness to the trust estate before he can obtain a share in it."”
Underhill, Trusts 36.

Any other conclusion in my opinion would not only be contrary fo the best
authovrities both in this country and England, but it would be urgusr and Ineguitable,
and would in addition defeat the purpose and intention of said testator, which was
to give each cestui que trust the full one-fourth of his estate remaining at the death
ofﬁrs. Bruck. To permit Philip to take ot more than one-fourth of said entire estate
before the date of Mrs, Bruck's death, no pari of which he has paid back to the
estate, and now {o JJE?‘mit him to take in addition one-fourth of that which remains

of the estate, would not only give him a decided advantage over the others, but would
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The logic applied in the Koerner v. Pfaff case could not be more appropriately
stated by Jacqueline or Kathryn. Jacqueline and Kathryn implore this Court, 83 a court
of equity to apply the same logic and conclusion to this matter and reach the only
reasonable conclusion that can be made which is that, to the extent Eleanor’s share is
not completely forfeited under the Trust’s no~contest clause, her trust share should then
be surcharged, and Eleanor receive no further Trust income, until Jacqueline and
Kathryn have been fully reimbursed for the damages she has cansed them.
7. The Trust’s “no-contest” provisions supersede the Trust’s “spendthrifi”
provisinns.l

In addition to the public policy reasons for overiding Nevada’s exemption laws,
should the Court deem it best to not fully enforce the no-contest provisions causing a
total forfeiture of Eleanor’s benefist, then the Court should still use the “no-contest”
provisions against Eleanor to override the Trust’s spendthrift provisions, and order a
surcharge of her income benefits to provide the means for Jacqueline and Kathryn to
recover the damages Eleanor has caused to them.

Enforcement of “no-contest” clauses in Wills and Trusts was well recognized
in the United States, prior to the enactment of NRS 137.005 and NRS 163.00193,
These statutes did not overturn the common law recognition of no-contest clauses in
Nevada as approved in Hannam v. Brown, 114 Nev. 350, 956 P.2d 794, 798 (1998).
Eleanor in her own briefing to the Court has previously noted that by law, the intent of
the grantors establishing the Trust should provide the guideline for how Trust
provisions are interpreted and applied. See, also, Hannam v. Brown, at 798, where the
Court states: “This court has historically construed trusts in a manner effecting the
apparent intent of the settlor.” While W.N. Connell and Marjorie T. Connell in
establishing their Trust included a “spendthrift” clause in Article SIXTH of the Trust

to protect the Trust beneficiaries from creditor claims, they also most clearly and
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forcibly declared that no beneficiary or other person associated with the Trust should
create litigétion and disputes, or attacks upon the Trust management and distribution.
In weighing the importance of the “spendthrift” clause versus the “no-contest”
provisions in the Trust, it is submitted that the grantors would in no way sanction
Eleanor’s tortious and criminal behavior and would want the “no-contest” provisions
to be given precedence. |

Further, although spendthrift provisions in trusts are normally given great
recognition and enforcement, several equitable exceptions to their enforcement have
developedunder the law, even without recourse to a no-contest clause. A good treatise
on the exceptions to their enforcement is found in the Restatement (Second) of Trusts,

Section 157 (1959). Therein it states:

“Although a trust is a spendthrift trust , . ., the interest of the beneficiary can be reached
in satisfaction of an enforceabls claim against the beneficiary,

furnish cglbln mfpr necessary services rendered to the beneficiary or necessary supplies

(c) for services rendered and materials furnished which preserve or benefit

the interest of the beneficiary .. .

In particular, one of the cases cited in the treatise is Kirkpatrick v. United States
National Banl, 502 P.2d 579 (Or. 19'72), where the Court declared that a beneficiary’s
trust benefit could, for public policy considerations, be held liable for a tort committed
and damages caused by the beneficiary, notwithstanding the trust had a spendthrifi
provision otherwise insulating the benefits from creditor claims, Jd. at 381. The Court
noted that while there are few court decisions on the issue, and some courts have held
otherwise, “legal writers contend that provisions of a spendthrift trust which would
prohibit recovery from trust funds for torts committed by the beneficiary are invalid as
against public policy (citing “Scott on Trusts” (3d ed.); “Griswold, Spendthrift Trusts
( 2d ed.) And Restatement (Second) of Trusts, Section 157).

The obvious applicability of the exceptions to enforcement of “spendthrift”
clauses for public policy reasons is clearly present in the case of Eleanor and her

misconduet. It would be a great affront to public policy interests to allow Eleanor to

Page 19 of 22




LAW DEFLLES

A TROFESAITE bl CTE b A

ASWA

ALEFIGHT * STODDART * WARHIOK - ALBRIGHT

S TV N S

MY S0~ M LA

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
23

not lose her Trust income benefits where she has caused serious financial damages to
other Trust beneficiaries in breaching her duties ag trustee and in converting funds
belonging to the other trust beneficiaries. Certainly insulating Eleanot from losing her
Trust income where she has been guilty of tortious and criminal behavior was not
intended by the Grantors of the Trust in providing a sprendthrift clause in the Trust.
The spendthrift provision in the Trust, while broad in scope, does not mention being
exculpated from the beneficiary’s own tortious or criminal conduct, And evenifit did,
such would be contrary to public policy and should not be enforceable. But, in this
case, the Court does not need to address this yet unresolved legal issue in Nevada.
Rather, in conjuction with the “no-contest” provision in the Trust, the Court has full
authority to now declare Eleanor’s Trust income benefits as forfeited or surcharged,
and to order that such benefits now be payable to Jacqueline and Kathryn.
RESERVATION OF RIGHT TO SUPPLEMENT

The discussion of Eleanor’s acts and the damage amounts referenced herein are
based on information that has currently been discovered, but which is still subject to
further investigation by the current trustee, Fredrick P, Waid. As such, Jacqueline and
Kathryn expressly reserve the right to include further claims for damages and to adjust
the calculated amount of such damages as further needed once a final and conclusive
reporting has been submitted by Mr, Waid, This would include assessing Eleanor with
the fees and costs incurred by the trustee and his counsel.

CONCLUSION

Eleanor has breached her fiduciary duties owing to the Trust beneficiaries, She
repeatedly violated the prudent investor rule during her tenure as Trustee. Eleanor
maliciously and and fraudulently converted approximately $2,650,000 of Trust funds
for her own personal benefit. She frivolously has litigated in this case claims having
no merit and causing thousands of dollars of unnecesgary litgation expense. Even after
being judicially removed as trustee, Eleanor persistently attacks, hinders, and opposes

the administration of the Trust by failing to be cooperative with Mr. Waid’s
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investigation, and she continues to fail to turn over assets belonging to the Trust that
she stole and converted for own personal use. For these reasons, the relief requested
herein is proper.

WHEREFORE, Jacqueline and Kathryn respectfully pray that this Court grant
the relief sought in this Petition in full, specifically determining and ordering that:

1.  Eleanor Connell Hartman Ahern be personally liable for all costs reasonably
incurred by Jacqueline and Kathryn, including reasonable attorneys fees, court costs,
successor trustee fees, and any other costs due to Eleanor’s misconduct, and in having
to be forced to account for and explain the Trust transactions for the time in question;

2. Eleanor is personally liable to the Trust and Jacqueline and Kathryn in the
amount of approximately $2,650,000, or in such other amount as this Court shall deem
she converted from the Trust assets;

3.  The No-Contest Clause, contained in Article TENTH of the Trust, applies to
Eleanor; that Eleanor violated the No-Contest Clause without any probable cause to do
50; and, that Eleanor’s sole remaining interest in the Trust be reduced to $1.00;

4,  The amount of damages caused by Eleanor should be trebled as a result of
Eleanor’s conversion, pursuant to NRS 143.120(3) and pursuant to NRS 42.003,
resulting in damages in the total amount of appreximately $7,950,000, which Eleanor
now owes ta the Trust and Jacqueline and Kathryn;

5.  That in the event a total forfeiture of Eleanor’s Trust benefits is not declared
under the Trusts “no-contest” provisions, Eleanor’s Trust income benefits should still
be surcharged, and it be ordered that her said benefits be paid over to Jacqueline and
Kathryn until such time as they have recovered from her all of the damages she has
caused to them as ordered by this Court; and

6.  For such other and further relief as, to this Court, seems just and equitable
i1/

{11
iy
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under these circumsiances. : .
. DATED this a4 day of Tune, 2015,

ALBRIGHT, STODDARD, WARNICK
& ALBRICHT

B 7

' ol ).
Newvada Bar No, 001573 A
801 S, Rancho Drive, Suite D-4
Las Vegas, Nevada 89016
Attorneys for Kathryn A. Rouvier

4 ' oy ’
9505 Hlwood Drive, Suite 100
Lag Vegas, Neyada 89134
Attorneys for Jaqueline M, Montoya

CERTIFICATE QF SE

I hereby cestify that T am an employee of ALBRIGHT, STODDARD, WARNICK

& ALBRIGHT apd thaton the _ %5  day of June, 2015, I placed a trus and correct copy of
the foregoing MOTION FOR ASSESSMENT OF DAMAGES AGAINST ELEANOR
AHERN AND ENFORCEMENT OF NO CONTEST CLAUSE in the United States Mail,
at _Las Vegas, Nevada, enclosed in a sealed envelope with first class postage therson fully
prei:aid, and addressed to the following:

Kirk B, Lenerd, Esq.

Tamare Bpalt_l?r Peterson, Esq. -

Brownstein Hyatt Farber Schreck

100 North City Parkway, Suite 1600
Las Vegas, $9106-4614

{On the same date, I also served a true and correct copy of each of the foregoing documents
upon al% counsel of record by electronically serving the sameusing the Couit’s electronic filing
gystem. -
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AFFIDAVIT IN SUPPORT OF MOTION

STATE OF NEVADA )]

)88

COUNTY OF CLARK )

JACQUELINE M, MONTOY A, being first duly sworn, states as follows:
I have personal knowledge of the facts stated herein and I am competent to testify of them
in a Court of law.

I have reviewed the factual assertions in the foregoing Motion and state that they are true and
accurate to the best of my knowledge and information.

While these proceedings have caused me a great amount of griefand pain, in that  have been
litigating with my mother whom I love, her actions and decisions have caused me, my fami.ly
and my sister, Kathryn’s family a great amnount of suffering, both financially and emoticnally,
As I have previously testified in these proceedings, I and my husband have been required 1o
borrow monies from investment accounts set up for future support needs to meet ongoing
living expenses for our family. Further, a great amount of money has been spent and wasted
on litigation costs, crippling efforts to otherwise invest the funds used in bencficial areas.
I am also aware that my sister, Kathryn’s damages and losses caused by our mother’s
wrongfill conduct are even more egregious than mine, due to her not having adequate funds
to deal with storm damages to her home and other creditor issues caused by her not receiving
the trust income Bh_e was supposed to receive.

However, the damages we have suffered far exceed the litigation costs and loss of funds
_caused by my mother’s wrongful conduct. We are siill learning practically each day the
adverse consequences which are resulting and happening from my mother’s wrongful

handling of'the trust administration, failure to properly account for and pay income taxes, and



failure to propetly safeguard and invest tust assets. The ramifications of her conduct have
led, and will likely lead to more complicated dealitgs with the IRS, and other litigations
issues, The time and cost it will take to resolve these issues will greatly magnify the total
ﬁ&magca Eleanor has caused to us by ber brsaches of flduciary dirties and filvalus and
harassing canduct towards us and our legal rights and intcrests.

7. T{1 felt my mother had any justifiable reason Tor her conduct in these proceedings, | would
acoept the fact that we had v difference of opinion on varicus issues, FHowever, it has been
clear from the start that my mother has not been acting properly, has been making frivolous
and selfish claims, and has been duped into abandoning her family tn favor of indivicuals
who prey upon her tendancy to be exploited for their own greed and self interest,

8. L know from the close association I had with my grandmother, Marjorie T. Connell, that the
things my mother has done ir cansing and prometing this litigation violale her wishes

intentions, and those of ny grandfather, W.N. Connell, in setting up their (972 Trust.

I declare under penalty of pedury pursuant fo the taw ui" the State of Mevada that the

foregeing staiements are true, P

Dated this _fg'?:_?‘é[tryof June, 2015 . / A LE
JACQUELINE M. MONTOYA
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JUDG ( &“ %“9“*—
TOSEPH 1. POWELL, ESQ. A

Nevada Bar No. 008875 CLERK OF THE COURT
THE RUSHFORTH FIRM, L.TD.

9505 Hillwood Drive, Suite 100

Las Vepas, Nevada 80134

Tel: (702) 255-4552

Fax: _{"?UZR %55}-4{‘577

Joeyfrarushiorih net

Aftornevs for Jacqueline M. Monioya

WHITNEY B. WARNICK, ESQ.

Nevada Bar No. 001573 - N )

AlLBRIGHT, STODDARD, WARNICK & ALBRIGHT

801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106

Tel: (7023 384-7111
ax: {702) 384- 305

%;F%m
Attorneys for Kathryn A. Bouvier

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of CASE NO, P-09-066425
THE W, N. CONNELL AND MARJORIE | DEPT NO. XXVI{26)
T. CONNELL LIVING TRUST, Dated .
May 18, 1972, Date of Hearing: January 30, 2015
Time of Hearing: 10:00a.m.

An Inter Vivos [rrevocable Trust.

SUMMARY JUDGMENT

The current proceedings were commenced with the filing on September 27,
2013, 0fa PETITIONFOR DECLARATORY JUDGMENT REGARDING LIMITED
INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E),
AND NRS 164.033(1)(A). This Petition was filed by Jacqueline M. Montoya
{"Jacqueline”) as Trustee of the MTC Living Trust, and on her behalf and that of
Kathryn A, Bouvier (“Kathryn”), her sister, as beneficiaries under the MTC Living
Trust. During these proceedings several other Petitions, Metions, and Pleadings have
been filed by the parties, including those summarized in the chart attached hereto as
Exhibit “A”.
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On December 23, 2014, Jacqueline and Kathryn filed an QPPOSITION TO
RLEANOR C, AHERN’S MOTION TODISMISS PETITION FOR DECLARATORY
JUDGMENT FOR FAILURE TO STATE A CLAIM UPON WHICH RELIER CAN
BL GRANTED; AND, COUNTERMOTION OF KATHRYN A. BOUVIER AND
JACQUELINE M. MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR
DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF
PENALTHES. - Thereafier, on January 2, 2015, Fleapor Connell Hariman Ahem
(“Eleanor™) filed an OMNIBUS OPPOSITION TO (1) PETITION TFOR
BETERMINATION OF CONSTRUCTION AND INTERPRETATION OF
LANGUAGE RELATING TO TRUST NO. 2, AND {2) PETITION FOR
CONSTRUCTION EFFECT QF PROBATE COURT ORDER; AND
COUNTERMOTION FOR. SUMMARY JUDGMENT, The parties agreed at the
hearing on January 30, 2015, that their above-denominated Countermotions for
Summary Judgment, and the claims and defenses asserted therein, subsumed all of the
prior Petitions, Motions and Pleadings, and their defenses and claims asserted therein,
as well as those briefed and discussed in the further replies, oppositions and
supplements to their Countermotions, aslisted on the-chart-atisehed-herete-as Exhibit
“A" (other than Jacqueline’s and Kathryn®s Motion for Leave to Amend Pleadings filed
herein on January 12, 2015). Therefore, it was agreed, and the Court recognized, that
the parties” claims and defenses in these proceedings could be resolved summarily by
the Court in its adjudication of the parties’ said Countermotions for Summary
Judgment,

Afler reviewing the Countermotions for Summary Judgment, and the
presentation of argument for and rebuttal against the Countermotions by the parties, the
Court finds as follows;

1. A proceeding involving the subject Trust was initially conmmenced in 2009
by Eleanor, as Trustee of the W.N. Connell and Marjoric T. Connell Living Trust,

dated May 18, 1972 (herein referred to as the “Trust”), with an unopposed Petition to

GiAm are k) MATI IS onteys, Mequetin {10658 000035y Jdshadse of 17




ALBRIGEET * STOTDAND * WARKICE - ALTRIGET

LET VR B ol o §

L= LTI TR - TEH

=R R =

10
i
12
i3
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

obtain a Court order clarifying to whom subtrust benefits would be paid upon her
death. The Court assumed jurisdiction over the Trust, recognizing that Fleanor, as
Trustee, was u Nevada resident, and the Trust provisions provided that it would be
administered pursuant to Nevada law. The unopposed Petition was consented to by
Jacqueline and Kathryn as contingent beneficiaries of subirust No. 2 under the Trust,
and the Court approved the Petition by Order filed herein on September 4, 2009,
Pursuant to the Order, the Trust was reformed to provide that Jacqueline and Kathryn
were designated as the beneficigries under subtrust No. 2 upon the death of Eleanor,
which had not theretofore been clearly delineated in the Trust provisions. In addition,
Jacqueline was designated as the successor Trustee under the Trust apon the death or
removal of Eleanor as the Trustee.

2. Whenthe Trust was created in 1972, community property of W.N, Connell
(“William™) and Marjorie T. Connell (“Marjoric™), along with two parcels of William’s
separate real property, were transferred to the Trust. One parcel of William’s separate
property was located in Clark County, Nevada. The other parcel consisted of a parcel
of real property and oil, gas and mineral rights relating thereto, located in Upton
County, Texas (hereinafter “Texas oil property”). In 1975, William and Marjorie, as
Trustees, deeded the Clark County, Nevada, separate property from their Trust to
Eleanor, personally, it having aﬁgflj;raﬁhe time, based upon the transfer tax paid, of
approximately $55,000.00.

3. The dispute in these Trust proceedings relates to the ownership of and
entitlement to income from the Texas oil property, At the time of William’s death on
November 24,1979, the Texas oil property was the only remaining separate property
of William which had been titled in the Trust. The Trust provisions ereated two
subtrusts upon the death of William in 1979 (referred to in the Trust as Trust No. 2 and
‘Trust No. 3, and hereinafter referred to as “subtrust 2" and “subtrust 3"). Income
allocated to subtrust 2 was payable to Eleanor during her lifetime, Marjorie was the

beneficiary of the inconie and assets under subtrust 3, including the right during her
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lifetime, at her election, to receive the assets outright free of trust. She was also given
the option of appointing the benefits under subfrust 3 in her Will to whomever she
desired. H she failed to remove the assels from subtrust 3 during her lifetime, or to
appoint them under her will, the benefits and assets under subtrust 3 would have
devolved by default to Eleanor.

4. Underthe Trust provisions, Article SECOND, Section C.3, subtrust 3 was
to be funded with Marjorie’s separate property, her share of the community property,
and a portion of William’s separate property. The portion of William’s separate
property to be allocated to subtrust 3 is determined by the provisions in Article THIRD
of the Trust. These provisions state:

“THIRD: MARITAL DEDUCTION. The Trustee shall allocate to Trust No. 3

from the Decedent’s separate property the fractional share of the said assets which is
equal to the maximum marital deduction allowed for federal estate tax purposes . . . In
making the computations and allocations of the said property to Trust No. 3 as herein
Vol Therco! Snai) be 38 Finally G LT Shoc ot Sadoral omiate tas purboohery andthe

5. Federal and Texas Estate Tax Returns were filed for William’s estate
following his death. At the time of these proceedings, a copy of the Federal Estate Tax
Return could not be located, even the IRS no longer maintaining a copy thereof.
However, a copy of William’s Texas Estate Tax Return, and a copy of the Closing
Letter for his [Federal Lstate Tax Return were available. The Texas Estate Tax Return
basically duplicated the information provided on the Federal Estate Tax Return, thereby
providing how William’s estate was allocated and distributed on the Federal Estate Tax
Return. Daniel T. Gerety, CPA, an expert witness for Jacqueline and Kathryn, also
verified in his Report that the Texas Estate Tax Return used the property allocations
made on the Federal Estate Tax Return, and that the two Returns were consistent.

6. Under these two Estate Tax Returns, a 64.493% interest in the Texas oil
property was allocated to Marjorie, the beneficiary under subtrust 3, and the remaining
35.507% interest in the Texas oil property was allocated to Eleanor, the beneficiary

under subtrust 2, Further, as provided under Article THIRD, quoted above, this

h Y N
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allocation of interests in the Texas o1l property determined the allocation of interests
in that property between subtrust 2 and subtrust 3 under the Trust. For purposes of
conventence, the interests in the Texas oil property are rounded to 65% and 35%. The
title to the Texas ot propecty has remained in the main Trust to the present day.

7. Upon Willtam’™s death, Marjorie became the sole aciing Truslee lor the
main Trust, and the subtrusts thereunder. Pursuant to Article SECQND, Section C.6
of the Trust, and shortly after William’s death in 1980, Eleanor was appointed by
Marjorie to be the co-trustee with her over William’s s&paraté property remaining in
the Trust; that is, over the Texas oil property which had been allocated between
subtrust 2 and subtrust 3. A copy of Eleanor’s appointment as co-trustee, along with
a copy of the Trust, was recorded with the Upton County Texas Recorder’s Office.

8. Thereafter, Marjorie sent letters to the oil companies with whom the Trust
had leases, advising them of William’s death and that she and Eleanor were co-trustees
over the Texas oil property owned by the Trust. She directed that all further documents
which needed to be signed with the oil companies thereafter recognize the need for her
and Eleanor’s signature.

9. From the time of William’s death and the allocation of interests in the
Texas o1l property between subtrust 2 and subtrust 3, until Marjorie’s death on May I,
2009, Eleanor was paid 35% of the Texas oil property income and Marjorie was paid
the remaining 65% ofthe income. Each was allocated a K-1 showing her receipt of her
share of the income, and each included the income in her annual Federal Income Tax
Returns.

10. Prior to her death, on January 7, 2008, Marjorie executed her last Will
and Testament, wherein she exercised her Power of Appointment over the assets and
benefits under subtrust 3, appointing them to Jacqueline and Kathyrn as beneficiaries
under her MTC Living Trust. Following Marjorie’s death, Eleanor, Jacqueline and
Kathryn met with David Strauss, Esq, Marjorie’s estate planiing attorney. Mr. Strauss

had previously provided Eleanor with a copy of Marjorie’s Will containing the exercise
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of her Power of Appointment over subtrust 3. In their meeting, he discussed with them
Marjorie™s cxercise of the Power of Appointment transferring o Jacqueline and
Kathryn the rights and interests of Marjorie under subtrust 3 of the Trust, thereby
entiding Jacquetine and Kathryn to receive the approximate 65% share of income being
generated by the Texas oil propeny going forward.

11, No one expressed any objection to what Mr, Strauss had advised them,
Thereafter, in the filing of Marjorie’s Federal Estate Tax Return, the value of the 65%
interest in the Texas oil property allocated to Marjorie under the Trust was included
within her Federal taxable estate and Estate Tax Return, increasing the value of her
estate to a taxable estate, requiring the payment of over $140,000.00 in Federal Estate
taxes. Most of Marjorie’s estate at the {ime of her death, through her MTC Living
Trust, went to Jacqueline and Kathryn in equal shares. However, in addition to several
smaller bequests to friends, Matjorie also bequeathed to Eleanor, through the MTC
Living Trust, the sum of $300,000.00.

12, From the time of Marjorie’s death until approximately June, 2013, the
income from the Texas oil property was allocated with Eleanor continning (o receive
a 35% share, and Jacqueline and Kathryn receiving the remaining 65% share. InJune,
2013, Eleanor as the sole acting Trustee of the Trust, stopped further income
distributions to Jacqueline and Kathryn, asserting at that time that she was entitled to
100% of the income from the Texas oil property. This led to the filing by Jacqueline
on September 27, 2013, of the PETITION FOR DECLARATORY JUDGMENT
REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TQO NRS
30.040, NRS 153.031(1){(E), AND NRS 164.033(1 }(A).

13, Prior {0 asserting her right to 100% of the income from the Texas oil
property in June, 2013, and the cutting off of any further income distributions from the
Trust to Jacqueling and Kathryn, Eleanor had never asserted a claim or right to more
than 35% ofthe Texas oil property income as the lifetime beneficiary to income under

subtrust 2, However, in her pieadings and documents filed in these proceedings, she
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claims she was aware of an alleged mistake made in the allocation of the Texas oil
property between subtrust 2 and gubtrust 3 shortly after the death of William in 1979,

However, rather than assert a claim to all of the income, or otherwise make a elaim or
stast a fegal action, Eleanor testified that she decided to do nothing. At ane point in
these proceedings she tesiified in ber pleadings and documents filed that her inaction
was motlvated by a fear that it would upset Marjorie if she made a claim to more than
a 35% interest. She also testified in these proceedings that her inaction was due to the
fact she was happy to allow Marjorie to have 65% of the Texas oil property income,
feeling she was being generous and helping to support her mother. She asserted the
same motivation of generosity as the basis for her allowing Jacqueline and Kathryn to
continue receiving a 65% share of the Texas oil property income following the death
of Marjorie in 2009, and until her stoppage of income distributions to them in June,
2013.

14.  However, in 1983, as testified to by Robert Hartman in his affidavit, in the
course of Eleanor’s divorce proceeding from him, her right to only 35% of the Texas
oil property income was asserted and relied upon by the Court in its division of
property and determination of his support rights and obligations to Eleanor and their
two children, Then, a few years later, as shown on an estate planning intake sheet,
when Eleanor met with her own estate planning attorney, she advised him that she was
only entitled to 35% of the Texas cil property income, and that Marjorie was the owner
of the remaining 65% interest,

15.  Although Eleanor claims she was being generous in giving to Marjorie
65% ot the Texas oil property income during the balance of Marjorie’s life following
the death of William in 1979, Marjorie’s communications and conduct supported her
belief that she owned the rights to 63% of the Texas oil property income as the
beneficiary under subtrust 3. This is confirmed in several memoranda/letters prepared
by Marjorie, and in the mclusion of the 65% interest in her taxable estate at the time

of her death,
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16.  To summarize, no evidence was prodeced by Eleanor of any claim or
assertion being made by her t¢ anyone else to a right ta more than 35% of the Texas oil
property income from the time of William’s death until June, 2013, when she first
asserted her claim o 100% of the mcome by cutting off income distributions o
Tacqueline and Kathryn. Further, Marjorie never communicated or acknowledged to
anyone else that she was not entitled to 65% of the Texas oil preperty income, always
acting consistently with owning a right to the income under the Trust allocation of the
Texas oil property made following William’s death in 1979,

17.  Aspurported evidence supporting her claim to 100% aof the Trust income
from the Texas oil property, Eleanor presented copies of Division Orders and Leases
between the oil companies and the Trust relating to the Texas oil property. From the
time that Eleanor was made co-trustee with Marjorie over William’s separate property
owned by the Trust until approximately 1989, it appears that in signing the Division
Orders and Leases with the cil compames, Martjorie and Eleanor provided their
personal Social Security Numbers as a tax identification number when such a number
was requested by the oil companies. However, apparently after it was brought to their
attention by an o1l company that the Trust was the owner of the Texas cil property and
not themselves personally, and the oil company requested and recommended that a tax
identification number for a Trust be provided, in approximately 1989, Marjorie and
Eleanor started providing a tax identification number to the oil companies which had
been assigned by the IRS to subtrust 2. They never provided the tax identification
nuunber which had been assigned by the IRS to subtrust 3. However, the Court was not
provided with any daies on when subtrust 2 and subtrust 3 were first assigned tax
identification numbers.

18,  Nevertheless, and notwithstanding a tax identification number for subirust
2 was the only tax identification number apparently given to the 0il companies from
and after [989, in the actual allocation of income received from the Texas oil property,

and in the issuance of K-1's and the filing of their Federal Income Tax Returns,
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Eleanor’s share of the income was always a 35% share and Marjorie, while she was
alive, always received the remaining 65% share. Following Marjorie™s death, the 65%
share went to Jacqueline and Kathryn until the cessation of distributions by Eleanor in
June, 2013,

19, Eleanor also asserted thai the Trust was a special Trust created to retain
the Texas oil property for the benefit of only William and his blood descendants,
However, since at the time of William’s death, the only separate property of his that
remained in the Trust was the Texas oil property, pursuant 10 the Trust provisions, a
portion of that property had to be allocated to subtrust 3 in order (o obtain the
maximum Marita! Deduction for Federal Estate Tax savings. In following the Trust
provisions, the Texas oil property could not all be allocated 1o subtrust 2. Further,
whatever William’s infent may have heen when he and Marjorie first created the Trust
in 1972, by their deeding the Clark County, Nevada, separate properiy to Eleanor in
1975, William knew that the only remaining separate property of his in the Trust at the
time of his death would be the Texas oil property.

2C.  Lastly, in support of her position, Eleanor asserted that Jacqueline and
Kathryn acknowledged that she owned rights to all of the income from the Texas oil
property by their consents to and verifications of the 2009 Petition Eleanor filed to
clarify ownership of subtrust 2 upon her death. Eleanor asserted that in this Petition
thers are statements averring that she owned the rights to all of the Texas oil property
income. However, the Petition’s language can also be read as asserting that Eleanor’s
right to income from the Texas oil property only refers to her 35% interest. More
signiitcantly, the 2009 Petition was not filed to clarify rights to the Texas oil property
income. Rather, it was a consentient Petition with the purpose only of clarifying
entitlement to the benefits of subtrust 2 upon Eleanor’s death, and to designate a
successor Trustee for the Trust upon her death.

2].  Baseduponthe foregoing undisputed facts presented to the Court with the

Affidavits and documentary evidence submitted by the parties with their
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Countermotions and briefs, and from the argument of counsel at the hearing, the Court
finds that Eleanor’s interest in the Texas ol property income, as the beneficiary under
subtrust 2 of the Trust, is Hmited to & 35% share, and her claim to all of the income is
not supported in any way by the facts in this case. The remaining 65% share belongs
i subtrust 3 and Jacqueline and Kathryn, equally, as the beneficiaries under the MTC
Living Trust, as bequeathed and appointed to them by Marjorie in her Will. While title
to the Texas oil property remains titied in the main Trust, in the event a division of the
title now needs 10 be made between the two subtrusts, such division should be made
as recognized in the Trust administration, with the filing of William’s Estate Tax
Returns, and the allocation between the subtrusts resulting therefrom, with a 35%
interest being deeded to subtrust 2, and a 65% interest being deeded to subtrust 3 (and
thereafter said 65% interest being deeded o the MTC Living Trust, with Jaqueline and
Kathryn as equal beneficiaries, should that be their request). Accordingly, Jacqueline’s
and Kathryn's Countermotion for Summary Judgment regarding ownership of the
Texas oil property should be granted; and, Eleanor’s Countermotion for Summary
Judgment should be denied.

22.  Whilethe Court finds that Jacqueline’s and Kathryn’s claim to 65% of'the
Texas oil property and income is supported by the facts and merits of the case, and that
Eleanor’s claim to more than 35% is not supported by the facts and merits of the case,
regardiess of the merits of Eleanor’s position, her claim to more than 35% of the
income from the Texas oil property cannot be supporied or allowed for equitable
reasons because she has been guilty of laches in asserting her claim. Her assertion of
a claim to 100% of the income in June, 2013, makes no sense after failing in anyway
1o assert a claim to more that 35% of the income prior to that time. During
approximately 34 years, from the death of William and her admitted awareness of the
allocation of the Texas oi] property under the Trust provisions, until her first assertion
of a ¢claim to more than 35% of the income in June, 2013, Eleanor never filed a claim

in any court, or otherwise asserted a claim or right to more than 35% of the income.
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During this time, material documentary evidence, such as William’s Federal Estate Tax
Return hag been lost. During this time key witnesses, such as the accountant and other
professionals who prepared and {iled William’s Estate Tax Returns, as well as Marjorie
herself, have died. During this time period Jacqueline and Kathryn, and Marjorie while
she was living, made decisions affecting their personal and financial well-being in
reliance upon Eleanor’s acceptance of the Texas oil property allocation under the Trust,
based upon her conduct and failure to make any challenge of the allocation, Eleanor’s
claim to all of the income first asserted in approximately June, 2013, is made far too
late and has caused prejudice to Jacqueline and Kathryn because of the logs of evidence
and testimony of key witnesses, clearly requiring a rejection of Eleanor’s position and
claim in these proceedings under the equitable doctrine of laches.

23, Concern was expressed by Jacqueline and Kathryn to Eleanor, through
counsel, during 2014 as to the status of funds Eleanor was required to hold in trust on
their behalf should the Court rule in their favor in these proceedings. An accounting
was requested from Eleanor’s former counsel, and they were in the process of preparing
the same when Eleanor dismissed her former counsel and engaged new counsel.

rfl s (e A b m..;v-: Aol 2ol
ot he-providisg.of accountfﬁg fortheTexas oil

property income, including the providing of information to Jacqueline and Kathryn
showing the total income received, expenses incurred, and distributions made of the
income from the beginning of 2012 to the present. Any income which should have
been distributed to Jacqueline and Kathryn during this time period, shall be accounted
for and reimbursed to them by Eleanor within 30 days from the date this judgment is
entered,

24, As.ngted in the chart attached hereto as Exhibit “A% Jacqueline and
Kathryn filed a Motion for Leave to Amend Pleadings, which was set for hearing on
January 30, 2015. As noted in this Motion and the Supplement thereto, they filed their
Motion out of an abundance of caution in that Eleanor in her briefing in support of her

Countermotion indicated that she did not feel Jacqueline and Kathryn had properly
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pleaded all of their claims for relief and defenses for consideration by the Court at the
scheduled hearing, While Jacquelme and Kathryn disagresd with Eleanor’s pleading
concerns, the pleadings and hearings in these proceedings had become digjointed in that
a companion Will Contest case, tiled with this Court by Bleanor i Case No. P-14-
(80593-F, inervened to suspend and continue the Trust matters until after the Wil
Contest case was resolved. The Will Contest was resolved with a Stipulation for
Dismissal in early Januvary, 2015, Further, Eleanor has been represented by three
different sets of attomey’s in these proceedings. Her current atiorneys only
commencing representation in late November, 2014, and they were not initially familiar
with the prior proceedings in this case and the effect of the Will Contest case
intervention. In any event, the Court finds that the initial pleadings filed on behalf of
lacqueline and Kathryn in these proceedings properly plead the claims for relief and
the defense that the Court has relied upon in granting Judgment o them in these
proceedings. Eleanor clearly had notice of the pleadings and in fact the parties
negotiated over all of the claims for relief and the affirmative defenses alleged by
Jacqueline and Kathryn in concerted setilement negotiations in Cctober, 2014, and such
claims and defenses were contained in the several Petitions and Motions filed during
the proceedings. In particular the defense of laches was mentioned in the context of
equitable defenses mentioned in the initial pleading, and was the subject of a Motion
to Dismiss and resolve the case summarily both in late 2013 and in early 2014.
Accordingly, the Court {inds that there is no reason to file an Amended Pleading in
these proceedings and Jacqueline and Kathryn’s Motion seeking permission to file the
same is considered moot and resolved.

25.  There are still some claims and issues that the Court is not resolving at this
time. Eleanor filed a counterclaim for wrongful interference with contract with her
Answer and Counterclaim filed herein on February 10, 2014, The Court finds that this
Counterclaim should be dismissed without prejudice at this (ime, since the issues

therein were not addressed by the Court in the January 30, 2015, hearing, but it seems
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that the 1ssues would be resolved with its decision herein on the Countermotions.
Nevertheless, 1f Eleanor believes she has a valid claim still against Jacqueline for
wrongful interference with contract, as asserted in her Answer and Counterclaim, she
is fiee (o reassert the same.

26, Eachof the parties asserted a claim againsi the other in these proceedings
seeking to have the Court enforce the no-contest clause contained in the Trust against
the other party,  The Court finds that the positions of each of the parties, seeking the
correct interpretation of the Trust provisions as to entitlement to the Texas oil property,
were not asserted in bad farth, and that therefore good cause to impose the no-contest
peneltics does not exist and such claims are denied with respect to both parties, Eleanor
on the one hand, and Jacqueline and Kathryn on the other hand.

27.  There still remains the issues and concerns of who will serve hereafter as
the Trustee of the Trust, and whether or not the interests of subtrust 2 and subtrust 3
in the Texas oil property should now be formally split and ailocated with deeds from
the main Trust to the subtrusts, so the parties can go their separate ways in dealing with
their interests in the Texas oil properties, subject to the terms of the Trust with respect
to subtrust 2. Clearly, under the Trust provisions, the beneficiarics under subtrust 3 are
granted the right to remove their interest in the Texas o1l property out of the main Trust
and subtrust 3, to be owned independently by the MTC Living Trust and jacqueline
and Kathryn as beneficiaries thereunder. However, the Court is directing the parties
to submit to the Court, on or before March 2, 2015, information regarding the
feasibility and effect of now splitiing the Texas oil property between subtrust 2 and
subtrust 3 (or the MTC Living Trust), and whether or not such division of interests
could adversely affect the value and future ownership of the interests hereafter, The
Court will set a hearing to consider this issue on March 20, 2015, at 10:00a.m.

28.  With respect to whether or not Eleanor should be able to continue serving
as Trustee, to address both Jacqueline’s and Kathryn’s position that she should be

removed for hreach of her duties as Trustee, and Eleanor’s position that she is not

GAMAPSIMATTEREMoayn, Wequeling {10058.001055unnny naldgispd 3 of 17




ASWA

ALTRIGIT - STODTHMED ' WARNICK + ALBRICHT

LAM 4iTICELs

h FACE ol CIE rore AT

Y
10

12
13
14

16
17
18
19
20
21
22
23
24
25
26
27
28

disqualified from serving, the Court also is directing the parties to provide a brief in
suppart of their positions, filed on or before March 2, 2015, with the issue to then be
addressed by the Court af the hearing on March 20, 201 5.

29, Lastly, with respect to the claim Jacqueline and Kathryn have made for an
award ol attorney’s fees againgt Eieanor, the Court is divecting that the partics file with
their briefs due on or before March 2, 2015, their argument and basis for their positions
on the award of altorney’s fees and costs against Eleanor for the Court to then resolve
al the hearing on March 20, 2015,

30. Inaddition to the matters addressed at the hearing on January 30, 2015,
there is a pending appeal to the Nevada Supreme Court, assigned Case No. 66231, filed
by Eleanor, appealing a portion of the Court’s Order in these proceedings entered on
July 7, 2014. With the resolution of issues in this case as herein provided, the matter
on appeal is now rendered moot. Therefore, the parties should submit a stipulation to
the Nevada Supreme Court dismissing that appeal.

JUGMENT

Pursuant to NRCP Rule 56, the Court finds that the pleadings and other
documents filed herein, together with the affidavits and documentary evidence
presented, show there is no genuine issue as to any material fact and that Jacqueline
and Kathryn are entitled to judgment against Eleanor as a matter of law in these
proceedings. Therefore, and based upon the foregoing findings, good cause exists to
now render judgment against Eleanor, in favor of Jacqueline and Kathryn, as follows:

A.  Jacqueline’s and Kathryn’s Countermotion for Summary Judgment is
granted 1n part as hereinafter provided. The Court hereby declares, adjudges and
determines that the allocation of interests in the Texas oil property between subtrust 2
and subtrust 3, under the W.N. Connell and Marjorie T. Connell Living Trust, dated
May 18, 1972, was properly made under the Trust provisions, with subtrust 2 receiving
a 35.507% interest in the Texas oil properly and subtrust 3 receiving a 64.493%

interest in the Texas oil property.
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B. TheCourtadjudgesand determines that even ifthe allocation of the Texas
o1l property made following the death of William in 1979, in conjunction with the
filing of his Federal and Texas Estate Tax Returns, was not properly or accurately made
between the two subtrusts, Eleanor’s claim and effort to now challenge the allocation
and aggert an mterest greaier than 35,507% in the Texas oil property being in subirust
2,13 too Tate and barred under the doctrine of laches, thereby making the actual division
made Tinal and binding upon her.

C.  Eleanor’s Countermotion for Summary Judgment is hereby denied,

D.  On or before March 2, 20135, Eleanor shall provide to Jacqueline and
Kathryn an accounting of the Texas oil property income received by the Trust from
January 1, 2012, through the entry of this Summary Judgment, showing the total
mcome received, expenses incurred, and any distributions made of the income. Within
30 days following the entry of this Summary Judgment, Eleancr shall reimburse and
pay to Jacqueline and Kathryn any portion of their 65% share of the Texas oil property
income which was not distributed to them during this period of time. From and after
the entry of this Summary Judgment, 35% of the Texas oil property income shal! be
distributed to Eleanor as beneficiary under subtrust 2, and 65% of the income shall be
distributed equally between Jacqueline and Kathryn as beneficiaries under subtrust 3
and the MTC Living Trust.

E.  Eleanor's Counterclaim for wrongful interference with contract asserted
with her Answer and Counterclaim filed herein on February 10, 2014, is hereby
dismissed without prejudice.

F.  The Court adjudges and determines that the positions of each of the
parties, seeking the correct interpretation of the Trust provisions as to entitlement to
the Texas oil property, were not asserted in bad faith, and that therefore good cause to
impose the no-contest penalties does not exist and such claims, both Eleanor’s claim
on the one hand, and Jacqueline's and Kathryn’s ¢laim on the other hand, are denied

with prejudice.
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(. Each of the parties is directed to file further briefing on the following
issues with the Cowrt on or before March 2, 2015, which issues and matters will be
resolved by the Court at the next hearing in these proceedings, hereby set on Mareh 20,
2015, at 10:000.m.;

1) Inthe gvent there 1s no formal splitting of the Texas oil property between
subtrust 2 and subtrust 3 at this time, is there cause to remove Eleanor as Trustee and
appoint facqueline as the successor Trustee of the Trust and the subtrusts thereunder?
If cause does not exist for Eleanor’s removal, would it still be better to appoint a
neutral successor Trustee?

2)  Should the interests of subtrust 2 and subtrust 3 in the Texas oil property
now be formally split and allocated with deeds from the main Trust to the subtrusts, so
the parties can go their separatc ways in dealing with their interests in the Texas oil
properties, subject to the terms of the Trust with respect to subtrust 27 The Court wants
the parties to provide recommendations from qualified persons knowledgeable with
respect to the Texas oil and mineral rights and the potential harm or benefit that could
resull in a splitting of the interests between the parties, and whether or not such
division of interesis could adversely affect the value and future ownership of the
interests hereafter.

3}  Lastly, with respect to the ¢laim Jacqueline and Kathryn have made for an
award of attorney’s fees against Eleanor, the Court directs the parties to provide their
argument and basis for their positions on the award of attorney’s fees and costs against
Eleanor in briefing filed on or before March 2, 2015, for the Court to then resolve at
the scheduled hearing on March 20, 2015.

H.  The parties shall each sign a Stipulation and QOrder for Dismissal of the
Appeal presently pending in Nevada Supreme Court Case No. 66231, filed by Eleanor,
appealing a portion of the Court’s Order in these proceedings entered on July 7, 2014,

. The Court retains jurisdiction over the Trust pending the finalization and

resolution of the remaining issues mentioned above, to be addressed hereafter at the
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heaving seheduled on Masch 20, 2018, &t 10:000am. Until ihat dafs, Bleanor shall

aontinge feexereise and Ll her dutles as Trusios of the Truse, and the parttes shall

all cooperate; tn the bess intorest of the Trustand its beoneficiarion, itvany denlings with

the oif companies affecing the Toxas ol property. o oo

SO URUERED AND ADIUDGED this /A5 c:iw m}ﬁf wrys AP
MM'{
pItoy ft UG 4“?&;1}*:,;:

- Submatied by: Submitied hy: ,
ALBRIGHT, STODDARD, THE RUSHFORTILEIRM, LTh.
WARHXE W ALRIIGHT . J N H

..................... . ,.-"'N. - .

Hy B {iﬁ,ﬁ. g By: # .
W Y B, W AZRNE‘K, BB, I WL L, HRGTT
Nevada Bar No. 001573 lo, D875
801 Soum Rancho I)rive Suite -4 % “Box. 3716'35

t&as Ne;va I':l 9106 ,aﬂ‘m. ag, NV 8)13? 1635
m G I (702) 255

Attorneys Jor fffrvnA Bmvwr A:trorm@zs jor Jﬁfquelme M Montoya

Approved by:
MARGUIE ATURBACH COFFING

By:
"TIANIK. TWARKAYAMA ERG.
Nevada Bar Mo, 11313
CANDICE B, RENKA, ESQ.
Nevada Bar No, 11447
10001 Park Run Defvn
Las Va(%aﬁ NV 89145
Tel: (7023820711
Atiorneys for Eleancr Connell Hartman dhern

SO AT TR R M e, Fangrafion SHXSIACE wwanacy ssaliiiesd 7 of 17




Exhibit H

Exhibit H



PO Box 371655
Las Vegas, Nevada 82137-1655

THE AUSKFCRTH FIRM, LTD.
Talephone: 702-255-4552 f Fac TOR-255-46T7

W~ o oWn B W

10

11

13

15
16
17
18
19
20
21

22

23

25
26
27
28

Electronically Filed

04/17/2015 11.07:58 AM

NEOQJ ' % i'é&“‘”"—

JOSEFPH J. POWELL CLERK OF THE COURT

State Bar No. 8875

THE RUSHYORTH FIRM, LTD.

P. Q. Box 371655

Las Vegas, NV 8g137-1655
Telephone: (702) 255-4552

fax: (702) 255-4677

e-mail: probate@rushforthfiom. com
Attorneys for Jacqueline M. Montoya

WHITNEY B. WARNICK, ESQ.

Nevada Bar No. 001573

ALBRIGHT, STODDARD, WARNICK & ATBRIGHT
801 South Rancho Drive, Suite D4

Las Vegas, Nevada 89106

Tel:  (7oz) 384-7111

Fax: (702)384-0605
gma@albrightstoddard.com

Attorneys for Kathryn A. Bouvier

DISTRICT COURT

CLARK COUNTY, NEVADA

In the Matter of the

THE W. N. CONNELL and MARJORIE
T. CONNELL LIVING TRUST, dated
May 18, 1972,

Case No. P-00-066425-T
A non-testamentary trust. Department XXVI, RJC

NOTICE OF ENTRY OF
ORDER ON SUMMARY JUDGMENT

NOTICE IS HEREBY GIVEN THAT:

The "Order On Summary Judgment” was entered April 15, 2015 and filed
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April 16, 2015 in the above entitled matter, a copy of which iz attached hereto.

Respectiully submitted by:

o/ 2S5

Date ’
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Certificate of Mailing

/2, %0 i
I, theundersigned, hereby certify that on ,ﬁ?g,;; /7 25/)_, 1mailed a copy ofthe

"Notice of Entry of Order On Summary Judgment" that has been filed in this proceeding,

to each person named below by first-class mail, addressed as follows:

Dale A. Hayes, Esq. Albright Stoddard Warnick & Albright
Liane K, Wakayama, Esq. 801 South Ranche Drive, Snite D-4
Marquis Aurhach Coffing Las Vegas, Nevada 89106

10001 Park Run Drive Attarney for Kathryn A. Bouvier

Las Vegas, NV 89145

Attorneys for Eleanor Connell Harman Ahern

Jacqueline M, Montoya

3385 Maverick Street

Las Vegas, NV 89108
)/
b e f §

An Emﬁloyee af:
THE RUSHFORTH FIRM, LTD.
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JOSEPI T POWELL, ESQ. }
Nevada Bat No. 008875

THE RUSHFORTH FIRM, LTD.
9505 Hillwood Drive, Svite 100
Lag Vegas, Nevada 80134

E)) 255.4552

CLERK OF THE COURT

Tel: é’

Fax: (102} 255-4677 .
seyirushforih,net ,
dttorneys for jacque!z’ne M. Montoya

WHITNEY B. WARNICK, ESQ.

Nevada Bar No, 001573 . . _
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4

Las Vepas, Nevada 89106

Tel: 2§ 384-7111

DISTRICT COURT
CLARK COUNTY, NEVADA

CASE NO. P-09-066425

In the Matter of .
THE W, N, CONNELL AND MARJORIE | DEPT NO. XXVI (26)
T. CONNELL LIVING TRUST, Dated
May 18, 1972,

Date of Hearing: January 30, 2015
Time of Hearing: 10:00a.m. ,

An Inter Vivos Irrevocable Trust.

SUMMARY JUDGMENT

The current proceedings were commenced with the filing on September 27,
2013, 0fa PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED
INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E),
AND NRS 164.033(1)(A). This Petition was filed by Jacqueline M. Montoya
(*Jacqueline”) as Trustee of the MTC Living Trust, and on her behalf and that of
Kathryn A. Bouvier (*Kathryn™), her sister, as bencficiaries under the MTC Living
Trust. During these proceedings several other Petitions, Motions, and Pleadings have
been filed by the parties, including those summarized in the chart attached hereto as

Exhibit “A”.
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On December 23, 2014, Jacqueline and Kathryn filed an QPPOSITION TOQ
ELEANQR C, AHERN'S MOTION TO DISMISS PETITION FOR DECLARATORY
JUDGMENT FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN
BE GRANTED; AND, COUNTERMOTION OF KATHRYN A, BOUVIER AND
JACQUELINE M. MONTOVY A FOR SUMMARY JURDGMENT ON PETITION FOR
DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF
PENALTIES. Thereafter, on January 2, 2015, Eleanor Connell Hartiman Ahern
(“Cleanor”) filed an OMNIBUS OFPOSITION TO (1) PETITION FOR
DETERMINATION OF CONSTRUCTION AND INTERPRETATION OF
LANGUAGE RELATING TO TRUST NQ. 2, AND (2) PETITION FOR
CONSTRUCTION EFFECT OF PROBATE COURT ORDER; AND
COUNTERMOTION FOR SUMMARY JUDGMENT. The parties agreed at the
hearing on January 30, 2015, that their above-denominated Countermotions for
Summary Judgment, and the claims and defenses asserted therein, subsumed all of the
prior Petitions, Motions and Pleadings, and their defenses and claims asserted therein,
as well as those briefed and discussed in the further replies, oppositions and
supplements to their Countenmotions, aslisted on the.chaxt-attechedterete-as Exhibit
“A’ (other than Jacqueline’s and Kathryn's Motion for Leave to Amend Pleadings filed
herein on Januery 12, 2015). Therefore, it was agreed, and the Court recognized, that
the parties’ claims and defenses in these proceedings could be resolved summarily by
the Court in its adjudication of the parties’ said Countermotions for Summary
Judgment.

After reviewing the Countermotions for Summary Judgment, and the
presentation of argument for and rebuttal against the Countermotions by the parties, the
Court finds as follows:

1. Aproceeding involving the subject Trust was initially commenced in 2009
by Eleanor, as Trustee of the W.N. Connell and Marjorie T. Connall Living Trust,
dated May 18, 1972 (herein referred to as the “Trust™), with an unopposed Petition to
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obtain a Court order clarifying to whom subtrust benefits would be paid upon her
death. The Court assumed jurisdiction over the Trust, recognizing that Eleanar, as
Trustee, was a Nevada resident, and the Trust provisions provided that it would be
administered pursuant to Nevada law. The unopposed Petition was consented to by
Jacqueline and Kathryn as contingent beneficiaies of subtrust Mo. 2 under the Trust,
and the Court approved the Petition by Order filed herein on September 4, 2009,
Pursuant to the Order, the Trust was reformed to provide that Jacqueline and Kathryn
were desighated as the beneficiaries under subtrust No. 2 upon the death of Eleanor,
which had not theretofore been clearly delineated in the Trust provisions. In addition,
Jacqueline was designated as the successor Trustee under the Trust upon the death or
removal of Eleanor as the Trustee,

2. Whenthe Trusi was created in 1972, community property of W.N. Connell
(“William”) and Marjorie T. Connell (“Marjorie’?), along with two parcels of William’s
scparate real property, were transferred to the Trust. One parcel of William'’s separste
property was located in Clark County, Nevada. The other parcel consisted of a parcel
of real property and oil, gas and mineral rights relating thereto, located in Upton
County, Texas (hereinafter “Texas oil property™). In 1975, William and Marjorie, as
Trustees, deeded the Clark Cou::‘?;,‘f&vada, separate property from their Trust to
Eleanor, personally, it having afvalue at the tiroe, based upon the transfer tax paid, of
approximately $55,000.00.

3. The dispute in these Trust proceedings relates to the ownership of and
entitlement to income from the Texas oil property, At the time of Willian1’s death on
November 24,1979, the Texas oil property was the only remaining separate property
of William which had been titled 1n the Trust. The Trust provisions created two
subtrusts upon the death of William in 1979 (referred to in the Trust as Trust No. 2 and
Trust No. 3, and hereinafter referred to as “subtrust 2" and “subtrust 3"). Income
allocated (o subtrust 2 was payable to Eleanor during her lifetime. Marjorie was the

beneficiary of the income and assets under subtrust 3, including the right during her
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lifetime, at her election, to receive the assets oufright free of trust, She was also given
the option of appointing the benefits under subtrust 3 in her Will to whomever she
desired. If she failed io remove the assets from subtrust 3 during her lifetime, or to
appoint them under her will, the benefits and assety under subtrust 3 would have

devolved by default to Eleanor. .
4, Under the Trust provisions, Article SECOND, Section C.3, subtrust 3 was

10 be funded with Matjorie's separate propesty, her sharve of the community property,

and & portion of William’s separate property. The portion of Willlam’s separate

property to be allocated to subtrust 3 is determined by the provisions in Article THIRD

‘of the Trust. These provisions state:

“THIRD: MARITAL DEDUCTION. The Trustee shall allocate to Trust No, 3
from the Decedent’s separate property the fractional share of the said assets which is
equal to the maximum marital deduction aliowed for federal estate tax purposes . . . In
making the computations and allocations of the said property to Trust No. 3 as herein
re?un'ed, the determination of the character and ownership of the said property and the
value thereof shall be as finally established for federal estate tax purposes.”

3. Federal and Texas Estate Tax Returns were filed for William’s estate
following his death. Atthe time of these proceedings, a copy of the Federal Estate Tax
Return could not be located, even the TRS no longer maintaining a copy thereof.
However, a copy of William’s Texas Estate Tax Return, and a copy of the Cloging
Letter for his Federal Estate Tax Return were available, The Texas Estate Tax Return
basically duplicated the information provided on the Federal Estate Tax Return, thereby
providing how William’s estate was allocated and distributed on the Federal Estate Tax
Return, Daniel T. Gerety, CPA, an expert witness for Jacqueline and Kathryn, also
verified in his Report that the Texas Estate Tax Return used the property allocations
made on the Federal Estate Tax Retun, and that the two Returns were consistent.

6. Under these two Estate Tax Returns, a 64.493% interest in the Texas oil
property was allocated to Marjorie, the beneficiary under subtrust 3, and the remaining
35.507% interest in the Texas oil property was allocated to Eleanor, the beneficiary
under subtrust 2, Further, as provided under Article THIRD, quoted above, this

TN - A T RS Moo, noqueline 0658 001 (hswrmmary Jwlabeaibidt oF 17




ASWA

ALARNCHT « STONDARD - WARNMY - ALBTICIT

LAWY DTTILET

i FIOTEERCGla b SO0 M Tty

allocation of interests in the Texas oil property determined the allocation of interests
in that property between subtmst-?, and subtrust 3 under the Trust. For purposes of §
convenience, the interests in the Texas oil property are rounded to 65% and 35%. The
title to the Texas oil property has remained in the main Trust to the present day.

7. Upon William’s death, Marjarie became the sole acting Trusiee for the
main Frust, and the subtrusts thereunder, Pursuant to Article SECOND, Section C.6
of the Trust, and shortly after William’s death in 1980, Eleanor was appointed by
Marjorie to be the co-trustee with hier over William’s separate property remaining in
the Trust; that is, over the Texas oil property which hed been allocated between
subtrust 2 and subtrust 3. A copy of Eleanor’s appointment as co-trustee, along with
a copy of the Trust, was recorded with the Upton County Texas Recarder’s Office.

8.  Thereafter, Marjorie sent letters to the oil companies with whom the Trust
had leases, advising them of William’s death and that she and Eleanor were co-trustees
over the Texas oil property owned by the Trust. She directed that all further documents
which needed to be signed with the oil companies thereafier recognize the need for her
and Eleanor’s signature.

9. From the time of William's death and the allocation of interests in the
‘Texas oil property between subtrust 2 and subtrust 3, until Marjorie’s death on May 1,
2009, Eleanor was paid 35% of the Texas oil property income and Marjorie was paid
the remaining 65% of the income. Each was allocated a K-1 showing herreceipt of her
share of the income, and each included the income in her annual Federal Income Tax
Returns.

10. Prior to her death, on January 7, 2008, Marjorie execuled her last Will
and Testament, wherein she exercised her Power of Appointment over the assets and
benefits under subtrust 3, appointing them to Jacqueline and Kathyrm as beneficiaries
under her MTC Living Trust. Following Marjorie’s death, Eleanor, Jacqueline and
Kathryn met with David Strauss, Esq, Matjorie’s estate planning atiorney. Mr, Strauss
bad previously provided Eleanor with a copy of Marjorie’s Will containing the exercise
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ofher Power of Appointment over subtrust 3. In their meeting, he discussed with them
Marjorie’s exercise of the Power of Appointment transferring to Jacqueline and
Kathryn the rights and interests of Marjorie under subtrust 3 of the Trust, thereby
entithing Jacqueline and Katheyn to recejve the approximate 65% share of income being
genetated by the Texas ol property going forward.

11, No one expressed any objection to what Mr, Strauss had advised them.
Thereafter, in: the filing of Marjorie’s Federal Estate Tax Return, the value of the 65%
mterest in the Texas oil property allocated to Marjorie under the Trust was included
within her Federal taxable estate and Estate Tax Return, increasin g the value of her
estate {0 a taxable estate, requiring the payment of over $140,000.00 in Federa] Estate
taxes. Most of Marjorie’s estate at the time of her death, through her MTC Living
Trust, went to Jacqueline and Kathryn in equal shares. However, in addition to several
smaller bequests to friends, Marjorie also bequeathed to Eleanor, through the MTC
Living Trust, the sum of $300,000.00,

12, From the time of Marjorie’s death until approximately June, 2013, the
income from the Texas oil property was allocated with Eleanor continuing to receive
a 35% share, and Jacqueline and Kathryn receiving the remaining 65%share. In June,
2013, Eleanor as the sole acting Trustee of the Trust, stopped further income
distributions to Jacqueline and Kathryn, asserting at that time that she was entitled to
100% of the income from the Texas oil property. This led ta the filing by Jacqueline
on September 27, 2013, of the PETITION FOR DECLARATORY JUDGMENT
REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TC NRS
30.040, NRS 153.031(1)(E), AND NRS 164.033(1)(A).

{3, Prior to asserting her right to 100% of the income from the Texas il
property in June, 2013, and the cutting off of any further income distributions from the
Trust to Jacqueline and Kathryn, Eleanor had never asserted a claim or right to more
than 35% of the Texas oil property income as the lifetime beneficiary to income under

subtrust 2. However, in her pleadings and documents filed in these proceedings, she
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claims she was aware of an alleged mistake made in the allocation of the Texas il
properly between subtrust 2 and subirust 3 shortly after the death of William in 1979.
However, rather than assert a ¢laim to all of the income, or otherwise make a claim or
start a legal action, Eleanor testified that she decided to do nothing. At one point in
these proceedings she festified in ber pleadings and docurents fiied that her inaciion
was motivated by a fear that it would upset Marjoric if she made a claim to more than
& 35% interest. She also testified in these proceedings that her inaction was due to the
fact she was happy to allow Mazjorie to have 65% of the Texas oil property income,
feehng she was being generous and helping to support her mother. She asserted the
same motivation of generosity as the basis for her allowing Jacqueline and Kathryn to
continue receiving & 65% share of the Texas o0il property income following the death
of Marjorie in 2009, and unti} ber stoppage of income distributions to them in June,
2013.

14, However, in 1983, as testified to by Rebert Hartman in his affidavit, in the
course of Eleanor’s divorce proceeding from him, her right to only 35% of the Texas
oll property income was asserted and relied upon by the Court in its division of
property and determination of his support rights and obligations to Eleanor and their
two children. Then, a few years later, as shown on an estate planning intake sheet,
when Eleanor met with her own estate planning attoimey, she advised him that she was
only entitled to 35% of the Texas oil property income, apd that Marjorie was the owner
of the remaining 65% interest.

15.  Although Eleanor claims she was being generous in giving to Marjorie
65% of the Texas oil property income during the balance of Marjorie’s life following
the death of William in 1979, Marjorie’s communications and conduct supported her
belief that she owned the rights to 65% of the Texas oil property income as the
beneficiary under subtrust 3. This is confirmed in several memoranda/letters prepared
by Matjorie, and in the inclusion of the 65% interest in her taxable estate at the time

of her death.
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16. To summarize, no evidence was produced by Eleanor of any claim or
assertion being made by her to anyone else to a right to more than 35% of the Texag oil
property income from the time of William’s death until June, 2013, when she first
asserted lier claim to 100% of the income by cutting oft income distributions i
Jacqueline and Kathryn, Further, Marjorie never communicated or acknowledged to
anyone else that she was not entitled to 65% of the Texas oil property income, always
acting consistently with owning a right to the income under the Trust allocation of the
Texas oil property made following William’s death in 1979.

17.  Aspurported evidence supporting her claim to 100% of the Trust income
from the Texas oil property, Eleanor presented copies of Division Orders and Leases
between the oil companies and the Trust relating to the Texas oil property. From the
time that Eleancr was made co-trustee with Marjorie over William’s separate propesty
owned by the Trust until approximately 1989, it appears that in signing the Division
Orders and Leases with the oil companies, Marjorie and Eleancr provided their
personal Social Security Numbers as a tax identification number when such a mumber
was requested by the oil companies. However, apparently after it was brought to tlicir
attention by an oil company that the Trust was the owner of the Texas ¢il property and
not themselves personally, and the oil company requested and recommended that a tax
identification number for a Trust be provided, in approximately 1989, Marjorie and
Eleanor started providing a tax identification number to the cil companies which had
been assigned by the IRS to subtrust 2. They never provided the tax identification
number which had been assigned by the IRS to subtrust 3. However, the Court was not
provided with any dates on when subtrust 2 and subtrust 3 were first assigned tax
identification numbers,

18. Nevertheless, and notwithstanding a tax identification number for subtrust
2 was the only tax identification number apparently given to the oil companies from
and after 1989, in the actual allocation of inceme received from the Texas oil property,

and in the issuance of K-1's and the filing of their Federal Income Tax Returns,
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Eleanor’s share of the income was always a 35% share and Marjorie, while she was
alive, always received the remaining 65% share. Following Marjoric’s death, the 65%
share went to Jacqueline and Kathryn until the cessation of distributions by Eleanor in
June, 2013,

19.  Bleanor also asserted that the Trust was a special Trust created to retain
the Texas oil property for the benefit of only William and his blood descendants.
However, since at the time of William’s death, the only separate property of his that
remained in the Trust was the Texas oil property, pursuant to the Trust provisions, a
portion of that property had to be allocated to subtrust 3 in order to obtain the
maximum Marital Deduction for Federal Bstate Tax savings. In following the Trust
provisions, the Texas oil property could not all be allocated to subtrast 2, Further,
whatever William’s intent may have been when he and Marjorie first created the Trust
in 1972, by their deeding the Clark County, Nevada, separate property to Eleanor in
1973, William knew that the only remaining separate property of his in the Trust at the
time of his death would be the Texas oil property.

20.  Lastly, in support of her position, Eleanor asserted thai Jacqueline and
Kathryn acknowledged that she owned rights to all of the income fron the Texas oil
property by their consents to and verifications of the 2009 Petition Eleanor filed to
clarify ownership of subtrust 2 upon her death. Eleanor asserted that in this Petition
there are statements averring that she owned the rights to all of the Texas oil property
income. However, the Petition’s language can also be read as asserting that Eleanor’s
right to income from the Texas oil property only refers to her 35% interest. More
significantly, the 2009 Petition was not filed to clarify rights to the Texas oil property
income, Rather, it was a consentient Petition with the purpose only of clarifying
entitlement to the benefits of subtrust 2 upon Eleanor’s death, and to designate a
successor Trustee for the Trust upon her death.

21.  Based upon the foregoing undisputed facts presented to the Court with the

Affidavits and documentary evidence submitted by the parties with their
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Countermotions and briefs, and from the argument of counsel at the hearing, the Court
finds that Eleanor’s interest in the Texas oil property income, as the beneficiary under
subtrust 2 of the Trust, is Hmited to a 35% share, and her claim to all of the income is
not supported in any way by the facts i this case. The remaining 65% share belongs
to subtrusi 3 and Jacqueline and Kathryn, equally, as the beneficiaries under the MTC
Living Trust, as bequeathed and appointed to them by Marjorie in her Will. While tifle
to the Texas oil propertty remains titled 1n the main Trust, in the event a division of the
title now needs to be made between the fwo subtrusts, such division should be made
as recognized in the Trust administration, with the ﬁling of William’s Estate Tax
Returns, and the allocation between the sublrusts resulting therefrom, with a 35%
interest being deeded to subtrust 2, and a 65% interest being decded to subtrust 3 (and
thereafter said 65% interest being deeded o the MTC Living Trust, with Jaqueline and
Kathryn as equal beneficiaries, should that be their request). Accordingly, Jacqueline’s
and Kathryn’s Countermotion for Summary Judgment regarding ownership of the
Texas oil property should be granted; and, Eleanor’s Countermotion for Summary
Judgment should be denied.

22, Whilethe Court finds that Yacqueline’s and Kathryn’s claim to 65% of the
Texas oil property and income is supported by the facts and merits of the case, and that
Eleanor’s claim to more than 35% is not supported by the facts and merits of the case,
regardiess of the merits of Eleanot’s position, her claim to more than 35% of the
income from the Texas oil property cannot be supported or allowed for equitable
reasons because she has been guilty of laches in asserting her claim. Her assertion of
a claim to 100% of the income in June, 2013, makes no sense afier failing in anyway
o assert a claim to more that 35% of the income prior to that time. During
approximately 34 years, from the death of William and her admitted awareness of the
allocation of the Texas oil property under the Trust provisions, until her first assertion
of a claim to more than 35% of the income in June, 2013, Eleanor never filed a claim

in any court, or otherwise asserted a claim or right to more than 35% of the income,
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During this time, material documentary evidence, such as William’s Federal'Estatc Tax
Return has been last. During this time key witnesses, such as the accountant and other
professionals who prepared and {iled William’s Estate Tax Returns, as well as Marjorie
herself, havedied. During this time period Jacqueline and Kathryn, and Marjorie while
she was living, made decisions affecting their personal and financial well-being in
reliance upon Eleanor’s acceptance of the Texas oil property allocation under the Try st,
based upon her conduet and failure to make any challenge of the allocation. Eleanor’s
claim to all of the income first asserted in approximately June, 2013, is made far too
late and has caused prejudice to Jacqueline and Kathryn because of the loss of evidence
and testimony of key witnesses, clearly requiring a rejection of Eleanor’s position and
claim in these proceedings under the equitable doctrine of laches.

23.  Concern was expressed by Jacqueline and Kathryn to Fleanor, through
counsel, during 2014 as to the status of funds Eleanor was required to hold in trust on
their behalf should the Court rule in their favor in these proceedings. An accounting
was requested from Eleanor’s former counsel, and they were in the process of preparing
the same when Eleanor dismissed her former counsel and enga ad new counsel.

2 radl A ruq./‘:d..m— o5y rﬂsm o, v/,
Eleanor ne24 Nle Y o Jie this aécountit 1g1‘01 the Texas oil

property incame, including the providing of information to Jacqueline and Kathryn
showing the total income received, expenses incwrred, and distributions made of the
income from the beginning of 2012 to the present. Any income which should have
been distributed to Jacqueline and Kathryn during this time period, shall be accounted
for and reimbursed to them by Lleanor within 30 days from the date this judgment is
entered.

24,  .As noted jn the chart attached hereto as Exhibit “AZ; Jacqueline and
Kathryn filed a Motion for Leave to Amend Pleadings, which was set for hearing on
January 30, 2015, Asnoted in this Motion and the Supplement thereto, they filed their
Motion out of an abundance of caution in that Eleanor in her briefing in support of her

Countermotion indicated that she did not feel Jacqueline and Kathryn had properly
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pleaded all of their claims for relief and defenses for consideration by the Court at the

scheduled hearing. While Jacqueline and Kathryn disagreed with Eleanor’s pleading

concerns, the pleadings and hearings in these proceedings had become disjointed in that

a companion Will Contest case, filed with this Court by Eleanor in Case No. P-14-
080595-1, mitervenad to suspend and continue the Trust maiters until after the Wilt
Contest case was resclved. The Will Contest was resolved with a Stipulation for
Dismissal in early Janvary, 2015. Further, Eleanor has been represented by three
different sets of attorney’s in these proceedings. Her cusrent atforneys only
commencing representation in Jate November, 2014, and they were not initially familjar
with the prior proceedings in this case and the effect of the Will Contest case
intervention, Inany event, the Court finds that the initial pleadings filed on behalf of
Tacqueline and Kathryn in these proceedings properly plead the elaims for relief and
the defense that the Court has relied upon in granting Judgment to them in these
proceedings. Eleanor clearly had notice of the pleadings and in fact the parties
negotiated over all of the claims for relief and the affirmative defenses alleged by
Jacqueline and Kathryn in concerted settlement negotiations in October, 2014, and such
claims and defenses were contained in the several Petitions and Motions filed during
the proceedings. In pariicular the defense of laches was mentioned in the context of
equitable defenses mentioned in the initial pleading, and was the subject of a Motion
to Dismiss and resolve the case summarily both in late 2013 and in early 2014,
Accordingly, the Court finds that there is no reason to file an Amended Pleading in
these proceedings and Jacqueline and Kathryn’s Motion seeking permission to file the
same is considered moot and resolved.

25.  There are still some claims and issues that the Courtis not resolving at this
time. Eleanor filed a counterclaim for wrongful interference with contract with her
Answer and Counterclaim filed herein on Febroary 10, 2014, The Court finds that this
Counterclarm should be dismissed without prejudice at thig time, since the issues

therein were not addressed by the Court in the January 30, 2015, hearing, but it seems
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that the issues would be resolved with its decision herein on the Countermotions,
Nevertheless, if Eleanor believes she has a valid claim still against Jacqueline for
wrongful interference with contract, as asserted in her Answer and Counterclaim, she
18 free to reassert the sare.

26.  Eachof the parties asserled a claim agajnst the other in these procecdings
secking to have the Court enforce the no-contest clause contained in the Trust against
the other party. The Court finds that the positions of each of the parties, seeking the
correct interpretation of the Trust provisions as to entitfement to the Texas oil property,
were not asserted in bad faith, and that therefore good cause to impose the no-contest
penalties does not exist and such claims are denied with respect to both parties, Eleanor
on the one hand, and Jacqueline and Kathryn on the other hand,

27.  There still remains the issues and concerns of who will serve hereafier as
the Trustee of the Trust, and whether or not the interests of subtrust 2 and subtrust 3
in1 the Texas oil property should now be formally split and allocated with deeds from
the main Trust to the subtrusts, so the parties can go their separate ways in dealing with
their interests in the Texas oil properties, subject to the terms of the Trust with respect |
to subtrust 2. Clearly, under the Trust provisions, the beneficiaries under subtrust 3 are
granted the right to remove their interest in the Texas oil property out of the main Trust
and subtrust 3, to be owned independently by the MTC Living Trust and Jacqueline
and Kathryn as beneficiaries thereunder. However, the Court is directing the parties
to submit to the Court, on or before March 2, 2015, information regarding the
feasibility and effect of now splitting the Texas oil property between subtrust 2 and
subtrust 3 (or the MTC Living Trust), and whether or not such division of interests
could adversely affect the value and future ownership of the interests hereafier. The
Court will set a hearing to consider this issue on March 20, 2015, at 10:00a.m.

28.  Withrespect to whether or not Eleanor should be able to continue serving
as Trustee, to address both Jacqueline’s and Kathryn’s position that she should be

removed for breach of her duties as Trustee, and Eleanor’s position that she is not
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disqualified from serving, the Court also is directing the parties to provide a brief in
support of their positions, filed on or before March 2, 2015, with the issue to then be
addressed by the Court at the hearing on March 20, 2015,

29.  Lastdy, with respect to the claim Jacqueline and Kathrya have made for an
award ofatiorney’s fees against Eleanor, the Court is directing that the parties file with
their briefs due on or before March 2, 201 5, their argument and basis for their positions
on the award of attorney’s fees and costs against Eleanor for the Court to then resolve
at the hearing on March 20, 2015.

30.  In addition to the matters addressed at the hearing on January 30, 2015,
there is a pending appeal to the Nevada Supreme Court, assigned Case No, 66231, filed
by Eleanor, appealing a portion of the Court’s Order in these proceedings entered on
July 7, 2014. With the resolution of issues in this case as herein provided, the matter
on appeal is now rendered moot. Therefore, the parties should submit a stipulation to
the Nevada Supreme Court dismissing that appeal.

JUGMENT

Pursuant to NRCP Rule 56, the Court finds that the pleadings and other
documents filed herein, together with the affidavits and docunientary evidence
presented, show there is no genuvine issue as to any material fact and that Jacqueline
and Kathryn are entitled to judgment against Bleanor as a matter of law in these
proceedings. Therefore, and based upon the foregoing findings, good cause exists to
now render judgment against Eleanor, in favor of Jacqueline and Kathryn, as follows:

A.  Jacqueline's and Kathryn’s Countermotion for Summary Judgment is
granted in part as hereinafter provided. The Court hereby declares, adjudges and
determines that the allocation of interesis in the Texas oil property between subtrust 2
and subtrust 3, under the W.N. Connell and Marjorie T. Connell Living Trust, dated
May 18, 1972, was properly made under the Trust provigions, with subtrust 2 receiving
a 35.507% interest in the Texas oil property and subtrust 3 receiving a 64.493%

interest in the Texas oil propeity,
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B.  The Courtadjudges and determines that even ifthe allocation of the Texas
oil property made following the death of William in 1979, in conjunction with the
filing ofhis Federal and Texas Estate Tax Returns, was not properly or accurately made
between the two subirusts, Eleanot’s claim and effort to now challenge the allocation
and asserl an interest greater than 35.507% in the Texas ol property being in subtrust
2,1s 100 late and barred under the doctrine of laches, thereby making the actual division
made final and binding upon her.

C.  Eleanor’s Countermotion for Summary Judgment is hereby denied,

D,  On or before March 2, 2015, Eieanor shall provide to Jacqueline and
Kathryn an accounting of the Texas oil property income received by the Trust from
January 1, 2012, through the entry of this Summary Judgment, showing the total
income received, expenses incurred, and any distributions made of the income, Within
30 days following the entry of this Summary Judgment, Eleanor shall reimbutse and
pay to Jacqueline and Kathryn any portion of their 65% share of the Texas oil property
income which was not distributed to them during this period of time, From and after
the eniry of this Summary Judgment, 35% of the Texas oil property income shall be
distributed to Eleanor as beneficiary under subtrust 2, and 65% of the income shall be
distributed equally between Jacqueline and Kathryn as beneficiaries under subtrust 3
and the MTC Living Trust.

E.  FEleanor’s Counterclaim for wrongful interference with contract asserted
with ber Answer and Counterclaim filed herein on February 10, 2014, is hereby
dismissed without prejudice.

F.  The Court adjudges and determines that the positions of each of the
parties, seeking the correct interpretation of the Trust provisions as to entiflement to
the Texas oil property, were not agserted in bad faith, and that therefore good cause to
impose the no-contest penalties does not exist and such claims, both Eleanor’s claim
on the one hand, and Jacqueline’s and Kathryn’s claim on the other hand, are denied

with prejudice.
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(. Each of the parties 15 directed to file further briefing on the following
issues with the Court on or before March 2, 2015, which issues and matters will be
resolved by the Court at the next hearing in these proceedings, bereby seton March 20,
20135, at 10:00a.m.:

1) Intheeventthere is no formal spliiting of the Texas oif property beitween
subtrust 2 and subtrust 3 at this time, is there cause to remove Elcanor as Trustee and
appoint Jacqueline as the successor Trustes of the Trust and the subtrnsts thereunder?
If cause does not exist for Eleanor’s removal, would it still be better to appoint a
neutral successor Trustes?

2}  Shouid the interests of subtrust 2 and subtrust 3 in the Texas oil property
now be formally splitand allocated with deeds from the main Trust to the subtrusts, so
the parties can go their separate ways in dealing with their interests in the Texas oil
pr{ﬁpcrtics, subject to the terms of the Trust with respect to subtrust 27 The Court wants
the parties to provide recommendations from qualified persons knowledgeable with
respect to the Texas oil and mineral rights and the potential harm or benefit that could
result in a sphtting of the interests between the parties, and whether or not such
division of interests could adversely affect the value and future ownership of the
interests hereafter, '

3)  Lastly, with respect to the claim Jacqueline and Kathryn have made foran
award of attorney’s fees against Eleanor, the Court directs the parties to provide their
argument and basis for their positions on the award of attorney’s fees and costs against
Eleanor in briefing filed on or before March 2, 2015, for the Court to then resolve at
the scheduled hearing on March 20, 2015,

H.  The parties shall each sign a Stipulation and Order for Dismissal of the
Appeal presently pending in Nevada Supreme Court Case No. 66231, filed by Eleanor,
appealing a portion of the Court’s Order in these proceedings entered on July 7, 2014.

I. The Court retains jurisdiction over the Trust pending the finalization and

resolution of the remaining issues mentioned above, to be addressed hereafter at the
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5 SO ORDERED AND ADRIDOHRD this x‘iﬁ" day of Pe uary, 2015,
1{.

p
, i
g1t Submitted by: Kubmitted hyw,
ALBRIGHT, STODDARD, : THEH twgz—rmfj;ﬂmm L1,
WARKICK & ALBRIGHT g
o ) T .
wy By; Ty 9,
12 ’\Tw Em N’o 001573 - NovadeRa
- sm Uu Ranczmuw%qmmm PO ﬁés

13 avaida ; (§ v’ 3913? 1655
- I’c—:l 02 A8
14 Aﬁameys rust A Bbuww Aftorneys ar.f;mgm ine M Montoya
15 A}ﬂpmved. h-y-: _
16| MARQUIS AURBACH COEPING

it By
18l AN B WARAYAMEA, BN
Nevada BarNo. 11313
15 CANICE B, RENK A, 150,
Nevada Bar No, 11447
2y 001 Pack Ky Drive
T.ag Vogas, NV 80145
21 Tel (T02-382-0711
Aitarneys for Eleanor Connel] Hortman dherr
22
23,
24
25
26
27
2
RASDDMA L FERS B anio Forupeotinn (005000 WNpmeomsy sufuii ik 7 OF 1




Exhibit I

Exhibit 1



:

555
il
SH]
%’e g

N o0 =~ oM L - Il [ %] —

I 2] ] [ ] Bd [RE] [ 3] (o] — — p— — — — — — — —

Electronlcally Filed
(04/20/2015 01:13:54 PFM

Marquis Aurbach Coffing -
Dale & Hayes, Fsq, W‘. 3 Hmm.—
Nevada Bar No, 3430
Liane K, Wakayama, Esq. CLERK OF THE GOURT
Nevada Bar No, 11313
Candice E, Renka, Esq.
Nevada Bar No, 11447
10001 Park Run Drive
Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382.5816
dhayes@maclaw.com
lwakayama@maclaw.com
crenka@maclaw.com
Attorneys for Eleanor Connell Hartman
Ahem, as Trustee

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Maiter of
{ase No.: P-09-066425-T

. THE W.N. CONNELL AND MARJORIE T. Dept. No.: 26

CONNELL LIVING TRUST DATED May 18,
1972, An Inter Vivos Irrevocable Trust, Date of Hearing: March 20, 2015
Time of Hearing: 10:00 a.m,

ORDER REGARDING THE ACCOUNTING, BREACH OF FIDUCIARY DUTY
CLAIMS AND AWARD OF ATTORNEY FEE

This matter, having come before the Honorable Gloria Sturtman on March 20, 2015, 2015

for summary judgment, Whitney B. Warnick, Esq. of the law firm Albright Stoddard, Warnick &
Albright appearing on behalf of Kathryn A. Bouvier, Joseph J, Powell, Bsq. of the Rushforth
Fimm, Ltd. appearing on behalf of Jacqueline M. Montoya, and Dale A, Hayes, Esq. and Liane K,
Wakayama, Esq.-of the law firm Marquis Aurbach Coffing appearing on behalf of Eleanor
Connell Hartman Ahem, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust
dated May 18, 1972, the Court having considered the Brief Regarding Pending Issues: the Brief
Regarding Accounting, Fiduciary Duties, and Trust Administration; the Supplement to Brief
Reparding Pending Issues; the Supplement to Brief Regarding Accounting, Fiduciary Duties, and
Trust Administration; the Second Supplement to Brief Regarding Pending Issues, and the
underlying papers and pleadings, as well as the oral arguments of counsel, and good cause

appearing therefore, the Court FINDS and ORDERS as follows:
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1. At a hearing held on January 30, 2015, the Court ordered that Eleanor Connell
Hartman Ahern, as Trustee of The W.N. Connell and Marjotie T. Connell Living Trust dated
May 18, 1972 (the “Trust”), to produce an Accounting, The Court further ordered the parties to
submit simultangous briefing on the removal of Eleanor as trustee, an award of attorney fees and
the best way for the Trust’s administration to continue,

2. The Court set a hearing on the remaining issues to be held on March 20, 2015,

UNDISFUTED FACTS
The Accounting

3. On March 13, 2015, Eleanor filed a Brief regarding the Accounting, ﬁduciary
duties and trust administration (“Eleanor’s Brief™),

4, Attached to Eleanor’s Brief was an Accounting prepared by Certified Public
Accountants, Gamett and King, for the time period of June 2013 through January 2015 (the
“Accounting™),

5. All expenses identified in the Accounting except for the $218,760.17 in Trustee

fees are approved. The Court finds the Trustee fees unreasonable and not supported in any way,
The Court further finds that it is improper for a Trustee to charge a 6% fee plus overhend
expenses for staff and office space. The Court therefore finds that the easiest solution is to back
out the Trustee’s Fee from the Accounting as an unapproved expense; however, Eleanor may be
entitled to compensation for her time in serving as Trustee.

6. The $37,000 distribution to Jacqueline and Kathryn in June 2013 was for income
earned and received by the Trust prior to June 2013. The Court therefore finds that the $37,000
distribution should not be included in the Accounting as a credit to the 65% share that is to be
held in trust for the benefit of Jacqueline and Kathyrn.

7. Based on removing the $218,760.17 in Trustee fees and not crediting the $37,000
distribution, the Court finds that a total of $2,163,758.88 shall be held in trust for the benefit of

Jacqueline and Kathym, which represents their 65% share of the total net income received by the

Trust from June 1, 2013 through January 31, 2015,
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g. The $500,000 on deposit with Fidelity Capital Inc. (“Fidelity Capital”} is not a
prudent investment. /V/ RS / ‘ t'f:' b '/b;.é‘_pg,
9, Aside from the $218,760.17 Trustes fees, the $37,000 distribution and the
$300,000 on deposit with Fidelity Capital, the Accounting is approved.
Cutting Off the 65% Income

10.  As Trustee of the Trust, Eleanor owed fiduciary duties to Jacqueline and Kathryn
as beneficiaries of the Trust,

11.  In June 2013, Eleanor cut off the 65% income stream of the net oil revenue in her

: el At - —
capacity as Trustee of the Trust, [N thow Lices s g Tatdys o | Er

Cotme
e TOL CONCLUSIONS OF LAW

12.  Pursuant to Nev. R. Civ. P, 56(b), "[a] party against whom a claim, counterclain:,
or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or
without supporting affidavits for a summary judgment in the party's favor as to all or any part
thereof." "The judgment sought shall be rendered forthwith if the pleadings . . . show that there
is no genuine issue a5 to any material fact that the moving party is entitled to judgment as a
matter of law." NRCP 56(c). The burden for demonstrating the absence of a genuine issue of
material fact lies with the moving party, and the material lodged by the moving party must be
viewed in the light most favorable to the non-moving party. Hoopes v. Hammargren, 102 Nev.
425, 429, 725 P.2d 238, 241 (1986). It is well settled in Nevada that the party opposing
summary judgment is cntit]ed to all favorable inferences from the pleadings and documentary
evidence. Sge Mullis v, Nev, Nat’l Bank, 98 Nev, 510, 512, 654 P.2d 533, 535 (1982). The non-
moving party, however, “must, by affidavit or otherwise, set forth specific fac.ts demonstrating
the existence of a genuine issve for trial or have summary judgment entered against him.”

Bulbman, Inc. v. Nev. Bell, 108 Nev, 105, 110, 825 P.2d 588, 591 (1992).

13, To prevail on a breach of fiduciary duty claim in Nevada, Jacqueline and Kathryn
bear the burden of show'mg- that: (1) Eleanor owed them a fiduciary duty; (2) Eleanor breached
that duty; and (3) Jacqueline and Kathyrn sustained demages as a proximate cause of the breach.

See Mosier v, S. Cal. Physicians Ins. Exch., 74 Cal Rptr.2d 550, 565 (Cal. Ct. App. 1998).
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14, The Court concludes as a matter of law that Eleanor did not breach any fiduciary
duties as it relates to the Accounting.-

15, The Court concludes as a matter of law that Eleanor breached her fiduciary duties
owed to Jacqueline and Kathryn by failing to retain a third-party trustee and petition the Court to
allow the 65% income stream to Jacqueline and Kathryn to be cut off. As a result of Eleanor’s
breach of fiduciary duties, Eleanor shall be removed as Trustee only over the 65% share of the
Upton County, Texas oil assets. Eleanor shall remain as Trustee over her 35% share of the
Upton County, Texas vil assets; however, a temporary successor Trustee shall be appointed over
the entire Trust until this litigation is finally resolved,

16.  Based on Eleanor breaching her fiduciary duties, the Court will award Jacﬁuc]inc
and Kathryn their attorney fees and costs pursuant to NRS 153,031(3)(b). The Court reserves for
a later date the exact amount of attorney fees and costs to be awarded.

BASED ON THE FOREGOING, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED that: _

1. The $500,000 currently on depoé.it with Fidelity Capital shall be deposited into an
FDIC insured bank account;

2. Jacqueline and Kathryn’s claim for breach of fiduciary duty against Eleanor, as
Truste; of the Trust, is DENIED as it relates to the Accountin hﬁJ eathe- Mt -1~
st s bl Yoy COCLAT B Lo 20, 2005

3. Summary judgment on Jacqueline and Kathryn's ¢laim for breach of fiduciary
duty against Eleanor, as Trustee of the Trust, is GRANTED as it relates to Eleanor cutting of

their 65% distributions of the oil income in June 2013;

i

Iy
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4, Jacqueline and. Kathryn shall submit an Application for their award of attorney
fees and costs pursuant to NRS 153.031(3)(b), which shall include a proper analysis of the
factors set forth in Brunzell v. Golden Gate Nat’l Bank, 85 Nevy. 345, 455 P.2d 31 (1969) as well

as their redacted billing statements. The deadlines for the briefing schedule shall comply with
E.D.C.R. 220, The hearing on the Appligation shall be set for May 13, 2015 at 9:00 a.m.
IT IS SO ORDERED this/ 7 day of April, 2015,

ST JUDGE
Submitted by:

Nevada Bar No. 11313

Candice E. Renka, Fsq.,

Nevada Bar No. 1144

10001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Eleanor Connell Hartman
Ahern, as Trustee
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Dale A. Hayes, Esq.

Nevada Bar No. 3430 v, b deirne
Liane K, Wakayama, Esq. -
Nevada Bar No, 11313
Candice E. Renka, Esq.
Nevada Bar No, 11447
10001 Park Run Drive

Las Vegas, Nevada 89145
Telephone: (702) 382-0711
Facsimile: (702) 382-5816
dhayes@maclaw.com
Iwakayama(@maclaw.com

crenka@maclaw.com
Attorneys for Eleanor Connell Hartman Ahern

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matier of Caze No.,; P-(09-066425-T
Dept. No.: 26

CLERK OF THE COURT

THE W.N. CONNELL AND MARJORIE T.
CONNELL LIVING TRUST DATED May 18,
1972, An Inter Vivos Irrevocable Trust,

NOTICE OF ENTRY OF ORDER

Please take notice that an Order Regarding the Accounting, Breach of Fiduciary Duty
Claims and Award of Attorney Fees was entered in the above-captioned matter on the 20 day of

April, 2015, a copy mch is attached hereto,
Dated thi yof April, 2015.

MARQUIS AURBACH COFFING

evada Bar No, 3430
Liane K, Wakayama, Esq.

Nevada Bar No, 11313

Candice E. Renka, Esq.

Nevada Bar No, 11447

16001 Park Run Drive

Las Vegas, Nevada 89145

Attorneys for Eleanor Connell Hartman Ahern
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CERTIFICATE OF SERVICE
I hereby certify that the foregoing NOTICE OF ENTRY OF ORDER was submitted

i
electronically for filing and/or service with the Eighth Judicial District Court on the Q(‘J day of

April, 2015. Electronic service of the foregoing document shall be made in accordance with the

E-Service List as follows:'

Albright Stoddard Warnick & ATbAGHT

Contact Emali L

Barbara Clark, £ egal Asslstant . hlak€malbriohtstoddandcom

G, Mark Alyrght, Esg. .o Sdipalbrghtetoddardcom

Witney B, Wamnick 777 T whivbsborightstoddaedom
PUtchison & Staffen

RumlJGulst ) oL meEehuchisnal ooy
Hutchison & Staffen, LLC :

Contact . Bmenm oo

Arbey Andermn e sandemendahuichizon). covn

Whitney Stacktan . atgckeonddbyichiegal com
The Rerghrorth A

Probate e e e pobelednohiotbfencom |
Thig Rushlarth Fein, Ctd,

] Contect ... .. . Ema .
logeph ), Powell

I further certify that I served a copy of this document by mailing & true and correct copy
thereof, postage prepaid, addressed to;
Eleanor Connell Hartman Ahern

8635 W, Sahara Ave., #549
Las Vepas, Nevada 82117-5838

Juha Ro&mﬂ"ﬁa, an employee of
Marquis Aurbach Coffing

! Pursuant to EDCR 3.03(a), each party who submits an E-Filed document through the E-Filing System
consents to electronic service in accordance with NRCP S(b)(2XD).
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Marquis Aurbach Coffing )
Dale A. Hayes, Esq. : % j. é&mm.—
Nevada Bar No. 3430

Liane K. Wakayama, Esq. CLERK OF THE COURT
Nevada Bar No. 11313

Candice E. Renks, Esq,

Nevada Bar No. 1144

10001 Park Run Drive

Las Vegas, Nevada 89145

Telephone: (702) 382-0711

Faestmile: (702) 382-5816

dhayes@maclaw.com

| yama@maclaw.com

crenka@maclaw.com

Attomeys for Eleanor Connell Hartman
Ahern, as Trustee

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of

Case No.: P-09-066425-T
THE W.N. CONNELL AND MARJORIE T, Dept. No.: 26
CONNELL LIVING TRUST DATED May 18,
1972, An Inter Vivos Irrevocable Trast, Date of Hearing: March 20, 2015
Time of Hearing: 10:00 a.m.

TN

N
ARI

ORDER REGARDING THE ACCO
CLATMS AND AW

This matter, having come before the Honorable Gloria Sturman on March 20, 2015, 2015
for summary judgment, Whitney B, Wamick, Esq. of the law firm Albright Stoddard, Warnick &
Albright appearing on behalf of Kathryn A. Bouvier, Joseph J. Powell, Esq. of the Rushforth
Firm, Ltd. appem'ing on behalf of Jacqueline M. Montoya, and Dale A, Hayes, Esq. and Liane K.
Wakayama, Esq. of the law firm Marquis Aurbach Coffing appearing on behalf of Eleanor
Conngll Hartman Ahern, as Trustee of The W.N. Connell and Magjorie T. Connell Living Trust
dated May 18, 1972, the Court having considered the Brief Regarding Pending lssues; the Brief
Regarding Accounting, Fiduciary Dutles, and Trust Administration; the Supplement to Brief
Regarding Pending Issues; the Supplement to Brief Regarding Accounting, Fiduciary Duties, and
Trust Administration; the Second Supplement to Brief Regarding Pending Issues, and the
underlying papers and pleadings, as well as the oral arguments of counsel, and good cause

appearing therefore, 'thc Court FINDS and ORDERS as follows:
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1. At a hearing held on January 30, 2015, the Court ordered that Eleanor Connell
Hartman Ahern, as Trustee of The W.N, Connell and Marjorie T. Connell Living Trust dated
May 18, 1972 (the “Trust”), to produce an Accounting. The Court further ordered the parties to
submit simultaneous briefing on the removal of Eleanor s trustee, an award of atiorney fees and
the best way for the Trust’s administration to continue,

2. The Court set a hearing on the remaining issues to be held on March 20, 2015,

UNDISPUTED FACTS
The Accounting

3. On March 13, 2015, Eleanor filed a Brief regarding the Accounting, ﬁduciary
duties and trust administration (“Eleanor’s Brief”),

4. Attached to Eleanor’s Brief was an Accounting prepared by Certified Public
Accountants, Gamett and King, for the time period of June 2013 through January 2015 (the
“Accounting™), '

5. All expenses idemtified in the Accounting except for the $218,760.17 in Trustee

fees are approved. The Court finds the Trustee fees unreasonable and not supported in any way,
The Court further finds that it is improper for a Trustee to charge a 6% fee plus overhead
expenses for stail and office space. The Court therefore finds that the easiest solution is to back |
out the Trustee’s Fee from the Accounting as an unapproved expense; however, Fleanor may be
entitled to compensation for her time in serving as Trustee. _

6. The $37,000 distribution to Jacqueline and Kathryn in June 2013 was for income
earned and received by the Trust prior to June 2013, The Cowrt therefore finds that the $37,000
distribution should not be included in the Accounting as a credit to the 65% share that is to be
held in trust for the benefit of Jacqueline and Kathym.

7. Based on removing the $218,760.17 in Trustee fees and not crediting the $37,000
distribution, the Court finds thet a total of $2,163,758.88 shall be held in trust for the benefit of

_Jacqueline and Kathym, which represents their 65% share of the total net income received by the

Trust from June 1, 2013 through Januvary 31, 20135,
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8. The $500,000 on deposit with Fidelity Capital Inc. (“Fidelity Capital”) is not a
prudent investment. /R & /(‘fﬁ & '/b.l'\t\-i.‘ze
9, Aside from the $218,760,17 Trustee fees, the $37,000 distribution and the
$500,000 on deposit with Fidelity Capital, the Accounting is approved.
Off the 65% Income
10.  As Trustee of tim Trust, Eleanor owed fiduciary duties 1o Jacqueline and Kathryn
as beneficiaries of the Trust, |

11, In June 2013, Eleanor cut off the 65% income stream of the net oil revenue in her
] M LW d-d;d —
capac:ity ag Trustee of the Trust, 3 * s ot KIredm & By Jatdin Comr

C
e Lot CONCLUSIONS OF LAW

12. Pursuent to Nev. R. Civ. P. 56(b), "(a] party againat whom a claim, counterclaimn,
or cross-claim is asserted or & declaratory judgment is sought may, at any time, move with or
without supporting affidavits for 8 summary judgment in the party's favor as o all or any part
thereof.” "The judgment sought shall be rendered forthwith if the pleadings , . . show that there
15 no genuine issue as to any material fact that the moving party is entitied fo judgment as a
matter of law." NRCP 56(c). The burden for demonstrating the absence of a genuine issue of
material fact lies with the moving party, and the material lodgad by the moving party must be
viewed in the light most favorable to the non-moving party. Hoopes v, Hammargrep, 102 Nev,
425, 429, 125 ‘P.2d 238, 241 (1986). It is well settled in Nevada that the party opposing
summary judgment is entitled to ell favorable inferences from the pleadings and documentary
evidence. See Mullis v, Nev. Nat'l Bank, 98 Nev, 510, 512, 654 P.2d 533, 535 (1982), The non-
moving party, however, “must, by affidavit or otherwise, set forth specific fac.ts demenstrating
the existence of a genuine issue for trial or have summary judgment entered against him,”
Bulbman, Inc. v. Nev, Bell, 108 Nev. 105, 110, 825 P.2d 588,591 (1992).

13.  Toprevail on a breach of fiduciary duty claim in Nevada, Jacqueline and Kathryn
bear the burden of showing that: (1) Eleanor owed them a fiduciary duty: (2) Eleanor breached
that duty; and (3) Jacqueline and Kathyrn sustained damages s a proximate cause of the breach,

See Mogier v. 8. Cal, Physicians Ins. Bxch,, 74 Cal.Rptr.2d 550, 565 (Cal. Ct. App. 1998),
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14,  The Court coneludes as a matter of law that Eleanor did not breach any fiduciary
duties as it relates to the Accounting,

15, The Court concludes as a matter of law that Eleanor breached her fiduciary duties
awed to Jacqueline and Kathryn by failing to retain a third-party trustee and petition the Court to
allow the 65% income stream to Jacqueline and Kathryn to be ent off. As a result of Eleanor’s
breach of fiduciary duties, Eleanor shall be removed as Trustee only over the 65% share of the
Upton County, Texas oil assets. Eleanor shall remain as Trustee over her 35% share of the
Upton County, Texag oil assets; however, a temporary successor Trustee shall be appointed over
the entire Trust until this litigation is finally resolved.

16,  Based on Eleanor breaching her fidueiary duties, the Court will award Jacﬁueline
and Kathryn their attomey fees and costs pursuant to NRS 153.031(3Xb). The Court reserves for
a later date the exact amount of attorney fees and costs to be awanded. .

BASED ON THE FOREGOING, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED that: |

1. The $500,000 cirently on deposit with Fidelity Capital shall be deposited into an
FDIC insured bank account;

2, Jacqueline and Kathryn’s claim for breach of fiduciary duty against Eleanor, as

Trustee of the Trust, is DENIED as it relates to the Accoun h#ﬁf datha I .

Py bl oy COCr v B M Bod 20
_ i Summary judgment on Jacqueline and fnﬁuyn's é'laim for breach of fiduciary
duty against Eleanor, as Trustee of the Trust, is GRANTED as it relates to Bleanor cutting of

their 65% distributions of the oil income in June 2013;

¥

/Y
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4, Jacqueline end. Kathryn shall submit an Application for their award of attomey
fees and costs pursuant to NRS 153,031(3)(b), which shall include a proper analysis of the
factors set forih in Brunzell v Gate Nat'l , 83 Nev, 345, 455 P.2d 31 (1969) as well

as their redacied billing staternents, The deadlines for the briefing schedule shall comply with
ED.CR.2.20. The hearing on the Appligation shall be set for May 13,2015 at 9:00 a.m.
IT IS SO ORDERED this/ day of April, 2015.

5 '({y JUDGE
Submitted by;

ble AL Hayéd Msq.
NevadafBar N6, 3430

Liane K, Wakayama, Esq.,

Nevada Bar No, 11313

Candice £, Renka, Esq.,

Nevada Bar No, 11447

10001 Park Run Drive

1.as Vogas, Nevada 89145

Attorneys for Eleanor Connell Hartman
Ahem, as Trustee
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JOSEPH J. POWELL, ESQ). CLERK OF THE COURT

Nevada Bar No, 008875

THE RUSHFORTHF IRM, LTD.
9505 Hillwood Drive, Suite 100
Las Vegas, Nevada 89134

Tel: 2) 255-4552
Fax: (102) 2554677
Q e
itorneys for Jaqueline M, Montoya

WHITNEY B. WARNICK, ESQ.

Nevada Bar No. 001573

ALBRIGHT. STUDDARD, WARNICK & AT BRIGHT
801 South Rancho Drive, Suite D4

Las V%as, Nevada 89106

Tel: 2} 384-7111
Fax: (702) 384-0605
htstod
Attorneys for Kathryn A. Bouvier

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of CASE NQ. P-09-066425
THE W. N. CONNELL, AND MARJORIE | DEPT NO, XXVI (26)
T. CONNELL LIVING TRUST, Dated : ]
May 18, 1972, ' Date of Hearing: M%y 13,2014
Time of Hearing: 9:30a.m.

ORDER: RE PENDING MOTIONS
AND SCHEDULING

An Inter Vivos Irrevocable Trust.

The following Motions and Petitions came on for hearing before the Court on
May 13, 2014; |

1. The Motion, filed herein on or about May 6, 2014, of Eleanor C. Ahern
in her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living
Trust, dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for
Construction and Effect of Probate Court Order of Jacqueline M. Montoya (hereinafter
referred to as the “Motion to Continue™);
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2. The Petition, which was originally filed herein on December 3,2013, and
renewed with the filing on March 6, 2014, of Jacqueline M. Montoya in her capacity
as the trustee and a beneficiary of the MTC Living Trust, dated December 6, 1995, to
Compel Trustee to Distribute Accrued Income and Future Income Received fram Oil,
Gas, and Mineral Leases and Declaration ofthe Applicability of the Doctrine of Laches
(heremafter referred to as the “Petition to Compel™);

3. The Motion, filed herein on March 18, 2014, of Jacqueline M. Montoya,
in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated
December 6, 1995, to Dismiss the Counterclaims of Eleanor C. Ahern (hereinafter
referred to as the “Motion to Dismiss™); and

4. The Petition, filed herein on March 26, 2014, of Jacqueline M. Montoya
in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated
December 6, 1995, for Construction and Effect of Probate Court Order (hereinafter
referred to ag the “Petition for Construction™).

Present at the hearing on behalf of Eleanor C. Ahern (hereinafier “Eleancr”)
were her counsel, John R. Mugan, Esq., and Michael D, Lum, Esq. Present at the
hearing on behalf of Jacqueline M. Montoya (hereinafter “Jacqueline™) were her
counsel, Joseph J, Powell, Esq., and Whitney B. Warnick, Esq,

"The Court, after having reviewed the Motions, Petitions and Oppositions thereto
of the parties, and after having considered the argument of counsel at the hearing, finds
and orders as follows:

FINDI F FACT

The Court considered first Eleanor’s Motion to Continue wherein she requested
that the hearings on the pending Motion and Petitions before the Court, together with
consideration of Jacqueline’s underlying Petition, filed herein on September 27, 2013,
for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS
30.040,NRS 153.031(1)E), and NRS 164.033(1)(A) (hereinafter referred to as the
“Petition for Declaratory Relief”), and her Petition, filed herein on March 27, 2014, for
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Determination of Construction and Interpretation of Language Relating to Trust No.
2 (hereinafter referred to as the “Petition for Determination™), all be postponed and
continued until after the hearing and resolution of the pending Will Céntest between
the parties in this Court in Case No. P-14-080555-E.

Eleanor asserted that the resolution of the pending Will Contest Case could
resolve completely all the other pending actions in this Case, and therefore as a matter
of judicial economy, and to avoid unnecessary litigation expenses, it would be pradent
to postpone and continue the other pending matters in this Cage until the Court
rendered its decision in the Will Contest Case. J acqueline asserted that while it may
be pradent that her other Motion and Petitions pending in this Case be continued unti]
the resolution of the pending Will Contest Case, the Court should address the relief
Tequested in her Motion to Compel at this time, in order o provide to J acqueline and
her sister, Kathryn A. Bouvier (hereinafter “Kathryn”), income they depended upon
from the W.N. Connell and Marjorie T. Connell Living Trust, dated May 18, 1972 (the
“Trust”). The Trust owns income producing real property located in Upton County
Texas, together with oil, mineral, and gas rights related to such real property,
Approximately a 65% share of income from thig property had historically been paid or
distributed to Marjorie T. Connell, while she wasg alive, and then to Jacqueline and
Kathryn, until the dispute over entitlement to the income arose in thege praceedings,

The Court finds that the pending Will Contest in Case No. P-14-080595-E
should be resolved first before addressing the pending Motion to Dismiss, Petition for
Construction, Petition for Declaratory Relief, and Petition for Determination in these
proceedings, Therefore, the Motion to Continue should be granted with respect to those
matters. However, the Court finds that the Motion to Compel should be addressed at
this hearing on May 13, 2014.

Because of a change in circumstances, namely the delay in poing forward in
these proceedings in order to first resolve the dispute in the pending Will Contest in
Cage No. P-14-080595-E, the Court finds that it i3 now appropriate that the Motion to
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Compel should be granted, providing to acqueline and Kathryn, as beneficiaries of the
MTC Living Trust, dated December 6, 1995 (the “MTC Trust™), the right to receive the
approximate 65% share of accruing income from the Trust, effective with the month
of May, 2014. However, payment to them of this share of the accruing income should
be conditioned upon their posting a bond or other acceptable security facilitating, if
necessary, the repayment and return of the income distributed to them back to Eleanor
in the event it is determined in these proceedings or in Case No. P-14-080595-F that
Eleanor is entitled to such income. The bond or other security posted should be in the
amount of the anticipated income to be distributed to Jacqueline and Eleanor from
May, 2014, until January, 2015. The amount of anticipated income should be based
upon past income payments received from the Trust to the extent they are actually
indicative of what the anticipated income will be, and any dispute over the amount in
question must be settled by the Court. If the parties can agree on the bond or other
security 1o be posted, they may submit a Stipulation and Order to the Court for approval
of their arrangement. If they cannot reach an agreement regarding the bond or other
security to be posted, including the terrs, the amount and the nature thereof, then
Jacqueline must file a Petition with the Court requesting approval of the bond or other
security proposed; Eleanor may then oppose the same; and, after a hearing thereon, the
Court will determine the maiter, including whether or not the bond or other security
proposed is acceptable, the amount required for the bond or other security, and any
other terms desired and appropriate to protect the interests of the parties,

The Court further finds that while this proceeding and the Will Contest in Case
No. P-14-080595-E are interrelated, they should not be consolidated, However, any
discovery and evidence gathered in one Case should be usable in the other Case, and
therefore discovery proceedings and efforts of the parties for both Cases should be
coordinated to provide economy in and expeditious handling of these matters.

The Court fufther finds that the trial in this praceeding scheduled on the Court’s
hearing Stack beginning August 11,2014, and the Calendar Call, Pre-Trial Conference
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and other deadlines relating thereto as previously ordered, shouldbe taken off calendar
at this time pending the resolution of the Will Contest Case. However, although

Motions and Petitions mentioned above relating to this case are also being postponed
and continued pending the resolution ofthe Will Contest Case, this should not preclude
a party from filing in this proceeding hereafier a motion, petition, or other request for
relief, the granting of which is not dependent upon or would otherwise be resalved by
the Court’s decision as to the merits of the parties’ positions in the Will Contest Case.

ORDER

Based upon these findings, and good cause appearing:

IT IS HEREBY ORDERED as follows:

1. The Motion, filed herein on or about May 6, 2014, of Bleanor C. Ahern
in her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living
Trust, dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for
Construction and Effect of Probate Court Order of Tacqueline M., Montoya, is granted
as hereinafter further ordered.

2.  Thehearing or other consideration by the Court of Jacqueline’s Petition,
filed herein on September 27, 2013, for Declaratory Judgment Regerding Limited
Interest of Trust Assets Pursuant to NRS 30.040, NRS 153.031(1)(B), and NRS
164.033(1)}(A), is hereby continued for a status hearing before the Court on December
4, 2014, at which time its further consideration will be addressed and scheduled as
necessary.

3. The hcﬁring or other consideration by the Court of the Motion, filed herein
on March '18, 2014, of Jacqueline M. Montoya, in her capacity as the trustee and 2
beneficiary of the MTC Living Trust, dated December 6, 1995, to Dismiss the
Counterclaims of Eleanor C. Ahern, is hereby continued for a statns hearing before the
Court on December 4, 2014, at which time its further consideration will be addressed
and scheduled as necessary.

4. The hearing or other consideration by the Court of the Petition, filed
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herein on March 26, 2014, of Jacqueline M. Montoya, in her capacity as the trustee and
a beneficiary of the MTC Living Trust, dated December 6, 1995, for Construction and
Effect of Probate Court Order, is hereby continued for a status hearing before the Court
on December 4, 2014, at which time its further consideration will be addressed and
scheduled as necessary.

5. The hearing or other consideration by the Court of the Petition, filed
herein on Marcy 27, 2014, of Jacqueline M. Montoya, in her capacity as the trustee énd
a beneficiary of the MTC Living Trust, dated December 6, 1995, for Determination of
Construction and Interpretation of Language Relating to Trust No. 2, is hereby
continued for a status hearing before the Court on December 4, 2014, at which time its
further consideration will be addressed and scheduled as necessary.

6.  The Petition, which was originally filed herein on December 3, 2013, and
renewed with the filing on March 6, 2014, of Jacqueline M. Montoya, in her capacity
as the trustee and a beneficiary of the MTC Living Trust, dated December 6, 1995, to
Compel Trustee to Distribute Accrued Income and Future Income Received from Oil,
Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of
Laches, is granted in part as follows:

a. Beginning with the income paid to the Trust for the month of May,
2014, the approximate 65% share of the income from the Trust’s ownership of income
producing real property located in Upton County Texas, together with oil, mineral, and
gas rights related to such real property, which income share had historically been paid
or distributed to Marjorie T. Connell, while she was alive, and then to Jacqueline and
Kathryn, until the dispute over entitlement thereto arose in these proceedings, shall be
paid to Jacqueline as trustee of the MTC Trust for further distribution thereunder in
equal shares to Jacqueline and Kathryn,

b.  Payment of this approximate 65% share of the income shall be
conditioned upon Jacqueline and Kathryn posting a bond or other acceptable security

facilitating the repayment and return of the income distributed to them back to Eleanor,
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in the event it is determined in these proceedings or in Case No. P-14-080595-E that
Eleanor is entitled to such income. The bond or other security posted shall be in the
estimated amount ofthe anticipated income to be distributed to J acqueline and Eleanor
from May, 2014, until January, 2015. The amount of anticipated ihcome shall be based
upon past income payrents received from thé Trust to the extent they are actually
indicative of what the anticipated income will be, and any dispute over the amount in
question must be settled by the Court. If the parties can agree on the bond or other
security to be posted, they may submit a Stipulation and Order to the Court for approval
of their arrangement. If they cannot reach an agreement regarding the bond or other
security to be posted, including the terms, the amount and the nature thereof, then
Jacqueline must file a Petition with the Court requesting approval ofthe bond or other
security proposed; Eleanor may then oppose the same; and, aftera hearing thereon, the
Court will determine the matter, including whether or not the bend or other security
proposed is acceptable, the amount required for the bond or other security, and any
other terms desired and appropriate to protect the interests of the parties,

7. While this proceeding and the Will Contest in Case No. P-14-080595-E
are interrelated, they shall not be consolidated. However, any discovery and evidence
gathered in one Case shall be usable in the other Case, and therefore discovery
proceedings and efforts of the parties for both Cases shall be coordinated to provide
economy in and expeditious handling of these matters,

8.  The trial in this proceeding scheduled on the Court’s hearing Stack
beginning August 11, 2014, and the Calendar Call, Pre-Trial Conference and other
deadlines relating thereto as previously ordered, are taken off calendar at this time
pending the resolution of the Will Contest Case. However, although the Motions and
Petitions mentioned above relating to this case are also being postponed and continued
pending the resolution of the Will Contest Case, this shall not preclude a party from
filing in this proceeding her?after a motion, petition, or other request for relief the

granting of which is not dependent upon or would otherwise be resolved by the Court’s
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decision as to the merits of the parties’ positions in the Will Contest Case,
N T
S0 ORDERED this y of 014,

Ve rdva
W‘L FCOURNAUDGE 75
Subrmitted by: ‘ Submitted by:
ALBRIGHT, STODDARD THE RUSHFORTH FIRM, LTD.
WARNICK & AT BRIGHT

By: - By

Nevada Bar No, 001573
801 South Rancho Drive, Suite D-4
I as Vegas, Nevada 89106 Ias Vegas, NV 89137-1655
Tel: (7632) 384.711) Tel: (7(%2) 255-4553

Attorneys for Jacqueline M. Montoya and Kathryn A. Bouvier

«Vida Bar o, 0087
P.0O. Box 371655

Approved as to form only by:

JEFFREY BURR, LTD.

evada Bar No. 1069
2600 Paseo Verde Parkw.
Henderson, Nevada 8907
Tel: (702) 433-4455

Attorneys for Eleanor Connell Hartman Ahern

, Suite 200
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3. MARK ALBRIGHT, ESQ.

Nevada State Bar No, 001394

WHITNEY B, WARNICK, ESQ.

Nevada State Bar No. 001573 |
ALBRIGHT, STODDARD, WARNICK & ALBRIG
201 South Rancho Drive, Suite D-4 :

Las Vegas, NV 89106

Tel: 702; 384-7111

Fax: (702) 384-0605

gma@albrightsioddard.com
whbw(@albrightstoddard,com

Attorreys for Jacqueline M, Monioya

ond Kathryn A. Bowvier

Electronically Filed
07/08/2014 09:07:36 AM
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Exstate of: CASE NO. P-09-066425
THE W, N, CONNELL ANI> MARJORIE T. | Dept. XXVI (26)
CONNELL LIVING TRUST, Dated May 18,
1972, NOTICE OF ENTRY OF

ORDER: RE PENDING MOTIONS AND

, , SCHEDULING
An Inter Vivos Irrevocable Trast

PLEASE TAKE NOTICE that an ORDER: RE PENDING MOTIONS AND
SCHEDULING was entered with this Court on July 7, 2014,

A copy of said Order is attached hereto.

DATED this __74} day of July, 2014.

ALBRIGHT, STODDARD, WARNICK
& ALBRIGHT

By
G. %MA ERIGHT, B50,

Nevada Bar No. 001394

WHITNEY B. WARNICK, ESQ.
Nevada Bar No, 001573

801 South Rancho Drive, Suite -4
Las Vepas, Nevada 89106
Attorneys for Jacqueline M. Monitoya
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_ CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that | am an employee of Albright, Stoddard, Wamick &

Albright and that on this 2 day of July, 2014, I served a true and correct copy of the foregoing
NOTICE OF ENTRY OF ORDER: RE PENDING MOTIONS AND SCHEDULING upon all
counsel of record by electronically serving the document using the Court's electronic filing system,

and by placing a true and correct copy thereof, enclosed in a sealed envelope, in the United States
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Mail at Las Vegas, Nevada, with first class postage thereon prepaid, addressed to the following:

John R, Mugan, Esq.

Jeffrey Burr Lid.

Suite 200

2600 Paseo Verde Parkway
Henderson, Nevada 89074
Attorneys for Eleanor C. Ahem

Joseph I. Powell, Esq.

The Rushforth Law Firm, Ltd.

Suite 100

9505 Hillwood Drive

Las Vepas, Nevada 89134

Attormeys for Jacqueline M, Montoya and
Kathryn A. Bouvier

Pape 2 of 2
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RUSHFORTH FIRM, LTD,

$505 Hillwood Drive, Suite 100
Tas Vegrs, Nevada 89134

Tel:
Fax:
0
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ttorneys for Jagueline M. Montayq

WHITNEY
Nevada Bar No. 001573
AILBRIGHT,

B, WARNICK, ESQ.
ARD,WARNKK&AIHRICHI‘

STODD
801 South Rancho Drive, Suite D4

Las V.
Tel:

Aag, Nevada 29106
384-711

1
Fax: 702{ 384-0605

ard.com

s‘rorneys or Kataryn 4, Bowvier

DISTRICT COURT
CLARK COUNTY, NEVADA
In the Matter of CASE NO. P-09-066425
THE W. N, CONNELL AND MARJORIE DEPTN XXVI(26)

T, CONNELL LIVING TRUST, Datﬁd

May 18, 1972, Date of Henrring: Ma 13 2014
Time of Hearing; 0 3y
ORDER: RE PEND Q1K
An Inter Vivos Irrevocable Trust. AND SCHE mGIII"&[G ONS

The following Motions and Petitions came on for hearing beforo the Court on

May 13, 2014:

in her
Trust,

1. The Motion, filed herein on or about May 6, 2014, of Eleanor C. Ahem
capacity as the trustee of the W.N. Connell and Matjorie T. Connell Living
dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for

Construction and Effect of Probate Court Order of Tacqueline M. Montoya (hereinafier
referred to as the “Motion to Continue®);

GrMarADO-MATTE REM e thayn, Jooquolles (10155800 10K0rdar ¥4 fiom May 13, 2014 barcgwpd

.....




EAW GFIEEE

ASWA

ATBECHT ' SIORINSD * RARNICE * ALIREGHT

J—

- T~ T = LT ¥ T < N ¥ R o

[ R N | [ S N o R T e T T e T S VS SRV,
gﬁgu#ﬁmn—-ﬁwmqmmnmmmo

2, 'The Petition, which was originaily filed herein on December 3,2013, and
tenewed with the filing on March 6, 2014, of Jacqueline M. Mentoya in her capacity
as the trusiee and a beneficiary of the MTC Living Trust, dated December 6, 1995 o
Compel Trustee to Distribute Acctued Income and Future Income Received from Qil,
Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of Laches
(hereinafier referred to as the “Petition to Compel™);

3. The Motion, filed herein on March 18, 2014, of Jacqueline M. Montoya,
in her capacity as the trustee and & beneficiary of the MTC Living Trust, dated
December 6, 19935, to Dismiss the Counterclaims of Eleanor C. Ahern (hereinafier
referred to as the “Motion to Dismiss™); and

4, The Petition, filed herein on March 26, 2014, of J acqueline M. Montoya
in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated
December 6, 1995, for Construction and Effect of Probate Court Order (hereinafter
referred to as the “Petition for Construction™), .

Present at the hearing on behalf of Eleanor C. Ahern (hereinafter “Elesnor™)

were her counsel, John R. Mugan, Esq.,‘and Michael D, Lum, Esq. Present at the |

hearing on behalf of Jacqueline M. Montoya (hereinafter ©J acqueline™) were her
cotnsel, Joseph J. Powell, Esq., and Whitney B. Warnick, Bsq.

The Court, after having reviewed the Motions, Petitions and Oppositions thereto
of the parties, and after having considered the argument of counsel at the hearing, finds
and orders as follows:

FINDINGS OF FACT

The Court considered first Eleanot’s Motion to Continue wherein she requested
that the hearings on the pending Motion and Petitions before the Court, together with
consideration of Jacqueline’s underlying Petition, filed herein on September 27, 2013,
for Declaratory Judgment Regarding Limited Interest of Trst Assets Pursuant to NRS
30.040,NRS 153.031(1)(E), and NRS 164.033(1XA) (hereinafter referred to as the

“Petition for Declaratory Relief”), and het Petition, filed herein on March 27, 2014, for
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Determination of Construction and Interpretation of Language Relating to Trust No.
2 (hereinafier referred to as the “Petition for Determination™), all be postponed and
continued until after the hearing and resolution of the pending Wilt Cﬁntﬂat betweoen
the parties in this Count in Case No. P-14-080595-E.

Eleanor asserted that the resolution of the pending Will Contest Case could
resolve completely all the other pending actions in this Case, and therefore as g matter
of judicial economy, and to avoid unnecessary litigation expenses, it would be prudent
to postpone and continue the other pending matters in this Case wnii] the Court
rendered its decision in the Will Contest Case. Jacqueline asserted that while it may
be prudent that her other Motion and Petitions pending in this Case bo continued until
the resolution of the pending Will Contest Case, the Court should address the relief
requested in her Motion to Compel at this time, in order to provide to Jacqueline and
her gigter, Kathryn A. Bouvier (hereinafier “Kathryn”), income they depended upon
from the W.N. Connell and Marjorie T. Connell Living Trust, dated May 18, 1972 (the
“Trust”). The Trust owns income producing real property located in Upton County
Texas, together with oil, mineral, and gas rights related to such real property.
Approximately a 65% share of income from this property had histotically been paid or
distributed to Marjorie T. Connefl, while she was alive, and then to Tacgueline and
Kathryn, until the dispute over entitlement to the income arase in these proceedings.

The Court finds that the pending Will Contest in Case No. P-14-080595-E
should be resolved first before addressing the pending Motion to Disnisg, Petition for
Construction, Petition for Declaratory Relief, and Petition for Determination in these
procoadings. Therefore, the Mofion to Continue should be granted with respect to those
matters. However, the Court finds that the Motion to Compel should be addressed at
this hearing on May 13, 2014,

Because of a change in circumstances, namely the delay in going forward in
these proceedings in order to first resolve the dispute in the pending Will Contest in
Case No, P-14-080595-E, the Court finds that it is now approptiate that the Motion to
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Compel should be granted, providing to Jacqueline and Kathryn, as beneficiaries ofthe
MTC Living Trust, dated December 6, 1995 {the “MTC Trust”), the right to receive the
approximate 65% share of accruing income from the Trust, effective with the month
of May, 2014. However, payment to them of this share of the accrning income ghould
be conditioned upon their posting a bond or other acceptable security facilitating, if
necessary, the ropayment and return of the income distributed to them back to Bleanor
in the event it is determined in thess proceedings or in Case No. P-14-080595-E that
Eleanor is entitled to such income, The bond or other security posted should be in the
amount of the anticipated income to be distrituted to Jacqueline and Bleanor from
May, 2014, until Tanuary, 2015. The amount of anticipated income should be baged
upon pest incomne payments received from the Trust to the extent they are actually
indicative of what the anticipated income will be, and any dispute over the amount in
question must be settled by the Court. If the patties can agree on the bond or other
security to be posted, they may submit a Stipulation and Order to the Court. for approval
of their arrangement. If they cannof reach an agreement regarding the bond or other
security to be posted, including the terros, the amount and the nature thereof, then
Jacqueline mrust file a Petition with the Conrt requesting approval of the bond or other
security proposed; Eleanor may then oppose the same; and, after s hearing therzon, the
Coutt will determine the ratter, inchuding whether or not the bond or other secutily
propose is acceptable, the amount required for the bond or other security, and any
other terms desired and appropriate to protect the interests of the parties,

The Court further finds that while this proceeding and the Will Contest in Cage
No. P-14-080595-E are interrelated, they should not be consolidated, However, any
discovety and evidence gathersd in one Case should be usable in the other Case, and
therefore discovery proceedings and efforts of the parties for both Cases should be
cootdinated (¢ provide economy in and expeditious handling of these matters,

The Court further finds that the trial in this procesding scheduled on the Court’s
heating Stack beginning Angust 11,20 1'4, and the Calendar Call, Pre-Trial Conference
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and other deadlings relating thereto as previously ordered, should be taken off calendar
at this time pending the resolution of the Will Contest Case, However, althouph

Motions and Petitions mentioned above relating to this case are alsa being postponed
and continued pending the resolution ofthe Will Contest Case, this should not preclude
a party from filing in this proceeding hereafter a motion, petition, or other request for
relief, the granting of which is not dependent upon ot would otherwise be resolved by
the Court’s decision as to the merits of the parties’ positions in the Will Contest Case.

' ORDER

Based upon these findings, and good cause appearing:

IT IS HEREBY ORDERED as follows:

1.  The Motion, filed herein on or gbont May 6, 2014, of Eleanor C. Ahern
in her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living
Trust, dated May 18, 1972, to Continne May 13, 2014 Hearing on Petition for
Construction and Effect of Probate Court Order of Jacqueline M. Montoys, is granted
as hereinafter farther ordered.

2. Thehearing or other consideration by the Court of Jacegueline’s Petition,
filed herein on Septembor 27, 2013, for Declaratory J udgment Regarding Limited
Interest of Trust Assets Pursuant to NRS 30.040, NRS 153.031(1)(E), and NRS
164.033(1)}(A), is hereby continued for a status hearing before the Court on December
4, 2014, at which time its further consideration will be addressed and scheduled as
NIECESsary., '

3.  The lméring or other consideration by the Court of the Motion, fited herein
on March '18, 2014, of Jacqusline M. Montoya, in her capacity as the trustee and g
beneficiary of the MTC Living Trust, dated Decorber 6, 1995, to Dismiss the
Counterclaims of Eleanor C. Ahern, is hereby continued for a statns hearing before the
Court on Decomber 4, 2014, at which time its further consideration will be addressed
and scheduled as necessary,

4. The heating or other consideration by the Court of the Petition, filad
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herein on March 26, 2014, of Tacqueline M. Montoya, in her capacity as the trustee and
a beneficiary of the MTC Living Trust, dated December 6, 1995, for Construction and
Effect of Probate Court Order, is hereby continued for a status hearing before the Court
on December 4, 2014, at which time its further consideration will be addressed and
scheduled as necessary,

5. The hearing or other consideration by the Court of the Petition, filed

herein on Marcy 27, 2014, of Jacqueline M. Montoya, in her capacity as the trustee and .

a beneficiary of the MTC Living Trust, dated December 6, 1993, for Determination of
Construction and Interpretation of Language Relating to Trust No. 2, is hereby
continued for a status hearing before the Court on Decerber 4, 2014, at which time its
further consideration will be addressed and scheduted as necessary.

6. The Petition, which was originally filed herein on Decembet 3, 2013, and
renewed with the filing on March 6, 2014, of Jacqueline M. Montoya, in her capacity
as the trustee and a beneficiary of the MTC Living Trust, dated December 6, 1395, to
Compel Trustee to Distribute Accrucd Income and Future Income Received from Oil,
Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of
Laches, is granted in part as follows:

a.  Beginning with the income paid to the Trust for the month of May,
2014, the approximate 65% share of the income from the Trust’s ownership of income
producing real property located in Upton County Texas, together with oil, mineral, and
gas rights related to such real property, which income share had historically been paid
or distributed to Marjorie T, Connell, while she was alive, and then to Jacqueline and
Kathryn, until the dispute over entitlement thereto arose in these proceedings, shall be
paid to Jacqueline as trustee of the MTC Trust for further distribution thereunder in
equal shares to Jacqueline and Kathryn.

b.  Payment of this approximate 65% share of the income shall be
conditioned upon Jacqueline and Kathryn posting & bond or other acceptable security

facilitating the repayment and return of the income distributed to them back te Eleanor,
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in the event it is determined in these proccedings or in Case No. P-14-080595-E that
Eleanor is entitled to such income. The bond or other security posted aball be in the
estimated amount of the anticipated income to be distributed to Jacqueline and Eleanor
from May, 2014, until January, 2015, The amount of anticipated incomc shall be based
upon past ingcome payments received from thé Trust to the extent they are actually
indicative of what the anticipated income will be, and any dispute over the amount jn
question must be settled by the Court. If the parties can agree on the bond or other
security to be posted, they may submit a Stipulation and Order to the Court for approval
of theix arrangement. If they cannot reach an agreement regarding the bond or other
security to be posted, including the terms, the amount and the nature thexeof, then
Jacqueline must file a Petition with the Cowrt requesting approval of the boad or other
secority proposed; Eleanor may then oppose the same; and, after s hearing theraon, the
Court will determine the matter, including whether or not the bond or other security
proposed is acceptable, the amount required for the bond or other security, and any
other terms desired and appropriate to protect the interests of the partics.

7. While this procesding and the Wll Contest in Caso No. P-14.080595-B
ars interrelated, they shall not be consolidated. However, any discovery and evidence
gathered in one Case shall be nsable in the other ‘Case, and therefore discovery
proceedings and efforts of the parties for both Cases shall be coordinated to pmﬁdc
sconomy in and expeditious handling of these matters,

8.  The trial in this proceeding scheduled on the Court's hearing Stack
beginning August 11, 2014, and the Calendar Call, Pre-Trial Conference and other
deadlines relaling thereto as praviausly ordered, arc taken off calendar at this time
pending the resolution of the Will Contest Case. Howaver, although the Motions and
Petitions mentioned above relating to this case are also being postponed and continned
pending the resolution of the Will Contest Cage, this shall not preclude a party from
filing in thig proceeding hereafier a motion,' petition, or other request for relicf the
granting of which ig not depe;dent upon or would otherwise be resolved by the Court's
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decigion as to the merits of the parties’ positions in the Will Contest Cage.
s Z ot
So ORDERED this ay of 014,
e
Submitted by: Submitted by:
ALBRIGHT, STODDARD THE RUSHFORTH FIRM, LID.
WARNICK & ALBRIGHT w
By - By \/
. TESQ. feriueds WL
Nevada Bar No, 001573 Nevada Bar-No, 00875
301 South Ranchg Drive, Suite D4 PO, Box 371655
Las Vegas, Novada 89106 Las Vegas, NV 89137-1655
Tel: (702) 384-7111 Tel: (702) 255-4553
Attorngys for Jacqueline M, Mantoya and Kathryn A, Bouvier
Approved as to form only by:
JEFFREY BURR, LTD,
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Electronically Filed
085232015 04:28:49 PM

JUDG Q@. j-.:&ﬁuw-———
JOSEFH I, POWELL, ESQ.

Nevada Bar No. 008875

THE RUSHFORTH FIRM, LTD.
9505 Hillwood Drive, Suite 100

Las Vegas, Mevada 88134

Tel; (702) 255-4552

Fax: (702) 255-4677

j shforth.net

Atiorneys for Jocqueline M Montova

WHITNEY B. WARNICK, E&Q,
Nevada Bar No. 001573
AIBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4
Las Vegas, Nevada 89106
Tel: (702) 384-7111
Fax: (702) 384-0605
ightstoddard.com '
Attorneys for Kathryn A. Bouvier *

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of CASENQ. P-09-060425
THE W. N. CONNELL AND MARJORIET. DEPTNQ. XXV1{26)
CONNELL LIVING TRUST, Dated May 18,
1972, Date of Hearing: May 13, 2015
Time of Hearing: 9;00a.m.

An Inter Vivos Irrevocable Trust,

JUDGMENT AND ORDER APPROVING AWARD OF ATTORNEY'S FEES

The MOTION IN SUPPORT OF AWARD QF ATTORNEY’S FEES AND COSTS filed
herein by Movants, Jacqueline M. Montoya and Kathryn A, Bouvier, having come on for hearing
before the Honorable Gloria Sturman on May 13, 2015; Movants being represented by their counsel,
Whitney B. Warnick, Esq., of the law firm Albright, Stoddard, Warnick & Albright, and Joseph I,
Powell, Esq., of The Rushforth Firm, Ltd,; Eleanor Connell Hartman Ahem, being represented by her
coungel, Kirk B. Lenerd, Esq., and Tamara Beatty Peterson, Esq., of the law firm of Brownstein Hyatt
Farber Schreck, LLP; and, the Trustee, Fredrick P. Waid, being present and represented by his counsel,
Russel . Geist, Esq., of the law firm of Hutchison & Steffen, LLC; the Court having _reviewed the
Motion filed and the Opposition thereto, and having heard oral argument from counsel, and being fully

advised in the matter, the Court finds and Orders as follows:

Clvetuntary Dismissal &:mmm Judgment

3 ivoluntary Diemissa) pulated Iudgment
{3 Stipufatad Dismissal L Defaudt Judgeent

[ Motion to Diumiss by Deit(sh 1 Jutigment of Arbitratlon
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The Court finds that Movants® Motion provides the information for evaluating an award of
attorney’s fees under Brunzell v. Golden Gate Nat. Bank, 85 Nev. 345, 349, 455 P,2d 31,33 (1 969).
These factors are: 1) the advocate’s professional qualities; 2) the nature of the litigation; 3} the work
performed; and, 4) the result.

The Court finds that all of the fees requested by Movants’ Nevada counsel, including the sum
of $122,260.00 incurred by Kathryn A. Bouvier (*Kathryn™), and the sum of $269,733.80 incutred
by Jacqueline M. Montoya (“Jacqueline™), were incurred as a result of the breach by Eleanor Connell
Hartman Ahern (“Eleanor”) of her duties as Trustee of the W, N. Connell and Marjorie T. Connell
Living Trust Dated May 18, 1972 (“Trust™); and, therefore, pursuant to NRS 153.031(3)(b), Eleanor
is personally liable to Kathryn and Jacqueline to reimburse to them the fees they incurred and judgment
should be entered against Eleanor and in favor of Kathryn and Jacqueline for that purpose, These fee
amounts are for services rendered to Kathryn and Jacqueline by their counsel through March 20, 2015,
and they are not precluded from secking an additional award of fees for legal services rendered on their
behalf in these proceedings after that dale.

The Court finds that the reitnbursement of costs to Kathryn and Jacqueline sought in their
Motion, including the amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought
by Jacqueline, should not be awarded at this time, until further proof and corroboration thereof is
provided to the Court, consistent with the guidelines provided by the Nevada Supreme Court in the
case of Cadle Company v. Woods & Erickson, LLP, 131 Nev. Adv. Op. 15, 345 P.3d 1049 (2015).

The Court further finds that reimbursement to Kathryn and Jacqueline of fees and costs they
incurred with Texas counsel, prior to the commencement of these proceedings, as requested in their
Motion, totaling $82,349.23, cannot be awarded to thetn under NRS 153.031(3)(b), because said fees
and costs were not incurred in these proceedings, or as a direct consequence of Eleanor’s breach of her
fiduciary duties.

Therefore, based upon these findings and good cause appearing:

IT I8 HEREBY ORDERED, ADJUDGED AND DECREED as follows:

L. Judgment is hereby entered apainst Eleanor Connell Hartman Ahern and in favor of
Kathryn A. Bouvier, for attorney’s fees she incurred through March 20, 2015, in the amount of

Page 2 of 4
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$122,260.00, together with interest accruing on said principal amount at the legal rate of interest in
Nevada, from the date of the enfry of this Judgment until paid in full.

2. Judgment is hereby entered against Eleanor Connell Hartraan Ahern and in favor of
Jacqueline M. Montoya, for attorney's fees she incurred throtugh March 20, 2015, in the amount of
$269,733.80, together with interest accruing on said principal amount at the legal rate of interest in
Nevada, from the date of the entry of this Judgment until paid in full,

3 Kathryn’s and Jacqueline’s requests for an award of costs incurred, including the
amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought by Jacqueline, are
denied at this time without prejudice. If they reapply for an award of costs incurred herein, they must
provide further proof and corroberation thereof to the Court, consistent with the guidelines provided
by the Nevada Supreme Court in the case of Cadle Company v. Woods & Erickson, LLP, 131 Nev.
Adv, Qp. 15, 345 P.3d 1049 (2015).

4, Kathryn’s and Jacqueline’s request for an award of fees and costs incurred by their
i

/1

i

Page 3 of 4




ASWA

b

RS s~ Sy b

10
11
12
13
14
15
16
17
13
19
20
21

23
24
25
26
27
28

Texas coungel, prior to the commencement of these proceedings, totaling the sum of $82,349,23, Is
hereby denied.
TUE
IT IS 80 ADJUDGED AND ORDERED this day ofMey; 2015,

. I CY COURT JUDGE
Submitted by

ALBRIGHT, 8TODDARD, WARNICK  THE RUSHFORTH FIRM, LTD
& ALBRIGHT

S >
WHI ARNICK, ESQ JOSEPH J, POWELL,ESQ,

Nevada Ber No, 001573 Nevada Bar No. 0088738

801 S. Rancho Dr, #D-4 9505 Hillwood Drive, Suite 100

Las Vegas, NV 89106 Las Vepds, Nevada 89134

Attorneys for Kathryn A, Bouvier Attorneys for Jacqueline M. Monioya

Approved by:

BROWNSTEIN HYATT FARBER HUTCHISON & STEFFEN, LLC

~

ALLF ESQ RUSSEL J. GEIST, ESQ.
Nevada Ba.r No. 1437 ' - Nevada Bar No. 2030
TAMARA BEATTY PETERSON 10080 W, Alta Dx,, Suite 200
Nevade Bar No, 5218 Las Vegas, NV 89145
100 North City. Parkway, Suite 1600 Attarneys for Trustes,
Las Vegas, NV 89106-4614 Fredrick P, Waid
Attorneyy for Eleanor Connell
Hartman Ahsrn
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Texes counsel, prior to the commencement of these proceedings, totaling the sum of $82,349.23, is

hereby denied,

1T IS 50 ADJUDGED AND ORDERED this

Submitted by;

ALBRIGHT, STODDARD, WARNICK
& ALBRIGHT

@

WHITNEY B. WARNICK, ESQ
Nevada Bar No. 001573

801 S. Rancho Dr, #D-4

Las Vegas, NV 82106

Attorneys for Kathryn 4. Bouvier

day ofMey: 2015,

“—

DISTRICT COURT JUDGE

‘i

Nevada ParMer,

Q50 llwcuod Drive, Suite 100

Las Vegids, Nevada 89134

Attorneys for Jacqueline M. Monioya

Approved by:
BROWNSTEIN HYATT FARBER HUTCHISON & STEFFEN, LLC
SCHRECK, LLFP
P - e .
By —~ By

KIRK B, LENHARD, BESQ
Nevada Bar No. 1437

TAMARA BEATTY PETERSON

Nevada Bar Mo, 5218

100 North City: Parleway, Suite 1600

Las Vegag, NV B9106-4614
Attorneys for Eleanor Connell
Hartman Ahern

RUSSEL J, GEIST, ESQ.
Nevada Bar No, 9030

10080 W. Alta Dr., Sulte 200
Las Vegas, NV 89145
Attorneys for Trustee,
Fredrick P. Waid
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Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,34923, is
hereby denied.
IT 1S SO ADJUDGED AND ORDERED thig day of My, 2015,

AR

DISTRICT COURT JUDGE

Submitted by;
ALBRIGHT, STODDARD, WARNICK THE RUSHFORTH FIRM, LTD

& ALBRIGHT
2o &

By - B
WHITNEY B, WARNICK, ESQ ¢
Nevada Bar No, 001573
801 8. Rancho Dr. #D-4
Las Vegas, NV 39106
Attorneys for KEathryn A, Bowvier

JOSEPH J. FOWELL,ESQ.

Nevada Bar No. 008875

9505 Hillwood Drive, Suite 100

Las Vegas, Nevada 89134

Attorneys for Jacqueline M. Monioya

Approved by:

BROWNSTEIN HYATT FARBER
SCHRECE, LLF

By = |
KIRK B, LENFARD, ESQ FET}
Nevada Bar No. 1437 Rar No. 9030
TAMARA BEATTY PETERBON 10080 W. Alta Dr., Suite 200
Nevada Bar No. 5218 Lag Vegas, NV 89 145
100 North City Patkway, Suite 1600 Attorneys for Trusiee,
Las Vegas, NV 85106-4614 Fredrick P. Waid
Attorneys for Eleanor Conngil
Hartman dhern
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NOEJI

G. MARK ALBRIGHT, ESQ,

Nevada State Bar No. 001394

WHITNEY B. WARNICK, ESQ,

Nevada State Bar No. 001573

ALBRIGHT, STODDARD, WARNICK & ALBRIGHT

801 South Rancho Drive, Suite D-4

Las Vegas, NV 89106 '

Tel: 7023 384-7111 Electronically Filed
Fax: ?7023 384-0605 06/30/2015 10:29:54 AM

gg%bnghtstodd?rg{ com .
wbwi{malbrightstoddard.com
Attorneys for Jacqueline M , Montoya Q%“ jéﬁ&t«m—

and Kathryn A. Bouvier

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of the Estate of CASE NO. P-05-066425
THE W. N. CONNELL AND MARJORIET. | Dept. XXVI (26)
CONNELL LIVING TRUST, Dated May 18,
1972, NOTICE OF ENTRY OF JUDGMENT
AND ORDER APPROVING AWARD OF

ATTORNEY’S FEES
An Inter Vivos Irrevocable Trust ' '

PLEASE TAKE NOTICE that an JUDGMENT AND ORDER APPROVING AWARD
OF ATTORNEYS FEES was entered with this Cowrt on June 23, 2015,
A copy of said Order is attached hereto,

DATED this 2 2 day of June, 2015.

ALBRIGHT, STODDARD, WARNICK
& ALBRIGHT

By
WHITNEY B, WARNICE-HS0,

Nevada Bar No, 001573

801 South Rancho Drive, Suite D-4
Las Vegas, Nevada §9106
Attorneys for Kathryn A. Bouvier
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CERTIFICATE. OF SERVICE
Pursuant to NRCP 5(b), I certify that T am an enaployee of Albright, Stoddard, Wamick &

Albright and that on this -..’3!9 day of June, 2015, T served a true and correct copy of the foregoing
NOTICE OF ENTRY OF JUDGMENT AND ORDER APPROVING AWARD OF

ATTORNEY?S FEES upon all counsel of record by elecironically serving the document using the

Court’s electronic filing system, as follows:

Kirk B. Lenhard, Esq.

Tamara Beattty Peterson, Bsq.
Brownstein Hyatt Farber Schreck, LLP
100 North City Parkway, Suite 1600
Las Vegas, Nevada 89106

Attorneys for Eleanor Connell Hartman
Ahern

Joseph J. Powell, Esq,

The Rushforth Law Firm, Ltd.

Suite 100

9505 Hillwood Drive

Las Vegas, Nevada 89134

Attorneys for Jacqueline M. Montoya
Bouvier

Russel J. Geist, Esq.

Hutchison & Steffen, LLL.C

10080 West Alta Drive, Suite 200

Las Vegas, Nevada 89145

Attorneys for Trustee, Fredrick P. Waid
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06/23/201 6 04:20:49 PM

JUDG Q%,. i-%«»«m—
JOSEPH J, POWELL, ESQ.

Nevada Bar No, 008875 CLERK OF THE COURT
THE RUBHFORTH FIRM, L.TD.

9505 Hillwood Drive, Suite 100

Las Vegas, Nevada 89134

Tel: (702) 255-4552

Fax: (702) 255-4677

Attorneys for Jacgueline M, Montoya

WHITNEY B, WARNICK, ESQ.

Nevada Bar No, 001573

ATLBRIGHT, STODDARD, WARNICK & ALBRIGHT
801 South Rancho Drive, Suite D-4

Las Vegas, Nevada 89106

Tel; E?UZ; 384-7111

Fax; (702) 384-0605

ema@albrightstoddard,.com
Attorneys Jor Kathryn A. Bouviar

DISTRICT COURT
CLARK COUNTY, NEVADA

In the Matter of CASENO, P-09-066425
THE W, N, CONNELL AND MARJORIET, DEPTNO. XXVI(26)
CONNELL LIVING TRUST, Dated May 18,
1972, Date of Hearing; May 13, 2015
Time of Hearing: 9:00a.1m.

An Inter Vivos Irrevocable Trust,

JUDGMENT AND ORDER APPROVING AWARD OF ATTORNLY’S FEES

The MOTION IN SUPPORT OF AWARD OF ATTORNEY'S FEES AND COSTS filed
herein by Movants, Jacqueline M. Montoya and Kathryn A, Bouvier, having come on for hearing
before the Honorable Gloria Sturman on May 13, 2015; Movants being reptesented by their counsel,
Whitney B, Warnick, Esq., of the law firm Albright, Stoddard, Warnick & Albright, and Joseph J,
Powell, Bsq., of The Rushforth Firm, Lid.; Bleanor Connell Hartmar Ahern, being repregented by her
counsel, Kirk B. Lenard, Baq., and Tamara Beatty Peterson, Baq,, of the law {irm of Brownstein Hyatt
Farber Schreck, LLP; and, the Trustee, Fradric.k P, Whaid, being present and represented by his counsel,
Russel J, Geist, Esq,, of the law firm of Hutchison & Steffen, LLC; the Court having reviewed the
Motion filed and the Opposition thereto, and having heard oral argument from counsel, and being fufly
advised it the malter, the Court finds and Orders as follows:

T Valuntaty Dismissal %-m mary Jodgment -
F Involuntary Clamiul 'Stipuiated Judgmant

Stipulatad Dismbsn! L} Default hudgment
B M:j]un to (limlss by Duftls} | Elludgment nﬂfﬂlumop
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The Court finds that Movants® Motion provides the information for evaluating an award of
attorney’s fees under Brunzell v. Golden Gate Nat, Bank, 85 Nev. 345, 349, 455 P.2d 31,33 (1569),
These factors are: 1) the advocate’s professional qualities; 2) the nature of the litigation; 3) the work
parformed; and, 4) the result.

The Court finds that all of the fees requested by Movants’ Nevada counse), inchiding the sum
of $122,260.00 incurred by Kethtyn A, Bouvier (“Kathtyn™), and the sum of $269,733.80 Incurred
by Jacqueline M, Montoya. (“Jacqueline™), wete incurted ag a result of the bresch by Eleanor Connell
Hariman Ahem (“Eleanor™) of her duties as Trustee of the W, N, Connell and Marjorie T. Connell
Living Trust Dated May 18, 1972 (*Trust™), and, thetefore, pursuant to NRS 153,031(3)(b), Eleanor
is personally liable to Kathryn and Jacqueline to reimburse to them the fees they incurred and judgment
should be antered against Bleanor and in favor of Kathryn end Jacqueline for that purpose, These fee
amonunts are for services rendered to Kathiyn and Jacqueline by their counsel through March 20, 2015,
and they are not precluded from secking an additional award of fees for lega! services rendered on their
behalf in these proceedings afier that date.

_ The Court finds that the reimbursement of costs to Kathryn and JTacqueline sought in their
Motion, tncluding the amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought
by JTacqueline, should not be awarded at this time, until further proof and corroboration thereof is
provided to the Court, consistent with the guidelines provided by the Nevada Supreme Court in the
case of Cadle Company v. Woods & Erickson, LLP, 131 Nev. Adv, Op. 15, 345 D.3d 1049 (2015).

The Court further finds that reimbursement to Kathryn and Jacqueline of fees and costs they
incurred with Texas counsel, prior to the commencerent of thege proceedings, as requested in their
Motion, totaling $82,349.23, cannot be awarded to them under NRS 153,03 1(3)(b), because said fees
and cosis were not incutred in these proceedings, or as a direct consequence of Eleanci’s breach ofher
fiduciary duties,

Therefore, based upon these findings and good cause appearing:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

1, Judgment is hereby entered against Eleanor Connell Harttan Ahern and in favor of

Kathryn A, Bouvier, for attorney’s fees she incurred through March 20, 2013, in the amount of

Page 2 of 4
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$122,260.00, together with interest aceruing on said principal amount at the legal rate of interest in
Nevada, from the date of the entry of this Judgment until paid in full,

2, Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of
Jacqueline M. Montoya, for attorney*s fzes she incurred throtigh March 20, 2015, in the amount of
$269,733.80, together with interest accruing on said principal amount at the legal Tate of interest in
Nevada, fiom the date of the entry of this Judgment until paid in full,

3 Kathtyn's and Jacqueline's requests for en award of costs incurred, including the
amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought by Jacqueline, are
denied at this time without prejudice, 1fthey teapply for an award of costs incurred herein, they must
provide further proof and cotroboration thereof to the Court, congistent with the guidelines provided
by the Nevada Supreme Court in the cage of Cadle Company v. Woods & Erickson, LLP, 131 Nev,
Adv. Op. 15, 345 P.3d 1049 (2015).

4, Kathryn'a and Jacqueling's request for an award of fees and costs incurred by their
i1

i

i
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Texns coungel, prior to the commencement of these provesdings, totaling the gum of $82,349.23, Is

hereby denled, WJ

1,&, FIME.
YT 18 80 ADJUDGED AND ORDEIRED thig day of Mer; 2015,

25
ALBRIOHT, STODDARD, WARNICK ~ THE RUSHFORTH FIRM, LTD
& AUBRIGHT

By%mm '% |
—"To PH I P
MNevada Bar Mo, 008875
9505 Hillwood Drlve, Suite 100

Las Vogds, Novads 89134
Attorneys for Jaogueline M, Montoya

Subimitbed by

Nevada Bat No, 001573

801 8. Rancho Dr, #D-4

Lag Vegns, NV 89106
Attorneys for Kathryn A. Bowvier

Appraved by:
BRDWNSTEIN HYATT FARBER HUTCHISON & STEFFEN, LLC

>

Y

AR, B50 EL 1, QEIST,
Nevada Bar Nn. 1437 - Nevada Bar No, 2030
TAMARA BEATTY PETBRSON 10080 W. Alta Dr,, Sulte 200
Nevada Bar Ne, 5218 Lae Vagas, NV 89145
100 -Notth Cn% Parkway, Suite 1600 Attorneyy for Trustee,
Lag Vegra, NV 89106-4614 Fradrick P, Waid
Atrorneys for Bleanor Connall
Hartman Ahern
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Texas coungel, prior to the commencement of these proceedings, totaling the sum of $82,349.23, is

hereby denled.

IT I8 3O ADJUDGED AND ORDERED this

Subrmnitted by:

ALBRIGHT, STODDARD, WARNIGK
& AUBRIGHT

By

— WHITNEY B, WARNICE, 730
Nevada Bar No., 001573
801 8. Rancha Dy, #Dw4
Las Vagas, NV 89106

Attorneys for Kathryn 4. Bouvier

I Approved by

BROWNSTEIN HYATT FARBER,
SCHRECK, LLP

e

KIRK 13, RD,
Nevada Bar Nao. 143?
TAMARA BEATTY PETERSON
Newvada Bar Mo, 5218

By

100 North City. Parloway, Suite 1600

Las Vegas, NV 89106-4614
Attorneys for Eleanor Connell
Hariman dhern

— . day ofMaw 20135,

Q50 lwnnd Dnva, Suite 100
Laz Vegas, Novads 89134
Attorngys for Jacqueline M, Montoya

HUTCHISON & STEFFEN, 11.C

By >
RURYEL J. GEIST, F8Q.
Nevada Dar No, 9030
10080 W, Alta Dr., Suite 200
Lag Vegas, NV 89145
Attorreys for Tyugstoe,
Iredrick P, Wald
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Toras counsel, prior to the commencement of thess proceedings, totaling the sumn of $82,349.23. is

hereby denied,

IT IS 80 ADJUDGED AND ORDERED this day of May, 2015.

Subimitted by:

ALBRIGHT, STODDARD, WARNICK.
& AERIGITI‘ .

By :
WHITNEY B, WARNICK, B30
Nevada Bar No, 001573
801 8, Rencho Dr, #D-4
Las Vogas, NV 83106
Attorneys for Kathryn 4. Bouvier

Approvad by:

BROWNSTEIN HYATT FARBER,
SCHRECE, LLP

e —

KIRIK B, D,

Nevada Ber Ne, 1437

TAMARA BEATTY PRTERSCN

Nevada Bar MNo, 5218

100 North Citys Patkway, Sudte 1600
" Lag Veges, NV 89106-4614

Attorneys for Blsanor Counell

Hariman Ahern

By

é’___,__

DISTRICT COURT GE

THE RUSHFORTH FIRM, LTD

e,

By

JOSEPH I, FOWELLESQ.

Newada Bar No. 008875

9505 Hillwood Ihive, Suite 100

Lug Vegda, Neveda 80134
Attorneys for Jacqueline M. Mowtoya

Nevada Bar No. 903
10080 'W. Alta Dy, Suite 200
Las Vegas, NV §9145
Attorneys for Trustae,
Fpedrick P, Waid

Page 4 of 4




