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sanctions appropriate. See KDI Sylvan Pools v. Workman, 107 Nev. 340, 344, 810 
P.2d 1217, 1220 (1991). Please use tab dividers to separate any attached 
documents. 

1. Judicial District County Eighth 
	

Department 26  

County Clark 
	

Judge Gloria J. Sturman  

District Cf. Case No. P-09-066425-T 

2. Attorney filing this docketing statement: 

Attorney Joseph J. Powell and Daniel P. Kiefer Telephone 702-255-4552  

Firm Ti-m RUSHFORTH FIRM, LTD.  

Address 	1707 Village Center Circle, Suite 150 
Las Vegas, Nevada 89134 

Client(s) Jacq,ueline M. Montoya and Kathryn A. Bouvier 

If this is a joint statement by multiple appellants, add the names and addresses of 
other counsel and the names of their clients on an additional sheet accompanied by 
a certification that they concur in the filing of this statement. 

3. Attorney(s) representing respondents(s): 

Attorney Kirk B. Lenhard and Tamara Beatty Peterson. Tel. (702) 382-2101  

Firm BROWNSTEIN  HYATT FARBER SCHRECK  

Address 	100 North City Parkway 
Las Vegas, Nevada 89106-4614 

Client(s) Eleanor C. Ahern ailda Eleanor Connell Hartman Ahern  

(List additional counsel on separate sheet if necessary) 

4. Nature of disposition below (check all that apply): 

El Judgment after bench trial 
	

El Dismissal: 

El Judgment after jury verdict 
	

1=ILack of jurisdiction 

LI Summary judgment 
	 El Failure to state a claim 
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D Default judgment 	 Ei Failure to prosecute 

▪ Grant/Denial of NRCP 60(b) relief 	J Other (specify) 

n Grant/Denial of injunction 	 Divorce Decree: 

• Grant/Denial of declaratory relief 

n Review of agency determination 	El Other disposition (specify): 

An order issued pursuant to NRS 155.190(1)(h), (j), (1), and (n) 

5. 	Does this appeal raise issues concerning any of the following? No. 

['Child Custody 

0 Venue 

D Termination of parental rights 

6. Pending and prior proceedings in this court. List the case name and 
docket number of all appeals or original proceedings presently or previously 
pending before this court which are related to this appeal: 

Related appeals: Docket Nos. 66231; 67782; 68046. These cases have been 
consolidated into one appeal (the "Consolidated Appeal"). The respondent in this 
matter (Eleanor C. Ahem) is the appellant in the Consolidated Appeal. Appellant's 
opening brief and respondent's answering brief have been filed in the Consolidated 
Appeal, while the time for appellant's reply brief has not yet expired. 

7. Pending and prior proceedings in other courts. List the case name, 
number and court of all pending and prior proceedings in other courts which are 
related to this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and 
their dates of disposition: 

None, however, the underlying district court case commenced in 2009 with the 
filing of Ms. Ahem's (the "Respondent") original petition. Ms. Montoya's and 
Ms. Bouvier's (the "Appellants") involvement in the underlying case began in 
September 2013 when they filed a petition seeking declaratory relief regarding 
distributions from the relevant trust, which Respondent controlled as trustee. 

LI Original E Modification 
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8. Nature of the action. Briefly describe the nature of the action and the result 
below: 

This action arises out of a dispute regarding trust distributions. The Appellants 
became beneficiaries of the subject trust in 2009. From 2009 to June 2013, 
Respondent, acting as trustee (and who is also a co-beneficiary of the trust) 
distributed trust assets in accordance with the trust document as follows: 65% to 
the Appellants (who are beneficiaries of a separate trust which is the nominated 
beneficiary of the subject trust) and 35% to Respondent. In June 2013, all 
distributions to the Appellants stopped. 

In September 2013, the Appellants filed a petition seeking a declaration from the 
district court regarding the appropriate allocation and distribution of trust assets 
required under the trust document. On April 16, 2015, the district court entered 
summary judgment in favor of the Appellants which declared that the required 
trust allocation/distribution scheme was 65% (to Appellants) / 35% (Respondent). 
The Respondent appealed the summary judgment order (which is part of the 
Consolidated Appeal). 

The district court later provided supplemental orders (dated April 20, 2016 and 
June 23, 2015) which established the Respondent's minimum liability for unpaid 
trust distributions to the Appellants at $2.163 million. These supplemental orders 
also awarded the Appellants attorneys' fees against the Respondent in excess of 
$390,000. These monies have not been repaid to the Appellants. The district court 
also issued an order which removed the Respondent as trustee of the trust (April 1, 
2015). These supplemental orders are also part of the Consolidated Appeal. 

On January 5, 2016 the district court issued its "Order Instructing Trustee to 
Advance Funds" (which is the subject of the present appeal) requiring the interim 
trustee of the trust to provide certain "advances" to the Respondent from trust 
assets. The district court reasoned that advances against the Respondent's future 
35% distributions were appropriate despite the current outstanding liability owed 
by the Respondent to the trust and Appellants. The district court further justified 
its distribution order by explaining that the Respondent would lack sufficient funds 
to pay for her legal counsel if such advances were not provided. 

9. Issues on appeal. State specifically all issues in this appeal (attach separate 
sheets as necessary): 
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This appeal presents issues regarding a court's ability to interfere with 
a trustee's administration of a trust in relation to trust distributions: 

1. Does the trustee of a trust have a common law right to offset 
future distributions against current liabilities—which cannot be disturbed by 
the court—where the trustee has established that a beneficiary has a current 
outstanding liability to the trust that occurred during the beneficiary's tenure 
as trustee? 

2. Can a district court issue an order forcing a trustee to make 
distributions pursuant to NRS 164.033, while relying on unsubstantiated 
allegations contained in an unverified petition contrary to the plain language 
of NRS 132.270? 

3. Can a district court order the payment of attorneys' fees to a 
beneficiary who has an outstanding liability to the trust, through advances of 
on future trust distributions (i.e. loans) which may never become due to the 
beneficiary, without first performing some facet of the reasonableness 
analysis contemplated by Brume11 v. Golden Gate National Bank, 85 Nev. 
345, 349, 455 P.2d 31, 33 (1969)? 

4. Can a trustee's decision to withhold discretionary advances to a 
beneficiary be judicially overruled without first finding that the trustee has 
acted dishonestly, with improper motive or failed to act as required by NRS 
163.419(1)? 

5. Is there a constitutionally protected right to counsel in a civil 
matter such that a beneficiary of a trust has a right to receive advances on 
future trust distributions which may never become due? 

10. Pending proceedings in this court raising the same or similar issues. If 
you are aware of any proceedings presently pending before this court which raises 
the same or similar issues raised in this appeal, list the case name and docket 
numbers and identify the same or similar issue raised: 

N/A 
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IL Constitutional issues. If this appeal challenges the constitutionality of a 
statute, and the state, any state agency, or any officer or employee thereof is not a 
party to this appeal, have you notified the clerk of this court and the attorney 
general in accordance with NRAP 44 and NRS 30.130? 

El N/A 

El Yes 

111 No 

If not, explain: 

12. Other issues. Does this appeal involve any of the following issues? 

O Reversal of well-settled Nevada precedent (identify the case(s)) 

n An issue arising under the United States and/or Nevada Constitutions 

IA A substantial issue of first impression 

El An issue of public policy 

n An issue where en bane consideration is necessary to maintain 
unifortnity of this court's decisions 

n A ballot question 

13. Assignment to the Court of Appeals or retention in the Supreme Court, 
Briefly set forth whether the matter is presumptively retained in Supreme Court or 
assigned to the Court of Appeals under NRAP 17, and cite the subparagraph(s) of 
the Rule under which the matter falls. If appellant believes that the Supreme Court 
should retain the case despite its presumptive assignment to the Court of Appeals, 
identify the specific issue(s) or circumstance(s) that warrant retaining the case, and 
include and explanation of their importance or significance: 

Undersigned counsel is unsure whether this appeal is retained by the Supreme 
Court under NRAP 17(a)(13) ("issue of first impression") or presumptively 
assigned to the Court of Appeals pursuant to NRAP I7(b)(9) ("appeals in trust 
matters and estate matters in which the corpus has a value of less than 
$5,430,000"). 

However, considering the Consolidated Appeal is currently in front of the Supreme 
Court, the principles of judicial economy and consistency dictate that the present 
appeal should be retained by the Supreme Court. 
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14. Trial. If this action proceeded to trial, how many days did the trial last? 

N/A 

Was it a bench or jury trial?  N/A  

15. Judicial Disqualification. Do you intend to file a motion to disqualify or 
have a justice recuse him/herself from participation in this appeal? If so, which 
Justice? 

No. 

TIMELINESS OF NOTICE OF APPEAL 

16. Date of entry of written judgment or order appealed from January 5, 
2016 (Exhibit A).  

If no written judgment or order was filed in the district court, explain the 
basis for seeking appellate review: 

17. Date written notice of entry of judgment or order was served 1/11/2016 
1Exhibit B).  

Was service by: 

['Delivery 

El Mail/electronic/fax 

18. If the time for filing the notice of appeal was tolled by a post-judgment 
motion (NRCP 50(b), 52(b), or 59) 

(a) 	Specify the type of motion, the date and method of service of the 
motion, and the date of filing. 

El NRCP 50(b) 

I=INRCP 52(b) 

0 NRCP 59 

Date of filing 

Date of filing 

Date of filing 

N/A 

N/A 

N/A 
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NOTE: 	Motions made pursuant to NRCP 60 or motions for rehearing or 
reconsideration may toil the time for filing a notice of appeal. See AA 
Primo Builders v. WashinEton,  126 Nev. _, 245 P.3d 1190 (2010). 

(b) Date of entry of written order resolving tolling motion N/A 

(c) Date written notice of entry of order resolving tolling motion was served 
N/A 

Was service by: 

0 Delivery 

E Mail/Electronic/Fax 

19. Date notice of appeal filed 2/10/2016 (Exhibit C)  
If more than one party has appealed from the judgment or order, list the date 
each notice of appeal was filed and identify by name the party filing the 
notice of appeal: 

N/A 

20. Specify statute or rule governing the time limit for filing the notice of 
appeal, e.g., NRAP 4(a) or other 

The time limit for filing the notice of appeal from the "Order Instructing Trustee to 
Advance Funds" is governed by NRS 155.190(1), which provides in part: 

[A]n appeal may be taken to the appellate court of competent jurisdiction 
pursuant to the rules fixed by the Supreme Court pursuant to Section 4 of 
Article 6 of the Nevada Constitution within 30 days after the notice of entry 
of an order: ... (h) Instructing or appointing a trustee, .., (j) Directing or 
allowing the payment of a debt, claim, devise or attorney's fee. ...(l) 
Distributing property.... (n) Making any decision wherein the amount in 
controversy equals or exceeds, exclusive of costs, $10,000. ... 

SUBSTANTIVE APPEALABILITY 

21. Specify the statute or other authority granting this court jurisdiction to 
review the judgment or order appealed from: 

(a) 

E NRAP 3A(b)(I) 
	

E NRS 38205 
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▪ NRAP 3A(b)(2) 

▪ NRAP 3A(b)(3) 

IM Other (specify) •  

NRS 233B.150 

LI NRS 703.376 

I\IRS 155.190(1)(h), (nail), and (n) 

(b) Explain how each authority provides a basis for appeal from the judgment or 
order: 

NRS 155.190(1)(h) allows an appeal from an order "Nnstructing or appointing a 
trustee." The Order Instructing the Trustee to Advance Funds is clearly "instructs" 
the trustee to make advances as evidenced by its title. (Exhibit A). 

NRS 155.190(1)(i) allows an appeal from an order Idiirecting or allowing the 
payment of a debt, claim, devise or attorney's fee." Paragraphs 2 and 3 of the 
Order Instructing Trustee to Advance Funds require the payment of "attorneys' 
fees." (Exhibit A). 

NRS 155.190(1)(1) allows an appeal from an order "Id]istributing property." The 
Order Instructing Trustee to Advance Funds requires the trustee to pay the subject 
advances from trust property; thus, this order requires "distribution of property." 
(Exhibit A), 

NRS 155.190(1)(n) allows an appeal from an order "[m]aking any decision 
wherein the amount in controversy equals or exceeds, exclusive of costs, $10,000." 
The advances outlined in the Order Instructing Trustee to Advance Funds far 
exceed $10,000. (Exhibit A). 

22. List all parties involved in the action or consolidated actions in the 
district court: 

(a) Parties: 

Jacqueline M. Montoya 
Kathryn A. Bouvier 
Eleanor C. Ahern 
Frederick P. Waid (court-appointed interim trustee who is an interested party) 

(b) Hall parties in the district court are not parties to this appeal, explain 
in detail why those parties are not involved in this appeal, e.g., 
formally dismissed, not served, or other: 

The court-appointed interim trustee, Fredrick P. Waid, is an interested party in the 
district court proceedings but he is not a party to this appeal. 
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23. Give a brief description (3 to 5 words) of each party's separate claims, 
counterclaims, cross-claims, or third-party claims and the date of formal 
disposition of each claim. 

Appellants 

Appellants claim the following: (1) the correct allocation under the trust document 
is 65/35 in favor of the Appellants, (2) the respondent breached her fiduciary duty 
while acting as trustee of the trust, (3) Appellant's have a right to surcharge unpaid 
distributions against the Respondent's future distributions, and (4) the Respondent 
violated the trust document's no-contest clause. 

The April 16, 2015 summary judgment order determined the appropriate trust 
distribution allocation (claim 1). The district court's April 20, 2015 order declared 
that the Respondent did breach her fiduciary duty (claim 2). An evidentiary 
hearing on the no-contest clause (claim 4) and surcharge (claim 3) was held on 
February 22, 2016. Closing arguments are set for March 3, 2016. 

Respondent 

Respondent has made the following claims against Ms. Montoya only: (1) 
intentional interference with contractual relations, and (2) enforcement of the no-
contest clause. 

The April 16, 2015 summary judgment order dismissed (without prejudice) 
Respondent's claim for intentional interference with contractual relations (claim 
1). The April 16, 2015 summary judgment order also found that no violation of the 
no-contest clause had occurred (claim 2). The Respondent has no remaining 
claims. 

24. Did the judgment or order appealed from adjudicate ALL the claims 
alleged below and the rights and liabilities of ALL the parties to the action or 
consolidated actions below? 

El Yes 

Z No 

25. If you answered "No" to question 24, complete the following: 

(a) Specify the claims remaining pending below: 

Appellants' claim regarding enforcement of the no.contest clause and surcharge 
remain pending. 
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(b) Specify the parties remaining below: 

All parties remain below. 

(c) Did the district court certify the judgment or order appealed from as a 
final judgment pursuant to NRCP 54(b)? 

O Yes 

Z No 

(d) Did the district court make an express determination, pursuant to 
NRCP 54(b), that there is no just reason for delay and an express 
direction for the entry of judgment? 

E Yes 

Z No 

26. If you answered "No" to any part of question 25, explain the basis for 
seeking appellate review (e.g., order is independently appealable under NRAP 
3A(b)): 

NRS 155.190(1) provides for an immediate right to appeal any order which fits the 
parameters outlined in sub-sections (a) though (p). As discussed above, the Order 
Instructing Trustee to Advance Funds applies to sub-sections (h), (j), (1), and (n). 
Accordingly, immediate appellate review is appropriate. 

27. Attach file-stamped copies of the following documents: 

• The latest-filed complaint, counterclaims, cross-claims, and third-party 
claims 

Petition for Declaratory Judgment (Exhibit D). 
Answer and Counterclaims of Eleanor Ahern (Exhibit E). 
Motion for Damages, Enforcement of No-Contest Clause, and Surcharge 
(Exhibit F). 

• Any tolling motion(s) and order(s) resolving tolling motion(s) 
N/A 
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• Orders of NRCP 41(a) dismissals formally resolving each claim, 
counterclaims, cross-claims and/or third-party claims asserted in the 
action or consolidated action below, even if not at issue on appeal 
N/A 

• Any other order challenged on appeal 

The following order is challenged in this appeal 
January 5, 2016 Order Instructing the Trustee to Advance Funds (Exhibit 
A). 

The following orders on are on appeal in the Consolidated appeal 
April 16, 2015 summary judgment order (Exhibit G). 
April 20, 2015 order regarding accounting (Exhibit I). 
July 7, 2014 order regarding pending motions (Exhibit K). 
June 23, 2015 judgment for attorneys' fees and costs (Exhibit M). 

• Notices of entry for each attached order 

The following notice of entry of order is applicable to this appeal 
January 11, 2016 notice of entry of Order Instructing Trustee to Advance 
Funds (Exhibit B). 

The following notices of entry of order are applicable to the 
Consolidated Appeal 
April 17, 2015 notice of entry of summary judgment order (Exhibit H). 
April 20, 2015 notice of entry of order regarding accounting (Exhibit J). 
July 8, 2014 notice of entry of order regarding pending motions 
(Exhibit L). 
June 30, 2015 notice of entry of judgment for attorneys' fees and costs 
(Exhibit N). 
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VERIFICATION 

I declare under penalty of perjury that I have read this docketing statement, 
that the information provided in this docketing statement is true and complete 
to the best of my knowledge, information and belief, and that I have attached 
all required documents to this docketing statement. 

Name of appellants: 
	

Jacqueline M. Montoya and Kathryn A. Bouvier  

Name of counsel of record: 	Daniel P. Kiefer 

Date: 	 March 1. 2016 
Signature of 
counsel of record: 
	

Is/ Daniel P. Kiefer 

State and county 
where signed: 
	

Clark County, Nevada 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that this DOCKETING STATEMENT was filed 
electronically with the Nevada Supreme Court on the 1 5' day of March, 2016. 
Electronic service of the foregoing DOCKETING STATEMENT shall be made in 
accordance with the Master Service List as follows: 

BROWNSTEIN HYATT FARBER SCHRECK 
TAMARA BEATTY PETERSON, ESQ. 
100 N. CITY PKWY. #1600 
LAS VEGAS, NEVADA 89106 

I further certify that I served a copy of this document by electronically 
mailing a true and correct copy thereof as follows: 

FREDRICK P. WAID 

Dated this 1st day of March, 2016 

Is/ Kelly Meade  

An Employee of the RUSHFORTI-I FIRM, Lm. 
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Exhibit A 

Exhibit A 



Electronically Hied 
01/05/2018 09:28;13 AM 

ORDR 

	

Todd L. Moody (5430) 	, 

	

2 I Russel J. Geist (9030) 	' 
HUTCHISON & STEFFEN, LLC 

3 I 10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 

4 11(702)  385-2500 
(702) 385-2086 FAX 

5 11 tmoodvtahutchlegal.cora 

6 
ttorneo for Fredrick P. Wald, 

7 ii  Court-appohlted Trgaiee 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

8 

9 

10 In the matter of 

THE W.N. COMM A  AND MARJORIE T. 
CONNELL LIVING TRUST DATED May 
18, 1972, an biter Vivo s Irrevocable Trust, 

CaSe No ;.• P-49-066425-T 
Dept. 26 

ORDER INSTR,UCTING TRUSTEE TO ADVANCE FUNDS 

Date of Hearing; 11/04/15 
17 	 Time of Hearing: 9;00 s.m. 

1$ 	A hearing was held on November 4, 2015 on a Motion for Distribudon of Trust Income 

19 in Accordance with the Court' S Summary Judgment Dated April 16, 2015 on_ Order Shorten -ill-1g 

20 Time ("Motion") filed by Eleanor Connell Hartman Ahern ("Elexinor"). Both Fredrick P. Waid, 

21 acting Successor Trustee ("Tnistee") of The W.N. Connell and Marjorie T, Connell Living 

22 Trust, dated May 18, 1972 ("Trust"), and Jacqueline M. IVIOntes and 'Cathryn A. Bouvier 

23 responded to the motion. Eleanor Connell Hartman Ahern ("Eleanor") was represented by Kirk 

24. Lenhard and Tammy Peterson of Brownstein, Hyatt, Farber & Schreck, LLP; the Tratee was 

25 represented by Todd L. Moody of Hutchison & Steffen, LLC; and Jacqueline M. Montoya and 

26 Kathryn A. Bouvier were represented by Joseph J. Powell of The Rushforth Firm. Having 

27 considered the Motion, the responses thereto, and the evidence and arguments presented at the 

28 I time of hearing, 
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IT IS HEREBY ORDERED that the Motion is granted irk part arid denied in part, and 

2 the Court instructs the Trustee as follows: 

3 	1, 	The Trustee will advance to F....leanor $5,0000O/.month for living mkpensoa from 

4 	 November 2015 to Febmary 2016; 

5 	2. 	The Trkkstee will advance to Eleanor $10,000.00/montli, payable directly to 

6 	 Brownstein Hyatt Farber Schreck, LL.1=', for ongoing attorney's fees from 

7 	 November 2015 to February 2016; and 

8 	3, 	The Trustee will advance to Eleanor $30,000.00, which may be paid in monthly 

9 	 installments, payable directly to Brownstein Hyatt Farber Selina., 1.12, for past 

10 	 attorney's fees. 

11 	IT IS FURTHER ORDERED that the Tiustee is only required to advance 'fluids if such 

12 funds are available; 

/ 

/1/ 

// / 

1/1 

I / I 

18 	11 / 

19 	1/ 

20 	/ / / 

21. 	11/ 

22 	/ 

23 	// 

24 	/ I 

25 	III  

26 	/ / / 

27 	1/1 

28 
-2- 



IT IS FURTHER ORDERED that lho advanced funds are to be repaid by Eleancir upon. 

2 ii  settlement or resolution of this 	e. 

3 	Dated this2ghty 	ber, 2015. 

4 

5 

6 

7 I Submitted by: 

8 MITI*SM &STEFFEN, I-LC 

111 1  

100 W. Al br,, 200 
'4 

L.es egas, NV 891 5 
trnoo 	butellegal.com   
rois J i.utehlegal.oqm  

A riorneys for Fredrick P. Wald, 
Court-appointed Trustee 

- 3 - 

Approved as to form and content: 

BROWNSTEIN HYATT FARBER 

18 

19 	B. Lenhara, Estf.'(1437 
Beatty Peterson, E45218) 

20 11 1100 North City Parkway, Suite 1600 
Vesas, NV 89106-4614 

211 klenrdbfs.ccin 

22 
'WOO° bhis.com   

23 

24 

25 

26 

27 

28 



Exhibit B 

Exhibit B 



1 NEOJ 
Todd L. Moody (5430) 

2 Russel J. Geist (9030) 
HUTCHISON & STEFFEN, LLC 

3 10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 

4 (702) 385-2500 
(702) 385-2086 FAX 

5 1.rtit..hutch1peogal.com   
rei stahutchle 1,eorn 

Electronically Filed 
01/1112016 11:51:42AM 

CLERK OF THE COURT 

6 
Attorneys for Fredrick P. graid Court-appointed Trustee 

DISTRICT COURT 

9 
	 CLARK COUNTY, NEVADA 

Z In the matter of 
11 

12 

13 

14 
Z 	NOTICE 	OF 01U LRINSTRUCBSTRAIE10_AD._. rCE FUNDS 15  

L. 
0 E;- 

NOTICE 1S HEREBY GIVEN that an Order Instructing Trustee to Advance Funds Col I 8 	16 
22 	was entered in the above-entitled matter on January 5, 2016. A copy of the Order is attached 

17 
hereto. 

18 

19 	
DATED this  /1  day of January, 2016, 

20 

Case No.: P-09-066425-T 
Dept. 26 . 

THE W.N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRUST DATED May 18, 
1972, an Inter Vivos irrevocable Trust. 

21 

22 

23 

24 

25 

26 

27 

28 

To- 	5i3 
Rus J. ist 030) 
100 W. Alt P ., Stk 200 
Las Vegas. NV 8914 
Phone: (702) 385-2500 
tmoody@butohlegalsorn 
rgeistahutchlegal.COM  

Attorney,s for Fredrick P. Wald Court-
appointed Trustee 



ploy‘c6 of Hutchison & Steffen, LLC 

1 	 CERTIFICATE OF SERVICE  

2 	Pursuant to NRC? 5(b), I certify that I am an employee of HUTCHISON & STEFFEN 

3 and that on this  I I  day of January, 2016,11 caused a true and correct copy of the above and 

4 foregoing NOTICE OF ENTRY Or _0_1R INSTRUCTING TRUSTEE TO ADVA 

5 FUNDS to be served as follows: 

6 
[ ] by placing same to be deposited for mailing in the United States Mail, in a 

sealed envelope upon which first class postage was prepaid in Las Vegas, 
Nevada; and/or 

f X ] pursuant to EDCR 8.05(a) and 8.05(f), to be electronically served through the 
Eighth Judicial District Court's electronic filing system, with the date and time 
of the electronic service substituted for the date and place of deposit in the mail; 
and/or 

1 Pursuant to EDCR 7.26, to be sent via facsimile; and/or 

to be hand-delivered; 

to the persons listed below at the address and/or facsimile number indicated below: 

Joseph J. Powell, Esq. 
The Rushforth Firm 
1707 Village Center Circle, Ste. 150 
Las Vegas, NV 89134 

17 Attorneys for Kathryn A. Bouvier and Jacqueline M Montoya 

7 

8 

9 

Kirk Lenhard, Esq. 
Tamara Beatty Peterson, Esq. 
Brownstein Hyatt Farber Sclareck, LLP 
100 North City Parkway, Suite 41600 
Las Vegas, NV 89106 
Arrorneys for Eleanor Connell klaronan Ahern 

20 

21 

22 

23 

24 

25 

26 

27 

28 	
- 2 - 



Elecironinally Filed 

01/05/2016 09:28:13 AM 

2 

4 

5 

ORDR 
Todd L. Moody (5430) 
Fame-U. Geist (9030 
HUTCHISON & STFFENJI  LLC 
_10080 West Alta Drive, Suite 200 
Las Vegas Nevada. 89145 
(702) 315-a500 
(702) 385r2086 FAX 
,tmaid 	toblel I • in 

utriBMIA. 

CLERK OF THE COURT 

6 

 

1
Atrorneysfar Fredrick P. Wedd, 

7 Court-appotaxed Mame 

DISTRICT COURT 

CLARK COUNTY)  NEVADA 

In the matter of 

THE W.N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRIIST DATED May 
18, 1972)  an Inter Vivo s Irrevooa.bie Trust, 

9 

10 

11 

12 

LL 13  

Cate Na P-09-066425 ,:r 
Dept, 26 

enr.Nu usT TO 	CE FUND 

Date of Hearing; 11404/15 
_ Time of Reariug: 9;00 a,m, 

11$$ .ee11;1 on November 4, 2015 on a Motion for Distribution of Trust Income 

tat Atee.+11111tat 	CClurt't Summary Judginent Dated April 16, 2015 on Order Shortening 

20 Time (*Motion") filed by Eleanor Connell Reitman Ahern C'Eleaner"), BothFrednek P. Wald, 

21 acting Succossor Trustee ("Trustee") of The W.N. Connell and Marjorie T. Connell Living 

22 Trust, dated May 18, 1972 ("Trust"), and Jacquelitvo M, Montoya and Kathryn A.13ottvier 

23 regpouided to the motion Eleamr Connell Hartman Ahern CSieriaor") was represented by Xirk 

24 Lenhard and Tammy Peterson of Brownstein, Hyatt, Farber & Soltreelc, ILI% the Trustee was 

2$ lemsented by Todd L. Moody of Hut4,thison & Steffen, LLC; ad jaeciuelinieM, Montoya. add 

Kathryn A, Bouvier were represented by Joseph J, Powell of Tho Ruabforin Firm. Raving 

ixinsidered the h/fotion, ths responses thereto, smith.° evidence and arguments presaged at the 

lime of hearing, 

26 

27 

28 



1 	IT IS HEREBY ORDERED that the Motion la wanted in port arld denied in port, and 

2 the Court instmeto the Trustee as follows: 

	

3 	1, 	The Trustee will advanee to Eleanor $.5,000.00/r3onth for living eaf.palkra from 

	

4 	 Novenber 2015 to February 20161 

	

5 	2. 	The Trustee will advance to Eleanor $10 1000.00/month, payable directly to 

	

6 	 Brownstein Hyatt Farber Schrock, LIR, fix ongoing attorneys fcf2L from 

November 201$ to February 2016; and 

	

8 	3, 	The Trustee will advance to Rbtonor 30,000,60, -which maybe' paid in monthly 

	

9 	 installments, payable directly to Brownstein Hyatt Farber Schrock, 1.P, for past 

	

10 	 attorney's fees, 

	

11 	Tr IS EURTI-IER ORDERED that the Truatee1 ctly mg-Biped to advance %olds if soch 

12 funds are available; 

	

13 	/1/ 

	

14 	/I/ 

	

15 	/11 

	

16 	II/ 

	

17 	/ 

	

18 	/// 

	

19 	1/ 

	

20 	/1/ 

	

21 	/ I / 

	

22 	Iii 

	

23 	/ 

24 

	

25 	/1/ 

	

2,6 	/1/ 

	

27 	/ 

28 
- 2 - 



IT IS -FURTHER ORDERED that trie advanced &ads are to be repaid by Eleanor apoa 

2 tietaement or mutation. of this 
sr 

3 	Dated thisa25klay 

4 

5 

13 I ii‘torneys for Fredeid# P. Wald, 
14 Coart-appointa Malec 

g 15 
y 	I Approved as to form and content 

16 
17  II AIWITZI 	 R TE,  IN HYATT FARBE 

19 B 	Lenhard, Hatt-1. 1437 
Beatty Potflaan, Es 

20I oo Noah City -Parkway, Suite 1 
Uk 	 Vegas T.W 8910-4614 

21 I Iclettha 	blifs.eran 
loters en bhirs.com  

25 

26 

27 

28 
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Exhibit C 



Electronicaily Filed 
02110/2016 11:12:31 AM 

NoAs 
JOSEPH J. POWELL 
State Bar No. 8875 
DANIEL KIEFER 
State Bar No. 12419 
THE RUSHFORTH FIRM, LTD, 
P. 0, Box 371655 
Las Vegas, NV 891,37-1655 
Telephone: (702) 255-4552 
fax: (702) 255-4677 
e-mail: probate@rushforthfirm.com  
Attorneys for Jacqueline M. Montoya 
and Kathryn A. Bouvier 

DisTRier COURT 

Qsik. 14;44-- 

CLERK OF THE COURT 

CLARK COUNTY, NEVADA 
9 

10 

11 
	In the Matter of 

12 THE W.N. CONNELL and MARJORIE T. 
CONNELL LIVING TRUST, dated May 18, 

13 	1972, 

A non-testamentary trust. 	I 

Case No. P-o9-066425-T 
Department: 26 (Probate) 

NOTICE OF APPEAL 

NOTICE IS HEREBY GIVEN that the above named, JACQUELYN M.MONTOYA and 

KATHRYN A. BOUVIER, by and through their counsel of record JOSEPH J. POWELL, and 

19 DANIEL P. KIEFER, of THE RUSHFORTH FIRM, hereby appeal to the Supreme Court of Nevada 

20 

21 

22 

23 

24 

25 

26 

27 

28 

ri-ADOCS\14-(heaantaya-1724215CNCIT1CVA50209-wpd. 	 AVE I 



the Order: Instructing Trustee to Advance Funds' entered in this action on January ii, 2010 

2 	
DATED: February to, 2016. 

3 	
THE RUSHFORTH FIRM, LTD. 

4 

5 
	

By; 
J. POWELL 

ate Bar No. 8875 
DANIEL KIEFER 
State Bar No. 12419 
THE RUSH FORTH FIRM, LTD. 
P. 0. Box 371655 
Las Vegas, NV 89137-1655 
Telephone: (702) 255-4552 
fax: (702) 255-4677 
e-mail: probate@rushforthfirm,com  
Attorneys for Jacqueline M. Montoya 

and Kathryn! A. Bouvier 

13 

16 

17 

18 

19 

2.0 

21 

22 

23 

24 

25 

26 

27 	
This order is immediately appealable pursuant to NUS 155.190(h), (J), (I) and (I). 

28 
2  The order was enlered on January 5, 2016. The notice of entry of order was entered on January IA. 2016. 

NADoc.st,stosactstoya-1.7242.csoloncni6o2og.v.rpcl 
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7 

8 

9 

10 

11 

12 



CERTIFICATE OF MAILING  AND  ELECTRONIC DELIVERY 

I hereby certify that on the lot h  day of February, 2016, I served a true and correct copy of 

the above and foregoing NOTICE OF APPEAL upon all counsel of record by electronically serving 

the document, to each person as indicated below, and by placing a true and correct copy thereof, 

enclosed in a sealed envelope, in the United States Mail at Las Vegas, Nevada, with first 

class postage thereon prepaid, addressed as follows; 

BROWNSTEIN FIYATI FARBER SCHRECK, LLP 
Tamara Beatty Peterson, Esq. 
100 North City Parkway, Suite 160o 
Las Vegas, Nevada 89106 
Tel: (702) 382-2101 
Attorneys for Eleanor Connell Hartman Ahern 

Hutchison & Steffen, LLC 
Michael K. Wall, Esq. 
Todd 1.... Moody, Esq. 
loo8o West Alta Drive, Suit 200 
Las Vegas, Nevada 89145 
Attorneys for Interim Trustee, Fredirick Waid 
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Exhibit B 



Electronically Filed 
09/27/2013 01:33:35 pm 

B. 

5 

PETN 
THE RUSHFORTH FIRM, LTD. 
JOSEPH J. POWELL 
State Bar No. 8875 
P. O. Box 371655 

4 Las Vegas, NV 89137-1655 
Telephone (702) 255-4552 
fax: (702) 255-4677 

6 e-mail: probate@rusbforthfirm.com  
Attorneys for Jacqueline M. Montoya 

7 

1 

2 

3 

17,4x.tio. 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 
10 

11 

12 
In re the Matter of the 

13 
THE W.N. CONNELL and MARJORIE 

14 T. CONNELL LIVING TRUST, dated 
15 May 18, 1972 

16 
	

A non-testamentary trust. 	Case No.: P-o9-o66425-T 

17 
	 Department: 26 (Probate) 

18 FET1TI0N FOR DECLARATOJY  J UD GM ENT,RE GARD IN_Q.,U,411Irsi,a.TEO_F TRUST 
ASSET 	ANT RS 0.0 N 0_1 53_.03_I1_10 AND NRS 164_.QMODA  

19 
Date of Hearing: October 11, 2013 
Time of Hearing: 9:30 a. in. 

JACQUELINE M. MONTOYA ("Jacqueline"), as both an individual and also in her 

capacity as the trustee of the "MTC Living Trust" dated December 6, 1995, by and through 

her counsel of record, JOSEPH J. POWELL, Esq., of THE RUSHFORTFI FIRM, LTD., 

hereby respectfully seeks a declaration that ELEANOR C. AHERN -, also known as Eleanor 

Marguerite Connell Hartman, both individually and in her capacity as the trustee of "The 

W.N. Connell and Marjorie T. Connell Living Trust" (Trust"), dated May 18, 1972, is 

8 

9 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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entitled to only a 35% proportion of all income generated from gas, oil, and mineral leases, 
2 which are owned partially by the Trust and partially owned by another trust established by 
3 

Marjorie T. Connell and in turn a declaration that Jacqueline and her sister, KATHRYN A. 
4 
5 BOUVIER ("Kathryn") are entitled to the other 65% proportionate share of the income 

generated from these same gas, oil, and mineral leases. Jacqueline respectfully declares as 

7 follows: 

	

8 	
A. OVERV1P.W 

9 

	

10 
	Recently, Mrs. Ahern has asserted, without providing any logic or authority to 

11 support such assertion, that she is entitled to 100% of the proceeds from the leases for 

12 the Texas property and has refused to distribute the 65% proportion that has been 

13 distributed to Jacqueline and Kathryn since Mrs. Connell's death in May of 2009, and 

14 was previously distributed to Marjorie for the previous 29 years. 
15 

	

16 
	 B. JURISDICTION OVER TRUST 

	

17 
	B.1 This Court already has jurisdiction over "The W.N. Connell and Marjorie T. 

18 Connell Living Trust", dated May18,1972 ("Trust") and. in turn Ms. Ahern. Pursuant to the 

19 "Order Assuming Jurisdiction Over Trust, Confirm Trustee, and for Construction of and 
20 

Reform of Trust Instrument", dated September 4, 2009, this Court assumed jurisdiction 

22 over the Trust and confirmed Ms. Ahern as trustee of the Trust. 

	

23 	B.2 Additionally, on information and belief, Ms. Ahern has continued to serve in 

24 the role as trustee of the Trust from that point in time through the present, 

	

25 	
.3 There is nothing that has been discovered after review of the court file which 

26 
27 indicates that any petition to remove this Court's jurisdiction over the Trust was ever filed 

28 subsequent to the September 4, 2009 Order, 
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C. BACKGROUND HISTORY 

C.1 W.N. Connell, also known as William N. Connell, and Marjorie T. Connell 

("Marjorie") established 'The W.N. Connell and Marjorie T. Connell Livin g  Trust" on May  

18, 1972. 

C.2 By  the express terms found on page one of the Trust instrument, the Trust 

revoked and entirely  replaced a previous trust that was executed by the Colinas on 

December 1, 1971, which was described as a 'revocable living  trust". 

C.3 A copy of the Trust is attached hereto as Exhibit "A" and is hereb y  

incorporated by this reference. 

C.4 During the joint lifetimes of the Connells, all of the Trust assets were to be 

administered as prescribed under "Trust No. 1", which was a general, undivided "pot" trust. 

C. 	After the death of the predeceased grantor, the Trust was to be divided into 

two subtrusts, known respectively as "Trust No. 2" and "Trust No. 3". 

C.6 In describing the subtrusts in general, yet not entirely completely  precise 

terms, Trust No. 2 was what would commonly be referred to as the "Decedent's Trust", 

while Trust No. 3 was what would commonl y  be referred to as the "Survivor's Trust". 

However, Trust No, 3 was also to serve as a "marital" trust as well. As to this marital trust 

component of Trust No. 3, Section Third of the Trust, titled "Marital Deduction" contains 

the following  clause: 

The Trustee shall allocate to Trust No. 3 from the Decedent's separate 
property the fractional share of the said assets which is equal to the 
maximum marital deduction allowed for federal estate tax purposes, 
reduced by the total of any other amounts allowed under the Internal 
Revenue Code as a Marital Deduction which are not a part of this trust 
estate. In making the computations and allocations of the said property to 
Trust No. 3 as herein required, the determination of the character and 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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ownership of the said property and the value thereof shall be as finally 
established for federal estate tax purposes. This distribution is being made 
without regard to the death taxes payable by reason ofthe Decedent's death, 
which taxes shall be paid from Trust No. 2 only. 

C.7 As to the Texas property, and more precisely the acreage and accompanying 

rights in minerals, gas, and oil on such acreage, which is the focus of this Petition, there is 

certainly a reference to that land and those rights being Mr. Connell's separate property. 

C.8 As outlined on schedule A for the Trust, which was executed the same day as 

the Trust, there is clear reference to real property in Upton County, Texas and oil, gas, and 

mineral rights/leases being the separate property of Mr. Connell. A copy of Schedule A of 

the Trust is attached hereto as Exhibit "B" and is hereby incorporated by this reference. 

C.9 W.N. Connell died on November 24, 1979. Mr. Connell died as a resident of 

Boulder City, Nevada. 

C.10 Therefore, Trust No. 3 became Marjorie's trust, meaning that she was free to 

amend the provisions of it or to revoke it entirely as she saw fit. Specifically, Marjorie was 

given a power of appointment over Trust No. 3. 

C.ii As to Trust No. 2, it became irrevocable upon Mr. Connell's death. The 

provisions of Trust NO. 2 expressly state that all income generated from it shall be paid to 

the "Residual Beneficiary" which was/is Ms. Ahern. As it relates to income distributions, 

Trust No. 2 also contained the following statement: 

In the event that any of the real property located in Upton County, Texas, 
as listed on the original Schedule "A" attached hereto, forms a part of the 
corpus of this Trust, the Residual Beneficiary shall be paid an additional 
payment from the income received from the Decedent's half of the 
community property, whichforms a part of the corpus of this Trust from the 
real property located in Upton County, Texas. 

C.12 Trust No. 2 also stated that "Alf other income received by this Trust shall be 
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distributed to the Survivor". 

C.13 As to principal distributions from Trust No. 2, Marjorie, as the surviving 

Trustor, had various powers over principal distributions. 

C.14 On May 6, 1980, Marjorie and Ms. Ahern executed a document titled 

6 'Substitution of Trustee". A copy of the "Substitution of Trustee" is attached hereto as 

7 Exhibit "C" and is hereby incorporated by this reference. 

C.15 The purpose of the "Substitution of Trustee" was to add Ms. Ahern as a co-

trustee with Mrs. Connell of the "separate property of W.N. Connell presently held in the 

above-entitled Trust" in accordance with the terms of Trust No. 2. 

C.16 On December 16, 1980, a state of Texas "Inheritance Tax Return----Non- 

13  Resident" was executedby the tax prep arer, Darrell Knight of Darrell Knight Assoc. Inc.-PC, 

out of Abilene, Texas, and Mrs. Connell, in her capacity as executrix of the Estate of Mr. 

Connell, for Mr. Connell. A copy of the Texas Return is attached hereto as Exhibit "D" and 

is hereby incorporated by this reference. 

C.17 In the schedules attached to the Texas Return, there is reference to land in 

Upton County, Texas and also mineral rights on that same land being split in a proration 

close to 65%/35% (the precise split was 64.493%  and 35.507%), with the schedules 

reflecting "ownership" by Marjorie of the larger amount and "ownership" by Ms. Ahern of 22 

the smaller amount. 

24 	C.18 A Federal Estate Tax Return, Form 706, Was also prepared and filed in 1980 

for Mr. Connell as well. In fact, the Form 706 was prepared prior to the Texas Return and 

was the basis for the allocation and figures reflected on the Texas Return. It was a Nevada 

accountant who calculated the applicable allocations, including the marital deduction 
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1 percentage. Therefore, all of the intricate calculations, including the allocations between 
2 Trust No. 2 and Trust No. 3, were done for purposes of the Form 706. As such, Mr. Knight 

simply tookthose percentages from the Form 706 and in turn applied thern to the appraised 

value of the surface and minerals in Upton County, Texas, 5 
6 	C.1.9 Both the Form 706 andthe Texas Return were submitted together to both the 

7 IRS and the state of Texas. A closing letter was later received from the IRS approving of the 

Form 706 and the amount that had been submitted as owing tax. Similarly, the State of 

Texas, via the State Comptroller, also accepted the Texas Return as well. Copies of both of 

those documents can be submitted upon request of this Court. 

12 	C.20 Unfortunately, a copy of the Form 706 that was filed for Mr. Connell's estate 
13 cannot be located. Despite the diligent efforts of Jacqueline to locate a copy of the Form 

706 she has simply had no success in finding it. These efforts have included Jacqueline, in 

her capacity as the personal representative of Marjorie's estate, making a request to the 

Internal Revenue Service. After searching their records, the IRS informed Jacqueline that 

they were unable to locate a copy of the Form 706 that was filed. A copy of the letter from 

the IRS which informed Jacqueline of this fact can be provided upon the request of this 

Court. In addition, to seeking a copy of the Form 706 directly from the IRS, Jacqueline has 

spent numerous hours looking through all of the records that she has copies of, which has 

included looking through storage sheds and safe deposit boxes. 

C.21 Despite not being able to locate a copy of the Form 706, as noted above, the 

• proof of the figures reflected therein is evidenced by the those which were in turn reflected 

on the Texas Return. Therefore, the Texas Return is the only surviving document that can 

be used to establish the proof of the allocations between the No. 2 and No. 3 subtrusts. 
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C.22 Marjorie died on May 1, 2009. Marjorie died as a resident of Clark County, 

Nevada. 

C.23 Up to the date of her death, Marjorie was receiving approximately 65% of the 

income generated by the various oil, gas, and mineral rights' leases that had been signed 

over the years from the time of Mr. Crania's death. Therefore, she had been receiving 

distributions from these income sources for approximately 29 years. At no time did Ms. 

Ahern ever dispute that allocation of the income distributions between herself and Marjorie. 

In fact, Ms. Ahern, in her capacity as a co-trustee of the Trust, signed every document, 

including oil and gas leases, division orders, and tax returns, etc. 

12 	C.24 Even Ms. Ahern's divorce documentation from 1984 acknowledges and 

13 documents the 6596/35% split. For purposes of privacy, such documentation can be 

provided to this Court for in camera review should this Court request it. 

C.25 In the Last Will and Testament of Marjorie T. Connell, which was executed 

by Marjorie on January 7, 2008, which is attached hereto as Exhibit "E" and is incorporated 

herein by this reference, Marjorie exercised her power of appointment over Trust No. 3 of 

the Trust. Specifically, under section 4.1 of her Will, which was titled "Exercise of Power 

of Appointment Granted by William N. Connelr, Marjorie declared the following: 

In the W.N. Connell and Madorie T. Connell Living Trust dated May 18, 
1972, Article Fifth Trust No. 3 Paragraph B(2) of the Trust, I was granted 

23 	 a testamentary power of appointment. I hereby exercise that power of 
appointment and appoint the entire principal and the undistributed income 
in Trust No. 3, if any, on my death to JACQUELINE MONTOYA and 
KATHRYN ANNE BOUVIER to be distributed in trust in accordance with 
the provisions of the MTC LIVING TRUST dated December 6, 1995, as 
restated on January 7, 2008. 

C.26 To ensure that Marjorie's exercise of the power of appointment was 
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1 recognized by Ms. Ahern, in her capacity as the now sole trustee of the Trust due to 

2 Ma.tjorie's passing, a letter dated May 21, 2009 was sent to Ms. Ahern by Marjorie's estate 
3 

planning attorney, David A. Strauss, notifying her of the such action being taken by 
4 
5 Marjorie under the terms of her Will. A copy of the Attorney Strauss' letter to Ms. Ahern 

6 is attached hereto as Exhibit .r and is incorporated herein by this reference. 

	

7 
	

C.27 Marjorie executed the MTC Living Trust on December 6,1995. Mrs. Connell 

8 subsequently executed a restatement of the MTC Living Trust on January 7, 2008. A copy 
9 

10 
of the MTC Living Trust is attached hereto as Exhibit "G" and is incorporated herein by this 

11 reference. 

	

32 	C.28 The currentbenieficiaries of the MTC Living Trust are Jacqueline and Kathryn, 

with Jacqueline serving as the sole trustee. 

C.29 As noted above, on September 4, 2009, Ms. Ahern, as trustee of the Trust, 
15 
16 obtained the "Order Assuming Jurisdiction Over Trust, Confirm Trustee, and for 

17 Construction of and Reform of Trust Instrument". As can be seen from the title of the 

18 Order, the Order had the effect of confirming the intended construction of Trust No. 2 in 

19 compliance with the stated intent of Mr. Connell, while at the same time reforming Trust 
20 

No, 2, 
21 

	

22 
	C.3o As to Trust No 2, the Order, in part, confirmed that following the death of Ms. 

23 Ahern, the beneficiaries of Trust No. 2 would be Jacqueline and Kathryn, in equal shares. 

24 The Order also had the effect of establishing that upon the resignation or incapacity of Ms. 
25 

Ahern that the trustee of Trust No. 2 would be Jacqueline, or, if she was unable to serve, 
26 

then Kathryn. 
27 

	

28 
	C.31 As will be detailed further herein, since Marjorie's death, Jacqueline and 
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Kathryn have been receiving approximately 65% of the income generated from the various 

leases that have been signed regarding the Texas properties, with Ms. Ahern continuing to 

receive the remaining 35% as she has been for approximately the last 33 years. 

D. PETITION FOR DECLARATORY RULING REGARDING INTERESTS IN TEXAS 
PROPERTY AND INCOME GENERATED FROM LEASES 

Di This Petition is brought pursuant to NR83o.04o,NRS153.031(1)(e), and NRS 

164.033(l)(a). 

D.2 NRS 30.040 provides for the following: 

1. Any person interested under a deed, written contract or other writings 
constituting a contract, or whose rights, status or other legal relations are 
affected by a statute, municipal ordinance, contract orfranchise, may have 
determined any question of construction or validity arising under the 
instrument, statute, ordinance, contract or franchise and obtain a 
declaration of rights, status or other legal relations thereunder. 

2. A maker or legal representative of a maker of a will, trust or other 
writings constituting a testamentary instrument may have determined any 
question ofconstruction or validity arising under the instrument and obtain 
a declaration of rights, status or other legal relations thereunder. Any 
action for declaratory relief under this subsection may only be made in a 
proceeding commenced pursuant to the provisions of title 22 or 1,3 of INTR.% 
as appropriate. 

D. 	NRS 153.031(1)(e) provides for the following: 

1. A trustee or beneficiary may petition the court regarding any aspect of 
the affairs of the trust, including 

(e) Ascertaining beneficiaries and determining to whom property is to pass 
or be delivered upon final or partial termination of the trust, to the extent 
not provided in the trust instrument,. 

D.4 NRS 164.033(1)(a) provides for the following: 

/. The trustee or an interested person may petition the court to enter an 
order: 
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(a) If the trustee is in possession of or holds title to, property and the 
property or an interest in it is claimed by another. 

D.5 As stated out the outset of this Petition, within the last few months Ms. Ahern 

has asserted, without providing any logic or authority to support such assertion, that she 

is entitled to 100% of the proceeds from the leases for the Texas property and has refused 

to distribute the 65% proportion that has been distributed to Jacqueline and Kathryn since 

Mrs. Connell's death in May of 2009, and was previously distributed to Marjorie for the 

previous 29 years. 

D.6 Specifically, Jacqueline and Kathryn have not received distributions for the 

months of July, August, and September of 2013. Previous distributions had been averaging 

in the range of $30,000 to each for Jacqueline and Kathryn. Therefore, as of the date of 

this filing, Jacqueline and Kathryn have experienced losses in excess of approximately 

$100,000 each. 

117 As noted, there has been absolutely no explanation from Ms. Ahem as to why 

and under what authority she feels justified in undoing 33 years of precedent and now 

believes that she is entitled to 100% of the income from the leases. It seems as though the 

only answer being offered by Ms. Ahern is "because". 

118 As noted above, the allocation of a 65%/35% of the ownership of the Texas 

land and the leases involving the land, and more specifically what is actually in the soil and 

beneath it, was done in 1980. There is nothing to indicate that this allocation was done 

improperly at the time that it was done. Furthermore, there were professionals advising 

Marjorie as to how to accomplish this task as evidenced by the Form 706 as reflected in the 

Texas Estate tax return. 
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D.9 Therefore, Jacqueline and Kathryn are extremely perplexed as to what has 

occurred in Ms. Ahern's mindset that would prompt her to believe that she is now entitled 

to 100% of the income from these leases despite 33 years of established precedent without 

complaint or assertion of mistake. 

aio As established, the allocation of the 6556/35% split occurred a very long time 

ago and under the supervision and expertise of professionals. There is absolutely nothing 

to suggest that this allocation was inappropriately done in 1980 and Ms. Ahern has never 

once asserted anything to this effect, either during the 29 years following the death of Mr. 

Connell in which Marjorie was receiving 65% of the income, nor the past 4 years since 

12 Marjorie's death in which the 65% has been equally divided between Jacqueline and 

Kathryn. 

D.11 Furthermore, this allocation was accepted by both the state of Texas, via the 
15 
16 Comptroller, and the IRS. If either entity felt that the allocation being made was being done 

17 improperly, then both of these entities would surely have voiced concern. Likewise, as a co-

trustee, Ms. Ahern had ample opportunity to voice a belief that the allocation was done 
19 improperly and to seek its redress. However, no such action was ever taken and no proof 
20 

of mistake or error has ever been documented. Therefore, it must be determined that the 
21 

22 allocation was properly made in 1980, which is why it is also logical that for the past 33 

23 years the allocation has been accepted and followed by Ms. Ahern without incident. 

24 
	

D.12 Even in the off chance that the allocation was not done with complete 
25 

precision, it is simply too late to question and rehash the issue, as returns have been filed 
26 

27 
and accepted and rights have become vested under numerous equitable principles. Just as 

28 with statutes of limitations, or even with the offering of subsequently discovering a will of 
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1 a decedent years after a probate has been conducted and concluded, there simpl y  becomes 
2 a point in time when it is simpl y  too late to seek redress of an issue. 
3 	

D.13 As to why  Ms. Ahern has only  recently  chosen to assert that she is entitled to 
4 
5 100% of the income derived from the leases, only she herself knows the motivation behind 

6 this. However, the exponential increase in the value of the leases/ro yalties derived from 

7 them may  have played a significant role in her unwarranted determination. 

D.14 To get full appreciation of what has occurred here, and wh y  the actions of Ms. 

Ahern are so reprehensible and unacceptable, it is necessar y  to look back at the relevant 

factors that are at play  and what has transpired over the last 3 3 years. 

D.15  Marjorie managed the 1972 Connell Trust properties until her death in 2009. 

She did the active negotiating  with oil companies and surface users and consulted other 

relatives on decisions on the properties. 

D.16 Around the year 2000, Marjorie's health began to fail. She was still a resident 

of Las Vegas, as was Jacqueline. Marjorie re quested that Jac queline help her with the 

record keeping, deposits, and other aspects of managing  the Texas oil and gas properties. 

In respecting  Marjorie's instructions, Jac queline checked the mail, kept the records, and 

deposited the run checks. Marjorie and Ms. Ahern handled the leases and division orders, 

and the signing  and copying  of all documents. At no time did, Jacqueline ever act as t rustee, 

but instead she acted at the direction of Marjorie who was a co-trustee. Again, Jacqueline 

was an aide to her grandmother and acted at her grandmother's direction. 

D.17  The money  from the 1972 Connell Trust continued to be dividedbetween Ms. 

Ahern and the MTC Living Trust in the same manner in which it had been divided since 

1980: 65% and 35%. The routine administrative duties followed b y  Jacqueline each month 
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included gathering the checks from the trust post office box and depositing them into an 

account in the name of Marjorie Connell and Ms. Ahern, which has been a longstanding 

account that was originally opened by Marjorie and Ms. Ahem in 1980. This account has 

always been referred to and commonly known by the parties as the "oil and gas account." 

6 D.18 As soon as all the income checks were in the bank from the various leases in 

effect, at approximately the -first of the month, Jacqueline would proceed to divide the 

money, with 35% going to Ms. Ahern, and 65% going to Marjorie. Following Marjorie's 

passing, the 65% that previously went to Marjorie would now be divided between 

Jacqueline and Kathryn equally. Within the first few days of each month, the two parties, 

12 Ms. Ahern and Marjorie, which became three parties at the death of Marjorie, were able to 

13 rely on their share of the previous month's income from the various leases being reflected 

in their own individual bank accounts. 

D.19 As part of this process, Jacqueline routinely and faithfully put the financial 

records on computer concerning the leases and the associated business expenses in tracking 

this information, allocated the money from the leases, and gave updates to Ms. Ahern and 

Kathryn. 

D.20 In recent times, Jacqueline, with the assistance of other professionals, has put 

in a tremendous amount of time and energy in negotiating new leases for the Texas 

properties, which, as noted above, was a task that had previously been done by Marjorie. 

24 Once the terms of a newlease, or the renewal of a previous lease, had been agreed upon and 

reviewed by professionals specializing in the field, Jacqueline gave Ms. .Ahern the original 

documents and Ms. Ahern would sign them in the presence of a notary, and return the 

original and copies to Jacqueline. When production was developed in any well, Jacqueline 
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would get the division order from the mail and deliver it to Ms. Ahern to be signed and then 

returned the document to the oil and gas purchaser for payment. 
3 

D.21 Once the proceeds from the various leases were received and deposited in the 
4 

5 
coil and gas account", Jacqueline divided the net income in the exact percentages that they 

6 had followed since 1980. Additionally, Jacqueline also dealt with an accountant in 

7 California, Corey Haim of Fast Tax, who had done the income taxes for approximately 8 to 

8 9 years for Marjorie, furnishing him with the 1099's and Jacqueline's records reflect the 
9 

10 
amount of money received from each purchaser of the oil and gas. Following Marjorie's 

11 passing, Ms. Ahern was agreeable to continue to have Mr. Haina continue to prepare the 

12 necessary returns. 

13 	13.22 In addition to these tasks, Jacqueline also kept all of the check stubs and 
14 

totaledthem at year end for tax purposes. Jacqueline reconciled the income with the 1099's 
15 

16 
and gave all interested parties a three page summary at year end. 

17 
	D.23 As a matter of habit, the only time Jacqueline did not issue 100% of the 

18 income from the oil and gas account was when she started withholding a percentage of the 
19 income around the July runs so that there would be sufficient funds to pay the ad valorem 
20 

taxes due in Upton County, Texas when that bill was received in October. Ms. Ahern was 
21 

22 aware of this hold back for this purpose and verbally approved of such practice on multiple 

23 occasions. All expenses, income tax, accounting and legal fees, ad valorem taxes, and any 

24 miscellaneous expenses, such as office supplies, were dutifully deducted frora distributions. 
25 

All expenditures were reported to Ms. Ahern annually on the year-end report from 
26 

27 
Jacqueline. So that there is no confusion as to what capacity Jacqueline was acting since 

28 Marjorie's passing, it is necessary to keep in mind that Jacqueline has been serving as the 
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sole trustee of the MTC Trust since Marjorie's death. 

D.24 As stated above, a significant increase in value derived from the leases, and 

one in particular, occurred. in 2012. In this time frame, a very lucrative lease was entered 

into with Apache Corporation covering part of the property in Upton County, Texas. The 

6 total bonus on this lease totaled in the millions, and Ms. Ahern, Jacqueline and Kathryn 

together received a total of $1.7 million. This bonus was divided in the usual 65,6/35% ratio. 

D.25 The signing of the lease leading to the bonus occurred in approximately April 

of 2013. On approximately July 4' and July 5th  of 2013, a fair amount of time after the $1.7 

million bonus was received, without any warning or explanation, Ms. Ahern had the post 

12 office box closed where income checks generated by the leases were mailed to. 

13 Additionally, at this same point in time, Ms. Ahern subsequently instructed the bank where 

the "oil and gas" account was located to take no direction from Jacqueline and to refuse to 

speak with her. For purposes of clarification, Jacqueline had been given signatory rights 

on the account by Marjorie to act on her behalf and as such access to the funds of the 

account to carry out the tasks that Jacqueline had performed at Marjolie's request, as has 

been detailed above. 

D.26 The monthly payments from the income generated from the leases continued 

to be received from Ms. Ahern after the above actions were taken towards Jacqueline and 

Kathryn. The checks were smaller than they should have been and were distributed later 

than they had been when Jacqueline was making the distributions to each of the personal 

accounts. However, as noted above, all distributions stopped in July of 2013, when no 

checks were received by either Jacqueline or Kathryn. 

D.27 Given the actions that were occuning, counsel based in Texas for Jacqueline 
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3 

and Kathryn contactedthe Texas counsel for Ms. Ahern to attemptto get an understanding 

of why Ms. Ahem was taking these actions. The explanation from Ms. Ahern 's counsel was 

that Ms. Ahern was entitled to 100% of the income from the leases and that any further 

distributions to Jacqueline and Kathryn. would be gifts to them given by Ms. Ahern. To 

6 cement this position, the June 2013 distributions to Jacqueline and Kathryn were smaller 

than they otherwise should havebeen. On the deposit slip with the checks it was noted that 

the amounts were 'gifts" . To reiterate, following the June 201.3 distributions, no additional 

distributions have been forthcomimg to Jacqueline and Kathryn. 

D.28 As stated above, there is no justification for what is occurring and as such it 

12 is crucial that this Court render an order declaring that Ms. Ahern has only a 35% interest 

in the proceeds generated from the oil, gas, mineral leases and that the remaining 65% 

belongs to the MTC Trust. As established, a 65%/35% split has been occurring for 33 years 

now and there is no reason nor justification for upsetting this long standing precedent and 

practice. 

D.29 Therefore, Jacqueline respectfully requests that this Court take all necessary 

action and make such rulings as are appropriate to force the status quo back into place. 

E. DAMAGES 

Jacquie and Kathryn have incurred substantial attorney 's fees and costs in having 

to seek this declaratory judgment based on the unwarranted actions of Ms. Ahern. As such, 

Jacquie, on both her behalf and on behalf of Kathryn, hereby requests that this Court hold 

Ms. Ahern responsible for the damages that she has triggered by her unjustifiable and 

unwarranted actions. This request is made based on. the provisions of NRS 153.031(3)(b), 

based on the applicability of that provision through NRS 164.005. However, the amount 
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of damages will be discussed and set forth in an additional related petition that will be filed 

shortly hereafter. Therefore, for the sake of clarity, the request for damages is hereby made 

and preserved, but topic will be addressed in great detail in a related petition so as not to 

distract or confuse the straightforward declaration of rights and interests that is sought 

herein. 

1 

2 

3 

4 

5 

6 

F. PRAYER 

JACQUELINE M. MONTOYA hereby prays for an Order of this Court: 

F.1 	Declaring that: 

(a) ELEANOR C. AHERN, also known as Eleanor Marguerite Connell 

Hartman, both individually and in her capacity as the trustee of "The W.N. Connell 

and Marjorie T. Connell Living Trust", dated May 18, 1972, is entitled to only a 35% 

proportion of all real property located in Upton County, Texas, including the income 

generated from gas, oil, and mineral leases relating to such Upton County, Texas real 

property; and 

(b) JACQUELINE M. MONTOYA, in her capacities as a beneficiary and 

as the trustee of "MTC Living Trust" dated December 6,1995, and in her capacity as 

a beneficiary of the power of appointment exercised by Marjorie T. Connell over 

Trust No. 3 of the "The W.N. Connell and Marjorie T. Connell Living Trust", dated 

May 18, 1972, and KATHRYN A. BOUVIER, in her capacity as a beneficiary of the 

"MTC Living Trust" dated December 6,1995, and in her capacity as a beneficiary of 

the power of appointment exercised by Marjorie T. Connell over Trust No. 3 of the 

"The W.N. Connell and Marjorie T. Connell Living Trust", dated May 18, 1972, are 

entitled to a 65% proportionate share of all income generated from gas, oil, and 
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mineral leases relating to Upton County, Texas real property. 

F. 	Granting such other and further relief as the Court shall deem appropriate. 

Respectfully submitted, 

THE RUSHFORTH FIRM, LTD. 

JOSEPH J. POWELL 
State Bar No. 8875 
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TRUST 

("The W. N. Connell and Marjorie S. Conn-e,11 TAVing Trust."7 

TEIS TRUST AGREEMENT, made this /11.-day  of 	  

1972, by W. N. colraELL and HARJOILIE T. C(XNjELL, husband and wife, 

(hereinafter sometimes referred to aa the "Grantors", when 

reference , is made to them in their capacity as oreators of this 

Trust and the transferrors of the principal properties thereof), 

and W. I. COMNELL and MARJORIE T. cONNE1.1., of Las Vegas, Nevada, 

(hereinafter sometimes referred to as the "Trustee" when reference 

is made to them in their capacity as the Trustee or fiduciary 

hereunder), and by this instrument revoke the previous revocable 

living trust made by us on the 1st day of 'Dec., 1971: 

WITNESSETH.: 

WHEREAS, the Grantors desire by this Trust Agreement to 

establish a revocable trust for the uses and purposes hereinafter 

set forth, to make provision for the care and management of ' 

certain of their present properties and for the ultimate disposi-

tion of the trust properties; 

UOW, ThEREFoRE, the Grantors hereby viva, grant, transfer, 

set over and deliver as the original trust Estate, IN TRUST, unto 

the Trustee, who hereby declare that they have received from the 

Grantors all of the property listed on Schedule 'A °  Cw/hich 

schedule is attached hereto and made a part Of this Trust Agree-

ment), TO HAVE AND TO Holm THE SAME IN TRUST, and to manage, 

invest and reinvest the same and any additions that may from time 

to time be made thereto, subject to the hereinafter provided 

trusts and the terms and conditions', powers and agreements, 

relating thereto. 

. Additional property rrly be added to the trnst estate, at. 

any time and from time to time, by the Grantors, or either of 

them, or by any person or persons, by inter vivos act or testa-

mentary transfer, or by insurance contract or trust designation. 

pv 
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The property comprising the original trust estate daring 

the joint lives of the Granters shall retain its character as their 

community property or separate property, as designated on the 

attached Schedule "Ah. property subsequently received by the 

Trustee during the joint lives of the Grantors shall be listed 

on an appropriate schedule annexed hereto and shall have the 

separate or ceMmunity character ascribed thereto on such schedule. 

FIRST I NAME A.ND sENZFIcIARIES OF TRUST. The trusts created 

hereby shall be for the use and benefit of the Grantors and for 

ELEANOR MARG1JERITE . 00NNELL 1-1A.RTAAN 1  the daughter of W. N. COUN8LL 

by a prior marriage, and for her issue as hereinafter provided. 

ELEANOR mARGUEI1JTE CONNELL . HARTYAN shall hereinafter be designated. 

as the "Residual Beneficiary". 

This trust shall be known and identified as the 'W. 

Connell and marjoria T. Connell Living Trust', and, for purpose 

of convenience, shall hereinafter be referred to as !fruit 3o. 1. 

SECOND: 	USTNO. I. The Trustee shall hold, manager 

invest and reinvest the trust estate and shall collect the income 

thereof and dispose of the net income and principal as follows:. 

A. Income, The Trustee shall pay equally to the 

Grantors, -Uangi their joint lives, all community net inceme 

of the trust estate and shall pay to each Grantor all 

separate net income from his OK her respective share o
f the 

trust estate. Such income shall be paid to the Grantors 

unless the Trustee receives written notiCe from the Grantors 

that all income shall not he distributed but shall be 

accumulated by the Trustee and invested and reinvested as 

herein provided. 

B. Principal.... During the joint lives of the Grantors, 

the Trustee sfiall pay over ana distribute to a Grantor such 

part or all of the principal of his or her separate property 

and his or her share of the community property placed in this 

initial trust by that Grantor as he or she shall demand in a 

writing directed to the Trustee. 

C. Death of V.ther Grantor. Upon the death of the ,  

Grantor 1.7 -3s1--&- estr"--ia3—rrarlirst occur, the Trastee shall' 
divide the trust estate, Including all property received as 

a result of the decedent's death, as follows: 
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I. The trust estate and ail property recei
ved' 

as a result oE the deeedant's death shall b
e divided 

Into two parts, each part to be administere
d as a 

separate trust to be known xespectively as 
'Trust in. 2" 

and °Trust No. 3". Reference hereafter to 
the 

"Decedent' shall refer to either of the Gra
ntors 

whose death shall first occur and reference
 to the 

•Survivor shall refer to the other Grantor
. 

2. The Trustee shall allocate to Trust No. 3 

Ca) the Survivor's separate property intere
st in the 

trust estate; (b) the Survivor's.  one-half (1/2) 

interest in the community property of the t
rust estate, 

less a proportionate part of all amounts pr
operly 

chargeable against all community property; 
and (C) 

the Survivor's community property interest 
in any ' 

policy of insurance on the life of the Dece
dent owned 

by the Grantors as community property and m
ade payable 

to Trust No. 3- 

3. The Trustee shall allocate to Trust No. 3. 

from the Decedent's separate property an 
amount age 

determined in Article THIRD hereof. 

4. The Trustee shall allocate to Trust No. 2, 

all the remaining protion of the trust esta
te net - 

alboated to Trust No. 3, including, but no
t linite§ 

to, the Decedent is community property interest, it any,
 

in any life insurance policy on the life of
 the 

Decadent payable to Trust ao. I. 

S. In the event that property is received 
by the 

Trustee, by inter vivos or testamentary tra
nsfer and 

directions are contained in the instrument 
of transfer. 

for allocation to or between Trust No. 2 or 
Trust 1.1o. 

then the Trustee shall make allocation in a
ocordanue • 

with such directions. anything to the contr
ary herein. 

notwithstanding. 

G. It is the intention of the parties, tha
t 

ELEANOR MARGUERITE CONNELL HARTMAN shall he
 a Co-' ' 

trustee of the Decedent's separate property
 in trust 

in this Trust to the extent the term "Trust
ee", as' 

hereinafter used, shall apply to her. 

THI1D1 MARITAL  DEDUCTION.  The Trustee sha
ll allocate to. 

Trust No. 3 from the Decedent's separate pr
operty the fractional 

share of the said assets which is equal to 
the maximum marital 

deduction allowed for federal estate tax purposes, reduced by . 

the total of any other amounts allowed ender the Internal Revenue 

Code as a Marital Deduction which are not a
 part of this trust 

estate. In making the computations and all
ocations of the said: 

property to Trust No. 3 as herein required
, the determination 

of the character and ownership of the said
 property and the value 

thereof shall be as finally established for
 federal estate tax 



purposes. This distribution is being made witho
ut regard to 

death taxes payable by reason of the Decedent's
 death, which taxes 

shall be paid from Trust No. 2 only. 

MIRTH: TRUST NO. 2. The Trustee shall hold, m
anage, invest 

and reinvest the estate of Tram No. 2 and shall
 collect the 

income thereof and dispose of the net income an
d principal as 

follows: 

A. Death of Decedent. Upon the death of the Decedent, 

the TrustWi- Wil pay troth the income or principal of this 

trust, the death taxes, probate and legal expen
ses, and the 

expanses of the last illness and funeral of the
 Decedent, 

provided, however, that no funds received by th
e Trustee 

as proceeds from a retirement plan qualifiad'un
der the 

Internal Revenue Code shall be available for th
ese purposes 

unless there are no other assets in the Survivor's estate, 

in which event funds from a qualified plan can 
be used, but 

only to the extent of these actual expenses. 

S. Income. All income received by this Trust 
from 

the separate property Of the Decedent shell be 
paid to the 

Residual Beneficiary. In the eVent any of the r
eal property 

located in Tipton county, Texas, as listed on th
e original 

Schedule "A attached hereto, forms 'a part of t
he corpus of 

this Trust, the Residual Benefioiaxy shall be p
aid an 

additional payment from the income received fro
m the 

Decedent's half of the community property, whic
h forms a 

part of the corpus of this Trust, equal to all 
of the income 

received by this Trust from the real property l
ocated in 

Upton County, Texas. Bowever r, the - provisions relating to 

the additional payment, shall be noncumulative, and in any 

calendar year in which the income received from the said 

community property is not sufficient to make full payment 

hereunder, the Trustee is directed to pay only the income 

which has been received by this Trust during that year, and 

not to carry forward any deficiency in payment to the next 

calendar year's income. 

In the event the Residual Beneficiary predeceas
es 

the Survivor, the Residual Beneficiary's rights
 to receive 

income hereunder shall he paid to or for the be
nefit 

of her Living Children and the issue of any dec
eased 

child by right of representation: or in the eve
nt she 

dies without living issue, her income rights he
reunder 

shall become those of the survivor. 

All other income received by this Trust shall b
e ' 

distributed to the Survivor. 

All payments as provided in this Section shall 
be 

made at frequent intervals, but at least semi-annually. 

C. Principal. The Trustee shall pay over and 

distribute the principal of the estate of Trust N
o. 2 

as follows: 
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1. Power to make gifts. The Survivor shall have 
the discretionary power during his or her lifetime 
to direct the Trustee to pay over and distribute 
trust principal of the separate property in trust 
from the Decedent's Trust bo or for the benefit of 
the Residual Beneficiary or any of her living issue; 
such power may be exercised by delivering to the 
Trustee, a writing duly executed and aeknowledged, 
wherein he or she specifies.  the amount of principal 
that should be paid over and distributed to the 
particular issue and in what prcpartions such 
principal shall be paid over and distributed. It 
is the Grantors' intent hereby to convey upon the 
Survivor a sprinkling power; said power is limited, 
however, to appointments made to and among the 
Residual Beneficiary or her living issue. 

2. Power of invasion. If, in the opinion of 
the Troliitee, -- ara all sources of which 
the Trustee has knowledge shall not be sufficient-
to support, maintain, educate and provide for the 
Survivor 

 
or Residual Beneficiary or any issue of . 

the Zesidual Beneficiary in their accustomed manner 
of living, or in the event of any emergency be-
falling theae said parties., snob as illness, 
accident , or other distress, the Trustee is authorized 

• to use and expend Each part of the trust principal of 
Decedent's separate property in trns, as the 
Trustee may deem necessary or desirable to meet 
needs or emergencies. The decision of the Trustee 
as to what shall constitute an emergency or the 
necessity or desirability of encroachment upon 
principal shell be conclusive upon all parties and 
the Trustee shall he relieved and exonerated 
hereunder if the Trustee aots in good faith in 
making such determination. 

• 3. sale of reel property from Decedent's separate 
property. . The Survivor is directed7tEat in tfte event 
any additional money is needed for payment of 
funeral, last illness or other costs to settle any 
claims made against Decedent's estate, or in the 
event that the sale of Decedent's separate property 
is contemplated at any time, only the separate 
property of Decedent situated in Las Vegas, Clark 
County, Nevada, shall he sold to Satisfy this 
obligation. 

4. sale of reel property. In the event that 
any real property which is listed on Schedule 
attached hereto as the Decedent's separate property,. 
and, is a part of the corpus of Trust No. 2 is sold, 

'the Grantors direct the Trustee to distribute the net 
proceeds from such sale, less any applicable income 
tax due because of such sale, to the Residual 
Beneficiary, free pf trust. In the event the 
Residual Beneficiary is not living at the time of 
the said 'sale, the proceeds therefrom shall remain 
in this Trust, and shall be subject to all of the 
provisions as herein contained. 
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D. Definition of real property. The term "real 
property as used in this Article Rau= shall not include 
the mineral, oil and gas interests in Upton County, Texas, 
if the same are separately listed on Schedule "A" hereto. 

FIFTH. TRUST NO. 3. The Trustee shall hold, manage, invest 

and reirtvest the estate of TrUat NO. 3 and shall_ collect the 

income thereof mild-dispose of the eat income and principal as 

follows: 

. 	Z1. Income.  The Trustee shall pay to the Survivor 
during his or her lifetime all of the net income of 
the survivor's trust estate in convenient, regular 
installments, but not less frequently than quarter-annually. 

B. Powers of.appointment over income and principal. 

1. During his or her lifetime, the Survivor 
shall have the power to appoint all or any part 
of the principal and undistributed income, if any, 
of the estate Of Trust No. 3 to himself or herself, 
or to any person or persons. Such power of appoint-
ment Shal/ . 1a4 exercisable in all events, but only 
by the survivor's aubmitting to the Trustee written 
instructions expressly exercising such power. 

2. . upon the death of the survivor, he or She 
alkali have the absolute power to appoint the entire 
principal and the undistributed income. if any, 
of the estate of Trust NO. 3, or any part thereof, 
to his or her estate or to any person or persons. 
Such .power of appointment shall be exercised only 
by a provision in the Last Will of the Survivor 
expressly exercising such power. Unless within 
ninety (90) days after the death of the Survivor 
the Trustee %as actual notice of the existence 
of a Will exercising such power, -  it shall be deemed 
for all purposes hereunder that su61 power wea 
not exer0.sed.' 

C. Revocation and Amendments. The Survivor shall 
have the power to revoke, amend or terminate Trust tio. 3 
herein provided by delivering such amendments or revocation 
in writing to the Trustee provided that the Trustee's duties 
and liabilities cannot be increased without the Trustee's 
consent. 

0. Death DE Survivor.  Upon the death of the Survivur, 
the Trustee shall distribute the trust estate in accordance 
with and to the extent provided by the Survivor's exercise 
of his or her power of appointment. 

If and to the extent that the survivor shall fail to 
effectively exercise the foregoing power of appointment, the 
principal and undistributed income of Trust NO. 3 shell, upon 
his or her death, he -distributed to the Residual Beneficiary, 
or to the heirs of her body if she is not then living. 
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SIXTH: SPENDTRIAIFT PROVISIOR: ach and every beneficiary 

under the Living Trust and the various estates created hereunder 

is hereby restrained from and shall be without right, power or 

authority to sell, transfer, assign, pledge, mortgage, hypothecate, 

alienate, anticipate, bequeath or devise, or in any MnIner affect 

or impair his, her or their beneficial right, title, interest, 

claim and estate in and to either the incone or principal of any 

claim created hereunder, or to any part thereof, during the entire 

term of said trusts; no shall the right, title, interest, or 

estate of any beneficiary be subject to any right, claim, demand, 

lien or judgment of any creditor of any such beneficiary, nor 

be subject nor liable to any process of law or equity, but all 

O f the income and principal, except as otherwise provided in this 

Trust Agreement shall by the Trustee be payable and deliverable 

to or for the benefit of only the before named and designated 

beneficiaries, at the tines 	.nbefore set out, and receipt 

by such beneficiaries shall relieve the Trustee from responsibility 

for such good faith distributions. 

SEVENTH: POWERs OF  TRUSTaE„. To carry out the purposes of 

any trust created under this instrument and subject to any limi-

tations stated elsewhere in this Trust Agreement, the Trustee is 

vested with the following powers with respect to the trust estate 

and any part of it, in addition to those powers now or hereafter 

conferred by ley.; 

A. To continue to hold any property, including 

any shares of the Trustee's Own stock and to operate 

at the risk of the tr4st estate any business that the 

Trustee receives or acquires under the trust as long 

as the Trustee deems advisable. 

13. Po manage, control, grant options on, sell, 

(for cash or on deferred payments), convey, exchange, 
partition, divide, improve and repair trust property. 

C. TO lease trust property for terms within or 
beyond the term of the trust and for any purpose, inclndibg • 
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exploration fox and remcval of gas, oil ana other minerals; 

and to enter into community oiL leases, pooling and uniti-

zation agreements - 

D. To borrow money and to encumber Or hypothecate 

trust property by mortgage, deed of trust, pledge, or 

otherwise; to borrow money on behalf of one trust from 

any other trust created hereunder to guarantee any loan 

Made during the Lifetime of the Grantors - 

E. To carry, at the expense of the trust, insurance 

of soch kinds and in such aMounts as the Trustee dee= 
-advisable to protect the trust estate and the Trustee 

against any hamar& 

F. To commence or defend such litigation with respect 

to the trust ox any property of the trust estate as the 

Trustee may deem advisable at the expense of the trust. 

-G. To compromise or otherwise adjust any claims 

or litigation against or in favor of the trust. 

H. To invest and reinvest tile trust esteta in every 

kind of property, real, personal or mixed, and every 

kind of investment, epecifically including, but not by 

way of limitation, corporate obligation of every kind, 

stooks, preferred or common, shares of investment trusts, 

investment companies, and mntual funds and mortgage partici-

pations, which men of prudence, discretion and intelligence 

acquire for their own account, and to invest in any common 

trust fund administered by the Trustee and to lend money 

of one trust to any other trust created hereunder- 

I. With respect to securities held in the trust, 

to have all the rights, powers and privileges of an owner, 

including, but not by way of limitation, the power to 

vote. give proxies and pay assessments; to participate 

in voting trusts, pooling agreements, foreclosures, reorgan-

isations, consolidations, mergers, liquidations, sales 

and leases and incident to such participation to deposit 

securities with and transfer title to any protective 

or other committee on such terms as the Trustee may deem 

advisable; and to exercise or sell stock subscriptions 

or conversion rights. 

J. Except as otherwise specifically provided in 
this instrument, the determination of all matters with 

respect to What i& principal and income of the trust 

estate and the apportionment and allocation of receipts 

and expenses thereon shall be governed by the provisions 

of the Nevada Principal and Income Law and shall be determined 

by the Trustee in the Trustee's discretion; provided, 

however, that all capital gain distributions from mutual 

funds should be allocated to principal. 

• 
K. All of the trust powers set forth in Nevada 

Revised statutes 163.20 to 163.410 inclusive, are hereby 

incorporated into this Trust Agreement. 
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gVHTH:  UPSX11._2201P.100, 

A. use of Home. The Trustee shall allow the Survivor 

to occupy and use until his or her death the home (or 

any interest therein) used by either or both Grantors 

as a principal residence at the time of the Decedent's 

death. The Trustee shall, at the discretion of the Survivor, 
pur sell such home. and if the Survivor so directs, 	cha

se  
and/or build another comparable residence to be Dsed 

as a home for the Survivor. and so on from time to time. 

The Survivor shall not be required to pay any rent for 

the use of such home. 

5. Revocation and Amendment.  

1. (Except as provided in paragraph 2 of this 

clause): 

(a) Thia Trust Agreement, and the trusts 

evidenced .thereby, may be revoked at any time 
during the joint lives of the Grantors by either 

of the Grantors delivering written notice of 

revocation to the Trustee and to the other 

Grantor. 

(b) This Trust Agreement, and the trusts 

evidenced thereby, may be emended at any time 

and from time to time during the joint lives 

of the Grantors by the joint action of both 

Grantors delivering such amendment or amendments 

in writing to the Trustee provided that the 

Trustee's duties and liabilities cannot be 
increased without the Trustee'a consent. 

(c) From and after the death of the Decedent, 

this Trust Agreement may not be revoked, altered 

or amended, except as provided in relation to 

Trust to 3, 

(d) Upon any revocation of this Trust 

Agreement, dUring the Grantors joint lives, 

the Trustee shall return to each Grantor his 

or her half of the community assets and to 

each Grantor his or her separate property, 

so indicated on Schedule "A". 

2. In the event that any insurance on the 

life of either Grantor, owned by the other Grantor 

as his or her separate property. is payable to 

the Trustee or Trustees of any trust hereunder, 
then, this Trust Agreement and the trusts evidenced 

thereby may be amended or revoked, insofar as they ' 

relate to such insurance, only by the Grantor who 

' is owner of such insurance. The insured GrantOr 

Shall have no right to revoke or amend to that 

extent. This paragraph shall be construed as limiting 

the rights of the insured-Grantor and not as expanding 

the rights of the owner-Grantor. 
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C . Simultaneous Death. If there be no sufficient 

evidence that the Grantors died otherwise than simultaneously, 

then for purposes of this Trust Agreement, it shall 

be conclusively presumed for all purposes of administra-

tion and tax effect of this Trust Agreement that the 

Decedent shall be the Uusband and the Survivor shall 

be the Wife. 

D. Limitation  of Trust Powers. Administrative 

control and all other powers relating to the various 

trust estates created hereunder, ahall be exercised 

by the Trustee in a fiduciary capacity and solely for
 

the benefit of the survivor and the other beneficiaries 

as herein provided. Neither the Trustee, the Grantors, 

nor any other person, shall be permitted to purchase, 

exchange, reacquire or otherwias deal with or 4i.spose 

of the principal of any of the various trust estates 

or the income therefrom, for less than an adequate and 

full consideration in money or money's worth; nOr Shall 

any person borrow the principal or income of the trust 

estates, directly or indirectly, Without adequate iuterest 

in any case or without adequate security therefor. 

E. Com snsatio of Trustee The Trustee or successor 

Trustee, as herein provided, shall receive reasonable
 

compensation for ordinary Services performed hereunder. 

Reasonable compensation shall be based upon the then 

prevailing rates charged for similar services in the 

locality where the same are performed by other fiduciaries 

engaged in the trust business or acting as trusteea. 

F. Applicable Law. This Trust Agreement is executed 

under the laws of the state of Nevada and shall in all 

respecta be governed by the laws of the State of Nevada; 

provided, however, the Trustee Shall have the discretion, 

exercisable at any later time and from time to time, 

to administer Trust No. 1 pursuant to the laws of any 

jurisdiction in which the Trustee may be domiciled, b
y 

executing and acknowledging a written instrument to 

that effect and attaching the same to this Trust Agree-

ment, and, it the.Trustee so exercises the Trustee
's 

discretion, as above provided, the various trust est
ates 

shall be governed .  by the laws of the other state or 

jurisdiction in which Trust No. 1 is then being admin
istered. 

O. Inij alid ?ro71.iofl5. In the event any clause, 

provision or provisions of this Trust Agreement and 

the Living Trust created hereunder prove to be or be 

adjudged invalid or void for any reason, then such invalid 

or void clause, provision or provisions, shall not affect 

the whole of this instrument, bet the balance of the 

provisions hereof shall remain operative and shall be 

carried into effect insofar as legally possible. If 

any provision contained in this Trust Agreement shall 

otherwise violate the rules against perpetuities now 

or hereafter in effect in the state of Nevada or in any 

state by which this Living Trust may subsequently be 

governed, that portion of the Trust so effected shall 

be administered as herein provided until the termination 

of the maximum period authorised by law, at which time 

and forthwith, such part of the said trust 
estate so 
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affected shall be distributed in fee simple tO the bene-

ficiary or beneficiaries iu the proportions in which they 
s  

are then entitled to enjoy the benefi ta o terminated.  

U. no01.___L.etenocBefi. 	During any period 

in which  any b eiary un1er thu Trust Agreement is 

judicially declared incompetent, or in the opinion of 

the Trustee is unable to care for himself, the Trustee 

shall pay over or use for the benefit of said incompetent 

beneficiary any part or all of the net income or principal 

from his or her share of the trust Estate, in such manner 

as the Trustee sha/1 deem necessary or desirable for 

said beneficiary's support, maintenance and medical care. 

I. Claimants. The Grantors have *  except as otherwise 

expressly provided in this Trust AgreEment, intentionally 

and with full knowledge declined to PrOvide for any and 

all of their hairs or other persons who may claim an 

interest ir their respective estates or in theee traets. 

J. Headings. The various clause headings used 

herein are for convenience of reference only and constitute 

:no part of this Trust Agreement. 

K. Copies.  This Trust Agreement may be executed 

in any number of copies and each shall constitute an 

original of one and the same instrument. 

L. Construction. whenever it shall be neceaaary 
to interpret this trust, the masculine, feminine and neuter 

personal pronouns maybe construed interchangeably, and 

the singular oball include the plural and the plural 

the singular. 

mu/n: tan 1NSDANCE POLICIES. With respect to any 

policies of life insurance under which the Trustee is designated 

an beneficiary, the Truntee shall deal with such policien as 

required by the following trust provisions, in addition to the 

general trust provisions bereinbefore and hereinafter set forth: 

P. Custody of Insurance Policies. The Trustee 

shall have the custody of any policy of life insurance 

under which the Trustee is designated as beneficiary. 

However, the owner shall have the right to possession 

of said policy or policies upon written request to the 

Trustee. 

B. Payment of  Premiums. The Trustee shall be 

under no Obligation to pay the premium of any policy 

or policies of insurance, nor to make certain that ouch 

premiums are paid by the Grantors or others, nor to 

notify any persons of the non-payment of such premiums; 

end, the Trustee shall be under no responsibility or 

liability of any kind in case such premiums are nut 

paid. 

•_ - 	 • 	 •-•• •-- 



C. Collection of Po1ica2n2m0s,.. Upon the death 

of the insured under such policy or policies, the Trus
tee 

shall collect all proceeds due thereon and the Truate
e 

shall make all .reasonable efforts to carry out the pr
ovisions 

of this Trust Agreement, including the maintenance of
 or 

defense of any action or suit: provided, however. the
 

Trustee shall be under no duty to maintain or enter i
nto 

any litigation unless the expenses thereof. including
 

counsel fees and costs, have been advanced or guarant
eed 

in an amount and in a manner which is reasonably sati
s-

factory. The Trustee may repay any advances made by 

the Trustee or reimburse itself for any such fees and
 

costs expended in reasonable attempts - for collection 

of such proceeds cut of the principal or inoome of th
e 

trust. 

D. Purchase of Assets.  The Trustee is hereby 

authorised and empowered to apply any part or the whole 

amount of any insurance proceeds collected hereunder 

to purchase assets from the insured's eetate which ma
y 

be offered for sale by the legal representative Of th
e 

insured's estate at a price equal to the value of suc
h 

aseets as fixed by competent authority for purposes 

of determining the liability of the Insured's estate 

for death taxes or at such other price as may be agre
ed 

upon by the personal representative of the insured's 

estate. 

TENTH: NON-CONTZST PROVISION. The Grantors specifically 

dealre that Chase trust% created herein be administered and 

distributed without litigation or dispute of any kin
d- If any 

beneficiary of these trusts or any other person, whether stranger, 

relatives or heirs, or any legatees or devisees under
 the Last 

Will and Testament of the Grantors or the successors
 in interest 

of any such persons, including any person who may be
 entitled 

to receive any portion of the Grantors estates Under the 

intestate laws of the State of Nevada seek or establish to 

assert any claim to the assets of these trusts established 

herein, or attack, oppose or seek to set aside the administration 

and distribution of the said trusts, or to have the same deOlerea 

null and void or diminished, or to defeat or change any part .  

of the provisions of the trust established herein, then in any 

and all of the above mentioned cases and events, such person or 

persons shall receive Ono Dollar ($1.00) and no more in lieu 

-12- 

laa 



of any interest in the assets of the trUsts. 

EL2NSNTH: DaATN OF ALL BENEFICIARIE:S. In the event the 

Residual Beneficiary shall predecease the Grantors without 

living issue or children of any deceased child, then the Grantors 

direct that all of the income and principal uf any trusts created 

hereunder shall be distributed to the Shiners Bospitals for 

Crippled Children upon the death of the Survivor. 

TWELFTE §22gESSOR TEUSTZ1'. In the Event or the death or 

incapacity of either srantor,.the Survivor shall continue to serve 

as the sole Trustee of all of the trusts created hereunder. Upon 

the death or incapacity of the Survivor, the Grantors than 

nominate rand appoint ELEAN0a MARGUERITE CONNELL HARTMAN as the 

Trustee of all of the trusts created hereunder, or in the event 

that she is unable or unwilling to serve in the said capacity, 

then the Grantors nominate and appoint the FIRST NATIONAL BANK . 

OF NEVADA to serve in the said capacity. No suCcessor trustee 

shall have any responsibility for the acts or omissions of any 

prior trustee and no duty to audit or investigate the acoountS 

or administration of any such trustee, or unless in writing 

requested so to do by  a person having a present or future b
ene-

ficial interest under a trust created hereunder, any duty to 

take action or obtain redress for breach of Erust. 

TFIRTSENTE: ACKNOWLEDGEMENT REPORTS rNSPECTIoN OF Ra ORDS 

The Trustee hereby acknowledges receipt of and accepts the property 

and the estate of Trust No. I created hereunder on the terms and 

conditions stated and agrees to care for, manage and control 

the same in accordance with the directions herein specified, 

and to furnimh to each beneficiary having income paid, dis-

tributed, credited or accumulated for his or her benefit, 

annually and more often if requested so to do, a statement shoWillig 



in and for said 
County and State 

the condition of the trust property, the character and amounts 

Of the investments and liabilities, and the receipts, expenses 

and disbursements sin4a the last previous statement. The hooks 

of account of the Trustee in connection with the investMents 

Shall at all times be open to the reasonable inspeCtion or 

the living beneficiaries or their duly qualified representatives, 

and !loch person or persons as they may designate for that 

purpose. 

THIS TRUST A*REEMENT is accepted and executed by the Qrantors 

and Trustee in the State Of Nevada on the day and Yar first 

above written. 

GRANTORS: 

-) 

W. N. CONNSLL 

MARJOSIE T. CONUZLL. 

Q 

TRUST 

Wg. OONNSLL 

MARJOVE T. CONN3LL 

sTAinOE NzvADA) 
) SS 

COUNTY OF MAR* 

On  

 

1972, personally appeared before me, 

 

a Notary Public, W. N. CONN8LL and . MARSORIE T. cONNELL, Who 

declared to me that they executed the foregoing Trust Agreement. 

r 
17,11.17 	

t
rMIPOIRT.11:111•M117.7

-:.:,r-•—....7.11..7...1..e-y1 

ltP51;754 fai. 

7 
V F ubLtc. — 8TAT''... P N4 VAL:v.. 

CL.0,37xC -3.n:re 

r  
f.it.)  , 	....„....4. 	 Lr 

	

r.:1;.•?:,-..7',-..f-, 	JUNE A. GAVIN 

	

i -...4-..;:_t4.  . 	 147 Calileraii•ki 04.11.1N+) 6... Op: 
Ilaro inr....;:memingt....b_.,:.......1..01.................., 
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SCHZBULE "A" 

("The W. N. Connell and Marjorie T. Connell Living Tru
st") 

All of the Grantors' rights, title and interest in t
he 

following assets ate hereby transferred to the Trust
ee as part 

or this trust estate and will be administered and di
stributed 

in accordance with the terms of the foregoing Trust A
greement. 

The following real property interests constitute the
 

community property of the Grantors: 

1. Lots One (1) and Two (2) in Block Sixteen (16) 

of South Addition to the City of Las Vegas, as 

shown by map thereof on file in Book 1 of Plats, 

page 51, in the Office Of the County Recorder 
of Clark county, Nevada. 

2. Lot Three (3). Block six '(6), Biltmore Addition 

to the City of Las Vegas, as shown by trap there-

of on file in Rook 2 of Plats, Page 33. in the 

Office of the county Recorder of Clark County, 

. Nevada. 

3. Lots Piftean (15) and Sixteen (16) in Block 

ritteen (15) in the South Addition to the City 

of Las Vegas as shown by map thereof on file 

in Rook 1 of Plate, Page 14, in the Office of 

the County Recorder of Clark County, Nevada. 

4. Lots Twenty-Two (22) and Twenty-Three (23) in 

Block Eleven (11) of South Addition to the City 

of Las Vegas as shown by map thereof on file in 

Book 1 of Plats, Page 51. in the Office of the 

County Recorder of Clark County, Nevada. 

5. Lots TWenty-tour (24) and Twenty-five (25) in 

Block Eleven (11) of South Addition to the City 

of Las Vegas, as shown by nap thereof on file 
in 

Book 1 of Plats, page 51, in the Office of the 

County Recorder of Clark county, Pavadm. 

The following assets constitute the separate propert
y of 

W. N. CONNELL: 

1. Real Property: 

(a) That portion of the North Half (IN 1/2) of 

the South Ralf (S 112) of the Southwest 
awarter 

(SW 1/4) of Section 28, Township 20 South, Range 

61 East, N.D.B.&M., described as follows; 

Beginning at the point of intersection of the 

Past Line of the Northwest Quarter (NW 1/4) of 
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the Southeast Quarter (SE 1/4) of the Southwest 
Quarter (SW 1/4) of said Section 28, said Township 
and Range, (hereinafter called Line 1) with the 
South boundary of clerk Avenue produced Westerly 
as the same is now established (hereinafter called 
Ltne 2); thence South along maid Line 1 e distance 

of 378 feet; thence North 890  36 West and parallel 
to said Line 2 a distance of 100 feet; thence 

gorth along a line parallel to said Line 1 A 
distance of 378 feet to aaid Line 2; thence East 

along said Line 2, 100 feet to the point of beginning- 

Together with an undivided 1/30th interest of, 
in and to all water flowing or otherwise produced 
from that certain artesian well located in the 

North Bale of the South Half of the Southeast 
Quarter 9f Section 29, Township 20 South, Range 

61 East, M.D.B.&14, known as the NeW Russell 
Well. Together with an undivided.1/30th interest 

in and to that certain pipe line connected to 
and running from said well Easterly to a point 

100 feet West from said Line 1 above described; 

together with an easement for said pipe Line 
in common with all the other owners of said pipe 
Line along & strip of ground three feet in width, 

the center line of which is located approximately 
150 feet south of and running parallel with said 
Line 2, and which strip extends from said well 
to ft point 100 feet West from said Line 1; together 
with the right to enter thereon or the purpose 
of repairing, replacing and renewing said pips line. 

Reference: peed # 180405, Book 35, pages 159 and 160. 

(b) The West 112 of Section 37, all of Sections 
38, 47 and 48 in Block 39, Township 5 South, 
T. & p. R.R. Co. Survey in Upton Countyi TeXaS. 

2. 'Oil, gas and mineral rights on and under the following 

described real property in Upton County, Texas. 

(a) Sections 31 and 42 of Block 3, Township 5 

South, T. & P. R.R. Co. Survey. 

(10 Sections 32; 33, 36, 37, 38, 40, 41, 44, 45, 
47 and 40 of Block 39, Township 5 south, T, & P. 

R.R. co. survey. 

(c) Sections 36 and 37 of Block 40, Township 
5 South, T. & P. A.R. Co. Survey. 

3. The oil, gas and mineral leases on the following desCrihed 

teal property in Upton County, Texas. 

is) Sections 31 and 42 of Block 38. Township 5 

South, T. & P. R.R. Co. Survey. 

(b) Sections 32, 33, .36, 37, 35, 40, 41, 44, 45, 
47 and 48 of Block 39, Township 5 South, T. & P. 

R. R. Co. Survey. 
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(c) Sections 36 and 17 of Block 40, Township 5 
south, T. f. P. R.R. CO. Survey. 

The undersigned Grantors named in the foregoing Trust Agree-

ment hereby certify that they have read said Trust Agreement and 

that it fully and accurately sets out the terms *  trusts and 

conditions under which the trust estate therein deacribed is 

to be hold, managed and disposed of by the Trustee therein 

named; and. that they hereby approve, ratify and eonkirm the 

said Trust Agreement. 

MARJORLE T. CONNELL 

STATE OF NETOIDA) 
) 85 

co5NTY OF CLARK) 

Norvii  %' 12  

 

* 1972, persdnally appeared befdre 

 

me, a Notary Public, W. N. CONNELL and MARJORIZ T. CONNELL, 

who acknowledged to me that they executed tbe foregoing Trust 

Agreement. 

- 

y PuMicin and for said 
county and . State 

unfl;pnrIldfll 	 iihra 7p.i twEi 	v•7p4rpokliorrx,,,E,. 
riOTAE Y 	F 	: ":4 Cat NtEvAl2.101 

CLZ2V 
A- 

JUNE A. GAVIN • Pep cormti.:;:x 	"td 
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• !2O84 

$1105TISIbT1ON  OF T.P.USTE2 

515iRJORIS 	CONNIttL, surviving Trustee
 of the U. n. 

14204117.r. T., CONNELL, a% Trustee. h
ere* 8uhtituto5 and 

Spminta ElkAiMIR HARCUERITE CONNE:tr.
 HART:WI, dauOter ot 

N. N. COWL, a5 CD-Trixstcc of the sk
marate prcpc.qty of 

Y. 14, XXONNOaL Presently hela in tho . ebove-entltled Trust. 

T11144% aubratitutiab ia made pursuant t
o the tr7ms of said TroF.t. 

10 .40e to the 	CO( of W. N. CONNEL
L, wbo passuj 

ORB= 

 

  

tONNNLL AND 'HAMM T..COBNELL LIVING
 TRUST, rid61 -2. an NAZ 

• . 

• ,.C.1.1,111:'. 
•',:lr•fr• 

2 
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11122115t 
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mRJokric 
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Mc: undersigncd, ELLAmOR voLtJTRITE 
CUANNE.:. 

 
  

 

 
 

'mom o5 ELEANON C. :LARTMAN, h<2reb
y consent5¶owt ,:c AC. 

 

 

 

 
 

'trustee bl the gepzte prrerty of 

- 

Li. 	- 	entitled' T.C.Let • 
• 

. 	19 	Dated this  	ol 

./..2:M.720Y.4 :07qt2J11 
•:LL:AN0R 	.0c1e.I.TunE4NELSTI"Y,N 

.542,170-9  

5TATA-A or NEWIDA 

CVOTY. Or CLAVO. ) 

DmtI5 4.0„ler'   day of_i010410L, 	:..21;]re 	Oc2 

,40grei,:]ftqa, .14:Matary Public in and 
for Eaid :;ounty and F,r.ato, 

41.11y.Colipitlia0bed an5 sworn, pet
-eon...11.1Y oppoared rAp.:.olirr:: T. 

.; 	• 
, 

.011010t44..MPArl LIV MO to be the pfmno
n whroBa nOme is sAbscribrld 

• 
40.000:.110.0411%iilStruM6nt1 arid TAKI e

tknowledoeJ to 	that 3he 

41.1416-444.4 tho,  4400. Creel,/ 'and 	 H•■■ 11- 

• • 
*OS.' 	40:00-bt.ion0d. 

• 

MN, 



• UrATE or nvADA ) 

Ltiouwa or clARK 

on Lbla  or  day 

-.utadtral.gnedo'a notary 
Public in arol far ,  

•11119 *Orolosioned a
td aworp. personally 

'MOM 	wui , Xn&lan to me' to 

1990, tti, rort,  mo, ttl• 

soid County 	id 

appeared ELEANOR MAR-

be the peen who:0s. 

A44e ia aubscribed to t
he wlthin ingtrumnt, aru,1 who acknow1edgtd 

tO,Ina that Om Checite!d the 
,a.e freuly and volunta

rily and for 

Natuy Pubic. En al firiglo 
c 	PouhlY 
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r; 

*4 ".""" Foos; 	.82 	 1305 BU LLOCK 
C °1 " -  " 11) 	COMPTROLLER OF PUBLIC ACCOUNTS 

STATE OF TEXAS Oa not write IF 41 re* SPi el  

INHERITANCE TAX RETURN - NON-RESIDENT 
1:10.161001§1140r1 (L10 110i Wril.0 1411'110 spacej 

Deeedent's Nem (Firs!, Meddle. Maiden, Logi) 

William 14. Connell 
I 

Dale of Death 

November 24, 1979 

T CODE 	S 9011)D 
DEPOSIT CODE ri 	110 

AMOUNT 

II 

Residence IDorniciIel et Tin* el Math (City and Stale) 

Boulder City , Nevada 

Yam in which domicile urea 
established. 

1936 

• 
Marital Statuz! 	 ig uktvied 	El Divorced 	III &NM 	 LI Legal' ," &pirated 	- 	• Widow/Widower 

II Married, pege et maniac" ; 	June 2 , 	1942 Noreber.  or Chlteirent 	one- Number at Children SurvivIng : 	one 
Did the ducedie-d.. a e any lime durin g  life, meta err, 
Verleffpf of property  within Texas in which an y  

— 
iffellarlICIBI interest was re•reired?' 	0 YES 	NO 

Did the dececleut, within throe yaort Imniadialely prior to 

death, make any erkm-fer of iwapetrty  Within TrOf.B$ without 

an adequate and full consideretion? D YES !Ng NO 

If "YES", pleops ItIroi7.1-4 

COMO1610 information. 	_ 

Did the decedent die re/tete? 	a yea 	0 NO - - 
If 'YES n' attach Popy Of Will 
If 4  NO" artist AA alildavill of beirship. 

WOW MAKI testa went er le Clr Of 414011111511111ti011 

greeted for this mete? 
El YES 	 Et No 

°Vt. Gfintsd 

.. 
Ter whom wardea tDes lyne:ro "Executor," "Executrix "' "Administrator " or "Administratrix"1 

MAME DESIGNATION AOOREEZS Mime! Sr filo., City, Sure, Zip Code) 

Name ol Court Loostion of Court 
• 

• 

-Ha;re en;iihry probate procardings been applied for 
end wanted? 

C] YES 	ttl NO _ 

County  In Texas 

hr.me of enable r  adrninistrator Of executor 

Address 

' 

INHERITANCE TAX DUE 

PAIIT I  
"leak inheritance tux iFr.ere S Fhedule 

-00- 

PART - 1  I 
Federal credit for atara death htec lfrorn Schedule el 

S 515O0 

TAX DUE .112AFIT I OIR PART II. WHICHEVER IS GREATER) 

$ 515 .00 

rI declare that lhit- totem nod artY isecolesPanY lex, steteroonte are true. correc t  and complete to the blest of rule knowledge. I ondorstend that thEt return Is 
subract to the fretid9ent.  reisprt pi °visions of TEX. TAX:OEN, ANN. ert. 7 12 4119591'. — — - - , - .. 
Name of Prepare= 	 Phone {Ambit code rd No,) Name of Executor, AdMinisfsetor, Hair al LOW 
Darrel Ka gb t Assoc . Inc . -PC 915 695-2320 	Mar jori e Connell., Executrix 

honffiAeras Cede &No. 

702 293-5391 
Address (Street a rm., chv. swig. zip Coda 	 Address iStree t  & No., City. State, Zip COdel 
301 S . Pioneer, #102,, Abi ene, TX. 29605 	P 0 .  Box  71.0 Las Vegts Nevada 891_01  ..-., • 

Date 	 Sign) 	),Ercralor, orc, 

lo 
-, 4:r.44.,1-Zriet 	 ak_ 4.2e. 	..E., -..-ya.01-el 

Date 

here 1 ' 	 / .-a _ 	 ) here  
,- m lurr: illils I.1E  SIC:NEI) 11Y PE IISONAl. ltr PItl ,FITATIVE uF 0 TA YE AtICIPS_•IMILI 
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F.Ittne. 
Pl.-- STATE OF TEXAS 

APPLICATION FOR EXTENSION OF rtmE TO FILE INHERITANCE TAX RETURN Ariwon PAY INHERITANCE TAX 
(Articles 14.14{C1 and/or 14.16(A) and CM of Title 122A, 0 -apter 14. Revised Civil Statutes. 19251 

PART I — IDENTIFICATION 

Name and MtiiiiiN Addrini 01 ii.ppliceiloa Preporin 

Darrel Knight Aasociates, Inc. - P.C. 
301 South Pioneer, suite 102 
Abilene, Texas 	79605 

Inheritancit lex liatern Pug Deis 

August 24, 1980 
Dimling% toorov oi Residence - or County of Probate Prongs:hap 

Clark County .. 
Decedent's Social greurity Number 

530-0S-6631 
044.d inre Fin% Paoli and Micldle Initial 

1411Liam N. 
DecedeM's Lem Warr* 

Connell, Jr. 

Date of Matti 

Nov. 24 	1979 

PART H — EXTEhl$10N OF TIME TO PiLE (Art. I414 CC)) 
Extenitini Dine Plequeored 

eb. 24, 	1981 
Fleisam luau, in ilineill: 

The federal estate return ia being prepared by a CPA in Nevada. 	Re haa not received 
all the informetion he needs to complete form 706 at'this time. 	I am unable to complete 
the Texas return until 1 receive form 706 from Nevada. 

PART III_ EXTENSION OF TIME TO PA? (Art. 1416 (A) 	 il cell 
EwriesSian Date Requeated 

.-- 

Fief.sp rig (stale in derreiri 7 

Amount of Militated Inhemance Tax Due 	  

Arnount et Celh ShorldrOe Claimed 	  

BALANCE DUE Way with this Application} 	  
00■EMPMAIMW 

 	 ..0- 

--------- 
-I. 	. 

IRM.M..14V.M.....-Awm. 	 * 
PART IV — SIIINATu  RE AND VERIFICATiON 

II pored  ItlY Exacts-tor, Administrator Or Parton In Possession of Property, — Under penalties of SeCiiim 31113. Title 8, Texas Penal Code, I OeClare 
that to the WU of my kilowiedas Prid belief ,the statements made herein illre true and correct. 

• 
1,1 • 	• 	rrr 	 - ISigni bar 6 Of ilk etirtarr, adrninfigtroyot oe mos; n In ppieenion at popo-ty) 	 Crisle) 	 Wesel 

ll isrergered by Someone Other Than [NOtatrai, Achrtinirtralor Of P•raOn In POISW441011 Of PraPerty. — Under pi:manias of Section 37,10, Title Ii. Texas 
Povial Coda. I declare that to the best of mry knowledge and belief, the statements made herein ere true andForract. thel I em amthoriied by rhe 

esi-euror, administrator or !Jerson ro possession of property to prepare this application end rnei g ihr: 

El 	A member in good sonein9 04 the bar of the highest court of 'specify jurkthction) 	 ..- ..... ... 
[X I 	A certified public aCcOungeng duly opaliliecl ip practice in (specify jurisrlicliani 	State 	of Texas  

t 	,--, 
I.,_ J 	A Oefuifteri representatom let defined IR Artichi 14.00Alel, Taxation-General, Revised Civil &Voiles of Ti 	other ingin pholie. - 

Explain/ 	. 	../ ..... . 	
— 
	.. . 	A 	. --,-"". 	 . 	  

' .1  ( , 	'S.- 	.-, .... 	, 	V 
 

- 	• 	- 	- 4-7 	,...!,, .. 
.lionaliore at or epaVer other than •aeourm. aOrinni*Iiiterr err person in ormession ql property) 	 Mate) 	 - 

PART V — NOTICE TO APPLICANT —TO BE COMPLETED ev INHERITANCE TAX DIVISION 

1. The Application far Extensional Tune to File [Parr III is: 

AliPicwed  Win ti i c4j311111.4. I t., 	Zit I Sai  
Not ePtiroved because I ... 

... 
17 Other 	 ' 

• 
2, 	The Application FOI EXtentiOn of Time to Pay [Part III) it; 

Ii 	Apprcalect 

C:1 	Not appr oved because 	 .., 	 . . 	 .  	.. 

. 	.-1.1. 	..-r 	 I 	 .. 	 . 

' OirW rf■A Yeri  A., Ugt-ISO 	4 	1 	  

aer 	, r  
Do nem i 



An election to have the gross estate of the decedent valued as of tha alternate date or dates is made by entering a check mark in the box set forth Wow: 

The executor elects to have rha gross estate of the decedent valued in accordance with vetoes as of a date or dates subsequent 0 
to the decadent's death as afithorizeti Under TEX. TAX.-GENT.ANN. art. 1411 (Supp. 7076). 

Page 2 	 • II more Mogi1 needed, iniost addirional shBets s j pile  

ALTERNATE . 	 EAT D E SCR I PTION 
VALUE I DATt OF D[Atil 

SLISSUCtIPENT 
VALUATION 

dAta 

2,301 acres, pasture land, out of Block 39, 
T-5-S, Sections 38,47,48, A37, Upton County, 
Texas. Separate proper ty o decedent. 

Mineral rights, Upton County, Texas, 	interest 
in Dora Connell. Estate. Separate property of 
decedent. Valued on a 5-year payout based on 
payments received 12 months prior to date of 
death- 

TOTAL (Also enter under Schedule C. Page 4) 

Pilot 2 SCHEDULE A 

  

PROPERTY SUBJECT TO TEXAS INHERITANCE TAX 

  

 

 

 
  

  

Did the decedent at the time of death own an interest in real estate or minerals located within the State of Texas? ID Yes 	0 No 	If "Yes," list below. 

Did the decedent at the tima of death own an interest in any tangible personar property such as Iivestotic, farm and ranching equipment, grain in storage, growing crops, all equipment used in connection with the drilling and producing of subsurface crude oil, gas or other minerals and any other tangible property having an actual situs in the State of  Texas? 0 Yes Et] No If "Yes," list belcniG 

All assets listed below must he clearly described and identified. if valuations are based upon appraisals, copies of such appraisals should accompany tha return. If a formal appraisal of oil and gas leases and royalties is not made, a five-year payout based on the last twelve months prior to death will be used in determining the value of such rn itleral interest. 

ALTERNATE VALUATION 
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Ferro 2use-1,02 
Pape 4 SCHEDULE C 0L1 11- 

COMPUTATION OF PROPORTIONATE SHARE OF 
FEDERAL CREDIT FOR STATE DEATH TAX 

HAS A FORM 706, LP-S. ESTATE TAX RETURN BEEN FILED WITH THE INTERNAL n EVENUE SERVICE? iii YES 1:1 NO 

The following intorm4Itiun Should by furnished horn Form 705,. U.S. Estate Tim Return, Wed or to he IIled on hoholl of thiS ettote with The 
Internal Revenue &Krim 
F FORM PM WAS NOT FILED, COMPLETE LINES 1 THROUGH 5 AND LINE 1Z 

1. Value of property subject to Texas inheritance Tax. $ 
113,212 

. 	- 	- 
- 

• — 

Z Total value of all other property.  

2. 

180 ) 023 

- 	 .- 

3. Total gross estate (lines 1 plus 2)-(Same as recepitutation p. 3, 
U.S. Estata Tali Return) 

-• 

	

. 	, 

 

4. 	

_ 

10,936 

-0-- 

3. 

293,235 

4. Funeral, administration expenses, debts of decedent, mortgage 	- 

and liens (Schedules .18r K. U.S. Estate Tax Return) - 	. - 	• 

6. Total value of net estate wherever located. 

, .. 
- 	'- 

- 	 . 	. : 

S.

..__ - 

282 , 299 

. 
6. Other deductions (Total of Schedules L. M. N and 0, 

U.a Estate Tax Return) 

. 

76„688 
. 

' 

7. Total allowable daductions ILine 4 plus line 6) 
(Same as Recapitulation, page 3, U.S. Estate Tax Return! 

. 	,:._ 	•.:., . 

87,624 

8- Taxable estate for Federal Estate Tax purposes, ( Una 3 minus tine 7) 
IS 	as page on 	tica Estate Tex Return, line 31 

. 
.- 	.. 2105,611 

9. Adjustment to compote State Death Tax. 
' 

60.000,P CI 

. 	.. 	. 	.„ 	. 

10. Federef adjusted tamable estate (line 8 minus line 91. 

' 

-•  145,611 

U. A Excess of gross estate tax over unified c redit, 

(from line 12. page 1, form 7061 

11a 

18,596 

. 

- 

bP Maximum radon' Credit for State Death Tax. 
(Computed on Table. C, Form 706} 

c 
'  1113 

1,335 

c) Allowable Federal Credit for State Death Tax. 
Cline 11a or 11b. whichever is smelled • 

11c 

1,335 

12. Percen tage of Texas gross estate to total gross ettate, 
(line 1 tQvided by line 3) 

• 12. 

38.61% 

. 

• 
, 

. 

--------,------. 

• ,. 

13. 

515 

# 

13. Portion of Federal Credit for State Death Tax all4:43ted to 
the &tate ot 'Texas. (line 11G multiplied byline 121. 
TO E1E CARRIED FORWARD TO PAGE 1, PART II 



SCHEDULE 8-1 . 

William H. Connell Estate 
Distribution of Net Estate Wherever Located 

Supporting Schedule 2-3 

Net Taxable Estate Wherever Located 

Distribution to Marjorie Connell: 

Las Vegas rental property (Sch. A, Item 3, Form 706) 	07,500 
'Stock and bonds (Sch. 13, Form 705) 	 52,218 
Cash and First Trust Deeds (Sch. C, Form 706) 	 74,660 
Insurance proceeds (Sch. D, Form 706) 	 1,358 
Mobil holm, furniture and automobiles (Sch. F, 

Items 3, 4, 5 and 6, Form 706) 	 11,250 
Marital bequest, 64.4937 of 2,301 acres Upton Co., 

Texas land (Sob. A, Item 1, Form 706) 	 51,940 
Marital bequest, 64.493%. of mineral rights, Upton 

Co., Texas (Sch. A, Item 2. Form 706) 
Distributive share of allowable deductions 

Distribution . to Eleanor M. Connell Hartman; 

$2.82,299 

21,074 
(10 ) 936) (239,064) 

Diamond Shrine Riva (Sch. F, Item 1, Form 706) 
35.5077 of 2 1 301 acres, Upton Co., Texas land 

(Scb. A, Item 1, Form 706) 
35.50774 af mineral rights, Upton Co., Texas 

(Sch. A, Item 2, Form 706) 

2,750 

28,595 

11 60/ (42,948) 

Distribution to Robert Hartman: 

Gold Diamond Glycene wristwatch 	 . 	(287)  



SCHEDULE B- 

William M. Connell Estate 
Distribution of Tamils Estate 

Supporting Schedule B-3 

Net Texas Estate 
	

$11%212 

Distribution to Marjorie Connell: 

Marital bequest 64.493% of 2,301 acres 
Upton County lano (Sch. A, Item 1) 

Marital bequest, 64.493% of mineral rights, 
Upton County, Texas (Sch. A, Item 2) 

Distribution to Eleanor M. Connell Hartman: 

35.507% of 2,301 acres, Upton County land 
(Sch. A, Item 1) 

35.507% of mineral rights, Upton County, 
Texas (Sch. A, Item 2) 

$51,910 

21074 (73,014) 

28,595 

11 I 603 	molt*  
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im  The Ofininzi,„t  , 	Ubs 
'ijii1UNCiaary 111111"ffiCe Ot0.01767 

vuLP 	 j 	 ri. 

Last Will and Testament n'nch'n'eta$ viva; rz--474.,-500  

1, MARJORIE T. CONNELL, also known as IVIARJORIE THRA.S.1-1 CONNELL, 
a resident of Clark County, Nevada, revoke any prior wills and codicils made by me and 
declare this to be my Last Will and Testament 

Article One 
Family Information 

I am unmarried. 

I have one step-child, ELEANOR C. HARTMAN AHERN, born on May 13, 1938. 

Article Two 
Distribution of My Property 

Section 2.01 	Pour-Over to My Living Trust 

All of my probate estate, excluding any property over which I might have a power of 
appointment, and after payment of expenses and taxes which are paid pursuant to this 
will, [give to the then acting Trustee of the MTC LIVING TRUST dated December 6, 
1995 as restated on January 7, 2008 and executed prior to this will, to be added to the 
property of that trust. 1 direct that the Trustee administer the property as provided in the 
trust agreement and any amendments prior to my death. 

Section 2.02 Alternate Disposition 

If the trust referred to in Section 2.01 is not in effect at my death or if for any other 
reason the pour-over cannot be accomplished. I specifically and completely incorporate 
the terms of the trust into this will by reference. In such a situation, I direct my Personal 
Representative to establish a trust in accordance with the provisions of such trust and give 
the remainder of my estate, excluding any property over which I might have a power of 

of 
MARJORIE T. CONNELL 

Page 1 



appointment, to the Trustee of said trust to be administered as provided in the trust 
agitement, 

Article Three 
Designation and Succession of Fiduciaries 

Section 3.01 	Personal Representative 

I nominate JACQUELINE MARGUERITE MONTOYA as my Personal Representative. 
If JACQUELINE MARGUERITE MONTOYA fails or ceases to act as my Personal. 
Representative, I nominate KATHRYN ANN BOUVIER as my successor Personal 
Representative. 

Article Four 
Exercise of Power of Appointment 

Section 4.01 Exercise of Power of Appointment Granted by WILLIAM N. 
CONNELL 

In the W.N, Connell and Marjorie T. Connell Living Trust dated May 18, 1972, Article 
Fifth Trust No. 3 Paragraph B(2) of the Trust, I was granted a testamentary power of 
appointment I hereby exercise that power of appointment and appoint the entire 
principal and the undistribuited income in Trust No. 3, if any, on my death to 
JACQUELINE MONTOYA and KATHRYN ANNE BOLTVIER to be distributed intrust 
in accordance with the provisions of the MTC LIVING TRUST dated December 6, 1995, 
as restated on Jannary 7, 2008. 

Article Five 
Powers of Fiduciaries 

Section 5.01 	Grant 

My Personal Representative may perform ev.  ery act reasonably necessary to administer 
my estate and any trust established under my wilt 
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Specifically, my Personal Representative may exercise the following powers: hold, 
retain, invest, reinvest, sell, and manage real or personal property, including interests in 
any form of business entity including, but not limited to, limited partnership and limited 
liability companies, and policies of life, health and disability insurance, without 
diversification as to kind, amount or risk of non-productivity and without limitation by 
statute or rule of law. My Personal Representative may partition, sell, exchange, grant, 
convey, deliver, assign, transfer, lease, option, mortgage, pledge, abandon, borrow, loan 
and contract. My Personal Representative may distribute the assets of my estate in cash 
or kind or partly in each at fair market value on the date of distribution, without requiring 
pro rata distribution of specific assets and without requiring pro rata allocation of the tax 
bases of such assets, My Personal Representative may hold in nominee form, continue 
businesses, carry out agreements and deal with itself, other fiduciarie-s and business 
organizations in which my Personal Representative may have an interest It may 
establish reserves; release powers, and abandon, settle or contest claims. It may employ 
attorneys, accountants, custodians of the trust assets, and other agents or assistants as 
deemed advisable to act with or without discretionary powers and compensate them and - 
pay their expenses from income or principal or both. 

Section 5.02 Powers Granted by state Law 

In addition to all of the above powers, my Personal Representative may, without prior 
authority from any court, exercise all powers conferred by my will or by common law or 
by the Nevada Revised Statutes or other statute of the State of Nevada or any other 
jurisdiction whose law applies to my will. My Personal Representative shall have 
absolute discretion in exercising these powers Except as specifically limited by my will, 
these powers shall extend to all property held by my fiduaiaries until the actual 
distribution of the property. 

Section 6.03 Distribution Alternatives 

My Personal Representative may make any payments under my will: 

Directly to the beneficiary; 

In any form allowed by applicable state law for gifts or transfers to rumors 
or persons under disability; 

To the beneficiary's guardian, conservator or caregiver for the benefit of 
the beneficiary; or 

By direct payment of the beneficiary's expenses. 

A receipt by the recipient for any such distribution, if such distribution is made in a 
manner consistent with the proper exercise of my fiduciaries' duties hereunder„ shall fully 
discharge my fiduciaries. 
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Article Six 
Administrative Provisions 

Section 6401 Court Proceedings 

If any trust is established under my will that trust shall be administered in a timely and 
efficient manner consistent with its tear's, free of active judicial intervention and without 
order, approval or other action by any court. It shall be subject only to the jurisdiction of' 
a court being invoked by the trustees Of other interested parties or as otherwise provided 
by law. 

Section 6.02 No Bond 

I direct that no fiduciary shall be required to give any bond in any jurisdiction, and if 
notwithstanding this direction, any bond is required by any law, statute, or rule of count, 
no sureties be required. 

Section 6..03 Compensation 

Any fiduciary under this instrument shall be entitled to reasonable compensation 
commensurate with services actually performed and to be reimbursed for expenses 
properly incurred. 

Section 6.04 Ancillary Fiduciary 

In the event ancillary administration shall be required Or desired and my domiciliary 
Personal Representative is unable or unwilling to act as an ancillary fiduciary, my 
domiciliary Personal Representative shall have the power to designate, compensate, and 
remove the ancillary fiduciary. The ancillary fiduciary may either be a natural person or 
a corporation. My domiciliary Personal Representative may delegate to such ancillary 
fiduciary such powers granted to my original Personal Representative as my Personal 
Representative may deem proper, including the right to serve without bond or surety on 
bond. The net proceeds of the ancillary estate shall be paid over to the domiciliary 
Personal Representative. 
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Article Seven 
Taxes, Claims and Expenses 

Section 7.01 Payment of Death Taxes, Claims and Expenses 

The Trustee of the trust referred to in. this will is authorized to pay my funeral and burial 
expenses, claims against my estate, arid expenses of estate administration. Accordingly, I 
direct my Personal Representative to consult with the Trustee to determine which such 
expenses and claims should be paid by my personal representative from property passing 
under my  will, and which such expenses and cid= should be paid by the trustee from 
the trust. 

I direct my Personal Representative to follow any inslruetions contained in the MTC 
ILIVrIsla TRUST in making any tax election, including, but not limited to, the allocation 
of my GST Exemption_ I direct that the taxes imposed by reason of my death upon 
property passing under and outside my will be apportioned and paid in the manner 
provided in the MTC LIVING TRUST, and I incorporate the tax apportionment 
provisions of the MTC LIVING TRUST as part of my will, 

In no event shall any of such taxes be allocated to or paid from property which is not 
included in my gross estate for federal estate tax purposes or which qualifies for the 
federal estate tax charitable deduction. 

Section 7.02 Tax and Administrative Elections 

My Personal Representative may exercise any available elections under any applicable 
income, inheritance, estate, succession, or gift tax law. This authority specifically 
includes the power to select any alternate valuation date for death tax purposes and the 
power to determine whether any or all of the administration expenses of my estate are to 
be used as estate tax deductions or as income tax deductions, and no compensating 
adjustments need be made between income and principal as a result of such 
determinations unless my Personal Representative shall determine otherwise, in the 
discretion of my Personal Repre,sentative,.or unless required by law. 

My Personal Representative shall not be liable to any beneficiary of my estate for tax 
consequences occasioned by reason of the exercise or non.exercise of any such elections 
or by reason of the allocation and distribution of property in kind in full or partial 
satisfaction of any beneficiary's interest in my estate. 
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Article Eight 
General Provisions 

Section 8.01 Applicable Law 

The validity and construction of my will shall be determined by the laws of Nevada. 

Section 8.02 No Contract to Make Will 

I have not entered into any contract, a.ctual or implied, to make a will. 

Section 8.03 Contest Provision 

If any beneficiary of this will or any trust created under this will, alone or in conjunction 
with any other person undertakes or participates in any one or more of the actions listed 
below, then the right of such beneficiary to take any interest given to such beneficiary 
under this will or any trust created pursuant to this will shall be determined as it would 
have been determined had such beneficiary predeceased me without surviving 
descendants. 

Contests by a claim of undue influence, fraud, menace, duress or lack of 
testamentary capacity, or otherwise objects in any court to the validity of 
(a) this Will, (b) any trust created under the terms of this Will, (c) any 
other trust created by me, and any trusts created under those agreements, 
or (d) any beneficiary designation of an annuity; retirement plan, IRA, 
Keogh, pension or profit sharing plan or insurance policy signed by or 
created by me, (collectively referred to hereafter in this Section as 
mDocu,raent" or "Documents") or any amendments or codicils to any 
Document; 

Seeks to obtain an adjudication in any court proceeding that a Document 
or any of its provisions is void, or otherwise seeks to void, nullify or set 
aside a Document or any of its provisions; 

Files suit on a creditor's claim filed in a probate of my estate, against my 
trust estate, or any other Document, after rejection or lack of action by the 
respective fiduciary; 

Files a petition or other pleading to change the character (community, 
separate, joint tenancy, partnership, domestic parrnership, real or personal, 
tangible or intangible) of property already so characterized by a 
Document; 
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Claims ownership in a court proceeding to any asset held by me in joint 
tenancy, other than as a surviving joint tenant; 	. 

Files a petition to determine domestic partnership property as my 
cohabitant or as my Spouse; 

Piles a petition for probate homestead in a probate proceeding of ray estate 
without the prior written consent of the Personal Representative 
designated in this Will; 

Files a petition for family allowance in a probate of my estate without the 
prior written consent of the Personal Representative designated in this 
Will; 

Files a petition to impose a constructive trust or resulting trust on any 
assets of my estate, if any or 

Participates in any of the above actions in a manner adverse to my estate, 
such as conspiring with or assisting any person who takes any of the above 
actions. 

My Personal Representative is hereby authorized to defend, at the expense of my estate, 
any violation of this paragraph. A 1- contest" shall include any action described above in 
an arbitration proceeding and shall not include any action described above solely in a 
mediation not preceded by a fling of a contest with a court, notwithstanding the 
foregoing. 

This Section shall not apply so as to cause a forfeiture of any distribution otherwise 
qualifying for the federal estate tax charitable deduction. 

Section 8.04 Construction 

Unless the context requires otherwise, words denoting the singular may be construed as 
denoting the plural. Words of the plural may be construed as denoting the singular. 
Words of one gender may be construed as denoting another gender, if appropriate. 

Section 8.05 Headings and Titles 

The headings and paragraph. titles are for reference only. 

Section 8.06 Internal Revenue Code, IRC or Code 

References to the Internal Revenue Code, the IRC or the Code shall refer to the Internal 
Revenue Code of the United States. References to specific sections of the Code shall be 
to any sections of like or similar import that replace the specific sections as a result of 
changes to the Internal Revenue Code made after the date of my will. 
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Section 8.07 Other Definitions 

Except as otherwise provided in my will, terms shall be as defined in the Nevada Revised 
Statutes as amended after the date of my will and after my death. 

Section 8.08 Survivorship 

For purposes of this will, any beneficiary shall be deemed to have predeceased me if such 
beneficiary dies within 90 days after the date of my death. 

Section 8.09 Severability 

If any part of this instrument shall be adjudicated to be void or invalid, the remaining 
provisions not specifically so adjudicated shall remain in full force and effect. 

I, MARJORIE T. CONNELL, sign my name to this instrument consisting of 9 pages on 
January 7, 2008 and being first duly sworn, do hereby declare to the undersigned 
authority that I sign and execute this instrument as my Last Will and Testament, that I 
sign it willingly, that I execute it as my free and vohmtary act for the purposes therein 
expressed, and that I am eighteen years of age OT older, of sound mind, and under no 
constraint or undue influence. 
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41111a 
Sharon A, 	rtness 
900 Rancho Lane 
Las Vegas, NV 89106 

C: Jon 
nob° Lane 
gas, NV 89106 

Then and there personally appeared the within-named Sharon A. Brown and Josefina C. 
Jones, who, being duly sworn, depose and say uncle the penalty of perjury : That they 
witnessed the execntion of the within Will of the within-named Testatrix., MARJORIE T. 
CONNF,U., that the Testatrix subscribed the Will and declared the same to be her Last 
Will and Testament in their presence; that they thereafter subscribed their names as 
witnesses in the presence of the Testatrix and in the presence of each other and at the 
request of the Testatrix; that the Testatrix at the time of the execution of the Will 
appeared to them to be of fu11 age and of &mind mind and memory, and that they make 
this affidavit at the request of the Testatrix. 

Page 9 

SI 



Exhibit "F" 



(rkek, 

.-LAVTD A. STRAUS 
A triyIlTE131;LLABILITY .CONEPAN-2- 
14Evi6V#74-il4re PLANNIENTO LAW' nittid. 

NV &mho Lcum 
:1;,4s-ArOces,; 	89105 

• ak-  " • 702)474-4500 
••1c1Jili MO 4744510 

C.•Aheric. 
Elton Av 

V 
: 

.1Spite Of -Marjorie ciiiii(01 

to7, • 

01. s fit14 . li r. ,0#1#P ..,.. 	Z.̀0:1* T:O.t . Wiii api Te...clainent of Marjorie , 

0-:letter stirall00690. :.toCONO....**. s .. Connell exercised her power of 
!L; • .01-,ir 'ILO*: 'Will and Testament wherein she 

:iippibii,lited ' ' ;0..pOn liet..:1.190  „Irg. t.,1 " - `-iii ' 0**,4* undistribtited hgo.roc in Trust 
. 	. 	, . 	; .., 	. 	.... 	, 

N.O..:3.of ;  II - .'; 01. :Coifte:11:4'.1,,, : , - ' 	Ledittieil :1n Trust dated May la, 1972 be 
, 	• 	-. 

:it$..*." 	i 
., • .. :::::., d.istritxf 	11•.  qUelitieNtr.  u -', ,,±.: a. qi.:.; '..- - ‘' AnnetkrOier in itust in acdoklanee with ,a..4!ft 

% 	 Cp5 170y $0: I . :0 the Mit': 0;+ 6 c';:.: . F1t d Dace:niter 6, 1995 as last restated on 
'...r? 

• ! ::•; . 'ill'iri .gfilllt :  
1176.'1 iii:ek ',.;:,S#0.....egssor 110* 

DAS:pf 

Enulosare 

: 	Jacqueline Montoya 
Kathryn Bouvier 

Nsr4N. Connell and Marjorie Connell Living 
Irrost ditted 	'-`,14„ 1972, I 414itp,400 ,0alt you contaCt'ain attorney to assist you in 

.0.4t or our.W.A.00:Iletappy to 8.q.siSt. . 
• .0%-: 	• 	 : 

glue interim s , you havOlVVegtV IOrtafAtidfor cominerits, please do not hesitate to , . — 
oOtifati pers,oxiii% 

' 
- 

4111104 



Exhibit "G" 



THE MTC LIVING TRUST 

DATED DECEMBER 6, 1995 

Restatement dated January 7, 2008 

LAW OFFICES 

LAW OFFICES OF DAVID A. STRAUS 
A PRoFessioNAL cOsPartAnor.1 

900 RANCHO LArki 

LAS VEGAS, NEVADA B53106 

(702) 474-4500 

Copyrig1-402097Law Offices of David A. Straus 



The MTC LIVING TRUST 
Table of Contents 

Article One 

Article Two 

Article Three 

Article Four 

Establishing My Trust 	 1-1 

Family Information    , 	2-1 

Trustee Succession Provisions 	 3-1 

Administration of My Trust During My 
Incapacity 	 4-1 

Administration of My Trust Upon My Death 	5-1 

Specific Distributions and Disposition of 
Tangible Personal Property 	 6-1 

Article Five 

Article Six 

Article Seven 	Creation of Trust Shares Upon My Death 	 7-1 

Article Eight 	My Exempt Property  	 8-1 

Article Nine 	My Nonexempt Property 	 9-1 

Article Ten 	Remote Contingent Distribution. 	 10-1 

Article Eleven 	Administration of Trusts for Underage and 
Incapacitated Beneficiaries.  	 11-1 

Article Twelve 	Retirement Plans and Life Insurance Policies ...... 12-1 

Article Thirteen 	Trust Administration     13-1 

Article Fourteen 	My Trustee's Powers 	 14-1 

Article Fifteen 	General Provisions 	 15-1 

i 

46 



The IVITC LIVING TRUST 

Article One 
Establishing My Trust 

On December 6, 1995, I established the MTC LIVING TRUST, wherein I reserved the 

right to amend the trust agreement, in whole or in part in Article Four, Section 1(d). On 

this day, January 7, 2008, I now exercise my power to amend that agreement, in its 
entirety, so that after amendment, the MTC LIVING TRUST states as follows: 

The parties to this restated agreement are /VIARJORIE T. CONNELL, also known as 

MARJORIE THRASH CONNELL, (the ""Trustrnaker") and MARJORIE T_ CONNELL 

(my "Trustee"). 

Section 1.01 	identifying My Trust 

My trust may be referred to as "MARJORM T. CONNELL, Sole Trustee, or her 

successors in trust under the MTC LIVING TRUST dated December 6, 1995, and any 

amendments thereto." 

For the purpose of transferring property to my trust, or identifying my trust in any 
beneficiary or pay-on-death designation, any description refe„ning to my trust shall be 

effective if it reasonably identifies my trust and indicates that the trust property is held in 

a fiduciary capacity, 

Section 1.02 Reliance by Third Parties on Affidavit or Certification of 

Trust 

From time to time, third parties may require documentation to verity the existence of this 

agreement, or particular provisions of it, such as the name or names of my Trustee or the 

powers held by my Trustee. To protect the confidentiality of this agreexnent, my Trustee 

may use an affidavit or a certification of trust that identifies my Trustee and sets forth the 

authority of my Trustee to transact business on behalf of my trust. The affidavit or 

certification may include pertinent pages from this agreement, such as title or signature 

pages. 
A third party may rely upon an affidavit or certification of trust that is signed by my 

Trustee with respect to the representations contained in the affidavit or certification of 

trust. A third party relying -upon an affidavit or certification of trust shall be exonerated 

from any liability for actions the third party takes or fails to take in reliance upon the 

representations contained in the affidavit or certification of trust. A third party dealing 

with my Trustee shall not be required to inquire into the terms of this agreement or the 

authority of my Trustee, or to see to the application that my Trustee makes of funds or 

other property received by my Trustee. 
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Section 1.03 Transferring Property to My Trust 

Any person or entity may transfer property of any kind, nature and description to my trust 

in any manner authorized by law. 

(a) 	Funding of My Trust 

By execution of this agreement, I transfer, convey and assign to my 
Trustee and my Trustee accepts and agrees to hold, the property described 

in Schedule A, annexed hereto, together with all my right, title and interest 
in and to all of my property that may by law be held in trust and that may, 
by this assignment, be transferred to my trust. In addition, any assets 
already in the name of my trust shall be controlled by this agreement. 
This assignment shall include, without limitation, all real and personal, 
tangible and intangible property, located in the United States, whether 
separate or community, whether acquired before or after the execution of 
this agreement except for the following assets that are expressly not 
transferred to my trust by this assignment: 

Life insurance policies, unless the ownership of a policy is 
transferred to my trust by a separate instrument that 
specifically refers to such policy; 

Corporate and self-employed ("Keogh") pension., profit 
sharing and stock bonus plans; 

Qualified retirement plans; 

Commercial annuities; 

Any property, the transfer of which would result in the 
immediate recognition of income subject to income or other 
taxes or the transfer of which would result in the loss of a 
homestead exemption or violate a restriction on transfer 
agreement. 

ib) Acceptance by My Trustee 

By execution of this agreement, my Trustee accepts and agrees to hold the 
trust property described on Schedule A, along with all other property 
initially transferred to it by virtue of subsection (a). All property 
transferred to my trust after the date of this agreement must be acceptable 
to my Trustee. My Trustee may refuse to accept any property. IVly 
Trustee shall hold, administer and dispose of all trust property accepted by 
my Trustee for my benefit and the benefit of my beneficiaries in 

accordance with the terms of this agreement. 

Section 1.04 Powers Reserved by Me as Trustmaker 

During my lifetime, I shall retain the powers set forth in this Section in addition to any 

powers that I reserve in other provisions of this agreement. 
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(a) Action on Behalf of My Trust 

During any period that am serving as a Trustee of my trust, I may act for 
and conduct business on behalf of my trust without the consent of any 
other Trustee. 

(b) Amendment, Restatement or Revocation 

I have the absolute right, at any time and from time to time, to amend, 
restate, or revoke any term or provision of this agreement in whole or in 
part. Any amendment, restatement, or revocation must be in a written 
instrument signed by me. 

(c) Addition or Removal of Trust Property 

have the absolute right,. at any time and from time to time, to add to the 
trust property and to remove any property from my trust. 

(d) Control of income and Principal Distributions 

3 have the absolute right to control the distribution of income and principal 
from my trust My Trustee shall distribute to me, or to such persons or 
entities as I may direct, as much of the net income and principal of the 
trust property as I deem advisable. My Trustee may distribute trust 
income and principal to me or for my unrestricted use and benefit, even to 
the exhaustion of all trust property. Any undistributed income shall be 
added to the principal of my trust. 

(e) Approval of Investment Decisions 

I reserve the absolute right to review and change my Trustee's investment 
decisions; however, my Trustee shall not be required to seek my approval 
before making investment decisions. 

Section 1.05 Grantor Trust Status 

)3y reserving the broad rights and powers set forth in Section 1.04 of this Article, I intend 

to qualify my trust as a "Grantor Trust" under Sections 671 to 677 of the Internal 
Revenue Code so that, for federal income tax purposes , I will be treated as the owner 
during my lifetime of all the assets held in my trust as though I held them in my 
individual capacity. 

During any period that my trust is a Grantor Trust, the taxpayer identification number of 
my trust shall be my social security number, in accordance with Treasury Replation 
Section 301.6109-100(4 
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Article Two 
Family Information 

I am unmarried. 

I have one child ELEANOR C. HARTMAN AHERN, born on May 13, 1938. 

I have also made provision for the following individuals in this agreement: 

Name 	 Relationship 

JACQUELINE MAROUERITE MONTOYA 	 Granddaughter 

KATHRYN ANN BOUVIER 	 granddaughter 
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Article Three 
Trustee Succession Provisions 

Section 3.01 	Resignation of a Trustee 

A Trustee may resign by giving notice to me. If I am deceased, a resigning Trustee shall 
give notice to the income beneficiaries of the trust and to any other Trustee then serving. 

Section 3.02 Trustee Succession During My Lifetime 

During my lifetime, this Section shall govern the removal and replacement of my 
Trustees. 

(a) Removal and Replacement by Me 

I may remove any Trustee with or without cause at any time. If a Trustee 
is removed, resigns or cannot continue to serve for any reason, I may serve 
as sole Trustee, appoint a Trustee to serve with me or appoint a successor 
Tru.stee. 

(b) During My Incapacity 

During any time that I am incapacitated, the following, in the order 
named, shall replace any then serving Trustee: 

First, JACQUELINE MARGUERITE MONTOYA; and 
then 

Second, KATHRYN ANN BOUVIER 

If I am incapacitated, a Trustee may be removed only for cause, which 
removal must be approved by a aunt of competent jurisdiction upon the 
petition of an interested party. 

All appointments, removals and revocations shall be by signed written instrument. 

Notice of removal shall be delivered to the Trustee being removed and shall be effective 
in accordance with the provisions of the notice, 

Notice of appointment shall be delivered to and accepted by the successor Trustee and 
shall become effective at that time. A copy of the notice shall be attached to this 
agreement. 

Section 3.03 Trustee Succession After My Death 

After my death, this Section shall govern the removal and replacement of my Trustees. 

(a) Successor Trustee 

Upon ray death, the following, in the order named, shall serve as my 
successor Trustee, replacing any then serving Trustee: 

First, JACQUELINE MARGUERITE MONTOYA; and 
then 
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Second, KATHRYN ANN BOUVIER 

(b) Trustees of the Separate Trusts 

The primary beneficiary of a separate trust created under this agreement 
may, upon attaining the age of 21, appoint himself or herself as a 
Cotrustee of his or her separate trust to serve with the then serving 
successor Trustee. Upon attaining the age of 25, the primary beneficiary 
may serve as sole trustee. 

At any time a beneficiary is serving as a Trustee of his or her trust before 
attaining the age of 25, there must be at least one other Trustee serving 
with -the beneficiary. If a Trustee vacancy occurs and no designated 
Stlerse$01" Trustee is available to serve, the -vacancy shall be filled as 
provided in subsection (d) of this Section. 

If the interest of a beneficiary will be merged into a life estate or an estate 
for years because the beneficiary is serving as sole Trustee, the beneficiary 
shall appoint a Cotrustee to avoid such merger. Similarly, if the interest of 
a beneficiary becomes, or is likely to become, subject to the claims of any 
creditor or to legal process as a result of serving as sole Trustee the 
beneficiary shall appoint an Independent Trustee to serve as Cotrustee. 

(o) Removal of a Trustee 

A Trustee may be removed only for cause, which removal must be 
approved by a court of competent jurisdiction upon the petition of any 
beneficiary. 

In no event shall the court petitioned to approve the removal of a Trustee 
acquire any jurisdiction over the trust except to the extent necessary to 
approve or disapprove removal of a Trustee. 

If a beneficiary is a minor or is incapacitated, the parent or legal 
representative of the beneficiary may act on behalf or the beneficiary. 

(d) Default of Designation 

If the office of Trustee of a trust created under this agreement is vacant 
and no designated successor Trustee is able and willing to act as Trustee, 
the primary beneficiary of the trust shall appoint an individual or corporate 
fiduciary as successor Trustee, 

Any beneficiary may petition a court of competent jurisdiction to appoint 
a successor Trustee to fill any vacancy remaining unfilled after a period of 
30 days. By making such appointment, the court shall not thereby acquire 
any jurisdiction over the trust, except to the extent necessary for making 
the appointment. 

If a beneficiary is a minor or is incapacitated, the parent or legal 
representative of the beneficiary may act on behalf of the beneficiary. 
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Section 3.04 Notice of Removal and Appointment 

Notice of removal shall be in writing and shall be delivered to the Trustee being removed, 
along with any other Trustees then serving. The notice of removal shall be effective in 
accordance with its provisions. 

Notice of appointment shall be in writing and shall be delivered to the successor Trustee 
and any other Trustees then serving. The appointment shall become effective at the time 
of acceptance by the SUCCOSSOF Trustee. A copy of the notice shall be attached to this 
agreement. 

Section 3.05 Appointment of a Cotrustee 

Any individual Trustee may appoint an individual or a corporate fiduciary as a Cotrustee. 
A Cotrustee so named shall serve only as long as the Trustee who appointed such 
Cotrustee serves (or, if such Cotrustee was named by more than one Trustee acting 
together, by the last to serve of such Trustees), and such Cotrustee shall not becorne a 
successor Trustee upon the death, resignation, or incapacity of the Trustee who appointed 
such Cotrustee, unless so appointed under the terms of this agreement. Although such 
Cotrustee may exercise all the powers of the appointing Trustee, the combined powers of 
such Cot-ranee and the appointing Trustee shall not exceed the powers of the appointing 
Trustee alone, The Trustee appointing a Cctrustee may revoke the appointment at any 
time with or without cause. 

Section 3.06 Corporate Fiduciaries 

Any corporate fiduciary serving under this agreement as a Trustee must be a bank, bust 
company, or public charity that is qualified to act as a fiduciary under applicable federal 
and state law and that is not related or subordinate to any beneficiary within the meaning 
of Section 672(c) of the Internal Revenue Code. 

Such corporate fiduciary shall: 

Have a combined capital and surplus of at least Five Million Dollars; Or 

Maintain in force a policy of insurance with policy limits of not less than 
Five Million Dollars covering the errors and omissions of my Trustee with 
a solvent insurance carrier licensed to do business in the state in which my 
Trustee has its corporate headquarters. 

Section 3.07 incapacity of a Trustee 

If any individual Trustee becomes incapacitated, it shall not be necessary for the 
incapacitated Trustee to resign as Trustee. For Trustees other than me, a written 
declaration of incapacity by the Cotrustee, if any, or, if none, by the party designated to 
succeed the incapacitated Trustee, if made in good faith and if supported by a written 
opinion of incapacity by a physician who has examined the incapacitated Trustee, will 
terminate the trusteeship_ 
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Section 3.013 Appointment of Independent Special Trustee 

If for any reason the Trustee of any trust created under this agreement is unwilling or 
unable to act with respect to any trust property or any provision of this agreement, the 
Trustee shall appoint, in writing, a corporate fiduciary or an individual to serve as an 
Independent Special Trustee as to such property or with respect to such provision. The 
Independent Special Trustee appointed shall not be related or subordinate to any 
beneficiary of the trust within the meaning of Section 672(c) of the Internal Revenue 
Code. 

An Independent Special Trustee shall exercise all fiduciary powers granted by this 
agreement unless expressly limited elsewhere in this agreement or by the Trustee in the 
instrument appointing the Independent Special Trustee. An Independent Special Trustee 
may resign at any time by delivering written notice of resignation to the Trustee. Notice 
of resignation shall be effective in accordance with the terms of the notice. 

Section 3.09 Rights and Obligations of Successor Trustees 

Each successor Trustee serving under this agreement, whether corporate or individual, 
shall have all of the title, rights, powers and privileges granted to the initial Trustee 
named under this agreement. In addition, each successor Trustee shall be subject to all of 
the restrictions imposed upon, as well as all obligations and duties, both discretionary and 
ministerial, given to the initial Trustee named under this agreement. 
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Article Four 
Administration of My Trust 

During My Incapacity 

Section 4.01 	Definition of My incapacity 

I shall be considered incapacitated during any time that, because of age, illness, mental 
disorders, dependence on prescription medications Of other substances, or any other 
cause, I am unable to effectively manage my property or financial affairs. 

Section 4,02 Determination of My Incapacity 

For purposes of this agreement, I am incapacitated if I arm determined to be so under any 
one of the following subsections. 

(a) Determination by Physicians 

I shall be deemed incapacitated if in the opinion of two licensed 
physicians my then existing circumstances fall within the definition of 
incapacity as provided in Section 4.01. 

I shall be deemed restored to capacity if my personal or attending 
physician signs a written opinion that I can manage my property and 
financial affairs. 

(b) Court Determination 

I shall be deemed incapacitated if a court of competent jurisdiction 
determines that I am legally incapacitated, incompetent, or otherwise 
unable to effectively manage my property or financial affairs. 

(a) Detention or Disappearance 

I shall be deemed incapacitated if I cannot effectively manage my property 
or 6nancial affairs due to my unexplained disappearance or absence for 
more than 30 days, or if I am detained under duress. My disappearance, 
absence, or detention under duress may be established by an affidavit of 
my Trustee, or, if no Trustee is serving under this agreement, by the 
affidavit of any beneficiary under this agreement. The affidavit shall 
describe the circumstances of my disappearance, absence, or detention 
under duress. A third party dealing with my Trustee in good faith may 
always rely on the representations contained in the affidavit. 

Section 4.03 Trust Distributions During My Incapacity 

During any period of time that I am incapacitated, my Trustee shall administer my trust 
and distribute its net income and principal as provided in this Section. 

(a) 	Distributions for My Benefit 

My Trustee shall regularly and conscientiously make appropriate 
distributions of trust income and principal for my general welfare and 
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comfort under the circumstances existing at the time such distributions are 
made. 
Distributions under this subsection shall include payments for any of my 
enforceable legal obligations. My Trustee may also make distributions for 
the payment of insurance premiums for insurance policies owned by me or 
by my tru-st, including but not limited to, life, medical, disability, property 
and casualty, errors and omissions and long-term health care insurance 
policies. 
My Trustee is authorized to honor pledges and continue to make gifts to 
charitable organizations that I have regularly supported in the amounts I 
have customarily given. 
The examples included in this subsection are for purposes of illustration 
only and are not intended to limit the authority of my Trustee to make 
distributions for my benefit that my Trustee determines to be appropriate. 

(b) Manner of Making Distributions 

My Trustee may make distributions for my benefit in any one or more of 
the following ways: 

To me, but only to the extent I am able to manage such 
distributions; 
To other persons and entities for my use and benefit; 
To my agent or attorney-in-fact authorized to act for me 
under a legally valid durable power of attorney executed by 
me prior to my incapacity; 
To my guardian or conservator who has assumed 
responsibility for me under any court order, decree or 
judgment issued by a court of competent jurisdiction. 

(c) Distributions for the Benefit of Persons Dependent on 
Me 

My Trustee aLso may distribute as much of the net income and principal as 
my Trustee deems necessary for the health, education, maintenance or 
support of persons that my Trustee determines to be dependent on me for 
support. 
(d) Guidance for My Trustee Regarding Distributions 

In making distributions under subsections (a) and (c), my Trustee shall 
give consideration first to my needs, and then to the needs of those persons 
dependent on me. 
When making distributions under subsections (a) and (c), I request, but do 
not require, that my Trustee, in its sole and absolute discretion, consider 
other income and resources available to the beneficiaries. My Trustee 
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may make unequal distributions, distributions to some but not all 
beneficiaries or no distributions. 

A distribution made to a beneficiary under this Section shall not be 
considered an advance and shall not be charged against the share of the 
beneficiary that may be distributable under any other provision of this 
agreement. 

Section 4,04 Appointment of the Trustmakees "HIPAA" "Personal 
Representative" 

a. Provisions of the Act Regarding Personal Representatives. 

Pursuant to 45 CFR 164.502(g)(1), promulgated under the Health Insurance 
Portability and Accountability Act of 1996 (the Act), any entity covered by 
the Act must treat the Personal Representative of LID individual as follows: 

"(g)(1) Standard; 'Personal representatives. As specified in this paragraph, 
a covered entity must,  except as provided in paragraphs (g)(1) and (g)(5) 
of this section, treat aonal representative as tl_ ien:Kl..j.‘_richial for 
purposes of this subchapter."  (emphasis supplied) (Neither of paragraphs 
(g)(3) nor (g)(5) apply in this situation.) 

b. Appointment of the Trustmaker's Personal Representative. 

For purposes of this Section and the Act, the serving Trustee, or Co-Trustees, 
if more than one Trustee is serving, of my Trust shall be the Trustinsiker's 
appointed "Personal Representative." As such, the Personal Representative 
appointed under this Section shall have the some rights as the Trustmaker, 
whether the Trustrnaker is or is not considered disabled pursuant to any 
standard contained in this agreement or otherwise. 

c. Covered Entities Under the Act. 

A covered entity includes, but is not limited to, the physician, health care 
professionals, dentists, a health plan, hospital, laboratory, pharmacy, insurance 
company, the Medical Information Bureau, Inc., other health care 
clearinghouses or persons or entities requiring compliance with the Act before 
releasing protected health care information. 

d. Coordination wiat an Agent or Attorney in Fact under any Health Care 
Power of Attorney 

For the purpose of accessing any health care information covered by the Act, 
both the Personal Representative appointed under this Section, and the Health 
Care Agent appointed under my Health Care Power of Attorney shall be 
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considered as "Personal Representatives" wider the Act, and either may 
request health care information covered by the Act. 

e. Legal Action to Enforce the Terms of this Section 

My Trustee is specifically empowered to take any and all legal action 
necessary to enforce the intent of this Section as regards accessing the 
Trustmaker's health care information in compliance with the Act. My Trustee 
is specifically empowered to seek a recovery of any legal fees and costs 
incurred, as a result of any legal action taken hereunder, or for any dernagee 
caused by a covered entity's failure to comply with the Act. 

Section 4.05 Special Disability instructions for MARJORIE T. CONNELL. 

I have led an independent life. And through the course of my life I have managed to set 
aside some savings and assets of value. I am mindful of the fact that nursing home care 
is very costly a d that, even at the rates currently in effect, the costs can be in the 
neighborhood of $60,000.00 per year. I request my disability Trustee to investigate the 
resources and services available through Visiting Nurses Association, Home Hospice 
Health Care, Meals on Wheels, part-time private nursing care, or any and all other then-
available services which might provide for in-home care. 

I request that my disability Trustee, make every reasonable effort to see to it that I am 
taken care of in my own home, at least or in the home of members of my family or loved 
ones, and not placed in a long-term convalescent health care facility, nursing home, or 
any similar facility. In my own home I find convenience, comfortable surroundings, and 
I can maintain my own. privacy and my own dignity. 

In the event that family members or others are so kind as to care far me under 
circumstances where that care is necessary to prevent me from being institutionalized in a 
nursing home, I direct my disability Trustee to pay to them upon their written request, 
fair compensation for their abilities, talent, and time dedicated on my behalf. I further 
request that whenever possible, in my Trustee discretion, my disability Trustee would see 
to it that one or more family members or others may, if they wish, occupy my home 
together with me, without payment or rent, so that I may receive care in my home to the 
extent that is medically and physically possible. 

I wish to remain in my personal residence unless I sin in a coma. I request my Trustee to 
pay the operating expenses of maintaining my residence, ineluding normal domestic help. 

I direct my Trustee to consult with my Health Care Representative regarding the coat of 
my medical care, and to pay all expenses incurred as a result of the decisions made by my 
Trustee and Beath Care Representative.. The decision as to whether to reimburse my 
Health Care Representative for expenses incurred in fulfilling the duties of the Health 
Care Representative position shall be in the sole and absolute discretion of my Trustee. 

further specifically prohibit my Trustee from expending any trust funds for medical 
treatment considered "extraordinary" or "heroic." by my Health Care Representative. The 
decision as to whether treatment shall be considered "extraordinary" or "heroic" shall be 
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in the sole and absolute discretion of my Health Care Representative contained in my 
Health Care Power of Attorney, or appointment of Health Care Representative. 

If it should become necessary to sell my residence or for any other reason to dispose of 
some or all of my tangible personal property from my living quarters, my Trustee shall 
store or safeguard such tangible personal property (and pay all costs thereof) or, 
alternatively, transfer custody and possession, but not title, for such storage or 
safekeeping to the persons named. as recipients of such property pursuant to this trust. 

I wish to remain mentally and physically active as long as possible. I direct my Trustee 
to provide opportunities for me to engage in social, recreational, and sports activities, 
including travel, as my health pernaits. Such decisions shall be made in consultation with 
my Health Care Representative. I further direct my Trustee to provide me with books, 
tapes, and similar materials consistent with my interests. 

It is my desire to provide for the presence and involvement of religious clergy or spiritual 
leaders in my care, provide them access to me at all times, maintain my memberships in 
religion or spiritual organizations, and enhance my opportunities to derive comfort and 
spiritual satisfaction from such activities, including religious books, tapes and other 
materials. 

I further direct my Trustee, in cooperation with my Health Care Representative, to 
provide for companionship for me consistent with my needs and preferences. I consider 
such continuing interaction to be essential. 

Finally, I authorize my Trustee to make advance arrangements for me in accordance with 
the memorial instructions I have left in my Living Trust Portfolio if I have not previously 
made such advance arrangements myself. If I have left no memorial instructions., I 
authorize my Trustee, in uonsultation with my Health Care Representative, to make 
advance arrangements considered necessary or appropriate. 
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Article Five 
Administration of My Trust 

Upon My Death 

Section 5.01 	My Trust Shall Become Irrevocable 

Upon my death, my trust shall become irrevocable and my social security number may no 
longer be used to identify my trust. My Trustee shall apply for a separate taxpayer 
identification number for my trust. 

Section 5.02 Administrative Trust 

After my death and prior to the distribution of trust property as provided in the 
subsequent Articles of this agreement, my trust shall be an administrative trust but may 
continue to be known as the MTC LIVING TRUST. My administrative trust shall exist 
for a reasonable period of time necessary to complete the administrative tasks set forth in 
this Article. 

Section 5.03 Payment of My Expenses and Taxes 

My Trustee is authorized but not directed to pay from the administrative trust: 

Expenses of my last illness, funeral and burial or cremation, including 
expenses of memorials and memorial services; 

Legally enforceable claims against me or my estate; 

Expenses of administering my trust and my estate; and 

Court ordered allowances for those dependent upon me. 

These authorized payments are discretionary with my Trustee. My Trustee may make 
decisions on these payments without regard to any limitation on payment of such 
expenses imposed by law and may make payments without obtaining the approval of any 
court. No third party may enforce any claim or right to payment against my trust by 
virtue of this discretionary authority. My Trustee shall not pay any administrative 
expenses from assets passing to an organization that qualifies for the federal] estate tax 
charitable deduction or to a split-interest charitable trust. 

My Trustee shall pay death taxes out of the principal of the trust property as provided in 
Section 5,05, If, however, a probate estate is opened within six months from the date of 
my death, my Personal Representative shall pay claims, expenses and death taxes from 
my probate estate to the extent that the cash and readily marketable assets included in my 
probate estate are sufficient to pay such items unless my Trustee has already paid them. 

&lotion 5.0 ,4 	R4.1ratelotlortz`. on Certain Paym•nts from Quallh•d 
Rltirom3nt Plan

The "designation date" shall mean September M) of the calendar year following the 
calendar year in which my death occurs, or such other date as shall be establishd by 
Treasury Regulations or other tax law authority as the final date for determining whether 
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this trust meets the requirements for treatment of the trust's oldest beneficiary as if he or 
she had been named directly as beneficiary of any qualified retirement plan payable to 
this trust 
Notwithstanding any other provision of this agreement or state law to the contrary, my 
Trustee may not on or after the -designation date", distribute to or for the benefit of my 
estate., any charity or any other non-individual beneficiary any qualified retirement 
benefit payable to a trust created under this agreement. It is my intent that all such 
qualified retirement benefits held by or payable to this trust on or after the designation 
date be distributed to or held for only individual beneficiaries, within the meaning of 
Section 401(a)(9) of the Internal Revenue Code. 
Accordingly I direct that qualified retirement benefits not be used or applied on or after 
the designation date for payment of my debts, taxes, expenses of administration or other 
claims against my estate or for payment of estate, inheritance or similar transfer taxes due 
on account of my death (other than those directly attributable to and the legal obli tion 
of a particular Qualified Retirement Plan). This Section shall not apply to any bequest or 
expense that is specifically directed to be funded with qualified retirement benefits. 

Section 5.05 Payment of Death Taxes 

For the purposes of this Article, the term "death taxes" shall refer to any taxes imposed 
by reason of my death by federal, state or local authorities, including but not limited to 
estate, inheritance, gift, and direct-skip generation-skipping transfer taxes. For purposes 
of this Section, death taxes shall not include any additional estate tax imposed by Section 
2031(0(5)(Q, Section 2032A(c) OF Section 2057(0 of the Internal Revenue Code or any 
other comparable recapture tax imposed by any taxing authority. Nor shall death taxes 
include any generation-skipping transfer tax, other than a direct skip generation-skipping 
transfer tax. 
Except as otherwise provided in this Section or elsewhere in this agreement, my Trustee 
shall provide for payment of all death taxes from the administrative trust without 
apportionment. My Trustee shall not seek contribution toward or recovery of any such 
payments from any individual. 

(a) Protection of Exempt Property 

ba no event shall death taxes be allocated to or paid from any assets that 
are not included in my gross estate for federal estate tax purposes. 

(b) Protection of the Charitable Deduction 

No death taxes shall be allocated to or paid from any assets passing to an 
organization that qualifies for the federal estate tax charitable deduction, 
or from any assets passing to a split-interest charitable trust, unless my 
Trustee has first used all other assets available to my Trustee to pay the 
taxes. 
(c) Prt)pev lIas$ing Outsid? of My Trued 

Death taxes imposed with respect to property included in my gross estate 
for death tax purposes but passing outside of my trust shall be apportioned 
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among the persons and entities benefited in the proportion that the taxable 
value of the property or interest bears to the total taxable value of all 
property and interests included in my gross estate for death tax purposes. 
The values to be used for the apportionment shall be the values as finally 
determined under federal, state or local law as the case maybe. 

Section 6.06 No Apportionment Between Current and Future Interests 

No interest in income and no estate for years or for life or other temporary interest in any 
property or trust are subject to apportionment as between the temporary interest and the 
remainder The tax on the temporary interest and the tax, if any, on the remainder are 
chargeable against the corpus of the property or trust subject to the temporary interest and 
remainder. 

Section 6.07 Coordination with My Personal Representative 

The following provisions are intended to help facilitate the coordination between my 
Personal Representative, if any, and my Trustee. These provisions apply even if my 
Personal Representative and my Trustee are the same person or entity. 

(a) Reliance on My Personal Representative 

My Trustee may rely upon the written request of my Personal 
Representative for payments authorized under this Article and the amounts 
included in such payments without computing the sums involved. If a 
payment is made under this Article to my Personal Representative, my 
Trustee shall not have any duty to inquire into the application of the 
payment. 

(b) Receipt of Probate Property 

My Trustee may accept or decline any distributions of property tendered 
to my Trustee by my Personal Representative. As to property deemed 
acceptable by my Trustee, my Trustee may accept the property without 
audit and without obligation to review the records of my Personal 
Representative. 

(c) Purchase or Assets from and Loans to My Prohats 
Estate 

My Trustee is authorized to purchase and retain, as an investment for my 
trust estate, any property that forms a part of my probate estate. My 
Trustee may make loans, with or without security, to my probate estate. 
My Trustee shall not be liable for any loss suffered by my trust as a result 
of the exercise of the powers granted to ray Trustee in this subsection. 

(d) Discretionary 0itilbtations to My Paraonal 
FbprozlatAtivo 

My Trustee is authorized to distribute to my probate estate, as a 
beneficiary of this trust., cash or other trust peoperty, including accrued 
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income, to whatever extent my Trustee determines it to be in the best 
interests of the beneficiaries of my trust. 

Section 5,08 Authority to Make Tax Elections 

Following my death, I authorize my Trustee to make tax elections as provided in this 
Section. If, however, a Personal Representative is appointed for ray probate estate and as 
my Personal Representative is the recipient of specific statutorily delegated authority 
relative to any tax election, the discretionary authority granted my Trustee relative to the 
tax election shall be subordinate to the statutorily delegated authority. 

(a) Tax Elections 

My Trustee's authority to make tax elections shall include, but shall not be 
limited to the right to choose the alternate valuation date, the right to elect 
whether to take administration expenses as estate tax deductions or income 
tax deductions, the right to allocate my unused generation-skipping 
exemption to all or any portion of the trust property, the right to make 
special use valuation elections, and the right to defer payment of all or any 
portion of any taxes. 

My Trustee may elect to treat my administrative trust as part of my estate 
for federal or state income tax purposes or both. 

My Trustee may elect to have trust property qualify for the 'family owned 
business deduction" authorized under Section 2057 of the Internal 
Revenue Code. My Trustee may enter into any agreement on behalf of my 
trust that is necessary to validly make such election under the Internal 
Revenue Code,. 

My Trustee may make equitable adjustments between income and 
principal on account of any tax elections made by my Trustee, 

(b) Allocation of GST Exemption 

My Trustee may elect to allocate or not allocate any portion of the 
available GST exemption under Section 2631 of the Internal Revenue 
Code, or a counterpart exemption under any applicable state law, to any 
property of which I am the transferor or deemed transferor for generation-
skipping transfer tax purposes, including any property transferred by me 
during my life as to which I did not make an allocation prior to death. The 
exercise of such discretion shall be based on the transfers, gift tax returns 
and other information known to my Trustee, with no requirement that 
allocations benefit the various transferees or beneficiaries equally, 
proportionally, or in any other particular manner. 

(c) Qualifl CI CO ns3 rya ti oil F. aman ts  

My Tiustee may create a qualified conservation casement, as defined in 
Section 2031(c)(8)(A) of the Internal Revenue Code in any laud held by 
my trust and make the necessary election provided by Section 2031(c)(6)_ 
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Section 6.09 Payment of Charitable Bequests 

I instruct my Trustee to satisfy all of my charitable gifts and bequests, to the extent 
possible, from property that constitutes income in respect of a decedent 
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Article Six 
Specific Distributions and Disposition of Tangible 

Personal Property 

Section 6.01 Specific Distribution to LINDA VARGAS 

As soon as practicable after my death, my Trustee shall distribute $10,000 to LINDA 
VARGAS. 

If LINDA VARGAS should predecease me, this distribution shall lapse and the property 
subject to this distribution shall instead be distributed under the other provisions of this 
agreement. 

Property passing under this Section shall pass free of any administrative expenses or 
death taxes. 

Section 6.02 Specific Distribution to SALLY ROSE 

As soon as practicable after my death, my Trustee shall distribute $5,000 to SALLY 
ROSE. 

If SALLY ROSE should predecease me, this distribution shall lapse and the property 
subject to this distribution shall instead be distributed under the other provisions of this 
agreement. 

Property passing under this Section shall pass free of any administrative expenses or 
death taxes. 

Section 6,03 Specific Distribution to GREAT GRANDCHILDREN 

As soon as practicable after my death, my Trustee shall allocate my JP Morgan Bond 
held through Wells Fargo Account Number W68560920, if in existence at my death, to 
be divided into as many shares as shall be necessary to create one equal share for each 
child of JACQUELINE MARGUERITE MONTOYA and KATHRYN ANN BOUVIER 
to be held. in a separate trust for the benefit of each one of them to be administered as 
provided in this Section. 

Property passing under this Section shall pass free of any administrative expenses or 
death taxes. 

My Trustee shall administer the amount set aside for each Beneficiary as follows: 

(a) 	Distributions of income and Principal 

My Trustee may distribute to a Beneficiary as much of the income and 
principal of their trust as my Trustee- determines is necessary or advisable 
for their health, education, maintenance and support, 

Any undistributed net income shall be accumulated and added to principal. 



(13) 	Distribution Upon the Death of a Beneficiary 

If a Beneficiary should die after the establishment of their trust, but before 
the complete distribution of their trust, my Trustee shall distribute the 
remaining trust property under the Articles that follow. 

Section 6.04 Specific Distribution to ELEANOR C. HARTMAN AHERN 

AS soon as practicable after my death, my Trustee shall allocate the sum of $300,000 to 
be held in a separate trust for the benefit of ELEANOR C. HARTMAN AHERN to be 
administered as provided in this Section, 

If ELEANOR C. HARTMAN AHERN should predecease me, this distribution shall 
lapse and the property subject to this distribution shall instead be distributed under the 
other provisions of this agreement. 

Property passing under this Section shall pass free of any administrative expenses or 
death taxes. 

My Trustee shall administer the amount set aside for ELEANOR C. HARTIvIAN 
AHERN as follows: 

(a) Distributions of Income and Principal 

My Trustee may distribute to ELEANOR C. HARTIvIAN AHERN as 
much of the income and principal of her trust as my Trustee determines is 
necessary or advisable for her health, education, maintenance and support. 

Any undistributed net income shall be accumulated and added to principal. 

(b) Distribution Upon the Death of ELEANOR C. HARTNIAN 
AHERN 

If ELEANOR C. HARTMAN AHERN should die after the establishment 
of her trust, but before the complete distribution of her trust, my Trustee 
shall distribute the remaining trust property to the descendants of 
ELEANOR C. RARTMAN AHERN, per stirpes, in separate trusts. 

If ELEANOR C. HARTMAN AHERN has no descendants, my Trustee shall distribute 
the balance of the trust property under the Articles that follow, 

Section 6.05 Specific Distribution to SHEILA HATHORN WHITE 

As soon as practicable after my death, my Trustee shall distribute the real property 
located at 1325 Strong Drive, Las Vegas, Nevada 89102 to SHEILA I-IATHORN 
WHITE. 

If SHEILA HATHORN WHITE should predecease me, this distribution shall lapse and 
the property subject to this distribution shall instead be distributed under the other 
provisions of this agreement. 

Property passing under this Section shall pass free of any administrative expenses or 
death taxes, 
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Section 6.06 Distribution of Tangible Personal Property by Memorandum 

I reserve the right to make dispositions of items of tangible personal property by a signed 
written memorandum executed after I sign this agreement that refers to my trust and lists 
items of tangible personal property and designates the beneficiary of each item. If I 
execute a memorandum, the memorandum is to be incorporated by reference into this 
agreement to the extent permitted by law. 

I direct that upon my death, my Trustee distribute the items of tangible personal property 
listed in the memorandum, together with any insurance policies covering such property 
and claims under such policies, as provided in the memorandum. Should r leave multiple 
written memoranda that conflict as to the disposition of any item of tangible personal 
property, the memorandum with the most recent date shall control as to those items that 
are in conflict 

If the memorandum with the most recent date conflicts with a provision of this agreement 
as to the specific distribution of any item of tangible personal property, the provisions of 
the memorandum with the most recent date shall control as to those items that are in 
conflict, 

If the memorandum can not legally be incorporated by reference, the memorandum shall 
then be treated as an amendment to my trust and I request that my Trustee follow my 
wishes and distribute the items of tangible personal property listed in the memorandum 
according to its terms. 

Section 6.07 Distribution of Remaining Tangible Personal Property 

My Trustee shall distribute any tangible personal property not disposed of by a written 
memorandum under the Articles that follow. 

Section 6.08 	Definition of Tangible Personal Property 

For purposes of this Article, my tangible personal property shall include but not be 
limited to my household furnishings, appliances and fixtures, works of art, motor 
vehicles, pictures, collectibles, personal wearing apparel and jewelry, books, sporting 
goods, and hobby paraphernalia. 

My tangible personal property shall not include any property that my Trustee, in its sole 
and absolute discretion, determines to be part of any business or business interest owned 
by me or my trust. 

If my Trustee receives property to be distributed under this Article from my probate 
estate or in any other manner after my death, my Trustee shall distribute the properly, 
free of trust, in accordance with this Article. The fact that an item of tangible personal 
property was not received by my trust until after my death shall not affect the validity of 
the gift. If property to be distributed under this Article is not part of the trust property 
upon my death and is not subsequently transferred to my Trustee from my probate estate 
or in any other manner after my death, then the specific distribution of property made in 
this Article shall be considered mill and void, without any legal or binding effect 
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Section 5.09 Encumbrances and Incidental Expenses of Tangible 
Personal Property 

My Trustee shall distribute property under this Article subject to any liens, security 
interests or other encumbrances on the property. 
My Trustee shall pay, as an administration expense, thy reasonable expenses of storing, 
insuring, packing, transporting and otherwise caring for my tangible personal property 
until each item of property is actually delivered to the appropriate beneficiary. 

Section 610 Residuary Distribution 

Any tangible personal property not distributed u.nder this or prior Articles of this 
agreement shall be distributed as provided in the .Articles that follow. 
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Article Seven 
Creation of Trust Shares Upon My Death 

Section 7.01 Division of My Trust 
My Trustee shall divide the remaining trust property into Exempt and Nonexempt Shares. 
My Trustee shall allocate a. fraction (the "Exempt Fraction") of the remaining trust 
property to the Exempt Share as defined in subsection (a). The balance of the trust 
property shall be allocated to the Nonexempt Share. 

My Trustee shall administer the Exempt Share as provided in Article Eight. My Trustee 
shall administer the Nonexempt Share as provided in Article Nine. 

(a) Computation of the Exempt Fraction 

The numerator of the Exempt Fraction is equal to the amount, if any, of 
my available (1ST Exemption, as defined in Section 15.05(c), and the 
denominator is the aggregate value, for federal estate tax purposes, of the 
remaining trust property. 

(b) Satisfaction of the Exempt Fraction 

My Trustee shall have complete authority and discretion to allocate 
property to the Exempt Share in satisfaction of the Exempt Fraction in 
cash or in kind, or partly in cash and partly in kind, or in undivided 
interests in property. 

In making the computations necessary to determine the Exempt Fraction, 
my Trustee shall use those values as finally determined for federal estate 
tax Purposes- Once determined the Exempt Fraction shall be fixed and 
shall not vary with changes in the value of the trust property subsequent to 
the valuation date used for federal estate tax purposes. However, since the 
Exempt Fraction is not intended to be a gift of a specified dollar amount or 
pecuniary in nature, my Trustee shall apply the fraction to the assets at 
their actual value on the effective date or dates of distribution so that the 
actual value of the fractional share resulting from the application of the 
Exempt Fraction will include fluctuations in the value of the trust 
property. 

If the numerator of such fraction is zero, no property shall be allocated to 
the Exempt Share. If the numerator of the fraction is equal to or greater 
than the denominator, all the remaining trust property shall be allocated to 
the Exempt Share. 

(G) 	Allocation of GST Exemption 

I recommend, but do not require, that my Personal Representative or my 
Trustee will allocate my available (1ST Exemption to the Exempt Share. 
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Article Eight 
My Exempt Property 

My Trustee shall administer and distribute my remaining exempt trust property (not 
distributed under prior Articles of this agreement) under the terms of this Article. 

Section 8.01 Division of My Exempt Property 

My Trustee shall divide my exempt property into shares as follows: 
Name 	 Share 

JACQUELINE MARGUERITE IvIONTOYA 	 1/2 
KATHRYN ANN BOUVIER 	 1/2 
My Trustee shall administer the exempt share of each beneficiary in an exempt trust as 
provided in the Sections that follow. 

Section 8.02 Distribution of the Exempt Share for JACQUELINE 
MARGUERITE MONTOYA 

My Trustee shall hold and administer the exempt share set aside for JACQUELINE 
MARGUERITE MONTOYA in a separate trust under the pro-visions of this Section. 

{a} 	Distributions of Income and Principal 
My Trustee may distribute to JACQUELINE MARGUERITE 
MONTOYA as much of the income and principal of her exempt trust as 
my Trustee determines is necessary or advisable for her health, education, 
maintenance and support, 

Any undistributed net income shall be accumulated and added to principal. 
(b) Distributions on the Daath of JACQUELINE 

MARGUERITE MONTOYA 

If JACQUELINE MARGUERT1ii MONTOYA should die after the 
establishment of her exempt trust, but before the complete distribution of 
her exempt trust, my Trustee shall distribute the remaining trust property 
to her descendants, per stirpes, in separate trusts. If she has no living 
descendants, my Trustee shall distribute the balance of the trust property 
to KATHRYN ANN BOUVIER in a separate trust. The trust is to be held 
and administered under the same provisions as JACQUELINE 
MARGUERITE MONTOYA' s exempt trust 

(c) Distribution if JACUEUE MARGUERI TE MOPLITOYA 
Deceeisd 

If JACQUELINE MARGUERITE MONTOYA should die before the 
ez;tablishment of her exempt trust, my Trustee shall distribute the 
JACQUELINE MARGUERITE MONTOYA's share to the descmdants 
of JACQUELINE MARGUERITE MONTOYA, per stirpes, in separate 
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trusts. My Trustee shall administer the trusts under the same provisions as 
JACQUELINE MARGUERITE IvIONTOYA's exempt trust. 
If she has no living descendants, my Trustee shall distribute 
JACQUELINE MARGUERITE MONTOYA's share to KATHRYN ANN 
BOUVIER in a separate trust. The trust is to be held and administered 
under the same provisions as JACQUELINE MARGUERITE 
MONTOYA's exempt trust. 

Section 8.03 Distribution of the Exempt Share for KATHRYN ANN 
BOUVIER 

My Trustee shall hold and administer the exempt share set aside for KATHRYN ANN 
BOUVIER in a separate trust under the provisions of this Section. 

(a) Distributions of Income and Principal 

My Trustee may distribute to KATHRYN ANN BOUVIER as much of 
the income and principal of her exempt trust as my Trustee determines is 
necessary or advisable for her health, education, maintenance and support. 
Any undistributed net income shall be accumulated and added to principal. 
(b) Distributions on the Death of KATHRYN ANN BOUVIER 
If KATHRYN ANN BOUVIER should die after the establishment of her 
exempt trust, but before the complete distribution of her exempt trust, my 
Trustee shall distribute the remaining trust property to her descendants, 
per sthpes, in separate trusts. If she has no living descendants, my Trustee 
shall distribute the balance of the trust property to JACQUELINE 
MARGUERITE MONTOYA in a separate trust. The trust is to be held 
and administered under the same provisions as KATHRYN ANN 
BOUVIER's exempt trust. 

(c) Distribution if KATHRYN ANN BOUVIER is Deceased 
If KATHRYN ANN BOUVIER_ should die before the establishment of her 
exempt trust, my Trustee shall distribute the KATHRYN ANN 
BOUVIER's share to the descendants of KATHRYN ANN BOUVIER, 
per slimes, in separate trusts. My Trustee shall administer the trusts under 
the same provisions as KATHRYN ANN BOUVIER' s exempt trust. 
If she has no living descendants, my Trustee shall distribute KATHRYN 
ANN BOUVIER's share to JACQUELINE MARGUERITE IVIONTOYA 
in a separate trust. The trust is to be held and administered under the same 
provisions as KATHRYN ANN BOUVIER,' s exempt trust. 



Article Nino 
My Nonexempt Property 

My Trustee shall administer and distribute my remaining nonexempt trust property not 
distributed under prior Articles of this agreement) under the terms of this Article. 

Section 9.01 Division of My Nonexempt Trust Property 

My Trustee shall divide my nonexempt into shares as follows: 

Name 	 Share 
JACQUELINE MARGUERITE MONTOYA 	 112 
KATHRYN ANN BOUVIER 	 112 
My Trustee shall administer the share of each beneficiary as provided in the Sections that 
follow. 

Section 9.02 Distribution of the Share for JACQUELINE MARGUERITE 
MONTOYA 

My Trustee shall administer the nonexempt share set aside for JACQUELINE 
MARGUERITE IvIONTOYA in trust as provided in this Section. 

(a) Distributions of Income and Principal 

My Trustee may distribute to JACQUELINE MARGUERITE 
MONTOYA as mach of the income and principal of her nonexempt trust 
as my Trustee determines is necessary or advisable for her health, 
education, maintenance and support. 

Any undistributed net income shall be accumulated and added to principal, 
(b) Distribution Upon the Death of JACQUELINE 

MARGUERITE MONTOYA 
Subject to the provisions of the next paragraph, JACQUELINE 
MARGUERITE MONTOYA shall have the unlimited and unrestricted 
testamentary general power to appoint any property remaining in her 
nonexempt trust at her death among her Descendants and the creditors of 
JACQUELINE MARGUERITE MONTOYA's estate. 
JACQUELINE MARGUERITE MONTOYA may not exercise this power 
of appointment to appoint to her estate, her creditors, or the creditors of 
her estate brorn the limited share of her nonexempt tnist. For purposes of 
this power of appointment, the "limited shai -e" of JACQUELINE 
MARGUERITE MONTOYA's nonexempt trust. is that portion of her 
nonexempt trust that has an inclusion ratio for generation-skipping transfer 
tax purposes of zero or which, in the absence of the exercise of the power 
of appointment, would not constitute. a taxable generation-skipping 
transfer at her death. If the generation -skipping tax does not then apply, 
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the limited share shall be JACQUELINE MARGUERITE MONTOYA's 
entire nonexempt trust. 

Insofar as any part of JACQUELINE MARGUERITE MONTOYA's 
nonexempt trust shall not be effectively appointed, my Trustee shall 
distribute the remaining unappointed per Feirpes in trusts to the 
descendants of JACQUELINE MARGUERITE MONTOYA. If 
JACQUELINE MARGUERITE MONTOYA has no living descendants, 
my Trustee shall distribute the balance of the trust property to KATHRYN 
ANN BOUVI1ER in a separate trust. The trust is to be held and 
administered under the same provisions as JACQUELINE 
MARGUERITE MONTOYA's nonexempt trust, 

(c) Distribution if JACQUELINE MARGUERITE IVIONTOYA is 
Deceased 

If JACQUELINE MARGUERITE IvIONTOYA should die before the 
establishment of her trust, my Trustee shall distribute JACQUELINE 
MARGUERITE MONTOYA's share per stirpes in trusts to the 
descendants of JACQUELINE MARGUERITE MONTOYA. My Trustee 
shall administer the trusts under the same provisions as JACQUELINE 
MARGUERITE MONTOYA's nonexempt trust. 

If JACQUELINE MARGUERITE MONTOYA has no living descendants, 
my Trustee shall distribute JACQUELINE MARGUERITE MONTOYA's 
share to KATHRYN ANN BOUVIER in a separate trust. The trust is to 
be held and administered under the same provisions as JACQUELINE 
MARGUERITE MONTOYA's nonexempt trust. 

Section 9.03 Distribution of the Share for KATHRYN ANN BOUVIER 
My Trustee shall administer the nonexempt share set aside for KATHRYN ANN 
BOUVIER in trust as provided in this Section, 

(a) Distributions of Income and Principal 

My Trustee may distribute to KATHRYN ANN BOUVIER as much of 
the income and principal of her nonexempt trust as my Trustee determines 
is necessary or advisable for her health, education, maintenance and 
support. 

Any undistributed net income shall be accumulated arid added to principal. 
(b) Distribution Upon the OlaC-1 of KATHRYN ANN BOUVIER 

Subject to the provisions of the next paragraph, KATHRYN ANN 
BOLTVIER shall have the unlimited and unrestricted testamentary general 
power to appoint any property remaining in her nonexempt trust at her 
death among her Descendants and the creditors of KATHRYN ANN 
BOUVIER's estate, 
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KATHRYN ANN BOUVIER may not exercise this power of appointment 
to appoint to her estate, her creditors, or the creditors of her estate from the 
limited share of her nonexempt trust. For purposes of this power of 
appointment, the "limited share" of KATHRYN ANN BOUVIER's 
nonexempt trust is that portion of her nonexempt trust that has an 
inclusion ratio for generation-skipping transfer tax purposes of zero or 
which, in the absence of the exercise of the power of appointment, would 
not constitute a taxable generation-skipping transfer at her death. If the 
generation-skipping tax does not then apply, the limited share shall be 
KATHRYN ANN BOLIVIER's entire nonexempt trust. 

Insofar as any  part of KATHRYN ANN BOUVIER's nonexempt trust 
shall not be effectively appointed, my Trustee shall distribute the 
remaining unappointed per stirpes in trusts to the de.scuridants of 
KATHRYN ANN BOUVIER. If KATHRYN ANN BOUVIER has no 
living descendants, my Trustee shall distribute the balance of the trust 
property to JACQUELINE MARGUERITE MONTOYA in a separate 
trust. The trust is to be held and administered under the same provisions 
as ICATHRYN ANN BOUVIER'S nonexempt trust. 
(o) Distribution if KATHRYN ANN laiOUVIER is Deceased 
If KATHRYN ANN BOO VIER should die before the establishment of her 
trust, my Trustee shall distribute KATHRYN ANN BOUVIER's share/3er 
stirpes in trusts to the descendants of KATHRYN ANN BOUVIER. My 
Trustee shall administer the trusts under the same provisions as 
KATHRYN ANN BOUVIER's nonexempt trust. 
If KATHRYN ANN BOUVIER has no living descendants, my Trustee 
shall distribute KATHRYN ANN BOUVIER's share to JACQUELINE 
MARGUERITE MONTOYA in a separate trust. The trust is to be held 
and administered under the saine provisions as KATHRYN ANN 
BOUVIER'S nonexempt trust. 
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Article Ten 
Remote Contingent Distribution 

If, at any time, there is no person or entity qualified to receive final distribution of my 
trust estate or any part of it, then my Trustee shall distribute the portion of my trust estate 
with respect to which the failure of qualified recipients has occurred to those persons who 
would inherit it had I then died intestate owning the property, as determined and in the 
proportions provided by the laws of Nevada then in effet_ 
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Article Eleven 
Administration of Trusts for Underage and incapacitated 

Beneficiaries 

Section 11.01 Dittributions for Underage and Incapacitated Beneficiaries 
If under another provision of this agreement any part of the trust property is directed to be 
distributed outright, or if a distribution is required to be made, to a person when that 
person has not yet attained the age of 21 years, or at a time when that person is 
incapacitated and in the opinion of my Trustee is unable to manage the distribution 
properly, my Trustee may distribute or retain the trust property in any one or more of the 
following methods described in Section 11.02. 
Notwithstanding the preceding paragraph, if under another provision of this agreement 
any part of the trust property becomes distributable outright, or if a distribution is 
required to be made, to a person when that person is receiving or applying for needs-
based government benefits, my Trustee shall distribute or retain the trust property as 
described in Section 11.03. 

I request, but do not require, that before making a distribution to a beneficiary, my 
Trustee, to the extent that it is both reasonable and possible, consider the ability the 
beneficiary demonstrated in managing prior distributions of trust property. 

Section 11.02 Methods of Distribution 

My Trustee may distribute or retain trust property in any one or more of the following 
methods for the benefit of any beneficiary subject to the provisions of this Section: 

(a) Distribution to Beneficiary 

My Trustee may distribute trust property directly to the beneficiary. 
(b) Distribution to Guardian or Conservator or Family 

Member 

My Trustee may distribute trust property to the beneficiary's guardian, 
conservator, parent or a family member or other person who has assumed 
the responsibility of caring for the beneficiary. 

(c) Distribution to Custodian 

My Trustee may distribute trust property to any person or entity, including 
my Trustee, as custodian for the beneficiary under the Uniform Transfers 
to Minors Act, or similar statute. 

(d) DistrIbution to 01;-Ker l'le.e...3orin or Eraith.s. 

My Trustee may distribute trust property to other persons and entities for 
the use and benefit of the beneficiary. 



(e) Distribution to Agent under Durable Power of Attorney 
My Trustee may distribute trust property to an agent or attorney-in-fact 
authorized to act for the beneficiary under a legally valid durable power of 
attorney executed by the beneficiary prior to the incapacity. 
(f) Retention in Trust 

My Trustee may retain trust property in a separate trust for the benefit of 
the beneficiary until the beneficiary attains 21 years of age or, in the 
opiniort of my Trastee, is no longer incapacitated (as the case may be). 
My Trustee shall distribute as much of the net income and principal of any 
trust created under this subsection that my Trustee deems necessary or 
advisable for the health, education, maintenance and support of the 
beneficiary for whom the trust was created, My Trustee shall accumulate 
any undistributed net income and add such income to principal. 
When the beneficiary for whom a trust is created under this subsection 
attains 21 years of age or is no longer incapacitated (as the case may be), 
the beneficiary may withdraw flew the trust at any time or times any 
portion or all of the accumulated mist income and principal, 
The beneficiary for whom a trait is created under this subsection shall 
have the testamentary general power to appoint all or any portion of the 
Principal and undistributed income remaining in the beneficiary's trust at 
his or her death among one or more persons or entities, including the 
creditors of the beneficiary's estate, The beneficiary shall have the sole 
and exclusive right to exercise this general power of appointment, 
I intend that this testamentary power of appointment be a general power of 
appointment as defined in Section 2041 of the Internal Revenue Code. 
If the beneficiary fails to validly exercise this testamentary general power 
of appointment, my Trustee shall distribute the balance of his or her trust 
property to th.e then living descendants of the ben.eficiary,peestiepe,s, 
If the berieficia,ry has no then living descendants, my Trustee shall 
distribute the beneficiary's remaining trust property per stir-Ales to the 
Living descendants of the beneficiary's nearest lineal ancestor who was my 
descendant or if no such descendant is then living, to my then living 
descendants, per sfirpes, 

If I have no then living descendants, my Trustee shall distribute the 
remaining trust property as p rovided in  Article  Ten , 

Soction 11.03 Spacial Meads: Trwit 
My Trustee shall distribute or retain trust property as follows for the benefit of any 
beneficiary who is subject to the provisions of this sectio n ; 
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(a) Distributions for Special Needs 
My Trustee, in its sole, absolute, and unreviewable discretion, may 
distribute discretionary amounts of net income and principal for special 
needs of the beneficiary not otherwise provided by governmental financial 
assistance and benefits, or by the providers of services. 
Special needs" refers to the requisites for maintaining the good health, 

safety, and welfare when, in the discretion of my Trustee., such requisites 
are not being provided by any public agency, office, or department of any 
state or of the United States, 

"Special needs" shall also include, but not be limited to, medical and 
dental expenses, annual independent checkups, clothing and equipment, 
programs of training, education, treatment and rehabilitation, private 
residential care, transportation (including vehicle purchases)„ maintenance, 
insurance, and essential dietary needs. "Special needs" may include 
spending money; additional food; clothing; electronic equipment such as 
radio, recording and playback, television and computer equipment; 
camping; vacations; athletic contests; movies; trips; and money to 
purchase appropriate gifts for relatives and friends.. 
My Trustee shall have no obligation to expend trust assets for such needs, 
but if my Trustee, in its sole, absolute and unreviewable discretion, 
decides to expend trust assets, under no circumstances should any amounts 
be paid to or reimbursed to, the federal government, any state, or any 
governmental agency for any purpose, including for the care, support, and 
maintenance of the beneficiary. 

(b) Objective to Promote Independence of the Beneficiary 
While actions are in my Trustee's sole, absolute and unreviewable 
discretion, all parties to this trust agreement should be mindful that it is 
my wish that the beneficiary live as independently, productively, and 
happily as possible. 

(c) Trust Nasets not to be Considered Available Resource 
to the Beneficiari 

The intent of the provisions of this Section 11.03 is to supplement any 
benefits received, or for which the beneficiary may be eligible, through or 
from various governmental assistance programs and not to supplant any 
such benefits. All actions of my Trustee shall be directed toward carrying 
out this intent and the discretion granted my Trustee under this agreement 
to carry out this intent is absolute. 

For purposes of determining the ben?...ficiary's eligibility for any such 
benefits, no part of the principal or undistributed income of the trust estate 
shall be considered available to the beneficiary for public benefit 
purposes. The beneficiary shall not be considered to have access to 
principal or income ef the trust, and he Or she has no ownership, right, 
authority, or power to convert any asset into cash for his or her Own use. 
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My Trustee shall hold, administer, and distribute all property allocated to 
this trust for the exclusive benefit of the beneficiary during his or her 
lifetime. All distributions from this trust share are in the sole, absolute, 
and unreviewabk discretion of my Trustee, and the beneficiary is legally 
restricted from demanding trust assets for his or her support and 
maintenance, 

In the event my Trustee is requested to release Principal or income of the 
trust to or on behalf of the beneficiary to pay for equipment, medication, 
or services that any government agency is authorized to provide, or in the 
event my Trustee is requested to petition a court or any other 
administrative agency for the release of trust principal or income for this 
purpose, my Trustee is authorized to deny such request and is authorized 
in its discretion to take whatever administrative or judicial steps may be 
necessary to continue the beneficiary's eligibility for benefits, including 
obtaining legal advice about the beneficiary's specific entitlement to 
public benefits and obtaining instructions from a court of competent 
jurisdiction ruling that neither the trust corpus nor the trust income is 
available to the beneficiary for eligibility purposes. Any expenses of my 
Trustee in this regard, including reasonable attorneys' fees, shall be a 
proper charge to the trust estate. 

(d) 	Distribution Guidelines 

My Trustee shall be responsible for determining what discretionary 
distributions shall be made from this trust. My Trustee may distribute 
discretionary amounts of income and principal to or for the benefit of the 
beneficiary for those special needs not otherwise provided by 
governmental financial assistance and benefits, Or by the providers of 
services. Any undistributed income shall be added to principal,. In 
making distributions, iny Trustee! 

Shall consider any other known income or resources of the 
beneficiary that are reasonably available; 

Shall take into consideration all entitlement benefits from 
any government agency, such as Social Security disabihty 
payments, Medicare, Medicaid (or any state Mediaaid 
program equivalent), Supplemental Security Income (SSI), 
In-Home Support Service OHS 5) and any other special 
purpose benefits for which the beneficiary is eligible; 
Shall take into consideration resource and income 
limitations of any such assistance program; 

Shall make expenditures so that the beneficiary's standard 
of living will be comfortable and. enjoyable; 
Shall not be obligated to or compelled to make specific, 
payments; 
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Shall not pay or reimburse any amounts to any 
governmental agency or department, unless proper demand 
is made by such governmental agency and reimbursement 
is required by the state; and 

Shall not be liable for any loss of benefits. 

(a) 	No Seeking of Order to Distribute 
For purposes of determining the beneficiary's state Medicaid program 
equivalent eligibility, no part of the principal or undistributed income of 
the trust estate shall be considered available to the beneficiary. My 
Trustee shall deny any request by the beneficiary to (1) release principal or 
income of the trust to or on behalf of the beneficiary to pay for equipment, 
medication, or services that the state Medicaid program equivalent would 
provide if the trust did not exist; or (2) petition a court or any other 
administrative agency for the release of trust principal or income for this 
purpose. My Trustee may, in its sole, absolute and unreviewable 
discretion, take necessary administrative or legal steps to protect the 
beneficiary's state Medicaid program equivalent eligibility, including 
obtaining a ruling from a court of competent jurisdiction that the trust 
principal is not available to the beneficiary for purposes of determining 
state Medicaid program equivalent eligibility. Expenses for this purpose, 
including reasonable attorneys' fees, will be a proper charge to the trust 
estate. 

(f) Indemnification of Trustee When Acting in Good Faith 
My Trustee shall be indemnified from the trust property for any loss or 
reduction of public benefits sustained by the beneficiary as a result of my 
Trustee exercising, in good faith, the authority granted to my Trustee 
under this Section, 

(g) Termination and i)istribution of the Spacial Needs Trust 
If my Trustee, in its sole, absolute and nnreviewable discretion, 
determines that the beneficiary is no longer dependent on others and is 
able to provide independent support, my Trustee shall distribute or retain 
the remaining property according to the other provisions of this trust 
agreement as though the provisions of this Section 11,03 had not been 
effective. 

If the other provisions of this trust agreement do not provide for the 
distribution or retention of the remaining property, then my Trustee shall 
distribuo the remaining propeity to the beneficiary outright, free of trust. 
"Independent support" shall be satisfied at :such time as the beneficiary has 
been gainfully employed for thirty-three (33) months of a thirty-six (36) 
month. period immediately preceding the decision to terminate the trust 
share. 



The. terms "gainful employment" and "gainffilly employed" shall be 
constnied to mean such full-time employment that produces sufficient net 
income to enable the beneficiary to contribute not less than 100 percent of 
the funds (exclusive of other sources of revenue) that are necessary to 
provide for the independent care, support, maintenance, and education of 
the beneficiary. My Trustee, in its sole, absolute and unreviewable 
discretion, shall determine whether or not the beneficiary has satisfied the 
condition of gainful employment. 

(h) Distribution Upon the Death of the Beneficiary 
Upon the death of the beneficiary, my Trustee shall distribute or retain the 
remaining property according to the other provisions of this trust 
agreement as though the provisions of this Section 11,03 had not been 
effective. If the other provisions of this trust agreement provide for the 
beneficiary's share to be held in trust, then those provisions shall be 
interpreted as though the beneficiary died after the establishment of such 
trust. 

If the other provisions of this mist agreement do not provide for the 
distribution or retention of the remaining property, then the beneficiary 
shall have the testamentary limited power to appoint all or any portion of 
the principal and undistributed income remaining in the beneficiary's trust 
at his or her death among one or more persons or entities. However, the 
beneficiary may not exercise this limited power of appointment to appoint 
to himself or herself, his or her estate, his or her creditors or the creditors 
of his or her estate. 

I intend that this be a limited power of appointment and not a general 
power of appointment as defined in Section 2041 of the Internal Revenue 
Code. 

Insofar as any part of the beneficiary's trust shall not be effectively 
appointed, my Trustee shall distribute the remaining unappointed balance 
,per stirpesr to the descendants of the beneficiary, If the beneficiary has no 
living descendants, my Trustee shall distribute the balance of the trust 
propeityper stirpes to my descendants, 

If I have no living descendant; my Trustee shall distribute the balance of 
the trust property as provided in Article Ten, 

Section 11.04 Application of At -ticlo 
Any decision made by my Trustee under this Article shall be final, controlling and 
binding upon all beneficiaries subject to the provisions of this Article. 
The provisions of this Article shall not apply to distributions to me_ 
Further, the provisions of this Article shall not apply to distributions that are required to 
be made to a beneficiary pursuant to the provisions of ST...ction 1201.. 
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Article Twelve 
Retirement Plans and Life Insurance Policies 

The provisions of this Article apply to qualified retirement plans. and insurance policies 
owned by or made payable to my trust. 

Section 12.01 Retirement Plans 

Notwithstanding any other provision of this agreement to the contrary, the provisions of 
this Section apply to qualified retirement plans. 

(a) Rights of My Trustee 

Subject to the provisions below pertaining to distributions from qualified 
retirement plans, my Trustee may exercise the right to determine the 
manner and timing of payments (by lump sum or otherwise) of qualified 
retirement plan benefits that are permitted under qualified retirement plans 
and are consistent with the federal income tax rules regarding required 
minimum distributions under Section 401(0(9) of the Internal Revenue 
Code. 

My Trustee may make a qualified disclaimer of any qualified retirement 
benefits or non-qualified annuity benefits payable to my trust. 
My Trustee shall not be liable to any beneficiary for the death benefit 
election selected or for any decision regarding the disclaimer of any 
qualified retirement benefits payable to my trust. 

(b) Distributions from QualMed Retirement Plans to Trusts 
Unless specifically stated otherwise, each year, beginning with the year of 
my death, if any trust created under this agreement becomes the 
beneficiary of death benefits under any qualified retirement plan, my 
Trustee shall withdraw from the trust's share of the plan, in each year, the 
required minimum distribution required under Section 401(a)(9) of the 
Internal Revenue Code. My Trustee may withdraw such additional 
amounts from the trust's share of the plan as my Trustee deems advisable; 
but, only if the dispositive terms of the trust authorize my Trustee to 
immediately distribute the withdrawn amount as provided below. My 
Trustee shall immediately distribute all amounts withdrawn to: 

My descendants, per stirpes, who are beneficiaries of such 
trust; and 

If no descendant of name is a beneficiary of the trust, then 
to the income beneficiaries of such trust in equal shares. 

Amounts required to be withdrawn and distributed under this Section 
to the extent they are withdrawn and distributed, reduce mandatory 

distribution amounts undcr other provisions of this agreement that 
otherwise require distribution of all of the innome of the taw. 
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The purpose of this Scotian is to insure that the life expectancy of the 
beneficiaries of the trust may be used to calculate the minimum 
disttibutions required by the Internal Revenue Code. This Section shall be 
interpreted consistent with my intent despite any direction to the contrary 
in this agreement. 

(C) 	Minimum Required Distribution 

In administering my trust, the minimum required distribution for any year 
ellen be, for each qualified retirement plan, the greater of (1) the value of 
the qualified retirement plan determined as of the preceding year-end, 
divided by the applicable distribution period; and (2) the amount that my 
Trustee shall be required to withdraw under the laws then applicable to the 
trust to avoid penalty. 

If I die before my required beginning date with respect to a qualified 
retirement plan, the applicable distribution period means the life 
expectancy of the beneficiary. If I die on or after my required beginning 
date with respect to a qualified retirement plan, the applicable distribution 
period means the life expectancy of the beneficiary, or (if longer) my 
remaining life expectancy. 

Notwithstanding the foregoing, if I die on or after my required beginning 
date with respect to a qualified retirement plan, the minimum required 
distribution for the year of my death shall mean (a) the amount that was 
required to be distributed to me with respect to the qualified retirement 
plan during the year, minus (b) amounts actually distributed to me with 
respect to the qualified retirement plan during the year. 
"Life expectancy," "required begirming date" and other sirrrilar terms used 
in this subsection, shall be determined in accordance with Section 
401(a)(9) of the Internal Revenue Code, 

Section 12.02 Lite insurance Policiea 

The following provisions apply to life insurance policies owned by or made payable to 
my trust. 

(a) 	!Irovi3ion3 During My Lilo 

During my life, I reserve all of the rights, powers, privileges, and options, 
with respect to any insurance policy, annuity or any other third-party 
beneficiary contract owned by or made payable to my trust, including, but 
not limited to the right to designate and change beneficiaries, the right to 
borrow money, the right to surrender the piker, the right to receive any 
payments as owner, and the right to make any available elections. 
My Trustee shall have no duty to exercise, or refrain from exercising, any 
rights, powers., privileges or options with respect to any insurance policy, 
annuity contract or other third-party beneficiary contract. My Trustee 
shall have no obligatioa to pay premium or other contractual amounts 
that may be payable -under any such policy. 
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(b) Provisions After My Death 

After my death, my Trustee may make all appropriate elections with 
respect to such policies and may collect all sums made payable to my trust 
or my Trustee under all such policies or contracts. 
My Trustee may exercise any settlement options or other options or rights 
that may be available under the terms of any policy or contract. My 
Trustee shall not be liable to any beneficiary Ott account of any election 
made by my Tnistee with respect to any policy or contract. 

Section 12.03 Limitation on Liability of Payor 
Persons or entities dealing in good faith with my Trustee shall not be required to see to 
the proper application of proceeds delivered to my Trustee, or to inquire into any 
provision of this agreement. 

A receipt signed by my Trustee for any proceeds or benefits paid shall be a sufficient 
discharge to the person or entity making the payment, 

Section 12.04 Collection Efforts 

My Trustee shall make reasonable efforts to collect the proceeds of all life insurance 
policies and qualified retirement benefits payable to my trust 
My Trustee may commence legal or administrative proceedings to collect the proceeds of 
any life insurance policy or qualified retirement benefits to which the trust is entitled; 
provided, however, that my Trustee need not commence any such proceedings until my 
Trustee is indemnified to its satisfaction for any expenses and liabilities it may incur in 
connection with the proceeding. 

My Trustee may settle or compromise any and all claims with respect to the collection of 
any life insurance proceeds or qualified retirement benefits to which my trust may be 
entitled. A settlement made by my Trustee shall be binding on all beneficiaries. 

Saction 12.05 No Obligation to Purchase or Maintain aonefits 
Nothing in this agreement shall impose any obligation, legal or otherwise, on me or on 
my Trustee to purchase, invest, or maintain any qualified retirement plan or life insurance 
policy. 
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Article Thirteen 
Trust Administration 

Section 13.01 Distributions to Beneficiaries 
Whenever this agreement authorizes or directs a Trustee to make a distribution of net 
income or principal to a beneficiary, the Trustee may apply for the benefit of the 
beneficiary any property that otherwise could be distributed directly to the beneficiary. 
The Trustee hall have no responsibility to inquire into the beneficiary's ultimate 
disposition of the distributed property unless specifically directed otherwise by this 
areement. 

The Trustee may make distributions in cash or in kind, or partly in each, in proportions 
and at values determined by the Trustee. The Trustee may allocate undivided interests in 
specific assets to a beneficiary or trust in any proportion or manner that the Trustee 
determines, even though the property allocated to one beneficiary may be different from 
that allocated to another beneficiary. 
The Trustee may make these determinations without regard to the income tax attributes 
of the property and without the consent of any beneficiary. 

Section 13.02 No Court Proceedings 
This trust shall be administered expeditiously, consistent with the provisions of this 
agreement, free of judicial intervention, and without order, approval or action of any 
court. The trust shall be subject to the jurisdiction of a court only if my Trustee or 
another interested party institutes a legal proceeding- A proceeding to seek instructions 
or a court determination shall be initiated in the court having original jurisdiction over 
matters relating to the construction and administration of trusts. Seeking instructions or a 
court determination shall not subject this trust to the continuing jurisdiction of the court, 

Section 13.03 No Bond 
My Trustee shall not be required to furnish any bond for the faithfill performance of my 
Trustee's duties, unless required by a court of competent jurisdiction and only if the court 
finds that a bond is needed to protect the interests of the beneficiaries. No surety shall be 
required on any bond required by any law or rule of court, unless the eourt specifies that a 
surety is necessary. 

Section 13.01 Exonaration of My Trustee 
No successor Trustee is obligated to examine the accounts, records or actions of any 
previous Trustee or of the Personal Representative of my estate. No successor Trustee 
shall be in any way or manner responsible for any act or omission to act on the part of 
any previous Trustee or the Personal Representative of my estate. 
Unless a Trustee has received notice of removal, the Trustee shall not be liable to me or 
to any beneficiary for the consequences of any action taken by the Trustee that would 
have been, but for the prior removal of the Trustee, a proper exercise by the Tnistce of 
the authority granted to the Trustee under this agreement, 
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Any Trustee may request and obtain from the beneficiaries or from their legal 
representatives agreements in writing releasing the Trustee from any liability that may 
have arisen from the Trustee's acta or omissions to act and indemnifying the Trustee from 
liability for the acts or omissions. An agreement described in this paragraph, if acquired 
from all the living beneficiaries of the trust or from their legal representatives, shall be 
conclusive and binding upon all parties, born or unborn, who may have, or may in the 
future acquire, an interest in the trust. 
The Trustee may require a refunding agreement before making any distribution or 
allocation of trust income or principal and may withhold distribution or allocation 
Pending determination or release of a tax lien or other lien. This refunding agreement 
provision shall not apply to any distribution that qualifies for the federal estate tax 
charitable deduction. 

Section 13.05 Trustee Compensation 

An individual serving as Trustee, other than me, shall be entitled to Wr arid reasonable 
compensation for the services rendered as a fiduciary. A corporate fiduciary serving as 
Trustee shall be compensated by agreement with an individual Trustee or, in the absence 
of an individual Trustee or in the absence of an agreement, in accordance with the 
corporate fidueiary's published schedule of fees in effect at the time the services are 
rendered. 

A Trustee may charge additional fees for services it provides that are not comprised 
within its duties as Trustee such as fees for legal services, tax return preparation and 
corporate finance or investment banking services. 
In addition to- receiving compensation, a Trustee may be reimbursed for reasonable costs 
and expenses incurred in carrying out its duties under this agreement. 

Section 13.06 ;Employment of Prolesioneis 
My Trustee may appoint, employ and remove, at any time and from time to time, 
investment advisors, accountants, auditors, depositories, custodians, brokers, consultants, 
attorneys, expert advisers, agents, and employees to advise or assist the Trustee in the 
perfonmance of its duties. My Trustee may act upon the recommendations of the persons 
or entities employed with or without independent investigation. 
My Trustee may reasonably compensate an individual or entity employed to assist or 
advise my Trustee regardless of whether the person or entity shall be a Trustee of a trust 
established under this agreement or a corporate affiliate or a Trustee and regardless of 
whether the entity shall be one in which a Trustee of a treat created under this agreement 
is a partner, member, stockholder, officer, director or corporate affiliate or has any other 
interest. 

My Trustee may pay the usual coanncnsatioe fir services contracted for under this 
Section out of principal or income of the trust as my Trustee may deem advisable. My 
Trustee may pay compensation to an individual or entity employed to assist or advise my 
Trustee without diminution of or charging the same against the compensation to which 
the Trzatee is entitled under this agreement. Any Trustee who shall be a Feltner, 
stockholder, officer, director or corporate affiliate in any entity employed to assist or 
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advise my Trustee shall nonetheless receive the Trustee's share of the compensation paid 
IC) the entity. 

Section 13.07 Exercise of Testamentary Power of Appointment 
A testamentary power of appointment granted under this agreement may be exercised by 
valid will, revocable living trust, or any other written instrument that specifically refers to 
this power of appointment. The holder of a testamentary power of appointment may 
exercise the power to appoint property among the permissible appointees in equal or 
unequal proportions, and on such terms and conditions, Whether outright or in trust, as the 
holder of the power designates. The holder of a testamentary power of appointment may 
grant further powers of appointment to any person to whom principal may be appointed, 
including a presently exercisable limited or general power of appointment. 
My Trustee may conclusively presume that any power of appointment granted to arty 
beneficiary of a trust created under this agreement has not been exercised by the 
beneficiary if my Trustee has no knowledge of the existence of a valid will, revocable 
living trust, or any other written instrument exercising the power within 3 months after 
the beneficiary's death. 

Section 13.08 Determination of Principal and Income 
My Trustee may detennin.e in a fair, equitable and practical manner how all Trustee's 
fees, disbursements, receipts, and wasting assets shall be credited, charged, and 
apportioned between principal and income_ My Trustee may allocate capital gain to 
income rather than principal. 

My Trustee may set aside from trust income reasonable reserves for taxes, assessments, 
insurance premiums, repairs, depreciation, obsolescence, depletion, and far the 
equalization of payments to or for the beneficiaries. My Trustee may select appropriate 
accounting periods with regard to the trust property. 
Notwithstanding the foregoiag or Nevada law to the contrary, my Trustee shall treat 
distributions from any qualified retirement accounts to any trust established under this 
agreement in any given year as income to the extent the distribution represents income 
generated or treated as generated by any qualified retirement account for that year. 
In addition, my Trustee shall treat annuity and other periodic payments to any trust 
established under this agreement in any given year as income to the extent the 
distribution represents income generated and treated as g•nerated by any qualified 
retirement plan for that year; if income information is not available then my Trustee shall 
apportion the annuity and other periodic payments between principal and income in a 
fair, equitable and practical mannr in accordance with the guidelines set forth in this 
Section. "Annuity and other periodic payments" refers to distributions made to my 
Trustee over a fixed number of years or during the life of one or more individuals 
because of senices rendered or property transferred to the payor in exchange for .future 
payments and includes payments made in, money or property from the payor's general 
assets or ft0111 a separate fund created by the payer, including a private or commercial 
annuity, an individual retirement annaity, a pension, protit-sharing plan, atock-bonag 
plan, stock ownership plan OE similar arrangement. 
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1. To the extent an annuity or other periodic payment is characterized as 
interest, dividend or other item of income or an annuity or other periodic 
Payment is made in Hell of interest, dividend or other item of income; my 
Trustee shall allocate the payment to income. My Trustee shall allocate 
to principal the balance of the annuity or other periodic payment as well as 
any other payment received in the same accounting period that is not 
characterized as interest, dividend or other item of income. 
2. To the extent annuity and other periodic payments are made and no 
part of the payments are characterized as interest, dividend or other item 
of income, my Trustee shall use the present value of the annuity and other 
periodic paytneaats as finally determined for federal estate tax purposes and 
the Section 7520 rate of the Internal Revenue Code used to determine the 
value for federal estate tax purposes to prepare an annuitization table to 
allocate the payments between income and principal. 
3. In the event that the amount of annuity and other periodic payments 
change because of changes in the investment markets or other changes, my 
Trustee shall allocate the change in the amount of the payments between 
income and principal in a fair, equitable and practical manner_ 

If, to obtain an estate tax marital deduction for a trust established under this agreement, 
my Trustee must allocate more of a payment to income than provided for by this section, 
my Trustee shall allocate to income the additional amount necessary to obtain the marital 
deduction. 

Section 13.09 Trust Accounting 
Upon the written request of a beneficiary, my Trustee shall render an accounting at least 
annually to the income beneficiaries of the trust during the accounting period that 
includes the date of the written request. The accounting shall include the receipts, 
disbursements, and distributions occurring during the accounting period and a balance 
sheet of the trust property if no tax return is filed, or may consist just of the tax return for 
the accounting period if a. tax return is filed for the trust. 
In the absence of fraud or manifest error, the assent by all income beneficiaries to an 
accounting of an Independent Trustee shall make the matters disclosed in the accounting 
binding and conclusive upon all persons, both those in existence on the date of this 
agreement and those to be born in the future who have, or will in the future have, a vested 
or contingent interest in the trust property. In the case of a minor or incapacitated 
beneficiary, that beneficiary's natural guardian or legal representative shall give the 
assent required under this Section. 

The failure of any person to object to any accounting by giving written notice to my 
Trustee within 60 days of the person's receipt of a copy of the accounting shall be 
deemed to be an assent by such person. 
The trust's financial records and documentation shall be available at reasonable times and 
Upon reasonable notice for inspection by trust beneficiaries and their representatives. My 
Trustee shall not be requirc4 to famish trust information regarding rny trust to any 
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individual, corporation, or other entity that is not a beneficiary or the representative of a 
beneficiary, and is not requesting the information pursuant to a valid court order. 

Section 13.10 Action of Trustees; Disclaimer 
Unless otherwise provided in this agreement, whenever I am serving as Trustee, I may 
make all decisions and exercise all powers and diacretions granted to my Trustee under 
this agreement without the COnsent of any other Trustee. 
When I am not serving as a Trustee, if two Trustees are eligible to act with respect to a 
given matter, the concurrence of both shall be required for action to be taken; if more 
than two Trustees are eligible to act with respect to a given matter, the concurrence of a 
majority of my Trustees shall be required for action to be taken. 
A nonconcurring Trustee may dissent or abstain from a decision of the majority. A 
Trustee shall be absolved from personal liability by registering its dissent or abstention in 
the records of the trust. After doing so, the dissenting Trustee shall then act with my 
other Trustees in any way necessary or appropriate to effectuate the decision of the 
majority. 

Notwithstanding any provision of this agreement to the contrary, any Trustee may 
disclaim or release, in whole or in part, by an instrument in writing, any power it holds as 
Trustee, irrevocably or for any period of time that the Trustee may specify. The Trustee 
may make the relinquishment of a power personal to the Trustee or may relinquish the 
power for all subseque.nt Trustees. 

Section 13.11 Delegation of Trustee Authority; Power of Attorney 
Subject to the limitations set forth in Section 14,23, any Trustee may, by an instrument in 
writing, delegate to any other Trustee the right to exercise any power (including a 
discretionary power) granted my Trustee in this agreement, During the time a delegation 
under this Section is in effect, the Trustee to whom the delegation was made may 
exercise the power to the same extent as if the delegating Trustee had personally joined in 
the exercise of the power. The delegating Trustee may revoke the delegation at any time 
by giving written notice of revocation to the Trustee to whom the power was delegated. 
My Trustee may execute and deliver a revocable or irrevocable power of attorney 
granting any individual or entity the power to transact any and all business on behalf of 
my trust or any other trust created under this agreement. The power of attorney may 
grant to the attomey.in-fact all of the rights, powers, and discretion that my Trustee is 
entitled to exercise under this agreeinent. 

Section 13.12 Addition; to :,3apneale Trusts 
If upon my death, or upon the termination of any trust created under this agreement, a 
final distribution is to he made to a person who is or is named as the primary beneficiary 
of another trust created or provided for under this egreement, and there is no specific 
indicatiaa whether the distribution is to be made in trust or outright, Eee of trust, my 
Trustee shall make the distribution to the second trust instead of distributing the propeaty 
to the benefieiary outright For parposes of administration, :Tay Trustee shall treat the 
distribution as though it had been an original part of the aecoud trust. 
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Section 13.13 Authority to Merge or Sever Trusts 
My Trus-tee may merge and consolidate a trust created under this agreement with any 
other trust, if the two trusts contain substantially the same terms for the same 
beneficiaries and at least one Trustee in common, 
My Trustee may administer the merged and consolidated trust as a single trust or enit. If, 
however, a merger or consolidation does not appear feasible, my Trustee may consolidate 
the assets of the trusts for purposes of investment and trust administration while retaining 
separate records and. accounts for each respective trust. 
My Trustee may sever any trust on a fractional basis into two or more separate and 
identical trusts or may segregate a specific amount or asset from the trust property by 
allocation to a separate account or trust. The separate trusts may be funded on a non pro 
rata basis provided that funding is based on the total fair market value of the assets on the 
date of funding, Income earned on a segregated amount or specific asset after the 
segregation passes with the amount or asset segregated. My Trustee shall hold and 
administer each separate trust upon terms and conditions substantially identical to those 
of the trust from which it was severed. 

Subject to the terms of the trust, my Trustee may consider differences in federal tax 
attributes and other pertinent factors in administering the trust property of any separate 
account or trust, in making applicable tax elections, and in making distributions. A 
separate trust created by severance must be treated as a separate trust for all purposes 
from the date ou which the severance is effective; however, the effective date of 
severance may be retroactive to a date before the date on which my Trustee exercises the 
power. 

Secti on 13.14 Authority to Terminate Trusts 

If, at any time, my Trustee, other than an Interested Trustee, in its sole and absolute 
discretion, determines that a trust created under this agreement is no longer economical or 
is otherwise inadvisable to administer as a trust, or if my Trustee, other than an Interested 
Trustee, deems it to be in the best interest of my beneficiaries, my Trustee, without 
further responsibility, may terminate the trust and distribute the trust property, including 
any undistributed net income, in the following order of priority: 

To me, if -I am then living; 
To the beneficiaries their entitled to mandatory distributions of net income 
of the trust and in the same proportions; and 
If none of the beneficiaries are entitled to mandatory distributions of net 
income, to the beneficiarie:s then eligible to receive discretionary 
distributions of net income of the trust, in such amounts and shares as my 
Trustee, other than an Interested Trustee, may determine. 

Section 13.15 Discr3tIonary akitr11.11dwi to Fully UtUi1,3 , 3L5 
Upon i:).34t1107  

This Section shell apply during any time there is no federal estate tax in effect and 
Section 1022 of the Internal Revenue Cede:is in effect, 
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If I have given my Trustee the authority to make distributions of principal to the 
beneficiary of a trust, my Trustee, other than an Interested Trustee, may, from. time to 
time, distribute to the beneficiary as much of the principal of the trust as such Trustee 
may determine is advisable so that upon the death of the beneficiary the estate of the 
beneficiary will have sufficient appreciated assets to fully utilize the aggregate basis 
increase allowed under Section 1022. 

Before making a distribution of property under this Section, I request, but do not require 
that the Trustee determine whether there is a good reason to retain the property in trust 
such as whether or not the asset may be sold in the near future, the need for creditor 
protection by the beneficiary, protection of the beneficiary frOm failed marriages and 
protection of the asset for future generations. My Trustee shall not be liable to any 
beneficiary for the exercising or failing to exercise its discretion to make a distribution 
under this Section. 

Section 13.16 Merger of Corporate Fiduciary 

If any corporate fiduciary acting as my Trustee under this agreement is merged with or 
transfers substantially all of its trust assets to another corporation or if a corporate 
fiduciary changes its name, the successor shall automatically succeed to the trusteeship as 
if originally named a Trustee. No document of acceptance of trusteeship shall be 
required 

Section 13.17 Beneficiary's Status 

Until a Trustee receives notice of the incapacity, birth, marriage, death or other event 
upon which a beneficiary's right to receive payments may depend, the Trustee shall not 
be liable for acting or failing to act with respect to the event or for disbursements made in 
good faith to persons whose interest may have been affected by such event. Unless 
otherwise provided in this agreement, the parent or legal representative may act on behalf 
of a beneficiary who is a minor or is incapacitated. 

A Trustee may rely on any information provided by a beneficiary with respect to the 
beneficiary's assets and income. A Trustee shall have no independent duty to investigate 
the status of any beneficiary and shall not incur any liability for failure to do so. 

Sractiori 13.13 Dischar* of Third Parsont..; 

Persons dealing in good faith with my Trustee shall not be required to see to the proper 
application of money paid or property delivered to my Trustee, or to inquire into the 
authority of my Trustee as to any transaction. The receipt from my Trustee for any 
money or property paid, transfenned or delivered to my Trustee shall be a sufficient 
discharge to the person or persons paying, transferring or delivering the money or 
property from all liability in conmection with its application, 

socson i3.i 	Ceettleata by iett..it 

A written statement of my Trustee tr ay always be relied upon by, and shall always bc 
conclusive evidence, in favor of, any transfer agent or any other person dealing in good 
faith with Pay Trustee in reliance upon the statemelit. 
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Section 13.20 Funeral and Other Expenses of Beneficiary 
Upon the death of an income beneficiary, my Trustee may pay the funeral expenses, 
burial or cremation expenses, enforceable debts and other expenses incurred due to the 
death of the beneficiary from trust property. This Section shall only apply to the extent 
the income beneficiary has not exercised any testamentary power of appointment granted 
to him or her under this agreement. 

My Trustee may rely upon any request by the Personal Representative or members of the 
family of the deceased beneficiary for payment without verifying the validity or the 
amounts and without being required to see to the application of the amounts so paid. My 
Trustee may make decisions under this Section without regard to any limitation on 
payment of expenses imposed by statute or rule of court and may be made without 
obtaining the approval of any court having jurisdiction over the administration of the 
deceased benefi.eiary's estate. 

Section 13.21 Generation-Skipping Transfer Tax Provisions 
Notwithstanding any other provision of this agreement to the contrary, if a trust created 
under this agreement would be partially exempt from generation-skipping transfer tax 
after the intended allocation of GST exemption as defined in Section 2631 of the Internal 
Revenue Code to the trust then; 

(a) Division Into Exempt and Nonexempt Trusts 
My Trustee may divide the property of the trust into two separate trusts so 
that the allocation of GST exemption can be made to a trust that will be 
entirely exempt from generation-skipping transfer tax (the "exempt trust"). 
The exempt trust shall consist of the largest fractional share of the total 
trust assets that will permit the exempt trust to be entirely exempt from 
generation-skipping transfer tax. The "nonexempt tryst" shall consist of 
the balance of the total trust assets. For purposes of computing the 
fractional share, asset values as finally determined for federal estate tax 
purposes shall be used. The fraction shall be applied to the assets at their 
actual value on the effective date or dates of distribution so that the actual 
value of the fractional share resulting from the- application of such fraction 
will include fluctuations in the value of the trust property. 
(b) Adm inistrati on 1,Yf the Trim ts- 
The trusts created under this Section shall have the same terms as the 
original trust. To the extent possible, distributions to a non-skip person as 
defined by Suction 2613 of the Internal. Revenue Code shall be made from 
a nonexempt trust and distributions to a skip person as defined by Section 
2613 shall be made from an exempt trust. 
My Trustee shall administc-r each exempt and nonexempt trust as a 
separate and independent trust_ 

Any exempt or nonexempt trust established under this agrevznent may be 
referred to by the naine designated by my Trustee. 
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If an exempt trust and a nonexempt trust are further divided under the 
terms of this agreement, my Trustee may allocate property from the 
exempt trust first to the trust from which a generation skipping transfer is 
more likely to occur, 

(c) My Intent; Trust Additions 

My intent is to minimize the application of the generation-skipping 
transfer tax to the trust property but not to affect the total amount of trust 
property to which any beneficiary may be entitled under this agreement. 
This agreement shall be so construed and interpreted to give effect to this 
intent. 

If at any time any property that has an inclusion ratio greater than zero for 
generation-skipping transfer tax purposes would be added to a trust with 
property that has an inclusion ratio of zero, then my Trustee shall instead 
hold such property in a separate trust on the same terms and conditions as 
the original trust. 

(d) Independent Trustee May Confer Testamentary Power of 
Appointment 

My Trustee, excluding any Interested Trustee, may during the lifetime of 
the beneficiary of the trust, grant the beneficiary a testamentary power to 
appoint all or part of such beneficiary's trust or trust share to the creditors 
of the beneficiary's estate. The Trustee granting the power of appointment 
may require, as a condition for the beneficiary's exercise of such power, 
that the beneficiary obtain the consent of such Trustee. Any testamentary 
power of appointment granted by the Trustee shall he in writing and may 
be revoked at any time during the lifetime of the beneficiary to whom the 
power was given. I suggest, but do not require, that my Trtstee exercise 
this authority to subject trust property to estate tax instead of the 
generation-skipping transfer tax when it appears that it may reduce overall 
taxes. 
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Article Fourteen 
My Trustee's Powers 

Section 14.01 introduction to Trustee's Powers 
Except as otherwise specifically provided in this agreement, my Trustee may exercise, 
without prior approval from any court, all the powers conferred by this agreement and 
any powers conferred by law, including, without limitation, those powers set forth under 
the common law or statutory law of the State of Nevada or any other jurisdiction whose 
law applies to this trust. The powers conferred upon my Trustee by law, including those 
powers conferred by Nevada Revised Statutes, Sections 163265 to 163.410, shall be 
subject to any express limitations or contrary directions contained in this agreement. 
My Trustee shall exercise these powers in the manner my Trustee determines to be in the 
best interests of the beneficiaries. My Trustee shall not exercise any of its powers in a 
manner that is inconsistent with the right of the beneficiaries to the beneficial enjoyment 
of the trust property in accordance with the general principles of the law of trusts. 
The Tn.istee of a trust may have duties and responsibilities in addition to those described 
in this agreement. I encourage my Trustee to obtain appropriate legal advice if my 
Trustee has any questions concerning its duties and responsibilities as Trustee. 

Section 14.02 Execution of Documents by My Trustee 
My Trustee may execute and deliver any and all instruments in writing that my Trustee 
considers necessary to carry out any of the powers granted in this agreement. 

Section 14.03 investment POWOM in Ganeral 
My Trustee may invest in any type of investment that my Trustee determines is consistent 
with the investment goals of my trust, whether inside or outside the geographic borders of 
the United States of America and its possessions or territories, taking into account my 
trust's overall investment portfolio, 
Without limiting my Trustee's investment authority in any way, I request that my Trustee 
exercise reasonable care and skill in selecting and retaining trust investments. I also 
request that my Trustee take into account the following factors in choosing investments 
for my trust: 

The potential return from the investment, both in the form. of income and 
appreciation; 

The potential income tax consequences of the investment; 
The investment's potential for volatility; and 
The role the investment will play in the trust's portfolio_ 

I request that my Trustee, in arranging the investment portfolio of the trust, also consider 
the possib1(?.. effects of infition or deflation, chancy:2s in global and U.S. economic 
conditions, transaction expeuses, and the trust's need for liquidity. 
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My Trustee may delegate its discretion to manage trust investments to any registered 
investment adviser or corporate fiduciary. 

Section 14.04 Banking Powers 
My Trustee may establish bank accounts of any type in one or more banking institutions 
that my Trustee may choose. My Trustee may open accounts in the name of my Trustee 
(with or without disclosing fiduciary capacity) or in the name of the trust. When an 
account is in the name of the trust, checks on that account and authorized signatures need 
not disclose the fiduciary nature of the account or refer to any trust or Trustee. 
An account from which my Trustee makes frequent disbursements need not be an interact 
bearing account. My Trustee may authorize withdrawals from an account by check, draft 
or other instrument or in any other manner. 

Section 14,05 Business Powers 
My Trustee is authorized to serve as an officer, director, manager, or in any other 
capacity of' any proprietorship, partnership, joint venture, corporation, or other enterprise 
in which the trust has an interest (whether or not such interest is total or controlling). My 
Trustee may receive compensation for services. 

My Trustee may contract with and otherwise deal with any such enterprise in the same 
manner as it would with any enterprise in which the trust has no interest, and may use any 
voting power my Trustee may have to implement its authority (whether as Trustee or as 
an officer, director, or other official of the enterprise). 
With respect to any units in a limited liability company, limited partnership, or stock in a 
closely-held corporation ("closely-held company") that are contributed to the trust, the 
powers granted to my Trustee in this Article shall not disqualify my Trustee from acting 
personally and independently, and not in a fiduciary capacity, with respect to any closely 
held company, from holding office in the closely-held company, from accepting 
remuneration from the closely-held company, from voting any units or stock in favor of 
the Trustee as a director or officer of the closely-held company, or from purchasing or 
selling units or stock of the closely-held company. 

If the trust owns Or acquires an interest in a business as a shareholder, partner, sole 
proprietor, member, participant in a joint venture or otherwise, my Trustee may exercise 
the authority and discretion provided for in this Section. The powers granted in this 
Section are in addition to and not in limitation of all other powers granted to my Trustee 
in this agreement. 

(a) 	iJo Duty to OivoreaN 

Notwithstanding any duty to diversify imposed by state law, my Trustee 
may retain any business in which the trust has an ownership interest even 
though the interest may constitute all or a substantial portion of the trust 
property. I recognize that the value of a non-controlling interest in a 
business entity may be less than the underlying value of the net assets of 
the entity. Nonetheless, I authorize my 'Frestce to retain non-controlling 
business.; intemsts owned by the L(11St, 
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(D) Specific Management Powers 

My Trustee shall have all power and authority necessary to manage and 
operate any business owned by the trust, whether directly or indirectly, 
including, without limitation, the express powers set forth in this 
subsection, 

My Trustee may participate directly in the conduct of the business, by 
serving as a general partner of a limited partnership, a member, manager 
or managing member of a limited liability company, or a shareholder of a 
corporation, or may employ others to serve in that capacity, 

My Trustee may take part in the management of the business and delegate 
duties with respect to management, together with the requisite powers, to 
any employee, manager, partner or associate of the business, without 
incurring any liability for the delegation. To the extent that the business 
interest held by the trust is not one that includes management powers 
(such as a minority stock interest, limited partnership interest, or a 
membership interest in a limited liability company), my Trustee shall have 
no obligation to supervise the management of the underlying assets, and 
no liability for the actions of those who do manage the business. 
My Trustee may enter into management agreements and nominee 
agreements whereby my Trustee and the trust may serve as the exclusive 
manager or nominee of property or property interests on behalf of any 
limited partnership, limited liability company or corporation. 

My Trustee, individually or if my Trustee is a corporate fiduciary or an 
employee of the Trustee, may act as a director, general or limited partner, 
associate or officer of the business. 

My Trustee may participate with any other person or entity in the 
formation or continuation of a partnership either as a general or limited 
partner, or in any joint venture. My Trustee shall have and exercise all the 
powers of management necessary and incidental to a membership in the 
partnership, limited partnership, or joint venture, including the making of 
charitable contributions. 

My Trustee may reduce, expand, limit or otherwise adjust the operation or 
policy of the business. My Trustee may subject the principal and income 
of the trust to the risks of the business for such term or period as my 
Trustee may determine, 

My Trustee may advance money or other property to any business in 
width the trust has an interest, make loans (subordinated or otherwise) of 
cash or securities to the business and guarantee the loans of others made to 
the business, My Trustee may borrow monay for the business, either 
alone or with other persons interested in the business, and sccura any suah 
loan or loans by a pledge or raorkpts,e of any part of any trust property. 

My Tcoatee may select and vote for iiimtors, partner; as.aaciates are 
officers of the business. My Lust= may eater into owners' age3merits 
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with a business in which the trust has an interest or with the other owners 
of the business 

My Trustee may execute agreements and amendments to agreements that 
are necessary to the operation of the business including, but not limited to 
stockholder agreements, partnership agreements, buy-sell agreements and 
operating agreements for limited liability companies. 

My Trustee may generally exercise any and all powers necessary for the 
continuation., management, sale or dissolution of the business. My Trustee 
may participate in the sale, reorganization, merger, consolidation, 
recapitalization, or liquidation of the business. My Trustee may sell or 
liquidate the business or business interest on such price and on such terms 
as my Trustee deems advisable and in the best interests of the trust and the 
beneficiaries. My Trustee may sell any business interest held by the trust 
to one or more of the beneficiaries of this trust or to any trust in which a 
majority of the beneficiaries are one or more of the beneficiaries of this 
trust. The sale may be made in exchange for ca.sla, a private armuity, an 
installment note or any combination thereof. 

My Trustee may exercise all of the business powers granted in this 
agreement even though my Trustee may be personally invested in or 
otherwise involved with the busine,ss. 

(c) Business Liabilities 

if any tort or contract liability arises in connection with the business, and 
if the trust is a responsible party with regard to the liability, my Trustee 
shall satisfy the liability first from the assets of the business, and only then 
from other trust property, 

(d) Trustee CornRartzwition 

In addition to the Trustee compensation set forth in Section 13.05, my 
Trustee may receive additional reasonable compensation for services in 
connection with the operation of the business. My Trustee may receive 
this compensation directly from the business, from the trust or partly from 
both. 

(a) 	Conilicts of intare ..st 
My Trustee may exercise all of the powers granted in this trust agreement 
even though my Trustee may be involved with or have a personal interest 
in the business. 

Sacli ort 14.96 Celintraot 

My Trustee may sell at public or private sale, transfer, exchange for other property, and 
otherwise disposo of trust property for oonsideratiou and upon terms and conditions that 
my 'Frusta" deems advisable. My Trustee may grant options of any duration for any such 
sales, 6.4cl:ranges, or transfers of trust pi-operty, 
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My Trustee may enter into contracts, and may deliver deeds or other instruments, that my 
Trustee deems appropriate. 

Section 14,07 Common Investments 

For purposes of convenience with regard to the administration and investment of the trust 
property, my Trustee may invest part or all of the trust property jointly with trust property 
of other trusts for which my Trustee is also serving as a Trustee. For this purpose, a 
corporate fiduciary acting as my Trustee tnay use common funds for investment. 
When trust properly is managed and invested in this manner, my Trustee shall maintain 
records that sufficiently identify that portion of the jointly invested assets that constitute 
the trust property of this trust. 

Section 14.08 Environmental Powers 

My Trustee shall have the right to inspect trust property to determine compliance with or 
to respond to any environmental law affecting the trust property. "Environmental law" 
shall mean any federal, state, or local law, rule, regulation, or ordinance relating to 
protection of the environment or of human health. 
My Trustee may refuse to accept property if my Trustee determines that the property is or 
may be contaminated by any hazardous substance or is or was used for any purpose 
involving hazardous substances that could create liability to the trust or to my Trustee. 
My Trustee may use and expend trust property to (i) conduct environmeMal assessments, 
audits or site monitoring; (ii) take remedial action to contain, clean up or remove any 
hazardous substance including a spill, discharge or contamination; (iii) institute, contest 
or settle legal proceedings brought by a private litigant or any local, state, or federal 
agency concerned with environmental compliance; (iv) comply with any order issued by 
any court or by any local, state, or federal agency directing an assessment, abatement or 
clean-up of any hazardous substance; and (v) employ agents, consultants and legal 
counsel to assist my Trustee in these actions, 
My Trustee shall not be liable for any loss or reduction in value sustained by my trust as a 
result of my Trustee's retention of property on which hazardous materials or substances 
requiring remedial action are discovered unless my Trustee contributed to the resulting 
loss or reduction in value through willful misconduct or gross negligence 

My Trustee shall not be liable to any beneficiary or to any other party for any decrease in 
the value of trust property as a result of my Trustee's compliance with any environmental 
law, including any reporting requirement. 
My Trustee may release, relinquish or disclaim any power held by my Trustee that my 
Trustee determines may cause my Trustee to incur individual liability under any 
environmental law, 

3,acticm 14,09 Fara-6-0 

If the trust owns or acquires an interest in a farm, ranch or other agricultural property or 
business, my Trustee may eXCireiSt', the authority and discretioa provided. for in this 
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Section. The powers granted in this Section are in addition to and not in limitation of all 
other powers granted to my Trustee in this agreement. 

(a) Authority to Operate the Farm or Ranch 
Notwithstanding any duty to diversify imposed by state law, my Trustee 
may retain and continue to operate a farm or ranch even though the 
interest may constitute all or a substantial portion of the trust property, 
My Trustee may take part in the management of the farm or ranch or hire 
a farm manager or a professional farna management set-vice. My Trustee 
may delegate any of the powers authorized by this Section to a hired farm 
manager or professional farm management service, 
My Trustee may purchase, sell, hold, manage, operate, lease, improve and 
maintain the farm or ranch, or any interests in the farm or ranch, and in 
general deal with and do all things necessary to operate the farm or ranch 
as my Trustee deems advisable, 
My Trustee may buy, sell and raise livestock; plant, cultivate, harvest and 
sell cash crops; produce timber or forest products for sale; or lease or rent 
all or part of the farm or ranch for cash or a share of the crops. My 
Trustee may contract with hired labor, tenants or sharecroppers. 
My Trustee may construct, repair and improve farm buildings, fences and 
other farm or ranch structures including drainage facilities, dig and 
maintain wells, ponds and lagoons, and participate in cooperative 
agreements concerning water rights and ditch rights, 
My Trustee may purchase or rent any kind of farm machinery, equipment, 
feed and seed necessary for the operation of the farm or ranch, 
My Trustee may use approved soil conservation practices in order to 
conserve, improve and maintain the productivity of the soil, and may 
engage in timber or forest conservation practices. 

My Trustee may engage and participate in any farm program sponsored by 
any federal, state or local governmental agency. 

(b) 3usines3 Liabilitba 
If any tort or contract liability arises in connection with the farm or ranch, 
and if the trust is a responsible party with regard to the liability, my 
Trustee shall satisfy the liability first from the assets of the farm or ranch, 
and only then from other trust property, 

(c) Truttct ra'arnporraaatioi-i 

111 addition to the Trustee compensation set forth in Section 13,05, my 
Trustee may receive additional reasonable compensation for services in 
connection with the operation of a farm or ranch. My Trustee may receive 
this compensation directly from the farm or ranch, from the trust or partly 
from both, 
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(d) 	Conflicts of Interest 

My Trustee may exercise all of the powers granted in this trust agreement 
even though my Trustee may be involved with or have a personal interest 
in the farm or ranch, 

Section 14.10 Insurance Powers 

My Trustee may purchase, accept, hold, and deal with as owner, policies of insurance on 
my life, the life of any beneficiary, or on the life of any person in whom any beneficiary 
has an insurable interest. 

My Trustee may purchase disability, medical, liability, long-term health care and other 
insurance on behalf of and for the benefit of any beneficiary, My Tratee may purchase 
annuities and similar investments for any beneficiary, 
My Trustee shall have the power to execute or cancel any automatic premium loan 
agreement with respect to any policy, and shall have the power to erect or cancel any 
automatic premium loan provision in a life insurance policy. My Trustee may borrow 
money to pay premiums due on any policy, either by borrowing from the company 
issuing the policy or from another source. My Trustee may assign the policy as security 
for the loan. 

My Trustee shall have the power to exercise any option contained in a policy with regard 
to any dividend or share or surplus apportioned to the policy, to reduce the amount of a 
policy or convert or exchange the policy, or to surrender a policy at any time for its cash 
value. 

My Trustee may elect any paid-up insurance or extended term insurance nonforfeiture 
option contained in a policy. 

My Trustee shall have the power to sell any policy at its fair market value to anyone 
having an insurable interest in the policies including the insured. 

My Trustee shall have the right to exercise any other right, option, or benefit contained in 
a policy or permitted by the insurance company issuing the policy. 
Upon termination of the trust, my Trustee shall have the power to transfer and assign the 
policies held by the trust as a distribution of trust property, 

$.2ction 14.11 Loans and 3 orrowing Powars 

My Trustee may make secured or unsecured loans to any person (including a 
beneficiary), entity, trust or estate, for any teort or payable on demand, with or without 
interest. My Thistee may enter into or modify the terms of any mortgage or security 
agr."ement granted in connection with any loan and may release or foreclose on the 
mortgage or security. 

My Trustee may borrow money at interest rates and on other teNnis that it deems 
advisable from any person, institution oc other source including, in the case of a corporate 
fiduciary, its own banking or commercial leading department. 
My Tr tstr.....e may encumber trust property by rn-ortgagos, pledrtP-.41 and other hypothecatioo 
and shall have the power to enter into Joy mortvge, whether as a mortgagee or 
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mortgagor even though the term may extend beyond the termination of the trust and 
beyond the period that is required for an interest created under this agreement to vest in 
order to be valid under the rule against perpetuities, 

My Trustee may purchase, sell at public or private sale, trade, renew, modify, and extend 
mortgages. My Trustee may accept deeds in lieu of foreclosure. 

Section 14.12 Nominee Powers 
My Trustee may hold real estate, securities and any other trust property in the name of a 
nominee or in any other form without disclosing the existence of any trust or fiduciary 
capacity. 

Section 14.13 011, Gas and Mineral Interests 
My Trustee may acquire, maintain, develop and exploit, either alone or jointly with 
others, any oil, gas, coal, minerals Or other natural resource rights or interests. 
My-  Trustee may drill, test, explore, mine, develop, extract, remove, convert, manage, 
retain, store, sell and exchange any of such rights and interests on terms and for a price 
that my Trustee deems advisable. 

My Trustee may execute leases, pooling and unitization agreements and other types of 
agreements in connection with such oil, gas, coal, mineral and other natural resource 
rights and interests even though such arrangements may extend beyond the termination of 
the trust. 

My Trustee may execute division orders, transfer orders, releases, assignments, farm 
outs, and any other instruments that it deems proper. 
My Trustee may employ the services of consultants and outside specialists in connection 
with the evaluation, management, acquisition, disposition, and development of any 
mineral interest, and may-  pay the cost of the services from the principal and income of 
the trust property. 

3action 14.14 ?arnant o T 	and .E.71,9:aq -tozix; 
Except as otherwise provided in this agreement, my Trustee is authorized to pay all 
property taxes, assessments, fees, charges, and other expenses incurred in the 
administration or protection of the trust. All payments shall be a charge against the trust 
property and shall be paid by my Trustee out of the income, or to the extent that the 
income is insufficient, then out of the piincipal of the trust property. The determination 
of my Trustee with respect to the payment of expenses shall be conclusive upon the 
beneficiaries. 

aL..ertion 14.15 irT.C3Iirnri any Ownsd 	 0 ,1, 11.,totIon 
My Trustee, otly.r than an Tatenestcd. Trustee, shall have the power to amend the -terms of 
a trust holding "qualified farnily-o -orncd business interests" as de:finc:3 ia Section 2057 of 
the Inter -Da] Revenue Code, in order to permit trust property to qualify for the “family 
owned bushrss deduction," even if the amendment chai -iges him-lead:11 interests and that 
dir3cts the sc ,..r .c czation of Lust property ioto more than one trust, 
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Section 14.16 Qualified Real Property Valuation 

My Trustee, other than an Interested Trustee, shall have the power to amend the terms of 
a trust holding "qualified real property" as defined in Section 2032A of the Internal 
Revenue Code, in order to permit the qualified real property to qualify or continue to 
qualify for special use valuation permitted under Section 2032A, even if the amendment 
changes beneficial interests and that directs the segregation of trust property into more 
than one trust. 

Section 14.17 Real Estate Powers 

My Trustee may sell at public or private sale, convey, purchase, exchange, lease for any 
period, mortgage, manage, alter, improve and in general deal in and with real property in 
such manner and on such terms and conditions as my Trustee deems appropriate. 
My Trustee may gram or release easements in or over, subdivide, partition, develop, raze 
improvements, and abandon, any real property. 

My Trustee may manage real estate in any manner that my Trustee deems best and shall 
have all other real estate powers necessary for this purpose. 

My Trustee may enter into contracts to sell real estate. My Trustee may enter into leases 
and grant options to lease trust property even though the term of the agreement extends 
beyond the termination of the trust and beyond the period that is required for an interest 
created under this agreement to vest in order to be valid under the rule against 
perpetuities. For such purposes, my Trustee may enter into any contracts, covenants and 
warranty agreements that my Trustee deems appropriate. 

r:ictiori 14.113 Residances and lao-igirola Par-afmall Peoperty 

My Trustee may acquire, maintain and invest in any residence for the use and benefit of 
the beneficiaries, whether or not the residence is income producing and without regard to 
the proportion that the value of the residence may bear to the total value of the trust 
property and even if retaining the residence involves financial risks that trustees would 
not ordinarily incur. My Trustee may pay or make arrangements for others to pay all 
carrying costs of the residence, including, but not limited to, taxes, assessments, 
insurance, expenses of maintaining the residence in suitable repair, and other expenses 
relating to the operation of the residence for the benefit of the beneficiarie.s, 
My Trustee may acquire, maintain and invest in articles of tangible personal property, 
whether or not the property is income producing, and may pay the expenses of the repair 
and maintenance of the property. 

My Trustee shall have no duty to convert the property referred to in this Section to 
productive property except as required by other provisions of this agreement, 
My Trustee may permit any income beneficiary c[ the trust to occupy any reel property 
or use any personal property owned by the trust on. terms or alTangornents that my 
Trustee may determine, including rent fre ,t or in consideration for the payment of taxos, 
insurance, rnaintenanoe, repairs, or other Coar2os • 
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tvly Trustee shall have no liability for any depreciation or loss as a result of the retention 
of any property retained or acquired under the authority of this Section. 

Section 14.19 Retention and Abandonment of Trust Property 

My Trustee may retain, without liability for depreciation or loss resulting from retention, 
any property constituting the trust at the time of its creation, at the time of my death or as 
the result of the exercise of a stock option. My Trustee may retain property, 
notwithstanding the fact that the property may not be of the character prescribed by law 
for the investment of assets held by a fiduciary, and notwithstanding the fact that 
retention may result in inadequate diversification under any applicable Prudent Investor 
Act or other applicable law. 

My Trustee may hold property that is non-income producing or is otherwise 
nonproductive if holding the property is, in the sole and absolute discretion of my 
Trustee, in the best interests of the beneficiaries. On the other hand, except when I am 
serving as a Trustee, my Trustee shall invest contributions of cash and cash equivalents 
as soon as reasonably practical after the assets have been acquired by the trust. My 
Trustee is permitted to retain a reasonable amount in cash or money market accounts in 
order to pay anticipated expenses and other costs and to provide for anticipated 
distributions to or for the benefit of a beneficiary. 

My Trustee may abandon any trust property that my Trustee deems to be of insignificant 
value. 

Section 14.20 Securities, Brokerage and Margin Powers 

My Trustee may buy, sell, trade and otherwise deal in stocks, bonds, inve.strient 
companies, mutual funds, common trust funds, commodities, options and other securities 
of any kind and in any &want, iacluding short sales. My Trustee may write and 
purchase call or pet options, and other derivative securities. My Trustee may maintain 
margin accounts with brokerage finns and may pledge securities to secure loans and 
advances made to My Trustee or to or for the benefit of a beneficiary. 

My Trustee may place all or any part of the securities held by the trust in the custody of a 
bank or trust company, My Trustee may have all securities registered in the name of the 
bank or trust company or in the name of its nominee. My Trustee may appoint the bank 
or trust company as the agent or attorney in fact to collect, receive, receipt for and 
disburse any income and generally to perform the duties and services incident to a 
custodian of accounts. 

My Trustee may employ a broker -dealer as a custodian for securities held by the trust and 
may register the securities in the name of the broker-dealer or in the name of a nominee 
with or without the addition of words indicating that the securities are held in a fiduciary 
capacity. My Trustee may hold securities in bearer or uncartificatfai forrn anti may use a 
central depository, cicaring agcacy or book-entry system, such as The Depository Trust 
Company, Euroclaar or the Federal Reserve Bank of New York. 

My Trustee may participate in any -reorganization, recapitalization, merger or similar 
transactioa. My Trustee may exayeise or sell con•ersion. or subscription rights for 
zecuritias of all kinds and description. 
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My Trustee may give proxies or powers of attorney that may be discretionary and with or 
without powers of substitution. My Trustee may vote or refrain from voting as to any 
matter. 

Section 14.21 Settlement Powers 

My Trustee may settle, by compromise, adjustment, arbitration or otherwise any and all 
claims and demands in favor of or against the trust. My Trustee may release or abandon 
any claim in favor of the trust. 

Section 14.22 Sub-Chapter S Corporation Stock Provisions 

After my death and during any period when the trust is not treated for tax purposes as a 
grantor trust under Section 671 of the Internal Revenue Code, my Trustee may elect to 
hold any S corporation stock held by the trust as a separate "electing small business trust" 
as defined in Section 1361(e)(1) or as a separate "qualified subchapter S trust," as defined 
in Section 1361(d)(3). 

In making this determination, my Trustee may consider any changes to the tetans and 
conditions of the trust that wilt be required as a result of either election. 
For purposes of this Section, "S corporation stock" shall mean all capital stock issued by 
a corporation (or other entity taxable as a corporation for federal income tax purposes) 
that is treated, or intends to be treated under Section 1361(a), as an "5 corporation" for 
federal income tax purposes. 

(a) 	Electing Treatment as an Electing Small Business Trust 

If my Trustee elects under Section 1361(e)(3) of the Internal Revenue 
Code to qualify the trust or portion thereof as an "electing small business 
trust," my Trustee shall; 

Apportion to the electing small business trust a reasonable 
share of the unallocated expenses of all trusts created under 
this agreement, in accordance with the applicable 
provisions of the Internal Revenue Code and Treasury 
Regulations; and 

Administer the trust as an electing small busine.s,s trust, 
under Section 1361(e) of the Internal Revenue Code. 
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acting "Enatra Tait as a Quallil.?,(1 Subcbcot tr 3 Trut 

If my Trustee elects to treat the trust or portion thereof as a "qualified 
subchapter S trust," my Trustee shalt 

Refer to the qualified subchapter S trust using the same 
name as the trust to which the &took was orig;.nally 
allocated, plus the name of the current income benetheiaey 
ofthe trust, followed by the letters "QSST•," 

Administer the qualified subchapter S trust in accordance 
with tile same pro visiculs contained in the trust to which the 
S corporation stock was originally allocated; provided, 



however, that the provisions of this subsection shall control 
the administration of the trust to the extent that they are 
inconsistent with the provisions of the original trust; 

Maintain the qualified subchapter S trust as a separate trust 
held for the benefit of one beneficiary as required in 
Section 1361(d)(3); and 

Request that the current income beneficiary of the trust, 
with the assistance of my 'Trustee, make an election in 
accordance with Section 1361(4)(2) to qualify the trust as a 
qualified subchapter S trust within the meaning of Section 
1361(d)(3). 

(1) Current Income Beneficiary 
The "current income beneficiary' of a qualified subchapter 
S trust is the person who has a present right to receive 
income distributions from the trust to which the S 
corporation stock is allocated. A qualified subchapter S 
trust shall have only one current income beneficiary. 

If under the terms of the agreement, there is more than one 
person who has a present right to receive income 
distributions from the trust originally holding the S 
corporation stock, my Trustee shall cause the S corporation 
stock to be segregated into separate qualified subchapter S 
trusts for each person who has a present right to receive 
income distributions. 

(2) Distribufiona 

Until the first to occur of (a) the death of the current 
income beneficiary and (b) the date on which the qualified 
subchapter S trust no longer holds any S corporation stock 
(the "QSST termination date"), my Trustee shall distribute 
to the current income beneficiary, at least annually, all of 
the trust's "net income," as that term is defined in Section 
643(b) of the Internal Revenue Code. 

The terms of the trust to which the S corporation stock was 
originally allocated shall govern distributions of principal 
fi-om the qualified subchapter S trust; provided, however, 
that until the QSST termination date, my Trustee may only 
distribute principal to the current income benetloiary of the 
qualified subchapter S trust. 

(3) Allocation of 	and  

My Trustee shalt charactv.wize receipts and -expenses of any 
qualified subchapter S rtust in a manner consistent wb 
Section 643(b) of the Intornal Revenue code, 
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(4) Trust Merger or Consolidation 

My Trustee- may not merge or consolidate any qualified 
subchapter S trust with the assets of another trust if doing 
so would jeopardize the qualification of either trust as a 
qualified subchapter S trust. 

(c) 
Governance of the Trusts 

The following additional provisions shall apply to any separate trust 
created under this Section. 

(1) Protection a S Corporation Status 

My Trustee shall not administer a trust holding S 
corporation stock in a manner that would ause the 
termination of the S corporation status of the entity whose 
stock is held as part of the trust. Therefore during any 
period that the trust holds S corporation stock, the terms of 
this agreement shall be construed in a manner that is 
consistent with the trust qualifying as an electing small 
business trust or as a qualified subchapter S trust. Any 
provision of this agreement that cannot be so construed or 
applied shall be disregarded. 

(2) Methods of Distribution 

No method of distribution permitted under this Section may 
be used in a manner that would jeopardize the qualification 
of the trust as an electing small business trust or as a 
qualified subchapter S trust, 

(3) Election 

Any reference in this agreement to any person acting in an 
individual or fiduciary capacity, making an election for 
himself or for or on behalf of any other person, shall 
include, but not be limited to, an election made in 
accordance with Section 1361(0(3), Section 1361(d)(2) or 
any other applicable subsection of Section 1361 of the 
Internal Revenue Code. 

11E43,90,:;itiort of 	oruiikm atrse.; 

If the continuation of any trust would, in my Trustee's 
opinion, result in the termination of the S corporation status 
of any entity whose stock is held as a part of the trust 
property, my Trustee, other than an Interested Trustee, shall 
have, in addition to the power to sell or otherwise dispose 
of the stock, the, power to distribut-a the stock tu the person 
who is then entitled to racei -v ,,t the income from the trust 
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Section 14,23 Limitation on My Trustee's Powers 
All powers granted to my Trustee under this agreement or by applicable law shall be limited as set forth in this Section, unless explicitly excepted by reference to this Section. The limitations set forth in this Section shall not apply to me. 

(a) An interested Trustee Limited to Ascertainable 
Standards 

An Interested Trustee may not exercise or participate in the exercise of 
discretion with respect to the distribution of income or principal, or the 
termination of the trust to or for the benefit of a beneficiary, to the extent 
that the exercise of such discretion is other than for the health, education, 
maintenance or support of a beneficiary as described under Sections 2041 
and 2514 of the Internal Revenue Code. 
(b) No Distributions in Discharge of Certain Legal 

Obligations 

My Trustee may not exercise or participate in the exercise of discretion 
with respect to the distribution of income or principal that would in any 
manner discharge a legal obligation of my Trustee, including the 
obligation of support. 

If a beneficiary or any other person has the power to remove a Trustee, 
that Trustee may not exercise or participate in the exercise of discretion 
with respect to the distribution of income or principal that would in any 
manner discharge a legal obligation of the person having the power to 
remove the Trustee, including that person's obligation of support. 
(n) insurance Policy on the Life of My Trustee 
If the trust holds a policy that insures the life of my Trustee, my Trustee 
shall have no right to exorcise any powers or rights with respect to the 
policy. A Cotrustee serving under this agreement shall exercise the 
powers and tights with respect to the policy. 
If the insured Trustee is the only Trustee, then an Independent Special 
Trustee designated under Section 3.08 shall exercise the powers and rights 
with respect to the policy. 
If any rule of law or court decision construes the ability of the insured 
Trustee to name an Independent Special Trustee as an incident of 
ownership of the policy, then a majority of the then current mandatory and 
discretionary income beneficiaries (excluding the insured Trustee if be or 
she is a beneficiary) shall select the Independent Special Trustee. 
(d) 	 t.s .o a 3Drivir:i.ilry'z,4.Xa. 
if the trust holds a policy that insures the life of a beneficiary, the 
beneficiary (acting indi vidually or as Trustee) shall have no power over 
the policy, the cath value of the policy, or the proceeds of the policy. The 
intent of this denial of power is to prevent an insured 'oeneficiary from 
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having a power that would constitute an incident of ownership of the policy, 

In addition, rto distribution of income or principal to the insured 
beneficiary shall be satisfied out of the proceeds of the policy, the cash 
value of the policy or any other economic benefit of the policy. 
The limitations of this subsection shall not apply if the proceeds of the 
policy would., upon the death of the beneficiary, otherwise be included in 
the gross estate of the beneficiary for federal estate tax purposes. 
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Article Fifteen 
General Provisions 

Section 15.01 Maximum Term for Trusts 
Notwithstanding any other provision of this agreement, unless terminated earlier under 
other provisions of this agreement, each trust created under this agreement shall terminate 
upon the expiration of the longest period that property may be held in trust under this 
agreement without violating the applicable rule against peipetnities. 
If the applicable rule against perpetuities for trusts is determined by reference to the death 
of the last to die among a group of individuals living on the date of my death, the group 
of individuals shall consist of the descendants of my paternal and maternal grandparents 
and the descendants of John Davison Rockefeller, horn in Richford, New York, in 1839, 
who are living at the date of my death. 

At that time, the remaining trust property shall vest in and be distributed to the persons 
entitled to receive mandatory distributions of net income of the trust and in the same 
proportions_ If none of the beneficiaries is entitled to mandatory distributions of net 
income, the remaining trust property shall vest in and be distributed to the beneficiaries 
entitled to receive discretionary distributions of net income of the trust, in equal shares 
per stirpes. 

Section 15.02 Spendthrift Provision 
This trust and all trusts created under this trust agreement shall be a spendthrifi mist as 
defined in the Spendthrift Trust Act of Nevada, except for my interest therein while I am 
living. No beneficiary or remainclerman of any trust established under this trust shall 
have the right or power to sell, transfer, assign, pledge, mortgage, alienate, hypothecate 
their interest in the principal or income of the trust estate in any manner whatsoever. To 
the fullest extent of the law, the interest of each beneficiary and remainderman shall not 
be subject to the claim of any creditors or liable to attachment, execution, bankruptcy 
proceedings, or any other legal process. The Trustee shall pay, disburse, and distribute 
principal and income of the trust estate only in the trimmer provided for in this trust 
agreement and not upon any attempted transfer or assignment, whether oral or written, of 
any beneficiary or remainderrnan nor by operation of law. 

Section 15.03 Contest Provision 
If any beneficiary of this trust or any trust created under this trust agreement, alone or in 
conjunction with any other person engages in any of the following actions, the right of 
the beneficiary to take any interest given to the beneficiary under this trust or any trust 
created under this trust agreement must be determined as it would have been determined 
had the beneficiary predeceased me without surviving descendants. 

Contests by a claim of undue influence, fraud, menace, duress or lack of 
testamentary capacity, or otherwise objects in any court to the validity of 
(a) this trust, (b) any trust created under the terms of this agreement, (c) 
my will or (d) any beneficiary designation of an annuity, retirement plan, 
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IRA, Keogh, pension or profit sharing plan or insurance policy signed by 
me, (collectively referred to hereafter in this Section as "Document" or 
"Documents") or any amendments or codicils to any Document; or 
Seeks to obtain an adjudication in any court proceeding that a Document 
or any of its provisions is void, or otherwise seeks to void, nullify or set 
aside a Document or any of its provisions; or 
Files suit on a creditor's claim filed in a probate of my estate, against my 
trust estate, or any other Document, after rejection or lack of action by the 
respective fiduciary; or 
Files a petition or other pleading to change the character (community, 
separate, joint tenancy, partnership, domestic partnership, real or personal, 
tangible or intangible) of property already so characterized by a 
Document; or 

Claims ownership in a court proceeding to any asset I hold in joint 
tenancy, other than as a surviving joint tenant; or 
Files a petition to determine domestic partnership property as my 
cohabitant; or 

Files a petition for probate homestead in a probate proceeding of my estate 
without the prior written consent of the Personal Representative 
designated in my Will; or 
Files a petition for family allowance in a probate of my estate without the 
prior written consent of the Personal Representative designated in my will; 
or 

Files a petition to impose a constructive trust or resulting trust on any 
assets of the trust estate; or 
Participates in any of the above actions in a manner adverse to the trust 
estate, such as conspiring with or assisting any person who takes any of 
the above actions; 

then the tight of such beneficiary to take any interest given to such beneficiary under this 
trust or any trust created under this trust agreement shall be determined as it would have 
been determined had such beneficiary predeceased me without surviving issue. 
My Trustee is hereby authorized to defend, at the expense of the trust estate, any 
violation of this Section. A "contest" shall include any action described above in an 
arbitration proceeding and shall not include any action described above solely in a 
mediation not preceded by a filing of a contest with a court, notwithstanding the 
foregoing. In addition, should any beneficiary under the trust contest a provision of the 
same, the Trustee shall charge such beneficiary's interest with all attorneys fees and costs 
incurred by the Trustee in connection with same. 
This Section may net be applied so as to cause a forfeiture of any distribution otherwise 
qualifying for the federal estate tax charitable deduction. 
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Section 15.04 Survivorship Presumption 

If any beneficiary is living at my death, but dies within 90 days after my death, then the 
beneficiary will be deemed to have predeceased me for purposes of this agreement. 

Section 15.05 Definitions 

For purposes of this agreement, the following terms have the following meanings: 
(a) Adopted and Afterbom Persons 
A legally adopted person in any generation and his or her descendants, 
including adopted descendants, has the same rights and shall be treated in 
the same manner under this agreement as natural children of the adopting 
parent, provided such person is legally adopted prior to attaining the age 
of 18 years. A person is deemed to be legally adopted if the adoption was 
legal in the jurisdiction in which it occurred at the time that it occurred. 
A fetus in Uteri) that is Later born alive shall be considered a person in 
being during the period of gestation. 

(b) Agreement 

The term "this agreement' means this trust agreement and includes all 
trusts created under the terms of this agreement. 	, 
(c) Available GST Exemption 

"My available GST Exemption" means the GST Exemption provided in 
Section 2631 of the Internal Revenue Code in effect at the time of my 
death; reduced by the aggregate of (1) the amount, if any, of GST 
Exemption allocated to my lifetime transfers, including those allocations 
made at the time of my death by my Personal Representative, by my 
Trustee, or by operation of law and (2) the amount, if any, allocated to 
direct skips as defined in Section 2612(c)(1) of the Internal Revenue Code 
that do not qualify for an exclusion from the generation-skipping transfer 
tax occurring at my death to or for the -benefit of my descendants. 
If, at the time of my death, I have made a lifetime transfer to a trust with 
an inclusion ratio of greater than zero but have not filed a gift tax return 
and the due date for the gift tax return has not yet passed, my available 
(3ST Exemption shall also be reduced to the extent necessary and possible 
to reduce the trust inclusion ratio to zero, thereby exempting the transfer 
froin generation-skipping transfer taL 

(d) Descendants 

The term "descendants" shall include a person's lineal descendants of all 
generations. 

(e) Education 

The term "education" is intended to be an ascertainable standard in 
accordance with Section 2041 and Section 2514 of the Internal Revenue 
Code and shall include, but not be limited to 
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Enrollment at private elementary, junior and senior high 
school including boarding school; 

Undergraduate and graduate study in any field at a college 
or nnivfarsity, 

Specialized, vocational or professional training or 
instruction at any institution, including private instruction; 
and 

Any other curriculum or activity that my Trustee may deem 
useful for developing the abilities and interests of a 
beneficiary including, without limitation, athletic training, 
musical instruction, theatrical training, the arts and travel. 

The term "education" shall also include distributions made by my Trustee 
for expenses such as tuition, room and board, fees, books arid supplies, 
tutoring and transportation and a reasonable allowance for living expenses. 
(f) 	Incapacity 

Except as otherwise provided in this agreement, a person is deemed 
incapacitated in any one of the following circumstances. 

(1) The Opinion of Two Licensed Physicians 

An individual shall be deemed incapacitated whenever, in 
the written opinion of two licensed physicians, the 
individual is unable to effectively manage his or her 
property or financial affitirs, whether as a result of age, 
illness, use of prescription medications, drugs or other 
substances, or any other cause. 

An individual shall be deemed restored to capacity 
whenever the individual's personal or attending physician 
provides a written opinion that the individual is able to 
effectively manage his or her property and financial affairs. 

(2) Court Determination 

An individual is deemed incapacitated if a court of 
competent jurisdiction has declared the individual to be 
disabled, incompetent or legally inca.pacitated. 

(3) Detention, Disappearance or Absence 

An individual is deemed incapacitated whenever he or she 
cannot effectively manage his or her property or financial 
affairs due to the individual's unexplained disappearance or 
absence for more than 30 days, or whenever he or she is 
detained under duress. 

An individual's disappearance or absence or detention 
under duress may be established by an affidavit of my 
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Truatee, or if no Trustee is serving, by the affidavit of any 
beneficiary. The affidavit shall describe the circumstances 
of the individual's disappearance, absence or detention and 
may be relied upon by any third party dealing in good faith 
with my Trustee in reliance upon the affidavit. 

(g) Income Beneficiary 

The term "income beneficiary" means any beneficiary who is then entitled 
to receive distributions of the net income of the trust, whether mandatory 
or discretionary. 

Unless otherwise provided in this agreement, the phrase "majority of the 
income beneficiaries" means any combination of income beneficiaries 
who if all accrued net income were distributed on the day of a vote by the 
beneficiaries, would receive more than 50% of the accrued net income. 
For purposes of this calculation, beneficiaries who are eligible to receive 
discretionary distributions of net income are deemed to receive the income 
in equal shares, 

References to a "majority" refer to a majority of the entire trust 
collectively until my Trustee allocates property to separate trusts or trust 
shares, After the allocation of property to separate trusts or trust shares, 
references to a "majority" refer to a majority of each separate trust or trust 
share. 

(h) income in Respect of a Decedent (IRD) 

The term "income in respect of a decedent" or "IRD" means income 
received after a decedent's death that would have been taxable to the 
decedent if the income had been received by the decedent during the 
decedent's lifetime. For example, payments under qualified retirement 
plans and other deferred compensation arrangements are IRE). For 
pm-poses of this agreement, IRD means any income that would be 
classified as IRD under Section 691(a) of the Internal Revenue Code. 

(i) independent Trustee 

The term "independent Trustee" means a Trustee who is not an Interested 
Trustee as defined in subsection (j) and includes an Independent Special 
Trustee appointed under the provisions of Section 3.08_ Whenever (1) a 
power is granted exclusively to an Independent Trustee or (2) the phrase 
"other than an Interested Trustee" is used, then the power or discretion 
may be exercised only by an Independent Trustee. Whenever this 
agreement specifically prohibits an Interested Trustee from exercising 
discretion or performing an act, then only an Independent Trustee may 
exercise that discretion or perform that act. 

(j) 1nt3re3ted Trustee 

The term "Interested Trustee" means (1) a Trustee who is a transferor of 
property to the trust; (2) a Trustee who is a beneficiary -  of the trust; (3) a 
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Trustee who is related or subordinate within the meaning of Section 
672(c) of the Internal Revenue Code to a transferor of property to the trust 
or a beneficiary of the trust; or (4) a Trustee whom a transferor of property 
to the trust or a benefieiary of the trust can remove and replace by 
appointing a Trustee that is related or subordinate to the beneficiary within 
the meaning of Section 672(c) of the Internal Revenue Code. 
For purposes of this subsection "a transferor of property to the test" 
includes a person whose qualified disclaimer resulted in properly passing 
to the trust. 

For purposes of this subsection "a beneficiary of the 	("means a person 
who is or in the future may be eligible to receive income or principal from 
the trust pursuant to the terms of the trust. A person shall be considered a 
beneficiary of a trust even if he or she has only a remote contingent 
remainder interest in the trust; however, a person shall not be considered a 
beneficiary of a trust if the person's only interest is as a potential 
appointee under a testamentary power of appointment. 

(k) Internal Revenue Code and Treasury Regulations 

References to the "Internal Revenue Code" or to its provisions are to the 
Internal Revenue Code of 1986, as amended from time to time, and the 
corresponding Treasury Regulations, if any. References to the 'Treasury 
Regulations," are to the Treasury Regulations under the Internal Revenue 
Code in effect from time to time. Ifs particular provision of the Internal 
Revenue Code is renumbered, or the Internal Revenue Code is superseded 
by a subsequent federal tax law, any reference is deemed to be made to the 
renumbered provision or to the corresponding provision of the subsequent 
law, unless to do so would clearly be contrary to my intent as expressed in 
this agreement. The same rule shall apply to references to the Treasury 
Regulations. 

(I) 	Legal Representative or Personal Representative 

As used in this agreement, the term "legal representative" or "Personal 
Representative" means a person's guardian, conservator, executor, 
administrator, Trustee, or any other person or entity personally 
representing a person or the person's estate. 

(m) Per Stirpes 

Whenever a distribution is to be made to a person's descendants "per 
stirpes," the distribution shall be divided into as many shares as there are 
then living children of the person and deceased children of the person who 
left then living descendants, Each then living child shall receive one share 
and the share of each deceased child shall be divided among the child's 
then living dcendants in the same meaner. 
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(n) Primary Beneficiary 

The primary beneficiary of a trust created under this agreement is the 
oldest income beneficiary of that 1111st unless some other individual is 
specifically designated as the primary beneficiary of that separate trust. 
(o) Qualified Retirement Plan 

The term "qualified retirement plan" means a plan qualified under Section 
401 of the Internal Revenue Code, an individual retirement zurangement 
under Section 408 or Section 408A or a tax-sheltered annuity under 
Section 403. The term "qualified retirement benefits" means the amounts 
held in or distributed pursuant to a plan qualified under Section 401 1  an 
individual retirement arrangement under Section 408 or Section 408A, a 
tax-sheltered annuity under Section 403 or any other benefit subject to the 
distribution rules of Section 401(a)(9). 

(p) Shall and May 

Unless otherwise specifically provided in this agreement or by the context 
in which used, I use the word "shall" in this agreement to command, direct 
or require, and the word may  to allow or permit, but not require. In the 
context of my Trustee, when I use the word "may" I intend that my 
Trustee may act in its sole and absolute discretion unless otherwise stated 
in this agreement, 

(q) Trust 

The terms "this trust" or "this trust agreement" shall refer to this 
agreement and all trusts created under the terms of this agreement. 
(r) Trustee 

The term "my Trustee" or "Trustee" refers to the Trustee named in Article 
One and to any successor, substitute, replacement or additional person, 
corporation or other entity that is from time to time acting as the Trustee 
of any trust created under the terms of this agreement. The term "Tmstee" 
refers to singular or plural as the context may require. 
(s) Trustmaker 

The terra "Trustmakern has the same legal meaning as "Grantor," 
"Settlor," "Tmstor" or any other term referring to the maker of a trust. 
(t) Trust Property 

The phrase "trust property' shall be construed to mean all property held by 
my Trustee under this agreement, including all property that my Trustee 
may acquire from any source. 

Section 15.06 General Provisions and Rules of Construction 
The following general provisions and rules of construction shall apply to this agreement: 
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(a) Duplicate Originals 

This agreement may be executed in any number of countelparts, each of 
which is deemed. to be an original. Any person may rely upon a copy of 
this agreement certified under oath by my Trustee to be a true copy, to the 
same effect as if it were an original,. 

(b) Singular and Plural; Gender 

Unless the context requires otherwise, words denoting the singular may be 
construed as plural and words of the plural may be construed 0.s denoting 
the singular. Words of one gender may be construed as denoting another 
gender as is appropriate within the context. The word "or" when used in a 
list of more than two items may function as both a conjunction and a 
disjunction as the context requires or permits. 

(c) Headings of Articles, Sections, and Subsections 
The headings of Articles, Sections, and subsections used within this 
agreement are included solely for the convenience and reference of the 
reader. They have no significance in the interpretation or construction of 
this agreement. 

(d) Governing State Law 

This agreement is governed, construed and administered according to the 
laws of the State of Nevada as from time to time amended, 

(e) Notices 

Unless otherwise stated, whenever this agreement calls for notice., the 
notice must be in writing and must be personally delivered with proof of 
delivery, or mailed postage prepaid by certified mail, return receipt 
requested, to the last known address of the party requiring notice. Notice 
is effective on the date personally delivered or on the date of the return 
receipt. If a party giving notice does not receive the return receipt but has 
proof that he or she mailed the notice, notice is effective on the date it 
would normally have been received via certified mail. If notice is required 
to be given to a minor or incapacitated individual, notice must be given to 
the parent or legal representative of the minor or incapacitated individual. 

Severability 

The invalidity or unenforceability of any provision of this agreement shall 
not affect the validity or enforceability of any other provision of this 
agreement. if a court of competent jurisdiction determines that any 
provision is invalid, the remaining provisions of this agreement are to be 
interpreted and construed as if the invalid provision had never been 
included in this agreement. 
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) ss. 

T. CONNELL, Trustmaker and 

oeion6EKSOOCCOCOCIPV9 

NOTARY PUBLIC 
Cuuncy Clark-Slaw oF Nen& 

S. A. BROWN 
No. 00-60753-1 

My Pipping:I:Lent Expirel Ian. 25, MEI 

Sharon A. Brown, Ndary 
900 Rancho Lane 
Las Vegas, Nevada 89106 
My commission expires: January 28, 2008 

I have executed this restated trust agreement on this day, January 7, 2008. I certify to the 
officer taking my acknowledgment that I have read this restated trust agreement, that 
understand it, and that it correctly states the provisions under which my trust property is 
to be administered and distributed by my Trustee. 

STATE OF NEVADA 

COUNTY OF CLARK 

This instrument was acknowledged before me on January 7, 2008, by 1114ARIORIE T. 
CONNELL, as Trustmaker and as Trustee, 

(Seal] 
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Exhibit E 

Exhibit E 



Electronicalty Filed 
0211012014 10:04:38 AM 

ANS 
JOHN R. MUGAN, Esquire 
Nevada Bar No. 10690 
john@jeffi-eyburr&om  
MICHAEL D. LUM, Esquire 
Nevada Bar No. 12997 
micha.el@jeffreyburr.com   
JEFFREY BURR, LTD. 
2600 Paseo Verde Parkway, Suite 200 
Henderson, NV 89074 
Telephone: (702) 433-4455 
Facsimile: (702) 451-1853 
A ttorneys for Trustee ELEANOR CONNELL HARTMAN AHERN 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of 
THE W. N. CONNELL AND MARJORIE T. CONNELL 
LIVING TRUST, 
Dated May 18, 1972 

Case No. P-09-066425-T 

Dept. No. XXVI (26) 

An Inter Vivos Irrevocable Trust. 

ANSWER OF TRUSTEE  ELEANOR C. AHE1RN TO JACQUELINE M. MONTOYA'S  
PETITION FOR DECLARATORY JUDGMENT BEGARDING LIMITED INTEREST OF_ 
TRUST ASSETS PURSUANT TO NRS 30.040, NES 153.031(1)(4 AND NRS 164.033(1)(a)  

AND COUNTERCLAIMS AGAINST JACQUELINE M. MONTOYA 

COMES NOW ELEANOR C. AHERN, a/Ida ELEANOR CONNELL HARTMAN 

AHERN, as Trustee of THE W. N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST 

dated May 18, 1972, by and through her counsel of record, JOHN R. MUGAN, Esquire, and 

MICHAEL D. LUM, Esquire, of the law firm of JEFFREY BURR, LTD., and hereby submits this 

Answer to Jacqueline M. Montoya's Petition for Declaratory Judgment Regarding Limited Interest 

of Trust Assets Pursuant to NRS 30.040, NRS 153,031(1)(e) and NRS 164.033(1Xa) And 

Counterclaims Against Jacqueline M. Montoya, and in support thereof states: 
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ANSWER 

I. 	The surface real estate located in Upton County, Texas, and the oil, gas and mineral 

interests on and under such real estate and severed oil, gas and mineral interest in other acreage in 

Upton County, Texas (the "Upton County, Texas, Oil rights" or the "royalties and rent") were 

originally the sole and separate property of W. N. CONNELL. 

2. The Upton County, Texas, Oil rights or any part thereof were never allocated to 

Trust No. 3. 

3. The Upton County, Texas, Oil rights became an asset of Trust No. 2 by default 

pursuant to the language of the WIN. CONNELL AND MA.RJORIE T. CONNELL LIVING 

TRUST dated May 18, 1972 (the "TRUST"). See Subparagraph 4 of Paragraph C of the TRUST 

agreement. 

4. Subsequent to the death of MARJORIE T. CONNELL on May 1, 2009, NRS 

163.385 is not applicable as the TRUST and the IVITC LIVING TRUST were not created by a single 

instrument. 

5. The TRUST agreement should be construed to require that an amount equal to the 

revenue from the Upton County, Texas, Oil rights be distributed to ELEANOR C. AHERN, a/k/a 

ELEANOR CONNELL HARTMAN AHERN ("ELEANOR") during her lifetime. 

AFFIRMATIVE DEFENSES 

As and for separate affirmative defenses, ELEANOR hereby allege as follows: 

FIRST AFFIRMATIVE DEFENSE 

There is lack of subject matter jurisdiction by this Court regarding Jacqueline M. Montoya's 

Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS 

30.040, NRS 153031(1)(e) and NRS 164.033( 1)(a) (the "Petition"). 

SECOND AFFIRMATIVE DEFENSE 

Petitioner Jacqueline M. Montoya (the "Petitioner") fails to state an action upon which relief 
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can be granted against Defendants. 

2 	 THIRD AFFIRMATIVE DEFENSE  

The claims of Petitioner set forth in her Petition are barred by the doctrine of claim 

4 preclusion. 

FOURTH AFFIRMATIVE DEFENSE  

6 	The claims of Petitioner set forth in her Petition are barred by the doctrine of issue 

7 preclusion. 

8 	 FIFTH AFFIRMATIVE DEFENSE 

9 	The claims of Petitioner set forth in her Petition are barred by the doclaine of laches. 

10 	 SIXTH AFFIRMATIVE DEFENSE 

11 	The claims of Petitioner set forth in her Petition are barred by the doctrine of unclean hands 

12 on the part of Petitioner, 

13 	 SEVENTH AFFIRMATIVE DEFENSE  

14 	The claims of Petitioner set forth in her Petition are barred by the doctrine of detrimental 

15 	reliance. 

16 
	

EIGHTH AFFIRMATIVE DEFENSE  

17 
	

The claims of Petitioner set forth in her Petition are barred by the doctrine of promissory 

18 estoppel. 

19 	 NINTH AFFIRMATIVE DEFENSE 

20 	Any damages which Petitioner may have sustained by reason of the allegations of the 

21 Petition were proximately caused, in whole or in part, by sets of persons other than ELEANOR and 

22 with whom ELEANOR had no legal connection. 

23 	 TENTH AFFIRMATIVE DEFENSE  

24 	No actual, justifiable controversy exists between Petitioner and ELEANOR, and thus, the 

25 Petitioner must be dismissed as to these Defendants. 

26 	 ELEVENTH AFFIRMATIVE DEFENSE 

27 	Petitioner, by her own conduct or failure to act or otherwise, is estoppecl from making any 

28 claim against ELEANOR. 
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TWELTH AFFIRMATIVE DEFENSE  

Petitioner has waived, by conduct or failure to act or otherwise, any claim against 

ELEANOR. 

THIRTEENTH AFFIRMATIVE DEFENSE 

By virtue of the acts, conduct, mismanagement, wrongdoing, fraud, undue influence, 

illegality and/or omissions to act of Petitioner -under the circumstances, ELEANOR is released and 

discharged from any liability whatsoever to Petitioner, which liability is expressly denied. 

FOURTEENTH AFFIRMATIVE DEFENSE  

There is no privity of contract between Petitioner and ELEANOR. 

FIFTEENTH AFFIRMATIVE DEFENSE  

ELEANOR asserts that she has performed and fully discharged all obligations owed to 

Petitioner including meeting the requisite standard of care to which Petitioner was entitled, if any 

obligation existed at all. 

§IXTEENTH AFFIRMATIVE DEFENSE  

The loss, injuries, damages, costs and attorneys' fees, if any, suffered by Petitioner were the 

result of her own acts, wrongdoing, fraud, undue influence and/or her omissions to act. 

SEVENTEENTH AFFIRMATIVE DEFENSE  

Petitioner has failed to cure procedural prerequisites to the institution and maintenance of 

this lawsuit, which precludes the ability of the Petitioner to institute or maintain this cause of action. 

EIGHTEENTH AFFIRMATIVE DEFENSE 

Petitioner's claims are barred by the applicable statutes of limitations. 

NINETEENTH AFFIRMATIVE DEFENSE 

Petitioner has failed to satisfy conditions precedent to bringing any action against 

ELEANOR. 

TWENTIETH AFFIRMATIVE DEFENSE 

If ELEANOR has failed to perform a contractual obligation owed to Petitioner, if any 

contractual obligation existed at all, there existed a valid excuse for such nonperformance, if any 

required performance existed at all. 
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TWENTY-FIRST AFFIRMATIVE DEFENSE 

ELEANOR acted in good faith in all of her dealings with Petitioner. 

TWENTY-SECOND AFFIRMATIVE DEFENSE 

ELEANOR lacked the requisite specific intent necessary for Petitioner to sustain her claims 

against ELEANOR 

TWENTY-THIRD AFFIRMATIVE DEFENSE  

ELEANOR asserts that at all times its activities relating to this matter she has been in full 

compliance with all applicable rules, regulations, ordinances, statutes and Orders of the Court and 

that has acted in all respects in a careful, reasonable and prudent manner. 

TWENTY-FOURTH AFFIRMATIVE DEFENSE 

Damage suffered by Petitioner, if any exist at all, are a result of her contributory negligence 

and/or her comparative fault, and Petitioner is barred from recovery on such grounds 

TWENTY-FIFTH AFFIRMATIVE DEFENSE  

Petitioner has failed to mitigate damages, if any such damages exist at all. 

TWENTY-SIXTH AFFIRMATIVE DEFENSE  

The claims of Petitioner set forth in her Petition are barred by the Statute of Frauds. 

TWENTY-SEVENTH AFFIRMATIVE DEFENSE 

The claims of Petitioner set forth in her Petition are barred by failure of consideration. 

TWENTY-EIGHTH AFFIRMATIVE DEFENSE  

The issues raised by Petitioner in her Petition are not ripe, 

TWENTY-NINTH AFFIRMATIVE DEFENSE  

ELEANOR has been forced to retain counsel to defend against the Petition, and Petitioner is 

entitled to an award of reasonable attorneys' fees. 

THIRTIETH AFFIRMATIVE DEFENSE 

All possible affirmative defenses may not have been alleged herein as sufficient facts were 

not available after reasonable inquiry upon the filing of this pleading. Therefore,. ELEANOR 

reserves the right to amend this pleading, including adding affirmative defenses, based upon 

discovery, review of document, and development of evidence in this case. 
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COUNTERCLAIMS AGAINST JACQUELINE M. MONTOYA 

INTENTIONAL INTERFERENCE WITH CONTRACTUAL RELATIONS 

6. 	There exist valid contracts between ELEANOR as Trustee of the TRUST and 

Apache Corporation, Plains Marketing, L.P., and Drag A Cattle Company, LLC. 

7. 	Petitioner knew of the contracts. 

8. 	It is undisputed that ELEANOR is entitled to at least thirty-five percent (35%) of the 

income from the Upton County, Texas, Oil rights as beneficiary of the TRUST, which Petitioner 

acknowledges in her Petition. 

9. 	Petitioner committed intentional acts intended or designed to disrupt the contractual 

relationship, including but not limited to the following: 

A. Texas legal counsel for Petitioner on September 30, 2013, three (3) days after the filing 

of this action, sent a demand letter to Apache Corporation, Plains Marketing, L.P., and 

Drag A Cattle Company, Ll..0 informing them of this Nevada case and: demanding that 

not only the disputed sixty-five percent (65%) of royalties and rent be withheld, but all 

of the royalties and rent be withheld including the thirty-five percent (35%) to which 

there is no dispute that ELEANOR is entitled to as a beneficiary of the TRUST. Copies 

of such letters are attached hereto as Exhibit 1 and by this reference incorporated herein. 

B. Texas legal counsel for Petitioner on November 14, 2013, sent an email to Apache 

Corporation, "renew[ing] [their] request that Apache continue to hold all interest 

payments to the Trust in suspense." A copy of the email is attached hereto as Exhibit 2 

and by this reference made a part hereof. 

10. 	There was an actual disruption of the contracts as a result of such communications. 

11. 	By reason of the aforesaid and as a direct and proximate result thereof, ELEANOR 

as Trustee (and individually) has sustained damages as a result of such disruption and the actions of 

Petitioner, including but not limited to interest, fees, costs, expenses, attorneys' fees, loss of use of 

monies and property, and expert witness fees in a sum in excess of Ten Thousand Dollars 

($10,0(X.00). 
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1 	12. 	Petitioner's aforesaid actions constitute wanton and willful, reckless, or malicious 

2 acts and conduct and/or omissions with fraud, malice and conscious disregard for the consequences 

3 thereof and with ulterior motives and purposes in the use of the legal process not proper in regular 

4 proceedings. 

	

S 
	

ENFORCEMENT OF NO CONTEST PROVISIONS 

	

6 
	

13, 	Paragraphs 6-12, inclusive, set forth above are hereby realleged herein. 

	

7 
	

14. Article TENTH, NON-CONTEST PROVISION; of the TRUST sets forth a lengthy a 

8 no-contest clause evincing the intent of the settlers, W.N. CONNELL and MARJORIE T. 

9 CONNELL, and states: 
"The Grantors specifically desire that.these trusts created herein be administered  and 
distributed without fitieation or dispute of any kind.  If any beneficiary of these trusts or 
any other person, whether stranger, relatives or heirs, or any legatees or devisees under the 
Last Will and Testament of the Grantors or the successors in interest of any such persons, 

	

12 	including any person who may be entitled to receive any portion of the Grantors' estate 
under the intestate laws of the State of Nevada, seek or establish to assert any claim to the 

13 assets of these trusts established herein,  or attack, oppose or seek to set aside the 
administration and distribution of the said trusts, or to have the same declared null and void 
or diminished, or.to defeat or charm any part of the provisions of the trust established 
herein, then in any and all of the above mentioned cases and events, such person or 
persons shall receive One Dollar ($1.00) and no more in lieu of any interest in the assets 

	

16 	of the trusts." (emphasis added) 

	

17 	15. 	NRS 163.00195, Enforcement of no-contest clauses; exceptions, states in relevant 

1. Except as otherwise provided in subsections 3 and 4, a no-contest clause in a trust 
must be enforced by the court. 

2. A no-contest clause must be construed to carry out the settlsir's intent... Except as 
otherwise provided in subsection 3 and 4,  beneficiary's share may be reduced or 
eliminated under a no-contest clause based upon conduct that is set forth by the settlor 
in the trust.... 

3. Notwithstanding any provision to the contrary in the trust, a beneficiary's share must not 
be reduced or eliminated if the beneficiary seeks only to: 

(a) Enforce the terms of the trust, any document referenced in or affected by the trust, or any 
other trust-related instrument; 

(b) Enforce the beneficiary's legal rights related to the trust, any document referenced in or 
affected by the trust, or any trust-related instrument; or 

(c) Obtain a court ruling with respect to the construction or legal effect of the trust, any 
document referenced in or affected by the trust, or any other trust-related instrument. 
(emphasis added) 
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I 
	16. 	The actions of Petitioner in filing her Petition and/or in contacting the surface tenant 

2 and oil companies Es noted above are violations of the no contest provisions of the TRUST. 

	

3 
	

PRAYER 

	

4 
	

WHEREFORE, ELEANOR C. AHERN, atkia ELEANOR CONNELL HARTMAN 

5 AHERN, as Trustee of THE W.N. CONNELL AND MARJORIE T. CONNELL LIVING TRUST 

6 
dated May 18, 1972, prays the Court to: 

7 

	

8 
	1. Deny Petitioner JACQUELINE M. MONTOYA's Petition For Declaratory Judgment 

	

9 
	

Regarding Limited Interest of Trust Assets Pursuant To NRS 30,040, NRS 

	

10 
	

153,031(1)(e), and NTR.S 164.033(1)(a) and dismiss the same with prejudice; 

	

11 
	

2. In the alternative, construe the terms of THE W.N. CONNELL AND MAR.TORIE T. 

	

12 
	 CONNELL LIVING TRUST dated May 18, 1972 to mean that ELEANOR C, AHERN, 

	

13 
	 ailcia ELEANOR CONNELL FIAR.TMAN AHERN is the sole beneficiary during her 

	

14 
	 life of the Upton County, Texas surface real estate, oil, gas, and mineral interest on and 

	

15 
	 under such real estate and severed oil, gas and mineral interest in other acreage in Upton, 

	

16 
	

County, Texas, and that such construction shall apply prospectively; 

	

17 
	3. Enter _judgment against Petitioner JACQUELINE M. MONTOYA for intentional 

	

18 
	

interference with contractual relations and award all monetary damages incurred as a 

	

19 
	 result thereof, including but not limited to general damages, actual damages, 

	

20 
	 compensatory damages, pecuniary damages, and consequential damages in an amount in 

	

21 
	 excess of Ten Thousand Dollars ($10,000.00) including prejudgment and post judgment 

	

22 
	

interest; 

	

23 
	4. Enter judgment against Petitioner JACQUELINE M. MONTOYA for punitive damages; 

	

24 
	5, Enter judgment against Petitioner JACQUELINE M. MONTOYA for interest, fees, 

	

25 
	 costs, expenses, attorneys fees, loss of use of monies and property, and expert witness 

	

26 
	

fees; 

	

27 
	6. Enforce the no-contest clause of the TRUST against JACQUELINE MONTOYA; and 

28 
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7. For such other and further relief as. this Court deems appropriate, 

DATED: January 31, 2014, 

JEFFREY BURR, LTD. 

By: 
JN R. MUGAN, ESQU 
' vada Bar No. 10690 
MICHAEL D. LUM, ESQ 
Nevada Bar No, 12997 
2600 Paseo Verde Parkway, Suite 200 
Henderson, Nevada 89074 
Attorneys for Trustee ELEANOR CONNELL 
HARTMAN AlIE.RN 
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NOTARY PUBLI 

VERIFICATION 
STATE OF NEVADA 

): as 
COUNTY OFCLARK 

ELEANOR CONNELL HARTMAN AHERN, as Trustee of THE W. N, CONNELL AND 

MARJORIE T. CONNELL LIVING TRUST dated May 18, 1972, being first duly sworn, deposes 

and says: That I am the Defendant herein; that I have read the above and foregoing Objection to 

Jacqueline M. Montoya's Petition for Declaratory Judgment Regarding Limited Interest of Trust 

Assets Pursuant to NRS 30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) And Counterclaims 

Against Jacqueline M. Montoya; that the same is true of my own knowledge, except for matters 

therein stated on information and belief, and as for those matters, I believe it to be true. 

SUBSCRIBED and SWORN to before me 

this 	day of February, 2014. 

KARI A. tomPREY 
NOTARY PUBLIC 

STATE OF NEVADA 
APPT. No. 11-63BB1 

MY APPT. EXPIRES JULY 14, 20 115 
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CERTIFICATE OF MAILING 

I hereby certify that on the 	 day of February, 2014, I did email to JOSEPH J. 

POWELL, Esquire, as indicated below, and I did deposit in the U.S. Post Office at Las Vegas, 

Nevada, postage prepaid, a copy of the above and foregoing Answer to Jacqueline M. Montoyais 

Petition for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS 

30.040, NRS 153.031(1)(e) and NRS 164.033(1)(a) And Counterclaims Against Jacqueline M. 

Montoya, to each person as indicated below, addressed as follows: 

Joseph .L Powell 
The Rushfortb Finn, Ltd, 
P.O. Box 371655 
Las Vegas, NV 89137-1655 
pro130,tegrushfxthfinn,com 
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NOV. 1 I. 2013 2:4011i 	 NO. 4041 	F. 3 

num NANG tilcitaX, SCAM WOMAN & BOOWDER, lac 
Arroluftlan IiW 

HAINOVAIMO 
MA hi 4flIE41  

wouanusupavaisata 
wearralreftwaiip.a.iml 

UMW/ MO 
SSIAVni IMMUNE MR= 

WWI% 1111S7111111 
01.60.16* 

pAc pwienvindirki 
..ionitinttorimamair 

September 30. 2013 

ociovictr391 

&co vsS7 I  
01e 

Pi /mkt* MAMMY  
MESEWPRIMIN JIt1POU2.11.ftigit 
Apache Cmpenalciti 
Mins Division Order Dept, 
2000 Post Oak 	Solar 100 
Houston, Texas 77056 

Ka 	Mom lad Murjurie Connell Ming Tram, Marjorie Comma and Mow 

Warlmam Cv Trusum 

Owner Numbers; 
	47052 

0511 

To Whom II MN:Concern: 

write on behalf afoul' client, Jaqueline M. Montoya individipally end in her capacity as mom 

of die mei-  Living Trust, Plaintiff in Cain Mu. P.004dd425-7; in the Mader grilse Wit Condi and 

mop,* r. Candi Living Tram dated Mot IL OM The lawsuit referenced concerns nil and gas 

royalty and imetast payments hdo dm W. N. Connell and Ideajork T. CUrinell Living TINA Ekonor 

A.Atera, Trustee. 1 enclose a copy of the tiled petition and confirmation of mks ler your reference. we 

%yin fallow up with a file-rn rake d cOpy of the.pelition once we have received h. 

MC to the dispute regrading the distribution of payalanta, a pardon of wtieb bus btoo mac  by 

Your colululoY. we request thiL APaChu  C017040011  hold in =WM all payments lo the W. P& Connell 

and MadarkT4 COnnktil LiVinp 111104 until this WWI has been reniolved. We farina tint you Inky taus 

immediarcly toslim no Whet Pninign 1 91  are distributed mull slits snit is resolved, now let me know ir 
you have any mambas. We appreeinie your cooperation and Jog &mud tom:ultras wish you, 

Wry truly yours, 

'111 OCT pirl:4C 
smaung 
Eiu-lettiret 



Fin STUEBEW ET Al 	 9 30 2013 	123/$1.16:22/0.8480013762 P 

STUODEIMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC. 
AlTO rINEY5 AnAW 

fAnuf maul • tThfcit woo 
$50 WESTTOLO 	Ulf  SVITE 

inicumfo, fir-oS 
48105524611 

FAMMLE111.6112.4414 
warrieutteminvitrrnithm 

$EAN duCannui 
tit Ret D111141124811211 

liCFNSID tri 14V11 hfintC0 
spertniftobteuargirolirmam 

September 30, 2013 

eic arlieridMacv 
and CAIRRg#7003 3120 41002 5180 6836 

Plains Marketing, LP. 
Alta; Division Orders Dept. 
P.O. Box 4648 
Houstoo, Texns 77210 

'Re; 	William and Marjorie Connell Living Trust, rtintiorie Connell and IE/ennor 
Hartman, Co Trustees 

Owner Numbers: 	d781216 
04 845 

To Whom It May Concern: 

1 write an behalf or our client, JaqueIlne M. Montoya, individually and in kr capacity as trustee 

of the IvICT Living Trust, Plaintiff in Cause No. P. -0664Z5-7 the Matter of the KM. Connell mai 

Marjorie 7; Cowell Living Tram, ekweal May 18, 1974 The lawsuit refirmeed concerns oil nod gm 

royalty and interest payments into the W. N. Connell nod Marjorie T. Connell Living Trust, Eleanor 

Ahern, Trustee. I enclose a copy of the filed petition find cOnfirnintion of filing for your reference. NW 

will follow up with a file-rnarked copy of the petition once we have reCeived it. 

Duoto thc dispute regarding do distribution of payments, a portion oF which has been made by 

your coMpanyt  we request. that Plains Markodng hold in suspense all payments to the W.-N. Connell and 

lviadorio T. Connell Living rilust until this lawsuit has been resolved. WQ request that you take action 

1MfraiZttly so that no further payments are distributed until this suit is resolved. Please ict rue know if 

you have any questions. We upon:elate Astir elioporution and look forward to working with you. 

Very truly yours, 

SNIG:ms 
Enclosure 



STUBSEMAN, MCRAE, SEALY, LAUGHLIN & BROWDER, INC 
itTrol‘NryS AT LAW 

nic11(04 CENTER 6  TOMER TWO 
ISO WEST TWAS AVMUUU2TI 100  

14101.M1D, TEXAS MN 
iatill1616 

FAcsImiLl432.11121484 
wrAutulthemsrilswilm torn 

NAN GUDAERO 
Win' !bid 132.0113.4142 

AiSO LicENSE) RI NEW MOM) 
teuen voenulrbeinerilhaimgcal 

September 30, 2013 

Via facsimile (414) 4.04-12,2  
and CiffitRRIA7083 31,10 0002 5180 6843 
Drag A Cattle Company, 1.1.0 
do James Walton 
414W. Texas, Suite 310 
Midland, Texas 79702 

Re: W.N. and M.T. Commit Living Trust, M. Connell and IR. Hartman, Trustees 

To Whom It May Concern: 

I write on behalf of our client, Jaqueline M. Montoya, Individually and in her capacity as trustee 

of the MCT Living pint, Plaintiff in Cause No. P-09-066425-T; In the Maiier of the W.N. Connell and 
Marjorie Connell Living 7}-usi, dared May 18, 1972. The lawsuit referenced concerns oil and gas 

royalty and interest payments into the W. N. Connell and Marjorie T. Connell Living Trust, Eleanor 

Ahern, Trustee. I enclose a copy of the filed petition and confirmation of filing for your reference. We 

will follow up with a file-marked copy of the petition once we have received it. 

Due to the dispute regarding the distribution of payments, a portion of which has been made by 
your company, we request that Drag A Cattle Company hold in suspense all payments to the W. N. 
Connell and Marjorie T. Connell Living Trust until this lawsuit has been resolved. We request that you 

take action immediately so that no further payments are distributed until this suit is resolved. Please let 

me know if you have any questions. We appreciate your cooperation and look forward to working with 

you. 

Very truly yours, 

Sean Guerrero 

SIVIG;mg 
Enclosures 
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Cooper, Courtney  

Subject 	 FW: Cause No. P-09-0644254: In the Matter of the W. N. cannel' hd Marjoeie 1. 

conned 1.1■Ang Tru 
itetsclurnerds: 	 2a13 ,09-27 Peon for DecIerelory Judgment-Of; W NEL MARIORIE T CONNEIL 

TR-0004557202.pdi 

From Sean GUertero [92411249111112nAILLIMM9121011E511:00 
Satitt Thursday, October 1% 2013 931 AM 
ifeC (ooper, Courbley 
Sub)rich re: Cause No. P-09-06612511 In the Matter of the W, N. Cannel unri Harielie T. Connell wing Trutt 

Courtney, 

Thank you for getting back to us. I have attached a file-marked copy of the petition for your words. I 

approeiate yew help and will provide any other information you might toed. If you will confirm viten Apache 
places the royalty payments into suspense, I woald also appreciate it. Pious let tnc liow if you have any 
questions- 

Thank you, 

Sean Guerrero 
Stubbontaa, McRae, Sealy. Laughlin & Browder, inc. 
550 W. Texas, Suitt BOO 
Midland, TX 79701 	 • 
Phone; 432.6823616 
Fax: 	432.682.4B84 
ugginggobjignollyamarn 

Canada delety Makes 1Ise Information conteleed in Ws bmM  Is I Melly privileged tea corendoatIo/ InfooriOen torended only tbrtC waft 
Weeded reclaims. Um we oat an inimided wiping, and Au Perire received Ns 15-11411 in error, any mriew, diterinloadoo, diaslutica 

apyjsii pricey ptaibited Urn hew rwired thhciI in trial. *ate nailfy Ihe sender immediately try mom &min peteraelify dthit 

the cogy rty melted. IRS doorstep VitNesice: IR3 Rigulariteu roxydrir Mai we inform yea Orar enly (LK fildsred Oar redintor terooksedt 

onsueedsonon iincludikr any duraehroon1V is nor Wended so te wed and ff2ay wow ite wag for Ow papaws e(l) evalliernaerlakter node ode 

folorsd Ronne Cede nor ill)ponsoiing. rnarketorg rerameleodew re mother pnyty aniiraruaction or inkrolefoi wwwierf* 



EXHIBIT 2 
Email of Texas Legal Counsel of Jacqueline M. Montoya dated November 14, 2013 

to Apache Corporation 
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Andrew M. (Andy) Taylor 
Senior Counsel 
Apache Corporation 
2000 Post Oak Blvd., Suite 100 
Houston, Texas 77056 
(713) 296-7302 Direct 
(713) 213-5546 Cell 
(713) 296-7263 Fax 

From Sean Guerrero foulitszugmaRroftstubbgnolawfIrm.Q0M) 
Sent: Thursday, November 14, 2013 11:53 AM 
To: Taylor, Andy 
Cc: jmjEibusaonfine.net ; Cooper, Courtney; Sloan, Thomas 
Subject: RE: W.N. Connell and Marjorie T. Connell Living Trust 

Dear Mr. Taylor, 

I am in receipt of your email of this morning and appreciate the time and attention you have given our 

matter. In short, we do not believe that a release of any funds to Eleanor Ahern is appropriate at this 
time. We hope that some clarification of this matter will help you in your deteimination that royalty 
suspense is the appropriate action. 

Ms. Ahern is the trustee of the W.N. Connell and Marjorie Trust (the "Trust"). Our clients are the 
primary beneficiaries, receiving, 65% of the Trust distributions. After 33 years of distribution in a 
65%1135% split, Ms. Ahem determined last year that she was entitled to ALL Trust distributions, while 
our clients were entitled to none. As of June of this year, Ms. Ahern has reneged on. her fiduciary duty 

altogether and refused payment to our clients. She has kept the royalty proceed from Apache, as wallas 

all other oil and gas operators who make royalty payments to the Trust. As you know, those payments 

have been substantial in the past few years_ 

Ms. Ahern has no documentation to support her decision, and you will note that her attorneys have 
provided no proof that she is entitled to 100% of the Trust proceeds. I find it ironic that, although Ms. 

Ahern denies that she entitled to only a 35% distribution (which has been the status quo for 33 years), 
this is exactly what her attorneys have requested of you. Instead, we believe Ms. Ahem and her 

attorneys hope to fund their litigation with a portion of the Trust proceeds while denying our clients the 
same opportunity and "starving them out." 

We have undertaken the lawsuit in Nevada to re-establish our clients' rights to the 65% distribution of 
the Trust and ultimately force Ms. Ahern out as Trustee. Our clients will file a second lawsuit regarding 
Ms. Ahem's breach of fiduciary duties, fraud and misappropriation of Trust funds. While this first 
lawsuit is intended to determine the appropriate distribution of the Trust, the bigger picture reflects that 

we intend to seek damages against Ms. Ahem for her theft. We are extremely concerned that Ms. Ahem 

has not only spent the money that she has withheld from our clients, but also 35% that she has received 

from the Trust. As a result of the litigation, and the likely substantial judgment that Ms. Ahem will be 
forced to pay, it is critical that all Trust proceeds remain untouched pending the outcome of these suits. 

2 



Under Texas Natural Resources Code Sec. 91.402(b), you have authority to withhold payment without 
interest when there is (1) a dispute concerning title that would affect distribution of payments; or (2) a 
reasonable doubt that the payee has clear title to the interest in the proceeds of production. The Trust is 
subject to your division order, and under Sec. 91.402(c)(1), the Trust has authorized Apache to suspend 
payment for production until the resolution of any title dispute or adverse claim asserted regarding the 
interest in production. 

Ms. Ahem's attorneys have no basis to challenge your decision to put the interest payments in suspense, 
as the Texas Natural Resources Code applies to all proceeds derived from the sale of oil or gas 
production from an oil or gas well located in Texas. Further, they have not provide any documents 
which would allow you to split up an undivided royalty payment to the Trust. Short of a court order, I 
do not see who you can legally and arbitrarily allocate 35% of royalty payments to the Trustee of a trust 
and withhold 65% from the beneficiaries. Apache would be wise to _await a court order on the subject 

rather than taking the word of Ms. Ahern's attorney. 

We havc a complicated suit regarding the Trust distribution pending, and we will have a second suit 
regarding Ms. Ahern's misappropriation of Trust assets filed in short order. As a result, we renew our 
request that Apache continue to hold all interest payments to the Trust in suspense. If Apache insists on 
making royalty payments to Ms. Ahem on a monthly basis, we then likewise request that Apache also 

make a 65% distribution to•cur clients every month. 

I am happy to answer any questions you may have regarding the suit or the request for suspense of 
royalty payments. I look forward to working with you in resolving this matter. 

Thank you, 

Sean GuerreTo 
Stubbeman, McRae, Sealy, Laughlin & Browder, Inc. 
550 W. Texas, Suite 800 
Midland, TX 79701 
Phone: 432.682.1616 
Fax: 	432.682.4884 
sguerrero@stabemarillwfijni.cqm  

CoOdentiality Notice: The information contained in this e-mail is legally privileged and confidential information intended only for the 

use of the intended recipients If you are not an intended recipient, and you have received this e-mail in error, any review, dissemination, 

distribution or copying is strictly prohibited. If you have received this e-mail in error, please notify the sender immediately by return e-

mail and permanently delete the copy you received. IRS circular 230 Notice.- IRS Regulations require Mat we Wore' you Mai afzY OS-

federal tar advise contained in this cominiaticution anatuiling ony attachments) is not intended to be used and may not be used, *the 

purposes ow avoiding pennhii&c under the hgvernallievenwe code not (10promating, marketing or recommending to another party and 

transaction or tax-related matter(s). 
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i &ITN 
WHITNEY B. WARNICK, ESQ. 

2 Nevada Bar No 001573 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 

3 801 South R.ancho Drive; Suite D-4 
Las Vegas, Nevada 89106 

4 Tel: 702) 384-7111 
Fax: 702) 384-0605 

5 gm albri tstoddardi.10  In 
Attorneys or Kathryn A. : ouvier 

Electronically Filed 

06/03/2015 03:21:19 PM 

JOSEPH J. POWELL, ESQ. 
Nevada Bar No. 008875 
THE RUSHFORTH FIRM, LTD. 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Tel:701.  255-4552 
Fax: 02 255-4677 
'oe nis forth nçt  

ttorneys for Jacqueline M. Montoya 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of 	 CASE NO. P-09-066425-T 
THE W. N. CONNELL AND MARJORIE DEPT NO. XXVI (26) 
T. CONNELL LIVING TRUST, Dated  
May 18, 1972, 	 Date of Hearing:  

Time of Hearing:9 : 0 o arn  

An Inter Vivos Irrevocable Trust. 

MOTION FOR ASSESSMENT OF DAMAGES AGAINST ELEANOR 
AHERN; ENFORCEMENT OF NO-CONTEST CLAUSE; AND 

SURCHARGE OF ELEANOR'S TRUST INCOME 

Jacqueline M. Montoya ("Jacqueline) and Kathryn A. Bouvier ("Kathryn"), by 

and through their undersigned counsel, submit the following Motion for Assessment 

of Damages against Eleanor Ahern; Enforcement ofNo-Contest Clause; and, Surcharge 

of Eleanor's Trust Income. 

This Motion is based upon the Affidavits and Points and Authorities submitted 

herewith, the pleadings and documents filed in this proceeding, and the argument of 

GAMirk410-MATTERS1Montar, hump:lino ( I M58.0010)4401.1oli Reirkied far Trebel danuigee and Ik iikirwpd 
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Nevada Bar No. 001573 
801 S. Rancho Drive Suite D-4 
Las Vegas, Nevada g9016 
Attorneys for Kathryn A. Bouvier 

,LTD THE MS 

By 

..1" I 

4Weir   
0805 

illiTood Drive, Suite 100 
-- Vegas Nevada 89134 
Attorneys tor Jaqueltne M Montoya 

13 

Nevada Bar No. 001573 
801 S. Rancho Drive, Suite D.4 
Las Vegas, Nevada 89016 
Attorneys for Kathryn A. Bouvier 

counsel at the hearing to consider this Motion. 
2 	DATED this led day of June, 2015. 
3 

ALBRIGHT,STODDARD, WARNICK & 
ALBRIGHT 

NOTICE OF MOTION 
YOU, .AND EACH OF YOU, WILL PLEASE TAKE NOTICE that the 

undersigned will bring the foregoing MOTION FOR ASSESSMENT OF 
DAMAGES AGAINST ELEANOR AHERN; ENFORCEMENT OF NO 
CONTEST CLAUSE.; AND SURCHARGE OF ELEANOR'S TRUST, on for 
hearing before the above entitled Court on the 22 day of 2015, at 
the hour of9 0 0   o'clock  am  on said date, or as soon thereafter as counsel can be 
heard. 

DATED this  3A4'  day of Tune, 2015 

ALBRIGHT, STODDARD, WARNICK & 
ALBRIGHT 
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1 	 OVERVIEW 

2 	When Jacqueline, as trustee of the MTC Living Trust, filed her initial Petition 

3 in this proceeding to recover the 65% share of trust income she and her sister, Kathryn, 

4 were entitled to receive from The W. N. Connell and Marjorie T. Connell Living Trust, 

5 dated May 18, 1972 (the "Trust"), she and Kathryn were not aware of the extensive 

6 damages that Eleanor Connell Hartman Ahern ("Eleanor") would be causing them to 

7 incur,. Now that nearly two years have elapsed since the filing of the Petition, the 

damages that Eleanor has caused to them far exceed the loss of their use and benefit of 

their 65% share of Trust income. In addition to the loss of interest they could have 

earned on the 65% share, as well as other financial losses and deteritnent they suffered 

due to being deprived of the income in meeting their living needs, they now are faced 

with a loss of most of the actual funds making up their 65% share, due to Eleanor's 

tortious and criminal conversion thereof. It is also apparent that the total amount due 

them as their 65% share has been mis-reported by Eleanor and she has failed to account 

for all Trust income and properly resolve the tax liability relating thereto with the 1RS. 

Added to this is the extensive litigation fees and costs Eleanor forced Jacqueline and 

Kathryn to incur due to her filing and asserting frivolous claims and positions in this 

proceeding, including appealing several Court decisions to the Nevada Supreme Court 

without a justifiable basis for her appeals. All this has been done by Eleanor, while 

acting as trustee of the Trust for most of the time period in question, in an attempt to 

cower and force Jacqueline and Kathryn to either accept unfair settlement terms 

dictated by Eleanor, or face financial ruin due to the cost of continual litigation. 

The Court has helped to rectify some of the damages Jacqueline and Kathryn 

have suffered due to Eleanor's wrongful conduct, in the Court's Summary Judgment 

rendered herein on April 16,2015, in its Order entered on April 20, 2015, determining 

Eleanor breached her duties and should therefor be removed as trustee of the Trust, and 

in awarding them judgment against Eleanor for attorney's fees they have incurred in 

28 these proceedings. However, Eleanor's defiant and contemptuous behavior is still 
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1 impacting Jacqueline and Kathryn adversely, due to her refusal to cooperate with the 

2 new trustee, Fredrick P. Waid, in recovering Trust funds she converted, and in 

3 accounting for all of the Trust income received while she was trustee. Mr. Waid, as 

4 noted in his reports, has also discovered that Eleanor has mismanged the Trust assets, 

5 spent Trust funds improperly to pay her own litigating attorney fees, and has invested 

or spent Trust funds on her own personal ventures in association with her cadre of close 

7 personal advisors. Her perjurious misrepresentations to the Court made during the 

8 course of these proceedings continues to mount as well. 

In summary, Eleanor has made a complete mockery of the position of a trustee 

10 with her tortious and criminal behavior. Eleanor, in complete bad faith and without any 

11 justification whatsoever, unilaterally decided to cut off the income stream that was due 

12 and payable to Jacqueline in her capacity as trustee of the MTC Living Trust, which is 

13 the rightful owner of an app' roximate 65% interest in land located in Upton County, 

14 Texas, together with the oil, gas, and mineral rights located in and on such land. 

15 Eleanor took such action with the sole motive of financially crippling Jacqueline and 

16 Kathyrn, by cutting off and blocking the flow through of the income that rightfully 

17 belonged to the MTC Living Trust, in hopes that she could then procure a favorable 

18 settlement from Jacqueline and Kathryn which would reward her despicable behavior. 

19 
	

As light has been shed on this matter through the investigation of Fredrick P. 

20 Waid, who this Court appointed after its removal of Eleanor, it has now been 

21 established that Eleanor has wrongfully stolen and converted assets that did not belong 

22 to her and which were mandated by this Court to be held in trust until her behavior 

23 could be sorted through and the frivolous, bad faith nature of her actions could clearly 

24 be seen by this Court. Eleanor has violated multiple orders of this Court, and in so 

25 doing has also perjured herself on multiple occasions in a blatant attempt to cover her 

26 misdeeds. While Eleanor may be facing criminal penalties for her actions, she must 

27 also face the music from a damages perspective as well for her conversion and theft of 

28 assets that did not belong to her. Not only should it now be declared that Eleanor has 
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forfeited her income interest share of the Trust as her conduct has directly violated the 

terms of the Trust's no-contest clause, but she must also be held liable for treble 

damages as well as punitive damages for her conduct. 

The most reprehensible theft is theft which is the result of an "inside job" and 

in this case Eleanor has not only financially harmed her own daughters, but she has 

attempted as well to thwart the intentions and desires oilier parents (who established 

the Trust) by directly seeking to inflict damage on her daughters, the beloved 

granddaughters of the Connells, in direct contravention of what her mother, Mrs. 

Connell, expressly wanted. When a trustee, who is placed in such a position because 

of an abundance of trust and faith that she will honor the wishes and directions of the 

trust's creators, steals assets that do not belong to her, action must be taken to restore 

and honor the intentions of the grantors and to fulfill the purpose of the Trust they 

created. To leave such tortious behavior unpunished would encourage others to defy 

their fiduiciary duties and be contrary to public policy. 

RELEVANT PROCEDURAL HISTORY 

As this Court is intimately familiar with the complete procedural history that 

has occurred in this matter, it is unnecessary to once again go through the whole history 

of these proceedings. Rather, only the relevant history will be discussed herein. 

In this Court's Order, titled "Order Denying Motion to Refer Contested Probate 

Matter to Master-probate Commissioner per Edor 4.16; Directing Payment of All Oil, 

Gas, Mineral and Interest Roy a Ties and Rent to Eleanor C. Hartman, Also Known as 

Eleanor C. Ahern, as Trustee of Trust No.2 of the W. N. Connell and Marjorie T. 

Connell Living Trust Dated May 18, 1972; and Setting Calendar Call and Hearing", 

which was signed on December 20, 2013, this Court ordered the following: 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that ELEANOR C. 
AHERN as beneficiary shall be entitled to thirty-jive percent (35%) of such oil, gas, 
mineral and interest royalties and surface rent and the remaining sixty-five percent 
(65(%) cl 'such oilgas mineral and interest royalties and surface rent shall be held 
in the Trust by E'LEAkoR C. HARTMAN, also known as ELEANOR C. AIIE.RN, as 
Trustee, undi final resolution of this matter. [Emphasis Added) 
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Eleanor has clearly violated this Court's mandate and directive, by not only 

misappropriating 65% of the funds which were to be locked up and simply held in trust 

until a final case resolution, but by directly using the funds for her own personal 

benefit. Mr. Waid, in taking over as the court appointed trustee of the Trust, and based 

upon the still incomplete accounting made by Eleanor, has estimated that the gross sum 

of monies that should have been held in the Trust's bank account, representing 65% of 

the Trust income, should be in the neighborhood of $2,660,000. Instead, Mr. Waid has 

discovered that only $10,000 was being held in the Trust's bank account with Wells 

Fargo, thereby representing an approximate shortfall of $2,650,000. Therefore, it 

appears that Eleanor has converted or othewise misappropriated approximately 

$2,650,000, in direct violation of this Court's order. The actual sum will ultimately 

be determined by Mr. Waid when he has finally obtained access to all of the records 

relating to the Trust income and the Trust account, which conveniently, but 

contemptuously, Eleanor has declined to produce to him. 

Eleanor during the course of these proceedings up to the time of her removal 

as trustee, always represented to this Court and to the attorneys for Jacqueline and 

Kathryn, that the monies that she was ordered to hold in trust were completely safe and 

secure. It was only after Mr. Waid's appointment that he immediately began 

discovering the fraud that has been perpetrated by Eleanor on this Court and Jacqueline 

and Kathryn. Eleanor, herself, finally confessed that she misappropriated and owes to 

the Trust (actually to Jacqueline and Kathryn) $800,000. See "Affidavit of Fredrick 

P. Waid, Trustee", executed May 6, 2015, which states in relevant part that "I spoke 

with Ms. Ahem on Thursday April 16, 2015, and was informed by her that she believed 

she "owed" the Trust $800,000." However, it appears her own estimate of funds she 

converted and misappropriated is understated, and that as of the date of this filing, 

despite orders compelling her to return all funds to the Trust immediately, Mr. Waid 

still has not been able to recover over $1,100,000 of missing Trust funds. 

28 	/ 
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LAW AND ARGUMENT 

2 1. 	Eleanor breached her duties as trustee toward the Trust in accordance with 

3 NRS 163.115 by misappropriating Trust assets for her personal benefit and relief is 

4 sought pursuant to NRS 164.010 and 164.015. 

5 	This Court has previously assumed jurisdiction of this Trust in accordance with 

6 NRS 164.010. 

Under the laws of the state of Nevada, a trustee of a trust has a fiduciary duty 

8 towards the trust and its beneficiaries. See Bank of Nevada v, Speirs, 603 P. 2d 1074, 

9 1076 (1979) ("A. . . trustee is a fiduciary who must act in good faith and with fidelity 

10 to the beneficiary of the trust. He should not place himself in a position where it would 

11 be for his own benefit to violate his duty to the beneficiary,"). For that reason, the law 

12 discourages self-dealing and interested transactions by the trustee in which the trustee 

13 personally benefits to the detriment of the trust and its beneficiaries. See Hoopes V. 

14 Hammargren, 725 P. 2d 238, 242 (1986) ("The essence of a fiduciary . . is that the 

15 parties do not deal on equal terms, since the person in whom trust and confidence is 

16 reposed and who accepts that trust and confidence is in a superior position to exert 

17 unique influence,") 

18 	The Court has expressly found that Eleanor breached her trustee duties. She 

19 not only tortiously converted Trust funds to her own use, but she also violated the 

20 prudent investor rule by investing Trust funds improperly. Pursuant to NRS 164.740, 

21 "a trustee who invests and manages trust property owes a duty to the beneficiaries of 

22 the trust to comply with the prudent investor rule as set forth in NRS 164.700 to 

23 164.775, inclusive." Furthermore, NRS 164.715 states that a "trustee shall invest and 

24 manage the trust property solely in the interest of the beneficiaries." The damages 

25 caused to the Trust and its other beneficiaries (Jacqueline and Kathryn) includes the 

26 loss of income which could have been earned by the Trust through wise and proper 

27 investment of Trust funds. 

28 
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11 

1 2. 	The No-Contest provision of the Trust requires this Court to reduce 

2 Eleanor's share in the Trust to $1.011 

3 	The Trust contains a No-Contest Clause in Article 'TENTH, that states as 

4 follows 

5 TENTH: NON-CONTEST PROVISION. The Grantors specifically desire that these 
trusts created herein be administered and distributed without litigation or dispute of 

6 

	

	any kind. If any beneficiary of these trusts or any other .person, whether stranger, 
relatives or heirs, or any legatees or devisees under the Last Will and Testament of 

7 

	

	the Grantors or the successors in interest of any such persons, including any person 
who may be entitled to receive any portion of the Graniorst estates under the intestate 

8 

	

	laws of State ofNevada, seek or establish to assert any claim to the assets of these 
trusts established herein, or attack, oppose or seek to set aside the administration 

9 

	

	and distribution of the said trusts, or to have the same declared null and void or 
diminished, or to defeat or change any part of the provisions of the trust established 

10 

	

	herein, then in any and all the above mentioned cases any events, such person or 
persons shall receive One Dollar ($1.00) and no more in lieu of any interest in the 
assets of the trusts. [Emphasis Added] 

12 	With the tortious conversion of the assets constituting 65% of the trust income, 

13 rightfully belonging to Jacqueline and Kathryn, Eleanor has made a substantial "attack" 

14 on the administration of the Trust. This wrongful taking of assets was also done 

15 directly in contravention to a court order mandating the opposite. Eleanor's wrongful 

16 misappropriation of Trust assets has contravened the distribution provisions of the 

17 Trust as established and intended by the grantors, W.N Connell and Marjorie T. 

18 Connell, There should be no question whatsoever that reasonable and right minded 

19 grantors, such as the Connells, would never want a beneficiary who, while acting as 

20 trustee of the Trust, has stolen assets they placed into their Trust, depriving other 

21 beneficiaries thereof, to remain as a beneficiary of their trust. By stealing assets that 

22 did not belong to her, and failing to distribute the assets to the rightful beneficiaries, 

23 Eleanor has reprehensibly attacked and set aside the grantors' wishes and intended 

24 administration and distribution of the Trust. When grantors state that they wish that 

25 the administration of their trust shall run smoothly, they obviously have in mind that 

26 theft of the Trust assets by the trustee is simply intolerable. 

27 	With this said, the Connells as grantors, and specifically Mrs. Connell who 

28 directly gifted the 65% of Upton County, Texas, land and income to the MTC Living 
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Trust for the benefit of Jacqueline and Kathryn, would want action taken to rectify the 

2 breaches in the Trust administration by enforcement of the Trust's no-contest clause. 

Otherwise, the Trust's no-contest clause would be rendered entirely toothless, 

superflous and of no effect. 

A no-contest clause, like all other provisions contained in a trust or a will, is 

to be interpreted in a logical and sensible manner. The Trust's no-contest provision, 

quoted above, uses broad, expansive terms to convey the grantors' desire that "any 

person" who "attacks" and disrupts the Trust administration and distribution shall 

forfeit his or her benefits under the Trust. The Trust's no contest clause, as typically 

do all such no-contest clauses, is intended to deter all misconduct which threatens the 

proper administration and distribution of the Trust assets intended by the grantors. For 

this reason, a laundry list of unacceptable actions is never given in a no-contest clause 

because it is not intended to be viewed as a restrictive measure that is narrowly 

construed. 

With the discovery of the theft and conversion of the assets mandated to be 

held by Eleanor in trust by this Court, the deceitful and fraudulent "accounting" 

rendered by Eleanor to this Court in March of 2015, together with Eleanor's refusal to 

cooperate with Mr. Wald, and in light of this Court's mandate for the immediate return 

of assets, it has become crystal clear that Eleanor has attacked and intends to continue 

to attack and oppose the proper administration o f this Trust. Further, Eleanor has done 

nothing but subject the Trust to ongoing administrative hassle, litigation, and game 

playing both before and since being removed as trustee. Eleanor also now refuses to 

cooperate in accounting for and tracing back all of the Trust income and expenditures 

by her during her tenure as trustee of the Trust. 

As the Court is aware, Jacqueline and Kathryn are also ultimate beneficiaries, 

upon Eleanor's death, of the present entitlement Eleanor has to 35% of the Trust 

income under subtrust 2. While terminating Eleanor's right to receive income at this 

28 time may cause some financial issues for her, she has admitted that she has substantial 
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other assets, including monthly Social Security income of approximately $1,800.00, to 

2 meet her support needs. However, if the Court deemed it best to not declare a total 

forfeiture of Eleanor's Trust income benefits, it could order that a sufficent amount of 

her benefits be forfeited to Jacqueline and Kathryn until they have been fully 

reimbursed for all the damages they have suffered due to her misconduct. 

3. Nevada Law Requires Enforcement of No-Contest Provisions to Carry Out the 

Grantors' Intent 

NRS 163.00195, titled "Enforcement of no-contest clauses; exceptions", 

provides for the followingt 

1. Except as otherwise provided in subsections 3 and 4, a no-contest clause 
in a trust must be enforced by the court. 

2. A no-contest clause must be construed to carry out the settlor's intent. 
Except to the extent the no-contest clause in the trust is vague or ambiguous, 
extrinsic evidence is not admissible to establish the settlor 's intent concerning 
the no-contest clause. The provisions of this subsection do not prohibit such 
evidence from beingadmitted for any other purpose authorized by law. Except 
as otherwise provided in subsections 3 and 4:  a beneficiary's share may be 
reduced or eliminated under a no-contest clause based upon conduct that is 
set firth by the settlor in the trust. Such conduct may include, without 
limitation; 

(a) Conduct other than formal court action; and 

) Conduct which is unrelated to the trust itself including, without 

(1) The commencement of civil litigation against the settlor's probate 
estate or family members; 

(2) Interference with the adrniniistration of another trust or a 
business entity; 

(3) Efforts to frustrate the intent of the senior's power of 
attorney; and 

(4) Efforts to frustrate the designation of beneficiaries related to 
a nonpro bate transfer by the settlor. 

3. Notwithstanding any provision to the contrary in the trust, a beneficiary's 
share must not be reduced or eliminated if the beneficiary seeks only to: 

(7d.  Enforce the terms of the trust, any document referenced in or 
affected by the trust, or any other trust-related instrument; 

(b) Enforce the beneficiary's legal rights related to the trust, any 
document referenced in or affected by the trust, or any trust-related 
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instrument; or 

(c) Obtain a court ruling with respect to the construction or legal effect 
of the trust, any document referenced in or affected by the trust, or any 
other trust-related instrument. 

4. Notwithstanding any provision to the contrary in the trust, a 
beneficiary's share must not be reduced or eliminated under a 
no-contest clause in a trust because the beneficiary institutes legal 
action seeking to invalidate a trust, any document referenced in or 
affected by the trust, or any other trust-related instrument if the legal 
action is instituted in good faith and based on probable cause that 
would have led a reasonable person, properly informed and advised, to 
conclude that the trust, any document referenced in or affected by the 
trust, or other trust-related instrument is invalid. 

5. As used in this section: 

(a) "No-contest clause" means one or more provisions in a trust that 
express a directive to reduce or eliminate the share allocated to a 
beneficiary or to reduce or eliminate the distributions to be made to a 
beneficiary if the beneficialry takes action to frustrate or defeat the 
settlor's intent as expressed in the trust or in a trust-related instrument. 

(b) "Trust" means the original trust instrument and each amendment 
made pursuant to the terms of the original trust instrument. 

(4) "Trust-related instrument" means any document purporting to 
transfer property to or from the trust or any document made pursuant 
to the terms of the trust purporting to direct the distribution of trust 
assets or to affect the management of trust assets, including, without 
limitation, documents that attempt to exercise a power of appointment. 

As established, in Nevada, a no-contest clause "must be enforced by the court." 

NRS 163.00195(1). With a few narrow exceptions, addressed below, "a beneficiary's 

share may be reduced or eliminated under a no-contest clause based upon conduct that 

is set forth by the settlor in the trust," Id. at (2). 

Nevada law is not unique. The -rnajority of states hold that "no-contest clauses 

are not only valid but also favored as a matter of public policy - because they 

discourage litigation and give effect to the purposes expressed by the testator or 

trustor." Co/burn v. N Trust Co., 151 Cal. App. 4th 439,447,59 Cal, Rptr. 3d 828,834 

(2007); see also Burch v. George, 7 Cal. 4th 246,255,866 P.2c1 92,97 (1994) (" [1] t is 

the testator's intentions that control, and a court must not rewrite the testator's will in 

such a way as to immunize legal proceedings plainly intended tofrustrate the testator's 

unequivocally expressed intent from the reach of the no-contest clause.") (internal 

Page 11 of 22 

1 

2 

 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



5 

quotations omitted). 

2 	As noted above, Nevada has narrow safe harbor provisions that allow a trust 

3 beneficiary to seek some court intervention without violating no-contest provisions. 

4 See NRS 163.00195(3) and (4). However, none of these exceptions apply to Eleanor's 

breaches of the no-contest provisions. MRS 163.00195(3) (a), (b), (c) and (4) provide 

four exceptions to enforcing a no- contest clause. The four exceptions are as follows: 

(3) Notwithstanding any provision to the contrary in the trust, a 
beneficiary's share must not be reduced or eliminated ([the beneficiary seeks only to: 

a) Enforce the terms of the trust, any document referenced in or affected by the 
trust, or any other trust-related instrument; 
N Enforce the beneficiary's legal rights related to the trust, 
any document referenced in or affected by the trust, or any 
trust-related instrument; or 
c) Obtain a court ruling with respect to the construction or 
legal effect of the trust, any document referenced in or 
affected by the trust, or any other trust-related instrument. 

(4) Notwithstanding any provision to the contrary in the trust, a 
beneficiary's share must not be reduced or eliminated under a no contest 
clause in a trust because the beneficiary institutes legal action seeking to invalidate 
a trust, any document referenced in oraffected by the trust, or any other trust-related 
instrument ge the legal action is instituted in good faith and based on probable cause 
that would have led a reasonable person, properly informed and advised, to conclude 
that the trust, any document referenced in or affected by the trust, or other 
trust-related instrument is invalid. 

Eleanor's actions of theft and conversion oftrust funds for her personal use that 

19 were mandated to be held in trust by this Court most certainly do not fall within any of 

20 the three exceptions quoted above under NRS 163.00195(3) (a), (b) and (c). Further, 

21 Eleanor cannot claim an exception to enforcement of the no-contest clause under the 

22 good faith and probable cause exception ofNRS 163.00195(4) because that provision 

23 is strictly limited to "legal action seeking to invalidate a trust, any document 

24 referenced in or affected by the trust, or any other trust-related instrument." This 

25 statutory provision is primarily intended to carve out good faith challenges to a 

26 truster's capacity and competency in establishing the trust, and is also a codification 

27 of the exception to enforcement previously recognized and set forth in Hannarn v. 

28 Brown, 956 P. 2d 794 (1998), prior to the Legislature's passage of the statute. 
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The "probable cause" exception to enforcement of no-contest provisions found 

in NRS 163.00195(4), as explained in Ilartnarn v. Brown, excepts "good faith actions 

based on probable cause." Id, at 798. Clearly, however, there is simply no good faith 

reason or any probable cause to justify Eleanor's disturbing and tortious behavior with 

regard to the Trust and the administration thereof. 

Accordingly, Jacqueline and Kathryn respectfully submit that proper 

enforcement of the Trust's provisions requires this Court to enforce the no-contest 

provision against Eleanor, in compliance with the explicit desires of Grantors, the 

9 Connells, reducing her share in the Trust to $1.00. 

10 4. 	Damages incurred by the Trust and it beneficiaries due to Eleanor's 

11 conversion of Trust assets should he trebled. 

12 	The Supreme Court of Nevada, in Evans v. Dean Witter Reynolds, Inc., 116 

13 Nev. 598 (2000), discussed conversion as follows: 

14 	Conversion is "a distinct act ofdominion wrongfully exerted over another's personal 
property in denial of or inconsistent with his tale or rights therein or in deroffttion, 

15 

	

	exclusion, or defiance of such title or rights," Wantz v. Redfield, 74 Nev. 196, 198, 
326 13,2d 413, 414(1958,,). Further, conversion -.5f an act of general intent, which does 

16 

	

	not require wrongful intent and is not excused by care, good faith, or lack of 
knowledge. 116 IFev. 598, 606 

17 

18 Eleanor has clearly committed conversion against the Trust and its beneficiaries by 

19 converting assets of the Trust in an amount believed to be approximately $2,650,000 

20 for her own personal benefit and use. In addition to having committed a serious tort, 

21 Eleanor's misconduct also constitutes the crime of embezzlement as defined in NRS 

22 205.300. 

23 
	NRS 143.120(2) provides that a personal representative may seek to recover 

24 treble damages against a person who has converted property belonging to the estate of 

25 the personal representative. The definition of a "personal representative" under NRS 

26 132.265 includes not only executors and administrators, but also a person "who 

27 performs substantially the same function under the law governing their status" as that 

28 of an executor or administrator. In the instant case, current trustee, Mr. Waid, 
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functioning in a capacity similar to that of a personal representative, has the right to 

seek treble damages against Eleanor for her refusal and failure to return and reimburse 

to the Trust the funds she has misappropriated and converted to her own use His 

office as trustee involves the same fiduciary duties over management of assets of 

another for the benefit of another. If Eleanor's damages to the trust, which at present 

it is believed total approximately $2,650,000 which she has converted, are reduced to 

judgment and trebled, that amount would equal approximately $7,950,000. This 

amount should be used to surcharge Eleanor's share in the Trust, for the benefit of 

Jacqueline and Kathryn, if Eleanor's share is not otherwise reduced to $1.00 through 

the enforcement of the no-contest clause, which as previously stated is mandatory 

-under Nevada law based on the actions taken by Eleanor and the circumstances 

surrounding such action. 

S. Imposition of Punitive Damages against Eleanor 

Punitive damages are also warranted against Eleanor as she intentionally and 

fraudulently breached her fiduciary duty and committed tortious and criminal acts in 

converting and embezzling Trust funds, This Court has the authority to award punitive 

damages "in an action for the breach ofan obligation not arising from contract, where 

it is proven by clear and convincing evidence that the defendant has been guilty of 

oppression, fraud, or malice." See, NRS 42.005(1). Once shown, a petitioner, "in 

addition to the compensatory damages, may recover damages for the sake of example 

21 and by way ofpunishing the defendant 	an amount equal to three times the amount 

22 of compensatory damages awarded to [ Petitioner] if the amount of compensatory 

23 damages is $100,000 or more." Id. 

24 
	

In this context, fraud is defined as an intentional misrepresentation, deception 

25 or concealment of a material fact known to the person with the intent to deprive 

26 another person of his or her rights or property or otherwise injure another person." 

27 See, NRS 42.001(2). 

28 
	

As such Jacqueline and Kathryn request that this Court treble the approximate 
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$2,650,000 that was improperly stolen and converted by Eleanor, resulting in the 

amount now owed to them to be approximately $7,950,000. This amount should be 

used to offset Eleanor's share in the Trust, if Eleanor's share is not reduced to $1.00 

through the enforcement of the no-contest clause. 

6. 	In the event Eleanor's Trust Benefits are not Forfeited under the Trust's No- 

Contest Provisions ,Surcharging Eleanor's Trust Income to Reimburse the Damages 

she has Caused would be Proper 

NRS 21.320 provides that "a judge or master may order property of the 

judgment debtor not exempt from execution, in the hands of such debtor or any other 

person, or due to the judgment debtor, to be applied toward the satisfaction of the 

judgment." Thus, Jacqueline and Kathryn do not need to obtain and serve a Writ of 

Execution and a Writ of Garnishment upon the trustee in. order to have Eleanor's Trust 

income benefits paid over to them towards satisfaction of the debts she now owes to 

them. Rather, the Court is authorized to enter and order directing this equitable relief. 

While the "spendthrift" provision in the Trust and NRS 21.090(dd) and NRS 21.080(2) 

would normally prevent any execution upon her Trust income rights by general 

creditors, under the facts of this case said clause and statutes should not prevent the 

Court from ordering that restitution to Jacqueline and Kathryn of all damages caused 

to them by Eleanor be made by surcharging Eleanor's Trust income benefits, assuming 

such benefits were not otherwise forfeited under the Trust's no-contest provisions as 

discussed above. 

In the present case, it would be highly inequitable to allow the "spendthrift" 

clause in the Trust to protect Eleanor from her tortious and criminal behavior. She has 

clearly breached her duties as a trustee, and illegall y converted Trust funds to her own 

use. While the intent of a spendthrift clause is to ensure that the grantors' bequest goes 

to those the grantors wish to benefit, a spendthrift clause is not intended by the grantors 

to be used as a shield by a trustee, who is also a beneficiary, to thumb her nose at the 

28 other beneficiaries that she has harmed and effectively say "You can't touch me!". No 
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right minded grantor would ever tolerate such a result. 

Jacqueline and Kathryn submit that the present case of Eleanor's tortious and 

criminal behaviorjustifies overriding the exemption from execution otherwise provided 

under NRS 21.090(dd) and NRS 21.080(2). While the issue of a spendthrift trust's 

exemption in cases where the beneficiary has committed a tortious or criminal act has 

not come before the Nevada Supreme Court, case law from other jurisdictions where 

this issue has arisen and the opinions of legal scholars on the issue, hold that execution 

may proceed under public policy considerations. 

In Chinchurreta v. Evergreen Management, Inc., 117 Idaho 588 (App. Ct. 

1989), the Court held a statutory exemption from attachment did not protect a 

beneficiary healthcare provider against attachment by a judgment creditor of Medicare 

payments. In numerous cases through the United States, and based upon public policy 

reasons, the Courts have held that a statutory exemption from execution does not 

protect a beneficiary from having his or her benefits garnished to pay child support or 

alimony obligations. See, Sokolsig,P v. Kuhn. 405 So. 2d 975 (Fla. 1981); and, Ward v. 

Ward, 164 N. J. Sup;er 354 (Sup. Ct. NJ. 1978. Jacqueline and Kathryn submit that 

public policy would also bar Eleanor from attempting to isolate her Trust income 

benefits from execution and garnishment, because Eleanor stole monies from them and 

committed serious breaches of her fiduciary duties owing to them while acting as 

trustee of the same Trust whereunder they all are beneficiaries. 

Therefore, in the event the Court does not determine that Eleanor has forfeited 

her Trust income benefits as above requested, Jacqueline and Kathryn respectfully 

request that the Court enter an order, pursuant to NR.S 21.320, directing that Fredrick 

P. Wald, as trustee of the Trust pay over to Jacqueline and Kathryn the 35% share of 

Trust income otherwise payable to Eleanor hereafter, until such time as fall restitution 

has been made to them of all the damages Eleanor has caused them as adjudged by the 

Court. 

This concept of not allowing a beneficiary to receive further assets from a trust 
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where the beneficiary has misappropriated trust assets, until the adversely affected 

other beneficiaries are back to square one is not a foreign concept. As a court of 

equity, this Court is empowered with the authority to right the wrong and make things 

just and equitable. A good analyis of this authority is found in the early case of 

Koerner v. Pfaff 15 Ohio Dec. 81 (1904), the Court of Common Pleas of Ohio, 

Franklin County, where the court of equity concluded that a trustee/beneficiary, who 

had wrongfully taken assets not belonging to him, would receive no further entitlement 

to trust assets until the other, innocent beneficiaries were made whole and received 

what they were entitled to receive under trust. Following are relevant excerpts from 

that case: 

"Where there are several beneficiaries and one of them takes a part in a breach of 
trust, whereby a loss is occasioned, his interest in the trust property may be reached, 
retained, and applied to make good the loss for the benefit of the other beneficiaries; 
and this equity extends, not only to the interest while in the hands of the wrongdoing 
cestui que trust, but also to those claiming it under or through him." 2 Pomeroy, Eq. 
Jurist). Sec. 1083, note. 

"If a cestui que trust, whether tenant for life, or other person having a partial interest, 
be responsible for having joined in a breach of trust, all the benefit that would have 
accrued to him either directly or derivatively, either from that trust fund or in any 
other estate comprised in the same settlement, may be stopped by the cestui que trust 

f or other person having a similar equity as against him, his assignees in bankruptcy, 
or judgment creditors, the general creditors, and (except so far as the defense of 
purchase for value without notice may be applicable) against all who claim under him, 
until the amount impounded, with the accumulations has compensated the trust estate 
for the loss for which that cestui que trust is responsible." 2 Hill's Lewin, Trusts 112. 

Underhill says: 

"The rule that a beneficiary in default shall take nothing out while in default applies 
all the more to the case of a beneficiary who is also a trustee. In both cases he must 
make good his indebtedness to the trust estate before he can obtain a share in it." 
Underhill, Trusts 36. 

24 

Any other conclusion in my opinion would not only be contrary to the best 
authorities both in this country and England, but it would be unjust and inequitable, 
and would in addition defeat the purpose and intention of said testator, ivhich was 
to give each cestui que trust the full one-fourth of his estate remaining at the death 
of rs. Bruck. To permit Philip to take out more than one-fourth of said entire estate 
before the date of Mrs. Bruck's death, no part of which he has paid back to the 

28 estate, and now to permit him to take in addition one-fourth of that which remains 
of the estate, would not only give him a decided advantage over the others, but would 
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1 be giving him more than his father by express terms bequeathed and devised to him 
in his said will, and would be glving_to the other three beneficiaries much less than 

2 was devised to them by said will. [Emphasis Added] 

3 	The logic applied in the Koerner v. Pfaff case could not be more appropriately 

4 stated by Jacqueline or Kathryn. Jacqueline and Kathryn implore this Court, as a court 

5 of equity to apply the same logic and conclusion to this matter and reach the only 

6 reasonable conclusion that can be made which is that, to the extent Eleanor's share is 

7 not completely forfeited under the Trust's no-contest clause, her trust share should then 

8 be surcharged, and Eleanor receive no further Trust income, until Jacqueline and 

9 Kathryn have been fully reimbursed for the damages she has caused them. 

10 7. 	The Trust's "no-contest" provisions supersede the Trust's "spendthrift" 

11 provisions. 

12 	In addition to the public policy reasons for overiding Nevada's exemption laws, 

13 should the Court deem it best to not fully enforce the no-contest provisions causing a 

14 total forfeiture of Eleanor's benefist, then the Court should still use the "no-contest" 

15 provisions against Eleanor to override the Trust's spendthrift provisions, and order a 

16 surcharge of her income benefits to provide the means for Jacqueline and Kathryn to 

17 recover the damages Eleanor has caused to them. 

18 	Enforcement of "no-contest" clauses in Wills and Trusts was well recognized 

19 in the United States, prior to the enactment of NRS 137.005 and NRS 163.00195, 

20 These statutes did not overturn the common law recognition of no-contest clauses in 

21 Nevada as approved in Hannarn v. Brown, 114 Nev. 350, 9561).2d 794, 798 (1998). 

22 Eleanor in her own briefing to the Court has previously noted that by law, the intent of 

23 the grantors establishing the Trust should provide the guideline for how Trust 

24 provisions are interpreted and applied. See, also, Hannarn v. Brown, at 798, where the 

25 Court states: "This court has historically construed trusts in a manner effecting the 

26 apparent intent of the settlor." While W.N. Connell and Marjorie T. Connell in 

27 establishing their Trust included a "spendthrift" clause hi Article SIXTH of the Trust 

28 to protect the Trust beneficiaries from creditor claims, they also most clearly and 
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1 forcibly declared that no beneficiary or other person associated with the Trust should 

2 create litigation and disputes, or attacks upon the Trust management and distribution. 

3 In weighing the importance of the "spendthrift" clause versus the "no-contest" 

4 provisions in the Trust, it is submitted that the grantors would in no way sanction 

5 Eleanor's tortious and criminal behavior and would want the "no-contest" provisions 

6 to be given precedence. 

7 	Further, although spendthrift provisions in trusts are normally given great 

8 recognition and enforcement, several equitable exceptions to their enforcement have 

9 developed under the law, even without recourse to a no-contest clause. A good treatise 

10 on the exceptions to their enforcement is found in the Restatement (Second) of Trusts, 

Section 157 (1959). Therein it states: 

12 "Although a trust is a spendthrift trust . . ., the interest of the beneficiary can be reached 
in satisfaction of an enforceable claim against the beneficiary, 

13 
:(b for necessary services rendered to the beneficiary or necessary supplies 

14 furnished 
 

(c) for services rendered and materials furnished which preserve or benefit 
15 	 the interest of the beneficiary . . . 

16 In particular, one of the cases cited in the treatise is Kirkpatrick v. United States 

17 National Bank, 502 P.2d 579 (Or. 1972), where the Court declared that a beneficiary's 

18 trust benefit could, for public policy considerations, be held liable for a tort committed 

19 and damages caused by the beneficiary, notwithstanding the trust had a spendthrift 

20 provision otherwise insulating the benefits from creditor claims. Id. at 58 I. The Court 

21 noted that while there are few court decisions on the issue, and some courts have held 

22 otherwise, "legal writers contend that provisions of a spendthrift trust which would 

23 prohibit recovery from trust funds for torts committed by the beneficiary are invalid as 

24 against public policy (citing "Scott on Trusts" (3d ed.); "Griswold, Spendthrift Trusts 

25 ( 2d ed.) And Restatement (Second) of Trusts, Section 157), 

26 	The obvious applicability of the exceptions to enforcement of "spendthrift" 

27 clauses for public policy reasons is clearly present in the case of Eleanor and her 

28 misconduct. It would be a great affront to public policy interests to allow Eleanor to 

11 
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not lose her Trust income benefits where she has caused serious financial damages to 

2 other Trust beneficiaries in breaching her duties as trustee and in converting funds 

3 belonging to the other trust beneficiaries. Certainly insulating Eleanor from losing her 

4 Trust income where she has been guilty of tortious and criminal behavior was not 

5 intended by the Grantors of the Trust in providing a sprendthrift clause in the Trust. 

6 The spendthrift provision in the Trust, while broad in scope, does not mention being 

7 exculpated from the beneficiary's own tortious or criminal conduct. And even if it did, 

8 such would be contrary to public policy and should not be enforceable. But, in this 

9 case, the Court does not need to address this yet unresolved legal issue in Nevada. 

in Rather, in conjuction with the "no-contest" p -rovision in the Trust, the Court has full 

11 authority to now declare Eleanor's Trust income benefits as forfeited or surcharged, 

12 and to order that such benefits now be payable to Jacqueline and Kathryn. 

RESERVATION OF RIGHT TO SUPPLEMENT 

14 	The discussion o f Eleanor's acts and the damage amounts referenced herein are 

15 based on information that has currently been discovered, but which is still subject to 

16 further investigation by the current trustee, Fredrick P. Waid. As such, Jacqueline and 

17 Kathryn expressly reserve the right to include further claims for damages and to adjust 

18 the calculated amount of such damages as further needed once a final and conclusive 

19 reporting has been submitted by Mr. Waid. This would include assessing Eleanor with 

20 the fees and costs incurred by the trustee and his counsel. 

21 	 CONCLUSION 

22 	Eleanor has breached her fiduciary duties owing to the Trust beneficiaries. She 

23 repeatedly violated the prudent investor rule during her tenure as Trustee. Eleanor 

24 maliciously and and fraudulently converted approximately $2,650,000 of Trust funds 

25 for her own personal benefit. She frivolously has litigated in this case claims having 

2.6 no merit and causing thousands of dollars of unnecessary litgation expense. Even after 

27 being judicially removed as trustee, Eleanor persistently attacks, hinders, and opposes 

28 the administration of the Trust by failing to be cooperative with Mr. Waid's 

1 
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1 investigation, and she continues to fail to turn over assets belonging to the Trust that 

2 she stole and converted for own personal use, For these reasons, the relief requested 

3 herein is proper. 

4 	WHEREFORE, Jacqueline and Kathryn respectfully pray that this Court grant 

5 the relief sought in this Petition in full, specifically determining and ordering that: 

1, 	Eleanor Connell Hartman Ahem be personally liable for all costs reasonably 

7 incurred by Jacqueline and Kathryn, including reasonable attorneys fees, court Costs, 

8 successor trustee fees, and any other costs due to Eleanor's misconduct, and in having 

9 to be forced to account for and explain the Trust transactions for the time in question; 

10 	2. 	Eleanor is personally liable to the Trust and Jacqueline and Kathryn in the 

ii amount of approximately $2,650,000, or in such other amount as this Court shall deem 

12 she converted from the Trust assets; 

13 	3. 	The No-Contest Clause, contained in Article TENTH of the Trust, applies to 

14 Eleanor; that Eleanor violated the No-Contest Clause without any probable cause to do 

is SO; and, that Eleanor's sole remaining interest in the Trust be reduced to $1.00; 

16 	4. 	The amount of damages caused by Eleanor should be trebled as a result of 

17 Eleanor's conversion, pursuant to NRS 143.120(3) and pursuant to NRS 42.005, 

18 resulting in damages in the total amount of approximately $7,950,000, which Eleanor 

19 now owes to the Trust and Jacqueline and Kathryn; 

20 	5. 	That in the event a total forfeiture of Eleanor's Trust benefits is not declared 

21 under the Trusts "no-contest" provisions, Eleanor's Trust income benefits should still 

22 be surcharged, and it be ordered that her said benefits be paid over to Jacqueline and 

23 Kathryn until such time as they have recovered from her all of the damages she has 

24 caused to them as ordered by this Court; and 

25 	6. 	For such other and further relief as, to this Court, seems just and equitable 

26 	/ 

27 	/ 

28 III 
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Nevada Bar No. 001573 
801 S. Rancho Drive, Suite D-4 
Las Vegas, Nevada 89016 
Attorneys Or Kathryn A. Bouvier 

THE R1JSE1FORICH-Falsil, LTD. 

By 
JO 
Nev 

under these circumstances. 

DATED this :14_ day of June, 2015. 

ALBRIGHT STODDARD, WARNICK 
& &Blum 

9505 114466d Drive, Suite 100 
Las Vegas, Nevada 89134 
Attonleys for Jaqueline M. Montoya 

CERTIFICATE OF SERVICE 

I hereby certify that I am an employee of ALI3RIGHT, STODDARD, WARNICK: 

& ALBRIGHT and that on the  ±3  day of Stine, 2015,1 placed a true and correct copy of 
the foregoing MOTION FOR ASSESSMENT OF DAMAGES AGAINST ELEANOR 

AHERN AND ENFORCEMENT OF NO CONTEST CLAUSE in the United States Mail, 

at Las Vegas, Nevada, enclosed in a sealed envelope with first class postage thereon fully 

prepaid, and addressed to the following: 

Kirk B. Lenard, Esq. 
Tamara Bea Peterson, Esq. 
Brownstein Hyatt Farber Schmck 

100 North City Parkway, Suite 1600 
24 Las Vegas, NV 89106-44514 

25 (On the same date, I also served a true and correct copy of each of the foregoing documents 
upon all counsel ofmoord by eleotronical serving the sameusing the Court's electronic filing 

26 
 

system.) 

27 	 An 'T.:yec. Eiafto,rk cta-nEwa-mw-g-hr 
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IDA V Ia 	IINTST OF MOTION 

STATE OF NEVADA 	) 
)ss 

COUNTY OF CLARK 	) 

JACQUELINE M. MONTOYA, being first duly sworn, states as follows: 

1. I have personal knowledge of the facts stated herein and I am competent to testify of them 

in a Court of law. 

2. I have reviewed the factual assertions in the foregoing Motion and state that they are true and 

accurate to the best of my knowledge and information. 

3. While these proceedings have caused me a great amount of grief and pain, in that I have been 

litigating with my mother whom I love, her actions and decisions have caused me my family 

and my sister, Kathryn's family a great amount of suffering, both financially and emotionally. 

4. As I have previously testified in these proceedings, I and my husband have been required to 

borrow monies from investment accounts set up for future support needs to meet ongoing 

living expenses for our family. Further, a great amount of money has been spent and wasted 

on litigation costs, crippling efforts to otherwise invest the funds used in beneficial areas. 

5. I am also aware that my sister, Kathryn's damages and tosses caused by our mother's 

wrongful conduct are even more egregious than mine, due to her not having adequate funds 

to deal with storm damages to her home and other creditor issues caused by her not receiving 

the trust income she was supposed to receive. 

6. However, the damages we have suffered far exceed the litigation costs and loss of funds 

caused by my mother's wrongful conduct. We are still learning practically each day the 

adverse consequences which are resulting and happening from my mother's wrongful 

handling ofthe trust administration, failure to properly account for and pay income taxes, and 



foregoing statements are true, 	 - 

Dated this tRi clay of June, 2015 
ttLet-fa. .Mo 

failure to properly safeguard and invest trust assets. The raillifiCati0113 of her conduct have 

led, and wit] likely lead to more complicated dealings with the IRS, and other litigations 

issues. The time and cost it will take to resolve these issues will greatly inagnitY the total 

damages Eleanor has caused to us by her breaches of tIducituy dutiea and frivolus and 

harassing coauct towards us and our legal rights and interests. 

7. felt ray mother had any justifiable reason for her conduct in these proceedings, I would 

accept the fact that we had a difference of opinion on various issues, However, it has been 

cleat from the start that my mother has not been acting properly, haa been making filvolous 

and selfish etaill1S, and has been duped into abandoning her fnnii ly in favor of individuals 

who prey upon her tendency to be exploited for their own greed and self interest, 

8. 1 kn ow from the close association had with tiny grandmother, Marjorie T. Cormell, that the 

things my mother has done in causing and promoting this litigation violate her wishes and 

intentions, and those of ray grandfather, W.N. Connell, in setting up theit 1972 Trust. 

declare ander penalty of perjury pursuant to the law of the State of Nevada that the 
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JUDG 
JOSEPH J. POWELL, ESQ. 
Nevada 13ar No 008875 
THE RUSHFORTH FIRM, L'  ID. 

3 9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 

4 Td: (7-02) 255-4552 
Fax: (702) 255-4677 

5 ne.t 
Attorney..vlbr Jacqueline Al. on 

WHITNEY B. WARNICK, ESQ. 
7 Nevada. Bar No. 001573 

ALBRIGHT, STODDARD, WARN1CK & ALBRIGIIr 
8 801 South Rancho Drive, Suite D-4 

Las Vegas, Nevada 89105 
9 Tel: 7O2)3#4-7I1.1 

Fax: 7021384-0605 
ma a albri- t t d. 	 

Attorneys or W at ;ow A. Brouvier 
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CLERK OF THE COURT 
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DISTRICT COURT 
CLARK COUNTY, NEVADA 

An Inter Vivos Irrevocable Trust. 

SUMMARY JUDGMENT 

The current proceedings were commenced with the filing on September 27, 

2013, of a PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED 

INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E), 

AND NRS 164.033(1)(A.). This Petition was filed by Jacqueline M. Montoya 

("Jacqueline") as Trustee of the MX Living Trust, and on her behalf and that of 

Kathryn A. Bouvier ("Kathryn"), her sister, as beneficiaries under the M.TC Living 

Trust. During these proceedings several other Petitions, Motions, and Pleadings have 

been filed by the parties, including those summari2ed in the chart attached hereto as 

Exhibit 
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In the Matter of 
THE W. N. CONNELL AND MARJORIE 
T. CONNELL LIVING TRUST, Dated 
May 18, 1972, 

CASE NO. P-09-066425 
DEPT NO. XXVI (26) 

Date of Hearing; January 30,2015 
Time of Hearing: 10:00a,m, 



On December 23, 2014, Jacqueline and Kathryn filed an OPPOSITION TO 

2 F.I../EANOR C. AHERN'S MOTION TO DISMISS PETITION FOR DEcLAR.A TORY 

3 JUDGMENT FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN 

4  BE GRANTED; AND, COUNTERMOTION OF KATHRYN A. BOUVIER. AND 

5 JACQUELINE M. MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR 

DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF 

PENALTIES. Thereafter, on January 2., 2015, Eleanor Connell Hartman Ahern 

("Elea.nor") filed an OMNIBUS OPPOSITION TO (I.) PETITION FOR. 

DETERMINATION OF CONSTRUCTION AND INTERPRETATION OF 

LANGUAGE RELATING TO TRUST NO. 2, AND (2) PETITION FOR 

CONSTRUCTION EFFECT OF PROBATE COURT ORDER; AND 

COUNTERMOTION FOR. SUMMARY JUDGMENT. The parties agreed at the 

hearing on. January 30, 2015, that their above-denominated Countermotions fbr 

Summary Judgment, and the claims and defenses asserted therein, subsumed all of the 

prior Petitions, Motions and Pleadings, and their defenses and claims asserted therein, 

as well as those briefed and discussed in. the further replies, oppositions and 

17 supplements to their Countermotions, 	 FF 	 .,s_Exhibit 

18 cw' (other than Jacqueline's and Kathryn's Motion for Leave to Amend Pleadings filed. 

19 herein on January 12, 2015). Therefore, it. was agreed, and the Court recognized, that 

20 the parties' claims and defenses in these proceedings could be resolved summarily by 

21 the Court in its adjudication of the parties said Countermotions for Summary 

22 Judgment 

23 	After reviewing the Countermotions for Sum/nary Judgment, and the 

24 presentation of argument for and rebuttal against the Countermotions by the parties, the 

25 Court finds as follows: 

26 	1. 	A proceeding involving the subject Trust was initially commenced in 2009 

27 by Eleanor, as Trustee of the W,N. Connell and Marjorie T. Connell Living Trust, 

28 dated May 1.8, 1972 (herein referred to as the "Trust"), with an unopposed Petition to 
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obtain a Court order clarifying to whom subtrust benefits would be paid upon her 

2 death. The Court assumed jurisdiction over the Trust, recognizing that Eleanor, as 

Trustee, was a. Nevada resident, and the Trust provisions provided that it would be 

4 administered pursuant to Nevada law. The unopposed Petition was consented to by 

5 Jacqueline- and Kathryn as contingent beneficiaries of subtaist No. 2 under the. Trust, 

6 and the Court approved the Petition by Order filed herein on September 4, 2009. 

Pursuant to the Order, the Trust was reformed to provide that Jacqueline and. Kathryn 

were designated as the beneficiaries under subtrust No. 2 upon the death of Eleanor, 

which had not theretofore been clearly delineated in the Trust provisions. In addition, 

Jacqueline was designated as the successor Trustee under the Trust upon the death or 

removal of Eleanor as the Trustee. 

	

2. 	When the Trust was created in 1972, community property of W.N. Connell 

("William") and Mad orie T. Connell ("Marjorie"), along with two parcels of William's 

separate real property, were transferred to the Trust. One parcel of William's separate 

property was located in Clark County, Nevada, The other parcel consisted of a parcel 

of real property and oil, gas and mineral rights relating thereto, located in Upton 

County, Texas (hereinafter "Texas oil property"). In 1975, William and Marjorie, as 

Trustees, deeded the Clark County, Nevada, separate property from their Trust to 
ech,ra 

Eleanor, personally, it having 	alue at the time, based upon the transfer tax paid, of 

approximately $55,000.00, 

	

3, 	The dispute in these Trust proceedings relates to the ownership of and 

entitlement to income from the Texas oil property. At the time of William's death on 

November 24,1.979, the Texas oil property was the only remaining separate property 

of William which had been titled in the Trust. The Trust provisions created two 

subtrusts upon the death of William in 1979 (referred to in the Trust as Trust No. 2 and 

Trust No. 3, and hereinafter referred to as "subtrust 2" and "subtrust 3 1 !). Income 

allocated to subtrust 2 was payable to Eleanor during her lifetime. Marjorie was the 

beneficiary of the income and assets under subtrust 3, including the right during her 

(;:warkico-NATtElzsuu,1, 	 3,,,igrAg4,3 01 17 



lifetime, at her election, to receive the assets outright free of trust. She was also given 

the option of appointing the benefits under qui -grist 3 in her Will to whomever she 

desired. If she railed to remove the assets from subtrust 3 during her lifetime, or to 

appoint them under her will, the benefits and assets under su btrust 3 would have 

devolved by default to Eleanor. 

4. Under the Trust provisions, Article  SECOND, Section C.3, subtrust 3 was 

to be funded with Marjorie's separate property, her share of the community property, 

and a portion of William's separate property. The portion of William's separate 

Property to be allocated to subtrust 3 is determined by the provisions in Article THIRD 

of the Trust. These provisions state: 

"TH1RD MR..ITAL  DEDUCTION. The Trustee shall allocate to Trust No. 3 
from the Decedent s separate property tlie fractional share of the said assets which is 
equal to the maximum marital deduction allowed for federal estate tax purposes ... in 
making the computations and allocations of the said property to Trust .No. 3 as herein 
required, the determination of the character and ownership of the said property and the 
value thereof shall be as finally established for federal estate tax purposes." 

5. Federal and Texa.s Estate Tax Returns were filed for William's estate 

following his death. At the time of these proceedings, a copy of the Federal Estate Tax 

Return could not be located, even the IRS no longer maintaining a copy thereof. 

However, a. copy of William's Texas Estate Tax Return, and a copy of the Closing 

Letter for his Federal Estate Tax Return were available. The Texas Estate Tax Return 

basicallyduplicated the information provided on the Federal Estate Tax Return, thereby 

providing how William's estate was allocated and distributed on the Federal Estate Tax 

Return. Daniel T. Gerety, CPA, an expert witness for Jacqueline and Kathryn, also 

verified in his Report that the Texas Estate Tax Return used the property allocations 

made on the Federal Estate Tax Return, and that the two Returns were consistent. 

6. Under these two Estate Tax Returns, a 64.493% interest ill the Texas oil 

property was allocated to Marjorie, the beneficiary under subtrust 3, and the remaining 

35.507% interest in the Texas oil property was allocated to Eleanor, the beneficiary 

under s-ubtrust 2. Further, as provided under Article THIRD, quoted above, this 
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allocation of interests in the Texas oil property determined the allocation of interests 

2 in that property between subtrust 2 and subtrust 3 under the Trust. For purposes of 

3 convenience, the interests in the Texas oil property are rounded to 65% and 35%. The 

411 titI to the Texas oil property has remained in the main Trust to the present day. 

5 

	

7. 	Upon William's death, Marjorie became the sole jji  Truste.e for the. 

6 main Trust, and the subtrusts thereunder. Pursuant to Article SECOND,  Section C.6 

7 of the Trust, and shortly after William's death in 1980, Eleanor was appointed by 

8 Marjorie to be the co-trustee with her over William's separate property remaining in 

9 the Trust; that is, over the Texas oil property which had been allocated between 

10 subtrust 2 and subtrust 3. A copy of Eleanor's appointment as co-trustee, along with 

a copy of the Trust, was recorded with the Upton County Texas Recorder's Office. 

12 
	

8. 	Thereafter, Maijorie sent letters to the oil companies with whom the Trust 

13 had leases, advising them of William' s death and that she and Eleanor were co-trustees 

14 over the Texas oil property owned by the Trust. She directed that all further documents 

15 which needed to be signed with the oil companies thereafter recognize the need for her 

16 and Eleanor's signature. 

17 	9. 	From the time of William's death and the allocation of interests in the 

18 Texas oil property between subtrust 2 and subtrust 3, until M.arjorie's death on May I, 

2009, Eleanor was paid 35% of the Texas oil property income and Marjorie was paid 

the remaining 65% of the income. Each was allocated a K-1 showing her receipt of her 

share of the income, and each included the income in her annual Federal Income Tax 

Returns. 

	

10. 	Prior to her death, on January 7,2008, Marjorie executed her last Will 

and Testament, wherein she exercised her Power of Appointment over the assets and 

benefits under subtust 3, appointing them to Jacqueline and Kathyrn as beneficiaries 

under her MTC Living Trust. Following Marjorie's death, Eleanor, Jacqueline and 

Kathryn met with David Strauss, Esq, Marjorie's estate planning attorney. Mr. Strauss 

had previously provided Eleanor with a copy of Marjorie' s Will containing the exercise 

(Ovlait'410-Milt FTEIZSAorKirp. 	(1 06511.0011:10J'immuy JulliAtitig454 0f 17 



of her Power ofAppointment over subtrust I In their meeting, be discussed with them 

Mario ries exercise of the Power of Appointment transferring to Jacqueline and 

Kathryn the rights and interests of Marjorie under subtrust 3 of the Trust, thereby 

enti tl nr Jacque' hie, and Kathryn to receive the approximate 65% share of income beiig 

generated by the Texas oil. properly going forward, 

11. No one expressed any objection to what -Mr, Strauss had advised them. 

Thereafter, in the filing of Mad one' s Federal Estate Tax Return, the value of the 65% 

interest in the Texas oil property allocated to Mahorie under the Trust was included 

within her Federal taxable estate and Estate Tax Return, increasing the value of her 

estate to a taxable estate, requiring the payment of over $140,000,00 in Federal Estate 

taxes. Most of Maijorie's estate at the time of her death, through her MTC Living 

Trust, went to Jacqueline and Kathryn in equal shares. However, in addition to several 

smaller bequests to friends, Marjorie also bequeathed to Eleanor, through the We 

Living Trust, the sum of $300,000.00. 

12. From the time of Marjorie's death until approximately June, 2013, the 

income from the Texas oil property was allocated with Eleanor continuing to receive 

a 35% share, and Jacqueline and Kathryn receiving the remaining 65% share. In June, 

2013, Eleanor as the sole acting Trustee of the Trust, stopped further income 

distributions to Jacqueline and Kathryn, asserting at that time that she was entitled to 

100% of the income from the Texas oil property. This led to the thing by Jacqueline 

on September 27, 2013, of the PETITION FOR DECLARATORY JUDGMENT 

22 REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NRS 

23 30.040, NRS 153.031(1)(E), AND NRS 164,033(1. )(A). 

24 	13, Prior to asserting her right to 100% of the income from the Texas oil 

25 property in Tune, 201.3, and the cutting off of any further income distributions from the 

Trust to Jacqueline and Kathryn, Eleanor had never asserted a claim or right to more 

than 35% of the Texas oil property income as the lifetime beneficiary to income under 

subtrust 2. However, in her pleadings and documents filed in these proceedings, she 
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claims she was aware of an alleged mistake made in the allocation of the Texas oil 

2 property between subtrust 2 and subtrust 3 shortly after the death of William in 1979. 

3 However, rather than assert a claim to all of the income, or otherwise make a claim or 

4 star a legal action, Eleanor testified that. she decided. to do nothing. At one point in 

5 these proceedings he testified in. her pleadings and documents fi led that her inaction. 

6 was motivated by a fear that it would upset Marjorie if she made a claim to more than 

7 a 35% interest. She also testified in these proceedings that her inaction was due to the 

8 fact she was happy to allow Marjorie to have 65% of the Texas oil, property income, 

9 feeling she was being generous and helping to support her mother. She asserted the 

10 same motivation of generosity as the basis for her allowing Jacqueline and Kathryn to 

11 continue receiving a 65% share of the Texas oil property income following the death 

12 of Madorie in 2009, and until her stoppage of income distributions to them in June, 

13 2013. 

4 
	

14, however, in 1983, as testified to by Robert Hartman in his affidavit, in the 

15 course of Eleanor's divorce proceeding from him, her right to only 35% of the Texas 

16 oil property income was asserted and relied upon by the Court in its division of 

17 property and determination of his support rights and obligations to Eleanor and their 

18 two children. Then, a. few years later, as shown on an estate planning intake sheet, 

19 when Eleanor met with her own estate planning attorney, she advised him that she was 

20 only entitled to 35% of the Texas oil property income, and that Marjorie was the owner 

21 of the remaining 65% interest, 

22 	1 5. Although Eleanor claims she was being generous in giving to Marjorie 

23 65% of the Texas oil property income during the balance of Madorie's life following 

24 the death of William in 1979, Marjorie's communications and conduct supported her 

25 belief that she owned the rights to 65% of the Texas oil property income as the 

2ts beneficiary under subtrust 3. 'This is confirmed in several memoranda/letters prepared 

27 by Marjorie, and in the inclusion of the 65% interest in her taxable estate at the time 

28 °filer death. 
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16. To summarize, no evidence was produced by Eleanor of any claim or 

assertion being made by her to anyone else to a right to more than 35% of the Texas oil 

property income from the time of William's death until June, 201.3, when she first 

4 asserted her claim to 100% of the income by cutting off income distributions to 

Jacqueline and Kathryn. Further, Maijorie never communicated or acknowledged to 

6 anyone else that she was not entitled to 65% of the Texas oil property income, always 

acting consistently with owning a right to the income under the Trust allocation ofthe 

Texas oil property made following William's death in 1979. 

17, As purported evidence supporting her claim to 100% of the Trust income 

from the Texas oil property, Eleanor presented copies of Division Orders and Leases 

between the oil companies and the Trust relating to the Texas oil property. From the 

time that Eleanor was made co-trustee with Marjorie over William's separate property 

owned by the Trust until approximately 1989, it appears that in signing the Division 

Orders and Leases with the oil companies, Maijorie and Eleanor provided their 

personal Social Security Numbers as a tax identification number when such a number 

was requested by the oil companies. However, apparently after it was brought to their 

attention by an oil company that the Trust was the owner of the Texas oil property and 

not themselves personally, and the oil company requested and recommended that a tax 

identification number for a Trust be provided, in approximately 1989, Marjorie and 

Eleanor started providing a tax identification number to the oil companies which had 

been assigned by the IRS to subtrust 2. They never provided the tax identification 

number which had been assigned by the IRS to subtrust 3. However, the Court was not 

provided with any dates on when subtrust 2 and subtrust 3 were first assigned tax 

identification nu mbers, 

I S. Nevertheless, and notwithstanding a. tax identification number for subtrust 

2 was the only tax identification number apparently given to the oil companies from 

and after 1989, in the actual allocation of income received from the Texas oil property, 

and in the issuance of K-1's and the filing of their Federal Income Tax Returns, 
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Eleanor's share of the income was always a 35% share and Marjorie, while she was 

alive, always received the remaining 65% share. Following Marjorie's death, the 65% 

share went to Jacqueline and Kathryn until the cessation of distributions by Eleanor in 

June, 201.3. 

19 	Fleanor also asserted that the Trust was a. special Trust created to retain 

the Texas oil property for the benefit of only William and his blood descendants. 

However, since at the time of William's death, the only separate property of his that 

remained in die Trust was the Texas oil property, pursuant to the Trust provisions, a 

portion of that property had to be allocated to subtrust 3 in. order to obtain the 

maximum Marital Deduction for Federal Estate Tax savings. In following the Trust 

provisions, the Texas oil property could not all be allocated to subtrust 2. Further, 

whatever William's intent may have been when he and Marjorie first created the Trust 

in 1972, by their deeding the Clark County, Nevada, separate property to Eleanor in 

1975, William knew that the only remaining separate property of his in the Trust at the 

time of his death would be the Texas oil property. 

20. Lastly, in support of her position, Eleanor asserted that Jacqueline and 

Kathryn acknowledged that she owned rights to all of the income 8 -om the Texas oil 

property by their consents to and verifications of the 2009 Petition Eleanor filed to 

clarify ownership of subtrust 2 upon her death. Eleanor asserted that in this Petition 

there are statements averring that she owned the rights to all of the Texas oil property 

income. However, the Petition's language can also be read as asserting that Eleanor's 

right to income from the Texas oil property only refers to her 35% interest. More 

significantly, the 2009 Petition was not filed to clarify rights to the Texas oil property 

income. Rather, it was a consentient Petition with the purpose only of clarifying 

entitlement to the benefits of subtrust 2 upon Eleanor's death, and to designate a. 

successor Trustee for the Trust upon her death. 

21. Based upon the foregoing undisputed facts presented to the Court with the 

Affidavits and documentary evidence submitted by the parties with their 
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Countermotion.s an.d briefs, and from the argument of counsel at the hearing, the Court 

finds that Eleanor's interest in the Texas oil property income, as the beneficiary under 

subtrust 2 of the Trust, is limited to a. 35% share, and her claim to all of the income is 

4 not supported in any way by the facts in this case. The remaining 65% share belongs 

5 to Subh-L0. 3 and jacqu el ine and Kathryn, equally, as the beneficiaries under the WIC 

Living Trust, as bequeathed and appointed to them by Marjorie in her Will. While title 

to the Texas oil property remains titled in the main Trust, in the event a division of the 

title now needs to be made between the two subtrusts, such division should be made 

as recognized in the Trust administration, with the filing of William's Estate Tax 

10 Returns, and the allocation between the subtrusts resulting therefrom, with a 35% 

interest being deeded to subtrust 2, and a 65% interest being deeded to subtrust 3 (and 

12 thereafter said 65% interest being deeded o the MTC Living Trust, with jaqueline and 

13 Kathryn as equal beneficiaries, should that be their request). Accordingly, Jacqueline's 

14 and Kathryn's Countemotion for Summary Judgment regarding ownership of the 

15 Texas oil property should be granted; and, Eleanor's Countermotion for Summary 

16 Judgment should be denied. 

17 	22. While the Court finds that Jacqueline's and Kathryn's claim to 65% of the 

18 Texas oil property and income is supported by the facts and merits of the case, and that 

Eleanor's claim to more than 35% is not supported by the facts and merits of the case, 

20 regardless of the merits of Eleanor's position, her claim to more than 35% of the 

21 income from the Texas oil property cannot be supported or allowed for equitable 

22 reasons because she has been guilty of laches in asserting her claim. Her assertion of 

23 a claim to 100% of the income in June, 2013, makes no sense after failing in anyway 

24 to assert a claim to more that 35% of the income prior to that time. During 

approximately 34 years, from the death of William and her admitted awareness of the 

allocation of the Texas oil property under the Trust provisions, until her first assertion 

of a claim to more than 35% of the income in June, 2013, Eleanor never filed a claim 

in any court, or otherwise asserted a claim or right to more than 35% of the income. 
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During this time, material documentary evidence, such as William's Federal Estate Tax 

9 Return has been lost. During this time key witnesses, such as the accountant and other 

3 professionals who prepared and filed William's Estate Tax Returns, as well as Marjorie 

4 herself, have died. During this time period fa.cqueline and Kathryn, and Marjorie while 

5 she was I lying, made decisions affecting their personal and financial well-being in 

6 reliance upon Eleanor's acceptance of the Texas oil property allocation under the Trust, 

7 based. upon her conduct and failure to make any challenge of the allocation, Eleanor's 

8 claim to all of the income first asserted in approximately June, 2013, is made far too 

9 late and. has caused prejudice to Jacqueline and Kathryn because of the loss of evidence 

and testimony of key witnesses, clearly requiring a rejection of Eleanor's position and 

ii claim in these proceedings under the equitable doctrine of !aches. 

2 	23, Concerti was expressed by Jacqueline and Kathryn to Eleanor, through 

counsel, during 2014 as to the status of funds Eleanor was required to hold in trust on 

14 their behalf should the Court rule in their favor in these proceedings. An accounting 

15 was requested from Eleanor's former counsel, and they were in the process ofpreparing 

16 the same when Eleanor dismissed her fanner counsel and engal. .ted new counsel. 
 il F, 	 pi-A? 	 6 4  • Metric 	ofs-r- 

Eleanor d 	; 	VI • • 1. 'T 	accountling for the Texas oil 

property income, including the providing of information to Jacqueline and Kathryn 

19 showing the total income received, expenses incurred, and distributions made of the 

20 income from the beginning of 2012 to the present. Any income which should have 

been distributed to Jacqueline and Kathryn during this time period, shall be accounted 

22 for and reimbursed to them by Eleanor within 30 days from the date this judgment is 

23 entered. 

24„As_noted  in the chart attach 	 Jacqueline and 

Kathryn filed a Motion for Leave to Amend Pleadings, which was set for hearing on 

January 30, 2015. As noted in this Motion and the Supplement thereto, they filed their 

Motion out of an abundance of caution in that Eleanor in her briefing in support of her 

Countermotion indicated that she did not feel Jacqueline and Kathryn had properly 
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pleaded all of their claims for relief and. defenses for consideration by the Court at the 

scheduled heating, While Jacqueline and Yathryn. disagreed with Eleanor's pleading 

concerns, the pleadings and hearings in these proceedings had become disjointed in that 

a companion Will Contest ease, filed with this Court by Eleanor in Case No. P-14- 

5 080595 -E, intervened to suspend and continue the Trust matters until after the Will 

6 Contest case was resolved. The Will Contest was resolved with. a Stipulation for 

7 Dismissal in early January, 2015. Further, Eleanor has been represented by three 

8 different sets of attorney's in. these proceedings. Her current attorneys only 

9 commencing representation in late November, 2014, and they were not initially familiar 

10 with the prior proceedings in this case and the effect of the Will Contest case 

11 intervention. In any event, the Court finds that the initial pleadings filed on behalf of 

12 Jacqueline and Kathryn in these proceedings properly plead the claims for relief and 

13 the defense that the Court has relied upon in granting Judgment to them in these 

14 proceedings, Eleanor clearly had notice of the pleadings and in fact the parties 

15 negotiated over all of the claims for relief and the affirmative defenses alleged by 

Jacqueline and Kathryn in concerted settlement negotiations in October, 2014, and such 

17 claims and defenses were contained in the several Petitions and Motions filed during 

18 the proceedings. In particular the defense of ladies was mentioned in the context of 

19 equitable defenses mentioned in the initial pleading, and was the subject of a Motion 

20 to Dismiss and resolve the case summarily both in late 2013 and in early 2014. 

21 Accordingly, the Court finds that there is no reason to file an Amended Pleading in 

22 these proceedings and Jacqueline and Kathryn's Motion seeking permission to file the 

23 same is considered moot and resolved. 

24 
	

25. There are still some claims and issues that the Court is not resolving at this 

25 time. Eleanor filed a counterclaim for wrongful interference with contract with her 

26 Answer and Counterclaim filed herein on February 10,2014, The Court finds that this 

27 Counterclaim should be dismissed without prejudice at this time, since the issues 

28 therein were not addressed by the Court in the January 30, 2015, hearing, but it seems 
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that the issues would be resolved with its decision herein on the Countermotions. 

Nevertheless, if Eleanor believes she has a valid claim still against Jacqueline for 

wrongful interference with contract, as asserted. in her Answer and Counterclaim, she 

4 is free to reassert the same. 

5 	26, 	Each or the pa.rti es asserted a cla i m. against the other in these proceedings 

6 seeking to have the Court enforce the no-contest clause contained in the Trust against 

7 the other party. The Court .finds that the positions of each of the parties, seeking the 

8 correct interpretation of the Trust provisions as to entitlement to the Texas oil property, 

were not asserted in bad faith, and that therefore good cause to impose the no-contest 

penalties does not exist and such claims are denied with respect to both parties, Eleanor 

OD the one hand, and Jacqueline and Kathryn on the other hand. 

27. There still remains the issues and. concerns of who will serve hereafter as 

the Trustee of the Trust, and whether or not the interests of subtrust 2 and subtrust 3 

in the Texas oil property should now be formally split and allocated with deeds from 

the main Trust to the subtrusts, so the parties can go their separate ways in dealing with 

their interests in the Texas oil, properties, subject to the terms of the Trust with respect 

to subtrust 2. Clearly, under the Trust provisions, the beneficiaries under subtrust 3 are 

granted the right to remove their interest in the Texas oil property out of the main Trust 

and subtrust 3, to be owned independently by the MTC Living Trust and Jacqueline 

and Kathryn as beneficiaries thereunder. However, the Court is directing the parties 

to submit to the Court, on or before March 2, 2015, information regarding the 

feasibility and effect of now splitting the Texas oil property between subtrust 2 and 

subtrust 3 (or the MTC Living Trust), and whether or not such division of interests 

could adversely affect the value and future ownership of the interests hereafter, The 

Court will set a hearing to consider this issue on. March 20, 2015, at 10:00a.m. 

28. With respect to whether or not Eleanor should be able to continue serving 

as Trustee, to address both Jacqueline's and Kathryn's position that she should be 

removed for breach of her duties as Trustee, and Eleanoes position that she is not 
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disqualified from serving, the Court also is directing the parties to provide a brief in 

support of their positions, filed on Or before March 2, 2015, with the issue to then he. 

3 addressed by the Court at the-hearing on March 20, 2015. 

4 
	

29. Lastly, with respect to the claim Jacqueline and Kathryn have made for an 

5 award of attorney' s l'ees against Eleanor, the Court is directing that the parties file with 

6 their briefs due on or before March 2, 2015, their argument and basis for their positions 

7 on the award of attorney's fees and costs against Eleanor for the Court to then resolve 

8 at the hearing on March 20, 2015. 

	

9 
	

30. In addition to the matters addressed at the hearing on January 30, 2015, 

10 there is a pending appeal to the Nevada Supreme Court, assigned Case No. 66231, filed 

11 by Eleanor, appealing a portion of the Court's Order in these proceedings entered on 

12 July 7, 2014. With the resolution of issues in this case as herein provided, the matter 

13 on appeal is now rendered moot. Therefore, the parties should submit a stipulation to 

14 the Nevada Supreme Court dismissing that appeal. 

	

15 
	

JUG M ENT 

	

16 
	

Pursuant to NRCP Rule 56, the Court finds that the pleadings and other 

17 documents filed herein, together with the affidavits and documentary evidence 

18 presented, show there is no genuine issue as to any material fact and that Jacqueline 

19 and Kathryn are entitled to judgment against Eleanor as a matter of law in these 

20 proceedings. Therefore, and based upon the foregoing findings, good cause exists to 

21 now render judgment against: Eleanor, in favor of Jacqueline and Kathryn, as follows: 

	

22 
	

A. 	Jacqueline's and Kathryn's Counterootion for Summary judgment is 

23 granted in part as hereinafier provided. The Court hereby declares, adjudges and 

24 determines that the allocation of interests in the Texa.s oil property between subtrust 2 

25 and. subtrust 3, under the W.N. Connell and MaKjorie T. Connell Living Trust, dated 

26 May 18, 1972, was properly made under the Trust provisions, with subtrust 2 receiving 

27 I a 35.507% interest in the Texas oil property and subtrust 3 receiving a 64.493% 

28 interest in the Texas oil property. 

ciAmorpm.mxi-nlits-Now,Iii 1iidiii i 	 4 of 17 



8 

9 

1 0 

11 

12 

13 

14 

15 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2.8 

B. 	The Court adjudges and determines that even if the allocation ofthe Texas 

2 oil property made following the death of William in 1979, in conjunction. with the 

3 filing ofhis Federal. and. Texas Estate Tax Returns, was not properly or accurately made 

4 between the two subtrusts, Eleanor's claim and effort to now challenge the allocation 

5 and assert an interest greater than 35.507% in the Texas oil property being in satrust 

6 2, is too late and barred under the doctrine of ladies, thereby making the actual division. 

7 made final and binding upon her. 

C. 	Eleanor's Countermotion for Summary Judgment is hereby denied, 

D. 	On or before March 2, 2015, Eleanor shall provide to Jacqueline and 

Kathryn an accounting of the Texas oil property income received by the Trust from 

January 1, 2012, through the entry of this Summary Judgment, showing the total 

income received, expenses incurred, and any distributions made of the income. Within 

30 days following the entry of this Summary Judgment, Eleanor shall reimburse and 

pay to Jacqueline and Kathryn any portion of their 65% share of the Texas oil property 

income which was not distributed to them during this period of time. From and after 

the entry of this Summary Judgment, 35% of the Texas oil property income shall be 

distributed to Eleanor as beneficiary under subtrust 2, and 65% of the income shall be 

distributed equally between Jacqueline and Kathryn as beneficiaries under subtrust 3 

and the MTC Living Trust. 

E. 	Eleanor's Counterclaim for wrongful interference with contract asserted 

with her Answer and Counterclaim filed herein on February .10, 2014, is hereby 

dismissed without prejudice. 

F. 	The Court adjudges and determines that the positions of each of the 

parties, seeking the correct interpretation of the Trust provisions as to entitlement to 

the Texas oil property, were not asserted in bad faith, and that therefore good cause to 

impose the no-contest penalties does not exist and such claims, both Eleanor's claim 

on the one hand, and. Jacqueline's and Kathryn's claim on the other hand, are denied 

with prejudice. 
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G. 	Each of the parties is directed to file further briefing on the following 

9 issues with the Cout on. or before March 2, 2015, which issues and matters will he 

3 resolved, by the Court at the next hearing in these proceedings, hereby set on March 20., 

4 	2015, at 10;00a.in.: 

	

5 	1) 	In the event there is no formal splitting of the Texas oil property between 

6 subtrust 2 and subtrust 3 at this time, is there cause to remove Eleanor as Trustee and 

7 appoint Jacqueline as the successor Trustee of the Trust and the subtrusts thereunder? 

8 If cause does not exist for Eleanor's removal, would it still be better to appoint a 

9 neutral successor Trustee? 

	

10 	2) 	Should the interests of subtrust 2 and subtrust 3 in the Texas oil property 

1.1 now be formally split and allocated with deeds from the main Trust to the subtrusts, so 

12 the parties can go their separate ways in dealing with their interests in the Texas oil 

13 properties, subject to the terms of the Trust with respect to subtrust 2? The Court wants 

14 the parties to provide recommendations from qualified persons knowledgeable with 

15 respect to the Texas oil and mineral rights and the potential harm or benefit that could 

16 result in a splitting of the interests between the parties, and whether or not such 

17 division of interests could adversely affect the value and future ownership of the 

18 interests hereafter. 

	

19 	3) 	Lastly, with respect to the claim Jacqueline and Kathryn have made for an 

20 award of attorney's fees against Eleanor, the Court directs the parties to provide their 

21 argument and basis for their positions on the award of attorney's fees and costs against 

22 Eleanor in briefing filed on or before March 2, 2015, for the Court to then resolve at 

23 the scheduled hearing on March 20, 2015. 

	

24 	H. 	The parties shall each sign a Stipulation and Order for Dismissal of the 

25 Appeal presently pending in Nevada Supreme Court Case No. 66231, filed by Eleanor, 

26 appealing a portion of the Court's Order in these proceedings entered on July 7, 2014. 

	

27 	I. 	The Court retains jurisdiction over the Trust pending the finalization and 

28 resolution of the remaining issues mentioned above, to be addressed hereafter at the 
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2 State Bar No. 8875 
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4 Las Vegas, NV 89137-1655 
Telephone: (702) 255-4552 

5 fa.x: (702) 255-4677 
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6 Attorneys for Jacqueline M. Montoya 

7 
8 WHITNEY B. WARNICK, ESQ. 

Nevada Bar No 001573 
9 ALBRIGHT, STODDARD, WARNICK &ALBRIGHT 

801 South Rancho Drive, Suite D-4 
10 Las Vegas, Nevada 89106 

Tel (702) 384-7111 
Fax: (702) 384-0605 
gmaaalbrightstod.dard.com   
Attorneys for Kathryn A. Bouvier 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the 

THE W. N. CONNELL and MARJORIE 
T. CONNELL LIVING TRUST, dated 
May 18, 1972, 

3 

11 

20 

CLERK OF THE COURT 

Case No. F-09-066425-T 
21 
	 A non-testamentary trust. 	Department XXVI, LTC 

22 

NOTICE OF ENTRY OF 
23 	 ORDER ON SUMMARY JUDGMENT 

24 	
NOTICE IS HEREBY GIVEN THAT: 

25 	
The "Order On Summary Judgment" was entered April 15, 2015 and filed 

26 

27 

28 
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April 16, 2015 in the above entitled matter, a copy of which is attached hereto. 

Respectfully submitted by: 
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1 	 Certificate of Mailing 
, 

I, the undersigned, hereby certify that on  git-L://7,- et.V.)  , I mailed a copy ofthe 

"Notice of Entry of Order On Summary Judgment" that has been filed in this proceeding, 

to each person named below by first-class mail, addressed as follows: 
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6 	Dale A. Hayes, Esq. 
Liane K, Walr.ayania, Esq. 

7 Marquis Aurbach Coffing 
10001 Park Run Drive 

8 Las Vegas, NV 89145 
Attorneys for Eleanor Connell Harman Ahern 

Jacqueline M. Montoya 
3385 Maverick Street 
Las Vegas, NV 89108 
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10 

11 

Albright Stoddard Warnick & Albright 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Attorney for KathrynA. Bouvier 

15 

An employee of: 
THE RUSHFORTH FIRM, LTD. 
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I. 

1 
	 clit. keg._ 

CLERK OF THE COURT 

3 

• Nev ada Bar No. 008875 

JUDG 
JOSEPH I. POWELLESQ_ 

THE R.USHFOR.TH  FIRM, LTD. 
9505 Hillwood Drive, Suite 100 
Las Vegas, Neva& 89134 

4 Tel: (7021 255-4552 
Fax: (702 255-4677 

5 jac.y41.1.3 	iforth, net 
ttorney..v jar Jacqueline M. Montoya 

WH] TNEY B. WARNICK, E.SQ • 
Nevada Bar No, 001573 
ALBRIGHT,STODDARD, WARN gag. & ALBRIGITF 
801 South Rancho Drive, Suite D-4 
Las Vegas Nevada 89106 
Tel: (7025 384-7111 
Fax: (702) 384-0605 

albri  
ttorneys for Kathryn A. Bouvier 

DISTRICT COURT 
CLARK COUNTY, NEVADA 
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In the Matter of 
THE W. N. CONNELL AND MARJORIE 
T. CONNELL LIVING TRUST, Dated 
May 18, 1972, 

CASE NO. P-09-066425 
DEPT NO. XXVI (26) 

Date of Hearing: January 30, 2015 
Time of Hearing: 10:00a.m. 

An Inter Vivos Irrevocable Trust, 

SUMMARY JUDGMENT 

The current proceedings were commenced with the filing on September 27, 

2013, of a PETITION FOR DECLARATORY JUDGMENT REGARDING LIMITED 

INTEREST OF TRUST ASSETS PURSUANT TO NRS 30.040, NRS 153.031(1)(E), 

AND NRS 164.033(1)(A). This Petition was filed by Jacqueline M. Montoya 

("Jacqueline") as Trustee of the MTC Living Trust, and on her behalf and that of 

Kathryn A. Bouvier ("Kathryn"), her sister, as beneficiaries under the IvITC Living 

Trust. During these proceedings several other Petitions, Motions, and Pleadings have 

been filed by the parties, including those summarized in the chart attached hereto as 

Exhibit "A". 
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On December 23, 2014, Jacqueline and Kathryn filed an opposmoN-  TO 

ELEANOR. C. AHERN'S -MOTION TO DISMISS PETITION FOR DECLARATORY 

3 JUDGMENT FOR FAILURE TO STATE A CLAIM UPON WHICH RELIEF CAN 

4 BE GRANTED; AND, COUNTERIvIOTION OF KATHRYN A, BOUVIER. AND 

5 JACQUELINE M. MONTOYA FOR SUMMARY JUDGMENT ON PETITION FOR 

6 DECLARATORY JUDGMENT, FOR DAMAGES AND ASSESSMENT OF 

7 PENALTIES. Thereafter, on January 2, 2015, Eleanor Connell Hartrnan Ahern 

8 ("Eleanor") tiled an OMNIBUS OPPOSITION TO ( I.) PETITION FOR 

9 DETERMINATION OF CONSTRUCTION AND INTERPRETATION OF 

IC LANGUAGE RELATING TO TRUST NO 2, AND (2) PETITION FOR 

11 CONSTRUCTION EFFECT OF PROBATE COURT ORDER; AND 

12 COUNTERMOTION FOR. SUMMARY JUDGMENT. The parties agreed at the 

13 hearing on January 30, 2015, that their above-denominated Countermotions for 

14 Summary Judgment, and the claims and defenses asserted therein, subsumed all of the 

cf) 
	

15 prior Petitions, Motions and Pleadings, and their defenses and claims asserted therein, 

16 as well as those briefed and discussed in the further replies, oppositions and 

17 supplements to their Countennotions, 	 7 * - 	 -Exhibit 

18 (W' (other than Jacqueline's and Kathryn's Motion for Leave to Amend Pleadings filed 

19 herein on janufury 12, 2015). Therefore, it was agreed, and the Court recognized, that 

20 the parties' claims and defenses in these proceedings could be resolved summarily by 

23 the Court in its adjudication of the parties' said Counterniotions for Summary 

22 Judgment 

23 	After reviewing the Countennotions for Summary Judgment, and the 

24 presentation of argument for and rebuttal against the Countennotions by the parties, the 

25 Court finds as follows: 

26 	1. 	A proceeding involving the subject Trust was initially commenced in 2009 

27 by Eleanor, as Trustee of the W.N. Connell and Matjorie T. Connell Living Trust, 

28 dated May 18, 1972 (herein referred to as the "Trust"), with an unopposed Petition to 
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obtain a Court order clarifying to whom subtrust benefits would be paid upon her 
death. The Court assumed jurisdiction over the Trust, recognizing that Eleanor, 

Trustee, was a Nevada resident, and the 'Trust provisions provided that it would be 
administered pursuant to Nevada. law. The unopposed Petition was consented to by 
Jacqueline and Klathiyit as contingent beneficiaries of subtrust No. 2 under the Trust, 
and the Court approved the Petition by Order filed herein on September 4, 2009. 

Pursuant to the Order, the Trust was reformed to provide that Jacqueline and. Kathryn 
were designated as the beneficiaries under subtrust No 2 upon the death of Eleanor, 

which had not theretofore been clearly delineated in the Trust provisions. In addition, 
Jacqueline was designated as the successor Trustee under the Trust upon the death or 
removal of Eleanor as- the Trustee. 

	

2. 	When the Trust was created in 1972, community property ofW.N. Connell 

("William") and Marjorie T. Connell ("Matiorie"), along with two parcels o f Willi am's 
separate real property, were transferred to the Trust. One parcel of William's separate 
property was located in Clark County, Nevada. The other parcel consisted of a parcel 

of real property and oil, gas and mineral rights relating thereto, located in Upton 
County, Texas (hereinafter "Texas oil property"). In 1975, William and Marjorie, as 

Trustees, deeded the Clark County, Nevada, separate property from their Trust to 
e c  Aar-a 

Eleanor, personally, it having aia1ue at the time, based upon the transfer tax paid, of 

20 approximately $55,000.00. 

2] 	3. 	The dispute in these Trust proceedings relates to the ownership of and 

22 entitlement to income from the Texas oil property. At the time of William's death on 

23 November 24,1979, the Texas oil property was the only remaining separate property 

24 of William which had been titled in the Trust. The Trust provisions created two 

25 subtrusts upon the death of William in 1979 (referred to in the Trust as Trust No. 2 and 

26 Trust No. 3, and hereinafter referred to as "subtrust 2" and "subtrust 3"). Income 

27 allocated to subtrust 2 was payable to Eleanor during her lifetime. Marjorie was the 

28 beneficiary of the income and assets under subtrust 3, including the right during her 
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lifetime, at her election, to receive the assets outright free of trust. She was also given 

the option of appointing the benefits under subtrust 3 in her Will to whomever she 

3 desired. If she failed to remove the assets from subtrust 3 during her lifetime, or to 

4. appoint then under her will, the benefits and assets under subtrust 3 would have 

5 II devolved by defa.0 Li. to Eleanor. 

4. Under the Trust provisions, Article 5,Ecab.P, Section C.3, subti-ust 3 was 

to be funded with Marjorie's separate property, her share of the community property, 

and a. portion of William's separate property. The portion of William's separate 

property to be allocated to subtrust 3 is determined by the provisions in Article THIRD 

of the Trust. These provisions state: 

"MIRD: MARITAL DEDUCTION. The Trustee shall allocate to Trust No, 3 
from the Decedent's separate property the -fi-actional share of the said assets which is 
equal to the maximum marital deduction allowed for federal estate tax purposes. . • in 
making the computations and allocations of the said property to Trust No. 3 as herein. 
required, the determination of the character and ownership of the said property and the 
value thereof shall he as finally established for federal estate tax. purposes." 

5. Federal and Texas Estate Tax Returns were filed for William's estate 

following his death. At the time of these proceedings, a copy of the Federal Estate Tax 

Return could not be located, even the IRS no longer maintaining a copy thereof. 

However, a copy of William's Texas Estate Tax Return, and a copy of the Closing 

Letter for his Federal Estate Tax Return were available. The Texas Estate Tax Return 

basically duplicated the information provided on the Federal Estate Tax Return, thereby 

providing how William's estate was allocated and distributed on the Federal Estate Tax 

Return. Daniel T..Cierety, CPA, an expert witness for Jacqueline and Kathlyn, also 

verified in his Report that the Texas Estate Tax Return used the property allocations 

made on the Federal. Estate Tax Return, and that the two Returns were consistent. 

6. Under these two Estate Tax Returns, a 64.493% interest in the Texas oil 

property was allocated to Marjorie, the beneficiary under subtrust 3, and the remaining 

35.507% interest in the Texas oil property was allocated to Eleanor, the beneficiary 

under subtrust 2. Further, as provided under Article THIRD, quoted above, this 
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1 

3 

2 in that property between subtrust 2 and subtrust 3 under the Trust. For puipcses of 

allocation of interests in the Texas oil property determined the allocation of interests 

convenience, the interests in the Texas oil property are rounded to 65% and 35%. The 

4 title 1:0 	 as o the Texas oil property h remained in the main Trust to the pi -esent day. 

5 

	

7. 	Upon. William's death, Maijorie became the sole acting Trustee for the 

main Trust, and. the subtrusts thereunder, Pursuant to Article sLCON. Section C.6 

7 of the Trust, and shortly after William's death in 1980, Eleanor was appointed by 

8 Marjorie to be the co-trustee with her over William's separate property remaining in 

9 the Trust; that is, over the Texas oil property which had been allocated between 

10 subtrust 2 and subtrust 3. A copy of Eleanor's appointment as.co-trustee, along with 

11 a copy of the Trust, was recorded with the Upton County Texas Recorder's Office. 

12 	8. 	Thereafter, Marjorie sent letters to the oil companies with wboin the Trust 

13 had leases, advising them of William's death and that she and Eleanor were co-trustees 

14 over the Texas oil property owned by the Trust_ She directed that all fuither documents 

15 which needed to be signed with the oil companies thereafter recognize the, need for her 

and Eleanor's signature. 

	

9. 	From the time of William's death and the allocation of interests in the 

18 Texas oil property between subtrust 2 and subtrust 3, until Marjorie's death on May 1, 

19 2009, Eleanor was paid 35% of the Texas oil property income and Marjorie was paid 

20 the remaining 65% of the income. Each was allocated a K-1 showing her receipt of her 

21 share of the income, and each included the income in her annual Federal Income Tax 

22 Returns. 

23 	10. 	Prior to her death, on January '7, 200g, Marjorie executed her last Will 

24 and Testament, wherein she exercised her Power of Appointment over the assets and 

25 benefits under subtrust 3, appointing them to Jacqueline and Kathyrn as beneficiaries 

26 under her MTC Living Trust. Following Marjorie's death, Eleanor, Jacqueline and 

27 Kathryn met with David Strauss, Esq, Ivlarjorie's estate planning attorney. Mr. Strauss 

28 bad previously provided Eleanor with a copy of Maijorie's Will containing the exercise 
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ofher Power of Appointment over subtrust 3. In their meeting, he discussed with them 

2 Maijorie's exercise of the Power of Appointment transferring to Jacqueline and 

3 Kathryn the rights and interests of Marjorie under subtrust 3 of the 'Frust, thereby 

4 entitling Jacqueline and Kathryn to receive the approximate 65% share of income being 

5 generated by the Texas oil, property gOing forward. 

6 	11. No one expressed any objection to what Mr. Strauss had advised them. 

7 Thereafter, in the filing of Marjorie's Federal Estate Tax Return., the value, of the 65% 

8 interest in the Texas oil property allocated to Marjorie under the Trust was included 

9 within her Federal taxable estate and Estate Tax Return, increasing the value of her 

10 estate to a taxable estate, requiring the payment of over $140,000.00 in Federal Estate 

taxes. Most of Marjorie's estate at the time of her death, through her N4TC Living 

12 Trust, went to Jacqueline and Kathryn in equal shares. However, in addition to several 

13 smaller bequests to friends, Marjorie also bequeathed to Eleanor, through the MTC 

Living Trust, the sum of $300,000.00. 

12, From the time of Maijorie's death until approximately June, 2013, the 

income from the Texas oil property was allocated with Eleanor continuing to receive 

a 35% share, and Jacqueline and Kathryn receiving the remaining 65% share. In June, 

2013, Eleanor as the sole acting Trustee of the Trust, stopped further income 

distributions to Jacqueline and Kathryn, asserting at that time that she was entitled to 

100% of the income from the Texas oil property. This led to the filing by Jacqueline 

on September 27, 201.3, of the PETITION FOR DECLARATORY JUDGMENT 

REGARDING LIMITED INTEREST OF TRUST ASSETS PURSUANT TO NS 

30,040, NR.S 151031(1)(E), AND NRS 164.033(1)(A), 

13, Prior to asserting her right to 100% of the income from the Texas oil 

property in June, 2013, and the cutting off of any further income distributions from the 

Trust to Jacqueline and Kathtyn, Eleanor bad never asserted a claim or right to more 

than 35% of the Texas oil property income as the lifetime beneficiary to income under 

subtrust 2. However, in her pleadings and documents filed in these proceedings, she 
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claims she was aware of an alleged mistake made in the allocation of the Texas oil 

2 property between subtrust 2 and subtrust 3 shortly after the death. of William in 1979. 

3 However, rather than assert a claim to all of the income, or otherwise make a claim or 

4 start a legal action, Eleanor testified that she decided. to do nothing. At one point in 

5 these proceedings she testified her pleadings and documents Wed that her inaction 

was motivated by a fear that it would upset Marjorie if she made a claim to more than 

a 35% interest. She also testified in these proceedings that her inaction was due to the 

fact she was happy to allow Marjorie to have 65% of the Texas oil property income, 

9 feeling she was being generous and helping to support her mother. She asserted the 

same motivation of generosity as the basis for her allowing Jacqueline and Kathryn to 

continue receiving a 65% share of the Texas oil property income following the death 

of Marjorie in 2009, and until her stoppage of income distributions to them in June, 

2013. 

,14 	14. Flowever, in 1983, as testified to by Robert Hartman in his affida.vit, in the 

15 course of Eleanor's divorce proceeding from him, her right to only 35% of the Texas 

16 oil property income was asserted and relied upon by the Court in its division of 

17 property and determination of his support rights and obligations to Eleanor and. their 

g two children. Then, a few years later, as shown on an estate planning intake sheet, 

19 when Eleanor met with her own estate planning attorney, she advised him that she was 

20 only entitled to 35% of the Texas oil property income, and that Marjorie was the owner 

21 of the remaining 65% interest. 

22 	15. Although Eleanor claims she was being generous in giving to Marjorie 

23 65% of the Texas oil property income during the balance of Iviarjorie's life following 

24 the death of William in 1979, Marjorie's communications and conduct supported her 

25 belief that she owned the rights to 65% of the Texas oil property income as the 

26 beneficiary under subtrust 3, This is confirmed in several memoranda/letters prepared 

27 by Marjorie, arid in the inclusion of the 65% interest in her taxable estate at the time 

28 of her death. 
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16. To summarize, no evidence was produced by Eleanor of any claim or 

assertion being made by her to anyone else to a right to more than. 35% of the Texas oil 

property income from the time of William's death until June, 2013, when she first 

asserted her claim to 100% of the income by cutting off income distributions lo 

Jacqueline and Kathryn, Further, Marjorie never communicated or acknowledged to 

anyone else that she was not entitled to 65% of the Texas oil property income, always 

ac-ting consistently with owning a right to the income under the Trust allocation of the 

Texas oil property made following William's death in 1979. 

17. As purported evidence supporting her claim to 100% of the Trust income 

from the Texas oil property, Eleanor presented copies of Division Orders and Leases 

between the oil companies and the 'Trust relating to the Texas oil property. From the 

time that Eleanor was made co-trustee with Marjorie over William's separate property 

owned by the Trust until approximately 1989, it appears that in signing the Division 

Orders and Leases with the oil companies, Marjorie and Eleanor provided their 

personal Social Security Numbers as a tax identification number when such a number 

was requested by the oil companies. However, apparently after it was brought to their 

attention by an oil company that the Trust was the owner o f the Texas oil property and 

not themselves personally, and the oil company requested and recommended that a tax 

identification number for a Trust be provided, in approximately 1989, Maijorie and 

Eleanor started providing a tax identification number to the oil companies which had 

been assigned by the IRS to subtrust 2. They never provided the tax identification 

number which had been assigned by the WS to subtrust 3. However, the Court was not 

provided with any dates on when subtrust 2 and subtrust 3 were first assigned tax 

identification numbers. 

18. Nevertheless, and notwithstanding a. tax identification number for subtrust 

2 was the only tax identification number apparently given to the oil companies from 

and after 1989, in the actual allocation of income received from the Texas oil property, 

and in the issuance of lc l's and the filing of their Federal Income Tax Returns, 
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28 

Eleanor's share of the income was always a 35% share and Marjorie, while she was 

alive, always received the remaining 65% share. Following Madoric's death, the 65% 

3 share went to Jacqueline and Kathryn until the cessation of distributions by Eleanor in 

4 ,i1=, 2013. 

5 	1.9. 	Eleanor also a.sserted that the Trust. was a special Trust c;=teci to retain 

6 the Texas oil property for the benefit of only William and his blood descendants, 

7 However, since at the time of William's death, the only separate property of his that 

8 remained in the Trust was the Texas oil property, pursuant: to the Trust provisions, a 

9 portion of that property had to be allocated to subtrust 3 in order to obtain the 

10 maximum Marital Deduction for Federal Estate Tax savings. In following the Trust 

Li provisions, the Texas oil property could not all be allocated to subtrust 2. Further, 

whatever William's intent may have been when he and Marjorie first created the Trust 

in 1972,   by their deeding the Clark County, Nevada, separate property to Eleanor in 

1976, William knew that the only remaining separate property of his in the Trust at the 

time of his death would be the Texas oil. property .  

20. Lastly, in support of her position, Eleanor asserted. that Jacqueline and 

Kathryn acknowledged that she owned rights to all of the income from the Texas oil 

property by their consents to and verifications of the 2009 Petition Eleanor filed to 

clarify ownership of subtrust 2 upon her death. Eleanor asserted that in this Petition 

there are statements averring that she owned the rights to all of the Texas oil property 

income. However, the Petition's language can also be read as asserting that Eleanor's 

right to income from the Texas oil property only refers to her 35% interest. More 

significantly, the 2009 Petition was not filed to clarify rights to the Texas oil property 

24 income. Rather, it was a consentient Petition with the purpose only of clarifying 

entitlement to the benefits of subtrust 2 upon Eleanor's death, and to designate a. 

successor Trustee for the Trust upon her death, 

21. Based upon the foregoing undisputed facts presented to the Court with the 

Affidavits and documentary evidence submitted by the parties with their 
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1 

1 Countermotiong and briefs, and from the argument of counsel at the hearing, the Court 

2 fi nds that Eleanor's interest in the Texas oil properly income, as the beneficiary under 

3 subtrust 2 of the Trust, is limited to a 35% share, and her claim to all Of the income is 

4 not supported in any way by the facts in this case. The remaining 65% share belongs 

5 II to subtrust 3 and Jacqueline and Kathryn, equally, as the beneficiaries under the hirrc 
6 Living Trust, as bequeathed and appointed, to them by Maijorie in her Will. While title 

to the Texas oil property remains titled. in. the main Trust, in the event a division of the 

title now needs to be made between the two sub trusts, such division should be made 

as recognized in the Trust administration, with the filing of William's Estate Tax 

tO Returns, and the allocation between the subtrusts resulting therefrom, with a 35% 

interest being deeded to subtrust 2, and a 65% interest being deeded to subtrust 3 (and 

12 thereafter said 65% interest being deeded o the MTC Living Trust, with jaquelite and 

13 Kathryn as equal beneficiaries, should that be their request). Accordingly, Jacqueline's 

14 and Kathryn's Countemotion for Summary Judgment regarding ownership of the 

15 Texas oil property should be granted; and, Eleanor's Countennotion for Summary 

16 Judgment should be denied. 

17 	22. While the Court finds that Jacqueline's and Kathryn's claim to 65% of the 

18 Texas oil property and income is supported by the facts and merits of the case, and that 

19 Eleanor's claim to more than 35% is not supported by the facts and merits of the case, 

20 regardless of the merits of Eleanor's position, her claim to more than 35% of the 

21 income from the Texas oil property cannot be supported or allowed for equitable 

22 reasons because she has been guilty oflaches in asserting her claim. Her assertion of 

23 a claim to 100% of the income in June, 20.13, inakes no sense after failing in anyway 

24 to assert a claim to more that 35.% of the income prior to that time. During 

25 approximately 34 years, from the death of William and her admitted awareness of the 

26 allocation of the Texas oil property under the Trust provisions, until her first assertion 

27 of a claim to more than 35% of the income in June, 2013, Eleanor never filed a claim 

28 in any court, or otherwise asserted a claim or right to more than 35% of the income, 
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During this time, material documentary evidence, such as William's Federal Estate Tax 

2 Return has been lost. During this time key witnesses, such as the accountant and other 

3 professionals who prepared and filed William's. Estate Tax Returns, as well as Marjorie 

4 herself; have died. During this time period Jacqueline and K.athryn, and Mai j one while 

5 she was living, made decisions affecting their personal and .financiar well-being in 

6 reliance upon Eleanor's acceptance o f the Texas oil property allocation under the Trust, 

7 based upon her conduct and failure to make any challenge of the allocation. Eleanor's 

claim to all of the income first asserted in approximately June, 2013, is made far too 

9 late and has caused prejudice to Jacqueline and Kathryn because of the loss of evidence 

and testimony of key witnesses, clearly requiring a rejection of Eleanor's position and 

claim in these proceedings under the equitable doctrine of ladies. 

23. Concern was expressed by Jacqueline and Kathryn to Eleanor, through 

counsel, during 2014 as to the status of funds Eleanor was required to hold in trust On 

their behalf should the Court rule in their favor in these proceedings. An accounting 

was requested from Eleanor's former counsel, and they were in the process of preparing 

the same when Eleanor dismissed her former counsel and engag.ed new counsel. 
4fr 	 pcy 	 do-cc L .2, 02 0/5-  dicr, 

Eleanor d: ;-: 	 a6countrng for the Texas oil 

18 property income, including the providing of information to Jacqueline and Kathryn 

19 showing the total income received, expenses incurred, and distributions made of the 

20 income from the beginning of 2012 to the present. Any income which should have 

21 been distributed to Jacqueline and Kathryn during this time period, shalt be accounted 

22 for and reinibursed to them by Eleanor within 30 days from the date this judgment is 

23 entered. 

24 
	

24. 	DtrAL1E 
	niI att c u nereto—a 

	64 A tS Jacqueline and 

25 Kathryn filed a Motion for Leave to Amend Pleadings, which was set for hearing on 

26 January 30, 2015. As noted in this Motion and the Supplement thereto, they filed their 

27 Motion out of an abundance of caution in that Eleanor in her briefing in support of her 

28 Countermotion indicated that she did not feel Jacqueline and Kathryn had. properly 
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pleaded all of their claims for relief and defenses for consideration by the Court at the 

scheduled. hearing. While .1 -Reg cline and Kathryrt disagreed with Eleanor's pleading 

concerns, the pleadings and heari n gs in these iroceed ings had become disjointed in that 

a companion. Will Contest case, filed with this Court by Eleanor in Case No. P-14- 

080595-E, intervened to suspend and continue the Trust matters until after the Will 

Contest case was resolved. The Will Contest was resolved with a Stipulation for 

7 Dismissal in early January, 2015. Further, Eleanor has been represented by three 

8 different sets of attorney's in these proceedings. Her current attorneys only 

9 commencing representation in late November, 2014, and they were not initially familiar 

10 with the prior proceedings in this case and the effect of the Will Contest case 

ii intervention, In any event, the Court finds that the initial pleadings filed on behalf of 

12 Jacqueline and Kathryn in these proceedings properly plead the claims for relief and 

13 the defense that the Court has relied upon in granting Judgment to them in these 

14 proceedings. Eleanor clearly had notice of the pleadings and in fact the patties 

15 negotiated over all of the claims for relief and the affirmative defenses alleged by 

16 Jacqueline and Kathryn in concerted settlement negotiations in October, 2014, and such 

17 claims and defenses were contained in the several Petitions and Motions filed during 

18 the proceedings. In particular the defense of laches was mentioned in -the context of 

19 equitable defenses mentioned in the initial pleading, and was the subject of a Motion 

20 to Dismiss and reolve the case summarily both in late 2013 and. in early 2014. 

21 Accordingly, the Court finds that there is no reason to file an Amended Pleading in 

22 these proceedings and Jacqueline and Kathryn's Motion seeking permission to file the 

23 same is considered moot and resolved. 

24 	25_ There are still some claims and issues that the Court is not resolving at this 

25 time. Eleanor filed a. counterclaim for wrongful interference with contract with her 

26 Answer and Counterclaim filed herein on February 10, 2014. The Court finds that this 

27 Counterclaim should. be  dismissed without prejudice at this time, since the issues 

28 therein were not addressed by the Court in the January 30, 2015 }  hearing, but it seems 
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that the issues would be resolved with its decision herein on the Countermotions, 

2 Nevertheless, if Eleanor believes she has a valid claim still against Jacqueline for 

wrongful interference with contract, as asserted. in her Answer and Counterclaim, she 

4 ig free to reassert the same. 

	

5 	26. Each of the parties asserted a claim against the other in these proceedings 

6 seeking to have the Court enforce the no-contest clause contained in the Trust against 

7 the other party. The Court finds that the positions of each of the parties, seeking the 

correct interpretation of the Trust provisions as to entitlement to the Texas oil properly, 

9 were not asserted in bad faith, and that therefore good cause to impose the no-contest 

10 penalties does not exist and such claims are denied with respect to both parties, Eleanor 

on the one hand, and Jacqueline and Kathryn on the other hand. 

	

12 	27. There still remains the issues and concerns of who will serve hereafter as 

13 the 'Trustee of the Trust, and whether or not the interests of subtrust 2 and subtrust 3 

14 in the Texas oil property should now be formally split and allocated with deeds from 

i s the main Trust to the subt-rusts, so the parties can go their separate ways in dealing with 

16 their interests in the Texas oil, properties, subject to the terms of the Trust with respect 

17 to subtrust 2. Clearly, under the Trust provisions, the beneficiaries under sub trust 3 are 

18 granted the right to remove their interest in the Texas oil property out of the main Trust 

19 and subtrust 3, to be owned independently by the MTC Living Trust and Jacqueline 

20 and Kathryn as beneficiaries thereunder. However, the Court is directing the parties 

21 to submit to the Court, on or before March 2, 2015, information regarding the 

22 feasibil ity and effect of now splitting the Texas oil property between subtrust 2 and 

23 subtrust 3 (or the MTC Living Trust), and whether or not such division of interests 

24 could adversely affect the value and future ownership of the interests hereafter. The 

25 Court will set a hearing to consider this issue on March 20, 2015, at 10:00a.m. 

	

26 	28. With respect to whether or not Eleanor should be able to continue serving 

27 as Trustee, to address both Jacqueline's and Kathryn's position that she should be 

28 removed for breach of her duties as Trustee, and Eleanoes position that she is not 
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disqualified from serving, the Court also is directing the parties to provide a brief in 

2 support of their positions, filed on or before March 2, 2015, with the issue to then be 

3 addressed by the Court at the hearing on March 20, 2015, 

29. Lastly, with respect to the claim Jacqueline and Kathryn have made .for an 

5 award of attorney's fees against Eleanor, the Court is directing that the parties file with 

their briefs due on or before March 2, 2015, their argument and basis for their positions 

on the award of attorney's ibes and costs against Eleanor for the Court to then resolve 

at the hearing on March 20, 2015. 

30. In addition to the matters addressed at the hearing on January 30, 20.15, 

there is a pending appeal to the Nevada Supreme Court, assigned Case No. 66231, filed 

by Eleanor, appealing a portion of the Court's Order in these proceedings entered on 

July 7, 2014, With the resolution of issues in this case as herein provided, the matter 

on appeal is now rendered moot. Therefore, the parties should submit a stipulation to 

the Nevada Supreme Court dismissing that appeal. 

JUGMENT 

Pursuant to NRCP Rule 56, the Court finds that the pleadings and other 

documents filed herein, together with the affidavits and documentary evidence 

presented, show there is no genuine issue as to any material fact and that Jacqueline 

and Kathryn are entitled to judgment against Eleanor as a matter of law in these 

proceedings. Therefore, and based upon the foregoing findings, good cause exists to 

now render judgment against Eleanor, in favor of Jacqueline and Kathryn, as follows: 

A. Jacqueline's and Kathryn's Countennotion for Summary Judgment is 

granted in part as lierei nafter provided. The Court hereby declares, adjudges and 

determines that the allocation of interests in the Texas oil property between subtrust 2 

and subtrust 3, under the W.N. Connell and Marjorie T. Connell Living Trust, dated. 

May 18, 1972, was properly made under the Trust provisions, with subtrust 2 receiving 

a 35.507% interest in the Texas oil property and subtrust 3 receiving a 64.493% 

interest in the Texas oil property. 
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E. 	The Court adjudges and determines that even ifthe allocation of the Texas 

2 oil property made following the death of William in 1979, in conjunction with the 

3 filing of his Federal and Texas Estate Tax Returns, was not properly or accurately made 

4 between the two subrusts, Eleanor's claim and effort to now challenge the allocation 

5 and asser[ an interest greater than 35.507% in the 'Texas oil property being in subtrast 

6 2, is too late and barred under the doctrine oflaches, thereby making the actual division 

7 made final and binding upon her. 

	

8 
	

C. 	Eleanor's Countermotion For Summary Judgment is hereby denied. 

	

9 
	

0. 	On or before March 2, 2015, Eleanor shall provide to jacqueline and 

10 Kathryn an accounting Of the Texas oil property income received by the Trust from 

i January 1, 2012, through the entry of this Summary Judgment, showing the total 

12 income received, expenses incurred, and any distributions made of the income. Within 

13 30 days following the entry of this Summary judgment, Eleanor shall reimburse and 

14 pay to Jacqueline and Kathryn any portion of their 65% share of the Texas oil property 

15 income which was not distributed to them during this period of time. From and after 

16 the entry of this Summary Judgment, 35% of the Texas oil property income shall be 

17 distributed to Eleanor as beneficiary under subtrust 2, and 65% of the income shall be 

18 distributed equally between Jacqueline and Kathryn as beneficiaries under subtrast 3 

19 and the MTC Living Trust. 

	

20 	E. 	Eleanor's Counterclaim for wrongful interference with contract asserted 

21 with her Answer and Counterclaim filed herein on February 10, 2014, is hereby 

22 dismissed without prejudice. 

	

21 	F. 	The Court adjudges and. determines that the positions of each of the 

24 parties, seeking the correct interpretation of the Trust provisions as to entitlement to 

25 the Texas oil property, were not asserted in bad faith, and that therefore good cause to 

26 impose the no-contest penalties does not exist and such claims, both Eleanor's claim 

27 on the one hand, and. Jacqueline's and Kathryn's claim on the other hand, are denied 

with prejudice. 
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1 
	

0. 	Each of the parties is directed to file further briefing on the following 

2 issues with the Court on or before March 2, 201.5, which issues and. matters will he 

3 resolved by the Court at the next hearing in these proceedings, hereby set on March 20, 

4 2015, at 10:00a. m.: 

	

5 	1) 	In the event. there is no formal splitting of the Texas oil property between 

6 subtrust 2 and subtrust 3 at this time, is there cause to remove Eleanor as Trustee and 

7 appoint Jacqueline as the successor Trustee of the Trust and the subtrusts thereunder? 

8 If cause does not exist for Eleanoes reinoval, would it still be better to appoint a 

9 neutral successor Trustee? 

	

10 	2) 	Should the interests of subtrust 2 and subtrust 3 in the Texas oil property 

ii now be formally split and allocated with deeds from the main Trust to the subtrusts, so 

12 the parties can go their separate ways in dealing with their interests in the Texas oil 

13 properties, subject - to the terms of the Trust with respect to subtrust 2? The Court wants 

14 the parties to provide recommendations from qualified persons knowledgeable with 

15 respect to the Texas oil and mineral rights and the potential harm or benefit that could 

16 result in a splitting of the interests between the parties, and whether or not such 

17 division of interests could adversely affect. the value and future ownership of the 

18 interests hereafter. 

	

19 	3) 	Lastly, with respect to the claim Jacqueline and Kathryn have made for an 

20 award of attorney's fees against Eleanor, the Court directs the parties to provide their 

21 argument and basis for their positions on the award of attorney's fees and costs against 

22 Eleanor in briefing filed on or before March 2, 2015, for the Court to tbeii resolve at 

23 the scheduled hearing on March 20, 2015. 

	

24 	H. 	The parties shall each sign a Stipulation and Order for Dismissal of the 

25 Appeal presently pending in Nevada Supreme Court Case No. 66231, filed by Eleanor, 

26 appealing a. portion of the Court's Order in these proceedings entered on July 7, 2014. 

	

27 	I. 	The Court retains jurisdiction over the Trust pending the finalization and 

28 resolution of the remaining issues mentioned above, to be addressed hereafter at the 
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Exhibit I 



Electronlcally Filed 
04120/2015 01:13:54 PM 

Marquis Aurbach Coifing 
Dale A. Hayes, Esq, 

2 Nevada Bar No. 3430 
Liane K. Wakayama, Esq. 

3 

	

	Nevada Bar No, 11313 
Candice E, R_enka,, Esq. 

4 Nevada Bar No. 11447 
10001 Park Run Drive 

5 Las Vegas, Nevada 89145 
Telephone: (702) 382-0711 

6 

	

	Facsimile: (702) 382.5816 
clhayes@maclaw.com  

7 lwakayama@maclaw.com  
crenka@maclaw,corn 

8 	Attorneys for Eleanor Connell Hartman 
Ahern, as Trustee 

9 

CLERK or THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of 
12 	 Case No.: 	P-09-066425-T 

THE W.N. CONNELL AND MARJORIE T. 	Dept. No.: 26 
13 CONNELL LIVING TRUST DATED May 18, 

1972, An Inter Vivos Irrevocable Trust. 

ORDER REGARDING THE ACCOUNTINc, BREACH OF FIDUCIARY DUTY 
16 	 cLAnvis AND AWARD OF ATTORNEY PEES  

17 	This matter, having come before the Honorable Gloria Sturman on March 20, 2015, 2015 

18 for summary judgment, Whitney B. Warnick, Esq. of the law firm Albright Stoddard, Warnick & 

19 	Albright appearing on behalf of Kathryn A. Bouvier, Joseph J. Powell, Esq. of the Rushforth 

20 Firm, Ltd. appearing on behalf of Jacqueline M. Montoya, and Dale A. Hayes, Esq. and Liane K. 

21 	Wakayama, Esq, of the law firm Marquis Aurbach Coffing appearing on behalf of Eleanor 

22 Connell Hartman Ahern, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust 

23 	dated May 18, 1972, the Court having considered the Brief Regarding Pending Issues; the Brief 

24 	Regarding Accounting, Fiduciary Duties, and Trust Administration; the Supplement to Brief 

25 	Regarding Pending Issues; the Supplement to Brief Regarding Accounting, Fiduciary Duties, and 

26 	Trust Administration; the Second Supplement to Brief Regarding Pending Issues, and the 

27 	underlying papers and pleadings, as well as the oral arguments of counsel, and good cause 

28 appearing therefore, the Court FINDS and ORDERS as follows: 
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Date of Hearing: March 20, 2015 
Time of Hearing: 10:00 am, 



I. 	At a hearing held on January 30, 2015, the Court ordered that Eleanor Connell 

2 

	

	Hartman Ahern, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust dated 

May 18, 1972 (the "Trust"), to produce an Accounting. The Court further ordered the parties to 

4 	submit simultaneous briefing on the removal of Eleanor as trustee, an award of attorney fees and 

5 	the best way for the Trust's administration to continue, 

6 	2. 	The Court set a hearing on the remaining issues to be held on March 20, 2015, 

7 	 UNDISPUTED FACTS  
The Aceounthm 

3. On March 13,. 2015, Eleanor filed a Brief regarding the Accounting, fiduciary 

duties and trust administration ("Eleanor's Brief"). 

4. Attached to Eleanor's Brief was an Accounting prepared by Certified Public 

Accountants, Garnett and King, for the time period of June 2013 through January 2015 (the 

"Accounting"), 

5. All expenses identified in the Accounting except for the $218,760.17 in Trustee 

fees are approved. The Court finds the Trustee fees unreasonable and not supported in any way, 

The Court further finds that it is improper for a Trustee to charge a 6% fee plus overhead 

expenses for staff and office space. The Court therefore finds that the easiest solution is to back 

out the Trustee's Fee from the Accounting as an unapproved expense; however, Eleanor may be 

entitled to compensation for her time in serving as Trustee. 

6. The $37,000 distribution to Jacqueline and Kathryn in June 2013 was for income 

earned and received by the Trust prior to June 2013. The Court therefore finds that the $37,000 

22 
	distribution should not be included in the Accounting as a credit to the 65% share that is to be 

23 
	held in trust for the benefit of Jacqueline and Kathyrn. 

24 
	7. 	Based on removing the $218,760.17 in Trustee fees and not crediting the $37,000 

25 
	distribution, the Court finds that a total of $2,163,758.88 shall be held in trust for the benefit of 

26 Jacqueline and Kathyrn, which represents their 65% share of the total net income received by the 

27 
	Trust from June 1, 2013 through January 31, 2015 

28 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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1 	8. 	The $500,000 on deposit with Fidelity Capital Inc. ("Fidelity Capital") is not a 

2 prudent investment. Nis 14 cf.. 4 VD).441 
3 	9, 	Aside from the $218,760,17 Trustee fees, the $37,000 distribution and the 

	

4 	$500,000 on deposit with Fidelity Capital, the Accounting is approved, 

	

5 	 Cutting Off the 65% Income  

	

6 	10. 	As Trustee of the Trust, Eleanor owed fiduciary duties to Jacqueline and Kathryn 

	

7 	as beneficiaries of the Trust 

	

8 	11. 	In June 2013, Eleanor cut off the 65% income stream of the net oil revenue in her 
4- ••., 4- 	 4 0Se 	 0464 ge.u.. 

9 capacity as Trustee of the Trust 	
4u-elf- s €.•3r 

, 
e tftiP 

	

1 0 	 CONCLUSIONS OF LAW 

	

11 	12. 	Pursuant to Nev. R. Civ. P. 56(b), "[a] party against whom a claim, counterclaim, 

	

12 	or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or 

	

13 	without supporting affidavits for a summary judgment in the party's favor as to all or any part 

	

14 	thereof." "The judgment sought shall be rendered forthwith if the pleadings. . . show that there 

	

15 	is no genuine issue as to any material fact that the moving party is entitled to judgment as a 

	

16 	matter of law," NRCP 56(c): The burden for demonstrating the absence of a genuine issue of 

	

17 	material fact lies with the moving party, and the material lodged by the moving party must be 

	

18 	viewed in the light most favorable to the non-moving party. Hoopes v, Harnmargren, 102 Nev. 

	

19 	425, 429, 725 P.2d 238, 241 (1986). It is well settled in Nevada that the party opposing 

20 summary judgment is entitled to all favorable inferences from the pleadings and documentary 

	

21 	evidence. See Mullis v. Nev. Nat'l Bank, 98 Nev, 510, 512, 654 P.2d 533, 535 (1982). The non- 

	

22 	moving party, however, "must, by affidavit or otherwise, set forth specific facts demonstrating 

	

23 	the existence of a genuine issue for trial or have summary judgment entered against him." 

	

24 	Bulbman. Inc. v. Nev. Bell, 10S Nev. 105, 110, 825 P.2d 588, 591 (1992). 

	

25 	13. 	To prevail on a breach of fiduciary duty claim in Nevada, Jacqueline and Kathryn 

26 bear the burden of showing that: (1) Eleanor owed them a fiduciary duty; (2) Eleanor breached 

	

27 	that duty; and (3) Jacqueline and Kathyrn sustained damages as a proximate cause of the breach. 

	

28 	See Mother v. S. Cal, Physicians Ins, Exch., 74 Cal,Rptr.2d 550, 565 (Cal. Ct. App. 1998). 
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14. 	The Court concludes as a matter of law that Eleanor did not breach any fiduciary 

2 	duties as it relates to the Accounting. -  

3 	15. 	The Court concludes as a matter of law that Eleanor breached her fiduciary duties 

4 	owed to Jacqueline and Kathryn by failing to retain a third-party trustee and petition the Court to 

	

5 	allow the 65% income stream to Jacqueline and Kathryn to be cut off. Asa result of Eleanor's 

6 breach of fiduciary duties, Eleanor shall be removed as Trustee only over the 65% share of the 

7 Upton County, Texas oil assets. Eleanor shall remain as Trustee over her 35% share of the 

	

8 	Upton County, Texas oil assets; however, a temporary successor Trustee shall be appointed over 

	

9 	the entire Trust until this litigation is finally resolved, 

	

10 	16. 	Based on Eleanor breaching her fiduciary duties, the Court will award Jacqueline 

	

11 	and Kathryn their attorney fees and costs pursuant to NRS 153.031(3)(4 The Court reserves for 

	

12 	a later date the exact amount of attorney fees and costs to be awarded. 

	

13 	BASED ON THE FOREGOING, IT IS HEREBY ORDERED, ADJUDGED AND 

14 DECREED that: 

	

15 	1. 	The $500,000 currently on deposit with Fidelity Capital shall be deposited into an 

16 FDIC insured bank account; 

	

17 	2. 	Jacqueline and Kathryn's claim for breach of fiduciary duty against Eleanor, as 

18 Trustec of the Trust, is DENIED as it relates to the Account:1:160a 0 4"4 	j1141r11-44.111-"' 
0.444#6 4 .1*--4-3 +LI, 	 iffe' 	4.2°.,  

	

19 	3. 	Summary judgment on Jacqueline and Kathryn's claim for breach of fiduciary 

	

20 	duty against Eleanor, as Trustee of the Trust, is GRANTED as it relates to Eleanor cutting of 

	

21 	their 65% distributions of the oil income in June 2013; 

22 

23 

	

24 	/1/ 

25 

26 

27 
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Submitted by 

1 	4. 	Jacqueline and. Kathryn shall submit an Application for their award of attorney 

2 	fees and costs pursuant to NRS 153.031(3)(b), which shall include a proper analysis of the 

3 	factors set forth in Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 455 P.2d 31(1969) as well 

4 	as their redacted billing statements. The deadlines for the briefing schedule shall comply with 

5 E.D.C.R. 2.20. The hearing on the Aplkion shall be set for May 13, 2015 at 9:00 am. 

6 	IT IS SO ORDERED' this/ 7 day of April, 2015, 

7 

8 

9 

10 

11 
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Liane K. Wakayama, Esq., 
Nevada Bar No. 11313 
Candice E. Renka, Esq., 
Nevada Bar No. 11447 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorneys for Eleanor Connell Hartman 
Ahern, as Trustee 
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Electronically Filed 
0412012015 04:44:18 PM 

Marquis Aurbaeh Coifing 
Dale A. Hayes, Esq. 

2 Nevada Bar No. 3430 
Liane K, Wakayama, Esq. 

3 

	

	Nevada Bar No, 11313 
Candice E. Renka, Esq. 

4 Nevada Bar No, 11447 
10001 Park Run Drive 

5 Las Vegas, Nevada 89145 
Telephone: (702) 382-0711 

6 

	

	Facsimile: (702) 382-5816 
dhayes@maclaw.corn 

7 lwakayama@maclaw.com  
crenka@maclaw.com  

8 	Attorneys for Eleanor Connell Hartman Ahern 

9 	 DISTRICT COURT 

CLERK OF THE COURT 

10 	 CLARK COUNTY, NEVADA 

11 	In the Matter of 	 I Case No,; 	P-09-066425-T 
I Dept. No.: 	26 

12 THE W.N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRUST DATED May 18, 

13 	1972, An Inter Vivos Irrevocable Trust, 

14 
NOTICE OF ENTRY OF ORDER  

Please take notice that an Order Regarding the Accounting, Breach of Fiduciary Duty 

Claims and Award of Attorney Fees was entered in the above-captioned matter on the 20th  day of 

April, 2015, a copy f hich is attached hereto. 

Dated thi 	y if April, 2015. 

MARQUIS AURBACH COFFING 

, 

ie-- 
A. Hayes, Erk 

evada Bar No, 3430 
Liane K, Wakayama, Esq. 
Nevada Bar No, 11313 
Candice E. Renka, Esq. 
Nevada Bar No, 11447 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorneys for Eleanor Connell Hartman Ahern 
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1 RTIFICATE OF SERVICE  

2 	I hereby certify that the foregoing NOTICE OF ENTRY OF ORAER  was submitted 

eierL  3 	electronically for filing and/or service with the Eighth Judicial District Court on the 	day of 

4 	April, 2015. Electronic service of the foregoing document shall be made in accordance with the 

5 	E-Service List as follows' 

7 

Albright Stoddard Warbleic & Albright 
Piittict . . 	. . 	. 	. . 	0110._ 	 . 
kirbprq cisck, AgliAsOfirr.PrIk . 	. 	 . 

, 
v!i,t14.ey 	 . 	 ......_ 

8 Hutchison IL Steffan 

 

012011 

9 
	 Russel J. Gefst 	 fgot 

10 
Hutchison & Steffen, LLC . 

ARO ,f.knd trSPn 
Whitmry StodOtsp 

ronall 
a404gaimalithigaigagAin- 
wstgcktoalihutchloaaLecm .  

The Rashrorth Pinit 
Contact 
	

Entail 
Propake 	 itadatelataantotlieum . 

Theiw.htivel firm, Ltd, ' 
COgtlic 

POWMI. 	 . .0214414n1A431411MQiii.. ' .. 
Email 

I further certify that I served a copy of this document by mailing a true and correct copy 

thereof, postage prepaid, addressed to; 

Eleanor Connell Hartman Ahem 
8635 W, Sahara Ave., #549 

Las Vegas, Nevada 89117-5838 

Jalia Rodiorrerva, an employee of 
Marquis Aurhach Coifing 

Pursuant to EDCR 8.05(a), each party who submits an E-Fi led document through the E-Filing System 
consents to electronic service in accordance with NRCP 5(b)(2XD). 
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Marquis Aurbaeb Cuffing 
Dale A. Hayes, Esq. 

2 Nevada Bar No. 3430 
Liane K. Wakayama, Esq. 

3 Nevada Bar No. 11313 
Candice E. Renka, Esq, 

4 Nevada Bar No. 11447 
10001 Park Run Drive 

5 Las Vegas, Nevada 89145 
Telephone: (702) 382-0711 

6 

	

	Facsimile: (702) 382-5816 
dhayes@maclaw.com  

7 lwa6yamaigmac1aw.com  
crenka@maclaw.com  

8 	Attorneys for Eleanor Connell Hartman 
Ahern, as Trustee 

CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of 

Ti-rE W.N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRUST DATED May 18, 
1972, An Inter VIVON Irrevocable Trust. 

This matter, having come before the Honorable Gloria Sturman on March 20, 2015, 2015 

for summary judgment, Whitney B. Wamick, Esq. of the law firm Albright Stoddard, Wamick 

Albright appearing on behalf of Kathryn A. Bouvier, Joseph J. Powell, Esq. of the Rushforth 

Firm, Ltd. appearing on behalf of Jacqueline M. Montoya, and Dale A. Hayes, Esq. and Liane K. 

Wakayama, Esq. of the law firm Marquis Aurbach Cuffing appearing on behalf of Eleanor 

Connell Hartman Ahern, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust 

dated May 18, 1972, the Court having considered the Brief Regarding Pending Issues; the Brief 

Regarding Accounting, Fiduciary Duties, and Trust Administration; the Supplement to Brief 

Regarding Pending Issues; the Supplement to Brief Regarding Accounting. Fiduciary Duties, and 

Trust Administration; the Second Supplement to Brief Regarding Pending Issues, and the 

Case No.: 	P-09-066425-T 
Dept. No.: 	26 

Date of Hearing: March 20, 2015 
Time of Hearing: 10:00 am. 

ORDER REGARDING THE ACCO 

27 	underlying papers and pleadings, as well as the oral arguments of counsel, and good cause 

28 appearing therefore, the Court FINDS and ORDERS as follows: 
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1. At a hearing held on January 30, 2015, the Court ordered that Eleanor Connell 

Hartman Ahern, as Trustee of The W.N. Connell and Marjorie T. Connell Living Trust dated 

May 18, 1972 (the "Trust"), to produce an Accounting. The Court further ordered the parties to 

submit simultaneous briefing an the removal of Eleanor as trustee, an award of attorney fees and 

the best way for the Trust's administration to continue, 

2. The Court set a hearing on the remaining issues to be held on March 20,2015. 

PPIDISPUTER FACTS  
The Aceountrm 

3. On March 13, 2015, Eleanor filed a Brief regarding the Accounting, fiduciary 

duties and trust administration ("Eleanor's Brief"). 

4. Attached to Eleanor's Brief was an Accounting prepared by Certified Public 

Accountants, Garnett and King, for the time period of June 2013 through January 2015 (the 

"Accounting"). 

5. All expenses identified in the Accounting except for the $218,760,17 in Trustee 

fees are approved. The Court finds the Trustee fees unreasonable and not supported in any way. 

The Court further finds that it is improper for a Trustee to charge a 6% fee plus overhead 

expenses for staff and office space. The Court therefore finds that the easiest solution is to back 

out the Trustee's Fee from the Accounting as an unapproved expense; however, Eleanor may be 

entitled to compensation for her time in serving as Trustee. 

6, 	The $37,000 distribution to Jacqueline and Kathryn in June 2013 was for income 

earned and received by the Trust prior to June 2013. The Court therefore finds that the $37,000 

distribution should not be included in the Accounting as a credit to the 65% share that is to be 

held in Mist for the benefit of Jacqueline and Kathym. 

7. 	Based on removing the $218,760.17 in Trustee fees and not crediting the $37,000 

distribution, the Court finds that a total of $2,163,758.88 shall be held in trust for the benefit of 

Jacqueline and Kathyrn, which represents their 65% share of the total net income received by the 

Trust from June 1, 2013 through January 31, 2015. 

Page 2 of 5 	
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8. 	The $500,000 on deposit with Fidelity Capital Inc. ('Fidelity Capital") is not a 

2 prudent investment. Abit 	4cff,  & vbiLiaxs, 

	

3 
	

9. 	Aside from the $218,760.17 Trustee fees, the $37,000 distribution and the 

	

4 	$500,000 on deposit with Fidelity Capital, the Accounting is approved. 

	

5 	 cmtligg Off the 654 Income  

10. 	As Trustee of the Trust, Eleanor owed fiduciary duties to Jacqueline and Kathryn 

	

7 	as beneficiaries of the Trust, 

	

8 
	

11, 	In June 2013, Eleanor cut off the 65% income stream of the net oil revenue in her 

capacity as Trustee of the Trust, 14" • • 
C • 
	 1‘.4. et. . r 0— .0,1644, it: 	0,4 a.4 pet, 4 

	

10 	 CONCIII$IONS OF LAW  

	

11 	12. 	Pursuant to Nev. R. Civ. P. 56(b), "[a] party against whom a claim, counterclaim, 

	

12 	or cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or 

	

13 	without supporting affidavits for a summary judgment in the party's favor as to all or any part 

	

14 	thereof." "The judgment sought shall be rendered forthwith if the pleadings . show that there 

	

15 	is no genuine issue as to any material fact that the moving party is entitled to judgment as a 

16 matter of law." NRCP 56(c): The burden for demonstrating the absence of a genuine issue of 

	

17 	material fact lies with the moving party, and the material lodged by the moving party must be 

	

18 	viewed in the light most favorable to the non-moving party. 1-19,94gLy..Kamignau, 102 Nev, 

	

19 	425, 429, 725 P.2d 238, 241 (1986). It is well settled in Nevada that the party opposing 

20 summary judgment is entitled to all favorable inferences from the pleadings and documentary 

	

21 	evidence. See Mullis v, Nev. NatlBank,  98 Nov, 510, 512, 654 P.2d 533, 535 (1982), The non- 

	

22 	moving party, however, "must, by affidavit or otherwise, set forth specific facts demonstrating 

	

23 	the existence of a genuine issue for trial or have summary judgment entered against him." 

24 B_nitnimalg_f layr_Ptell, 108 Nev. 105, 110, 825 P,2d 588, 591 (1992). 

	

25 	13. 	To prevail on a breach of fiduciary duty claim in Nevada, Jacqueline and Kathryn 

	

26 	bear the burden of showing that: (1) Eleanor owed them a fiduciary duty; (2) Eleanor breached 

27 that duty; and (3) Jacqueline and Kathyrn sustained damages as a proximate cause of the breach. 

	

28 	See Mosier v. S. Cal, Physicians Ins. Exch.,  74 Cal.Rptr,2d 550, 565 (Cat Ct App, 1998), 
Page 3 of 5 
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14. 	The Court concludes as a matter of law that Eleanor did not breach any fiduciary 

2 	duties as it relates to the Accounting,- 

	

3 	15, 	The Court concludes as a matter of law that Eleanor breached her fiduciary duties 

	

4 	owed to Jacqueline and Kathryn by failing to retain a third-party trustee and petition the Court to 

	

5 	allow the 65% income stream to Jacqueline and Kathryn to be cut off. As. a result of Eleanor's 

	

6 	breach of fiduciary duties, Eleanor shall be removed as Trustee only over the 65% share of the 

	

7 	Upton County, Texas oil assets. Eleanor shall remain as Trustee over her 35% share of the 

	

8 	Upton County, Texas oil assets; however, a temporary successor Trustee shall be appointed over 

	

9 	the entire Trust until this litigation is finally resolved. 

	

10 	16. 	Based on Eleanor breaching her fiduciary duties, the Court will award Jacqueline 

	

11 	and Kathryn their attorney fees and costs pursuant to NRS 153,031(3)(b). The Court reserves for 

12 a later date the exact amount of attorney fees and costs to be awarded. 

	

13 	BASED ON THE FOREGOING, IT IS HEREBY ORDERED, ADJUDGED AND 

14 DECREED that 

	

15 	1, 	The $500,000 currently on deposit with Fidelity Capital shall be deposited into an 

16 FDIC insured bank account; 

	

17 	2, 	Jacqueline and Kathryn's claim for breach of fiduciary duty against Eleanor, as 

18 Trustee of the Trust, is DENIED as it relates to the Accounting, 6otti 4.  
,s4104110 4 /4.- 4-I 4-Lc__ Cowl-. 	frj 	Joie 2414Pir") 

	

19 	3. 	Summary judgment on Jacqueline and Kathryn's claim for breach of fiduciary 

20 duty against Eleanor, us Trustee of the Trust, is GRANTED as it relates to Eleanor cutting of 

	

21 	their 65% distributions of the oil income in June 2013; 

22 

23 

	

24 	// 

25 

26 

27 

	

28 	11 
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2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

URB A CH 

4. 	Jacqueline and. Kathryn shall submit an Application for their award of attorney 

fees and costs pursuant to NRS 153.031(3)(b), which shall include a proper analysis of the 

factors set forth in Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 455 F.2d 31 (1969) as well 

as their reclauted billing statements. The deadlines for the briefing schedule shall comply with 

E.D.C.R. 2.20. The heating on the ApIliAtjori shall be set for May 13,.2015 at 9;00 a.m. 

IT IS SO ORDERED this/ 7 d y  of April, 2015. 

7 

MARQ 

Submitted by; 

rellitde 
1C 	I :y.firtq. 

Nevada :ar Ns . 3430 
Liane K. Wakayama, Esq., 
Nevada Bar No. 11313 
Candice E, Renka, Esq., 
Nevada Bar No. 11447 
10001 Park Run Drive 
Las Vegas, Nevada 89145 
Attorneys for Eleanor Connell Hartman 
Ahern, as Trustee 

FING 
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Electronically Filed 
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ORDR 
JOSEPH J. POWELL,ESQ. 

2. Neva(la Bar No. 008875 
THE RUSEIFORTH FIRM, LTD. 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Tel; 701 255-4552 
Fax: 02 255-4677 

5 0 	f 	et 
tior-neys or agueiine M. Montoya 

WHITNEY B. WARNICK, ESQ. 
7 Nevada Bar No. 001573 

ALBRIGHT STOMARD, WARNICK & ALBRIGHT 
801 South itancho Drive, Suite D-4 
Las Wails, Nevada 89106 
Tel: 112)384-7111 
Pax: 702) 384-0605 
ti_k• Lo.: • ii.htstod 11_ 
Attorneys or 	?yn 	ouvier 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of 	 CASE NO. P-09-066425 THE W. N. CONNELL AN]) IvIARJORIE DEPT NO. XXVI (26) 
T. CONNELL LIVING TRUST, Dated 
May 18, 1972, 	 Date of Hearing: May 13, 2014 

Time of Hearing: 9:30a.m. 

ORDER: RE PENDING MOTIONS An Inter Vivos Irrevocable Trust. 	41W SCHEDULING 

22 
	The following Motions and Petitions came on for hearing before the Court on 

23 May 13,2014: 

24 
	1. 	The Motion, filed herein on or about May 6,. 2014, of Eleanor C. Ahern 

25 in her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living 

26 Trust, dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for 

27 Construction and Effect of Probate Court Order ofJacqueline M. Montoya (hereinafter 

28 referred to as the "Motion to Continue"); 

GAMes1600-MATIVIMN1daliaya, Jacquelin (10658,0010yDrier 12 froity My 13, 2ci4 hiaring,wpd 
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2. The Petition, which was originally filed herein on December 3,2013, and 

renewed with the filing on March 6, 2014, of Jacqueline M. Montoya in her capacity 

as the trustee and a beneficiary of the MTC Living Trust, dated December 6, 1995, to 

Compel Trustee to Distribute Accrued Income and Future Income Received from Oil, 

Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of Laches 

(hereinafter referred to as the "Petition to Compel"); 

3. The Motion, filed herein on March 18,2014, of Jacqueline M. Montoya, 

in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated 

December 6, 1995, to Dismiss the Counterclaims of Eleanor C. Ahern (hereinafter 

referred to as the "Motion to Dismiss"); and 

4. The Petition, filed herein on March 26, 2014, of Jacqueline M. Montoya 

in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated 

December 6, 1995, for Construction and Effect of Probate Court Order (hereinafter 

referred to as the "Petition for Construction"). 

Present at the hearing on behalf of Eleanor C. Ahern (hereinafter "Eleanor") 

were her counsel, John R. Mugan, Esq., and Michael D. Lum, Esq. Present at the 

hearing on behalf of Jacqueline M. Montoya (hereinafter "Jac,quelin.e") were her 

counsel, Joseph J. Powell, Esq., and Whitney B. Warnick, Esq. 

The Court, after having reviewed the Motions, Petitions and Oppositions thereto 

of the parties, and after having considered the argument of counsel at the hearing, finds 

and orders as follows: 

FINDINGS OF FACT  

The Court considered first Eleanor's Motion to Continue wherein she requested 

that the hearings on the pending Motion and Petitions before the Court, together with 

consideration ofJacqueline' s underlying Petition, filed herein on September 27,2013, 

for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS 

30.040,NRS 153.031(1)(E), and NRS 164.033(1)(A) (hereinafter referred to as the 

"Petition for Declaratory Relief'), and her Petition, filed herein on March 27,2014, for 

CarlarlADO-MA.TTERS\Montoya, hoiudine (1065S 01:11.*Order /42 Pearl aitgatogas,..wpd 



8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Determination of Construction and Interpretation of Language Relating to Trust No. 
2 2 (hereinafter referred to as the "Petition for Determination"), all be postponed and 
3 continued until after the hearing and resolution of the pending Will Contest between 

the parties in this Court in Case No. P-14-080595-E, 
Eleanor asserted that the resolution of the pending Will Contest Case could 

6 resolve completely all the other pending actions in this Case, and therefore as a matter 
ofjudicial economy, and to avoid unnecessary litigation expenses, it would be prudent 
to postpone and continue the other pending matters in this Case until the Court 
rendered its decision in the Will Contest Case. Jacqueline asserted that while it may 
be prudent that her other Motion and Petitions pending in this Case be continued until 
the resolution of the pending Will Contest Case, the Court should address the relief 
requested in her Motion to Compel at this time, in order to provide to Jacqueline and 
her sister, Kathryn A. Bouvier (hereinafter "Kathryn"), income they depended upon 
from the W.N. Connell and Marjorie T. Connell Living Trust, dated May 18, 1972 (the 
"Trust"). The Truit owns income producing real property located in Upton County 
Texas, together with oil, mineral, and gas rights related to such real property. 
Approximately a 65% share of income from this property had. historically been paid or 
distributed to Marjorie T. Connell, while she was alive, and then to Jacqueline and 
Kathryn, until the dispute over entitlement to the income arose in. these proceedings. 

The Court finds that the pending Will Contest in Case No. P-14-080595-E 
should be resolved first before addressing the pending Motion to Dismiss, Petition for 
Construction, Petition for Declaratory Relief, and Petition for Determination in these 
proceedings. Therefore, the Motion to Continue should be granted with respect to those 
matters. However, the Court finds that the Motion to Compel should be addressed at 
this hearing on May 13, 2014. 

Because of a change in circumstances, namely the delay in going forward in 
these proceedings in order to first resolve the dispute in the pending Will Contest in 
Case No. P-14-080595-E, the Court finds that it is now appropriate that the Motion to 

0:Whirki0041A17EWMcctoya, Jecqualke (10658.0010Noler u2 flan IlUleal araglig.wpd 



  

Compel should be granted, providing to Jacqueline and Kathryn, as beneficiaries of the 
MTC Living Trust, dated December 6, 1995 (the "MTC Trust"), the right to receive the 
approximate 65% share of accruing income from the Trust, effective with the month 
of May, 2014. However, payment to them of this share of the accruing income should 
be conditioned upon their posting a bond or other acceptable security facilitating, if 
necessary, the repayment and return of the income distributed to them back to Eleanor 
in the event it is determined in these proceedings or in Case No. P-14-080595-E that 
Eleanor is entitled to such income. The bond or other security posted should be in the 
amount of the anticipated income to be distributed to Jacqueline and Eleanor from 
May, 2014, until January, 2015. The amount of anticipated income should be based 
upon past income payments received from the Trust to the extent they are actually 
indicative of what the anticipated income will be, and any dispute over the amount in 
question must be settled by the Court. If the parties can agree on the bond or other 
security to be posted, they may submit a Stipulation and Order to the Court for approval 
of their arrangement. If they cannot reach an agreement regarding the bond or other 
security to be posted, including the terms, the amount and the nature thereof, then 
Jacqueline must file a Petition with the Court requesting approval of the bond or other 
security proposed; Eleanor may then oppose the same; and, after a hearing thereon, the 
Court will determine the matter, including whether or not the bond or other security 
proposed is acceptable, the amount required for the bond or other security, and any 
other terms desired and appropriate to protect the interests of the parties, 

The Court further finds that while this proceeding and the Will Contest in Case 
No. P-14-080595-E are interrelated, they should not be consolidated. However, any 
discovery and evidence gathered in one Case should be usable in the other Case, and 
therefore discovery proceedings and efforts of the parties for both Cases should be 
coordinated to provide economy in and expeditious handling of these matters. 

The Court further finds that the trial in this proceeding scheduled on the Court's 
hearing Stack beginning August 11,2014, and the Calendar Call, Pre-Trial Conference 
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and other deadlines relating thereto as previously ordered, should be taken off calendar 
2 at this time pending the resolution of the Will Contest Case. However, although 

3 Motions and Petitions mentioned above relating to this case are also being postponed 

4 and continued pending the resolution oftb.e Will Contest Case, this should not preclude 

5 a party from filing in this proceeding hereafter a motion, petition, or other request for 
6 relief, the granting of which is not dependent upon or would otherwise be resolved by 
7 the Court's decision as to the merits of the parties' positions in the Will Contest Case. 

8 
	

ORDER 

9 
	

Based upon these findings, and good cause appearing: 

10 
	

IT IS HEREBY ORDERED as follows: 

11 
	

L 	The Motion, filed herein on or about May 6, 2014, of Eleanor C. Ahem 

12 in her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living 

13 Trust, dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for 

14 Construction and Effect of Probate Court Order of Jacqueline M. Montoya, is granted 

15 as hereinafter hither ordered. 

16 
	

2. 	The hearing or other consideration by the Court of Jacqueline's Petition, 

17 filed herein on September 27, 2013, for Declaratory Judgment Regarding Limited 

18 Interest of Trot Assets Pursuant to NRS 30.040, NRS 153.031(1)(E), and NRS 

19 164.033(1)(A), is hereby continued for a status hearing before the Court on December 

20 4, 2014, at which time its further consideration will be addressed and scheduled as 

21 necessary. 

22 
	

3. 	The hearing or other consideration by the Court of the Motion, filed herein 

23 on March 18, 2014, of Jacqueline M. Montoya, in her capacity as the trustee and a 

24 beneficiary of the MTC Living Trust, dated December 6, 1995, to Dismiss the 

25 Counterclaims of Eleanor C. Ahem, is hereby continued for a status hearing before the 

26 Court on December 4, 2014, at which time its further consideration will be addressed 

27 and scheduled as necessary. 

28 
	

4. 	The hearing or other consideration by the Court of the Petition, filed 
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herein on March 26,2014, of Jacqueline M. Montoya, in her capacity as the trustee and 

a beneficiary of the IvITC Living Trust, dated December 6, 1995, for Construction and 

Effect of Probate Court Order, is hereby continued for a status hearing before the Court 

on December 4, 2014, at which time its further consideration will be addressed and 

scheduled as necessary. 

5. The hearing or other consideration by the Court of the Petition, filed 

herein on Marcy 27,2014, of Jacqueline M. Montoya, in her capacity as the trustee and 

a beneficiary of the MTC Living Trust, dated December 6, 1995, for Determination of 

Construction and Interpretation of Language Relating to Trust No. 2, is hereby 

continued for a status hearing before the Court on December 4, 2014, at which time its 

further consideration will be addressed and scheduled as necessary. 

6. The Petition, which was originally filed herein on December 3, 2013, and 

renewed with the filing on March 6, 2014, of Jacqueline M. Montoya, in her capacity 

as the trustee and a beneficiary of the MTC Living Trust, dated December 6, 1995, to 

Compel Trustee to Distribute Accrued Income and Future Income Received from Oil, 

Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of 

Laches, is granted in part as follows: 

a. Beginning with the income paid to the Trust for the month of May, 

2014, the approximate 65% share of the income from the Trust's ownership of income 

producing real property located in Upton County Texas, together with oil, mineral, and 

gas rights related to such real property, which income share had historically been paid 

or distributed to Marjorie T. Connell, while she was alive, and then to Jacqueline and 

Kathryn, until the dispute over entitlement thereto arose in these proceedings, shall be 

paid to Jacqueline as trustee of the MTC Trust for further distribution thereunder in 

equal shares to Jacqueline and Kathryn. 

b. Payment of this approximate 65% share of the income shall be 

conditioned upon Jacqueline and Kathryn posting a bond or other acceptable security 

facilitating the repayment and return of the income distributed to them back to Eleanor, 
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in the event it is determined in these proceedings or in Case No. P-14-080595-E that 
Eleanor is entitled to such income. The bond or other security posted shall be in the 
estimated amount of the anticipated income to be distributed to Jacqueline and Eleanor 
from May, 2014, until January, 2015. The amount of anticipated income shall be based 
upon past income payments received from the Trust to the extent they are actually 
indicative of what the anticipated income will be, and any dispute over the amount in 
question must be settled by the Court. If the parties can agree on the bond or other 
security to be posted, they may submit a Stipulation and Order to the Court for approval 

9 of their arrangement. If they cannot reach an agreement regarding the bond or other 

10 security to be posted, including the terms, the amount and the nature thereof, then 

11 Jacqueline must file a Petition with the Court requesting approval of the bond or other 

12 security proposed; Eleanor may then oppose the same; and, after a hearing thereon, the 

13 Court will determine the matter, including whether or not the bond or other security 

14 proposed is acceptable, the amount required for the bond or other security, and any 

15 other terms desired and appropriate to protect the interests of the parties. 

16 
	

7. 	While this proceeding and the Will Contest in Case No. P-14-080595-E 

17 are interrelated, they shall not be consolidated.. However, any discovery and evidence 

18 gathered in one Case shall be usable in the other Case, and therefore discovery 

19 proceedings and efforts of the parties for both Cases shall be coordinated to provide 

20 economy in and expeditious handling of these matters. 

21 
	

S. 	The trial in this proceeding scheduled on the Court's hearing Stack 

22 beginning August 11, 2014, and the Calendar Call, Pre-Trial Conference and other 

23 deadlines relating thereto as previously ordered, are taken off calendar at this time 

24 pending the resolution of the Will Contest Case. However, although the Motions and 

25 Petitions mentioned above relating to this case are also being postponed and continued 

26 pending the resolution of the Will Contest Case, this shall not preclude a party from 

27 filing in this proceeding hereafter a motion, petition, or other request for relief the 
4 

28 granting of which is not dependent upon or would otherwise be resolved by the Court's 
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,fir • 	MUCTAN,11 
Ilirevada Bar No. 1069 

2600 Pasco Verde Pargviriv, Suite 200 
Henderson, Nevada 8907 
Tel: (702) 433-4455 
Attorneys for Eleanor Connell Hartman Ahern 
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Submitted by: 

THE RUSHFORTH FIRM, LTD. 

06 
kV • IAT"  

:•1 • le 	1 0. 	0:5 
.0. Box 371655 

Las Vegas, NV 89137-1655 
Tel: (702) 255-4552 

decision as to the merits of the parties' positions in the Will Contest Case. 
0A:it So ORDERED this  ?lay of 	F4014. 

Submitted by: 	 L 
ALBRIGHT, STODDARD, 
WARNICK & ALBRIGHT 

By: CT:  
Nevada Bar No, 001573 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel: (7 2)84-7111 

Attorneys for Jacqueline M. Montoya and Kathryn A. Bouvier 

Approved as to form only by: 

JEFFREY BURR, LTD. 
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NOU 
G. MARK ALBRIGHT, ESQ. 

2 Nevada State Bar No. 001394 
WHITNEY B. WARNICK_, ESQ. 
Nevada State Bar No. 001573 
ALBRIGHT, STODDARD, WARN1CK & ALBRIGHT 

4 801 South Rancho Drive, Suite D-4 
Las Vegas, NV 89106 

5 Tel: (702) 384-7111 
Fax: 702) 384-0605 

6 grna a1brihtstoddard.coni 
wbw albrightstoddard,com 
Attorneys for Jacqueline M .Montoya 
and Katillyn A. Bouvier 
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Electronically Filed 

07/08/2014 09:07:36 AM 

CLERK Or THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of the Estate of: 	 CASE NO. P-09-066425 
THE W. N. CONNELL AND MARJORIE T. DepL XXVI (26) 
OONNELL LIVING TRUST, Dated May 18, 
1972, 	 NOTICE OF ENTRY OF 

ORDER: RE PENDING MOTIONS AND 
SCHEDULING 

An Inter Vivos Irrevocable Trost 

PLEASE TAKE NOTICE that an ORDER: RE PENDING MOTIONS AND 

SCHEDULING was entered with this Court on July 7, 2014. 

A copy of said Order is attached hereto. 

DATED this  14),  day of July, 2014. 
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ALBRIGHT, STODDARD, WARNICK 
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G. MARICNIBRIGHT, ESQ. 
Nevada Bar No. 001394 
WHITNEY B. WARNICK, ESQ. 
Nevada Bar No. 001573 
801 South RELneho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Attorneys for Jacqueline M. Montoya 



4110— 
ne , 

& Al  
loyee of Albright, Stoddard, Warnic 
ght 

CERTIFICATE OF SERVICE 

Pursuant to racp 5(b), I certify that I am an employee of Albright, Stoddard, Warnick & 

Albright and that on this  7 . day of July, 2014,1 served a true and correct copy of the foregoing 

NOTICE OF ENTRY OF ORDER: RE PENDING MOTIONS AND SCIIEDITLING upon all 

counsel of record by electronically serving the document using the Court's electronic filing system, 

and by placing a true and correct copy thetof enclosed in a sealed envelope, in the United States 

Mail at Las Vegas, Nevada, with first class postage thereon prepaid, addressed to the following: 

John R. Mugan, Esq. 
Jeffrey Burr Ltd. 
Suite 200 
2600 Pasco Verde Parkway 
Henderson, Nevada 89074 
Attorneys for Eleanor C. Ahern 

Joseph J. Powell , Esq, 
The Rusbforth Law Firm, Ltd. 
Suite 100 
9505 Hiliwood Drive 
Las Vegas, Nevada 89134 
Attorneys for Jacqueline M. Montoya and 
'Cathryn A. Bouvier 
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ORDR 
JOSEPH J. POWELL, ESQ. 
Nevada Bar No. 008875 
THE RUSHFORTH FIRM, LTD, 
9505 }Ellwood Drive,' Suite 100 
Las Vegas, Nevada 89134 
Tel: W2i 255-4552 
Fax: 02 255-4677 
'o 	s f•  • _k - 

ttorneys r aquetine M. Montoya 

kg4;44s-- 
CLERK Of TIE COURT 

WMTNEY B. WARN1CK, ESQ. 
Nevada Bar No. 001573 
ALBRIGHT STODDARD, WARNIrX & ALRIGHT 801 South kawho Drive, Suite D4 
Las Vegas Nevada 89106 

Fax: 702 384-0605 
Tel: W21384-7111 

Aglard.00m  
ttorneyS or a ryn 4. Bottvier 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

In the Matter of 	 CASE NO, F-09-066425 THE W. N. CONNELL AND MARJORIE DEPT NO. XXVI (26) T. CONNELL LIVING TRUST, Dated 
May 18, 1972, 	 Date of Hem*: May 13, 2014 

Time of }Leann: 9:30a.m. 

ORDER: RE PENDING MOIIONS An Inter Vivos Irrevocable Trust. 	AND scrrriotruNG 

The following Motions and Petitions tame on for hearing before the Court on 
May 13, 2014: 

1. 	The Motion, filed herein on or about May 6;2014, of Eleanor C. Ahern 
ill her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living 
Trust, dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for 
Construction and Effect of Probate Court Order ofIacqueline M. Montoya (hereinafter 
referred to as the "Motion to Continue"); 
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2, 	The Petition, which was originally filed herein on December 3,2013, and 

renewed with the filing on March 6, 2014, of Jacqueline M. Montoya in her capacity 

as the trustee and a beneficiary of the lvITC Living Trust, dated December 6, 1995, to 

4 Compel Trustee to Distribute Accrued Income and Future Income Received from Oil, 

5 Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine of Laches 

6 (hereinafter referred to as the "Petition to Compel"); 

7 
	

3. 	The Motion, filed herein on March 18, 2014, of Jacqueline M. Montoya, 

in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated 

9 December 6, 1995, to Dismiss the Counterclaims of Eleanor C. Ahern (hereinafter 

to referred to as the "Motion to Dismiss"); and 

4. 	The Petition, filed herein on March 2,2014, of Jacqueline M. Montoya 

12 in her capacity as the trustee and a beneficiary of the MTC Living Trust, dated 

13 December 6, 1995, for Construction and Effect of Probate Court Order (hereinafter 

14 referred to as the "Petition for Construction"). 

15 	Present at the hearing on behalf of Eleanor C. Ahern (hereinafter "Eleanor") 

16 were her counsel, John R. Mugan, Esq., and Michael D. Lim, Esq. Present at the 
17 hearing on behalf of Jacqueline M. Montoya (hereinafter "Jacqueline") were her 

18 counsel, Joseph J. Powell, Esq., and Whitney B. Warnick, Esq. 

19 	The Court, after having reviewed the Motions, Petitions and Oppositions thereto 

20 of the parties, and after having considered the argument of counsel at the hearing, finds 

21 and orders as follows: 

22 	 FIN-TONGS OF_FACT  

23 
	

The Court considered first Eleanor's Motion to Continue wherein she requested 

24 that the hearings on the pending Motion and Petitions before the Court, together with 

25 consideration of Jacqueline's underlying Petition, filed herein on September 27,2013, 

26 for Declaratory Judgment Regarding Limited Interest of Trust Assets Pursuant to NRS 

27 30.040,14RS 153.031(1)(B), and NRS 164.033(1)(A) (hereinafter referred to as the 

28 "Petition for Declaratory Relief"), and her Petition, filed herein on March 27, 2014, for 

8 
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1 

3 

5 

Determination of Construction and Interpretation of Language Relating to Trust No. 
2 2 (hereinafter referred to as the "Petition for Deterraination"), all be postponed and 

continued until after the hearing and resolution of the pending Will Contest between 
4 the parties in this Court in. Case No. P-14-080595-11 

Eleanor asserted that the resolution of the pending Will Contest Case could 
resolve completely all the otherpending action.s in this Case, and therefore as a matter 
ofjudicial economy, and to avoid unnecessary litigation expeoses, it would be prudent 
to Postpone and continue the other pending matters in this Case until the Court 
rendered its decision in the Will. Contest Case. Jacqueline asserted that while it may 
be prudent that her other Motion and Petitions pending in this Case be cm:tinned until 
the resolution of the pending Will Contest Case, the Court should address the relief 
requested in her Motion to Compel at this time, in order to provide to Jacqueline and 
her sister, Kathryn A. Bouvier (hereinafter "Kathryn"), income they depended upon 
from the W.N. Connell and Marjorie T. Connell Living Trust, dated May 18, 1972 (the 
"Tmst"). The 'Fruit owns income producing real property located in Upton County 
Texas, together with oil, mineral, and gas rights related to such real property.. 
Approximately a 65% share of income from this property had historically been paid or 
distributed to Marjorie T. Connell, while she was alive, and then to Jacqueline and 
Kathryn, until the dispute over entitlement to the income arose in these proceedings. 

The Court finds that the pending Will Contest in Case No. P-14-080595-B 
should be resolved first before addressing the pending Motion to Dismiss, Petition for 
Construction,. Petition for Declaratory Relief, and Petition for Determination in these 

23 proceedings. Therefore, the Motion to Continue should be granted with respect to those 
24 matters. However, the Court finds that the Motion to Compel should be addressed at 
25 this heating on May 13, 261.4. 

26 	Because of a change in circurnstance,s, namely the delay in going forward in 
27 these proceedings in order to first resolve the dispute in the pending Will Contest in 
28 Case No. P44-080595-B, the Court finds that it is now appropriate that the Motion to 
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Compel should be granted, providing to Jacqueline and Kathryn, as beneficiaries of the 
2 MTC Living Trust, dated December 6, 1995 (the "MTC Trust"), the right to receive the 
3 approximate 65% share of accruing income from the Trust, effective with the month 
4 of May, 2014. However, payment to them of this share of the accruing income should 
5 be conditioned upon their posting a bond or other acceptable security facilitating, if 
6 necessary, the repayment and return of the income distributed to them back to Eleanor 
7 in the event it is determined in these proceedings or in Case No, P-14-080595-E that 
g Eleanor is entitled to such income. The bond or other security posted should be in the 

amount of the anticipated income to be distributed to Jacqueline and Eleanor from 
May, 2014, until January, 2015. The amount of anticipated income should be based 
upon past income payments received from the Trust to the extent they are actually 
indicative of what the anticipated income will be, and any dispute over the amount in 
question must be settled by the Court. If the parties can agree on the bond or other 
security to be posted, they may subnait a Stipulation and Order to the Court for approval 
of their arrangement. If they cannot reach an agreement regarding the bond or other 
security to be posted, including the terms, the amount mid the nature thereof, then 
Jacqueline must file a Petition with the Court requesting approval of the bond or other 
security proposed; Eleanor may then oppose the same; and, after a hearing thereon, the 
Court will determine the matter, including whether or not the bond or other security 
proposed is acceptable, the amount required for the bond or other security, and any 
other terms desired and appropriate to protect the interests of the parties. 

The Court further finds that while this proceeding and the Will Contest in Case 
No. P-14-08.0595-E are interrelated, they should not be consolidated. However, any 
discovery and evidence gathered in one Case should be usable in the other Case, and 
therefore discovery proceedings and efforts of the parties for both Cases should be 
coordinated to provide economy in and expeditious handling of these matters. 

The Court further finds that the trial in this proceeding scheduled on the Court's 
hearing Stank beginning August 11,2014, and the Calendar Call, Pre-Trial Conference 
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and other deadlines relating thereto as previously ordered, should be taken offcalenclar 
at this time pending the resolution of the Will Contest Case. However, although 
Motions and Petitions mentioned abaft relating to this case are also being postponed 
and continued pending the resolution of the Will Contest Case, this should not preclude 
a party from filing in this proceeding hereafter a motion, petition, or other request for 
relief; the granting of which is not dependent upon or would otherwise be resolved by 
the Court's decision as to the merits of the parties' positions in the Will Contest Case. 

ORDER 
Based upon these findings, and good cause appearing.. 
IT IS HEREBY ORDERED as follows: 

1. The Motion, filed herein on or about May 6,2014, of Eleanor C. Ahern 
in her capacity as the trustee of the W.N. Connell and Marjorie T. Connell Living 
Tnist, dated May 18, 1972, to Continue May 13, 2014 Hearing on Petition for 
Construction and Effect of Probate Court Order of Jacqueline M. Montoya, is granted 
as hereinafter farther ordered. 

2. The hearing or other consideration by the Court of Jacqueline's Petition, 
filed herein on September 27, 2013, for Declaratory Judgment Regarding Limited 
Interest of Trust Assets Pursuant to NRS 30,040, 'NRS 153.031(1)(E), and NRS 
164.033(1)(A), is hereby continued for a status hearing before the Court on December 
4, 2014, at which time its further consideration will be addressed and scheduled as 

21 necessary, 

22 	3. 	The hearing or other consideration by the Court ofthe Motion, filed herein 
23 on March . 18, 2014, of Jacqueline M. Montoya, in her capacity as the trustee and a 
24 beneficiary of the MTC Living Trust, dated December 6, 1995, to Dismiss the 
25 Counterclaims of Eleanor C. Ahem, is hereby continued for a status hearing before the 
26 Court on December 4, 2014, at which time its further consideration will be addressed 
27 and scheduled as necessary. 

28 	4. 	The hearing or other consideration by the Court of the Petition, filed 
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3 

15 

23 

herein on March 26, 2014, of Jacqueline M. Montoya, in her capacity as the trustee and 

a beneficiary of the MTC Living Trust, dated December 6, 1995, for Construction and 

Effect ofProbate Court Order, is hereby continued for a status hearing before the Court 

on December 4, 2014, at which time its further consideration will be addressed and 

scheduled as necessary. 

5. The hearing or other consideration by the Court of the Petition, filed 
herein on Marcy 27,2014, of Jacqueline M. Montoya, in her capacity as the trustee and 

a beneficiary of the ivITC Living Trust, dated December 6, 1995, for Determination of 

Construction and Interpretation of Language Relating to Trot No. 2, is hereby 

continued for a status hearing before the Court on December 4, 2014, at which time its 

further consideration will be addressed and scheduled as necessary, 

6. The Petition, which was originally filed herein on December 3,2013, and 

renewed with the filing on March 6, 2014, of Jacqueline M. Montoya, in ber capacity 

as the trustee and a beneficiary of the iivrrc Living Trust, dated December 6, 1995, to 

Compel Trustee to Distribute Accrued Income and Future Income Received from Oil, 
Gas, and Mineral Leases and Declaration of the Applicability of the Doctrine pt' 

Laches, is granted in part as follows: 

a. 	Beginning with the income paid to the Trust for the month of May, 

2014, the approximate 65% share of the income from the Trust's ownership of income 

producing real property located in Upton County Texas, together with oil, mineral, and 

gas rights related to such real property, which income share had historically been paid 

or distributed to Marjorie T. Connell, while she was alive, and then to Jacqueline and 

Kathryn, until the dispute over entitlement thereto arose in these proceedings, shall be 

24 paid to Jacqueline as trustee of the IATC Trust for further distribution thereunder in 

equal shares to Jacqueline and Kathryn. 

b. 	Payment of this approximate 65% share of the income shall be 

conditioned upon Jacqueline and Kathryn posting a bond or other acceptable security 

facil hating the repayment and return of tbe income distributed to them back to Eleanor, 
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in the event it is determined in these proceedings or in Case, No. P- 14-080595-E that 
Eleanor is entitled to such income. The bond or other security posted shall be in the 
estimated amount of the anticipated ineome to be distributed to Jacqueline and Eleanor 
from May, 2014, until January, 2015. The amount of anticipated income shall be based 

5 upon past income payments received from the Trust to the extent they are actually 
indicative of what the anticipated income will be, and any dispute over the amount in 
question must be settled by the Court. If the parties can agree on the bond or other 
secu rity to be posted, they may submit a Stipulation and Order to the Court for approval 
of their arrangement; If they cannot reach an agreement regarding the bond or other 
security to be posted, including the tonna, the amount and the nature thereof, then 
Jacqueline must file a Petition with the Court requesting approval of the bond or other 
secntity proposed; Illeanormay then oppose the same; and, after a hearing thereon, the 
Court will determine the matter, including whether or not the bond or other security 
proposed is acceptable, the amount required for the bond or other security, and any 
other terms desired and appropriate to protect the interests of the panics. 

7. While this proceeding and the Will Contest in Case No. P-14-080595-13 
are interrelated, they shall not be consolidated. However, any disoovery and evidence 
gathered in one Case shall be usable in the other 'Case, and therefore discovery 

proceedings and efforts of the parties for both Cases shall be coordinated to provide 
economy in and expeditious handling of these matters. 

8. The trial in this proceeding schedule,d on the Court's hearing Stack 
beginning August 11, 2014, and the Calendar Call, Pre-Trial Conference and other 
deadlines relating thereto as previously ordered, are taken off calendar at this time 

24 pending the resolution of the Will Contest Case. However, although the Motions and 
25 Petitions mentioned above relating to this case are also being postponed and continued 
26 pending the resolution of the Will Contest Case, this shall not preclude a party from 
27 filing in this proceeding hereafter a inotion, petition, or other request for relief the 
28 granting of which is not dependent upon or would otherwise be resolved by th.e Court'a 
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Submitted by 

THE RUM:FORTH FIRM, LTD. 
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.0. Box 371655 
Las Vegas,_NV 89137-1655 
Tel: (702) 255-4552 

decision as to the merits of the parties' positions in the WM Conteat Case. 
2 	So ORDERED this  '71ay of 4Ail‘:6014. 
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Nevada Bar No. 001573 
801 South Rana° Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel: (702) 384-7111 

Attorneys for Jacqueline M. Montoya and Kathryn it Bouvier 

Approved us to form only by: 

JEFFREY BURR, LTD. 

By: _ miow 
lry-F As  ,,,, ,. 	., -...- d.44- 	...0,..._...,  ...dry• o  

evada Bar No. 1069 t of 
2600 Paseo Verde Par 	,Suite 200 
HendersoutNevada 8 07 
Tel: (702) 4.33-4455 
Attorneys for Eleanor Connell Hartman Ahern 
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JUDG 
JOSEPH J. POWELL, ESQ. 
Nevada Bar No. 008875 
TFIE RUSFIFORTH FIRM, LTD. 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Tel: (702) 255-4552 
Fax: (702) 255-4677 
jney©rushforth.net   
Attorneys for Jacqueline M Montoya 

WHITNEY B. WARNICK, ESQ. 
Nevada Bar No. 001573 
ALBRIGHT, STODDA.RD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tel: (702) 384-7111 
Fax: (702) 3 84-0605 
smaaalbrightstoddard.com   
Attorneys for Kathryn A. Bouvier 

c21x01-0".:~-- 
CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

In the Matter of 	 CASE NO. P-09-066425 
THE W. N. CONNELL AND MARJORIE T. 	DEPT NO. XXVI (26) 
CONNELL LIVING TRUST, Dated May 18, 
1972, 	 Date of Hearing: May 13, 2015 

Time of Hearing: 9;00aan. 

An Inter Vivos Irrevocable Tru,st. 

JUDGMENT ANT) ORDER APPROVING AWARD OF ATTORNEY'S FEES 

The MOTION IN SUPPORT OF AWARD OF ATTORNEY'S FEES AND COSTS filed 

herein by Movants, Jacqueline M. Montoya and Kathryn A, Bouvier, having come on for hearing 

before the Honorable Gloria Stunnan on May 13, 2015; Movants being represented by their counsel, 

Whitney B. Warniek, Esq., of the law firm Albright, Stoddard, Warnick & Albright, and Joseph J. 

Powell, Esq., of The Rushforth Firm, Ltd,; Eleanor Connell Hartman Ahem, being represented by her 

counsel, Kirk B. Lenard, Esq., and Tamara. Beatty Peterson, Esq., of the law firm of Brownstein Hyatt 

Farber Sehreck, LLP; and, the Trustee, Fredrick P. Wald, being present and represented by his counsel, 

Russel J. Geist Esq., of the law firm of Hutchison & Steffen, LLC; the Court having reviewed the 

Motion filed and the Opposition thereto, and having heard oral argument from counsel, and being fully 

advised in the matter, the Court finds and Orders as follows: 

o voluntary alsmIzaal 
involuntary Minima) 

EJ stipulawl DIsrnissol 
D Motion to Oltmlas by DENO 

unwary Judgrovit 
pulatnd Judgment 

a Default Judpnent 
jitrakicm 



1 
	

The Court finds that Movants' Motion provides the information for evaluating an award of 

2 attorney's fees under Brume11 v. Golden Gate Nat, Bank, 85 Nev. 345, 349, 455 P.2d 31, 33 (1969). 

3 These factors are: 1) the advocate's professional qualities; 2) the nature of the litigation; 3) the work 

4 performed; and, 4) the result. 

5 
	

The Court finds that all of the fees requested by Movants' Nevada counsel, including the sum 

6 of $122,260.00 incurred by Kathryn A. Bouvier ("Kathryn"), and the sum of $269,733.80 incurred 

7 by Jacqueline M. Montoya ("Jacqueline"), were incurred as a result of the breach by Eleanor Connell 

8 Hartman Ahern ("Eleanor") of her duties as Trustee of the W. N. Connell and Marjorie T. Connell 

9 Living Trust Dated May 18, 1972 ("Trust"); and, therefore, pursuant to NRS 153.031(3)(b), Eleanor 

10 is personally liable to Kathryn and Jacqueline to reimburse to them the fees they incurred and judgment 

11 should be entered against Eleanor and in favor of Kathryn and Jacqueline for that purpose. These fee 

12 amounts are for services rendered to Kathryn and Jacqueline by their counsel through March 20,201.5, 

13 and they are not precluded from seeking an additional award of fees for legal services rendered on their 

14 behalf in these proceedings after that date. 

15 
	

The Court finds that the reimbursement of costs to Kathryn and Jacqueline sought in their 

16 Motion, including the amount of $5,373,70 sought by Kathryn, and the amount of $20,488.05 sought 

17 by Jacqueline, should not be awarded at this time, until further proof and corroboration thereof is 

18 provided to the Court, consistent with the guidelines provided by the Nevada Supreme Court in the 

19 case of Cadle Company v. Woods (1 Erickson, LLP, 131 'Nev. Adv. Op. 15, 345 P.3d 1049 (2015). 

20 
	

The Court further finds that reimbursement to Kathryn and Jacqueline of fees and costs they 

21 incurred with Texas counsel, prior to the commencement of these proceedings, as requested in their 

22 Motion, totaling $82,349.23, cannot be awarded to them under NRS 153.031(3)(b), because said fees 

23 and costs were not incurred in these proceedings, or as a direct consequence of Eleanor's breach of her 

24 fiduciary duties. 

25 
	

Therefore, based upon these findings and good cause appearing: 

26 
	

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows: 

27 
	

1. 	Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of 

28 Kathryn A. Bouvier, for attorney's fees she incurred through March 20, 2015, in the amount of 
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S 122,260,00, together with interest accruing on said principal amount at the legal rate of interest in 

Nevada, from the date of the entry of this Judgment until paid in full. 

2. Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of 

Jacqueline M. Montoya, for attorney's fees she incurred throtigh March 20, 2015, in the amount of 

$269,733.80, together with interest accruing on said principal amount at the legal rate of interest in 

Nevada, from the date of the entry of this Judgment until paid in full, 

3. Kathryn's and Jacqueline's requests for an award of costs incurred, including the 

amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought by Jacqueline, are 

denied at this time without prejudice. If they reapply for an award of costs incurred herein, they must 

provide further proof and corroboration thereof to the Court, consistent with the guidelines provided 

by the Nevada Supreme Court in the case of Cadle Company v, Woods & Erickson, LLP, 131 Nev. 

Adv, Op. 15, 345 P.3d 1049 (2015). 

4. Kathryn's and Jacqueline's request for an award of fees and costs incurred by their 

ll I 

I / 
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THE RUSI-WORTH FIRIV1, LTD 

VICTFIBY BTWARNICK, ESQ 
Nevada Bar No. 001573 
801 S. Rancho Dr. #D-4 
LAs Vegas, NV 89106 
Attorneys for Kathryn A. Bouvier 

Approved by: 

By By 

Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,349,23, is 

hereby dallied. 	 (.1 

IT IS SO ADJUDGED AND ORDERED this  LPIAT:l.ay ormay-,11"e 0.15. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Submitted by: 
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JOSEPH I, POWELL,ESQ, 
Nevada Bar No. 008875 
9505 Iiillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Attorneys for Jacqueline M Montoya 

ER 	HUTCHISON & STEFFEN, LLC 

RUSSEL J. GEIST, ESQ. 
- Nevada Bar No. 9030 

10080 W, Alta Dr,, Suite 200 
Las Vegas, NV 89145 
Attorneys for Trustee, 
Fredrick P, Wald 

KIRK, 1Xlqatt,F25, ESQ 
Nevada Bar No. 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No. 5218 
100 North City Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorner for Eleanor Connell 
Hartman Ahern 
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ALBRIGHT, STODDAR_D, WARNICK THE RUS 

7 	& ALBRIGHT 

WF—T—ElTN Y B. WARNICK, ESQ 
Nevada Bar No 001573 
801 S, Rancho Dr. #1)-4 
Las Vegas, NV 89106 
Attorneys. for Kathryn A. Bouvier 

Approved by: 

SQ. 
8875 

Ilwood Drive, Suite 100 
La-s Vegas, Nevada 89134 
Attorneys for ifaciraelim M. Montoya 
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By 

Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,349.23, is 

hereby denied, 

XI IS SO ADJUDGED Aral ORDERED this 	day of-Maz 2015. 

DISTRICT COURT TM E 
Submitted by; 
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BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 

HUTCI-IISON & STEFFE,N, LLC 
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KIRK B, LENHARD, ESQ 
Nevada Bar No. 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No. 5218 
100 North City:Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorneys. for Eleanor Connell 
Hartman Ahern 

By 
RUSSEL J. GEIST, ESQ. 
Nevada Bar No, 9030 
10080 W. Alta Dr., Suite 200 
Las Vegas, NV 89145 
Attorneys for Thistee, 
Fredrick P. Wahl 
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Texas counsel, prior to the commencement of these proceedings, totaling the sum of $82,349.23, is 

hereby denied. 

IT IS SO ADJUDGED AND ORDERED this 	day of-141y, 2015. 

=RICT COURT )13DGE 
Submitted by; 

ALBRIGHT, STODDARD, WARNICK 
& AL RIGHT 
	 ME RUSFIFORTH FIRM, LTD 

By.  
JOEPR J. PI:VIELL,ESQ. 
Nevada Bar No. 008875 
9505 Hillwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Attorneys for Jacqueline M Montoya 

Approved by: 

BROWNSTEIN HYATT FARBER 	HuransON 
SCHRECK, LLP 

KIRK B. LENTrARb, ESQ 
Nevada Bar No. 143 7 
TAMARA BEATTY PETERSON 
Nevada Bar No. 5218 
100 North City. Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorneys for 'Eleanor Connell 
Hartman Ahern 
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By 
WHITNEY B. WARNICK, ESQ 
Nevada Bar No. 001573 
801 S. Rancho Dr. #D-4 
Las Vegas, NV 89106 
Attorneys ibr Kathryn A. Bouvier 

RUSSEV MIST, ESQ. 
Nevada Bar No. 9030 
10080 W. Alta Dr., Suite 200 
Las Vegas, NV 89145 
Attorneys for Trustee, 
FredrIc/P Wald 
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NOKI 
G. MARK ALBRIGHT, ESQ, 
Nevada State Bar No. 001394 
WHITNEY B. WARNICK, ESQ. 
Nevada State Bar No. 001573 
ALBRIGHT, STODDARD, WARNICK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Ve as, NV 89106 
Tel: r/02)384-7111 
Fax: 702) 384-0605 

g 	
ihrightstodslziggm  

vgw 	tstoddard.corn  
Attorneys for Jacqueline M Montoya 
and Kathryn A. Bouvier 

E lectro ica I ly Filed 
06130/2016 10:29:64 AM 

CLERK OF THE COURT 

9 

10 

11 	 DISTRICT COURT 

12 	 CLARK COUNTY, NEVADA 

13 

14 

15 

16 

17 

18 	PLEASE TAKE NOTICE that an JUDGMENT AND ORDER APPROVING AWARD 

19 OF ATTORNEY'S FEES was entered with this Court on June 23, 2015, 

20 	A copy of said Order is attached hereto, 

21 	DATED this 27  day of June, 2015, 

22 

23 

24 
	

By 
WHITNEY B. WARNIM-ESQ. 

25 
	

Nevada Bar No. 001573 
801 South Rancho Drive, Suite D-4 

26 
	

Las Vegas, Nevada 89106 
_Attorneys for Kathryn A. Bouvier 
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In the Matter of the Estate of: 
THE W. N. CONNELL AND MARJORIE T. 
CONNELL LIVING TRUST, Dated May 18, 
1972, 

An inter Vivos Irrevocable Trust 

CASE NO. P-09-066425 
Dept. XXVI (26) 

NOTICE OF ENTRY OF JUDGMENT 
AND ORDER APPROVING AWARD OF 
ATTORNEY'S FEES 

ALBRIGHT, STODDARD, WARNICK 
& ALBRIGHT 
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6 

1 	 CERTIFICATE OF SERVICE 

Pursuant to NRCP 5(b), I certify that I am an employee of Albright, Stoddard, Wamick & 

Alright and that on this 	day of June, 2015, I served a true and correct copy of the foregoing 

4 NOTICE OF ENTRY OF JUDGMENT AND ORDER APPROVING AWARD OF 

ATTORNEY'S FEES upon all counsel of record by electronically serving the document using the 

Court's electronic filing system, as follows: 

Kirk B. Lenharcl, Esq. Joseph J. Powell, Esq, 
Tamara Beatty Peterson, Esq, The Rushforth Law Firrn, Ltd. 
Brownstein Hyatt Farber Sohreck, LLP Suite 100 
100 North City Parkway, Suite 1600 9505 Hillwood Drive 
Las Vegas, Nevada 89106 Las Vegas, Nevada 89134 
Attorneys for Eleanor Connell Hartman Attorneys for Jacqueline M. Montoya 
Ahern Bouvier ._ 
Russel J. Geist, Esq, 
Hutchison & Steffen, LLC 
10080 West Alta Drive, Suite 200 
Las Vegas, Nevada 89145 
Attorneys for Trustee, Fredrick P. Waid 
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Electra nic ily Filed 
06/23/2015 04:29:49 PM 

JUDG 
YOSEPI-1 J. POWELL, ESQ. 
Nevada Bar No, 008875 
THE RUSHFORTH FIRM, LTD. 
9505 H.illwood Drive, Suite 100 
Las Vegas, Nevada 89134 
Tel: (702) 255-4552 
Fax: (702) 255-4677 
jeyhforthet 
Attorneys for Jacqueline M Montoya 

WHITNEY WARNICK, ESQ. 
Nevada Bar No. 001573 
Almarr, STODDARD, WARNECK & ALBRIGHT 
801 South Rancho Drive, Suite D-4 
Las Vegas, Nevada 89106 
Tell.  (702) 384-7111 
Fax: (702) 384-0605 

bi oddiriicQm  
Attorneys for Kathryn A. Bouvier 

CLERK OF THE COURT 

DISTRICT COURT 
CLARK COUNTY, NEVADA 

In the Matter of 
THE W. N. CONNELL AND MARJORIE T, 
CONNELL LiviNa TRUST, Dated May 1s, 
1972, 

An Inter Vivo s Irrevocable Trust, 

JUDGMENT AND ORDER APPROVING AWARD OF ATTORNEY'S PRES 

The MOTION IN SUPPORT OF AWARD OF ATTORNEY'S PEES AND COSTS filed 

herein. by Ivlovants, Jacqueline M. Montoya and Kathryn A. Bouvier, having come on. for hearing 

before the Honorable Gloria Sturman on May 13, 2015; Movants being represented by their counsel, 

Whitney B, Wa,mick., Esq., of the law firm Albright, Stoddard, Warnick & Albright, and Joseph J, 

Powell, Esq., of The Rushforth Firm, Ltd,; Eleanor Connell Hartman Ahem, being represented by her 

counsel, Kirk B. Lenard, Esq., and Tamara Beatty Peterson, Esq., of the law firm of Brownstein Hyatt 

Farber Schreck, LLP; and, the Trustee, Fredrick P. W a id, being present and represented by his counsel, 

Russel J. Geist, Esq., of the law firm of Hutchison & Steffen, LLC; the Court having reviewed the 

Motion filed and the Opposition thereto, and having heard oral argument from counsel, and being fully 

advised in the matter, the Court finds and Orders as follows: 
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CASE NO. P-09-066425 
DEPT NO XXVI (26) 

Date of Hearing: May 13, 2015 
Time of Hearing: 9:00a.m. 

O vootofy  
Invoitintory ohrtiimol 

osapviatid oisma$131 

mmaro intsment 
Httihriveciiirrelgruirtr 

77::11 ee 	litttirtr ete 
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4 

5 

6 

7 

8 

9 

10 

21 

I The Court finds that lvlovants' Motion provides the information for evaluating an award of 

attorney's fees under Brunzell v. Golden Gate Nat, Bawl; 85 Nev, 345, 349, 455 P,2d 31, 33 (1969), 

3 These factors are: 1) the advocate's professional qualities; 2) the nature of the litigation; 3) the work 

performed; and, 4) the result. 

The Court Ends that all of the fees requested by Movants' Nevada counsel, including the sum 

of $122,260.00 incurred by Kathryn A. Bouvier ("Kathryn"), and the sum of S269,733.80 incurred 

by Jacqueline M. Montoya ("Jacqueline"), were incurred as a result of the breach by Eleanor Connell 

Hartman Ahern ("Eleanor") of her duties as Trustee of the W. N. Connell and Marjorie T. Connell 

Living Trust Dated May 18, 1972 ("Trust"); and, therefore, pursuant to NRS 153.031(3)(b), Eleanor 

is personally liable to Kathryn and Jacqueline to reimburse to them the fees they incurred and judgment 

should be entered against Eleanor and in favor of Kathryn and Jacqueline for that purpose, These fee 

amounts are for services rendered to Kathryn and Jacqueline by their counsel through March 20, 201 5, 

and they are not precluded from seeking an additional award of fees for legal services rendered on their 

behalf in these proceedings after that date. 

The Court finds that the reimbursement of costs to Kathryn and Jacqueline sought in their 

Motion, including the amount of $5,373.70 sought by Kathryn, and the amount of $20,488.05 sought 

by Jacqueline, should not be awarded at this time, until further proof and corroboration thereof is 

provided to the Court, consistent with the guidelines provided by the Nevada Supreme Court in the 

case of Cadle Company v. Woods' & Erickson, LL.P, 131 Nev. Adv. Op. 15, 345 P.3d 1049 (2015). 

The Court further finds that reimbursement to Kathryn and Jacqueline of fees and costs they 

incurred with Texas counsel, prior to the commencement of these proceedings, as requested in their 

Motion, totaling $82,349.23, cannot be awarded to them under NRS 153,031(3)(b), because said fees 

and costs were not incurred in these proceedings, or as a direct consequence of Eleanor's broach of her 

24 fiduciary duties. 

Therefore, bused upon these findings and good CAMC appearing; 

IT IS HEREBY ORDERED, ADAJDGED AND DECREED as follows: 

1. 	Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of 

Kathryn A. Bouvier, for attorney's fees she incurred through March 20, 2015, in the amount of 
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$122,260.00, together with interest accruing on said principal amount at the legal rate of interest in 

Nevada, from the date of the entry of this Judgment until paid in full 

2. Judgment is hereby entered against Eleanor Connell Hartman Ahern and in favor of 

Jacqueline M. Montoya, for attorney's fees she incurred throtIgh March 20, 2015, in the amount of 

$269,733.80, together with interest accruing on said principal amount at the legal uite of interest in 

Nevada, -from the date of the entry of this Judgment until paid in nil. 

3. Kathryn's and Jacqueline's requests for an award of costs incurred, including the 

amount of $5,373.70 sought by Kathryn, and the amount of $20,488,05 sought by Jacquelin; are 

denied at this time without prejudice. If they reapply for an award of costs incurred herein, they must 

provide further proof and corroboration thereof to the Court, consistent with the guidelines provided 

by the Nevada Supreme Court in the caw of Cadle Company v. Woods' & Erickson, LLP, 131 Nev, 

Adv, Op. 15, 345 P.3d 1049 (2015). 

4. Kathryn's and Jacqueline's request for an award of fees and costs Incurred by theft 
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3 

Texas coun,361, prier to the commencement of these proceedin 

hereby denied, 

:it:, totaling the mon of $82 1349,23, 

IT Is so AnJunatu AND ORDER= this  itclay  of..Mery- 2015. 
5  

4 

Nevada Bat No, 001573 
801 S. Ranoho Dr. 40-4 
LOB Vegas, NV 89106 
Attorneys for Kathryn A. BEnwier 

Approved br, 

BROWNSTEIN HYATT FARBER 

-TM B. 411' 	ESQ 
Nevada Bar No. 1437 
TAMARA BEATTY PETHRSON 
Nevada B lir No, 5218 
100 North City Parkway, Suitt 1600 
Us Vegas, NV 89106-4614 
Attorneys for Elearuir Coma 
liareman Ahern 

THE RUSHFORTH FIRM, LTD 

By____ 	
J. POWELLAQ. 

Nevada Ear No, 008875 
9505 Hill.wood Drive, Sviite 100 
Las Vegd.s, Nevada 89134 
Attorneys. for Jacqueline Moneoya 
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HUTCHISON & STEFFEN, LLC 

ReSSEL ). OE 
Nevada Bar No, 9030 
10080 W. Alta Dr., Sulte 200 
LW' Vegaa, NV 89145 
Attornoys,for TfusTee, 
Fiveirick P. Waid 
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DISTF C OUR RIME 

By 
raru cfmlrugzy---  

Nevada Bar No. 9030 
10080 W. A tta Dr. Suite 200 
Las Vegas,.NV 89145 
Attornew for 71,  ustoe, 
Fredrick P. Wad 

Q. 
8875 

iwood Drive, Suite 100 
Lii 'Vegas, Nevada 89134 
Attomys for Jacqueline M Montoya 

HUTCHISON & STEFFEN, LLC 

Texas counsel, prior to the commencement of these proeeedings, totaling the sum of $82,349,23, is 

hereby denied. 

IT IS SO ADJUDGED AND ORDERED this 	day of-May; 2015. 
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Submitted by 

ALBRIGHT, STODDARD, WARN1CK 
& ALBRIGHT 

By 
WHITNEY B. WARN1CK, ETQ 
Nevada Bar No. 001373 
801 S. Rancho Dr. #13-4 
Las Vegas, NV 89106 
Attorney! for Kathryn 4. Bouvier 

Approved by: 

BROWNSTEIN 1-IYATT FARBER 
SCHRECK, LLP 

)3y. 	 
KIRK B, 1.814 
Nevada Ear No. 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No. 5218 
100 North City. Parkway, Suite 1600 
Las Vegas, NV 89106-4614 
Attorn e ffor Eleanor Connell 
Hartman Ahern 
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26 

27 

28 

ALBRIGHT, group ARA WARNICK. THE RUSHFORTI-1 FIRM, LTD 
& ALBRIOHT 

By 	 
MT Y B. WARNICK, ESQ 	.TOSEPI I, powErl it-g Q. 

1\kvada Bar No. 001573 	 Nevada Bar No. 008875 
801 S. Raneho I. #D-4 	 9505 Hills/food Drive, Suite 100 
Las Vegas, NV 89106 	 Las Vegas, Nevada 89134 
Attorneys for Kathryn A, Bouvier 	Attorneys for Jacqueline M Montoya 

Approved by 

BROWNSTEIN I-ITYATT FAR BR. 	HUTCHISO 
SCIIRECIC, LL? 

KIRK B. tAb, BQ 
Nevada BEtr No, 1437 
TAMARA BEATTY PETERSON 
Nevada Bar No. 5218 
100 North eity.ParkwAy, Suite 1600 
Las Vesso, NV 89106-4614 
Attorneys for Eleanor 
Hartman Ahern 

Q. 
Nevada Bar No. 9030 
10080W. Alta Dr,, Suite 200 
Las Vegas, NV 89145 
Attornex for Trustee, 
FrealPick P, !Yak! 

Texas counsel, prior to the conmacement of these prooeedin totaling the sum of $82,549.23, is 

hereby denied, 

rr Is SO ADJUDGED AND ORDERED this 	day onyky, 2015. 
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