" -

edible marijuana products or marijuana-infused products which
sells the edible marijuana products or marijuana-infused products
to the other medical marijuana establishment.

3. An excise tax is hereby imposed on each retail sale in this
State of marijuana, edible marijuana products or marijuana-
infused products by a medical marijuana dispensary at the rate of
2 percent of the sales price of the marijuana, edible marijuana
products or marijuana-infused products. The excise tax imposed
pursuant to this subsection:

(a) Is the obligation of the medical marijuana dispensary.

(b) Is separate from and in addition fo any general state and
local sales and use taxes that apply to retail sales of tangible
personal property.

(c) Must be considered part of the total retail price to which
general state and local sales and use taxes apply.

4. The revenues collected from the excise taxes imposed
pursuant to subsections 1, 2 and 3 must be distributed as follows:

(a) Seventy-five percent must be paid over as collected to the
State Treasurer to be deposited to the credit of the State
Distributive School Account in the State General Fund.

(b) Twenty-five percent must be expended to pay the costs of
the Health Division of the Department of Health and Human
Services in carrying out the provisions of sections 10 to 20,
inclusive, of this act.

5. The Department shall review regularly the rates of the
excise taxes imposed pursuant to subsections 1, 2 and 3 and make
recommendations to the Legislature, as appropriate, regarding
adjustments that the Department determines would benefit the
residents of this State.

6. As used in this section:

(a) “Cultivation facility” has the meaning ascribed to it in
section 3.5 of this act.

(b) “Edible marijuana products” has the meaning ascribed to
it in section 5.3 of this act.

(c) “Facility for the production of edible marijuana products
or marijuana-infused products” has the meaning ascribed to it in
section 7.3 of this act.

(d) “Marijuana-infused products” has the meaning ascribed to
it in section 7.9 of this act.

(e) “Medical marijuana dispensary” has the meaning ascribed
to it in section 8 of this act.

() “Medical marijuana establishment” has the meaning
ascribed to it in section 8.3 of this act.
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RENO NEWSPAPERS, INC., Case No. CV15-01871
a Nevada Corporation, Dept. No. 9

Petitioner,
\

CITY OF SPARKS, a Municipal Corporation,

Respondent.

ORDER TO SET HEARING
The Court is in receipt of Petitioner RENO NEWSPAPERS, INC.’s Request for Oral

Argument filed on October 21, 2015. The Court is also in receipt of Petitioner’s Petition for Writ of
Mandamus filed on September 18, 2015. On October 8, 2015, Respondent, CITY OF SPARKS,
filed a Response in Opposition to Petition for Writ of Mandamus. Petitioner filed a Reply in Support
of Petition for Writ of Mandamus on October 20, 2015.

Upon review of the moving papers and exhibits, the Court believes a hearing would be
appropriate to assist the Court in this decision. The Court orders a hearing; the Court requests both
parties present oral arguments on Petitioner’s Petition for Writ of Mandamus and any other motions
ripe for judicial review at the time of the hearing.

THEREFORE, and good cause appearing, IT IS HEREBY ORDERED that counsel for the
parties shall meet and confer and, thereafter, contact Department Nines’ Judicial Assistant within

DATED: this _[Z. day of N

DISTRICT JUDGE
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District

—

Court of the State of Nevada, County of Washoe; that on this day

of ——

, 2015, I deposited in the County mailing system for postage and

mailing with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:

n
Further, I certify that on the }9; day of _Y }Ojgﬁ)bfc ,2015,1

electronically filed the foregoing with the Clerk of the Court electronic filing system, which

will send notice of electronic filing to the following:

SCOTT GLOGOVAC, ESQ. for RENO NEWSPAPER, INC.
DOUGLAS THORNLEY, ESQ. for CITY OF SPARKS

CHESTER ADAMS, ESQ. for CITY OF SPARKS

Brianfie Buzzell ~—
Judicial Assistant
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Code No. 4185

IN THE SECOND JUDICIAIL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
THE. HONORABLE: SCOTT N. FREEMAN, DISTRICT JUDGE
—-000-
RENO NEWSPAPERS, INC.,

Case No. CV15-01871
Plaintiff,
Dept. No. 9

VvS.

CITY OF SPARKS,

Defendant.

~— N N N N S N N ~—

TRANSCRIPT OF PROCEEDINGS
Oral Arguments
Thursday, January 14, 2016

Reno, Nevada

Reported By: SUSAN KIGER, CCR No. 343, RPR
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Attorneys at Law

By: Scott A. Glogovac, Esqg.
4277 W. Plumb Lane

Reno, Nevada 89509

Sparks City Attorney's Office

BY: DOUGLAS R. THORNLEY, ESQ.

431 Prater Way
P.0O. Box 857
Sparks, NV 89431
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RENO, NEVADA, THURSDAY, JANUARY 14, 2016, 10:03 A.M.

—-000-

THE COURT: We are on the record in CV15-01871.
This is the time set for a Petition for Writ of Mandamus.
Reno Newspapers versus City of Sparks.

Appearances, please.

MR. GLOGOVAC: Scott Glogovac on behalf of the
Petitioner, Your Honor.

MR. THORNLEY: Doug Thornley on behalf of City of
Sparks.

THE COURT: Good morning. I carefully reviewed the
petitions and its exhibits. I'm looking forward to oral
argument on this.

Mr. Glogovac, it's your petition.

MR. GLOGOVAC: Thank you, Your Honor. Your Honor,
the factual context of this case, the specific factual context
is unique, as the Court knows, since the papers have been
reviewed. It involves a public records dispute over business
licenses, at least the names in business licenses that the
City of Sparks has issued to individual owners of medical
marijuana establishments. So it's a unique factual scenario.
But the law that governs and that controls the ultimate

outcome where we get at the end of this case in public records

JA156



A WO DN

11
12
13
14
15
16
17
18
19
20
21
22
23

24

disputes isn't unique. In fact, it's very well established
and I would suggest that probably as well established as any
area of the law in civil matters in this state.

Through the Nevada Public Records Act which is in
Chapter 239 of the Nevada Revised Statutes and through Nevada
Supreme Court cases, and there have been many of them in the
last several years addressing the provisions of the Public
Records Act, we have a clear legal framework for where this
case goes.

So what I would like to do, Your Honor, with the
Court's indulgence, is go through the legal underpinnings of
the case and address the specific issue that we have.

The first legal concept that we have to address, and
this needs to it be addressed because it was an issue raised
in the City's responsive papers, is what is the proper
procedural vehicle for the RGJ, that's Reno Gazette Journal,
if T can reduce it to that from time to time. What's the
proper procedural vehicle for the RGJ to address this dispute?
And this is one of those issues that I've said as part of the
public records jurisprudence that's well established,

Your Honor, that I was referring to because under the Public
Records Act, and specifically Section 239.011, is that it is
expressly stated that if a records' request is denied, the

requester may apply to the District Court in the county in
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which the record is located for an order permitting inspection
of the record. The record here, names of MVE business
licenses in the City of Sparks, they are located in Washoe
County, so the Reno Gazette Journal can apply for production
of the records here in this Court.

And in conjunction with that statutory provision,
the Nevada Supreme Court has held on several occasions that
the proper forum that that proceeding should take is a
Petition for Writ of Mandamus. And this goes all the way back
to the DR Partners case which is cited in our papers. That's
at 116 Nevada 616, a 2000 case.

And then in subsequent cases including the Reno
Newspapers versus Sheriff case, that was the case that
involved production of records that related to former Governor
Gibbons' concealed carry permit. In that case, the Nevada
Supreme Court underscored again that the means by which a
public records dispute is resolved is a Petition for Writ of
Mandamus by the requester, in this case the RGJ, in the county
in which the records are located.

So, again, because we've got records that the City
of Sparks maintains here in Washoe County, the proper means
for the RGJ to address the dispute was to file this mandamus
proceeding.

Now, the City in response to that as the initial
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argument in its opposition essentially ignores what the Public
Records Act states. It ignores the Nevada Supreme Court
express directive that mandamus is the proper proceeding and
argues that because one of the issues in this case involves a
regulation, an administrative regulation, the Nevada
Administrative Procedures Act overrides -- the Public Records
Act overrides or sets aside the Nevada Supreme Court decisions
and mandates the dispute in this case be resolved through the
procedures of the Administrative Procedure Act, specifically a
declaratory relief action naming among other defendants the
governmental entity or agency that promulgated the regulation.
That's the argument here. And for several reasons,

Your Honor, it's not a valid argument.

First, there's nothing in the Public Records Act
that makes it subject to the procedures of the Administrative
Procedures Act. If the Nevada legislature had intended that,
what it would have said in 239.011 is, subject to the
provisions of Chapter 233B, the requester can file an
application. And the Nevada Supreme Court would have realized
that carve out. But there is no carve out in the Public
Records Act for proceedings in which a regulation is at issue
as part of the fight over whether or not records are
produceable or publically assessable. It's not carved out.

It's likewise not carved out in the Administrative Procedure
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There's no specific statement in there that any public
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records proceeding that implicates the applicability, validity
of an administrative regulation must be determined through a
declaratory relief action.

So there's nothing in the law that supports the
argument, first of all, that somehow, some way, the
Administrative Procedures Act takes precedents over the clear
direction in the Public Records Act and the clear case
authority under the Public Records Act that this mandamus
proceeding is the proper way to address the parties' dispute.

And by the way, Your Honor, in a mandamus
proceeding, as this Court is probably well aware, the
defendant or the respondent is always going to be the
governmental agency that isn't doing what the Petitioner wants
it to do. That's the City of Sparks here. So the proper
process has been invoked.

And I want to add to that, too, Your Honor, that the
provision that's being relied on by the city as mandating the
declaratory relief action isn't mandatory anyway. The
provision that they are relying on —— I'll find that, it's NRS
233B.110, subsection 1 of Section 1. And what it says is,
"The validity or applicability of any regulation may be
determined in a proceeding for a declaratory judgment in the
District Court in and for Carson City or in and for the county

where the plaintiff resides."
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And then it goes on to address who the Defendant
should be and what the issue would be.

So the Administrative Procedures Act itself doesn't
mandate that a declaratory relief action be the process by
which the issue is revolved. It's not mandatory language.
And when you take that into account along with the fact that
we do have guidance from the Nevada Public Records Act and the
Nevada Supreme Court that it's a mandamus proceeding as the
proper vehicle, I don't think there can be any question that
we've done it correctly here.

Beyond that, two more things, Your Honor, and we've
pointed this out in our reply papers, this is nothing more
than, in our opinion, to the extent you get to this
regulation. It's just a garden variety interpretation issue.
This isn't a proceeding by which someone is attempting to
strike down an administrative regulation. That's not what's
happening here. Nobody is trying to say that the regulation
should be wiped off the books. We are just advancing
arguments relative to the interpretation of that regulation.
So it wouldn't even be a situation where you've got relief
being requested that a regulation be voided or somehow taken
off the books.

THE COURT: Is it part of your argument that the

regulation doesn't apply?
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MR. GLOGOVAC: Yeah, right.

THE COURT: The regulation says that a dispenser
should be —-- identity should be kept confidential. That's
based upon which they denied your request. Your point is it
doesn't even apply, that it's a public records analysis not a
-— don't even look at the regulation.

MR. GLOGOVAC: Right. And one further point,

Your Honor, and I'll come back to this. I don't even —— we
don't even believe the Court needs to get to the regulations
so that in the final analysis the case isn't going to rest on
the regulation. 1I'll explain that in a bit.

THE COURT: I think that's the whole point of today.

MR. GLOGOVAC: For two reasons.

THE COURT: All right.

MR. GLOGOVAC: In any event, Your Honor, I think we
get past then the initial hurdle that's been raised here. Do
we have the proper process in place? I think we do. Once we
get past that, and again, talking about legal constructs,
there are two further principles that guide where we end up.
Both of these are substantive and both of them are public
records Jjurisprudence substantive issues. One is general.
One is specific. The general one is that under the public
records Jjurisprudence in this jurisdiction, both the statute

and the Nevada Supreme Court decisions, there is a very strong
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overriding public policy that underpins the Public Records Act
in Nevada, and that is that the legislature has said that it
is the purpose of the act to foster Democratic principles by,
in turn, fostering openness in government which in turn means
public access to what public servants are doing. That's the
whole point of the Public Records Act. And there's probably
no stronger policy enforced by the Nevada Supreme Court in any
area of the civil law with the potential exception of minimum
insurance in car cases. That's the only other place where you
will find such strong pronouncements of public policy.

So that's the backdrop in this case that has to be
kept in mind and it's reflected in Nevada Supreme Court cases,
but also specifically in the Nevada Public Records Act itself.

For the record, I wanted to cite two of the
provisions, Your Honor. One is NRS 239.001 sub 2. That
statute is the first provision in the Public Records Act. And
it states that the provisions of the Public Records Act must
be construed liberally to carry out the important purpose of
open government and public access to public record. That's
the import of that section.

The next section, 239.001 sub 3 says any claimed
exception to public access must be narrowly construed.

And beyond that, NRS 239.0113 places the burden of

proof in these cases on the governmental agency. So that's
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the general kind of underpinning of any public records case.
Like it or not, that's the playing field. It tips very
heavily toward access, public access to records. And if
that's not being allowed, there needs to be something specific
that overrides it which gets me to the second legal
underpinning, and it's the specific principle here, and that
is the principle, Your Honor, that a public record, and this
is in the case law, a public record is subject to disclosure.
And there's no dispute here, sometimes cases come along where
there's a fight over whether a record is even public. We
don't have that here. The city has acknowledged the business
licenses it issues including to medical marijuana
establishments are public record.

So getting back to my point, a public record is
subject to disclosure unless one of two circumstances exists.
One the Nevada legislature has expressly and unequivocally
declared by statute that the record is confidential or two,
applying a balancing of interests of the so-called Donrey
balancing test. The interests of the private individuals or
of law enforcement outweigh the public's right to access.

THE COURT: Which is an interesting issue. Freeze
that for a moment.

MR. GLOGOVAC: I will.

THE COURT: I have a question. It seems to me that

12
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when I reviewed the regulation, and I'm sure I'll hear this
from the City in a moment, and I want you to distinguish it
for me, that with this new area of business, that to reveal
the identity of potential investors would have a chilling
effect on the business, and the regulation that talks about
protecting the identity and personal identifying information
may prevent a potential business investor from investing in
such an enterprise if they thought that their identity could
be released by way of additional regulation, which is that
they have to get a business license. So you get a business
license as part of the scheme of being a medical marijuana
investor, and then they rely on that statute that their
identity would not be revealed. And then you come to court
and say, "Wait a minute, because of the requirement, you have
to get a business license. We are going to find out what your
name is," and it abrogates that statute. Talk to me about why
that doesn't matter.

MR. GLOGOVAC: Okay. Number one, the City of Sparks
in its papers did not raise a Donrey balancing test argument.
Those are very difficult arguments to prevail on because the
proponent of the Donrey balancing test can't just offer
conjecture or assumptions or thoughts or consideration that
something might happen. There has to be specific evidence

presented that the concern that you're talking about, for
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instance, in fact occurs or will occur. An example in the —-
in the judge or in the former Governor Gibbons gun permit
case, one of the arguments that was made by the District
Attorney's Office, by the Sheriff's office in that case, was
well, if the —- if the names of CCW permit holders become a
matter of public record, and they were at the time, they
aren't now, but if they become a matter of public record, that
increases danger to the people who hold the weapons because
they may be targeted for some kind of personal mugging or
attack. People may want to break into the home and find their
guns, that sort of thing.

And the Nevada Supreme Court says hypothetical
concerns about the potential impact of information being
public aren't enough to overcome the public's interest.

THE COURT: You need actual evidence.

MR. GLOGOVAC: You do. And what you've raised is
the potential. And then if I can address is the merits of the
potential, I would say, Your Honor, with all due respect, it's
an old way of thinking. Because the whole idea here is to
legitimize, and the medical marijuana industry, just as any
other medical industry exists, or just as a plumbing business
exists, or a hardware store, the whole idea here is, "Hey,
this is on the up-and-up." I mean, this is -- yeah, we've

gotten past the idea of marijuana being a problem as it
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relates to people using it for medicinal purposes. And so
anybody that wants to run one of these businesses in theory is
a legitimate business person, whether or not that person used
to own a drywall company, was a lawyer, a chiropractor,
whatever.

THE COURT: President of the university.

MR. GLOGOVAC: Yes.

The whole idea is to legitimize it. And so I would
say that and also I think the shear volume of applications, I
don't have the numbers, but the shear volume of applications
that the Division of Health received for these MMEs was
phenomenal. And you may have seen some of the news coverage
the crying by people that came out publically saying this was
unfair. So I don't think hypothetical chilling is real in the
current way that folks that want to get involved in this
business look at it. Beyond that, there's no evidence of it.
And then, finally, it wasn't raised.

THE COURT: Are there any other, other than the City
of Sparks, putting Sparks aside, is there any other
governmental entity that has revealed the identities per the
Reno Gazette Journal's inquiry?

MR. GLOGOVAC: Yeah, my understanding is Washoe
County, and my understanding is Clark County and City of

Las Vegas have also not claimed confidentiality.
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THE COURT: Not claimed confidentiality?

MR. GLOGOVAC: Not. The City of Sparks is the only
one that raised that position. And we provided in an e-mail
that Pat Caffratti from the Attorney General's Office opined
on it as well.

But in any event, Your Honor, kind of picking up
with where I left off, so you've got to have a statutory
expression or a balancing. The balancing doesn't apply here
for the reasons I've indicated.

And then let me just underscore this legal principle
and to let the Court see that it's not something that I just
kind of pulled out of thin air. The Nevada Supreme Court has
said what I just said and that is that a public record is
subject to disclosure unless one of two circumstances exist:
A statute for confidentiality or this balancing test. And I
cite the Court to Reno Newspapers versus Sheriff, again, this
is the Gibbons case, one of them, the gun permit one. And
that is 126 Nevada 211. And at 214, 215, this is what Justice
Hardesty wrote on behalf of a unanimous en banc court, though
through some of the provision of the public record act that I
did and writes as follows:

"Thus this Court will presume that all public

records are open to disclosure unless either, one,

the legislature has expressly and unequivocally
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created an exemption or exception by statute."

And then there's some case authorities.

And then two, "Balancing the private or law

enforcement interest for nondisclosure against the

general policy in favor of an open and accessible
government requires restricting public access to
government records".

And it cites the Donrey case.

So again, you need a statute or balancing test. We
don't have the balancing test here. That ruling by the Court
in the Sheriff case was underscored in the most recent public
records case by the Nevada Supreme Court. This was a case
where the Reno newspaper sought information from PERS, the
Public Employees Retirement System, on benefits and some other
information, and ultimately the Nevada Supreme Court ruled
that information is public, Your Honor, for all public
employees.

THE COURT: All of this affects all of us. Issue
weapons permit, PERS.

MR. GLOGOVAC: Not me. I'm a privately employed
non-gun owner.

THE COURT: No wonder you can argue SO aggressively.

MR. GLOGOVAC: In any event, the advanced opinion in

this case, it's 129 Nevada Advanced Opinion 88, on page 5,
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Justice Saitta writes again on behalf of a unanimous —--—
Justice Parraguirre on behalf of a unanimous en banc court,
"The State entity must either show that a statutory
provision declares the record confidential or in the
absence of such a provision, that it's interest in
nondisclosure clearly outweighs the public's
interest in access."
So there's the burden that the city has to meet.
They've foregone the balancing test argument, so they've got
to point to a statute. So is there a statute, a Nevada
legislature-enacted statute that quotes the names of business
license, individual business license holders for MVMEs, medical
marijuana establishments, for the City of Sparks from public
disclosure. And this is the burden they simply can't meet.
There is no statute, Your Honor.

Let me start first with our analysis and then touch

on their response to it. The analysis here is straightforward

because the Nevada legislature on the question of whether
there's a statute, the Nevada legislature not only is known
for making things easy for folks, did make this type of
analysis easy in 2013 when it amended the Public Records Act
to enumerate every confidentiality statute that it had ever
enacted that's still in place. And you can find that in

NRS 239.010. And that's the basic provision of the Public
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Records Act that says unless confidential, you've got to
provide public records.

And what it says is, "Except as provided in this

section and," and then it goes on to list, Your Honor, I would

say close to 200 statutes that provide confidentiality --

THE COURT: I have that before me.

MR. GLOGOVAC: -- for certain public records. And
then it says, "and unless otherwise declared by law to be
confidential."

THE COURT: Let's talk about that for a minute.

MR. GLOGOVAC: Right.

THE COURT: It sounds like you're about to get
there.

MR. GLOGOVAC: Yeah.

THE COURT: That seems to be what the City is
hanging their hat on is the fact that "unless otherwise
declared by law to be confidential," then they want me -- I'm
assuming they will argue in a moment that they want me to go
to the regulation statute.

MR. GLOGOVAC: Right.

THE COURT: Which is, just for the record, which is
NRS 453A.370 sub 5.

MR. GLOGOVAC: Right.

THE. COURT: Go ahead.

19
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MR. GLOGOVAC: I'm going to get there. Can I still
go through the —-

THE COURT: Right.

MR. GLOGOVAC: And, Your Honor, again, I go back to
the central legal pin that if the City can't point to a
statute that provides confidentiality here, the records must
be provided because that's what the Nevada Supreme Court told
us in the Sheriff case and the PERS case.

THE COURT: I'm with you. I don't want to sound
dumb, so walk me through it like I'm a 5th grader. It sounds
like this is a statute that provides for confidentiality. Why
am I wrong on that?

MR. GLOGOVAC: I'm going to tell you. Can you
indulge me for a few minutes? I know I'm talking here a lot,
but if you can indulge me for just a few more minutes.

THE COURT: Sure. You're talking fine, it's just
sometimes things come up during the argument that I'm very
interested in your expertise in the area, so that's why I ask
the questions. But go in the order you want to.

MR. GLOGOVAC: I will definitely address it.

So, Your Honor, and this is the first part of the
response to that. NRS 239.010 is intended as and constitutes
a list of all confidentiality statutes. The statute that

you've just recited isn't in there. There are only two
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statutes from Chapter 453A which is the statute that governs
the medical use of marijuana that are listed as
confidentiality statutes.

THE COURT: I see that.

MR. GLOGOVAC: There's two of them. The first one
is 453A.610. All that statute does is afford confidentiality
to certain information and documentation that's generated by
or received by the University of Nevada Medical School as part
of a program it's got up there. They're actually studying
whether there truly is medical benefits to marijuana. That
doesn't apply here.

The other statute is NRS 453A.700 and it provides
confidentiality for two categories of names. One, attending
physicians. And attending physicians are defined as medical
doctors or osteopaths who have as patients individuals with
debilitating or chronic medical conditions, so they prescribe
marijuana for them.

The second category of individual given
confidentiality for name under 453A.700 is the applicant for
or a holder of a registry identification card. And that's a
card that simply says this person is exempt from state
prosecution for using marijuana for medical purposes. State
prosecution only, medical use only. Now, those names

clearly —— those categories of names clearly don't fit within
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the confidentiality that's being requested here or advocated
here. So this is a —— this is an exhaustive, exclusive list
of the confidentiality statutes, and the statute that you've
referred to is not listed in here.

THE COURT: I understand.

MR. GLOGOVAC: It isn't the confidentiality statute.
That's what I wanted to get to, Your Honor. What it is,
you've cited it, 453A.3705, let me grab that. It's a statute,
but it's not a confidentiality statute. It reads:

"As far as possible while maintaining

accountability, protect the identity and personal

identifying information of each person who receives,
facilitates, or delivers services in accordance with
this chapter."

There are several problems with that. First of all,
as far as possible while maintaining accountability, what does
that mean? If a city refuses to provide the names of
individual license holders for medical marijuana
establishments, is that accountable to the public? Wouldn't
the public want to know who the owners of medical marijuana
establishments are? Isn't there somebody who could have
slipped through the vetting process that the State and city do
and somebody says, "Hey, I know this person. I used to buy my

marijuana from him 15 years ago by the Sparks Nugget." You
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know, I mean, it's not accountable to the public would be our
argument. But we don't even have to establish that because in
and of itself that phrase interjects non-specificity. It's
equivocal. What exactly does that mean? And again, Your
Honor, because the legal linchpin that underlies this, and the
Nevada Supreme Court has said again and again, the statute
must expressly and unequivocally provide confidentiality for
the record in question.

THE COURT: I think the test is narrowly tailored, I
get that.

MR. GLOGOVAC: Right. And so you don't have that
here. You have kind of a vague statement of purpose. And a
vague statement of purpose isn't a confidentiality statute.
If it were a confidentiality statute, the Nevada legislature
would have included it in NRS 239.010. So it's not a
confidentiality statute, that's —-- with that vagueness. Plus
T would say this, Your Honor, if the Nevada legislature wanted
to give confidentiality to the names of license holders,
business license holders relative to MMEs, it would have done
that, the same way it did with holders of registry
identification cards, the same way it did for the names of
attending physicians. It would have done that. But it didn't
do that. Since it didn't expressly and unequivocally do that,

we can't come in the back end with this vaguely worded statute
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and create confidentiality. So it doesn't apply. The
regulation under it doesn't apply here. We don't even get to
it. There is no confidentiality statute that applies in this
case.

And then our papers have talked about, we went ahead
and addressed the regulation, and our papers have talked about
that. I don't need to reiterate that.

But in sum, Your Honor, and all the way from
questions from the Court, because there's no balancing test
advocated or established here, and because there can be no
statute that is shown to unequivocally and expressly afford
confidentiality for these names, the records have to be
provided. And I understand hesitation any time names are
being provided, but the law is the law. The Nevada Public
Records Act is overriding here and it governs the result for
all the reasons I've stated.

THE COURT: All right. Don't go away. I have a few
questions I need you to answer for me.

MR. GLOGOVAC: Sure.

THE COURT: So we are at NRS 239.010. And we go to
all of the statutes that are specifically discussing
confidentiality. Then the legislature gives a catchall, in my
view, potentially, just for purposes of our discussion, that

unless otherwise declared by law to be confidential, which is
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to me, 1f we have forgotten one, it might apply. So then the
question is, we go to —- obviously, we go to NRS 453A.370
which is part of the regulations, and I understand the
regulations are promulgated by the Division, and they were
adopted by the legislature.

So then they say, as far as possible on maintaining
accountability. And when we look at a statute from a judicial
standpoint, we look at its plain meaning before we have to
dive into legislative history. So to me, as far as possible
while maintaining accountability to me would mean the
regulators, not the public. I'm just going to say that.
Protect the identity and personal identifying information of
each person who receives, facilitates, or delivers services in
accordance with this chapter. Well, folks that are investing
in medical marijuana enterprises are facilitating and
delivering the services. So i1t seems that that fits.
Distinguish that for me.

MR. GLOGOVAC: Sure. Starting from the beginning of
the analysis.

THE COURT: Sure.

MR. GLOGOVAC: The —-- obviously the statute that you
just recited isn't one of the enumerated ones in NRS 230.010.

THE COURT: Agreed.

MR. GLOGOVAC: Okay. The "or otherwise declared —-
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unless otherwise declared by law to be confidential," the
Nevada Supreme Court has told us what that means.

THE COURT: All right.

MR. GLOGOVAC: And they haven't told us that that
means in case the legislature forgot one. They told us that
that means balancing law enforcement interest, balancing
private interest. That's why I started the argument --

THE COURT: What's your authority for that?

MR. GLOGOVAC: That's why I started the argument in
the Reno Newspapers versus Sheriff case, again 126 Nevada 211
at 214, 215, where the Nevada Supreme Court says, "Thus, this
Court will presume that all public records are open to
disclosure unless either the legislature has expressly and
unequivocally created an exemption or exception by statute."
Or, two, "Balancing the private or law enforcement interest
for nondisclosure," et cetera, et cetera. The Donrey
balancing test.

THE COURT: It's clear as mud to me.

MR. GLOGOVAC: And the same thing was stated,

Your Honor, in the PERS versus Reno Newspapers case at page 5
of the advance opinion. The State entity may either show that
a statutory provision declares the record confidential or in
the absence of such a provision, that its interest in

nondisclosure clearly outweighs the public's interest in
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access.

So the Nevada Supreme Court, that's what they've
told us. What that comes out of, Your Honor, is an old case
that the Nevada Supreme Court decided. It was a Cliff Young
decision where there wasn't a statute that protected certain
police records. And so the Court decided, you know, they just
didn't feel right about those records being released and so
the Court recognized that sometimes law enforcement has an
interest in its investigative materials particularly when
there's an ongoing criminal investigation —-

THE COURT: Yeah, yeah.

MR. GLOGOVAC: -- that they don't want the public to
know that. Part of what law enforcement does is allow public
information to leak out the way they want, et cetera, et
cetera.

THE COURT: There's actually a box in the Sparks
Police Department where the Reno Gazette Journal can pick up
police reports.

MR. GLOGOVAC: It can. Sitting at my desk, I
sometimes get calls that says, "Hey, such and such wasn't in
the box."

THE COURT: Interesting.

MR. GLOGOVAC: In any event, so that's the starting

point. Then, Your Honor, when you have to go through the
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process that you're going through, asking yourself, to whom
does that accountability apply? And the fact that the statute
isn't listed as one of confidentiality provisions here, and
that the Nevada Supreme Court has said again and again the
claimed exemption must expressly and unequivocally do it. And
they did it for attending physicians. And they did it for the
others. That's the basis.

THE COURT: And I'm very familiar with first
amendment cases, I've had a few myself. And they do have to
be narrowly tailored. So I'm following your argument.

MR. GLOGOVAC: Anything further, Your Honor?

THE COURT: Not yet.

MR. GLOGOVAC: Thank you. I'll sit down.

THE COURT: 1I'll give you a chance to reply.

I want to hear from the City. I think I pretty much
have the City's argument, but I want you to give me anything
you want.

MR. THORNLEY: Thank you, Your Honor. I'd agree
that the facts of this case are unique. This is —- well, they
are unique in the sense that from my research this is the
first time a regulation has been used to argue for
confidentiality of a record.

THE COURT: This is how I see it. 1It's so

interesting on a number of different levels, because it's a

28

JA181



A WO DN

11
12
13
14
15
16
17
18
19
20
21
22
23

24

regulation promulgated by, basically, the Division of Health
to regulate the medical marijuana industry, and they have this
statute that you've so appropriately cited and that I've
identified that asks for the protection of the identity and
personal information of individuals that facilitate or
deliver, which to me, you would affectively argue is on point
with investors, right, who you have to get business licenses
for this.

But Mr. Glogovac has made in some pretty powerful
arguments as to why it should be released. So go ahead.

MR. THORNLEY: We skipped an important statute,
though. In 233B.040, Your Honor, regulations are given the
force of law. And so long as the regulation is properly
adopted by the Division, it has the force of law in the state
of Nevada.

THE COURT: And it's a statute. It's also
promulgated as statute.

MR. THORNLEY: Well, I think to me, the point is I
guess I had intended to start at the beginning and go to the
end, but I'll start in the middle.

THE COURT: Go wherever you want.

MR. THORNLEY: When Mr. Glogovac says that it must
be a statute and that the regulation is not a statute and

that's how he gets through the confidentiality argument, to me
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that is an argument that the regulation itself is invalid. If
municipalities and agencies can't rely on the regulation to
say, "Hey, this record is confidential," then the regulation
itself is of no force and effect and therefore invalid, which
brings us squarely into the grasp of the Administrative
Procedures Act. There's a reason that the legislature has
prescribed a method for challenging the validity and
application of the promulgated regulation. And that's so that
the State agency that promulgates the regulation can make a
record, can explain what they were thinking, can point to the
evidence that might be used in the Donrey balancing test down
the road, can say, "Hey justice has passed out this memo that
says these are the points we are looking at in terms of the
prosecutorial discretion for prosecuting marijuana crimes,"
can take the memo that says, "Congress has recognized that the
sale of marijuana is a dangerous trade. These are what we
think are the outcomes of that, and this is how we think that
people who are engaged in this business ought to behave."

When you look at whether or not a petition for
mandamus 1s appropriate as a vehicle for relief in this case,
you can't look at it in a vacuum. You can't say, "All right,
well, 239 says I can apply for an order from the Court in the
county in which I reside." What you have to do is look at

what is the underlying purpose of a writ petition? The
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purpose of a writ petition is to give a vehicle for relief
when there isn't one. In this case, there is one. It's in
233B. Our basic contest here is whether or not, as you put
earlier, is whether or not this regulation applies to preclude
the release of the names and the personally identifying
information in these business licenses. And so the State, the
legislature said, "That's how we want you to do that."

There's a case that's not in any of the briefs, I do have a
copy of it if you would like to see it. 1It's Kay versus
Nunez. It's a land-use case. Prior to 2001 land-use
decisions were challenged by petitions for mandamus.

In 2001, the legislature comes through and says, We
are going to pass this addition to Chapter 278. 1It's going to
require municipalities to adopt, essentially, an appeals
process. And at the end of the municipal appeals process,
we'll give you the right to petition the District Court for
judicial review.

In the Kay case, the Petitioner brought both
actions, petition for mandamus and petition for judicial
review. And the Supreme Court says, Hey, look, the
legislature has provided this wvehicle for relief, and on that
basis, a petition for mandamus is not the appropriate vehicle
for relief. It really is as simple as that. It's as simple

as the writ relief statute says.
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THE COURT: Your position is this is not a Public
Records Act. It should not be a Public Records Act challenge,
it should be a challenge to the regulation.

MR. THORNLEY: That's the uniqueness of the case.
Typically when you cite a Public Records Act challenge, it is
that either the Donrey balancing test doesn't work or there's
no statute on point. And in this case, the disagreement is
whether or not the regulation, which is by name, not a
statute, carries with it the force of law and falls into that
or otherwise declared by law to be a confidential catchall
provision.

So Chapter 239 does not specifically provide the
type of remedial vehicle that one must use. It just says
the —-- it describes what the appropriate venue is for that
challenge. And because it doesn't describe the vehicle,
petition for mandamus is appropriate.

I think if you look at the DR Partners case and you
look specifically at the sentence in that case that describes
the holding as it relates to mandamus which you'll see, and
this is pretty close, but not a direct quote, is that the
Court said, "Thus, for the public records sought in this case,
a petition for mandamus is the appropriate remedy."

So it's still a factual decision based on the unique

circumstances of each case. And in this case, there is a
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vehicle. There is a plain, speedy, and adequate remedy at law
in the form of Administrative Procedures Act.

And more than that, Your Honor, when you review
233B, you see that the legislature imposed additional
requirements to relief. And that's that the Petitioner is
required to ask the State agency, "Hey, what were you
thinking? What do you think about this application?" And all
of those all of those requirements go towards creating a
record so that the Court can make the most informed decision
possible. When you fail to include that State agency, when
you fail to add them in as a party, I think it's fatal to any
sort of decision that comes from the Court.

THE COURT: I thought that was an interesting
argument, the failure to join.

MR. THORNLEY: It's not just a failure to join under
the Rules of Civil Procedure, Your Honor, the law itself, the
statute itself says you must join the State. You must give
the State an opportunity to be heard. Even to the Attorney
General, independent of the agency, because of course their
views might diverge, the Attorney General is required to be
served and is entitled to be heard if he so chooses. There
are parties that are not in this courtroom today that perhaps
could provide some answers or enlightenment on the questions

the Court has.
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THE COURT: The analysis would be whether they would
be affected by my decision.

MR. THORNLEY: I think it's inarguable that the
Division of Health and Human Services or Public and Behavioral
Health would be affected by your decision. In fact, I think,
although you don't have jurisdiction over it, the entities in
Clark County, they will be affected by the decision here
today. And for that reason, because it ought to be uniformly
applied by the State, because it ought to be uniformly
enforced and interpreted, the State's participation in this
lawsuit is critical.

When you get into the actual regulation, Your Honor,
I didn't hear much talk about Administrative Code
453A.714 sub part 1. There's two sentences there. The first
relates specifically to the Division of Public and Behavioral
Health. It says the Division shall maintain the
confidentiality of the identities of these people. You know,
subject to later provisions in this statutory section. And
those later provisions are that they can share the information
amongst themselves within the Division for their official
purposes. They can share the information with local law
enforcement for the purpose of making sure that these
marijuana businesses are operating legally. And that they can

share the information with local governments at the request of
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the local government.

The second sentence I think applies broadly to
everybody that comes in contact with this information from a
government perspective. And it says, "Except as otherwise
provided in 239.0115," again the 239 and 233B and 453A, they
all work together. They all work in conjunction with one
another to form the analysis. "The name and other identifying
information of any person who facilitates or delivers services
pursuant to this chapter or Chapter 453A of the statutes is
confidential, not subject to subpoena or discovery, and not
subject to inspection by the general public." I'm not certain
how much more clear and unequivocal you can make a statement
of confidentiality. That's not just confidentiality, that's
it's confidential on the face of the public records, and a
Court can't order it to be produced by subpoena. It's not
subject to discovery and it's not subject to inspection by the
public under any circumstances. It's unlimited. It's
unequivocal. And it's very clear. This is not had a case
where we need to be looking at legislative intent, although
certainly I think Chapter 453.370 sub part 5 does a good job
of explaining what the intent of the legislature was. I think
this is a plain-language case, and it's a plain-language case
where we use the ordinary rules of statutory construction

where we read each part of the statute as having meaning. So
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we read each word, each phrase, each sentence as applying as
though it has an independently applicable meaning. And the
Supreme Court of Nevada has also indicated that that's the way
we go through this analysis.

And so even though it needs to be narrowly drawn,
even though it needs to be tailored such that we don't take
information that might not be part of this —-- the grasp of the
legislature, the interpretation still needs to make sense.

And to that end, I do think that the RGJ versus Sheriff case
is probably the most important one in terms of making a
decision here today. But I think we need to understand what
it is that the Supreme Court did there and what the arguments
from the District Attorney's Office were. The District
Attorney's Office said was that where a statute says the
application for a concealed weapons permit and the information
contained therein and the investigation related thereto is
confidential, well that must mean that the information on
there is confidential, and it stays confidential, and it
becomes part of a permit.

And what the Supreme Court said was, no, the statute
makes distinction between an applicant and a permittee in
multiple places. And Justice Hardesty list those places out
and he says this statutory subsection, it references a

permittee. In that statutory subsection, it references an
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applicant. And on that basis, the Supreme Court draws the
conclusion that because there's a distinction in the law
between an applicant and a permittee. There's a distinction
in the law between an application and a permit. And the
information here on an application, because we are required to
make a narrowly tailored finding, doesn't extend to a permit,
which the legislature obviously in this construct viewed as a
different type of document.

By contrast, in this case we haven't made any sort
of distinction as to the document we are looking at. The
legislature and the Division of Public and Behavioral Health
at the direction of the legislature have taken an entire class
of information and said this information is not subject to
dissemination. And I think that the reason they did it that
way 1s essentially the way the -- it relates to the way the
industry was set up in Nevada. It was done very quickly. And
what the legislature did in 2013 was say, you know, here is
the basic framework that we think the commercial side of this
operation ought to exist within. But because we are limited
to 120 days, because we only meet biennially, you, Division,
who's going to oversee this, you're going to pass these regs
and you're going to get into the nitty-gritty on how we word
this.

And because they had to rectify the disparity
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between the applications the State received, and the limited
number of licenses that were going to be handed out, the
Division passed a series of regulations that says essentially,
"Look, we're going to take in your application, and we're
going to rank you according to our criteria. And then based
on the number of licenses that are set aside for each
Jurisdiction, we are going to give them to the top-ranked
candidates." And then your license stays provisional until
you jump through all the hoops that the Municipality wants to
put through. And I think that that provisional aspect of the
state license is very important here. Perhaps a little
nuance, but very important. And that's what the regulation in
the laws say, Your Honor, is that the names of people who
deliver services are confidential. It's not possible to
legally deliver services without first obtaining all of the
municipal approvals.

And so to me it makes no sense to suggest that the
same act, the municipal business license, the municipal zoning
approvals, those same acts that essentially allow you to
legally deliver services also strips you of this protection
that the legislature has afforded you. Because if we are
looking at it under the plain language, and this is, I think,
in the brief that the newspaper alludes to it, the Attorney

General's Office gets this wrong when they say, well, the
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applications are confidential. No. Facilitates, delivers,
receives. Those things are confidential. People who wanted
to facilitate, receive, or deliver, I'm not certain they're
protected. And as you alluded to, it's an all-cash business,
selling highly potent street drugs. There's a reason the
Justice says this is perhaps not the best business practice.

So I'm not certain that this is really that
difficult in terms of doing all sorts of legal positioning to
try to figure out what it means. The term deliver is
statutorily defined. It adopts the definition in the
controlled substances act. It means to —— you know, the
actual or constructive transfer of a controlled substance.
Marijuana is a controlled substance. I don't think it's
particularly difficult to get to that point. You know, you
look at what does any and each mean? Any and each mean every.
Every person who facilitates or delivers. When you look at
the statutory definitions of medical marijuana, it's an
independent testing lab, a cultivating facility, facility for
production of edible marijuana products, a dispensary. They
all include the term deliver in the statutory definition. So
as a matter of law, that's what those facilities do, they
deliver services. And the people that work there by extension
do, too.

I think what you have to do when you look at this,
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you look at the plain language. And as the Supreme Court has
also provided us guidance, you presume that the legislature
had full knowledge of the existing laws when they passed the
law. You presume that they use these words intentionally and
they use them consistently. And what you do is you look and
you look at the history of the medical marijuana industry in
Nevada and you say in 2001, when we offered this protection to
cardholders, and doctors, and people who participate in
university studies, we didn't have a commercial side. We
didn't have a commercial participation in this industry where
we needed to protect the identities of people who
participated. But we did pass the definition of the term
deliver.

So in 2013 when they come back and revisit it, they
knew what they were doing when they use the term deliver.
They passed that law. So when they say, "Hey, these people
who are delivering services, these people are actively,
constructively transferring marijuana to other people, we need
to protect them, too. We are not certain what the best way to
do that is, so we're going to tell the regulatory agency that
we put in charge of this, 'Hey, we want you to pass this
regulation. And then when we review it, it will have the
force of law.'"

But there's a practical aspect of this that I think
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is perhaps missed in looking at it in a vacuum through the
lens of Chapter 239.

You know, in sum, I think the —-- there's a serious
practical aspect in the sense that if you look at a regulation
and you say, "All right. Well I think that confidential only
reaches the State." And the second sentence says, "It's not
subject to subpoena, discovery, or public inspection," that's
not confidential at all. Right? It either is or it is not.
And to say that it is not because it only applies to the State
doesn't make much sense. To say that it is not confidential
because the regulation isn't a statute, the regulation has
force of law. It doesn't make much sense to me. It's the
same as saying the regulation is invalid which brings us right
back to, "Well, we ought to be in the Administrative
Procedures Act." The only logical conclusion that applies
both the plain language of the statute that follows the
ordinarily accepted rules of statutory construction, that, you
know, are in fact the overarching guidelines that the Supreme
Court of Nevada has this is the way we look at statutes and
rules, and this is how we analyze these questions, is that
this information is confidential and it doesn't matter if it's
in the files of the State or on the forms of Municipality.

The names and personal information of these people is

protected.
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Now, whether or not that provides accountability I
think is a political question that isn't for the Court to
answer, but I tend to agree with Your Honor's analysis that
that reference is towards those regulators.

THE COURT: That's what it seems to be the plain
meaning, when I read it, and it's within the regqulation
statute. So, you know, I don't find that as ambiguous as
Petitioner does. I kind of, you know, sort of read it that
way, but very interesting.

MR. THORNLEY: I'm happy to answer any questions you
have, Your Honor, but I think, to me there's a procedural
vehicle that's been mandated by the legislature, the law —-—
the plain language of the law is not that difficult to follow.
There are multiple statutory definitions that -- you know,
it's very linear. There's not a leap of faith. This analysis
is very linear. I don't think it's difficult. I don't think
it requires searching for the legislative intent, because I
think it's right there on paper. But even if you were looking
for the legislative intent, you don't need to leave the
statute because it's right there in 453A.370 sub part 5. That
is the intent of the lLegislature. In this case we don't have
to look at the legislative history which is great because
there isn't any, and it says right there as part of the

statute, we want you to protect these people. Thank you.
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THE COURT: I appreciate your argument. Thank you.

Mr. Glogovac, your reply.

MR. GLOGOVAC: Just a few things, Your Honor, as to
the procedural mechanism. Once again, I go back to the point
that the Nevada Supreme Court has specifically held that
mandamus 1s the appropriate means of bringing a public records
dispute before a Court. That is what we've done. The
Administrative Procedures Act the City relies on simply says a
declaratory relief action may be brought. It may be brought,
but in a public records case, mandamus is the appropriate
vehicle. That's number one.

Number two --

THE COURT: Stop a second. Hold that thought.

His position is that he doesn't believe it's a
Public Records Act challenge. He believes it's a regulation
challenge and you're challenging the regulation of
confidentiality and that you should do that in the appropriate
form by way of the analysis of the Administrative Procedures
Act and not by way of mandamus. The City says you've got it
wrong in that to fully analyze the regulation, you've got to
join in as a special party as an alternative argument which
would be the Division so they can be here represented by the
Attorney General and tell us what they meant by that. It's an

interesting alternative argument.
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MR. GLOGOVAC: I understand the argument. But first
of all, it is a public records proceeding because it's a fight
over whether the City has to produce documents.

THE COURT: Uh-huh.

MR. GLOGOVAC: So I don't think there's any question
it's a public records proceeding and mandamus is the
appropriate way to get there.

As to the regulation itself, our position is you
don't even get to the regulation. No one is challenging the
regulation. We are asking this Court can the respondent point
to a statute that provides confidentiality? That expressly
and unequivocally provides confidentiality. The answer to
that is no, it can't. There isn't one listed in NRS 239.010
and they haven't raised -- on top of that, they haven't raised
the Donrey balancing test. So we aren't challenging the
validity of a regulation. We are not attacking the regulation
and again asking that it not be on the books.

This Court has experience, obviously, in deciding
cases all the time that are going to have precedential effects
that go beyond the parties in the courtroom. That's just the
nature of our legal system. So the fact that other
municipalities might ultimately be interested in this case,
well, sure, if this Court makes a decision that has a certain

binding effect relative to what the obligations of the
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municipalities are, it does.

THE COURT: I don't find that to be -- I don't give
that that much weight. We are dealing with the facts of the
here and now, and whatever happens happens.

MR. GLOGOVAC: And then, Your Honor, ultimately in
public records cases, they are unique. In the public records
setting, it's unique. It's not the role of Courts in public
records cases to clean up the legislature's sloppiness and the
legislature's mess. That is the role of Courts in other
contexts, but it isn't in the public records context. The
only question in a public records context is did the
legislature get it right. That's the question. And if they
didn't get it right, then whatever feelings people may have
about it, public records are going to have to be produced.
This Court's task isn't to search for a way to sustain some
supposed legislative intent through a vague statute and then a
regulation promulgated under it. 1It's to ask did the
legislature do it right, and when the legislature did it right
in two specific context, you can only conclude they didn't do
it right here. The legislature said the names of attending
physicians are confidential, the names of registry cardholders
are confidential. If it wanted to make an express and
unequivocal declaration of confidentiality for any business

license holder, it should have followed the law in the Supreme
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Court cases I cited. And all of the municipalities are, Jjust
as I can read the Nevada Supreme Court cases, they and their
lawyers should read them and understand them. And they should
understand what the law is in terms of how you enforce
provisions of the law under the Public Records Act.

This can't come as any surprise to anybody. There
is no statute, Your Honor, and the final analysis that
provides confidentiality, and that's what governs this Court's
ruling. The Nevada Supreme Court in a Public Records Act
isn't going to jump through hoops to get to a decision. They
are going to ask the questions Justice Hardesty in the Ace and
Justice Parraguirre asked in the PERS case. Is there a
statute that's unequivocally and expressly declares
confidentiality for MME business license holders, just as with
attending physicians and registry cardholders. And when the
answer to that is no, the result in this case is going to be
the records have to be provided. The legislature has to do it
right. If this is what they wanted, they should have done it
right instead of creating a vagueness that they created and
left it up to —— I'm not disparaging anybody here, but left it
up to a bureaucrat, basically, to promulgate a regulation that
has two inconsistent sentences, one is specific, one is
general. The general one applies across the board. The

specific one is superfluous. So you get this kind of
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moving-parts regulation. And I think that's the very reason
why the Nevada Supreme Court has required either the balancing
test or a statute. The legislature needs to do its job. 1It's
the entity that declares confidentiality, and it didn't do it
in this specific context.

So again, Your Honor, we would request that the writ
issue. Thank you very much.

THE COURT: Very good arguments by both of you. I
appreciate it. I will take it under submission. I'm going to
do some research, obviously, in addition to what I've already
read, and identify what would be the correct analysis and make
my decision accordingly.

Thank you. Submitted?

MR. GLOGOVAC: It is, Your Honor.

THE COURT: Submitted?

MR. THORNLEY: Yes, Your Honor.

THE COURT: Thank you for your time. Very good
arguments. I appreciate it. I'll have my order out as soon
as I can.

We'll be in recess.

(Proceedings concluded.)
STATE OF NEVADA )

) ss.
COUNTY OF WASHOE )
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I, SUSAN KIGER, an Official Reporter of the
Second Judicial District Court of the State of Nevada, in and
for the County of Washoe, State of Nevada, DO HEREBY CERTIFY:

That I am not a relative, employee or
independent contractor of counsel to any of the parties, or a
relative, employee or independent contractor of the parties
involved in the proceeding, or a person financially interested
in the proceedings;

That I was present in Department No. 9 of the
above-entitled Court on January 14, 2016, and took verbatim
stenotype notes of the proceedings had upon the matter
captioned within, and thereafter transcribed them into
typewriting as herein appears;

That the foregoing transcript, consisting of
pages 1 through 48, is a full, true and correct transcription
of my stenotype notes of said proceedings.

DATED: At Reno, Nevada, this 15th day of
March, 2016.

/s/ Susan Kiger

SUSAN KIGER, CCR No. 343
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ORAL ARGUMENTS - PETITION FOR WRIT OF MANDAMUS

Petitioner Reno Newspaper, Inc. was being represented by counsel, Scott
Glogovac.

Assistant City Attorney, Douglas Thornley, was representing the City of Sparks.
Counsel Glogovac addressed the Court regarding the factual context of this case
that being a public records dispute regarding business license holders and
discussed the applicable statutes and related case law.

Counsel Glogovac presented argument in support of the Petition and responded to
the Court’s questions and comments.

Assistant C.A. Thornley addressed the Court regarding the position of the City of
Sparks and argued in opposition to said Petition for Writ of Mandamus.

Counsel Thornley further responded to the Court’s questions and comments.
Counsel Glogovac presented a final argument in support of the Petition for Writ of
Mandamus.

COURT ORDERED: Matter taken under advisement.
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CODE: 3370 Transaction # 53

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RENO NEWSPAPERS, INC., Case No. CV15-01871
a Nevada Corporation, Dept. No. 9

Petitioner,
V.

CITY OF SPARKS, a Municipal Corporation,

Respondent.

ORDER GRANTING PETITION FOR WRIT OF MANDAMUS

This case came on for hearing on January 14, 2016. At the time of the hearing, the Court
was in receipt of Petitioner RENO NEWSPAPERS, INC. d/b/a RENO GAZETTE
NEWSPAPER’s (“RGJ”) Request for Oral Argument filed on October 21, 2015. The Court was
also in receipt of Petitioner’s Petition for Writ of Mandamus filed on September 18, 2015. On
October 8, 2015, Respondent, CITY OF SPARKS (“City of Sparks”) filed a Response in
Opposition to Petition for Writ of Mandamus. Petitioner filed a Reply in Support of Petition for
Writ of Mandamus on October 20, 2015.

Upon review of the oral arguments, moving papers and exhibits, the Court GRANTS
Petitioner RENO NEWSPAPERS’ Petition for Writ of Mandamus and directs Respondent
CITY OF SPARKS to provide Petitioner with copies of the public records at issue in the above

entitled matter.

BACKGROUND

On August 20, 2015, Reno Gazette Journal reporter Chanelle Bessette sent an email to

the City of Sparks requesting copies of business licenses of medical marijuana establishments in
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Sparks, Nevada, including the names of the applicants/licensees. The City of Sparks denied the
request on August 24, 2015 asserting that the names of the medical marijuana establishments
(“MME’s”) were confidential under Nevada law and not subject to disclosure. The City of
Sparks provided the licenses, but redacted the names of the holders. RGJ sent a second request,
which was also denied by the City of Sparks.

STANDARD OF REVIEW

“A writ of mandamus may be issued by . . . a district court to compel the performance
of an act of an inferior state tribunal, corporation, board or person.” NRS 34.160. A court has
complete discretion in deciding whether to consider a petition for mandamus. Sims v. Eight Jud.
Dist. Ct. ex rel. Cnty. Of Clark, 125 Nev. 126, 129, 206 P.3d 980, 982 (2009). The issuance of a
writ of mandamus to compel an officer of the state must be for a duty resulting from the office
and required by law. State ex rel. McGuire v. Watterman, 5 Nev. 323, 326 (1869).

Before a writ of mandamus may be issued, certain requirements must be met: first, the
act required to be performed must be a duty resulting from the office and required by law. Id. It
must appear that the defendant has it in his power to perform the duty required and the writ will
have a beneficial effect to the applying party. /d.

Mandamus should not be used unless the usual and ordinary remedies fail to provide a
plain, speedy, and adequate remedy, and without it there would be a failure of justice. Sims at
129, 982. A petition will only be granted when the petitioner has a clear right to the relief
requested and has met the burden of establishing that writ relief is appropriate. Halverson v.
Miller, 124 Nev. 484, 488, 186 P.3d 893, 896 (2008). To have standing, the petitioner must
demonstrate that it possesses a “beneficial interest” in obtaining writ relief. Mesagate
Homeowners’ Ass’n v. City of Fernley, 124 Nev. 1092, 1097, 194 P.3d 1248, 1251 (2008). The
court will not conduct a hearing de novo.

DISCUSSION

L. Petitioner’s Petition for Writ of Mandamus is Not Procedurally Deficient
As a preliminary matter, the Court first addresses Respondent’s assertion that

Petitioner’s petition is procedurally deficient insofar as Petitioner did not exhaust all available

administrative remedies before lodging the petition with the Court. See (Opposition, 5 citing

2
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Allstate Ins. Co. v. Thorpe, 170 P.3d 989, 993 (Nev. 2007)). Respondent argues that pursuant to
NRS 233B.110(1), the Court is explicitly prohibited from rendering a judgment in this case until
all administrative procedures have been exhausted. /d. Petitioner should have filed for a
declaratory judgment and not a petition for writ of mandamus. Id.

The Court disagrees with Respondent’s reading of NRS 233B.110. Upon a plain
language reading of the statute, nothing mandates Petitioner bring a declaratory judgment.
Pursuant to the statute, “[t]he validity of applicability of any regulation may be determined in a
proceeding for a declaratory judgment in the district court . . . when it is alleged that the
regulation, or its proposed application, interferes with or impairs, or threatens to interfere with
or impair, the legal rights or privileges of the plaintiff.” (emphasis added). The statute clearly
and unambiguously uses permissive language; nothing requires Petitioner to assert declaratory
relief.

Further, the Court agrees that Allstate requires a person to “exhaust all available
administrative remedies before proceeding in district court renders the matter unripe for judicial
review.” 170 P.3d 989, 993 (Nev. 2007). However, NRS 239.011(1) provides a specific remedy
for denied requests of public records documents: “[i]f a request for inspection, copying or
copies of a public book or record open to inspection and copying is denied, the requester may
apply to the district court in the county in which the book or record is located for an order.”
Insofar as NRS 239.011(1) provides a specific and separate remedy for denied requests of
public record documents, the Court finds Petitioner’s petition for writ of mandamus is the
proper vehicle for judicial review of the issues.

I1. A Duty Exists Under NRS Chapter 239 Requiring the City of Sparks to Disclose the Public

Records
The primary issue before the Court is whether the names of the holders of MME

licenses are “otherwise declared by law to be confidential” within the meaning of the NRS
239.010. The Court finds that the names of holders of MME licenses are not protected under the
confidentiality provision exceptions of NRS 239.010.

Pursuant to NRS 239.0105, “[r]ecords of a local government entity are confidential and
not public books or records within the meaning of NRS 239.010” if the records meet certain

provision outlined in the statute. NRS 329.010 outlines a list of the public books and records
3
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that are not open to public inspection “unless otherwise declared by law to be confidential.”
Reno Newspapers v. Sheriff, 126 New. 211, 214, 234 P.3d 922, 924 (2010) states

The purpose of the [Nevada Public Records] Act is to foster principles of
democracy by allowing the public access to information about government
activities. NRS 239.001(1); see Dr. Partners v. Bd. Of County Comm’rs, 116 Nev.
616, 621, 6 P.3d 465, 468 (2000). In 2007, the Legislature amended the Act to
ensure the presumption of openness, and provided that all statutory provisions
related to the Act must be construed liberally in favor of the Act’s purpose. NRS
239.001(2); 2007 Nev. Stat., Ch. 435 § 2, at 2061. In contrast, any exemption,
exception, or a balancing of interests that restricts the public’s right to access a
governmental entity’s records must be construed narrowly. NRS 239.001(3);
2007 Nev. Stat., ch. 435 § 2, at 2061. Thus, this court will presume that all public
records are open to disclosure unless either (1) the Legislature has expressly and
unequivocally created an exemption or exception by statute, . . .; or (2) balancing
the private or law enforcement interests for nondisclosure against the general
policy in favor of an open and accessible government requires restricting public
access to government records.

(referencing Cowles Pub. Co v. Kootenai County Bd., 144 Idaho 259, 159 P.3d 896, 899 (2007);
Kroeplin v. Wisconsin DNR, 297 Wis.2d 254, 725 N.W.2d 286, 292 (Wis.Ct.App2006); and
Donrey of Nevada v. Bradshaw, 106 Nev. 630, 635-36, 798 P.2d 144, 147-48 (1990).!

Therefore, this Court follows the test laid out in Sheriff and finds that the Nevada
Legislature did not expressly or unequivocally create an exemption or exception by statute
protecting MME license holders under NRS 239.010.2 NRS 239.010 added two specific sections
regarding medical marijuana establishments in 2013. See AB31, 78" Nevada Legislative Session
(2013). First, NRS 453A.610 keeps information regarding research at the University of Nevada
School of Medicine confidential. Second, NRS 453A.700 keeps certain information regarding
physicians prescribing medical marijuana and those prescribed medical marijuana confidential.

NRS 239.010 is current through 2015 and the most recent legislative session. The Court finds

! In meeting minutes of the 2013 Legislative Session, Keith Munro, Assistant Attorney General, Office of the
Attorney General, stated in regards to Assembly Bill 31, which added NRS 453A.610 and NRS 453A.700 to the list
of public records not subject to disclosure, “[t]his bill proposes changes to NRS Chapter 239, the Nevada Public
Records Law . . . The intent of this legislation is to provide procedures for members of the public seeking access to
records and for agencies responding to public records requests in a timely, consistent, and efficient manner . . . Both
public agencies and the public should have better clarity as to that process. Disagreements should not be left to
expensive litigation.” See Assembly Committee on Government Affairs, Minutes at page 25 (February 7, 2013).

2 The second element was not at issue before the Court.
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NRS 453A.610 and 453A.710 are currently the only two exemptions regarding medical
marijuana to NRS 239.010.

Respondent argues that NAC 453A.714 lays out another exemption, specifically for the
names of MME license holders, to public records disclosure under NRS 239.010. (Opposition,
6). On April 1, 2014, the Division of Health and Human Services enacted NAC 453A.714, which
provides,

[e]xcept as otherwise provided in this section and NRS 239.0115, the Division
will and any designee of the Division shall maintain the confidentiality of and
shall not disclose the name or any other identifying information of any person
who facilitates or delivers services pursuant to this chapter or chapter 453A of
NRS. Except as otherwise provided in NRS 239.0115, the name and any other
identifying information of any person who facilitates or delivers services pursuant
to this chapter or chapter 453A of NRS are confidential, not subject to subpoena
or discovery and not subject to inspection by the general public.

Respondent argues that “the name or any other identifying information of any person who
facilitates or delivers services pursuant to this chapter” includes license holders of MME’s. Id.
at 7. According to Respondent, a person who “delivers services” necessarily includes the license
holders of MME’s. However, the Court disagrees with Respondent’s arguments. Id.

Following the specific test laid out by Sheriff, public records are subject to disclosure
only if the Legislature has created an express and unequivocal exception or exemption.
Respondent argues that the exception is found in the catchall phrase, “unless otherwise declared
by law to be confidential.” This phrase thus leads to a parallel construction with NAC
453A.714, which provides that specific exemption for MME license holders. However, NAC
453A.714 is silent as to who is included under the phrase “delivers services.”

The Court finds that silence of NAC 453A.714 regarding who exactly “delivers
services” is ambiguous and thus not express or unequivocal pursuant to Sheriff. Currently,
MME license holders are not expressly or unequivocally protected under the confidentiality
protections of NRS 239.010. The Court finds that in order to bring another exception into NRS
239.010 through the phrase “unless otherwise declared by law,” any separate exception not
included under NRS 239.010 must also comply with the express and unequivocal test laid out

by Sheriff- The ambiguity of those who “deliver services” does not bring MME license holders
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within the purview of as “otherwise declared by law” under NRS 239.010. Therefore, MME
license holders are not protected under NRS 239.010. A duty exists under NRS Chapter 239
requiring the City of Sparks to disclose the requested public records.

1. Conclusion

THEREFORE, and good cause appearing, a petition for writ of mandamus is therefore
GRANTED insofar as Petitioner has established it has a clear right to the relief requested.
Halverson v. Miller, 124 Nev. 484, 488, 186 P.3d 893, 896 (2008).

THE COURT HEREBY ORDERS issuance of a writ of mandamus directing
Respondent the CITY OF SPARKS to provide Petitioner RGJ unredacted copies of the
requested MME business licenses.

IT IS FURTHER ORDERED the City of Sparks pay RGJ an award of its reasonable
attorneys fees and costs incurred in this action as provided by NRS 239.011(2). The Court will

award said fees upon a showing of proof by motion and affidavit.

DATED: this 2 g day of January, 2016.

STRICT JUDGE
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District
Court of the State of Nevada, County of Washoe; that oh this ~—— day

of ] , 2016, I deposited in the County mailing system for postage and

mailing with the United States Postal Service in Reno, Nevada, a true copy of the attached

document addressed to:

F o
Further, I certify that on the Qf ? day ofM 2016, 1
electronically filed the foregoing with the Clerk of the Court electronic filing system, which
will send notice of electronic filing to the following:
SCOTT GLOGOVAC, ESQ. for RENO NEWSPAPER, INC.

DOUGLAS THORNLEY, ESQ. for CITY OF SPARKS
CHESTER ADAMS, ESQ. for CITY OF SPARKS

axy

' N
Brianne Anderson NN
Judicial Assistant
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Senior Assistant City Attorney . - .
P.0. Box 857
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(775) 353-2324
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

RENO NEWSPAPERS, INC., a Nevada
Corporation,
Case No. CV15-01871
Petitioner,
Dept. No. 9
VS.

CITY OF SPARKS, a Municipal Corporation,

Respondent. /

NOTICE OF APPEAL
Notice is hereby given that Respondent City of Sparks, hereby appeals to the Supreme Court
of Nevada from the Order Granting Petition for Writ of Mandamus entered in this action on January
28, 2016.
This document does not contain the Social Security Number of any person.
Respectfully submitted this 8" day of February, 2016.

CHESTER H. ADAMS
Sparks City Attorney

by (LD

DOUGLAS R. THORNLEY
Senior Assistant City Attorney
Attorneys for Respondent
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CERTIFICATE OF SERVICE

Pursuant to NRAP 25(5)(c)(1), [ hereby certify that | am an employee of the Sparks City

Attorney's Office, Sparks, Nevada, and that on this date, I am serving the foregoing document(s)

entitled NOTICE OF APPEAL on the person(s) set forth below by:

v

Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, at Sparks, Nevada, postage prepaid, following
ordinary business practices.

Personal Delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.

Reno/Carson Messenger Service.

If physically delivered, each is addressed as follows:

Scott A. Glogovac, Esq.

Glogovac & Pintar

427 West Plumb Lane

Reno, Nevada 89509

Attorneys for Petitioner, Reno Newspapers, Inc.

DATED this 8" day of February, 2016.
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IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE
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Dept. No. 9
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VS.

CITY OF SPARKS,

Respondent.

CERTIFICATE OF CLERK AND TRANSMITTAL — NOTICE OF APPEAL
| certify that | am an employee of the Second Judicial District Court of the State of Nevada,
County of Washoe; that on the 9th day of February, 2016, | electronically filed the Notice of Appea
in the above entitled matter to the Nevada Supreme Court.

| further certify that the transmitted record is a true and correct copy of the origina
pleadings on file with the Second Judicial District Court.
Dated this 9th day of February, 2016

Jacqueline Bryant
Clerk of the Court

By /s/ Yvonne Viloria
Yvonne Viloria
Deputy Clerk
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valid registry identification card or the designated primary
caregiver of such a patient.

2. Acquiring usable marijuana or mature marijuana plants
from any person other than a medical marijuana establishment
agent, another medical marijuana establishment, a patient who
holds a valid registry identification card or the designated primary
caregiver of such a patient.

3. Violating a regulation of the Division, the violation of
which is stated to be grounds for immediate revocation of a
medical marijuana establishment registration certificate.

Sec. 17. The following acts constitute grounds for the
immediate revocation of the medical marijuana establishment
agent registration card of a medical marijuana establishment
agent:

1. Having committed or committing any excluded felony
offense.

2. Dispensing, delivering or otherwise transferring marijuana
to a person other than a medical marijuana establishment agent,
another medical marijuana establishment, a patient who holds a
valid registry identification card or the designated primary
caregiver of such a patient.

3. Vielating a regulation of the Division, the violation of
which is stated to be grounds for immediate revocation of a
medical marijuana establishment agent registration card.

Sec. 18. The purpose for registering medical marijuana
establishments and medical marijuana establishment agents is to
protect the public health and safety and the general welfare of the
people of this State. Any medical marijuana establishment
registration certificate issued pursuant to section 10 of this act and
any medical marijuana establishment agent registration card
issued pursuant to section 13 of this act is a revocable privilege
and the holder of such a certificate or card, as applicable, does not
acquire thereby any vested right.

Sec. 19. 1. The operating documents of a medical
marijuana establishment must include procedures:

(a) For the oversight of the medical marijuana establishment;
and

(b) To ensure accurate recordkeeping, including, without
limitation, the provisions of sections 19.1 and 19.2 of this act.

2. Except as otherwise provided in this subsection, a medical
marijuana establishment:

(a) That is a medical marijuana dispensary must have a single
entrance for patrons, which must be secure, and shall implement

Docket 69749 Document 2016-17758
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6. A medical marijuana establishment shall not allow any
person to consume marijuana on the property or premises of the
establishment.

7. Medical marijuana establishments are subject to
reasonable inspection by the Division at any time, and a person
who holds a medical marijuana establishment registration
certificate must make himself or herself, or a designee thereof,
available and present for any inspection by the Division of the
establishment.

Sec. 19.1. 1. Each medical marijuana establishment, in
consultation with the Division, shall maintain an electronic
verification system.

2. The electronic verification system required pursuant to
subsection 1 must be able to monitor and report information,
including, without limitation:

(a) In the case of a medical marijuana dispensary, for each
person who holds a valid registry identification card and who
purchased marijuana from the dispensary in the immediately
preceding 60-day period:

(1) The number of the card;
(2) The date on which the card was issued; and
(3) The date on which the card will expire.

(b) For each medical marijuana establishment agent who is
employed by or volunteers at the medical marijuana
establishment, the number of the person’s medical marijuana
establishment agent registration card.

(c) In the case of a medical marijuana dispensary, such
information as may be required by the Division by regulation
regarding persons who are not residents of this State and who
have purchased marijuana from the dispensary.

(d) Verification of the identity of a person to whom marijuana,
edible marijuana products or marijuana-infused products are sold
or otherwise distributed.

(e) Such other information as the Division may require.

3. Nothing in this section prohibits more than one medical
marijuana establishment from co-owning an electronic
verification system in cooperation with other medical marijuana
establishments, or sharing the information obtained therefrom.

4. A medical marijuana establishment must exercise
reasonable care to ensure that the personal identifying
information of persons who hold registry identification cards
which is contained in an electronic verification system is
encrypted, protected and not divulged for any purpose not
specifically authorized by law.

®
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possession of marijuana for medical purposes, as set forth in
NRS 453A4.200.

Sec. 194. 1. At each medical marijuana establishment,
medical marijuana must be stored only in an enclosed, locked
Sacility.

2. Except as otherwise provided in subsection 3, at each
medical marijuana dispensary, medical marijuana must be stored
in a secure, locked device, display case, cabinet or room within the
enclosed, locked facility. The secure, locked device, display case,
cabinet or room must be protected by a lock or locking mechanism
that meets at least the security rating established by Underwriters
Laboratories for key locks.

3. At a medical marijuana dispensary, medical marijuana
may be removed from the secure setting described in subsection 2;

(a) Only for the purpose of dispensing the marijuana;

(b) Only immediately before the marijuana is dispensed; and

(c) Only by a medical marijuana establishment agent who is
employed by or volunteers at the dispensary.

Sec. 19.5. 1. The State of Nevada and the medical
marijuana dispensaries in this State which hold valid medical
marijuana establishment registration certificates will recognize a
nonresident card only under the following circumstances:

(a) The state or jurisdiction from which the holder or bearer
obtained the nonresident card grants an exemption from criminal
prosecution for the medical use of marijuana;

(b) The state or jurisdiction from which the holder or bearer
obtained the nonresident card requires, as a prerequisite to the
issuance of such a card, that a physician advise the person that the
medical use of marijuana may mitigate the symptoms or effects of
the person’s medical condition;

(c) The nonresident card has an expiration date and has not
yet expired;

(d) The holder or bearer of the nonresident card signs an
affidavit in a form prescribed by the Division which sets forth that
the holder or bearer is entitled to engage in the medical use of
marijuana in his or her state or jurisdiction of residence; and

(¢) The holder or bearer of the nonresident card agrees to
abide by, and does abide by, the legal limits on the possession
of marijuana for medical purposes in this State, as set forth in
NRS 453A.200.

2. For the purposes of the reciprocity described in this
section:

-. = .
- *
" m #
n‘ *
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Sec. 19.9. 1. The Division shall establish standards for and
certify one or more private and independent testing laboratories to
test marijuana, edible marijuana products and marijuana-infused
products that are to be sold in this State.

2. Such an independent testing laboratory must be able to
determine accurately, with respect to marijuana, edible marijuana
products and marijuana-infused products that are sold or will be
sold at medical marijuana dispensaries in this State:

(a) The concentration therein of THC and cannabidiol.

(b) Whether the tested material is organic or non-organic.

(c) The presence and identification of molds and fungus.

(d) The presence and concentration of fertilizers and other
nutrients.

3. To obtain certification by the Division on behalf of an
independent testing laboratory, an applicant must:

(a) Apply successfully as required pursuant to section 10 of
this act.

(b) Pay the fees required pursuant to section 12 of this act.

Sec. 20. The Division shall adept such regulations as it
determines to be necessary or advisable to carry out the provisions
of sections 10 to 20, inclusive, of this act. Such regulations are in
addition to any requirements set forth in statute and must, without
limitation:

1. Prescribe the form and any additional required content of
registration and renewal applications submitted pursuant to
sections 10 and 13 of this act.

2. Set forth rules pertaining to the safe and healthful
operation of medical marijuana establishments, including, without
limitation:

(a) The manner of protecting against diversion and theft
without imposing an undue burden on medical marijuana
establishments or compromising the confidentiality of the holders
of registry identification cards.

(b) Minimum requirements for the oversight of medical
marijuana establishments.

(¢) Minimum requirements for the keeping of records by
medical marijuana establishments.

(d) Provisions for the security of medical marijuana
establishments, including, without limitation, requirements for the
protection by a fully operational security alarm system of each
medical marijuana establishment.

(e) Procedures pursuant to which medical marijuana
dispensaries must use the services of an independent testing
laboratory to ensure that any marijuana, edible marijuana
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2. In addition to the provisions of subsections 1 and 5, no
person may be subject to state prosecution for constructive
possession, conspiracy or any other criminal offense solely for being
in the presence or vicinity of the medical use of marijuana in
accordance with the provisions of this chapter.

3. The exemption from state prosecution set forth in subsection
1 applies only to the extent that a person who holds a registry
identification card issued to the person pursuant to paragraph (a} of
subsection 1 of NRS 453A.220 and the designated primary
caregiver, if any, of such a person:

(a) Engage in or assist in, as applicable, the medical use of
marijuana in accordance with the provisions of this chapter as
justified to mitigate the symptoms or effects of the person’s chronic
or debilitating medical condition; and

(b) Do not, at any one time, collectively possess, deliver or
produce more than:

(1) Two and one-half ounces of usable marijuana in any one
14-day period,;

(2) Twelve marijuana plants, irrespective of whether the
marijuana plants are mature or immature; and

(3) A maximum allowable quantity of edible marijuana
products and marijuana-infused products as established by
regulation of the Division.
= The persons described in this subsection must ensure that the
usable marijuana and marijuana plants described in this subsection
are safeguarded in an enclosed, secure location.

4. [If the persons described in subsection 3 possess, deliver or
produce marijuana in an amount which exceeds the amount
described in paragraph (b) of that subsection, those persons:

(a) Are not exempt from state prosecution for possession,
delivery or production of marijuana.

(b) May establish an affirmative defense to charges of
possession, delivery or production of marijuana, or any combination
of those acts, in the manner set forth in NRS 453A.310.

5. A person who holds a valid medical marijuana establishment
registration certificate issued to the person pursuant to section 10 of
this act or a valid medical marijuana establishment agent registration
card issued to the person pursuant to section 13 of this act, and who
confines his or her activities to those authorized by sections 10 to
20, inclusive, of this act and the regulations adopted by the Division
pursuant thereto, is exempt from state prosecution for:

(a) Possession, delivery or production of marijuana;

(b) Possession or delivery of paraphemalia;
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determine that the information provided on or accompanying the
application is accurate. The Division may deny an application only
on the following grounds:

(a) The applicant failed to provide the information required
pursuant to subsections 2 and 3 to:

(1) Establish the applicant’s chronic or debilitating medical
condition; or

(2) Document the applicant’s consultation with an attending
physician regarding the medical use of marijuana in connection with
that condition;

(b) The applicant failed to comply with regulations adopted by
the Division, including, without limitation, the regulations adopted
by the Administrator pursuant to NRS 453A.740;

(c) The Division determines that the information provided by
the applicant was falsified;

(d) The Division determines that the attending physician of the
applicant is not licensed to practice medicine or osteopathic
medicine in this State or is not in good standing, as reported by the
Board of Medical Examiners or the State Board of Osteopathic
Medicine, as applicable;

(e) The Division determines that the applicant, or the applicant’s
designated primary caregiver, if applicable, has been convicted of
knowingly or intentionally selling a controlled substance;

(f) The Division has prohibited the applicant from obtaining or
using a registry identification card pursuant to subsection 2 of
NRS 453A.300;

(g) The Division determines that the applicant, or the applicant’s
designated primary caregiver, if applicable, has had a registry
identification card revoked pursuant to NRS 453A.225; or

(h) In the case of a person under 18 years of age, the custodial
parent or legal guardian with responsibility for health care decisions
for the person has not signed the written statement required pursuant
to paragraph (b) of subsection 3.

6. The decision of the Division to deny an application for a
registry identification card is a final decision for the purposes of
Judicial review. Only the person whose application has been denied
or, in the case of a person under 18 years of age whose application
has been denied, the person’s parent or legal guardian, has standing
to contest the determination of the Division. A judicial review
authorized pursuant to this subsection must be limited to a
determination of whether the denial was arbitrary, capricious or
otherwise characterized by an abuse of discretion and must be
conducted in accordance with the procedures set forth in chapter
233B of NRS for reviewing a final decision of an agency.
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Senate Bill No. 374—Senators Segerblom,
Hutchison; and Manendo

Joint Sponsors: Assemblymen Aizley; Hogan and Swank

CHAPTER.....co.

AN ACT relating to medical marijuana; making it a crime to counterfeit
or forge, or attempt to counterfeit or forge, a registry
identification card for the medical use of marijuana; making it a
crime for a person to grow, harvest or process more than
12 marijuana plants; providing for the registration of medical
marijuana establishments authorized to cultivate or dispense
marijuana or manufacture edible marijuana products or
marijuana-infused products for sale to persons authorized to
engage in the medical use of marijuana; providing for the
registration of agents who are employed by or volunteer at
medical marijuana establishments; setting forth the manner in
which such establishments must register and operate; creating the
Subcommittee on the Medical Use of Marijuana of the Advisory
Commission on the Administration of Justice; requiring the
Health Division of the Department of Health and Human Services
to adopt regulations; imposing an excise tax on each sale of
marijuana, edible marijuana products and marijuana-infused
products; providing penalties; and providing other matters
properly relating thereto.

Legislative Counsel’s Digest:

Under existing law, the State of Nevada provides immunity from state and local
prosccution for possessing, delivering and producing marijuana in certain limited
amounts for patients with qualifying medical conditions, and their designated primary
caregivers, who apply to and receive from the Health Division of the Department of
Health and Human Services a registry identification card. Existing law does not specify
the manner in which qualifying patients and their designated primary caregivers are to
obtain marijuana. (Chapter 453A of NRS)

Section 1 of this bill makes it a crime, punishable as a category E felony, for a
person to counterfeit or forge or attempt to counterfeit or forge a registry identification
card, which is the instrument that indicates a bearer is entitled to engage in the medical
use of marijuana. Section 1.7 of this bill makes it a crime, punishable as a category E
felony, for a person to grow, harvest or process more than 12 marijuana plants, and
also makes such a person liable for costs of cleanup and disposal.

Sections 3.5, 7.3, 7.5, 8 and 8.3 of this bill define what is meant by a “medical
marijuana establishment,” which includes: (1) cultivation facilities; (2) facilities for the
production of edible marijuana products or marijuana-infused products; (3)
independent testing laboratories; and (4) medical marijuana dispensaries.

Section 1.4 of this bill creates the Subcommittee on the Medical Use of Marijuana
of the Advisory Commission on the Administration of Justice. The Subcommittee is
tasked with considering, evaluating, reviewing and reporting on the medical use of
marijuana, the dispensation of marijuana for medical use and laws providing for the
dispensation of marijuana for medical use.
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an affidavit is replaced by computer cross-checking between the State of Nevada and
other jurisdictions.

Sections 19.6, 22.35, 22.4 and 22.45 of this bill allow a registry identification
cardholder and his or her designated primary caregiver, if any, to choose a particular
medical marijuana dispensary to be his or her designated medical marijuana
dispensary. The designation of a medical marijuana dispensary may be changed not
more than once every 30 days.

Section 19.7 of this bill requires that marijuana, edible marijuana products and
marijuana-infused products be labeled and packaged in a safe manner.

Section 19.8 of this bill allows the seizure of certain property possessed by a
medical marijuana establishment under certain strictly prescribed circumstances.

Section 19.9 of this bill requires the Division to prescribe standards for the
operation of independent testing laboratories.

Section 20 of this bill authorizes the Division to adopt any regulations the Division
determines to be necessary or advisable to camry out the program of dispensing
marijuana and related products to persons authorized by law to engage in the medical
use of marijuana.

Sections 22 and 22.3 of this bill increase the amounts of marijuana, edible
marijuana products and marijuana-infused products that may be possessed collectively
by a registry identification cardholder and his or her designated primary caregiver, if
any. The increased amounts are derived, in substantial part, from the limits established
by the State of Arizona. Sections 22 and 22.3 also provide a 2-year period, beginning
on April 1, 2014, and ending on March 31, 2016, during which persons who are
authorized to engage in the medical use of marijuana and who were cultivating,
growing or producing marijuana on or before July 1, 2013, are “grandfathered” to
continue such activity untii March 31, 2016. On and after April 1, 2016, self-
cultivation, sclf-growing and self-production is prohibited unless the person engaging
in such activity qualifies for one of the compassionate exceptions from the prohibition,
including illness that precludes travel to a medical marijuana dispensary, and the lack
of a medical marijuana dispensary within 25 miles of the person’s residence.

Section 22.4 of this bill stipulates that a registry identification card must indicate
whether or not the holder is authorized to engage in the self-cuitivation, self-growing
or self-production of marijuana for medical purposes.

Section 24 of this bill reduces by 50 percent the fees currently charged by the
Division to provide an applicant with an application for a registry identification card,
and to process the application and issue the card.

Section 24.4 of this bill: (1) imposes an excise tax of 2 percent on each wholesale
sale of marijuana, edible marijuana products and marijuana-infused products between
medical marijuana establishments; (2) imposes an excise tax of 2 percent on the retail
sale of marijuana and such products from a medical marijuana dispensary to an end
user; and (3) makes clear that the 2 percent excise tax on retail sales is in addition to
the state and local sales and use taxes that are otherwise imposed on the sale of tangible
personal property.
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3. In addition to any punishment imposed pursuant to
subsection 2, the court shall order a person convicted of a
violation of subsection 1 to pay all costs associated with any
necessary cleanup and disposal related to the manufacturing,
growing, planting, cultivation, harvesting, drying, propagation or
processing of the marijuana.

Sec. 2. Chapter 453A of NRS is hereby amended by adding
thereto the provisions set forth as sections 3 to 20, inclusive, of this
act.

Sec. 3. “Crime of violence” means any felony:

1. Involving the use or threatened use of force or violence
against the person or property of another; or

2. For which there is a substantial risk that force or violence
may be used against the person or property of another in the
commission of the felony.

Sec. 3.5. “Cultivation facility” means a business that:

1. Is registered with the Division pursuant to section 10 of
this act; and

2. Acquires, possesses, cultivates, delivers, transfers,
transports, supplies or sells marijuana and related supplies to:

(a) Medical marijuana dispensaries;

(b) Facilities for the production of edible marijuana products
or marijuana-infused products; or

(c) Other cultivation facilities.

Secs. 4 and 5. (Deleted by amendment.)

Sec. 5.3. “Edible marijuana products” means products that:

1. Contain marijuana or an extract thereof;

2. Are intended for human consumption by oral ingestion;
and

3. Are presented in the form of foodstuffs, extracts, oils,
tinctures and other similar products.

Sec. 5.5. “Electronic verification system” means an
electronic database that:

1. Keeps track of data in real time; and

2. Is accessible by the Division and by registered medical
marijuana establishments.

Sec. 6. “Enclosed, locked facility” means a closet, display
case, room, greenhouse or other enclosed area that meets the
requirements of section 19.4 of this act and is equipped with locks
or other security devices which allow access only by a medical
marijuana establishment agent and the holder of a valid registry
identification card.

Sec. 7. 1. “Excluded felony offense” means:

(a) A crime of violence; or
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3. A facility for the production of edible marijuana products
or marijuana-infused products;

4. A medical marijuana dispensary; or

5. A business that has registered with the Division and paid
the requisite fees to act as more than one of the types of businesses
listed in subsections 2, 3 and 4.

Sec. 8.5. “Medical marijuana establishment agent” means
an owner, officer, board member, employee or volunteer of a
medical marijuana establishment.

Sec. 8.6. “Medical  marijuana  establishment  agent
registration card” means a registration card that is issued by the
Division pursuant to section 13 of this act to authorize a person to
volunteer or work at a medical marijuana establishment.

Sec. 8.7. “Medical marijuana establishment registration
certificate” means a registration certificate that is issued by the
Division pursuant to section 10 of this act to authorize the
operation of a medical marijuana establishment.

Sec. 8.8. “THC” means delta-9-tetrahydrocannabinol, which
is the primary active ingredient in marijuana.

Sec. 9. (Deleted by amendment.)

Sec. 10. 1. Each medical marijuana establishment must
register with the Division.

2. A person who wishes to operate a medical marijuana
establishment must submit to the Division an application on a
Jorm prescribed by the Division.

3. Except as otherwise provided in sections 11, 11.5, 11.7 and
16 of this act, not later than 90 days after receiving an application
to operate a medical marijuana establishment, the Division shall
register the medical marijuana establishment and issue a medical
marijuana establishment registration certificate and a random 20-
digit alphanumeric identification number if:

(a) The person who wishes to operate the proposed medical
marijuana establishment has submitted to the Division all of the
Sfollowing:

(1) The application fee, as set forth in section 12 of this act;
(2) An application, which must include:

(I) The legal name of the proposed medical marijuana
establishment;

(II) The physical address where the proposed medical
marijuana establishment will be located and the physical address
of any co-owned additional or otherwise associated medical
marijuana establishments, the locations of which may not be
within 1,000 feet of a public or private school that provides formal
education traditionally associated with preschool or kindergarten
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governmental authority or a letter from the applicable local
governmental authority certifying that the proposed medical
marijuana establishment is in compliance with those restrictions
and satisfies all applicable building requirements; and

(6) Such other information as the Division may require by
regulation;

(b) None of the persons who are proposed to be owners,
officers or board members of the proposed medical marijuana
establishment have been convicted of an excluded felony offense;

(¢) None of the persons who are proposed to be owners,
officers or board members of the proposed medical marijuana
establishment have:

(1) Served as an owner, officer or board member for a
medical marijuana establishment that has had its medical
marijuana establishment registration certificate revoked; or

(2) Previously had a medical marijuana establishment
agent registration card revoked; and

(d) None of the persons who are proposed to be owners,
officers or board members of the proposed medical marijuana
establishment are under 21 years of age.

4. For each person who submits an application pursuant to
this section, and each person who is proposed to be an owner,
officer or board member of a proposed medical marijuana
establishment, the Division shall submit the fingerprints of the
person to the Central Repository for Nevada Records of Criminal
History for submission to the Federal Bureau of Investigation to
determine the criminal history of that person.

5. Except as otherwise provided in subsection 6, if an
application for registration as a medical marijuana establishment
satisfies the requirements of this section and the establishment is
not disqualified from being registered as a medical marijuana
establishment pursuant to this section or other applicable law, the
Division shall issue to the establishment a medical marijuana
establishment registration certificate. A medical marijuana
establishment registration certificate expires 1 year after the date
of issuance and may be renewed upon:

(a) Resubmission of the information set forth in this section;
and

(b) Payment of the renewal fee set forth in section 12 of this
act.

6. In determining whether to issue a medical marijuana
establishment registration certificate pursuant to this section, the
Division shall consider the criteria of merit set forth in section
11.7 of this act.
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certificate in each county of this State in which the Division has
approved an application for such an establishment to operate.

3. With respect to medical marijuana establishments that are
not medical marijuana dispensaries, the Division shall determine
the appropriate number of such establishments as are necessary to
serve and supply the medical marijuana dispensaries to which the
Division has granted medical marijuana establishment
registration certificates.

4. The Division shall not, for more than a total of 10 business
days in any 1 calendar year, accept applications to operate medical
marijuana establishments.

Sec. 11.5. 1. Except as otherwise provided in this
subsection, in a county whose population is 100,000 or move, the
Division shall ensure that not more than 25 percent of the total
number of medical marijuana dispensaries that may be certified in
the county, as set forth in section 11 of this act, are located in any
one local governmental jurisdiction within the county. The board
of county commissioners of the county may increase the
percentage described in this subsection if it determines that to do
so is necessary to ensure that the more populous areas of the
county have access to sufficient distribution of marijuana for
medical use.

2. To prevent monopolistic practices, the Division shall
ensure, in a county whose population is 100,000 or more, that it
does not issue, to any one person, group of persons or entity, the
greater of:

(a) One medical marijuana establishment registration
certificate; or

(b) More than 10 percent of the medical marijuana
establishment registration certificates otherwise allocable in the
county.

3. In a local governmental jurisdiction that issues business
licenses, the issuance by the Division of a medical marijuana
establishment registration certificate shall be deemed to be
provisional until such time as:

(a) The establishment is in compliance with all applicable
local governmental ordinances or rules; and

(b) The local government has issued a business license for the
operation of the establishment.

4. As used in this section, “local governmental jurisdiction”
means a city, town, township or unincorporated area within a
county.

Sec. 11.7. In determining whether to issue a medical
marijuana establishment registration certificate pursuant to
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For the renewal of a medical marijuana
establishment registration certificate for a
medical marijuana dispensary .............. smissesenioin SOy UL
For the initial issuance of a medical marijuana
establishment registration certificate for a
CHIHIVANON JECTHEY .oscasviasisorssssvisspsmmssssiossrassassvesassnnss 3,000
For the vrenewal of a medical marijuana
establishment registration certificate for a
cultivation facility........ . T 1,000
For the initial issuance of a medical marijuana
establishment registration certificate for a
Sacility for the production of edible marijuana
products or marijuana-infused products..........esssees 3,000
For the renewal of a medical marijuana
establishment registration certificate for a
Jacility for the production of edible marijuana
products or marijuana-infused products ................ 1,000
For the initial issuance of a medical marijuana
establishment agent registration card...........ccceersessssenss 75
For the renewal of a medical marijuana

For the initial issuance of a medical marijuana
establishment registration certificate for an
independent testing laboratory......siieiesscsssesesnnne 3,000

For the renewal of a medical marijuana
establishment registration certificate for an
independent testing laboratory......ecvercssccsnssrvessens 3,000

2. In addition to the fees described in subsection 1, each
applicant for a medical marijuana establishment registration
certificate must pay to the Division:

(a) A one-time, nonrefundable application fee of $5,000; and

(b) The actual costs incurred by the Division in processing the
application, including, without limitation, conducting background
checks.

3. Any revenue generated from the fees imposed pursuant to
this section:

(a) Must be expended first to pay the costs of the Division in
carrying out the provisions of sections 10 to 20, inclusive of this
act; and

(b) If any excess revenue remains after paying the costs
described in paragraph (a), such excess revenue must be paid over
to the State Treasurer to be deposited to the credit of the State
Distributive School Account in the State General Fund.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

CITY OF SPARKS, a Municipal

Corporation Electronically Filed

8 08:39 a.m.
Supreme Court Caﬁed é&i@d eman

Appellant, Clerk of Supreme Court
District Case No. CV15-01871

VS.

RENO NEWSPAPER, INC., a Nevada
Corporation,

Respondent.

On Appeal from an Order Granting Petition for Writ of Mandamus from the
Second Judicial District Court of the County of Washoe in the State of Nevada

JOINT APPENDIX

DOUGLAS R. THORNLEY, ESQ. SCOTT GLOGOVAC, ESQ.
Senior Assistant City Attorney Nevada Bar No. 226
Nevada Bar No. 10455
Counsel of Record Glogovac & Pintar
427 West Plumb Lane
CHESTER H. ADAMS, ESQ. Reno, Nevada 89509
Sparks City Attorney
Nevada Bar No. 3009 Telephone: (775) 333-0400
Facsimile: (775) 333-0412
P.O. Box 857
Sparks, Nevada 89432 Attorneys for Respondent,

Reno Newspapers, Inc.
Telephone: (775) 353-2324
Facsimile: (775) 353-1617

Attorney for the Appellant,
City of Sparks
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Petition of Writ of Mandamus

Acceptance of Service

Response in Opposition to Petition for Mandamus
Reply in Support of Petition for Writ of Mandamus
Request for Oral Argument
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Order to Set Hearing

Transcript of Oral Argument

Minutes for Oral Argument

Order Granting Petition for Writ of Mandamus

Notice of Entry of Order Granting Petition for Writ
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Notice of Appeal
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Appeal

Minutes for Oral Argument
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Notice of Entry of Order Granting Petition for Writ
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Order to Set Hearing

Petition of Writ of Mandamus

Reply in Support of Petition for Writ of Mandamus
Request for Oral Argument

Request for Submission
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Transcript of Oral Argument
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CHESTER H. ADAMS, #3009
Sparks City Attorney
DOUGLAS R. THORNLEY, #10455
Assistant City Attorney
P.O. Box 857
Sparks, Nevada 89432-0857
(775)353-2324
Attorneys for Respondent

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

ER A O
RENO NEWSPAPERS, INC. a
Nevada corporation,
Petitioner, Case No. CV15-01871
VS. Dept. No. 9

CITY OF SPARKS, a municipal
corporation,
Respondent.

/

RESPONSE IN OPPOSITION TO PETITION FOR WRIT OF MANDAMUS

Respondent City of Sparks (the “City”) by and through the undersigned, hereby opposes the
above-captioned Petition for Writ of Mandamus. This Opposition is made and based upon the
attached Memorandum of Points and Authorities, all pleadings, papers, and files herein, along with
any oral argument or other evidence the Court wishes to entertain.

Dated this 8™ day of October, 2015.

CHESTER H. ADAMS
Sparks City Attorney

By: /s/ Douglas R. Thornley
DOUGLAS R. THORNLEY
Assistant City Attorney
Attorneys for Respondent
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MEMORANDUM OF POINTS AND AUTHORITIES

On August 20, 2015, the Reno Gazette Journal (the “Newspaper”) requested that the City
provide it with “copies of the business licenses of medical marijuana establishments in Sparks,
including the names of the applicant/licensees.” Petition, p. 3:19-20. Subject to a list of exceptions
or “unless otherwise declared by law to be confidential,” the Nevada Public Records Law requires
that the records of a governmental entity be made available for inspection and reproduction by the
public. Nev.Rev.Stat. 8 239.010(1). Citing Nev.Admin.Code 8 453A.714(1), the City produced the
business licenses sought by the Newspaper but redacted the personal names and identifying
information of the licensees from the documents. Petition, pp. 3:26-4:4; see also Reno Newspapers
Inc. v. Gibbons, 266 P.3d 623, 628 (Nev. 2011) (allowing for redaction of confidential information
from otherwise public records); Nev.Rev.Stat. § 239.010(3); Nev.Rev.Stat. § 239.0107(1)(d). The
corporate names, locations, and contact information of the businesses at issue remained unaltered on
the produced documents." Petition, Exhibit 2. The Newspaper renewed its demand for the personal
names of the licensees operating medical marijuana establishments in Sparks and the request was
denied once more. Petition, p. 4:4-6. As a result, the Newspaper filed the instant Petition.? Petition,
p.4:7.

7
I

! The City interprets the declaration of confidentiality as applicable only to individual persons
involved in Nevada’s medical marijuana industry and not the corporate identity of similarly
involved organizations. See FCC v. AT&T Inc., 562 U.S. 397 (2011) (concluding that
exemptions from disclosure requirements of the Freedom of Information Act governing law
enforcement records which “could reasonably be expected to constitute an unwarranted
invasion of personal privacy” does not protect information related to corporate privacy).

2 The Newspaper asserts that the personal identity of individuals who operate medical
marijuana establishments in Nevada has been “expressly pronounced” as a matter of public
interest by the Nevada Legislature. Petition, pp. 2:20-3:15. The Legislature’s statement of
purpose in Nev.Rev.Stat. 8 453A.320 is actually just an invocation of the state’s general
police power. See generally In re Boyce, 75 P. 1 (Nev. 1904). Whatever “public interest” may
exist in the information sought by the Newspaper is abrogated by the Legislature’s direction
to the Division to “protect the identity” of individuals who receive, facilitate, or deliver
medical marijuana services [Nev.Rev.Stat. 8§ 453A.370(5)] and the Division’s resultant
declaration that the names and identifying information of such persons are “confidential, not
subject to subpoena or discovery and not subject to inspection by the general public.”
Nev.Admin.Code. § 453A.714(1) (emphasis added).

1
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I.
RELEVANT HISTORY OF MEDICAL MARIJUANA IN NEVADA

On November 7, 2000, Nevada voters approved Ballot Question 9, amending the state
constitution to provide for lawful medical use of marijuana. See Nevada Constitution, Art. 4, § 38.
The law took effect on October 1, 2001, and removed state-level criminal penalties on the use,
possession, and cultivation of marijuana by patients who have written documentation from their
physician stating that marijuana may alleviate the patient’s condition. /d. As a result of the
constitutional change, the state established a confidential patient registry that issues identification
cards to qualifying patients. See Assembly Bill (“AB”) 453, 71st Nevada Legislature (2001) (attached
hereto as “Exhibit 1"), 88 14 - 25 (now codified at Nev.Rev.Stat.8§ 453A.200-453A.310). What
Nevada’s early medical marijuana laws did not provide for, however, was a legal avenue to obtain
the drug for medical consumption. In 2013, the 77th Nevada Legislature addressed this issue by
passing Senate Bill (“*SB”) 374 (attached hereto as “Exhibit 2").

Generally speaking, SB 374 established the medical marijuana industry in Nevada. The bill
amended Nev.Rev.Stat. Chapter 453A to include the parameters within which marijuana could be
cultivated, processed, and distributed for medical purposes and added the framework governing the
licensure of commercial participants in the newly-legitimized economy. Exhibit 2, 88§ 3.5-20. But
SB 374 was only the foundation; as part of the bill, the Legislature directed the Division of Public and
Behavioral Health of the Department of Health and Human Services to adopt regulations that the
Division determined “to be necessary or advisable to carry out the program of dispensing marijuana.”
Id. at p. 3; §20.

The Division promulgated a comprehensive scheme of regulations - codified at
Nev.Admin.Code Chapter 453A - concerning both the application process for a state-issued medical
marijuana establishment registration certificate and the actual operation of medical marijuana
establishments in Nevada.® Because the Legislature limited the number of establishments that could

be registered in each county [Nev.Rev.Stat. 8 453A.324] and delineated the contents of an application

*  Properly adopted provisions of the Nevada Administrative Code “have the force of law.”
Nev.Rev.Stat. § 233B.040(1)(a).
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for a registration certificate [Nev.Rev.Stat. 8 453A.322] the Division was charged with determining
how to best resolve the surplus of applications against the restricted number of available licenses. The
Division’s adopted method ranks the applicants within each local jurisdiction based on four distinct
criteria[Nev.Admin.Code. 8§ 453A.310] and then grants medical marijuana establishment registration
certificates “to the highest ranked applicants” until the pre-designated number of licenses, by type of
establishment and jurisdiction, are issued. Nev.Admin.Code. § 453A.312.* The medical marijuana
establishment may not commence operations until it demonstrates compliance “with all applicable
local governmental ordinances and rules,” and secures a business license.> Nev.Admin.Code §
453A.316(1).

Included in the Legislature’s direction to the Division concerning the adoption of regulations
related to the operation of medical marijuana establishments is a clear mandate: that the regulations
“must, without limitation... As far as possible while maintaining accountability, protect the identity
and personal identifying information of each person who receives, facilitates or delivers services”
under the authority of Nev.Rev.Stat. Chapter 453A. Nev.Rev.Stat. § 453A.370(5). The Division
responded by declaring:

Except as otherwise provided in this section and NRS 239.0115, the Division shall

maintain the confidentiality of and shall not disclose the name or any other identifying

information of any person who facilitates or delivers services pursuant to this chapter

or chapter 453A of NRS. Except as otherwise provided in NRS 239.0115, the name
and any other identifying information of any person who facilitates or delivers

In that way, local jurisdictions were not originally allowed to select the operators of medical
marijuana establishments within their municipal boundaries - only the best qualified
candidates were licensed by the state, and only candidates who were licensed by the state were
eligible for a local business license. In 2015, however, the Legislature passed SB 276 which
afforded greater local control to the process by essentially creating a race to licensure: now,
if a local government so chooses, it may issue a business license to a potential medical
marijuana establishment operator without regard for the operator’s ranking on the state list,
and so long as the state has not previously issued all of the statutorily allocated medical
marijuanaestablishment certificates for the local jurisdiction, the state must issue a certificate.
See SB 276, 88 3-4. The City of Sparks has intentionally avoided this issue by requiring
applicants for a business license to operate a medical marijuana establishment in Sparks to
first obtain the state issued registration certificate. Sparks Municipal Code § 5.80.050(F).

If a local government does not issue business licenses or utilize some other form of
authorizing a medical marijuana establishment, the state-issued registration certificate serves
as the approval to begin operations. Nev.Admin.Code § 453A.316(2).

3
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services pursuant to this chapter or chapter 4534 of NRS is confidential, not subject

to subpoena or discovery and not subject to inspection by the general public.

Nev.Admin.Code 8 453A.714(1) (emphasis added).
The Newspaper argues that Nev.Admin.Code 8 453A.714(1) does not apply to the circumstances of
the immediate action and that the Division’s adoption of the regulation exceeded the authority
conferred upon the Division by the Legislature. Petition, p. 7:1-21; pp. 7:25-9:6. These arguments are
fatal to the Petition itself: Nev.Rev.Stat. 8 233B.110 governs actions brought to determine the
applicability or validity of administrative regulations, rendering extraordinary writ relief unavailable.
Moreover, the Newspaper’s tortured reading and interpretation of the code provision at issue wholly
undermines the expressed intent of the Legislature and renders an entire section of the Nevada
Administrative Code meaningless. The Petition should be denied.

II.
REASONS FOR DENYING THE PETITION

A. The Petition is Procedurally Deficient and Nonjusticiable.

1. A plain, speedy, and adequate remedy exists at law.

Mandamus is an extraordinary remedy that is unavailable when a petitioner has a “plain,
speedy, and adequate remedy in the ordinary course of law.” Aspen Financial Services, Inc. v. Eighth
Judicial District Court, 313 P.3d 875, 877-88 (Nev. 2013); see also Nev.Rev.Stat. § 34.170. The
Newspaper’s Petition directly challenges the validity and applicability of Nev.Admin.Code. §
453A.714. Petition, p. 7:1-21; pp. 7:25-9:6. The Nevada Legislature has mandated a uniform vehicle
for resolving the Newspaper’s instant claims - an action for declaratory relief brought under
Nev.Rev.Stat. § 233B.110.

The purpose of the Nevada Administrative Procedure Act is to “establish minimum procedural
requirements for... judicial review of [regulations adopted by state agencies].” Nev.Rev.Stat. §
233B.020(1). The Legislature’s imposition of additional prerequisites to relief in this type of action
ensures that the state agencies which adopt regulations are given the opportunity to interpret and
defend their regulations from attack. As a result, the Newspaper’s failure to utilize the appropriate
remedial vehicle is a substantive procedural failure that legally precludes the issuance of writ relief.

Nev.Rev.Stat. § 34.170.
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2. The Newspaper has not exhausted its administrative remedies.

The Supreme Court of Nevada has declared that “a person generally must exhaust all available
administrative remedies before initiating a lawsuit, and failure to do so renders the controversy
nonjusticiable.” Alistate Ins. Co. v. Thorpe, 170 P.3d 989, 993 (Nev. 2007). Nev.Rev.Stat. §
233B.110(1) specifically prohibits the Court from rendering judgment in cases concerning the
applicability of the Administrative Code until “after the plaintiff has first requested the agency to pass
upon the validity of the regulation in question.”

There is no evidence or claim that the Newspaper availed itself of this statutorily prescribed
process. The exhaustion doctrine gives administrative agencies an opportunity to correct mistakes and
conserves judicial resources, so its purpose is valuable; requiring exhaustion of administrative
remedies often resolves disputes without the need for judicial involvement. Thorpe, 170 P.3d at 993-
94. In its rush to litigation, the Newspaper has completely circumvented the statutory process
specifically enacted by the Nevada Legislature to resolve this type of dispute and the Petition should
be denied.

3. The Newspaper has failed to join an indispensable party.

Under Nev.R.Civ.P. 19(a), a party must be joined to an action if that party claims an interest
“in the subject matter of the action and adjudication of the action in the individual’s absence may
inhibit the individual’s ability to protect a claimed interest,” or when the absence of an individual who
has claimed an interest in the subject matter of the action could subject an existing party “to a
substantial risk of incurring double, multiple, or otherwise inconsistent obligations.” Anderson v.
Sanchez, 131 Nev.Adv.Op. 51, 4 (July 23, 2015). The failure to join indispensable parties invalidates
a judgment. Schwob v. Hemsath, 646 P.2d 1212 (Nev. 1982) (“Failure to join an indispensable party
is fatal to a judgment); Johnson v. Johnson, 572 P.2d 925, 927 (Nev. 1977) (relief granted in an
indispensable party’s absence is essentially nugatory).

In all cases concerning a challenge to the validity or applicability of a provision of the Nevada
Administrative Code, “[t]he agency whose regulation is made the subject of the declaratory action
1
I
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shall be made a party to the action.” Nev.Rev.Stat. § 233B.110(1) (emphasis added).® The Newspaper
has failed to satisfy any of the statutory requirements for challenging the applicability or validity of
Nev.Admin.Code. § 453A.714. The Petition should be denied on that basis alone.
B. Nev.Admin.Code § 453A.714 Is a Comprehensive Declaration of Confidentiality.

1. The plain language of the administrative code provision in question is clear.

The Newspaper complains that because Nev.Admin.Code. § 453A.714 does not define or
identify “the persons or entities who are intended to be included” in the regulation’s guarantee of
confidentiality to any person who facilitates or delivers services under the authority of Nev.Rev.Stat.
Chapter 453A, that it is improper for the City to read the statute as applicable to municipal business
licenses. Petition, p.7:1-10. But that argument presupposes that the Legislature intended to impose
such a restriction, which is a difficult conclusion to reach given the Legislature’s explicit direction
that the Division “protect the identity and personal identifying information of each person who
receives, facilitates or delivers” services related to the lawful use of medical marijuana in Nevada,’
and the Division’s resultant use of the word “any” in the code provision now at issue.® Compare
Nev.Rev.Stat. § 453A.370(5) with Nev.Admin.Code 8 453A.714(1). The Newspaper takes further
issue with the fact that Nev.Admin.Code § 453A.714(1) “makes no reference to [medical marijuana
establishments] at all, let alone the names of the owners or licensees of those establishments.”
Petition, p. 7:1-2. This pedantic argument is wholly without merit and a distortion of the truth.
Nev.Admin.Code § 453A.714(1) refers to the provision of services under the authority of
Nev.Admin.Code Chapter 453A and Nev.Rev.Stat. Chapter 453A, both of which regulate the
consumption and distribution of medical marijuana in Nevada.

When interpreting a statute, a court’s first point of examination is the plain meaning of the

language used. Arguello v. Sunset Station, Inc., 252 P.3d 206, 209 (Nev. 2011). “When the language

Similarly, Nevada law requires that in every action to determine the validity or applicability
of an administrative regulation, “the plaintiff shall serve a copy of the complaint upon the
Attorney General, who is also entitled to be heard.” Nev.Rev.Stat. § 233B.110(3). The
Newspaper, again, has not complied with this directive.

“Each” means “every.” See Black’s Law Dictionary 597 (rev. 4" ed. 1968).

“Any” means “every.” See Black’s Law Dictionary 120 (rev. 4™ ed. 1968).

6
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of a statute is plain and unambiguous, a court should give that language its ordinary meaning and not
go beyond it.” City of Reno v. Reno Newspapers, Inc., 784 P.2d 974, 977 (Nev. 1989). In drawing
conclusions under the plain meaning doctrine, the meaning a court gives to a statute should be
reasonable and harmonize different statutory provisions where possible. Rose v. First Federal Savings
& Loan, 777 P.2d 1318, 1319 (Nev. 1989) (citing Board of School Trustees v. Bray, 109 P.2d 274,
278 (Nev. 1941)).

In the context of Nev.Rev.Stat. Chapter 453A, the term “deliver” means “the actual,
constructive or attempted transfer from one person to another of a controlled substance.”
Nev.Rev.Stat. 8 453A.060; Nev.Rev.Stat. 8 453.051. Nev.Rev.Stat. 8 453A.116 defines the term
“medical marijuana establishment” as an independent testing laboratory, a cultivation facility, a
facility for the production of edible marijuana products or marijuana-infused products, a medical
marijuana dispensary, or a business that has registered as more than one of the foregoing. A
“cultivation facility” is a business that “acquires, possesses, cultivates, delivers, transfers, transports
or sells marijuana and related supplies” to other medical marijuana establishments. Nev.Rev.Stat. §
453A.056 (emphasis added). Similarly, a “facility for the production of edible marijuana products or
marijuana-infused products” is a business that “acquires, possesses, manufactures, delivers, transfers,
transports, supplies, or sells edible marijuana products or marijuana-infused products to medical
marijuanadispensaries.” Nev.Rev.Stat. § 453A.105 (emphasis added). Finally, a “medical marijuana
dispensary” is a business that “acquires, possesses, delivers, transfers, transports, supplies, sells or
dispenses marijuana or related supplies and educational materials to the holder of a valid registry
identification card.” Nev.Rev.Stat. 8§ 453A.115 (emphasis added).

By statutory definition, every type of medical marijuana establishment allowed by Nevada
law “delivers” services under the authority of Nev.Rev.Stat. Chapter 453A. Logically presuming
consistent usage of the term “deliver” within Chapters 453A of the Nevada Revised Statutes and the
Nevada Administrative Code, the names of individuals licensed to operate medical marijuana
establishments - and thereby “deliver” services under the authority of Nev.Rev.Stat. Chapter 453A -
fall decidedly within the grasp of Nev.Admin.Code § 453A.714(1) and its declaration of

confidentiality.
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2. Nev.Rev.Stat. § 453A.370(5) is an unambiguous statement of the Legislature’s

intent.

The Newspaper explains that the Nevada Legislature “in enacting NRS Chapter 453A, knew
how to impose confidentiality for the identities of specific classes of persons who would be involved
in the medical marijuana industry.” Petition, p. 8:24-26. That premise is, of course, correct: the
Legislature is presumed to understand the reach of its declarations of confidentiality. See Reno
Newspapers v. Sheriff, 234 P.3d 922, 926 (Nev. 2010) (“If the Legislature had intended post-
application information about a permit’s status to be confidential, it could and would have stated that,
but it did not.”). On that basis, the Newspaper argues that the statutory grant of confidentiality - and
with it the Division’s regulatory authority - extends only to “attending physicians” and persons who
hold “registry identification cards.” Petition, p. 8:3:23. That analysis is wrong.

Had the 77th Nevada Legislature intended for Nev.Rev.Stat. § 453A.370(5) - as the
Newspaper supposes - to limit the protection of anonymity to a restricted class of participants in the
state’s medical marijuana industry, it could have relied on its already existing declarations of
confidentiality by using identical language or by doing nothing at all. See Nev.Rev.Stat. §
453A.610(1) (materials generated as part of the University of Nevada’s research related to the medical
use of marijuana) and Nev.Rev.Stat. 8 453A.700(1) (names and identifying information of patients
who use medical marijuana and their attending physicians) (both enacted in 2001). But it didn’t.
Instead, the Legislature directed the Division of Public and Behavioral Health to adopt a regulation
which “protect[s] the identity and personal identifying information of each person who receives,
facilitates or delivers services in accordance with [Nev.Rev.Stat. Chapter 453A].” Nev.Rev.Stat. §
453A.370(5) (emphasis added). Once more, the Legislature’s use of the term “deliver” has important
implications: the statutory definition of “deliver” was adopted in 2001, as part of the same bill that
made materials generated as part of the University of Nevada’s research related to the medical use
of marijuana and the names and identifying information of patients who use medical marijuana and
their doctors confidential and defined the terms “attending physician” and “registry identification
card.” See Exhibit 1, 88 4; 14; 29; 30.2. That in 2013, the Legislature subsequently used the term

“deliver” in Nev.Rev.Stat. § 453A.370(5) and also included it the statutory definitions of “cultivation

8
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facility,” facility for the production of edible marijuana products or marijuana-infused products,” and
“medical marijuanadispensary,” demonstrates that the linguistic variation is intentional, meaningful,
and a clear grant of authority to the Division.

Moreover, Nev.Admin.Code. 8 453A.714 was approved by the Legislative Commission on
March 28, 2014 - which means that the Commission had an opportunity to object to the regulation
as nonconforming to the statutory authority bestowed by the Legislature or as not carrying out the
intent of the Legislature. Nev.Rev.Stat. § 233B.067(5)(b)-(c); see also Div. of Pub. & Behavioral
Health R004-14. But, again, it didn’t. On these facts, the reasonable conclusion is that the Nevada
Legislature intended exactly what it said: to “protect the identity and personal identifying information
of each person who receives, facilitates or delivers services” under the authority of Nev.Rev.Stat.
Chapter 453A. Read in conjunction with the entirety of the bill in which it was adopted, and in the
face of already existing declarations of confidentiality in the law to which it was added, there is no
doubt that in expanding Nev.Rev.Stat. Chapter 453A to legalize the distribution of medical marijuana
in Nevada, the Legislature intended to shield the identities of individuals who operate medical
marijuana establishments from public disclosure. The Newspaper’s unsupported contention that
Nev.Admin.Code § 453A.714 exceeds the regulation-making authority of the Division is meritless.

3. The Newspaper’s interpretation of Nev.Admin.Code § 453A.714 undermines the

express purpose of the regulation.

The Newspaper argues that the first sentence of Nev.Admin.Code 8§ 453A.714(1) imposes the
duty of confidentiality on the Division alone,’ and that the second sentence “merely injects confusion
and ambiguity into the regulation.” Petition, p. 7:11-21. “Statutory language is ambiguous if it is
capable of more than one reasonable interpretation.” In re Candelaria, 245 P.3d 518, 520 (Nev.
2010). An ambiguous statutory provision should be interpreted in accordance with “what reason and

public policy would indicate the legislature intended.” McKay v. Board of Sup 'rs of Carson City, 730

® In cases where no business license issues, the Newspaper’s interpretation results in

inconsistent application of the law amongst identically situated operators: the identities of
those individuals who operate a medical marijuana establishment in a jurisdiction that requires
a business license would be public information, while those operating in jurisdictions which
do not issue a business license would remain confidential. See Nev.Admin.Code 8§
453A.316(2).
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P.2d 438, 442 (Nev. 1986). Statutes are generally construed “to give meaning to all of their parts and
language, and [a] court will read each sentence, phrase, and word to render it meaningful within the
context of the purpose of the legislation,” Coast Hotels v. State, Labor Comm’n, 34 P.3d 546, 550
(Nev. 2001), and no part of a statute should be rendered meaningless. Banegas v. State Indus. Ins.
System, 19 P.3d 245, 249 (Nev. 2001).

Here, both the first and second sentences of Nev.Admin.Code § 453A.714(1) bestow
confidentiality:

Except as otherwise provided in this section and NRS 239.0115, the Division shall

maintain the confidentiality of and shall not disclose the name or any other identifying

information of any person who facilitates or delivers services pursuant to this chapter

or chapter 453A of NRS. Except as otherwise provided in NRS 239.0115, the name

and any other identifying information of any person who facilitates or delivers services

pursuant to this chapter or chapter 453A of NRS is confidential, not subject to

subpoena or discovery and not subject to inspection by the general public.
The first sentence is obviously self-limiting, applicable only to the Division and its designees, while
the second is a generally applicable declaration of confidentiality. The Newspaper would disregard
the entirety of the second sentence as redundant of the first. Petition, p. 7:11-20. But statutory
interpretations which render portions of the law redundant and with no meaning or effect are
disfavored and typically rejected. See National Ass 'n of Home Builders v. Defenders of Wildlife, 551
U.S. 644, 669 (2007) (“[W]e have cautioned against reading a text in a way that makes part of it
redundant.”); Singer v. United States, 323 U.S. 338, 344 (1945) (“[W]e would be reluctant to give
a statute that construction which makes it wholly redundant. Only a clear legislative purpose should
lead to that result here.”); Rogers v. State, 773 P.2d 1226, 1227 (Nev. 1989) (assuming that statute’s
use of distinct terms was intentional and refusing to interpret the terms as redundant). Had the
Division intended for Nev.Admin.Code § 453A.714(1) to apply only to the records of the state, the
second sentence would have been completely unnecessary; the presence of the exception to
confidentiality under Nev.Rev.Stat. § 239.0115 in both sentences underscores that the sentences apply
independently of each other. Absent a clear showing of legislative intent to the contrary, the Court
should interpret Nev.Admin.Code § 453A.714(1) in accordance with the long-accepted canons of

statutory construction by giving meaning to all of the statutory language.

Finally, the language of a statute “should not be read to produce absurd or unreasonable

10
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results.” Glover v. Concerned Citizens for Fuji Park and Fairgrounds, 50 P.3d 546, 548 (Nev. 2002),
overruled in part on other grounds by Garvin v. Ninth Judicial Dist. Court ex rel. Cnty. of Douglas,
59 P.3d 1180 (Nev. 2002). It is unlawful for a medical marijuana establishment to operate prior to the
issuance of a local business license. Nev.Admin.Code 8§ 453A.316(1)(b); see also Nev.Rev.Stat. §
453A.326(3)(b) (instructing that state-issued registration certificates are “provisional” until a local
business license is acquired). On that basis, it is impossible to legally “deliver” medical marijuana
in Nevada without first obtaining a local business license.® The Newspaper’s position reduces the
second sentence of Nev.Admin.Code 8 453A.714(1) to surplusage by interpreting the issuance of a
local business license - which the Legislature requires as a mandatory component of the regulatory
scheme governing the legal delivery of medical marijuana in Nevada - as simultaneously bestowing
confidentiality on state records and stripping the information in question of that protection at the local
level. This absurdity renders the entirety of the regulation unworkable and wholly meaningless.
Information that is confidential in the files of the state but public record on the forms of a local
government is not confidential at all. The information sought by the Newspaper is protected from
public disclosure under Nevada law and the Petition should be denied.

I

1

10 Legally delivering medical marijuana versus illegally delivering medical marijuana is an

important distinction: in the context of taxation on illegal drug sales, the Legislature has
protected the “name, address or other identifying information” of dealers of controlled
substances. Nev.Rev.Stat. 8§ 372A.080(1). In Nevada, marijuana is a schedule I controlled
substance [Nev.Admin.Code § 453.510(4)] and prior to the 2013 changes to Nev.Rev.Stat.
Chapter 453A, it was impossible to legally deliver medical marijuana under state law. SB 374
imposed a new tax on legally-delivered medical marijuana and removed the same from the
Fifth Amendment protection of Nev.Rev.Stat. § 372A.080; most likely because the licensed
sale of medical marijuana no longer violated Nevada Law. Exhibit 2, 8§ 24.4-24.5. The
possession and sale of medical marijuana does still violate federal law, however, and there is
a legitimate public safety issue in publishing the names and identifying information of people
involved in the all-cash business of manufacturing and distributing exceptionally potent
strains of common street drugs. To that end, the Legislature’s direction that the identities of
those involved in Nevada’s medical marijuana industry be “protected,” is an easily understood
mandate. See Nev.Rev.Stat. § 453A.370(5). That the Newspaper disagrees with the policy is
a political question that cannot be resolved in this forum. See N. Lake Tahoe Fire v. Washoe
Cnty. Comm’rs, 310 P.3d 583, 587 (Nev. 2013) (“Under the political question doctrine,
controversies are precluded from judicial review when they ‘revolve around policy choices
and value determinations constitutionally committed for resolution to the legislative and
executive branches.””).
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I11.
CONCLUSION

Confidentiality is a two-part equation; on the one side, an expectation of - or right to - privacy
and protection, on the other, a duty of non-dissemination. See Whitehead v. Nevada Comm’n on
Judicial Discipline, 873 P.2d 946, 958-959 (Nev. 1994). At the explicit direction of the Legislature
[Nev.Rev.Stat. 8 453A.370(5)] the Division unambiguously declared the names and identifying
information of every person who delivers medical marijuana under the auspices of Nevada law
“confidential, not subject to subpoena or discovery and not subject to inspection by the general
public.” Nev.Admin.Code. § 453A.714. That guarantee of anonymity is wholly abrogated by the
approach pressed by the Newspaper, which flies in the face of logical reasoning and the generally
accepted practices for statutory construction. Even the narrow reading of Nev.Admin.Code. §
453A.714 compelled by the Public Records Law is required to be reasonable, and a complete erosion
of the stated purpose of the law surely does not meet that standard. The Newspaper’s procedurally
deficient, legally unsupported, and illogical Petition should be denied.

Respectfully submitted this 8" day of October, 2015.

CHESTER H. ADAMS
Sparks City Attorney

By: /s/ Douglas R. Thornley
DOUGLAS R. THORNLEY
Assistant City Attorney
Attorneys for Respondent

AFFIRMATION

The undersigned does hereby affirms that the preceding document does not contain the Social
Security Number of any person.

/s/ Douglas R. Thornley
DOUGLAS R. THORNLEY
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CERTIFICATE OF SERVICE

Pursuant to Nev.R.Civ.P. 5(b), I hereby certify that | am an employee of the Sparks City

Attorney's Office, Sparks, Nevada, and that on this date, | am serving the foregoing document(s)

entitled RESPONSE IN OPPOSITION TO PETITION FOR WRIT OF MANDAMUS on the

person(s) set forth below by:

v

Placing an original or true copy thereof in a sealed envelope placed for collection and
mailing in the United States Mail, at Sparks, Nevada, postage prepaid, following
ordinary business practices.

Personal Delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.

Reno/Carson Messenger Service.

If physically delivered, each is addressed as follows:

Scott A. Glogovac, Esqg.

Glogovac & Pintar

427 West Plumb Lane

Reno, NV 89509

Attorneys for Plaintiff, Reno Newspapers, Inc.

DATED this 8" day of October, 2015.

/s/ Kember Murphy
Kember Murphy
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Exhibit 1
Exhibit 2

INDEX OF EXHIBITS

Assembly Bill 435, 71st Nevada Legislature (2001)
Senate Bill 374, 77th Nevada Legislature (2013)
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EXHIBIT 1

FILED
Electronically
2015-10-08 03:00:44 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 5179475 : mcholicd
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Assembly Bill No. 453-Assemblywoman Giunchigliani
CHAPTER..........

AN ACT relating to controlled substances; exempling the medical use of marijuana from state
prosecution in ceriain circumstances, revising the penaltics for possessing
marijuana, and providing other matters properly relating thereto.

WHEREAS, Moedern medical research, including the report Marijuana
and Medicine: Assessing the Science Base that was released by the Institute
of Medicine in 1999, indicates that there is a potential therapeutic value of
using marijuana for alleviating pain and other symptoms associated with
certain chronic or debilitating medical conditions, including, without
limitation, cancer, glaucoma, acquired immunodeficiency syndrome,
epilepsy and multiple sclerosis; and

WHEREAS, The State of Nevada has a high incidence of such medical
conditions and also has a large and increasing population of senior citizens
who may suffer from medical conditions for which the use of marijuana
may be useful in managing the pain that results from those conditions; and

WHEREAS, The people of the State of Nevada recognized the
importance of this research and the need to provide the option for those
suffering from certain medical conditions to alleviate their pain with the
medical use of marijuana, and in the general elections held in 1998 and
2000, voiced their overwhelming support for a constitutional amendment to
allow for the medical use of marijuana in this state under certain
circumstances; and

WHEREAS, While the legislature respects the important and difficult
decisions the Federal Government faces in exercising the powers delegated
to it by the United States Constitution to establish policies and rules that
are in the best interest of this nation, the State of Nevada as a sovereign
state has the duty to carry out the will of the people of this state and to
regulate the health, medical practices and well-being of those people in a
manner that respects their personal decisions conceming the relief of
suffering through the medical use of marijuana; and

WHEREAS, This state should continue to study the benefits of the
medical use of marijuana to develop new ways in which the medical use of
marijuana may improve the lives of residents of this staie who are suffering
from chronic or debilitating conditions, and to include in such a study an
examination of all established and approved federsl protocols; and

WHEREAS, Many residents of this state have suffered the nepative
consequences of abuse of and addiction to marijuana, and it is important
for the legislature to ensure that the program established for the distribution
and medical use of marijuana is designed in such a manner as not to harm
the residents of this state by contributing to the general abuse of and
addiction 10 marijuana; and

WHEREAS, A majority of the men and women in our penal institutions
have been convicted of offenses that involve the unlawful use of drugs,
many involving marijuana, and there is a need for revising our statutes
conceming persons who unlawfully possess smaller quantities of marijuana
based on the premisc that the rchabilitation of such users is a more
appropriate and economical way to prevent recidivism and to address the
problems that result from the abuse of marijuana; and
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