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EVENTS & ORDERS OF THE COURT

05/04/2016 Motion for Attorney Fees  (3:00 AM) (Judicial Officer Villani, Michael) 
Defendant Henderson Taxi's Motion for Attorneys' Fees

Minutes
04/13/2016 3:00 AM

05/04/2016 3:00 AM
- Defendant Henderson Taxi's Motion for Attorneys' Fees came 

before this Court on the May 4, 2016, Chamber Calendar. 
Defendant requests attorneys' fees for either the time (a) after 
Henderson Taxi filed its Opposition to Plaintiff's Motion to 
Certify in the amount of $47,739.50; or (b) after this Court 
issued its October 8, 2015 Order holding that Plaintiff and the 
punitive class had no viable claim in the amount of $26,715. 
"[A]ttorney's fees are not recoverable absent a statute, rule or 
contractual provision to the contrary." Rowland v. Lepire, 99 
Nev. 308, 315, 662 P.2d 1332, 1336 (1983). NRS 18.010 
provides that attorneys' fees should be awarded to a prevailing 
party when the court finds that the claim was "brought or 
maintained without reasonable ground or to harass the 
prevailing party." Furthermore, "it is the intent of the Legislature 
that the court award attorneys' fees pursuant to [NRS 18.010
(b)] . . . in all appropriate situations to punish and deter 
frivolous or vexatious claims and defenses because such 
claims and defenses overburden limited judicial resources, 
hinder the timely resolution of meritorious claims and increase 
the costs of engaging in business and providing professional 
services to the public." NRS 18.010(2)(b). When awarding 
attorney's fees, the court may consider the following factors: (1)
the qualities of the advocate; (2) the character of the work to be
done; (3) the work actually performed by the advocate; and (4) 
the result. Brunzell v. Golden Gate Nat'l Bank, 85 Nev. 345, 
349, 455 P.2d 31, 33 (1969). Explicit findings for each factor 
are not required, but the court must demonstrate that it 
considered the required factors and the award must be 
supported by substantial evidence. Logan v. Abe, 131 Nev. 
Adv. Op. 31, 350 P.3d 1139 (2015). The COURT FINDS that 
on or about July 8, 2015, Henderson Taxi produced 
correspondence with the Union of the Union settlement that 
extinguished any claim by Plaintiff. Shortly thereafter in 
Defendant's Opposition to Plaintiff's Motion to Certify Class, 
Defendant fully explained how Defendant had settled Mr. 
Sergeant's claim. In its October 8, 2015 Order, this Court found 
that the agreement between Henderson Taxi and the Union 
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"acted as a complete accord and satisfaction of the grievance 
and any claims to minimum wage Henderson Taxi's cab drivers 
may have had." Plaintiff subsequently filed a Motion for Partial 
Reconsideration or Alternatively for Entry of Final Judgment on 
October 30, 2015, which this Court denied, and Defendant filed 
a Motion for Summary Judgment on November 11, 2015, 
which Plaintiff opposed and this Court granted. Plaintiff's 
Motion for Partial Reconsideration or Alternatively for Entry of 
Final Judgment sought certification of unpled class and 
judgment for an unpled and unsupported claim. Plaintiff s 
Opposition to Defendant s Motion for Summary Judgment 
similarly sought to relitigate the accord and satisfaction of the 
grievance and settlement with Henderson Taxi and the Union. 
For these reasons, Plaintiff's claim was maintained without 
reasonable ground. The COURT ALSO FINDS that Henderson 
Taxi's attorneys' fees are reasonable and justified under 
Brunzell. First, Holland & Hart LLP possesses extensive 
experience in commercial, labor, and employment litigation and 
provided a high quality of work for Defendant. Second, Plaintiff 
brought the lawsuit as a putative class action and raised 
contractual issues and other issues under the Nevada 
Constitution. Third, the work performed by Holland & Hart LLP 
for Defendant and Holland & Hart LLP's hourly rates were 
reasonable. Lastly, Defendant was ultimately successful 
defending this matter. Therefore, COURT ORDERED Motion 
for Attorneys' Fees is GRANTED. Defendant is entitled to 
attorney's fees for the time after this Court issued its October 8, 
2015, Order holding that Plaintiff and the punitive class had no 
viable claim in the amount of $26,715. Plaintiff's claim became 
frivolous at this time. Defendant is directed to submit a 
proposed order consistent with the foregoing within ten (10) 
days after counsel is notified of the ruling and distribute a filed 
copy to all parties involved pursuant to EDCR 7.21. Such Order
should set forth a synopsis of the supporting reasons proffered 
to the Court in briefing. CLERK'S NOTE: A copy of this minute 
order was placed in the attorney folder of Anthony Hall, Esq., 
(Holland & Hart, LLP). 

Return to Register of Actions
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4. Should the Acknowledgements Be Voided: No, The Nevada 
Constitution Does Not Bar Acknowledgements of Payments or, 
For That Matter, Settlement of Wage Claims 

3 As an initial matter, Plaintiff is simply wrong in his assertion that people cannot settle 

4 state minimum wage claims or that they may only do so with judicial or administrative review, as 

5 demonstrated by his failure to cite any authority regarding Nevada state wage claims. Rather, the 

6 public policy against waiver of wage claims "is not violated by a settlement of a bona fide dispute 
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App. 2009). Thus, where only past claims are at issue, and where there is a bona fide dispute as to 

liability, parties are free to settle or release claims. ld. ("The releases here settled a dispute over 

whether Stix had violated wage and hour laws in the past; they did not purport to exonerate it 

from future violates. . .. The trial court conectly found the releases barred the Chindarah 

plaintiffs from proceeding with the lawsuit against Stix."); Nordstrom Com. Cases, 186 

Cal.App.4th 576, 590 (Cal. Ct. App. 201 0) ("Employees may release claims for disputed wages 

and may negotiate the consideration they are willing to accept in exchange"). Plaintiffs reliance 

on inapplicable federal law is unavailing regarding his state law claim and he lacks a federal 

claim. 

Here, there is no question that there was and is a bona fide dispute (evidenced by the 

Union Grievance and this lawsuit) as to whether Henderson Taxi's cab drivers were owed 

minimum wage for any period of time prior to the issuance of the Yellow Cab decision and what 

the statute of limitations period is. See Section III(B)(l )-(2), supra (regarding disputes as to the 

retroactive application of Yellow Cab and the appropriate statute of limitations); Exhibits 5, 8-10 

(communications with the Union acknowledging and resolving this bona fide dispute). As such, 

Nevada law would not have prohibited the settlement of any past due minimum wage claims with 

the putative class members Plaintiff seeks to represent or Henderson Taxi's resolution and 

settlement with the Union-nor could Nevada law prohibit this Union action under the LMRA 

and the NLRA because pay is expressly with the jurisdiction of the Union. 

However, this discussion is irrelevant because the individual acknowledgments signed by 

the vast majority of the putative class Plaintiff seeks to represent are not settlement agreements. 
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They are voluntary acknowledgements that the employees reported their hours correctly and that, 

after the related payment, the employee had been paid all minimum wage going back two years 

and were not owed anything further from Henderson Taxi. As such, the acknowledgments merely 

acknowledged receipt of the funds paid and particular facts and opinions of the drivers. Further, 

the payment associated with the acknowledgment was expressly not conditioned on the execution 

of the acknowledgement. Exhibit 11 ("Employee understands that his/her receipt of the 

aforementioned Payment is not conditioned on the execution of this Acknowledgement.") 

(Emphasis in original.) 

Additionally, the acknowledgements were arrived at by agreement between the Union and 

Henderson Taxi pursuant to the Union/CBA grievance process. Exhibit 10. Thus, what Plaintiff is 

actually requesting is that the Court invalidate a contractual agreement between the Union and 

Henderson Taxi. See St. Vincent Hospital, 320 NLRB 42, 44-45 (1995) (if parties to a collective 

bargaining agreement reach an agreement to modify or supplement the agreement, the change 

becomes part of the existing agreement). In other words, Plaintiff seeks to challenge a union 

agreement regarding the terms and conditions of employment with Henderson Taxi. State courts 

do not have authority to invalidate or decide contractual issues between unions and employers. 

Burnside, 491 F.3d at 1059 ("preemptive force of section 301 is so powerful as to displace 

entirely any state cause of action for violation of contracts between an employer and a labor 

organization.") Thus, this Court has no authority to invalidate the decisions and results of the 

Union Resolution, including the acknowledgements. 

C. Plaintiff Has Not Presented Evidence to Satisfy the Requirements of 
Rule 23 for Class Action Status 

Beyond there being legal issues to decide prior to a proper motion for class certification, 

Sargeant has not presented evidence to satisfy the requirements of Rule 23 for class action status. 

Rather, Plaintiff, is seeking class action status as a sanction for what Plaintiffs counsel considers 

Defendant's wrongful conduct-actually paying the putative class what the Union contends they 

were owed. Not only did Defendant not engage in any wrongful conduct, class certification is not 
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1 a proper sanction. Plaintiff must still demonstrate the requirements of Rule 23 with evidence, not 

2 allegations, which he has failed to do. 

3 A class action "may only be certified if the trial court is satisfied, after a rigorous analysis, 

4 that the prerequisites of Rule 23(a) have been satisfied." General Tel. Co., of the S. W v. Falcon, 

5 457 U.S. 147, 161 (1982); accord Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 847, 

6 124 P.3d 530, 538 n.13 (2005). This rigorous analysis will generally overlap with the merits of 
- - ---------- --- ---------------

7 the underlying case. Wal-Mart Stores, Inc. v. Dukes, 546 U.S. _, 131 S.Ct. 2541, 2551 

8 (2011). "If a court is not fully satisfied [after conducting the rigorous analysis], certification 

9 should be refused." Kenny v. Supercuts, Inc., 252 F.R.D. 641, 643 (N.D.Cal. 2008) (citing 

10 Falcon, 457 U.S. at 161). 
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The burden rests with plaintiff to establish that the case is fit for class treatment. Shuette, 

121 Nev. at 846, 124 P.3d at 537. Thus, Sargeant must satisfy all requirements ofNRCP 23(a), 

which provides in full: 

One or more members of a class may sue or be sued as representative parties on 
behalf of all only if (1) the class is so numerous that joinder of all members is 
impracticable, (2) there are questions of law or fact common to the class, (3) the 
claims or defenses of the representative parties are typical of the claims or defenses 
of the class, and ( 4) the representative parties will fairly and adequately protect the 
interests of the class. 

As evidence purportedly supporting class certification, Plaintiff only attaches to his 

Motion copies of letters Henderson Taxi sent to cab drivers pursuant to its resolution with the 

Union, the acknowledgement that went with those letters, four short declarations of hand-picked 

witnesses, and some earnings statements. This amount of evidence makes a mockery of the class 

certification process and is grossly insufficient. See e.g., Espenscheid v. DirectSat USA, LLC, 705 

F.3d 770, 774 (7th Cir. 2013) (affirming decertification of wage and hour class where plaintiffs 

18 By bringing this motion prior to conducting substantive discovery, Plaintiff essentially asks the Comito ignore the 
merits of the case for purposes of this Motion. The United States Supreme Court's recent Wal-Mart v. Dukes makes 
clear that a merits analysis will often overlap with the class certification analysis. 
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offered to present testimony from 42 "representative" class members out of 2,341, because 

"[ c ]lass counsel has not explained .. . how these 'representatives' were chosen-whether for 

example they were volunteers, or perhaps selected by class counsel after extensive interviews and 

hand picked to magnify the damages sought by the class."); Hall v. Guardsmark, LLC, 2012 WL 

3580086, *9 (W.D.Pa., Aug. 17, 2012) ("Many courts finding insufficient evidence of other 

potential class members at the first step were presented with a nominal number of affidavits that 
----------- -- -- ------- ---- -- -- ---------- --------------------- - - ---- - -- -- - ----------

made broad allegations about the treatment of other employees."); Ross v. Nikko Sec. Co. Int 'l, 

Inc., 133 F.R.D. 96, 97 (S.D.N.Y. 1990) (affidavits from three named plaintiffs and one 

additional putative class members insufficient to establish commonality for potential class of 

approximately 200 employees). Rather than present mere assertions by a few individuals and 

counsel, Sargeant must demonstrate through admissible evidence that "the questions of law or 

fact common to the members of the class predominate over any questions affecting only 

individual members, and that a class action is superior to other available methods for the fair and 

efficient adjudication of the controversy." NRCP 23(b )(3); see also, e.g., Sobel v. Hertz Corp., 

291 F.R.D. 525, 541 n.23 (D. Nev. 2013) ("Factual determinations supporting a Rule 23 finding 

must be made by a preponderance of admissible evidence") (citing In re Hydrogen Peroxide 

Antitrust Litig., 552 F.3d 305, 322-23 (3d Cir. 2008) (emphasis in original)); Khadera v. ABM 

Indus. Inc., 701 F.Supp.2d 1190, 1196-97 (W.D.Wash. 2010) (rejecting argument that evidentiary 

rules did not apply to motion for class certification, and striking exhibits that were not properly 

authenticated); Lujan v. Cabana Mgmt., Inc., 284 F.R.D. 50, 64 (E.D.N.Y. 2010) ("recent dictum 

by the Supreme Comi concerning the standards for evaluating expert opinions on a class 

certification motion further suggests that evidence offered in connection with such a motion must 

satisfy admissibility requirements."). 

1. Plaintiff Has Not Demonstrated Numerosity, Commonality, 
Typicality, or Adequacy 

In support of this three-paragraph argument that all of the requirements of Rule 23(a) are 

met, Plaintiff simply points to the letters Henderson Taxi sent to its current and former taxi 

drivers. See Exhibit 21 (sample letters); see also Mot. Exhibits C and D. Plaintiff contends that 
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1 these letters, by themselves, establish numerosity, commonality, typicality, and (amazingly) 

2 adequacy of representation. 

3 a) Plaintiff Has Not Demonstrated Numerosity 

4 The Nevada Supreme Comi has made it clear that "impracticability of joinder cannot be 

5 speculatively based on merely the number of class members, but must be positively demonstrated 

6 in an examination of the specific facts of each case." Shuette, 121 Nev. at 847, 124 P.3d at 538. 
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The Court has established the following criteria to decide whether joinder is practical: "judicial 

economy arising from the avoidance of a multiplicity of actions, geographic dispersion of class 

members, financial resources of class members, the ability of claimants to institute individual 

suits, and requests for prospective injunctive relief which would involve future class members." 

Id. Here, Plaintiff relies solely on the number of letters Henderson Taxi sent to its current and 

former drivers pursuant to Henderson Taxi's agreement with the Union to argue that the 

numerosity requirement is satisfied. Mot. at 6:18-28. This is insufficient given the factors to be 

considered. 

For example, Plaintiff has presented no evidence that the putative class members are 

geographically dispersed. Further, considering that Henderson Taxi only operates in Clark 

County, Nevada, it is highly unlikely that putative class members are geographically dispersed. 

Exhibit 2, Knapp Decl., ~ 2; Shuette, 121 Nev. at 847, 124 P.3d at 538 ("the joinder of two 

hundred plaintiffs might not prove impracticable, when they live in geographical proximity with 

one another and are asserting claims for which, if proven, they may statutorily recover attorney 

fees."). 

Also, the Union has resolved the minimum wage issue for the putative class and obtained 

a result which the vast majority of Henderson Taxi drivers agree with: the payment of any 

minimum wage disparity over the two-year period prior to the Yellow Cab decision. See Exhibit 

1 0; see, e. g., Exhibit 11; Exhibit 2, Knapp Decl. ~~ 6-7. As these acknowledgements are perfectly 

valid, acknowledge full payment, and were not obtained wrongfully, but rather in conjunction 

with negotiations with the Union, Plaintiff cannot demonstrate that there are numerous 
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individuals that share his claim to unpaid minimum wage. Rather, he can at most show three 

individuals, which cannot be considered numerous. 

Finally, "[ w ]here a statute provides attorney's fees to a prevailing plaintiff, there is less 

incentive to protect by class cetiification individuals with small claims." Shuette, 121 Nev. at 

854, 124 P.3d at 542 (quoting Maguire v. Sandy Mac, Inc., 145 F.R.D. 50, 53 (D.N.J. 1992)); see 

also Johnson v. W Suburban Bank, 225 F.3d 366, 374 (3d Cir. 2000) (where attorneys' fees were 

available under statute, enforcement of class action waiver was not unconscionable because it 

would not eliminate incentive for counsel to take on case); Ratner v. Chern. Bank NY Trust Co., 

54 F.R.D. 412, 416 (S.D.N.Y. 1972) (because Truth in Lending Act provides for recovery of 

attorneys' fees, the incentive of class action benefits is unnecessary). The provision of attorneys' 

fees to a successful plaintiff also tends to demonstrate that there is no reason individual plaintiffs 

cannot bring their own suits. In Shuette, the Court noted that joinder of 200 plaintiffs might not 

be impracticable, in part because the plaintiffs asserted claims which, if proven, would entitle 

them to recover their attorneys' fees statutorily. 121 Nev. at 845, 124 P.3d at 538. Here, 

Plaintiffs claims, if proven, include statutory entitlement for attorneys' fees. Nev. Const. Art. 15, 

s. 16. Thus, joinder is not impracticable and Plaintiffhas failed to demonstrate numerosity. 19 

b) Plaintiff Has Not Demonstrated Commonality or 
Typicality 

Under NRCP 23(a)(2), Plaintiff must show that there are common questions of law or fact 

common to each individual within the propose class. Questions of law and fact are common to 

the class only if the answer to the question as to one class member holds true as to all class 

members. Shuette, 121 Nev. at 845, 124 P.3d at 538; see also Falcon, 457 U.S. at 155 (questions 

19 Moreover, NRS 608.180 provides that the Labor Commissioner "shall cause the provisions of NRS 608.005 to 
608.195, inclusive, to be enforced." NRS 608.180 mandates that, upon notice from the Labor Commissioner or his 
representative, the a legal representative "shall prosecute the action for enforcement according to law." Thus, NRS 
608.180 specifically delegates the responsibility of enforcing Plaintiffs NRS 608.040 to the Labor Commissioner 
and other public officials, thus providing an avenue for allegedly unpaid employees to pursue their claims without 
cost. 
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1 of law and fact must be applicable in the same manner as to the entire class). Further, 

2 determining the common questions' "truth or falsity" must resolve "in one stroke" an issue that is 

3 "central to the validity of each one of the claims in one stroke." Dukes, 131 S. Ct. at 25 51. In 

4 other words, "[w]hat matters to class certification .. .is not the raising of common questions-

5 even in droves-but, rather the capacity of a classwide proceeding to generate common answers 

6 apt to drive the resolution of the litigation." Id. (internal citations omitted). "[I]f the effect of 
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- -- ------------- ------------------------ ------------------- ------- ---- -- -- --- - -------- - - -- - ---- - - - -- -------

class certification is to bring in thousands of possible claimants whose presence will in actuality 

require a multitude of mini-trials (a procedure which will be tremendously time-consuming and 

costly), then the justification for class certification is absent." Shuette, 121 Nev. at 847, 124 P.3d 

at 543 (internal quotation marks omitted). 

i. The Union Negotiated Letters Do Not Show 
Commonality 

Here, Plaintiff claims that the letters sent to Henderson Taxi cab drivers pursuant to 

Henderson Taxi's resolution with the Union demonstrate that there is a common factual and legal 

issues: how much minimum wage is owed to each cab driver. Mot. 628-7:1. In fact, these letters 

help demonstrate that there is no common question of fact or law that holds true to all class 

members as required by Shuette. Here, the Union negotiated payments to the putative class 

members. Exhibits 5, 8-10. The vast majority of putative class members have accepted those 

payments and voluntarily acknowledged that they have no further claim against Henderson Taxi 

for tmpaid minimum or other wages. Exhibit 2, Knapp Decl., ~ 8. Thus, because the vast majority 

of the putative class does not claim to assert the same claims as Plaintiff and have affirmatively 

stated that they do not share such claims, Plaintiffs claims cannot be common to the putative 

class. 

ii. The Wage Tier Applicable to a Cab Driver 
Requires Individual Analysis 

The "two-tiered" minimum wage provided by the Minimum Wage Amendment does not 

require the Court to only consider family coverage as Plaintiff contends. Rather, it will require an 

27 individualized inquiry into putative class members' earnmgs (including tips) and 

28 family/dependent situations. The Minimum Wage Amendment states: 
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The rate shall be five dollars and fifteen cents ($5 .15) per hour worked, if the 
employer provides health benefits as described herein, or six dollars and fifteen 
cents ($6.15) per hour if the employer does not provide such benefits. Offering 
health benefits within the meaning of this section shall consist of making health 
insurance available to the employee for the employee and the employee's 
dependents at a total cost to the employee for premiums of not more than 10 
percent ofthe employee's gross taxable income from the employer. 

Nev. Const. Art. 15 s. 16(A) (emphasis added). 

.(a) Applicable_Co:verageDepends ouActualNumher 
Dependents 

Plaintiff contends that the only relevant insurance cost figure is the cost of family 

coverage. There is no basis for this in the Minimum Wage Amendment or its implementing 

regulations. NAC 608.102 and 608.104 provide that to qualify for the lower tier wage rate, a 

"health insurance plan must be made available to the employee and any dependents of the 

employee" that costs no more than 10% of the gross taxable income attributable to the employer, 

which includes tips earned. (Emphasis added.) Thus, pursuant to the Minimum Wage 

Amendment and its implementing regulations, the cost of family coverage is only relevant if a 

taxi driver has a family of dependents. See Nev. Const. Art. 15 s. 16(A); NAC 608.102. If a 

driver has no dependents, the cost of family coverage is irrelevant as he or she has no dependents 

to cover. The only relevant figure to individuals without dependents is the cost of insuring 

themselves, see NAC 608.102, which is substantially less under Henderson Taxi's health plans 

than insuring a family, see, e.g. Exhibit 13 (2014 health insurance rates, demonstrating different 

rates for self-insurance, employee+ 1 insurance, and family coverage). Further, if an employee 

only has a single dependent, the relevant cost of insurance is the cost to insure the employee and 

22 his or her one dependent. Jd. 

23 

24 

25 

26 

27 

28 

(b) A Driver's Amount of Income Requires 
Individualized Inquiry 

After determining which insurance rate is relevant to an individual employee, another 

individual determination is also necessary: What is the drivers' "gross taxable income". Plaintiff 

will likely contend that this is an easily retrievable number as it is expressed on their IRS Form 

W -2s. This is incorrect. Gross income is defined as "all income from whatever source derived" 
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1 and includes tips, whether or not they are reported to an employer. See 26 U.S.C. § 61; see also 

2 IRS Pub. 531, Reporting Tip Income. It is common knowledge that not all individuals who 

3 receive tips report all of their tips either to their employer or to the IRS. See, e.g., Bouree Lam, 

4 How Much Do Waiters Really Earn m Tips, The Atlantic (Feb. 18, 2015), 

5 http:!/wvvw.theatlantic.com/business/archive/2015/02/how-much-do-waiters-really-eam-in-

6 tips/385515/ (last visited July 15, 2015) ("the IRS estimates that as much as 40 percent oftips go 
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unreported.") Here, because the Minimum Wage Amendment incorporates the IRS definition of 

income by referring to "gross taxable income", the actual amount of tips a driver receives, not 

just what he reports, determines what his gross taxable income is. 20 This will require Henderson 

Taxi to inquire as to each individual driver's actual tip income, not what he reported. This will 

also include an individualized determination of each drivers credibility: Does the jury believe that 

they reported all tips or not. Thus, as the Court can be sure a substantial pmiion of drivers do not 

report all tip income, the W -2 is merely a starting point and an individualized inquiry for each 

driver regarding whether they reported all tips (individual credibility) and how much of their tips 

were not reported will be necessary. 

Fmiher, Henderson Taxi does not compensate drivers on a flat basis. Each driver is 

compensated by a formula set forth in the CBA.21 For example, employees who earn less under 

the rubric in the CBA and who make fewer tips (reported and unreported) may be entitled to the 

higher-tier minimum wage because they do not make sufficient money such that the insurance 

relevant to them (self, self+ 1, or family coverage, depending on the number of dependents they 

have) does not exceed 10% of their gross taxable income from Henderson Taxi. See NAC 

608.102-608.104. Thus, to determine "gross taxable income" (not just reported income) 

Henderson Taxi must engage in an individualized inquiry for each employee as to whether they 

20 Again, income includes tips to determine the minimum wage tier, even though those tips cannot be used to offset an 
employer's state minimum wage responsibility. See 26 U.S.C. § 61; see also IRS Pub. 531, Reporting Tip Income. 
21 When necessary, this was previously augmented to meet federal minimum wage. Exhibit 1, Bell Dec!.,~ 3. It is 
now also augmented, when necessary, to meet state minimum wage (which excludes tips). Id. 
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have dependents, how many, and how much money they make (including umeported tips). 

Specifically, for each putative class member, the Court would have to: 1) determine the number 

of dependents the driver has; 2) calculate the average rate of pay over a preceding year or less as 

provided in NAC 608.104, including tips (both reported and umeported), which calculation 

method changes depending on length oftenure;22 and 3) determine whether the applicable type of 

insurance relevant to that employee (self, self+ 1, or family) costs more than 1 0% of the rate of 
- --------- - - - - ------------ ------------ -- ----------- ----------- - - ----------- ----------

pay calculated under NAC 608.104.23 This necessarily individualized inquiry demonstrates that 

no class should be certified. 

iii. Generic Legal Questions Are Not "Common" 
Legal Questions 

Defendant does not contend that there are not some common legal questions, such as 

those addressed above, e.g., what is the proper statute of limitations and whether the 

22 NAC 608.104 Minimum wage: Determination of whether employee share of premium of qualified health 
insurance exceeds 10 percent of gross taxable income. ~ev. Const. Art. 15. § 16; NRS 607.160, 608.250) 

1. To determine whether the share of the cost of the premium of the qualified health insurance paid by the 
employee does not exceed 10 percent of the gross taxable income of the employee attributable to the employer, an 
employer may: 

(a) For an employee for whom the employer has issued a Form W-2 for the immediately preceding year, divide the 
gross taxable income of the employee paid by the employer into the projected share of the premiums to be paid by 
the employee for the health insurance plan for the current year; 

(b) For an employee for whom the employer has not issued a Form W-2, but for whom the employer has payroll 
information for the four previous quarters, divide the combined total of gross taxable income normally calculated 
from the payroll information from the four previous quarters into the projected share of the premiums to be paid by 
the employee for qualified health insurance for the current year; 

(c) For an employee for whom there is less than 1 aggregate year of payroll information: 
(1) Detennine the combined total gross taxable income normally calculated from the total payroll information 

available for the employee and divide that number by the number of weeks the total payroll information represents; 
(2) Multiply the amount determined pursuant to subparagraph (1) by 52; and 
(3) Divide the amount calculated pursuant to subparagraph (2) into the projected share of the premiums to be paid 

by the employee for qualified health insurance for the current year; and 
(d) For a new employee, promoted employee or an employee who turns 18 years of age during employment, use 

the payroll information for the first two normal payroll periods completed by the employee and calculate the gross 
taxable income using the formula set forth in paragraph (c). 

2. As used in this section, "gross taxable income of the employee attributable to the employer" means the amount 
specified on the Form W -2 issued by the employer to the employee and includes, without limitation, tips, bonuses or 
other compensation as required for purposes of federal individual income tax. 
23 This is even more complicated for new employees, for which the regulations allow an employer project out what 
they will likely make. Thus, even if they do not make minimum wage at the end of the year, they may not be entitled 
to the higher wage rate because of lawful projections. 
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acknowledgements should be voided. However, each of these legal issues may be determined 

prior to certification and do not directly relate to the ultimate question of liability for Plaintiffs 

claims. Rather, these are ancillary questions that are not sufficient to support class certification. 

Dukes, 131 S. Ct. at 25 51 ("What matters to class certification .. . is not the raising of common 

questions-even in droves-but, rather the capacity of a classwide proceeding to generate 

common answers apt to drive the resolution of the litigation.") (emphasis added). 

c) Plaintiff Has Not Demonstrated Typicality 

"'Typicality' demands that the claims or defenses of the representative parties be typical 

of those ofthe class." Shuette, 121 Nev. at 848, 124 P3d at 538. Here, the claims and defenses of 

the representative pmiies are not typical. The acknowledgements the vast majority of the putative 

class signed act as defenses to any claim for minimum wage from those who signed them. See, 

e.g., Exhibit 11; Exhibit 2, Knapp Decl. ~ 8. Further, the same acknowledgements act as a 

defense to any claim that these drivers did not accurately report time worked. See id. As these 

acknowledgements are entirely valid and were not obtained through any improper act, but rather 

through negotiation with the Union, they demonstrate defenses that are unique to the hundreds of 

cunent and former taxi drivers who signed them. Thus, Plaintiffs claims and the defenses against 

them are not typical of the putative class. Further, because these other drivers have acknowledged 

that they have no longer have a claim, Plaintiffs claim is not typical of the putative class. While 

Defendant argues that Yellow Cab should not be applied retroactively, Plaintiff at least has a 

claim until that issue is decided whereas the vast majority of other putative class members do not. 

d) Plaintiff Has Not Demonstrated that He Is an Adequate 
Class Representative 

Plaintiff contends that the adequacy element is met solely because "plaintiffs counsel is 

competent to represent the class." Mot. at 7:10-12. While a plaintiff must retain adequate council 

to adequately represent the interests of the class, there is more to it than that. 

"[M]embers of a class may sue or be sued as representative parties on behalf of all only if 

... the claims or defenses of the representative parties are typical of the claims or defenses of the 

class." NRCP 23(a). Further, a class representative must generally have the same interests and 

Page 43 

AA 165



0 
V) 
'D 

""' I 
0\ 

p.. "' 'D 0 'D 
~.s ,-.-

~~""'8 
E--"''"'t--101 ....... '--
~NO\ .. < oOO :X: v ro = .e: > ~ 
~ o z"~ 
"0~0 

~ 0 oil 'D z 0 <l) ""' <Z>d-
-cn'D 

~ ·~ ro 'D 
~::r::~,__ 
OV) N 

V) 0 

=~ 
t--
'--

<l) 

101 
0 

..s::: 
~ 

1 have suffered the same injuries as other class members. Shuette, 121 Nev. at 849, 124 P.3d at 

2 539. Here, Plaintiff seeks to forgo the resolution of any minimum wage claims the putative class 

3 may have that was negotiated by the putative classes elected representative, the Union. See 

4 Exhibit 10. Thus, Plaintiffs interests are at odds with the interests of the class as demonstrated 

5 both by the Union's resolution with Henderson Taxi, Exhibit 10, and the individual 

6 acknowledgements executed by a substantial majority of the putative class, which Plaintiff seeks 

7 to have voided, see Exhibit 11; Exhibit 2, Knapp Decl. ~ 8. Thus, Plaintiff is not an adequate 

8 class representative because interests are distinct from a large majority of the putative class. 

9 Indeed, Plaintiffs issues are distinct from the issues of the majority of the majority of those he 

1 0 seeks to represent. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Further, a party may be an inadequate class representative where his testimony about the 

claims lacks credibility. CE Design Ltd. v. King Architectural Metals, Inc., 637 F.3d 721, 728 

(7th Cir. 2011); Akaosugi v. Benihana Nat'! Corp., 282 F.R.D. 241, 257 (N.D.Cal. 2012). Here, 

Plaintiff has filed his motion for class certification prior to providing any time for Defendant to 

depose him and ascertain whether his testimony is or is not credible. Nonetheless, Plaintiff has 

submitted a declaration in which he claims that he did not take the one hour break he was 

supposed to take and that he believes many other drivers also did not take their breaks without 

presenting any admissible evidence to suppmi this belief. Mot. Exhibit J, ~ 4. This is in direct 

contradiction to the acknowledgments signed by Henderson Taxi cab drivers wherein they state 

that they accurately reported their time to Henderson Taxi, signed by a substantial majority of the 

21 putative class. See Exhibit 11; Exhibit 2, Knapp Decl., ~ 8. Given that literally hundreds of 

22 Henderson Taxi current and form taxi drivers disagree with Plaintiffs claim, his testimony is not 

23 credible and he is not an adequate class representative. See also Ordonez v. Radio Shack, Inc., 

24 2013 WL 210223, *11 (C.D.Cal., Jan. 17, 2013) (no predominance where there was conflicting 

25 testimony about whether employees received rest breaks: "Unlike other cases where a defendant 

26 had a purportedly illegal rest or meal break policy and courts found that common issues 

27 predominated, there is substantial evidence in this case that defendant's actual practice was to 

28 provide rest breaks in accordance with California law, as discussed previously."). 
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1 In addition, to the extent that any other drivers share Plaintiffs claim that they did not 

2 take their breaks, this will require substantial individual analysis and credibility determinations. If 

3 it is true that Plaintiff, or any other driver, did not take their breaks, it means that they lied on 

4 their time reports. Further, this would require individualized inquiry into how often each 

5 particular driver did not take his break and a cross-analysis to their pay records to those specific 

6 weeks to see if they did or did not otherwise earn the minimum wage. Given that driver's pay is 

7 

8 

9 

10 

21 

22 

23 

24 

25 

26 

27 

28 

fluid, see Exhibit 7, Atiicle V, whether a driver did or did not take a break in any given week is 

only relevant if, accounting for those hours, he did not otherwise make minimum wage. If he did, 

then this "fact" does not affect the minimum wage claim and would be irrelevant. Also, each 

driver would have to testify and have his credibility determined or present other evidence 

regarding the frequency or specific dates wherein he did not take breaks. This credibility 

determination is inherently individualized. As most putative class members do not share these 

allegations, and those that do require individualized inquiry, Plaintiff is not an adequate class 

representative. 

Further, Defendant should actually be given the opportunity to conduct discovery and 

depose Plaintiff to discovery if he is otherwise an inadequate class representative. Regardless of 

the limited information available, Plaintiff has not satisfied his duty of demonstrating that he is an 

adequate class representative and should be prohibited from attempting to do so on reply. 

2. Plaintiff Has Not Demonstrated Predominance or Superiority 
under Rule 23(b )(3) 

a) Plaintiff Has Not Demonstrated Predominance 

"[C]ommon questions predominate over individual questions if they significantly and 

directly impact each class member's effort to establish liability and entitlement to relief, and 

their resolution 'can be achieved through generalized proof."' Shuette, 121 Nev. at 851, 124 P.3d 

at 540 (quoting Moore v. PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002)) (emphasis 

added). "Where, after adjudication of the classwide issues, plaintiffs must still introduce a great 

deal of individualized proof or argue a number of individualized legal points to establish most or 

all of the elements of their individual claims, such claims are not suitable for class certification 
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1 under Rule 23(b)(3)." Klay v. Humana, Inc., 382 F.3d 1241, 1255 (11th Cir. 2004) (abrogated in 

2 part on other grounds by Bridge v. Phoenix Bond & Indem. Co., 553 U.S. 639 (2008)). The 

3 predominance requirement is "far more demanding" than the commonality requirement. Gene & 

4 Gene LLC v. BioPay LLC, 541 F.3d 318, 326 (5th Cir. 2008); see also Shuette, 121 Nev. at 850, 

5 124 P.3d at 540. Further, "[t]he predominance requirement is intended to prevent class action 

6 litigation when the sheer complexity and diversity of the individual issues would overwhelm or 

7 confuse a jury or severely compromise a party's ability to present viable claims or defenses. 

8 Shuette, 121 Nev. at 851, 124 P.3d at 540 n.39. 

9 Here, for the reasons set forth in Sections III(B) and III(C)(l )(b)-( c), supra, Plaintiff 

1 0 cannot show common questions of law or fact regarding ultimate liability and entitlement to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

relief, Shuette, 121 Nev. at 851, 124 P.3d at 540, much less satisfy the heightened standard that 

common questions predominate over individualized questions under Rule 23(b)(3). Rather, 

Plaintiff presents legal issues that are either able to be resolved without class certification or 

which are common to all potential minimum wage plaintiffs, e.g., what is the proper statute of 

limitations and what remedies are available under the Minimum Wage Amendment. These 

generally applicable questions are insufficient for class certifications. See Shuette, 121 Nev. at 

851, 124 P.3d at 540.24 

Further, Plaintiff contends that the formula to determine liability will be the same for each 

putative class member, presumably based on the belief that only one of the two minimum wage 

tiers will apply to each putative class member. As described in Section III(A)(2)(a), supra, this is 

incorrect. The applicable minimum wage tier will have to be determined for each putative class 

member through analysis of the CBA. their hours worked (including alleged missed breaks), their 

23 income, their tips, their family status for cost of healthcare, etc. Thus, not only does this analysis 

24 

25 

26 

27 

28 

24 While the question of whether the statute of limitations should be equitably tolled is not general like the statute of 
limitations question, it can be simply resolved without class certification. Because Defendant provided the requisite 
notices, tolling is not proper. See Section III(B)(3), supra. 
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1 make the claim preempted, it also demonstrates the lack of predominance. Similarly, Plaintiff 

2 contends that determining the hours of work is a common legal or factual question. However, as 

3 demonstrated above, determining the hours of work requires analysis of the CBA, which only 

4 shows preemption, not predominance. See Section III(A)(2)(b ), supra. 

5 Additionally, a substantial majority of putative class members have confirmed that they 

6 have reported and been paid for all hours worked. Exhibit 2, Knapp Decl., ~ 8. Thus, off-the-

7 clock work allegations are not widespread and do not demonstrate predominance. In fact, these 

8 allegations appear to be unique to Plaintiff and his cohort who seek to be additional class 

9 representatives. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Finally, Defendant intends to raise issues of credibility and defenses particularized to each 

cab driver who claims that they were not provided rest breaks as provide by policy and in the 

CBA. Thus, if Defendant is not allowed to defend each cab driver's claim separately, it will be 

significantly prejudiced in its defense, especially considering that the majority have confirmed 

that they reported time correctly. See Exhibit 2, Knapp Decl., ~ 8. 

b) Plaintiff Has Not Demonstrated Superiority 

Plaintiff contends he has established superiority for three reasons: 1) the small size of 

individual claims; 2) the vulnerability of the putative class members; and 3) the need for effective 

enforcement of Minimum Wage Amendment. These three things do not demonstrate that a class 

action is superior under these circumstances. 

"A class action is the superior method for managing litigation if no realistic alternative 

exists." Valentino v. Carter-Wallace, Inc., 97 F.3d 1227, 1234-35 (9th Cir. 1996). Thus, 

certification may be denied where class members have alternative remedies, sthat may be 

superior to a class action. See e.g., Espenscheid, 705 F.3d at 776 ("The plaintiffs, or rather (to be 

realistic) class counsel, have overlooked a promising alternative to class action treatment in a 

case such as this [alleging unpaid overtime for piece-rate workers claiming employer told them to 

underreport hours]. That is to complain to the Department of Labor, which enforces the Fair 

Labor Standards Act and can obtain in a suit under the Act the same monetary relief for the class 

members that they could obtain in a class action suit were one feasible."); Rowden v. Pac. 
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1 Parking Sys., Inc., 282 F.R.D. 581, 586 (C.D.Cal. 2012) (class action not superior method of 

2 resolving dispute because individual litigation was available under Fair and Accurate Credit 

3 Transactions Act ("FACT A"), administrative claim was available under California Government 

4 Claims Act, and attorneys' fees were available under FACTA to counteract concern that small 

5 damages award might dissuade potential challenges, and noting "[t]hese remedies give 

6 individuals truly harmed by a FACTA violation a more than sufficient incentive to bring an 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

action even if the amount of recovery is difficult to quantify or relatively small."); Ostrof v. State 

Farm Mut. Auto. Ins. Co., 200 F.R.D. 521, 532 (D.Md. 2001) ("Finally, there is the matter of the 

availability of alternative remedies, particularly in a case such as this where a remedy is available 

from an administrative agency which has expertise in a relevant field, such as the insurance 

industry. In such cases, allowing for pursuit of claims in the administrative forum is often deemed 

superior to aggregating all the claims into a class action suit."). Indeed, in Shuette, the Comi 

noted that under NRS Chapter 40, before commencing an action, claimants must first provide 

notice to the contractor of any alleged defects or damages. 121 Nev. at 853, 124 P.3d at 541. The 

Court found this "reveal[ ed] that the Legislature intended to provide contractors with an 

opportunity to repair defects in homes, a goal that should not be inhibited by class action 

certification" and thus "when class actions make detailed notice of all defects impractical or 

would tend to deprive a contractor of the opportunity to repair the defects, instead forcing it into 

class damages settlement or trial, the class action method of adjudication is not superior". !d. at 

853-54, 542. 

Here not only could the putative class members have asserted any claims for minimum 

wage through the Labor Commissioner for free, see fn. 19, supra; NRS 608.180, the putative 

class members actually already brought their claim against Henderson Taxi through a different 

process: a grievance pursuant to the CBA. Exhibit 5. Here, the grievance process resulted in a 

recovery for each of the putative class members. Exhibit 10. Thus, it has demonstrated that it was 

an efficient and consist form for adjudicating this dispute that allowed the putative class members 

to obtain relief. See Shuette, 121 Nev. at 851-52; 124 P.3d at 540. 
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The Nevada Supreme Court has also stated that a "proper class action prevents identical 

issues from being 'litigated over and over, thus avoiding duplicative proceedings and inconsistent 

results."' Id. at 852, 124 P.3d at 540-41 (quoting Ingram v. The Coca-Cola Co., 200 F.R.D. 685, 

701 (N.D. Ga. 2001)) (alterations omitted). Here, it is actually Plaintiffs proposed class action 

that risks duplicative proceedings and inconsistent result. The grievance process has already 

resolved this dispute for a substantial majority of putative class members. Exhibit 1 0; Exhibit 11; 

Exhibit 2, Knapp Decl., ~~ 5-8. Because the putative classes' alleged claims have already been 

resolved through the grievance process and because a substantial majority ofthe putative classes 

alleged membership has acknowledged full and complete payment for all hours worked, a class 

action is not only not necessary, but has been demonstrated to be a less efficient method of 

resolution than that already conducted by the putative class members' elected representative. 25 

3. Fraud Allegations Negate Class Certification 

In Johnson v. Travelers Inc. Co., the Nevada Supreme Court explained: 

As a general proposition, it is fair to state that a class suit to recover damages for 
fraud allegedly practiced upon numerous persons is not warranted. The inherent 
uniqueness of misrepresentation action makes it difficult to find central facts 
susceptible of proof on a common basis. What was the form of the 
misrepresentation; were the identical false representations made to each member 
of the class; did each member participate in the group insurance plan in reliance 
upon those misrepresentations, and was each damaged thereby? These, and 
perhaps other factors, serve to explain the difficulty inherent in finding a 
common question of fact or law when the charge is fraudulent misrepresentation. 

89 Nev. 467, 472, 515 P.2d 68, 72 (1973) (internal citation omitted); see also Cummings v. 

Charter Hasp. of Las Vegas, Inc., 111 Nev. 639, 644, 896 P.2d 1137, 1140 (1995) (quoting 

Johnson). As part of Plaintiffs allegations are based in fraud, Compl. ~~ 15-16, common proof is 

unlikely and class certification is unwarranted. At the very least, Plaintiff must be required to 

25 The Union's resolution also negates Plaintiffs argument regarding effective enforcement of the Minimum Wage 
Amendment. The Union sought to enforce the Minimum Wage Amendment, and successfully did so. 
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1 demonstrate actual evidence of fraud that can be presented on a common basis prior to seeking 

2 certification. 

3 D. Henderson Taxi Was Not Required to Seek a Declaratory Judgment 

4 Plaintiff asserts that Henderson Taxi had some sort of duty to seek a judicial declaration 

5 regarding any obligation to pay or not pay minimum wage without providing the Court with any 

6 basis for this supposed duty. Not only was Henderson Taxi not required to independently seek a 

7 

8 

9 

10 

20 

21 

22 

23 

24 

declaration regarding its rights and obligations, it did so in practical effect. Henderson Taxi 

shares substantial management with the separate and distinct companies Bell Trans and 

Henderson Taxi. Compare Exhibit 22, Secretary of State Details for Henderson Taxi, with 

Exhibit 23, Secretary of State Details for Bell Trans, and Exhibit 24, Secretary of State Details 

for Presidential Limousine. In fact, Brent Bell, the individual defendant in this case, is President 

of all three of these companies. !d. Unlike Henderson Taxi, however, Bell Trans and Presidential 

Limousine were sued for, among other things, violation of the Minimum Wage Amendment 

before the Nevada Supreme Court's decision in Yellow Cab. Lucas v. Bell Trans, 2009 WL 

2424557 (D. Nev. June 24, 2009). In that case, defendants argued that the exemption from 

minimum wage under Nevada law remained in place after the Minimum Wage Amendment too 

effect and the court agreed. Henderson Taxi could reasonably rely on this decision without 

seeking its own declaration. 

E. Plaintiff Does Not Have Standing to Seek Equitable Relief 

In addition to a Rule 23(b )(3) class, Plaintiff seeks to certify a Rule 23(b )(2) class seeking 

declaratory and injunctive relief. Plaintiff, however, lacks standing to assert equitable relief as a 

prior employee. Further, equitable relief in this case would be improper given the changes 

Henderson Taxi implemented over half of a year prior to the instigation of this litigation. 

1. Plaintiff's Equitable Relief Requests Are Moot 

25 In his complaint, Plaintiff refers to injunctive and other equitable relief twice: First, he 

26 states that the Minimum Wage Amendment provides for injunctive and equitable relief in~ 17. 

27 Second, he states that he seeks an "injunction and other equitable relief barring the defendant 

28 from continuing to violate Nevada's Constitution" and other relief in ~ 18. The Yellow Cab 
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1 decision was issued on June 26, 2014. 120 Nev. Adv. Op. 52, 327 P.3d 518. The Union grieved 

2 the issue on July 16. Exhibit 5. Soon thereafter, Henderson Taxi revised its pay policies to 

3 comply with the Yellow Cab decision. Exhibit 8 ("Minimum wage calculations not applying the 

4 tip credit were in effect July 29, 2014."); Exhibit 2, Knapp Decl., ~ 4. Ever since that change, 

5 Henderson Taxi has complied with the Minimum Wage Amendment and is under a binding 

6 resolution between it and the Union to pay the state minimum wage. Exhibit 1 0; Exhibit 2, Knapp 
------------------------------ --

7 Decl., ~~ 4-7. As such, Plaintiffs request for a declaration or injunction requiring Henderson 

8 Taxi to properly pay its employees is moot. 

9 2. Plaintiff Lacks Standing to Request Equitable Relief 

10 Ex-employees lack standing to request equitable relief. Dukes, 131 S.Ct. at 2559-60 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(holding that ex Wal-Mart employees "lack standing to seek injunctive or declaratory relief 

against its employment practices."). Plaintiffs references to Stockmeier v. Nev. Dept. of 

Corrections Psychological Review Panel, 121 Nev. 319, 135 P.3d 220 (2006) and Hantges v. City 

of Henderson, 113 P.3d 848 (Nev. 2005) are unpersuasive. The statutes at issue in both cases 

provided broad standing necessary for their effectiveness which the Minimum Wage Amendment 

does not. In Hantges, the Nevada Supreme Court read the statute to confer broad standing so as to 

"avoid meaningless or umeasonable results .... " 121 Nev. at 322, 113 P.3d at 850 (internal 

quotation omitted). In other words, had the Court not conferred this broad standing, the statute 

would have been ineffective in its purpose to allow challenges to agency determinations by the 

20 public. See id. 

21 In Stockmeier, the stated: "This court has a 'long history of requiring an actual justiciable 

22 controversy as a predicate to judicial relief.' In cases for declaratory relief and where 

23 constitutional matters arise, this court has required plaintiffs to meet increased jurisdictional 

24 standing requirements." 122 Nev. at 393, 135 P.3d at 225-26. But "where the Legislature has 

25 provided the people of Nevada with Certain statutory rights, [the Court has] not required 

26 constitutional standing to assert such rights" if the statute provides standing to sue. Id. Here, the 

27 Minimum Wage Amendment provides that an employee bringing a claim under the Minimum 

28 Wage Amendment "shall be entitled to all remedies available under the law or in equity 
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1 appropriate to remedy any violation of this section, including ... injunctive relief." Nev. Const. 

2 Art. 15, s. 16. Thus, to obtain an injunction or equitable relief under the Minimum Wage 

3 Amendment, that relief must otherwise be appropriate. Here, there is no reason not to require the 

4 "actual justiciable controversy" the Nevada Supreme Court generally requires. Stockmeier, 122 

5 Nev. at 393, 135 P.3d at 225-26. The Minimum Wage Amendment does not require broader 

6 standing to be affective and does not provide for it explicitly. Nev. Const. A1i. 15, s. 16. Rather, 

7 any current employee who claims the pay practices should be enjoined may bring a claim. But as 

8 a prior employee, Plaintiff lacks standing to do so. Dukes, 131 S.Ct. at 2559-60. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3. Plaintiff's Request for an Injunction Is Moot 

In his Complaint, Plaintiff requests "a suitable injunction and other equitable relief barring 

the defendant from continuing to violate Nevada's Constitution .... " Compl. ~ 18. Henderson Taxi 

began paying Nevada minimum wage as of July 29, 2014, and is required to continue to pay 

Nevada minimum wage pursuant to the Resolution with the Union. Exhibit 8; Exhibit 1 0; Exhibit 

2, Knapp Decl. ~~ 4-7. As such, Plaintiff's request for an injunction is moot and not only may it 

not proceed as a class claim, it should be dismissed. NCAA v. Univ. of Nev. Reno, 97 Nev 56, 57, 

624 P.2d 10, 10 (1981) ("the duty of every judicial tribunal is to decide actual controversies by a 

judgment which can be carried into effect, and not to give opinions upon moot questions .... ") 

Further, as Defendant is required to pay Nevada minimum wage pursuant to the Resolution, this is 

not a situation capable of repetition while evading judicial review. See id. 

4. Plaintiff's Requests for Equitable Relief in this Motion Are Not 
Part of His Complaint 

Further, in his Motion, Plaintiff makes disingenuous claims regarding the equitable relief 

sought in the Complaint. Plaintiff now contends that the equitable relief he seeks is a declaration 

that the acknowledgements obtained pursuant to the Union Resolution are void and an injunction 

prohibiting Defendant from further contact with unrepresented putative class members related to 

this case. While Plaintiff can certainly make these (pointless) requests of the Court, they are not 

relief for the claims asserted in his Complaint. Thus, they are not proper subjects for class 

certification. 
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1 Nonetheless, such relief would be improper even if Plaintiff amended his Complaint to 

2 assert claims for such relief. As explained above in Sections II and III(B)(4), the 

3 acknowledgements were obtained pursuant to negotiations and a Resolution with the Union and 

4 are proper. Further, there is no prohibition against an individual settling a state law minimum 

5 wage claim under Nevada law. See Section III(B)(4), infra. Rather, Plaintiff seeks to have his 

6 cake and eat it to arguing that case law applying the Federal Fair Labor Standards Act ("FLSA") 

7 

8 

9 

10 

20 

21 

22 

23 

24 

25 

26 

27 

28 

applies to state minimum wage claims, except when it doesn't. Nevada's minimum wage law is 

fundamentally different and distinct from the FLSA and there is no bar to settling disputed 

claims. See, e.g., Nordstrom, 186 Cal.App.4th at 590 (applying similar California law: 

"Employees may release claims for disputed wages and may negotiate the consideration they are 

willing to accept in exchange"). 

As to Plaintiffs request that Defendant be barred from communicating with 

unrepresented putative class members regarding this case, Defendant addresses that argument 

immediately below in Section III(F). 

F. Henderson Taxi and its Counsel Should Not Be Sanctioned 

1. Standard for Limiting Communication Between Parties and 
Between Parties and Putative Parties 

In Gulf Oil Co. v. Bernard, the United States Supreme Court held that a "an order limiting 

communications between parties and potential class members should be based on a clear record 

and specific findings that reflect a weighing of the need for a limitation and the potential 

interference with the rights of the parties." 452 U.S. 89, 100 (1981). By implication, 

communications between parties and potential class members prior to such an order are not 

prohibited. !d. Further, "such a weighing-identifying the potential abuses being addressed

should result in a carefully drawn order that limits speech as little as possible, consistent with the 

rights of the parties under the circumstances." !d. at 101-102. The Court must also give "explicit 

consideration to the narrowest possible relief which would protect the respective parties." !d. at 

102. 
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1 Further, pnor to certification, Plaintiffs' counsel does not have an attorney-client 

2 relationship with anybody he does not expressly represent by individual agreement. ABA Formal 

3 Op. 07-445 ("Before the class has been certified by a court, the lawyer for plaintiff will represent 

4 one or more persons with whom a client-lawyer relationship clearly has been established. As to 

5 persons who are potential members of a class if it is certified, however, no client-lawyer 

6 relationship has been established.") Simply filing a "class" complaint creates no attorney-client 
------------ -- -------------------------------

7 relationship with potential class members. I d.; see also Parks v. Eastwood Ins. Services, Inc., 235 

8 F. Supp. 2d 1082, 1084 (C.D. Cal. 2002) ("pre-certification communication is permissible 

9 because no attorney-client relationship yet exists."). 

10 2. Defendant's Conduct Was Not Wrongful 

0 
11 Plaintiff spends approximately one third of his Motion, in various sections, arguing that 

V) 

\0 
7 12 I 
0\ 

~ 
..... \0 0 \0 

...:l..S ,-- 13 ...:l~78 
Eo-; ] r.-, r-
~ ..--<'--N 0\ .. 14 ~ 0 00 -~ <!) o:l = .:::: > ~ 
~ 0 zo~ 15 
~-o~o 

0 b1l \0 
zo<!)'i" 

16 ~~>J., 
....:l.--<"'\0 

·- o:l \0 
...;l::r::,....l,--

17 0"' N V) 0 

Defendant acted wrongfully by communicating with unrepresented putative class members and 

offering to pay them any difference between Nevada's minimum wage and what they were paid 

over the two year period prior to the Yellow Cab decision and requesting an acknowledgment of 

payment. Plaintiff also requests various forms of relief to "rectify" Defendant's communications, 

including class certification, requiring Defendant to pay for class notice and having that class 

notice include "corrective" language, an order barring Defendant from further communications 
=~ 

r-
'--

<!) 18 ~ 
0 

with the class regarding Plaintiffs allegations, an interim award of $20,000 in attorneys' fees, an 
...:::: 
>1-< 

19 interim class representative award of $5,000 to Sargeant, other monetary sanctions against and 

20 Defendant and its counsel, and the voiding of all acknowledgements received from putative class 

21 members. Not once in all of this discussion does Plaintiff acknowledge that at the time of the 

22 communications he did not represent them or that the communications were pursuant to an 

23 agreement with the Union-the putative class members' elected representative. 

24 Even had Defendant not sent the letters pursuant to an agreement with the Union, 

25 Defendant's communication with the unrepresented putative class members would not have been 

26 wrongful. Specifically, prior to class certification, there is no rule preventing Henderson Taxi 

27 from communicating with or seeking out settlements, much less acknowledgements of payment, 

28 with putative class members. See ABA Formal Opinion 07-445; see also Christensen v. Kiewit-
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1 Murdock Inv. Corp., 815 F.2d 206,213 (2d Cir. 1987) ("[D]efendants do not violate Rule 23(e) 

2 [of the Federal Rules of Civil Procedure] by negotiating settlements with potential members 

3 of a class."); Weight Watchers of Philadelphia, Inc. v. Weight Watchers Int'l, Inc., 455 F.2d 770, 

4 773 (2d Cir. 1972) (allowing defendant to negotiate settlements with potential class members); 

5 Soto v. Castlerock Farming and Transport, Inc., 2013 WL 6844398 (2013) (denying motion to 

6 strike class member declarations: "Defendant did not misrepresent issues in the action. Each 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

declarant reported the declaration was given voluntarily and repmied: 'I have not been threatened 

in any way or provided with any benefit for discussing the lawsuit with Castlerock.' ... 

Therefore, it does not appear declarations were obtained through a coercive or misleading 

procedure, and Belt is not instructive."); Austen v. Catterton Partners V, LP, 831 F. Supp. 2d 559, 

567 (D. Conn. 2011) ("Both parties need to be able to communicate with putative class 

members-if only to engage in discovery regarding issues relevant to class certification-from 

the earliest stages of class litigation. Furthermore, named plaintiffs and their counsel do not 

always act in the best interests of absent class members, and not all defendants and defense 

counsel engage in abusive tactics. District courts thus must not interfere with any party's ability 

to communicate freely with putative class members, unless there is a specific reason to believe 

that such interference is necessary."); Wu v. Pearson Educ. Inc., 2011 WL 2314778, *6 (S.D. 

N.Y. 2011) ("defendants can even negotiate settlement of the claims of potential class 

members"); Craft v. North Seattle Community College Foundation, 2009 WL 424266, *2 (M.D. 

Ga. 2009) (in case challenging charges for debt adjusting services, declining to bar defendant 

from communications with putative class members based on defendant's sending checks to 

putative class members where communication "did not make any reference to this lawsuit, did 

not make a lopsided presentation of the facts, did not explain the basis for the refund (or even call 

the check a 'refund'), and did not elicit a release of any claims"); Bayshore Ford Truck v. Ford 

Motor Co., 2009 WL 3817930, *10 (D.N.J. 2009) ("before a class action is ce1iified, it will 

ordinarily not be deemed inappropriate for a defendant to seek to settle individual claims") (rev 'd 

27 in part on other grounds 540 Fed.Appx. 113 (3d Cir. 2013)); Jones v. Jeld-Wen, Inc., 250 F.R.D. 

28 554 (S.D. Fla. 2008) ("a defendant has a right to communicate settlement offers directly to 

Page 55 

AA 177



0 
tn 

"' ~ 
' 0\ 

~ 5 "' "' ~.3 ~ 

~~~g 
E-- '"2 f') t--
~N~':-:' < ~co X v ro = .::: > ~ 
~ 0 :~~ 
Q"Oroo 

0 /jJ) "' 
~0<])~ 

~ > ' - 0\ 
~-U)'-0 

·- cd \0 ~::r::.....:l,-, 
0 tn N 

tn 0 

=~ 
t--
'--

<]) 

1':: 
0 ..c 

0... 

1 putative class members"); In re Baycol Products, 2004 WL 1058105, *3 (D. Minn. 2004) (same); 

2 Cox Nuclear Medicine v. Gold Cup Coffee Services, Inc., 214 F.R.D. 696, 699 (S.D. Ala. 2003); 

3 Parks v. Eastwood Ins. Services, Inc., 235 F. Supp. 2d 1082, 1084 (C.D. Cal. 2002) ("the 

4 majority view seems to be against a ban on pre-certification communication between Defendant 

5 and potential class members. The Second Circuit, state and federal district courts in California, 

6 and a leading treatise conclude Rule 23 pre-certification communication is permissible because 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

no attorney-client relationship yet exists."); Hammond v. Junction City, 167 F. Supp. 2d 1271, 

1286 (D. Kan. 2001) ("It is fairly well-settled that prior to class certification, no attorney-client 

relationship exists between class counsel and putative class members") (emphasis in original); 

Bublitz v. E.I duPont de Nemours and Co., 196 F.R.D. 545 (S.D. Iowa 2000); Ralph Oldsmobile, 

Inc. v. General Motors Corp., 2001 WL 1035132, *6 (S.D. N.Y. 2001) (court rejected challenge 

to releases obtained from putative class members because although "[t]here is no way to 

completely eliminate the potential for coercion in the relationship between GM and its dealers ... 

[ c ]ourts cannot simply interpose themselves in the business relationship between a franchisor and 

its franchisees each time a franchisee files a putative class action against the franchisor"); Manual 

for Complex Litigation, § 21.12, at 249 ("Defendants and their counsel generally may 

communicate with potential class members in the ordinary course of business, including 

discussing settlement before certification .... "). 

In fact, some courts expressly encourage pre-certification settlement attempts between 

employers and individual employees because the only negative of such a settlement is that class 

counsel will receive less than he desires. McLaughlin v. Liberty Mut. Ins. Co., 224 F.R.D. 295, 

299, n.11 (D. Mass. 2004) (Denying motion precluding ex parte interviews with putative class 

members and stating that if "during the course of frank and non-coercive interviews, the 

employer and employee resolve their potential disputes, all the better. One can hardly gainsay the 

notion that there is nothing inherently wrong - and, indeed, it is inherently better - that putative 

litigants resolve their beefs and disputes short of full-scale litigation and all that litigation entails. 

Apart from the fact that the coffers of class action counsel receives less than expected, a de 
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1 mm1mum matter m this court's v1ew, informal resolution of such disputes 1s a win-win 

2 proposition.") 

3 Of course, as stated above, courts do have the authority to sanction bad contact and to 

4 limit communication with class members or even putative class members where specific facts 

5 demonstrate that such orders are warranted. See Gulf Oil, 452 U.S. at 100-1 02; see also Fed. R. 

6 Civ. P. 23(d)(l) (authorizing courts to "issue orders that: ... (C) impose conditions on the 

7 representative parties or on intervenors ... [and] (5) deal with similar procedural matters"). 

8 However, the cases Plaintiff cites in support of his arguments are not persuasive given the facts of 

9 this case. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

First, none of the plaintiffs, classes, or putative classes in the cases cited by Plaintiff were 

represented by a union. Here, the Union adequately represented the putative classes interest 

through the grievance process and the communications Henderson Taxi sent out were sent by 

agreement with the Union. See Exhibits 5, 8-10. Indeed, by agreement with the Union, drivers 

received 100% of the potential money owed to them over a two-year period and were given the 

opp01iunity to review Henderson Taxi's records and calculations to make sure they were correct. 

Second, the cases where the comis issued sanctions or strict orders limiting 

communication involved actual misrepresentations and bad conduct-which is not present here. 

For example, in Belt v. Emcare Inc., the "letter suggested that the current action was an attack on 

the potential plaintiffs' status as professionals," misrepresented potential damages and attorneys' 

fees, equated the wage and hour action to a medical malpractice suit (feared by the medical 

community), and "suggested that this suit could endanger the potential class members' job 

stability when ... it declared that 'it is unclear how the Court's rulings may impact clinical 

operations on a going forward basis."' 299 F.Supp.2d 664, 666-667 (E.D. Tex. 2003). Unlike in 

Belt, Defendant's communication did not threaten retaliation, mischaracterize the case, or contain 

other material worthy of sanctions or demonstrating a need to limit Defendant's ability to 

communicate with putative class members. Talamantes v. P PG Industries, Inc., 2014 WL 

4145405, *5-6 (Aug. 21, 2014) (noting that the communications in that case did not raise issues 

like those in Belt and other cases, and thus refusing to issues sanctions or a corrective notice). 
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1 Further, here, the putative class members are represented by a Union, meaning that they have and 

2 know that they have representation, alleviating any power disparity between individual putative 

3 class members and Defendant. 

4 In Haffer v. Temple Univ. of Com. System of Higher Educ., some of the communications 

5 at issue discouraged putative plaintiffs from meeting with counsel and "constituted a bad faith 

6 violation of [the court's] November 7, 1986 order and the Code of Professional Responsibility." 
~--- ~~~~ ------~--~ 

7 115 F.R.D. 506, 512 (E.D. Pa. 1987). Here, no order existed that Henderson Taxi could have 

8 violated and its actions did not violate any code of professional responsibility, see ABA Formal 

9 Opinion 07-445, nor does Plaintiff contend that they did. Further, Defendant notified the putative 

10 class members of this suit and informed them of who class counsel was. See Exhibit 2126
; see 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

also Urtubua v. B.A. Victory Corp. 857 F.Supp.2d 476, 484-85 (S.D.N.Y. 2012) (involving 

allegations of threats and forced signing of affidavits). 

In Kleiner v. First Nat. Bank of Atlanta, the court dealt with a certified and represented 

class and communications with that class after the district court had ordered the Defendant not to 

communicate with the class. 751 F.2d 1193, 1196-97, 1207 (11th Cir. 1985). Additionally, the 

defendant expressly chose to conduct its communications at a time coinciding with the district 

judge's vacation. !d. at 1197. This underhanded conduct and disobedience of express court orders 

is a fundamentally different factual situation than that present here, where no court order 

prohibited contact with putative class members and Defendant made the contact by agreement 

with the Union. Thus, Kleiner is entirely irrelevant to this Court's analysis. 

The remaining cases Plaintiff cites do not support his request. In Hampton Hardware Inc. 

22 v. Cotter and Co. Inc., the Court limited fmiher litigation-related communications between the 

23 Defendant and potential class members, but refused to issue a corrective notice or issue sanctions 

24 because there was no evidence of actual harm. 156 F.R.D. 630, 634-35 (N.D. Tex. 1994). 

25 

26 

27 

28 

26 These letters also demonstrate the disparity between the necessary payments to cab drivers. Some cab drivers 
frequently missed Nevada minimum wage (which excludes tips) while others rarely did. 
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1 Similarly, in Keystone Tobacco Co. Inc. v. US Tobacco Co., while the Court prohibited any 

2 party or its representative from making "misleading or inaccurate statements" or "attempt to 

3 coerce class members through threats or misrepresentations," the Court refused to prohibit 

4 settlement discussions between the Defendant and putative class members. 238 F.Supp.2d 151, 

5 157, 159-60 (D.D.C. 2002) ("After examining the written settlement materials, the Court 

6 concludes that while the Kessler Letter, the Memorandum and the Kessler Complaint Letter 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

contain some self-servicing advocacy for defendants' position, it cannot find that the statements 

therein are inaccurate or misleading. The correspondence itself does not appear to contain any 

incorrect assertions of fact regarding the current class action or the terms of the settlement 

agreement"). 

Thus, despite the vast amount of case law allowing a defendant to communicate with 

putative class members and even encouraged settlement, there are situations where 

communications with actual class members that may warrant sanctions. This is not one of them. 

Plaintiff is only able to contest two things in Defendant's letters to putative class members: 1) the 

statement that attorneys generally seek to "line their own pockets rather than truly benefit 

individuals like you"; and 2) the request for an acknowledgment of payment and accurate time 

records. See generally, Mot. However, even here, Plaintiff has to misconstrue the statements in 

order to claim that they are misleading. Specifically, Plaintiff states that the statements regarding 

attorneys seeking to "line their own pockets" is a statement that the attorneys would "benefit at 

the employee's expense". Mot. at 25:11-14. Nowhere does Defendant claim that Mr. Greenberg 

would benefit at the cab drivers' expense-though it may be a true statement. See Exhibit 21. 

Plaintiff had to fabricate it for the Court. Kalani v. Oracle Corp., 2007 WL 1793774 (N.D. Cal. 

June 19, 2007) (rejecting a claims-made settlement in a wage and hour action as unfair to class 

members and demonstrating that class counsel does not always have the best interests of the class 

at heart). 

Plaintiff knows and understands that the case law is vastly against him on this issue but 

27 chose to request sanctions anyway in an attempt to coerce Defendant into an unwarranted 

28 settlement. In fact, Plaintiff's counsel, without any basis, has chosen to assume that all of 
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Henderson Taxi's actions were taken at the advice of counsel. Whether it was or not is not 

relevant unless and until Henderson Taxi asserts "advice of counsel" as a defense to these 

specific actions. As Henderson Taxi has not done so, Plaintiffs attempt to invade the attorney-

client relationship is thoroughly improper, as he well knows. Given this bad faith conduct, 

Plaintiffs counsel should be either verbally sanctioned or required to attend an ethics course at 

the University ofNevada Las Vegas Boyd School of Law or attend extra ethics CLE courses (i.e., 

at least one course beyond that normally required in a given year). 

3. There is No Basis for an Interim Enhancement Payment 

Whether an enhancement payment is ever warranted is not an issue presently before the 

Court. Rather, the question is whether Plaintiff should receive an interim enhancement payment 

for simply not accepting a settlement offer. Plaintiff presents no support for the concept that a 

putative class representative deserves an enhancement payment merely for not accepting a 

settlement offer. Further, Plaintiff undercuts his own argument that he should be commended for 

turning down a $5,000 settlement offer that would benefit him to the detriment of the class by 

requesting that he be provided $5,000 from Defendant anyway. 

Further, Plaintiffs argument is based on a settlement communication provided to him and 

his counsel which is being used for an improper purpose. In Nevada, an offer to compromise may 

not be used as evidence to prove liability. NRS 48.105. Here, Plaintiff is improperly using 

Defendant's offer of settlement to show liability for damages and allegedly wrongful "buy off' 

conduct. Under the plain terms ofNRS 48.105, this is improper. 

If Plaintiff is successful in obtaining class certification and on his claims, then he may 

seek an enhancement payment at that point in time. Any enhancement payment now, prior to any 

determination of liability, would be improper. 

4. Mr. Greenberg Motive for Making this Filing Is Improper and 
He Has Conflict of Interest with the Putative Class and There is 
No Basis for an Interim Award of Fees to Mr. Greenberg 

On pages 21-22 of the Motion, Mr. Greenberg lets slip his true motivation in bringing this 

Motion (putting money in his own pocket) and demonstrates that there is a conflict of interest 

between him and the putative class. Mr. Greenberg contends that by making the payments 
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1 negotiated with the Union, Defendant has created a common fund to benefit the putative class in 

2 the approximate amount of $150,000, and thus he believes he is entitled to 30% of that money, 

3 which would be $45,000, and that he should be paid $20,000 of that now simply for seeking 

4 certification and sanctions. See Mot. at 22. Fmiher, Mr. Greenberg contends that because 

5 Defendant (supposedly wrongfully) dissipated the so-called common fund by providing it to the 

6 putative class pursuant to Henderson Taxi's Resolution with the Union,27 his award of attorneys' 
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fees (interim or otherwise) should be paid by Henderson Taxi on top ofthe common fund, a notion 

which violates the very concept of a common fund. 

In common fund cases, when an attorney or class representative creates a common fund for 

the benefit of a class, that attorney may be compensated directly out of the common fund. See 

State, Dept. of Human Resources, Welfare Div. v. Elcano, 106 Nev. 449, 452, 794 P.2d 725, 726-

27 (1990) (awarding attorneys' fees directly out of the common fund); US Airways, Inc. v. 

McCutchen, 133 S.Ct. 1537, 1545 (2013) ('"a litigant or a lawyer who recovers a common fund 

for the benefit of persons other than himself or his client is entitled to a reasonable attorney's fee 

from the fund as a whole."') (emphasis added) (quoting Boeing Co. v. Ban Gernert, 444 U.S. 472, 

478 (1980)). Common fund awards are based on the concept that those who benefit from a lawsuit 

without contributing to its costs are unjustly enriched. McCutchen, 133 S.Ct. at 1545 n.4. In other 

words, the common fund doctrine "is designed to prevent freeloading" by absent class members. 

!d. at 1545. 

Plaintiff and Mr. Greenberg are seeking to freeload on the Union's efforts rather than the 

other way around. See Exhibit 10. This reality is inconvenient to Mr. Greenberg and so he ignores 

it. He refuses to admit that it was the Union which obtained the so called "common fund" on 

behalf of Henderson Taxi cab drivers, not him. The Union obtained 100% of what Henderson Taxi 

27 Again, Mr. Greenberg expressly ignores the Union's involvement. 
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1 cab drivers could potentially have been owed over a two year period28 without those cab drivers 

2 incurring any attorney fees (including reductions from a common fund), having to participate in 

3 litigation and discovery, or risking an adverse decision in court. See Exhibit 10. Nonetheless, Mr. 

4 Greenberg wishes to be compensated for the Union's efforts, which were only paid for through 

5 Union dues, including a sizeable interim award because he knows that he will not have anything to 

6 recover at the end of this litigation. By Henderson Taxi abiding the Resolution and paying the 
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---------- ---------------------------------- --------------- ----------------------

putative class, there is no more common fund to be had, eliminating Mr. Greenberg's personal 

ability to benefit in this case. Thus, any recovery for Mr. Greenberg under his common fund 

theory is directly contradictory to the interests of the putative class. Mr. Greenberg's demonstrated 

desire to take from putative class members demonstrates that he has a conflict of interest with 

them and cannot adequately act on their behalf. 

The simple fact is that Mr. Greenberg is personally upset that he is being cut out of 

potential attorney's fees and is seeking to worm his way back in, which thoroughly supports 

Henderson Taxi's belief that he is trying to "line [his] own pockets" rather than truly looking out 

for the benefit of his client or potential clients, is meaningless. Mr. Greenberg's greed is also 

demonstrated by his assertion that he should be entitled to a $20,000 interim award of fees for 

bringing his Motion seeking class certification and sanctions. Mr. Greenberg supports this 

$20,000 request claiming that his lodestar fee will exceed that amount without presenting the 

court with any evidence of this.29 Regardless of this failure, if Plaintiff had a claim, Plaintiff 

would need to move to certify the class eventually regardless of Defendant's supposed "bad 

conduct". Thus, any effort expended on seeking certification cannot support an interim award of 

fees even if Plaintiffs motion had any merit. Further, if Plaintiffs counsel spent anything 

28 Plaintiff implies a challenge to Henderson Taxi's calculations in his Motion. However, any contention that what 
Henderson Taxi agreed with the Union to pay was not paid would be a Section 301 breach of contract claim that this 
Court cannot consider. Burnside, 491 F.3d at 1059. 
29 Plaintiff's claimed fees for a single motion are likely unreasonable considering he had limited evidence to review 
and it is mostly bluster, conjecture, and throwing spaghetti at a wall to see what sticks, forcing Defendant to brief 
meritless issues. 
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1 approaching $20,000 on this Motion, the issues are thoroughly more complex than he purports to 

2 the Court. If anything, Defendant should be awarded its costs to defend against this meritless 

3 motion from Mr. Greenberg personally. 

4 In the event Plaintiff is successful on his claim, which he will not be, he can seek 

5 reasonable attorneys' fees at the end of this case. Thus, his current request for fees is 

6 umeasonable as he has yet to be successful. There is no basis to provide counsel attorney's fees 
.. ------- ------------------------------ ........... ------- -------------------------------------- . ---------- --------------------- --

7 when Plaintiff has not yet succeeded on the merits of his claims. 

8 5. There Is No Basis for Defendant to Pay for Notice 

9 In the event the Court determines that certification is proper and that a "corrective" notice 

1 0 is warranted, Defendant should not be required to pay for that notice. As previously described, 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Defendant communicated with the putative class members through an agreement with their 

Union. Thus, even if the Court believes the putative class needs to be informed that their 

acknowledgements are not settlement agreements (which is obvious from their text, contrary to 

Plaintiffs assertions30
), the actual communication was not wrongful. Further, if the class is 

certified, Plaintiff would otherwise have to provide notice. Thus, this additional sentence or two 

could be added without additional cost to Plaintiff. 

In addition, in the event the Court cettifies this class even though Plaintiff has not 

established the necessary elements for class certification, the Court should require the parties to 

meet and confer regarding any notice that is to be issued. Plaintiffs proposed Notice, Mot. 

Exhibit A, is entirely one-sided and improper. The Court need not determine that Henderson Taxi 

acted "illegally in having its taxi drivers sign" acknowledgements even if it certifies the class. In 

22 fact, since no order was in place preventing those communications and they were arrived at 

23 through negotiation with the Union, any finding that they were illegal would be error. See id. 

24 

25 

26 

27 

28 

30 Truly, the idea that a putative class member would refuse a separate payment because he signed one of these 
acknowledgements does not take reality into account. If someone is mailed a second check, they will almost certainly 
accept it regardless of whether they feel they previously settled any 
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1 Further, Plaintiff's proposed notice puts opinions into the Court's mouth. For example, it states 

2 regarding Henderson Taxi's claim that Mr. Greenberg is seeking to line his own pocket: "That 

3 statement by Henderson Taxi is untrue." Regardless of whether it is or is not, it is opinion which 

4 the Court should not dismiss as untrue in a class notice. As such, the Court should either craft its 

5 own notice, in the event of certification, or require the parties to meet and confer and/or 

6 separately brief the issue of what notice should be provided. 
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- ------ -- ------------------------

IV. CONCLUSION 

In sum, Plaintiff's claims will necessarily fail on summary judgment because they are 

preempted by federal law. Thus, they should not be certified. However, beyond that, Plaintiff has 

failed to establish the elements requisite to class certification (either under Rule 23(b)(3) or Rule 

23(b)(2)), and neither Henderson Taxi nor its counsel should be sanctioned for sending letters to 

putative class members offering payment as agreed between Henderson Taxi and the putative 

class members' elected Union. Rather, Plaintiff's counsel should be sanctioned for his bad faith 

requests and required to pay Henderson Taxi's attorneys' fees in defending this meritless Motion. 

DATED this {5- day of July 2015. 

Anthony L. H 1, sq. 
Nevada Bar No. 5977 
R. Calder Huntington, Esq. 
Nevada Bar No. 11996 
9555 Hillwood Drive, 2nd Floor 
Las Vegas, Nevada 89134 
Attorneys for Defendant Henderson Taxi 
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~j.~~ 
CLERK OF THE COURT 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

MICHAEL SARGEANT, individually and on CASE NO.: A-15-714136-C 
behalf of others similarly situated, DEPT. NO.: XVII 

Plaintiff, 

v. 

HENDERSON TAXI, 

Defendant. 

DEFENDANT'S OPPOSITION TO 
MOTION TO CERTIFY CLASS, 

INVALIDATE IMPROPERLY 
OBTAINED ACKNOWLEDGEMENTS, 
ISSUE NOTICE TO CLASS MEMBERS, 
AND TO MAKE INTERIM AWARD OF 

ATTORNEY'S FEES AND 
ENHANCEMENT PAYMENT TO 
REPRESENTATIVE PLAINTIFF 

Defendant HENDERSON TAXI ("Defendant" or "Henderson Taxi"), by and through its 

counsel of record, Holland & Hart, LLP, hereby submits Defendant's Opposition ("Opposition") to 

Plaintiffs Motion to Certify Class, Invalidate Improperly Obtained Acknowledgements, Issue 

Notice to Class Members, and To Make Interim Award of Attorney's Fees and Enhancement 

Payment to Representative Plaintiff ("Motion"). 

This Opposition is supported by the following Memorandum of Points and Authorities, the 

papers and pleadings on file herein, the Declaration of Brent J. Bell ("Bell Decl.") attached hereto 

as Exhibit 1, the Declaration of Cheryl Knapp ("Knapp Decl.") attached hereto as Exhibit 2, and 

any oral argument the Court may allow at any hearing of this matter. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

In June 2014, the Nevada Supreme Court issued its decision in Thomas v. Nev. Yellow Cab 

Corp., 130 Nev. Adv. Op. 52, 327 P.3d 518 (Nev. 2014) ("Yellow Cab"). By a 4-3 vote, the Comi 

decided that taxi cab drivers were no longer exempt from state minimum wage as provided by 

statute. Henderson Taxi immediately began revising its pay policies to comply with this ruling as 

previously cab drivers had been exempt. The ITPEU/OPEIU Local 4873, AFL-CIO (the "Union"), 

which is the exclusive representative of Henderson Taxi cab drivers, grieved the issue of minimum 

wage to Henderson Taxi. Through negotiation, Henderson Taxi and the Union resolved the 

Grievance by agreeing that in addition to changing pay practices going forward, Henderson Taxi 

would give drivers an opportunity to review its time and pay calculations and pay its current and 

former cab drivers the difference between what they had been paid and Nevada minimum wage 

over the two years prior to the Yellow Cab decision. During this time period, Plaintiff's counsel 

recognized that many companies had long relied on these statutory exemptions which were now 

gone and tore through the Las Vegas transp01iation industry suing every cab and limousine 

company for which he could find a (purportedly) representative plaintiff, including Henderson 

Taxi. 

After discovering that Defendant was beginning to pay its current and former cab drivers 

for minimum wage payments over the two years prior to Yellow Cab (pursuant to the agreement 

with the Union), Plaintiff's counsel became angered at the idea of losing out on potential 

attorneys' fees and verbally admitted this during a meeting between counsel. Thus, Plaintiff's 

counsel . chose to bypass discovery and normal litigation to bring this early and completely 

inappropriate motion to cetiify a class the day after having provided his initial disclosures. In 

essence, rather than taking the time to conduct discovery and seek certification with evidence, 

Plaintiff seeks to obtain certification as a type of sanction against Defendant based on frivolous 

allegations of wrongdoing. Regardless, class certification is improper. First, Plaintiff's claims are 

preempted by the Labor Management Relations Act. Thus, Plaintiff's claims will be resolved on 

summary judgment and no class should proceed. Second, even if Plaintiff's claims did not fail as a 
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matter of law, Plaintiff has failed to present evidence supporting the requirements of Rule 23, in 

part because he had not conducted discovery prior to filing his absurd Motion. Third, even had 

Plaintiff satisfied Rule 23's requirements, there are multiple legal issues that could and should be 

decided prior to class certification, such as whether the Nevada Supreme Court's Yellow Cab 

decision applies retroactively to Henderson Taxi (no), what the appropriate statute of limitations 

for minimum wage claims is (two years), and whether the putative class members' 

acknowledgments of payment should be voided (no). While Plaintiff contends that these are legal 

questions common to the class supporting class certification, these are actually legal questions that 

define the possible scope of the claims and do not establish or support class certification. As to the 

acknowledgements, if the Court agrees with Defendant's arguments provided below, this would 

weigh heavily against a finding of numerosity, commonality, typicality, predominance, and 

superiority. Thus, these "common" questions do not support class certification but either limit it or 

show that the class certification is inappropriate. Fourth, Plaintiffs request for an injunction is 

moot based on the resolution with the Union and Plaintiff does not have standing as a prior 

employee to seek equitable relief against Defendant. Thus, class certification would be improper. 

In addition to certification by sanction, Plaintiff seeks monetary and other sanctions against 

Defendant for having made Union-negotiated payments to its current and former cab drivers. 

Plaintiff claims that through these payments, negotiated by the Union through the grievance 

process, Defendant has coerced putative class members into "waiving" their claims. This is a 

brazen misrepresentation to this Court. Further Plaintiff simply and misleadingly ignores the 

Union's part in this resolution-not mentioning the Union a single time. The Union, as the 

exclusive representative of the taxi drivers under the National Labor Relations Act ("NLRA"), was 

fully authorized by federal law to negotiate a resolution of this dispute. Indeed, Henderson Taxi 

was required to process and negotiate the Union's minimum wage Grievance pursuant to the CBA 

or else face claims of unfair labor practices under federal law. 

Further, while Defendant did ask for acknowledgements-not waivers or releases-from 

cab drivers accepting the payments, these acknowledgments expressly stated that payment was not 

conditioned on signing the acknowledgement and did not waive any claims-though they did act 
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as an accord and satisfaction. Plaintiff's arguments ignore the substantial difference between a 

waiver and an accord and satisfaction. Thus, because these acknowledgements were obtained 

pursuant to a Union negotiated agreement pursuant to a binding CBA, they were not improper. 

Defendant does not claim that it has an unfettered right to lie, cheat, or steal from putative class 

members as Plaintiff claims. But Defendant does have a right to simple and honest 

communication, whether in the f01m of settlement negotiations or otherwise. Thus, here, where 

Defendant communicated with putative class members in accordance with its negotiations with the 

Union, Defendant's communications were completely proper and should not be sanctioned. 

Rather, Plaintiff's bad faith efforts in this regard should result in sanctions against his counsel. 

II. BACKGROUND 

Historically, Nevada exempted limousine and taxicab drivers from state law minimum 

wage and overtime requirements. See NRS 608.018(3)G); NRS 608.250(2)(e). Nevada voters, 

however, amended the state constitution to add Section 16 of Article 15 of the Nevada State 

Constitution (the "Minimum Wage Amendment"). 1 The Minimum Wage Amendment does not 

mention-either positively or negatively-the exemption from minimum wage for taxicab and 

limousine drivers in NRS 608.250(2)(e). See, Nev. Const. Art. 15, s. 16. More to the point, the 

Minimum Wage Amendment did not expressly repudiate the minimum wage exemptions provided 

by NRS 608.250. Compare, id. and NRS 608.250(2). Given the historic exemption, the failure to 

explicitly amend NRS 608.250(2), and failure to mention its exemptions, Nevada state and federal 

district courts repeatedly held that limousine and cab drivers remained exempt from minimum 

wage requirements under Nevada law. See, e.g., Lucas v. Bell Trans, 2009 WL 2424557 (D. Nev. 

June 24, 2009); Exhibit 3, Greene v. Executive Coach & Carriage, 2:09-cv-00466-GMN-RJJ, 

Dkt. # 16 (D. Nev. Nov. 10, 2009); Exhibit 4, Gilmore v. Desert Cab, Inc., Case No. A-12-

668502-C (Nev. Dist. Ct. Feb. 26, 2013). Specifically, the Lucas court held that the Minimum 

1 The ballot petition's title was "Raise the Minimum Wage for Working Nevadans". Thomas v. Nev. Yellow Cab 
Corp., 327 P.3d 518, 523 (2014) (Parraguirre, J., dissenting). 
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1 Wage Amendment "did not repeal NRS 608.250 or its exceptions. Because the [Nevada Wage and 

2 Hour Law] expressly states that it does not apply to taxicab and limousine drivers, the Limousine 

3 Plaintiffs cannot sue for a violation of unpaid minimum wages under Nevada law." !d. at *8 

4 (citing NRS 608.250(2)(e)). Other courts followed this analysis. See, e.g., Exhibit 3; Exhibit 4. 

5 Given the experience of Henderson Taxi's executives with Lucas,2 the pay methodology 

6 negotiated directly in the CBA (which may override state minimum wage), and general knowledge 

7 of cases following Lucas, Henderson Taxi maintained its policy of paying federal minimum wage, 

8 which includes the ability to take a "tip credit", but not Nevada minimum wage. Exhibit 1, Bell 

9 Dec I., ,-r,-r 2-3. 

10 

11 

12 

13 

14 

15 
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17 

18 
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On June 26, 2014, the Nevada Supreme Court changed the state of the law when it issued 

its decision in Yellow Cab. The Yellow Cab decision addressed one of the same issues that the 

Lucas court had previously decided: whether the NRS 608.250(2)(e) exemption from minimum 

wage for limousine and taxicab drivers continued in effect after the Minimum Wage Amendment 

became effective. See generally, Yellow Cab, 130 Nev. Adv. Op. 52, 327 P.3d 518. Four of the 

seven Nevada Supreme Court justices found and held that the Minimum Wage Amendment had 

impliedly repealed any minimum wage exemptions set forth in NRS 608.250(2) that were not also 

present in the Minimum Wage Amendment. !d., 327 P.3d at 522. Three of the justices dissented, 

arguing that the Minimum Wage Amendment was only meant to raise the minimum wage for 

those already entitled to it-similar to Lucas. !d., at 523. 

After the Nevada Supreme Court issued the Yellow Cab decision, the Union filed a 

grievance with Henderson Taxi regarding payment of minimum wage under Nevada state law in 

accordance with Yellow Cab. Exhibit 5, Union Grievance (the "Grievance")? This grievance was 

2 Brent Bell, the president of Henderson Taxi, is also the president of Presidential Limousine and Bell Trans, the 
defendants in the Lucas case. Exhibit 1, Bell Dec!., ~ 1. As president of the defendants in the Lucas case, Mr. Bell 
became intimately familiar with those legal proceedings and Judge Jones' ruling that the taxicab and limousine driver 
remained exempt from state minimum wage. Jd., ~ 2. 
3 All exhibits requiring authentication are authenticated in the Knapp Dec!. 
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filed pursuant to the relevant collective bargaining agreements between Henderson Taxi and the 

Union, which specifically cover the wages to be paid to Henderson Taxi cab drivers. See Exhibit 

6 CBA for November 24, 2009 - September 30, 2013) (the "2009 CBA"); Exhibit 7 (CBA for 

October 1, 2013- September 30, 2018) (the "2013 CBA") (jointly, the "CBAs"). Specifically, the 

Union stated the following in its grievance: "On behalf of all affected drivers, the ITPEU hereby 

grieves the Company's [Henderson Taxi's] failure to pay at least the minimum wage under the 

amendments to the Nevada Constitution, as recently found by the Nevada Supreme Court to be 

applicable to all taxi drivers." Exhibit 5. Further, the grievance sought "back pay and an 

adjustment of wages going forward." Id. 

The Union and Henderson Taxi discussed the Grievance over a period of time, including 

potential remedies. See Exhibits 8, 9, and 10. As part of these discussions, Henderson Taxi 

explained that it had revamped its pay practices on a going forward basis to make sure that it paid 

Nevada minimum wage to all taxi drivers. Exhibit 8. Henderson Taxi had hoped that paying 

minimum wage on a going forward basis after the Yellow Cab decision would resolve the 

grievance. See Exhibit 8. The Union, however, did not accept this. After further discussion and 

negotiation with the Union regarding its pending Grievance, Henderson Taxi and the Union 

agreed that payment of minimum wage is covered by the CBAs and that Henderson Taxi would 

pay its current and former taxi drivers any wage differential between what the drivers earned and 

the Nevada minimum wage going back two years to resolve the Grievance and the Union 

members' claims. Exhibit 10; Exhibit 2, Knapp Decl., ~~ 6-7. Henderson Taxi and the Union 

memorialized this agreement in the "Resolution". Exhibit 10 ("Accordingly, the ITPEU/OPEIU 

considers this matter formally settled under the collective bargaining agreement between 

Henderson Taxi and the ITPEU/OPEIU and state law as implemented through such collective 

bargaining agreement. Pursuant to Article XV, Section 15.7 [of the 2013 CBA], this resolution is 

final and binding on all parties.") (emphasis added). 

As a part of its agreement with the Union, Henderson Taxi was also to provide 

acknowledgements to the Taxi Drivers to confirm that they had received the offered money. See 

Exhibit 1 0; Exhibit 2, Knapp Decl., ~ 8. Henderson Taxi had two acknowledgements the cab 
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drivers could sign: one for if the driver agreed that Henderson Taxi's calculation regarding 

minimum wage was conect and one for if the driver disagreed with the calculation and amount 

offered. See, e.g., Exhibits 11 and 12. The acknowledgement that the calculation was correct 

expressly stated: "Employee understands that his/her receipt of the aforementioned Payment is not 

conditioned on the execution of this Acknowledgement." Exhibit 11 (emphasis in original); see 

also Exhibit E to Mot. for Certification. A substantial majority of cab drivers (the putative class) 

have accepted these payments and have acknowledged that they had reported all hours worked 

and that, including this payment, they had been paid minimum wage for all hours worked for two 

years. See, e.g., Exhibit 11; Exhibit 2, Knapp Decl., ,-r 8. 

During the time period in which Henderson Taxi was negotiating the Grievance with the 

Union and long after it had already begun "working on a program [to] recalculate minimum wage 

rates without applying the tip credit on a weekly basis for the two years prior to the [Yellow Cab] 

decision" and to potentially pay that amount to its current and former employees, Exhibit 9 (dated 

Aug. 21, 2014), Plaintiff filed the instant case, see Compl. (dated Feb. 18, 2015). Notwithstanding 

this suit, Henderson Taxi had a duty to continue its negotiations with the Union, which (unlike 

Plaintiffs counsel) represents Henderson Taxi's taxi drivers.4 Thus, based on its discussions and 

agreement with an actual representative of its taxi drivers (the Union), Henderson Taxi was under 

an obligation to make these payments. 

19 Notwithstanding these payments, counsel for both parties met on April 16, 2015, for an 

20 early case conference. During this meeting, counsel for Defendant (Anthony Hall) informed 

21 counsel for Sargeant (Leon Greenberg) that Henderson Taxi had or would be making these 

22 payments. Mr. Greenberg appeared exceedingly upset at this information and claimed that while it 

23 would be great if Henderson Taxi paid what it owed Henderson Taxi should only work through 

24 

25 

26 

27 

28 

4 Failure to address the Grievance could have been an unfair labor practice under the National Labor Relations Act 
and/or the Labor Management Relations Act and a violation of the CBA, which details the steps that Henderson Taxi 
must follow, including three separate steps at which it is required to attempt to settle or resolve the Grievance. Exhibit 
7, §§ 15.5-15.7 
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him, despite the fact that Mr. Greenberg did not yet represent any class of individuals related to 

Henderson Taxi-unlike the Union. 

III. LEGAL ARGUMENT 

A. Plaintiff's Claims Are Preempted and Not Properly Before the Court 

CBAs between Henderson Taxi and the Union existed throughout the period of Plaintiffs 

employment and the potential liability period. See, e.g., Exhibits 6 and 7. As a Henderson Taxi 

cab driver, Plaintiff and those he seeks to represent were members of the collective bargaining 

unit represented by the Union. See Exhibits 6 and 7, Article I. The applicable CBAs govern the 

payment of wages and set forth a detailed explanation of how wages are to be calculated. !d., 

Section V. In addition, the CBAs contain detailed grievance procedures. !d., Art. XV. As 

explained below, to resolve Plaintiffs claim for minimum wage, this Court would have to 

interpret multiple provisions of the CBAs. For example, determining how and to what extent the 

Resolution is incorporated into and modifies the CBA and how claims are affected by that 

incorporation, determining the correct minimum wage tier, what constitutes hours worked, and 

whether the Resolution between Henderson Taxi and the Union settled past claims for minimum 

wage all require CBA analysis and interpretation. As such, Plaintiffs minimum wage claim is 

already resolved pursuant to a binding contractual agreement between Henderson Taxi and the 

Union (the exclusive representative of the Taxi Drivers) that bars this action, is subject to an 

accord and satisfaction, the drivers and Union have already elected and received their remedy, 

and the claim is preempted by the LMRA and cannot proceed by this action. 

1. The Union Resolution Is Part of the CBA 

The Union is "the exclusive representative for all taxicab drivers employed by the 

Company in accordance with the certification of the National Labor Relations Board Case # 31-

RC-5197." Exhibits 6 and 7, § 1.1. The CBAs between the Union and Henderson Taxi completely 

govern "matters of wages, hours, and other conditions of employment" provided therein. !d. at § 

2.1. The Union, is thus obligated to negotiate wages with Henderson Taxi for Henderson Taxi's 

cab drivers. When Yellow Cab was issued, the Union exercised the right granted to it by the CBA 

and the NLRA. After Yellow Cab was issued, the Union undertook its duty regarding Henderson 
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Taxi cab driver pay and filed a Grievance arguing that Henderson Taxi needed to revise its pay 

practices5 to comply with Yellow Cab. Exhibit 5. Through the grievance process provided for in 

the CBA, Article XV, the Union and Henderson Taxi eventually came to a fair and equitable 

Resolution which "formally settled" and resolved the Grievance and any minimum wage issues 

arising from Yellow Cab, Exhibit 10. As the exclusive bargaining agent, the Union was and is fully 

authorized to negotiate settlement and CBA modifications. See St. Vincent Hospital, 320 NLRB 

42, 44-45 (1995) ("as a matter of law, when the parties by mutual consent have modified at 

midterm a provision contained in their collective-bargaining agreement, that lawful modification 

becomes part of the parties' collective-bargaining agreement, unless the evidence sufficiently 

establishes that the parties intended otherwise."); see also Certified Corp. v. Hawaii Teamsters 

and Allied Workers, Local 996, IBT, 597 F.2d 1269, 1272 (9th Cir. 1979) (approving an oral 

modification of a CBA); International Union v. ZF Boge Elastmetall LLC, 649 F.3d 641 (7th Cir. 

2011) (recognizing mid-term modification to a CBA). Thus, the Resolution between Henderson 

Taxi and the Union modified the CBA and the Resolution is part of the CBA. St. Vincent Hospital, 

320 NLRB at 44-45. As the Resolution expressly resolves any minimum wage claim Henderson 

Taxi's drivers may have had, the minimum wage claims have been settled by a binding agreement 

between the cab driver's authorized and exclusive bargaining agent and Henderson Taxi. Exhibit 

10 ("Accordingly, the ITPEU/OPEIU considers this matter formally settled under the collective 

bargaining agreement between Henderson Taxi and the ITPEU/OPEIU and state law as 

implemented through such collective bargaining agreement. Pursuant to Article XV, Section 15.7 

[of the 2013 CBA], this resolution is final and binding on all parties.") (emphasis added); see 

22 also Exhibits 6 and 7, § 1.1. 

23 

24 

25 

26 

27 

28 

5 Wages are a mandatory subject of union bargaining. See 29 U.S.C. § 158(d), also known as Section 8(d) of the Labor 
Management Relations Act. 
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a) The Resolution Is A Binding Contract Prohibiting This 
Action 

A valid contract requires an offer and acceptance, meeting of the minds, and consideration. 

May v. Anderson, 121 Nev. 668, 672, 119 P.3d 1254, 1257 (2005). Here, all of the elements of a 

valid contract exist: Henderson Taxi offered a resolution to resolve the Grievance, the Union 

accepted it, and Henderson Taxi provided consideration. See Exhibits 8-10. As the Resolution was 

a binding contract executed between the putative class's lawfultepresentative and fully<.md 

formally settled and resolved the Grievance regarding minimum wage claims, see Exhibit 10, 

Plaintiffs claim is barred. See May, 121 Nev. at 674-75, 119 P.3d at 1259-60 ("Schwartz had 

authority to negotiate on behalf of the Mays and accepted the offer in writing . ... The fact 

that the Mays refused to sign the proposed draft release document is inconsequential to the 

enforcement of the documented settlement agreement. The district court ... properly compelled 

compliance by dismissing the Mays' action.") (emphasis added). As such, it cannot proceed at 

all, much less as a class action. 

b) The Resolution and CBA Modification Acts as an Accord 
and Satisfaction 

An "accord and satisfaction" is an agreement whereby one party to a dispute performs or 

provides something to the other party to a dispute in satisfaction of a claim. Walden v. Backus, 81 

Nev. 634, 636-37, 408 P.2d 712, 713 (1965); Advanced Countertop Design, Inc. v. Second 

Judicial Dist. Court, 115 Nev. 268, 270, 984 P.2d 756, 758 (1999) (stating in the context of 

workers' compensation, a remedial statutory scheme: "We have consistently held that an injured 

employee's acceptance of a final SIIS award acts as an accord and satisfaction of common law 

rights, thereby extinguishing any common law right the employee may have had against his 

employer.") (emphasis in original) (citing Arteaga v. Ibarra, 109 Nev. 722, 776, 858 P.2d 387, 

24 390 (1993)). 

25 "A finding of an accord and satisfaction requires a 'meeting of the minds' of the parties on 

26 the terms of the agreement." Morris DeLee Family Trust v. Cost Reduction Engineering, Inc., 101 

27 Nev. 484, 486, 705 P.2d 161, 163 (1985) (citing Pederson v. First Nat'! Bank of Nevada, 93 Nev. 

28 388, 392, 566 P.2d 90 (1977)). Here, the Resolution shows a clear meeting ofthe minds between 
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Henderson Taxi and the Union: "Accordingly, the [Union] considers this matter formally settled 

under the collective bargaining agreement between Henderson Taxi and the [Union] and state law 

as implemented through such collective bargaining agreement. Pursuant to [the CBA], this 

resolution is final and binding on all pmiies." Exhibit 10 (emphasis added). As the authorized 

representative of Henderson Taxi cab drivers, the Union was able to execute contracts on their 

behalf. See May, 121 Nev. at 674-75, 119 P.3d at 1259-60. Thus, there is no reasonable dispute 

that the Resolution combined with the payments made to the putative class members acts as a 

complete accord and satisfaction of any minimum wage claim that might have existed. Thus, 

Plaintiffs claim necessarily fails based on the Union's accord and satisfaction implemented 

through the Resolution. Further, any suit to invalidate the Resolution and the accord and 

satisfaction, would necessarily consist of a breach of contract claim based on the CBAs, which 

claim is preempted by the Labor Management Relations Act. See Section III(A)(2), below. In fact, 

if the Union acts against the interests of their members, members can bring a duty of fair 

representation claim against the Union. See, e.g., 14 Penn Plaza LL v. Pyett, 556 U.S. 247, 249 

(2009). 

c) The Union and Drivers Have Elected Their Remedy 

The Union's and the cab driver's acceptance of the resolution and payment oftwo years of 

the differential between Nevada minimum wage (which excludes any credit for tips actually 

received) and what drivers were actually paid also acts as an election of remedies which bars 

Plaintiffs claim, at least as to those drivers who have accepted payment. The doctrine of election 

of remedies is meant to prohibit double recovery or inconsistent recovery on claims. 25 Am. 

Jur.2d Election of Remedies, § 3 ("The purpose of the doctrine of election of remedies is not to 

prevent recourse to any remedy, or to alternative remedies, but to prevent double recoveries or 

redress for a single wrong."); see also Taylor v. Burlington N. R.R., 787 F.2d 1309, 1317 (9th Cir. 

1986) ("A plaintiff may prosecute actions on the same set of facts against the same defendant in 

different courts .... But as soon as one of those actions reaches judgment, the other cases must be 

dismissed.") For example, in the context of workers' compensation, once a claimant has received a 

final award of workers' compensation benefits, he or she is estopped and barred from seeking a 
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second recovery in tort. Arteaga v. Ibarra, 109 Nev. 772, 858 P.2d 387 (1993) ("Acceptance of a 

final SIIS award extinguishes any common law right an injured person might have had against his 

employer."); Advanced Countertop Design, 115 Nev. at 271-72, 984 P.2d at 758-59 (explaining 

that injured employees are "permitted only one recovery" whether that be through tort or through 

workers' compensation: "Although Tenney could have filed an intentional tort action instead of 

accepting a workers' compensation award for his injury, no law supports the district court's 

decision that he could to both.") 

Here, the Union filed the Grievance with Henderson Taxi and negotiated the Resolution, 

which included both a modification of pay on a going forward basis and payment to all cab drivers 

the difference between what they were actually paid and the minimum wage over the prior two 

years. Exhibit 10. This agreement was memorialized in the final and binding Resolution, which 

acted to modify the CBA between Henderson Taxi and the Union. ld. Thus, the Union, the 

exclusive bargaining representative of Henderson Taxi cab drivers elected the grievance process 

and the resolution as the remedy for Henderson Taxi cab drivers. Thus, all drivers are estopped 

and barred from seeking a distinct remedy from Henderson Taxi and attempting to obtain a double 

recovery. Further, each cab driver who has actually accepted payment from Henderson Taxi, 

which is a substantial majority of the purported class, has elected his or her remedy for any 

allegedly owed past due minimum wage payments.6 

d) Whether the CBAs Waived Any Minimum Wage Rights 

Further, the Minimum Wage Amendment allows a union to waive its provisions if the 

waiver is clear and unmistakable. Nev. Const. Art. 15 s. 16(B). In general, "in cases presenting 

the question of whether the plaintiffs union 'bargained away the state law right at issue .... a 

court may look to the CBA to determine whether it contains a clear and unmistakable waiver of 

6 This is not a situation where an employee fails to obtain an award through CBA-arbitration where the collective 
bargaining agreement did not authorize arbitration and is, thus, permitted to pursue a remedy in court. See 14 Penn 
Placa LLC v. Pyett, 556 U.S. 247, 261-64 (2009). Here, the Union was authorized to grieve this issue and did obtain a 
remedy. Thus, it, and every cab driver accepting payment, has elected a remedy and is estopped from seeking another. 
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19 

state law rights without triggering [section] 301 preemption." Burnside v. Kiewit Pac. Corp., 491 

F.3d 1053, 1060 (9th Cir. 2007) (quoting Cramer v. Canso!. Freightways, Inc., 255 F.3d 683, 692 

(9th Cir. 2001) (alterations in original)).7 This case presents a clear and unmistakable waiver 

contained in the CBA and the Resolution entered between Henderson Taxi and the Union, which 

modified the CBA, see Exhibit 10; St. Vincent Hospital, 320 NLRB at 44-45. 

Again, the Union is the exclusive bargaining agent of Henderson Taxi cab drivers and the 

Union has been empowered to negotiate terms and conditions of employment, including pay, 

with Henderson Taxi by the NLRB and the CBAs. Exhibits 6 and 7, § 1.1. As the putative class 

members' exclusive bargaining agent, the Union negotiated the "final and binding" Resolution 

which amended the CBA, St. Vincent Hospital, 320 NLRB at 44-45, and settles any further right 

to past due minimum wage payments after Henderson Taxi made the payments agreed to between 

it and the Union. See Exhibit 10 ("Accordingly, the ITPEU/OPEIU considers this matter formally 

settled under the collective bargaining agreement ·between Henderson Taxi and the 

ITPEU/OPEIU and state law as implemented through such collective bargaining agreement. 

Pursuant to Article XV, Section 15.7 [of the CBA], this resolution is final and binding on all 

parties.") (emphasis added). The Resolution between the Union and Henderson Taxi expressly 

modifies the CBA (i.e., it changes the pay negotiated under the CBA to be at least state minimum 

wage for the remaining duration of the agreement) and expressly waives past rights through 

modification of the CBA as allowed under federal labor law and the Minimum Wage 

Amendment itself. See St. Vincent Hospital, 320 NLRB at 44-45; Burnside, 491 F.3d at 1 060; 

Section III(A)(2), below. As such, Sargeant's claims are preempted by the LMRA and may not 

22 be reviewed by this Court. Id. 

20 

21 

23 Further, this resolution of the minimum wage issue demonstrates that the cab drivers who 

24 accepted payment were not coerced into anything. See id. Rather, they were represented by an 

25 

26 

27 

28 
7 For the limits of the "look to" doctrine and a state court's authority to interpret a CBA, see Section III(A)(2), below. 
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experienced and zealous advocate-the AFL-CIO Union-they elected to represent them in their 

dealings with Henderson Taxi and which obtained a resolution for them pursuant to the CBA, 

which they also voted to approve and signed. See Exhibits 5, 8-1 0. The fact that this 

representative was the Union rather than Mr. Greenberg is only relevant to Mr. Greenberg's 

bottom line, not the law. As such, Plaintiffs claim is preempted. 

2. Plaintiff's Claims Are Preempted By Federal Labor Law 
Because TheyRequirelnterpretation ofthe CBAs 

As discussed above, the LMRA preempts these claims because of the express provisions 

of the modified CBA and the Resolution. In addition, the LMRA preempts wage and hour claims 

where the plaintiffs claims "rest on interpretations of the underlying collective bargaining 

agreement". Vadino v. A. Valey Engineers, 903 F.2d 253, 266 (3d Cir. 1990) (FLSA overtime 

claim was preempted by LMRA where it was dependent on interpretation of the correct wage rate 

under CBA); Martin v. Lake Cty. Sewer Co., Inc., 269 F.3d 673, 679 (6th Cir. 2001) (affirming 

dismissal of FLSA claim based on LMRA preemption where plaintiff claimed employer did not 

pay him the hourly wage set forth in CBA). 

Here, Plaintiffs claim for unpaid minimum wage is preempted by the LMRA because the 

claims require interpretation of the operative CBA and how the CBA language, including the 

Resolution's modification thereof, interacts with the Minimum Wage Amendment. 

The Minimum Wage Amendment expressly states: 

The rate shall be five dollars and fifteen cents ($5 .15) per hour worked, if the 
employer provides health benefits as described herein, or six dollars and fifteen 
cents ($6 .15) per hour if the employer does not provide such benefits. Offering 
health benefits within the meaning of this section shall consist of making health 
insurance available to the employee for the employee and the employee's 
dependents at a total cost to the employee for premiums of not more than 1 0 
percent of the employee's gross taxable income from the employer. 

The provisions of this section may not be waived by agreement between an 
individual employee and an employer. All of the provisions of this section, or any 
part hereof, may be waived in a bona fide collective bargaining agreement, but only 
if the waiver is explicitly set fmih in such agreement in clear and unambiguous 
terms. Unilateral implementation of terms and conditions of employment by either 
party to a collective bargaining relationship shall not constitute, or be permitted, as 
a waiver of all or any part of the provisions of this section. 
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1 !d. at s. 16(A)-(B). Both of these sections of the Minimum Wage Amendment reqmre 

2 interpretation ofthe CBAs in the circumstances of this case. 

3 

4 

a) The Tier of Minimum Wage to Which Any Individual 
Driver Is Entitled Is Dependent on Interpretation of the 
CBAs 

5 The Minimum Wage Amendment provides a unique two-tier minimum wage structure. 

6 What minimum wage an employee is entitled to depends on whether they receive health 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

......... ...... - . - - ----

insurance benefits from their employer, the type of health insurance benefits they receive from 

their employer, and the cost of those benefits to the employee. Nev. Const. Art. 15 s. 16(A); see 

also NAC 608.102-608.104. Pursuant to the operative CBA, Henderson Taxi provides its taxi 

drivers health insurance benefits. See Exhibit 6, Article VII; Exhibit 7, Article VII. Specifically, 

Henderson Taxi provides employee only coverage to its cab drivers and pays a certain amount 

towards dependent care coverage. Exhibit 7, Section 7.1; see also Exhibit 13, (20 14 health 

insurance rates, demonstrating different rates for self-insurance, employee+ 1 insurance, and 

family coverage). However, if the cost of insurance changes, those costs are covered through 

increased "trip charges" as provided in Section 5 .2( c) of the CBAs. 8 The CBA further provides 

that for employees who do not work a full 18 shifts for five-day workweek schedules or 15 full 

shifts for four-day workweek schedules, the situation is more complicated. Under the CBA, these 

employees have to reimburse Henderson Taxi various percentage amounts of the cost of 

Henderson Taxi-paid coverage depending on how many shifts they work. Exhibit 7, Sections 7.3-

7.4. Further, what qualifies as a shift is entirely dependent on other provisions in the CBA, e.g., 

vacation, medical leave, etc. See id., Section 7.7; Section 4.6(b)-Section 4.8. Thus, what 

insurance costs Henderson Taxi cab drivers in any month is dependent on an analysis of the CBA 

and how changing health care costs affect the minimum wage analysis will require more than a 

casual glance at the CBA. Rather, the claim is inextricably intetiwined with the CBA and 

8 How this trip charge impacts a driver's book, upon which wages are based, is also a matter requiring analysis of the 
CBA. See Exhibit 7, Article V, cross-referencing Section 7.1. 
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1 '"substantially dependent on analysis of" the CBA. Adkins v. Mireles, 526 F.3d 531, 539 (9th 

2 Cir. 2008) (quoting Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 220 (1985)). Thus, Plaintiffs 

3 minimum wage claim is preempted by the LMRA. Vadino, 903 F.2d at 266 (FLSA overtime 

4 claim was preempted by LMRA where it was dependent on interpretation of the correct wage rate 

5 under CBA). 

6 In this regard, the Court should also consider the fact that the Minimum Wage 
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28 

Amendment allows unions and employers to completely opt-out of the Minimum Wage 

Amendment. Given a CBA's ability to entirely avoid the application of the Minimum Wage 

Amendment, a CBA preempting a minimum wage claim under particular factual circumstances, 

such as those present here, is utterly unsurprising. See Nev. Const. Art. 15 s. 16(B); see also 

Atchley v. Heritage Cable Vision Assoc., 101 F.3d 495, 500-02 (7th Cir. 1996) (holding that 

claims for unpaid wages under the Indiana Wage Payment Act were preempted by§ 301 because 

interpretation of a collective bargaining agreement was necessary to determine the regularity and 

frequency of wage payments); Gelb v. Air Con Refrigeration & Heating, 356 Ill.App.3d 686, 292 

Ill.Dec. 250, 826 N.E.2d 391, 399 (Ill.App.Ct.2005) (holding a state wage law claim preempted 

by § 301 of the LMRA because adjudication would require the court to interpret terms of a 

collective bargaining agreement "to determine the pay scale for each plaintiff, ... and the amount 

of overtime each plaintiff worked in the relevant time period, and calculate those figures using 

the formula prescribed by the collective bargaining agreement"). Here, analysis of Plaintiffs 

entitlement to state law rights under that state law (the particular minimum wage rate) requires 

interpretation of the CBA, including how the Resolution amended the CBA and resolved past 

claims. Thus, Plaintiffs claims are preempted and cannot proceed. 

b) Determining a Driver's Hours of Work Requires 
Interpretation of the CBA 

Sargeant claims that the issue of whether all putative class members were paid the 

compensation required by the Minimum Wage Amendment can be resolved by a simple review 

of the "number of hours they worked in each applicable pay period, the compensation they were 

paid, and the applicable minimum wage rate." Mot. at 7: 18-19. Defendant has already established 

Page 15 

AA 137



1 

2 
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4 

5 
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9 

10 

that the applicable minimum wage rate is entirely dependent on interpretation of the CBA above. 

In addition, however, the number of hours putative class members worked is also dependent on 

interpretation of the CBA. For example, pursuant to Section 4.5 of the CBA, drivers are to take 

meal and rest breaks, not to exceed one hour in the aggregate. Exhibit 6; Exhibit 7. However, 

Plaintiff contends that he and some other drivers would not take their breaks in violation of the 

CBA. Mot., Exhibit J, ~ 4. In addition, pursuant to Section 4.4, Henderson Taxi may require 

drivers to "report for work not more than fifteen minutes prior to the shift time of each, and an 

employee who fails to report by the required time forfeits any right to work on that day, although 

the Company shall be entitled to utilize him as an extra." Exhibit 6; Exhibit 7. Whether this time 

constitutes hours worked or whether an employee had any hours worked if he waited around to 

be used as an extra requires interpretation of the CBA. This necessary interpretation requires 

Plaintiffs claim be preempted. 

B. Certain Legal Issues Can and Should Be Determined Prior to 
Certification 

1. Should Yellow Cab Be Applied Retroactively to Henderson 
Taxi: No, It Reasonably Relied on Then-Existing Case Law 

In determining whether a judicial decision should only be applied prospectively or 

whether it may be applied retrospectively, the Nevada Supreme Court has stated: 

In determining whether a new rule of law should be limited to prospective 
application, courts have considered three factors: (1) "the decision to be applied 
nometroactively must establish a new principle of law, either by overruling clear 
past precedent on which litigants may have relied, or by deciding an issue of first 
impression whose resolution was not clearly foreshadowed;" (2) the court must 
"weigh the merits and demerits in each case by looking to the prior history of the 
rule in question, its purpose and effect, and whether retrospective operation will 
fmiher or retard its operation;" and (3) courts consider whether retroactive 
application "could produce substantial inequitable results." 

23 Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994) (internal quotations 

24 omitted). More specifically, the Nevada Supreme Court stated that "[t]he overruling of a judicial 

25 construction of a statute generally will not be given retroactive effect." !d. at 406 (citing United 

26 States v. Estate of Donnelly, 397 U.S. 286, 295 (1970)); see also 20 Am. Jur. 2d Courts § 148 

27 (1965) ("A decision that overrules the judicial interpretation of a statute, generally, has only 

28 prospective effect equal to the effect ordinarily inherent in a legislative change of a statutory rule, 
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1 except where the overruling decision declares the statute unconstitutional,9 in which case the 

2 decision may be applied retroactively, to the statute's effective date."). Thus, the Estate of 

3 Donnelly case makes clear that where the issue of retroactivity arises because of a new decision 

4 that overturns a prior judicial decision, the presumption is against retroactive application of the 

5 new decision. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
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27 

28 

Further, "[w]hether a judicial decision should apply retroactively is a matter of judicial 

discretion to be decided on a case-by-case basis." Passarella v. Grumbine, 87 A.3d 285, 307 (Pa. 

2014) (applying similar factors to those stated in Breithaupt, but determining the factors weighed 

in favor of retroactive application in that case). In this case and as against Henderson Taxi, all 

three of the above factors weigh against retroactive application of the Yellow Cab decision and the 

Court should exercise its discretion in this case against retroactivity and not apply Yellow Cab 

retroactively against Henderson Taxi. 

a) Retrospective Application of the Yellow Cab Decision to 
Henderson Taxi Would Produce Inequitable Results 

Henderson Taxi will first address the third factor courts consider regarding whether a 

decision should be applied retroactively because the understanding of this factor affects the 

understanding of the two remaining factors in this particular case and its unique circumstances. 

In this case, the retrospective application of the Yellow Cab decision would be extremely 

inequitable as to Henderson Taxi. As discussed above, Henderson Taxi's primary management 

team was previously involved in litigation that involved this exact issue: whether the taxicab and 

limousine driver exemption from minimum wage was affected by the Minimum Wage 

Amendment. See generally, Lucas v. Bell Trans, 2009 WL 2424557; Exhibit 1, Bell Decl., ~ 2. In 

that litigation, the court expressly found that the Minimum Wage Amendment had not impliedly 

9 Thomas did not declare any portion of NRS Chapter 608 to be unconstitutional. Rather, Thomas declared that 
certain provisions ofNRS Chapter 608, specifically the exemptions under NRS 608.250(2)(e), had been impliedly 
repealed. The Nevada Supreme Court has since clarified that the Constitutional Minimum Wage Amendment only 
supplants NRS Chapter 608 "to some extent" and there is "overlap between the Minimum Wage Amendment and 
NRS Chapter 608". Terry v. Sapphire Gentlemen's Club, 336 P.3d 951,955 (Nev. 2014). 
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1 or otherwise repealed the limousine driver exemption from minimum wage under Nevada law. !d., 

2 at *8 (holding that the Minimum Wage Amendment "did not repeal NRS 608.250 or its 

3 exceptions. Because the [Nevada Wage and Hour Law] expressly states that it does not apply to 

4 taxicab and limousine drivers, the Limousine Plaintiffs cannot sue for a violation of unpaid 

5 minimum wages under Nevada law.") (citing NRS 608.250(2)(e)). As the president of Bell Trans 

6 and Presidential Limousine, the defendants in the Lucas case, Brent Bell was well aware of the 

7 Court's decision that the minimum wage exemptions for taxi and limousine drivers had not been 

8 impliedly repealed by the Minimum Wage Amendment and was governed by it in other business 

9 dealings. 

10 

11 
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Thus, there was a judicial decision on which Henderson Taxi was reasonably entitled to 

and did reasonably rely which held that the Minimum Wage Amendment had not eliminated the 

exemption for taxicab drivers set forth in NRS 608.250. While Plaintiff attempt to allege that 

Henderson Taxi acted wrongfully by not seeking a judicial determination regarding its obligation 

to pay or not pay minimum wages under the Minimum Wage Amendment, the Lucas case was 

express in its decision. As Henderson Taxi relied on a judicial decision holding that the Minimum 

Wage Amendment did not eliminate the exemptions in NRS 608.250(2)(e), retrospective 

application of the Yellow Cab decision would be unjust and inequitable. Thus, the third factor 

weighs heavily in favor of this Court refusing to apply the Yellow Cab decision retroactively. 

b) The Yellow Cab Decision Established a New Rule of Law 
by Overruling Clear Past Precedent on which Litigants 
May Have and Did Rely and Deciding an Issue of First 
Impression 

"A decision announces a new rule of law if it overrules prior law, expresses a 

fundamental break from precedent that litigants may have relied on, or decides an issue of first 

impression not clearly foreshadowed by precedent." Passarella, 87 A.3d at 308 (emphasis added) 

(citing Fiore v. White, 757 A.2d 842, 847 (Pa. 2000)). The Yellow Cab decision did exactly this by 

determining that exemptions from minimum wage that had been part of Nevada law for decades 

had been "impliedly repealed" by the Nevada Minimum Wage Amendment despite multiple 

courts holding to the contrary. Because these exemptions had been long relied upon by the entire 
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limousine and taxicab industry and had stayed on the books as Nevada law up through the Yellow 

Cab decision, Yellow Cab plainly ovenules prior law relied upon by numerous companies 

throughout the state of Nevada. Further, in Lucas v. Bell Trans, discussed above, the court 

analyzed the effect of the Minimum Wage Amendment on the limousine and taxicab driver 

exemption from minimum wage in NRS 608.250(2)(e). The Lucas court considered the language 

of the Minimum Wage Amendment, the language of NRS 608.250(2)(e), and substantial other 

authority before holding "that the [Minimum Wage] Amendment did not repeal NRS 608.250 or 

its exceptions" and that "[b]ecause the [Nevada Wage and Hour Law] expressly states that it does 

not apply to taxicab and limousine drivers, the Limousine Plaintiffs cannot sue for a violation of 

unpaid minimum wages under Nevada law." Lucas, 2009 WL 2424557, *8. As Henderson Taxi's 

management was involved in the Lucas case, Henderson Taxi's management reasonably relied on 

it. Exhibit 1, Bell Decl. ~ 2. Further, state courts and companies routinely look to and rely on 

decisions from the United States District Court for the District of Nevada, demonstrated by the 

fact that various state district courts cited Lucas for this exact proposition and that companies 

beyond Henderson Taxi looked to this decision and relied thereon. See, e.g., Exhibit 3, Greene v. 

Executive Coach & Carriage, 2:09-cv-00466-GMN-RJJ, Dkt. # 16 (D. Nev. Nov. 10, 2009); 

Exhibit 4, Gilmore v. Desert Cab, Inc., Case No. A-12-668502-C. 

Finally, this change in law was not clearly foreshadowed by precedent. The fact that the 

Lucas court expressly analyzed the Minimum Wage Amendment's effect on the NRS 608.250 

exemptions and held that they were not repealed thereby, but rather continued in full force and 

effect, demonstrates that there was no clear precedent foreshadowing the Yellow Cab decision's 

change in the law. Further, after the Lucas decision was issued, multiple other courts followed 

Lucas and found similarly. See, e.g., Green v. Executive Coach & Carriage, 2:09-cv-00466-GMN-

RJJ, Dkt. # 16 (D. Nev. Nov. 10, 2009); Exhibit 4, Gilmore v. Desert Cab, Inc., Case No. A-12-

668502-C. Finally, three of the seven justices of the Nevada Supreme Court dissented from the 

Yellow Cab decision and argued that Nevada precedent required that the exemptions not be 

impliedly repealed and that they should remain in full force and effect. Yellow Cab, 327 P.3d at 

522-524 (Parraguirre, J. dissenting). While a 4-3 decision is clearly binding on all future conduct 
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1 (unless otherwise overturned), the substantial dissent at even the Nevada Supreme Court level 

2 demonstrates that precedent did not clearly demand a decision one way or the other, but that the 

3 issue was not clearly foreshadowed by precedent. Thus, the first element for non-retroactive 

4 application is met and strongly argues for this Court to exercise its discretion in favor of non-

5 retroactivity. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

c) Retrospective Operation of the Yellow Cab Decision Will 
Not Furtherlts Operation 

Cab drivers were exempt from Nevada's minimum wage law for decades. The Nevada 

Supreme Court only recently decided that the 2006 Minimum Wage Amendment impliedly 

repealed this exemption. See generally, Yellow Cab, 327 P.3d 518. This is and will be the case 

going forward barring further amendment to the Nevada Constitution. The Yellow Cab decision 

needs no assistance in furthering its operation as it clearly dictates Nevada minimum wage 

requirements going forward regarding who is and who is not exempt in the taxicab and limousine 

industries. Thus, whether this Comi applies the Yellow Cab decision -retrospectively will in no way 

further the operation of the Yellow Cab decision and will in no way assist cab drivers who are now 

earning the minimum wage (and whose Union obtained a Resolution for them). In fact, 

retrospective application of the Yellow Cab decision against Henderson Taxi will fundamentally 

and necessarily degrade litigants' ability to trust in the finality of judicial decisions. Further, 

refusal to retrospectively apply Yellow Cab does not deny the putative class a recovery because the 

Union has already obtained it for them. Thus, this element leans in favor of non-retrospective 

application of the Yellow Cab decision. 

This case presents a situation where the Court must decide how to use its discretion and 

either apply Yellow Cab retroactively or not. Given that all three of the factors set forth by the 

Nevada Supreme Court in Breithaupt weigh against retrospective application of the Yellow Cab 

decision and the specific unjustness of applying a decision retrospectively to a defendant whose 

management had been a party to and relied on a contrary judicial decision for years, this Court 

should exercise its discretion and not apply Yellow Cab retroactively to Henderson Taxi. 
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2. What Is the Appropriate Statute of Limitations: Two Years 

Resolution of this issue significantly changes the number of people who may be part of 

the action and who would receive notice. It makes no sense to send out notice now to some group 

of people when the actual potential class is likely to be much smaller. 

Plaintiff filed his Complaint on February 18, 2015, in pmi claiming to seek "minimum 

wages owed since November 28, 2006 and continuing into the future ... " under the Minimum 

Wage Amendment. Compl. ~ 18. As such Plaintiff seekS to assert claims going back 
approximately nine years. However, NRS 608.260 provides a two-year statute of limitations for 

minimum wage claims. NRS 608.260. Thus, Plaintiffs' claims beyond February 18, 2013, are 

statutorily barred. As a majority of courts to have considered this precise issue have decided, the 

two-year statute of limitations set fmih in NRS 608.260 continues to apply along with the 

Minimum Wage Amendment and continues to limit Plaintiffs state law claims to the two years 

prior to the filing of Plaintiffs Complaint. Specifically, and as discussed in more detail below, the 

text and history of the Minimum Wage Amendment clearly establish that its reference to "all 

available" and "appropriate" remedies requires it to be harmonized with NRS 608.260 and its two-

year statute of limitations. Indeed, it is the only way to construe the Minimum Wage Amendment 

in a way that is both consistent with its plain meaning and the Court's decisions in Yellow Cab and 

Terry v. Sapphire Gentlemen's Club, 336 P.3d 951 (2014) ("Sapphire") and which avoids absurd 

results. Plaintiffs, in contrast, appear to urge something radically different. By their allegations, 

Plaintiffs propose that the Court find that the Amendment's statute of limitations has somehow 

been expanded. This is entirely illogical and clashes with the Minimum Wage Amendment's plain 

meaning and narrow purpose. This would expand the scope ofliability beyond the two-year period 

of time that employers are obligated to maintain wage records, contravening the due process 

protections in Article 1, Sections 1 and 8 of the Nevada Constitution and the United State 

Constitution. For these reasons, Plaintiffs' construction of the Minimum Wage Amendment is 

26 illogical and cannot be the law. 

27 

28 
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a) NRS 608.260 Has Not Been Impliedly Repealed 

The Nevada Supreme Court addressed implied repeal of a statute or portions thereof in 

Yellow Cab. In that decision, the Nevada Supreme Court clarified: "The presumption is against 

implied repeal unless the enactment conflicts with existing law to the extent that both cannot 

logically coexist." Yellow Cab, 327 P.3d at 521 (citing W Realty Co. v. City of Reno, 172 P.2d 

158, 165 (1946)). However, courts must construe statutes, "so as to be in harmony with the 

constitution" if reasonably possible. ld. (citing State v. Glusman, 98 Nev. 412;651 P.2d 639 

(1982)). As such, the Minimum Wage Amendment impliedly repealed a statute, or subpart thereof, 

if it is "irreconcilably repugnant" therewith and conflicts with the Minimum Wage Amendment to 

the extent that "both cannot logistically coexist." Id. Because it is reasonably possible to do so, 

NRS 608.260 must be construed in harmony with the Minimum Wage Amendment. 

In Yellow Cab, cab drivers brought a class action against Yell ow Cab arguing that they 

had not been paid pursuant to the constitution's minimum wage requirements during the course of 

their employment. Id., at 519. The taxicab drivers argued that the Minimum Wage Amendment 

limited the exemptions from minimum wage by setting forth particular exemptions and not others, 

and thus repealing the exceptions listed in NRS 608.250(2). Jd., at 520. The Nevada Supreme 

Court, compared the Minimum Wage Amendment with NRS 608.250(2) and stated: 

the Amendment imposes a mandatory minimum wage pertaining to all employees, 
who are defined for purposes of the Amendment as any persons who are employed 
by an employer, except for those employees under the age of 18, employees 
employed by nonprofits for after-school or summer work, and trainees working for 
no longer than 90 days. Nev. Const. art. 15, § 16(C). In contrast, NRS 608.250(2), 
which was enacted prior to the Minimum Wage Amendment, excludes six classes 
of employees from its minimum wage mandate, including taxicab drivers. 

Yellow Cab, at 521. 

The Yellow Cab Court then reasoned that because the Amendment created a "broad 

definition of employee and listed very specific exemptions necessarily and directly in conflict with 

the legislative exception for taxicab drivers established by NRS 608.250(2)(e)," the two were 

"irreconcilably repugnant," such that both could not stand together. I d., at 521 (emphasis added) 
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1 (quotations and citations omitted). Thus, the Yellow Cab court determined that NRS 608.250(2) is 

2 impliedly repealed by the Minimum Wage Amendment. Id., at 521. 

3 The Nevada Supreme Comi reaffirmed its Yellow Cab reasoning in Sapphire and held that 

4 the Minimum Wage Amendment only supplants the statutory minimum wage laws in NRS 608 "to 

5 some extent." Sapphire, 336 P.3d at 955. That "extent" is limited to the exemptions that were 

6 previously set forth in NRS 608.250(2). It does not extend to statutes which are easily harmonized 

7 with the Minimum Wage Amendment, including the remainder ofNRS 608. See, Yellow Cab, 327 

8 P.3d at 521 ("The presumption is against implied repeal unless the enactment conflicts with 

9 existing law to the extent that both cannot logically coexist.") For example, in Sapphire, the Court 

1 0 noted that the Minimum Wage Amendment contained a definition of "employer" which 

11 overlapped to some extent with the definition set forth in NRS 608.011. 336 P.3d at 955. 

12 Nonetheless, the Sapphire court implicitly approved of the "Department of Labor continu[ing] to 

13 use the definition of "employer" found in NRS 608.011, not that in the Minimum Wage 

14 Amendment." Id. Thus, despite providing a definition for employer, because· it was not 

15 irreconcilably repugnant to NRS 608.011, the Supreme Court did not find that NRS 608.011 had 

16 been impliedly repealed. See id. 

Applying Yellow Cab and Sapphire, it is clear that NRS 608.260 can and therefore must 

§ 18 be read in harmony with the Minimum Wage Amendment. NRS 608.260 and the Minimum Wage 

if 
19 Amendment address entirely different aspects ofNevada's minimum wage scheme. The Minimum 

20 Wage Amendment establishes the minimum wage now applicable and who is entitled to receive it. 

21 NRS 608.260 provides the limitations period for minimum wage violation claims. Therefore, 

22 unlike the statute at issue in Yellow Cab, NRS 608.260 does not provide for "very specific" 

23 regulations "directly in conflict" with the Amendment. See id. at 521. Accordingly, NRS 608.260 

24 must be construed in harmony with the Amendment. 

25 

26 

27 

28 

b) The Minimum Wage Amendment Largely Embraces 
NRS Chapter 608's Existing Scheme 

The Minimum Wage Amendment contains a private right of action, but does not contain 

an independent statute of limitations. Nonetheless, the Minimum Wage Amendment limits its 
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private cause of action to remedies already "available" and "appropriate" under the law, impliedly 

adopting those aspects ofNRS Chapter 608 that are not contrary to its own text. See Const. Article 

15, Sec. 16(B). In interpreting the constitution, courts seek "to determine the public understanding 

of [the] legal text" leading up to and "in the period after its enactment or ratification." Strickland 

v. Waymire, 235 P.3d 605,608 (Nev. 2010) (citations omitted). The text itself is the starting point 

of this analysis and "must . . . not be read in a way that would render words or phrases 

superfluous[.]" Blackburn v. State, 294 P.3d 422, 426 (Nev. 2013). Because the "Constitution was 

written to be understood by the voters; its words and phrases were used in their normal and 

ordinary, as distinguished from technical meaning." !d. (citing District of Columbia v. Heller, 554 

U.S. 570 (2008)). If a provision's "language is clear on its face," the analysis is at an end. 

Strickland, 235 P.3d at 608 (internal quotation omitted). 10 If, however, the language requires 

further interpretation, the Court looks to "history, public policy, and reason for the provision." 

Landreth v. Malik, 251 P.3d 163, 167 (Nev. 2011) (citation omitted). 

While the Minimum Wage Amendment does not expressly include a statute of limitations 

within its text, it is incorrect to believe it is entirely silent on this matter. Article 15, Section 16(B) 

provides, in part: "An employee ... may bring an action ... and shall be entitled to all remedies 

available under the law or in equity appropriate to remedy any violation of this section .... " 

(Emphasis added.) Thus, statutes of limitations and the time-period in which a party may recover 

are issues covered by the Minimum Wage Amendment by reference and incorporation. 

Accordingly, the critical issue is determining what voters meant when they limited claims under 

the Minimum Wage Amendment to "available" and "appropriate" remedies under the law or in 

22 equity. 

23 The meaning of the Minimum Wage Amendment's reference to "remedies available under 

24 the law or in equity appropriate to remedy" a violation is plain. The meaning of the words 

25 

26 

27 

28 

10 "Rules of statutory construction apply to constitutional interpretation." Stickland, 235 P.3d at 611 n. 2 (citation 
omitted). 
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"available" and "appropriate" are determined by their "normal and ordinary" meaning. Strickland, 

235 P.3d at 608. The meaning can be further interpreted in light of the fact that the Minimum 

Wage Amendment amends the state's wage laws. See, e.g., State v. Fallon, 685 P.2d 1385, 1389-

91 (Nev. 1984) (provisions in a common statutory scheme should be interpreted harmoniously). 

Looking to its normal and common meaning, "available," means "suitable or ready for use," 

"readily obtainable," etc.ll "Appropriate", in turn, means "suitable or fitting for a particular 

purpose, person, occasion, etc."12 Here, the remedies that are and were suitable and ready for use 

at the time of the Minimum Wage Amendment's passage are NRS Chapter 608's existing 

provisions that do not expressly conflict with the Minimum Wage Amendment. These include, 

among other provisions: 1) NRS 608.115's requirement that employers maintain wage records for 

two years; and 2) NRS 608.260's two-year statute of limitations period for minimum wage claims 

that mirrors the statutory recordkeeping requirement. Further, the two-year statute of limitations is 

the appropriate time period because it fits with the purpose of the statutory tequirement that 

employers maintain wage records for a period of two years. Any statute of limitations beyond two 

years cannot reasonably be considered appropriate given this statutory framework and the limited 

requirement for employers to maintain wage records for only two years. 

Any attempt to expand the statute of limitations period for minimum wage claims under 

the auspices of the Minimum Wage Amendment would, in actuality, remove the words "available" 

and "appropriate" from the Minimum Wage Amendment or strip them of all meaning. See Albios 

v. Horizon Cmtys., Inc., 132 P.3d 1022, 1028 (Nev. 2006) ("[W]e constme statutes such that no 

part of the statute is rendered nugatory or turned to mere surplusage."). Any lengthened statute of 

limitations period would not be consistent with the Minimum Wage Amendment, nor would it be 

appropriate. Rather, courts must harmonize the Minimum Wage Amendment with NRS 608.115 

11 Available at: http://www.dictionary.com, accessed June 5; see also Merriam-Webster's Collegiate Dictionary 
(11th ed. 2007). 
12 Available at: http://www.dictionary.com, accessed June 5; see also Merriam-Webster's Collegiate Dictionary 
(11th ed. 2007). 
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1 and NRS 608.260, and continue to limit minimum wage claims to the two-year period in which an 

2 employer must maintain wage records. Harmonizing these provisions is the only way to give 

3 effect to Article 15, Section 16' s language concerning "all remedies available" and "appropriate." 

4 See Blackburn, 294 P.3d at 426. 

5 

6 

c) NRS 608.260's Reference to NRS 608.250 Does Not 
Create Conflict between NRS 608.260 and the Minimum 
Wage Amendment 

7 Plaintiffs may assert that NRS 608.260's reference to NRS 608.250(1) somehow requires 

8 that NRS 608.260 be considered impliedly repealed in total because the procedure set forth in 

9 NRS 608.250(1) to set the minimum wage no longer exists. This argument is incorrect. NRS 

10 608.250(1) states in pertinent part: "the Labor Commissioner shall, in accordance with federal 

0 
11 law, establish by regulation the minimum wage which may be paid to employees in private 

tn 
\0 

-;I 12 employment within the State." Thus, every year, the Labor Commissioner issues a bulletin and 
~~ ~ 
:j £ "7 § 13 announces the state's minimum wage. NRS 607.100. This procedure is precisely that which is 
E-- -g Cr') 1:-

~ ~ ~ ; 14 contemplated by NRS 608.260 which references, "the minimum wage prescribed by regulation of = -~ > ~ 
~ o z. ~ 15 the Labor Commissioner pursuant to the provisions of NRS 608.250." See NRS 608.260. The 
""d~o 

~ o oiJ\0 z 0 (L) "7 
~ ~ > cf- 16 Minimum Wage Amendment simply substitutes one procedure for producing the 

-cn\0 
..:l ·- ro \0 ..:l::C:...:l,.-. o ~ 8 1 7 bulletin/publication of minimum wage for another procedure. 
""'"tn r:--
~0\ '--

~ 18 Moreover, the Labor Commissioner enforces Nevada's minimum wage pursuant to NRS 
0 

0:: 
19 608.270. Like NRS 608.260, NRS 608.270 specifically references NRS 608.250. Therefore, if 

20 NRS 608.260 is voided due to its reference to NRS608.250, then NRS 608.270 is also voided and 

21 the Labor Commissioner has no authority to enforce the minimum wage. This, of course, is not the 

22 law. The Labor Commissioner is designated with the authority to set the minimum wage rate 

23 under NRS 607.100 and to enforce the minimum wage under NRS 608.270Y The fact that the 

24 Labor Commissioner's regulations must also comply with the Nevada Constitution is not 

25 

26 

27 

28 
13 The Labor Commissioner prescribes the minimum wage pursuant to NAC 608.100. 

Page 26 

AA 148



1 something new only required by the Minimum Wage Amendment. The Labor Commissioner's 

2 pronouncements have always had to comply with the constitution. Now, there is simply one more 

3 element to that: the Minimum Wage Amendment now provides specific minimum wage 

4 requirements and the Labor Commissioner's regulations must additionally comply with those 

5 requirements. Accordingly, NRS 608.260's reference to NRS 608.250 and the Labor 

6 Commissioner is not improper and in no way renders NRS 608.260 in conflict with the Minimum 

7 Wage Amendment any more than renders NRS 608.270 in conflict. 

8 In sum: the Minimum Wage Amendment provides for how the minimum wage shall be 

9 set and for damages in minimum wage violation claims based on NRS Chapter 608. NRS 608.260 

1 0 sets forth the statute of limitations for the damages in minimum wage violation claims. Thus, there 

11 is no conflict between the two. 

d) When the Constitution Does Not Provide a Statute of 
Limitations, the Nevada Supreme Court Looks to the 
Most Analogous Statute of Limitations 

Where a constitutional provision provides a right of action but does not set forth a statute 

15 of limitations, the Nevada Supreme Court has avoided looking to NRS 11.220's catchall provision 

16 to limit the cause of action. Rather, the Nevada Supreme Court has identified and applied the 

17 limitations period applicable to a similar statutory claim to the constitutional claim. For example, 

§ 18 in White Pine Lumber Co. v. City of Reno, 801 P.2d 1370, 1371 (Nev. 1990), the Nevada Supreme 

if 
19 Court considered the statute of limitations that would apply to a constitutional takings claims. The 

20 White Pine court held that the statute of limitations for Nevada's civil adverse possession statute 

21 also applied to wrongful takings claims. !d. The White Pine court specifically rejected the use of 

22 the state's "catch all" statute of limitations because it was inconsistent with the nature of the 

23 claims before the court. This approach is consistent with federal law and is how this court should 

24 proceed here. See, e.g, Wilson v. Garcia, 471 U.S. 261, 279-80 (1985) (the appropriate statute of 

25 limitations for a constitutional tort is the most analogous statute of limitations). Thus, this Court 

26 should apply the statute of limitations set forth in NRS 608.260. 

27 

28 
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e) Public Policy and Due Process Concerns Mandate 
Harmonization 

Harmonization of the Minimum Wage Amendment and the existing provisions in NRS 

Chapter 608 is also required by public policy concerns. Statutes of limitations exist to limit the 

ability to bring stale claims and to allow pmiies to be free of fear of stale claims for which they no 

longer have evidence to defend themselves. See State Indus. Ins. Sys. v. Jesch, 709 P.2d 172, 175 

(Nev .J9&~}.Thi§ cqnstraint is dire~tlytit;:clt<) cil!e pr()~t;:ss~()nsiderations. For example,li111itatig11~ .. .. . _ 

periods serve an express evidentiary purpose in that they reduce "the likelihood of error or fraud 

that may occur when evaluating factual matters occurring many years before. Memories fade, 

witnesses disappear, and evidence may be lost." !d. In addition, statutes of limitations "assure a 

potential defendant that he will not be liable under the law for an indefinite period of time." !d.; 

see also American Pipe & Canst. Co. v. Utah, 414 U.S. 538, 554 (1974) (the "right to be free of 

stale claims in time comes to prevail over the right to prosecute them"). 

That the Minimum Wage Amendment and NRS 608.260 concern wage and hour claims 

only increases the importance of the statutory limitations period. Claimants are unlikely to 

remember the specific hours worked in a given workweek several years after having done the 

work. Turnover, heavy turnover in many industries, affects witness availability and limits a 

defendant's ability to defend itself. In Nevada, NRS 608.115 (3) only requires employers to 

maintain wage records "for a 2-year period following the entry of information in the record." If 

any limitations period applied to minimum wage violation claims other than a two-year period, the 

Amendment would create due process concerns as well as a gaping, irrational hole in the statutory 

scheme. Such a conclusion would establish a system in which an employer's compliance with 

statutory record keeping obligations would be entirely insufficient to defend against potential 

minimum wage claims outside of the two-year period and may expose the employer to claims of 

spoliation or a burden shifting argument. See generally Anderson v. Mt. Clemens, 328 U.S. 680, 

686-87 (1946). Such a result is irrational and conflicts with due process. 

Employers cannot be required to operate under the perpetual risk that they may be 

subjected to state wage and hour class actions brought by employees employed long ago. These 
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1 considerations underpin NRS Chapter 608 and the laws of Nevada's neighboring states, all of 

2 which apply shorter limitations periods for minimum wage violations than Plaintiffs contend 

3 should apply in Nevada. See, e.g, Utah Code Ann. § 34-40-205 (two year statute of limitations on 

4 wage claims); Cal. Code Civ. P. § 338(a) (three year limitations period applicable to most claims 

5 for unpaid wages). 

6 f) Application of Any Other Limitations Period Is Absurd 
------------ ------------------------

7 When analyzing language the Court "seeks to avoid interpretations that yield 

8 umeasonable or absurd results." JE. Dunn Northwest, Inc. v. Corus Construction Venture, LLC, 

9 249 P.3d 501, 505 (2011) (citation omitted). In seeking to avoid umeasonable results, laws 

10 addressing the same subject should be construed harmoniously unless there is an express conflict. 

Presson v. Presson, 147 P. 1081, 1082 (Nev. 1915) ("Being in pari materia, the two acts must be 

read and construed together, and so harmonized as to give effect to them both, unless the latter 

act expressly repeals the former, or is so repugnant to it that the former should be held repealed 

by implication."). 14 

As regards the Minimum Wage Amendment, adopting anything other than the two-year 

16 statute of limitations in NRS 608.260 is umeasonable and absurd because it renders the terms 

17 "available" and "appropriate" nugatory. Such a rule would ignore the fact that causes of action 

~ 18 which can be brought without regard to a limitations period exist only when the Legislature has 
0 

...c:: 
p... 

19 specifically and expressly provided for an unlimited period that the claim is not subject to a 

20 limitations period. Cf NRS 11.290 ("in actions brought to recover money or other property 

21 deposited with any bank ... there is no limitation"). 

22 

23 

24 

25 

26 

27 

28 

14 The Minimum Wage Amendment and NRS 608, in particular NRS Sections 608.250-.290, address the same 
subject matter-minimum wage. As a consequence, the provisions must be read and construed together, and 
harmonized in a way that gives effect to them both, unless there is an express conflict. Sapphire recognizes this 
principle by noting, "Still, because of the overlap between the Minimum Wage Amendment and NRS 608, the 
Minimum Wage Amendment's definition of employer could be instructive .... " 336 P.3d at 955. 
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If the Minimum Wage Amendment's supposed silence on a subject were considered 

authoritative and sufficient to require the implied repeal of NRS 608.260, the Minimum Wage 

Amendment's silence regarding the other enforcement provisions in NRS Chapter 608 would 

require their repeal as well. For example, NRS 608.270 and other administrative enforcement 

mechanisms would necessarily be repealed. There is no way to meaningfully distinguish NRS 

608.260 from provisions such as NRS 608.270, which allows the Labor Commissioner to enforce 

the minimum wage. The fact that these statutes speak to a broad class of defined or inchoate 

remedies creates the same "conflict" that allegedly exists between NRS 608.260 and Minimum 

Wage Amendment. Such reasoning is unsustainable. 

g) The Majority of Other Courts to Consider this Issue 
Have Held that the NRS 608.260 Limitations Period 
Applies 

This issue has already been addressed by multiple lower comis. Of these, Henderson Taxi 

is only aware of one decision wherein the Court determined that anything other than the two-year 

statute of limitations set forth in NRS 608.260 applies, and in that case, the court still limited the 

statutory period to four-years rather than the plaintiffs request for an unlimited statutory period. 

The following cases have held that the statute of limitations period for minimum wage claims 

remains two years: 
• McDonagh v. Harrah's Las Vegas, Inc., Case No. 2:13-cv-1744 JCM-CWH, 2014 

U.S. Dist. Lexis 82290, *11-12 (June 17, 2014) 
• Rivera v. Peri & Sons Farms, Inc., 805 F. Supp. 2d 1042, 1046 (D. Nev. 2011) 

(aff'd at 735 F.3d 892, 902 n.7 (9th Cir. 2013)) 
• Williams v. Claim Jumper Acquisition Co., LLC, Eighth Judicial Dist. Ct. Case 

No. A-702048 (Exhibit 14)15 

• Tyus v. Wendy's of Las Vegas, Inc., Case No. 2:14-cv-00729-GMN-VCF, 2015 
WL 1137734, *3 (D. Nev. March 13, 2015) ("Unlike the statutory provision in 
Thomas, the Court finds that the two-year statute of limitations period found in 
NRS 608.260 does not necessarily and directly conflict with the Minimum Wage 
Amendment, which would make it ineconcilably repugnant. Rather, the statutory 
provision can be construed in harmony with the constitution.") 

15 As matters of public record and judicial decisions, the Cowt may take judicial notice of these decisions. 
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• Perry v. Terrible Herbst, Inc., Eighth Judicial Dist. Ct. Case No. A-704428 
(Exhibit 15) 

• Franklin v. Russel Road Food & Beverage, LLC, Eighth Judicial Dist. Ct. Case 
No. A-709372 (Exhibit 16) 16 

The following cases are, to Defendant's counsel's knowledge, the cases that have applied 

anything other than a two-year statute of limitations: 

• Diaz v. MDC Restaurants, LLC, Eighth Judicial Dist. Ct., Case No. A-701633 
(four-year statutes of limitations) (Exhibit 17) 

··--• ··Perera v. WesternCabCo:; Eighth Judicial Dist CL Case No. A-707425 ··Bell 
Case (four-year statute oflimitations) (Exhibit 18) 

• Sheffer v. US Airways, Inc., 2015 WL 345192 (D. Nev. June 1, 2015) (finding a 
three-year statute of limitations) 

It is telling that the majority of courts to examine this issue have determined that a two-

year limitations period applies. However, the fact that there is no consensus also demonstrates 

that this is a complex legal issue that will need to be resolved by the Nevada Supreme Court. As 

the Nevada Supreme Court is set to rule on this issue in Williams, Supreme Court Case No. 

66629, the Court may stay this case pending the resolution of this issue. 17 This decision will 

dictate what amount of discovery is appropriate and prevent the parties from engaging in 

unneeded and costly discovery battles and obviate the need to send out amended notices in the 

future-a costly endeavor. 

3. Should the Court Equitably Toll the Statute of Limitations: No, 
Henderson Taxi Provided the Constitutionally Required Notice 

Henderson Taxi has always abided by its duty to provide legally required notices to its 

employees. In this instance, Plaintiff contends that Henderson Taxi cab drivers were entitled to 

written notification of minimum wage rights and rates and that the question of whether 

Henderson Taxi provided such notices is a common question or law applicable to each member 

of the putative class. See Mot. at 10-11. In addition, Plaintiff argues that if Henderson Taxi did 

not provide such notice, the statute of limitations on Plaintiffs claim should be tolled. The simple 

16 Defendant contends that this is the most thorough and well-reasoned analysis yet on this subject. 
17 The Supreme Court has ordered oral argument be set for the next available calendar in Williams. 
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fact is that, contrary to Plaintiffs baseless assertion, Henderson Taxi has complied with this duty. 

To do so, Henderson Taxi has posted all required notifications in poster form in the drivers' 

check-in and check-out room since well before the Minimum Wage Amendment became 

effective. See NRS 608.013; see also Exhibit 2, Knapp Decl., ~ 9; Exhibits 19-20, photographs 

of the posters posted at Henderson Taxi and demonstrating their location. 

The posting of this information in written form as provided by the Labor Commissioner 

satisfies Henderson Taxi's duty to provide notice as a matter of law and renders Plaintiffs cited 

case law (regarding failure to post) irrelevant. See Exhibit 2, Knapp Decl., ~ 9; Exhibits 19-20. 

Any contrary decision would diminish employer's ability to rely on the Federal Department of 

Labor and the Nevada Labor Commissioner's Office and would create much stricter and more 

difficult notification requirements than actually exist. See generally, NRS Chapter 608; NAC 

Chapter 608; Nev. Const. Art. 15, s. 16(A). If the putative plaintiffs were unable to determine 

from these notices that they may have been entitled to minimum wage, that is the fault of the law 

having been confusing and, as the Nevada Supreme Court recently determined in Yellow Cab, 

contradictory. Rather than simply arguing for notice, it seems that Plaintiffs counsel seeks to 

imply a duty on Henderson Taxi to have interpreted and explained the law to its drivers. This 

would have been improper and unlawful. Henderson Taxi could not have been required to 

provide its drivers with legal advice regarding the continued applicability of the NRS 608.250 

exemptions. For example, such advice likely would have constituted the unauthorized practice of 

law, NRS 7.285, and, had Henderson Taxi provided its drivers the advice it believed to be 

accurate, i.e., that the Minimum Wage Amendment did not impliedly repeal the NRS 608.250 

exemptions, Plaintiffs counsel would now be accusing it of having lied to and defrauded its 

employees. As such, Henderson Taxi could only have been required to post written notice of the 

minimum wage and it complied with the Minimum Wage Amendment's mandate regarding 

notice by having presented the legally required notices and posters. Thus, there is no basis to toll 

the statute of limitations based on Plaintiffs incorrect assertion that Henderson Taxi did not 

provide notice of the minimum wage to its employees. 
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