QUALIFICATION OF EMPLOYEES

10.1 Al any Uime an employee fails to maintain all the qualifications described herein,
his employment shall automatically terminate.

10.2  Every emplovee must remain capable of satisfving the physical requirements of
any reguiatory authority which from time to time has jurisdiction over such matters, but
in any event every employee must remain capable of satisfying physical requirements
no less stringent than those pursuant to Chapter 706 of Nevada Revised Statutes as
gffective on the date In question,

10.3 At any time, the Company may reguire any employee o submit to examination {0
determine his physical gualifications. If such action is not more offen than once when
hived and thereafter as required by regulatory authority, such examinations shall be at
the expense of the employee. Examinations required by the Company at ather times
shall be at the expense of the Company, and the Company shall specily the docior who
shall conduct the examination. When, after examination, the doctor will not certify that
the employse can perform the essential function of the position with or without
reasonable accommodation, the matter shall be considerad closed unless the Union
submits a written objection within five (5} days {excluding Saturday, Sunday, and legal
holidays), and in which event final disgosition shall be made by a doctor chosen by
mutual agreement of the Company and the Union (and compensated by the employee).

10.4  Any ather provision of this Agreament notwithstanding, svery employee must
maintain a minimum work record, which for the purpose of this articls is deemed to be
at least one hundred fifty (180} full shifts during the period described in Section 18.2(a),
if he was emploved on or before the first day of that period. An absence for one
hundred twenty (120} consecutive days for any purpose or purposes whatscaver
constitutes a fallure to satisfy a minimum work record; continuous work on 2 regular ful
time basis ends such absence. The Company may make axceptions to the application
of this section on a case by case basis.

10.5  Every employee must bacome and remain possessed of a valid Nevada Motor
Vehicle Operators License of the class required by the laws of the state, neither
suspended nor revoked nor against which nine (8) or mors poinis have besn assessed
in any twelve (12} month periocd. Employees who losa their lcense or allow their licenss
to expire are subject to disciplinary action under Section 14.3b of this Agreement.

10.8 Every employee must become and remain possessed of a valid Taxicab Driver's
pamit as now issued by the Taxicab Authority, and as may from ime to time be issued,
under whatever designation, by such regulatory authorities as may at the time have
jurisdiction over such maiters, neither suspended nor revoked, Employses who lose
their permit or allow their permit {o expire are subject fo disciplinary action under
Section 14,3k of this Agreamaent,
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10.7 (@} Atany time the Company may adopt and require any employee 1o
participate in a Drug and Alcohol Screening FProgram (hereinafter referred to as “The
Frogram™). The Program may raguire testing for the following reasons: before or at the
time of hire, following an accident or injury, random or upon suspicion by a supervisor.
The expense of testing before or at the ime of hire shall be paid by the employse. The
sxpense of tasting at the time of an accident or Injury, for random or when requested by
a supsrvisor, shall be paid by the Company. The expenss of a refest, requesiad by the
amployes to chalienge the resuits of the Company test, shall be paid by the employee.

- {b) Every employes must remain medically qualified fo operate a commercial
motar vehicle. A person who tests positive for the use of controlied substances, axcept
as provided in The Program is medically ungualified to oparale a coramaercial motor
vahicla.

LEAVE OF ABSENGE

11,1 After the completion of each full year of employment, each employes shall be
entitted to a leave of absence, which may or may not be taken at the same time as
vagation leave. Such leave shall be unpaid leave,

1.2  Any leave of absence shall be one unbroken period, and only one such leave
may be laken any year.,

11.3 Each employee shail be entitled to 2 leave of absence of & maximum length of
thirty five {35) days.

11.4 Leaves of sbsence are not cumulative.

11.5 Before taking his leave of absence, each employes must obtain the Company's
Where two or more employees desire leaves of absence at the same time, and the
Company is unwilling to approve all applications, preference shall be given In order of
saniority, except that no employes may exercise his seniority in this manner where the
amployee who would be danied the leave of absence oblained sarlier approval and the
baginning of the proposed leave is less than 80 days distant.

11.8  Where one or more employees desire vacation leave at the sams time that one
or more empioyees desire leave of absence, and the Company is unwilling to approve
alt applications, preference shall be given o requests for vacation leave,

11.7  The employment of any smpioyes who, while absent on lsave of absence
engages in activity which constitutes the sale of his services, shall automatically
terminate.
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A1 R _The employmant of any employes who fails 1o report for work punctually
following his leave of absence shall automatically terminate, unless the leave is
extended by the Company in writing.

11.8 A leave of absence without pay shall be granted for a death in the drivar's
irmmediate family (spouse, child, parent, grandparent, brother or sister). As soon as
possible, the driver shall provide suitable proof as to the need for such leave. A driver
shall receive up to seven {7) full shift credits for shifts ordinarily worked while absent in
accordance with this section for the purposes of Article ViL

11.10 i an employee is called for jury duty, he shall be granted such period of unpaid
leave 33 may be required. This leave shall not be considersd a “Leave of Abseance”,
For the purposes of Saction 10.4, an emplovee will be considered to have completed
shifts he would ordinarily have worked while absent on jury duty. The employee will
provide suitable proof for the length of absence upon request. Pursuant o NRS 6,190
a driver must notify the Personnel Manager no later than three (3) business days prior
1o the scheduled reporting date. Failure to do so may result in disciplinary action.

ARTICLE Xi

MEDICAL LEAVE

12.1  Any smployes who requires medical services for which the employee is entitled

Leave Act (FMLA) shall be eligible for 8 medical leave.

12.2 s the emploveg's responsibility to provide the required documentation to
substantiate the need for any medical leave o the Vice President Human Resources
within the required time. Failure to do s0 is considerad a resignation of employment.

12.3  An employee who fails to retum to work immediately following the expiration of
FMLA or conclusion of medical leave as delermined by the physician’s reports shall be
considered 1o have resigned his position with the Company.

13.1 The Company and the Union agree that the grievance and arbitration procedures
set forth in this Agreement shall be the 20le and exclusive means of resolving ali
grigvances arising under this Agresment, and further, that administralive and judicial
ramadiss and procedures provided by law shall be the sole and exclusive means of
settliing ail other disputes between the Union and the Employer. Accordingly, neither
the Union nor any employee in the bargaining unit covered by this Agreement will
instigate, promote, sponsor, engage in or condone any sympathy strike, picketing,
stowdown, work stoppage, or any other interruptions of work or interference with the
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punishiment, in one or more cases may not serve to astep the Company from assessing
maximum punishmeant in other similar cases, nor serve as evidences of dissrimination,
14.3 The maximum disciplinary action which may be {aken shall be:
{&) for Minor Offenses - a warning for the first offense, five days disciplinary
layoif for a second like offense in any six manth period, and discharge for
a third like offense in any s month period;

(b}  for Major Offenses - ten days disciplinary layoff for the first offenss, and
discharge for a second like offense in any six month period; and

(¢}  for Intolerable Offenses - discharge for the first offense.

14.4  Minor Offenses are those which individually do not constitute either a Major
Offense or an intolerable Offense,
145 Major Offenses are those of a very serious nature, but which do not constitute
intolerable Offenses, and by way of exemplification rather than limitstion, include the
following:

{a) insubordination;

{h}  offensive actions or speech on Company premises or offensive speech on
the radio;

{6y careless or reckless action causing damage to Company propetty;

o
(A
St

failure {o report for work;

(@)  conviction in 8 court of law for a gross misdemeanor;

) offensive actions or speech in a public place, whila on duty;

{gy driving in an unsafe mannear;

{hy  inability to work and/or completa shift due to expitation of Taxicab Driver's
Fermit as ssued by the Taxicab Authority or any such regulatory authority
having jurisdiction over such matters;

{H inability to work and/or complete shift due to expiration of Nevada Motor
Vehicle Operator's License of the class required by the laws of the state.

14.8 Intolerable Offenses are those which would be considered such by a prudent

man, and by way of exemplification rather than Smitation, include the following:
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{(a}  gross insubordination;

(b}  gambling while on duty;

{c} dishonesly;

{dy  driving In a recidess manner,

{@} driving in an unsafe manner resulting in an accident;

reasonable time befors coming on duty;
() fighting while on duly, except in self-defense;
{hy  abuseof a customer;
(N asbuse of Company eguipmant;

()  disloyalty;

(K} refusal to fransport sobar and orderly patrons,

)] failure o report an acecident immediately, or any other material deviation
from the Company's presoribed accident procadures, including moving a
cab fram the scene of an accident without Company permission, or at the
direction of police, fire department, Taxicab Authority, or hotsl sacurity;

{m} fallure to report loss of or damage to passengers' possessions,
immediately as he becomes awara of such foss or damags;

{ny  conviction for a felony;

{0y  diverling trade from one business astablishmant to another;

{py  thres (3) like or uniike Major Offensas within any twelve-month period; or
{q)  six {8} ke or unlike Minor Offenses within any twelve-month period.

14.7 By way of exemplification rather than limitation, gross insubordination is deemed
to includs:

(a)  verbal or physical abuse of g Company official; andior
(b}  action which jecpardizes tha Company or s rights, privileges, or goodwil,

done deliberately to injure the Company or in reckless disregard of the
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passible effect on the Company.

14.8 in addition to other acts which might constifuile dishonesty, the following ars
deemed {0 be dishonesty;

{8y failure to remit to the Company, immediately following the end of the shift
all fares and the trip sheef;

(b}  the making of any false or misleading statement on employment
application, trip sheel, or accident report, or atharwise giving false
information to the Company, andfor

(¢}  failure, while the taxicab is engaged, to activate the meter properly in
avery respecth

As used in Section 14.8(a) above, "all fares® excludes any fare which the customer
rafuises to pay when the driver provides evidence that the police have been notlified,

148 As uged in this article, “while on duty” inciudes funch breaks and other breaks.

by the Company pending disposition of the charges against him. I found Innocent by
the Court, he shall be reinstated by the Company with no loss of seniority, but shall not
be entitled to any wages or benefits for the period of his suspension.

14.11 i a driver fails {0 report for work or obtain permission {o be absent, each day of
such fallure constitutes a separats offense under Saction 14.5(d).

14.12  In the evant of the refusal by an employee to sign a written disciplinary notice,
only acknowledging delivery of the notics to him, the employes may be denied work
until he so signs. Wrilten disciplinary notices shall plainly state that signing of the
natice is not an admission of guilt,

ARTICLE XV

GRIEVANGCE

to the no strike/no lockout provisions.

16.2 A grisvance involving discharge of any employse shall be brought directly to
Step 2 and must be filed within five (5) days of discharge.

15.3 A grievance not involving discharge shall be without effect unless filed within ten
{10) days from the date the complaining party discoverad the facts or should have
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discavered the facts giving rise to the grievance,

18.4 Al grievances taken beyond Step 1 must be presented inwriting. At Step 2, the
written grievance may be in memorandum form, 1o provide a record. For Step 3, the
written grievanoe must state clearly, fully, snd unambiguously:

(@)  the exact nature of the grievance;
{b}  the act or acts complained of and when they occurred;

(¢} the identity of the employse or employeas who ¢lgim to have besn
aggrievead,

()  the provisions of this Agreement claimed to have been violated; and
{e} the remedy soughi, specific in avery detail.

Satisfaction of these specifications shall be judged by the highest standards. The
written grievance should be easily understood in every respect, and if the Company
does not easily understand the written grievance, it shall request in writing and receive
written clarification from the Union. Unless otherwise agreed, grievances not brought
within the time and manner prescribed, or processed within the time and manner
prescribed, shall be invalid and there shalt be no right of appesat by any party involved.

15.5 Siep 1. The employee who has g grievance shall discuss it with the appropriste
Company represantative. If the grievance is not settled at the Step 1 mesting, i may
be appealed by the Union in writing to Step 2 within five {8) days of the Step 1 mesting.

166 Step 2. The Union representative and the Company representative shall meet
within fen (10) days of the written notice demanding the Step 2 procsdure, and will
discuss the grievance. If the grisvance is not disposed of to the satisfaction of the
Union at Step 2, the grievance may be appealed 1o Step 3 by the Union filing a written
appes! to the Company within five (5} days after the Step 2 mesling.

18,7 Slep 3. Within five (8) days after delivary of the appeal from Step 2, the parties
(the Company represented by the Company President or his c’easgnea and the Union
reprasented by the Nevada representative or his dasignee) will meet fo attempt o settle
the grisvance. I the grievance is not disposed of to the satisfaction of the Union, the
grievance may be appealed to arbitration by the Union lodging g written appeal with the
Company within five {58) days of the Step 3 meetling. If the Union does not appeal the
Company's action to arbitration, it will be deemed to have concurrsd in that action, and
this disposition shall be final and pinding upon all parties.

15.8 The reschution of a grievance shall not be precedential, nor have retroactive
effect in any other case.
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15.9  As used in this article, "days” does not include Saturday, Sunday, or legal
holidays.

15.10  The parlies may, by mutual agreement, waive any time limits provided herein,
on a case by case hasis.

15,11 The Emplover may require employees and employse applicands, as a
condition of employment or of continued amployment, 1o execute in partial |
consideration for his employment or continusd employment, an agreement that during
his probation period his amployment shall be "at will,” and that after his probation period
he shall be limited for redress of all grievances to the grievance machinery contained
nerein, and shall not under any circumsiance sesk any other remedy, including action
at law, except for allaged violation of statute law.

ARTICLE XWi

ARBITRATION

18.1 The parties shall endeavor to gelect an arbitrator by mutual agreemsnt,
However, if they are unable, the arbitrator shall be seilacted in the following manner.
The Federal Mediation and Concillation Service ("F.M.C.8.”y shall be called upon o
supply a panel of five names. If either party Is not satisfied with the panel, a second
panel shall be obtained from the BF.M.C.8,, from which the parties shall make a
seleclion in the manngr provided herein. The F.M.C.S. shall be required to inciude in
every list provided only those arbiirators who are members of the National Academy of
Arbitrators and whose principal domiclle is in Southern Califomnia or Nevada. The
parties shall strike names in tum unti one name remains. Determination of who shall
strike the first name shall be by lot. When one remains, this shall be the arbitrator. A
letter requesting a pansl from the F.M.C.5. shall be mailed within fourtesn {14) days of
delivery of the demand for arbifration. An arbitrator shall be selected from the panel
and the F.M.C.S. advised of the selection within fifteen (15) days of receipt of the list
from the F.M.C.S.

16.2  Within ten {10} days afler the selection of the arbittator, the parties shall enter
into & submission agreement which shall clearly state the arbitrable issue orissues to
be decided. If the parties are unable fo agree on a joint statement of the arbitrable
issue or issues {o be decided by the arbitrator, the submission shall contain the written
grievance and the disposition of the same with the notation that the partiss could not

. agree ypon a submission agreement.

16.3 The arbitration hearing shall be hald with all possibla dispalch parmitted by the
arbitrator's schedule. The arbitrator's decision shall be rendered within ten (10) days of
the hearing, or if post-hearing briefs are subwnitted, within ten {10) days of receipt by the
arbitrator of the post-hearing briefs. Said briefs, If called for, shall be delivered to the
arbitrator by the parties within fifteen (15) days of the hearing, or within fifteen (18) days
of receipt of the hearing transcript, if the hearing is transcribed.
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18.4 The arbitrator shail be smpowsered, except as his powers ara fimited below, fo
make a decigion in cases of alieged viclations of rights expressly accorded by this
Agreament. No decision of an arbitrator shall create a basis for retroactive adjustment
in any other case, The limitations of the powers of the arbitrator are as follows:

{a}  He may hear only ong matter,

(b}  He shall have no power o arbitrate the terms of any contract or
agreament {0 be entered Into upon termination of this Agrasmaent,

()  He shall have no power to add fo, subtract from or modify the exXpress
terms or conditions of this Agreement, nor shall he be empowered o base
his award upon any alleged practice or oral understanding.

{d)  He shall have no power {o establish wage scales or change any wage.

{8}  He shall have no powerto substituie his judgmaent for that of the Company
on any matier with respect o which the Company has retained discretion
or is given disorstion by this Agreement.

{f} He shall have no power o decide any qusstion which, under this
Agresment, is within the right of the Company to decide, and in rendering
his decision he shall have due regard for the rights and responsibilities of
the Company and shall 5o construe this Agresment that there will be no
interference with the exercise of such rights and responsibilities, except as
those rights may be expressly conditioned by this Agreement,

{g}  He shall have no power to require the payment of back wages fora peariad
longer than twenty {20) weeks In an amount calculated in the sams
manner as vacation pay, less any unemployment insurance
compensation, and less any employmant or other compensation for
personal services that the grievant may have received from any source
during the pariod. This is the sole and entire economic remady he may
diract in the case of discharge or disciplinary layof.

{h}  He shall have no power 1o decide the arbitrability of the issue where either
party claims the matler is not subject {o the arbitration provisions of this
Agreament., In that event, the matter of arbitrahility shall first be decided
by a court of law of competent jurisdiction.

16.5 The fees and expenses of the arbilrator including stenographic expenses, if any,
shall be bome equally by the Company and the Union. All other expenses shall be
borme by the party incurring them, and neither party shall be responsible for the
axpanses of witnesses called by the other.

18.6 The decision of the arbitrator shall be final and binding upon the parties.
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18.7  As used in this article, "davs” does nat include Saturday, Sunday, or legal
holidays.

16.8 Notices requirad o be given in writing shall be deemed delivered when:
{a) hand delivered, if receipted by adminisirative personnel or officer; or
(b  deposited in the U.S. mall, certified, refur receipt requested; or

{c)  received at the business office via facsimile during regular business
| hours,

ARTICGLE XVH

EQUIPMENT RESPONSIBILITY

17.1  The Company shall be solely responsible for the mechanical condition of its
vehicles, and no driver shall be required to perform any mechanical work on any of the
Company's vehicles. No driver shall be required to polish, fuegl, or lubricate any vehicle,
except that on trips beyond a ten (10} mile radius of the Company Station the driver is
responaibie for maintaining all fluid levels in the vehicle.

17.2 Each driver shall be responsible for the cleanliness of his taxicab, both exterior
and interior, but he is not required 1o personally wash the extsrior.

17.3  The driver shall not be responsible for the repair or changing of any tire within a
ten (10} mile radius of the Company garagse. if a tire is fo be changed, a spare tire and
the necessary tools shall be made available 1o the driver. The driver shall be
responsible for the spare tire and tools while in his possession,

17.4 Each driver shall check tires, lights, horn, brakes, seals, seat belts, and
medallion, and make an inspection of the interior and exterior of the cab to determine
any previous unreported damagss o accident evidence {0 the interior or exterior of the
vehicle; any irregularities or inadequacies must be immaeadiately reported to the
Company, or the driver shall be desmed responsibie. {f a vehicle s in unsafe
mechanical condition, the employee may not take it info service. If the vehicle becomes
unsafe during his shift, the driver must immediately notify the dispatcher and progceed

17.5  inthe event of any accident 1o which, in the opinion of the Company, an
empioyes confributed significantly, and in the event of any incident involving damage to
Company equipmaeant, including meachanicai damage, and including damage to tires,
which, in the opinion of the Company, was done deliberately by the employes, or
resulted frorm his negligence or recklessness, the empiloyee shall be Hable to the
Company for the lesser of:
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{(a)  tha sum of the dollar value loss resuiting from damage to Company
property, and ait third party claims: or

{b}  an amount equal {o the employee's Responsibility Category.
The Responsibility Category shail be:

{1} for each employvee who has worked sixdy (80 months or longer
since being last hired or since having a chargeabls accident or
incident, whichever occurred last One Hundred and 00/100 Dollars
{($100.00)

{iy  Tor each employse who has worked twenty-four (24) manths but
less than sixty (80} months since being last hired or since having a
chargeable accident or incident, whichever ocourred last Five
Hundred and 00/100 Dollars {$500.00);

(i}  for sach employse who has worked sighteen {18) months bul legs
than twenty four (24) months since being last hired or since having
a chargeable accident or incident, whichever occurred iast, Seven
Hundred Fifty and 00/100 Dollars ($750.00);

{tvy  for each employee who has worked twelve (12} months but less
than eighteen {18} months since being last hired or since having a
chargeable accident or incldent, whichever occurred last, One
Thousand and 00/100 Dollars ($1,000.00);

(v}  for each employes who has worked for the Company less than
twelve {12} months since being last hired or since having a
chargeabile accident or incident, whichever occurred last, One
Thousand Two Hundred and 004100 Dollars {$1,200.00)

17.6  The Company may recover such monias due by deducting from the employes’s
wages One Hundred and 00/100 Dollars (§100.003 each payday until the full amount is
recoversd.

17.7 The Company shall be provided with all necessary authorizations for making
such payroll deductions, unlass the employes elects, in the alternative, 1o terminate his
employment. This section shall not operate so as o deprive the employee of any
grisvance rights.

‘f? 8 in 10rmmg zts pzman ihe C{:s"npanv m&y appiy ait z'ts unismsted dibﬁf&t lon, m a2ach
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17.8  inthe event of a dispute, an employee shail be afforded a reasonable
opportunity to have an independent appraisal made, at the Company terminal, of
damage to Company property.

1710 Sections 17.5 through 17.7 shall not be construed as alternatives to disciplinary
action by the Company.

17.11 I addition 1o training 8s a new hire:

(@)  every driver must attend annually, in the month of his anniversary,
safe driving instruction of approximately two hours, administersd by
the Company; and

(b}  every driver involved in an aceident to which, In the opinion of the
Company, he contributed significantly, must attend remedial safe
driving instruction administersd by the Company, at the next
remedial safe driving class following the accident.

Drivers shall be compensated at the minimum wage rate of pay for attending the
aforementioned safe driving instruction classes.

Dirivars due 1o attend the annual safety class, whose work week conflicts with that of the
class witl be provided a permit allowing them to attend class while on duty and park the
taxicab at the northern maost parking area at 2000 Industrial Road,

18.1 SEVERARBILITY. If a provision of this Agraement is held invalid, by any Court or
regutatory authority of compstent jurisdiction, ali valid provisions that are severable from
the invalid provision remain in sffect. 1T a provision of this Agreement is held invalid in
one or more of it appiications, the provision remains in effect in all valid provisions that
are severable from the invalid application or applications. The parties shall endeavorto
mutuaily agree upon modifications to this Agreement which might cure the invalidity
while maintaining the parlies’ intent.  Any Tailure by the parties {0 agres upon any such
modifications, shall not invalidate the no strike/no lockout provisions of this Agreement,
nor shall the unresolved matter be subject o arbitration on any ground.

16.2 COMPANY RULES. Company rules shall not be in conflict with the express
terms of this Agreement. The Union shall be provided with ali written Company rules.
Failure at any tims of the Company {o provide this information shall not invalidate the
rufe in question except in that particular instance where the faiiure effectively deniss a
grieving employes of adequate grievance opportunities,

18.3 COMPLIANCE WITH LAW. The partias shall comply with all laws which properly
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apply to the employer-employae relationship, including, but not limited to, laws
prohibiting discrimination on the basis of race, creed, color, religion, sex, national origin
or age. Any alleged vivlations of such laws, and any dispute over the meaning and
interpretation of such laws, shall not be sublect to reselution through the Articles XV
and XVi of this Agreement, but shall be decided enfy by a court of law of competent
jurisdiction.

184 UNIFORMS. If any emplovee is required to wear a uniform, such uniform shall
be furnished by the Company, without cost 1o the employes. If such uniform requires a
special cleaning process and cannot be easily laundered by the employes, it shall be
cleaned without cost to the emploves. "Uniform” does not include clothing wom in
compliance with a Company rule specifying color and general style.

18.5 GENDER. Any reference to gender in this Agreament shall apply squally o both
SEXas.

18.6 TRANSITION: Rights and benefits which accrued pursuant to Articles:

Vi VACATION PAY, VACATION LEAVE,
Vil HEALTH & WELFARE,

Vil SENIORITY,

[X PROBATION,

X LEAVE OF ABSENCE,

XV EQUIPMENT RESPONSIBILITY, and
XX ANNUAL BONUS

in {he agreement which this Agreement succeeads, shall be deemed o have accrued
under this Agreement, excapt that when the terms of this Agreement condlict with the
tarms of the succeeded agreement, the terms of this Agreement shall govem.

18.7  INDIVIDUAL CONTRACTS. No employes shall be compelied or allowed {o
enter into any individual contract or agreement with his employer concerning the
conditions of employmeant contained hereain, inconsistent with the terms of this
Agreament.

18.8 REFERENCES. When used herein, the term "Sectlion” referg 1o the material
included within the paragraph{s} designated by the Arabic numerai (this "section is
Section 18.9). The term "Article” means all of the materal designated by the Roman
numeral, inciuding all sections bearing an Arabic numeral corresponding to the Roman
numerai designation of the Aricle (this "Section” is in "Article™ XV, The term “this
Agreament” refers {o the entire document.

18,6 UNEXCUSED SICK RDAYS, Drivers will be permitted four (4} unexcused sick days
per calendar year. No more than two (2) consecutive days may be used and
unexcussd sick days are not available on New Year's Eve, New Year's Day,
independence Day, Thanksgiving Day or Christmas Day.
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18,10 LOST AND DAMAGED LUGGAGE. Drivers shall be responsible for costs
resulting from loss or damage o luggage, 1o which, in the opinion of the Company
rasultad from the drivers carglessness, reckiassnass or negligence.

18.11 BIRTHDAY In order for a driver to be sligible for his birthday off it must fall on
his regular scheduled workday and he must have been a full time employes for one

20X
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181 The Company shall pay annually, to qualified employees, a bonus of 3% of
gusiified wages.

18.2  An employes is qualified if he completed the required number of shifls during ths
period commencing with the day following the last day for which wages are paid on the
fast regular payday falling before December 20 in the preceding year, and ending with
the fast day for which wages are paid on the last regular payday faliing before
Decamber 20 in the current yvear and he continues {o be a reguiar full ime employee
through the ending day of the gualifving period,

18.3  Qualified wages are all gross wages, as defined in Article V (Wages) paid
{regardiess of when earned) to the emplovee between January 1 of the current year
and the last regular payday in December precading December 20,

18.4 The bonus shall be paid not later than in the week following the last regular
payday in December preceding December 20,

185 {a) Anemployee iz qualifiad if he completed at lsast one hundred eighty five
(188} full shifts and successfully bid a four day workwesk during the perlod described in
Section 18.2 and continues {0 be a regular full time employee through the ending day of
that period.

(b}  Anyother employee is qualified if he completed at least two hundred
fifteen {218} full shifts during the peried described in Section 18.2 and continues to be &
regular full ime emplovae through the ending day of that period.

16.6  Anemployes taking unpald Isave in accordance with Section 1.11 shali be
credited for shifts lost for that reason, to a maximum of ten (10} full shifts during the
period dascribed in Section 18.2,

18.7  Anamploves shall be cradiled for full shifts eamead working for Whittlesea Bius
Cab Company during the period described in Section 19.2

s HT002127
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ARTICLE XX

SAFETY ACHIEVEMENT AWARD

0.1 After the complation of each full vear of employment {(meaasured for sach
employees from the anniversary date of his employment), sach empioyee who, during
the year, did nat have sn accident, incident, or injury to which, in the opinion of the
Company, he coniributed significantly, and the costs associated with same did not
axceed Two Hundred Fifty 00/100 Dollars (5250.00) shall recelve, in recognition of his
safely achlevement, a cash award. The cash award shall be two percent {(2%) of the
employes'’s earnings upon which his vacation pay is based. An emploves will receive,
upon his ffth and through his ninth vear of receiving safety awards two and one haf
percant {2.5%) of his eamings upon which his vacation pay is based if during his fifth
and through his ninth year the employee did not have an accident, incident or injury to
which, In the oplnion of the Comparny, he contributed significandly. An employes will
raceive, upon his tenth and cach subsequent yvear of recelving safety awards three and
one haif percent (3 5%) of h:s eammgs upen whach has vacatmn pay ;3 baserﬁ af durmg
m;ury ’m wh@c*h in the ap;ns@n m‘ the Campanv he contrs&auted ssgmfaaaﬂt?y As u»ee:i in
this section, "incident” has the meaning glven in Article XViL
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ARTICLE XX

TERMINATION AND MODIFICATION

2"? i This Agreeﬁmen’z a:h:s‘-ii beaﬁéﬂive as a"s’ Cotober “Ei .’?'{31 3 aﬁamm as a&hﬂmsg

__;:;sfm_r m msdmght cm m@_p’iember 34, 20*‘8. Except for wages earnesj .gxwwam ie Articte
Y, any other provigions of this Agreement notwithstanding, sl rights and benefits of
every naturs whalsoever aceruing under this Agresment shall expire with termination of
thia Agraement, ard no employes shall he antitled to such benefits after expiration.

21.2 By mutual sgreement, the parties may make additions o or delstions from,
madify, or terminate this Agreament at any tims,

213 Executed this D 2 dayof QL‘}’L'MIN?W i 2013 at Las Vagas,
Mavada, |

ITREU / OPEIY o HENDERSON TAX
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¥ % % Communication Resul® Report ( Jul.30. 2014 10:308M ) % x
3
Date/Time: Jul.30. 2014 10:29AV

File ‘age
No, Mode Destination Pgis) Result Not Sent
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. 2)
E. 4) No fTacsimile connectiaon

Henderson Taxi

IO trnfmsrrial Rgad » Las Vapar, Nevoda 50102
() 384252
FAY [P63) 1025607

VIA FAX
July 30, 2014

Theatts "Ruthie” Jones -

Industrial, Tecknical & Professiohal Employvees, OPEIU, AFL-CID
3271 So. Hightand Avenus. Suite #7156

Las Vegas, NV BO188

Re: Grievance dated and received July 18, 2014
.Dear Ms. Johez,

This lettar will sarve as the Company's wrilish response: fo the aforementioned
grievance.

The Nevada Supreme Couri reversed and remanded a prior court order dismissing a
complaint inthe minimum wage matier heard i the Eighth Jurlisiel District Court,
Ronakd J. lsragt, Judge.

The Supreme Court decision was Gile stamped July 26, 2014, Upan receipt of this
kncwiedga the Company ook the necessary steps to medify s payroll calculation to
not appiy the 1ip credit which was permitted prior fo this new decision, :

" Kinfmure wage caloulations rof applying Lhe 5 crodit wene in effect July 29, 2614,
Consequently this grievance is denied as the company is curmently paying iks drivers in
sccordance with the Supreme Courd decision. ;

Sincerely,
HEN

e _’-' f

Vice President Humat R&Sources
General Manager
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1910 Industrial Road » Las Vegas, Nevada 89102
(702} 384-2322
FAX (702) 382-4601

VIA FAX
July 30, 2014

Theatla “Ruthie” Jones

industrial, Technical & Professional Employees, OPEIU, AFL-CIO
3271 So. Highland Avenue, Suite #7186

Las Vegas, NV 89109

Re: Grievance dated and received July 16, 2014
Dear Ms. Jones,

This letter will serve as the Company’s written response io the aforementioned
grievance.

The Nevada Supreme Court reversed and remanded a prior court order dismissing a
complaint in the minimum wage matier heard in the Eighth Judicial District Court,
Ronald J. Israei, Judge.

The Supreme Court decision was file stamped July 26, 2014. Upon receipt of this |
knowledge the Company took the necessary steps to madify its payroll calculation to
not apply the tip credit which was permitted prior to this new decision.

Minimum wage calculations not applying the tip credit were in effect July 29, 2014.
Consequently this grievance is denied as the company is currently paying its drivers in
accordance with the Supreme Court decision.

Sincerely,
HENDERSON TAX]

Vice President Human R&sources
General Manager

HT002233
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¥ ¥ % Communication Resull Report ( Auz. 21 2014 12:34PM ) % x 1

1)
2)

Date/Tine: Aug 21. 2014 12:330M Benl @ /o) 334

File Page
No. Moce Destination Pels) Result Not Sent
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Reasen for evrror
. 1Y Hang up or line ¥ail E. 2) Busvy
E. 2 No answer E. 4) No facsimile connection
E. 5} Exceeded max. E-mail size
Henderson Taxi
1910 Inswatrial Road = Los Vepas, Nevada 49508
(TR2) 352323
FAX (T52) I83-3607
August 21, 2014

Theatia "Ruthie” Jones, Representalive
ITPEU, OPEIU Locat 4673
3271 So. Highland Drive, Suita #7186

Las Vegas, NV 89109

Re:  Yourletter of July 31, 2014
Dear Ms. Jores, ‘

Henderson Taxi acknowledges a queslion exists as ko whelher or not the Nevada
Supreme Coul's decision filed stamped July 26, 2014 applies retroactivaly.

Regardiass, as previously discussed with you, the Company is working on & program
which will recaloulale minimum wage rates without applying the tip credit on a weeldy
basis for the two years prior fo the decision. The niaxt step Is to then apply against fhoss
caleufations actual eamings (o nclude commissions, iraining, vacation, bonus and
other forms of eamings) and minimum wage adjusiments previously paid for each

weeK, The difference, if any, would be the alleged amears owed,

| am sure you are aware that a Moticn io Reconsider was fited with the Nevada
Supreme Court. At this time the Coart has requesled the apposing party to respond to
the Motion. As such, Lhe question as to whather or not the exemptions contained in
NRS 608,250 were abolshed at the paseing of the constitional ameandment has no!
been answered with finality.

Considering the adminfstrative costs imaohved in paying drivers Ihese alleged arrears
then poseibly having 1o recover the funds through payioli deduction and wage
adjustments, | respectully request the Union hold this matter in abeyance panding the
upceming Navada Suprems Cowrf's decision.

Sincerely,
HENDERSCR TAXT
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1910 Industrial Road ¢ Las Vegas, Nevada 89102
(702) 384-2322
FAX (702) 382-4601

August 21, 2014

Theatla “Ruthie” Jones, Representative
ITPEU,; OPEIU Local 4873

3271 So. Highland Drive, Suite #716
Las Vegas, NV 89109

Re: Your letter of July 31, 2014
Dear Ms. Jones,

Henderson Taxi acknowledges a question exists as to whether or not the Nevada
Supreme Court’s decision filed stamped July 26, 2014 applies retroactively.

Regardless, as previously discussed with you, the Company is working on a program
which will recalculate minimum wage rates without applying the tip credit on a weekly
basis for the two years prior to the decision. The next step is to then apply against those
calculations actual earnings (to include commissions, training, vacation, bonus and
other forms of earings) and minimum wage adjustments previously paid for each
week. The difference, if any, would be the alleged arrears owed.

| am sure you are aware that a Motion to Reconsider was filed with the Nevada
Supreme Court. At this time the Court has requested the opposing party to respond to
the Motion. As such, the question as to whether or not the exemptions contained in
NRS 608.250 were abolished at the passing of the constitutional amendment has not
been answered with finality.

Considering the administrative costs involved in paying drivers these alleged arrears
then possibly having to recover the funds through payroll deduction and wage |
adjustments, | respectfully request the Union hold this matter in abeyance pending the
upcoming Nevada Supreme Court's decision.

Sincerely,
HENDERSON TAXI

P /f %/
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ps/B5/2815 11:25 79233844939 ITPE ' FPAGE ©61

1910 Indlustrial Road * Las Vegas, Nevada 89102
(702) 384-2322
FAX (702) 3§2-450!]

On July 16, 2014, pursuant to Sections V (Wages) and XV (Grievance) of the collective
bargaining agreemant befween the ITPEU/OPEIU Local 487 AFL-CIO and Hendarson
Taxi, the ITPEWOPEIU grieved the issue of Henderson Taxi's failure to pay at least the
state minimum wage under the amendments to the Nevada Constitution on behalf of
the Bargaining Unit. After discussion with the Company, the ITPEU/OPEIU agree that
the following actions by Hendersan Taxi resalve the grievance pursuant to Section XV

of the CBA:

‘Henderson Taxi shall pay at least the state minimum wage on a going forward
basis, and; |

-‘Henderson Taxi shall compensate all of its current taxi drivers, and make
reasonable efforts to compensate al! former taxi drivers smployed during the
prior two year period, the difference between wages paid and the state
minimum wage going back two years. Hendiarson Taxi shall also make
reasonable efforfs 1o obtain acknowledgements of the payments to employees
and former employees and give them an opportunlty to review records if the
individual driver questions the amount calculated by Henderson Taxi.

Accordingly, the ITPEU/OPEIU considers this matter formally settled under the
collective bargaining agreement between Henderson Taxi and the ITPEU/ OPEIU and
state law as implemented through such collective bargaining agreement. Pursuant to
Article XV, Sectigi 15,7, this resolution is finakand binding on all parties.

N _ R
y 3 <WW'

ITPEU OPE[U Local 4873 HendersoR Tax
Theatla "“Ruthie” Jones Cheryl D. Knapp
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ACKNOWLEDGMENT AND AGREEMENT REGARDING
-~ MINIMUM WAGE PAYMENT

This Acknowledgment and Agreement regarding minimum wage payment
("Acknowledgement”) is being provided and executed by Henderson Taxi (“Company”)
and |, : (referred to hereinafter as "Employee” or “I}, for
good and valuable consideration, the adequacy and receipt of which is hereby
acknowledged. |

1. Payment. Employee hereby acknowledges receipt of [INSERT AMOUNT]
(3 ). less withholdings, for any underpayment of minimum wage due fo
Employee. .

2. No admission of liability. Neither this Acknowledgment nar the payment
provided hereunder shall be construed as an admission by Company of any liability
whatsoever, or as an admission by Company of any violation of law, statute, duty, or
contract whatsoever against Employee or any person. Company specifically disclaims
any liability to Employee.

3. Affirmations. Company and Employee affirm that they have entered into this
Acknowledgment knowingly and voluntarily. Further, Employee understands that his/her
receipt of the aforementioned Payment is not conditioned on the execution of this
Acknowledgment. * In addition, employee acknowledges his/her understanding that
Nevada law generally provides that an employer must pay a minimum wage to
employees, which minimum wage changes from time to time as provided by the Nevada
Labor Commissioner. For the years 2013-2015, the minimum wage in Nevada has been
$7.25 for employees qualifying for certain employer provided health benefits and $8.25
for all other employees. Employee affirms that he/she has had an opportunity to review
the accuracy of his/her time and payroll records, and the amount and calculation of the
Payment as it relates to these requirements. Based upon the foregoing, and Employee’s
recollection, Employee concurs with Employer's corrected calculation of hisfher wages
(including minimum wage). Employee further affirms that he/she reported all hours
‘worked as of the date of this Acknowledgmeni and, including fhis payment, Fias been
paid, all compensation, including wages (including minimum wage), overtime, bonuses,
commissions, tips, penailties, fines, and/or other benefits and compensation to which
Employee may have been entitled. Employee agrees that the Payment, along with any
final wages paid to Employee, includes and exceeds all and other compensation due
and payable to him/her through his/her employment with Company.

Emplovee AcknoWIedqment

| hereby acknowledge that 1 have read and understand the provisions of this
Acknowledgment, that | have been given an opportunity to seek legal counsel before
signing this Acknowledgment, and that | have freely and voluntarily agreed to this
Acknowledgment, and not as the result of any threat, promise or undue influence made
- or exercised by Employer or any other party.

Employee Name |

Signature . Date |
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ACKNOWLEDGMENT REGARDING MINIMUM WAGE PAYMENT

This Acknowledgment regarding minimum wage payment (“Acknowledgement”)
is being provided by (referred to hereinafter as
“Employee” or “I”). Employee hereby acknowledges receipt of § , less
withholdings. Neither this Acknowledgment nor the payment provided hereunder shall
be construed as an admission by Company of any liability whatsoever.

Employee affirms that he/she has been given an opportunity to review the
accuracy of his/her time and payroll records, and the amount and calculation of the
payment as it relates to Nevada minimum wage. Employee further affirms that he/she
was given an opportunity to ensure that he/she reported all hours worked as of the date of
this Acknowledgment. Employee declined to review such documents or to provide an
alternative amount he/she believes to be due.

Employee Name

Signature Date
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Electronically Filed
08/05/2015 07:25:33 PM

RPLY i ;.W

LEON GREENBERG, ESQ., SBN 8094 CLERK OF THE COURT
DANA SNIEGOCKI, ESQ., SBN 11715

Leon Greenberg Professmna_,l Corporation

2965 South Jones Blvd - Suite E3

Las Ve%as Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenberg@overtimelaw.com

danal@overiimelaw.com

Attorneys for Plamtiff DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C

and on behalf of others similarly

situated, Dept.: XVII

Plaintiff, REPLY TO OPPOSITION TO

MOTION TO CERTIFY

VS. CLASS, INVALIDATE
IMPROPERLY OBTAINED

HENDERSON TAXI, ACKNOWLEDGMENTS,
ISSUE NOTICE TO CLASS

Defendant. MEMBERS, AND MAKE

INTERIM AWARD OF
ATTORNEY’S FEES AND
ENHANCEMENT PAYMENT
TO REPRESENTATIVE
PLAINTIFF

Plaintiffs, through their attorneys, Leon Greenberg Professional Corporation,
hereby submit this reply to defendant’s opposition to plaintiffs’ motion to certify this
case as a class action and for other relief.

OVERVIEW

The Court may wish to defer ruling on numerous issues raised by defendant
until after it certifies the class and grants the relief sought by plaintift.

Part One, infra, addresses defendant’s response to the plaintiff’s request for
relief. About 30% of defendant’s opposition concerns issues that need not be decided
by the Court at this time (and one 1ssue that cannot be properly decided at this time).
Those other issues are addressed in Part Two of plaintiff’s argument.

Defendant fails to advise the Court of crucial facts that render

its Proposed ‘“ arbitration preemption” finding impossible as a
matter of law and its other arguments are factually and legally erroneous.

Defendant’s 64 (!) page opposition is rife with factual misstatements and
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omissions, and plainly erroneous assertions of law, as discussed in detail, infra:
SUMMARY OF REPLY ON PART ONE ISSUES

® The Court cannot make the “preemption” finding urged by the defendant.
While a colorable argument exists that a collective bargaining agreement (“CBA™) may
waive state law rights any such waiver must be “clear and unmistakable.” Defendant
never mentions that the CBA expressly provides that claims arising under “all laws”
that “apply to the employer-employee relationship™ cannot be resolved by the CBA’s
grievance procedure “but shall be decided only by a court of law of competent
jurisdiction.” There was no “clear and unmistakable” waiver of the plaintiffs’
minimum wage rights and claims in the CBA and those claims must be resolved by a
Court. Defendant ignores this controlling CBA provision and vacuously insists a non-
existent (and wholly unwritten) “modification” to the CBA took place that created a
waiver and resolution of such rights.

® No interpretation of the CBA, creating federal preemption, will be required
to resolve any part of the plaintiffs’ minimum wage claims. Defendant’s claim that
the CBA must be interpreted to determine which hourly minimum wage “tier” (the
$8.25 “no qualifying health insurance provided” or $7.25 “qualifying health insurance
provided”) applies to the class members, or their actual hours of work, is untrue. The
minimum wage “tier” issue concerns whether the employee had to pay more than 10%
of his wages to secure family health insurance coverage. The issue is not what the
CBA requires, or its interpretation, but what wages defendant paid the employee per
month and what amount defendant required during that month as an employee
insurance premium contribution, and what hours the class members actually worked.
The insurance contributions actually required are known. In addition, even if such a
CBA “interpretation” 1ssue existed, which it does not, the plaintiffs’ claims for the
“lower tier” ($7.25 an hour) minimum wage have nothing to do with their health
insurance, they were irrefutably entitled to that lower tier minimum wage.

® The existence of common issues, numerosity, superiority of class

.

AA 278




o

B~ W

o o0 1 SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

resolution, and the other relevant circumstances for class certification are
overwhelmingly established. Defendant reasons that because the over 900 class
members could bring individual actions class certification should be denied, meaning
class certification should never be granted in any case. That subclasses of the class
members may need different or more involved determinations of their health insurance
coverage status 1s irrelevant to the certification issue. Indeed, that argument just
presents yet another common issue for resolution involving whether the Labor
Commissioner regulations defendant relies upon, and would require those more
involved determinations, are valid. The record overwhelmingly establishes that
conditional class certification, as per NRCP Rule 23(c)(1) is required at this time, with
the Court determining later, prior to trial, the exact issues to be determined and
subclasses to be used to resolve those i1ssues. Nor 1s any “fraud” claim made 1n this
case that would bar class certification, the plaintiff’s claims are of a strict liability
nature that require no proof of intent, misrepresentation or reliance.

® No decision, from any jurisdiction, supports defendant’s claim that it acted
properly by soliciting waivers from class members and should not be sanctioned.
Every relevant precedent makes clear that defendant, and their counsel, acted
improperly and should be sanctioned for soliciting uninformed and coercive releases
from the class members. The authorities cited by defendant, to the extent they are
germane, actually support that conclusion.

® Defendant cannot use the class member “acknowledgments” to limit
liability in this case to amounts defendant conceded it owed the class members.
Even if the class members could unilaterally, without judicial supervision, settle or
release their Nevada Constitutional Minimum Wage rights (a highly dubious
proposition) they could only do so to resolve a bona fide dispute. Defendant concedes
under its own records and accounting (which it has yet to disclose) the class members
were owed the amounts it paid. It was improper for defendant to then coerce

“Acknowledgments” from the class members that such “conceded by defendant”

_3-
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amounts that defendant had already acknowledge it had to pay was al/ each class
member was owed.
SUMMARY OF REPLY ON PART TWO ISSUES

® The idea Yellow Cab has no bearing on conduct pre-dating its publication on
June 24, 2014, or that defendant is “equitably excused” from its liability, is
absurd. Defendant ignores the fundamental nature of precedent under the common
law by arguing Thomas v. Nevada Yellow Cab, 372 P.3d 518 (Nev. Sup. Ct. 2014)
(“Yellow Cab”) was “prospective only” and recognizes a liability only for conduct
taking place after its publication. Such absurd argument was rejected upon remand in
Yellow Cab by Judge Israel of this Court, by the Nevada Supreme Court in a
subsequent case, and by the Ninth Circuit. Defendant’s assertion it is entitled to an
“equitable excuse” from its liability that pre-dates Yellow Cab is equally absurd.

® The statute of limitations should be treated as four years until the Nevada
Supreme Court determines otherwise. The Nevada Supreme Court will hear
argument on October 6, 2015, en banc, on a mandamus petition seeking to overturn the
“two year” statute of limitations analysis upon which defendant relies. The majority of
writ petitions for which answers are directed are resolved by a grant of relief. It would
be senseless to adopt a two year statute of limitations when it is probable that the two
year period will be rejected by the Supreme Court. The class should be certified for
four years (the more probable outcome of the pending mandamus petition) and, if the
two year statute of limitations is found, reduced in size. This can also be done with a
single notice far more efficiently than a “two year” notice and possible later “second”
notice being needed for the “four year” class.

® The Court cannot resolve any statute of limitations toll at this time. The
Nevada Supreme Court has held an evidentiary hearing 1s required to resolve any
claim of a statute of limitations toll. There is no record in this case upon which to hold
such a hearing, only the defendant’s insistence via declaration that it posted a notice

required by the Nevada Labor Commissioner. Nor can that alleged notice, even if it
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was posted, resolve the statute of limitations tolling issue.
ARGUMENT
PART ONE
I. NO WAIVER OR RESOLUTION OF THE CLASS CLAIMS FOR

MINIMUM WAGES TOOK PLACE OR COULD HAVE TAKEN
PLACE THROUGH THE UNION GRIEVANCE PROCESS

A. Unions may waive the state law rights held by
employees only by including “clear and unmistakable”
language in their CBA waiving those rights.

It can be colorably argued that the individual rights granted by state law to an
employee may be entirely waived by a union negotiated collective bargaining
agreement, as a matter of federal labor law supremacy (“LMRDA preemption™). See,
Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 705, fn 11 (1985) (*...the National
Labor Relations Act contemplates that individual rights may be waived by the
union....”). But the Supreme Court has also suggested the contrary. See, Allis-
Chalmers v. Lueck, 471 U.S. 202, 212 (1985) (Federal labor law does not allow
“...unions and unionized employers the power to exempt themselves from whatever
state labor standards they disfavored...”) and Lingle v. Norge, 486 U.S. 399, 409, fin 9
(1988) (“Whether a union may waive its members' individual, nonpre-empted state-law
rights, is, likewise, a question distinct from that of whether a claim is pre-empted under
§ 301, and is another issue we need not resolve today,” citing Metro Edison).

Article 15, § 16 of the Nevada Constitution states its minimum wage
requirements “....may be waived in a bona fide collective bargaining agreement, but
only if the waiver 1s explicitly set forth in such agreement in clear and unambiguous
terms.” Assuming, arguendo, that a union CBA may waive Nevada’s minimum wage
protections, the Supreme Court’s decisions are unanimous in holding that any sucn
waiver by a union must be “explicitly stated” and “clear[ly] and unmistakab[ly]” set
forth in the CBA. Metro Edison, 460 U.S. at 708, Lingle, 486 U.S. at 409, fn 9 and 74
Penn Plaza LLC v. Pyett, 556 U.S. 247, 272 (2009) (Rejecting argument “...that the

particular CBA at issue here does not clearly require them [plaintiff individual
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employee] to arbitrate their ADEA claim” and enforcing CBA waiver of right to a
judicial forum for that claim). Such a waiver will not be inferred “from a general
contractual provision.” Metro Edison, Id. As the Ninth Circuit has observed:

“The standard for waiving statutory rights, however, is high. Proof of a
contractual waiver [by a union] 1s an affirmative def¢n_se and 1t 1s the employer's
burden to show that the contractual waiver is * “explicitly stated, clear and
unmistakable.” Equivocal, ambiguous language in a bargaining a%'eement,
without more, is insufficient to demonstrate waiver. ” Local Joint Executive
Board of Las Vegas v. NLRB, 540 F.3d 1072, 1079 (9™ Cir. 2008), citing Metro
Edison and other cases. (emphasis provided).

B. The union CBA contains no “clear and unmistakable” waiver
of state law minimum wage rights and expressly provides that
all of the state law rights of its members are outside of its scope.

Article XVII, § 18.3 of the union CBA states:
COMPLIANCE WITH LAW: The parties shall comply with all laws which
Properly apply to the employer-employee relationship, including but not
imited to, laws prohibiting discrimination on the basis of race, creed, color,
religion, sex, national origin or age. Any violation of such laws, and any
dispute over the meaning and interpretation of such laws, shail not be
subf'ect to resolution through articles XV and XVI of this Agreement, but
shall be decided only by a court of law of competent jurisdiction.

Articles XV and XVI of the CBA provide the grievance and arbitration procedures that

the union and employer must use to resolve disputes subject to the CBA. (Ex. “A”,

relevant CBA excerpts).

There is no language even arguably waiving Nevada’s minimum wage rights in
the union/employer CBA (Ex. 6 and 7 of opposition), much less language providing for
such a waiver “in clear and unambiguous terms.” In fact, the exact opposite exists, as
the CBA expressly puts beyond its grievance and arbitration procedures claims made
under “all laws which properly apply to the employer-employee relationship.”

While the union and the defendant could have crafted a CBA term, or a written
CBA addendum, that “in clear and unambiguous terms” waived the union members’
rights to Nevada’s minimum wage, they did not. See, Ex. “B,” an express CBA waiver,
as an addendum to an existing CBA, negotiated by a different taxi driver’s union and a

different taxi driver employer.
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C. Defendant’s argument that the union negotiated a
grievance resolution “which amended the CBA” and
waived its members minimum wage rights is specious.

1. The “grievance” supposedly adjlusted by the
defendant with the union was ultra vires to the CBA

The CBA expressly prohibits the resolution of any disputes over the obligations
imposed by law on the employer-employee relationship, including Nevada’s mimimum
wage law, through its grievance and arbitration provisions. Absent an amendment to
the CBA “clearly and unambiguously” changing the CBA’s language, as in Ex. “B,”
the union and the employer could not resolve individual employee claims for minimum
wages arising under Nevada law.

2. The was no amendment to the CBA effectuating a waiver of the

class members’ Nevada minimum wage rights, and certainly
none “clearly and unambiguously” etfectuating such a waiver.

The one page union/employer grievance resolution document that defendant
asserts “amended” the CBA and constituted a full “resolution” of all minimum wage
claims of the class members, states in its first sentence:

On July 16, 2014, pursuant to Sections V (Wages) and XV (Grievance} of the
collective bargaining agreement between the ITPEU/OPEIU Local 487 AFL-
CIO and Henderson Taxi, the ITPEU/OPEIU grieved the 1ssue of Henderson
Taxi's failure to pay at least the state minimum wage under the amendments
to the Nevada Constitution on behalf of the Bargaining Unit.
This sentence recites that the parties handled a grievance under Section XV of the CBA
involving CBA Section V, governing wages, and more specifically “the state minimum

2

wage under the amendments to the Nevada Constitution.” Yet this “grievance” could
not, under the “clear and unambiguous™ language of the CBA, resolve claims for
minimum wages by individual Henderson Taxi employees because:
(1) As discussed, supra, the CBA specifically states that all claims arising
under law, which includes claims under Nevada’s Constitution for minimum
wages, cannot be resolved under a Article XV grievance of the CBA;

(2) CBA Section V, governing wages, makes no mention of any obligation to

pay minimum wages under Nevada’s Constitution or any other wages
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required by law. Any grievance involving its terms cannot override the
CBA’s express exemption from its grievance resolution process of minimum
wage claims arising under law.

That the union and the employer engaged in what they characterized as a
“grievance” over an issue outside the CBA, and which absent an amendment to the
CBA could not resolve such issue, 1s irrelevant. Defendant, by arguing the “grievance”
resolution amended the CBA, concedes that the “grievance™ resolution is meaningless
unless it also effectuated such an “amendment.” But there is no reason to conclude any
“amendment” of the CBA was intended or effectuated by the grievance resolution,
much less one that in “clear and unambiguous” language waived or resolved all
minimum wage claims held by the class members. Indeed, the language in the
grievance resolution document relied upon by defendant makes no mention
whatsoever of a CBA modification or amendment:

Accordingly, the ITPEU/OPEIU considers this matter formally settled under
the collective bargaining agreement between Henderson Taxi and the ITPEU/
OPEIU and state law as implemented through such collective bargaining
agreement. Pursuant to Article XV, Section 15.7, this resolution is and
binding on all parties.

This language refers to the CBA “and state law as implemented through such
collective bargaining agreement.” Yet as discussed, supra, the CBA expressly states
that obligations imposed by law are not implemented by the CBA and disputes
involving the same cannot be resolved by Article XV of the CBA. The “binding”
resolution the document recites the parties achieved under Article XV, Section 15.7, of
the CBA does not resolve the legal claims of individual employees, it just forbids the
union from asserting the same grievance again.

Defendant argues that the grievance resolution modified the CBA to now require
Henderson “to pay at least the state minimum wage on a going forward basis” and
make certain back payments of minimum wages as well. Even if the grievance

resolution can be considered a CBA “amendment™ adding such terms to the CBA

(despite its complete omission of any such “amendment” language) there is nothing in
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the grievance resolution waiving, limiting, or resolving the minimum wage rights
of individual employees. The mere “amendment” of the CBA to now include an
obligation to pay the minimum wage did not relieve employees of their right to also sue
in Court to collect those minimum wages. Indeed, the CBA itself, Ex. “A,” expressly
guaranteed that right.

Defendant cites St. Vincent Hospital, 320 NLRB 42, 44-45 (1995), Certified
Corp. v. Hawaii Teamsters, 597 F.2d 1269, 1272 (9" Cir. 1979) and International
Union v. ZF Boge Elastmetall, 649 F.3d 641 (7™ Cir. 2011) in support of its claim the
CBA was “modified” by the grievance resolution. These decisions are irrelevant as
they were not determined under the very high “clear and unambiguous” waiver
standard required in this case. None discussed establishing waivers of employees’
independent legal rights from a CBA modification, much less what 1s required to
“clearly and unambiguously” establish a CBA modification waiving such rights. St.
Vincent involved a National Labor Relations Board (“NLRB”) finding that a contract
modification occurred in an NLRB proceedings where proof is only required by a
preponderance of the evidence. See, 29 U.S.C. § 160(¢c) and NLRB v. Transportation
Management Corp, 462 U.S. 393, 401 (1983). Similarly, Certified Corp and
International Union either relied upon NLRB decisions or general contract law
principles in finding CBA modifications occurred that had no impact on the
independent legal rights of individual employees. Defendant’s citation to Burnside v.
Kiewit Pacific, 491 F.3d 1053, 1060 (9™ Cir. 2007) on this point is completely
nonsensical, as 1t only recites the “clear and unmistakable” waiver requirement and did

not concern a CBA modification waiving any state law right.

II. THE CLLASS MEMBERS HAVE NOT “ELECTED THEIR
REMEDIES” AS A RESULT OF THE UNION GRIEVANCE
OR PARTICIPATED IN AN “ACCORD AND SATISFACTION”

A. There is no “double recovery” issue as defendant is
entitled to a full credit towards its minimum wage liability
for the payvments it already made to the class members

Defendant baselessly insists that an “election of remedies” finding, based upon

9.
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the union grievance, 1s needed to prevent the injustice of a “double recovery” of unpaid
minimum wages. To the extent the defendant, as a result of the grievance, has made
payments towards its minimum wage liabilities, it will receive a 100% credit for those
payments. No unjust or improper double recovery will result from this case.

B. The class members have not “elected any remedy” as there has

been no waiver of their rights under the Nevada Constitution and
Federal Labor LLaw does not impose any such election of remedies.

As discussed, supra, the class members’ rights to minimum wages under the
Nevada Constitution are not modified, in any fashion (except to the extent their
damages may be diminished by defendant’s payments) by the grievance resolution.
Nor can the CBA grievance resolution process be an “election of remedies™ by the
class members for claims the CBA expressly excludes from resolution by that process!

Federal labor law also forbids any “election of remedies” finding because a CBA
grievance concerns the subject matter of an independent state law claim. In Hawaiian
Airlines v. Norris, 512 U.S. 246, 249 (1994) and Lingle, 486 U.S. 401-402 (1988) the
plaintiffs both grieved their discharge from employment under their union CBA as
being without good cause and also sought remedies in court under state law for
wrongful discharge. The Supreme Court found this was perfectly proper in both cases
and no LMRA preemption would be found under such circumstances.

Defendant’s citation to the worker’s compensation cases of Arteaga v. Ibarra,
858 P.2d 387 (Nev. Sup. Ct. 1993) and Advanced Countertop Design v. Second
Judicial Dist. Ct., 984 P.2d 756, 758 (Nev. Sup. Ct. 1999) is specious, as statute
renders acceptance of worker’s compensation benefits an exclusive remedy relieving
employers of all common law labilities. See, NRS 617.017 and NRS 616A.020. The
Nevada Constitution does not provide a CBA grievance benefits constitutes an
exclusive remedy for a Nevada constitutional minimum wage claim.

C. No “accord and satistaction” has taken place because

the union had no authority to resolve the class
members’ claims through the grievance process.

The class members’ Nevada constitutional minimum wage claims could only be
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resolved through the CBA grievance procedure by “clear and unambiguous™ language
in the CBA conferring such authority upon the union. No such authority was ever
granted to the union and the CBA expressly denied the union any such power. Asa
result whatever the union secured through the CBA grievance procedure could not act
as an “accord and satisfaction” of the class members’ claims. The citation relied upon
by defendant on this issue, May v. Anderson, 119 P.3d 1254, 1259 (Nev. Sup. Ct.
2005), mandates a finding that no accord and satisfaction took place. The accord and
satisfaction in May rested upon the fact that “Schwartz had authority to negotiate on
behalf of the Mays and accepted the offer in writing.” Id. In this case the union had no
such authority and could effectuate no such accord and satisfaction.

INI. NO INTERPRETATION OF THE CBA, OR REFERENCE
TO THE CBA, IS NEEDED TO RESOLVE THIS CASE

What the CBA required, in terms of payment of wages, benefits, or hours of
work, 1s wholly irrelevant to this case. The determination of the minimum wage
obligations of the defendant, and the extent of the defendant’s violations of those
obligations, depends upon whether the defendant paid the class members, for every
hour worked, at least the required minimum hourly wage. That determination, in turn,
requires the examination of three things, none of which involves the CBA:

(1) What the defendant actually paid to the class members:

(2) What hours the class members actually worked,

(3) And in respect to whether the “higher” minimum wage rate applies, what
insurance premium amounts the defendant actually required the class
members pay to secure “family coverage” insurance.

While defendant insists that item (3), the amount of insurance premium
payments that the class members were required to pay, would require some sort of
convoluted interpretation of the CBA, defendant is well aware that 1s untrue. The
defendant published rates to its employees advising them, precisely, of the required

insurance premiums. Ex. “C” showing “Henderson Dependent Coverage™ premium
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contributions were between $215.98 and $414.98 per month. The sheer sophistry of
defendant’s claim the CBA must be “interpreted” to answer the “required health
insurance premium contribution” issue is not only demonstrated by Ex. “C” but by the
complete absence of any actual declaration from defendant on that issue.

Even if an interpretation of the CBA was required to address the health insurance
premium issue, the class members are entitled to the lower tier minimum wage
irrespective of the health insurance issue. The conditional class certification under
NRCP Rule 23(c)(1) can later be amended, prior to a merits determination, to limit the
class determination to the defendant’s “lower tier” compliance, if needed.

Nor will the CBA, as defendant claims, have to be interpreted to determine the
plaintiff’s “working time.” The Court will determine what constitutes “work time”
requiring minimum wage compensation based upon the actual facts of what plaintiff

did or did not do, as in any other case, not on any interpretation of the CBA.

IV. THE REQUIREMENTS FOR CLASS CERTIFICATION
ARE 1 FUTABLY ESTABLISHED

A. Defendant cites no relevant case law in its opposition
and furnishes no evidence supporting its assertions that this
case requires factual determinations unsuitable for class resolution.

This 1s, factually, an incredibly simple, strict liability, litigation in the nature of
an “audit.” What hours did the class members work? Did the compensation they were
paid for those hours exceed the minimum hourly wage rate? Were they entitled to the
higher or lower tier minimum wage rate? Once those questions are answered the
amounts owed, if any, to each class member 1s found by a simple arithmetical formula,
as there are no affirmative defenses, the parties’ state of mind, contributory negligence,
etc., are irrelevant. While there are a number of unresolved /egal issues presented by
this case, those legal questions will be answered in an identical fashion for all class
members. In addition, the facts to be determined in this case are quite narrow and the
same for all class members, which also renders class treatment i1deal.

Defendant argues, solely through its counsel, that it is either undesirable or
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impractical to determine in this case, on a class basis, the wages paid, hours worked,
and applicable minimum wage rate, of the class members. Yet defendant presents no
declarations, or any evidence whatsoever, supporting those assertions. To the extent
that defendant’s counsel pretends to proffer support for those assertions, it does so by
citing cases without explaining how they are germane to this case, and often citing
them for propositions that are the exact opposite of what such cases hold.
Defendant’s citation to Espenschied v. DirectSat USA, LLC, 705 F.3d 770, 774,
(7™ Cir. 2013), well illustrates the irrelevancy and gross inaccuracy of defendant’s case
citations. Espenschied mitially granted class certification to a class and subclasses of
over 2000 employees seeking minimum wages and overtime pay. 705 F.3d at 772. It
later decertified the class action and the case was resolved for only three plamntiffs. Id.
Such decertification was granted, and upheld on appeal, because it became apparent the
claims of 2,341 class members, all seeking damages relief, could not be decided on a
class basis as there was no common record upon which to adjudicate those claims:
And to determine damages would, it turns out, require 2341 separate
evidentiary hearings, which might swamp the Western District of
Wisconsin with its two district judges. For it's not as if each technician
worked from 8 a.m. to 5 p.m. and was forbidden to take a lunch break and
so worked a 45-hour week (unless he missed one or more days because of
illness or some other reason% but was paid no overtime. Then each
technician's damages could be computed effortlessly, mechanically, from
the number of days he worked each week and his hourly wage. And when
“it appear[s] that the calculation of monetary relief will be mechanical,
formulaic, a task not for a trier of fact but for a computer program, so that
there 1s no need for notice ..., the district court can award that relief
without terminating the class action and leaving the class members to their
own devices.” Johnson v. Meriter Health Services Emﬁloyee Retirement
Plan, 702 F.3d 364, 372 (7th Cir.2012). Nothing like that 1s possible here.
There 1s no reason to conclude that this case will, as in Espenschied, require
individual evidentiary hearings for each class member. Just the opposite. Wages paid
and hours worked records exist for all class members. The defendant has already
performed calculations, based upon those hours worked and wages paid records, and
made determinations of what they claim are the proper amount of minimum wages

owed, for a two year period, which are set forth in letters to 986 current and former
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employees. This case is precisely the sort of case that Espenschied recognized would
be appropriate for class disposition, where relief can be granted “mechanically” and in
a “formulaic” fashion, as defendant claims it has already done for a two year period.'

B. Defendant’s assertions that the particular class
certification requirements have not been met are specious.

1. Defendant’s “numerosity” objections are specious.

Defendant points to, and distorts, dicta in Shuette v. Beazer Homes, 124 P.3d
530, 538 (Nev. Sup. Ct. 2005) that joinder of 200 plaintiffs “might™ not be
impracticable if such persons lived in a geographically compact area. There are over
900 class members in this case and this is not a home construction defect case like
Shuette where control by the individual plaintiffs over their claims is likely to be
important. Defendant also ignores Shuette’s finding that “...a putative class of forty or
more generally will be found ‘numerous.” ” 124 P.3d at 537.

Defendant incorrectly asserts that Shuette, 124 P.3d at 542, held it is proper to
deny class certification in cases where individual claims are small and plaintiff attorney
fee awards are available. Shuette made no such holding and found the superiority of
class resolution in construction defect cases under NRS Chapter 40 1s often
questionable. That was because of such chapter’s requirements, coupled with other
considerations, one of which was the availability of attorney fee awards to individuals
plaintiffs under Chapter 40. It held that the class numerosity examination should
consider the factors set forth in plaintiff’s moving papers, including “the ability of
claimants to institute individual lawsuits,” an ability the individual class members in

this case lack given their situations. 124 P.3d at 538.

' Class certification must also be granted to test the validity of defendant’s
calculations. For example, it is unknown if defendant included its required 15 minutes
of pre shift “show up” time in its calculations. See, Ex. “D,” defendant’s instruction to
its drivers requiring them to perform such work. There are also subclass claims for
what appear to be over 300 former drivers under NRS 608.040 for 30 days wages
which defendant has never paid any amounts towards. Ex. “F” 4] 2.
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2. Defendant’s “lack of common issues” objections are specious.

(i) Defendant’s claim its letters no longer demonstrate common
issues because class members have waived claims is specious.

As discussed 1n plaintiff’s moving papers, and infra and supra, there has been no
waiver or accord and satisfaction of any class members’ claims. And to the extent that
defendant insists there has, that, too, 1s a common issue that should be decided for all
class members. Even if the Court were to agree with the defendant’s argument on this
point, there are over 300 former employees of defendant who, just like the plaintiff,
have not executed “Acknowledgments.” Ex. “F”, 9 2.

(ii) Defendant’s claim the “wage tier” issue requires
individualized determinations is specious and irrelevant.

As discussed, infra, the conditional class certification must be granted under
NRCP Rule 23 (c¢) (1) as even if the “wage tier” issue later proves unsuitable for class
resolution the class claims can stil/ be adjudicated under the “lower tier” $7.25
minimum hourly wage. The final class certification can be for a merits determination
solely on the “lower tier” issue, avoiding entirely the supposedly too individualized
“higher tier” wage 1ssue, with the class members free to pursue that 1ssue via individual
lawsuits. This issue 1s irrelevant at this stage of these proceedings.

Defendant’s assertions that resolving the “higher tier” wage issue will require
individualized determinations is also specious. The insurance premiums required of
the class members are set and known 1in amount. Ex. “B.” Whether the 10% of wages
calculation includes customer tips received (defendant insists it does and including tips
will require a too individualized determination) rests entirely upon a Labor
Commissioner regulation. Yet the Labor Commissioner is given no authority in the
Nevada Constitution to issue regulations regarding Nevada’s constitutional minimum
wage and such regulation contradicts the express language of Nevada’s Constitution
(which specifies the 10% 1s calculated based upon “gross taxable income from the
employer”). The invalidity of that regulation presents yet another common issue for

resolution. If the “actual family dependents™ status of class members 1s germane that
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status 1s easily determined (and whether the “family coverage” cost standard applies to
all workers, even those without families, 1s yet another common issue). There 1s no
reason to conclude the “higher tier” wage issue is unsuitable for class resolution.

3. Defendant’s “lack of typicality” objection is specious.

Defendant insists the named plaintiff’s claim i1s no longer typical of most class
members’ claims because those class members have released their claims. There are
no valid releases and this objection is specious. In addition, over 300 former employee
class members have not executed releases. Ex. “F” 9 2.

4. Defendant’s “representative inadequacy” objection is specious.

(i) There is no “conflict” between the named plaintiff and the
class members executing releases and the named plaintift
does not seek a forfeiture of the settlement amounts paid.

Defendant’s assertion the named plaintiff, by prosecuting this case, is placing at
risk the settlement amounts defendant paid to the class members executing releases is
specious. The defendant admits it owed such sums to those class members, it has no
legal basis to recoup those sums and it asserts no basis to recoup them. The defendant
is entitled to a set off for those payments and the class members risk, and lose, nothing
from having the named plaintiff prosecute the class claims.

Defendant makes an equally absurd claim that the named plaintiff is in “direct
contradiction” with the class members by alleging he did not take recorded breaks
when the class members executing “Acknowledgments™ admit they never “worked
through breaks times.” The “Acknowledgments™ are invalid. More importantly, at this
stage it 1s unknown if the “worked through recorded break time” claims will actually be
resolved, on the merits, on a class wide basis. The Court will only be granting
conditional NRCP Rule 23(c)(1) certification at this time.

(i) Defendant has no right to a deposition in

advance of class certification to determine if
it believes the representative plaintiff is “credible.”

Defendant speciously insists it has a right to depose the plaintiff prior to class

certification so it can “ascertain whether his testimony is or is not credible,” citing CE
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Design v. King Architectural Metals, Inc., 637 F.3d 721, 728 (7™ Cir. 2011) and
Akousugi v. Benihana Nat’l Corp., 282 F.R.D. 241, 257 (N.D. Cal. 2013). Actually the
opposite is true. As CE Design recites the need for a class representative to
demonstrate adequate credibility is not “...an invitation to defendants to derail
legitimate class actions by conjuring up trivial credibility problems or insubstantial
defenses unique to the class representative.” 637 F.3d at 729.

The need for a class representative to be free of “credibility problems” 1s an
1ssue of concern to the class members and not the defendant. 1t 1s the Court, not the
defendant, that is charged with protecting the class members’ interests in that regard.
See, Eggleston v. Chicago Journeyman Plumbers, 657 F.2d 890, 895 (7th Cir.1981).
(Allowing a defendant, “preferring not to be successfully sued by anyone,” to assist a
court in determining class representative adequacy “...is a bit like permitting a fox,
although with a pious countenance, to take charge of the chicken house.”)

Defendant does not, as in Akousugi, present any actual evidence that the named
plaintiff Sargeant (or any of the three proposed additional/standby class
representatives) 1s inadequate. Conditional class certification should be granted under
NRCP Rule 23(c)(1) and if the Court later determines Sargeant 1s not a suitable class
representative 1t should, as was done 1n Adkousugi, appoint a different class
representative. 282 F.R.D. at 257.

C. Defendant’s assertions that the “predominance” and “superiority”
requirements for class certification have not been met are specious.

This branch of defendant’s opposition rehashes all of their prior specious
arguments: That class members have released their claims; that the minimum wage
“tier determination” 1ssue 1s too individualized for class treatment; and that a resolution
of the “working during recorded break time” claim will require individual
determinations. As discussed, supra, there 1s no reason to find that the “wage tier” or
“working during recorded break time” claims will require individualized

determinations. More importantly, the class certification requested under NRCP Rule
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23(c)(1) is conditional and subject to amendment prior to any merits determinations.
The Court will review the “wage tier” and “working during recorded break time” issues
prior to trial. If it finds, upon a fully developed record, that those issues are unsuitable
for class resolution the solution is simple: The class claims will be narrowed and
proceed to a merits determination only for the “lower tier” $7.25 an hour rate and will
not include any claims for “working during recorded break time.”

Defendant’s assertion that the “alternative remedy” of having the Nevada Labor
Commissioner take action on the class claims is superior is wholly specious and
unsupported. The Nevada Constitution grants plaintiff the broadest possible right to
relief in this Court for all violations of the Nevada constitutional minimum wage. The
Court cannot abdicate its duty to provide that relief to an administrative agency.

D. Defendant’s assertion “plaintiff’s allegations are based in fraud”
is untrue and no “fraud” claim bars class certification in this case.

Nowhere does plaintiff allege “fraud™ in his complaint, which is defined in
Black’s Law Dictionary (9™ Ed.) as “a knowing misrepresentation of the truth or
concealment of a material fact to induce another to act to his or her detriment.
Plaintiff’s complaint alleges, in support of its claim for punitive damages, in three
places that defendant engaged in “malicious, oppressive and fraudulent conduct”, e.g.,
dishonest acts warranting punitive damages, in the same manner that Black’s defines
“fraudulent act:” “Conduct involving bad faith, dishonesty, a lack of integrity or moral
turpitude. — Also termed dishonest act; fraudulent or dishonest act.”

The word “fraud” is not in plaintiff’s complaint and no “fraud” involving
“reliance” is presented by any claim in this case. It 1s that necessity of proving reliance
in a common law fraud case, an issue requiring an individual determination of the
understanding of each putative class member, that barred class certification in Johnson
v. Travelers Ins. Co., 515 P.2d 68 (Nev. Sup. Ct. 1973). Neither plaintiffs’ claims for
unpaid minimum wages, nor their claims for punitive damages (the latter dependent

upon proof of defendants” dishonest and bad faith acts), involve any “reliance” by any
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class members on defendants’ representations. The plaintiff’s allegations of
“fraudulent acts” by defendant supporting punitive damages is akin to the statutory
“fraudulent conveyance™ plaintiff who, of course, need not establish common law
“fraud” and “reliance” to recover on such a claim. See, Sportsco Enterprises v. Morris,
917 P.2d 934, 938 (Nev. Sup. Ct. 1996) (Plaintiff’s fraud claim fails, but fraudulent
conveyance claims successful).

Plaintiffs make no claims for fraud. The Court’s conditional class certification
order can also make clear no class claims for fraud are made in this case.

E.  Plaintiff has standing to seek equitable relief.

As discussed in plaintiff’s moving papers, Nevada has not adopted the federal
court, Article 11, standing requirements, but broadly confers standing. Defendant, in
asserting that the standing holdings of Hantes v. City of Henderson, 113 P.3d 848
(Nev. 2005) and Stockmeier v. Nev. Dept. of Corrections, 135 P.3d 220 (Nev. 2002) are
“unpersuasive,” 1s seeking to have this Court ignore the law. In Hantes, the claim for
standing was actually far weaker than in this case, as the statute at issue was silent on
who could raise zoning challenges. 135 P.3d at 850. The Nevada Constitution
expressly grants standing to an “employee” to seek a “remedy” for “violations™ of the
Nevada constitutional minimum wage, including equitable relief and not just redress
for their own individual injury. Indeed, the sort of public policy considerations that
guided Hantes are even more forcefully present in this case. Imposing a requirement
that only current employees have standing to seek equitable relief would completely
subvert the broad language of the Nevada Constitution and its public purpose. No
current employee is ever likely to seek injunctive relief out of fear of losing their
employment, which is precisely why defendant is urging such a standing requirement.

Plaintiff’s complaint expressly seeks equitable and injunctive relief (Ex. “E”, q
18) and defendant’s assertion it does not is specious.

V. THE “ACKNOWLEDGMENTS” ARE VOID IN THIS CASE

Defendant’s argument that the “Acknowledgments” should be not be found void
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is entirely without substance and is nonsensical. It argues that a “release validity”
analysis 1s irrelevant since the “Acknowledgments” it coerced were not “releases.” It
insists that because the “acknowledgments were arrived at by agreement between the
Union and Henderson Taxi pursuant to the Union/CBA grievance process” plaintiff is
requesting the Court “invalidate an agreement between Union and Henderson Taxi,”
something the Court cannot do. Nothing of the sort is requested of the Court.
Whatever significance the union and the defendant attach to the Acknowledgments, for
the purpose of their dealings between themselves or the CBA, is of no concern to this
case. This Court is within its authority to deem the “Acknowledgments” void for the

purposes of this case.

V. DEFENDANT ENGAGED IN MISLEADING AND WRONGFUL
COMMUNICATIONS WITH THE CLASS MEMBERS AND
APPROPRIATE CORRECTIVE MEASURES ARE NEEDED

A. The issue is misconduct in communication, not
communication per se with the unrepresented class members.

The issue is not whether there 1s some absolute ban upon a defendant engaging
in pre-class certification communication with putative class members or appropriately
and fairly settling claims with those persons. The issue, as explained in plaintiff’s
moving papers, 1s the defendant’s improper conduct n (1) Making misleading and
untrue representations to the class members about this litigation being a vehicle for
plaintiff’s counsel to “line their own pockets” at the class members’ expense and (2) In
soliciting knowingly void “Acknowledgments” from the unrepresented and uninformed
class members which would lead them to believe they had released all of their legal rights,
presumably at a substantially discounted cost to the defendant.

B. Defendant provides no basis to find its conduct
was proper or should not be sanctioned.

Defendant, if it had acted properly, would have simply made payments to the class
members, either as part of the payroll of its existing employees or by sending checks to
former employees, for the minimum wage amounts it acknowledged they were owed. It

could have also made a completely proper one sentence statement: “Henderson taxi 1s
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providing this payment to you as it has determined these are unpaid minimum wages you
earned, but were not paid, while working at Henderson taxi after June 24, 2012.” If it had
done so there would be no basis for sanctions. Indeed, this was precisely what was done
in one of the cases defendant insists demonstrates its conduct was not wrongful! See,
Craft v. North Seattle Community College Foundation, 2009 Westlaw 424266, p. 2 (M.D.
Geo. 2009) (“In its letters to potential class members, AFS did not make any reference to
this lawsuit, did not make a lopsided presentation of the facts, did not explain the basis for
the refund (or even call the check a “refund”), and did not elicit a release of any claims.”)
Plaintiff wholeheartedly agrees that if defendant had acted as in Craft there would be no
basis for a sanctions finding. But it did not so act.

Defendant was not content to do the right thing and pay its conceded, and
undisputed, debt to its hard working taxi drivers. It was well aware at the time of the
Yellow Cab decision it was the only remaining taxi company in Las Vegas that could be,
but had not yet, been subject to a minimum wage lawsuit by plaintiff’s counsel. Ex. “F,
“q9 3. Anticipating that such a lawsuit was a certainty after Yellow Cab, it elected, upon
the advice of counsel, to accept the clearly ultra vires “grievance” of its union and use that
grievance to pro-actively limit, through improper means, its potential liability in that
certain to be filed lawsuit. As a condition to making its limited (and quite possibly
substantially incomplete) “two year” minimum wage payments, it got the union’s
acquiescence to its securing of coercive and void “Acknowledgments” from the class
members. Defendant was well aware that those “Acknowledgments” although void would
be considered releases by the uniformed and unsophisticated class members and would
likely deter participation in any future class action minimum wage litigation.

Defendant presents no evidence to rebut the foregoing conclusion of wrongful
conduct. There was no need for the “Acknowledgments” it coerced from the class
members. Indeed, if it really believed it had achieved a “final, binding and complete”
resolution of the class members claims, as it insists to the Court, why did it want those

“Acknowledgments”? And why did it need “Acknowledgments™ at all, it certainly knew
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when its check to a class member was cashed. And why did it have to send class
members letters containing falsehoods about the nature of this litigation? Defendant
offers no explanation of its conduct. Not a declaration. Nothing at all.

That the union acceded to the defendant’s conduct did not justify such conduct.
The union’s judgment about what course of action it should undertake is irrelevant. It
certainly does not provide any legal excuse for defendant’s conduct and defendant cites no
authority supporting its insistence that it does.

Rather than explain its conduct (which it cannot justify) , or excuse it as being
negligent or legally uninformed (which presumably it was not since defendant provides no
declaration making those claims), or show any contrition, defendant simply insists it did
not engage in “actual misrepresentations and bad conduct.” That is untrue and it falsely
claims the circumstances of this case are distinguishable from all of the cases dealing with
improper “pre-class certification” misconduct by defendants: Belt v. Emcare, Inc., 299 F.
Supp. 2d 664 (E.D. Tex. 2003) ; Hampton Hardware Inc. v. Cotter & Co., Inc., 156
F.R.D. 630, 633-34 (1994); and Keystone Tobacco Co., Inc v. U.S. Tobacco Co., 238
F.Supp. 2d 151, 154 (D.D.C. 2002).

Central to the finding of misconduct in Belt was a communication by defendant
stating that the class members’ recovery (in that case for overtime wages) would be
reduced by the payment of attorney fees, 299 F.Supp 2d 666-669, even though an
additional statutory award of attorney’s fees was available. That was the exact sort of
class counsel is acting to “line their own pocket” communication made by defendant in
this case. Hampton Hardware involved the same sort of “this class action case is not in
your interest and you should not participate in it” communication that defendant made in
this case, such communication being wrongful and future communications were
restrained. 156 F.R.D. at 631-32, 635. That no corrective notice was issued in Hampton
Hardware 1s understandable as no “Acknowledgements” or settlements were actually
sought by such improper communications, as in this case.

Defendant’s most outrageous misrepresentation on this point is its discussion of
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Keystone Tobacco as not acting to “prohibit settlement discussions between the Defendant
and putative class members” and its citation to cases such as Weight Watchers of
Philadelphia v. Weight Watchers Int’l, 455 F.2d 770, 773 (2™ Cir. 1972) as authorizing
defendants to negotiate settlements with the members of uncertified classes. Defendant
entirely ignores what was explained in plaintiff’s moving papers, which is that Weight
Watchers, 455 F.2d at 772, and every other case that has allowed such settlements
have made sure they were negotiated with judicial oversight. Defendant in this case
could have, as was done in Weight Watchers, come to this Court and sought approval for
its course of action and settlement efforts. It intentionally failed to do so because it feared
such a fair, and properly supervised judicial process, would impair its efforts to misled the
class members and limit its liability by doing so.

In Keystone Tobacco the pre-certification settlement letters of defendant were far
more “above board” and proper than those of the defendant in this case and were found to
contain no inaccurate or misleading statements. 238 F.Supp.2d at 157. The Keystone
Tobacco settlement letters also expressly advised the putative class members “to consult
with their own lawyers before deciding to settle the case or sign releases,” /d., something
defendant in this case did not do. Nonetheless, and despite the fact the Keystone Tobacco
class members were independent business owners and presumably far more sophisticated
than the class members in this case, the communications were found improper. The
improper settlements already garnered were subject, at the class members’ option, to
being stricken and defendant was required to so advise those class members. 238
F.Supp.2d at 159

Defendant asserts no facts that would justify their conduct or make it proper and
asserts no extenuating circumstances that would mitigate the wrongful nature of such
conduct. Nor does any decision, of any Court, suggest in any fashion that such conduct
may have been proper. Every decision cited by defendant, where pre-certification
settlement or other communications by a defendant were found proper, involved

circumstances where no wrongful conduct was present. Allowing defendant to escape
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meaningful sanctions would serve to reward them for their improper conduct.

PART TWO

VIL DEFENDANT’S CLAIM IT CANNOT BE HELD LIABLE
FORITS CONDUCT PRIOR TO JUNE 24, 2014 IS SPECIOUS

A. The idea Yellow Cab has no application to conduct taking
place prior its publication is absurd and has been rejected.

Upon remand in Yellow Cab 1t was argued that the Nevada Supreme Court’s
Yellow Cab Opinion only governed conduct taking place after its publication on June
26, 2014. Judge Israel rejected that argument and declined to stay Yellow Cab
pending the disposition by the Nevada Supreme Court of the taxi driver minimum
wage case of Gilmore v. Desert Cab. Ex. “G.” The defendants in Yellow Cab
subsequently filed a petition for a writ of mandamus seeking to overturn that decision.
Ex. “H.” That petition was denied as moot as a result of the disposition in Gilmore.
Ex. “I.” The Nevada Supreme Court reversed and remanded Gilmore based upon the
decision in Yellow Cab and in doing so declined to embrace the argument raised in the
Gilmore appeal that Yellow Cab had no application to conduct taking place prior to
June 26, 2014. Ex. “J”, Gilmore appeal disposition order, Ex. “K” Respondent’s Brief
in Gilmore appeal, pages 17-27, arguing Yellow Cab was not applicable to conduct
taking place prior to June 26, 2014.

The Ninth Circuit Court of Appeals has also expressly rejected this argument
and found Yellow Cab applies to all taxi and limousine drivers employed in Nevada
after the Nevada Minimum Wage Amendment’s enactment in 2006. See, Greene v.
Executive Coach & Carriage, 591 Fed Appx. 550 (9" Cir. 2015):

The district court erred in dismissing Greene’s claim under the Nevada

Minimum Wage Amendment, embodied 1n Article 15, § 16 of the Nevada

Constitution. See Thomas v. Nevada Yellow Cab Corp., 327 P.3d 518, 522 (Nev.

2014) (holding that the Nevada Minimum Wage Amendment, which contains no

taxicab and limousine exception, “supersedes and su Elants the taxicab driver

exception set out 1n [Nevada Revised Statutes §] 608.250(2)”). Because the
repeal of § 608.250(2) occurred in 2006 when the amendment was ratified, we
reject Executive Coach and Carriage’s (“Executive”) retroactivity argument.

Greene does not allege that he 1s owed wages for hours worked prior to 2006.

We therefore reverse the district court’s dismissal of the minimum wage claim.

Adopting defendants’ arguments, and failing to apply Yellow Cab’s ruling to this
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case, would contravene the fundamental principles of our system of justice and close to
a millennium of common law. Courts are required to make substantive, and not merely
future conduct, rulings about the civil legal rights of the parties. “The general rule that
judicial decisions are given retroactive effect 1s basic in our legal tradition.” See,
Newman v. Emerson Radio Corp., 48 Cal. 3d 973, 978 (Cal. Sup. Ct. 1989) citing
Linkletter v. Walker, 381 U.S. 618, 622 (1965) (“At common law there was no
authority for the proposition that judicial decisions made law only for the future”,
citing 1 Blackstone, Commentaries 69 (15th ed. 1809)). Yellow Cab, a final decision
from the Nevada Supreme Court on an issue of Nevada law, is the law and 1s binding
upon this Court in respect to all legal claims that have yet to reach final judgment.

Defendant speciously claims that under Breithaupt v. USAA Prop. & Ca. Ins.
Co., 867 P.2d 402, 405 (Nev. Sup. Ct. 1994), the Court must determine if defendant
can be liable for conduct pre-dating the June 26, 2014 decision in Yellow Cab.
Briethaupt concerned whether an insurer’s conduct taking place prior to a 1990
amendment to NRS 687B.145(2) was governed by the standards imposed 1n that 1990
statutory revision. 867 P.2d 403-404. The issue in Briethaupt was whether a statute
imposes liability or a standard of conduct for events or transactions taking place prior
to its enactment and effective date. Briethaupt, and its outcome, are irrelevant to this
case, which only concerns conduct taking place after the November 28, 2006 effective
date of the Nevada constitutional minimum wage amendment.

Diligent research by plaintiff’s counsel has failed to find a reported case from
any jurisdiction where a “future conduct only” ruling was issued in respect to conduct
taking place after the effective date of a newly enacted constitutional provision or
statute. Nor do defendants cite any such precedent and the sole Nevada precedent
upon which they rely, Briethaupt, as discussed, supra, also only addresses the issue of

“pre-effective date” conduct.
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B. This Court does not have discretion to engage in
some sort of “equitable weighing” of various factors
to determine whether it is bound by Yellow Cab.

Defendant’s assertion that Passarello v. Grumbine, 87 A.3d 285, 307 (Pa. 2014),

supports its claim that this Court has “discretion” to determine whether Yellow Cab
should be applied to this case is specious. Passarello involved, as in Linkletter and
similar cases, the overturning of prior judicially created rules of law and precedents (1n
Passarello the correct form of civil jury instructions). Nowhere does it opine on how
or when to give effect to a rule of law created by the language of a newly enacted
statute or constitutional amendment.

C. Defendant’s claim it is excused from liability in this case .
based upon its relationship to a party in a different case is specious

The 1dea that defendant, because its “management team” was involved in Lucas v.
Bell Trans, 2009 Westlaw 2424557, was “reasonably entitled” to rely upon the
wrongly decided Lucas case, and thus escape liability in this case, 1s absurd.
Defendant cites no authority supporting its novel claim that this Court should grant it
an excuse from the law, as it applies to this case, as a matter of “equity” based upon its
management’s experience in Lucas. The parties to Lucas are bound by the decision in
that case, and the law, as it was applied to that case. The parties to this case, who are
completely different, must litigate their dispute in this case as the law applies, at this
point in time and to this case, under the correct holding of Yellow Cab and not the

erroneous decision arrived at in Lucas.

VIII. THE COURT SHOULD DEFER RULING ON THE STATUTE OF
LIMITATIONS ISSUE OR FIND THAT IT IS FOUR YEARS

A. The Court should not rule on the statute of limitations
issue and await the Nevada Supreme Court’s ruling.

The Court should not expend its resources trying to determine the appropriate
statute of limitations. The Nevada Supreme Court has scheduled en banc argument on
October 6, 2015, on a writ petition in Williams v. Claim Jumper seeking to overturn the

District Court’s finding that the statute of limitations 1s only two years. It is probable
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that the Williams decision will be found in error, as the Nevada Supreme Court’s
website indicates that in 2014 of the petitions that were filed and resolved after an
answer was ordered over 62% were granted in full or in part.

The Court should grant the conditional class certification under NRCP Rule
23(c)(1) and specify, at this time, that the class period will be from July 1, 2007
through December 31, 2014. The July 1, 2007 date is the earliest possible date for
liability to be imposed if the plaintiff’s statute of limitations tolling theory is
successful. The class period will be precisely defined later, based upon a resolution of
the tolling issue and the result of the Williams writ.

B. The proper statute of limitations is four years.

1. Every well reasoned decision has held
the statute of limitations is four years.

Judge Williams, in Diaz v. MDC Restaurants, LLC (Ex. “17” of opposition),

Judge Bell in a detailed decision in Perera v. Western Cab Co. (Ex. “18” of opposition)
and most recently Judge Israel in Thomas v. Yellow Cab, Ex. “F,” recognize that NRS
608.260 by its very language 1s limited to claims brought under NRS 608.250, as
discussed supra, and found the four year statute of limitations of NRS 11.220 applies
to Nevada constitutional minimum wage claims. As Judge Bell states in Perera,
“Therefore, when a taxicab driver brings a minimum wage claim, the taxicab driver
brings that claim under the provisions of the Minimum Wage Amendment, not Chapter
608.”

Judge Jones in Sheffer v. US Airways, Inc., 2015 WL 345192 (D. Nev. 2015, 15-
CV-204, 6/1/15) also agreed that NRS 608.260 cannot govern the statute of limitations
for Nevada constitutional minimum wage claims:

NRS 608.260 creates a private right of action to enforce the minimum wages

administratively set by the Labor Commissioner under NRS 608.250, and the

limitations period for such a claim is two years. See Nev.Rev.Stat. § 608.260.

Plaintiff has brought no claim under NRS 608.250, but under Section 16 [of
Nevada’s Constitution]. Indeed, Section 16 supersedes NRS 608.250 as to any
inconsistency, and the specific minimum wages provided by Section 16 are
inconsistent with NRS 608.250's grant of power to the Labor Commissioner to
establish the minimum wage. See, Thomas v. Nev. Yellow Cab Corp., 327 P.3d

7.

AA 303




o

B~ W

o o0 1 SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

518, 52022 (Nev.2014).

Judge Jones, based upon the inapplicability of NRS 608.260 to Nevada constitutional
minimum wage claims, found the default three year statute of limitations applied to all
claims arising under a statute, NRS 11.190(3)(a), applies to such claims. He does not
discuss why the four year NRS 11.220 “catch all” statute of limitations 1s not
applicable to constitutional claims and that point was not raised to him in Sxeffer.

The view the four year “catch all” statute of limitations should apply to Nevada
constitutional claims is supported by Nevada precedent. In White Pine Lumber Co. v.
City of Reno, 801 P.2d 1370, 1371-72 (Nev. Sup. Ct. 1990), the Court held that, by
default, a claim under the Nevada Constitution against a municipality for inverse
condemnation would have, absent other considerations, been subject to the four year
“catch all” statute of limitations provided for in NRS 11.220. It found other
considerations compelled it to apply the 135 year statute of limitations for inverse
condemnation, as constitutional claims against governmental actors should not be
subject to a statute of limitations shorter than that applicable to private parties (the
adverse possession limitations period of NRS 40.090) who commit the same conduct.
801 P.2d at 1371. In the earlier case of Alper v. Clark County, 571 P.2d 810, 813
(1977), the Nevada Supreme Court recited, without dispute, the logic of applying the
four year NRS 11.220 statute of limitations to claims generally arising under Nevada’s
Constitution, although it decided A/per on other grounds.

Every analogous case that plaintiffs’ counsel has located has adopted a
jurisdiction’s “catch-all” statute of limitations for constitutional claims when the
jurisdiction has not otherwise expressly provided a statute of limitations for such
claims. See, Ho v. University of Texas, 984 S.W.2d 672, 687 (Tex. Court of App.
1998) (Applying Texas “catch all” statute of limitations to claim originating directly
from state constitution when no other statute of limitations was expressly applicable);
Linder v. Kindig, 285 Neb. 386, 393 (Neb. Sup. Ct. 2013) (Applying Nebraska “catch
all” statute of limitations); Pauk v. Board of Trustees of City University of New York,
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1983, 119 Misc.2d 663, affirmed as modified on other grounds 111 A.D.2d 17,
affirmed 68 N.Y.2d 702 (N.Y. Ct. Appeals 1986) (Applying New York “catch all”
statute of limitations) and Marshall v. Kleppe, 637 F.2d 1217, 1223-24 (9" Cir. 1980)
(Applying California’s four year “catch all” statute of limitations to a constitutional
claim and not California’s general three year “action pursuant to a statute™ statute of
limitations period).
2. Defendants’ argument that the two year statute of limitations
of NRS 608.26 apBlles to the plaintiff’s claims ignores the
language of NRS 608.260 and is illogical.

In Yellow Cab, 327 P.3d at 522, the Nevada Supreme Court, in rejecting claims

that taxi cab drivers were exempt from Nevada’s constitutionally proscribed minimum
wage by virtue of NRS 608.250(2)(e), held that:

In this case, the principle of constitutional supremacy prevents the Nevada

I%%%lzf(li%t'glg (;f{l(s)glt lg.:tri%?;[.lng exceptions to the rights and privileges protected by
Yellow Cab makes clear that whatever exception was created by Nevada’s Legislature
in NRS 608.250 to Nevada’s statutorily imposed minimum wage could not limit the
“rights and privileges protected by Nevada’s Constitution.” Accordingly, the statute
of limitations applicable to the plaintiffs’ claims is not determined by undertaking
defendants’ convoluted examination of whether there has been an “implicit repeal” of
NRS 608.250 and 608.260. The rights asserted by the plaintiffs in this case do not
arise under statute or from the “repeal” (implicit or otherwise) of any statute. They are
constitutional and that affords them at least the four year statute of limitations provided
by NRS 11.220. See, White Pine Lumber Co. 801 P.2d at 1371-72.

Defendant’s assertion that White Pine Lumber held that NRS 11.220 does not
apply to claims brought directly under Nevada’s Constitution is untrue. It did not
direct that the statute of limitations “applicable to a similar statutory claim” be applied
to constitutional claims instead of NRS 11.220. Rather it held that the City of Reno, a
government actor taking real property wrongfully through inverse condemnation,

should not benefit from a shorter statute of limitations, which would have been NRS
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11.220, than a private party committing the same conduct, as “...the identity of the
party doing the ‘taking’ should not change this analysis [of the applicable statute of
limitations].” 801 P.2d at 1371.

Defendant’s argument on this point is also grossly illogical, as NRS 608.260, by
its express language, only applies to claims arising under NRS 608.250 and no other
claims, much less to claims arising under Nevada’s Constitution. The relevant
language from NRS 608.260 states it is applicable only:

If any employer pays any employee a lesser amount than the minimum wage

prescribed by regulation of the Labor Commissioner pursuant to the provisions

of NRS 608.250...,(emphasis added).

The two year statute of limitations period of NRS 608.260 applies to claims that an
employee has been paid (1) Less than the amount of “minimum wage prescribed by
regulation of the Labor Commissioner” and (2) which amount has been so prescribed
in a regulation issued by them “pursuant to the provisions of NRS 608.250.”
Plaintiffs’ claims are not pursuant to any “regulation” of the Labor Commissioner and
have nothing to do with NRS 608.250. The plaintiff has no claim under NRS 608.250
and asserts no such claim. Accordingly, NRS 608.260 is irrelevant to this case.

While defendant 1s correct, in that certain trial court judges have ignored the
foregoing, and found NRS 608.260 governs claims for minimum wages under
Nevada’s constitution despite the express limiting language of NRS 608.260, such

decisions are wrong. The Court should not make such a wrong decision in this case.

IX. THE COURT CANNOT RULE ON THE STATUTE OF
LIMITATIONS TOLLING ISSUE AT THIS TIME

Defendant insists the statute of limitations toll 1ssue must be resolved 1n its favor, at
this time, because it provides a sworn declaration from its manager that at all relevant
times the Nevada Labor Commissioner’s notice was posted in its workplace. This is
akin to dismissing a strict product liability lawsuit against a defendant on the basis of
nothing more than a sworn declaration the defendant did not handle or sell the

defective product, without any discovery or factual record.
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The Court must hold an evidentiary hearing on the plaintiff’s claim of a statute
of limitations toll, it cannot summarily dispose of that claim in the fashion demanded
by defendant. See, Copeland v. Desert Inn Hotel, 637 P.2d 490, 493 (Nev. Sup. Ct.
1983). There 1s no record 1n this case upon which to hold such an evidentiary hearing.
The Court cannot simply accept defendant’s assertion the indicated poster was always
present in the workplace. Nor 1s that posting sufficient, as a matter of law, to comply
with the Nevada Constitution’s requirement that a written notice of the minimum wage
adjustment first occurring on July 1, 2007 be given to “each employee.” The mere
posting of a general notice is not the giving of a written notice to “each employee.”
Defendant’s assertion such an “in hand” notice requirement to “each employee” would
be unduly burdensome is specious, it could easily enclose such notices with its normal
paycheck distributions (and it certainly had no problem mailing out over 900 of its
coerclive settlement letters).

CONCLUSION

Wherefore, plaintiff’s motion should be granted in all respects.

Dated this Sth day of August, 20135.

Leon Greenberg Professional Corporation

/s/ Leon Greenberg
LEON GREENBERG, Esq.

Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E3
Las Ve as Nevada 89146

Tel (70 2) 383-6085

Fax (702) 385-1827

Attorney for Plaintiff
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EXHIBIT “B”



MEMORANDUM OF AGREEMENT

This Memorandum Of Agre
Inc., Ace Cab, Inc., Vegas-Western Cab, [nc. A-N.L.V, Cah Company and

y referred to as the Employers, and the

Energy, Allied Industriali Angd

Cab Company,
Virgin Valley Cab Company, hereinafier collectivel

United Steel, Paper and Forestry, Rubber Manufacturing,

Service Workers International Union { USW) AF L-CIO, CLC, hereinafter referred to as the

Union,
WHEREAS, the Employers and the Unjon
bargaining agreement for the period September 11, 2006 to September 11,

are parties to and boungd by a collective
2009 covering all

taxicab drivers of the Employers who are fepresented by the Union; and
WHEREAS, during the course of the 2006 negotiations which resulted in the collective

bargaining agreement referenced above, | the Employers and the Unjon engaged in good fajth

WHEREAS, at the time of the referenced negotiations, all taxicah drivers of the

Employers were specifically exempt from the

pursuant to the provisions of Nevada Revised Statutes (NR.S.) 608.250(2)(e); and

WHEREAS, the Employers and the Union, in negotiating the 2006 provisions of Article
Health and Weifare and other relevant

34 — Compensation For Services and Article 30 -
ntemplated and intended that any Nevada

Provisions of their collective bargaining agreement, co

minimum wage law would not be applicable to the taxicab drivers covered by the collective

bargaining agreement; .
NOW, THEREFORE. the Employers and the Union hereby agree
I. That. pursuant to the terms of their current collective bargaining

agreement covering the period September 11, 2006 to September 11
<009, all taxicab drjvers of the Emplovers covered by that Agreement
are 10 be compensated for alf hours of wark performed in accordance
with the provisions of Article 34 -~ Compensation For Services, Article

31 - Annual Bonus, Arjele 17 - Vacations, and Article 30 ~ Health

minimum wage laws of the State of Nevada, .

AA 309



and Welfare and any other relevant Specific provisions of their
collective bargaining agreement and the leve] of tompensation is not to

be affected or modified in any way by any law of the State of Nevada

establishing a minimum wage.
In accordance with the terms of the 2006-2009 collective bargaining

I3

agreement, the Employers and the Union agree to and do explicitly
waive all of the provisions of Section 16 of Article 15 of the Nevada
Constitution, pursuant to and in accordance with the provisions of
Section 16(B} of Article 15 of the Nevada Constitution.

3. The provisions of this Memorandum OFf Agreement are part of and
hereby incorporated into the collective bargaining agreement between

the Employers and the Union as though they were set forth therein,

DATED: April 23, 2008

AGREED: - AGREED;
ABC UNION CAB COMPANY, INC., UNITED STEEL, PAPER AND

ACE CAB, INC.,, VEGAS-WESTERN FORESTRY, RUBBER

CAB, INC., A-N.L.V. CAB COMPANY MANUFACTURING, ENERGY, ALLIED

INDUSTRIAL AND SERVICE WORKERS
INTERNATIONAL UN ION AFL-CIO,
CLC,
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EXHIBIT “C”



NEW RATES EFFECTIVE OCTOBER 1, 2013

EMPLOYER PAID:
HPN: $329.84 MUST ADD $5.85 FOR (Life Insurance}=$335.69
SHL: $370.46 MUST ADD $5.85 FOR (Life Insurance)=$376.31

HPN: EMP + 1 $726.67 SHL: EMP + 1 $812.98
HPN: EMP + FAM $872.82 SHL: EMP + FAM $966.29

BELL TRANS DEPENDENT COVERAGE

HPN: EMP + 1 $390.98 HPN: EMP + FAM $537.13
SHL: EMP + 1 $436.67 SHL: EMP + FAM $589.98

BLUE CAEB DEPENDENT COVERAGE
(Rate is less $150.00)

HPN: EMP + 1 $240.98 HPN: EMP + FAM $387.13
SHL: EMP + 1 $286.67 SHL: EMP + FAM $439.98

HENDERSON DEPENDENT COVERAGE
(Rate is Less $175.00)

HPN: EMP + 1 $215.98 HPN: EMP + FAM $362.13
SHL: EMP + 1 $261.67 SHL: EMP + FAM $414.98

HT1002242
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EXHIBIT “D”



HENDERSON TAXI

SHIFT DATA SHEET
EFFECTIVE 07/08/12

DRIVERS MUST REPORT "MIORE THAN" 15 MINUTES

"BEFORE"™ START OF THE SHIFT?

DAY SHIFTS

42 CABS

SHIFT NUMBER | START TIMES

105

4:00 AM

3:30 PM

17 CABS Su,M,Fri,Sat

110

3:00 AM

1:00 PM

5 Geo+2WIC+1 SOS

115

4:00 AM

3:30 PM

43 CABS

125

5:00 AM

4:30 PM

7 Geo+ZW/C+2 SOS .

127

5:00 AM

4:30 PM

SWING SHIFT

SHIFT NUMBER

START TIMES

FINISH TIMES

17 cabs

205

1:00PM

1:004AM

17 cabs Su, Th Fri.Sat

2490

1:30PM

1:30 Al

17 cabs

£15

2:00 PM

2: 08 AM

NIGHT SHIFTS

SHIFT NUMBER

START TIMES

FINISH TIMES

42 CABS

305

4:00 PM

3:30 AM

5 Geo+2W/C+1 SOS

315

4:00 PM

3:30AM

43 CABS

325

5:00 PM

4:30 AM

5:00 PM

7 Geo+2WI/C+2 SOS

327

4:30 AM

THE ELAPSED TIME YOU ARE IN SERVICE, INDICATED BY YOUR

TIME STAMP, MAY NOT EXCEED TWELVE {12) HOURS

HTO02202
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DECL

LEON GREENBERG, ESQ., SBN 8094
DANA SNIEGOCKI, ESQ., SBN 11715
Leon Greenberg Prof’essmne_ll Corporation
2965 South Jones Blvd - Suite E3

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenbeyg@Tovertimeiaw.com
dana(@overtimelaw.com

Attorneys for Plaintiff
DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII

Plaintift, DECLARATION OF LEON

GREENBERG, ESQ.

Vs,
HENDERSON TAXI,

Defendant.

Leon Greenberg, an attorney duly licensed to practice law in the State of

Nevada, hereby affirms, under the penalty of perjury, that:
1. Iam one of the attorneys representing the plaintiffs in this matter.

2. My oifice has received certain discovery from the defendant in this case,
including copies of executed “Acknowledgements” from class members and copies of
all letters sent by the defendant to class members soliciting those “Acknowledgments.”
A diligent analysis by my office of those materials has determined the following:

(A) Defendant has sent letters to 487 former taxi driver employees stating
it had detérmined they were owed a specific amount of unpaid minimum

wages for a two year period preceding June of 2014 and requesting they
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execute “Acknowledgments.”

(B) Defendant has actually received signed “Acknowledgments” from 144

of those 487 former employees from whom it requested the same.
Based upon the foregoing, there are 343 persons who are former taxi driver employees
of defendant and to whom defendant sent the foregoing letters but from whom the
defendant has not received signed “Acknowledgments.”

3. T am representing plaintiffs in eight different class action lawsuits seeking
minimum wages from Las Vegas, Nevada, taxi companies. In June of 2014 the only
one of those eight taxi companies I had not yet filed such a lawsuit against was
Henderson Taxi and this lawsuit was not filed until 2015. The only other Nevada taxi
companies I have not instituted such lawsuits against are parties to union negotiated

collective bargaining agreements that waive Nevada’s constitutional minimum wage

protections.

Affirmed this 5th day of August, 2015

\
L.eon Greenberg
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ORDD
Anthony L. Hall, Esq. % t'kgﬁ“‘v’

Nevada Bar No. 5977

ahall@hollandhart.com CLERK OF THE COURT
R. Calder Huntington, Esq.

Nevada Bar No. 11996

rchuntington@hollandhart.com

HOLLAND & HART LLp

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

(702) 669-4600

(702) 669-4650 —tfax

Attorneys for Defendant Henderson Taxi

DISTRICT COURT
CLARK COUNTY, NEVADA
MICHAEL SARGEANT, individually and on| CASENO.: A-15-714136-C

behalf of others similarly situated, DEPT. NO.: XVII
Plaintiff, ORDER DENYING PLAINTIFEF’S
MOTION TO CERTIFY CLASS,
V- INVALIDATE IMPROPERLY
HENDERSON TAXI OBTAINED ACKNOWLEDGEMENTS,
’ ISSUE NOTICE TO CLASS MEMBERS,
Defendant. AND TO MAKE INTERIM AWARD OF

ATTORNEY’S FEES AND
ENHANCEMENT PAYMENT TO
REPRESENTATIVE PLAINTIFF

This matier came before the Court for hearing on August 12, 2015 on Plaintiff Michael
Sargeant’s Motion o Certify Class, Invalidate Improperly Obtained Acknowledgements, Issue
Notice to Class Members, and To Make Interim Award of Attorney’s Fees and Enhancement
Payment to Representative Plaintiff (the “Motion”). Leon Greenberg and Dana Sniegocki of Leon
Greenberg Professional Corporation appeared on behalf of Plaintiff. Anthony L. Hall and R.
Calder Huntington of Holland & Hart LLP appeared on behalf of Defendant Henderson Taxi.

The Court, having considered Plaintiff’s Motion, Defendant’s Opposition, Plaintiff’s
Reply, along with the relevant pleadings and papers on file herein, and having considered the oral

argument of counsel, and good cause appearing, the Court finds as follows:
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- what they had been paid and Nevada minimum wage over the two years prior to the Yellow Cab

A. Any Minimum Wage Claims were resolved by an accord and satisfaction with
the Union

In June of 2014, the Nevada Supreme Court decided the case Thomas v. Ney. Yellow Cab
Corp., 130 Nev. Adv. Op. 52, 327 P.3d 518, 522 (2014) and found that the Minimum Wage
Amendment to Nevada’s Constitution, Nev. Const. Art. 15, § 16, eliminated the exemption from
minimum wage for taxicab drivers that had been provided by statute. Thereafter, the
ITPEU/OPEIU Local 4873, AFL-CIO (the “Union”), which the Court finds to be the exclusive
representative of Ilenderson Taxi cab drivers as regards their employment with Henderson Taxi,
grieved the issue of minimum wage to Henderson Taxi (the “Grievance”). Through negotiation,
Henderson Taxi and the Union settled the Grievance by agreeing that in addition to changing pay
practices going forward, Henderson Taxi would give drivers an opportunity to review Henderson

Taxi’s time and pay calculations and pay its current and former cab drivers the difference between

decision. This settlement agreement for the Grievance acted as a complete accord and satisfaction
of the grievance and any claims to minimum wage Henderson Taxi’s cab drivers may have had.
Also as part of this settlement of the Grievance, Hendérson Taxi agreed to provide
acknowledgements to its current and former cab drivers for them to sign, though the drivers were
not required to do so. The Court finds that there was no imbalance in bargaining power between
the Union and Henderson Taxi when they negotiated a settlement of the Grievance and that there 1s
no evidence of coercion regarding any of the acknowledgements signed by Henderson Taxi cab
drivers. Further, the Court finds that a bona fide dispute existed as to whether the Yellow Cab
decision is to be applied retroactively. As such, it is unclear whether Henderson Taxi’s cab drivers
were or were not entitled to back pay prior to the settlement of the Grievance or whether they
would be entitled to back pay absent the settlement of the Grievance. Accordingly, the settlement
of the Grievance resolved a bona fide dispute regarding wages and did not necessarily act as a

waiver of minimum wage rights.

11
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B. Plaintiff Has Failed to Present Evidence Supporting Class Certification

In addition, and in part based on the preceding findings, the Court further finds that
Plaintiff has not established the factors necessary to maintain a class action under NRCP 23(a). A
class action “may only be certified if the trial court is satisfied, after a rigorous analysis, that the
prerequisites of Rule 23(a) have been satisfied.” General Tel. Co., of the S.W. v. Falcon, 457 U.S.
147, 161 (1982); accord Shuette v. Beazer Homes Holdings Corp., 121 Nev. 837, 847, 124 P.3d
530, 538 (2005). This rigorous analysis will generally overlap with the merits of the underlying
case. Wal-Mart Stores, Inc. v. Dukes, 546 U.S. __ , 131 S.Ct. 2541, 2551 (2011). “If a court is not
fully satisfied [after conducting the rigorous analysis], certification should be refused.” Kenny v.
Supercuts, Inc., 252 F.R.D. 641, 643 (N.D. Cal. 2008) (citing Falcon, 457 U.S. at 161).

The burden rests with plaintiff to establish that the case is fit for class treatment. Shuelle,
121 Nev. at 846, 124 P.3d at 537. Thus, for the Court to certify this case as a class action, Sargeant

must satisfy all requirements of NRCP 23(a), which provides in full:

One or more members of a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so numerous that joinder of all members is
impracticable, (2) there are questions of law or fact common to the class, (3) the
claims or defenses of the representative parties are typical of the claims or
defenses of the class, and (4) the representative parties will fairly and adequately
protect the interests of the class.

Thus, under NRCP 23(a), Plaintiff must demonstrate that the proposed class is so numerous that
joinder of all members is impracticable. Here, as the Union and Henderson Taxi have resolved and
settled the Grievance regarding unpaid minimum wages related to the Nevada Supreme Court’s
Yellow Cab decision, Plaintiff has not demonstrated that there is a class of individunals so numerous
that joinder of all members is impracticable. Thus, Plaintiff has failed to demonstrate numerosity
under NRCP 23(a)(1).

Under NRCP 23(a)(2), Plaintiff must show that there are common questions of law or fact
common to each individual within the proposed class. Questions of law and fact are common to the
class only if the answer to the question as to one class member holds true as to a// class members.
Shuette, 121 Nev. at 845, 124 P.3d at 538; see also General Tel. Co., of the S.W. v. Falcon, 457

U.S. 147, 155 (1982) (questions of law and fact must be applicable in the same manner as to the
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entire class). Further, determining the common questions’ “truth or falsity” must resolve “in one
stroke” an issue that is “central to the validity of each one of the claims in one stroke.” Dukes, 131
S.Ct. at 2551. In other words, “[w]hat matters to class certification ...is not the raising of common
questions—even in droves—but, rather the capacity of a classwide proceeding to generate
common answers apt to drive the resolution of the litigation.” /d. (internal citations omitted). “[I]f
the effect of class certification is to bring in thousands of possible claimants whose presence will
in actuality require a multitude of mini-trials (a procedure which will be tremendously time-
consuming and costly), then the justification for class certification is absent.” Shuette, 121 Nev. at
847,124 P.3d at 543 (internal quotation marks omitted).

Here, the majority of Henderson Taxi cab drivers have acknowledged that they have no
claim against Henderson Taxi and that they have been paid all sums owed to them. Further, the
Union negotiated a settlement of the minimum wage claim Plaintiff seeks to assert against
Henderson Taxi. Thus, Plaintiff has not demonstrated that there are common questions of law or
fact for the proposed class. Further, the determination of the minimum wage issue, had it not
already been resolved, would require individual analysis not proper for a class action. For example,
the Court would need to determine which minimum wage tier applied to each driver through an
analysis of his income (including potentially unreported tips under NAC 608.102-608.104) and the
cost of insuring his or her dependents, including an analysis of the number of dependents each
driver actually had during different time frames because the cost of insurance changes based on the
number of dependents a driver has.

Under NRCP 23(c), ““Typicality’ demands that the claims or defenses of the representative
parties be typical of those of the class.” Shuette, 121 Nev. at 848, 124 P3d at 538. Here, Plamntiff’s
claims are not typical of thosc he seeks to represent because of the acknowledgements signed by
hundreds of Henderson Taxi cab drivers. As the Court has found that these acknowledgements are
valid and were not obtained through any improper act, but rather through negotiation with the
Union and voluntary action of cab drivers, the acknowledgements demonstrate defenses that are

unique to the hundreds of current and former taxi drivers who signed them. Further, Plamtiff’s
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claims are not typical because his claim of hours worked is not supported by the records, including
the acknowledgements signed by much of the proposed class.

Finally, under NRCP 23(d), Plaintiff has not demonstrated that he is an adequate class
representative. For instance, Plaintiff’s declaration contradicts the statements of hundreds of other
current and former Henderson Taxi cab drivers. See Ordonez v. Radio Shack, Inc., 2013 WL
210223, *11 (C.D. Cal., Jan. 17, 2013) (no predominance where there was conflicting testimony
about whether employees received rest breaks: “Unlike other cases where a defendant had a
purportedly illegal rest or meal break policy and courts found that common issues predominated,
there is substantial evidence in this case that defendant's actual practice was to provide rest breaks
in accordance with California law, as discussed previously.”).

Accordingly, the Court, having considered Plaintiff’s Motion, Defendant’s Opposition,
Plaintiff’s Reply, along with the relevant pleadings and papers on file herein, and having
considered the oral argument of counsel, and good cause appearing, the Court and good cause
appearing,

IT IS HEREBY ORDERED that Plaintiff’s Motion is DENIED.

DATED this L day of ﬂcﬁﬂpr 2015.

V) ,///

DISTRICT COURT JUDGE

Respectfully submitted by:

L2

“Anthony L. Hall, Bs4’
Nevada Bar No. 5977

R. Calder Huntington, Esq.

Nevada Bar No. 11996

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi

8034842_1
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LEON GREENBERG, ESQ., SBN 8094 CLERK OF THE COURT
DANA SNIEGOCKI, ESQ., SBN 11715

Leon Greenberg Professmna_,l Corporation

2965 South Jones Blvd - Suite E3

Las Ve%as, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenberg@overtimelaw.com

danal@overtimelaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII
Plaintiff, MOTION FOR PARTIAL
RECONSIDERATION OR
VS. ALTERNATIVELY FOR
ENTRY OF FINAL
HENDERSON TAXI, JUDGMENT
Defendant.

Plaintiffs, through their attorneys, Leon Greenberg Professional Corporation,

hereby move this Court for an Order:

(1) Granting partial reconsideration of this Court’s Order entered on October 8,
2015 (Ex. “A”) but only to the extent of certifying this case as a partial class action
pursuant to NRCP Rule 23(b)(3) and/or NRCP 23(b)(2) for:

A portion of defendants’ former taxi drivers that the Court’s Order of
October 8, 2015 found had their claims for unpaid minimum wages under
Article 15, Section 16, of the Nevada Constitution completely resolved

through the settlement agreement for the Grievance (the “Grievance™)

1
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between defendant Henderson Taxi and the ITPEU/OPEIU Local 4873,
AFL-CIO (the “Union”). Such class would be limited to such persons
who have not actually received the payment they are entitled to receive
pursuant to such Grievance and have not executed the Acknowledgment
form provided for by that Grievance. Such class 1s to be so certified to
have such unpaid funds placed under the jurisdiction of the Court for the
purpose of having appropriate efforts made to have those funds actually

paid to such class members or a suitable ¢y pres beneficiary.

(2) In the alternative, in the event that the Court holds that the foregoing

requested partial class certification should not be granted because the Court’s Order of

October 8, 2015 does not prohibit the proposed class members specified in (1) from

collecting unpaid minimum wages under Article 15, Section 16, of the Nevada

Constitution in a lawsuit against defendant in an amount greater than that provided to

them under Grievance, i.e., that the Grievance does not fully settle such persons’ claims

for unpaid minimum wages owed to them by the defendant prior to July 15, 2014:

(3)

Granting leave to have the Court rehear, with full briefing, on another
date, the branch of its October 8, 2015 Order finding that class
certification would not be proper for such proposed class members
because “individual analysis” would be necessary “to determine which
minimum wage tier applied to each driver through an analysis of his
income (including potentially unreported tips under NAC 608.102-
608.104) and the cost of insuring his or her dependents, including an

analysis of the number of dependents each driver actually had.”

In the alternative, 1f the Court declines to grant rehearing as requested in

(1) or (2), entering a final judgment in this case for plaintiff Michael Sargeant for

2
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$107.23, the amount it is asserted by counsel for Henderson Taxi that he is entitled to
pursuant to the settlement agreement for the Grievance and/or for such other relief the
Court deems he should be awarded and/or entering an appropriate Order specifying
whatever other and different relief he remains entitled to seek in this case pursuant to
the Court’s Order entered on October 8, 2015.
PURPOSE OF THIS MOTION
THIS MOTION SEEKS RELIEF CONSISTENT WITH WHATEVER
ISSUES THE COURT DEEMS REMAIN PENDING IN
LIGHT OF ITS ORDER OF OCTOBER 8, 2015

Rehearing is not sought on the October 8, 2015 Order’s denial
to the plaintitt of relief in the form plaintitt previously requested.

Plaintiffs’ motion that resulted in the Court’s October &8, 2015 Order sought
broad relief, including, among other things, class certification of a class consisting of
all of defendant’s taxi drivers for unpaid minimum wages owed under Article 15,
Section 16, of the Nevada Constitution. It also sought a determination that the
“Acknowledgments” that defendant had gathered from a large number of those taxi
drivers were void. The Court denied those two items of relief to plaintiff and all other
relief requested by plaintiff at that time. Plaintiff does not seek rehearing on the
Courts’ denial of the relief plaintiff previously requested, as the Court has clearly
decided not to grant such relief.

Rehearing is sought to etfectuate the October 8, 2015 Order’s apparent

finding, as best understood by plaintiff’s counsel, that the only relief the

alleged class members are entitled to is a payment specified in the
Grievance resolution.

As discussed, infra, plaintiff’s counsel understands the Court’s Order as holding
that al/ claims for all minimum wages under Article 15, Section 16, of the Nevada
Constitution owed to all members of the alleged class (defendants’ taxi drivers) have
been fully settled by the Grievance through an “accord and satisfaction.” This would
include such persons who have not signed Acknowledgments as provided for under the
Grievance. Yet, as discussed, infra, it can colorably be argued that the “non-

Acknowledgment™ signers under the Order’s language retain a legal right to prosecute

3
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claims for something besides the payment provided for under the Grievance resolution.
Plaintiff’s counsel advocates for no specific interpretation of the Court’s Order on this
point, seeking only clarification.

In the event there is nothing for the “non-Acknowledgment™ signers to litigate,
and all they are entitled to i1s the amount provided to them by the Grievance resolution,
plaintiff seeks to have such amounts paid. Partial class certification is sought just for
those “non-Acknowledgment” signers, only for the amounts they are owed under the
Grievance resolution but never paid, and on/y for the purpose of locating and paying
such persons such monies or directing them to a suitable ¢y pres beneficiary. Such
funds should not be retained by the defendant.

Rehearing is sought in the event the October 8, 2015 Order did not tully

resolve the minimum wage rights of the “non-Acknowledgment” signers

[ ] [ ] [ ] [ ] z
with further brleﬁn%, on the portion of the Order finding class certification
would be improper because of issues requiring individual analysis.

In the event that plaintiffs’ counsel’s understanding of the Court’s Order is in
error, and the “non-Acknowledgment” signers do retain a legal right to litigate
minimum wage claims for something besides what is provided for them under the
Grievance, rehearing with further briefing is sought. Such rehearing would be limited
solely to the Order’s findings, discussed infra, that the prosecution of such “non-
Acknowledgment” signers claims “would require individual analysis not proper for
class certification.”

The Court is also asked to enter final judgment or direct the pursuit of

whatever relief remains available to the plaintiff if it denies all requested
rehearing relief.

In the event that the Court both denies the requested partial class action
certification and all requested rehearing relief plaintiff’s counsel is unsure what further
relief remains to be secured to the plaintiff and the putative class by this litigation. If
the Court holds that the named plaintiff’s claim has been fully resolved by the
Grievance, that he possesses no rights to sue for any other relief as alleged in the

complaint, and has made a final ruling that no class certification of any form is
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warranted, it would appear that the plaintiff is only entitled to a judgment of $107.23.
That is the amount asserted by counsel for Henderson Taxi that he is entitled to
pursuant to the Grievance resolution. If such is the case plaintiff requests entry of a
suitable final judgment in such amount along with an award (if the Court will grant 1it)
of attorney’s fees, interest and costs. Or, alternatively, direction from the Court as to
what other relief remains to be sought in this case and/or such other final judgment that
the Court deems appropriate.
ARGUMENT
L A GROUP OF UNPAID “NON-ACKNOWLEDGMENT” SIGNERS
UNDER THE COURT’S OCTOBER 8, 2015 ORDER

The understanding that plaintiffs’ counsel has garnered from the Court’s October

8, 2015 Order, which was drafted by defendant’s counsel, 1s that:

(A) The claims at issue in this case have been fully resolved by the
company/union grievance referenced in the Order. Such Order recites:
“This settlement agreement for the Grievance acted as a complete accord
and satisfaction of the grievance and any claims to minimum wage

Henderson Taxi's cab drivers may have had.”

(B) To the extent any “live” legal dispute exists between the named plaintiff
and the putative class alleged in this Complaint on the one hand, and the
defendant on the other hand, it is limited to the enforcement of the

“settlement agreement for the Grievance™ referred to in the Order.

In congruence with the foregoing understanding, plaintiff’s counsel asks that the
Court enforce the remaining legal rights existing under the “settlement agreement for
the Grievance.” This would be limited to certifying a class of just those Henderson

Taxi Cab drivers who are entitled to settlement amounts pursuant to that “settlement

5

AA 327




B~ W M

o o0 1 SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

agreement” but have not yet received those amounts. The named plaintiff Michael
Sargeant is one such person. Ex. “B.” Information produced by the defendants
indicates there are approximately 336 other such persons, “non-Acknowledgment”
signers, all of whom are former taxi drivers who have not received the settlement
payment they are entitled to under the settlement agreement. Ex. “C,” 9 2. It appears
100% of defendants’ current taxi driver employees have signed Acknowledgment
forms expressly agreeing that they have received all of the unpaid minimum wages
they are owed by defendants. /d., q 3.

Assuming, arguendo, that plaintiffs’ counsel’s understanding of the Court’s
Order is correct, the partial class certification of the “Non-Acknowledgment” signers
should be granted under NRCP Rule 23(b)(2) and/or 23(b)(3). Such class certification
would be for the purposes of effectuating the findings of the Court’s Order and the
settlement agreement it has recognized. Defendant concedes that these over 300
persons are owed money pursuant to such settlement agreement. Defendant, having
secured an “accord and satisfaction” (the term repeatedly used in the Court’s Order that
they drafted) of the dispute giving rise to this litigation, should have to fulfill the
“satisfaction” (payment obligation) of that “accord” (settlement agreement) they
secured. It would be unjust and inappropriate to allow the defendant to retain any
portion of the funds, the “satisfaction,” it is obligated to pay under such “accord” it
having received, through this Court’s Order, the benefit of such “accord.”

Accordingly, it 1s requested that the funds promised by the defendant under the
settlement agreement, but not paid, be deposited with the Court. The Court should then
direct a suitable process (perhaps through the appointment of a Special Master)
whereby appropriate efforts will be made to locate the persons owed such funds and
pay them such funds. After some passage of time the Court may also, in the interests
of justice, direct that unclaimed and unpaid funds be paid over to a suitable ¢y pres
beneficiary.

Such proposed class certification 1s appropriate and just because, again,

6
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defendant should not be allowed to retain any portion of the funds it promised to pay,
the “satisfaction” it gave for the “accord” it received. In addition, while defendant
may not be refusing to actually pay such funds to such persons, it has no incentive to
locate such persons and pay them those monies if it 1s allowed to otherwise retain such
funds. Nor can defendant pay those funds to such persons who cannot be located or
who may no longer be reachable.

In respect to the prerequisites for class certification under NRCP Rule (b)(2)
and/or Rule (b)(3) it 1s readily apparent that they are satistied. While the purpose of
the class certification would be to collect and pay over money damages to the proposed
class of approximately 336 “Non-Acknowledgment™ signers, such certification is not a
true “damages” class under NRCP Rule 23(b)(3). That is because, as plaintiff’s
counsel understands the Court’s Order, there remains no “damages” to determine or
award. There is only a settlement agreement specifying “satisfaction” amounts to
enforce, rendering class certification more appropriate in this case per NRCP Rule
(b)(2) for equitable relief.

Numerosity 1s satisfied, as there are over 300 class members. Commonality,
indeed a complete 1dentity, of issues exists, since the class is certified solely to enforce
the settlement agreement recognized by the Court’s Order. Plaintiff Sargeant’s claim
is typical, as he has not signed an Acknowledgment form and not received any
settlement payment under such settlement. See, Ex. “B.” He is an adequate
representative and will represent the class appropriately. Id. Class counsel is
experienced and adequate. See, Ex. “C.” Superiority of class resolution is apparent as
what 1s sought is equitable relief equally applicable to all of the class members.

Class certification under NRCP Rule 23(b)(2) does not require notice to the
class, but if the Court believes certification under NRCP Rule 23(b)(3) 1s more

appropriate it can direct such certification and notice to the class.

AA 329




o

B~ W

o o0 1 SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

II. INTHE EVENT THE UNPAID “NON-ACKNOWLEDGMENT”
SIGNERS CAN PURSUE MINIMUM WAGE AWARDS BEYOND
THOSE PROVIDED BY THE GRIEVANCE SETTLEMENT
LEAVE SHOULD BE GRANTED TO REHEAR WHETHER CLASS
CERTIFICATION IS POTENTIALLY PROPER

The partial class action certification requested in Part I 1s based upon the
understanding that the non-Acknowledgment signers cannot litigate minimum wage
claims against the defendant that predate July 14, 2014, the date of the Grievance
settlement. Plaintiff’s counsel 1s concerned whether that understanding is correct.

The Court’s Order (Ex. “A”) finds that the defendant and 1its union’s Grievance
resolution “acted as a complete accord and satisfaction of the grievance and any claims
to mimimum wages Henderson Taxi’ cab drivers may have had.” It also goes on to
find that “the settlement of the Grievance resolved a bona fide dispute regarding wages

2

and did not necessarily act as a waiver of minimum wage rights.” The conclusion of
plaintiffs’ counsel 1is that the Order finds that there are no disputed issues remaining to
be litigated in this case with only enforcement of the Grievance resolution (settlement)
remaining at issue. But the foregoing language, reciting that “the settlement of the
Grievance” has not “necessarily” acted “as a waiver of minimum wage rights,” makes
plaintiffs’ counsel concerned about the accuracy of their foregoing conclusion.

In the event the 336 “non-Acknowledgment” signers retain rights to pursue
claims in this Court for mimmimum wages predating the July 14, 2014 Grievance
resolution, in amounts greater than provided for by that Grievance resolution, class
certification of such claims should be considered by the Court. No request 1s made
that the Court grant such class certification at this time. All that 1s sought under such
circumstance is an opportunity, upon full briefing, to have the Court rehear that portion
of its Order stating the following:

Further, the determination of the minimum wage i1ssue, had it not already
been resolved, would require individual analysis not proper for a class

action. For example, the Court would need to determine which minimum
wage tier applied to each driver through an analysis of his income
(lljncludmg potentially unreported tips under NAC 608.102-608.104) and
the cost of insuring his or her dependents, including an analysis of the
number of dependents each driver actually had during different time

8
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frames because the cost of insurance changes based on the number of
dependents a driver has. Ex. “A” page 4.

This finding is in error, as the foregoing individual analysis of income and
dependent status and insurance cost would be irrelevant to a partial class certification
of a class of “non-Acknowledgment” signing former employees under only the lower,
$7.25, “health insurance provided” minimum wage. In addition, the regulations
referred to in the Order have, in relevant part, been ruled invalid. See, Ex. “D.” Nor
has any factual record been developed supporting these conclusions.

Plaintiff does not burden the Court with further arguments as to why the Court
should strike these findings from its Order since plaintiff’s counsel understands the
Order’s as rendering such findings moot and irrelevant. Such mootness arises from the
Order’s holding a complete settlement of the class claims has occurred through the
union Grievance resolution. If there are no contested claims to litigate in this case
(only claims for enforcement of the Grievance settlement) then the Court should not
consider this issue. But otherwise, it should grant plaintiff an opportunity have these
findings reviewed at rehearing, with full briefing, at a date specified by the Court.

III. INTHE EVENT THE OTHER RELIEF REQUESTED IS

DENIED THE COURT SHOULD ADVISE PLAINTIFF
AND, IF APPROPRIATE, ENTER A FINAL JUDGMENT

It 1s plaintiffs’ counsel’s understanding that the Court has held the only rights
still possessed by the plaintiff, and over which he brought this lawsuit, are confined to
whatever relief (“satisfaction™) he is entitled to from the Grievance resolution. Based
upon that understanding, plaintiff’s counsel has requested the partial class certification
relief specified in Part . Alternatively, plaintiff’s counsel has requested the relief
specified in Part II if that understanding 1s incorrect.

In the event that the Court declines to grant plaintiff the relief specified in either
Part I or Part I, plaintiff requests that the Court clarify what relief the plaintiff can still

pursue 1n this litigation. If the Court believes the only such available relief is an award

of the $107.23 that defendant’s counsel has represented the plaintiff is owed in unpaid

9
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final judgment, along with an award of attorney’s fees, interest and costs (or a
determination that the plaintiff is not entitled to such things), in such an amount. If the
Court believes some other form or item of relief remains available to plaintiff in this

litigation, plaintiff requests an Order so specifying the same along with an opportunity
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to pursue an award of such relief.
CONCLUSION
Wherefore, the motion should be granted.

Dated this 30th day of October, 2015.

Leon Greenberg Professional Corporation

BE: /s/ Leon Greenberg
LEON GREENBERG, Esq.

Nevada Bar No.: 8094 _
2965 South Jones Blvd- Suite E3
Las Ve%as Nevada 89146

Tel (70 2) 383-6085

Fax (702) 385-1827

Attorney for Plaintiff

10
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LEON GREENBERG, ESQ., SBN 8094
DANA SNIEGOCKI, ESQ., SBN 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd- Suite E3

Las Ve%as Nevada 89146

Tel (70 2) 383-6085

FFax (702) 385-1827
leongreenberg(@overtimelaw.com
dana(@overtimelaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII

Plaintiff,

' DECILLARATION OF

Vs. MICHAEL SARGEANT
HENDERSON TAXI,

Defendant.

Michael Sargeant hereby affirms and declares under penalty of perjury the

following:

1. Tam a former taxi driver employee of Henderson Taxi, the defendant in this
case. I was employed by Henderson Taxi as a cab driver from 2003 until July of 2013.
I understand that this lawsuit is seeking unpaid minimum wages from the defendant
that are owed to its current and former taxi driver employees. I offer this declaration
in support of my attorney’s request to have this court certify this case as a partial class

action.
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2. It has been explained to me that the Court entered an Order on October 8,
2015 finding that the claims I have attempted to make in this case were resolved by a

Grievance between the union representing the Henderson Taxi drivers and Henderson

* Taxi. I'understand that pursuant to such Order I may have no right to have the Court
in this case grant me a judgment against Henderson Taxi for an amount of money
greater than what it agreed, as part of the settlement of that Grievance, to pay me.

| 3. Thave never received the amount of money Henderson Taxi agreed it
should pay me as part of its settlement of the Grievance with the Henderson Taxi
drivers’ union. I have also not signed any “Acknowledgment” form that Henderson
Taxi requested or required its taxi drivers sign to receive the payments it agreed to
make as part of its settlement of the Grievance with the Henderson Taxi drivers’ union.

4. Tunderstand that my attorneys are requesting the Court partially certify this
case as a class action, in the event its Order of October 8, 2015 means the other
Henderson Taxi drivers and I have no right to have the Court grant us a judgment
against Henderson Taxi for any amount of money greater than what it agreed, as part
of the settlement of the Grievance with the union, to pay us. While I would disagree
with the Court’s ruling we have no right to collect any larger amounts of money from
Henderson Taxi, I do believe the Court should at least order Henderson Taxi to pay us
the amount of money it has found we are owed and have not yet been paid.

5. I understand that if my attorney’s request to have this case partially
certified as a class action is granted I would serve as a class representative in this case.
My attorney has explained to me that by serving as a class representative I will be
pursuing this case not just for myself but on behalf of all of the defendant’s taxicab
drivers who are members of that class. I understand that if this case is certified as a
class action I will have a responsibility to represent those other Henderson Taxi
taxicab drivers and act in their interests and not just my own personal interest. I
understand that if this case is certified as a class action I will not be able to settle my

claim against the defendant without approval from the Court. 1 am comfortable with
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|| serving as a class representative and support the partial class action certification of this

casc.

0. Tam over 21 years of age and I make this statement, which I have read and
declare to be true, of my own free will. I have not received any compensation or any
promise of any compensation for making this statement.

I have read the foregoing and affirm under penalty of perjury that the same is
true and correct.

ool (Lo = (6202 =Do(s
!l Michael Sargéélﬁ Date
i
3
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LEON GREENBERG, ESQ., SBN 8094
DANA SNIEGOCKI, ESQ., SBN 11715
Leon Greenberg Profzessmna.l Corporation
2965 South Jones Blvd - Suite E3

L.as Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

eongreenbeyg@[overtimelaw.com
dana(@overtimelaw.com
Attorneys for Plainti

DISTRICT COURT

CLARK COUNTY, NEVADA
MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII

Plaintiff, DECLARATION OF LEON
GREENBERG, ESQ.

V5.
HENDERSON TAXI,

Defendant.

Leon Greenberg, an attorney duly licensed to practice law in the State of

Nevada, hereby affirms, under the penalty of perjury, that:

1. I am one of the attorneys representing the plaintiffs in this matter.

2. My office has received certain discovery from the defendant in this case,
including copies of executed “Acknowledgments” from class members and copies of
all letters sent by the defendant to class members soliciting those “Acknowledgments.”

A diligent analysis by my office of those materials has determined the following:

(A) Defendant has sent letters to 487 former taxi driver employees stating

it had determined they were owed a specific amount of unpaid minimum
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3.

wages for a two year period preceding June of 2014 and requesting they
execute “Acknowledgments” that they are receiving such “settlement
payments.”

(B) Detendant has actually received signed “Acknowledgments” from 151
of those 487 former employees from whom it requested the same. This
would mean there are 336 persons who are former taxi driver employees
of defendant and to whom defendant sent the foregoing letters but from

whom the defendant has not received signed “Acknowledgments.”

My office’s review of the foregoing signed “Acknowledgment” forms

also indicates, as best as can be determined:

(A) That every one (100%) of the defendants’ current taxi driver
employees signed Acknowledgment forms specifying they were agreeing
the settlement payment they had received (discussed above) was for the
full amount of their unpaid minimum wages; and

(B) Defendants have not produced in discovery any signed
Acknowledgment form, for any current or former taxi driver, in the form
they annexed as Exhibit ‘12’ to their filing of July 15, 2015, opposing
plaintiff’s prior motion seeking class certification and other relief. That
form of Acknowledgment (a copy is annexed to this declaration)
contained no language whereby the signing taxi driver agreed they had
recelved a payment for the full amount of their unpaid minimum wages.
Allegedly all current and former taxi drivers receiving a settlement
payment from defendant were eligible to receive that payment without
signing any Acknowledgment, or only the attached form of
Acknowledgment containing no statement they had received full payment
ot their unpaid minimum wages. Yet, again, the discovery produced by

defendants in this case indicates that every single current or former taxi

2
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driver of defendant receiving one of the afore discussed “minimum wage
settlement payments” signed an Acknowledgment averring that such
payment was for the full amount of any unpaid minimum wages that they

were owed by the defendant.

4. I have extensive experience in class actions and wage and hour litigation
and am qualified to be appointed class counsel in this case. I am a magna cum laude
graduate of New York Law School and graduated in 1992. I was first admitted to
practice law in 1993. T am a member of the Bars of the States of New York, New
Jersey, Nevada, California and Pennsylvania. I have substantial experience in litigating
class actions, in particular wage and hour class action claims, and have been appointed
class counsel in a significant number of litigations in various jurisdictions. These
cases include Flores v. Vassallo, Docket 01 Civ. 9225 (JSM), United States District
Court, Southern Distriét of New York; Menjivar v. Sharin West ef al., Index #
101424/96, Supreme Court of the State of New York, County of New York; Rivera v.
Kedmi, Index # 14172/99, Supreme Court of the State of New York, County of Kings;
Burke v. Chiusano, Docket 01 Civ. 3509 (KW), United States District Court, Southern
District of New York; Kalvin v. Santorelli, Docket 01 Civ. 5356 (VM), United States

District Court, Southern District of New York. In all of the foregoing matters I was
appointed sole counsel for the respective plaintiff classes. All of these litigations
involved unpaid wage claims. I was also appointed class counsel in Maraffa v. NCS
Inc., Bighth Judicial District Court, State of Nevada, Case No. A504053 (2005), Dept.
III. I was appointed sole plaintiffs’ class counsel in that case for a class of plaintiffs
seeking damages for improper wage garnishments. I was also appointed class co-
counsel in the following cases: Klemme v. Shaw, Docket CV-S-05-1263 (PMP-LRL),
Unuited States District Court, District of Nevada, in that case representing a class of
persons making claims for unpaid health fund benefits under ERISA; Williams v.
Trendwest, Docket CV-S-05-0605 (RCJ/LRL); Westerfield v. Fairfield Resorts,
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Docket CV-8-05-1264 (JCM/PAL); Leber v. Starpoint, Docket CV-S-09-01101
(RLH/PAL); and Brunton v. Berkeley Group, Docket CV-S-08-1752 (PMP/PAL),
United States District Court, District of Nevada, on behalf of classes of salespersons
denied overtime wages, minimum wages, and commissions; Allerton v. Sprint Nextel,
Docket CV-5-09-1325 (RLH/GWF), United States District Court, District of Nevada,
on behalf of classes of telephone call center workers denied overtime wages and other
wages; Jankowski v. Castle Construction, Docket CV-01-164, United States District
Court, Eastern District of New York, on behalf of a class of construction workers
denied overtime wages; Levinson v. Primedia, Docket 02 Civ. 2222 (DAB), United
States District Court, Southern District of New York, on behalf of a class of Internet
website guides for unpaid commissions due under contract; Hallissey v. America
Online, Docket 99-CV-03785 (KTD), United States District Court, Southern District
of New York, on behalf of a class of Internet “volunteers” for unpaid minimum wages;
and Elliott v. Leatherstocking Corporation, 3:10-cv-00934-MAD-DEP, Northern
District of New York, on behalf of a class of hospitality and banquet workers for
improperly withheld “service charges” and unpaid overtime wages; Phelps v. MC
Communications, Inc., Eighth Judicial District Court, A-11-634965-C and Kiser v.
Pride Communications, Inc., United States District Court, District of Nevada, 2:11-
CV-00165 on behalf of two separate classes of cable, phone, and internet installation
technicians for unpaid overtime wages; Socarras v. Tormar Cleaning Services
Nevada, Inc., Eighth Judicial District Court, A-13-675189 on behalf of a class of
janitorial workers for unpaid overtime wages; Girgis v. Wolfgang Puck Catering and
Events LLC, Eighth Judicial District Court, A-13-674853 on behalf of a group of
restaurant servers for unpaid minimum wages and overtime wages; and most recently
in Gemma v. Bovd Gaming Corporation, Eighth Judicial District Court, A-14-703790-
C on behalf of a class of casino workers for unpaid minimum wages under the Nevada
Constitution.

5. [ am also requesting that my co-counsel, Dana Sniegocki, be appointed

AA 341




N %

oo =~ Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

with me as co-class counsel. Dana Sniegocki is a cum laude graduate of Thomas
Jefferson Law School and has been licensed to practice law for over six years, is
admitted to the State Bars of Nevada and California, has been an associate attorney at
my oiffice for more than five years, and has experience in litigating class action cases,
specifically wage and hour class action litigations. To date, Dana Sniegocki has been
appointed co-class counsel in the following cases: Phelps v. MC Communications,
Inc., Eighth Judicial District Court, A-11-634965-C and Kiser v. Pride
Communications, Inc., _Unitéd States District Court, District of Nevada, 2:11-CV-
00165 on behalf of two separate classes of cable, phone, and internet installation
technicians for unpaid overtime wages; Socarras v. Tormar Cleaning Services
Nevada, Inc., Eighth Judicial District Court, A-13-675189 on behalf of a class of
janttorial workers for unpaid overtime wages; Girgis v. Wolfgang Puck Catering and
Events LLC, Eighth Judicial District Court, A-13-674853 on behalf of a group of
restaurant servers for unpaid minimum wages and overtime wages; and most recently
in Gemma v. Boyd Gaming Corporation, Eighth Judicial District Court, A-14-703790-
C on behalf of a class of casino workers for unpaid minimum wages under the Nevada
Constitution.

6. I am aware of my duty as counsel to adequately represent the interests of
the class members in this case. 1 believe that my co-counsel, Dana Sniegocki, and I,

are competent to do so.

Affirmed this 30" day of October, 2015
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ACKNOWLEDGMENT REGARDING MINIMUM WAGE PAYMENT

This Acknowledgment regarding minimum wage payment (“Acknowledgement”)
is being provided by (referred to hereinafter as
“Employee” or “I”). Employee hereby acknowledges receipt of § , less
withholdings. Neither this Acknowledgment nor the payment provided hereunder shall
be construed as an admission by Company of any liability whatsoever.

Employee affirms that he/she has been given an opportunity to review the
accuracy of his/her time and payroll records, and the amount and calculation of the
payment as it relates to Nevada minimum wage. Employee further affirms that he/she
was given an opportunity to ensure that he/she reported all hours worked as of the date of
this Acknowledgment. Employee declined to review such documents or to provide an
alternative amount he/she believes to be due.

Employee Name

Signature Date
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THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR CARSON CITY, NEVADA

CODY C. HANCOCK, an individual and

resident of Nevada, CASE NO.: 14 OC 00080 1B
. DEPT. NO.: 11

Plaintiff,

VS,

THE STATE OF NEVADA ex rel. THE
OFFICE OF THE NEVADA LABOR
COMMISSIONER; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
SHANNON CHAMBERS, Nevada Labor
Commissioner, in her official capacity,

Defendants.

DECISION AND ORDER, COMPRISING FINDINGS OF FACT
AND CONCLUSIONS OF LAW"

On April 30, 2015, Plaintiff Cody C. Hancock (“Plaintiff”), pursuant to N.R.S. 233B.110,
filed a complaint for declaratory relief against Defendants the State of Nevada ex rel. Office of the
Nevada Labor Commissioner, the Office Of The Nevada Labor Commissioner, and Shannon
Chambers, in her official capacity as the Nevada Labor Commissioner (collectively, “Defendants”),
seeking to invalidate two administrative regulations—N.A.C. 608.100(1) and N.A.C.

608.104(2)—purporting to implement article XV, section 16 of the Nevada Constitution (the

' If any finding herein is in truth a conclusion of law, or if any conclusion stated is in truth a

finding of fact, it shall be deemed so.
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seeking to invalidate two administrative regulations—N.A.C. 608.100(1) and N.A.C.
608.104(2)—purporting to implement article XV, section 16 of the Nevada Constitution (the
“Minimum Wage Amendment” or the “Amendment”). Plaintiff also sought to enjoin the
Defendants from enforcing the challenged regulations.

On or about June 25, 2014, Defendants filed a motion to dismiss. After a brief stay of
proceedings for the parties to consider resolution through a renewed rulemaking process,
Defendants’ motion to dismiss was withdrawn by stipulation of the parties, entered
March 30, 2015, in which the parties also agreed to permit Plaintiff to amend the complaint, and to
seek to resolve this action by respective motions for summary judgment. The parties agreed that no
discovery was necessary in this case, and that the determinative issues were matters of law.

On or about June 11, 2015, Defendants filed their Motion for Summary Judgment on
Plaintiff’s claims for declaratory relief. On or about June 12, 2015, Plaintiff filed his Motion for
Summary Judgment on Plaintiff’s claims for declaratory relief. Subsequently, each party responded
in opposition to the other parties’ motion, and replied in support of their own. Plaintiff had
previously asked the Nevada Labor Commissioner to pass upon the validity of the challenged
regulations, and the Court finds that all prerequisites under N.R.S. 233B.110 have been satisfied
sufficient for the Court to enter orders resolving this matter.

The Court, having considered the pleadings and being fully advised, now finds and orders
as follows:

As an initial matter, summary judgment under N.R.C.P. 56(a) is “appropriate and shall be
rendered forthwith when the pleadings and other evidence on file demonstrate that no genuine issue
as to any material fact [remains] and that the moving party is entitled to a judgment as a matter of
law.” Wood v. Safeway, 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005) (internal quotations
omitted). Further, in deciding a challenge to administrative regulations pursuant to N.R.S.
233B.110, “[t]he court shall declare the [challenged] regulation invalid if it finds that it violates
constitutional or statutory provisions or exceeds the statutory authority of the agency.” N.R.S.
223B.110. The burden is upon Plaintiff to demonstrate that the challenged regulations violate the

Minimum Wage Amendment.
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The Minimum Wage Amendment was enacted by a vote of the people by ballot initiative at
the 2006 General Election, and became effective on November 28, 2006. It is a remedial act, and
will be liberally construed to ensure the intended benefit for the intended beneficiaries. See, e.g.,
Washoe Med. Ctr., Inc. v. Reliance Ins. Co., 112 Nev. 494, 496, 915 P.2d 288, 289 (1996); see also
Terry v. Sapphire Gentlemen’s Club, __ Nev. _, 336 P.2d 951, 954 (2014).

Here, in order to determine whether the challenged regulations conflict with or violate the
Minimum Wage Amendment, the Court will first determine the meaning of the pertinent textual
portions of the Amendment. Courts review an administrative agency’s interpretation of a statute of
constitutional provision de novo, and may do so with no deference to the agency’s interpretations.
United States v. State Engineer, 117 Nev. 585, 589, 27 P.3d 51, 53 (2001) (“An administrative
agency’s Interpretation of a regulation or statute does not control if an alternate reading is
compelled by the plain language of the provision.”); Bacher v. State Engineer, 122 Nev. 1110,
1118, 146 P.3d 793, 798 (2006) (“The district court may decide purely legal questions without
deference to an agency’s determination.”).

The Minimum Wage Amendment raised the minimum hourly wage in Nevada, but also
established a two-tier wage system by which an employer may pay employees, currently, $8.25 per
hour, or pay down to $7.25 per hour if the employer provides qualifying health insurance benefits,
to the employee and all of his or her dependents, at a certain capped premium cost to employee.

Section A of the Minimum Wage Amendment provides:

A. Each employer shall pay a wage to each employee of not less than the hourly

rates set forth in this section. The rate shall be five dollars and fifteen cents ($5.15)

per hour worked, if the employer provides health benefits as described herein, or six

dollars and fifteen cents (§6.15) per hour if the employer does not provide such

benefits. Offering health benefits within the meaning of this section shall consist of
making health insurance available to the employee for the employee and the
employee’s dependents at a total cost to the employee for premiums of not more

than 10 percent of the employee’s gross taxable income from the employer. These

rates of wages shall be adjusted by the amount of increases in the federal minimum

wage over $5.15 per hour, or, if greater, by the cumulative increase in the cost of

living. The cost of living increase shall be measured by the percentage increase as of

December 31 in any year over the level as of December 31, 2004 of the Consumer

Price Index (All Urban Consumers, U.S. City Average) as published by the Bureau

of Labor Statistics, U.S. Department of Labor or the successor index or federal

agency. No CPI adjustment for any one-year period may be greater than 3%. The

Governor or the State agency designated by the Governor shall publish a bulletin by
April 1 of each year announcing the adjusted rates, which shall take effect the

3
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following July 1. Such bulletin will be made available to all employers and to any
other person who has filed with the Governor or the designated agency a request to
receive such notice but lack of notice shall not excuse noncompliance with this
section. An employer shall provide written notification of the rate adjustments to
each of its employeces and make the necessary payroll adjustments by July 1
following the publication of the bulletin. Tips or gratuities received by employees
shall not be credited as being any part of or offset against the wage rates required by
this section.

Nev. Const. art. XV, § 16(A).

N.A.C. 608.104(2) states, in pertinent part:

2. As used in this section, “gross taxable income of the employee attributable to the
employer” means the amount specified on the Form W-2 issued by the employer to
the employee and includes, without limitation, tips, bonuses or other compensation
as required for purposes of federal individual income tax.

N.A.C. 608.100(]) states, in pertinent part:

1. Except as otherwise provided in subsections 2 and 3, the minimum wage for an

employee in the State of Nevada is the same whether the employee is a full-time,
permanent, part-time, probationary or temporary employee, and:

(a) If an employee is offered qualified health insurance, is $5.15 per
hour; or

(b) If an employee is not offered qualified health insurance, is $6.15 per
hour.

N.A.C. 608.104(2) Is Invalid

Plaintiff contends that N.A.C. 608.104(2) unlawfully permits employers to figure in tips and
gratuities furnished by customers and the general public when establishing the maximum allowable
premium cost to the employee of qualifying health insurance. He argues that “10% of the
employee’s gross taxable income from the employer” can only mean compensation and wages paid
by the employer to the employee, and excludes tips earned by the employee.

Defendants argue that the term “gross taxable income” directed the Labor Commissioner to
interpret the entire provision as meaning all income derived from working for the employer,
whether as direct wages or as tips and gratuities, because Nevada has no state income tax and state
law contains no definition of “gross taxable income.” Therefore, the State argues, resort to federal
tax law is appropriate, and because tips and gratuities earned by the employee constitute, for him or
her, gross taxable income upon which federal taxes must be paid. In that regard, Defendants

contend that N.A.C. 608.104(2)’s definition of “income attributable to the employer” best
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implements the language of the Amendment.

The Court finds the text of the Minimum Wage Amendment which N.A.C. 608.104(2)
purports to implement—*10% of the employee’s gross taxable income from the employer”—to be
unambiguous. As the Court reads the plain language of the constitutional provision, it indicates that
the term “10% of the employee’s gross taxable income” is limited to such income that comes “from
the employer,” as opposed to gross taxable income that emanates from any other source, including
from tips and gratuities provided by an employer’s customers. “[T]he language of a statute should
be given its plain meaning unless doing so violates the spirit of the act ... [thus] when a statute is
clear on its face, a court may not go beyond the language of the statute in determining the
legislature’s intent.” University and Community College System of Nevada v. Nevadans for Sound
Government, 120 Nev. 712,731, 100 P.3d 179, 193 (2004).

There are no particular difficulties in determining an employee’s gross taxable income that
comes from the employer, as this figure must be reported to the United States Internal Revenue
Service as part of the employee’s tax information, including on his or her annual W-2 form, along
with the employee’s income from tips and gratuities. The Court further presumes that employers
are aware of, or can easily compute, how much they pay out of their business revenue to each
employee, this being a major portion of the business’s expenses for which records are surely
maintained by the employer.

The Court does note that N.A.C. 608.104(2)’s inclusion of “bonuses or other compensation”
presents no constitutional problem under the Amendment, as long as the income in question comes
“from the employer.”

The Court understands Defendants’ interpretation of this portion of the Amendment, and in
support of the administrative regulation purporting to implement and enforce it, to emphasize the
phrase “gross taxable income” in isolation, at the expense of a full reading giving meaning to the
qualifying term “from the employer.” As Defendants note in their briefing, “[i]n expounding a
constitutional provision, such constructions should be employed as will prevent any clause,
sentence or word from being superfluous, void or insignificant.” Youngs v. Hall, 9 Nev. 212

(1874). To arrive at Defendants’ preferred interpretation of the Amendment, however, the Court
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would have to first find the provision ambiguous, and then engage in an act of interpretation in
order to agree that the phrase “gross taxable income” modifies the term “from the employer,” rather
than the other way around. In that formulation, “gross taxable income from the employer” is
rendered as “gross taxable income earned but for employment by the employer,” or, “gross taxable
income earned as a result of having worked for the employer,” and “from the employer” is rendered
more or less insignificant to the provision. This is, indeed, what N.A.C. 608.104(2) attempts to
indicate when 1t designates “gross taxable income attributable to the employer” as the measure of
the Amendment’s ten-percent employee premium cost cap calculation. The Court disagrees, and
instead finds the constitutional language plain on its face.

But even if the Court were to find the pertinent portion of the Amendment to be ambiguous,
its context, reason, and public policy would still support the conclusion that tips and gratuities
should not be included in the calculation of allowable employee premium costs when an employer
seeks to qualify to pay below the upper-tier minimum hourly wage. The drafters of the Amendment
expressly excluded tips and gratuities from the calculation of the minimum hourly wage (“Tips or
gratuities received by employees shall not be credited as being any part of or offset against the
wage rates required by this section.”), and gave no other indication that tips and gratuities should
be allowed as a form of credit against the cost of the health insurance benefits the Minimum Wage
Amendment was designed to encourage employers to provide employees in exchange for the
privilege of paying a lower hourly wage rate. Further, as Plaintiff points out, the effect of
permitting inclusion of tips and gratuities is to increase, in some cases precipitously, the cost of
health insurance benefits to employees, a result that is not supported by the policy and function of
the Amendment generally.

Defendants argue that permitting tips and gratuities in the premium calculations for tipped
employees eliminates an advantage for those employees that non-tipped employees do not enjoy. It
is not strictly within the province of the Nevada Labor Commissioner, however, to make such
policy choices in place of the Legislature, or the people acting in their legislative capacity. Her
charge is to enforce and implement the labor laws of this State as written. N.R.S. 607.160(1). In

any event, and apart from the Amendment’s express treatment of the issue, Nevada has prohibited
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administrative regulation. See N.R.S. 608.160.

The Court finds that N.A.C. 608.104(2), insofar as it permits employers to include tips and
gratuities furnished by the customers of the employer in the calculation of income against which in
measured the Minimum Wage Amendment’s ten percent income cap on allowable health insurance
premium costs, violates the Nevada Constitution and therefore exceeds the Nevada Labor
Commissioner’s authority to promulgate administrative regulations. The Court determines the
regulation in question to be invalid, and will further enjoin Defendants from enforcing N.A.C.
608.104(2) for the reasons stated herein.

N.A.C. 608.100(1) Is Invalid

Plaintiff argues that, in order to qualify for the privilege of paying less than the upper-tier
hourly minimum wage, an employer must actually provide qualifying health insurance, rather than
merely offer it. He contends that, read as a whole and giving all parts of the Amendment meaning
and function, the basic scheme of the provision is to propose for both employers and employees a
set of choices, a bargain: an employer can pay down to $7.25 per hour, currently, but the employee
must receive something in return, qualified health insurance. A mere offer of health insurance—
which the employee has not played a role in selecting and may not meet the needs of an employee
and his or her family for any number of reasons—permits the employer to receive the benefit of the
Minimum Wage Amendment, but can leave the employee with less pay and no insurance provided
by the employer.

In support of this interpretation, Plaintiff suggests that “provide” and “offering,” as used in

the Amendment, are not synonyms, but rather that the basic command of the constitutional

‘provision (in order to pay less than the upper-tier wage level) is to provide health benefits, and that

the succeeding sentence that begins with the term “offering” only dictates certain requirements of
the benefits that must be offered as a step in their provision to employees paid at the lower wage

rate.

Defendants argue that “provide” and “offering” are synonymous, and that an employer need
only make available qualified health insurance in order to pay below the upper-tier wage level,

whether the employee accepts the benefit or not. Defendants argue that the usage, by the
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Amendment’s drafters, of “offering” and “making available” in the sentence succeeding those

employing “provide” modifies and defines “provide” to mean merely “offering” of health

insurance.
A further argument by Defendants is that the benefit of the bargain inherent in the
Amendment is the offer itself, having employer-selected health insurance made available to the

employee, and that interpreting the Amendment to require that employees accept the benefit in
order for an employer to pay below the upper-tier minimum wage denies the value of the Minimum
Wage Amendment to the employer. They deny that “provide” is the command, or mandate, of the
Minimum Wage Amendment where qualification for paying the lesser wage amount is concerned.

The Court finds that the Minimum Wage Amendment requires that employees actually
receive qualified health insurance in order for the employer to pay, currently, down to $7.25 per
hour to those employees. Otherwise, the purposes and benefits of the Amendment are thwarted, and
employees (the obvious beneficiaries of the Amendment) who reject insurance plans offered by
their employer would receive neither the low-cost health insurance envisioned by the Minimum
Wage Amendment, nor the raise in wages 1ts passaged promised, $7.25 per hour already being the
federal minimum wage rate that every employer in Nevada must pay their employees anyway. The
amendment language does not support this interpretation.

14

The Court agrees with Plaintiff’s argument that “provide” and “offering” are not
synonymous, and that the drafters included both terms, intentionally, to signify different concepts.
“IWlhere the document has used one term in one place, and a materially different term in another,
the presumption is that the different term denotes a different idea.” Antonin Scalia and Bryan A.
Garner, Reading Law. The Interpretation of Legal Texts, 170 (2012). It is also instructive that the
drafters used “provide,” a verb, and “offering,” a gerund, ostensibly to make a distinction between
their functions as parts of speech within the text of the Amendment. The Amendment easily could
have stated that “[t]he rate shall be X dollars per hour worked, if the employer offers health
benefits as described herein, or X dollars per hour if the employer does not offer such benefits,” It

did not so state. Instead, it required that the employer “provide” qualified health insurance if it

wished to take advantage of the lower wage rate. The Court agrees with Plaintiff, furthermore, that
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the overall definitional weight of the verb phrase “to provide” lends credence to his interpretation
that it means to furnish, or to supply, rather than merely to make available, especially when the
overall context and scheme of the Minimum Wage Amendment is taken into consideration.

The distinction the parties here draw between “provide” and “offering” is no small matter.
Allowing employers merely to offer health insurance plans rather than provide, furnish, and supply
them, alters significantly the function of this remedial constitutional provision. The fundamental
operation of the Minimum Wage Amendment, fairly construed, demands that employees not be left
with none of the benefits of its enactment, whether they be the higher wage rate or the promised
low-cost health insurance for themselves and their families.

Because N.A.C. 608.100(1) impermissibly allows employers only to offer health insurance
benefits, but does not take into account whether the employee accepts those benefits when
determining how and when the employer may pay below the upper-tier minimum wage rate, it
violates the Nevada Constitution and therefore exceeds the Nevada Labor Commissioner’s
authority to promulgate administrative regulations. The Court determines the regulation in question
to be invalid, and will further enjoin Defendants from enforcing N.A.C. 608.104(2) for the reasons
stated herein.

IT IS HEREBY ORDERED, therefore, and for good cause appearing, that Plaintiff’s
Motion for Summary Judgment is GRANTED and the Defendant’s Motion for Summary
Judgment i1s DENIED.

IT IS FURTHER ORDERED that N.A.C. 608.104(2) is declared invalid and of no effect,
for the reasons stated herein;.

IT IS FURTHER ORDERED that N.A.C. 608.100(1) is declared invalid and of no effect,
for the reasons stated herein;

/1]
/17
/17
/1]
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IT IS FURTHER ORDERED that Defendants are enjoined from enforcing the challenged

regulations.

IT IS SO ORDERED this _ jZA  day of &};&%&M .2015.
7
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DISI‘RICT COURT JUDGI% /

Submitted by:

WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN, LLP
DON SPRINGMEYER, ESQ.
Nevada State Bar No. 1021
BRADLEY SCHRAGER, ESQ.
Nevada State Bar No. 10217

3556 E. Russell Road, Second Floor
Las Vegas, Nevada 89120
Attorneys for Plaintiffs

/s/ Bradlev S. Schrager
Bradley S. Schrager, Esq.
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MSJD i /;E.w...,

Anthony L. Hall, Esq.

Nevada Bar No. 5977
ahallt@hollandhart.com

R. Calder Huntington, Esq.
Nevada Bar No. 11996
rchuntington(@hollandhart.com
HOLLAND & HART Lrp

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600

(702) 669-4650 —fax

CLERK OF THE COURT

Attorneys for Defendant Henderson Taxi

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, individually and on| CASE NO.: A-15-714136-C
behalf of others similarly situated, DEPT. NO.: XVII
Plaintiff,
DEFENDANT’S MOTION FOR
V. SUMMARY JUDGMENT
HENDERSON TAXI,
Defendant.

Defendant HENDERSON TAXI (“Defendant” or “Henderson Taxi”), by and through its
counsel of record, Holland & Hart, LLP, and pursuant to NRCP 56, hereby submits this Motion for
Summary Judgment (“Motion”) requesting summary judgment in its favor on all claims.

This Motion is supported by the following Memorandum of Points and Authorities, the

papers and pleadings on file herein, the Declaration of Brent J. Bell (“Bell Decl.”) attached hereto

/1
/1]
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as Exhibit 1,' the Declaration of Cheryl Knapp (“Knapp Decl.”) attached hereto as Exhibit 2, and
any oral argument the Court may allow at any hearing of this matter.

Dated this L day of November, 2015.

HOLLAND & HART LLP

Anthony L. Hall, Esq.

Nevada Bar No. 5977

R. Calder Huntington, Esq.

Nevada Bar No. 11996

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi

NOTICE OF HEARING
TO: ALL INTERESTED PARTIES AND/OR THEIR COUNSEL OF RECORD
PLEASE TAKE NOTICE the undersigned will bring the foregoing DEFENDANT’S

MOTION FOR SUMMARY JUDGMENT for hearing before the above-entitled court on the

8:30a
16 day of P€C 2015, at the hour of a.m./p.m., or as soon thereafter as may be heard.

Dated this ~ day of November, 2015.

HOLLAND & HART LLP

Anthony L. Hali/ sq.

Nevada Bar No. 5977

R. Calder Huntington, Esq.

Nevada Bar No. 11996

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi

' The Bell Decl. was originally submitted in support of Henderson Taxi’s Opposition to Plaintiffs’ Motion to Certify
Class, Invalidate Improperly Obtained Acknowledgements, Issue Notice to Class Members, and To Make Interim
Award of Attorney’s Fees and Enhancement Payment to Representative Plaintiff (“Motion to Certify”).
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION?

In June 2014, the Nevada Supreme Court issued its decision in Thomas v. Nev. Yellow Cab
Corp., 130 Nev. Adv. Op. 52,327 P.3d 518 (Nev. 2014) (“Yellow Cab). By a 4-3 vote, the Court
decided that taxi cab drivers were no longer exempt from state minimum wage as provided by
statute. The ITPEU/OPEIU Local 4873, AFL-CIO (the “Union”), which is the exclusive
representative of Henderson Taxi cab drivers, quickly grieved the issue of minimum wage to
Henderson Taxi (the “Grievance™). Through negotiation, Henderson Taxi and the Union resolved
the Grievance by agreeing to a settlement. The settlement was a formal agreement between the
Union and Henderson Taxi which both settled the grievance and amended the CBA. Substantively,
the Union and Henderson Taxi agreed that Henderson Taxi would change its pay practices going
forward and that Henderson Taxi would give drivers an opportunity to review Henderson Taxi’s
time and pay calculations and would pay its current and former cab drivers the difference between
what they had been paid and Nevada minimum wage over the tWo years prior to the Yellow Cab
decision. During this time period, Plaintiff s counsel recognized that many companies had long
relied on these statutory exemptions which were now gone and tore through the Las Vegas
transportation industry suing every cab and limousine company for which he could find a
(purportedly) representative plaintiff, including Henderson Taxi, without regard to what individual

companies had done to rectify any theoretical Wrongdoing.3

¢ The following introduction and statement of facts are very similar to the introduction and statement of facts provided
to the Court in Defendant’s Opposition to Plaintiff’s Motion to Certify. This is because the factual and thematic
background is similar. However, this introduction and statement of facts is not a verbatim recitation of Henderson
Taxi’s prior statements because different issues are important here and certain issues addressed previously are no
longer important.

* Henderson Taxi and many other companies contend that the Yellow Cab decision cannot be applied retroactively.
Thus, there were no violations of the Minimum Wage Amendment (Section 16 of Article 15 of the Nevada State
Constitution) for not paying cab drivers minimum wage until after Yellow Cab was issued. This issue is currently
pending before the Nevada Supreme Court. However, this case can be resolved without reference to the eventual
Nevada Supreme Court decision.

Page 3 of 15
AA 357




HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134 °
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

10
11
12

13

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

As this Court recognized in its Order denying Plaintiff’s Motion to Certify, the Union
acted within its capacity as the exclusive bargaining representative of Henderson Taxi cab drivers
as regards their employment with Henderson Taxi when it grieved the issue of minimum wage.
See, Order, filed October 8, 2015; Minute Order, filed August 19, 2015. Further, the Union acted
in this representative capacity when it settled the Grievance and the issue of minimum wage with
Henderson Taxi and there was no imbalance of power between Henderson Taxi and the Union. As
such, “the settlement of the Grievance resolved a bona fide dispute” between Henderson Taxi and
the Union and Henderson Taxi cab drivers and neither Plaintiff or any other Henderson Taxi cab
drivers have minimum wage or related claims covered by the Grievance for the period prior to the
settlement of the Grievance, assuming they ever did. As such, Henderson Taxi is entitled to
judgment as a matter of law on each of Plaintiff’s claims. If Plaintiff contends that the Union acted
wrongfully, he has a remedy: bring a claim directly against the Union.* However he has no claim
remaining against Henderson Taxi as the Union settled any claim he may have had.

IL. BACKGROUND

Historically, Nevada exempted limousine and taxicab drivers from state law minimum
wage and overtime requirements. See NRS 608.018(3)(j); NRS 608.250(2)(e). Nevada voters,
however, have amended the Nevada State Constitution to add Section 16 of Article 15 (the
“Minimum Wage Amendment”). The Minimum Wage Amendment does not mention—either
positively or negatively—the exemption from minimum wage for taxicab and limousine drivers in
NRS 608.250(2)(e). See, Nev. Const. Art. 15, s. 16. More to the point, the Minimum Wage
Amendment did not expressly repudiate the minimum wage exemptions provided by NRS
608.250. Compare, id. and NRS 608.250(2). Given the historic exemption, the failure to explicitly
amend NRS 608.250(2), and failure to mention its exemptions, Nevada state and federal district

courts repeatedly held that limousine and cab drivers remained exempt from minimum wage

* Henderson Taxi contends that such a claim would be specious because the Union acted in good faith, but this is the
only claim left to Plaintiff.
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requirecments under Nevada law. See, e.g., Lucas v. Bell Trans, 2009 WL 2424557 (D. Nev. June
24, 2009); Exhibit 3, Greene v. Executive Coach & Carriage, 2:09-cv-00466-GMN-RJJ, Dkt. #
16 (D. Nev. Nov. 10, 2009); Exhibit 4, Gilmore v. Desert Cab, Inc., Case No. A-12-668502-C
(Nev. Dist. Ct. Feb. 26, 2013). Specifically, the Lucas court held that the Mimmum Wage
Amendment “did not repecal NRS 608.250 or its exceptions. Because the [Nevada Wage and Hour
Law]| expressly states that it does not apply to taxicab and limousine drivers, the Limousine

Plaintiffs cannot sue for a violation of unpaid minimum wages under Nevada law.” Id. at *8

(citing NRS 608.250(2)(e)). Other courts followed this analysis. See, e.g., Ixhibit 3; Exhibit 4.

> the pay methodology

Given the experience of Henderson Taxi’s executives with Lucas,
negotiated directly in the CBA (which may override state minimum wage), and general knowledge
of cases following Lucas, Henderson Taxi maintained its policy of paying federal minimum wage,
which includes the ability to take a “tip credit”, but not Nevada minimum wage. Exhibit 1, Bell
Decl., Y 2-3.

On June 26, 2014, the Nevada Supreme Court changed the state of the law when 1t 1ssued
its decision in Yellow Cab. The Yellow Cab decision addressed one of the same issues that the
Lucas court had previously decided: whether the NRS 608.250(2)(¢) exemption from minimum
wage for limousine and taxicab drivers continued in effect after the Minimum Wage Amendment
became effective. See generally, Yellow Cab, 130 Nev. Adv. Op. 52, 327 P.3d 518. Four of the
seven Nevada Supreme Court justices found and held that the Minimum Wage Amendment had

impliedly repealed any minimum wage exemptions set forth in NRS 608.250(2) that were not also

present in the Minimum Wage Amendment. /d., 327 P.3d at 522. Three of the justices dissented,

> Brent Bell, the president of Henderson Taxi, is also the president of Presidential Limousine and Bell Trans, the
defendants in the Lucas case. Exhibit I, Bell Decl., § 1. As president of the defendants in the Lucas case, Mr. Bell
became intimately familiar with those legal proceedings and Judge Jones’ ruling that taxicab and limousine drivers
remained exempt from state minimum wage. /d., § 2.
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arguing that the Minimum Wage Amendment was only meant to raise the minimum wage for
those already entitled to it-—similar to Lucas. Id., at 523.°

After the Nevada Supreme Court issued the Yellow Cab decision, the Union filed a
grievance with Henderson Taxi regarding payment of minimum wage under Nevada state law in
accordance with Yellow Cab. Exhibit 5, Union Grievance (the “Grievance”).” This Grievance was
filed pursuant to the relevant collective bargaining agreements between Henderson Taxi and the
Union, which specifically cover the wages to be paid to Henderson Taxi cab drivers. See Exhibit
6, CBA for November 24, 2009 - September 30, 2013 (the “2009 CBA”); Exhibit 7, CBA for
October 1, 2013 — September 30, 2018 (the “2013 CBA”) (jointly, the “CBAs”). Specifically, the
grievance sought “back pay and an adjustment of wages going forward.” Exhibit 5.

The Union and Henderson Taxi discussed the Grievance over a period of time, including
potential remedies. See Exhibits 8, 9, and 10. As part of these discussions, Henderson Taxi

explained that it had revamped its pay practices on a going forward basis to make sure that it paid

Nevada minimum wage to all taxi drivers. Exhibit 8. Henderson Taxi had hoped that paying

minimum wage on a going forward basis after the Yellow Cab decision would resolve the
grievance. See Exhibit 8. The Union, however, did not accept this. After further discussion and
negotiation with the Union regarding its pending Grievance, Henderson Taxi and the Union
agreed that payment of minimum wage is covered by the CBAs and that Henderson Taxi would
pay its current and former taxi drivers any wage differential between what the drivers carned and
the Nevada minimum wage going back two years to resolve the Grievance and any claims
Henderson Taxi cab drivers may have had. Exhibit 10; Exhibit 2, Knapp Decl., Y 6-7. Henderson
Taxi and the Union formally memorialized this agreement. Exhibit 10 (“Accordingly, the

ITPEU/OPEIU considers this matter formally settled under the collective bargaining agreement

® The ballot petition’s title was “Raise the Minimum Wage for Working Nevadans”. Yellow Cab Corp., 327 P.3d at
523 (Parraguirre, J., dissenting).
7 All exhibits requiring authentication are authenticated in the Knapp Decl.
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between Henderson Taxi and the ITPEU/OPEIU and state law as implemented through such
collective bargaining agreement. Pursuant to Article XV, Section 15.7 [of the 2013 CBA], this
resolution is final and binding on all parties.”) (emphasis added).”

After beginning to make these payments, Plaintiff filed his Motion to Certify on or about
May 27, 2015. Defendant opposed the Motion to Certify on or about July 15, 2015, and Plaintiff
filed a Reply on or about August 5, 2015. The Court issued a decision in a Minute Order (the
“Minute Order”) on or about August 19, 2015, finding that the Union was the exclusive
representative of Henderson Taxi cab drivers (the class Plaintiff previously sought to represent)
and that the settlement was a complete accord and satisfaction of the grievance—resolving any
minimum wage claims Henderson Taxi cab drivers may have had. See also, Order, dated October
8, 2015 (“This settlement agreement for the Grievance acted as a complete accord and
satisfaction of the grievance and any claims to minimum wage Henderson Taxi’s cab drivers
may have had.”) (emphasis added).

More recently, Plaintiff filed an untimely’ Motion for Partial Reconsideration or

Alternatively for Entry of Final Judgment on October 30, 2015. (“Motion for Reconsideration™).

® On or about May 1, 2015, Henderson Taxi’s counsel, Mr. Anthony Hall, sent to Plaintiff’s counsel, Mr. Leon
Greenberg, a letter regarding the settlement payments Henderson Taxi was making to its current and former taxi
drivers. Exhibit 11. Mr. Hall informed Mr. Greenberg that Henderson Taxi had not directly contacted Plaintiff
because he was a represented party and requested information regarding how Plaintiff wished to receive the $107.23
he was owed under the settlement with the Union. /d Henderson Taxi did not request any type of waiver for this
payment. /d. To date, Plaintiff has not responded to this request but Henderson Taxi stands ready and willing to
provide him the funds upon request. Plaintiff now seeks the payment of this amount in his Motion for Partial
Reconsideration or Alternatively for Entry of Final Judgment on October 30, 2015 by a final judgment—which
motion Defendant will separately oppose. Such a judgment, of course, would be entirely inappropriate as a party is not
entitled to a judgment of a settlement amount (notwithstanding offers of judgment) unless and until they bring a claim
for breach of a settlement agreement and prevail thereon. Here, Plaintiff has done no such thing. All Plaintiff needs to
do to receive the $107.23 Henderson Taxi has agreed to pay him and has offered to pay him is provide his counsel
authorization to take payment or otherwise inform Henderson Taxi of how to pay him. Only Plaintiff and his counsel
stand in the way of this payment being made.

> EDCR 2.24 provides that a “party seeking reconsideration of a ruling of the court, other than any order which may
be addressed by motion pursuant to N.R.C.P. 50(b), 52(b), 59 or 60, must file a motion for such relief within 10 days
after service of written notice of the order or judgment unless the time is shortened or enlarged by order.” (Emphasis
added.) The notice of entry of order was filed and served on October 13, 2015. Yet, Plantiff did not file his Motion
for Reconsideration until October 30, making it untimely.
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Plaintiff’s counsel admits in this Motion for Consideration that he “understands the Court’s Order
[of October 8, 2015] as holding that all claims for all minimum wages under Article 15, Section
16, of the Nevada Constitution owed to all members of the alleged class (defendant’s taxi drivers)
have been fully settled by the Grievance through an accord ‘accord and satisfaction.”” Mot. for
Reconsideration at 3:22-25 (emphasis in original). Plaintiff’s counsel further admits that he “is
unsure what further relief remains to be secured to the plaintiff and the putative class by this
litigation.” Id. at 4:22-24. As even Plaintiff’s counsel acknowledges that no relief remains

available, Defendant brings this Motion for Summary Judgment.

HI. LEGAL ANALYSIS
A. Legal Standard

Summary judgment must be granted, “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” NRCP 56(c). Summary judgment serves the purpose of avoiding “a needless trial when
an appropriate showing is made in advance that there is no genuine issue of fact to be tried, and
the movant is entitled to judgment as a matter of law.” McDonald v. D.P. Alexander & Las Vegas
Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005).

Further, in Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005), the
Nevada Supreme Court expressly rejected the “slightest doubt” standard, and adopted the
summary judgment standard set forth by the United States Supreme Court in the cases of
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986), Celotex Corp. v. Catrett, 477 U.S. 317
(1986), and Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986).

Under Nevada’s summary judgment standard, once the moving party demonstrates that no
genuine issues of material fact exist, the burden shifts to the nonmoving party to “‘do more than
simply show that there is some metaphysical doubt’ as to the operative facts in order to avoid
summary judgment being entered in the moving party’s favor.” Wood, 121 Nev. at 732, 121 P.3d
at 1031 (quoting Matsushita, 475 U.S. at 586); Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123

Nev. 598, 602, 172 P.3d 131, 134 (2007). To survive summary judgment, the nonmoving party
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“must, by affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine
issue for trial or have summary judgment entered against him.” Bulbman, Inc v. Nev. Bell, 108
Nev. 105, 110, 825 P.2d 588, 591 (1992). However, the nonmoving party “‘is not entitled to build
a case on the gossamer threads of whimsy, speculation, and conjecture.”” /d. (quoting Collins v.

Union Fed. Sav. & Loan, 99 Nev. 284, 302, 662 P.2d 610, 621 (1983)).

B. Legal Argument

1. Wage Claims May Be Settled without Court Supervision

As an initial matter, individuals and groups are fully entitled to waive or settle state

minimum wage claims with or without judicial or administrative review when there exists a bona

fide dispute. Chindarah v. Pick Up Stix, Inc., 171 Cal.App.4th 796, 803 (Cal. Ct. App. 2009)

(holding that the public policy against waiver of wage claims “is not violated by a settlement of a
bona fide dispute over wages already earned.”). Thus, where only past claims are at issue, and
where liability is subject to a bona fide dispute, parties are free to settle or release claims. /d.
(“The releases here settled a dispute over whether Stix had violated wage and hour laws in the

past; they did not purport to exonerate it from future violations. ... The trial court correctly found

“the releases barred the Chindarah plaintiffs from proceeding with the lawsuit against Stix.”);

Nordstrom Com. Cases, 186 Cal.App.4th 576, 590 (Cal. Ct. App. 2010) (“Employees may release
claims for disputed wages and may negotiate the consideration they are willing to accept 1n
exchange”). Here, there is no question that there was a bona fide dispute as to whether Henderson
Taxi’s cab drivers were owed minimum wage for any period of time prior to the issuance of the
Yellow Cab decision and what the statute of limitations period was when the Union filed its
Grievance.'® See Opposition to Motion to Certify, Section IHI(B)(1)-(2) (regarding disputes as to
the retroactive application of Yellow Cab and the appropriate statute of limitations); Exhibits 5, 8-

10 (communications with the Union acknowledging and resolving this bona fide dispute). As

' The Grievance and subsequent negotiations and this lawsuit all demonstrate that the dispute was bona fide.
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such, the law allowed the Union, in its representative capacity for Henderson Taxi cab drivers, to
negotiate a settlement with Henderson Taxi regarding minimum wage claims. However, even 1f
parties were generally unable to settle wage claims under Nevada law without court
supervision,” Nevada law could not prohibit this Union action under the Labor Management
Relations Act and the National Labor Relations Act which establish that pay is expressly within

the jurisdiction of the Union. See 29 U.S.C. § 158(d).

2. The Settlement between Henderson Taxi and the Union Settled
and Bars Plaintiff’s Claims

The Union is “the exclusive representative for all taxicab drivers employed by the
Company in accordance with the certification of the National Labor Relations Board Case # 31-
RC-5197.” Exhibits 6 and 7, § 1.1; see also Order, filed October 8, 2015 (finding that the Union 1s
“the exclusive representative of Henderson Taxi cab drivers as regards their employment with
Henderson Taxi”). When Yellow Cab was issued, the Union exercised the right granted to it by the
CBA and the NLRA to negotiate and resolve “matters of wages, hours, and other conditions of
emp—loyment”.1‘2 Exhibits 6 and 7, § 2.1. Through the grievance process provided for in the CBA,
Article XV, the Union and Henderson Taxi resolved the Grievance through a settlement, which
“formally settled” and resolved the Grievance and any minimum wage issues arising from Yellow
Cab. Exhibit 10; see also, Order, filed October 8, 2015; see also Plf.’s Mot. for Reconsideration at
3:22-25 (acknowledging the settlement of all relevant claims stating: “plaintiff’s counsel
understands the Court’s Order [of October 8, 2015] as holding that al/ claims for all minimum
wages under Article 15, Section 16, of the Nevada Constitution owed to afl members of the

alleged class (defendant’s taxi drivers) have been fully settled by the Grievance through an accord

"' Plaintiff can point to no case stating that individuals and entities are unable to settle wage disputes under Nevada
law. This concept is also antithetical to the general public policy encouraging the settlement of disputes and avoiding
undue burden on the judicial system.

'> Wages are a mandatory subject of union bargaining. See 29 U.S.C. § 158(d), also known as Section 8(d) of the
Labor Management Relations Act.
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‘accord and satisfaction.”) (Emphasis in original). As the exclusive bargaining agent, the Union
was and is fully authorized to negotiate settlements on behalf of Henderson Taxi cab drivers. See
May v. Anderson, 121 Nev. 668, 674-75, 119 P.3d 1254, 1259-60 (2005) (“Schwartz had
authority to negotiate on behalf of the Mays and accepted the offer in writing. ... The fact
that the Mays refused to sign the proposed draft release document is inconsequential to the
enforcement of the documented settlement agreement. The district court ... properly compelled
compliance by dismissing the Mays’ action.”) (emphasis added); see also Order, filed October
8, 2015 (“This settlement agreement for the Grievance acted as a complete accord and satisfaction
of the grievance and any claims to minimum wage Henderson Taxi’s drivers may have had.”)
Because the Union settled the cab drivers claims for minimum wage against Henderson Taxi,
Plaintiff lacks any current claim related to minimum wages. Accordingly, Henderson Taxi is

entitled to judgment as a matter of law on Plaintiff’s claims. See May, 121 Nev. 68, 674-75, 119

P.3d 1254, 1259-60; see also PIf.’s Mot. for Reconsideration at 4:23-24 (acknowledging that no

claims remain, stating: “plaintiff®s counsel is unsure what further relief remains to be secured to
the plaintiff and the putative class by this litigation.”).

To the extent Plaintiff wishes to challenge the settlement, this is not the proper forum to do
so. Any suit to invalidate the settlement and the accord and satisfaction effect it had on all of
Plaintif’s claims, would necessarily consist of a breach of contract claim based on the CBAs,
which claim is preempted by the Labor Management Relations Act. See Opp. to Mot. to Certity,
Section ITI(A)(2). If Plaintiff believes the Union acted against his interests or the interests of its
members, he can bring a duty of fair representation claim against the Union. See, e.g., /4 Penn
Plaza LL v. Pyett, 556 U.S. 247, 249 (2009). Plaintiff has begun a similar effort by challenging
Henderson Taxi and the Union’s actions with National Labor Relations Board. See Exhibit 12.
While Henderson Taxi contends that a claim directly against the Union would be frivolous and
that Plaintiff’s complaint against Henderson Taxi with the NLRB 1s frivolous because the Union
and Henderson Taxi acted appropriately, these are the types of remedies remaining to Plaintiff, not

his Complaint against Henderson Taxi. See id.
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C. Plaintiff Does Not Have Standing to Seek Equitable Relief

As a side and additional matter, Plaintiff seeks equitable relief in his Complaint, but he
lacks standing to request cquitable relief as a prior employee.'” Further, equitable relief in this
case would be improper given the changes Henderson Taxi implemented over half of a year prior
to the instigation of this litigation.

1. Plaintiff’s Equitable Relief Requests Are Moot

In his Complaint, Plaintiff refers to injunctive and other equitable relief twice: First, he
states that the Minimum Wage Amendment provides for injunctive and equitable relief in 9 17.
Second, he states that he seeks an “injunction and other equitable relief barring the defendant
from continuing to violate Nevada’s Constitution” and other relief in § 18. The Yellow Cab
decision was issued on June 26, 2014. 120 Nev. Adv. Op. 52, 327 P.3d 518. The Union grieved
the issue on July 16. Exhibit 5. Soon thereafter, Henderson Taxi revised its pay policies to
comply with the Yellow Cab decision. Exhibit 8 (“Minimum wage calculations not applying the
tip credit were in effect July 29, 2014.”); Exhibit 2, Knapp Decl., § 4. Ever since that change,
Henderson Taxi has complied with the Minimum Wage Amendment and is under a binding
settlement between it and the Union to pay the state mimmimum wage. Exhibit 10; Exhibit 2,
Knapp Decl., 9 4-7. As such, Plaintiff’s request for a declaration or injunction requiring
Henderson Taxi to properly pay its employees is moot and should be denied. NCAA v. Univ. of
Nev. Reno, 97 Nev 56, 57, 624 P.2d 10, 10 (1981) (“the duty of every judicial tribunal is to
decide actual controversics by a judgment which can be carried into effect, and not to give
opinions upon moot questions ....”)

2. Plaintiff Lacks Standing to Request Equitable Relief

Ex-employees lack standing to request equitable relief. Dukes, 131 S.Ct. at 2559-60

(holding that ex Wal-Mart employees “lack standing to seek injunctive or declaratory relief

1> Notably, in Plaintiff’s Motion for Reconsideration, which Defendant will separately oppose, Plaintiff has abandoned
any request for equitable relief.
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against its employment practices.”). In his Motion to Certify, Plaintiff referenced Stockmeier v.
Nev. Dept. of Corrections Psychological Review Panel, 121 Nev. 319, 135 P.3d 220 (2006) and
Hantges v. City of Henderson, 113 P.3d 848 (Nev. 2005) as support for allowing a past employ to
request equitable relief. These references are unpersuasive. The statutes at issue in both cases
provided for broad standing, which was necessary for the statutes to be effective in a way that 1s
not true of the Minimum Wage Amendment, which can be enforced by any current employee. In
Hantges, the Nevada Supreme Court read the statute to confer broad standing so as to “avoid
meaningless or unreasonable results ....” 121 Nev. at 322, 113 P.3d at 850 (internal quotation
omitted). In other words, had the Court not determined that the statute conferred standing
broadly, the statute would have been ineffective in its purpose to allow challenges to agency
determinations by the public. See id

In Stockmeier, the Court stated: “This court has a ‘long history of requiring an actual
justiciable controversy as a predicate to judicial relief.” In cases for declaratory relief and where
constitutional matters arise, this court has required plaintiffs to meet increased jurisdictional
standing requirements.” 122 Nev. at 393, 135 P.3d at 225-26. But “where the Legislature has
provided the people of Nevada with certain statutory rights, [the Court has] not required
constitutional standing to assert such rights” if the statute provides standing to sue. /d Here, the
Minimum Wage Amendment provides that an employee bringing a claim under the Minimum
Wage Amendment “shall be entitled to all remedies available under the law or in equity
appropriate to remedy any violation of this section, including ... injunctive relief.” Nev. Const.
Art. 15, s. 16. Thus, to obtain an injunction or equitable relief under the Minimum Wage
Amendment, that relief must otherwise be appropriate. Here, there 1s no reason not to require the
“actual justiciable controversy” the Nevada Supreme Court generally requires. Stockmeier, 122
Nev. at 393, 135 P.3d at 225-26. The Minimum Wage Amendment does not require the
extraordinarily broad standing Plaintiff secks to be affective and does not provide for it explicitly
within its text. Nev. Const. Art. 15, s. 16. Rather, any current employce who claims their
employer is violating the Minimum Wage Amendment can seek an injunction or other equitable

relief. But as a prior employee, Plaintiff lacks standing to do so. Dukes, 131 S.Ct. at 2559-60.
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Accordingly, Plaintiff’s claim for injunctive or declaratory relief should be dismissed as a matter
of law.
IvVv. CONCLUSION

In sum, each of Plaintiff’s claim necessarily fail because they have been resolved by the
Union and are otherwise preempted by federal law. Plaintiff even admits that, barring
reconsideration (which he has sought untimely), no claims remain because the Court has
determined they were legitimately and validly settled by the Union. Further, Plaintiff lacks
standing to request equitable relief as a past employee and the request for equitable relief 1s moot
as Henderson Taxi long ago revised its pay practices. Accordingly, summary judgment is
appropriate in favor of Henderson Taxi and Plaintiff’s Complaint should be dismissed as a matter

of law.

DATED this f/i day of November 2015

L y . - -
. eé .-eﬁe;f::'i""""‘ ‘ .

Anthony 1.. Hall, Esq.
Nevada Bar No. 5977
R. Calder Huntington, Esq.
Nevada Bar No. 11996
9555 Hillwood Drive, 2nd Floor
-~ Las Vegas, Nevada 89134
Attorneys for Defendant Henderson Taxi
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Henderson Taxi

fTacsimile

VIA FAX
July 30, 2014

Theatta "Ruthie” Jones

Industrial, Technical & Professicnal Employess, OPEIU, AFL-CIO
3271 So. Hightand Avenus. Suite #7156

Las Vegas, NV BO188

Re: Grievance dated and received July 18, 2014

.Dear Ms. Jones,

IO trnfmsrrial Rgad » Las Vapar, Nevoda 50102
() 384252
FAY [P63) 1025607

This lettar will sarve as the Company's wrilish response: fo the aforementioned

grievance.

The Nevada Supreme Couri reversed and remanded a prior court order dismissing a
complaint inthe minimum wage matier heard i the Eighth Jurlisiel District Court,

Ronakd J. lsragt, Judge.

The Supreme Court decision was Gile stamped July 26, 2014, Upan receipt of this

kncwiedga the Company ook the necessary steps to medify s payroll calculation to

not appiy the 1ip credit which was permitted prior fo this new decision,

" Kinfmure wage caloulations rof applying Lhe 5 crodit wene in effect July 29, 2614,

Consequently this grievance is denied as the company is curmently paying iks drivers in
sccordance with the Supreme Courd decision. ;

Sincerely,
HEN

\r'i d m Hurma f-w

General Manager

connectian

i

‘age
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1910 Industrial Road » Las Vegas, Nevada 89102
(702} 384-2322
FAX (702) 382-4601

VIA FAX
July 30, 2014

Theatla “Ruthie” Jones

industrial, Technical & Professional Employees, OPEIU, AFL-CIO
3271 So. Highland Avenue, Suite #7186

Las Vegas, NV 89109

Re: Grievance dated and received July 16, 2014
Dear Ms. Jones,

This letter will serve as the Company’s written response io the aforementioned
grievance.

The Nevada Supreme Court reversed and remanded a prior court order dismissing a
complaint in the minimum wage matier heard in the Eighth Judicial District Court,
Ronald J. Israei, Judge.

The Supreme Court decision was file stamped July 26, 2014. Upon receipt of this |
knowledge the Company took the necessary steps to madify its payroll calculation to
not apply the tip credit which was permitted prior to this new decision.

Minimum wage calculations not applying the tip credit were in effect July 29, 2014.
Consequently this grievance is denied as the company is currently paying its drivers in
accordance with the Supreme Court decision.

Sincerely,
HENDERSON TAX]

Vice President Human R&sources
General Manager
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Henderson Taxi
1910 Indvirial Road » Lo Vegars, Nevoda 32102 )
(TR2) 352323
FAX (732) IRI-4E0)
August 21, 2014

Theatia "Ruthie” Jones, Representalive
ITPEU, OPEIU Loczf 4873
3271 So. Highland Drive, Suita #7186

Las Vegas, NV 89109

Re:  Yourletter of July 31, 2014
Dear Ms. Jores, ‘

Henderson Taxi acknowledges a queslion exists as ko whelher or not the Nevada
Supreme Coul's decision filed stamped July 26, 2014 applies retroactivaly.

Regardiass, as previously discussed with you, the Company is working on & program
which will recaloulale minimum wage rates without applying the tip credit on a weeldy
basis for the two years prior fo the decision. The niaxt step Is to then apply against fhoss
caleufations actual eamings (o nclude commissions, iraining, vacation, bonus and
other forms of eamings) and minimum wage adjusiments previously paid for each

weeK, The difference, if any, would be the alleged amears owed,

| am sure you are aware that a Moticn io Reconsider was fited with the Nevada
Supreme Court. At this time the Coart has requesled the apposing party to respond to
the Motion. As such, Lhe question as to whather or not the exemptions contained in
NRS 608,250 were abolshed at the paseing of the constitional ameandment has no!
been answered with finality.

Considering the adminfstrative costs imaohved in paying drivers Ihese alleged arrears
then poseibly having 1o recover the funds through payioli deduction and wage
adjustments, | respectully request the Union hold this matter in abeyance panding the
upceming Navada Suprems Cowrf's decision.

Sincerely,
HENDERSCR TAXT

connect ion

X
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1910 Industrial Road ¢ Las Vegas, Nevada 89102
(702) 384-2322
FAX (702) 382-4601

August 21, 2014

Theatla “Ruthie” Jones, Representative
ITPEU,; OPEIU Local 4873

3271 So. Highland Drive, Suite #716
Las Vegas, NV 89109

Re: Your letter of July 31, 2014
Dear Ms. Jones,

Henderson Taxi acknowledges a question exists as to whether or not the Nevada
Supreme Court’s decision filed stamped July 26, 2014 applies retroactively.

Regardless, as previously discussed with you, the Company is working on a program
which will recalculate minimum wage rates without applying the tip credit on a weekly
basis for the two years prior to the decision. The next step is to then apply against those
calculations actual earnings (to include commissions, training, vacation, bonus and
other forms of earings) and minimum wage adjustments previously paid for each
week. The difference, if any, would be the alleged arrears owed.

| am sure you are aware that a Motion to Reconsider was filed with the Nevada
Supreme Court. At this time the Court has requested the opposing party to respond to
the Motion. As such, the question as to whether or not the exemptions contained in
NRS 608.250 were abolished at the passing of the constitutional amendment has not
been answered with finality.

Considering the administrative costs involved in paying drivers these alleged arrears
then possibly having to recover the funds through payroll deduction and wage |
adjustments, | respectfully request the Union hold this matter in abeyance pending the
upcoming Nevada Supreme Court's decision.

Sincerely,
HENDERSON TAXI

P /f %/
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ps/B5/2815 11:25 79233844939 ITPE ' FPAGE ©61

1910 Indlustrial Road * Las Vegas, Nevada 89102
(702) 384-2322
FAX (702) 3§2-450!]

On July 16, 2014, pursuant to Sections V (Wages) and XV (Grievance) of the collective
bargaining agreemant befween the ITPEU/OPEIU Local 487 AFL-CIO and Hendarson
Taxi, the ITPEWOPEIU grieved the issue of Henderson Taxi's failure to pay at least the
state minimum wage under the amendments to the Nevada Constitution on behalf of
the Bargaining Unit. After discussion with the Company, the ITPEU/OPEIU agree that
the following actions by Hendersan Taxi resalve the grievance pursuant to Section XV

of the CBA:

‘Henderson Taxi shall pay at least the state minimum wage on a going forward
basis, and; |

-‘Henderson Taxi shall compensate all of its current taxi drivers, and make
reasonable efforts to compensate al! former taxi drivers smployed during the
prior two year period, the difference between wages paid and the stats
minimum wage going back two years. Hendirson Taxi shall also make !
reasonable efforfs 1o obtain acknowledgements of the payments to employees
and former employees and give them an opportunlty to review records if the _.

individual driver questions the amount calculated by Henderson Taxi. f

F

Accordingly, the ITPEU/OPEIU considers this matter formally settled under the
collective bargaining agreement between Henderson Taxi and the ITPEU/ OPEIU and
state law as implemented through such collective bargaining agreement. Pursuant to
Article XV, Sectigi 15,7, this resolution is finakand binding on all parties.

ITPEU OPEIU Local 4873 Hendersoff Taxi
Theatla "“Ruthie” Jones Cheryl D. Knapp
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Electronically Filed

12/14/2015 02:09:31 PM

oPP O b Hawmr

Anthony L. Hall, Esq.

Nevada Bar No. 5977
ahall@hollandhart.com

R. Calder Huntington, Esq.
Nevada Bar No. 11996
rchuntington@hollandhart.com
HOLLAND & HART Lip

9555 Hillwood Drive, 2nd Floor
Las Vegas, Nevada 89134
(702) 669-4600

(702) 669-4650 —fax

CLERK OF THE COURT

Attorneys for Defendant Henderson Taxi

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, individually and on| CASE NO.: A-15-714136-C
behalf of others similarly situated, DEPT. NO.: XVII

Plaintiff,
DEFENDANT’S OPPOSITION TO
V. PLAINTIFF’S MOTION FOR PARTIAL
RECONSIDERATION OR
HENDERSON TAXI, ALTERNATIVELY FOR ENTRY OF
FINAL JUDGMENT

Defendant.

Defendant Henderson Taxi (“Defendant” or “Henderson Taxi”), by and through its counsel
of record, Holland & Hart, LLP, hereby submits its Opposition (“Opposition”) to Plaintiff’s
Motion for Partial Reconsideration or Alternatively for Entry of Final Judgment (“Motion”).

This Opposition is supported by the following Memorandum of Points and Authorities, the
papers and pleadings on file herein, and any oral argument the Court may allow at any hearing of

this matter.

/17
/17
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION!

In June 2014, the Nevada Supreme Court issued its decision in Thomas v. Nev. Yellow Cab
Corp., 130 Nev. Adv. Op. 52, 327 P.3d 518 (Nev. 2014) (“Yellow Cab”) holding that taxi cab
drivers were no longer exempt from state minimum wage as provided by statute. Based on this
decision, the ITPEU/OPEIU Local 4873, AFL-CIO (the “Union”), which 1s the exclusive
representative of Henderson Taxi cab drivers, quickly grieved the issue of minimum wage to
Henderson Taxi (the “Grievance™). See Order, dated October 8, 2015. Through negotiation,
Henderson Taxi and the Union resolved the Grievance by agreeing to a settlement. /d. The
settlement was a formal agreement between the Union and Henderson Taxi which both settled the
grievance and amended the CBA. Id Substantively, the Union and Henderson Taxi agreed that
Henderson Taxi would change its pay practices going forward and that Henderson Taxi would
give drivers an opportunity to review Henderson Taxi’s time and pay calculations and would pay
its current and former cab drivers the difference between what they had been paid and Nevada
minimum wage over the two years prior to the Yellow Cab decision. Id. During this time period,
Plaintiff’s counsel recognized that many companies had long relied on these statutory exemptions
which were now gone and tore through the Las Vegas transportation industry suing every cab and
limousine company for which he could find a (purportedly) representative plaintiff, including
Henderson Taxi, without regard to what individual companies had done to rectify any theoretical
wrongdoing.

After filing this litigation and after discovering that Henderson Taxi had resolved any
minimum wage issues with the Union through a settlement agreement, Plaintiff’s counsel filed a

motion to certify and for other relief against Defendant on May 27, 2015 (“Motion to Certify”).

' The following introduction and statement of facts are very similar to the introduction and statement of facts provided
to the Court in Defendant’s Motion for Summary Judgment. This is because the factual and thematic background is
similar between this Opposition and Defendant’s Motion for Summary Judgment.
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After full bricfing and a hearing, the Court issued a Decision on August 19, 2015, and a signed
written Order on October 8, 2015 (“October 8 Order”) recognizing that the Union acted within its
capacity as the exclusive bargaining representative of Henderson Taxi cab drivers as regards their
employment with Henderson Taxi when it grieved the issue of minimum wage and validly settled
any minimum wage claims Ilenderson Taxi’s cab drivers may have had. See, Order, filed October
8, 2015; Minute Order, filed August 19, 2015. As such, the Court denied Plaintiff’s Motion to
Certify. Id Plaintiff now brings what he has labeled as a Motion for Partial Reconsideration.
However, Plaintiff’s Motion is only a motion for reconsideration to a very limited extent. Rather,
the majority of the Motion is a motion for new and distinct relief improperly made part of a
motion for reconsideration. For this reason alone it is improper and should be denied.
Notwithstanding the procedural impropriety of the Motion, Plaintiff’s specific requests are also
improper and the Motion should be denied.

Specifically, Plaintiff requests onc of three alternatives in his purported Motion for
Reconsideration, requests never previously made and not proper oﬁ.reconsideration:

1. Certification of a new and distinct class previously unaddressed in any motion;

2. Reconsideration of the portidn of the Court’s October 8 Order determining that
even if the scttlement agreement with the Union had not resolved all potential
minimum wage claims of the putative class, class certification would be improper
because each individual putative class member’s claim would have required
individual analysis to determine which minimum wage rate he qualified for; and,
alternatively; and

3. For entry of final judgment in favor of Plaintiff Michael Sargeant in the amount of
$107.23 plus attorney’s fees and costs.

A thorough review of the Motion and these alternative requests demonstrates that the Motion
would be more accurately considered a motion for attorney’s fees as the true purpose of the
Motion is to hopefully allow Plaintiff’s counsel to collect fees and costs from Henderson Taxi. In
reality, Plaintiff’s requests for certification of a newly proposed class, reconsideration of the

“individual analysis” portion of the Court’s October 8 Order, and for final judgment are all simply
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attempts to create some hook for attorney’s fees. As this Court has already determined that all of
Henderson Taxi’s past and present cab drivers’ minimum wage claims have been settled and there
is no breach of contract claim (the settlement being the contract) in the Complaint, there is no class
to be certified. There is certainly no basis to certify a class for the enforcement of a private
settlement agreement that has not been breached. Further, as Plaintiff admits in his Motion, his
only actual request for reconsideration regarding whether individual analysis would be required
for minimum wage claims is moot because those claims have been settled. Thus, this request
should be denied. Finally, Plaintiff is not entitled to any judgment from this litigation regardless of
amount. Henderson Taxi settled all minimum wage claims with the Union and has specifically
offered to make payment to Plaintiff and each member of the putative class. All Plaintiff needs to
do to obtain the money he requests from the court is inform Henderson Taxi of how he would like
to receive payment and it will be provided. Accordingly, Plaintiff’s Motion should be denied in its
entirety. To resolve this matter, the Court should grant Henderson Taxi’s currently pending
Motion for Summary Judgment as the Court’s October 8 Order makes clear that no claims remain

to be litigated.

II. BACKGROUND?

On June 26, 2014, the Nevada Supreme Court changed the state of the law when it i1ssued
its decision in Yellow Cab providing that taxi cab drivers are no longer exempt {rom state law
minimum wage under the Nevada Constitution. After the Nevada Supreme Court issued the
Yellow Cab decision, the Union filed a grievance with Henderson Taxi regarding payment of
minimum wage under Nevada state law in accordance with Yellow Cab. Exhibit 1, Union
Grievance (the “Grievance”).” This grievance was filed pursuant to the relevant collective

bargaining agreements between Henderson Taxi and the Union, which specifically cover the

’ For further background information, Henderson Taxi directs the Court to its currently pending Motion for Summary
Judgment and its prior Opposition to Motion for Certification.
* All exhibits requiring authentication have been authenticated in Defendant’s Motion for Sumimary Judgment and

Opposition to the Motion for Certification.
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wages to be paid to Henderson Taxi cab drivers. See Exhibit 2 CBA for November 24, 2009 -
September 30, 2013) (the “2009 CBA”); Exhibit 3 (CBA for October 1, 2013 - September 30,
2018) (the “2013 CBA”) (jointly, the “CBAs™). Specifically, the Union stated the following in its
grievance: “On behalf of all affected drivers, the ITPEU hereby grieves the Company’s
[Henderson Taxi’s} failure to pay at least the minimum wage ....” Exhibit 1 (emphasis added).
Further, the grievance sought “back pay and an adjustment of wages going forward.” Id.

After negotiation thoroughly described in Defendant’s Motion for Summary Judgment
and discussed in the Court’s October 8 Order, Henderson Taxi and the Union agreed that, in
addition to paying at least minimum wage on a going forward basis, Henderson Taxi would pay its
current taxi drivers any wage differential between what the drivers earned and the Nevada
minimum wage going back two years and that it would “make reasonable efforts to compensate all
former taxi drivers employed” by Henderson Taxi during the prior two year period to resolve the
Grievance. Exhibit 4. Henderson Taxi and the Union then formally memorialized this agreement
and made it final and binding on all parties. Exhibit 4 (**Accordingly, the ITPEU/OPEIU considers
this matter formally settled under the collective bargaining agreement between Henderson Taxi
and the ITPEU/OPEIU and state law as implemented throug’h such collective bargaining
agreement. Pursuant to Article XV, Section 15.7 [of the 2013 CBA], this resolution is final and
binding on all parties.”) (emphasis added).

During the time period in which Henderson Taxi was negotiating the Grievance with the
Union, Plaintift filed the instant case. See Compl., dated Feb. 18, 2015. After discovering that
Henderson Taxi had resolved any minimum wage claims with the Union and that his potential fees
were in jeopardy, Plaintiff’s counsel filed his Motion to Certify. By the Motion to Certity, Plaintiff
requested certification of a class of all of Henderson Taxi’s current and former cab drivers
amongst other relief (including an early award of fees). See Mot. to Certify. The parties fully
briefed and argued the Motion to Certify, after which the Court issued a Decision on August 19,
2015, and a written Order on October 8, 2015. In the October 8 Order, the Court found and held
that the Union 1s “the exclusive representative of Henderson Taxi cab drivers as regards their

employment with Henderson Taxi” and that the Union settled all of Henderson Taxi’s cab drivers’
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minimum wage claims. Order, filed October 8, 2015 at 2:3-15 (“This settlement agreement for the
Grievance acted as a complete accord and satisfaction of the grievance and any claims to
minimum wage Henderson Taxi’s cab drivers may have had.”). Further, the October 8 Order
found and held that Plaintiff had failed to present the necessary evidence to support class
certification. /d. at Section B. Plaintiff now brings this Motion for Partial Reconsideration,
purporting to seek reconsideration of the Court’s October 8 Order but generally seeking new reliet

not previously requested.

III. LEGAL ANALYSIS
A. Legal Standard

Under Nevada law, a party may timely seek reconsideration of a court’s decision. See
Masonry & Tile Contractors Ass’n of S. Nev. v. Jolley, Urga & Wirth, Ltd., 113 Nev. 737, 741,
941 P.2d 486, 489 (1997) (citing Little Earth of United Tribes v. Department of Housing, 807 F.2d
1433, 1441 (8th Cir. 1986)); Moore v. City of Las Vegas, 92 Nev. 402, 405, 551 P.2d 244, 246
(1976). However, “[p]oints or contentions not raised in the original hearing cannot be maintained
or considered on rchearing.” Achrem v. Expressway Plaza Ltd. Plarmership, 112 Nev. 737, 742,
917 P.2d 447, 450 (1996) (citing Chowdhry v. NLVH, Inc., 111 Né:v. 560, 562-63, 893 P.2d 385,
387 (1995) and Cannon v. Taylor, 88 Nev. 89, 92, 493 P.2d 1313, 1314-15 (1972)). In other
words, a motion for reconsideration is not the time to raise new arguments or present evidence that

was available at the time the motion was made.

B. Legal Argument

1. The Court Should Reject Certification of Plaintifs Newly
Proposed Class

a) Plaintiff’s Request Is an Improper Reconsideration
Request

By this Motion, Plaintiff is seeking, for the first time, class certification of all prior
Henderson Taxi cab drivers “who have not actually received the payment they are entitled to
receive pursuant” to Henderson Taxi’s settlement agreement with the Union of the Grievance.
Mot. at 2: 2-4. Plaintiff claims that the purpose of this requested certification 1s to have the Court

manage the payment of settlement funds. /d. at 2:5-8. As such, Plaintifl admits that he 1s seeking
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certification of a class that was never previously requested for a purpose that was never previously
addressed and which 1s not proposed in the Complaint. As certification of this new and limited
class was not previously addressed in Plaintiff’s Motion for Certification, certification of this
putative class is improper in a motion for reconsideration. Achrem, 112 Nev. at 742, 917 P.2d at
450 (“Points or contentions not raised in the original hearing cannot be maintained or considered
on rehearing.”). Rather, Plaintiff should have sought leave to file an Amended Complaint with a
new proposed class definition and then filed a new motion for class certification if he wished to
certify a newly described class (though such effort would ultimately have been fruitless). As such,
Plaintiff’s request for certification of a new class should be denied.
b) No Certifiable Class Exists

Regardless of the procedural impropriety of Plaintiff’s request to certify this newly
proposed class, no certifiable class exists. Plaintiff’s counsel explains in the Motion that he
understands the Court’s October 8 Order to hold that the “claims at issue in this case have been
fully resolved” through Henderson Taxi’s settlement of the Grievance with the Union. Mot. at
5:14-18. Plaintiff’s counsel’s understanding is 100% correct.” The Octbber 8 Order 1s clear on its
face: “Th[e] settlement agreement for the Grievance acted as a complete accord and satisfaction
of the grievance and any claims to minimum wage Henderson Taxi’s cab drivers may have had.”
Order, dated October 8, 2015 at 2:14-15. Accordingly, no claims to minimum wage remain and
the proper resolution of this litigation is through summary judgment as provided in Defendant’s
Motion for Summary Judgment, filed on November 11, 2015. As no viable claims remain in this
litigation, there is no class to certify. Rather, it is merely a question of time before the Court rules
on Defendant’s Motion for Summary Judgment, which fully explains that summary judgment is

proper and that this case should be dismissed.

* Generally, counsel would not refer to opposing counsel in this way. However, the Motion expressly refers to
Plaintiff’s counsel’s understanding of the Court’s October § Order on various occasions. Thus, in this case, it is
appropriate to refer to Plaintiff’s counsel’s understanding of certain issues.
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Further, Plaintiff’s Motion fails to actually address the elements of class certification. See
generally, Mot. Rather, Plaintiff simply claims that it is “readily apparent that they [the elements
of class certification] are satisfied” for both NRCP 23(b)(2) and 23(b)(3) without any support
beyond the claim that there would be over 300 past employee class members. Though Plaintiff has
provided no analysis for Henderson Taxi to oppose, placing Henderson Taxi at an unfair
disadvantage, Henderson Taxi notes that it has not acted or failed to act in any way as to 1ts prior
drivers that would make injunctive or declaratory relief proper as required by NRCP 23(b)(2).
Rather, it settled claims with the Union and made payment offers to its prior employees as
provided in the settlement agreement. Thus, certification under NRCP 23(b)(2) makes no sense.
Further, as the Court has determined that the minimum wage claims Henderson Taxi’s former
drivers may have had have been settled, there is no claim to assert as part of a Rule 23(b)(3)
damages class action—which Plaintiff tacitly admits. Mot. at 7:10-11 (“such certification 1s not a
true ‘damages’ class under NRCP 23 (b)(3). That is because, ... there remains no ‘damages’ to
determine or award.”). As there exists no claim to litigate or damages fo determine, there is no
class or claim to certify. Accordingly, Plaintiff’s request should be deniéd and no new class should

be certified.

c) The Settlement Agreement Does Not Provide for Court
Management and No Court Management Is Necessary

Despite recognizing that no claims or damages remain for this Court to address, Plaintiff’s
counsel futilely attempts to keep this case alive (so he can later seek fees) by seeking to have the
Court improperly administer the private settlement between the Union and Henderson Taxi using
the class action mechanism. Specifically, Plaintiff’s counsel also contends that he understands the
Court’s October 8 Order as holding: “To the extent any ‘live’ legal dispute exists between the
named plaintiff and the putative class alleged in this Complaint on the one hand, and the defendant
on the other hand, it is limited to the enforcement of the ‘settlement agreement for the Grievance’
referred to in the [October 8] Order.” Mot. at 5:20-23. The key problem for Plaintiff (and his
counsel) is that no live legal dispute between him and Henderson Taxi remains. The Complaint

does not assert any breach of the scttlement agreement or a corresponding claim. See generally, id
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Without such a claim in the Complaint, there is no /ive dispute in this case regarding fulfillment of
the settlement agreement.” Without an actual claim regarding Henderson Taxi failing to abide the
terms of the settlement agreement, Plaintiff’s request that the Court certify a class of prior
Henderson Taxi cab drivers for enforcement of the settlement agreement between the Union and
Henderson Taxi is improper and this request should be rejected.’

In addition, Plaintiff contends that the Court needs to oversee the settlement agreement
because 1t would be unjust for Henderson Taxi to retain any funds agreed to be paid under the
settlement agreement. Not only 1s this simply procedurally improper (this request was never
previously made), Plaintiff is incorrect as to what the settlement agreement provides and what
would be “fair.” The settlement agreement expressly provides as follows: “Henderson Taxi shall
... make reasonable efforts to compensate ....” Exhibit 4 (emphasis added). This language shows
that Henderson Taxi did not agree to make sure that every single past driver was compensated
under the settlement agreement or that any undistributed funds should be paid to some third party.
See id. Rather, Henderson Taxi and the Union came to an agreement that Henderson Taxi would
make a reasonable effort to contact and compensate past employees aé prQVided in the settlement
agreement. Id. It has done so, paying a significant proportion of its prior employees, and Plaintiff
does not contend otherwise. Plaintiff is simply unhappy with the terms of the settlement agreement
and Plaintiff’s counsel is upset that a scttlement with the Union does not allow him to get fees
from this lawsuit. But these are not reasons for the Court to re-write the settlement agreement

between Henderson Taxi and the Union.” Without a claim that Henderson Taxi has breached the

> Further, it is unclear (and not currently at issue) whether this would be the appropriate forum for such a dispute.
While Henderson Taxi has not examined this issue, it appears that if Plaintiff were to contend that Henderson Taxi has
breached the settlement agreement, it would be the Union that would have a claim and the proper forum would be
before the National Labor Relations Board. Of course, this hasn’t stopped Plaintiff from filing a claim against
Henderson Taxi with the National Labor Relations Board regarding the settlement agreement between Henderson
Taxi and the Union. Exhibit 5.

® Henderson Taxi has abided the settlement agreement’s terms. Thus, any such claim would fail.

7 If the Court chooses to do so, the Parties would likely have to brief the issue of whether the Court even has authority
to revise and agreement between a union and an employer under the National Labor Relations Act or other federal

labor laws.
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settlement agreement, there is no authority to have a class certified for the administration of the
Union’s settlement agreement. As such, Plaintiff’s new request for certification and court
administration of the settlement agreement should be denied.®

Additionally, the settlement agreement between Henderson Taxi and the Union was a
private agreement between two entities (with third-party beneficiaries). It was not the settlement of
a class action lawsuit. Thus, the cy pres doctrine does not apply and the Court lacks jurisdiction to
oversee the private agreement between Henderson Taxi and the Union—particularly when the
Union is not even a party to this litigation. Rather, the Court should see this request for what it is;
a blatant attempt by Plaintiff’s counsel to have the court determine that he was successful in some
minor way so that he can move for an award of attorney’s fees which he does not deserve. The
claims at issue were settled without his involvement and he deserves no compensation related to it.
As such, Plaintiff’s request to have the Court administer the distribution of settlement funds

should be denied 1n full.

2. The Court Should Inform Plaintiff and His Counsel That Their
Understanding of the Court’s Order Is Correct and that No
Viable Claims Remain

Plaintiff also requests that if the Court does not grant his request for certification of a
newly proposed class but determines that past employees retain some viable minimum wage claim
in direct contradiction to the October 8 Order, that Plaintiff be permitted to brief the issue of
whether individual analysis of any remaining claims would be necessary at a later date. Mot. at
8:18-9:2. Plaintiff bases this request on his counsel’s feigned confusion regarding one of the
Court’s statements in the October 8 Order. Plaintiff’s counsel contends that he generally
understands the October 8 Order as having held that any minimum wage claims that may have
been possessed by Henderson Taxi cab drivers that predated the settlement agreement between

Henderson Taxi and the Union have been settled. Mot. at 8:8-15. But, Plaintiff’s counsel contends

8 It is astounding that such a clear, new request would be submitted as part of a motion for
“reconsideration” and signed under Rule 11.
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that he is confused by the Court’s statement that the settlement agreement did not necessarily act
as a waiver of minimum wage rights and that this statement makes him doubt his understanding of
the Court’s October 8 Order. See Order, filed October 8, 2015 at 2:14-15; see also Mot. at 8:15-
17.

Plaintiff’s counsel’s doubt regarding the October 8 Order is unfounded. The Court plainly
determined that the Union settled any and all minimum wage claims any current or former
Henderson Taxi cab driver may have had prior to the signing of the settlement agreement. See
Order, filed October 8, 2015 at 2:14-15 (“This settlement agreement for the Grievance acted as a
complete accord and satisfaction of the grievance and any claims to minimum wage Henderson
Taxi’s cab drivers may have had.”). In addition to determining that the settlement agreement
settled all minimum wage claims, however, the Court explained the reason why the Henderson
Taxi and the Union were able to settle such claims. Specifically, the Court explained that it was
unclear whether Yellow Cab would be applied retroactively and whether Henderson Taxi’s cab
drivers would be entitled to minimum wage for any time period predating Yellow Cab. Id at 2:21-
26. As Henderson Taxi’s cab driver’s entitled to minimum wage prior to Yellow Cab was disputed,
there was a bona fide dispute regarding cab drivers’ right to minimum wage prior to the Yellow
Cab decision. As there was a bona fide dispute as to cab drivers’ entitled to minimum wage for the
time period covered by the settlement, settlement of the claims did not constitute a “waiver” of
clearly established rights, but a settlement of a bona fide dispute. Id. at 2:21-26; see also
Chindarah v. Pick Up Stix, Inc., 171 Cal.App.4th 796, 803 (Cal. Ct. App. 2009) (holding that the
public policy against waiver of wage claims “is not violated by a settlement of a bona fide dispute
over wages already earned.”) (emphasis added); Nordstrom Com. Cases, 186 Cal.App.4th 576,
590 (Cal. Ct. App. 2010) (“Employees may release claims for disputed wages and may negotiate
the consideration they are willing to accept in exchange”) (emphasis added). As such, Plaintiff’s
claim that the court’s statement that the settlement agreement “did not necessarily act as a waiver
of minimum wage rights” might mean that not all minimum wage claims were settled 1s baseless.
Thus, the Court should either deny the Motion or inform Plaintiff that his understanding that all

minimum wage claims have been settled 1s correct.
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3. Plaintiff’s Argument Regarding Individual Analysis Is Incorrect

Plaintiff also requests that if the Court determines that past drivers who have not yet been
paid under the settlement agreement retain some right to pursue past minimum wage claims, that
the Court rehear (at some later date) argument regarding whether Plaintiff’s putative class
minimum wage claims would require individual analysis regarding what minimum wage rate
would apply to each putative class member. See NAC 608.102-608.106. As the October 8 Order
makes clear that past drivers retain no rights to pursue past minimum wage claims, there is no
need to address this request. Nonetheless, and in an abundance of caution, Defendant will briefly
explain why this new request should be denied.”

Plaintiff contends that his putative class minimum wage claim would not require individual
analysis for two reasons: 1) because the Court could just accept that all class members would be
entitled to the lower of the two possible minimum wages; and 2) because the regulations requiring

this individualized analysis have been invalidated. Both contentions are incorrect.

a).  The Court Could Not Just Assume the Lower Minimum
Wage

It is truly galling for putative class courﬁel to bbth contend that he has the putative class’s
best interest in mind aﬁd also have him be so willing to cast aside‘the possibility fhat certain
individuals would be entitled to the higher minimum wage provided by Nevada law just so that he
could obtain class certification and the related attorney’s fees. Putative class counsel cannot
ethically waive the rights of certain putative class members to a higher minimum wage just to
avoid the individualized wage determination and obtain class certification. The only reason to
waive these individual’s potential rights to a higher minimum wage is so that Plaintiff’s counsel
might be entitled to a greater fees award through a class action than he would be in an individual

action. There is no individual benefit to a class member to have their potential right to a higher

? Defendant reiterates that it is astounding that such a clear, new request would be submitted as
part of a motion for “reconsideration” and signed under Rule 11
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minimum wage waived. As such, the Court should reject this new argument and deny Plaintiff’s
request that the Court reconsider its decision regarding the individualized analysis necessary to

determine whether putative class members are entitled to the higher or lower minimum wage.

b) The Decision Invalidating the Labor Commissioner’s
Regulations to Which Plaintiff Refers Has Been Stayed
Pending Appeal and Is Incorrect

Plaintiff also claims that no individualized analysis regarding what minimum wage each
putative class member might have been entitled to i1s required because the regulations regarding
health insurance costs (the issue determinative of which minimum wage tier applies) have been
invalidated. While it 1s true that a district court in Carson City issued an order invalidating the
Nevada Labor Commissioner’s regulations regarding minimum wage health insurance
requirements under the constitutional Minimum Wage Amendment, that Court also stayed its
decision pending appeal. Exhibit 6. As the order invalidating the regulations has been stayed
pending appeal, it 1s of no current force and effect. As this.order has been stayed, it cannot be used .
as a basis for this Court to reconsider its prior decision.'” As such, Plaintiff’s request for
reconsideration of the individualized analysis 1ssue Shop_lld be denied. |

Not only is the Carson City district court’s decision currently invalidating the regulations
inapplicable because it had been stayed, it 1s simply wrong on the law as the Nevada Attorney
Gencral’s office has thoroughly explained in its appeal. See Exhibit 7. For example, the district
court’s opinion ignores the plain and simple language of the Minimum Wage Amendment. /d. For
example, the Minimum Wage Amendment expressly provides that an employer may pay the lower
of the two minimum wage tiers “if the employer provides health benefits as described herein ....”
Nevada Constitution, Art. 15 s. 16(A). The Minimum Wage Amendfnent continues: “Offering
health benefits within the meaning of this section shall consist of making health insurance

available to the employee for the employee and the employee’s dependents at a total cost to the

' Notably, the court stayed its decision on October 12, 2015, well in advance of Plaintiff filing this Motion on
October 30, 2015. However, Plaintiff’s counsel failed to acknowledge that the order had been stayed.
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employee for premiums of not more than 10 percent of the employee’s gross taxable income from
the employer.” /d (emphasis added). Choosing to ignore the plain meaning of these words, the
Carson City district court decided that ‘providing,” ‘offering,” or “making health insurance
available” actually mean that an employee must take advantage of an employer’s health plan for
the employer to permissibly pay the lower tier minimum wage, contrary to both the Minimum
Wage Amendment and the Labor Commissioner’s regulations. See Exhibit 7. This reading is
entirely untenable. /d. As the Carson City district court’s decision 1gnores express language of the
Minimum Wage Amendment, it 1s incorrect and will not withstand appeal and should be ignored
here. See id. Accordingly, reconsideration is not warranted and Plaintiff’s Motion should be
denied.

4. The Court Should Advise Plaintiff that No Further Relief is

Available in this Case By Awarding Summary Judgment in
Favor of Defendant

[n “Part IIT” of Plaintiff’s Motion he requests, if his first two requests are denied, that the
Court enter judgment iﬁ his favor for $107.23, the amount he is entitled to pursuant to the
settlement agreement with the Union. The problem with this is that the settlement agreement with
the Union does not provide authority or reason for Plaintiff to obtain a judgment in any amount.
See Exhibit 4. Entitlement to a settlement payment pursuant to a private agreement is not the
same as a judgement. Further, Plaintiff does not allege that Henderson Taxi has somehow
breached the settlement agreement, whether in his complaint or in his Motion. See generally,
Compl.; Mot. for Partial Reconsideration. Thus, there is no basis for Plaintiff to be awarded a
judgment in any amount as if he had prevailed on some asserted claim—which he has not.

At the same time, Plaintiff is correct that pursuant to the settlement agreement he is owed
$107.23, which Henderson Taxi1 has offered to pay him and he has previously refused to take. See
Exhibit 8, Letter from Anthony Hall to Leon Greenberg dated May 1, 2015 (*please contact your
client and ask if he would like us to send this check [for $107.23] to you and, if not, how he
would like to receive it.””). Henderson Taxi 1s still willing to provide the funds provided by the
settlement agreement with the Union to Mr. Sargeant as soon as he authorizes Henderson Taxi to

contact him directly or to provide payment through his counsel. This 1s also true of any other
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prior Henderson Taxi cab driver Plaintiff’s counsel represents. However, Mr. Sargeant (and his
counsel) cannot use his refusal to accept payment under the settlement agreement as a sword
against Henderson Taxi to manufacture a judgment a potential attorney’s fees and costs award.
Simply stated, Henderson Taxi has demonstrated a willingness to abide each of its obligations
and Mr. Sargeant cannot claim that Henderson Taxi has breached the settlement agreement. As
Henderson Taxi is ready and willing to comply with its obligations and Mr. Sargeant has no
breach claim, judgment against Henderson Taxi in any amount would be improper. Accordingly,

the Court should deny Plaintiff’s Motion in this regard."!

1IV. CONCLUSION

For all the forgoing reasons, Plaintiff’s Motion for Partial Reconsideration or

Alternatively for Entry of Final Judgment should be denied in its entirety.

DATED this 14th day of December 2% W

Anthony L. Hall, &5

Nevada Bar No. 5977

R. Calder Huntington, Esq.

Nevada Bar No. 11996

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi

" Henderson Taxi does not mean to imply that Mr. Sargeant would have a breach of contract claim under any
particular circumstances, it just wishes to make clear that he has no breach of contract claim currently. Further,
Henderson Taxi reemphasizes that Mr. Sargeant has exercised his right to file a charge against Henderson Taxi with
the National Labor Relations Board.
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OPP i ;.W

LEON GREENBERG, ESQ., SBN 8094 CLERK OF THE COURT
DANA SNIEGOCKI, ESQ., SBN 11715

Leon Greenberg Professmna_,l Corporation

2965 South Jones Blvd - Suite E3

Las Ve%as Nevada 89146

Tel (702) 383-6085
Fax (702) 385-1827
leongreenbergl@overimelaw.com
danal@overtimelaw.com
Attorneys for Plamtiff DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII

Plaintiff, OPPOSITION TO

DEFENDANT’S MOTION FOR

VS. SUMMARY JUDGMENT
HENDERSON TAXI,

Defendant.

Plaintiff, through his attorney, Leon Greenberg Professional Corporation, hereby
submits this opposition to defendant’s motion for summary judgment.
SUMMARY
Defendant concealed the existence of the union

rievance resolution and as a result defendant’s motion
should be denied and judgment entered in favor of the plaintiff

Defendant insists nothing remains to be litigated in this case under the Court’s
October 8, 2015 Order and the union grievance resolution that forms the basis of that
Order. Assuming, arguendo, defendant is correct, the only issue before the Court 1s
whether the plaintiff should be deemed a prevailing party and receive a final judgment
in his favor for $107.23 (with attendant legal rights as a prevailing judgment holder) or
defendant should receive a judgment 1n its favor (with defendant receiving those rights
as a prevailing judgment holder). What is at stake for the parties is not $107.23 (which
defendant concedes it owes the plaintiff under the grievance resolution as enforced by

the October 8, 2015 Order) but which party will have the status of prevailing judgment
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holder, in the event a final judgment is entered.

The Court should resolve this “who is the prevailing judgment holder” issue
based upon defendant’s willful concealment of the union grievance resolution until it
opposed plaintiff’s motion seeking class certification and other relief. Plaintiff made
that motion without knowledge of defendant’s claim that his legal rights were limited,
as defendant urges and the Court’s October 8, 2015 Order may be deemed to hold, to a
payment of $107.23 by that grievance resolution. It is appropriate that judgment be
entered against defendant in response to such conduct, as such concealment by the
defendant compelled the unnecessary litigation of this case by a plaintiff kept in the
dark by the defendant of his true legal rights. If the Court declines to enter judgment in
such fashion in favor of the plaintiff, any judgment that is entered should deny any
award of costs or fees to defendant as a result of such conduct by defendant.

PROCEDURAL POSTURE OF DEFENDANT’S MOTION

As recognized in plaintiff’s timely motion' filed on October 30, 2015 for partial
reconsideration or alternatively for entry of a final judgment (“plaintiff’s pending
motion”), and by defendant in its motion for summary judgment, this Court’s Order
entered on October 8, 20135 has not resulted in a final judgment. Plaintiff’s pending
motion urges the Court to hear and determine issues not expressly addressed by the
October 8, 2015 Order’s language. Defendant opposes any such action by the Court,
arguing that the October 8, 2015 Order leaves no issues properly before the Court for
determination. Plaintiff’s pending motion alternatively seeks judgment in favor of the
plaintiff and against defendant for $107.23 in the event the Court finds no issues
remain to be litigated. Defendant concedes $107.23 is owed to the plaintiff under the
October &, 2015 Order and the grievance resolution upon which such Order 1s based.

Defendant’s motion is made for two reasons. The first is to serve as a vehicle to

' As will be explained in plaintiff’s reply in support of that motion such motion
was made in a timely fashion as per EDCR 2.24 and defendant is ignoring the proper
rules for determining timely service of the same.

.
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argue that nothing remains to be litigated in this case, i.e., to raise arguments properly
presented as an opposition to the portion of plaintiff’s pending motion urging this
Court to hear and determine issues plaintiff asserts are still before this Court. The
second is to serve as a vehicle to have the Court award judgment to the defendant, and
not the plaintiff, if the Court agrees with defendant’s claim the plaintiff’s only legal
right is to a payment of $107.23 and no issues remain in this case to be determined.
ARGUMENT
L DEFENDANT’S ARGUMENT THAT NO ISSUES REMAIN TO BE
REPLY IN SUPPORT OF THEIR PENDING MOTION |

Defendant’s 15 page motion is entirely consumed with arguing that nothing
remains to be determined in this case, all issues are resolved by the Court’s October &,
2015 Order, and a final judgment should be entered. Most of such motion also argues
that the findings of the October 8, 2015 Order are legally correct.

Plaintiff’s pending motion, in the first instance, seeks clarification as to whether
any 1ssues remain to be litigated in this case pursuant to the October 8, 2015 Order. If
the Court finds no such 1ssues remain to be litigated plaintiff does not challenge the
correctness of any portion of that Order. The Court has made its decision and its time
should not be frittered away with hearing, again, arguments on 1ssues it has already
considered, addressed, and resolved. Similarly, it is highly inefficient and burdensome
to the Court to address, piecemeal, defendant’s arguments that no issues remain to be
litigated in this case. Plaintiffs will fully address all such arguments by defendant in
their reply in support of their pending motion.

II. DEFENDANT CONCEALED THE EXISTENCE OF THE

PROSECU TION OF THIS CASE AND AS A RESULT PLAINTIFF
SHOULD BE THE PARTY PREVAILING AT JUDGMENT
Assuming, arguendo, that nothing remains to be litigated in this case it 1s

because the Henderson Taxi/Union grievance resolution, as argued by defendant, has

been found by the Court to extinguish all of plaintiff’s claims. Defendant concedes
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that plaintiff, under the terms of that grievance resolution, entered into on July 16,
2014, has a legal right to receive $107.23.

Plaintift, and his counsel, had no knowledge of the Henderson Taxi/Union
grievance resolution when this case was filed on February 19, 2015. They only secured
that knowledge on July 15, 2015 in response to defendant’s opposition to plaintiff’s
motion seeking class certification and other relief. Ex. “A” declaration of Leon
Greenberg, attorney for plaintiff, Ex. “B” declaration of plaintiff.* Defendant went to
great lengths to conceal the existence of that grievance resolution from plaintiff’s
counsel until such motion opposition was filed. The following chronology of events

amply demonstrates such willful concealment:

® This case 1s commenced on February 19, 2015, service is promptly
effectuated, and defendant answers on March 19, 2015 (Ex. “C”). That
answer contains no reference to the grievance resolution or the union, only

boilerplate non-specific and undetailed affirmative defenses.

® Defendant’s counsel conducts a meeting with plaintiff’s counsel on April 16,
2015. At that meeting defendant’s counsel advises that defendant has
decided to make settlement payments to putative class members without
judicial oversight and irrespective of the status of this litigation. Ex. “A.” No
mention is made at that meeting of the grievance resolution or that such

settlement payments are pursuant to any understanding with the union.

® Plaintiff’s counsel independently receives advisement on April 17, 2015 that

defendant has begun making payments to putative class members in exchange

> The Ex. “B” declaration is being signed by the plaintiff and a signed copy will
be filed with the Court shortly.

_4.-
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for releases, as threatened by defendant’s counsel on April 16, 2015. It
corresponds with defendant’s counsel about its concerns in respect to the
same. Defendant’s counsel replies via a letter on May 1, 2015 confirming
that such payments have been made, pledging to provide certain information
about the same, but again scrupulously avoiding any mention of the

grievance resolution. Ex. “D.”

Plaintiff’s counsel continued to proceed with the understanding, intentionally
maintained by defendant’s counsel, that defendant 1s making unilateral
settlement payments, without any involvement by the union, to the putative
class members. In response to plaintiff’s counsel’s further concerns about
such payments defendant’s counsel again corresponds on May 5, 2015. Ex.
“E.” Once again, defendant’s counsel makes no mention of the grievance or
that the settlement payments were being made pursuant to an understanding
with the union. Such correspondence (Ex “E” Ex. “1” and “2” thereto)
furnished to plaintiff’s counsel copies of the actual communications to the
Henderson taxi drivers about those payments. Those communications,
although mentioning Henderson Taxi had “discussed” the minimum wage
issue with the union, also does not mention the grievance resolution.
Henderson Taxi was not only concealing the grievance resolution from

plaintiff’s counsel, it was concealing it from the taxi drivers as well.

Without knowledge of the grievance resolution plaintiff files his motion on
May 27, 2015 seeking class certification and to void any unilateral waivers of
minimum wage rights defendant secured from its drivers. Such motion was
predicated upon there being no union involvement with defendant’s
“settlement” payment conduct. Defendant’s counsel only discloses the

existence of the grievance resolution, and defendant’s claim its conduct was

_5-
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justified by its understanding with the union, in its motion opposition, filed
on July 15, 2015.

Perhaps defendant will claim in response to the foregoing course of events that
plaintiff should have, himself, inquired with the union about the grievance resolution.
Such assertion by defendant would be specious. Plaintiff was expressly afforded a
legal right under Nevada’s Constitution to bring a civil action for minimum wages in
this Court. He did not need the union’s approval to do so. Defendant, knowing of the
existence of the grievance resolution, should have disclosed it to the plaintiff once this
litigation was commenced. Indeed, the only beneficiary of the defendant’s conduct
was not the defendant, but their counsel, who generated many hours of unnecessary
and highly priced legal work from such conduct.

In sum, defendants have compelled the maintenance and continuance of this
litigation by concealing the existence of the grievance resolution. Plaintiff was
compelled by such conduct to litigate this case to vindicate his legal rights, as limited
as they may be to $107.23 by the grievance resolution. Accordingly, if this case is now
resolved plaintiff should be the prevailing judgment holder in the amount of $107.23.

II. DEFENDANT NEVER SOUGHT INTERPLEADER RELIEF
FOR THE UNCLAIMED FUNDS OWED TO THE PLAINTIFF
AND AS A RESULT PLAINTIFF SHOULD BE THE PARTY
PREVAILING AT JUDGMENT

Defendant’s only attempt to discuss what party should be the prevailing
judgment holder if this case is concluded is set forth at footnote 8 of its motion. That
footnote falsely states plaintiff was advised of “...the $107.23 he was owed under the
settlement with the union™ and that he declined to accept such full settlement. The
relevant part of that footnotes states:

On or about May 1, 2015, Henderson Taxi's counsel, Mr. Anthony Hall,

sent to Plamtiff's counsel, Mr. Leon Greenberg, a letter regarding the

settlement payments Henderson Taxi was making to its current and former

taxi drivers. Exhibit 11. Mr. Hall informed Mr. Greenberg that Henderson

Tax1 had not directly contacted Plaintiff because he was a represented

ﬁ?rt%r and requested information regarding how Plaintiff wished to receive
€

107.23 he was owed under the settlement with the Union. /d.
(emphasis provided).
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Defendant’s /Id in the foregoing is completely false. The referenced letter of
May 1, 2015 made no mention of any “settlement with the union.” As discussed,
supra, defendant’s counsel labored with great diligence to conceal any such
“settlement” until raising that issue in their July 15, 2015 motion opposition.

In footnote 8 of their motion defendant is trying to convince the Court that
plaintiff, being fully informed of his legal rights, persisted in litigating this case instead
of accepting the full amount due, and tendered, to him by defendant. That is
completely untrue. Plaintiff had no prompt knowledge of how his legal rights were
limited by the grievance as defendant never disclosed the existence of the grievance
resolution with the union until after the plaintiff sought class certification and other
relief by motion. Nor did defendant, as it should have, promptly seek interpleader
relief to deposit with the Court the unclaimed funds due to the plaintiff ($107.23) and
for a determination that its legal obligation was discharged.’

Defendant never sought interpleader relief because doing so would raise the
attendant 1ssue of what should be done with the unclaimed funds owed to hundreds of
other Henderson Taxi drivers pursuant to the grievance resolution. Indeed, plaintiff’s
pending motion seeks, via a partial class certification, the exact same sort of
interpleader relief and proper disposition of those unclaimed funds. Henderson Taxi
seeks to avoid any such relief being effectuated by this Court because it wants to
improperly retain those funds which are not its legal property.

In light of Henderson Tax1’s improper and bad faith conduct, in both concealing
the existence of the grievance and attempting to avoid compliance with its legal
obligations under the grievance (both to the plaintiff and hundreds of other “non-

claiming” class members), if this case is now resolved plaintiff should be the prevailing

* Such an interpleader action would not excuse defendant (and defendant’s
counsel) from failing to honor their obligation to immediately advise plaintiff’s
counsel about the grievance resolution.

_7-
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judgment holder in the amount of $107.23.

I11. IF JUDGMENT IS DENIED TO THE PLAINTIFF ANY
AWARD OF COSTS OR FEES TO DEFENDANT = ©

In the event the Court believes the circumstances of this case should result in the
entry of a judgment in favor of the defendant such judgment should expressly deny
defendant any award of costs or fees. Presumably any such judgment would constitute
a judicial determination that the plaintiff, as asserted by defendant, is only owed
$107.23 and could, at the time this action was commenced, only seek relief for $107.23
from defendant as a matter a law. Pursuant to NRS 18.020, which generally governs
the award of costs under Nevada law, no costs or attorney’s fee award 1s available to
defendant as a matter of right, as such sum of $107.23 is too small an amount in
controversy to justify such an award. Pursuant to NRS 18.040 the Court also has
discretion to otherwise deny or allow costs and fees. It is submitted defendant’s
concealment of the grievance resolution prolonged and aggravated this litigation for no
constructive purpose and all costs and fees should be denied to the defendant as a
result.

CONCLUSION
Wherefore, defendant’s motion for summary judgment should be denied in all

respects.

Dated this 14th day of December, 20135.

Leon Greenberg Professional Corporation

BE: /s/ Leon Greenberg
LEON GREENBERG, Esq.

Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E3
Las Vegas Nevada 89146

Tel (70 2) 383-6085

Fax (702) 385-1827

Attorney for Plaintiff

AA 399




EXHIBIT "A”



o

B~ W

o o0 1 SN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

DECL

LEON GREENBERG, ESQ., SBN 8094
DANA SNIEGOCKI, ESQ., SBN 11715
Leon Greenberg Professional Corporation
2965 South Jones Blvd - Suite E3

Las Ve%as Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827
leongreenbergl@overtimelaw.com
danalwovertimelaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII

Plaintiff, DECLARATION OF LEON

GREENBERG, ESQ.

VS.
HENDERSON TAXI,

Defendant.

Leon Greenberg, an attorney duly licensed to practice law in the State of

Nevada, hereby affirms, under the penalty of perjury, that:

1. I am one of the attorneys representing the plaintiff in this matter.

2. I offer this declaration to document to the Court that plaintiff and his counsel
had no knowledge of the Henderson Taxi/Union grievance resolution discussed in this
Court’s Order of October 8, 2015 until July 15, 2015 when defendant’s counsel served
and filed their opposition to the plaintiff’s motion seeking class certification and other

relief.

3. Footnote 8 of defendant’s motion for summary judgment references a May 1,
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2015 letter from defendant’s counsel and then states: “Mr. Hall informed Mr.
Greenberg that Henderson Taxi had not directly contacted Plaintiff because he was a
represented party and requested information regarding how Plaintiff wished to
receive the $107.23 he was owed under the settlement with the Union” (emphasis
provided). The foregoing bolded words are untrue. Neither in that May 1, 2015 letter
(being provided to the Court) nor in any other communication prior to July 15, 2015,
did Mr. Hall, or any other representative of the defendant, communicate to plaintiff or
his counsel anything about the existence of any claimed “settlement with the Union.”
Nothing was communicated about that assertion until July 15, 2015 when defendant

filed its motion opposition.

4, Plaintiff’s counsel proceeded in this case, until July 15, 2015, with the
understanding that there was no asserted “settlement with the Union” since defendant’s
counsel never communicated any such assertion until that date. Counsel for the parties
engaged in several communications prior to July 15, 2015 about the claims in this case
and defendant’s election to make certain purported “settlement” payments to the
putative class members. Those communications included an in person meeting of
counsel on April 16, 2015 that lasted over 40 minutes. All of those communications
concerned plaintiff’s counsel’s view that such activities by defendant, without judicial
supervision, were improper and defendants’ counsel’s assertions such activities were

proper. Never during any of those communications did defendant’s counsel disclose

defendant’s “settlement with the Union” claim.
Affirmed this 14th of December, 2015 . L~
Leon Greenberg

AA 402



O o0 1 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed

01/06/2016 06:37:04 PM
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LEON GREENBERG, ESQ., SBN 8094

DANA SNIEGOCKI, ESQ., SBN 11715 CLERK OF THE COURT
Leon Greenberg Professmnal Corporation

2965 South Jones Blvd - Suite E3

Las Vegas Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827

leongreenbergs(aovertimelaw.com

danafaoveriimelaw.com

Attorneys for Plaintiff
DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly
situated, Dept.: XVII

Plaintiff, PLAINTIFF’S REPLY TO
DEFENDANT’S OPPOSITION
VS. TO PLAINTIFF’S MOTION
FOR PARTIAL
HENDERSON TAXI, RECONSIDERATION OR
ALTERNATIVELY FOR
Defendant. ENTRY OF FINAL
JUDGMENT

Plaintiff, through his attorneys, Leon Greenberg Professional Corporation,
hereby submit this reply to defendant’s opposition to the plaintiff’s motion for partial
reconsideration or alternatively for entry of final judgment.

SUMMARY

Reconsideration is only sought to clarify the Court’s
decision and secure relief consistent with such clarification.

Plaintiff’s counsel does not seek to have the Court reexamine or change its prior
determinations. They only seek the Court’s guidance as to the scope of the Court’s
prior holding and further relief, if any 1s available, consistent with that guidance.

The contemplated class type relief proposed by plaintiff is consistent
with an “accord and satisfaction” but not a “complete waiver” of legal claims.

Plaintiff’s proposed further class type relief 1s based upon the Court having

found an “accord and satisfaction” to have been effectuated in respect to the legal

1
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rights of the putative class alleged 1n this case for minimum wages under Article 15,
Section 16, of Nevada’s Constitution. Such an “accord” and “satisfaction” would be
properly construed as imposing an “accord” (meaning agreed legal duty) to “satisfy”
(meaning actually pay consideration) and limit (or partially waive) those minimum
wage claims within the parameters of such “accord and satisfaction.” If those are the
operative circumstances it 1s completely proper for the Court to certify a class action
for equitable relief, under NRCP Rule 23(b)(2), to force defendant to comply with its
remaining legal duty (as limited by that accord and satisfaction) to pay the minimum
wages required by Article 15, Section 16, of Nevada’s Constitution.

Plaintiff does not dispute that the proposed class relief 1s unavailable if the
Court’s prior decision found that the class members’ rights against the defendant for
minimum wages under Article 15, Section 16, of Nevada’s Constitution had been
completely waived by their labor union. Yet, as discussed in plaintiff’s moving
papers, the Court’s Order (drafted by defendant) states both that the union entered into
a grievance resolution that “acted as a complete accord and satisfaction of the
grievance and any claims to minimum wages Henderson Taxi’ cab drivers may have
had” and “the settlement of the Grievance resolved a bona fide dispute regarding
wages and did not necessarily act as a waiver of minimum wage rights.” The Court 1s
being requested, most respectfully, to clarify its Order (the defendant’s counsel’s
drafting of the Order causing such lack of clarity) and proceed accordingly.

IN REPLY TO DEFENDANT’S STATEMENT OF FACTS

Defendant’s counsel incorrectly advises the Court that plaintiff was made aware
of the union/employer grievance resolution prior to filing his motion for class
certification. That 1s untrue, such advisement was only furnished by defendant’s
counsel (which very scrupulously avoided disclosing that information at an earlier
date) in their opposition to the class certification motion. This 1s discussed in
plaintiffs’ opposition to defendant’s motion for summary judgment, see also Ex. “A,”

plaintiffs’ counsel’s declaration submitted as part of that opposition.
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ARGUMENT

I. THE COURT MAY PROPERLY GRANT CLASS RELIEF
ON THE MINIMUM WAGE CLAIMS POSSESSED BY THE
PUTATIVE CLASS MEMBERS, AS LIMITED BY THE “ACCORD
AND SATISFACTION” FOUND BY THE COURT

A. The proposed class members’ rights are legal rights still
existing directly under Nevada’s Constitution, not mere
“contract richts” arising under the union grievance.

The parties do not dispute that the minimum wage requirements of Article 15,
Section 16 of Nevada’s Constitution (“Section 16”) applies to taxi drivers. Nor do the
parties dispute that an employee’s labor union may, through a collective bargaining
agreement, completely waive those minimum wage rights. Defendants do not, and
cannot, dispute that those protections can be waived in part. Indeed, Section 16,
subpart B, expressly recognizes the potential partial waiver or modification of those
legal rights: “All of the provisions of this section [16], or any part thereof, may be
waived in a bona fide collective bargaining agreement...”

The Court’s prior ruling is properly deemed to recognize an “accord and
satisfaction” by the union that has partially waived the legal rights granted by Section
16 by limiting those legal rights to a recovery of money within the parameters of
such accord and satisfaction. The union grievance does not, in any of its language,
state it 1s acting as a complete waiver of the taxi drivers’ rights under Section 16 and
substituting some sort of contract right in its place. Nor does this Court’s prior
decision so hold.

B. If the pr(()i[lmsed class members’ rights are legal rights still

existing directly under Nevada’s Constitution the plaintiff has
standing to secure equitable relief to enforce those rights.

The grant of potential relief to an aggrieved employee under Section 16, Subpart

B, could not be broader:

An employee claiming violation of this section may bring an action against his
or her employer 1n the courts of this State to enforce the provisions of this
section and shall be entitled to all remedies available under the law or in equity
appropriate to remedy any violation of this section, including but not limited to
back pay, damages, reinstatement or injunctive relief.
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If possessed of any partial, residual, legal rights under Section 16 the plaintiff has
standing to seek enforcement of those rights, via an suitable injunction, on behalf of
the putative class.

C. Defendant’s assertions Cy Pres relief is not proper
are wholly unsupported and irrelevant to class certification.

Defendant asserts the Cy Pres doctrine, to be invoked so as to not allow the
defendant to retain the unpaid monies 1t owes to the class members, cannot be applied
to the proposed class claims and therefore class certification must be denied. Such
assertion 1s not logically explained. No citation to any authority 1s presented in
support of that assertion. While defendant claims such Cy Pres type relief 1s not
appropriate or possible i a “breach of contract™ action 1t does not explain why that is
so0. The proposed class certification 1s sought pursuant to the legal rights granted
under Nevada’s Constitution, not for breach of any contract. In any event the issue of
Cy Pres relief 1s to be evaluated after class certification 1s granted under NRCP Rule
23(b)(2). Such class certification will not actually entitle the class to any relief, in any
form. It will merely establish that the Court will, after such certification, hear and
determine what equitable relief, if any, 1s appropriately awarded to the class.
Defendant’s claim that no Cy Pres type relief should be issued to the class is properly
heard and determined after class certification.

D. Defendapt’s assertion the class certification
request is not adequately supported is specious.

As plaintiff has documented in his moving papers, and as defendant does not
dispute, over 300 persons, including the named plaintiff, were entitled to mmmimum
wage payments from the defendant and have never received those payments.
Defendant provides no explanation for its assertion the proposed class certification of
those persons’ claims for those as yet unpaid amounts 1s inadequately supported by the

record before the Court. Such assertion by the defendant 1s wholly specious.

II. IF BROADER LEGAL RIGHTS ARE POSSESSED BY THE
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“NON-ACKNOWLEDGMENT” SIGNERS THE CERTIFICATION
8(F)‘ lé/ll‘;ﬁzi"zfsE 11411‘\1{ {)Iﬁ)g}l}Ehﬁ[INIMUM WAGE RATE” CLASS IS

Plaintiff’s moving papers recognized the possibility that the 300 or so “non-
acknowledgment” signers (including the named plaintift) who had received no
payment under the grievance resolution might be deemed under the Court’s Order to
have retamed their full legal rights under Section 16. If so (plamtiff was not stating
that they, in fact, did retain such full rights, only that the Order’s language left open a
colorable argument that they still possessed such full panoply of rights) plaintift asked
for leave to address whether class certification of such “full” claims under Section 16
would be proper, given certain other findings in the Order about class certification.
Those findings, as plaintiff’s counsel recognized, were irrelevant unless such a “full
retention of rights” finding was made first by the Court.

At pages 12 and 13 of its Opposition defendant argues that the potential
certification of a “$7.25 an hour minimum wage class,” which would remove the
obstacles to class certification supposedly presented by the “health insurance”
coverage issue, would be improper. Defendant insists, without explanation or citation
to any authority whatsoever, that such a class certification would result in a waiver of
the class members’ rights to the higher, $8.25 an hour, health insurance involved,
minimum wage. No such waiver would occur or is proposed. This Court would have
the authority to certify such a “$7.25 an hour minimum wage class” and nof impair the
class members’ rights to pursue their “$8.25 an hour minimum wage claims” in
separate, individual, litigation. See, NRCP Rule 23(¢)(4) authorizing the certification

of class actions as to only “particular issues.”

/

/
/
/
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CONCLUSION

Wherefore, the motion should be granted.
Dated this 6th day of January, 2016.

Leon Greenberg Professional Corporation

BE: /s/ Leon Greenberg
LEON GREENBERG, Esq.

Nevada Bar No.: 8094

2965 South Jones Blvd- Suite E3
Las Vegas Nevada 89146

Tel (70 2 383-6085

Fax (702) 385-1827

Attorney for Plaintiff
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IT IS HEREBY ORDERED that Plaintifi’s Motion for Partial Reconsideration or )
Alternatively for Entry of Final Judgment is DENIED.
DATED this &% day of January, 2016.

hx

HSTRICT COURT JUDGE e
~ Respectfully submitied by:

T
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SRR SES

_‘._‘-a-}:
PR o ¥ SN
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'

:{’. !.-e .-" ;i"’
R, Cnlder Huntiogton, Esq,.

LY

HovLann & Hart Lup

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys jor Defendant Henderson Taxi

# Approved as to form anshoesiems

R e
A

f.eos
Bana Sniegocki, Esq.

LEON {IREENBERG PROFESSIONAL CORPORATION
2963 South Jones Blvd., Suite E3

f.as Vegas, Nevada 89146

Attorney for Plaintiff
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R. Calder Huntington, Esq.
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9555 Hillwood Drive, 2nd Floor
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(702) 669-4600
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CLERK OF THE COURT

Attorneys for Defendant Henderson Taxi

DBISTRICT COURTY
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, individually and on| CASE NO.: A-~15-714136-C
behalf of others similarly situated, DEPT. NO.: XVl

Plamntift,
'
HENDERSON TAXI, NOTICE OF ENTRY OF ORDER

Defendant,

PLEASE TAKE NOTICE that the attached FININNGS QF FACT AND
CONCELUSIONS OF LAW AND ORDER GRANTING MOTION FOR SUBMMARY
JUDGHENT was entered by the Court on February 3, 2016.

DATED this 15th day of February, 2016.
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Anthony L. Hall, Esq,

Nevada Bar No. 3977

R. Calder Huntington, Esq.

Nevada Bar No. 11996

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi
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CERTIVICATE OF SERVICE

I hereby certify that on the 15th day of February, 2016, a true and correct copy of the

foregoing NOTICE OF ENTRY OF ORDER was served by the following method{(s):

Electromig: by submitting electronically for filing and/or service wilh the Eighth Judicial
District Court’s o-filing system and served on counsel electronically in accordance with
the E-service list to the i.ollowm_g. emall addresses:

Leon Greenberg, Esq.

Dana Sniegocki, Esq.

Leon Greenberg Professional Corporation
2965 South Jones Blvd., Suite I3

Las Vegas, Nevada 89140

Leon Greenberg: leongreenberg@overtimelaw.com
Dana Snjegoekt: dana@overtimelaw.com
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#f Anthony L. Hall, Egqg, CLERK OF THE COURT
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I Defendant’s Reply, all exhibits attached thereto, and the oral arguments of counsel, and good cause |

31 appearing, makes the following Findings of Fact and Conclusions of Law:

i representative of Henderson Taxi cab drivers, including Plaintiff Michae! Sargeant (“Sargeant™), s

- HOLLAND & HART wup
- 9355 Hillwood Drive, 2nd Floor
- Las Vegas, Nevada 89134

{702} 669-4650 —fax
Aitornews for Defendant Henderson Taxi

- MICHAEL SARGEANT, individually and on | CASENQO.; A-15-714136-C
1Y

behalf of others similarly situated, - DEFT.NO. XV
Plaintiff,
PROPOSED FINDINGS OF FACT ARD
v, CONCLUSIONS OF LAW
 HENDERSON TAX], AND
Prelendant. ORDER GRANTING MOTION FOR

Electronically Filed
02/03/2016 02:55:08 PM

FFCL (&‘7“ b&
Nevada Bar No, 5977

aball@bollandhart.com

E. Calder Huntington, Esq.

Nevada Bar No. 11996
rehuntington@holandhart.com

{702} 669-4600

DISTRICT COURT
CLARK COUNTY, KEVADA

SUMMARY JUDGMENT

Defendart Henderson Taxi’s (“Defendant” or “Henderson Taxi™) Motion for Summary
Judgment (the “Motion™) came before the Court for a hearing on January (3, 2016, Leon
Greenberg, Esq. and Dana Sniegocki, Esq. appeared on bebalf of Plaintiff. Anthony L. Hall, Esq.
and R, Calder Huntington, Esq. appeared on behalf of Defendant,

The Court, having read and congsidered Defendant’s Motion, PlaintifPs Opposition, |

FINDINGS OF FACT

i, The ITPEU/OPEIU Loecal 4873, AFL-CIO (the “Union™ is the exclusive

regards their employment with Henderson Taxi as provided in the Collective Rargaining
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Las Vegas, NV 85134

Prhone: {7(32) 689-4600 ¢ Fax: {70
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&
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L

_ “Grievance”) with Henderson Taxi regarding failure to pay minimum wage pursuant to the effective

© CBA. Exhibit 5 to Mot, Specifically, the Grievance sought “back pay and an adjustroent of wages

204

Agreements ("CBAS”) submitied as Exbibiis 6 and 7 to Henderson Taxi’s Motion. Crder, filed
October 8, 2015; see also BExhubit 6 and 7 to Mot.

2. After the Nevada Supreme Court issued its decision in Thomay v. Nev, Yellow Cab
Corp., 130 Nev. Adv. Op, 32, 327 P.3d 518 (Nev. 2014) (*¥ellow Cab”) finding that the mininum

wage exemption for taxicab drivers had been impliedly repealed, the Union filed a grievance {the

going forward” from Henderson Taxi. /d,

3. Throagh negotiation, Henderson Taxi and tﬁe Unton settled the Grievance, Qvder,
filed October & 2013; see also Exbibiis 8, 9, and 10 io Mot, The Grievance settlement provided
that, n addibion to modifying the CBA by amending pay praciices going forward, Henderson 'I‘axi:
would give drivers an opportunity to review Henderson Taxi’s time and pay calenlations and that:
Henderson Taxi would make reasonable efforts to pay the cab drivers the difference between what
they bad been paid and Nevada minimum wage over the two-year period preceding the Yellow Cab
decision, Order, filed October 8, 2015; see also Exhibits 8, 9. and 10 to Mot

4. The Court has not been presented with any evidence that Henderson Taxi has failed
to comply with its obligations under the grievance settlement, Exhibits 1 and 2 to Mot,

5. Henderson Taxi and the Union formally memorialized this settlement agreement in
Exhibit 10 to the Motion, which provides; “Accordingly, the ITPEU/OPEIL considers this matter
formally settled under the collective bargaining agreement between Henderson Taxi and the
TTPEU/OPEIU and state law as implemented through such collective bargaining agresment,
Pursnant to Article XV, Section 15.7 [of the CBAs], this resolution is final and binding on all
parties.”

&, Accordingly, the Union fully settled by the Grievence all minimuun wage claims
Henderson Taxi's drivers may have had through the grievance process. Oder, filed October 8,

2015; Extbubit 10 to Mot
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835583 Hilhwood Drive, 2n4d Floor

fas Vegas, NV 88134
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7
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Phone: (747

9ll
104

134

141
i5]
16

- Summary Judgment. Not only did the opposition pot include any facts contradicting the fact that the|

il Mr. Sargeant’s right to bring any legal action as alleged in his complaint was extinguished by the

128

1P, dlexander & Las Vegas Boulevard, LLC, 121 Nev. 812, 815, 123 P.3d 748, 750 (2005),

it Nevada Supreme Court expressly rejected the “slightest doubt” standard, and adopted the ‘Suviigry

i judgment standard set forth by the United States Supreme Court in the cases of Anderson v, Libaity

# summary judgment being entered in the moving party’s favor.” Wood, 121 Nev, at 732, 121 Pad

7. Mr. Sargeant failed to file a substantive opposition to Henderson Taxi’s Motion fos

Union settled any minimum wage claims Henderson Taxi’s drivers may have had prior to the
settlement, nene were presented at oral argument either. Further, at the hearing on Hendorson

Taxi’s Motion, Plaintiff’s counsel conceded that if this Court constraed its prior order as holding

Union’s grievance settlement with Henderson Taxi, nothing would substantively remain in this caxe
to litigate as a settlement had oceurred and judgment would be proper.

8. To the extent any of the forguing Findings of Fact are properly construed a9
{onclusions of Law, they will be interpreted as Conclusions of Law.

COMOCLUSIONS OF L AW

i. Summary judgment mmst be granted, “if the pleadings, depositions, answers
interrogatories, and admissions on file, together with the affidavits, if any, show that there is n
genuine issue as to any material fact and that the moving party is entitled to judgrment as a matter of
faw.” Nevada Rule of Civil Procedure (“NRCP™) 56(c). Summary judgment serves the purpose of]
avoiding “a needless trial when an appropriate showing is made in advance that there is no gening

issue of fact o be tried, and the movant is entitled to judgment as a matter of faw.” MeDonald v,

2. In Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005), ihe

Elee Indus. Co. v. Zenith Radio Corp., 475 U.8. 374 {1986,
3. Under Nevada’s summary judgment standard, once the moving party .denionstintes|
that no genuine issues of material fact exist, the burden shifls to the nommoving party to “do o

than simply show that there is some metaphysical doubt’ as to the operative facts in order to asand
¥ 3 P |
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fide dispute. Chindarah v, Pick Up Stix, Inc, 171 Cal. App.dth 796, 803 (Cal. Ct. App. 2009

1031 (quoting Mutsushita, 475 U.S. at 588); Cuzze v. Univ. & Cwmey. Coll. Sys. of Nev., 123 'Nev.:
398, 602, 172 P.3d 131, 134 (2007). To survive sumnary judgroent, the nonmoving party “must, by
affidavit or otherwise, set forth specific facts demonstrating the existence of a genuine issue for -1‘.;"1;5.31;
ot have summary judgment entered against him.” Bulbman, e v." Nev, Bell, 108 Nev, 103, 1 H},\
823 P.2d 388, 391 (1992). However, the nonmoving parly “‘is not entitled to build a case on 4hi
gossamer threads of whimsy, speculation, and conjecture.”” Id (quoting Colling v. Union Fed Sav.
& Loan, 99 Nev, 284, 302, 662 P.2d 610, 621 (1983)),

4. In Mr. Sargeant’s Opposition to Henderson Taxi’s Motion (the “Opposition™), Mr,-;
Sargeant failed to abide the requirement of NRCP 36 by setting “forth specific facts ‘i‘li\:ﬁ.t‘fi;i.g‘;.tr‘;.éfiifaifi'r.};gz_.gi
the existence of a genuine issue for trial.” Bulbman, 108 Nev. at 116, 825 P.2d at 591. Neither didj
he set forth such specific facts at the hearing on this matter.

3. Henderson Taxi has presented evidence showing that it e entitled to judgment as a
matter of law and no contrary evidence has been presented by Mr, Sargeant. Accordingly, it i\
appropriate to “have summary judgment entered against” Mr, Sargeant for these reasons alone. |

6. Additionally, individuals and groups are fully entitled to waive or settls xi«m

minimum wage claims with or without judicial or administrative review when there exists a S

(holding that the public policy against waiver of wage claims “is not violated by a settlement of al
bona fide dispute over wages already sarned.”). Thus, where only past claims are at issue, sl
where Hability is subject to a bona fide dispute, parties are free to settle or release wage claims. Jd|
(*The releases here settled a dispute over whether Stix had violated wage and hour laws in the pag)
they did not purport to exonerate it from future violations. ... The irial court correctly found The]
releases barred the Chindarah plaingffs from procecding with the lawsuit against Stix."); \(mz’s;rms?
Com. Cases, 186 Cal. Appdth 576, 590 (Cal. Ct. App. 2010} ("Employees may release claims for
disputed wages and may negotiaie the consideration they are willing to accept in exchange™). !

7. Here, a bona fide dispute existed, Exhibits 8, 9, and 10 to Mot.; see alse Orderiilui

October 8, 2015, Further, the National Labor Relations Act gives the Union authority to rosobve
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. Plaintiff (as well as all other Henderson Taxi cab drivers) lacks a viable claim for minimum wage
- prior to the Union’s Grievance setilement, the Court concludes that there are no genuine issues of

material fact in dispute and the Court grants summary judgment in faver of Henderson Taxi and]

- Nev. at 674-75, 119 P.3d at 1259-60.

- Findings of Fact, they will be interpreted as Findings of Fact.

disputes regarding the terms and conditions of Henderson Taxi's drivers’ employment as those|
drivers’ exclusive representative.

8. Henderson Taxi validly settled all minimum wage claims that may have been beld by
its drivers prior to the settlement thercof with the Union—ihe exclusive representative of such
drivers—via the Grievance settlement and no contrary evidence has been presented. Exhibit 10 tes';
Mot Order filed October R, 2018; see also May v. Anderson, 121 Nev. 668, 674-75, 119 P.Eﬁ,;
1254, 1259-60 (2005) (“Schwartz had suthority to negotiate on behalf of the Mays and accepted th&:.g
offer in writing. ... The fact that the Mays refused to sign the proposed draft release document is
nconsequential to the enforcement of the documented settlement agreement. The district court ..
properly corpelled cornpliance by dismissing the Mays® action.”); see also Order, filed October &,
2015 (*This settlement agreement for the Grievance acled as a complete accord and satisfaction off
the grievance and any claims o minimum wage Henderson Taxt’s drivers may have had.”).

9. The seitlement of the Grievance did not act as a waiver of future minimum wage
rights, Order, filed Ociober 8, 2015; Exhibit 10, Rather, as 13 normal, the settlement settled the
{rievance, which alleged past violattons. Exhibits 5 and 10.

10. Because the Union seitled the cab drivers’ claims for minimum wage against

Henderson Taxi, Plainliff lacks any claim for minimun wages from prior to that settlement, Ag

against Mr, Sargeant. Bulbman, 108 Nev. at 110, 823 P.2d at 591, see also May v. dnderson, 121}

11, To the extent any of the forgoing Conclusions of Law are pronerly construed ast
) P ;

Having entered the foregoing Findings of Fact and Conclusions of Law, and good cause}

appearing,
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o

| A
By’ “’: ‘i(\.\.& {J{‘: \!'.'.,»}\ o

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Henderson Taxi’s Motion
for Summary Judgment is GRANTED. |

IT IS FURTHER HEREBY ORDERED, ADJUDGED, AND DECREED that judgment be:
entered in favor of Henderson Taxi and against Mr. Sargeant and the putative class as to all claims

asserted against Henderson Taxi.

PATED this 25 div ol Jeaverd 014,

Respecttully submitted by:

'\\“ N
et

HOLLAND & HART LLp | S

....................................

'§t11}1\);1\ . Ball, L\ti
Nevada Ba: No. 5977

R. Calder Huntington, Esg.

Nevada Bar No. 11996

G555 Hillwood Dirive, 2nd Floor

L.as Vegas, Nevada 89134

Altorneys for Defendarni Henderson Taxi

Approved as to form:

e
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Dana ‘\'o;aﬁ'wmi;s h:! ‘;q

LEON GREENBERG PROFESSIONAL CORPORATION
2965 South Jones Bivd., Suite B3

F.as Vegas, Nevada 89146

Attorney for Plaintiff
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Anthony L. Hall, Esq. .
Nevada Bar No. 5977

ahall@hollandhart.com m b é;e,‘m
R. Calder Huntington, Esq.

Nevada Bar No. 11996 CLERK OF THE COURT
rchuntington@hollandhart.com

HOLLAND & HART LLp

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

(702) 669-4600

(702) 669-4650 —fax

Attorneys for Defendant Henderson Taxi

DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL SARGEANT, individually and on | CASE NO.: A-15-714136-C
behalf of others similarly situated, DEPT. NO.: XVII

Plaintiff,
ORDER GRANTING MOTION FOR
V. ATTORNEYS’ FEES
HENDERSON TAXI,
Defendant.

Defendant Henderson Taxi’s (“Defendant” or “Henderson Taxi) Motion for Attorneys’
Fees (the “Motion”) came before the Court on Chamber’s Calendar on May 4, 2016.

The Court, having read and considered Henderson Taxi’s Motion, Plaintiff Michael
Sargeant’s (“Plaintiff” or “Sargeant”) Opposition, Henderson Taxi’s Reply, all exhibits attached
thereto, and good cause appearing, hereby grants Henderson Taxi’s Motion in the amount of
$26,715.00 for the reasons set forth below:

FINDINGS OF FACT

1. Sargeant filed this action on February 18, 2015, alleging that Henderson Taxi failed
to pay its taxicab drivers the minimum wage required by the Nevada Constitution.
2. On May 27, 2015, Sargeant filed a motion seeking to certify this case as a class

action (“Motion to Certify”).

Page 1 of 6

AA 41€




HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-465()

3. On or about July 8, 2015, Henderson Taxi produced correspondence and a settlement
agreement between it and the ITPEU/OPEIU Local 4873, AFL-CIO (the “Union™), the Union
representing Henderson Taxi’s taxicab drivers. This settlement agreement with the Union
extinguished any claim by Sargeant and the putative class for unpaid minimum wages.

4, Shortly thereafter, Henderson Taxi filed its opposition to Sargeant’s Motion to|
Certify, wherein it fully explained how it had settled Mr. Sargeant’s claim with the Union.

5. On October 8, 2015, this Court found that the agreement between Henderson Taxi
and the Union “acted as a complete accord and satisfaction of the [Union’s minimum wage]
grievance and any claims to minimum wage Henderson Taxi’s cab drivers may have had.”

0. On October 30, 2015, Sargeant filed a Motion for Partial Reconsideration or
Alternatively for Entry of Final Judgment (“Motion for Reconsideration”). This Motion for
Reconsideration sought certification of a class that was not pleaded in PlaintifPs Complaint and
judgment on a claim that was both unsupported and had not been pleaded in Plaintiff’s Complaint.

7. On November 11, 2015, Henderson Taxi filed a Motion for Summary Judgment.
Sargeant opposed this Motion for Summary Judgment by again attempting to relitigate the accord
and satisfaction and settlement issue the Court had already clearly decided. Sargeant failed to even
attempt to present facts that might have contradicted the granting of summary judgment in this
opposition.

8. To the extent any of the forgoing Findings of Fact are properly construed as
Conclusions of Law, they will be interpreted as Conclusions of Law.

CONCLUSIONS OF LAW

L. Recoverability of Attorneys’ Fees
1. “[A]ttorney’s fees are not recoverable absent a statute, rule or contractual provision

to the contrary.” Rowland v. Lepire, 99 Nev. 308, 315, 662 P.2d 1332, 1336 (1983).
2. NRS 18.010(2)(b) provides that attorneys’ fees should be awarded to a prevailing
party “when the court finds that the claim ... was brought or maintained without reasonable

ground or to harass the prevailing party.” (Emphasis added.)
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3. Furthermore, “it is the intent of the Legislature that the court award attorney’s fees
pursuant to [NRS 18.010(2)(b)] ... in all appropriate situations to punish for and deter frivolous or
vexatious claims and defenses because such claims and defenses overburden limited judicial
resources, hinder the timely resolution of meritorious claims and increase the costs of engaging in
business and providing professional services to the public.” NRS 18.010(2)(b).

4. Here, the Court held on October 8, 2015, that Sargeant lacked any cognizable claim
for minimum wage against Henderson Taxi because such claim had been settled by the Union. This
order made clear that Sargeant lacked any claim against Henderson Taxi for unpaid minimum
wages.

5. After receipt of this Order, Sargeant and his counsel were on notice that Sargeant’s
claim had no factual or legal basis.

6. Sargeant’s continued litigation of this case after October 8, 2015, including filing an
entirely unsupported Motion for Reconsideration (seeking judgment on an unpleaded claim and
certification of an unpleaded class) and Opposition to Motion for Summary Judgment, demonstrate
that he maintained this action “without reasonable ground” because the Court had ruled he had no
cognizable claim. This is the exact type of situation wherein the Legislature intended a fee award
under NRS 18.010(2)(b): where a plaintiff will not let go of their alleged claim regardless of the
evidence, law, and prior judicial orders stacked against them.

7. +his-case-did-not-present-novelissues-oflaw- It is well-settled that unions may act on

behalf of their members and that agents may settle claims for their principals. See, e.g., May v.
Anderson, 121 Nev. 668, 674-75, 119 P.3d 1254, 1259-60 (2005) (“Schwartz had authority to|
negotiate on behalf of the Mays and accepted the offer in writing. ... The fact that the Mays refused
to sign the proposed draft release document is inconsequential to the enforcement of the
documented settlement agreement. The district court ... properly compelled compliance by
dismissing the Mays’ action.”); see also, e.g., St. Vincent Hospital, 320 NLRB 42, 44-45 (1995)
(“as a matter of law, when the parties by mutual consent have modified at midterm a provision

contained in their collective-bargaining agreement, that lawful modification becomes part of the

Page 3 of 6

AA 421



HOLLAND & HART LLP

9555 Hillwood Drive, 2nd Floor

Las Vegas, NV 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

11
12
13
14
15
16
17
8
19
20
21
22
23
24
25
26
27
28/

parties’ collective-bargaining agreement, unless the evidence sufficiently establishes that the parties
intended otherwise.”); see also Certified Corp. v. Hawaii Teamsters and Allied Workers, Local 996,
IBT, 597 F.2d 1269, 1272 (9th Cir. 1979) (approving a union’s and an employer’s oral modification
of a CBA); International Union v. ZF Boge Elastmetall LLC, 649 F.3d 641 (7th Cir. 2011)|
(recognizing mid-term modification to a CBA by a union and an employer).
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were settled

by the Court’s October 8, 2015 Order holding that Sargeant had no cognizable claim based on the
Union’s settlement thereof.

9. Sargeant’s Motion for Reconsideration was made without reasonable ground. A
motion for reconsideration seeking judgment on an unpleaded claim and certification of an
unpleaded class is not a motion for reconsideration and inherently has no merit.

10. Sargeant’s Opposition to Motion for Summary Judgment was also made without
ground. In his Opposition, Sargeant failed to even attempt to present facts that might stave off
summary judgment, but rather sought to re-litigate the accord and satisfaction issue previously
decided.

11. For these reasons, the Court finds that Sargeant’s claim was maintained without
reasonable ground after October 8, 2015.

IL Reasonableness of Fees

12. When awarding attorney’s fees, the Court must consider the following factors: (1)
the qualities of the advocate; (2) the character of the work to be done; (3) the work .actually
performed by the advocate; and (4) the result achieved. Brunzell v. Golden Gate Nat’l Bank, 85
Nev. 345, 349, 455 P.2d 31, 33 (1969). While the Court need not make explicit findings for each
factor, the Court must demonstrate that it considered the required factors and an award of attorneys’
fees must be supported by substantial evidence. Logan v. 4be, 131 Nev. Adv. Op. 31, 350 P.3d
1139 (2015).

13. Henderson Taxi’s attorneys’ fees are reasonable and justified under Brunzell.
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14. First, Holland & Hart LLLP and the attorneys involved in this case possess extensive
experience in commercial, labor, and employment litigation and provided high-quality work for
Henderson Taxi.

15.  Second, Plaintiff brought this lawsuit as a putative class action and raised contractual
and other issues under the Nevada Constitution which Henderson Taxi (and, thereby, Holland &
Hart) had to defend. |

16.  Third, the work performed by Holland & Hart and Holland & Hart’s hourly rates
were reasonable in light of all the circumstances and as demonstrated by their submissions to the
Court.

17. Fourth, and finally, Henderson Taxi was ultimately successful defending this matter
with the aid of Holland & Hart.

18.  Accordingly, Henderson Taxi is entitled to an award of attorneys’ fees for the time
after this Court issued its October 8, 2015, Order holding that Plaintiff and the putative class had no
viable claim in the amount of $26,715.

19. Plaintiff’s claim became frivolous at this time and any maintenance of the claim after

this date was unreasonable as a matter of law.

/1]
/1

' Henderson Taxi sought fees either from the date it filed its Opposition to Plaintiff’s Motion to
Certify in the amount of $47,739.50 o