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CERTIFY

SE TAKE NOTICE that the alischsd ORDER DENYING FLAINTIFIS|

CLASE,  INVALIDATE  IMPROPERLY  ORTAINED]

CNTE, SSUE NOTIOE TO CLASS MEMBERS, AND TO MAKE|

‘S FEES AND ENHANCEMENT PAYMENT TO|

PLAINTIFY
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1 hereby cortify that on the Y77 ¢

forsgoing NOTIC
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Fuservics lstioth

syation

srinnciaw.com
daw.eom

coreest pony ol e

COF ENTRYOF ORDER was served by the following method(sy

FUESGO_ L

RAA0204




Elecistudoaty ¥

i i\ { ORBHIA 1 2».45"8 "‘fv‘
R Beven

<
o3
ol
™
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DINTRICTE COURT

CLARK x::{mm MEVADBA.

HOLLAND & HART 1LY

This maifer came Befine the Dourt Tor heating on August 12, 2015 on Flalnifl Mlichael

28 Rorgeint’s Mottow o O s

icknawisdgements, Jssue |

SR Noliee o Olawy . -dﬁi{f To Mke Ingrivt dward of Atforney’s Feey and Erhasconent

3} ; 5 v wled T e

e he “Motiow” \ Liecty Groasberg and Daria Lo egookl of keon
N . : B
I Crvenberg Profiestonal Corporation appeaved on § half of Plaintidt Anthewy Lo Hall and R

268 Reply, along with the rele

tpleadings and papers on files hevetn, and having ¢

svgoment of coansel, and goed sense sppearing, the Cowet finda ay ftlows:
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o by soveeing that &
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2k it Binds that 8 bova fide dispude oxdsted ax 1o whethey e Yolle
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sosaelingly, the s
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Attorneys for Plaint#®

i kim on iﬁa}mv- +f pith

situated,

HENDERSON TAXIL,

DISTRICT COURT
CLARK COUNTY, NEVADA

Caze Moo A-18-714136-C

Depts XV

PEC iARATH}‘% {ﬁ;’
MICHAEL SARG

i i Sissae g g 7 o s i e o s

Defendant,

. Famva former taxi defver emploves of Henderson Taxd, the defendant in this

caze. I wase

{understand

that are-owed o s surrent and former taxd didver emplovess.

i suppor of my attomey”

astion,

amployed by Henderson Taxt as g cab driver from 3003 wattd July of 2013,

that this lawsuit 15 seeking wipald minimum wages fom the defendant
S i e ) p :

& declaranion

s requiest to have this court certify this case as a pardal class

it
7t
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Pdeivers” union. Lhave also not signed any “Acknowledem

3§ My sttomey has

3

J. dt hast N&*‘a x red an Ovder on Gotober §,

aingd to me thet the Court ¢

2015 finding that the claims | have attempted to make i this case were rovolved by &

&

{ Grievanee betwoen the union representing the Henderson Taxd deivers and Henderson

Taxi, T understand thet pursuant to such Ordey 1 may have no dght 10 havethe Court

Lin thiscase grant mea Judgment against Hendsrzon Taxt for an amowt ol monay

greater than what It agreed, #8 part of the settlersens of that Grievance, to.pay me.

3. 1 hevé nover received the amount of mopey Henderson Taxi agreed | it

pt

should pay me-as pact of its settlement of the Grievance miht& ‘*%czzéuwn Tavict

st form thet Henderson

e

Tasxi requested or required its taxi drivers sign to recetve the payments it agreed-to

I make as part of ite settfentent of the Grievance with the Henderson Taxd drivers” unfon.

4;  Tunderstand that my attorneys are requesting the Cowt partially certify this

chse as @ class action, inthe event its Order of Uetobir &, 201 Smasus the other

Heoderson Taxi drivers sad 1 have so right to have the Court grant us » judgment

‘agaiﬁ;}:stfi“iéﬁééfsm Taxi for any amount of money greater than what it agreed, as pat
103‘ the settlement of the Grievancs with the nnion, o pay us, While T Wmid»;ﬁigggxm

with T’Ez‘;é:: Court’s *uimga we have 1o rightte collect any ias ger amounts of money from

Henderson Taxi, 1 do beliove the Cowt should at least order Heniderson Taxi ‘i@i&c‘i} us

the amonnt of meney it has found we are owed and have not vet been paid,
the amount of meney it has found we are owed and have not yet besn paid

5. Yunderstand that if my attorney’s request to have this case partially

vertified a8 4 clags avtion iy prented ¥ would serve as u class representative fn this vase.

g mzx&% foane that by se

epresentative Twill be

¢ is certified sxa

W to §€pm\&;‘;i‘; iht:& other Henderson Taxd

ton 1 will have a respon \;i’m :

ia;*i\:?i_ca‘ﬁ deivers and act in thelr intorests an W ot Justmy own persenal inferest. |

ERY

Hun ds;; stand tharif zEm gase iscortified as a olass action T will not be abls to settlpm
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1§ serving as & class representative and support the paetial olass action certification of this

¥
]
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Yk

4 G Tamover 21 vears of age and T make this staterent, which | have read and
§ | declure 1o be true, of my own free will. Thave not received any compensation or any

& | provnise of any compensation for making this statement.

3 I have read the foregoing and affira wnder penalty of periury that the same i

8 3 true and correct.

b ' "y
(2} Michaz! Sargeant Date

ot
542

b
on

s,
73

et
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ESQ., SBN 8094
SBN1ITIS

DISTRICT COURY

CLARK COUNTY, NEVADA

Cage Now AT 7181360
Depts VU

DECLARATION OF LEON
GREENBERG, ESQ.

N TAXI,

Defendant,

nwrw,../-wﬁwww»%www-w*w i

Leon Greepberg, snattomey duly licensed to practive faw inthe State of

Nevady, hereby afffrmis, under the peralty of perjury, that:

ce hag m ed certain discovery from the defendant in thiscae 8y

™~

opies of exeduted “Acknowladgments” from class members and copies of

it by the defendant to class members soliciting those “Acknowledgments,”

Auéwm analysis by my offies of thoss mateials has detsrmined the following:

{A) Defendant hias sent letters fo 487 former taxi deiver em slovess stating

iitlhagi»:i&iaﬁﬁiinésﬁ. they were owed a speeific amount of unpald mintroum

RAA0215




""" . - i g I = i 1 ERR G ’I
wages fore two yearperiod pre ceding June-of 2014 and requesti iy they
-~ exectte “Acknowledgments™ that they are veceiving such “settlement
3 payments.”
e {B) Defendant Bas actually received signed “Acknowledgments”™ from 151
5 of thoss 487 former employees from whon it requested the seme. This
& would me’*n there are 336 persons who are former taxd driver emplovess
5 of defendant and to whom defendant sent the ’;umgmng Jetters but Hom
3 whom the defindarit has not received signed “Acknowledgments.”
10 3. My officels review of the foregoing signed *Acknowledgment® forms
£ algo indicates, as best a8 ¢an be dnimzs;s«d
13 {A) That sve vy e { 10 ‘é} of the defendants” current taxd driver |

43 \.,mpim eey Hi s;nm g{}’s&f;&d sinent forms specifying they wde agréeing

14 the settlement payment they had received (discussed above) was for the

£5 fall amount of thelr unpatd minlmum wages; and
% (B Defendants have not produced fn discovery aay signed

o

bz Acknowltedgment form, for anv onrrent o former taxi delver, {n the form
¥ Ik k. j

12 they annexed as Bxhibit g of July 15, Zéil S, apposing

er relief. That

agh forovof _s*‘&;if:i(;}.i}%%fi&:‘;égmﬁnf '{,ﬂ mman*mcd 1o this .éﬁsia;ra?:im{}
A1 cemtained no language whereby the signing taxi driver agreed they had

vy raceived a pryment for the full amount of their wnpadd mindmum wages.

yy Allegedly all current and former todd drivers receiving o settlement

that paymient without

—_— payment from defendant wers sHaibls to receive

8 X

g sigring any Acknowledgmeat, or only the attached form of

Asknowledgment containing no statement they had received full payment |

nd
o

of thel onpaid minimum wages. Yet agaln, the discovery produced by

[
5
ik

7% | fefendants in this case indicates that every single cument or former taxi

A

RAA0216
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' COURSS

Tinited States District ﬁiii‘.’;:e_.m‘it;s DHatrioto

driverof de ’r%:szmm receiving ong of the afore discussed “mintnum wage

settlement paymaents” signed an Acknowledgment averring that such

payment was for-the Sl aount of any unpaid minimum wages that they

were owed by the defendant,

=3 T havy extensive experience in clasy aetions and wage apd hour Htigation

and am qualified o ke appointed class counsel th this case. Tam amagns cum lnude

graduate of New York Law Sf\ihs:ﬁﬁ:.gﬁn&i..»gmiiz&a%ad in 1992, Dwas hinstadmitted to

practice law in 1993, Faw awember of the Barg of the States of New York, New

8

innele!

Jovada, (}s{iiiﬁ};i&zé;&;&ﬁ? Penmsylvania, Lhave uhsm” tiaf; experisnce i

elass actions, in particular wage and hour nlass action olaims, asd heve besn wppointed

class coursel in a slgnificant sumber of izii gutions in vasous furisdictions. These

cases include Flores v Fassello, Docket 01 Civ, 92258 {}“a\ef} Linited States Distsict

Cout, Southern '33};23&1*%{:& of New York; Menfiver v Shorin Wesret o, lndex ?

4
101424496, Suprame Cowt of the Stateof New Yok, County of Wew Yurky Rivergw

}xmms Index # 'fs?'kf?E 299, %u;:smm, Cowt of the "am‘{a ?zifNé*&? "’f{f't‘}xﬁ»::, i:ﬂiiii\"ﬁ§¥;li’la\\ Q

ik “Jwr; 3 \*‘:mzuzarr ‘§Z}n ket 01 Oiw,

B

Court, Southern Disteict of New Yorke Tnoall of the foregoing matters T was

cs, Al of these litigations

appomnded sole counsel for the refpective plaintfiolass
tnvolved unpaid wage claims. 1 was alse appointed class counssl in Maraffa v, NCS
rada, Case Moo ASO4053 (2005), Dept,

i‘ii 1 was appointed sole plaintifis’ cluss counsel In that case fora ¢lass of w;\mmtﬁ‘z«

fie., Bighth Judicis! Distifet Cowmsy, “it‘i;s;ta- of D

ed olass e

Klemme v. Shaw, Dockat CV-S-05-1263 (FMP-LRL),

s-aiaﬁi{;iﬁg dary *1;53 s for *m;:u oper wage garnishments. Lwas also appol

svada, in that case representing 3 olassof

Filfiams v

persons makin

¢ Docket CV-R-035-0605 (RCILRLY, Westerfiald v, Fe

g claims for unpaid health fund benedits vader &Ri%

Frangh

RAA0217
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Trockss TV-5-00-13

of

VL0165 on behalfof two separate slasss

t’&ﬁ nictans for unpaid overtime way

I in Gemma v, Bovd Gaming Corporation, Bighth Tudicial Distris

e B s P JRIRE S OGS i S MM bttt T P S P

.‘x{“} Leber v, Starpoing, Docket OV-8-09-01101

Unifed Sakes §}wimi{w I :

denied overtime wagss dllersos v Sp

on- E‘re’rzm ol olasses of te lmhmtﬁ wii center workers

wagsss Junkowski v Castle Construction, Docket (7V-411-164, United Stites District

-Cs:fmt Bastern District of ‘z\g,w‘xmi om belwlf of a clasz of construction workers:

}

Jented overtime wages) Leviaron v. Primedia, Dockst 82 Clv. 22

2,

{DARY, United
States Distriet Court, Southern Distriet of New York, on behalf of o olass of Internst
website guides for unpald commissions due under contract; Hollissey v, dmerica

Ondine, Docket BO-CV-0378S-(KTDY, Unired Stat

Digtriot Cowrt, Southern Distriet

New York, on bzmif of a class of Internet “voluntesss” for Vs i inimum we ages

orporation, 3:10-cv-00934-MAD-DEP, Northera.

atid Eé’::g;s 1w Leatherstocking O

Distriet of New York, on behalf of a class of hospitality and banquet workers for

taywoperly withheld “service charged” andunpaid overtime wages, _f“’}r
ted States Distrivt Count, Distriet of Nevad

Compumivations; fnc., Bightl Judiciel Disufer Court, A» 11634965

Fride Commaprications, Jne, U

&

o3y Sncorrasw Toemor Cleaning Services

Nevada, Tne., Bighth Judicial District Cowrt, A-13:675189 on behalf of o clasg of

s for %mt‘m& Q‘i*»l'iiﬂk wages: x}w\rfs v, Wolfbar {%c o Casering ond

!

o 5

74853 on behalf of . group of

restamnt servers iﬂmﬁmm mizﬁ nIwm wages emd @vert;%;m:: wages; and most wcemiv

A-lds ?s’s*"’@{}~q

ot Conpt,

£ on Behalf ofa class of casino workers for copaid minimom wages wnder the Nevads

H Constitution.

8. fam alse requesting that my co-counsel, Duna Snlegockd, Seappointed
&
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1 Affinmed this 30% day of October, 2015

specifically wage and hour clags actl

;apm;msd eo-clags counsel in the followi

Famitorial workers fiw

.,Eéia-fe;ﬂ:‘.\v}ii;{;jEﬁighiﬁ§1’;ﬁ1ﬂ§ cial Bstniet Conrt, A-13-674833 on

with me ax co-class eovnsel. Dana Sniegockiis a cum Jawde & graciuate of Thomas

Jetforsom Law School and has been hoonsed to practice law for aver six years, is

e

admitted to the State Bars of Nevada and Califomis, has beena

11 B8RO Ic.,i't:‘f attamcv ‘al

my office for more thay five years, ,md *n:xs experisnes nimgmng;.ms action cases,

2

.

1a Sniegocki has been

m,g fases: Py

A

fne., Bighth Judicial Disteict Court, &-11-63480635-C dﬁd Kiserv Py

Commupications, Tnc, United States District -Q{mﬁa_"f}iﬁ; tof Nevada, 2:1 1OV

{0165 on behalf of two separate classes of cable, phone, and Internet installafion

techrictans for unpaid overtime wages; Socarsay

v, Formup Cleaning Jervi

Nevads, Ino., Eighth fudicial isteict Coort, A-13-675189 oh hehalfof a class of

>

wapaid overtime wages; Girgly v Wol

rering and

e

"%;}?}.?}fﬁ?:{if&:_;, oup of

estaurant seevers for unpaid minkmon wages and.overtine wages; and most recently

-

fo Gewmma v Bovd Goming o Covporativn, Bighth Fudicial D

S

¢ on behalf of & class of casing workers For unpaid minfmum wagss i

7 Conatitation.

5 lam awareof nty duty as-counsel to adequately represent the Interests of

-

the class members io this case. 1 beliove that my coeconnasl, Dans Snfegookd, and 4,

w2 3 &

26 Larve competent iy do 50,

5%

43
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ACKNOWLEDGMENT REGARDING MINIMUM WAGE PAYMENT

schomont regarding vrvinE Wage v
s = : "

=

Fany Hability whatsoover

she reported all I o8
ad W raview such documenis

~

Employée Name

Signatues Date
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{resident of Nevada,

| THE STATE OF NEVADA ex rel. THE

SLET AL
< :
PPN

THE FIRST JUDICIAL ISTRICT COURTY
BN AND FOR CARSON CITY, NEVADA

QLY CL R

h]

SCOCK, an individual and

SE RO 14 € 80086 18
{0y 1

OFFICE QF THE NEVADA LABOR.
COMMISSIONER,; THE OFFICE OF THE
NEVADA LABOR COMMISSIONER; and
SHANNOM CHAMBERS, Mevada Labor
Conunissionsy, 1n her official capacily,

Defendants,

DECISION AND ORDER, COMPRISING VINDINGS OF FACT
AND CONCLUSIONS OF LAW

On April 38, 20135, Plaintitf Cody €. Hanoock (Maintff™), pursnant to MRS, 233B.116,

filed & compluint for declaratory rebief against Defendaus the State of Novada ex rel. Qffice of the

Nevada Labor Commissioner, the Qffice Of The Nevada Labor Comudssionsr, and Shannon
Chambers, i her official capacity as the Nevada Labor Commissioner {colleatively, *Defendans™,
secking  fo jnvalidate twe  adwinistrative regudsfions—MAC, 60RI00() and NALC

ORI —purporting 1o implement aticle XV, section 16 of the Nevada Constingion (the

if any finding herein ik in truth & conclusion of faw, or i any concluston staied is in tuth a
fnting of fact, 1t shall be deemed 0.

RAA0222
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P

iseeking 1o invalidate two  administmiive regulaions—N AL, &DR.1000) and NAL
S08.104{Z F—purporting o bnplement article XV, section 18 of the Nevada Constitutien (the
“Minimum Wage Amendment™ or the “Amendment™. Plalntff alse sought fo enjoin the
Defondants from enforeing the challenged regulations,

O or sbowt June 28, 2014, Deferdants filed o motion o dismiss. After a brief stay of
{proceedings for the partiex to consider vesohution through a renewed rulemsaling process,
Defendants” motion o disniss was withdrawn by stipolation of the parties, enfered

March 30, 2015, i wich the partizs alse agreed 1o permit Plainidf o amend the complaint, and

(‘L

Q1 seck o resolve this action by respeciive motions for summary jodgment. The parties agresd that oo

o]

29

[V

toash,

3

¥
| discovery was necessary in this case, and that the determinative issues were matters of law,
On or sbont hwe 11, 2018, Defendants filed their Motlon for Sunmary Judgment on
| PlaintifF's elaims for dec slarstory velief. On or about June 12, 2013, Plaintff fled his Motion for |
Sumrnary Judgment on Plantifs claims for declaratory relief Subsequently, sach paaty responded
in opposition to the other parties’ motion, and replied In support of thelr own. Plaintiff had
previgusly asked the Nevada Labor Comuonissioner fo pass upon the validity of the challenged

egulations, and the Cowt finds that all prevequisites wnder NR.S. 2338.110 have heen satisfied
sufficient for the Conrt 1o enter orders rosalving this matter,

The Court, having considered the pleadings and being fally advised, now finds and orders

as follows:

As an Initial matter, summeary judgment wnder MRCP. 536{8) is “aprropriate and shall be
{rendered forthwith when the pleadings and other evidence on fle demonstrate that no gennios issue
as o any maderial Bt fremaing] and that the moving party Is entitled o & hudgment as a matfer of
law.” Wood v Switway, 131 Nev, 724, 729, 121 P.3d 1026, 1029 (2003} (ternal guotations

omitted). Further, in declding o challenge to adminisirative regulations pursuant @ NRS

2338110, “ltthe court shall declare the [ehadlenge
constitutional or statntory provisions or excesds the staiutery authority of the ageney.” NRS.
258,110, The burden is upon Flainthff o demorsirate that the challenged regudations vidlate the

Mintmon: Wage Amendment.

RAA0223




The Mirdmum Wage Amendment was enacted by 2 vote of the poople by ballot Initiative at |
2§ the 2006 CGensral Bleotion, snd beoame effective on Novernber 28, 2006, 1t 15 & romedial set, and

4 ~

will be liberally construed 0 ensurs the intended bensfii for the ntended beneficlaries. Ses, g,

Lak

$i

Weshoe Med Civ., Inc v Relispwes s, Co, TE2 Ney, 494, 496, 815 P.2d 288, 289 {1996); vae alse

5 i derry v, Sqpphive Genilemen’s Chdb, __ Mov, 336 P2A 951, 954 (2014),
) Here, In order 1o determine whether the challenged regnlstions sonfliet with or violse the
’}"

71 Vindmum Wage Amendment, the Court will first determine the meaning of the pertinent textual

>

R i portions of the Amendment, Courts review an adpinistrative ageney’s inferpretation of a statute of

9 i constiutional provision de nove, snd may do so with no deference 10 the agency’s interpretation

=

-

108 United States v Sreve Engh

gor, 117 Nev, 383, 380, 37 P3d 31, 33 (2081} {"An sdministative

i~

H Hageney's inderprotation of a regulmion or statuie does not control i an alternwte reading is

o

13 hoompelled by the plain language of the provision™); ’mes v State Engineer, 122 Mevw. 11,

1311 1118, 146 P.3d 793, 798 (3006} {“The distrier conrt may Jecide purely logal questions without -

14 ] deference to an ageney s determingtion,™).

15 The Minmnm Wage Amendment raised the minbrouws hourly wage in Nevada, but also
16 i extablished a two-tier wage systent by which an smplover may pay enwployvees, ourrently, 38323 per -

7 o, or pay down 1 $7.23 per howr i the emplover provides qualifying health nsarancs benefits, |

1§ 11 to the employee and all of his or her dependents, o a cortain capped promium cost 1o employee,

1% Section A of the Mininuyn Wage Amendinent provides:
20 A. Hach em ‘w"ﬁr si;‘ ‘ai pay & wage o cach employee of not less than the howdy
rates set fort gtion. The tate shall be five do }.: s and ﬁfic«:x cents {558.15)
21 per hour wor i\:.,d if t} mpimm provides health benefits as deacribed here i“ OF $iX
v dollars and fifteern cents (3615} per howr i the fmpio} er does not provide such
221 henefits O fering health beoefiis within the meaning of ii-.', seation shall consist of
5 rr;ak.iﬁg salth inserance available o the mnﬂlom for the employes snd the
23 -m.z-;ﬂo}-ec 5 dependents at a ol cost 1o the smsiov 2 for pren "-izm of ot move

ayer. These

\
than 10 percent of the ermployee’s gross tgxable incoms i*:
rates of

24 ates of wages shall be adjusted by the amount of increases 11, t m.ml i rwm:u
WARS OVEr $5.15 per hour, ov, if gregter, by the cumul Syve increase in the cost of
23 Tiving, The cost of Hving inore sl be measured by ‘*izci Hiage inorease w of
December 31 in any year over Ae ievc; as of December 31, 2004 of the Consumer
26 Price Index {All Urban Constmers, U8 ity Average) as published by the Bureau
of Labor Swtistics, 118, Je*my nt of Labor or the successny index or feders al
27 agency. No CPL adjusiraent for any on &- \’C’i(‘ period may be igztat ¢ than 3%, The
ie

{rovernor or the
,;', i £ b..f::ni 1 of eag
28 \pril 1 of cach

tate agency designated by the Governar shall publish a balletin 'I*w
vear announcing the adjusted rates, which shall take offect {

ek
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LA A fd

fe

following July 1
other person whe has i‘f‘ vm evm: oF tim d
receive such notics i at Tack OA notice shall not excuss
section. An omplover shall ;wmmk written notification of me 1a~
each of s “‘m%@i yees and make the necessary payroll
following the publ 1 of the bulletin. Tips or gratudties rg =
shall net be credite d &8 i‘*e:n any part of or offeet against the wage ta; 1§ (; n‘s,d )
this ssclion,

,...
’,r
“'.:*
r 13 ‘)

Nev, Conal, art. XV, § 16(a),

N.AC 60R.10402) states, in pertinent part:

%

2. As used in this seo mm "‘gr‘ se taxable income of the esnp olovee atibutable to the

employer” mesns the amownt specified on the Form W2 issued by the employet
the o 3;1\1‘ e and ma*ludca without Hmitation, tips, {*sozm es oF olher compensation
as required for purposes of fideral individeal incoms tax.

KAC, 6081001 stases, in portinent part:

I, Exo r»pt a5 othenwise *3*01 ided in subsections 2 and 3, the minimum wage for an

arapdoyes in the State of Nevads s the same whether the emaployes is 2 Rudl-tinme,

pramanent, part-tise, probationary or temporary em me e, and:

{a} I an employes is offersd quaim fiealth insorance, Is 3513 per
hour; ;o

{by If g saploy
honr.

.
.

is not offered gualified health insurance, i3 $36.15 per

M AC, 608,104(0 s Invaltid

Pladntiff condends ihat N.A Q. 608.10402) unlawfully permdty evoployers fo figurs jn tips and

gratuities furnished by customers and the general public when establishing the maximum allowable

preminm codl o the employee of qualifving health insurance. Hy argues that “10% of the
emploves’s gross taxably income fron the employer™” can only mean compensation snd wages paid

by the emplover to the enmploves, and excludes tips earsed by the amplayee,
Defendants avgue that the serm “gross taxsble income™ directed the Labor Commisaioner ©
interpret the entire provision as meaning all income derived from working for the smployer,

33

whether as divect wages or a3 tips &

fo

el gratuitics, becauss Nevada has no state income tax and state

ot

low containg no definition of “gross taxable income.” Therafre, the State argues, resort ty federsl

by

tax law ie appropriate, and because tips and gramites earned by the employse constitute, for him o

her, gross taxable income npon which federal taxes must be pabd. In that regard, Defendants

¥ 3 : > S td e SIS T aaitvibares sy the eranlover™ R
comtend that NLALC. 608.104{27¢ definition of “income aifributable to the emplayer” best
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§

7

st
[wed N e’

foe)
ot

the term “10%6 of the employee’s grose taxable nowne’

el

qualifying erm “from the smployer.” As Dofendants note in thelr briell

implements the langnage of the Amendinent,

~

The Court lnds the text of e Minmum Wage Amendment which NAC 608.104(2)

purports 1 implemernt"10%% of the conpluyse’s gross tuable incorae from the amplover™-—to be

ntambigueus. As the Court reads the plain language of the constitutional provision, § indicates thas

e

i3 Himited {0 such income that comes "o

the emplover,” as opposed to gross taxable Income that emangtes from any other source, including

- -

o tips and grataties provided by an emplover’s sustomers. “{Tlhe language of a statute should

2

clogr on i face, & cowt may not go bevend the language of ¢

legisiotore's Intent.” Divdeersity and Commmity Collegs Sweiem

Goverament, 120 Nev, 712, 731, TI00 P3d 179, 193 (2004,

There are no particular diffivultios in determidning an employes’s gross taxable

comes frosr the employer, as this fgure must be reported fo the Unlted Staies Inte

R

s

 be given U3 plain meandng vnless doing so violates the sparit of the act ... [thus] when a statute s

income that

(14 e.ti §{\ B i3]

Nervicg as part of the employee’s {gx information, inclnding on his or hey amwmal W2 form, slong

3

with the employee’s income from fips and gratuities, The Couwrt further presumes that employers

are awsre of, or can easily compude, how nmeh they pay out of thewr bosiness revenue 1o ssch

~

smployes, this being & major postion of the buainess’s expenses for which recor

meaindained by the employer.

ds e sarsly

The Court does note that N.AL, 608.104{2) » inclusion of "honuaes or other compensation”

presents no constitutional problem under the Amendment, as long as the ncome in guestion comes

- “from the emplovern”

The Court understands Defendanty’ interpretation of this portion of the Amenstment, and in

support of the administrative regulation purporting to implemert and evfores i, o

emphasize the

>

phrase “gross taxable Income” in teolation, st the oypense of a full reading giving meaning 1o the

u \\

sentenes or word from being superfluous, veid or lnsiguificenl” Fowngs v Hall, 8 Nev,

{1874). To arrive st Defendants’ proforred fmterpretation of the Amendment, howsver, the Cowt

“Hin

axpounding a

constitntional proviston, sech constructions should be employed as will prevent auy slawse,
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b iwould have o fest find the provision ambiguous, and then engage in an act of Interpretation in
2 forder to agree that the phease “gross taxable income™ modifies the {erm “from the smployer,” rather §

than the other way around. In that fornmdation, “gross taxable income from the smplover” i3

S

4 Hrendered as “gross taxable Income eavned but for employmend by the emplover,™ or, “gross taxabls

Xy

v 1.

3§ income carned g5 g resudt of having worked for the smployer,” and “from the emplover™ is rendered

.

& itmore o less {naignificant w the provision. This iy, indeed, what NAC, 6081042} attempls o

. 5

7 tindicats when it designates “gross tagable income gtiribugable © the smployer” as the measure of

pAa pe

o,

¥ {ithe Amendment’s fen-percent employes prendu cost cap caleulation. The Court disagrses, and

& Hmstead finds the constitutional {anguage plain on #g fage,

o

i But even if the Court were 1o find the pertinent portion of the Amendming o be mntaguons,
% Shen - . Y - JROPOE BN 1 2 -« e g»k--\ P, R AT fenes
i1 iits context, reason, aad public polivy would sl sopport the conclusion that tips and gratoities
12 i should sot be meluded in the caloulation of allowable enplovee premivm costs when an emplover

13 i zeeks to qualify 1o pay below the upper-tier minimun howly wage, The deaffers of the Amendment
14 Hexprossly excluded tips and grainitios fom the calealstion of the mintmum hourdy wage (PTips or

st the

15 {i gratuities recetved by employees shall not be credited as being any part of or offse! ag

w

16 1 wage vates reguived by this section.™), and gave no other indicgtion that tips and gratniiies should
17 {be allowed as a form of oredit against the cost of the health tnsurance benefits the Mindmman Wage

13 I Amendment was designed o encourage empluvers to provide smployess in exchange fiw the

'~ T

<\

iy “m*u ¢ of paving a lowsr how ¥ owage rate. Furiher, as Plai ousts out, the effect of
ig loge of paying ywer houddy wage rate. Further, as Plabmiff g, the effect of

20 1 pormiitd

ng inchisfon of tips and gratuities iy to increase, in some cases precipitousty, the cost of
21 it health insurance benefits to employees, a result that Is not sepported by the pelicy snd fimction of

2 Hihe Anwenslment genersiy,

23 Defendants argue that penmitting tips and grauities in the premium caleulations for tpped

& 3

34 | emiployees elimiates an advaage for those employess that non-tipped employees do not ¢ anjoy. It

25 s net strietly within the provinee of the Nevada Lubor Commissioney, bowever, fo make such

26 polivy cheiee }

jees in place of the Legislature, or the people asting in their legislalive capacity. Her ]

27 {Lcharge Is to enforce and fuplement the labor laws of this Stale as written, WRE, 667.160(1). In

)
pr]
LL
W
=
M‘
(R
)
s
/
he
+

amy gvent, and apert from the Armendment’s expresy fregtment of the issue, Nevada has

&
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I adminisirative regulation, See NR.S, 608.160.

g

The Court finds tha

G G088, 10403, dnsofar as it permits smployers to include tips and

3 \y‘it o A aed {1 S-}a_-\\ Hnte o { z SO YOS ) a esbevigfionn of neoye aead }; i
=3 & mll&:\ &HHA.\D 2 } e enst $3EYS M I & K-Ai:;‘:.{.‘} ¢ iR L'}-a. \.-ﬁik\}.tﬁi\ Hi OF oome dyd {“Kf BRI } i3
TH

4 { measured the Minimun Wage Amondment’s ten pareent invome cap on allowable heakth Inswranee

Fipremum costs, violates the Mewvads Constitution and therefpre exceeds the Nevada Labor

™~

& | Comunissioner’s acthority 10 pronudgate adpeleistrative roguladions, The Couwrt determings the

reguiation in question © be nvalid, and will further snjoin Defendamts from enforcing NAL,

S 08 10402) for the reasons stated heretn.

B

NAL 08,1881 In Invalid

Ea)

1 Plainttf¥ argues that, in order {o qualify for the privilege of paying less than the upper-iier

N

11 i hourly mininutn wage, an emyployer raust actaally provide qualifying el insurancs, rather than

2 {merely offer it He contends that, read a3 a whode and giving all parts of the Amendment meaning |

13 1 and function, the basie scheme of the provision 1§ o proposs for both smployers and amployees 2

a bargain: an emplover can pay down to $7.23 per hour, curramly, but the emploves

o

15 Hmust recelve something o return, qualified health fwrance. A mere offer of bealth insurance—

16 L which the emplovee has not plaved a role in selecting and may not mest the noeds of an emploves

17 dand his or her family for any numbser of reasons—pernsits the stapliyer o rocaive e benefit of the

&

13 i Minbrmom Wage Amendment, byt can *‘u se the empleyes with less pay and no surance provided

19 1 by the emplover.

PT)

4 I support of this interpretation, Plaintff suggests that “provide” and “oifering,” as wsed in

21 ilithe Amendment, sre not synonyms, but rather that the bssic command of the constutional
3

22 fprovision (n order to pay less than the upper-tier wage level} is to provide health bepefits, and tha

3 i the suvceeding sentence that heping with the ferm “offering” only dictates certaip requireraents of |

ger)

24 {i the benefits that must be offered as & step i thely provision 1o emplovess pald at the lower wage

b2
LS

rate.

Defendants argue that “provide” and “offtring” are synonymous, and that an smployer need

s

|93
~of

ouly make available qualified health inswanee in order to pay below the upper-tier wage level,

whether the cmployes necepts the bensfit or nol. Defendants argue in

et a o ey thau :
H e wasgs, DY W i

.
“r

.
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“Wihere the dovument has used one tenn i one plage, and & n

Amendment’s dealters, of “off

ering” and “making available™ in the semtence sucoeeding those

(257

employing “provide” medifies and defines “provide”™ o mean mersly “offering” of health

ISTAnCS,

o

A further argument by Defendants in that the beneflt of the bavpain inhersut in the

Amendment is the offer tiself] having emplover-selented health insurance made available to the

emploves, and that interpreting the Amendment o require that employess aceept the benefit in

X

order For an employer o pay below the upper-tier mininnan wage denies the value of the Minimem

Wage Amendment to the employer. They deny that “provide” 13 the conunand, or mandate, of the

Mindraun: Wage Amendment whers qualification for paying the lesser wage arount Is concerned,

The Court Hnds that the Minlmuwn Wage Amendment requizes that emplovesy actually
receive qualified health nsurnee n onder for the emplover o pay, currsntly, down 1o $7.25 per
howr to those emplovees. Gtherwisg, the purposes and benefits of the Amendiment are thwearted, and

oy

stoplovess (the obvions bensficlaries of the Amendment) whoe refect Insurance plans offersd by

%

thatr smployer would rocefve neither the low-coat health insorance envisioned by the Mintmnm

p

Wage Amendment, nor the raise m wages 1ts pessaged promsed, §7.23 per hour already being the

1

g8 anvway, The

federal minimum wage rate that every smplover in Nevada must pay

3

amensiment langusgs does not support this interpretation.

The Cowrt agress with Plaintiffs argument that “provide™ and “offering” are not

W

N ~,

syponyimous, aud that the drafters incheded both ferms, Intentionally, o signify dillerent consepts.

At

the presumption is tha the different torm donntes a differend idea.” Antonin Scalia aud Bryan Al

T

Garner, Reading Low: The Terprerarion of Legal Texes, 170 2013 B is glso inshruetive that the

drafters used “provide,” g verb, nd Yo " perend, ostensibdy fo make a distinetion batwsen

their funetions ag parts of speech within the text of the Amendmesnt. The Amendment gasily could
have siated that “{tthe rate shail be X dollars per howr worked, If the smployer offers healih
henefite as desoribed heredn, nr X dollars per how i ihe employer does not offer such bensfite.™ It

Bid not so state. Instesd, it requived that the emplover *movide” qualified health insursnes if &

wished 1o take advantage of the lower wage mie. The Court agrees with Plaimiff, forthemuere, tha
3

RAA0229
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tnd

sk
L6

Py
e
;-,1

wverall definiticas] weight of the verl phrase “to provide” lends credence to e interpreiation
that it mears to fornish, or 1o supply, rather than merely to make available, especially when the
overall vontext and scheres of the Mindmun Wage Amendment s taken into constderation,

The distinetion the parties here draw betwesn “provide” and “offering”™ I3 no small maiter.

*

Allowing employers merely to offer healih insurance plans rather than provide, furnish, and supply

them, alters signifivently the function of this remedial constitutional provision. The fundamental

operation of the Minimum Wage Amendment, fairly constroed, demends thet etaplovess not be left

with nose of the benefits of its ermoiment, whather they be the higher wage rate or the promized

ow-onst health inswanee for themssives and their families.,

%
+

Becange M.ALL 60K I00(1) impermissitly allows smployers only 1o offer hoadth nsurance
bencfits, but does not take into account whether the emploves accepts those bensfits when

determining how and when the employer may pay below the spper-tier mintmum wage yale, it

e

violafes the Nevada Consiitolion and thevefore excseds the Wevada Labor Covumissioper’s

agthority to promulgate admindstestive regulations. The Court determines the regulation in question

i

to be invalid, and will frther eujoln Defendants fom enforcing NLAC, 808.104(2) for the reasons

stated herein,

IT I8 HEREBY ORDERED, therefore, and for good cauvse appesring, thet Plajntiff

Rk

?&-"

P

on for Suamery Judgmeni s GRANTED and the Defondant’s Motion for Sunmnary

2
ek

&

¢

Fadgment 1 DENTELDL

/

IT IS FURTHER ORDUERED that N AL 608.10442) s doclared invalid and of no offect,
for the reasons stated hersin,.
IT IS FURTHER ORDUERED that WAL, 608 100¢1) i declared nvalid and of no affect,

for the reazons staded hersing
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¥ IS FURTHER ORDERED that Deft

rogulations.

IT I8 SG ORDERED

Submitted by

WOLF, RIFKIN, SHAPIRG,
SL‘{%E{"\? AN & RABKIN, LLP
DM SPRINGMEYER, }%Q
Mevada State Bar No, 1§21
BRADLEY QCEF}ERA(}E& ESG.
Nevada Siate Bar Mo, 10217

3556 B, Russeli | \,V;d Second Flow
Las Vegas, Mevada $0120
Attorneys for Plaintifis

~

o Bradiev S, f-;:"amt*er
B}'ﬁéie‘\‘ S. Schrager, Bx

ndants are enjoined from

Eriee!
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CLERK OF THE CQURT

Attorneys for Plaiatiff

DISTRICT COURT
CLARK COUNTY, NEVADA

~ land on be
12 § situated,

[P

H_¥ L

e

Depti
B Plamntifl
W avs,

15 | HENDERSON TAXI,

16 Defendant,

)

}

i

i COMPL m{ﬁ
}

}

)

9 MICHAEL SARGEANT, individually and on bebalf of others stmilarly situated,

20 { by and through his attorney, Leon Greenberg Professional Corporation, #s and for o
21 § Complaint against the defendant; stotes and alleges, a8 follows:

2 JURISDICTION, PARTIES AND PRELIMINARY STATEMENT
CH

s . The plaint AEL SARGE M\i  {the “mdividual plaintif? or the

2§ “ramed plaintiff7 ) is avesident of Clark County in the State of Nevada and is a fomer
25 § employee of the defendant,
s 2. The defendant, HENDERSON TAXY, (hereinafier veferred toas

27 | “Henderson Taxi™ or “defendant™ is 2 corporation existing and established pursuant to

28 § the laws of the Rtate of Nevada with 5 gmm,.;:m} place of business in ths County of

RAA0233
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e

Clark, State of Nevada and conducts business in Nevada.
CLASS ACTION ALLE m:{}’w

3. Theplaintff brings this action ag @ class aotion pursuant to ‘\mr R, Civ.

P. 823 on behalf oof himself and aclagsof all ::\'iim'ifi_aﬁ:y situated persons @3’3&;}?@:@'&:& by

the defendant inthe State of Nevada,
iﬁ;

,3;{3?:-11‘1?‘.? \:v wed pers

,,_zmi ment, such ;333.’53&;1&; being-;aiﬁ?zg;i{:};’;@iﬁ;_a.s;-ta-‘z::(i caby drivers (hereinalter o ia rred toas
Veah drivers™ or “drivers”) such eraployment involving the driving of taxi cabs for the
defendantin the State of Nevada,

3, The common clrcumstanes of the cab drivers giving rise to this suit is that
whitle they were employed by defendant ‘iﬁi}&y werenot paid the minimur wige
reqaited by Nevada’s Constitution, Article 15, Section 18 for many or most of the days
that they worked in that their howrly compensation, when calculated pursuant to the
requirements of said Nevads Constitutional provision, did not equal at least the

i hourdy wage provided for thereln,

6, Thenamed plamiiitis informed and believes, and based thereon slleges

that thers are at Jeast 200 putative class action members. The actual fumber of class

members iy readilyasceriai inable by a review of the defendant’s reonds thz{mah

wiae discovery,
7. There isawell-defined community of interestin the questions of law and

¢ affecting the classas a whele.

& Proofefa common or single setof favts will estublish the right of each

metaber of the class to recover, These comuon questions of Taw and faet -preéﬁfzrximts

over guestions thataffect ()}33:}?‘ individual class metbers, The mdividug) plainy
clatins are typical of those of the ¢lass.
% Aclass aotion s superior to other available methods for the fair and

efficient adjudieation of the controversy, Due to the typicality of the class members”

N
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ey

claims, the inter

proseeytion of class detion oas

ests of judicial coonvmy will be best served by adjudication of this

¢ emiguely well-suited for olass weatment

astion. Thix typie of cas
sines the §;§37&§}1§i}}=§3‘ g\mu os were uaiform aid the burden is it the smplover to

Hes with the

sxtablish that iz methad for C{}m@'ﬁﬂﬁﬁié‘i}g thie class membears comgy
requirements of Nevasda law,

16, The individual plabitiwill fady and adequately represent the interests

f the class and bas no mierests that conflict with or are antagonistic o the interests of

the class and has retained ro represent him competent sounsel experienced in the

and will thiis be able o appropriately prosebnte thiy
sfse on behalf of the Class,
11 Theindividual plainiiff and his counsel are aware of thetr fiduciaxy

responsibilities to the members of the proposed class-and are determined to diligently

dischargs those duties by vigorous

fe

ceking the maximuam possible recovery for all

4 | mesabers of the proposed olags,

2. There 1 no plain, speedy, or adequaie remedy other than by malatenance

of this elags action. The proséeution of individual remedies by members of the class
will tend to sotablish inconsistent standards of conduct Tor the defendsnt and resglt v
the tmpainment of class membery” rights and the disposition of their interests through

\

actions to which they were pot parties. Ih addition; the classmembers” individual

Limmw are small in _%iiii?ii();;l}iii »_svz;:;_éi : -_i:' oy have no substantial ability to vindigate their

15, Thepamwed _gsiﬁaifimi iff repeats all of the .:;-'zi}é:gratkms- previously made and

thi

Constitution.
i4,

brings this Fisst Claim for Relief parsaant o Article 15, Section 16, of the Nevada

ada Constitution the varmed
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plaitiff and the olass members were entitled to an hourdy minimnwm wage for svery

hoyr that they worked for defendantand the namid §‘3’§z~1_:€1:itif:§?f-a§xﬁ the class mgmbers

were often not ?&i{i sucly e wired mms‘smm Wag

wilation of Artigle 13, Section 18, of the Nevada
Constitution involved malicious andfor fruadulent and/or appressive conduct by the
defendant sufficient to warrant an award of puaitive damages for the following,

ampngst othar repsons:

{2} Defendant despite having, and being aware of, au express obligation

nder Atticle 15, Section 186, of the Nevada Constitution, such sbhuamn

comumenting no later than Faly 1, 2007, to advise ¢

 plabitiff and the
class members, in writing, of their entitlerent fo the mintnum hourly
wage specilied in such constitutional provision, failed to provide such
written advisementy

(b Defendant was aware that the highest Taw enforcement officer of the

State of Nevads, the Nevada Attorney Uengral, Tad issuetd 4 public
opinion i 20035 that Article 15, Section 16, of the Nevada Constitution,
upon its effective date, would require defendant and otheremployers.of
taxi cab devers to compensate such employess with the mdnimum howdy
wage speeified hnsuch constitutional provision. Defendant conscionsly

slected 0 ignore that opinterand not pay the minimoem wige required by

Article 15, Section 16, 0f the Mevads Constitution to 5 taxd driver

ermplovees i thie hope that & would be successful, o legal action was
brought against #t, in avolding paying sowme or all of such minimum

WSS

{¢) Defendany, tothe extent it believed it had a ¢olorable basis o

Tegitimately contest i 1on 16, of the
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-dag}rri:v@ i"is tﬁ_&,‘xi :«:33‘

Nevada Constitution o s taxi driver enplovees, made no offort fo seek

claration of tts obligation, ur lack of obligation, wder such

eonstitutional provision and to pay o an eserow fu gy amounts i

disputed wete so owed vinder that sonstitutional provision ontil such »
final judicial determination was made.

16, '"Ei}&ﬁiﬁ}:ém}t engag;ﬁfé in the acts and/or omissions detailed in

paragre rely snd fraodulently

I

fver e:i‘t‘zg\it: ivges of the bourdy mindmini wages that were pugranteed

»f
1o those er@fﬁy&&s by Artiele 15, Seotion 18, of ‘the Nevada Constitution, Defendant

so geted o the hope that by the pagsage of time whatever rights such axd driver

employees had to such minimurn hourly wages owed to them by the defendint would

expire, in whole orin part, by operation of law, Defindant so acted conscioasty,
willfully, and intentionally to deprive such i deiver eraployees of any knpwiedge

that they might be entitled to such minkmum hourly wages, despite the detendant’s

obhigation pader Asticle 15, Section 16, of the Wevada Constitution t

taxd diver emploviees of their s mm to those mintinam houwrly wages, Défendant’s

malictous, oppressive and fraudulent conduct is also de rmn&sﬁr&i:@{ii}}? its failure to
make-any allowanes b pay such mintmum howrdy wages i they were found wbe due
such ay through an gscrow account, while sseking any fudicial determination of its
obligation to make those payments,

all relief available to Binand the alleged olass

17, The named plantiffeed

Gider Nevada's Constitution, Article 15, Section 16 fnchiding approgriate injundtive

and equitable relief to make the defendant cease itg violations of Nevada s

Congtitution and 2 suitable award of punitive damages.

£z

F.on behalf of himselfand the proposed plaintiff olass

18, Thenamed plainti

metnbers, seeks, on this First Clanm i Relief] ajudgment against the defondant for

mininm wages owed since November 28, 2006 and portinuing Into the future, such

gums o be deterniined baded upon an acocumting of the howrs worked by, and wages
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other equitable re

unpaid wages by the

actoally paid to, the plaintiff and the class members along a siitable injunction and
|

{ immw e fenchant from continudag to violats Nevada's

Clongtitution, a suitable award ﬁif“_;}uiﬁ;ijfi&?ﬁé;:si;ii?i:iﬁ?é},gﬁisﬁ and an award of attorneys’ fee

mierest and vosts, a8 provided for by ‘Ng:va,ﬁg?ss{:‘gmzz tution and other -&{?{ﬁi“‘fi‘%k §3.wg,
AS ANRD FOR A SECONDCLAL
REVISED STATUTES § 808.840 ON BRI

.{‘X\Kﬁr{ R

19, Plaintiffrepeats and rencrates cach and every allegation previpusty made

hersin,

20, The named piamnii Brings this Second Claim for Relief against the

defendant parswmt to Nevada Revised Statutes § 608,040 o behalf of imself anid the
alleged class of all shmilorly sttuated employees of the defendant.

21, Thenamed plaintiff has been separated from his employment with the

defendant stnce fror about July 2013, and atthe time of such separation was owed

skt

22, The defendant has failed and refused 1o pay the named }éifﬁzzi;ﬁ:i;iifi’ and

munstous inembers of the putative g}i;ﬁmif class who are the defendant’s former

employees their sarned but unpaid wages, such conduct by such defendant constituting

avielation of Nevada Revised Statutes § 6U8.020, or § 608.030 and giving such

named plaintiffand similady shuated mem{'s xx of the 'p{i,t'.&'{'{k’ﬁ class of platntiffs a

claim against the defendant for g continuation aftey the termination of their

employvmient with the defendant of the novmal datly wages defendant would pay them,

until such samed bt yripaid wa sg‘s!atr;e-f.,;-z;aif_i;.:-i}.E}f‘fpaiﬁs:'}.i#"i‘fé}fr 30 days, whichever i logs,
pursdantio Nevada Revised Natutes § 608.044,

23, Asaresult of the foregoing, the named plaintiff seeks on behalfof himself
and the simdlardy situsted putative plaintii¥ class members 3 judgmentagainst the

defendant for the wages owed o him and such class members as gmmﬁmdhx Nevada

ser, along

=

Revised Statutes § 508040, to wit, for g sum equal 1o up to thirty days v

with interest, costs and ditomeys” fees.
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WHERBFORE, plaintiff demands the relief on cach catse of action a5 alleged

afaresaid.

Plamitif{ demands a trial by jusy on sl issues so iriabde.

Diated this 18%day of Febmary, 2015,

Leon Greenbisrg Professional Corposation

Attorney for Plaingf¥
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9 . DEISTRICT COURY
18  CLARKC OUNTY, NEVADA

o 1 MICHAEL SARCEANT, tndividually and on ] CASEMND. A1STi4136-C

i;a‘ behalf of o th o sinilaly sitoated, TEPT NG XV
&g 3 Plalutilt, PROPOSED OROER DENYING
NQ ;.?‘ o > N o N O o A ¥ E
e 8 i3 : . PLATNTIFE'S MOTION TO STAY :
§ A % by 14 ¥ DG “\»iF‘% iﬁ‘ f\§‘ VZ}R{&ML&E
= 4::’ [ ¥ ’ RN 23 d 1
2858 15 efondan
28Ry Defendant.
Gisg 16
2aE This matter carae before the Cowt for besing on August 24, 2016 at 8:30 AM on Plaiwiff
ma

¥ gy Michael Sarpeant’s {“Saegeant™y Movien w0 Stay Judgmew' Eaforcemens Fending Appeal (the

]

1o "Motinn™). Leon Groenberg, }’3&1& appeared oy behalf of Sargemnt and R Calder Huntington, Esq.

a0 appesred on behalf of Detendant Henderson Taxt,
21 The Cowt, having considered Pluptiff’s Mation, Defindant’s Opposition, Plalntifls
221 Reply, and Defendanm’s Surreply, slong with the refevant pleadings sud papers on $ile herel, and

238 having considered fhe orsl argument of sounsel pressnded at the hearing, snd pood cause

b

¥4l appsaring, the Court finds as Rllows: i

X3 Plairtiff failed to domonsivade hat any of the factors the Count is 1o consider in determining
361 whether to grag & stay pending appesl abeunt ¢ foll superseduas bond set forth in Nelson v Hepr,

278 131 Nuv, 832, 836, 122 P.3d iwz, 1234 3005} weigh 1 favor of granting & siay. &s Swrgemd has

My failed o demonstrste fat zim’ of the Melvon factors waigh o faver of & stay and has stherwise
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Giled to demonstae that ih{ ststes quo might be roaintadned

¥

supersedeas bond, Sargeant’s motion is dendad

IT I8 HERERY ORDERED that Plaintifl®s Motion t Stay Jadgment Eaforcement Pending

Appsal i» BENIED,

i 'y
DATED this ¥ davof ,«s»} , 2016,

f//e}:‘/{ ,}3"5/

i absent the posting of a foli
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Atorney for Plaimailf
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Anthony L. Hall, Esq.

Nevada Bar No. 5977 CLERICOF THE COURT
ahall@hollandhart.com

Andrea M. Champion, Esq.

Nevada Bar No. 13461
amchampion@hollandhart.com
HOLLAND & HART Lip

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

(702) 669-4600

(702) 669-4650 —fax

Attorneys for Defendant Henderson Taxi

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, individually and on| CASE NO.: A-15-714136-C
behalf of others similarly situated, DEPT. NO.: XVII

Plaintiff,

DEFENDANT’S OPPOSITION TO
V. AFFIDAVIT/MOTION TO RECUSE
JUDGE MICHAEL VILLANI

HENDERSON TAXI,

Defendant.

Defendant HENDERSON TAXI (“Defendant” or “Henderson Taxi”’), by and through its
counsel of record, Holland & Hart, LLP, hereby submits Defendant’s Opposition (“Opposition”) to
Plaintiff’s Affidavit/Motion to Recuse Judge Michael Villani (the “Motion”).

This Opposition is supported by the following Memorandum of Points and Authorities, the
papers and pleadings on file herein and any oral argument the Court may allow at any hearing of
this matter.

DATED this 4th day of November 2016.

HOLLAND & HART LLP

/s/ Anthony L. Hall

Anthony L. Hall, Esq.

Nevada Bar No. 5977

Andrea M. Champion, Esq.

Nevada Bar No. 13461

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi
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MEMORANDUM OF POINTS AND AUTHORITIES

L INTRODUCTION

On July 8, 2016, judgment was issued against Plaintiff Michael Sargeant and in favor of
Henderson Taxi in the amount of $26,715.00 (the “Judgment”). Notice of Entry of Order Granting
Motion for Attorney’s Fees, filed July 11, 2016. The Judgment was issued against Sargeant
because he had maintained his affirmative claims against Henderson Taxi without reasonable
ground after the court ruled that his claims had already been settled by his Union and were no
longer viable. See id. After receiving the Judgement, Henderson Taxi issued a “Writ of
Execution,” seeking to execute on all of Sargeant’s things in action, and provided instructions to
the Clark County Sheriff’s Office to serve the Writ of Execution. Exhibit 1. The Sherriff’s Office
properly served the Writ of Execution on Sargeant’s counsel Dana Sniegocki on August 29, 2016.
Exhibit 2, Affidavit of Service. Despite Henderson Taxi’s initiation of the judgment execution
process, Sargeant has continued to press his claims, without any legal grounds to do so. He has
filed a motion to stay judgment enforcement — which his counsel admitted all factors weigh
against him. He has sought a stay before the Supreme Court despite the Supreme Court’s repeated
approval of execution on choses in action. And he continues now with this Motion.

Upset at the well-reasoned and legally sound decisions the Honorable Michael P. Villani
has made in this litigation and the consequences of his prior belligerent behavior, including
Henderson Taxi’s right to execute against his choses of action, Plaintiff Michael Sargeant now
seeks to disqualify Judge Villani. The true purpose of this Motion is not to actually obtain recusal.
The Motion lacks any substantive legal support and focuses on complaints with judicial orders
which by Nevada Supreme Court precedent cannot, as a matter of law, support disqualification.
Rather, the purpose of this Motion was to delay Judge Villani’s ruling on Henderson Taxi
Objection to Sargeant’s Claim of Exemption in the (unlikely) hope that the Supreme Court will
stay execution of Henderson Taxi’s judgment pending appeal. While such a stay is unlikely,
Sargeant has, through improper means, achieved his goal of delaying the hearing on Henderson

Taxi’s Objection through the filing of this Motion.

Page 2 of 18
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Sargeant should not be rewarded for his improper conduct and his baseless Motion should
be denied for lack of any legal support.

1L PROCEDURAL POSTURE

On February 19, 2015, Sargeant filed a putative class action suit against Henderson Taxi
alleging that Henderson Taxi had failed to pay him the constitutionally mandated minimum wage
for all hours worked. See generally, Compl.! On May 27, 2015, prior to conducting any discovery,
Sargeant filed a “Motion to Certify,” secking class action certification amongst other relief
because Sargeant had discovered that Henderson Taxi had begun making payments to its drivers
pursuant to a settlement that had been reached with Sargeant’s Union. See Motion to Certify, filed
May 27, 2015. Henderson Taxi opposed the Motion to Certify, explaining to the Court that it had
settled any and all underlying minimum wage claims with Sargeant’s Union and that its payments
to drivers were required by this settlement. See Opposition to Motion to Certify, filed July 15,
2015. After the hearing on the Motion to Certify, the Honorable Michael P. Villani took the matter
under advisement to consider counsel’s arguments and briefing. In a well-reasoned decision and
order, Judge Villani later agreed with Henderson Taxi, denying Sargeant’s Motion to Certify and
holding that the underlying claims had been settled with the Union. See Decision, filed August 19,
2015; see also Order Denying Plaintiff’s Motion to Certify Class, filed October 8, 2016.

Unable to accept that his claim had been settled by his Union, which was authorized to
settle the claim under federal labor law and basic agency principles, and desiring to harass
Henderson Taxi, Sargeant continued to litigate this baseless case. Specifically, Sargeant filed an
entirely unsupported Motion for Reconsideration, seeking certification of a class that had not been

pleaded in the Complaint on a claim that had not been pleaded in the Complaint (essentially,

! In contrast to Sargeant’s standard practice of attaching prior pleadings and other documents filed
in this case as exhibits, Henderson Taxi abides EDCR 2.27(¢) and does not attach filings in the
present case as exhibits. However, given the fact that Sargeant’s Motion will not be heard by the
designated judge in this matter, Henderson Taxi is prepared to submit all filings in exhibit form if
it would assist the court.

Page 3 of 18
RAA0245

[
[
S




1| breach of contract alleging that Henderson Taxi had breached the settlement with the Union). See

2|l Motion for Partial Reconsideration, filed October 30, 2016; see also Opposition to Motion for
3|l Partial Reconsideration, filed December 14, 2015. In his Motion for Reconsideration, Sargeant
4l also requested an award of attorney’s fees despite the fact he had not been successful on any
S|t claim. Id. at 9:27-10:3. In the meantime, Henderson Taxi sought summary judgment based on the
6|| underlying settlement of Sargeant’s claim with the Union. See Motion for Summary Judgment,
7| filed November 11, 2015. While Sargeant filed an opposition to Henderson Taxi’s Motion for
8] Summary Judgment, he did not substantively oppose entry of summary judgment. See Opposition
9l to Motion for Summary Judgment, filed Dec. 14, 2016; see also Findings of Fact and Conclusions

10|| of Law, filed February 3, 2016. After hearing both motions and considering the arguments of
11|| counsel, Judge Villani denied Sargeant’s Motion for Reconsideration and granted Henderson
12| Taxi’s Motion for Summary Judgment. See Findings of Fact and Conclusions of Law, filed
13|| February 3, 2016.

14 Sargeant filed a notice of appeal on February 9, 2016, challenging Judge Villani’s denial of
15| class certification and grant of summary judgment. See Notice of Appeal, filed Feb. 9, 2016.

16]| Sargeant did not appeal the denial of reconsideration. See id.

Las Vegas, NV 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

17 On February 7, 2016, Henderson Taxi filed a Motion for Attorney’s Fees, arguing that
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18] Sargeant had unreasonably maintained his claim after he became aware of the Union settlement.
19) See Motion for Attorney’s Fees, filed March 7, 2016. Judge Villani agreed and, on July 8, 2016,
20 ordered judgment against Sargeant in the amount of $26,715.00, which was only a portion of
21]| Henderson Taxi’s requested fees. See Order Granting Motion for Attorney’s Fees, filed July 8,
22 2016. Sargeant appealed this order on July 13, 2016.

23 On July 22, 2016, Sargeant filed a Motion to Stay Judgment Enforcement Pending Appeal.
24 See Motion to Stay Judgment Enforcement, filed July 22, 2016. Henderson Taxi opposed this
25]| motion on August 8, 2016 because Sargeant’s admissions in the motion demonstrated that a stay
26]| would not preserve the status quo, the legal standard to grant a stay absent a supersedeas bond. See
27| Opposition, filed August 8, 2016. At the hearing on this matter, Sargeant’s counsel admitted that

28] the factors a district court is required to consider in ruling on a stay request absent the posting of a
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supersedeas bond did not weigh in Sargeant’s favor and that he was only bringing the motion
before the district court because it was procedurally required before moving for a stay in the
Nevada Supreme Court. Judge Villani, thus, properly denied the motion to stay in an order later
filed on September 12, 2016.

Henderson Taxi then began the process of executing on its Judgement, including by
issuing a Writ of Execution secking to execute on all of Sargeant’s things in action, which was
served on Sargeant’s counsel on August 29, 2016. See Exhibit 1; Exhibit 2. Soon thereafter,
Sargeant filed a claim of exemption asserting that his things in action are exempt from execution.
See Claim of Exemption, filed September 7, 2016. On September 16, 2016, Henderson Taxi
timely filed an Objection to Claim of Exemption (the “Objection”). See Objection to Claim of
Exemption, filed Sept. 16, 2016. Also on September 16, 2016, Sargeant filed his motion to stay
judgment enforcement before the Nevada Supreme Court, which Henderson Taxi has also
opposed.”

On September 21, 2016, Sargeant sent Henderson Taxi a letter requesting that Henderson
Taxi agree to a continuance of the hearing on the Objection for the specific purpose of having the
Supreme Court decide Sargeant’s most recent motion for stay pending appeal. Exhibit 3, Letter

from Leon Greenberg dated Sept. 19, 2016. The express purpose of this request was to delay a

ruling on the Objection in Sargeant’s hope that the Supreme Court would stay judgment execution,

not because Sargeant needed additional time to respond to the Objection or any other non-delay

% These documents are publicly available on the Supreme Court’s Docket No. 70837. Not only did
Sargeant file a motion to stay before the Supreme Court, he also filed an appeal of Judge Villani’s
denial of his motion to stay before the district court. It is currently unclear whether an order
denying a motion to stay judgment enforcement pending appeal is proper, especially considering
that the Nevada Rules of Appellate Procedure expressly allow a party to file a motion to stay
judgment enforcement pending appeal with the Supreme Court if it is denied at the district court
level. It is also inconceivable that the Supreme Court would both (a) deny the motion to stay
brought before it and (2) overturn a district court’s decision denying a stay. For example, in
Nelson v. Heer, 121 Nev. 832, 122 P.3d 1252 (2005), though the Nevada Supreme Court modified
the standard a district court is supposed to apply in these circumstances, it did so on ruling on a
motion to stay brought before it, not an appeal from the district court’s denial.
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reason. See id. In fact, after Henderson Taxi rejected this request for a delay, Sargeant’s counsel
asked for an extension on his opposition deadline, to which Henderson Taxi readily agreed
because it did not see it as a delay tactic. Exhibit 4, Email from Calder Huntington to Leon
Greenberg, dated Sept. 27, 2016. That same day, Sargeant presented an ex parte motion for a
continuance of the Objection hearing (a motion Henderson Taxi was never presented). Motion, 9
13. Sargeant was informed that the court does not grant ex parte requests for continuance. See id.,
9 13; Affidavit of the Honorable Michael P. Villani in Response to Disqualify, filed October 17,
2016 (“Judge Villani Affidavit”), 9 7. Sargeant’s subsequent request to have his motion for
continuance heard on an order shortening time (“OST”) was also denied, but he was informed the
continuance request could be made at the time of the hearing. Motion, q 13; Judge Villani
Affidavit, 9 8. Thus, the motion for continuance was not denied, a ruling was merely postponed.
On September 29, 2016, Sargeant’s counsel sent another letter to Henderson Taxi, this
time asking whether Henderson Taxi would support a request to the district court to allow
Sargeant’s counsel to satisfy the judgment against Sargeant or to post a bond on his client’s behalf.
Exhibit 5, Letter from Leon Greenberg, dated Sept. 29, 2016. In this letter, Sargeant’s counsel
recognized that the Nevada Rules of Professional Conduct prohibited the posting of a bond or
satisfaction of a judgment for a client. /d. After receiving this letter, Henderson Taxi’s counsel
consulted with the Nevada State Bar’s bar counsel. Based on the advice of bar counsel, Henderson
Taxi responded to Sargeant that it did not believe it could ethically support a request for an
exemption to NRPC 1.8(¢) and 1.8(1). Exhibit 6, Letter from Anthony Hall, dated October 4,
2016. Henderson Taxi also stated that it was unaware of any authority allowing a district court to
waive ethical rules on an individual basis. /d. Nonetheless, on October 10, 2016, Sargeant filed his
opposition to Henderson Taxi’s Objection, in part requesting that the court waive NRPC 1.8(e)
and 1.8(1) and allow his counsel to satisfy the Judgment or post a bond on his behalf. See

Response to Defendant’s Objection to Claim of Exemption, filed Oct. 10, 2016.
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Still wanting to delay a decision on the Objection and having failed to obtain the delay he
sought through proper channels, the next day Sargeant sought to have Judge Villani disqualified
from hearing Henderson Taxi’s Objection. See Motion, filed October 11, 2016.> As such, the
hearing on Henderson Taxi’s Objection has been postponed pending resolution of Sargeant’s
Motion. As such, Sargeant has effectively achieved, through improper means, the delay he
originally sought from Henderson Taxi in the hope that the Supreme Court will stay execution of
Henderson Taxi’s judgment pending appeal.

On October 17, 2016, Judge Villani responded to Sargeant’s Motion with a straightforward
affidavit, explaining what has happened in this case, that he harbors no bias against any party in
this matter, and that he believes this Motion is based on Sargeant’s dissatisfaction with his prior
rulings. See Affidavit of the Honorable Michael P. Villani in Response to Disqualify, filed
October 17, 2016. Thus, Judge Villani has determined that he may not voluntarily recuse himself.
See id. Sargeant filed a reply affidavit of his counsel that same day. See Affidavit in Reply to the
Response to Plaintiff’s Motion to Recuse Judge Michael Villani, filed October 17, 2016.
Henderson Taxi now files its opposition to the Motion, explaining why Sargeant’s Motion lacks
any legal basis and should be denied.

III. LEGAL ANALYSIS
A. Absent a Showing of Actual Bias, Judge Villani Is Duty Bound to
Preside over this Case and Sargeant Has Failed to Show Actual Bias

Judges have “a duty to preside ... in the absence of some statute, rule of court, ethical
standard, or other compelling reason to the contrary.” Goldman v. Bryan, 104 Nev. 644, 649, 764
P.2d 1296, 1299 (2007) (quotation omitted) abrogated on other grounds by Halverson v.

* It is unclear from the text of the motion whether Sargeant is simply secking to have Judge Villani
disqualified from hearing the Objection or from any further proceedings in this case. Sargeant
titled the Motion “Plaintiff’s Motion to Recuse Judge Michael Villani from this Case Pursuant to
NRS 1.235.” But, in Paragraph 1 of the supporting affidavit, Sargeant only states Judge Michael
Villani should be recused from hearing defendant’s motion on October 19, 2016,” the date
originally set for the hearing on Henderson Taxi’s Objection, which has since been delayed.
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Hardcastle, 123 Nev. 245, 265-66, 163 P.3d 428, 442-43 (2007). In fact, “a judge has as great an
obligation not to disqualify himself, when there is no occasion to do so, as he has to do so in the
presence of valid reasons.” Id. (quotation omitted); see also City of Las Vegas Downtown
Redevelopment Agency v. Eighth Judicial Dist. Court, 116 Nev. 640, 644, 5 P.3d 1059, 1062
(2000) (reversing a district judge’s decision to recuse himself and issuing writ of mandamus
requiring district court judge to preside over a case).

Further, “[a] judge is presumed to be impartial, and the party asserting the challenge carries
the burden of establishing sufficient factual grounds warranting disqualification.” Rippo v. State,
113 Nev. 1239, 1248, 946 P.2d 1017, 1023 (1997). “Disqualification must be based on facts,
rather than on mere speculation.” /d. “[R]ulings and actions of a judge during the course of official
judicial proceedings do not establish legally cognizable grounds for disqualification.” In re
Petition to Recall Dunleavy, 104 Nev. 784, 789, 769 P.2d 1271, 1275 (1988); Millen v. Eighth
Judicial Dist. Court, 122 Nev. 1245, 1254-55, 148 P.3d 694, 701 (2006) (“disqualification for
personal bias requirés an extreme showing of bias that would permit manipulation of the court and
significantly impede the judicial process and the administration of justice.” (quotation and

alteration omitted)).

1. Judge Villani’s Determination that He Is Not Biased Is Entitled
to Substantial Weight

As stated above, judges have a duty to hear the cases assigned to them. Goldman, 104 Nev.
at 649, 764 P.2d at 1299. If judges were to recuse themselves where sufficient grounds for recusal
do not exist, motions to disqualify would become litigation tools for judge shopping. See In re
Petition to Recall Dunleavy, 104 Nev. 784, 789, 769 P.2d 1271, 1275 (1988) (“Dunleavy”) (“To
permit an allegation of bias, partially founded upon a justice’s performance of his constitutionally
mandated responsibilities, to disqualify that justice from discharging those duties would nullify the
court’s authority and permit manipulation of justice, as well as the court.”). Thus, judges must
carefully analyze the situation when a motion to disqualify is filed. As such, the Nevada Supreme
Court has explained that where “a judge or justice determines that he may not voluntarily

disqualify himself, his decision should be given ‘substantial weight,” and should not be overturned
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1]| in the absence of a clear abuse of discretion.” Goldman, 104 Nev. at 649, 764 P.2d at 1299; see
2|l also Rivero v. Rivero, 125 Nev. 410, 439, 216 P.3d 213, 233 (2009) (“This court gives substantial
3| weight to a judge’s decision to recuse herself and will not overturn such a decision absent a clear
4l abuse of discretion.”). Here, Judge Villani has determined that no grounds exist to voluntarily

5| recuse himself. See Judge Villani Affidavit. This decision should be given substantial weight.

6 2. Plaintiff’s Motion Is Improperly Based on Unfounded
. Assumptions and Conjecture
8 Sargeant’s Motion lacks any cognizable legal support and should be denied. Las Vegas

O Sands Corp. v. Eighth Judicial Dist. Court, 2016 WL 2842901, at *4 (Nev. May 11, 2016)
10| (explaining that summary dismissal of a motion to recuse is appropriate where the challenging
11|l party “fails to allege legally cognizable grounds supporting an inference of bias or prejudice ....”)
12| (citing Hogan v. Warden, 112 Nev. 553, 560, 916 P.2d 805, 809 (1996)). In Nevada,

13} disqualification of a judge “must be based on facts, rather than mere speculation.” Rippo, 113 Nev.

14{| at 1248, 946 P.2d at 1023 (emphasis added); see also Hogan, 112 Nev. at 560 n.5, 916 P.2d at 809
15| n.5 (quoting United States v. Cooley, 1 F.3d 985, 993 (10th Cir. 1993) as “concluding that

16]] ‘[r]umor, speculation, beliefs, conclusions, innuendo, suspicion, opinion, and similar non-factual

Las Vegas, NV 89134
Phone: (702) 669-4600 ¢ Fax: (702) 669-4650

17|| matters’ do not ordinarily satisfy the requirements for disqualification). However, Sargeant’s

HOLLAND & HART LLP
9555 Hillwood Drive, 2nd Floor

18}] Motion is only supported with speculation and subjective belief, not facts. As such, it should be
19| denied.

20 Sargeant’s first argument as to why Judge Villani should be disqualified is that by ruling
21{| on Henderson Taxi’s Objection he “will be deciding whether his [Judge Villani’s] own prior
22| decision granting defendant summary judgment should receive appellate review ....” Motion, 9 3
23|l (emphasis omitted). The first problem with this argument is that it relies on speculation, making it
24| an improper basis for disqualification. Rippo, 113 Nev. at 1248, 946 P.2d at 1023. Specifically,
25)| Sargeant contends that by ruling on Henderson Taxi’s Objection, Judge Villani would necessarily
26| be deciding whether Henderson Taxi purchases Sargeant’s chose in action underlying this case at a
27| sheriff’s execution sale. This purchase would, in turn, allow Henderson Taxi to substitute itself

28|l into this action as the plaintiff and dismiss this case, including the related appeal (a process
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repeatedly approved of by the Nevada Supreme Court despite Sargeant’s use of exclamation
marks to show his displeasure with this fact)." The critical fact, dispositive of Sargeant’s
argument, is that no decision on the Objection guarantees Henderson Taxi’s ability to purchase the
underlying chose in action at a sheriff’s sale. Rather, such auctions are public affairs where any
person can bid on and purchase Sargeant’s non-exempt property, including his choses in action.
Thus, one of Henderson Taxi’s competitors or some other third party could also bid at the sheriff’s
sale and purchase Sargeant’s choses in action.” They could then do with the chose in action
underlying this case in any way they see fit, including continuing to prosecute this action against
Henderson Taxi. While Henderson Taxi will certainly bid on the chose in action at the eventual
sheriff’s sale, it speculation by Plaintiff’s counsel that Henderson Taxi will be the buyer and
further speculation what will be done with the chose in action thereafter. Thus, Sargeant’s claim

that if Judge Villani grants the Objection and overrules Sargeant’s (bogus) claims of exemption

* The Nevada Supreme Court has expressly held that all “rights of action held by a judgment
debtor are personal property subject to execution in satisfaction of a judgment.” Gallegos v. Malco
Enter. of Nev., Inc., 127 Nev. 579, 582, 255 P.3d 1287, 1289 (2011). It has also routinely held that
a judgment debtor’s rights of action, including appellate rights, are subject to execution in
satisfaction of a judgment. First 100, LLC v. Ragan, 2016 WL 4546783, at *1 (Nev. Aug. 26,
2016) (Table) (holding that appellate rights are part of the choses in action that can be acqulred
through execution, stating: “Respondent has filed a motion to dismiss on the ground that
appellants’ assets, mcludmg their rights to the instant appeal, have been acquired by a third party
and that therefore, appellants have lost standing to pursue this appeal. ... we grant the motion to
dismiss.”) (emphasis added); Anfonio Nevada, LLC v. Rogich, Nos. 64763, 65731, 2015 WL
3368808, at *1 (Nev. May 20, 2015) (Table) (holding that a judgment creditor could purchase a
chose in action against himself, including appellate rights, stating: “Because the appeal in Docket
No. 65731 arises from a dismissal of the action brought by appellant, Rogich could purchase
appellant's rights in that action, and by extension, the rights in that appeal.”) (emphasis added).
>"To be clear, Nevada Rules of Professional Conduct 1.8(i) prohibits Plaintiff’s counsel Mr.
Greenberg, or anyone acting on his behalf, from purchasing Sargeant’s non-exempt property,
including his choses in action. See Nev. R. Prof. Conduct 1. 8(1) (“A lawyer shall not acquire a
proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting
for a client” except in the limited circumstances where (i) the lawyer acquires a lien authorized by
law to secure the lawyer’s fee or expenses or (ii) where the lawyer agrees to a reasonable
contingency fee in a civil case); see also Sieben v. Countrywide Home Loans, Inc., 2010 Dist.
LEXIS 139030, at * n. 2 (noting that the plaintiff’s relationship with counsel was unknown but
that if they were husband and wife, counsel may have violated his ethical duty to avoid conflicts of
interest by obtaining an economic interest in the subject matter of litigation in which he appears as
an attorney) (citing Nev. R. Prof. Conduct 1.8(i)).
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Henderson Taxi will be able to dismiss this action is pure speculation and cannot stand as the basis
for disqualification. Rippo, 113 Nev. at 1248, 946 P.2d at 1023 (“Disqualification must be based
on facts, rather than mere speculation.”). Accordingly, Sargeant’s contention that Judge Villani
ruling on the Objection is similar to acting as a judge in one’s own case is baseless.

3. Judge Villani Deciding the Objection Would Not Be Improper

Not only is Sargeant’s claim that Judge Villani should be prohibited from ruling on the
Objection because he would be choosing the appellate fate of his prior decisions pure conjecture,
even if it were not conjecture it would not support disqualification. Sargeant argues that the United
States Supreme Court has long held that “no man can be a judge in his own case ....” See Motion,
9 3 (citing Williams v. Pennsylvania, 136 S.Ct. 1899, at 1906 (2016)). While a true maxim, it finds
no application here. Rather, any decision on the Objection is independent of Sargeant’s appeal
even if it may impact that appeal.

The cases Sargeant cites, Williams and In re Murchison, 349 U.S. 133 (1955) do not
support his position. In Williams, Ronald Castille, the District Attorney for Philadelphia, officially
approved seeking the death penalty against petitioner Terrence Williams. Williams, 136 S.Ct. at
1903. After being sentenced to death, Williams attacked his conviction multiple times, eventually
discovering what he contended was undisclosed Brady material. Id. at 1904. Based on this Brady
material, the Philadelphia Court of Common Pleas stayed Williams’ execution. Id. The state then
sought to have the stay vacated before the Pennsylvania Supreme Court. Id. However, in the
interim, Castille had become the Chief Justice for the Pennsylvania Supreme Court. Id. Despite
having participated in the conviction of Williams as a prosecutor, Castille did not recuse himself
and participated in determining Williams’ case in his role as Chief Justice. /d. at 1904-05. On
appeal from the Pennsylvania Supreme Court, the United States Supreme Court determined that
“Iwlhere a judge has had an earlier significant, personal involvement as a prosecutor in a critical
decision in the defendant’s case, the risk of actual bias in the judicial proceedings rises to an
unconstitutional level.” Id. at 1910. Thus, Williams stands for the proposition that an appellate

judge cannot sit in a case where he prosecuted or assisted in the prosecution of the underlying case
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in a substantive manner. Id. Here, Judge Villani has done nothing remotely similar and is only
called on to make decisions in the case before him.

Even worse, In re Murchison “involved a ‘one-man judge-grand jury’ proceeding,
conducted pursuant to state law, in which the judge called witnesses to testify about suspected
crimes.” Williams, 136 S.Ct. at 1906 (citing /n re Murchison, 349 U.S. 133, 134 (1955)). “During
the course of the examinations, the judge became convinced that two witnesses were obstructing
the proceeding.” Id. (citing In re Murchison, 349 U.S. at 134). The judge then charged one of the
witnesses with perjury and the other with contempt. /d. The same judge then tried each of the
witnesses and convicted them based on his own accusations. /d. The Supreme Court “overturned
the convictions on the ground that the judge’s dual position as accuser and decisionmaker in the
contempt trials violated due process: ‘Having been a part of [the accusatory] process a judge
cannot be, in the very nature of things, wholly disinterested in the conviction or acquittal of those
accused.”” Id. (quoting In re Murchison, 349 U.S. at 137). Here, Judge Villani has done nothing
remotely similar to acting as prosecutor and judge.

Both of the cases Sargeant relies on in his effort to delay having the Objection heard®
required recusal or disqualification because the judge in question had actually participated in the
prosecution of a defendant and acted as a judge in that defendant’s case. Neither supports
Sargeant’s contention that a judge cannot rule on a motion because the decision may impact the
legal basis for a party’s entirely separate appeal, which will be heard by the Nevada Supreme
Court, not Judge Villani. In fact, taking Sargeant’s argument to its logical conclusion would
require judges to recuse themselves whenever their decisions could impact—mnot decide, just
impact—prior cases. This would prohibit appellate judges from making decisions in cases where
their legal decision could impact appeals of cases they had previously decided as a district court

judge. For example, if a judge made a decision at the district court level interpreting an issue of

® Sargeant’s filing of this Motion after being denied a month-long continuance of the hearing on
Henderson Taxi’s Objection demonstrates that the true purpose of this Motion is mere delay.
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law (e.g., a statute of limitations decision), that judge would be prohibited from ruling on that
same issue (though in an entirely different case) as an appellate judge because that other decision
would impact the appeal of the judge’s district court decision. In other words, because the judge’s
decision in the distinct appellate case could be dispositive of the separate appeal of the judge’s
district court decision, the judge could not decide a wholly separate case. This simply is not the
law. A judge is only prohibited from presiding in the same case in which he previously
participated, whether as a lower-court judge, prosecutor, or otherwise. Judges are not prohibited
from making distinct legal decisions in the case pending before them that may affect appeals of
their prior decisions. As such, Sargeant’s argument fails and does not support Judge Villani’s

recusal.

4. Henderson Taxi’s Reference To Sargeant’s Request that the
Supreme Court Reassign this Case on Remand Does Not Create
Bias

Sargeant’s second argument is that Henderson Taxi created bias in Judge Villani by stating
true facts in its opposition to Sargeant’s Motion to Stay. However, the “personal bias necessary to
disqualify must ‘stem from an extrajudicial source ...,”” not the judge’s participation in the case.
Dunleavy, 104 Nev. at 790, 769 P.2d at 1275 (quoting United States v. Beneke, 449 F.2d 1259,
1260-61 (8th Cir. 1971)). Thus, Henderson Taxi’s recitation of a fact does not support
disqualification, because it was part of Judge Villani’s participation in this case.

However, beyond that, one of the factors a district court is to consider in analyzing a
request to stay judgment enforcement pending appeal without the posting of a supersedeas bond is
the complexity of judgment enforcement in the particular case. Nelson, 121 Nev. at 836, 122 P.3d
at 1254. This is why Henderson Taxi referenced Sargeant’s request for reassignment: it was
addressing how complex it expected judgment enforcement to be in this case. See generally,
Opposition to Motion to Stay Judgment Enforcement Pending Appeal, filed August 8, 2016. Not
only was judgement enforcement likely to be difficult because of Sargeant’s claim to having no
assets (ignoring the choses in action he possesses and is asserting in three separate litigations), but
enforcement was almost guaranteed to be complex because of Sargeant’s conduct in this litigation.

See id. Specifically, Henderson Taxi argued: “Beyond the simple facts described above,
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Sargeant’s general conduct in this litigation and on appeal show that he will make collection of
the judgment as difficult as possible (NVelsorn Factor No. 1).” Id. at 9:19-21. Henderson Taxi
further explained that Sargeant had continued to harass Henderson Taxi and force it to incur
unnecessary attorney fees throughout this litigation. /d. And as part of this, Henderson Taxi
pointed out that Sargeant had requested the Supreme Court assign the case to a different district
court judge if remanded because he believed Judge Villani’s decision lacked “even a patina of
rationalization.” Id. But this was not the ad hominem attack Sargeant suggests, it was an
explanation of how Sargeant has acted in this case and how complex judgment enforcement would
be—one of the questions before the court.

In fact, this Motion seeking to prohibit Judge Villani from ruling on Henderson Taxi’s
Objection further supports the position Henderson Taxi took in that opposition: Sargeant will do
anything to make judgment enforcement difficult, complex, and costly for Henderson Taxi,
regardless of whether he has any legal support for doing so. Sargeant’s own improper conduct
(such as filing this Motion) is not a basis for disqualifying Judge Villani, especially when Sargeant
can point to no actual facts supporting disqualification. Dunleavy, 104 Nev. at 790, 769 P.2d at
1275.

S. Judge Villani’s Post-Judgment Decisions Do Not Support
Disqualification or Recusal

Finally, Sargeant argues that Judge Villani’s post-judgment decisions in this matter
demonstrate bias supporting disqualification. However, “rulings and actions of a judge during the
course of official judicial proceedings do not establish legally cognizable grounds for
disqualification.” Dunleavy, 104 Nev. at 789, 769 P.2d at 1275; Millen v. Eighth Judicial Dist.
Court, 122 Nev. 1245, 1254-55, 148 P.3d 694, 701 (2006) (“[D]isqualification for personal bias
requires an extreme showing of bias that would permit manipulation of the court and significantly
impede the judicial process and the administration of justice.” (quotation and alteration omitted)).
Rather, the “personal bias necessary to disqualify must ‘stem from an extrajudicial source ...,””
not the judge’s participation in the case. Dunleavy, 104 Nev. at 790, 769 P.2d at 1275 (quoting
United States v. Beneke, 449 F.2d 1259, 1260-61 (8th Cir. 1971)). As such, Judge Villani’s post-
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1| judgment rulings cannot, as a matter of law, be used to support recusal. Dunleavy, 104 Nev. at
789; 769 P.2d 1275.

Here, while Sargeant contends that he does not base his Motion to disqualify on Judge

AW N

Villani’s summary judgment decision, This is exactly what he is doing. Specifically, he expressly
5[ bases his request for disqualification on Judge Villani’s 1) attorney fee award, Motion at Y 6-10;
2) denial of Sargeant’s Motion to Stay, Motion at Y 11-12; and 3) purported refusal to grant a
continuance of the hearing on Henderson Taxi’s Objection, Motion at 4 13-14. Each of these

decisions constitutes “rulings and actions of a judge during the course of official proceedings™ and

O 00 1 D™

“do not establish legally cognizable grounds for disqualification” regardless of Sargeant’s opinion
10{] of their merits or otherwise. Id. Rather, Sargeant was required in his Motion to present facts
11f| demonstrating bias arising “from an extrajudicial source,” which he has not done, cither in his
12| Motion or his Reply. See generally, Motion; see also Affidavit in Reply, filed October 17, 2016.

131 Beyond Judge Villani’s decisions in this case being barred from being a basis from
14| disqualification, Sargeant’s false description of Judge Villani’s “refusal” to grant a continuance of

15 the hearing on Henderson Taxi’s Objection demonstrates the weakness of his Motion generally.

16| First, as explained above, Henderson Taxi refused Sargeant’s request for a continuance because
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18 time to respond or some other legitimate purpose. See Exhibit 3, (requesting continuance to delay
19| a ruling until the Supreme Court ruled on Sargeant’s Motion to Stay). Thus, Sargeant’s
20) comparison of this denial to Henderson Taxi’s earlier request for a continuance to allow it to
21
22

23

24 7 Sargeant’s counsel’s reply affidavit only addresses Sargeant’s argument that “Judge Villani’s
post-judgment proceedings in this case demonstrate a course of conduct that crecates a reasonable
25 belief that he has acted with an improper bias towards the plaintiff.” See Affidavit in Reply, Filed
October 17, 2016, at § 2. Sargeant entirely ignores the Nevada Supreme Court’s binding precedent
2% that such official conduct or personal belief, without supporting independent and extra-judicial
facts showing bias, cannot be the basis for disqualification. In fact, he “implore[s] the Court to
look beyond the facial ‘findings’ of the July 8, 2016 Order,” and determined that Judge Villani is
both irrational and illogical. Id. at 9 5. And he presents no facts demonstrating bias. See generally,
id.

27
28
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prepare an opposition is improper and inapposite, and, has nothing to do with judicial bias.
Second, Judge Villani first only refused to grant Sargeant’s request for a continuance on an ex
parte basis, as is his general practice. See Motion, 9 13; Judge Villani Affidavit, § 7. Of course,
this practice comports with EDCR 2.25: “Ex Parte motions for extension of time will not
ordinarily be granted.” Further, Sargeant’s contention that his request for a continuance was
subsequently denied is flat out false. After being informed Judge Villani does not grant motions
for continuances on an ex parte basis, Sargeant requested that his motion for continuance be heard
on OST. While Judge Villani rejected the OST request, his clerk expressly informed Sargeant’s
counsel he could make the continnance request at the Objection hearing. Motion, § 13. This is not
a denial of a continuance, just a delay in when such a decision would be made because there were
no exigent circumstances warranting an OST. Id.; see also Judge Villani Affidavit, § 8. Further,
Sargeant’s request for a continuance, again, is not proper because it is admittedly for the purpose
of delay—not to provide additional time to respond due to scheduling conflicts or any other
legitimate reason. See Exhibit 3.® As such, none of Sargeant’s arguments regarding Judge Villani’s
decisions in this case, or theoretical future decisions, support disqualification.

"

/]

1

® Again, Henderson Taxi did stipulate to grant Sargeant additional time to respond to the
Objection, a stipulation Judge Villani granted.
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IV. Conclusion

As demonstrated above, Sargeant has failed to demonstrate a valid reason for

disqualifying Judge Villani and Sargeant’s Motion should be denied.

DATED this 4th day of November 2016.
HOLLAND & HART LLP

/s/ Anthony L. Hall

Anthony L. Hall, Esq.

Nevada Bar No. 5977

Andrea M. Champion, Esq.

Nevada Bar No. 13461

9555 Hillwood Drive, 2nd Floor

Las Vegas, Nevada 89134

Attorneys for Defendant Henderson Taxi
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CERTIFICATE OF SERVICE

I hereby certify that on the 4th day of November, 2016, a true and correct copy of the
foregoing DEFENDANT’S OPPOSITION TO AFFIDAVIT/MOTION TO RECUSE JUDGE
MICHAEL VILLANI was served by the following method(s):

Electronic: by submitting electronically for filing and/or service with the Eighth Judicial
District Court’s e-filing system and served on counsel electronically in accordance with
the E-service list to the following email addresses:

Leon Greenberg, Esq.

Dana Sniegocki, Esq.

Leon Greenberg Professional Corporation
2965 South Jones Blvd., Suite E3

Las Vegas, Nevada 89146

Leon Greenberg: leongreenberg{@overtimelaw.com
Dana Sniegocki: danaf@overtimelaw,com

O U.S. Mail: by depositing same in the United States mail, first class postage fully prepaid
to the persons and addresses listed below:

O  Email: by electronically delivering a copy via email to the following e-mail address:

0 Facsimile: by faxing a copy to the following numbers referenced below:

/s/ Yalonda Dekle
An Employee of Holland & Hart 11p

9213179 1
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Abtorneys for Defendag Henderson Taxd

DISTRICT COURY
CLARK COUNTY, KEVADA

MICHAEL SARGEANT, individually and on | CASENO. A-13-714136-C
botalf of uthers similarly situatsd, DEPT. RO, XV

Plaingfl,
WRIT OF EXECUTION
¥,
L] Earnings & Other Property

HENDERSON TAX], 3 Egrnings, Order of Support

~

Pefondant.

TO THE STATE OF NEVADA - TO THE CLARK COUNTY SHERIFF- GREETINGS:
This Wit of Execution is in funtherance of eollection of a judgment, for the recovery of
money for Defondant HENDERSON TAXI (the “Tndgment Creditor™).

by

On July 8 2016, an Ovder Granting Motion for Attosseys” Pees (the “Judgment™ was
eatered by the above-entitied court in the above entitled action in favor of Judgment Creditor snd

against Plaiiff MICHASL SARGEANT (he “hudgment Debior™}, as follows:
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Post-Judpment Interest {3 (.00 ,
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. " . hey < ¢ Advertising
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Commission
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Al olaims for relief, causes of action, things in agtion, and
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ineloding, but not Hmited fo, Fighth Judicial Distriet
Court Case No. A-18THI36-C and the rights of Appellant
Michael Sargeant, in the appeal of actions filed In the
Supreme Conrt of the State of Nevads, Case Nwmubers
S¥TTI and TOR3IT,

EXEMEPTIONS WHICH APPLY TO THIS LEVY

i

Except that for any workweek, 75 percent of the disposable eamings of the debtor during that
wiek or 54 thmes the mindvmen hourly wage prescribed by section 8(a)(1) of the federal Fair Laboy
Standardy Act of 1938, 29 US.C § 206(a3(1), and in offect at the time the camings are payable,
whichever is greates, Is exernpt fron any levy of execution pursuant 1o this writ, and if suificiend
pursonal property cannut be found, then out of the real property belonging to the debtor in the
afpresaid county, and madie retian fo this will within not less than 10 dayvs or more than 80 days
endorsed.

X Fropery (hher Than Wages, The exemption set forth in NRS 2109 or in other
applicable | «‘d«mi Statutes way apply. Consult an attorney,
Earings

The amount subisct to garnishment and this weit shall not exceed for aay one
pay period the lessc r ¢ oft
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GFFICE OF THE SHERIFF
CLARK COUNTY BETENTION
CIVIL PROCESS SECTION
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3
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Ve 3 SHERIFE QIVIL NO. 16803688
FHENERRECN TAX! 3
DEFENDANT AFFIAVIT OF SERVICE

STATE GF NEVADA
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COINTY GFULARK

ALAN CHASSERANL being How duly sworn, deposes and sryr That hovshe s, and wes at sl times

herclnaftey rentioried, & dely appobsied, qualiiled and sefeg Prputy Shariil in and oy the Courdy of Clark, Sate of

WNevenda, 5 eiftzen of e Ukited Biatos, over the sgo of fweniy-otie v

candd not & party 19, o {nloreated i, the above
entitiod action; that o BTG4, ot the hour of I&IS AM. alffent 2y such Dupnty Srerill served w copyieupies of
WRIT OF EXECUTHIN - PERMENAL TROPERTY bsued o ihe above eotitfed sotfon spon the plebmifl
MICHAERYL SERGEANT semoed fiwrein, by delivering 1o st leaviag with DANA SNIEGOORE, BRG. for wid
Pl MECHARL SARGEANT, persanadly, at {90 LEON GREFNBERG, £5Q & DARKA SNIEGOURY, B8
EEON CHEENBERG, PO I%63 S JONES BOVLEVARD SUTTE E3 LAS VEGAS, NV 8338 withic the County
of Clark, St of Kovads, safd copyfcopios of WRIT OF EXECUTION - PRREONAL PROPERTY

L DECEARE DINDER FENALTY OF PERJURY UNGHER THE LAW OF THE STATE QN NEF4D4 THRAY T8

FORDGEING 88 TRUE ARL CORRECT.

DBATEDR Sugust 30, 2618,

FEVICE FEES « 32000 B
Josepd M. Lovsh ,n:jg\ th’}:t o y g

;,.:_,x.« —
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PO Box S83220 Las Vegas KV 891553228 (702} 455.5448
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LEON GREENBERG
Profossionat Corporation
Atlomeys st Law
2363 South Jones Buulevand » Swite B4

1.as Vegas, N ¥ ‘dx& ﬂ*} 146

T {702) 3836083 .
Leon {iveanbery o ' - R T Ex {721 3HR- 1827
Momber Mex mm, Californis
New York, Pennsylvania snd New Jursey Bars

Brana Seiegneki
Member Nevads sond Californda Bass

Holland & Hat LLP
9555 Hillwood Drive - 2MFL
Las Vegas, Nevads 89134
Attention:  Anthony Hall, Esq.
K. Calder Huntington, Esq.

Via Bmail and First Class Mail

Re:  Sargeant v, Henderson Taxd, A-15-714136-C
Hearing {(Chambers} of October 19, 2016
on judgment execution

Dear Counsel:

1 am in receipt of your objections to Michael Sargeant’s claim of exemption
from judgment execution, filed by your office late on September 16, 2016 and now
soheduled for the above hearing. T write to regquest your consent 1o a cominuance
or stay of that hesring.

Asyou are aware, on September 15, 2016 1 filed a motion with the Nevada
Supreme Court seeking a stay of these proceedings pending the resolution of the
two pending appeals. It would advance judicial efficiency to allow the Supreme
Court to hear and decide that motion before burdening the district court (and the
parties) with further briefing, and a decision on, the issues raised in the objections
vouy office has filed. I the Supreme Court grants such a stay until it resches the
merits of those appeals your offiee’s objections will be rendered mout and there
will be no need for the district court to decide the issues mised by your office’s

Fagelof 2
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objections, I i dontes that stay the distuict court will then consider, and resclve,

the issues presented by vour otfice’s objections.

We can agree to a continuance for a specified laaited period of time,
perhaps 30 days, to awail a decision from the Supreme Court on the pending
motion, Or we can agree upon some broader form of continuancs or stay. Lam
open to suggestions,

Please be kind enough 1 provide a response to this request by 5:00 pan

tomorrow, Tuesday, September 20, 2016, If defendant is unwilling 1o consent to

any suoh continuance o stay, on any terms, 1 would appreciate the same being
cenfirmed, which canbe done vies beie

SHIE ?*MSEK hasit i

3 i \mmai G pmhm LF
advance for the courtesy of prov i{issw aue §; a prompt Tesponse,

{ remnain,

~

Vepy truly yows,
f )

3
‘,‘w‘?‘
r "
o

K4

Seon Groer hsa:rg{M‘_;“___l_*\\_.

Page 2of 2
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From: Calder Huntington

Sent: Tuasday, September 27, 2016 1:45 PM
To: 'Leon Greenberg'; Anthony Hail
Subject: RE: Sargeant v. Henderson Taxi

leon,

We have no problem stipulating to an extended briefing schedule such that your opposition is due on 16/10, with an
email copy to us by 5pm on 10/10, and our reply being due 10/17.

R. Calder Huntington

Holland & Hart LLP

9555 Hillwood Drive, 2nd Floor

las Vegas, NV 89135

Phone {702) 222-2508

Mobile (702) 743-0119

Fax {702} 823-0335

E-mail: rchuntington@hollandhart.com

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. if you believe that this email has been
sent to you in error, please reply to the sender that you received the message in error; then please delete this 2-mail.
Thank you.

From: Leon Greenberg mailigwassiaw@hotmailcend
Sent: Tuesday, September 27, 2016 1:02 PM

To: Anthony Hall; Calder Huntingion

Subject: Sargeant v. Henderson Taxi

You have already confirmed vour refusal to consent to any continuance of the 10/19 hearing.

{ am now requesting vour consent to a continuance of responsive papers from 10/3/16 to 10/10/16. § will have a copy
of the same sent by email

to you directly by 5 p.m. on 10/10/16. Please advise if you will so

consent.

Leon Greenberg

Attorney at Law

2965 South lones Boulevard #E-3
las Vegas, Nevada 82146

{702) 383-6085

website: overtimelaw.com

RAA0271
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Member of Nevada, California, New York,
New Jersey and Pennsylvania Bars
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LEON GREENRERG
Attorney at Law
2985 South Jones Bovlevard ¢ Suite BE-3
Las Vegas, Nevads §9146
{702y 3836085
Leon Greenberg Faxe
Sdeanbeyr Novada, Califomia
Mew Yook, Penasyivania and New Jersey Basg
Adpiited o the United States Distriet Cowt of Colorasdo

% ~i
B

A5-18

o
-.~!
-

Lors
Pt
ot

Danx Svsegockl
Menmber Nevada sod Califomia Bam

September 29, 2016
Holland & Harg LLP
4555 Hillwood Drive - 2¥ FL
Las Vegas, Nevada 889134

Attention: Amthony Hall, Baq.
R. Calder Huntington, ¥sq.

Via Bmail and First Class Mail

Re:  Sargeant v. Henderson Taxi, A-15-714130-C
Offer to satisfy judgment of your client
Henderson Taxa subject to approval by the court.

Dear Counsel;

_ [ write to advise that T am willing, subject to approval by the court, to satisty
{ar post a bond for) the judgment rendered by the distriet court in favor of your
olent in this matter and against my client, Michael Sargeant. As you are aware, in
ight of the relevant provisions of NRPC, I cannot properly perform such actions,
and would not attempt to do so, without approval from the Court.

Please advise me whether your client wounld support my request that the
district court approve of such actions which would assure your client of payment,
in full, of its judgment {or at least do so unless it is modified or reversed on

appead).

1 remain,

Very truly y LS,

RAA0274
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Anthony L. Hall
Phone (775) 327-3000
Fax (775) 786-6179
ahaft@hollandhart.com

HOLLAND&HART

October 4, 2016

VIA E-MAIL (svavelawanhotmall.cond)

Leon Greenberg, Esq.

Leon Greenberg Professional Corporation
2965 Sonth Jones Boulevard- Suite E3
Las Vegas, NV §9146

Re:  Sargeant v, Henderson Taxi (A-15-714136-C) — Letter of September 29, 2016
Dear Counsel:

We are in receipt of your letter dated September 29, 2016 (“September 29 Letter™), in
which you inform us that you are willing, subject to court approval, to either satisfy or post a
supersedeas bond for your client in relation to the judgment Henderson Taxi obtained against
him in the above referenced matter. In this September 29 Letter, you requested that we advise
yvou whether Henderson Taxi would support your request to the district court to approve your
satisfying the judgment or posting a bond on your client’s behalf.

It secems you are aware that Nevada Rule of Professional Conduct 1.8(e) and (1) prohibit
you from satisfying Sargeant’s judgment and from posting a bond on his behalf. (Other ethical
rules may also prohibit such conduct as well.) Thus, given your request’s unique nature, we
reviewed and went so far as to contact bar counsel for advice. Based on bar counsel’s advice and
our analysis, we do not believe we can ethically agree to support any request you make to the
court in this regard. Further, while we recognize you are proposing asking the court to waive
these ethical rules (and any other applicable ethical rules), we are unaware of any awthority
allowing the court to waive rules of ethics. Thus, we do not believe such a request would be
appropriate, but you are, of course, free to make your own analysis of that issue. Nonetheless,
based on the ethical rules, we cannot ethically support any request for permission to violate
ethics rules.

Sincerely,

/s/ Anthony L. Hall

Anthony L. Hall
of Holland & Hart wie

ALH:RCH/mf

8884328_1

Heltand & Hart e Attorneys at Law

) 327-3000 #awx (775) 786-6179 www. holiandhart.com

Sddvees 5441 Kletzl'e Lane, Second Floor, Reno, NV 89511

Aspen Billings Boise Boulder Carson City Cheyenne Colerado Springs Denver DET‘UI“I' Tech Center Jackson Hole Las Vegas Reno Sait Lake City Santa Fe
Washingten, D.C.

{775
3

RAA0276



N

o o0 =1 N Lh

BAVID BARNER
CHIEF DISTRICT JUDGE
DEPARTMENT 18

rl

Electronically Filed
11/28/2016 12:00:30 PM

ORDR | Qi B Hmm.-..

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually and on
behalf of others similarly situated,

Plaintiff,

VS. CASENO. A714136
DEPT NO. XVII

HENDERSON TAXI,

Defendant.
/

ORDER DENYING PLAINTIFF’S MOTION TO RECUSE JUDGE MICHAEL
VILLANI FROM THIS CASE PURSUANT TO NRS 1.233

The Court, having reviewed Plaintiff’s Motion to Recuse Judge Michael Villani from this
Case Pursuant to NRS 1.235, and all related pleadings, finds the matter is appropriately decided on
the pleadings and without oral argument pursuant to EDCR 2.23,

Plaintiff asserts disqualification of Judge Villani is appropriate for the following reasons: (1)
the act of deciding Defendant’s objection to Plaintiff’s claim for exemption from execution puts
Judge Villani in a position to decide whether his prior decision granting Defendant summary

judgment should receive appellate review, “violating the maxim that no one can ever be a judge in

RAA0277
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CHIEF DISTRICT JUBGE

DEPARTMENT 18

his own cause”': (2) Defendant has acted to cultivate Judge Villani’s hostility towards Plaintiff by
“gratuitously and unnecessarily” advising Judge Villani Plaintiff’s appeal brief secks reassignment
of this case upon remittitur’; and (3) Judge Villani’s course of conduct in post-judgment
proceedings “evidences a level of irrational bias and prejudice against the plaintiff that requires his
recusal under the Nevada Code of Judicial Conduct.™

NRS 1.230 provides the statutory grounds for disqualifying district court judges. A judge
shall not act as such in an action or proceeding when the judge entertains actual or implied bias.*
The Revised Nevada Code of Judicial Conduct (“NCJC”) provides substantive grounds for judicial
disqualification.’ Pursuant to NCJC 2.11(A) a judge shall disqualify himself or herself in any
proceeding in which the judge’s impartiality might reasonably be questioned. The test for whether
a judge’s impartiality might reasonably be questioned is objective and courts must decide whether a
reasonable person, knowing all the facts, would harbor reasonable doubts about a judge’s
impartiality.6

A judge is presumed to be impartial and the burden is on the party asserting the challenge to
establish sufficient factual grounds warranting disqualiﬁcation.7 The Nevada Supreme Court has
stated that “rulings and actions of a judge during the course of official judicial proceedings do not
establish legally cognizable grounds for disqualification,” and “[t]he personal bias necessary to
disqualify must stem from an extrajudicial source and result in an opinion on the merits on some

basis other than what the judge learned from his participation in the case.” Disqualification must

!Pl.’s Mot. to Recuse Judge Michael Villani from this Case Pursuant to NRS 1.235 2:10 (Oct. 11, 2016) (internal
quotes omitted).

*Id. at3:10-15.

3 1d. at 3:25-27.

4 NRS 1.230(1)-(2).

5 Ybarra v. State, 127 Nev, 47, 50 (2011).

® Ybarra, 127 Nev. at 51.

7 State v. Rippo, 113 Nev. 1239, 1248 (1997).

3 In re Pet. to Recalf Dunfeavy, 104 Nev. 784, 789-90 (1988) (internal quotes omitted).

2
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CHIEF DISTRICT JUDGE

DEPARTHENT 18

be based on facts and not on mere speculation.” “Rumor, speculation, beliefs, conclusions,
innuendo, suspicion, opinion, and similar nonfactual matters do not ordinarily satisfy the
requirements for disqualification.”"”

The Court finds that Plaintiff’s grounds for disqualification lack merit. The issue of Judge
Villani ruling on an objection to a claim of exemption from execution does not put him in a
situation similar to sitting as an appellate judge over his own lower court decision, and it does not
put Judge Villani in a position of directly deciding whether there will be appellate review of his
decision to grant summary judgment in favor of Defendant. The facts set forth by Plaintiff for this
ground are simply too speculative to support disqualification.

Plaintiff presents no evidence Judge Villani has a personal bias against him which resulted
in decisions on some basis other than what Judge Villani learned from participation in this case.
Plaintiff’s counsel acknowledges the claim of improper bias or hostility “arises solely from [Judge
Villani’s] exceptional and unprecedented, post-judgment order of July 8, 2016, where, without oral
argument he granted [D]efendant’s post-judgment motion for attorney’s fees of $26,715 pursuant to
NRS 18.010(2)(b).”"" Plaintiff’s counsel also contends that Judge Villani’s order of July 8,2016,
“is only reasonably explained as the produgt of some forn1 of irrational or illogical bias or prejudice
towards the plaintiff and/or his claims, irrespective of whether Judge Villani harbors any overt or
conscious partiality or personal bias in these proceedings.”12
Although the Nevada Supreme Court has repeatedly held that under these types of

circumstances rulings and actions of a judge do not establish legally cognizable grounds for

disqualification, Plaintiff asks this Court to find “a level of irrational bias and prejudice against

® Rippo, 113 Nev. at 1248.

©1d.

'' Aff. in Reply to the Response to P1.’s Mot. to Recuse Judge Michael Villani from this Case Pursuant to NRS 1.235
2:9-12 (Oct. 17, 2016).

* Id at 4:7-10,

RAA0279




18

19

20

. « ot L , e\!': LRt N e )
Plaint{ that requires recnsal under the Nevada Code of Judicial Cenduct,™™ The Court finds ne
legal basis for disqualification of Judge Villani based on his rulings and actions during the course of

official judicial proceedings in this ease. The Court furthey finds that Judge V iHani"s fknowledge

 that Plaintiff scels reassigmment of this case as part of his appeal o the Mevada Suprame Court is

ant & Tegally cognizable gronnd for disqualification.
Judge Villant states be has no acteal or implied biss or prejudice for or against either party
fn this maiter and his deeisions in this case have been the resulf of critical legal sod Tactus! analys

taised o the evidencs before hins anid not asa rt:suli of partiatity or personal bias in faver of any

,pmfi;-‘ ludm: Villani also states that if be believed he could not be i’%ﬁrﬂr}d impartial to any Hgans

or aitorney in this maiter he weuld voluntarily recuse himself " When a judge determines not
volantaly disqualify himself, as is the situation here, the decision should be given sebstantial
welght and showld not be nvertumed in the absence of g clear abuse of discretion.”

The Court finds that a reasonable person, knowing all the facts, would not harbor reasonable
donhis sbout Tudge Villanis impertiafity. The Court further finds that Plaintiff states vo legally
.c.r_ugnizahie grounds justifying the disqualification of Judge Villani,

Now; thereforg, itis hereby ORDERED that Flaintiff"s Motiou to Recnse Jndge Michael
Villani from this Case Pursuant to NRS 1.235 is DENIED. |

* day of November, 2016

PATED ths

DAVID BARKER
CHIEE DISTRICT COURT JDGE

Hps s\-_h:si:. ;‘_c» 1}';.‘&32!15;5‘ Jud ’.\-:iich;ac&' \*‘ ELmi rwm th;x ( ase | Lnumz o .«i«
AT m
!{3 at i
¥ Qe + AR in Reply R pm 3 m PL’s Mot o Recose fudge Michae! Villani fron this Case Parseant ty

MRS .23

D8 3812 {Oct. 17, 20162,
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Order was electronically served thriugh te Bighik
Fudicad Pstrict Court BFP syaem or Hand delivered,
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Leon Geeenbang, Bsq
Darvs Srdegocki, Bs
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expecterd to appear for him in the future in this case, are Dana Sxiegocki and Leon

Dated:

July 27, 2016

Cireenbery of Leon Greenberg Professional Corporation,

&mpu mm submitted,
87 rreenbery
Leon. armeﬁhur& Esq, (Bar #3094)
A Professiondd Corporaton

"‘%m 8. Jones Blv ii.e %m*e B-3

RAA0101
Docket 69773 Document 2017-10247




NRAP RULE 17 ROUTING STATEMENT
Thigappeal, fn compliznce with NRAP Rule 17, {310 be heard and decided.

by the Nevads Supreme Court pugsuant o NRAP Rule 17 (2 (13) as itraises as it

pringcipal fssue at %ﬁ\stma\am«?mm‘s%ei“i;*stmxpg sion involving the Mevada

Constitution, Specitically, this appeal concerns Subpart (B) of Article 13, Section

16 of the Nevada Constitution {the “Mininum Wage Amendment” or “MWA™)

vanferning on Nevada employess the right to recéive cevtain minimein wages and
restiicting the watver of thatvight. Tt raises 4 question of what conduct by 4 labor

union can cotstitute 1 valid walver of those mintmusm wage rights. Halsoralsesa

questton oUwhether a nen-judicially supervised settfoment between an eraployee

aned anemplover of an MWA claim s valid or & void as a waiver of minimam

ghis prohibited by the MWA, Neither of those guestions have previously

beer addressed by the Nevada Supreme Court,

i
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JURISDICTIONAL $TATEMENT
Thig Court has-junsdiction over this appeal because i i an appeal oof a finad
Judgroent, The Ovder granting summary judgment and constituling a final
i minmem was entersd by the Distiiot Court 1 this cass on Febroary 3, 2016 and

Notios of Enivy of the same served by slecteonic delivery on February 15, 2016,

The Notiee of Appeal was sorved and filed on February 9, 2016,

STATEMENT OF IS5UES PRESENTED

Amendment or “MWA”) goarantees 2 minimum wage to Nevads employees, This
appeal concerny the district court’s application of the first two sentences of Subpart
(R of the MWA which state

The provisions of this section [the M‘\X*"_*[ n‘s.;-;}_r aot be walved by
ggrecment between an individual employee and an somplover. c&ii of
the provisions of this section, ov any g)m hereof, may be watved in g
bona fide collective szgazm:‘a a*:memuv: bt msiv if the watver Is

explicitly set fith in such agreement in clear and mwxﬁ}wmmx LSS,

ai

If thedistrier court evred in applying the foregoing requirements of the MWA this

Ceurt will also bave to consider whether the district cotiet areed in denying elass

RAA0112
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esrtification and other rehief requested under NRCP Rul

The specific questions this Court is called upon fo-amswer are:
{1} Cana collective bargaining sgreement’ s (CCBA’S™) grievanve

resolution process fermihate 8 emiple

i bringa MWA awsuit for

If the Court answers question {1} inthe affivmative, it must also.answer the

following question:

{2)  Cansuch a UBA grievance resplution terminate an employes’s right 1o

prosecute thetr sarlier filed MWA lawsuit when (3} The CBA states that disputes
ivolving the employer™s complisncs with any lew must be “decided only by a

court of law of competent jursdiction™ and not thzemf%i the CBA s grisvanse

provess; (b) The CRA states that no grievancs resolution shall “have retroactive
effect in any other case;” and (¢} The grievanceresolution does not mention any

waiver of, or change W, either of those UBA provisions?

H the Cowtanswers questions (1) and {2) In the affirmative, it must alse

answer the following question

Xy
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{3y Did the CRA grievancs resolution in thix case, pursuant to its rms;
fully settle the MWA clabns of Henderson Taxi’s (“Henderson's™) taxi dedver
settfement?

Wikie Courtangwers any of the foregoing thyee guesti

must alse mswer ong or both.of the following two questions:

{4)  Wis the distriet court correct izii"ifa.{:}};@fiiiig that the acknowledgnents:
Hendersorsecured from somte of s taxi drivers, stating they had been fully
conmpensated for any unpald mintoum wagss owed to them, were valid?

i*) Was the distuiet cowt covrect in denying class cartification and other

rediof under NROP Rule 239

Xy
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STATEMENT OF THE CASE
The appellant, Michael Sargeant (*Sargeant™), filed this case on February 19,
2015 in the Eighth Judictal Dishiet Court, alleging in s-class action complaint f

that Henderson failed fo cowipensate Wi and a class of sindhurly sivwgted taxi

drivers with the minimum wage required by the MWA, AA 70

On Mareh 19, 2015 Henderson answey t:d Sargeant’s complaint sad dended

all allegations that it owed Sargeant or any of 18 taxa dvivers unpaid smininn
wages. A& 8-15 On May 27, 2015 Sargeant fHed 5 motion forclass certifieation

and other relief which was opposed by Henderson, AA 16-276. On October 8,

2013 the district court entered an Order denying that motion. AA 318322, On

opposed by Bargeant,  AA 355-368, 392-402, On February 3, 2016 the distict
court enterad an Ordey granting Henderson's motion for semmary judgment. AA

413-418.

! Referenced page numbsers of Appellant’s Appendix are referred o 3
SAAY
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STATEMENT OFFACTS

Sumuary of Facls

Approximately one mosth after answering Sargeant’s class actiom complaint

Hendeérson begam 2 cosvdinated campaign bo bypuss Bar, zeant’s gormset, and the
Judicial system, and secure direet settlements of the class claims by the over 1000

- taxi driver class members. Tt did so under the ditection of its attorneys and without
any advance adviserment 1o Sargeaat’s counssal or the districtcourt. It did so by
f«gmi;m: fhe clags members letters misntioning this cuse and su tating it was brought
by attorneys seeking “to Hine their wn pockets rather than 1o fruly beped
individuals like you™ AASL It agked cach olass member 10 exchange for
"gm}éz'netﬁ_k:éii,%:;;i ated by it it an unknown maniér, (o exeoute an acknowled ginent’

g f};ie.:j,-';h e begn miiy mz&l all of the s*zzmmum WRgES ﬁza Y may have been

owed by Henderson, AA S1-82, 57, A sulstantial nugortty of the elassmenbers

exseuted those scknowledgments, AA 192-193,

Henderson, when advised bv '\iz

irmproper; ignored suel counsel’s request that it engage In atransparent, and
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Jodictally approved, process to resobve the class members” minimum wage cladms,

AA 39-61. Instead 1t offered Sargeant, In-exchange for a dismissal with prefudics

of tiis case, a 85,000 dampges payis) o, anamonnt greatly i excess of the $107.23

payment by his atiomey of $24¢

Sargeant dechined that settlement-and dismissal proposal, Henderson secured a
solution” with itstaxt defvers” union. of s “grievance™ that it bad rejected 11

mmonths earlier, AA 2727 267, The districtcourt later granted Henderson summary

judgment, finding the grievance resolution settled all MWA colaims of Hendersow™s

tawd drivers, including those of Sargeant and the other taxi drivers who never

signsd gny adknowledoment of accepted any payment from Henderstin AA 413~

Detailed Statementof Facly

Sargeant way eimploved by Hemderson as 8 taxid diiver uiti] approximately

P AAL

3

272, the grievance resolution, bears no excoution date buf the fax
“;r-;;s;fwm:%-s M sgmm% at the top of the page indicates it was faxed from the urion on.
Fune s, 2015,

i
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July of 2013, AA B OnJune 26, 2014 this Court issued its opinion i Thomas

w Nevada Yellow Cab, 327 PJ3d 518 (2014) and found that taxi deivers in Nevada

vers, filed a grievance withy Henderson on July 16,

g

2014 porsuant to is CBA with Henderson,. AA 195, 2

OnJuly 30,2014

Headerson dended that grievince, AA 267,

The Hendersor OBAs grivvanece procedurs grants the TTPEY the right to

have any grievance notceoperatively resolved to it satisfaetion determined by an

arbifvator,. AAZSG2 There is no-evidence that the ITPEU etther threatoned to

or attompted to proceed with arbitration of its Frigvance after it was dented by

Henderson.

in Febroar ¥ i‘«? 2015 Sarceant Hlad his class action lvwsull formintnm

%

Wages with Meuderson answerin g:ﬂn same on March 19, 20135, AA 118

O April § 2018 Henderson, preswmably under the advice of its counsel but

without nofice to Surgeant’s counsel or the district court, mailed or delivered by
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Huined letiers to pver 1000 of 1t current and formier taxi deivers, the putative class
members. A& 197 Thoss letters acknowledged, withouwt naming Sargeant, the
existence of this lawsuit,. AASL They slso slated that "in these types of
lawsuils, the attorneys are the ones who win, tot employess oreompanies, and they

™

%*vrma:t case alter ke “(',\?EIW 1 ge ‘i?_,‘@’iﬂ;&._,,

i own pockels vather than
to truly benefit individuals like you™ Ld The April 8, 2015 letters do not mention
ALY grievanee with the ITPEU, only i‘}f.,ii?ii{“ﬁ‘imf‘ that Henderson had “discussed”
the minkmom wage fssue with the union and was “on the verge of a policy change”
when this lowsuit was fled, &

Henderson™s April 8, 2018 lotters state that @ had determingd the class
member would be swed a specifled ameount of vapaid minimom wages, f this

Cowet's decision in Thomny wade the MWA spplicable to taxi dedvers for g two

VY "§_;{€*Ri§.§;‘.i“§(;}?§3.,» ‘S iy
i ﬁite‘m SeT zt m 4@.‘ formes

3@10 W .:,t-ﬁgi}},_"‘:'ﬁii% rm':;m_ aver i.ﬁi}{} ta'x_;s i(i:z. {Vers.

5
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yeayperiod prior o June of 2014, 7 Henderson did ser make those pay
fts currently employed taxi ditvers by adding them 1o its normal payroll payments:
Tt prepared separate checks that it gave o its current, aad former, taxidrivers only
after they signed “acknowledgments™ that they were receiving all minimum wages
owed to them, AA 57, Tt former taxi driver employees wers old in the letters
matled fo them *[1f vou wish to receive the check; please xign and dats the
enclosed acknowledgment and relurn 1010 us weing the selt-addressed, postage-
prepaid snvelope {also enclosed).)” AA 6869,

The “acknowledgments” Henderson secured from the taxi drivers included

Uty

an “affinmaiion” that the »ssg:mm.s taxi driver

~dcluding this payment, has been
paid all compensation, including wages (ocluding minimum wage)” that they “may
have been entitted” from Henderson,  AA 57, Henderson alleged in ity brief wo the

district court, but did not eorvoborate through any declaration, that class members.

oould sign a different “acknowledgiment” containing no such “paid all mintmum.

wages’ »affirmation. AA 127128, 276, No sxecuted “non-affirmation”

acknowledgments exist and “a substantial wedority™ of the chiss members signed
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acknowledgmenss affivening they had been paid all minimum wages owed to them,
AA 338-339, 192-19%,

O Aprib 17, 2015 Sargeant’s counsel, upon becoming aware of Hendersons
f\;mi L 2015 letters, wrote to Hendevson'scounsel. A& 59-61, It advised.
Henderson i was acting improperly; and would be subject to s sangtions, by seciing
norudictally supervised releases of the class members” minimum wage claims.

&, Sargeant’s counsel invited. Fenderson, i lieu of fading a motion for sanctions,
tywork e§{3§3§3§g§.t.§xfe‘§}f to remedy 18 fmpropey conduct awd undertake o transparent,
and judiclally supervised, process to resolve trose mintroum wage claims.

O May 8, 20135, Henderson’s counsel correspanded with Sargeant’s
counsel. AA 63, Hendersom did not aceept Sargeant’s sounsel’s invitation of Apil
17,2015 Instead Henderson offered Sargeant, individually, a settlement of $5,000

{while also stating he was only actually owed $107.23 in vnpaid minimur wagesy

and his counsel 320,000 in attormey s Tees and costs, i exchange foré “dismissal

"

B,

with prejudice of the pending setion.” J

Um May 27, 2015 Sargeant filed bis motion i olasy ceriification, sanestions,

il
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ard othervelief, AA 16121 On June §, 2015, Henderson seoured from the
ITPEL a written agreement (the “grievancs resolution™) confirming that it was
entering into a reselution with the ITPEU of the grievance Henderson had dented

in July of 2014, AA 272, The grievance resolution states, in s entirety:

& otk ,;ts:‘«* i}’%w's.nmg agreein : , _
\E L-CIO and Henderson Taxi, the {TPELL i}i“"i‘} U %Yf‘sil‘\'é:&% ‘h issue (}f
Heoderson Taxils i{z._;_mz o pay at least the state minimum wage under the
anendnensie *‘he 'Wé:‘%’-'ada iazzxumums o be%mi ‘Gi the Im eaindng Unit,

tzi‘zg;fi)‘ﬁnwimv ‘imm iw iiuuiuqmz Lﬁxx mmiu thr.. vncwm:e pursuant 1o
eution XV ofthe CBA:

- shall pay at least the stale minimumavage on g going
’ig;“\xmd hss;m and
Henderson Tax .
's:sm&g, all roas ._zzbie aﬁmiix *Quwmgxm t\a a§§ stozmm* taxza”’
,mmimeﬁ dmma the gmor iw:s VERT ;m md th ﬁ:mz enee E\nt‘&’s’ &

l%im.‘i?

-ﬁ@kii(}%&-‘i@‘ig_gm}m 8
employees and give &

individual driver qm» RLer the am@um imﬁ tui b’y He néci\m}
Taxi,

"h&mamm IS § eson T
18] and state Liw as .:mp?un ste§ hmu JETE

pe

P

TIPEU/ OPE

* The one pags grievance ! resolution, presumably drafted by
contatns no signatus :date or execution date. The fax tra
topr inddicates it was tmmsmttc,d from the ITPFRU on §6/051

Henderson,
sion history ot the

w
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ba mimuw agreement. Pm\mm to Artiele XV, Section 15.7, this resolution

Henderson 1o pay minimum wages under Nevada law, A4
congerned with theamount { pw:ema se) of the taxidriver’s “hook™ (fares collected
Seetion XV (Grievancey of the CBA seis forth & process for resolving

grievances and defines a grisvance as follows:

131 'x <‘fi°sex-'a:zw 19 {ic imuﬁ a8 8 a.h;m or dix;}u‘it by an dﬁfﬁgiﬂ ee, or

At 1EE 'ﬁzm ﬁmxe redating oy the by xtraiu,'s,s_{} i_g_;,ﬂh_s.ut.
;ms.s m\) 8. Xf\ 254,

11 also Hinits the scope of any grigvance resplution by providing 'tii‘a;i;.
PSR The tesolution of a gricvance shall not be piy
have retroactive effect inany other case. %\235

The OBA also sxvludes from #8 grievimee procedord dispotes that are based

upon any taw, ag Section XVIH (Miscellansous) of the CBA provides:

.“__‘.tmsi m} LI% %m»aa ui TR0, uex::;& <: }im‘. re E ﬂton
»‘am u@? Ao e}%*sm.h Ia ,am:i gm}

9
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not b subjoet (o reso _
XV {Arbiisst ' wall be dectded ondy

The CBA coritaing no form waiving any rights gra
¥ . : £ ,, pE S AR v

Las Vegas taxi-companies, as part of g CBA withy annther anion and not the TTPEL,
have seeured CBA language that mclear- and unambiguoos torms waives their
drivers” tights uiider fhe MWA, AA 309310, No cotuparable agisemens between
Hendersom and-the ITPEU exists.

SUMMARY OF ARGUMENT

The disteict court’s accord and satistaction fnding wag
in errer as the CBA did mot “clearly and unambiguonsly”
altow the taxi deivers” MWA rights to be limited by

3 CBA grievanes reselution, |

The MWA grants emiployees a tight to sde for unpaid minimum wages in
Wevad's courty and prohibitg agreoments between individual emplovees and
employers that waive any right granted by the MWA. It only allows such o waiver
of MWA g, i full orin ‘part, '.,i3\3{:.3:1{{{333.%__?{&.{;3-.:::ig}:;i:‘.iﬁ:i"f mxpim ces 1o proseciils
MWA claims in Nevada’s courts, to be made 4 “clear and smambiguous terms™ in
a CBA. The Henderson CBA conmtams nio wavier, nuch less one Mo elearand
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unamibiguous terms,” of any MWA vights, Novdid the CBA authorizs the
resofution of MWA elaims, or Sargeant’s previously filed MWA lawsuit, through

s grievance and arbitration provsss, Itenprassly prohibited the resolutioncthrough

that pro

of any claims arising under anv faw; stich as clabms under the MWA;

As o result, no “pevond and satisfaction and settlement of P drivers’ MWA

claims, or Sargeant’s earhier filed lawsuit, could arise from the Henderson

TaxiITPEU grievance resolution and the district cotit’s contrary Sading was

STIDRCMIES,

The district court’s accord and satisfaction finding Is not supporfed
by the terms of the srievance resolution npon which it was based.

e

Azzuniing, arguende, hatunder the CBA the TTPEU coudd have endered inte
an aceord and satisfaction of the Henderson taxi drivers” MWA rights, the district
court erred by concluding that the grisvance resolution constituted such a

o538

settlement, The grisvance resolution is silent on the MWA claims that any

individual Henderson taxi deivers might bring, or in Sargeant’s case bad alveady
elested o bring, in Nevada's courts. It states the ITPEU wis considering “this

matier formally settled under the eollestive bargaining agreement™ pursient to

it
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“state Taw as implemented theough such collective bar uamna sgtesment.” Tt then
vefers to such resolution as “final and binding™ pursuant to the grievance resolution

provisions of the CBA.

The grievance résolution wis between the TTPEU and Hendeison as to

e

whstever n g, i1 any, ariee vnder oy e “implemented™ by, the R A snd the

CBA’s grievance procedure, It is completely silent onvresobving any legal rights

sed by the faxt dm SES mdn Adually and sot throu s“ix orasa tesultofthe

CRA. Such stlence cannot be construed as a seitfoment terminating thevightof
Henderson’s taxt drivers to bring sult under the MWA fo Nevada's Comts{oras s
sefflemant of Sg rgeant’s Tawsuit filed prior W that grievance wwiui;m}

The district court evved in failin g to yvoid the clasy menber
“acknowledgments™ and in denying class certification and the
gther relief reguested by Sargeant,

The district court erred In denying Sargeant’s request ti void the “paid all

minimuwm wages owed” acknowledgments Henderson secured from the class

members. The MWA, by prohibiting individua! employes dod employer

rgreements waiving iis protectinns, renders such coercive and non-judicially
;:5
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supervised “paid i P ngresments vaul. 1F the MWA does not render all non-

judicially supervised releases void i nwust-at feast do so, as in this case, whew there
is no dong fide settleent of a disputsd MWA clainy Heoderson™s seleases are also

voiid because they were obained ihmwrh migleading, and non-judisially approved,

RORT {Vi ve GOIMNI "iii”

1ons with the potential class members after Sargeant™s class

acton MWA lawsuil had been filed.

The district court erted in finding that the need to make individualized

leterminations required a deniad of Sargeant”s motion for class cetifivation and

other refief. Such finding, to the extent # was based upon the class merber

acknowledgmentis secured by Henderson, i inervor as those acknowladgments are

vioid and without legal effect. Such finding, ty the extent iU was Based upod 8 need

tornmke individualized determinations of each chiss menther’s health benefiis

taxd drivess justas to clabms urder the Mlower tier™ aud Yhealth bengfits provided”

seertificatio

exixt mwto how the olass members” health benefitstatus showld be determined; thers
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a3 evidence that o class resoluation frivelving the higher tier “no health benetfits

provided™ minimum wage would reguire individualized determinations; and

ssion and ynder s own

Henderson hag aleeady, using the information @ iy poss:

caleulations, deterimined that over 10080 of I8 toxi drivess are vwed nunisnam

wages fors two year period,
APFLICABLE STANDARDOF REVIEW

ent 1o Hendesson &

The district court’s decision gx&;}.ﬁig}g sumiary judgm
the-district cowt’s findings. Wood v Sgfeway, Ine, 121 Nev. 724, 729 121 B3d
26, 1029 (2003). Suramary judgraent s only approprigts when the pleadings and

other evidenve dicates theve is no genuing digpuie as wrany issues of matarial faot

reviewing a decision granting summary judgment, the evidence, and any teasonable
infersnces deawen from it nuist be viewsd ina Heht most favorable to the
sonmoving party.

The district court’s dentad of Esar seant’s motton | for class cerfificafion 4
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reviewed forat sbuse of discretion. Shuette v. Beiser Hames Holdings Corp, 124

B3 830, 537 (Nev, Sup. € 2003}, The district couwst in sxereising such

diseretion must “pragmatically determme” whether platntiffs “have shown that “it

i hetter io proceed gy a smgle action, {than as] many mdividaal actions],] o

vedress @ single fandamental wrong.” ™ Id, citing and guoting Deal v 999

Lakeshore dssoctation, 579 B.24 775, 77879 (Nev, Sup. Cr 19785 In analyzing

whether ¢lass astion certification should be granted the diztrist cowtt should

nerally acoept the allegations of the complaint as true™ and “fajn extes

626 (Nev. Sup. CL 1994), The existence of & common question of law or
fact, stavding alone, s sufficlent ty warrant class certification, 44, 883 P.aday 627,
In complex cases the district court should exercise its discrstion to grant
conditional class esrtification, if appropriate, and “then reevaluate the certification

11 Hght of any probiems that appear post discovery or kdder i the proceedings”

Riwete, 124 P33 at S84, The United States Ninthrand Second Cirouit Cousts of

Appeals have held that theywill granta district court “notably more deferenee™ in.

LA
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revigwing a decision to grant ¢lass ceriification rhan when they review a denial of

class certification. Parzony v Ryan, 754 F3d 657, 673 (9% Cir. 2014} and Levitt v
JP Morgan Secwrities, Ine., TIOF3d 454, 464 (2 Cie, 201 3

1t is submitted that'the denial of the other relief sought by Sargeant, all of
such relief seeking to romedy Henderson's sonduet subverting the NRCP Rule 2
class certification process, should be reviewed under the same standard as s denial

of Sargeant’s request for class certification.

ARGUMENT

THE §§§%§R§i T {iﬁ‘%"i{*’é §“§%§§§z§§ F”\ §§‘e§}§\'i§ THAT THE
% ' ¥; R‘s{}’\l § &‘ii

BY izawmxm AND THE ITPEU

A, Henderson’s taxi drivers cannotf individually waive
thetr right under the MWA and none of thelr MWA
righis have been walved in full ov In part by a UBA.

The rights gramted undey the MWA, meluding the right of an employee to
bring-a lawsait in Nevada's courts to remedy MWA x«miaimn‘; “rouynob he watved

by agreement between an individual employes and an smiplover™ Nevada

Constitution, Article 15, Seetion 16, Subpart (B).  Those rights may be walved, in

it
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€, App, 2009) and

full or in part, i acolldctive bargaining agresment ™. but only iIf the waiver iy

explicitly set forth i sueh agreement i clear and unambiguows erms” I Ttis

undisputed that the UBA entered into between Henderson and the ITPEU contains

1 ,s'%ﬂ‘%‘ A m\ &‘h ing
hﬁm mie ﬁs%m&:es mﬁmm mé@@,hﬁ supervision,

‘Fhe district ervoneousty court hield that “..individuals and groups are fully
sutitled to waive or-seitle state mininum wage elaims [arising under the MWA]
with or witheut judicial or admunistrative teview when there-exists g bona fide

dispute,” citivig Chiiidarah v. Piek Up Stix, Ines, 171 Cal, App 4tk 796, 803 (Cal,

trom Conprission Cazes, 186 Cal, App.4th §76, 590 (Cal,

Ct App. 2010). AA 418

D4, Shadie, Ine v. Gan 16t 2R ULS, 108, 118 giﬂ 46) (“Gangi ™}, velying upon

2

v O'Neil, 324 U S, 697 (1943) (“O 'Neil ', held that

winionn wage claims under the federal Fair Labor Standards Aet (the “FLSA"),

mvolving bona fide d erage, could ot be settled without
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court approval, as the FLEA s purpose .10 seoure for the lowest paid segment of
the mation's workers a subsistence wage, leads to the conclusion that neither wages

nor the damages fir withholding them are capable ot reduction by compromise for

zad that public

oy ovar coverage.” Jd Nevada has suntlarly recog

»

conirover

Lor Torege

- Colpmbia/HOL Information Services, Tne., 25 P34 21S,
224 Mev. Sup. T 2001 }{I‘!mvz ag enforeeme atof relense f various réasons,
including iis vielation of the public policy of eacouwraging eraployes

whistleblowiag).

federal muntmpm

The prohibition on non-pudicially sopervised setifements ¢
wage claims has Been applied to a state minfimun w age law by the only state sourt
of final appeals o consider the fssue. See, MoReown v, Kinney Shoe Corp,, 820
P24 1068, 106871 (Sup. C1. Alasks 1991) (Alaska law), Decisions in other

Jurisdictions ave o accovd with that v fow, See, Lewls v, Glordano ¥ Euter Drises

& 740, 749-751 (App. Ct. T, 2009 (11l

nols law) and Rekl

Flowers Boking Compemy of Jemestown LLG,____F.Supp. 3d ____, 2016 Westlaw
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S26365, Febrmary 16, 2016 (W DIN.C.2016) North Caroling law).  Walvers oy
seleases u‘ rights under state minimum wage laws govening public smplovess
frave alse been held void on public policy grounds. See, dnderson v, iy ¢f

Jacksonvitle, 41 BLE, 3d 956 {Sup. Cr. [lingis 1942} &

GfNE2d 133,135 {Sup. Jud, Ct. Massachusetts 1945% and. Maicobn v. Yakima

3 P2d 394, 396 (Sup. Ct, Washington

1945),

The tfule created by Gangl and O Vel was modified by an amendinent of the

<

FLSA granting the United States Department of Labor authority to supervise the

out of court release of FLSA claims, See, 20 U8.C. § 216(c). At least onestate,

machanismto approve out of court minimuem wage settlements be construad as
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ANy ang

chams. Nordidit

Tve intent 16 allow non-judictally supsrvised mnimunm wage setiloments.

pep

ZE, Intu Q21 NLE2d at 750,
The digirict coust relied on- Ulindarad and Novdedrom withogt discussion o

& g the §s:sm§ issues preses vied. Nosdsirom did not favolve an got of

courtseitlement and cites Chindarah in dicta in overndling objections to &

judicially approved class settlement. 186 Cal, App. 47 ar 590

Chi f‘ezzmz fovand that ¢ hough {‘kﬁ:fa\z“‘m Labor Codg Seotion 1194 made

overtime pry unwaivable no statute prohibited the son-judivially supervised

seitlernent of a bona fide overtime pay dispute. 171 Call App. 470t 803, B

minied the public policy underlying Saction 1194, 10 “spread smployment

throughout the work force by putting Framcial pressure on the employes™ by

vequirfng overtime pay, and found,in a conclusary mannes, that such policy was

ol viokated by the releases atissugs & Chindarah did not involve mindmum

wige. clats and the miore ebonomivally distressed employees wha hzmﬁ those

xaming the public poli

laws advanee,

whicheis " 10 secure forthe lowest paid segment of the nation’s workers
2
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subsistenice wage.” Gangl, 328 US.at 116

Gangi correctly recognized that allowing the unsupervised release of
minnnum wage olaims, sven w hen bare foe digputes existed, would do 'ii%rﬁé_;:sa.raib},s::
hat Without setflament supetvision by a eourt {or the Depariment of Labar

wnderthe FLEA™ wage standards would, ss Gangl

sF pompensation butbecoms

stween efnplovers and
tndividua! erplovess or gt best between emplovers and the smployess” chosen
vepresenfatives,” 328 US. st 116,

Failing, as did the district court, {o apply the approach used by Gangl
elaims avising under the MWA would, as a practical matier, afways nakes MWA
sights subject to walver by an individual enployee agresment with an employer.
Employess possessed of minimum wage claims, and fearfid of losing theix jobs,

will almost aly “ehioose’ 1o acde ept whatever “settloment™ of thoss cladms they

i has recognized the problems

feon

may be offered by their emplover. Thi

inhorent with affording legal significance in the minimum wage contest to the
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“chotces” that an emplover gives an srployes. See, Terny v, Sapphive Gentlemen’s

Chab, 336 P34 951, 959 (New, Sup. Ct 2014 (MCholees” glven to exotic dancers
by steip olub did not confer V.. the freedotm it {the olub] suggests these clwices

ssind butin g

allovw; the performers arg, for all practical purposes, ‘noton a pe
cage. My {Citation pmitted),

The MWA exprossily provides #5 provisions “may notbe watved” by an

mdividual emploves. The FLSA contains no sucl “anti-waiver” language, vet

Geongt s holding was reguired to muke the FLSA” minimum wage requirement

effective. Oiven the express longuage in the MWA, and Hs status as a
failure to follow Gan ot

This Court i3 “properly informed” about the “broad questions of public
poliey” it must consider in interpreting Mevada's minimum wage laws by

examining the “divergent deta of Toreign jurisdictions dealing with stmilay subject

7 Terry, 336 P3d 2t 956, Compelling reas for this Conrt’s

interpretations o conform to these of the FLSA, including the destrability of

Y

R A
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Bav m’? MNevads employers subjeet to 2 sing tard of conduct an{i'§‘z;z€i§.§:;§?z~z_§

efficiency. Jd., 336 F.3d 956-57. This Court should hold, consistent with Terry,
Gangl, Meleown woad Lewis; that non-fudicially supervived releases of MWA

elatms arg void ab o,

Suel a holding will notcontravene the public poliey

of encouraging
voluntary settlements of legal disputes. Employers can abways pay whatever
yrpaid miniy wages they owe, they do not nesd any “release” from thelt

'..

employess to do so. They can also ask Nevada's

courts to granta formal revie

approval, and release, of their MWA Habilities in connection with any such

paymeniythey wish to make. The minor borden sueh & process would pose w

emplovers, and Nevada s cousts, caanot displave the nsed o endoroé the MWAs

constitutional mandate and its “no waiver™ protsction,

€. The district rourt erved in finding that any bona
fide dispute was sctually setted by Henderson,

I thay Court were to find that MWA claims sabjeet 1o bona fide disputes

could be waived or settled without fudicial supervision, the district eoust erred in

finching that any such bona fide disputerexisted. The distriot court based such bona

3oz
Tk
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fide dispute Anding o s oeder of Cletober 8, 2018 and Bxhibits 8, Yand 10 of

Henderson's summary fudgmentmotion.  AA 318-322, 370-376. The onlydispute

asto Henderson's miimug \‘x&zm, liability identitied m thoge sems was whether

this Cowrt’s dectsion iy Thowmas was purely prospective” That “dispute” was #1ot

“hona fide”™ as this Comt has sever issued g purely prospective destsion i a civil

case for compensatory- damages. CF, Fansen . Hareahs, 673 P.2d 384 (Nev. Sup.

Cr 1984 (Regognizing wew tart ol wrongful dmhm ge from employment and

ages puly being

authorized prospectively)

Nor was theve-any dispute that 1‘* ¢ compensalory payinents Henderson made
were af fegst the minimuam v FAE AIMOUIES owed to the taxi drivers.  Those payments
wers made by Hendersow relying upon 15 own records and pursuant to a fornwmla it

endorsed. AA 54-55. Irshould have spontansously and without condition paid sueh

;dmw wa%% md sizd not mcee%mi :m ECR:
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amiounts which 1t concedes it owed 1t taxi drivers. Ag reedgnized by Chindarah the

payment of amounts: mnwa&dﬁv owed by an employer doss sor createa bona fide

dispuie.as to wages owed that can support an employes s relegse. 171 Cal. App. 4% 8t
800, citing Reld v. Over Fan ed Products {19613 55 Cal.2d 203, 207 (Cal. Sap.

Pt
"

CL 191" Mnar % the employer may not withhold wages

I VST Wilg

convededly due to coerce settlement of the dispated balamee "y and Sullivan v Dl

Conte Mazonry Co. 238 CalApp.2d 630, 534 (1965 3 {Citing Reddd and stating a

mpromise of a ¢laim Tor wages s binding *,..only if made afier wages concededly

due have been unconditionally paid.™).

B, The disirict court’s finding the grievanee
resolution amended the OB

A WAE SITOReOEE,

Henderson argued 0 the district vourt that the grievance resohition acted o
sn “amgndient™ of the CBA authoriz ring the Binding g seftlement of the taxi deivers’

MWA claims throngh the

solution, AA 129-130. The disirict court
erronsousty agreed with that olgbm, AA 421422,
The grievance resohution does not mention ama;m:i:é&g,tﬁ;3;:@3;&. 1t containg

pledpes by Hendewson to perfvm aets it hod already andertaken by its own
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indtiative. Oneowas fo pay the mintodoowages reguirgd by Nevada law on 3 “gomng
Forward™ basis, The other was to make vrspecified Yreasonable efforts™ t pay,

through an unspecilied manner of caleylation, the wnpatd mindmuany wages owed 10

i taxi dervers for & prior two year period,

Hver assuming, arguends, the grievance resolutiom’s terms were considered

Famendments”™ to the CBA, despite the ack of any statement in the grievance
vesolution to that effect, itstérins are relevantto this case. They say vothing
about Hmiting Henderson®s taxt debvers” rights to bring MWA lawsuiis or

suthoriziog the ITPEU to fully settle their MWA clafas, ruch loss saying such

fangs “exphieithy™ and m “vlesr and woambiguous terms.”
Henderson and the ITTPEU were capable of amending their CBA to
rights fo sne under the MWA were being Hoited. O that Henderson™s-taxd

FA Tawsuity were being settled by the

drivers” right o pricsus any, all, oroestain, M

ped o by another taxt dustry labor

ITPEU, Such a CBA amendment has been ag

28
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union that Hendetson’s principals have apparently dealt with.® AA 300-310. No
such “explicit” and “clear and unambiguous™ amendment of the CBA was agreed to
by the ITPEU and the distriet courtorred fo finding that such an amendment had

tuken plade.

E.  The ITPEU had ne anthority, wder Nevada's Taw of
ageney o as a madter of federal labor faw, to settle
Hendersonts faxi drivers’ MWA clatms unless it seoured a
CBA amendment that “explicilly” and in “clesr and
mmmhwmus i{frm&“ guthgrized §m§1 a settlement,

The district couwrt found the ITPEU settled the MWA cladms of Hendorsong”

fani dvivers” as theiy agent wnder Nevada low oras o resull of the ITPE W g siatus as

saal Labor Relationg At

" ymder the Nat

c‘iﬁﬁ mm he MY v
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1. The distriet court érved in Buding that the
FIPED’s actions constitnted a seitlewuent of
Henderson's taxi dvivery’ MWA clalias
parsuant o the National Labior Relations Act,

The district oot founds

ex the Union authort ity o

Nationa! Labor Relations Ast giv

Furiher, the
resolve disputes regarding the terms and conditions of Henderson
aresentative.

Taxi’s drivers” emplovment as those drivery’ exclusive rep

Henderson Taxy validly settled gl minimuwin wage claims
dmé may have been held by ity dvivers prios to the settiement
£ vith the Undon - the exclusive representative of sach
ntrary svidencg

dm 15~ Vi fa the Grievance sefflement and no coy

has been presented. A& 416-417.

The district cowtolted no awthority for the forégeing conclision. The

TTPRU s status as the taxd drivers™ labor union under the NLRA does mof mean i€

acted o, or even could have acted to, settled the taxi driver’s MWA claimg,

Whatever power the TTPEU had to settle the MWA claims of Henderson’s taxi

drivers 15 controlled by the terms of the MWA and the CBS

The United States Supreme Court’s opinions on the power of laborunions,

uide? the NLEA and ss3 matter of federal Taw supremacy 10 wave ofhersass nots

waivahle state labor law protectivns, are noLa model of clasity. Compare,

Metropoliian Edison Co. v, NLRE, 460 US 693, 705, fin 1LAYE " Lthe
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Wational Labior Relations Act contemplates that individual rights may be waived by
the undon .V with Als-Chalmers v, Lueck, 47T0ULS, 202,212 (1985) (Federal
tabor law does not allow L unions and unionized employers-the power to exenypt

themselves from whatever state labor standards they disfavored.”y and Lingle v.

Norge, 4&{3 s 399, « s-ag to-whe b

AN & guestion exi

B

& omien ey wsdve 8 members' individual, neopre-empind staip-law tighis™ andd

F st be “explicitly

declining to decide the fssue). Bt they agree‘any sucl w
stated” in Volenr and unmistakable™ language, Metra Edivon 460 US, at "’ﬁ}S
Lingle, 486 ULS. at 409, T 9 and #4 Penn Ploze LLC v, Pyerr, 556 UK. 247,272
(2008)-(Rejecting argument ‘thar CBA did not “‘@:E:f:}‘aeﬂyt,;f@(;};"i;-ii,&“ mdividual
emplovees to arbitrate their age diseriminution clabms and enforcing CRA watve

of vight to 2 judicial forum for such claims).  See, alse, Burnside v. Klewit Pacific

Corp., 491 F.3d 10353, 1089-70 (9% Cir. 200 1 {Reviewing Supreme Court

precedents and findiig thar a state Taww right Premaing with the craployee unless and

ot it is expressly ghvenaway™ by 2 libor union:)

Thers is no substambtive difference between what the NLRA and the MEA
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vequire for the ITPEU to bave waived the MWA rights of Henderson s taxt drivers:
gither an “explicithy stated” watver in “clear and vnmistakable™ language (the

NLRA standard} oy an Vexphictl™ watver (a “elear and ynambiguous”™ language (the.

Obligated Henderson to make certain vaguely defined pay

1o compensate them oy unpaid minimuo wages; and.

(2} Obligated the ITPEU to

consfder the inimain w age o fssue resolved ndér the CRA and not subject to any’

further UBA grievance. The grievanes resolution did net Pexplicltly™ or ¥elearly™

or-“ormistakably™ or “unambigoously” waive any rights of the faxi drivers under

the MWA.  Ttdid not, “expressly give away,”

the terminology wsed in Burnside,
Hel rw}ti 1o immr MWA lawsuits for whatever nifniniam wages they might stifl be
owed i addition to the payments discussed in the grievance resolution,

Henderson sould have negotiated withcthe TTPEU an Mexplicit” and “clear

and gnambiguous™ waiver by Henderson's faki deivers of thefright to bring any

Cgnder the MWA

Farther fawsnit for unpaid minimom wages as partof is

settlement of the ITTPEW s grisvance, Such a watver would dim seed o-have been
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v the foom of @ ORA amendment. Tt did not do so, presumably hevause e TTPREY
would notagree to such a CBA amendment. The disteict cowrt erved in finding
}ﬁ:‘:«ggé:,ambig;i%._t:y}jéz;s 10 whether fuchs watvey was sgreed upon.

2 The district conrterved in finding the ITPEU
geted as Hendersen’s taxi drivers” agent under
Nevada law and validly settled their MWA claims,

The district oot alse cred May v, dndérson, 119 P3d 1254, 1259-60 (Nev.

Sup. Cr. 2008} as Rurther support, under Nevada law, for its bolding that the YTPEU

had settled the Henderson taxi drivers” MWA ¢laim. The portion of May cited by
the districtoourt states thiat an agent geting with the actaal authority of its principal

The FTPEU had ng

binds the pringipal.” That rale of Taw is irelevant to this ¢ase.

authority to resobve or Jmit the taxit deivers” MWA clatms and righ

Iy

! \I oF ;:izi'd ‘fhf: '§"§T§.‘?§?ﬁl{§ have “;?;;;}yarzfem,:z_‘;‘ﬁthmfi_iy"’ 'tfca *aa.‘z"i'-% > the taxt drivers’
v exisls ; : 1 has oo mi theagent

’d iﬁ,m §€> 765 (N _
'~:;f:-a.3¢i:§.ﬂ he ¢ ﬁ&c}%is.‘d mune wszdnct c'mhms th H“Pi"
*‘é if:e?t{‘i' §m \,f\’i A LLZIHIL T%’za, EYP_ ; :

3
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“clear and ungmbigeous™ grant of such authority i a CBA, which did not exist.

B. The CBA expressly prohibited any settlement of
the iaxg drivers” MWA claims or Sargeant’s lawsuit
,iihﬁf‘?i‘i%?&e-,lﬁ-i’f gi’mjgﬁﬁ‘# process,

Asticte XVII, § 18.3 of the Henderson Taxi ITPEL CRA states:

COMPLIANCE 'Wi’}”‘%{ LAW: The parties shall vomply with all laws which
properly apply to the em §§N\.i~‘m§’t§n‘v’§t imomﬁxp,} mé%;;::iing ’§m§-7sm-t_..
imited m* ia gl %
ml;uw ;

\gmcms “ﬂ wm @m& %*c decmcd mim i‘w a Cmm ui o of compel
jurigdiction. AA 260-261.

it.‘;ﬂf‘ii

The district court does nat dizeuss this clearand ulﬂ’aﬁﬁﬁgmtii{ LRA
fanguage requiving disputes mvolving a law such as the MWA be resolved by a
court and not by the CRA s grievance sod arbitration prosess,  Henderson and the
JTPEL were free to agree, through g grievante or otherwise, W have Hendetson
miake payments 1 the tasd debvers towards Henderson’s Tability for vopaid

minfmum wages. But unless the CRA was amended to vevoke § 183, no CBA.

grisvance or arbitration vould terminate the right of Sargeant and the taxt drivers to

et court determing what, ifany, finimam wages remaimed uapaid o

v the du

them under the MWA, The CBA st § 15,8 also provided that “ilhe resolation of &

R¥51
gt
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grigvance shall not be prevedenual, nor huve remouctive effset i any other case,™

meaning the grievance resolution could not; as the-district court found, have the

3

“retrosctive effeet” of tertninating Sargeant’s pie\:wijﬁ\' filed “other case” utder

2?:*

the MWA. AA 255,

®

istrict court’s decision, in the same fashion as an arbitate™s award
under the CBA fmahmc the same ;{:«,uii was mvalid as i extended the CBA s

grievance procedye to subjects expreasly excluded by the CBA frony its feash.

Kee, United Steehworkers of dmerica v, Enterprive’] wrrfage Corp., 363

TS, 363,507 {1960y (Labor arbitvators award must draw “its essence from the

volloctive barguining agreement”™ and-eourts will refiuse to enfores arbitration

awvards that “manifestan inBdeliny’ to such obligation)y Steeheorkers v American

P
.,.)v‘ .
?"“'H:
e
)w.-
r'-.

‘o, 363 U8 564, 56768 (19607 (Labor arbitration must invelve " aclalm
which on its fave is governed by the contract™) Leed drobitectural Products Ine,

Locel 6674, 916 F.2d 63, 65 (2% Cir 1990} (Refusing to

enforee arbitration award thatexcseded or lgnored express CRA 314

Forriagton

Co v Metal Prods Workers Untion Loval 1643, 362 F.2d 677, 68¢, n.§ (2 i,

tai
X
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o v Diserict 2 Ma

Supen Steamboat

Beneficial Asx'n, 889 F2d 399, 602-03 (5% Cir. 1989) (Labor arbitrator's decision ‘
excecding the jurisdictionof the UBA & ultrg vwires aod will ot be enforesdy,
Brane s Inc. v, Usitted Food aid Commercial Workers, 358 F.2d 1529, 1531-32 -

(V1% Cir, 1988) (Labor arbitiaior’s remedy contradicted express CBA term and

could not be enfirced} and sther cases. This Court has epined stmularly. See, City

ve das i, 59 P3A1212, 1216 (Nev, Sup. €t 2002)

af Kg wo v Reag Police Protec

{Broad defergnce to labor arhitration findings s not limifless™ a8 such findings

*must be based ypon the collective bargaining agreement.” 1>

t,pmu,x% -i‘i‘im ;ff:‘*l* oS
3 and s;.sm}ar iZ'LNB\s ”§’ mt g

gush as “‘fﬁs‘% 3 ami&é ?f’i%
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8 §§endx&rwm gnee this putative class setion lawsuit was
commenced, could not validly settle the uneertified clasy
members” claines without proper indicial oversight,

Defendanty whe seek'to settde the claims of fndividual putative clisk
members prior fo class certification must {1 Bngage iy non-coercive settlement

conmawteations that are free of misrepresentations; and (2) Have that

comnunication provess approved of in advance by the cowrt in which the pulative

aivhers aof Phitadelvhia v, §i~,~sg<>-§xr Watch
Tnt'l, 455 F.2d 770,773 (2% Cir. 1972) and 55 FR.D. 50 (EDNY. 1971) (When

the district cowt authorized, n advance, setilement pegotiations, and platndiffs’

cotnsel was advised of those negotiations and allowsd to be present during all stch

negotiations, defendant in uncertified olass action could negotiate and entey into.

oy

authorities; agresing that while pre-class certitivation seitlements by alleged clasy

members do novrequire judicial approval the irial court has an independent

obligation to supervise.communications by delfendants seeking such settoments to

ez
L

RAA0149




ansure that potential olass mombers fecedve accuvare and tmpartial information
vegarding the status; purposes. and effects of the class action™ citing Klefnerv.,
Fivst Nt Bank of Atlonia, 751 F2d 1193, 1203 (11 Cin 1988, Sprventine v

ASN Ronsevelt Center LLC, 584 F. Supp 24 528, §33 {?*.E} NUYL 2008) (Cotrt

onders procedure to be followed by deftndant to communicate about settlement

unceritfied olass members, procedure to mclude conteraporansous letter from

gﬁﬁfﬁtiﬁ%?}&fﬁuﬁfﬁﬁ\} e, als &, { g;‘{f{{ A { 03 ;{g;ge( e, . i}% g*g‘{ }ﬁ ‘}g}ﬂ i {}i}

OB, T 1981 (Declining to void settfements when defondant advised the court of
its efforts to seowre settlorents with ndividual olass woembers prior to olass
vertification and the cowtensured the olass members were “fully informed” about
the pending puative class case as part of defendant’s settlement efforts). OF,
Urtnbia v, B.d. Viciory Corp, 857 F. Supp. 2d 476, 48485 (S DINY. 20123

{Recognizing inherently coercive pature of pre-certification communizations

between employerand putative clasgof employess),

When & defendant fails to secure advance judivl

,,,,,,,,, 1 approval of s seitloment

commumsations with the individual members of an uncertified class action any

36
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settloments 1 secares ate; i nor void, at least voidabl

aption.  See, Keystone Tobacoo Co.dnev, US Tobaceo Co, 238 F. Supp. 2d 151,

157-58, 1o0 (D DC2002) (Detendant did net seek prior judicial approval of ug

pre-certifivation comimn nigationsand settement ¢forts with the putative ¢

mernbers; defendant-was not, per e, prohibited

feating with angd
entering nto sefffements with the “sophizticated business people” class mombers
but had made misrepreses stations o such communications and the putative class
mernbers were not suitably informed about the class case: _ﬁ}imcﬁng_mrsfa@i?e
conununications o the pulative class members and granting s right to those whe
D enterad nto settlement a right to veid thety setthomenis). See alse, Ralph
Oldsmobile, fne. v. General Motors Corp., 2001 Westlaw 1035132 (8. NY.
2001 (Misleadiog communications by defendant that resulted i defendant
securing reloases from some class members prior o class eertification required.

corrective notice to the tlass; notice to also advise pumm" class menbers who

» distvict conrt has gramied them leave 1o apply tothe courtto

bave their release voided, cited by Kewstone Tobacco, 3 Similarly, von-judicially

REH)
e
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approved pre-certification agtcements i sommunications that 1o not release or

gettle putative class members” olatios but restrict theie remedial rights are also veid,

SOERETH

3 & ¢

See, In e Cyrraneoy Conyer

dngirast Litigation, 324

{SINNY. 2004) { Arhitration agreements secured from putat

after intiiation of class action case voidy and Longeriee v
F Sopp.2d 1218, 1225-1230 (Dist. Ada, 2008) (Steiking 245 affidavits gatherad
o putative collective action metnbers by employer defendant in FLSA case for
unpaid wages; affidavitswere gathered withous the employees being advised they
“right compromiss and watve thelr rights” by sxscuting the same).

\&&ﬁmmm “wetmdm that a non-judicially xapg pvised settlement of an MWA
elaim can be valid, Henderson has improperly secuwred settlements from the
individual members of the putative MWA class. Iis conmnunications with the class
members were misleading, stating that Sargeant’s connsel was acting "o line thew
own pockets rather than to truly benefit individuals like you™ while not disclosing

¥ g

5 ieps m-

Henderson was responsible padey the MWA for paying Sargeant’s poemsel’

Tl T

addision wowhatever monies Hendorson was found 1o owethe class mombers, See,

s
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Beliv. Emcare, Tne., 200 F. Supp. 2d 864, 668-870 {E.D. Tex. 2003 (Defendant
employer’s communication discouraging participation by smployess in FLSA

overtime wage collective netion wag misleading for, among other things,

vecovery and fuiling o disclose that those fees were an additiond! fiom of

for the cowt to.award; defindant sanctiomed and corrected notive ordered),

The pulative class meinbers respond w te Henderson™s comimunications, and

signing seitfoment agresments, were acting without any proper advisement of the

ey

status of this case. See, Kevst

weo, 238 F. Supp 2d at 159 (requiring class

members be provided with a copy of case complaint and be advised of alleg
that defendant made trmiproper and filse ropresentations in atempt to secure

settfernents).  Henderson's actions nsecuring the class members

g members-of the

“arknowledgments” withoul any proper advisement to the ¢la
samifications m?"sigﬁﬁzﬁg' thoseacknowledpmisnts Yequires they be voided, See,

0. Such avoiting of

acknowledgments is particularly appropriate as Henderson could have properly
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patd the class members the wages it belioved they were owed without such

ackpowledgments and resolved fts MWA Hability tothat extent.” Seg, Urgftn
Novth Seaitle Commupity College Foundearion, 2009 Westaw 424266, p. 2 (M.D.

Gien. 2009) (8

oy improper pre-vevtification commuication as “{ijn s etters

potentid class members, AFS [the putative olass defendant] did not make sy
reference to this lawsuit, did not nmake a-lopsided presentation of the facts, did not
sxplain the basis for the refund {(Or even call the cheek a “refund™), and did noy

elicit & rolease of any olaimse™),

CERTIFICATION

{I. THEDISTRICT COURT ERRED IN DE
SARGE! N §"*w m Qm* T FOR CLASS

Ao The district court erroneously found that Sargeant’s MWA
elabms could nof be propeviy sublect o class ceviification,

The district court also held that class certification, even if the class members”
MWA clabms had net been settled by the TTPEL would be demind. One reason 1t

gave for such bolding was that most taxi diivers admitted, uilike Sar ceant, they

* Henderson clatmed fn its brief toth gl TS T ITIAKE ROR
pay mcuﬁ; w;th\mt the guid pro quo of such an executed acknowledgment.  AA
i," 'MM $, 27 6 it )iodu Cii 113 :smf fi a;éim&i‘iv -;ms;iu h an aifm* ar rim{&:_:a;w

% AL A
?

Ae
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were not owed sy minimem wages by exeouting the ackvowlediments solicied :
from \‘émsi\xr Henderson, A& 321311 Fovthe reasonsdiscussed i Paui those

acknowledgments are void and without fegal effeet, rendering such holding by the

district oo ervdneous.  But even If those acknowledgiments were vahid, a slags

ification limited o Sargent and the taxi drivers whi had #or signed those

acknowledgments would be proper, an issae never sddressed by the district court,

Sargeant, in a motion for partial reconsideration, asked the district court o certify

suela mors Toanited class of at Teast 300 taxd deivers who had ot sigaed those

L

acknowledgments and had been paid rething by Henderson, at least for the purpose
of enforeing he terms of the “accord and satisfhetion” Tound by the district cont™
AA 3354, Thedistrist court summarily denied that motion without any

substantive discussion, AA 4084140,

cegtificalion

The district cowt, iy discussing why Sargeant’s motion for ¢l

pointe sirie & court 121.;-,. emmm e s_s..s? .zimd ass \eiﬂ over 3 .ﬁé,ﬁ "‘;.z.mz-:-
r‘ztfknmv i:‘: ig,;;s vent” st angex, AA 20T,

41
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¥ mtim th 3ot
alre:

srrination of thg' m;mmuﬁf W a»fs,, isxue, had #t not

This mdm:z of the district court is: Mez mw tothe differ mw “mitiinom wage e
{wage rate) that the MWA applies o employers recsiving health tnsurance (8725

an hour) and those who do not receive health tosuranes ($823 ar hour).

;s’X.SS’iI:ﬁ“{iﬁg., argue sdo, Tratan “individoa] mnalvsis™ would be required to

determine whethier sach class mamber received health nsuranee, such
sireumstances.dis not preciude granting rebied {o the olasy for taxd drivers who we

paid less than the "ower tier” $7.25 an hour mindmunr wage. All taxi drivers,
whether ornogt fhw received i'it‘di‘;h ristirance, are entitfed 1W-at least that niinim

wage, This was raised to the district court which ignored i AA 368, 293-294,

Nor is there any evidence that determining the health insusance status of

sach class member would involve an vowieldily process rendering olass treatment

of the higher tier $§.25 an hour clatins inappropriate, For health insurance to

Yy

ez
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corply with the MWA, and allow the emplover 1 pay only $7.25 an hour, the
insuranes cannotcost the employes more than [0% of their income fromthe

employer, NAC 608,104, relisd upon by the district cowrt, requires such 8%

6,

smount be determivied from the “mmount specified vn e Forte W2 issued by the

employerto the employee.” 1t does not authirize a determinaiion of that 109

arpount from e emploves’s “income” fromrall soorees including “upreported tips,”
a5 Held by the diswrict court,” The W-2 fums fssted by Hendersori to the class

roembers are in 15 possession and determining this 0% amoeunt involves no

Hadividualized” determination but a siraple and uniforny calenlation taking only e

few minutes and done by a spreadshect or computer payrall program based upon
thase W-2 ariounts.

The district court’s conclusion that-the need to make individual

determinations of the wamber of dependents of each taxi driver bass any class

M’“’ \*s %n ms, §m§m§ m
faiix—di;} of
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insurance plan, Ananalysis of that subelass’s entitlement to an $8

‘wage, based upon the status of thedr dependents as already known to Henderson, is

inswranes benefits from Henderson, either because they declined to savellin

Henderson's insurance plan {(pechaps recelving health inswance from medicare or g

Tack of seniority or beeause they wire part Time

1

eortification is ervongous fov four reasons. First, class cortification is proper for all
taxi drivers in respeetto the $7.25 an hour rate. Class certification would also be

properas to one.ormore lmied subolosser of taxi deivers on thely clanng under the,

875 an hour sate deépending ppon whether such subolass(es)

can be managed

appropriately.

Secend, Hendersealready bas avecord of the number of dependanis of the
subclass of il <imef’s who have envolled their dependents in Henderso™s health

23 an howr

sasily performed..

Third, 2 subclass of taxi ditvers exist who did not receive gay hiealth

SPOUSE’S § plan’ or beeatise they did not q;.misw Tor Henderson's picm owing toa

employess. This Cowrtis eurrently

deciding Hancook v, State of Nevada ex vel The Office of the Labor Commissioner,
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fnsurance plan can, potentially, be paid 8725 avhour. I ihis Count affivms

Haneoek v individual wsues would bar the certification of & subelass of taxd

drivers who were notenrolled in Hendersor's madical plan and were not paid the.

S82Y an hour nuninumm wage.

}?ﬁ‘ﬁiﬁﬂ_}}.'iﬁ%ﬁé’iﬁi.‘ﬁ}iﬁiﬁg i cortain clasy members have dependents wiuld ot

reguire “individualized findings” preventing the class gertivication of the taxi

drivers’ elaims. The facts to be proven fir this case are the hours the taxd delvers
worked each week {or other pay period interval) for Henderson and the wages
Henderson paid them for those howrs. Those same facts will néed 1 be detorminad
for each elass member, lespective of thelr hourly mininmam wage rate ($7.25 or
S8.23) under the MWA, In resolving the class claims-the Court would determiine

the damages owed toall chss members for each wesk or pay period nder Both the

25 and $3.25 an hour rates, since they invelve proof of identieal facts, Class

members whir sssertan enittioment to the $8.235 an hour rate, and whoneed o
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prove the existence of dependents ty establish they are so entitled, would present
ritfied copies of marrdage, birth or adoption certificates i the Cowrt or a-special

master {or failing to do g0 would only receive the 8725 anhour rate award). W This

ton {in this

case veriified maviag

efbirth/adoption records) to prove their identity as a class.
wemberand colleet thew :‘1 uite o the g,i;zm s.zsjwmem i

Fi7
;i
LR

aiﬁm&gx- 1§
reatment,”™

;"se;ma a"
o ;}i‘m i{iw

vedil '“sia_i?eﬁ‘z'g]_
&, 1 t.‘izf:,v
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B.  The district conrt evronconsty denied class certificatinn,

Hmﬁmmﬁ admis, under s owi caley 36\11(}%%2\. the hasis of which it has not

disclosed, that 1t ewes over 1000 of Hs taxi deivery some Snwount of mdmum

wages for the two vear perind preceding June of 2014, Given these circumstarices,

it is irvefutable that numerons questions of fact and law commeon to all of the elass

members exist, inchoding: Did Henderson eorreetly caloulate the minimum wages i

deterranied weare owed and were Hoendesson™s sodeshving assumptions wi oh are
anknawn) in. :mﬂi%;i}:ig: those caleulations corvect? Wit should Be done with the
monies Henderson concedes towes over 300 olass members and that it has not
paid them because they have failed o come forward and execute

ations on the MWA claims of the

“apknowledgments™ ™ Does the statute of I

can Workers v, Arfzong

i) s fudgment property

Wt oy Vi(‘#%’l‘\iilg &im\; atutes protecting frm workers
.' oRE kmmi}em mmmt ‘i‘eﬁ yelaing 1§ E}v ﬂ‘i\. da,iw*sdam
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compensated counsel

exist to ol that sttte-of imiations? Are teominated ¢lass members, such 2

Sargeant, eligible to receive penaltics under MRS 608.0407 Are olass members

ewtitied to punitive damages under the MWAT Does any basis exist to grant the

lass equitable and injurichive reliefto prevent Rirther vioktions of the MWA?

The superiority of class resolution is alseroverwhelmmgly apparent in th

case. Bach class member’s. olatm for mistmum wages 5 small, meaning

prosecution of those claims individua My will not Be attractive T ctntingeney fod

S {;?3@) .U ‘}“g}}j 5'&*;“ w-A«'i L>3\A+ 5{:§§ f‘i

(FO9T ‘"ﬁk, }{:si;f: v at the very core of the class action mechanism i3 10 overoome
{

wive for any mdividuad to

bring & sblo action grosecy imﬁ’ his of her rights.™) Many or most class membery

was ot superior fpr

are eurrent-employees of Henderson and unbikely to bring Htigation agatst their
current employer out of fear of vetaliation. See, Leyva v. Medline Industries Tne.,

7I6F.3d $10, S15 (3™ Cir, 2013) {Abuse of discretion to find class certification

class of approgimale by ﬁ}{} wisrkers owed wagss ™

the small size of the putative class membery’ potential individual monetary
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N <y

grivfieation may be the only feasible means for them to adjudicats

recovery, ola

their claims.™; Scot v detng Serviges, fncs, 2T PRI 261, 268 (1, Com 2002}
{Class resolution supetior for minhmgm wage and overtime ¢lafmes as “class
members maty fear reprisal and would not be inclited to purses individual claims.™)

and Nable v. 93 University Place Corp, 224 FRI 33

{Class rexolution of employes overtime pay clatms superior given thair foar of

veprisal and lack of famibavity with the .§§¢g§13 systeml.

All of the ofher necessary elements to sustain the requested class certification

{mumerosity, adequacy of representation, typicality of claiims) were
sverwhelmingly-established, AA. 2135, 288295, This Court should divect Hiat:
the disirict court grant class certifisation upon remmiter.

€, Thedistrict epurt ervumenusly deaded Sargeant™s reguest

for s award of atto rpey’s feds, sanctions and au interim
slass representative service award fo Sargeant personally.

The conduct of Henderson and its counse] excseded all bounds of propristy.
They engaged in a concerted campaign to mislead the class members and coerce

thein into releasing their claimg, They also atterptad o pay off both Sargeant and

RAA0163




westly prosecuie the class claims

{offering Sargeant $5.000 and his counsel $20,00¢

i do s}, AA 63 There was

no colorable basis for sueh conduet. I Henderson wanted to fully and property:

claims it could have approached the Court {with or

‘settle the class members

without thesup

settiement

efforts, as in every other case where such pre-class gertification settlements were

found proper, as discussed i Pat {{u; If it wanted 1© pay what it belicved it owed

the olags members, and reserve itg right o Htigate any additiona] Hability, it could

have made those payments {rod for its cnrrent employses by just adding them to
thieir paychesks with a suitable nute) without reguiring “scknowledgments™ in
exchangy for thosepaymenis,

Neow did Henderson’s dealings with the ITPEU provide any colorable basis
for e actions. It sent its misleading settlement letters o the class members, and

P

started vollecting acknowledgmenis in exchange for setflement { payments, two

U, AA
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grievance resolution with the FTPEU but viee versa: the resolution of the grievance,
previoysly dended by Henderson, was-engingered by Henderson a8 anex post facto

yatification for the waproper 8eiS i had afready compiitted,

The actions of Henderson and its counsel wire eoldhy calewdated to avoid and
undermine the class action process; defeat.and evade the enforcement of the MWA;
and were grossly unsthical and an affront to the judicial system. They ave akin o

the conduct that oeecurred in Kle

wowhiers a class action defendant, with the

active assistance of s vounsel, engaged i 8 mass campaign to individually contact

.....

T exclusions bomthe class,. 731 Fld at

EW‘? %, Cousisel fivr the defendant in Klefner was s H}Liim‘imi %36 i}ﬁ{i which was

paid to the cous, such counsel was disqualified from further representation of the
defendant, and the defendant was requirsd to pay over 555,000 in costs and

attorney’s fers, 751 F2dar 1198,

¥ The grievanee resolution document, apparently deafted by Henderson, 18
'm('iatcd'in R v bub the B s wrd on the top indicates 1t was
faxed by the 1T Pﬁ Ty Honderson an June 5, 2015,

)

v
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While Henderson will distingnish Klefne

¥ i}cﬂ RS FUPTRN
certification conduct by a defendant and its mumei that is a-distinction of no
significance,

Mo-court hags approved of a defendant engaging in misleadmg

comarieations and interactions withecelsss members sinilar & that engaged i by

Hendersorand its pounsel. That is rug-whether after

ev class pertification as in

Rieiner or prescertification as o Hus case. By

ry decision examining the issue,

wiost velying upon Kledrer, have strotigly co

A

ondemmed suel conduet and reg mnﬁhd

he nced to remedy and sanction &, as tn Belr, where correstive notice and other

curative easures, including an award of attorney’s fees to plaintifls” counsel, was
srdered, 299 F. Bupp. 2d 2870,

he damage Heoderson has caused to the class mombers, and the fan

actmindstration of justice it be fully remedied. The circudation of correstive

notice will not erase the vnderstanding of at le:

ast

some classmembers that they

have now released their dlaims. Trrespective of the sanctions that may e posed

conable fo preseme Henderson will still reap

stantial benefit from its

misconduct, as gertain olass members will fail to claim any amounts found owed to

RAA0166
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then out of the false belief they fully released sheir claim. The caltivation of that
belief, and the benefit Henderson would secure from the same, being the precise

goal of Hewdersons tmproper conduet.

Sargeant’s sounss! reguested that the district court declare the axpcute

eknowledgments void, probabit farther contact by Henderson with the class

members about their MWA clatms, and require Hendersony te pay for corrective

s the closs members. AA 31236 Yool requested iy award to Sargeant of

Sargeant had an overwhelming personal interest in

e

taking Hendarson”

5,000 settlement oifer (Henderson asserts be & actuplly owed

S107.23 in unpaid mindimum wages) and if he had done so the prosceution of the
class members’ clabios would have been greatty frustrated. His steadfast

commitiment to the class members” interests should be appropriately vecognized by

stichan award.  His counsel’s fee vlaim, with the time now expended ypon this

appeal, is greatly inexcess of $20,000 and 1t would be appropriate 8 Court i
direst an awand upon remdtter of that amount with the district conut to.determise the

L5
LpZ
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feen 1o be awarded in asddition 1o that |

P ASSIGNMENT OF
CDISTRICT COURT JUDGE

UL THE COURT SHOULD DIRECT
THIS CASE TO A DIFFEREN

Sargesnt’s counsel is unable to locate any opinions from dus Court

different distior canet judgs upon remitier)

guided by the approach used by other eourts,
Riverside, 723 F.3d 1004, 1112 (9% Ui, 20130 Discussing relevant factors o be

considered on whether o order reassignment in the district cowtand e mfmu

thatsuch an order i rarely appropriate),  Reassigoment of this case is not sought
because Judge Villani ervediin dissodssing Sargeant’s case and disregarding {and
st gven discussang) the MWA'S provision that the vights 18+ affords could anly be
waived theough the Yexpliclt™ and “clear and unambiguous™ werns ofa CBAL

Reassignment is warranted based upon Judge Villant's post-judgrent award of

$26,715 tn attorey’s fees to Henderson nnder NRS § 18,010(2)(h) for Sargean

0 Savseant’s counsed ims-* located two m’i’;’rtib'ii"«";'ii‘*ﬁzidf{-:fﬁS‘Eﬁi‘i'&i'-i}}f' the Court

where it ordered distrie! judge reassigoment as part of an am%m% reversal. Neither
decision opines on th\. ‘xtdﬁd v ihai ﬂm i ot will e i issudog such o dﬁm amd

neither is +'% rales.
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TTPEU Henderson grievance resolution “dud ot necessartly act a8 s w

wsd Pl I = = s

frivolous prosecution of this castt”™ AA 419426, That-order was o mantfust abuse

of discretion rendering Judge Villand unfit io handle further procesdings in this
md({g” Villani ‘:iii‘i!:'{:gr;}t‘;;;% feew d;id i(} Hendersoi was frthe continnation,

g order, deafled by

would entertain no further requests for any sort of relief from Sa rgeant (either

individuallyoron behalf of the class) and made & number of Tindings that were

unclear on whether any issues remained o be Htigated, Tt stated that the

ver of

minimum wage tights” but did act 3 an “asecord and satisfiction.” AA 319, Most

crucially, it was silent on the dght, ifany, of'the “non-acknowledament” signers,

such ag Sargeant, to secure relief it the distriet court 1o enforee the terms of the

decided i“ex “imisze V;Hmz %mt w:&ncdm i‘ma‘i im;u-

sentor judge. is the subject ol e separate appeal o this C ﬂm't zmdu SHEe =mmim
A%
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“accord angd satisBietion” it found.

oy

Sargeant's conduet after October 13, 2013 giving vise fo Rudge Villani’s

award of !

3,7 15 nattomney s foes was hus motion o reargue and hig admission,

TREpONSS by Henderson™s motivn for sufmmary gudwrmsm that depending on the

cavgurnent motion decision there might be norveason for the distriet oourt case 1o
continue. Bargeant did not challenge the findings of the October 13, 2015 wrder in
T regrgwment motion and asked for clarification as o whether Ay 18suRs

remained to be litigated or, in the aliermative, forentry of finad judement i no such

issues rereatved. AA 323-332, He asked for the distriot court to certify a class

seaking reliel for Sargeant and the over 300 “non-acknowledgment” signers who
Had not received the funds owed by Hondersor under the™accord and sutisfaciion™

found by the Qctober 13,2015 ovder. AA327-329. The October 13, 2015 order’s

silence on whether the distriot cowrt would enforce it “hecord and satisfacton”

Bl
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Judge Villani’s post zzxai»ﬁmm pirder mwar da;w Henderson 826,715 in.
attorsey’s fees was not just an abuss of diseretion. It was punitive and lacking any
Teason-or even a patina of vitionalization. It is strong evidence of an untbunded,

and anaccepiable, level pbias and hostility by Judge Villisi towards Sargeant.

stgnment of this case ppon

ordingly, it is requested that the Conrt dice

remitter.
CORCLUSION
Wherefors, for i the ﬁ}i"ﬁ?ﬁg@ing seasons, the Order and ;f'i_i;:fgm;mjt appealed
from should be reversed in #s entivety with instructions that the district cowrtupon

vemitter shall assign this case to a different district court judge and enter an order

wrnting class certification and related selief, including anaward of sttorney’s foex,

‘%x. n ed AA

&knmx»iﬁdgmn‘“' s;z“ wefs who nevel

m VITIhty -'ﬁ*a—:‘fz‘ ‘§l’1§@ﬂ<§eﬁéﬁ.w
js order gr mimsg mms :

and certif of an un;'s i::lda‘d
mheu.miy }mx ne im,m J\A -%”

; 45, izi"zhe ()fﬁ% relief
el e--m m g xigié & umﬁm tha,

si&ktﬁ dwmmi 3:01 that "“ih_"'

s‘lﬁi‘x&f e‘s}zﬁ;ﬁ;:g}};-;smsi_ ;dmmk

".}z

B
i
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a clasy representalive secvive award, and Impose sapeiions, as. xeyuested in
Sargeant’s wotion previousty heard and denied by the distriet court.
Dated: July 27, 2016

ﬁa s subirittied,

Q‘Z
5’1«

Respes

Atmma ; ’m Appellant
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Certificate of Complinnce With NEAP Rule 283

N

1 heveby certify that this brief comphies with the frmatting regudvements of

NRAP 32{a){4}), the typeface requiraments of NRAP 32(a)(5and the-type style
vequirenients of NRAP 326 zx;{(é} becaus this brief has been prepared ina

praportionally spaced typeface using 14 point Times New Roman typefacs in

wordperfect.

1 farther certify that this brief comphes with the pages of type-volume

Hmitations of NRAPF 32(a)(7) because, excluding the pats of the beief exempted by

NRAP 32} THC), it is proportionately spaced, has a typeface of 14 ponts or move

and contains 12,235 words.

Finally, I ercby (’wn\f thas T have read this brief, and fo the best of my

knowledge, infurmation, and belief, s
tmproper purpose, T further certify that this brief complies with all apphuable
Nevada Rules of Appellate Procedute, in particular NRAP 28X 1), which -;:e-:q;;;s?ﬁas
every assertion fn the brief regueding matters in the record to'be supported by &

veference W the page and velome number, iany, of the transeript ov appendix.
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where e matter vehied s is -t be found, T understand that 1 may be subjest to
sanctions in the event that the aceompanying briefis not in conformity with the
sequirements of the Mevada Rules of Appellade Procedurs,

Datad this 27 ihai; of July, 2016

Y
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Attorrevs for Defendant Henderson Taxi

»

HATRICT COURY
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, individunlly and on | CASE NG ASIS-714136-C
behalf of others similarly stusted, DEPT NGO XV

Platntift,
ORDER GRANTING MOTION FGR
%, ATTORMEVS® FRES

HEMDERSON TAXL

Defendant,

Defendant Honderson Taxi’s {Defendant™ or “Henderson Taxd™} Motioss for Attorneys’
Fees (the “Motion™) came before the Cowt on Chamber’s Calendar on May 4, 2016,

The Court, having read and conddered Henderson Taxi’s Mation, Plainiff Michael
Sargeant’s {"Plalatil”™ or “Sargeant”™} Qpposition, Henderson Taxt’s Reply, ol exhibits sttached
thereto, and good oxuse appearing, boreby grands Henderson Taxki’s Matlon in e snunmt of

€26,715.00 for the reaxons aot forth below:

FINDINGS QF BACY

1. Sargeant filed this action on February 18, 20135, alleging that Henderson Taxi failed
to pay S taxicab devers the mindum wage veguired by the Nevada Constitution.
2. On May 27, 2013, Sargemnt filed a motion seeking o cerify this case a8 » class

action ("Motion to Centify™)

Page 1 of &
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2 PRCE [ R, Lol Lold =
' By Drror about July § 2015, Heuderson Taxl prodoced comespondence and a seitioment
agreeronl bebeesn it and the TIPEUAOPENT Local 48735, AFL-CED Qhe “Union™

-i‘@p&**’&s&ﬁtiﬁg Hepderson E’az.:s doiogb deivers, This seltfornént agressent with the Union

it and e puintive o il wages:

A Simﬂiy theveatler, Honderson Taxi fifed ts

xplained bow i had settled M. Bargeint'ss

EY

P2

5, On E};:i‘f_{b o %, 200, this ©

Contit-found tht thy Sgreeniont bel

s the Uslon “acted as 8 cveplete aceord aid satisfietion. of the [Enimes

& wininum way ‘ssi

TS

grievance and anyolalins t¥ minftnen wage Honderson Yot vvab difvers oy hive had.’

B, G Qotober 36, 2015, Fargeant Hed a Motion. fr Puntlal Reconsideraticn o,
~ b e o .
8 Altanarively for Bolry of Fival Judgment ("Motion for Revonside fon”fo This Mutiow foy

gy

':.S‘.(}fﬁ.gifit: gertification of a cluey that was not pleaded In PlaingiVs {';‘:i';ztt'g.i.a?mt.an{i*

Reconsideration

Judgmenton a dlabiy that was both wosupporied and had not boen pleaded i Plalatiffs Conplain. .

ES O Movember 13, 2015, Henderson Taxi diled a Motieny for Sommary- Judgmant.

Sara grant tpposad thds Mation S Sebndtivy Judgmoent by again atlompting o volivigate the soced

TN

smél satisfaorion sod seftletent issue the € Cinnt had aliosdy clonrly ducided, Sargeant failed o even

atteropt o prosent facts that nylght have contradivted the graniiig of sumimdey hudgment in this

opposition.

Q

S To the sxtent any’ of

the forgotig Findings of Fact are properly constwed as

v

Conclusions of Law,

ti‘w will be Inforpreted as Conchustons of Last,

CONCLUSIONS DF LAW

et I
i Recoverability of Attorneys® Foes :
- 1

1.

fées ave sob veeovershle sheent & Siatute e, ule oF contrachul provision

i Sonby e, B9 ey, 30K, 315, 082 B2d 332, 1334 (1983

23 _ ‘ . ‘ .
2 NRE L&RI0EHE) provides. thet attoraeys” foes should by awarded to a:prevailing
’}é '

party “whén the cowt finils Hhat the ClRhw ... was Brought or madntained withood resstosbly
=*tm§}}d o fir Harass the prcmsime party” (Rmphasis added:}
288
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N
: 3 Purthetroore, Sit s the

2

T pursuant to (SRS TR010(2 3T .. B all appropeiate sitaations to punish for and dete

y worgtions claims and defimses bocess swch olaims sed defensss pviburdes Yisited jodicial
4 resources, hinder the timedy reeolution oF meritarions olaims wid increase die costs.of o gagiig i

# business and woviding pro ofessionel services tothe publie” NKS 18.019

«

n . 4, Here, the Clourt el o Octeber 8, 2015, that Sargeant Jatked any cognizsble claisy

-

for sidinem wage against Hendeeson, Taxt becausesncholaii hiad boen settled by the Lhsion, This

order voade clear that Sargeant locked any clalry against Henderson Taxi S unpadd. sinimum

5 Afier recelptinl this Qider, Sevgeantt and s counsel wereot potice that Sargeant’s
b nr factitabor fogel basls,
&, Sargeam & continued. iatsmmz of this vase wher Oetsber 8 2013, Includihg {Hing an

%

".ize:fiiﬁaaé{i‘vm s’}f‘ait"'ii{i}}'ii%ad@ii-:i':.i:‘i‘"‘"‘__fmd Gppcs:tton g0 Motion for Stvastary Fodgnnt, duninseate

that e salutained fhis action “withautressonable gronnd™ bevanse the Cowrt had roled he had ne

cognizable claim.. Thisis the exact typeof situstion whtrein the Loptslature intbnded afe

awgrd

i

ander NRR 1R.GIH20Y where a-plajnuist

will not Tet go of theiy ai_ieg‘; o clain regantioss of the

- daw, and prior judieial orders stucked sgainst fhens,

'.?‘ P S I "
e CAEINETIRRRE

eyl

il nebases safdevwe it & well-sefileod fhat unions ma

r

voael ond

bohalf of thelr mombere sod that dgents may soile clalms for thelr prinoipals. See,

l dmdersen, 13T Mev, 668 $TTS 119 PAG AR 1RI0-6H (20051 (“Schwsriz had authosily 1o

ateron hehalf of the M

s and ascpled e offer

i writing: L., The et

o sig 4 the maq%:imi diaft reloate éi}@;zmmé s mcopsequential © the enfornchyent of thel

docwmenied settloment agreswen, parly sotapelied complimce by

N

“3 " v 5 - ol e e y
T disedening e Mays® wetion.™ W see also, €g, 8 Finceat Hospiedd, 330 NLRE 42 44-45 {1995)

268 . ‘ , . ;

TR as aomatior of law, when the partiey %ﬁ;s?-mfzs;tu’;:ﬂ consent have modifisd ot tuldien 8 privision

' comdained iy thely eollzetives ~bavgaiulng agresment, that lawlid e wodifiogtion bactihies e

et

28
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peitiey” volfective-barpatniag pgreetnent, unless the dvidedive sufliy

pSaad-h

ntonded othoy

e weny seltle i
b based on g,

Dnion's seitientent theveof.

G For Reconaideration was raade without ssasonsble «rmzmd

of an

motion for wecrsideration seckiag: Judament on sy enpleaded olainy. sod

wnpleaded clagy is nota molion for reconsidiration and inherenily has ny mert

B 1€, s Dpposition o Motie e Spromary Judgment was siso made without
fo urvuad Ty Hiis ssition, Savgesnt failed o even atompt o prosest faots that might stave off] ;
ol suswoary jedgntens; but rather sought © re-1Rtigdte e wddind and salisfaction issue pravicusly

& v

B deasdad,

1L For these reasots; the Court Sinds that Swgeant’s elaim was miosdiied, without

HOLLA

reasomable ground sdfer Cutober 8, 2815,

. Roasopablepess of Fees

%

12, When awarding aftorney’s fees, the Court must sonsider thie follawing factors: {1}
Hi
:,,s,; the gualities of the advoente; {2} the charasier of the wark o be donsy (3 fhewark sm;ad}
z prformd by the advocsie: sad (8 the rosult achifeved. Bramsell v, Golden G Nat't
2
“4 455 P24 31,33 {1969}, While the Cowt nesd vot make-expliclt findings for sach

fiite o, the Clort mbst demdnsteate that it-considered the required 3

nust be suppotted: by substantial ovidopee, Logere v fhe, 131 Ne

i3, Henderson Taxi’s aftorigys’ i yepsonabie and hutifed woder &

Page 4ol g
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D& HART L

HOLLA

Phone

2E

xperiends o ¢

Firss, Holland & Hart LLP and the :

gormsnereizl, libay, and aiiployifient §

Feadersory Taxh

15,

and other suey under the Nevady Do

Hart) had tode

were reasonabie
ol

vy
- ;. il )

e

oo, Plainti ot sght this Isait as s pravtativer o

.

setitution which Hetdérson T

ferud.
Thivd, the work perfivmed by Holland & Hart-and Hollgnd & % He

i Hght-of all the eircundtances snday detvoustrated by el sobm

Fourth, snd finglly, Hondeeson Toxd was ultimately sucosssiil defonding this mtter

weith the aid of Hadland & Hart

i3,
after this Cowmt’
Wi i"sk.dmm s

8.

»

wd isentitled 1 an awand of el

Acooridingly, Heodorson T

eaned s Oetober

the gm

Fladniift's e fFivedous gt this te and aiy madnidn

Hrivdate was uoreasonable ad v itattoy of heed

o
*Fen
-

5% gotion and rhisy

dreplvad in TR case poosess ex

'8 howdy raies

anie of the ok

d sontrachial

sioss {i
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iy & HARTILLE

HOLLA

i

3

-
2

powy

>
%

b
3

28

200 To the extett any of the forgeing Conclusions of Law mre peoperly sonstrued as

i Fladings of Fact, they will be Interpreted as Findiogs of Fact,

ORDER
i1 15 HERBEY ORBERED, ADJUDGED AND DECRERD thay Henderson Taxt’s Mation

for Attorneys’ Pees is (w}{Al\EL{% mi *h : sanount of $26,715.

. 26,
7 THETRICA mt;, By mﬁiﬁ« N
. { Zea) \,‘}\» X r\?&z\\,\ﬁﬁ
Respectfully submitied by \\J
HOLL K" SR & HART e ;7 o

7 vy
Byl SR

K ntn ony L. Hall, Esq
Wev da&s& Mo, 3977
& salder Hendington, Fsq.

a Bar No. 11996
i)*“x S 5 Hillwood Drive, 2nd Floor
Las Vegas, Novads $9134
Artorneys for Defervdant Hemdovson Taxi

T

- Approved as to foray

n‘(.
&
5

.
By \f& S %‘*?f*w,{f oo  Sig e
Leor Groesberg, Beg, o

Dana B ;wmkiq X

LEOW GREENsERs Pr CNAL CORPORSTION
2865 South iﬁna,s Bhd,, Suite B3

iaa \:" ’\I‘iﬂ *\3 ‘1 ist?*i%

FIBARD 4

Page b ofé
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Electrosdnally Filed f
TOS2015 100232 AM :

11 NEQS
'\ﬁti*mw I.

Hadl, Bag

CLERK OF THE CQURY

Har N{). 1 ‘i. 996

41 rehuntingtoni@bolisndhart.eom

HOLLAND & HART wp

5§ 9333 Hillwood Drive, 2a0d Floor

Las Vegas, Nevada 89134

G (7023 665-4600
(PO 669-4650 ~fax ?

“va d&

Arrarneys for Referdant Hendersan Toxi

9 BISTRICT COURY

i CLABK CCUNTY, NEVADA

i
Py
pror)

MICHARL SARGEANT, individually and on{ CASENG. A~15-T14136-C
behalf of wthers similarly siinated, DEPRT. NG XVH

30
3

Plairdtiy,
MOTICE OF ENTRY OF QRDER

v,

HENDERSON TAXY

300 # Fax (702) 688-46
s
[

N3 & HART LLP

Defondant,

17 PLEASE TAKE NOTICE that the altached ORDER DERNYING FLAINTIFFS

HOLLA

MOTION  TO  CERTIFY  CLASE, INVALIDATE IMPROPERLY OBTAINED

T P TP g
Phaone; {HYT 86944
P
e s

ok ACKNODWLEDGEMENRTS, ISSUE NOTICE TO CLASS MEMBERS, AND TO MAKE
200 INTERIM AWARD OF ATTORNMEY'S FEES AND ENHANCEMENT PAYMENT TO
21 REFRESENTATIVE PLAINTIFF

nak Ff7

Lont

"
s,
o
~,

et RN

Page 1 of 2
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i was sutered by the Coust on October &, 2415,
2 TRATED thix 13th day of (tober, 20135,

3 HOLLAND & HART e

- -

K siimn} L. Hall, Fsq,
. WNevads Bar No, 3977 ;
6 R. Calder Hungingion, Hzq. : |

. Nevada Bar Wo, 11998
g 8555 Hillwood Drive, 2ud Floor

Las Vegas, Nevada 89134
we for Defendoant Hendarson Taxi

10 {Z.&‘RTEFK“ ATE OF SERVICE

@ it I heveby certify that on the L ) day of Qctober, 2015, a tue and corrsct copy of the

128 foregoing NOTICH OF ENTRY OF ORDER was served by the following method(s):

13 ;@’f

by submitting electonically for fliug andfor servics with the Big 2hth Judictal

Cowt's a-filing aystem and served on counsel electronicat iy m accordance with

&
14 ee list fo the Bollowing ematl addresses: ‘

- i L
3 i \3 I vy £ e '3'(-:‘3 . 03 20y i
3 Leon Oresnbos e ELQQ, .

$ %]
B
=3

34600 4 Pax: {7024 5694

Drausa Sniegocky, Hsg,

rimed T
VAL

PBOLLAND & HSRTILP

g 168 & . ~
29X 16 L Leon Greenberg Profesdional Corporation
T35 ol 2968 South Jones Blvil, Suite E3

i‘g ?E h i A3 \-j qf L» ‘Qtp Ah L\'L}i i’\?

o -

Iy
i

Leon Oreenberg: loongresnberg@overiimelaw.com
Dang ‘Sn fogocki: dana@overiinslaw.com

—

20
;
22 i ] ;
E f \V"“"“"“""“\\ :
23 ! 1
‘ oA

24 An ;Lz"%ibﬂ{}m R mia d & Hart oy “
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BISTRICT CoURy

CLARK COUNTY, NEVADA

SN TAS,

Defondant.

‘ % a’ cin» w&iw mdon | (4

This metior. vame befirs

Hge Eii‘i‘i

e

Higtor of Holland &

- Notice o Clags Mepdh

'ﬁ

il

fh Coaet for hﬁ\hg; ng of Adgest 12

Hart LLP atrgeam\i on behalf of Dafen

..\iiiﬁii T YHE LOLRT

o o

% 2618 on Plairs

>
P
“Z’»

;,"’““ Feny Lé .t.f}‘g‘:‘u"a"ei ?f"?e?’i

E

Sntegoackt of Loon

poration appeared on behalf of Plalaifl Antdhony Lo Hall and R

slant Henderson Tagt,

i}

- Plaintiffs

n.;
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~hnd

e

AR

et they had been puid and Mevade mindimont wags over fhe two ye

wepe oF wore not exsitled to e

S Any Misimwn Wage Clais wape resefved by an secord and satislaption with

the Union

da Suprese Cowt decided the case Thomar v Neyv, Felfow

he Minioumn We

Corg, T30 Nev, Adv. Op. \,. : Ad ST, 522 ¢2014) and fowd

e

Amendment to Nevady’s: Constitution, Nev, Const, Art. 15, § 16, eliminated fhe g

o~

nraiRRIL - WHge oy

FOPEI Local &

d by stabde. Thetes

o wtady e evet o
% the Cours fsds

o e theekohaivg
reprosentative of Hewden oysment witk Henderson Taod,
?ﬁys‘mg} negotiation,

wh‘mmw pay

Hndorsos Taid and the Unlon sottled

pracions goisg forw ii*i ‘Mo R St m“f‘“mivmw e raview Henderson

.:::aiﬁ,(i' formercab Srbveys the ditforence hetweey

Taxi’s time and pay

s vior §o the Fellow Tab

desision. This seitlernent agresment for the (hisvance.

seind asn comploly

“the grievance and any claims B miningm wage Henderson Tan{’s vdb delv

entd 0 it awrent ond folineg ot diivers B ST A S _;_ih oag h the drivess wers

- Conet finds hat

of the-Grlevie fa‘sn;é. Fht 8

wuy gvidence of tosrcion segerding sny of e acks de slgned by Henderson Taxi cab

dedvers. Farbier, the Coart Hnds that a bona fids digpue sxisted s & whether the Yellow Cob

v, Kwsuch, itis upslsar whether Henderson Tal

ston is to be appll s cinh defvens

1 ihe Gricvance-or wiisther they

J

Kopay prioe to the se

N

beerthilad t back pay absent the settaiont of the Grlvvance, Accordingly;

By

wipnndd i

of the Grizvancs rsesdved g bons fide dispy @ waged and di not nwces At s A

wabver of adwimun wage rights..
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i B, Plantiff Has Falled to Fresent Evidunivs Supperting Uluss Certificstion

g

2 s, ek § frart based on the préceding Findimgs, the Cowt fucther finds that :
3 o wndor NRCP 23(a). A

44 olavs astion s tuftod, affor & vigorons ‘ansbysis, shat the iy

3 g of Rule ’23(&\ have bewn salistied™ Generald Tel Co, of the S v Palcon, 357 US,
Gy 147, ifxfi: wite v. Beager Homas Ho x% §47, 124 PG
7 hig.xi gotml“ apsibysty swill govorglly overdap with thy o
§ A Stoves. By v Ides, S46 L3 RO “ffz_‘éi o8
@ fully sarisfied D riifiestian should be vol

NI Cal, 2008} foi

g Faloam 33708 &8 ‘mh

eitabhiah et the ek Ig R for alusy reatment,

oy, Rewgeant

faims o

v 1

28 Cfi\ &'ﬂ\i ci{.’k_.qﬁdt{}i};.
5 pi qibe

IBE Thuesy under BROP 230, Plaseifia

ong: {TZIEE5-4600 e By

indor o

Sy

i wagey fefated to the Novada 'iéﬁugr‘amt: {

gurt'a

¥ hag not demorstrated that there s a-olass of individuals so pumerous |

22 .'i?:-\asjtainkie:f ot sl msinbery v bipsctivable. Thus, Plabssf

e
287

: &\n

[
o

c NROP 2

£ show that thers ave commmen questions of nw or fhot

25§ comwuon focach hdividual within the propossd olas of law and $hot s commonis the
'}ﬁ "f{-’",", "\'"iw iﬂ- .i“" NG & ‘} 2. ¢ 25 .‘ 3 s Ty o - _z‘E'. VA YN -‘\: SN 3 .zi*’ b f \fs Eax i
i vdasg ondy it e snswwer 0 fhe guestion ay o ong clags memder dulds g a5 e off olags me m YL

-

ok

o, O the S w8

2 AN
sfeniy 457

NX

Shugtie; X

HeS 3
(s

s L dons of Teee and fhet wust be applic ame mamerad fo the
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. Furthey, deterniining the sonumon questions” “teyitde o falsd

1f entive Hy™ ot reaoie i one

£ 3‘1.%\.#{3&::3””3‘&- fssue that is “contral 1o the valithly

s, ]

vea--bud, mthes the

T in sctualily roquire 3 penltitude. of

%

posspming s ¢ 21 ey, at

s

,,f}

0H Mg, the -a";m;j’oxi‘a‘ of Hens

slali A sinst Hendemon Taxt snd that they have been peid

e

£

b3

- Union negotited 2 stfement: of the mintomm wage claim Plaiglil socks & sdesert sgainst

"

Az

i Flg

W

1

138 Hendorson Tl Thus, Plairiff has not denonsteated thie thers ave common questions of law o

'\’

derminaton of wons Wags Issue, had B notd

Sact for the proposed class Flether, dhe &

w individy

ah:eaﬁfy been resolved, would vegu

.
3

stiod Drive,

e aoht diiver thiotghan

sletermine w

Hiy

Tuding potentisily-ontepord tips whder NAT 608.102-608.104) snd the-

9553 Hi

55
N N

HOLLAND & HARTLL?

H 18 analysis of the sumber of dependsnis eanh
S _
X

wirance shanges based onthe

D)
o
21 Cihe reprssentative: :

§. Hore, Plaintiffs,

228 pactiss be typlesl o

234 wlabas aveont ‘vmf:*i of these he seelydo mp

245 hundreds of Henderson Vand-cab deivars, Agthe Cowt has forad that theve scknowiedgonionts arg

vith the.

m:’S valid and wees nol obtuined through any Imgroper sel, but safbsy tuoug w 1

268 Union and volontury -sotion of sab deivers, the schuosledgoments ﬁﬁéﬁm;sst;‘a.t{% ﬂéﬁﬁ‘w&ﬁ? fhat are

27§ unigue to. the

of surrent sred iy

Pagedof X
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3 Pinally: nndér NRUP 23 Hisg ot demonstated that be fx s gdeguate’ olags

3

&1 reprosutative. For lnstinee, Plaintiis declasation

SOl 3 “«av{t—{

and Rorower Heoderson 1

61 210203, S11 (R, Gal Jan 17 2013 (oo o there was sonflic \Ii‘i} festimony
; % {803 EHEY &

R shout whother & aployeed veet » Unlike oiler casss whers a defindant had a

3§ "nmmi*\w iez {rest oy menl broak policy and coorts found that common isses: predominatid, |

G there iy sehstantabovidoner inlde cosethat defindant’s sl prantioe

218?; g

inge and papes ow e beeln, and heving

constdered the ofal argtment of eonnsel,, and g;gﬁ_ﬁ_si causs appeasing, the Coun wad pood cause.

appessing,

Pegpectiidly subevitted hyt

ooy Teaxd
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Y b‘,

MRON

CLERK OF THE COURT

Attornays §m‘ memt

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGE

NT, Individually
chalf of oth

& §“_\13}§i§¢l§‘§’§

Lase Noo A-15-TH4136-0
Dept.r XVIT

sitaate d‘

Plaiatiff,

HENDERSON TAXI,

Difendant,

g i et e S el

Plaintifly; through their attorneys, Leon Greenberg Professional Corporation,

hereby move this Court for an Orden:

(13 Geanting partial teconsiderntion of this Court’s Onder entersd on October §,

2015 (Fx *A} igt.j;é:sz;}ifg to the extent of mtﬁ}mg this caseas a ‘;333*‘{33} olass aotion
prrsgant to NRCEF Bude 33(b)3) and/or NRCP 23(b H2} o

A portion of defeadants’ formey taxi deivers that the Court™s Orderof

o

Oetober 8, 2015 found had their oladms for unpald minbmen wages under

Article 15, Section 16, ofthe Nevada Constitution completely resolved

through the settlement agreement for the Guevance {the “Grievanes™)

RAA0191




between defendant Hendersont Taxd and the ITPEU/OPEIL Local 4873,
AFL-CIO (the “Union™. Sush class

‘wha have pot actually teceived the payment they are entitled to yeceive

senddd be Timited to such persons

pursua {0 such Grigvanes and have not exesuted the Ackndwladmment
£
lave such vapaid funds placed nuderthe Jurisdiction of the Court for the

it

Fforts madeto have those Tinds actually

forny provided for by that Grievance: Such class s to be so certified o

‘prrpose of baving appropriate

pald to.such class membery or 2 suitable oy pres beneficiary.

(2) In the ultemative, in the event that the Court holds that the foregoing
recuested partial class cedtification should not be granted becanse the Cowt’s Order of
Oetober 8, 2015 does not prohibit the proposed class members specified in (1) from
ollecting vopaid minimuem wages under Article 15, Sextion 16, of the Nevada

Congtitition in g ia.‘s%s:-'s‘u i ggainst defendant I an amount gregier than that provided 4o

thigm wnder Grievariee, Le, that the Giievance doss ot fully settle such persong’ " clabhns

for unpatd siimimun wages owed 0 them hy the dii‘;‘fiza_ﬁfdaﬂt"g:sfsfi_;’:s;s:‘-"it:s‘;?i;;.‘i}#" 15, 2014
Oranting leave to have the Court rehear, with full briefing, on another
date, the branch of its Qutober 8, 201 3. Ovder fnding that class

cortification would not be proper forsuch proposed class members

because “individual analysis™ would be necessary “io determine which
minimn wage Her applied o each driver '&3&%}7{3&;{9‘37&._ an dautysis of bis

come {ﬁmiuﬁnw potentially tnreported tps under NAC 608, H2-

G081 and the cost ol insuring his o her dependents, inchuding an

{'%; Tis the é}’iztﬁsr}miw; i z?:§1£_-n§‘if?f:‘z£.§.ri 'tisi‘- fines to grant rehearing as requested in

RAA0192




F2

=
&

$107.23, the amount 1t is asserted by coungel Tor Henderson Taxi that he v entitled to

o

pursuanitto the settlement agresment for the Grlevimee andfor for such other relief the

Lot desiis {E.'z'e: should be awarded andier enteting an &;ﬁ;ﬁx:;g}fiﬁiﬁ Orvder specifving

whatever other sad different rolief he remaius entitled to seek i this i@éﬁ'}g}gfﬁtﬁ-{ﬁ;ﬁ o

the Cowt™s Order entered o Oelober 8, 2013,
PURPOSE OF THIS MOTION

SUES THE COURT DEEMS R -{5
LIGHT OF 118 mm ROFOC ,,€‘§‘i§il§; <; &m:s

pught on the Dctober 8, 2013 &31 for’s dem&i
ot in the form plaintiif vr

ﬁtg‘ii‘&ﬁ ng i im 5
: 11}

Plaintiffs’ motion that resulisd in the Court’s Ocipber §, ?ﬁiib Onder sought
broad relief, including, among other things, vlass certification of a class consisting of

all of defondant’s taxi delvers Yor unpaid mintmunm wagess awad under Asticle 15,

Section 16, of the Nevada Constitution. 1Ealse sopght o determination that the

‘i&*&ﬁ'i%;js:ég}%sgf},i:iijg_g;fﬁm:ii‘:&""*' that defendant had Uaﬁmm from a large munbarof those taxt.

drivers were void, The Court denled thoge twe iters ofveliefto ’gff_jia.izi}iii“‘ﬁ? and all other

relief revuested by plaindifY af that thme.. Plalntift does nor seek rehearing on the
Couns’ denial of the relief ;?fii-{iﬁitiii_‘i previously requested, as the Court bas elearly

decided notto grant such velisf

Rehearing Is.songht to effeetnate the October 8, 2018 Order® s@ apparent
finding, av best undersi nd by plaintiifs f:mmwi that the ouly relel the
ﬁﬁi‘f*‘%&g ¢lass members ave entitled to I8 a pavinent specified in the
Grievanes riselution,

As discussed, if?fn plaintiffs cotinsg! mrderstands the Court™s Order as Eﬁiﬁﬁfiﬁifig”
that ol ofadems for all mindmom wages onder Aricly 15, Saction 16, of the Nevady
Constitution owed 1o .o members of the alleged class (defondants” taxidrivers) have
been fully settled by the Grievance through an “accord and satisfiwtion.” This would
melude such persons who have net signed Acknowledgments as provided forunderthe
Grievance. Yet, as discussed, fnfra, itean colorbly be argued that the “hon-

Acknowledgment” sigiiers under the Orders language retaina legs h“whi to prosgeute

[

RAA0193




1§ clatms for something begide

2 | Plaintif s counsel advocates for no xg)wiﬁ ;;'smpm“ tion of the Court's: {}uis,r ot tim
3 1 poing, seeking only clarification,

4 11 the gvent there 18 nothing forthe ™ _

5 § and all they wre entitled to 1s the amount provided o tham by the Grievance reselotion,

6 ¥ plaintift seeks to heve such amonnts paid, Partial olass certification is sought fust for’

kv

7 ¥ thogs mm«&fﬁ:mw%ui{m;. o™ SEners, . anly forthe s wnounts they arg owed ander the

g § Grievanee resolution but never paid, and onfy Tor the purpose of locating and gmwma

iy § fonds sh %:3}13@, Bk é}iﬁ‘-{*}.‘@_‘{i‘:-;.iﬁﬁi;§. %}\, the defendait,
il Rehe

M?ig:g fs sought in the event the October 8, 28158 {}r{ier did. not ia}i&

N resolve the minimum wags rights of the “nons: Acknowl %
12 with further briefing, on The gmﬂifsz‘g of the {}s'dm" %}&\a{%m ﬁd‘ﬁ wﬂsixsam}n
N would be improper because of Issues vequiring individual analysis.
i theevent that plaintiffy” connsel
i L L
Hervor, wod the “non-Acknowledement” signsirs du fetin a is,g&i right to i}mt Ak
15 | | |
i midmum wage clhimg for somethi rmu Besides what i provided for them wider the
7 o
_ iGrievance, rehearing with further briefing ix sought,  Such rehearing would be limited
. solely to the Grder's tindings, dizcussed fnfra, that the prosseution of such “non-
i¥ _
i Acknowledgrent” signers elalmy “would requive fndividual analysis notproper for
wl” & it . PO
Fodass cerpifleation,”
it I N
The Court is also asked to enter final judgment or direct the pursuit of
21 whatever 1 vemaing avaiiable to the plaintiff it it dentes all requested
aving relich _
N In the event that the Court both denies the requestsd partial slusy action
i cartilication and «ll reguested relwartng relisf pladat¥ g counsel s unsurg what further
24 _ . L
reliel remalns to be secured to the plaintifl and the putative class by this litigation, If
§the Court holds that the named plaintifs claiv has beer fudly vesolved by the
26 ) v .
Grievanee, that he possesses no rights fo sus for anv other relief as alleg god in the
 eomplaint and has matle & final ruling that no cliss certificatiom of any form is

RAA0194



warranted, i would appsar that the plaintiff is only satitled to 2 judement of $107.23.

That is the amount assetted by counsel for Henderson Taxi that he i engitled o

pursuant to the Grievancs resolution. JF such 1sthe case plaintiff requests ety oof 3

suitable final §i:;(§gmt¢x,§i'._'-ii.rr_a. such amount zs-.i;:};:;._g; with an award {riizif’,;i:}.'iga Court ’;gs;i.} Lgrang iij}

what other veliaf ramains 1o be sought § in this case &mi orsuch other final usjomsm that

the Comt desans appropriate,

ARGUMENT

(ST WHO SHOULD B SS WiD
DER THE COURT'S i}i {‘ﬂ‘éﬁ% ’% 2&‘%;*3 Q}RE‘}FR
The understanding that plaintiffs’ counsel has garneved from the Court’s Uetober

8, 2018 Ovrder, which was drafted by defendant’s counsel, is that;

(A} The clabms af issue in this case have been fully resolved by the

‘mﬁpm '__:,ZHBK?F@ srigvaneg s‘*k&rmed in the Order. Such Ovder 'i‘i?ifiiﬁ@;&:

Henderson Taxt’s cab dmu\ WHEY Smm Emd.

(B)  Tothe axtent any “Hve™ legal dispute exists between the named plainiff

and the potative class allesed i this Complaint on the one hand, and ithe

defendint o the other hard, it is limited 1o the suforcement of the

“settlement agresmiont For the Onievance”™ referred 1o in the Order.

o congrocace with the foregoing inderstanding; plabntiffs vounsel asks that the
Court enfores the remaining legal rights existing under the  “settlement agreament for

ih’&' .{Li-s‘.is‘;‘:-\;fa?m::' " This woinld be Hmited 15 wmi}m a class of fuve those Henderson

RAA0195
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F

would be tor the purposes of affe

' <3c{m,d an “aecord.and satisé

dirnet g suitable process {perhaps through the appointment of a Specia

agrectuent” but have not yet reesived those amounts,  The named plaintiff Michas!

argeant is one sech petson. Bx, “B7 Iuformation produced by the defindants

wd

&g there are a;&pmxzma ey 3 136 othe ;i:_:ﬁ%ﬁ:.fg;ax%scéﬁs;. “now-Acknowledgmient”

;}a.yfrnfzsrsi. iiis,} are entitled 1o under the settloment agresment. Ex. *C." 92 Trappears

100% of defendants” current taxd deiver employees have signed Acknowledgment

forms expressly agree they have received all of the wnpaid minimwn wages

they are owed by defendans. 12,43

Assumning, argriendo, that plaintiffy’ coungel’s understanding of the Court’s

Order is correct, the partial class certification of the “Nob-Ackvowledmment™ signers

should be granted under NRCP Rule 23(B)2) andior 2 23b)3) Suchclass certification

stuating the findings of the Comt’s Orderand the
settlement agnoement it has recognized. Defendant concedes that these over 300

perspns are owed money porsuant to such sottlonent agreoment,  Defondant, having

thon” {the tenm rtt‘g‘tés':zme‘di\« ased i the Cowt s Order that

they deafle sy of the dispute smi‘i}; rise to this Htigation, should have to folfill the

“atistaction” (payment obligation) of that “accord” (settlernent agredment) they

securad. Tt would be unjust and inappropriate o ;ﬁ.@fﬁwfim defendant to retain any

portion of the-funds, the “satisfaction,”” it i obligated to pay under such “accord™ it

having recelved, through this Cowt's Order, the benefit of sech “geoord.”

Accordingly, i i requested that the funds promized by the defendent underthe
settlenent igmﬁkm but not paid, be deposited with the Court, The Coutt should then
I Master}

where h_}r-apg;frc:a:;}:r;a.tg:. efforts will be-made 1o Tocate the persons owed such funds and

pay them such funds, After some passags of time the Court may also, in the interests

of justice, divect that imehmed and vapaid funds be padd oo i suitable ¢

benaticiary.

Such pmpmmﬁ class certification is dm\rswmhiig and msi bebause, again,
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defendant showld not be atlowed to retain any portion of the funds #t prontsed 0 pay.
the “satisfaction” it gave for the “acemd” it teceived. Tn addition, while defendant

may not be refusing 1o gctually pay such fumds o stch persons, it hag wo incentiveto

Ioeate such pRISONS and pe ty thom those monies i i 1s allowed to otharwise relain such

funds. Novgan defendant pay those Tunds to such persens whe cannsd be located or

whe may no longer be reachable.

true “damages” class under NROP Rule’ "*Mﬁgh That is begause, as g}:f_.:aii-ﬁﬁiﬁ‘f‘ié

courssel understands the Cowrt™s Oeder, there remaing ne “damages™ to determine or

award, There is only'a settfement agreement specifying “satisfaction”™ amounts to

enforce, rendering class cerification miore sppropriate i this case por NROP Rule

{Eg}{__;;;} ':,Efj}‘;}r“é:é:g.iiiﬁ%}?‘égz :1‘53-3.55.{:‘-3?1

the: »s,itia.mmi agreement reengnized by the Court™s Order.  Plaintiff Sargeant™s cluim
is typical, as hehas not signed an Acknowledgment form and vot recsived awy

settlemant payment ander stch sattlement, See, B He is an adequate.

<

representative sud will fepresent the slass appropriately. &2 Class counsal is
ﬂpmk‘ﬁud angd ;d»emxi«, See, By 20 \ngmmr;f} of class regidttion is apparent gy
what is songht is equitable relief equally applicable to all ofthe class members.,

Class certification under NRCP Rule 23(bH2) does not require notice to the
clags, but if the Court believes certification under NRCP Rule 23(0)(3) is more

appropriate itcan divect such certification and wotive to the ¢lass.
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The gmrmi class aetion pertification reguest stod in Part 1 s based upon'the
understanding that the non-Acknowledgment signers cannot litizate minimum wage

clatins against the defendant that predate July 14, 2014, the date of the Grievance

sottlement. Plaintis counsgl s poncerned whether that undersianding is corrset,

Tha-il@_.m'i*fzs—; Order (Bx. A" finds that the defendant and s union’s Grisvancs
G >Emmn ‘acted 4y a complete aetord and satishetion of the grievance and @ Y ¢ Taims
{0 _@;;i-;;:zii;ﬁt}j{'.{iﬁ}_ wages Hendersem Taxi” cab detvers méy hive had.” It alse goes onto

find that “the settlement of the Grievancs resolved a bona fide dispute regarding wages

and did not necessartly setasa waiver of mintmum wage rights™  The conclusion of

plaindiffs” counsel is that the Order finds that thers ave no disputed issues remaining o

be Hitigated in this case with only enforcement of the Grievance resolution {setilement)

rivnaining at fssue.  Put the foregoing ‘i:éiii?.g?;lii}f§§§;‘~}gg'§7£§'€,‘ciEfi‘i".ﬁg that “the settlonient of the

ey

Grisvance™ has not’ ﬂemsmm} acted “as a wadver of mintmunt \mwmhm rmkes

clairs in this Cowrt for minimuny wages §)r¢3¢:§m§zzg the July 14, 2014 Grievance

resolution, I amounts greater than prov

ided for by that Grievanee vesobistion, elass

certifivation of such claims should be considered by the Court.  No request is made

that the Court grant stich class cortificstion at this time,  Allthat is sought uader stch

clreumstanee is an-oppottunity, upon fiull briefing, to have the Cout rehear that pertion

jof s Order stating the following:

Further, the determination of the minhnum wage §\:’>ﬂx«, ?md- it not Je% adly
i)\.' nexeiwd would require ;;gdmﬁusﬁ mE ‘ 3
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iees based on the number of

cost of tosyranes cha
hag ExCTAT page s

frames because the
dependents a drive

Thig Emdmt' is i ereor, a8 the foregoing ngdividual snalysis of Income and
dependent statng and suranee cost would be irelevant to a parial class certification
of a class of “non-Acknowledgment” signing former employees under only the lower,
87.25, “health insurance provided” minimum wage. Do addition, the regulations,

veferred iy in the Oeder have, 1o relevant pari; been ruled fnvalid, See, Bx, *D” Nor

Tasany factual record beent developed supporting these conclusions,

Plaintiff does not Burden the Court with further srouments as to why the Court

should strike theése findings from s Orded since plaintiff™s counsel mnderstands the

Order’s as rendering such findings moeot dnd irrelevant. Sueh mootness arises fromthe
Creder’s holding a complete settlement oithe class claims has scourred through the
grion Grievance resolution. I thers are no contested claims fo litigate fnthis case

{only claims for enforcpment of the Gripvance sefthement) then the Court should not

er imsmm But otherwise, it should grant plaintff an opportunity have thess
findings reviewed at. reheart ng, with full br‘igtiiaw ata date Si;é@siﬁzéd b\e the Cm:gir‘t‘

HL

Tt is plaintiffs’ counsel's understanding that the Court has held the :-c.\.ﬂ§(;;. rights

sedd by the plaindify, and over which he brought this lawsult, are confingd to

tisfaction™ he s entitled to from the Grievimee resolution,  Based

whatevet relief(*

upon that yrider xfa;xdmg piamt s gounsel Hag squested the gﬁé};’fﬁ:ﬁ;ﬁf;afiasé;,as;“.:ft:ﬁ%::s}igf»:}g;i

relief spenitied n Part I Altemnatively, plamtil s counsel has wequested the relef
spectiiod o Part 1f that understanding s incorrect.

In the event that the Court declines to grawd plalntiff the welief specified in sither
Part Lor Part 1, plabstif vequests that the Cowrt clarily what relief the plainnift can still
pursie i this Heigation. I the Coutt belisves the only such available relief is an award
of the $107.23 that defe

{ani’s counsel has represented the plaintiffis gwed in uapaid
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wes, interest and costs (ot a

o

atorney’s

i

final judgment, along with an wward g h

detenmination that the phiatiffis not entitled o such things), in svich an amount, Wihe

=

ves some other Torm aritem of relief remains avatlalde to plainfil¥ in this

Htigation, platntiffrequests an Order so spevifytog the same along with an opportunity
to pursue an award of such relief.
Whertfore, the metion should be granted,

Drated this 30th day of October, 2015,

Leon Greenbery Professional Corporation

Attorney for Plaintift
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PROOF OF SERVICE

I, the undersigned, hereby certify that I electronically filed the
forgoing APPENDIX TO ANSWER TO PETITION FOR
REHEARING with the Clerk of Court for the Supreme Court of
Nevada by using the Supreme Court of Nevada’s E-filing system on
March 27, 2017.

I further certify that all participants in this case are registered
with the Supreme Court of Nevada’s E-filing system, and that service
has been accomplished to the following individuals through the Court’s
E-filing System:

Leon Greenberg, Esq.

Dana Sniegocki, Esq.

Leon Greenberg Professional Corporation
2965 South Jones Blvd., Suite E3

Las Vegas, Nevada 89146

Leon Greenberg: leongreenberg@overtimelaw.com
Dana Sniegocki: dana@overtimelaw.com
Attorneys for Petitioner

/s/ Marcia Filipas
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10/11/2016 01:53:43 PM
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LEON GREENBERG, ESQ., SBN 8094

DANA SNIEGOCKI ESQE SBN 11715 CLERK OF THE COURT
Leon Greenberg ?r@fessmngi Corporation

2965 South Jones Blvd - Suite E3

Las Vepgas, Nevada 89146

Tel (707) 383-6085

Fax (702) 385-1827

leongreenberg@overtimelaw.com

danai@overtimelaw.com o
Attorneys for Plainiiff DISTRICT COURT

CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually Case No.: A-15-714136-C
and on behalf of others similarly % N
situated, ) Dept.: XVII

PLAINTIFF’S MOTION TO
RECUSE JUDGE MICHAEL
VILLANI FROM THIS CASE
PURSUANT TO NRS 1.235

Hearing to be recused from:
October 19, 2016 at 8:30 a.m.

Plaintiff,
VS,
HENDERSON TAXI,
Defendant.

e s e T o U

Plaintiff, through his attorneys, Leon Greenberg Professional Corporation,
hereby moves this Court for an Order recusing Judge Michael Villani from hearing
this case, including in respect to the current hearing scheduled for October 19, 2016.

AFFIDAVIT PURSUANT TO NRS 1.235

Leon Greenberg, being duly sworn, hereby affirms and states that:

NATURE OF CURRENT MOTION TRIGGERING RECUSAL REQUEST

1. Tam an attorney duly licensed to practice law in the State of Nevada and
the attorney for plaintiff Michael Sargeant. I am f{iling this affidavit in compliance
with NRS 1.235 to explain why Judge Michael Villani should be recused from hearing
defendant’s motion on QOctober 19, 2016. That motion seeks to allow defendant to use
a judgment execution fo “attach” Sargeant’s appeal of the very same judgment from
which that execution was issued and then allow Henderson Taxi to terminate that
appeal as the righiful “owner” of the appeal! Ex. “A.” motion with Exhibits thersto.
Such machinations would fundamentally abridge Sargeant, and all other indigents’,

appeal rights, as only wealthy defendants able to post supersedeas bonds could ever be

RAA0001




assured of appellate review of adverse money judgments.
WHY RECUSAL IS SOUGHT
2. Bven though it is inconceivable that what Henderson Taxi is seeking can
be allowed under our system of justice, there are substantial reasons for Judge Michael
Villani to be recused from hearing such motion.
AEiawm Judge Villani to determine the proper scope,

if any, of the appellate review Sargeant will receive is
improper and vmiama the Nevada Code of Judicial Conduct.

3. By hearing this motion Judge Villani will be deciding whether Zis own
prior decision granting deféﬁdanf surimary judgment should receive appeliate review,
violating the maxim that “no one can ever be a judge in his own cause,” nemo unguam
Jjudicet in se. This is a fundamental principle of law that disqualifies judges from
sitting in judgment of their o6wn prior decisions in a case. See, Williams v.
Pennsylvania, 136 5.Ct. 1899 (2016) (Error, and violation of due process protections
of the United States Constitution, for appeals court justice to participate in review of
death sentence they had prosecuted and reverse lower court decision granting new
penalty hearing, reciting maxim}, in re Murchison, 349 U.S. 133, 136-37 (1955)
(Judge sitting as grand jury cannot, under due process clause of the United States
Constitution, alse convict witness of contempt for perjury in grand jury testimony,
recifing maxim) and other cases. J udge Villani would also be disqualified if he was
sitting in the Nevada Court of Appeals or Supreme Court from determining what, if
any, appellate review and relief Sargeant should receive. See, Nevada Code of Judicial
Conduct Rule 2.1 I{(AX6)d)..

4, As Murchison observed, what constitutes an interest by a judge that
requires his recusal to ensure he is not acting as “a judge in his own case” is something
that “cannot be defined with precision.” 349 U.5. at 136. In determining when such
recusals are needed courts must remain mindful that “justice must satisfy the
appearance of justice.” Id, citing and quoting Offutt v. United States, 348 U.8. 11, 14

(1954). Such need to maintain proper “appearance” that judicial decision making is

iy
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occurring free of bias or prejudice is also recognized by NCJC Rule 2.11(A) which
directs the disqualification of any judge from hearing a matter in which his
“impartiality might reasonably be questioned.” Allowing Judge Villani to determine
whether his own prior decisions are subject {o appellate review constitutes a situation
where regardless of his actual bias his “impartiality” is subject to being “reasonably
questioned” and he should be disqualified from ruling on that issue.

Defendant has p‘izg‘pﬁsefml% acted, without any valid reason,

to effectnate hostility from Judge Villani towards the plaintitf

. and allowing Judge Villani to continue to rule under such
circumstances would violate the Nevada Code of Judicial Conduct.

5. Defendant has intentionally acted to cultivate a retaliatory hostility from
Judge Villani towards plainfiff. It has dene so by gratuitously and unnecessarily
advising Judge Villani that plaintiff’s appeal brief with the Nevada Supreme Court also
seeks reassignment of this case upon remittitur because of the manifest irrationality,
and bias, of Judge Villani’s decision awarding posi-judgment attorney’s fees to
Henderson pursuant to NRS. 18.010(2)(b). Ex. “B,” defendants’ opposition to
plaintiff’s motion to stay judgment enforcement, p. 10, 1. 24 - p. 11, L8, ad hominem
attack by defendant on plaintiff’s counsel, referencing such appeal brief. Such appeal
brief had nothing to do with the motion to stay judgment enforcement and was
introduced by defendant in these proceedings solely to inflame Judge Villani against
the plaintiff. This poisoning of the presumptive impartiality and fairness of the court
by defendant creates a circumstance where Judge Villani’s “impartiality might
reasonably be questioned” pursuant to NCJC Rule 2.11{A) and requiring his
disqualification from hearing such matter.

Judge Villani’s course of conduct in the §@st-:j udgment
roceedings in this case evidences a Jevel of irrational

bias and yré&udice against the plaintiff that requires his
recusal under the Nevada Code of Judicial Conduct,

&. Judge Villani’s grant of summary judgment to defendant, which I believe

e
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is wrong on the law and the éubject of Sargeant’s appeal, is not a basis for his recusal.
At issue is his post-judgment conduct. It is his unprecedented order imposing
“vexatious conduct” attorney’s fees against Sargeant, based on Sargeant’s
presentation of a timely motion for reconsideration requesting clarification of
Judge Villani’s prior order or alternatively seeking entry of final judgment,
combined with his other post-judgment conduct, that requires Judge Villani’s recusal.

7. Viaan Order entered on J uly 8, 2016, Judge Villani, without oral
argumment, granted defendant’s posi-judgment motion for attorney’s fees pursuant to
NRS 18.010(2)(b). Ex: “C.”. That Order found Sargeant improperly maintained this
litigation after Judge Villani’s prior decision entered on October 13, 2015 by seeking
reconsideration of that prioﬁ order. Ex. “C7p. 5,99 4-6 and Ex. “D” October 13,
2015 Order. Yet nowhere did the prior October 13, 2015 Order (Ex. “D” drafted by
defendant) state this litigation was concluded by entry of a final judgment or that the
Court would entertain no further request for relief from Sargeant in this case.

8. Sargeant, in seeking reconsideration, did not dispute that the language of
the October 13, 2015 Order .:C{)uid reasonably be interpreted as finding that
Henderson’s “grievance resolution” with its union constituted a “settlement” of the
claims he asserted individually and on behalf of an alleged class. Ex. “E”
reconsideration motion, p. 3, 1. 9 to p. 4., 1. 20. He admitted he was unsure any claims
remained to be litigated in this case in light of such order. fd. He asked Judge Villani,
if the Court deemed it possible, to enforce that grievance resolution on behalf of
Sargeant and hundreds of other class members who had never received the seitlement
payments promised under that grievance resefution. The October 13, 2015 Order was
completely silent on whether the Court would consider granting such “settlement
enforcement” relief. Ex. “E”, motion, p.4,1.4-1 10, Alternatively, if no such
relief was available for Sargeant in the district court he requested an order
entering final judgment. Ex. “E,” motion, p. 4.,1.24-p. 5, 1. 7.

9. Despite the foregoing, Judge Villani found Sargeant’s actions after

-4
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Cctober 13, 2015, in respect to his motion for reconsideration and his failure to
properly oppose defendant’s summary judgment motion, were abusive and subjectto a
$26,715 award of attorney’s fees in favor of Henderson. Ex. “C," p. 5, §94-6. Judge
Villani cited no precedent supporting his findings (drafted by the defendant) that such
reconsideration request was “without reasonable ground” because it involved
improperly “seeking judgment on an unpleaded claim and certification of an unpleaded
class.” Such order does not explain what is meant by that “unpleaded claim and class”
finding and, to the extent that finding is intelligible, it is untrue. Sargeant’s complaint
sought “...all relief available to him and the alleged class under Nevada’s Constitution,
Article 15, Section 16 [Nevada’s minimum wage provistions]...” Ex. “F”, complaint, §
17. If the only relief available in this Court to Sargeant, in respect to the payment of
nlinimum wages, was enforcement of the settlement payments promised under the
grievance resolution’s terms, as he proposed in his motion for reconsideration, it was
properly “pleaded” in Sargeant’s complaint. Jd

10.  Judge Villani’s finding Sargeant’s opposition to defendant’s summary
judgment motion was abusive is nonsensical and unexplained. There was no need for
that suxnmary judgment motion or any opposition. Sargeant already requested, in his
motion for reconsideration, that final judgment be entered if the Court clarified its
October 13, 2015 order by finding nothing remained to be litigated in this case. Given
that circumstance, he could offer no separate substantive “opposition” to the summary
judgment motion.

11. Eventhough Judge Villani agrees his decision granting summary
judgment to defendant was nof based on well settled law, and presumably this case
does involve unsettled legal issues (he struck out defendant’s proposed findings that
“[t]his case did not present novel issues of law”, Ex. “C” ¥ 7 and § 8 }, he refused to
grant Sargeant a stay of execution from judgment pending appeal. Ex. “G.” That
refusal by him also strongly supports a conclusion that he lacks impartiality towards

Sargeant, in that if his ruling on those novel issues is reversed the $26,714 post
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judgment award under NRS 18.010 will also have to be reversed. See, Lehrer
McGovern v. Bullock Insulations, 197 P.3d 1032, 1043 (Nev. Sup. Ct. 2008) (“...in
light of this opinion {reversing final judgment and remanding for further proceedings]
we necessarily vacate the [post judgment] award of attorney fees.”).

12.  Three days after receiving the Ex. “G” order I filed a motion with the
Nevada Supreme Court to stay judgment enforcement in this case pending appeal (that
motion could not be filed until the Ex. “G” order was entered, as per NRAP Rule 8).
That motion was fully submitied on September 30, 2016.

13.  Further evidence of Judge Villani’s lack ofimpértiaiity in this case is his
refusal to grant any continuance of the motion to turn over to Henderson Taxi
Sargeant’s appeal rights (“attach” through an execution issued from its unsatisfied
judgment Sargeant’s appeal of that very same judgment!). That motion was filed on
September 13, 2016 and scheduled for hearing on October 19, 2016. Henderson
refuses to consent to any continuance of that hearing. My office presented an ex parie
application to Judge Villani for a 30 day continuance of that hearing to await action by
the Nevada Supreme Court on Sargeant’s stay motion. [ was advised on September 27,
2016 by Judge Villani’s Law Clerk via email that such a request would not be granted
on an ex parte application but could be sought via an OST, which I submitted thai day.
The next day, September 28, 2016, [ was advised via a phone call from Judge Villani’s
Law Clerk that no such OST would be granted. T was further advised the continuance
request could be made at the time of the hearing.

14.  Judge Villani’s refusal to consider my request for a “first time”
continuance prior to the October 19, 2016 motion hearing is unprecedented in my 23
years as  practicing attorney. It is particularly incongruous with the custom and
practice for such things in the Eighth Judicial District Court where [ have been
practicing for the last 13 years. Ihave never heard of a judge in any case, in any Court,
refusing a “first time” continuance request (absent some sort of emergency situation).

And certainty never in this Court. Such conduct by Judge Villani is also contrary to his

e
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treatment of defendant in this case regarding continuance requests where he previously
did sign an OST to consider a motion hearing continuance request by defendant’s
counsel. Ex. “G” OST from June 2015 (that continuance dispute was ultimately
resolved by the parties” agreement without a ruling by Judge Villani). That refusal by
Judge Villani to grant my continuance request has burdened me with fully briefing the
motion for hearing on October 19, 2016. [ can only conclude, and submit there is no
other reasonable conclusion; that Judge Villant’s conduct in respect to refusing to
consider, or grant, prior to the motion hearing my continuance request demonstrates a
hostility and bias towards m} client.

15, In compliance with NRS 1.235(1) I certify that this affidavit, and request
for recusal, is filed in good faith and not interposed for the purpose of delay. I further
state that in 23 years of practice, litigating literally hundreds of cases, and appearing
before a large number (I would estimate over 100} different state court and federal
court judges, in different states and courts, I have never, ever, sought recusal of any
judge.

I have read the foregoing and swear that the same is true and correct

; o
A s

A
// } /’} A St
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%@“ﬂu’ ¥ /4,,4

—
Leon Ureenberg, Hsq.™

Affirmed this 11th day of October, 2016.

STATE OF NEVADA .
COUNTY OF CLARK ss.:

On October 11, 2016 before me appeared Leon Greenberg, known to me to be
such person and who swore to the truth of the foregoing statements and made the above
signature.

DANA SHIEGUCK:
x Nolary Public, $tate of Nevaga
Appoirimant No. 11.5105.1 |

+ My Ap ires Juf 1, 2019
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LEON GREENBERG, ESQ., SBN 8094
DANA SNIEGOCKI, ESQ., SBN 11715
Leon Greenberg Professional Corporation
29635 South Jones Blvd- Suite E3

Las Vegas, Nevada 89146

Tel (702) 383-6085

Fax (702) 385-1827
leongreenberg@overtimelaw.com
dana(@overtimelaw.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

MICHAEL SARGEANT, Individually ) Case No.: A-15-714136-C

and on behalf of others similarly 3 o
situated, Dept.: XVII
Plaintiff,
PROOF OF SERVICE
Vs,
HENDERSON TAXI, ]
Defendant.

The undersigned certifies that on Octaber 11, 2016, she served the within:
Plaintiff’s Motion to Recuse Judge Michael Villani from this Case Parsuant to
NRS 1,235
by court electronic service and first class mail to:

Anthony L. Hall, Esq.

R. Calder Huntington, Fsq.
HOLLAND & HARD LL
9555 Hillwood Drive, 2™ F
Las Vegas, NV 89134

/3/ Dana Suiegocki
Dana Sniegocki
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Anthony L. Hall, Esq.

Nevada Bar No, 3977

ahatli@hollandhart.com

R Calder Hummuma, Esq.
ovada Bar Mo, 11996

;rc.‘numszsgm ofiandhari.com

HOLLAND & HART L

G535 Hillwood Dirive,

1.as Vogas, Novada 89134

{702} 669-4600

{023 689-4650 ~fax

Aaorners for Befendan Henderson Taxi

CLERK OF THE CQURY

piviy

DISTRICY COURY
CLARK COUNTY, MEVADA

MICHAEL SARGEANT, indiv.idtmii}=' and on | CASE NGOG A-15-714136-C
behalf of others sindlarky situated, DEPT, NO. X.\f i

Pladnift
OBIECTION TO MICHAEL
SARGEANTS CLAIM OF EXUMPTION
FROM BYXECUTION

v

HENDERSON TAXE,

Defendant,

Defendant HENDERSON TAXT ("Defondant™ or "Hondorson Taxi™, by and through its

o

cousel of vocord, Hollsnd & Hant, LLP, hereby objects to the claim of exemption §iled by
Plhamtift/hudpment Deobtor Michse!l Sargeant ("Swrgeamt™ or “Plainiff™). Heodeowson Taxi’s
cbiection is based on the following Memorsadum of Points and Authorities, the papers and

pleadings on file, and any oral argument the Cowrt aay allow at the hearing of this matter, which

should be held within seven udicial davs of the filing of this ohicction pursuant 1o MRS 2111246

DATED this 10th day of September 2016,

HOLLAND & HARTLLP

30 R Cadder Fhoiinuston
Anthony L. Hall, Esg.
Nevada Bar Mo, 5977
R. Calder Hntington, Esq.

Nevada Bar Ko, 11996
9535 Hillwood Dirive, 2nd Floor
Las Viogas, Nevada 89134
Aftorneys for Defendant Headerson Taxi
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} MOTICE OF MOTION

2 PLEARE TAKE NOTICE the undersigned will bring the foregoing ORIRCTION TO
A MICHAEL SARGEANT'S CLAIM OF EXEMPTION FROM EXECUTION on for A: hearing

(otob

by of X mvmf‘ﬁz\ 2016, at

48 in &
in

t XV of the sbove-entifed Couwt, on the
SRS
BRNEDK or as soon therealler as counsel muy be heard, widch date is within seven

64 jadicial davs of the filing of this obicction gs required by NRX 21,1148}

7 DATED this 16th day of September 2018,
bt HOLLAND & HART L4P

37 R Calder Humingion
%nihmw .. Hall, ?xq

10 Nevada Bar No. 3977

5 H. Calder Huntington, Esq.

H Nevada Bar No. 11996

- Q335 §¥:H\mod Drive, 2nd Floor
H Las Veogas, Nevada 89134

~ ‘i
JM-

L8 13 Attorneys for Defendant Headerson Taxi
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MEMORANDUM QF POINTS AND AUTHORITIES
L INTRODUCTION

On July B, 2016, Indgment was entored sgainsi Plantif Michsel Sgrgeant and in favor of
Hendsrson Taxd in the amount of $26,715.00 (e “Judgment™). Notice of Entry of Order Granting
Motton for Attorney’s Fees, fifed July 11, 2018, The Judgment was entered sgainst Sgrgeant
becsuse he had maintamed s clahns against Henderson Taxi without reasonable grownd after be

-

discoversd hus underlying olaim bad been settled by his Union. See &

Henderson Taxi fssued a “Writ of Exeoution,” secking {o exccute on all of Ssrgeant’s
ihings i achion, and provided mstructions o the Clark County Sherfffs Office, Fxhibit 1. The
Shernffs Office propesly served the Writ of Execubion on Ssrgeant’s counsel Dana Sndegocki on
August 29, 2016, Exhibit 2, Affidavit of Service. Lacking sny logitimate basls fo stop the
cxecuiion on lus things or choses ju action {i.¢., fegsl claims). Sargeant now ssserts exemptions in
the choses in achion m the fhoee legal actions he scknowlodpes exist {againgt Henderson Taxi,

against Westorn Cab, and against A-Cab and Creighton 1 Nady), In ossence, Surgeant makes the
following six arguments to contend that his various clajos are exempt from excention: 1) that cach
of his three clairns combine to a value of less then 51000, making them exerpt under NRS
210901 )=); 2) that his clai in this Htigation is no longer 8 chose iy action subject to execution

becsuse # final jndgment was eotered; 3) that his claim ageingt Henderson Tai i now s defonse

potb subjoct to exeention; 4 that because his three claims each arise under Nevada's Constitution,
Nevada's judgment enforcement statutes do not apply snd that exeeution would deprive him of
due process of faw; 3} that because be bas been designsted as @ class representative in one case
and s secking class representafive status in anothor case, NRUP 23 tnonps Nevada's fadgment

erfprcement statutes; and 6} that kds choses i action copstifute disposable carnings under NRS
210901 i), Not » wingle one of these argwinents bas sy merit, As fiether explained below: 1}

his clayms are worth a minimum of 345300, with the Henderson Taxd claim being worth a

Page 4 of 23
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oyt of $2.500;° 2) the Novada Supreme Cowt has approved the process of execuiing on

choses in action on appeal, demonstrating that they are still choses v setion sfier fingl fudpment at

the distnct court; 3} Sargesnt’s affirmative chose in acton did 1ot become a defense becsuse # i
on appesl; 4} the underying constitutional nature of his choses i action dogs nof meke them
exempt from execution; 3} clasy achion cartification does not ke his choses In action exempt
from excoution; and 6} his choses in action are just that, choses by schion, not disposable earmings,
1 8 FAUTUAL BAUKGROUND AND PROUEDURAL POSTURE

O Pebruary 19, 2015, ol filed & putative class gction sult against Henderson Taxd
atleging that Henderson Taxi had failed to pay him the constivbionally mandated minirmen wage
for all hours worked. Incleded with this claim, Sargeant asserted a vight to miicﬁ Attorney s foes
8

{Complaimt, $§ 18 and 23}, 30 days wages ss walling e penalties under NRS 808,040

Coomplaint, § 22}, snd punitive damages (Cornplaing, 38 17-18). On May 27, 2015, prior fo
1 ; . £ ¥ 3 .

comduching any discovery, Ssrgeant filed a “Motion to Cortify,”™

o

seeking colass action cortification
amongst other reliefl See Motion to Certify, filed May 27, 2013, Included in the relief Sarpeant
sought was an interbm gward of S5,000 to Momself for acting ay a class representative and a

R

nterim gward of 20,000 m sitomey’s fees. & st 31 34-23:21. Hendorson Taxi opposed the

Motion fo Certify, explaining o the Courd that # had seitfed any and all wnderlyi

!

ng MinEnEn
wage claims with Sargeant’s Union. See Opposition to Motion fo Certify, filed July 15, 2018, The
Couvrt agreed with Henderson Taxi and denied Sargeant’™s Motion fo Certify, holding that the
underiying claims had been setiled with the Unton. See Decision, filed August 19, 2015, see alvo
Qrder Denying Plaindiffs Motion to Certify Class, filed Qctober 8, 2016,

Unable to accep that his ckam had been soitied and desiring to harass Henderson Taxd,

Sargeani conttmmed to lifigaie this case, Gling an entively unsupporied Motion for Reconsideration,

* As explained below, there sre multiple bidders intending to bid fn excess of $1,000 for
Sargeant’s claims against A~Cab and Western Cab and Honderson Taxd will bid 2 minimam initial
hid of $2,500 for the claim against Hendevson Taxd, Thus, s $LO00 + $LO00 + $2,300, the olaims

are aggregately worth at feast 54,500,
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ceking cortification of a class that had aot been pleaded i the Complaint on a claim that had not
been pleaded in the Complaint. See Motion for Partial Reconsideration, fited Ootober 39, 2018;
se¢ alzo Opposition to Motion for Partisl Reconsiderstion, filed Decomber 14, 2018, In his Motion
for Reconsideration, Sargeant also asserted a right to snd requesied an awsrd of atfomey’s fes. I
at ;27183 In the meantire, Hendarson Taxi sought sunmnary jndgment based on the underlying
settiorment of Nargeant™s claim with the Undon, See Motion for Swmsry Judgnent, filed
Movember 11, 2015, While Sargeant filed an opposition to Henderson Taxi’s Motion for Swmmary
Judgmen, be did not substantively oppose catry of summary judgment. See Findings of Fact and
Conclusions of Law, fled February 3, 2016, The Court dented Sargeant’s Motlon for
Reconsideration and granted Hendorson Taxi™s Motion for Summary Jadgment. 14
Rargearst filed a notice of appeoal on February 9, 2016, challenging this Court’s dadal of
class cortification and grant of summary judgrment.

7

On February 7, 2016, Henderson Taxi filed o Motion for Attorey™s Fees, arguing that

Sargeant had weeasonsbly maintained his claim affer be became aware of the Union settfement,
The Court agreod and, on Joly R, 2016, cntered judgment against Sarpeard in the amount of

26, 71500, See Order Granting Motion for Aftorsey’s Fees, filed Jnly 8, 2016, Henderson Taxi
has since begun the process of executing on this judgment, incloding by fssuing a Wit of
Execution, secking to execute on sl of Swrgeants things in action. See Exhibit 1, Exhibit 2,
Sargeant now claims exemptions in the choses in action in thvee legsl sctions he scknowledges
exist,
i, LEGAL ARGUMENT

The Nevads Constifution, i is Declargtion of Rights, provides that “[tihe privilege of the
debior to enpoy ihe necesssry comforts of bfe shall be recognized by wholesome laws, excmpting
a regsonable arnownt of property from selzure or sale for payments of way delds or Habilitics,
Moy, Constoart. 1§ 14 To fulfill this constifutionalmandaie, the Nevada Legislatare enacied what
s now NRS 21.090, However, the exemptions sof forth in NRS 21090 are exprewsly Hmited o
those stated therebn, “[AN personad proporty snd salable real cstate owned by 2 judgment debtor
15 subjent to exotntion wndess specifically exempted by statute” Sporisce Enter. v, Morris, 112

Page 6 0F 23
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Doy, 623, 630, 917 P4 934, 937 (1996} {omphssis added) (quoting Krvsmalsdl v Tarase

424 PaSuper, 121, 622 A2d 298, 310 n. 7, appead denfed, 5335 Pa. 875, 636 A2d 834 {19930,

Further, “sjiatutes pormitting execution ageinst specificd kinds of property must be lberally
constracd for the benefit of creditors.™ 34, {eraphasis added).
Amongs! his multitnde of agwments, Sargeant only points o two subseciions ss

theoretically exempiing hus legal claims from exccntion: NRS 21000(U() and NRS 21.88301{n)

Al of his romspung srguments are without statutory basis or ciiation and shenld be rejected oul of

hand. Sportsce, 112 Nev, at 830, 917 P2d at 937 (Al personal proporty and selable resl estate
awned by a judgment debtor s subject to execution anlesy specifically exempied by siatte)
{emphass added, quotation marks omifted), As no sfatidory basis exists for these other exemption
argnments, they simply comot succesd. /87 Nonetheless, Henderson Taxi will first address
Sargeant’s stabplory argwments sad will then address Sargesnt’s non-statvlory, snd  thus

unsupporied, argumens,

&, Sargeant's Clalms Agalnst Henderspn Tagl, Wastern Cab, and A-Cab Ave M
_‘amiui{m}g Exempt from Execution

i NRS 2L0%0(1 My Does Not Exempt Sargeani™s Clabm sgainsi
Henderson Taxi

NRE 2108010z, the wildesrd exemption, provides that “alny persenal property not
otherwise exompt from exeoution pursuant to this sabsection belonging to the fudpment dabtor, ..
not to exceed $1,008 in totel value, fo be selected by the judginent debiee™ is exempt. (Fmphasis

added.} The purpose of this exempiion s i allow a judgment debtor fo rmainigin » Hmited amount

of cash andfor personal property, amouniing to no more than $10060 &

Sargaent’s logal clatms is worth roore then 1000, Thus, NRS 210901 )2) docs not o

mpt @y

of Sargeant’s claims from execution.

* In other words, Sargeant’s arguments are for the creation of now and unprecedented oxomptions.
Such arguments ave more of the same frivelous ploading fled by Sargeant throughout this case.
The exemptions are, by statute and case aw, mited fo those exprossly stated in the statute,
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H Nargeant's chose i action against Henderson taxd is worth woore Shan $1.000, Surecmnt
& bes b
2% contensds thal becsuse Hoendersem Tuxi has argued thai he is only entiiled fo payment of

\ b

3 approximately 310723, his claim against Henderson Taxd can be valued 8 no more than thet sum

s

This argument fails fo understand what Henderson Taxi bas proviowsly argued in this case, fails o

(¥4

acknowledge Sargrant’s aclual clatny and statoments in thos case, and entively misunderstands

6§ basic valuation principles. Sargesnt’s claim against Henderson Taxi in this matter {and thus in his

74 appeal) i indispotably valued s more than $1,000 for the following simple reasons:

] ¢ In s Complaid, Sargeant assords o right to 30 days wages 33 wailing time
9 penaifics based on alleged non-payment of mminmm wage. Al the mirdmes wage
18 of $7.25 per hour at cight hoars per day, that equates to $1,740, which alone makes

Sargeant’s clafoy against Henderson Taxd worth in oxcess of $1,000, (Jf caleulated

using the 825 minioyam sage Sargeant contends he s entiiled to, It amownts fo
$1.980)

e In kis Complaint, Sargeant asseris an wchlitional right to an award of attomey’s fees,

which he contended smounied to a mindmun of 820000 i May 27, 2015,

‘D& HART LL?

I

<

approximately 16 months ago. See Motion o Certify, i May 27, 20130 Given

that Plamtiff claims includes o mandatory right to atiorney™s foes, see Nev, Const,

HOLL:

art. 15, § 16, this claim for attorney’s foes is g part of the velue of the chose in

action, making # wortl In excess of $20,040.

20 ¢ As part of his Motion to Cerdify, Sargosnd roguested a §3,000 enhsneement
21 payment, showing that ke values ks cleim b 8 mintraan of $5.000 for himsel!
22 personaliv, See Motion to Cartify, filed May 27, 2013,

23 = fn his Complami, Sargeant also ssserts a right fo punitive demages. While
24 Henderson Taxi contends thal such dammages would be bmproper, some smount
25 must be sdded to the value of the claim for g potential punitive damages award,
26 Even heavily discounting such polential award doe o the difficulty of obtaining
27 puntitive damages would still place a punitive damages award at a value groster

3
e

thany $1,000, making the chose yaction worth more than $1,000.

Page 8 of 23
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i = On May 5, 2015, Henderson Taxi offored to seftle this matter with 8 payment
2 substantially in excoss of $1,000 to Sargeant plus o substantial amount in attorney’s

3 fees to his counsel. Exhibit 3, Declaration of Anthony L. Hall, Bsg. (“Hafl Decl.™)
4 Qn January 1, 2016, Henderson Taxi offered 1o sctile Surgeant’s claim again for
3 and amow substantinlly in excess of $1,000 phus relinguishment of any right to
& attorney’s fecs and oosts. 4. Porther, during the Suprame Court medistion process,
7 Henderson Taxi offered to settle the cleim for substantinlly more than $3.000. &
3 Sargesnt rofeeted afl of these scitloment offers, domonsivating that he values his
& clasm at greater than $1,000, 74
10 ¢«  Mosi defimiteely, what absoluiely detormgnes a thing’s value is nof what its owner .
- 3 claxms the value is {whether high or low), but what & buyey iy willing fo pay. See
w
_y f}\ 12 Citizeny New, RBawk v, Dixieland Foresy Products, FEC, 935 So2d 1004, 1010
5 ¥
= 13 {Migs. 2004) {approving shertil's ssle of judgment debior’s chose & action and

e
o]
Lol
_;ms oo ¥ 14 stgting: YAs with any other personsl property, a chose In action’s value-for
HEE . |
FHLo 1D purposes of lovy and execution-is defermined ab o shorifls exccntion sale™); see
HdEra 10 afse Sauciers wi Judicial Bist Cowrr, 124 Nev, 1306, *1 n.6, 238 P3d 883,
SEIL €1 R i e
owm @V 1 ng (Mov. 14, 2008) (Table) ("Pelitioner alse suggests that beosuse including his
£ IR abuse of process cause of action within the wiil of excoution prevenis i

19 adjadication, the value of his clairn for purposes of salisfying veal party in interest’s

20 Judgmes againgt him cannet be determined. But the value of his abuse of process

g . . ey - . e . o 3 oo e \

21 cause of action will be determined st the sherfif's execntion sale ™), This is basie

22 geonmnics. As shown above, Sargeant was not willing o seitle for ¢ither 32,508 or

23

* Obvioudy the Court need not acoept Sargesat’s valnation of Bs chose in action w ithout
e s;.;’}wi\m{'m, evidence. I this were the case, 2 ;uduxmsm debior could kee &p any valuabde asset by
TR claiming i s worh loss than 31,000, Ths simply {5 net how it works. Sargeant must prove the
amd value is less than $1,000 aud be docs not even i empt 1o do so. See NRS 203 11206} {"The
TR judgment debior has the harden o prove that he or she s entitled to the claimed ex cmpimst at such

aqll & ?}uumg, )
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$25,000, domonstrating that the value is greatey than $1,000. In addition, now that
Sargeant’s chose In sction will be up for auction, Henderson Taxd will make sn
mifal bid for Sargeant’s chose it sction in this maiter of $2,500. Exhibit 3, Hall
Dech There are also other bidders who will bid 1o oxcess of $1,000 separately for

each of Nargewrt’s choses in action. Exhibit 4, Declaration of Creighton 1 Nady

{Nady Decl™). As Hopdorson Taxs will bid no less than $2.500 {and is willing fo

pay rnove if others bid higher), there is no rational argument thet the value of the

slaim s loss than that amount, This facl slone conclusively establishes that
Sargeant’s olaim against Henderson Taxi 8 worth a mwimmuom of 32,500, the
arpount s buyar i willing to pay for #
For all of these reasons, Sargeant’s argument that his clsbn againgt Henderson Taxi in this case
{and the saciilary appeals) is worth less than $31,000 is not just wrong, ot blatantly so.
However, hoyond these Bsted reasons for why Savgeant™s claim agatnst Henderson Tadd is
warth more than §1,000, Henderson Taxi hes never clabmed that Sargeant’s ¥elaim™ Is only
worth 5167.23. Sargoant, rathor, misses the oritical distinelion between the value of his claim gs

X 4%

B versus what Henderson Taxd settled the claim for with the Union’ ' The Union and

Hendersen Taxi ggreed jo a setflement reguiring Henderson Taxd to pay the difference between

mininuns wage and what was paid w0 each taxd defver godng back vwo vears. Under this robrig, the
seitfomend amount Sargeant s owed (and refuses to accept) s 510723, However, Sargeant argues
that he 18 additionally owed 1) wasting fime penalties, 2} punitive damseges, 3) aftorneys’ foes, 43
primmen. wages geing back ofther four years or fo the passage of the Minimum Wage
Amendment {rather than the two vears setilement valoel, sod wove and has refused settfement

offers of up to $§25,000. This shows that Sargeant is secking more than $1L,0080 in damsges

=

A

T in Eia,i“id‘.i'si}"l Taxt oviginatly argued that Sar grant wag not ow ed any meney bovsuse the
Suprene Cowt's Yellow Cal case shoald not be a{‘p:mi rofvoactively. And as a general mutter, all
defendents argue that a plaintif’s clafo is worth 80, This s not w hat determines & clain’s worth,
T is what a plainiiff alleges i s worth, or the settfement value, at least through fual resolution.

Bage 1@ 0f 33
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regardliess of the scitlement with the Union, As such, the value of the clsiva i3 not what Henderson
Taxi seifled it for {or contended # was worth), but the amount Sargeant seeks or what a buver i3
withing to pay, which is B in oxeess of 3000, For all of these moltiple ressons, NRS
219001 ¥z does not exempt Sargeant’s oladnt sgainst Henderson Taxi from execution.

2. NRS LI M) Does Not Exempt Sargeant’s Clalin against
Either A~Cab or Western Uab

X

Nargeant has alse asserted wminimum wage sud other clamy agaisst two other csh
compamios (and one ownerk—-A-Cab and Creight J. Nady, Case Moo A-12-869926 {the “A-Cab
Case™} and Western Cab, Case No. A-14.707423 {the “Wastera Cab Case™p—which olabms he
pow contends are exempt as valued at loss than $1,008. Not ondy does he contond that cach of
those claims s valued at fosy than $1,000, but that they are valued at less than SLOOG in the
aggregate along with his claim against Honderson Taxd, As shown above, the dlaim agatost

Henderson Taxt s worth far in oxcess of $1,008 and so are the claims against &-Cab and Western
Cab. Thus, NRS 2109001 'K2) does not oxempt these claims from excoution cither.
&) The A-Cab Claim ks Worth More than 81,008

The A-Cab claim is worth more than $1,000 for many of the same roasons as the
Henderson Taxd claim is worth more than $1,000. First, Henderson Taxi will initially bid no less
than $1.000 for the A-Cal claprn. Exhibis 3, Hall Decl. And gt least one other bidder will bid in
cxcoss of $1.006. Exhibit 4, Nady Decl. As thare will be moltiple parties b.idd_ing more than
$LOOD, one of the bidders will bave o bid higher then the other, Incrowsing the price further
beyond SLODD. Thus, as gb east twg buyers are willing o pay in oxcess of $1,000, there 5 no
dispute that the chose in action is worth at loast what those buyers are willing to pay for it Sccond,
Sargeant asserts a right to watting time povaltics in the case, which would amount to oither $1,740
{87 25%our minimum wage} or $1,98¢ (32 25/ hour mininwoe wage) Exhibi 8§, at 9% 17231, This

too, standing alons, makes Sargeant’s clalm worth mors than $1.000. Third, Sargeant seeks

Page 11 of 33
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attorney’s fees and punitive damages, both of which are clearly more veluable then g mere

$1,000° /4., st 44 1516, Bach of these reasons demonstrates that the A-Cab claim is worth more

them $1,0080 and s, thus, pot exempt o execufion—whether aggregated wiih the oiher choses in
aCHON OF OB 18 OWRL

b} The Western Cad Clalin Is Worth Move than $1,608

The Westerrs Csh claim is also worth more than $1.000 for many of the same reasons as

the Henderson Taxi and A~Cab cluims are worth more thag 31,000, Pirst, Henderson Taxd will

wnttially bid no less than $1,000 for the Western Cab claim., Exbibfi 3, Hall Dol And s least ane

oiher bidder will bid in excess of 51,000, Exhibit 4, Nady Decl. As ihere will be multiple parties

bidding maore than $31,000, cue of the bidders will have to bid higher than the other, increasing the

price further bevond $1000. Thus, ss o

there is no dispute that the chose in action is worth gt Ieast what those buyers are willing to pay for
it, Second, Sargeant ssserts a vight to waiting time pepaliics in the csse, which would amow to
cither $1,740 {87 25/ hour minimuny wage) or 51980 (88 25honr minimum wage)l, Exhibit §, at

1

] O19-23, This too, standing slone, muakes Sargeant™s claim worth more than $1.008. Third,

Sargeant secks attorney’s foes and punitive damsges, both of which sre clearly more valuable ther
a mere $1,000° &4 at B O17-18, 23, Bach of these reasons demonstrates that the Westemn Cab
claim is worth more than $1,000 and s, thos, vot exengt from execution.

However, additionally, Sargeant fifed & declavation in the Weatern Cab case demonsirating
that he oo believes his clanm is worth more than 31,000, Ser Exhibit 7. In this declussation,
Sargesnt contends that Western Cab wrongfully made him pay for 328335 of gas cach shift he

workesd (8 3), made him work 12-hour shifts withowt breaks bot did not pay him for all of that ime

{89 6-7x and did not pay him for Vshow wp” time & 71 As Sargesst contends he was owed the

At Rargesat’s counsel’s claimed lodestar rate, $1,000 world be A;«p:‘min}ﬁ ely two hours work,
‘md o one can reasonably beliove ho would clain less than that in attorney’s fees.

¥ At Sargeant’s counsel’s claimed lodestar rate, 31,000 would be appm\zmai» v two hows work.
And o one can reasouably believe he wonld claim loss thag that in attorey’s foes.

Page 12 0f 233
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pumimum wage of $8.25Mhowr and is alleging that Western Cab whelly falled to pay him for these

hours, i would not tuke that roany weeks of coploymagt {o oqust more than $LO00 m alleged

unpaid wages sntirely lvaving oul wailing Hime ponalties, altorney’s fees, and punitive damages.

-

Thus, there i3 no basis to confend the claim s worth less than $1,000. See NRE 21L.112(6) ("The

Judgment debtar has the barden e prove that e or she 1s eptitled to the clatmed exemption at such

a hearing.”).

3. Nargeant Has Fresenfed No Suppert fur Maintaining a Portion of Hix
{ mam&

In s “Hail Mary” act of desperation, Sargeant clatins to elect 833333 of cach of these three
clatns against Henderson Taxd, A-Cab, and Westorn Cab o keop the aggregate amount claimed
exenpt nader $1.000. However, Sargeant prosonts no support for this argument that a chose in
action is divisible fmoe individual dollars owed, whether lepally ov paactically. The simplc fact ix
that cach of Ssrgeant’s choses in action are indivisible wholes, cach of which is worth 9 minion
of $1,000 becanse that {s what bidders sre willing to Bid for cach individual chose in sction {with
the chose in setion against Hendorson Taxi heing worth at foast 32 5600 Exhibit 3, Hall Deel
Exhibit 4, Nady Dacl, There is no logal or practiont way 0 divide such a claim.” As such, and s it
i Sargeant’s obligation to prove entitloment o an exemption, MRS 21090z} cannot bo used o

Sre

withhold any part of any of his choses i sction, See NRS 21112(6) (“The judgment delwor has
the burden to prove that be or she is entitled to the claimed exemption at such a hewring™

4. Sargeant’s Chase in Action Is Not Disposable Farnings Exempi
from Execution under NRS 218901 }g}

in Wevada, “statutes specifying the kinds of property that are subject o excontion “must be
iherally consirued” for the judgment creditor’s benefit”, not the judgment debtar’s, Gadlegos »

Malco Emter. of Nev,, fac,, V27 Kee, 379, §82, 255 P3d 1287, 1280 (201 1) (quoting Spewrssco, 112
5 $

* Sargeant may be attempling to compare the claims fo funds in 8 bark account, where an amount
ap o %‘ 000 oy be withheld (though sot more thap $1,000 rgated with other assets sader
this excraption}, However, & claiim 18 # single asset, not ind ividua! dotlars that can be gasily
sepavated and accounted.

Page {30t 33
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Doy, at 634, 917 F.2d of 9373 NRS 210001 g} provides: “For any workweek, 75 percent of the
disprosable carnings of 2 judgment debtor during thet week, or 50 fimes the minfmum hourdy
wage” under the FLSA, whichever is greater” X The question, thus, 18 whether Sargesnt’s chose in
action againgt Henderson Taxi constitutes “disposable carnings™ exenyrt or partislly exempt from
gxecution. The answer is no,

Here, Sargeant 15 not in the possession of wages, whether deposited in g bank scoount or
oiherwise, He has a “chose in aclion™ i which he slieges (nothing more than alleges} that
Henderson. Taxi faled fo pay him the proper w age, As his clatpy s not hguidated, # is nothing
more than that: a chase, thing, or right in action, The Nevada Supreme Couwrt has “conclode]d] that
rights of sction held by a fudgment debtor sre personsl property subject fo execution in

satisfaction of a judgment” Gallegos, 127 Mov, at 383, 258 P.3d «f 13RS, Henderson Taxi is not

secking to execule on # weekly payeheck or have Sargesnt’s carnings garnished. It is not seeking
io exeoute on earnings that have been deposited fnie a bank scoount. B s sceking fo exconte on a
chose in actiop—an fem oxpressly NOT exempt from oxecntion. fd As such, Ssergeant’s
confention that hus chose in action is anything othey than a chose in action is incorect and no

cxempiion oxists for his chose in action apafost Henderson Taxi. Moreover, Sargesnt cHies no

authority for such & mpiation—Dbecanse sone exists,

Further, oven if Savgesnt’s argument that his chose in action could be considered
sdisposable carnings (which it cannot), the exemplion provided by NRS 21O 1) is expressly
Hidted to carnings in g partioular workweek, NRS 2LO9H(1K) Por any workweek, ...} Here,
Sargesnt has not identified any sum that would be refaied to sny particular workweek or that any
sum would be ootuide of the cxemption’s himitations: “75 percent of disposable earnings” or 50

fipes the wmindmum wage for the workweek as defined by the FLIA. As the exemption

monrporates the FLEA definition of mintmpm wage rather than the Nevada definition of mintmum

[— ) 4 g T " ~ L oo L . R
T The stetute defines “digposable carnings™ as the canmngs after any lopally requived deductions.
NRS 21.086(1 g}

Page 14 of' 33
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wage, lips would be included fv any analysis of camings, Thus, Sargeant would have to prove that

the funds he cortends do oot oxceed 75% of what ho was alveady paid or 30 Himes the inlmum

wage-including all tips he received. NRS 21LT12053 ("The judpment debior has the burden to
prove that he or she is entitled to the clamed oxomption ot such a hearing.™) {oonphasis added).

Beyond this, though, the sabsection begins “For say workweek, 78 percent of the disposable

carpings of a jedgment deldor durpg el week 7 clearly roftrring to sltaching perticalsr
weekly camings, not s chose in nction for wages. NRS 21.090{a)(g) {omphasis added).” Furiher,
the penalbics, atiorpey’s foes, sod punitive damsges cannot be considersd exempt carnings.
Sargeant has pot even attemipied fo provide ovidence that this exemption spplics. As such, the
Cowrt should not apply this exemyption regardless of whether it considers the chose in action to be

wages, which it shoudd not.

B, Sargeant®s Clalm Against Henderson Taxi I Sl A Chess In Active Subjest
to Exeention

I % 5 of his Claim of Exemption, Sargeant contends that Is olaim sgaingt Hendeorson
Taxic 1} “no longer constitutes # ‘chose fn action’ ... singe i Bas boen concluded by & final
judgoent” and 2) that the appeals are now defonses not sabject to excoution wndar Butwiniek v,
Heprer, 291 P3A 1S, 122 2012} Neither of these argumoents has any meris,

i. Sargeant’s Clain Remains 3 € §§€h i Actien Afler Judgment in
the District Court

To srgae that Sargeant’s clafm i3 ne longer a chose i action becsuse it s on appeal {8
directly contradicted by Nevada case law approving of execution on choses in sction pending on
appeal, As previously deseribed to Rergeant in Hendevson Taxi's Qpposition fo Motion fo Stay

Judpment Enforcement Pending Appeal, the Mevads Sepreme Cowt has expressly held that afi

1 ement Ponding Appeal, filed Rdy 22,
_ m {.iamh"d tidi h, hd% a0 fncoms m‘i ter Gmra social security disability, demonstrating
that ‘mncmni 18 not working asd, thes, has no ap*mm}\i:: wotkweek, This exemplion is moant to

protect # Hmited smount of @ working pessor’s fncome from that work. As Sargeant & not
working, i does not apply heve,

>
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Tights of action held by a judgment debior we porsonal property subject to execuion in
satisfaction of 4 judgment” Galfegar, 127 Nev, at 582, 255 P34 at 1289, Becsuse of this, the

Movade Sapreme Cowt has rontinely held that g judgment debtor’s nights of setion, ncluding
. B R BN AR AR RS

appellate richts, are subject o excoution in satisfacton of a judgment, Seg, ¢g., Firar 180, LI w

Ragos, 2016 WL 4346783, at ¥1 (Nev. Aug. 26, 2016) (Table) (holding thai appellaie rights are

part of the choses 1 action that can be acquired through execution, steting: “"Respondent has filed
a moiion fo dismiss on the ground that appellanis® assels, ncluding thelr rights o the ingtant
appeal, have been soquired by a third party sad that therefore, appollants have lost standing o
parsue this appesl. ... we grant the motion to dsmiss.”) {emphasis added), datonio Nevade, LLC
v Rogfeh, Nos. 64763, 68731, 2015 WL 3368808, at ¥ {Nev. May 20, 2018) (Table) (holding
that g judgrment ereditor could purchase o chose in action agairst himself, including appellaie
rights, stating: “Becowuse the appeal in Docket Mo, 65731 arises from a dismissal of the .a.ci'i.csm
brought by sppellast, Regich could purchese sppellant’s righiy in that action, and by
extension, the rights in that appeal ™} (amphasis sddedy; Burwiniok ». Hepner, 128 Nev, Ady,
Qp. 68, 281 P3d 119, 121 2012) (recognizing that a fudpment crediior may purchase o judgment
debtor’s rights ansd intorosts in n countorclaim at an execution saley, Crenshaw v, Conrad, No.
49746, 2008 WL 6102109, at *1 (Nev. Bept. 12, 2008) (holding that when respondent purchased
appellant’s righis in the underlying aciion, be also obtained the appellate rvights, stating
“respondent validly purchased sppelfant’s rights o the underlying ofvil action, and by extension,
this appesl.™y, Brandstetter v, Bopd, 126 Nev, 696, 367 P.3d 752, 2008 WL 6102109 a3 *1 (table}
{Mev, Neov. 12, 2010} (dismissing appes] aising from execution of chose in action becasse

cxccution on a chose i setion included the sppellate nghtst In sum, Ya chose in action embraces

U’

#r one sense o rights of action,” including appeliate dghis. See Srown v, Fletoher, 235 UK, 589,
S85-96 (1915) {emphasis sdded, guotation omitled). Given the extensive smount of NMevada case
faw upholding and approving of » judgment creditor’s statuiory right o exeoute on a chose in
action and explaining that such cxecution also encompasses the fudpment credifor’s appeliate
rights, Sargeant hss po besis for his contention thad s claim is no longer a chose by action simply
becsuse it 18 on appeal.
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2. Sargeant’s Chose In Action Iv an Affmative Clsim, not 2

Delense
Sargeant’s clairn agatnst Honderson Taxi is jost that, & claim, not g defense. As such,
Sargeant’s citation fo Sutwimick is ontively misplaced and misunderstands that case, In Budwinicd,
Hepmer had sssertod claims againsgt Butwinick and Butwinick had asserted connterelaios ngabusi

Hepner, Sumwidnick, 128 Nev, Adv. Op. §5, 281 P3d ot 12122, ButwinieX's counterclaims were
adjndicated af the distiict court level and not sppealed to the Nevada Suprame Cowt. /d Rather,
only Hepner's claim against Butwinck was on appeal & In this circomstance, the Nevada
Supreme Cowrt determined that Heprer could not execute on Butwinick's defenses ageinst
Hepner's clatin bocause they were pot things i action or other personal property, . Specifically,

i conirast to fhings in achion, the Wevada Supreme Cowrt explained “Movade's fndgment

execution stafuies do not confemplate executing on defensive appellate rights s property .7 i

231 P3d at 122, Iy other words, unlike s chose in action, a defense sumply 15 not property. See
Here, Sargeant 15 asserfing 2 clairn {chose in aclion) againgt Henderson Taxi, both before this
Cowrd and the Nevads Soprome Court, not defenses. He brooght the action and ihat is what #
repmaing, an sffinmative action. Sergeant cifes no authority for the sbswrd proposition that a chose
in achion goos through s metamorphosis on appesl and becomes g deforse. And all Mevads cage

faw points o the apposite. See, e.g., First 00, 2016 WL 4346783, at ¥, dwondo Nevada, 2013

WL 336RRO8, at *1; Buselick, 128 Nev. Adv. Qp. 68, 281 P3d ot 121; Crenshaw, 2008 WL

£102109, at ¥1; Brandsretter, 126 DNov, 696, 367 P.3d 752, 2008 WL 6192100 at
€. Execution on Sargeant’s Chose in Action and Refated Appest Rights Doss Mot

Vielate Due Process or the Nevada Congtitetion
Sargeant incorreotly argues that hiv claim against Hendorson Taxd s oxempt under the
Nevada constitution for two reasons {despite no statutory basish 1) his tights under the Minimumn
Wage Anendment are slwolute and cannot be acquired by judument exeontion, and 2) that
exerution on hiy claim wouold violate the Nevada Constingion’s guyrantee of dug process because
“a party’s right to appellate roview of an adverse judgment cannot be sttached by the party

possessing such fudgment.” Both of these arguments fail for the reasons set forth below, fisst

addrossing the due process argument.
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i. Lxecution on Sargeant’s Clalm Doex Not Vielate Due Process

o arguing that the process of execution on his chose lu action, alony with cowespounding
appellate  rights, violates due process, Sargoant demonstrates  that bhe  fundamentslly
misundersitands what due process §5. The Novade Constitution provides: “No porson shall be
deprived of life, Hberty, or property, without due process of law.” Nev, Const. art. 1, § 8(5). The
Nevada Constitation slso provides that there should be cenain laws sxempiing property from
oxevution allowing the “delor to enjoy the nesossary comforts of Hife .7 Nav, Const, art. 1, §
14, “Nevady's ‘Legislature enscted what i now MRS 21.090 w0 Rifill the mandate st fortl in
Nevada's Comstitution.™ fe re Fox, 129 Neov, Adv. Op 39, 302 Pad 1137, 1138 2013
{quoting Sevege, 123 Mev, at 80, 157 P.Ad at 7006) The Nevada Lepistature also sot up the
Judgment pxecation process 50w o provide due procesy t judgment debtors, See NRS 21112
{providing for claims of oxcmption, objections, howrings, etw), It Is duc process ablowing
Saxgeant to assert exomptions and requiring this Court to hold & hearing within seven judicial
days of Henderson Taxi filing objecting thereto (unlesy the hearing is continued for good cause
NRS 21112(8). T, f this process vesults in Sargoamt’s claira being sold, # 8 not & violation of
due provess, Wt the remit of due process. See Nev, Const, art 1, § 145 In re Fox, 129 Nev, Ady.
Op. 39, 302 Pad at 11399

Further, as explained in Soction HIB} above, the procoss of exocuting on a chose o
action i not row to the Noveda Supreme Court. 18 has addrossed this issue many tinses in the past
and has consistently approved of the process of oxeonting on a chose in sction and appeliat
vights. See, g, Fime 100, 2016 WL 4346783, at *1 “Respondent hux filed a motion o dismiss

on the ground that appeliants” assoty, Including thelr rights fo the Instant appeal, have besn

acquired by a thivd party and that therefore, appelians have lost standing t pursue this appeal. |

s

¥ The same 6 ge h.miiv true of all due procesy protections. While the state cxanot depeive 8
pevson of ke, hberty, or property, without due process, it wmay sl imprson and ke g}mpuiv
when it engsges mi}s - due PECLss regquired, I is no difforont here and Hendersan Taxd is or NEARING
y the proper process provided for by statute.

o
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we grant the motion to dismiss.”™) (eraphasis added); datonio Nevade, 2015 WL 3388408, at #}

{holding that a fudgment creditor conld purchase s chose i notion against himself, inchuding
appeliaie rights, and dismisy those elaims und the appeal), Buswinick, 128 Nev, Adv, Op. 63, 291
£.3d at 121 {recognizing that » fndgment creditor muay purchase a judgment debtor's rights and
ndorests i oa countorckaim sl an execntion sale) Crenshaw, 2008 WL 6102109, a *1
{“respondent validly purchased appellant’s vights i the underlying civil action, and by extension,
thus sppeal.”™); Sraadstesier, 126 Nev, 686, 367 P.3d 732, 2008 WL 6102109 si *1 {upholding

defend

ant’s purchase of claim against Heelf snd gramting defendant’s motion to dismisy appeall,
Mot once has the Neveda Supreme Cowt implicd any concsen that the execution statuies or the
right of g party {0 execute on a claim, whether against itself or otherwise, violates due process of

taw, See Antonio Nevada, 2015 WL 336RRO8 {approving such action); Brandstaner, 136 Nov.

686, 367 P34 752, 2008 WL 8102109 of *1 {swme) see alsn, e, Sppdied Med Tech., e v
Fames, 48 P3d 68 701 {Utah 2002) “Given that choses in sction are amensble to execution

under rule 60(f), # follows that s deferdars can purchase clabms, Lo, choses in sction, pending
apainst Hself and then move to divmiss those claires.™) {emphasis added, cited with spproval in

irst 100 and Brandstetter). Rather, this execution process is the due process of koe reguived by
the Constitaiton, nol & dental thoreafl As such, Sargeant’s claim that his due process vights woald
be violated by Henderson Taxi purchasing his chose in action is entirely baseless under Nevada

Law, See, e.g., & ree alse Gallegoyr, 127 Nev, ot 582, 2585 P3d af 1289 {approving of execation

on choses i action).

2 Sargeant’s Chose In Actien Is Not Exernpt Becsuse It Relates to
a Constitutional Right

Sargeant also argues that ks claimy against Henderson Taxi, A-Cab, and Wostern Cab are
exempt from excoution because they are absolute vights under Nevada’s constitution and not
subject to exeoution gy provided by Nevads statute. Sargoant prosents no suppost for this argument

and ot i coptradicted by substantial Nevada law. Ax stated above, all posons! proporty and
salable reul oatste owned by a judgment deltor iy subjoct wo oxecution maless specifically

exempied by stafute” Sportsca, 112 Nev, at 838, 917 P.2d at 937 {cmphasis added, quotation
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Judgmend debtor are personal property sehivet fo cxecution i sul

amitted), Here, Sargeant points to no exeraption for choses in action based on constiiutional rights.
Rather, the only Nevada suthority on point states that choses iy action are subject to excontion as
personal property as stated i NRS 21080 and NBES 10,048, Gallegoy, 127 Nev, at 582, 255 P23

at 1289 ("Based on the above stafutery authority, we conclude thet rights of sction held by g

Ay

togal busis (slatntory, common law, or constifutional) is not relevant to whether the chose i action
i poersonal property subject to exetution. As such, Sargesnt’s choses in action agamst Hendorson
Taxi, A~-Cab, and Westorn Cab are each subject to exccntion. & NRS 2112 {The {fodgment
debior has the burden to prove that he or she iy entitfed o fhe claimed exemption ai such a
heartng.™).

However, bevond the St that choses in action are not exempt from exeoution based on the
underlying fegsl theory, Hendersem Taxi i3 not executing on Sargeant’™s underlving Constitutional
righis as such righis sve not personal property. See 21080, 21.090, and 10.045. Rather, it is only
the mdividual choses in action on which Henderson Taxi i oxconting. NRS 10048, The
underiving Constitutional right and the thing or chose in action are distinet. Just hecause Rergeant
may fose his chose In sction againgt particalar ortities docs not mean the Constitution docs not
sl protect hisn. Any employer for which Sargeant works {sssuming no exemption applies) will
still have to pay Sargeant the mindvowrs wage in the future. Thos, by Constitational rights are not

impacted by this exccution.!!

The only thing tnpacted by oxecution is his personal property right
to bring an action against Henderson Taxi, A-Ush, and Western Cab, which is stoply an sem of
personal property subject to oxecution, Gallegos, 127 Nev, at SR2, 255 P3d gt 1284,

fax

N Sargeant’s Class Heprosentative Satas Dose Neot Exemapt His Choses in Action

Finslly, Rargeant contends that his choses i action in the A-Cab case snad the Western Cab
case are not subject fo execution because he bas been appoinied 8 class vepresentative or has s

g boars reposting, Headerson Taxd setiled the claim with the Union and has offered t pay o
Sargeant the provesds from this seitlement. He refuses 1o accept them.

Page 20 of 33
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pending motion for cless certification in which he secks appointment ss a class represemiative,
Sargeant 15 wcorreet that this bas any refevance as o whether his choses in action are exerpt from
execution, First, there 18 no exception o choses in sotion iy class action proceedings. Thus, ss
substantive statutory law govorss over confliching procedwral rules, see Srare v, Comnery, 99 Mev,
342, 345, 661 P2d 1208, 1300 (1983 WNRS 2128, oven if Sargeant iy correct that Bule 23
conflicts with the cxecution statnies, then the execction sfatutes govem. As such, and because
theve is no esarnption for class setion choses in action, Ssrgeant’s choses B action in the A-Cab
cuse and Westorn Usb case sre nof oxempt from exeoution. Sportsce, 112 Mov, at 630, 817 P 2d at
Q37 (“sll personal property amd salsble resd ostate owned by g judgment debior is subject to
cxecution uadess specifically excmpied By stutide 7Y {omphanis added, quotation omitted),

Seeond, Sargeant 15 not the only class representative or putative class representative in
cither of these cases. In the A-Cab case, Sargeant is not even & named pariy. See Exhibit &, Notice
of Enlry of (vder Granting Class Certification in A-Cab Case. Rather, he is simply an additional
class reprosentative named in sddifion o the two named pladatiffs, 14 at 1114 Coaned plainiiffs
Michagl Muorray and Michsel Reno, and class mernber Michael Sargeant, are appointed as class
representuiives.”). As Sargeant is only one of three class represondatives, the loss of his claim will
have no substaniive fopact on the class action against A~Cab as s whole, jast his bdividual olaim.
This shows Sargesnt’s concern about the class setion being corypromdsed In 2 way inconsistent
with NRCP 23{e) 18 a red hewing as that class action will prosecd regurdless of what happens w©
Sargeant’s clam, Similarly, Sargeant 1s one of ondy three named plaintil& in the Westemn Csb

casse. Exhibil 6, As such, i class cortification s granted fn thet case, ¥ could proceed as 1 class
aciion with the other two named plamtifls as class reprasentatives without Sargesnt. Thus, here
oo, exocution on Sargosnt’s clam would not canse the class setion as & whole to be fmpaired or
settied inconsistent with NRUP 2¥e) Moreover, if Bargeart contends these class actions need
acditional class representatives, theve is no need for that ropresentaiive {o be Sargeant. Rule 23
allows for the subsiitution of class representatives sad i the cowrts in these cases so desive, they

¥

can ailow for substitution. See, eg., Hemander v Baladian, 381 FR.D, 488, 420-91 (E.D. (al

RAA0030




o e .3

g

AND & HART LL?

BOLLS

2008}, In fact, Sargeaat’s contrary boplication o the Court further demonsirates his bad faith
conduct i this liigation,™

Fimally, to the extent the Cowrt accepls Sageant’s argument that his position ss an

appointed class vepreserdative, along with two other class representatives, makes his olaim exempt

from execution (despite there being ne exception for class sction claimg), this argument would

ouly ingact Sargesnt’s claim the A-Cab case. Sargesnt’s Motion fo Cortify was denied in this cese

arud has not been ndod onin the Wostarn Cab case,

IV,  CONCLUSION

Based on ithe foregoing, Hendemon Texd vespeoifully requests fhat this Counrt reject

Defendant/Judgmend Debtor Sargoant’s claims of cxemption in thelr antivety.
DATED this 16th day of Scptomsber 2816,
HOLLAND & HARTLLP

5/ R Calder Hungington
.zin.i.nmi}-* L. Hall, Esq.

Novada Bar Mo, 5977

R. Calder Huntington, Esq.
Nevada Bar No. 11896

3355 Hilhwood Dvive, 3nd Floor
Las Vogas, Nevada 894
Atornews for Defendant Hendersa

o
T AQXE

o the extont the Western Uab case is curvontly stayed, this in o way mpm iy execntion on
Sargeant’s chose I acton, «\i mast i would § rr;mu‘ the buvu of Sargeant’
what actions they may fake affer acquiring such action,
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CERTIFICATE OF SERVICE

I hereby certify that on the 16th day of Septomber, 2016, a true and corvect copy of the

foregoing OBIECTION TG MICHAEL SARGEANT'S CLAIM OF EXEMPTION FROM

EXECUTION was served by the Sllowing method{s):

ﬁii;io\:m\;m 11}, xu{\mi*tmﬁ cle n{m;maiiv for filing andior sorvice with the Eighth Fadicial
(RTiy e served on counsel elocionical by 1 accordance with
the Ee \\th i!xi i‘{\ th\., fuilr«w*nw envail addressey:

tonal Corporation
. Spits B3
axii\ 5‘“ E‘ﬂ‘

Loon Groenhory: i m;umim«}«i: wvertimelsw som

Prana Snde MO sk SISOV i

0

melaw com

LS, Mail: by depositing same in the United Statos madl, firs class postage fully prepuid
1he porsens and addresses Hsted below:
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Attorneys for Plalanff

DISTRICT COURT

CLEP OF THE COURT

CLARK COUNTY, NEVADA

Eﬁ;i""‘ﬁxi FF Rﬁ{x IRSHAD. XiiM‘Eﬂ
angd FL SARGEANT
Tadt

3 fof others
similardy \;immi

Plajntis,
WESTERN CAB COMPANY,

Blefendant.

B R e w@wﬁ«w«w/ '

Case No.:
Repta ¥V

A4T07425-C

LAKSIRI PERERA, IRSHAD AHMED arnd MICHAEL SARGEANT,

indiv i(im?i and on behalf of others simitlarly situated, by and {Emmﬁ%a thety atimey

SARGEANT {mimm} the “individual plainBiffs” or the “na

all times smployed by the defendant were residents of Clark Couny § vhe State of

Nevada and are former smployess of the defendant,

2. The defendunt, WESTERN CAR COMPANY, (hereinafter reforved ioy as

RAA0054




“Western Cab” or “defendant”™) is « corporation sxisting and established pursuant to

the laws of the State of Nevada with its principal place of business v the County of

s in Mevada.
ASE ACTION ALLEGATIONS
3 The plaintiffy bring this gction as ¥ elass action pursuait w Nev, R, Civ,

Clark, State of Nevade and conducts husin

P, 823 an behalf of themselves ami a class of all wimilarly shuated persons eployad
by .jfhs defeadant i the State of Nevada,

4, The cless of simularly situated persons consists of all persons smployed

by definrdant tn the State of Nevada during the applivable statute-of Himitations partod

priorto the filing of this Complaint continning untl date of ;usl.ﬂn wnt, such persons

Being emploved as taxd cab drivers (hereinafier seforred to ag ©
Sdr

State of Nevada,

“gatdy drivess™ or

fvers™ such employment invelving the driving of taxi cabs for the defendant in the

3. The commoy circumstange of the cab drivers giving rize to this st s that
while they were employed by defendant they were not paid the mintmum wage
required by Nevada's Constitation, Acticle 15, Sextion 16 for ey or most-of the days
that they worked in that their hourly compensation, when calaulated pursuant to the

requivements of said Nevada Constitutional Provision, did got equalat Teast the

it he surly wage provided for therein,

ot N

B, The nved plaiatifls ars informed and believe, and bagsed thereon, _;-1.‘§'§;;=egéf.f
that Shers are af least 106 putative olass sction members, The actual mumberafelass
members is readily ascertainable by a review ofthe defondant’s records through
appropriate discovery.

7. Thers isa well-defined community of interest i the qusstions of law and

2 the class dea whole

Fact uffecti;

8 Proof ofa common or single set of facts will establish the right of each

rember of the ¢lass o recover. These conumon guestions of law and fact predominate

overquestions that affsct only individual olass members. The individual plainiiffs

O
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S

&

cuse on behalf of the ¢lass.

claims are typical of those of the class,

O A clusg action 1S supertor to athers

efficient adjudication of the controversy, Due to the typieality of the \,iem .‘s’ne:::%:;rxhﬁﬁm'*'

Shiims, the intevests of Judicial etdmomy will be hest served by adjudics D thiy
lawsuil as & class aetion. This type of case is uniguely walb-suited for class treatment
sineg tf,‘fs&:ﬁﬁingj.k}y@f‘;& pragtices were uniform and the burden 15 on the coployer to
estublish that its method for compensating the class members comphies with the

requirements of Nevada law;

1, The individual plaintiffs will fairly aad adequately represent the interesty

of the class and have ho interests that conflict with or At ankagonis

of the clogs and have retained to represent them competent counsel experienced in the

proseeution of class action cases and will thus be able to sappropristely prosecute this

11, The individual p%an‘sisﬁ\ and their coungel are aware of thelr fduciary

e ¢

;mem%sé:rﬁ; e‘i"ﬁ;sé}t;.'g’;rﬁgﬁzaéﬁii_z:-'%z-}t&i&.

120 Thers is no plain, speasty, or adequate vemedy other than by maintenance

of this olags action, Thﬁi‘-'p;i"@-‘&«?‘%i?‘-i{?ui-i(}t}' of individual vemedies by members of the elass.

the 'i:mg}:;i:i:sfixmni ic_}:iff‘::-.i.f;i tanhers nu§ md the {i;\p{muon of their interests ti}x{‘ﬂ‘:’il

vere hot parties, Tn addition, the class members” individual

cladms are small m amount and tiey have no substantial ability to vindicate their

rights, and securs the assistance of competent counsel wde so, except by the

proseeution of aclass action case,

sl
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7 {plaintiffs and the ¢lasy members were entitled to-an

AS AND FOR A
PLAINTIFFS A

13, The named plaintiffs repeat of .{ of tii';.c;% iiagﬁmm previousty mads and
b{i:’z:;.g;ii § Fipgt Clasm Tos Relief parsuant 10 Asticle 15, Section 18, of the Nevada
Constitution.

14, Pursuant to Anticle 18, Section 16, of the Nevada Constitution the named

hourly mbnimum wage for overy

Tronr that they woiked for defendant and the named platiniffs and theclass members
were oftén not paid such required mininum wages.
15, The defendant’s violation of Article 15, Se sciion 19, of the Novada

Congtitution also involved malicious andior dishonest andior oppressive conduct by

ig{‘é;}".{3&?'?&1}(%21:}:‘; 3 ﬁespit& iizs.v‘i;z:;g and being aware of, an express obligation

wrider Avtivle 13, Section 16, of the Mevada Constimtion, such olligation

commensing no later than July 1, 2007, 1o advise the ;a an i g

ngd the

class wenbers, usa,:w:;rzz.};zg of their entitlenient to tHe mminimim hourly

wage speeified in sach constitutions! provigion, talled to provide such

wrtiian advisenenh

() Diefendant wasay v enfarcement officer of the

State of Nevada, the Nevada Attorney General, had issoed a pabhic

opition i 2005 that Article 15, Bection 16, of the Nevada Constitution,

wpon it ciive date, wonld requive defendant and other smple oy ers of
taxi cab drivers 1w compensate such employees with the minimum hously
wage specified fn such constitutional provisten, 'If}s'zf%:ﬁé;mi:ﬁ{};ﬁ&aﬁis}xx.slﬁ;yf
elocted to ignore that-opinionand not pay the minimum wage vequired by

Article i‘ Section 18, of the Nevada {,ﬁmnmtmn m s 1m d;sm

es iy the bipe that i would be s

sinploy
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brought agamst it in avolding paying sone or all of suchinimum

{o3 Defendant, to the extent i believed it had acolorable basis to

fegiimately comtest the a;g;;;ﬁ_ wability of Article 15, Section 18, ofthe

'i?-{-}ii&?t% t;stiz}z}ai provision ‘asﬁé. o pay '_imi:_} a0 SBCroW fa.::ﬁz d any-amounts

Aston untd sueh &

'dh;m s,a:i were 50 awed under that wmtsssstmaai PG

16 Defondantalso engagedin the follwing ilegal, dishonest and bad faith

conduct which wag intended 1o congeal s violations Article 15, Section 16, of the

Mevada Constiution and caused additional mjusy o the plaintifty for whicly they seek

T or about January of 2012, deforddant stavted f@sg{{ﬁfiz;}_g the plaimtifs and’

the class members to pay from such platanifiy” and class members® own,

personad funds, 100% of the-costof the fuel consumed in ﬁze-ﬁ;}mf&t&ﬁz;.csf—
the taxicabs they drove for the defendant,  That fuel was essential for the

aperation of defondant’y taxi cab business snd plaintiff could notwork

for defendint ualess f,jy.aslzi*‘esiﬁ,‘i.x;a;}?;:&y forthat fuel fromy their personal,

Tunds. By requinng the plaintiffs and the class mermbers to persom
for the cost of such fuel, the defendant wasredusing the wages 1t actually

i and the olasy members to an amount below the

paid the plaint

iniwam hourly wage required by Asticle 13, Section 16, ofthe Novada

Constitution. That was becatme after deducting fronvthe “ou the payroll

SN

reconds™ wages paid by the defendant to the plaintifes and the clags

RAA0058
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e

members the cost of the taxt cab fuel they were foreed by the defeadant o

pay, the resulting “iue™ wage paid twr such persons by the defendant was

telow the mindmun hourly w age require il by Article [ ”e« Section 16, of

the MNevada Constitution.  Defendant willfully B

make it appesr b any otherwise uninformed person w ho Was gxamining

¢ requived by

its payroll records that dt-was paying the minimum wag
Article 15, Section 16, of the Nevads Constitution whes i was not,
Drefendant fastituted this policy specifically to deceive cortain

government agencies, including but not née cxarily Hmited to, the Uited

Kialss 'i}‘ep arisrient of Laboy which had previpusly. found e defendant in

violation of the minioam wage Taw enforced by such agency. Such

conduct by the defendant.also vesulted in tre defendant issuing kuowingly

o

Falseamd & maccurate flatoments of the g hmniix arid the olasy members®

ingome to the United States Internal Reverwe Service and the Soc ial

11, Sueh state

Seewrity Adr ity inflating and exagger rating the

actual 'im:;fsﬁ‘;e eathed by such persons and resulting in'them being

required to pay additional taxes thal they did not actually owe,

17 Delondant engaged inthe acts and/or omissions detailed in ;}amomph\ 15

aints such taxi deiver empliyees had

(N smh iU, imuﬁ\; wages owed 1o them by the defendant would sxphre, 10 whele

or i part, by operation of faw,. Defendant so acted conseiousty, willfully, and

intentionally o deprive such taxi driveremplovess of any knowledgs that they might

e entitled to such minimum bourly wages, despite the defendant’s obliggtion under

Article 15, Section 16, of the Nevads Constitution to advise stch taxi driver

w
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1 employess of thetr vight to those mininum hourdy wages. Defendant’s malicious,

“fatbure to make any

2§ oppressive and dishonest sondust is also demonstated

3§ adfowance to pay such minimum hourdy wages if they were found 1o be due, suck a5

4§ through an eserow account, while secking any pudicial determination of ity obligation

EEs

1o make those payments.

7 18, The npmed plaintil

& § vnder Nevada's Constitution, Ardele 15, Section | 63 ﬁ}@iti.ﬁiilg-;?ii}g:}ifi}}??i‘ifii@.'Ii.‘i’.‘ij&ﬁﬁliﬁf‘%’fﬁ

g 1§ and squitable relief to make the defendant vease 18 violations of Nevada's

12 19, The named plaintiffs onhehdlf of themselves and the proposed plaintf

13 § cluss members, seek, on this Fisst Claim for Relief, a judgment against the defendans

14§ for mibntraum wages owed for the applicable statute of limitations period, which the

15 § Coutrt hgs previously specified in this cade 15 four vears and would commente on

16 § September 23, 2010, and continuing into the future, such subis to be iis.’-;i‘ﬁ_fm'ii}ﬁ{i Hased

\

actualty paid to, the plaintiff

7 {upon an accounting of the howrs w

rarked by, and wa

1% §and the class members along with an award of damages for the increased, and false,

19 § tax liability die defendant has caused the plaintiffs gnd the dlass members (o sustain, 2

Yy st

hle tnpanetion and other equitable relief bamring ¢

28§ violate

evada’s Constiation sod requiring the defen éaﬂ. LAY ;:ra.‘@&i'sé‘; QLIS X fﬁéﬁ}ﬁﬁ’i_{"’::

22 { the mjury to the clags e

23§ Internal Revenud Service s tal Nee um} Administration the mcome of

T g \

24 Lolags membess, and anaward of aftorngys’ fees, interest and Costs

a8 provided for by

25 1 Kevada's Constitution and other applicable laws,

27 WHEREFORE, pluntifiy denmnd the selief as alleged aforesaid.
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Plamfts demand a trial by jury on all issuss so wiable,

Dated this 2°¢ day of December, 2015,

Leon Greenberg Proftssional Corporation

By sl Leon Greenbury

o
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IAFD
DISTRICT COURT

CLARK COQUNTY, NEVARA

Lakair Perara etal.

.\
L"Z‘
V‘mﬂ

Plaintiffl

1 CASE NO. AS4707485.C
N~ DEPT. N0, ¥
W0 Waestem Cab Sompany

Defendans).

ki INITIAL APPEARANCE FEE DISCLOBURE (NRS CHAPTER 19}
14 Pursuant to NRS Chapter 19, as amended by Senate Bilt 108, filing faes are

submitted for parties apoearing i the above entitled action as indicated bafow:

New Complaint Fee ' 1% Appearance Fee
E] 53’% 5‘2&[} $§2{3E:§ &'333{% E} 327000 {:] $ 483, {}i}[] $4?3 SG[] $32% 00

18 Nama
5 || Michael Sargeant S - g3
CTEs0
22 L1%30
24 1L Total of Continuation Sheet Altached S

25 || TOTAL REMITTED: (Required) Total Paid $ .30

OATED this Znd dayof December, 2018

- mfﬁ Lo Gresnheng
=8 Laon Greenberg

toitial Appearance Fee Distlosure-3 dosxi 1222018
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LEON GREENBERG, B5(3., NER 3094
DANA SNIEGOCKT, B8Q, NSB 11715
Legn Greanberg Professi ongl £ m;mr afion
7965 South jores Blvd- Suite B4

Las \'f*{:v!:}, Nevada 89146

T a“g"’i} ‘#S _a\Ub{L

Fa \:(?G 3 38818
CONEL s;‘r;b(—a;* vertitpelav.com
danaioy erhimels m,zg oI

Attorneys for Platatiff

PDISTRICT COURT
CLARK COUNTY, NEVADA
LAXKSIRI PERERA .Fﬂdawdua‘iy and on ) Case No.: A14-707425-C
shalf of Q*hef Y «snn.&tm sifuated,

Plaintiff,

Depts ¥V

DECLARATION OF
MICHAEL SARGEANT

WESTERN CAB COMPANY,

Defendant

M ran s nin e Proasr e P .r.,",\

Michae! Sargeant, hereby affirmes and declares under penalty of periury the
following
1. Tam 8 former taxical driver for the defendant, Western Ceb Company. 1am

offering this declaration in support of the plabrdifs motion to amend the complaint to

add me as a named plaintiff and fo sxplain the nature of my work by the defendant,
Z. Twas t“-mpiﬂ vad by Western Cab Company for approximately 3 ar 4 months,

"

until approximately June 2014 when my employment ended,
2, Taxicab drivers did not recelve an “hourly wage” from defendant at any time
during the time L was employed, My method of vompensation as a taxioab driver for

defendant consistad of a 30% “oplit” of the fares [ sollected each day, minus certain

RAA0064
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4

deductions known as “rip charges” Ofien, that commdssion split would result in my

§ receiving less than the required minimum wage of $8.23 per howr for cach howr 1

wirked, During my sutive period of employment, defendant never furnished me with

any written document stating I was entitled to any Nevada mandated ninimum hourly

wage Tor my work for defendant. Nor did defendant ever orally advise me that T was

Fentitled to any Nevada mandated minbwum hourly wage,

. Myselfand all of defendant’s todoab drivers wers required to work 8 12
shift, During most of my emplovinent with defendant, [ was typically required to work

& daya per week /1l thongh some weeks Uworked fewer days per week,

5. During the entive time T was emploved by the defendan, defendant mandated

{that all texical deivers purchase and pay for gasoline from thelr ewn personal fands

for use in the taxiesb, At no point did Wester Cab {T{m‘z;sany pay for the gasaline, or

e

oirnburse taxivadb drivers for the cost of gasoline. Al drivers were required to retum
the taxicabs back 1o defendant’s yard with a full fank of gas that was puechaged from

the taxicab drivers’ own personal funds. T would estimate that during & typical shify,

the cost of gasoline I paid from my own personal funds was anywhers from $28.00 10

$35.00 for each shift { worked,
6, Throughout the entiraty of my 12 hour shifl, T was sever allowed to be “off
duty” and was instead requirﬁsd o work a continnons shift, By that I mean, T remained

“on call” €z::t‘mg§ out the entirety of my shift and remained eligible to plek up a fare
should ong be assigned to me, The only regular “break time® { bad flroughovt my 12

our shift was for a few minutes 1o use the restreom or o pick up fhst hod, 1 always

e
H

ste my food In my cab while waiting for a fare, and 1 did not trn off my wadio {which
dispatch used to got a hold of taxieab drivers) st any time,

7. While Western Cab gave me a paystub that tnchuded a statement of the hours
L worked, § beliove thet statement of hours worked may not be accurate, ] believe the
statement of hoars worked may not include time T was working that Westemn Cab

treated as norn-working break thme. 1 also believe that Western Cabs wiay bave failed to

RAA0065
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1§ oredit 1o me as “working thne” the “show up”™ thme T spent on same days. “Show up 4
L ~ X

7§ e would ocour when § was required to *ahow up®” to possibly worlt at 2:00 pan bt
3 {there was no taxi availahle for me to deive, T was required to walt ungil 4:00 pan. and
4§ then was sent away fur the day without driving 2 texi or carniag sy commissions, [
§ I helieve defendant Western Cab may not have recorded these 2 hour periods as

& § “working time” on my paychecks
¥ 8. Tunderstand that this case was commenced by the plaintff as a class netion
§ | for the purpose of collecting unpatd mintmam wages owed to all of the taxiecab drivers
g { employed by the defendant who did not recelve at least the constitutionally required

v

16 § nedndmum wage for sach howr they worked. T understand that 1fthis case Is cortified as

11 § & class action, and Lam appointed s a representative plaintiff for the cluss, I will have
12 § & responsibifity to take action in this case that is in the best interest of ail the class

13 || members, meaning all of the taxicab drivers who are part of the clags, [ understand
14 § that av a class representative 1 carnot act just in my own interests. T understand that

2y

13 § responathility and am comfortable perforining that duty,

7 ¥ have read the foregolng and affiem wnder penalty of perfury that the spme is

1% i rue and correct,
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HOLLAND & BART

SE 9835 Hul i\mod Dirtve, 3nd Floor

Fas Vg SEas, § Mevada 89134
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7 endderson Taxd
BISTRICY COURT
B
CLARK COUNTY, KEVADA
i
MICHAEL SARGE <*&\"§‘. individually and on | CASE RO A-15-714136-C
behalf of others stouladdy situated, DEPT. NGO XV
_‘ Plaintiff]
ﬁ g DEFENDANT'S OPPOSITION TO
g V. MOTION TOSTAY JUDGMENT
o C , N ENFORCEMENT PENDING APPEAL
& HENDERSON TAXI,
@ = Diefendant.
825
o :E ey A
:3 g EE cfendant HENDERSON TAX! ("Defendant™ o “Hendeorson Taxt™), by and through its
Sw 217
me o counsel of record, Holland & Harn, LLE hereby submits Defendant’s Opposition {Onposition™
E: Plaintiff’s Motion to Stay Judgment Enforcorment Pending Appeal (“Motion™).
I L
This Gpposttion s supported by the following Momorandum of Points and Awthorities, the
20 _
papers and pleadings on file herein and any orsl argument the Court may alfow at any hoaring of
21
this matter,
DATEE this Beh day of Aupust 2016
23
HOLLAND & HARTLLYP
24
e 550 R Calder Huntiroston
42 Anthony L, Hall,

{-
. Novads Bay Mo, 5977
it R. Calder Huntington, Esq.
Nevada Bar N, 115898

~y e
i Q535 Hillwood 7\1::, nd Floor
2R ,{fw’(;f‘w'v far f}e ’}‘i‘{iz szz Hﬁmu Seiw f ki
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Phuuse: {762} 660-460

MEMORANDUM OF POINTS AND AUTHORITIES
i INTRODUCTION

We are heve becanse of Plaintiff Michael Sargesnt’s (Rargead™), wwreasonable conduct
during the Hugation of this case. Had Sargeart bebaved ressonably, there would be no attornoys’
foes award for him to request be stayed or fo appeal, Heve, prior to condaching avy substantive

discovery, Sargeard filed a Motion to Cortify  Class, Tavalidate Dmproparly  Qbtained

Acknowledgments, Issue Notice to Class Members, And Make Ioterim Award of Aitomey's Foees
and Eshsncement Payment fo Representafive Plainttff ("Motion to Cortifv™), The Court denied

this Mobon to Certily because Henderson Taxi bad setiled the wndorlving clsim with Saspeant’s
Union. This Cowt already specifically ruled that, affer recetving fhis decision, Plaintiff know he
had no remaining olalm to prosecute. Despite the Cowrt expresshy holding that bis claim had been

reselved, Sargesnt mabdaineod his clabm withouwt reasonable grownds-as this Court has already
determiped in iy Order Granting Motion for Alforneys” Fees dated Ruly 8, 2016, He repeats his
unrgasonsble conduct here with the filing of yet one more bascless brief that does nothing more

than cost Henderson Tuxt addidonsg! fees,

In this Motien, Sargeant reguests the Court sfay exeeution of the atiomeys” fees awand and
Judgmerst entored ngainst him withowt the regquircsuert he post a supersedess bond solely on the
claymed basis that he “hag no assets, of any form, that could be used to satisfy this judgment”
Thus, clatms Davgeant, the “states que” will be maintsived through o stay of the judpment.

Sargeant is wiony on beth points. Sargeant has at feast one valuable ssset: his claim or “thing in

action” against Henderson Taxi, a temporarily valuable asset on which Henderson Taxi has every
right to cxetuie during the lmiled fme § holds value. In fact, becsuse this asset will only bave

value duning the pendency of Sargesat’s appeals, assurming Sargeant’s olaim of poverty isfruihfsl,
a stay of execution would sot maintsin the slatts quo but substantally havoy Henderson Taxi,
Right now, Sargeant has tus asset, which has at least some value. But once he loses his appeal,
and spain asswining his honesty, he will no longey have any sssoty against which Henderson Taxd

can execute. Thas, grenting a sfay will not maintein the ststus quo but place Henderson Taxi ina

much worse position thar s in now,
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Pusrther, desptie citing to the relovant case, Sarpoant entively tpnoves the five faciors the
Nevada Sopreme Cowt requires district cowrts snalyee in deciding whether anything less then s

full suporsedeas bond may be osed a8 secwity to stay execution of 8 fudgment pesding appesl.

Sargeant likely failed to address these faciors becnuse cach of them weighs sgainst staying
execution of the judgmant. In fhel, his falure to address these factors in lus opening brief showld

act us sn admission that they are against him and he should be probubited from sddressing them for

the first time on appeal bocause it was his duty to address thown in the fivst place. Thus, Ssrgeant

shanld be regnired to either post a fll supersedeas bond or lis requested sigy shonld be dented.

1L LEGAL AMALYSIS
A, The Court Should Deny Savgeant’s Reguested Siay
NROP 62(d) governs stays pending appes! and provides:
{d} Sty Upon Appeal. When an appes! is taken the appellant iw giving a
supersedess bond may obiain a stay s 'dbjuﬁ? to the exceptions

subdivision {a} of this nile. The bond may be glven at or after she time of
filkng the notice of & ;i_g‘h.-d.L The stay i3 effective when the suporsedess
bond is filed.

o 121 Newv, 832, R34, 122 P3d 1252, 1283 {20051 The Nevada Supreme

"

Nelvan v §

Cowrt hes explained, “hlowever, & supersedeas bond should not be the judgment debtor’s sole
veracdy, partioularly where ather ampopriate, reliable aliernatives exist” £, 121 Nev. st 835,
123 P3d &t 1234 {emphasis added). e dotermining whether aftermarive secaeity shonld be
accepied in hew of g supersedens bond under NRUP 824}, “the focus is properly on what seeariiy
wit! mainiam the stalus quo and protect the Judgment oo uéxm pendiny an appead ™ I 121 Nev, at
B35-36, 122 P.3d af 1254 (arophasis added}. “The purpose of secwrity for g stay pending appeal i3
i protect the jedgment creditor’s ability to colleed the judgment i 1t i affirmed by preserving the
status quo apd preventing prejudice to the oreditor srising fom the stay” & Thas, the “siatus
quo” to which Nelsen refers 18 the fudgment creditor’s ability to collect assuraing the judgment

creditos’s victory on appesh, nof protoction for the fudpment debtor i he oblains reversal, See id

PageJof 11
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Before staying execution of g judgment abseni 4 full supersedeas bond, fhe Nevada

3

Supreme Court has directed distriet cowrts o consider five tactors in deteomining i s il
suporsedens bond muy be waived” ov if Yaltomsie seowrity™ may be substifuted for such g bond,

I, 121 Nov, at 836, 122 P.3d at 1254 {cmphasis added). These factors are as Hllows:

¢

{1} the complexity of the collection provess;

(2} the smount of time required to obtain a jfudgment affer it s affirmcd on
appesal [which includes faking “inte acconnt the length of time that the case
1% likely to romuin on sppeal”™y

A%

(3} the: *g ¢ of confidence that the district court has in the avatlability of

5 1o pay the iy h,is*mcm

(1) whether the defendant's ability to pay the judgment is so plain that the cost
of a bond would be a waste of money: and

kv
™

sﬂmhu the defendsnt 18 i such a precar] ious fingncial situation that the
requirernent fo post a bond would place ofher areditors of the defendant in
A1Y HSCCUYS “Mt’sii’imi

A Cwhen confrovded with g motion o reduce the bdond amount or for altemnsie scowrity, the

district court should apply these factors.™) Where these factors do not weigh in favor of allowing
altornative seourtty, no stay should be gravged. See &, 12 v, 83537, 122 P.3d aF 1254-55,

Rgther than request he be pevmnitied fo provide a rednced supersedeas bond ov alternadive

seourity a8 Nelsom peomits, Sargeant reguests thad be o wholly cyemped from providing any

securily fo protect Henderson Taxt and stay excontion of the judgment entered sgaivst him,

Forthor, despiie citing directly to Nefeorn v. Heer, showing a knowledge

of the Supreme Cowt’s
mancdate fhat the Court consider specific factors before spproving » lesser bond or slternative
security, Sargeant entirely fails to address any one of the roquired fuctors requived. See genarally,
Mot. Begardloss of Sargeant’s hubris in fuling fo adidress sny of the proper factors, Sargeant’s
request should be denied for two reasons: First, he is sioply incorrect that he hays no assets, He has
one asset-however, that ssset is only valoable torporanly, Thus, 8 stay woald worsen Henderson
Taxi®s posttion, not maintain the siatus quo as Sargesnt coroneously contends. Second, cach of the
five factors set forth i Nelvwon weigh against stayving execution of the judgment, For this reason

too, the stay should be dented.
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i, Ovanting 8 Stay Will Net Malpiain the Sistus Quo Becasse
Sargeant’s (}Iﬂ\' Known Assel Wilt Ouly Hold Value throagh
the .§.‘e§x¢iem} of s Appesi

*f'

Sargeant’s motion is entirely based on his olalm that he lacks any assets on which
Hondorson Taxi can oxevute, Thus, he claimy, & stay of execution of the judgment will maintain
the states quo. In other words, Sargeant contends that Henderson Taxi will be i no wosse position
after appeal if & stay is granted than if it is not. While Sargosnt fils to address the factors the

Suprene Court requires the Coust to address {n mwaking this deeision, which Heundesson Taxi
analyzes below, Sargeant is siraply wrong that he lacks any assots ggainst which Henderson Taxi

cun execute and that a stay would maintahy the status quo.

Sargoant possesses his “thing In action™ or clabm sgainst Hendorson Taxi, an asset of
temporary value, The Nevada Supreme Court has explained “that rights of action held by 8

fudgment debtor are personal property subiect to exccution o satisfaction of 3 judgment.”

Gallegos v, Madco Ewter, of Nev, fsc, 127 Nev, 579, 382, 255 PAd 12%7, 1289 (201l
Specifically, KRS ZLOB0{1 ) “provides that: all goods, chattels, money sud other property, real and
personst, of the judgment debior, or any interest therein of the judgment debtor aot exempt by law,
and all property and rights of proporty seized und beld under sttachment in the getion, are Hable
execution.™ Jd, 127 Nev. at 582, 255 P34 ar 1289 (intornal quotation marks and alterstions
omitted). NRE 10.045 then “defines personal property as including money, goods, chattels, things
in action sud evidencos of debt.” 4 (internal quosation marks and altemtions omitted, erphasts in
Gallegos). A "thing in action” is slse 2 “chose in action” or a *right to bring an action o recover
# debt, money, or thing.™ & {queting Bleek y Law Dicrionary 1617, 275 {Sth Bd. 2009, Thus,
Sargeant’s claim against Henderson Tuxi is an asset he possesses against which Headerson Taxi

has 2 statutory right to exeaute. i) see olso Bunvinick v, Heprer, 128 Nov, Adv. Op. 65, 291 P.3d

119, 121 {2012) {citing Gollegos and reaffirming thet olajms can be exccuted on, but holding that
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deferses fo clabms cannot be exoouted ondy® Nevada Direce bie. Coo v, Fields, 2018 WL 797 48, at
23 73 (Nev. Feb, 26, 2016) {citing Gadlegos).

3 Bportantly, however, Ssrgeant’s clain againgt Henderson Taxi is valushle only for a
4 tm’.ﬁgjmﬁry dovation. As stated sbove, the “stelus quo” that rmust be profected by o stay is 8
SE judgment oreditor’s :»tbility to collect on a judgment i affinocd on sppeal. Nelves, 121 Nev, &
G H3S, 132 P3d at 1384, ?h\m the circwnsiances reganding whether the judgment s overtumed on

74 appeal are ivvelevard o the Cowt's spalysis See id When the judgment is sffinmed on appeal,

S8 Sargrant’s olalm sgeinst Hendersen Taxi will no longer exist and Henderson Taxd may have an
91 sntirely ancollectsble judgrent. Thus, it is only during this periad of Hme botween award of the
10) judgment and a decision on appes! that Sergesat’s elaimy holds velue agatost which Henderson
31§ Taxi cam execute so as to oollect anything. As such, vot only is Sargeant wrong that he lacks any

12§ valuable asset, he is wrong that granting a stay of execution would malutain the “siatas quo™.

13 Right now, if a stay is conditioned on a supersedess bond, Henderson Taxi will either be protected

(TU0Y 6654554

44 by o supersedess bond or have the right to exeoute on Sergeant’s claim {as well a3 conduct a

138 judgment debtor exam o determing for Hself whether Ssrpeant as sny other assets on which it can

. Dl Y e \: . . N . .. 2 .
168 cxcoute).” I, bowever, the Coust granis ¢ sfay without requiring s bond or oiher seourity, as

BES- 4610 & Fax:

Sargoant requests, Sargeant’s one known asset will beeome non-existent before Henderson Taxd is

FAOLLAKD & HARTILP

5 (T2

permitted to execule on it Thas, because granting & stay would hanm Henderson Taxi’s posdtion

' In a footaote, the Butwinick Court noted that the a opetbnts wmymmd that they lacked the
4 Tancial ability to hid at s sale o to post 3 bond. Burwinick, 128 Nev, Adv. Up. 65 8l

the shentfl
w2, L 291 P T, 121 02, This olaim of poverty did not 1mpact the Supreme Cowt’s decision and
& We m i \n,nmiwa upon.

axgouting on hig
26 _‘.‘a\n.‘._ §,§.m. ih is Court hm dinﬂxm de tmm:m\d '\m:k mi tm uiam!y %E;:“md Henderson Taxt to
M incnr substantial sttornevs’ fes by maint alning hix claim wrensonably. Sconnd, sy Gullegos and
sl Butwinick show, the Nevada Legishatore has provided that claims can be oxcouted on and the
s Supreme Court has approved this process. Thus, the Nevads Legisluture hus given express
g hmmism authorization to cugage in this process and any parported megqurty would be frelevant,

Pagedof {1
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rather then mainfain the status quo as Nelson requires, the Court should deny Sargeant™s requested
stay ghsent the posting of & full supersedeas bond” I

2. The Nelson Factors Wegh Agsinst Staying Esscution en the
Judgment

Not only is Sargesnt incorrect that be bas a0 assots and that the granting of a stay would
maintain the statux quo, he ontirely futled o addross the factors the MNevada Supreme Count
rogquires the distriot court enalyee in detormining whether to grant 3 stay. See Nelson, 121 Nev, at
836, 122 P.AD at 1254 Thix is lkely bocause vach of the fastors wolghs against the granting of 8
stay and, thus, Sargeant did not want the Court to apply the proper test. A roview of the Nefvon
B factors domonstiates the following:

= Complexity of Collection — Sargeant contonds and declares thit he has no assets

and that s culy Income is exeonpt from execution. Rather than supporting a stay of
K ndgment execution ax Sargoant contends, this domonstrates that collection of the
judgment in this case will be complex, difficult, and potentislly mpossible i the

fey

Court docs not pormit Headerson Tagi to proceed with excention efforts now while
it can exconte agaiust Sargeant’s claim agsinst Hondorson Taxi, the only {though

! only teraporarily valuable} asset he may have. Thug, the complexity fictor weighs
airainst & stay.

Time Roguired to Obtain Jodement afler Affismancs ~ The Suprome Coust has

stated that i considering this factor “the district court should ake into sceount the

s

i; length of thme that the case s likely o vomain on appoyl” Nefson, 121 Naov, at 838,

* Sargeant presented ne argament for alternative security or & vedneed bond, Thus, he should be
i ,mmbm,d trom making such requests onveply. Rather, hig m;m,\i i that #o security be required.

As set forth abowe: (1) the complexity of the ¢ collection process; {2} the amount of time roqered
te obtain & judgment af or % mm':m,d on apper! fwhich meludes & ﬁ\ii}i“ ‘wio avcount the length
of time that the case s likely to remain on appeat™]; (3) the degres of confidence that the disteict
court has in the availability of funds to pay the judgrent; (4) whether the defondant's ability to pay
the judgment is so plata that the cost of & bond would be a waste of money; and {5} whether the
defendant is @ such & provarious financlal sitystion that the requirement g pest & bond would
place other crediors of the defondant in an nsecure position.™
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H 122 P.3d st 1254, Given the docket of the Nevada Supreme Courd, this case Is like
2 to reman on gppeal for a minimum of two years. I ihe matter were first assigned o
3 the Court of Appesls and a discretionary appesd thevealter filed wiih the Rupreme ;
4 Court, such ant additional appeal will greatly Inevease the durntion of the requested
3 stay, Moreover, although Henderson Taxi already has g judgment in its favor, once ‘
& succenstul W defending Sargeant’s appeal, thet jadgment way 1) become ‘
7 uncoliectsble, and 2} peed to be amended to include Henderson Taxi's fees and :
b costs mcwrred on appeal, Agsin, s facior weighs against g stay,
g «  Degree of Confideonce o Availability of Funds to Pav the Judgment ~ This facter
H wetghs greatly against @ stay, As detaled sbove, Sargeant claims that he has no
i1 assets and thet his only income 5 imnyune from excention. Thus, if ihe motion is
12 believed, the only asset againgt which Henderson Taxi mighi be able io execute is
B
e 13 his claim agamst Henderson Taxy, However, there is only value in bis claim against
o
% . 14 Henderson Taxi during the pendency of his sppeal, Once Sargeant loses his appeal,
X s
;‘; 13 he will have no move clafpr As stch, sssuming Sargesnt’s honesty, if Henderson
: i6 Tax is not pormitied to oxecute now, there will be no assels against which o

exeeute afler Sargeant’s appeal concludes. Thas, rather then helping him,

BOLL

Rargeant’s claim of poverty should doom his request for a stay of execuiion of the
fudgment.
20 s Whether Defendant’s Ability o Pay the Judement Is So Plain that the Cost ofa |
23 Bond Would Be s Waste of Money ~ Hore, Sargesni hss taken s backwards '
{
22 approach and attempted do reverse the aciual standard set forth by the Nevada ‘
23 Supreme Uowt in Melson, Ruther than clainy that e has the ability io pay and ihat g :
24 bonsd would be wasteful, Sergeant has sffivmatively atterspted to show that he has |
25 no funds from which to pay the fadgment. While Henderson Taxd has 6;axmm{vx‘a&m{ ‘
26 that he bas st least one asset, his general lack of ability o sstisfy the judgment
27 sotually runs afoul bis request, Accordingly, this fector too weighs against granting
28 a stay.
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i «  Whether the Judamend Deblor’s Pinancial Sttuation ks So Precsrious That Regubing
2 a Bond Wonld Create luseourity for Qther Creditors Sareeant brought this Motion

Tt

angd cited to Nelson v Heer, affirmstively domonstrativg knowledge that these are

4 the factors fhis Courd {8 required fo consider in granting a stay of execution of &
S fudpment. Nonetheloss, Swrgeant’s connsel made the caloulated decision ot o
& address a single one of the five factors, including setting forth any other credifors
7 Sargeant way heve or how th oy might be hammed. 1T Sargesnt has any oveditors

R which may be hanmed by the roguiring Sargeant fo post 8 bond, Sargeant has

9 occulted them from the Couwrt’s wview and prevenied Henderson Taxi from
10 addressing them. As such, he should be comsidered fo have waived this srgument.

As it stands, the Court can only assume Savgeant has no other subsiantiad credifors,

Forther, assuming Ssrgeant’s honesty, he s cssendially insolveni and so any
requirement he post s bond pais any othoy creditors, i they exist, in po worse
position than they sre in alresdy. Accordingly, this factor foo weighs sgainsd » sfay.

Sargeant carmod show that any of the Nefvor factors weigh o fvor of his request. Dy facy, any

analysis of the factors shows that « stay i these cironmstances, shsent the posting of a supersedeas

bond, wouald be ioproper snd wnwarranied. Thus, o preserve the stafus quo, Henderson Taxts

HOLLAND & HART LL?

current postiion, any stay should be conditioned on the posting of a fall supersedeas bond.
19 Beyonsd the staple facts desoribed above, Sargeant’s general conduct in fhis litigation and

208 on sppeal show that be will make coliection of the indgment as &Hfficult sy possible (Nelvon Facior
41§ Mo. 11 Throughoui this ltigation, Sargeant has been indrsusigest in his efforts o harasg
28 Henderson Taxi and force i to mour wmecessary sffomeys’ foes despite Henderson Tasi having

23 sciiled with the Union, Sargeard’s filings before the Supreme Court show that by will continue to

244 do the ssmen litigate without reason and selely to foree Henderson Taxi to incur additional fees. In

2
i

fset, w his Qpentng Brief before the Supreme Cowrt, Sergeant regpoests that i this Cowt’s decision

26§ s roversed sad the case romanded, that this Court be disqualified from further procecdings and the

27 case reassigned, Amongst other claims made carlicr in the briel dispavaging the Court, Sergeant
288 states: “Judge Villani [is] anfit {o handle farther proceedings in this case” Exhibit A, Opening
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Br. st 55 {omphasis added).” He continues sndd concludes his briof clabming that the foe award:
“was punitive and lacking auy roason or even a pating of rationalization. It is strong evidence of
art unfoanded, and unacceptable, level of hiss and hostility by Judge Villani towsrds Sargeant”
Jdd, at 37 {eowphasis added). Such asperstons on the Conrt are oocalled for, and completely without
basts, This kind of argwnent and tachic are representative of Sargeant and his counsel’s geneval
conduet in ihis ligation. As this shows that Sergeant will stoop to any tsctics, including
dispriaging s Cowd, fo harm Henderson Taxt and meke collection of the judgment complex and
diffical, any stay should be conditionsd on a full supersedeas bond,
L  Comclusion

A stay would not paintsin the sfatus gro as Sargosnd condends, B owould put Henderson
Taxy it a2 worse position becsuse Sergeant’s only known asset i3 ks claim against Henderson
Taxi, which will no loager exist post appead. Thas, fo proserve the statas quo, and as the Nelson
factors demonstrate, the Court should deny Sargeant’s motion and condiion suy stay on g full
supersedess bond,

DATEI this &th day of August 2018,

HOLLAND & HARTLLP

Anthony L. H
Neovada Bar Mo, §
R. Calder Huntington, Esq,
Nevada Bar No. 11996

9555 Hillwood Dirtve, Ind Flooy
Las Vogas, Movada 89134

s . *; .
Artornews for Defendant Henderson Taxd

* This {5 2 public record necding no authentication and s publicly svailsble on the Nevada
Saprome Cowrt’s webstie for Case Mo, 68773,
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CERTIFICATE OF SERVICE

i boreby certify thit on the 8th day of August, 2018, 8 fue and correct copy of the
foregoing DEFENDANT'S QPPOSITION TO MUOTION TO STAY JUDGMENT
ENFORCEMENT B

NG APPEAL was served by the following methodisy

Elgowronic: h} mbmﬁunﬁ f‘i ~'~tmn$cz;i§'v fm‘ E£§i; & tswi;'bi sgnicc with the Eighth Jadicial
ct G accordance with

the §‘ STV ;c:* im‘. m th\, mii m mw wm? d(idius\t.\

foon Greenberg, Esq.
Piana “amcx,m,:vr

4

Loon Gy Caﬁﬁf"»i“ Penfossional Corporation
AT |
e ?

South F .§£3\ ‘%‘nhﬁe B3

3 1.8 Mail by depositing same in the United States mail, first class postage fully prepaid
to the porsens and addresses Hsted belown

3 Prail by slectronic ally delivertng a copy via enall to the ;31 owing e-watf addres

5 Megie Twsd
wptovee of Holland & Hart e

SO

Bage 1l of 11
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Electronically Filed

Jul 28 2018.03:47 pomy,
Tracie K. Lindeman
Clerk of Suprems Court

INTHE SUPREME COURT OF NEVADA

Sup, Ct. No. 69773

e

CSARGEANT. .

Dist, CrNos A-15-714136-C
ot Behia ii of othe

Betitionsrs,

HENDERSON TAXI,

Respondents,

st st e S s e st 4

APPELLANT'S OPENING BRIEF

Lagn &::mmhm;z, NEB- ‘*s()*)»i
_?\ ‘C‘mi ;

Atforiey for Appel fants

Donket 63778 Dooumerns 25418-235(Ran0099




IN THE SUPREME COURT OF NEVADA

Sup. O No. 69773

-“-...@.m:}{:
Dist O Noo A-15-TH4136-0
£l osthers

an riaart app g

Petitionirs, 3
VE, p!
3

HENDERSON TAX 3

RN

Respondenis,

NEAP RULE 26.1 DISCLOSURE STATEMENT

Fursgant to NEAP 26,1, the undersigaed counsel of vecord ceriifies that the 1

following are persons and entities deseribed in NRAP 26, 1) and must be

diselosed. These representations are made in order that the judges of this court

sy pvaluate possible disqualifuation of recusal,

This tindersigned’s client in this case, Appellant Michael Mwmnh wan

midividual and is not g corporation.  Michsel Sargeant is notusing a pwmioﬂ}m

fivthis case, The only counsel appearing for Michael Sargeant in this case, and

RAA0100



