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G2/05/2016 08:56:32 AN
ORDR Qi b S
: CLERK OF THE COURT
DISTRICT COURT '
CLARK COUNTY, NEVADA
JOHN DOE, on his own behalf and on behalf of a
{ class of those similarly situated,
PlaintifT, Case No. A-15-723045-C

Dept. No. XXXII
¥S.

STATE OF NEVADA ex rel. THE :
LEGISLATURE OF THE 77th SESSION OF THE | ORDER AND JUDGMENT
STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Govemor
of the State of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1-100, inclusive,

Defendants.

INTRODUCTION

This case involves several claims under federal and state law reléiing to the validity and operation
of the provisions of Nevada’s medical marijuana laws which establish the medical marijuana registration |
program and prescribe procedures and fees to apply for and obtain a registration card for purposes of
using medical marijuana as authorized by Article 4, Section 38 of the Nevada Constiwtion and NRS
Chapter 453A. For the reasons explained herein, the Court concludes that the medical marijuana
registration program does not violate the Due Process and Equal Protection Clauses of the Fourteenth
Amendment or the Self-Incrimination Clause of the Fifth Amendment to the United States Constitution.

The Court also concludes that PlaintifT cannot recover on his state-law tort ¢laims.
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In reaching its conclusions, the Court sympathizes with Plaintiff and other patients who have a
choice to make regarding whether to disclose their identities in order to participate in the registration
program and whether to undergo the steps necessary to apply for and obtain a registration card.
Nevertheless, the judicial branch may not find the registration program unconstitutional “simply because
[it] might question the wisdom or necessity of the provision under scrutiny.” Techtow v. City Councit of
N. Las Vegas, 105 Nev. 330, 333 (1989). Indeed, it is well established that “an act should not be
declared void because there may be a difference of opinion as to its wisdom.” Damus v. Clark Cnry., 93
Nev. 512, 518 {1977).

Consequently, the Court may not jadgé the wisdom or necessity of the registration program
because the Court is not the policy maker. That constitutional function is assigned to the people’s
elected representatives in the Legislature. The Court’s constitutional function is to determine whether
the policy determinations made by the Legislature in the laws governing the registration program result
in any of the constitutional violations alleged in Plaintiff's complaint. Having found no such
constitutional violations, the Court’s judicial review is at an end, and the Court may not judge the
wisdom or necessity of the registration program because “matters of policy or cénvenience or right or
justice or hardship or questions of whether the legislation is good or bad arc solely matters for
consideration of the legislature and not of the courts.” King v. Bd. of Regents, 65 Nev. 533, 542 (1948).
Therefore, given the Court’s order and judgment in this case, the best avenue of redress is through the
Legislature, not the courts.

PROCEDURAL BACKGROUND

A. Parties and claims.

On August 13, 2015, Plaintiff John Doe filed a class action compiéint, on his own behalf and on
behalf of a class of those similarly situated, against Defendanis State of Nevada ex rel. the Legislature of

the State of Nevada (Legislature), the Department of Health and Human Services (Department) and the
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Honorable Brian Sandoval in his official capacity as Governor of the State of Nevada (Governor). On
August 20, 20135, Plaintiff filed a first amended class action complaint pursuant to NRCP 15(a), and on
September 21, 2015, Plaintiff filed a second amended class action complaint pursuant to a stipulation
and order approved by the Court on September 23, 2015, In his second amended complaint, Plaintiff
alleges statc-iaw tort claims, federal constitutional claims and a state constitutional claim relating 1o the
validity and operation of the provisions of Nevada’'s medical marijuana laws which establish the
registration program and prescribe procedures and fees to apply for and obtain a registration card.

Plaintiff states that he brought this action under the pseudonym “John Doe" to protect his identity
due 1o the sensitivity of the issues. (Compl. p.2n.1.)' Plaintiff alleges that he is a resident of the City of
Las Vegas and Clark County, Nevada, that he is a 42-year-old male who has a history of severe migraine
headaches and associated side effects, such as photophobia and nausea, and that he has tried all the
traditional medical treatments for his migraines but those treatments do not resolve the severe nausea
and other associated side effects of the migraines. {Compl. 11, 11-15.) Plaintiff alleges that his
physician has recommended that he use medical marijuana to treat his migraines and associated side
effects, that Plaintiff has used medical marijuana to treat his migraines and associated side effects ané'
that medical marijuana has been effective in resolving his migraines and associated side effects when no
other drug has been efficacious. (Compl. Y 16-18.)

Plaintiff alleges that he applied for his registration card from the Department, that he paid various
fees 10 receive his registration card, that he was issued a registration card that expired one year after its
issuance and that he renewed his registration card. (Compl. § 22, 24-26.) Plaintiff alleges that when he
applied for his registration card, there were dozens of applications submitted to the Department from
companies that sought to operate medical marijuana dispensaries throughout the State but that Plaintiff

has not been able to access or use medical marijuana, despite having his registration card, because no

' All parenthetical citations are to the Second Amended Complaint.
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dispensaries have opened in Southern Nevada. (Compl. 1923, 27-28.) Plaintiff alleges that, despite the
lack of access to medical marijuana in Scuthern Nevada, the Department repeated!ly took his money and,
in return, issued him multiple registration cards. (Compl. §29.)

In his first claim for relief, Plaintiff brings a state-law tort claim against the Department for fraud
alleging that the Department fraudulently induced Plaintiff to apply and pay fees for the registration
cards which were useless in facilitating access to medical marijuana because the Department knew or
should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. (Compl. §§39-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. 49 58-62.)

In his third and fourth claims for relief, Plaintiff brings federal constitutional claims under the
federal civil rights statute, 42 U.S.C. § 1983, against alir Defendants under the Due Process Clause and
Equal Protection Clause of the Fourteenth Amendment. Piaintif’f alleges that because “[aJccess to
healthcare and, more specifically, medical treatments recommended by a physician are deeply rooted in
America’s history and tradition,” the Due Process Clause recognizes and protects a substantive and
fundamental right to access healthcare recommended by a physician. (Compl. 9§ 67—79.)‘ Plaintiff
alleges that the registry and associated application process and fees impose an unnecegsary, unduc and
unreasonable burden and barrier on the exercise of a person’s fundamental right to access healthcare
recommended by a physician in violation of the Eqiza! Protection Clause because the registry and
associated application process and fees apply only to persons whe seek to use medical marijuana for
their medical condition but do not apply to similarly situated persons who seek to use any other medical

treatment for the same medical condition. {Compl. §§ 80-101.}
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In his fifth claim for relief, Plaintiff brings a federal constitutional claim under the federal civil
rights statute, 42 U.S.C. § 1983, against all Defendants under the Self-Incrimination Clause of the Fifih
Amendment. Plaintiff alleges that persons who register with the State under the medical marijuana laws
are compelled by state law to admit that they intend to use medical marijuana and that by making such
an admission, they are compelled to incriminate themselves in violation of the privilege against self-
incrimination protected by the Fifth Amendment because they are admitting that they are engaging in
acts illegal under federal law. (Compl. §4 104-110.)

Finally, in his sixth claim for relief, Plaintiff brings a state constitutional claim against the
Legislature and the Governor alleging that the fees paid for the registration cards viclate the Uniform
and Equal Tax Clause of Anicle 10, Section I{1) of the Nevada Constitution, which requires the
Legislature to provide for “a uniform and equal rate of asscssment and taxation.” Plaintiff alleges that
the fees paid for the registration cards impose a de facto tax upon persons who seek 10 use medical
marijuana for their medical condition and that such a tax is non-uniform and unequal in its effect in
violation of the Uniform and Equal Tax Clause because the fees apply only to persons who seek (o use
medical marijuana for their medical condition but do not apply to similarly situated persons who seek to
use any other medical treatment for the same medical condition.” (Compl. ] 1 léfi 17.)

B. Dispositive motions.

Pursuant to the stipulation and order approved by the Court on September 23, 2015, the parties
established a schedule for ﬁ?ing and briefing dispositive motions. The parties also agreed that if any

party filed a dispositive motion, no motion for class certification would be filed pursuant 1o NRCP 23(c)

® In his opposition to the Legislature’s motion for summary judgment, Plaintiff conceded that the
Uniform and Equal Tax Clause applies only to property taxes, and Plaintiff requested to strike that |
claim from his second amended complaint. (Pl.’s Opp’n & Counter-Mot. for Summ. Judgm’t at 47.)
At the hearing, Plaintiff conceded to dismissal of the claim. The Court finds dismissal is appropriate.
Therefore, the Court dismisses PlaintifPs sixth claim for relief under the Uniform and Equal Tax
Clause and will not discuss it further.

5.
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until the Court enters a written order reselving each such dispositive motion.’ The parties filed and
briefed the following dispositive motions: (1) Plaintiff’s motion for partial summary judgment under
NRCP 56 for judgment as a matter of law on his fifth claim for relief alleging violations of the Fifth
Amendment privilege against self-incrimination and Plaintiff’s motion for a permanent injunction based
on that claim; (2) Plaintif’s counter-motion for summary judgment under NRCP 56 for judgment as a
matter of law on his third and fourth claims for relief alleging violations of due process and equal
protection under the Fourteenth Amendment; (3)the Department’s motion to dismiss under
NRCP 12(b)(5) for failure to state a ¢laim upon which relief can be granted; (4) the Governor's motion
10 dismiss under NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; and (5) the
Legislature’s motion for summary judgment under NRCP 56 for judgment as a matter of law on all
causes of action and claims for relief alleged in Plaintiff’s complaint.

On December 8, 2015, the Court held a hearing on the pai'iies’ dispositive motions, and the
following counsel appeared on behall of the parties at the hearing: Jacob L. Hafter, Esq., of
HAFTERLAW, LLC, appeared on behalf of Plaintiff John Doe; Linda C. Anderson, Esq., Chief Deputy
Attorney General, appeared on behalf of Defendant State of Nevada ex rel. the Department; Gregory L.
Zunino, Esq., Chief Deputy Attorney General, appeared on behalf of Defendant State of Nevada ex rel.
the Govemnor; and Kevin C. Powers, Esq., Chief Litigation Counsel, Legislative Counsel Bureau, Legal

Division, appeared on behalf of Defendant State of Nevada ex rel. the Legislature.

3 1t is well established that a district court may rule on dispositive motions before a class certification
motion in order “to protect both the parties and the court from needless and costly further litigation.”
Wright v. Schock, 742 F.2d 541, 544 (9th Cir. 1984); Ressler v. Clay Cnty., 375 S.W.3d 132, 137-38
{Mo. Ct. App. 2012) (“Since the Ninth Circuit’s decision in Schock, numerous other federal courts
have held similarly, or have implicitly agreed with the rule of allowing dispositive proceedings as to
individual claims prior to determination of certification.”); Christensen v. Kiewit—Murdock Inv. Corp.,
815 F.2d 206, 214 (2d Cir. 1987) (holding that it is within a district court’s discretion to reserve
decision on a class certification motion pending disposition of a motion to dismiss).

-6-
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In their dispositive motions, the parties have presented the Court with both motions to dismiss
under NRCP 12(b)(5) and motions for summary judgment under NRCP 56. As a general rule, the
standards for deciding motions to dismiss under NRCF; 12(b)}(5) are different from the standards for
deciding motions for summary judgment under NRCP 56. See Witherow v. State Bd of Parole
Comm 'rs, 123 Nev. 305, 307-08 (2007). However, when a district court reviews a motion to dismiss
under NRCP 12(b)(5) and “matters outside the pleading(s] are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56.”
NRCP 12(b). In other words, “when the court considers matters outside the pleadings, the court must
treat the motion as one for summary judgment.” Witherow, 123 Nev. at 307.

In this case, Plaintiff presented matters outside the pleadings by attaching a copy of the Nevada
Division of Public and Behavioral Health Medical Marijuana Cardholder Application Packet
(application packet) as an exhibit to his motions for summary judgment and his oppositions to the
motions to dismiss. No party objected to the Court considering the application packet in reviewing the
motions to dismiss. Therefore, because matters outside the pleadings were presented to and not
excluded by the Court in reviewing the motions to dismiss, the Court must treat the motions to distniss
as motions for summary judgment. Witherow, 123 Nev. at 307-08.

Accordingly, having considered the pleadings, dﬁcumentﬁ and exhibits in this case and having
received the arguments of counsel for the parties, the Court rules on the dispositive motions as follows:
(1) the Court denies Plaintiff’s motion for partial summary judgment, motion for permanent injunction
and counter-motion for summary judgment; (2) the Court grants the Depariment’s motion to dismiss
which is being treated as a motion for summary judgment; (3) the Court grants the Governor’s motion to
dismiss which is being treated as a motion for summary judgment; and (4) the Court grants the
Legislature’s motion for summary judgment. Having considered all causes of action and claims for

telief alleged in Plaintiff’s second amended complaint on the parties’ dispositive motions, the Court
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concludes that all Defendants are entitled to judgment as a matter of law on all such causes of action and
claims for relief, and the Court enters final judgment in favor of all Defendants. Because the Court
enters final judgment in favor of all Defendants, the issue of class certification is moot, and the Court is
not required to determine whether this action can be maintained as a class action under NRCP 23(¢).
Based on the Court’s resolution of the dispositive motions, the Court enters the following findings of
fact, conclusions of law and order and judgment pursuant to NRCP 52, 56 and 58.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. History and overview of Nevada’s medical marijuana laws.

In 2000, Nevada’s voters approved a constitutional initiative adding Article 4, Section 38 to the
Nevada Constitution which directs the Legislature to provide by law for the use of medical marijuana
recommended by a physician for the treatment and alleviation of certain chronic or debilitating medical
conditions. In full, Article 4, Section 38 provides:

1. The legislature shall provide by law for:

(a) The use by a patient, upon the advice of his physician, of a plant of the genus Cannabis for
the treatment or alleviation of cancer, glaucoma, acquired immunodeficiency syndrome; severe,
persistent nausea of cachexia resulting from these or other chronic or debilitating medical
conditions; epilepsy and other disorders characterized by seizure; multiple sclerosis and other
disorders characterized by muscular spasticity; or other conditions approved pursuant to law for
such treatment.

{b) Restriction of the medical use of the plant by a minor to require diagnosis and written
authorization by a physician, parental consent, and parental control of the acquisition and use of
the plant.

{c) Protection of the plant and property related to its use from forfeiture except upon
conviction or plea of guilty or nolo contendere for possession or use not authorized by or pursuant
to this section.

(d) A registry of patients, and their attendants, who are authorized to use the plant for a
medical purpose, to which law enforcement officers may resort to verify a claim of authorization
and which is otherwise confidential.

{e) Authorization of appropriate methods for supply of the plant to patients authorized to use it,

2. This section does not:

(a) Authorize the use or possession of the plant for a purpose other than medical or use for a
medical purpose in public.

(b) Require reimbursement by an insurer for medical use of the plant or accommodation of
medical use in a place of employment.
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According to the ballot materials presented to the voters, “{tlhe initiative is an attempt to balance
the needs of patients with the concerns of society about marijuana use.” State of Nevada Ballo
Questions 2000, Question No. 9 (Nev. Sec’y of State). As part of that balance, the voters were told that |
“{a] confidential registry of authorized users shall be created and available to law enforcement agencies
to verify a claim of authorization,” and that with such “safeguards included to protect the concerns of
society, this proposal can make a difference in the lives of thousands of persons suffering from these
serious illnesses.” /d.

Considering the plain language of the initiative in conjunction with the information provided to
the voters, the Court finds that the drafiers and voters intended for the registry to operate as a central
component of the initiative because when they authorized a patient’s use of medical marijuana upon the
recommendation of a physician, they also made the use of medical marijuana expressly subject to the
initiative’s provisions regarding the patient registry. Furthermore, under well-established rules of
constitutional construction, the constitutional provisions regarding the patient’s right to use medical
marijuana stand on equal fooling with the constitutional provisions regarding the patient registry, and
none of the constitutional provisions take precedence over nor exist independently of the other
constitutional provisions. See Nevadans for Nev. v. Beers, 122 Nev. 930, 944 (2006). Rather, cach
constitutional provision of the initiative must be read together as a whole, so as to give effect to and
harmonize each provision in pari materia or in conjunction with each other provision. Nevadans for
Nev., 122 Nev. at 944 (“The Nevada Constitution should be read as a whole, so as to give effect 1o and
harmonize each provision.”); Siate of Nev. Employees Ass'n v. Lau, 110 Nev. 715, 718 (1994) (stating
that when interpreting constitutional provisions “it is necessary to use canons of construction, and to
give effect to all controlling legal provision[s] in pari materia.™).

Reading the constitutional provisions of the initiative together as a whole, the Court finds that the

initiative was not intended to create an uncenditional or absolute right to use medical marijuana upon the
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recommendation of a physician. To the contrary, the Court finds that the initiative was drafled to
impose conditions and restrictions on the use of medical marijuana recommended by a physician in
order to safeguard the concemns of society about marijuana use. To this end, the initiative expressly
directs the Legislature 1o provide by law for: (1) “[a] registry of patients, and their attendants, who are
authorized to use the plant for a medical purpose, to which law enforcement officers may resor to verify
a claim of authorization and wﬁich is otherwise confidential”; and (2) “[a]uthorization of appropriate
methods for supply of the plant to patients authorized to use it.” Nev. Const. art. 4, § 38(1). Thus, the
Court finds that although the initiative directs the Legislature to provide by law for the use of medical
marijuana recommended by a physician, it invests the Legislature with the power to determine, as a
matter of public policy, the appropriatc methods to implement and camry out the conditions and
restrictions on the use of medical marijuana authorized by the initiative.

In 2001, the Legislature exercised its power under the initiative by passing A.B. 453 which
established Nevada’s laws, codified in NRS Chapter 453A, regulating the 'ase of medical marijuana,
A.B. 453, 2001 Nev. Stat,, ch. 592, §§ 2-33, at 3053-66. As required by the initiative, the Legislature
created a registry of patients, and their attendants, who are authorized to use medical marijuana and
established procedures for a person to apply for a registration card that identifies the person as exempt
from state prosecution for engaging in the medical use of marijuana in accordance with law. /d

The Lz:éislattzrc modeled Nevada's laws governing the registration program on the Oregon
Medical Marijuana Act of 1999 (Oregon Act). Hearing on A.B. 433 before Assembly Comm. on
Judiciary, 715t Leg. (Nev. Apr. 10, 2001). Since the Oregon Act’s enactment in 1999, it has authorized
only persons holding a valid registration card to use medical marijuana. See 1999 Or. Laws, ch. 4, §4 &
ch; 825, § 2 (enacting Or. Rev. Stat. § 475.309); Emerald Steel Fabricators v. Bureau of Labor &
Indus., 230 P.3d 518, 519 (Or. 2010) (“The Oregon Medical Marijuana Act authorizes persons holding a

registry identification card to use marijuana for medical purposes.”™).
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During hearings in the Nevada Assembly on A.B.453, the bill’'s primary sponsor,
Assemblywoman Giunchigliani, testified that “[tlhe Oregon model would be adopted regarding
registered cardholders being allowed to have a certain number of plants and quantity of useable |
marijuana,” and that “[f]ollowing the Oregon model was a good choice.” Hearing on A.B. 453 before
Assembly Comm. on Judiciary, 71st Leg. (Nev. Apr. 12, 2001). She also testified that the registration
program “maintained the safety and integrity of the measure the [voters] signed.” Hearing on 4.8. 433
before Assembly Comm. on Judiciary, 71st Leg. (Nev. Apr. 10, 2001). Before the bill was passed by the
Assembly, Ms. Giunchigliani stated to the body that “I think the public knew very well what they voting
on and recognized that under extreme medical conditions, they supported the issue of a registry card and
allowing an individual 1o have access to this.” Assembly Daily Journal, 71st Leg., at 41 (Nev. May 23,
2001). During hearings in the Nevada Senate, Ms. Giunchigliani emphasized that “only those who are
registered are eligible for the program.” Hearing on A.B. 433 before Sen. Comm. on Human Res. &
Facilities, Tist Leg. (Nev. June 3, 2001).

When the Legislature passed A.B. 453, it explained in the preamble that it intended for the bill t0
“carry out the will of the people of this state and 1o regulate the health, medical practices and well-being
of those people in a manner that respects their personal decisions concerning the relief of suffering
through the medical use of marijuana.” A.B.453, 2001 Nev. Stat., ch. 592, preamble, at 3053
However, the Legislature also explained that it was enacting the registration program because “[m}any
residents of this state have suffered the negative consequences of abuse of and addiction to marijuana,
and it is important for the legislature to ensure that the program established for the distribution and
medical use of marijuana is designed in such a manner as not {o harm the residents of this state by
contributing to the general abuﬁe of and addiction to marijuana.” J/d Thus, like the drafters of the
initiative, the Legislature intended for A.B. 453 to balance the needs of patients with the concemns of

society about marijuana use. To achieve that balance, the Legislature made a patient’s use of medical
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marijuana expressly subject to the medical marijuana laws regulating a patient’s participation in the
registration program. A.B. 453, 2001 Nev. Stat., ch. 592, §§ 2-33, at 3053-66.

As enacted in 2001, the medical marijuana laws provided that holders of valid registration cards
were not allowed to possess, deliver or produce, at any one time, more than: (1} one ounce of usable
marijuana; (2) three mature marijuana plants; and (3) four immature marijuana plants. A.B. 453, 2001
Nev. Stat., ch. 592, § 17, at 3055-56 (enacting NRS 453A.200). At the time, the Department of
Agriculture was charged with administering and enforcing the laws goveming the registry and
registration cards. Jd §19, at 3056-57 (enacting NRS 453A.210). However, the Department of
Agriculture was not authorized by A.B. 453 to impose fees to carry out the registration program.

In 2003, the Legislature authorized the Department of Agriculture to impose fees to defray the
costs of servicing the registration program, but the Legislature capped the fees at $50 for obtaining an
application for a registration card and $150 for processing and issuing a registration card. 2003 Nev.
Stat., ch. 281, § 8, at 1434-35 (amending NRS 453A.740). When the Legislature authorized the fees in
2003, the Acting Director of the Department of Agriculture, Don Henderson, testified regarding the need
for the fees to defray the costs of servicing the registration program:

Mr. Henderson explained that during the 2001 session the Legislature had implemented the

Nevada Medical Marijuana Program without fee authority, The Department of Agriculture

had taken direction from the Legislature and started the program in October 2001.

Mr. Henderson stated it had been a successful program with approximately 300 participants.

After one and a half years in the program, the Department had discovered a number of issues

that needed revising, The program also generated an expense to the Deparimeni.

In A.B. 503 some technical amendments had been proposed to the bill ... AB. 503 had

passed through Committee, appeared to be doing well, and then died on the Floor.

Mr. Henderson requested that if there was an interest, there were three key provisions in

A.B. 503 that the Committee might add to A.B. 130... . Secrion 12 of A.B. 503 would

establish the fee authority for the Department of Agricuiture to recover administrative costs

Jor this program.

Mr. Henderson commented that the Department could probably handle the technical issues

involved with the Medical Marijuana Program; however, the Department would be unable 1o
continue to service the program if fee authority was not granted.

13-
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Hearing on A.B. 130 before Assembly Comm. on Ways & Means, 72d Leg. (Nev. May 12, 2003)
(emphasis added).

In 2009, the Legislature transferred administration and enforcement of the registration program to
the Health Division of the Department of Health and Human Services. 2009 Nev. Stat., ch. 170, at 617-
28. The Administrator of the Division is the state officer who is charged with administering and
enforcing the laws governing the registration program, subject to the administrative supervision of the
Director of the Department.  NRS 232.320; NRS232.340; NRS453A.210; NRS 453A.730;
NRS 453A.740. In 2013, the Legislature changed the name of the Health Division to the Division of
Public and Behavioral Health (Division). 2013 Nev. Stat, ch. 489, §127, at 3062 (amending
NRS 453A.050).

Also in 2013, the Legislature substantially revised the medical marijuana laws. 2013 Nev, Stat,,
ch. 547, at 3700-26, Under the 2013 revisions, the Legislature authorized the operation of medical
marijuana dispensaries that must register with the Division to sell or dispense medical marijuana to
holders of valid registration cards. fd. §§ 3-23, at 3700-24. The Legislature also provided that holders
of valid registration cards are not allowed to possess, deliver or produce, at any one time, more thar:
(1) two and one-half ounces of usable marijuana in any one 14-day period; (2) twelve marijuana plants,
irrespective of whether the marijuana plants are mature or immature; and {3} 4 maximum allowable
quantity of edible marijuana products and marijuana-infused products as established by regulation of the
Division. fd. § 22, at 3716-17 (amending NRS 453A.200). In addition, the Legislature provided that
after a médical marijuana dispensary opens in the county of residence of the holder of a valid
registration card, the holder or his or her primary caregiver are not authorized to cultivate, grow or
produce marijuana unless one of the following exceptions apply:

(1) The holder or his or her primary caregiver was cultivating, growing or producing

marijuana in accordance with NRS Chapter 453A on or before July 1, 2013;

(2) All the medical marijuana dispensaries in the county of residence of the helder or his
or her primary caregiver close or are unable to supply the quantity or strain of marijuana
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necessary for the medical use of the patient to treat his or her specific medical condition;
(3) Because of illness or lack of transportation, the holder and his or her primary
caregiver are unable reasonably to travel to a medical marijuana dispensary; or
{4) No medical marijuana dispensary was operating within 25 miles of the residence of

the holder at the time he or she first applied for his or her registration card.
Id § 22, at 3716-17 (amending NRS 453A.200).

In the 2013 revisions, the Legislature aisi reduced the maximum fees chargeable by the Division
to $25 for obtaining an application for a registration card and $75 for processing and issuing a
registration card. /d. § 24, a1 3725 (amending NRS 453A.740). By regulation, the Administrator of the
Division has set the fees at the maximum amounts allowed by law. NAC 453A.140.°

In 2015, the Legislature enacted further revisions fo the medical marijuana laws that became
effective before Plaintiff filed his original complaint on August 13, 20135, See 2015 Nev. Stat,, ch. 401,
§8 29-34, at 2264-69 (effective July 1, 2015); 2015 Nev. Stat,, ch. 495, §§ [-3, a1 2985-87 (effective
June 9, 2015, with certain exceptions not relevant here); 2015 Nev. Stat,, ch. 506, §§ 11-36, at 3091-
3110 (effective July 1, 2015). As a general rule, when courts evaluate a facial constitutional claim, they
ordinarily review the facial validity of the challenged statute “as it now stands, not as it once did.” Hall
v, Beals, 396 U.S. 435, 48 (1969); Fusari v. Steinberg, 419 U.S.v:‘a?‘), 379-87 (1973), Princeton Univ. v.
Schmid, 455 U.S. 100, 103 (1982). Consequently, it is usually the current version of the challenged
statute that is applicable to a facial consti%ut?éeual claim. See, e.g., Deja Vu Showgirls of Las Vegas v.
Nev. Dep't of Taxation, 130 Nev. Adv. Op. 73, 334 P.3d 392, 395-§6 (2014) (reviewing the most

recently amended version of the challenged statute in a facial constitutional claim, including statutory

amendments made after the complaint was filed). Therefore, because the 2015 version is the current

* All citations to the Division’s regulations codified in NAC Chapter 453A are to the version that
became effective on April 1, 2014, On December 18, 2015, the Division proposed amendments to its
regulations. See Proposed Regulation of Div. of Pub. and Behav'l Health of Dep't of Health and
Human Servs., LCB File No. R148-15 (Dec. 18, 2015). However, those proposed amendments will
not become effective until the Division completes the regulation-making process prescribed by the
Nevada Administrative Procedure Act in NRS Chapter 233B. Therefore, those proposed amendments
are not relevant to the Court’s disposition of this matter.
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version of the medical marijuana laws and because the 2015 version was in effect when Plaintiff filed
his original complaint, the Court will apply the 2015 version of the medical marijuana laws when
reviewing Plaintiff’s facial constitutional claims.’

To apply for a registration card under the medical marijuana laws, an applicant must pay a fee of
$25 10 obtain an application packet from the Division. NRS453A.740; NAC 453A.140(1). To
complete the application packet, the applicant must provide certain identification, background and health
information and submit certain verifying documentation to the Division, including: (1) the name,
address, telephone number, social security number and date of birth of the applicant; (2) proof that the
applicant is a resident of Nevada, including, without limitation, a photocopy of a driver’s license or
identification card issued by the Department of Motor Vehicles; (3) the name, address and telephone
number of the applicant’s attending physician; (4)a written statement signed by the applicant’s
attending physician stating that the applicant has been diagnosed with a chronic or debilitating medical
condition, the medical use of marijuana may mitigate the symptoms or effects of that condition and the
attending physician has explained the possible risks and benefits of the medical use of marijuana; (5) if
the applicant elects to designate a primary caregiver, the name, address, telephone number and social
securily number of the designated primary caregiver and a written statement signed by the applicant’s
attending physician approving of the designation of the primary caregiver; and (6) a written statement
signed by the applicant’s attending physician verifying that the attending physician was presented with
photographic idenﬁﬁcation of the applicant and any designated primary caregiver and that the applicant
and any designated primary caregiver are the persons named in the application. NRS 4$3A.220(2);

NAC 453A.100(1).

3 Under the 2015 version of the medical marijuana laws, there are specific provisions that apply only to
applicants who are minors and to their custedial parents or legal guardians. Because Plaintiff is not a
minor and because Plaintiff does not allege that he is a custodial parent or legal guardian of an
applicant who is a minor, the Court does not need to discuss those specific provisions.
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In addition, the applicant must sign an acknowledgment form and a medical marijuana program
waiver and liability release form that are prescribed by the Division, and the appiiéant must provide any
information required by the Department of Motor Vehicles which prepares and issues the registration
card if the application is approved by the Division. NRS453A.740(1); NAC 453A.100(1);
NAC 453A.110(1).

The applicant also must submit to the Division any information required by the Central Repository
for Nevada Records of Criminal History (Central Repository) to determine the criminal history of the
applicant and any designated primary caregiver. NRS453A.210(4); NAC 453A.100(1)-(2). The
Division must submit a copy of the application 10 the Central Repository which must report 10 the
Division its findings as 1o the criminal history of the applicant and any designated primary caregiver
within 15 days after receiving a copy of the application. NRS 453A.210(4); NAC 453A.100(2). The
Division may deny the application if the applicant and any designated primary caregiver has been
convicted of knowingly or intentionally selling a controlled substance. NRS 453A.210(5).

The Division also must submit a copy of the application to the State Board of Medical Examiners,
if the attending physician is licensed to practice medicine under NRS Chapter 630, or the State Board of
Osteopathic Medicine, if the attending physician is licensed io practice osteopathic medicine under NRS
Chapter 633. NRS 453A.210(4). Within 15 days after receiving a copy of the application, the licensing
board must report to the Division its findings as to whether the attending physician is licensed to
practice medicine in this State and whether the attending physician is in good standing.
NRS 453A.210(4). The Division may deny the application if the attending physician is not licensed to
practice medicine in this State or is not in good standing. NRS 4535.23 0(5).

The Division also may deny the application if: (1) the applicant fails to provide the information
required to establish the applicant’s chronic or debilitating medical condition or document the

applicant’s consultation with an attending physician regarding the medical use of marijuana in
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connection with that condition; (2)the applicant fails to comply with regulations adopted by the
Division; (3) the Division determines that the information provided by the applicant was falsified;
(4) the Division has prohibited the applicant from obtaining or using a registration card under
NRS 453A.300(2) because the Division has determined that the applicant has willfully viclated a
provision of NRS Chapter 453A or any regulation adopted by the Division to carry out that chapter; or
{5) the Division determines that the applicant or the applicant’s designated primary caregiver has had a
registration card revoked pursuant to NRS 453A.225. NRS 433A.210(3).

If the Division approves the application, the applicant must pay a fee of $75 for the processing and
issuance of the registration card. NRS 453A.740; NAC 453A.140(2). The applicant also must pay any
fee authorized by NRS 483.810 to 483.890, inclusive, that is charged for the issuance of an identification
card by the Depariment of Motor Vehicles. NRS 453A.740; NAC 453A.110(1). The registration card is
valid for a period of 1 year, and it may be renewed in accordance with the regulations adopted by the
Division and the payment of a fee of $75 for the processing and issuance of the renewed registration
card and any fee authorized by NRS 483.810 10 483.890, inclusive, that is charged for the issuance of an
identification card by the Department of Motor Vehicles. NRS 453A.220(5); NRS 453A.740;
NAC 453A.110(1); NAC 453A.130; NAC 453A.140(2).

Finally, the medical marijuana laws require the Division to protect ithe confidentiality of
information, documents and communications provided to the Division by applicants and information
that is part of the registration program as follows:

1. Except as otherwise provided in this section, NRS 239.0115 and subsection 4 of NRS
453A.210, the Division shall not disclose:

(a) The contents of any tool used by the Division to evaluate an applicant or its affiliate.

{b) Any information, documents or communications provided to the Division by an
applicant or its affiliate pursuant to the provisions of this chapter, without the prior written
consent of the applicant or affiliate or pursuant to a lawful court order after timely notice of
the proceedings has been given to the applicant or affiliate.

(c) The name or any other identifying information of:

(1) An attending physician; or
(2} A person who has applied for or to whom the Division or its deszgnee has issued a
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registry identification card or letter of approval.

= Except as otherwise provided in NRS 239.0115, the items of information described in this

subsection are confidential, not subject to subpoena or discovery and not subject to

inspection by the general public. .

2. Notwithstanding the provisions of subsection 1, the Division or its designee may
release the name and other identifying information of & person to whom the Division or its
designee has issued a registry identification card or letter of approval to:

(a) Authorized employees of the Division or its designee as necessary to perform official
duties of the Division; and

(b) Authorized employees of state and local law enforcement agencies, only as necessary
to verify that a person is the lawful holder of a registry identification card or letter of
approval issued to him or her pursuant to NRS 453A.220 or 453A.250.

NRS 453A.700 (2015). With this history and overview of Nevada’s medical marijuana laws in mind,
the Court will address each of Plaintiff"s remaining claims for relief.

B. Standards of review.

As discussed previously, Plaintiff and the Legislature have filed motions for summary judgment,
and the Department and the Governor have filed motions to dismiss which the Court must treat as
motions for summary judgment under NRCP 12(b) because matiers ocutside the pleadings were
presented to and not excluded by the Court. See Witherow v. Staie Bd. of Parole Comm'rs, 123 Nev.
305, 307-08 (2007). Therefore, the standards of review that apply to motions for summary judgment
govern the pariics" dispositive motions. /d.

A party is entitled to summary judgment under NRCP 56 when the allegations in the pleadings
and evidence in the record “demonstrate that no genuine issue of material fact exists, and the moving
party is entitled to judgment as a matter of law.” Wood v. Safeway, 121 Nev. 724, 731 (2005). The
purpose of granting summary judgment “is to avoid a needless trial when an appropriate showing is
made in advance that there is no genuine issue of fact to be tried, and the movant is entitled to judgment
as a matter of law.” McDonald v. D.P. Alexander, 121 Nev. 812, 8135 (2005) (quoting Coray v. Hom, 80
Nev. 39, 40-41 (1964)).

A party is also entitled to summary judgment when the claims against the party are barred as a
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matter of law by one or more affirmative defenses. See Williams v. Cottonwood Cove Dev., 96 Nev.
857, 860-61 (1980). An affirmative defense is a legal argument or assertion of fact that, if true, prohibits
prosecution of the claims against the party even if all allegations in the complaint are true. Douglas
Disposal v. Wee Haul, 123 Nev. 552, 557-58 (2007). Such affirmative defenses include the statute of
limitations and sovereign immunity. See NRCP 8(c); Boulder City v. Boulder Excavating, 124 Nev.
749, 754-55 (2008); Kellar v. Snowden, 87 Nev. 488, 451-92 (1971).

In addition, as a general rule, when the plaintiff pleads claims that a state statute is
unconstitutional, the plaintiff’s claims present only issues of law which are matters purely for the Court
to decide and which may be decided on summary judgment where no genuine issues of material fact
exist and the record is adequate for consideration of the constitutional issues presented. See Fi lamingo
Paradise Gaming v. Chanos, 125 Nev. 502, 5306-09 (2009) (affirming district court’s summary judgment
regarding constitutionality of a statute and stating that “[t]he determination of whether a stat.ute is
constitutional is a question of law.”); Collins v. Union Fed Sav. & Loan, 99 Nev. 284, 294-95 (1983)
{holding that a constitutional claim may be decided on summary judgment where no genuine issues of
material fact exist and the record is adequate for consideration of the constitutional issues presented).

Finally, in reviewing the constitutionality of statutes, the Court must presume the statutes are
constitutional, and “[i}n case of doubt, every possible presumption will be made in favor of the
constitutionality of a statute, and courts will interfere only when the Constitution is clearly violated.”
List v. Whisler, 99 Nev. 133, 137 (1983). The presumption places a heavy burden on the challenger to
make “a clear showing that the statute is unconstitutional.” /d. at 138. As a result, the Court must not
invalidate a statute on constitutional grounds unless the statute’s invalidity appears “beyond a reasonable
doubtl.” Cauble v. Beemer, 64 Nev. 77, 101 (1947); State ex rel. Lewis v. Doren, 5 Nev. 399, 408 (1870)
(“[Elvery statute is to be upheld, unless plainly and without reasonable doubt in conflict with the

Constitution.”). Furthermore, it is a fundamental rule of constitutional review that “the judiciary will not
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declare an act void because it disagrees with the wisdom of the Legislature.” Anthony v. State, 94 Nev.
337, 341 (1978). Thus, in reviewing the constitutionality of statutes, the Court must not be concerned
with the wisdom or policy of the statutes because “[q]uestions relating to the policy, wisdom, and
expediency of the law are for the people’s representatives in the legislature assembled, and not for the
courts to determine.” Worthington v. Dist. Ct., 37 Nev. 212, 244 (1914).

C. Federal constitutional claims for money damages.

In his third, fourth and fifth claims for relief, Plaintiff asks for money damages on his federal
constitutional claims under 42 U.S.C. § 1983 (section 1983) against the State of Nevada ex rel. the
Legislature, the Departiment and the Governor acting in his official capacity. (Compl. 1§90, 102, 113.)
The Court finds that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal
constitutional claims for money damages because the State and its agencies and officials acting in their
official capacities are absolutely immune from liability for money damages under section 1983,

To seek redress for an alleged violation of federal constitutional rights, a plaintiff must bring an
action under the federal civil rights statutes codified in section 1983. Arpin v. Sama Clara Valley
Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001) (“[A] litigant complaining of a violation of a
constitutional right does not have a direct cause of action under the United States Constitution but must
utilize 42 U.S.C. § 1983.7). A civil rights action under section 1983 “must meet federal standards even
if brought in state court.” Madera v. State Indus. Ins. Sys., 114 Nev. 253, 259 (1998), Will v. Mich.
Dep 't of Stare Police, 491 U.S. 58, 66 (1989).

The United States Supreme Court has held that states and their officials acting in their official
capacities are not “‘persons” who are subject to suit under section 1983 and they may not be sued in state
courts for money damages under the federal civil rights statutes. Will, 491 U.S. at 62-7]. Based on
Will, the Nevada Supreme Court has held that state agencies and entities also are not *persons” who are

subject to suit under section 1983 and they likewise may not be sued in state courts for money damages
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under the federal civil rights statutes. Cuzze v. Univ. & {L'mly, Coll. Sys., 123 Nev. 598, 605 (2007)
(“The State of Nevada is not a ‘person” for § 1983 purposes, and respondents are staie entities. Thus,
respondents cannot be sued under § 1983.” (footnotes omitted)); N. Nev. 4ss'n Injured Workers v. State
indus. Ins. Sys., 107 Nev. 108, 114-15 (1991) (“Because SIIS is a stale agency, appellants’ cause of
action has failed to state a claim under the federal civil rights stat;xtes against S1IS. The same must be
said for SIIS’s officers and employees to the extent the cause of action seeks to impose liability for
actions properly attributable to their official capacities.””). Therefore, when a plaintiff’s complaint
alleges federal constitutional claims under section 1983 and asks for money damages from the State and
its agencies and officials acting in their official capacities, “the complaint fails to state an actionable
claim.” N. Nev. Ass'n Injured Workers, 107 Nev. at 114.

In his briefing, Plaintiff conceded that he cannot seek money damages under section 1983 against
the Staie, the Legislature and the Governor acting in his official capacity. (P1.’s Opp’n & Counter-Mot.
for Summ. Judgm’t at 8 (“Plaintiff is not seeking monetary damages from the Legislature under these
claims.”)}; (PL’s Opp'n to Gov.’s Mot. 10 Dismiss at 4 (“This case does not seck money from the
Govemnor[.]")) Nevertheless, Plaintiff argues that the Department is “analogous to a municipality, not
the State, allowing {the Department] to be held liable [for money damages] for purposes of § 1983."
(P1.’s Opp’n & Counter-Mot. for Summ. Judgm’t at 6.) To support his argument, Plaintiff contends that
the recovery of money damages against the Department would not affect the state treasury because
“[wlhile DHHS received funding from the State’s general fund, no state funds are used to fund the
marijuana program within DHHS.” /d

The Court finds that the Department is not analogous 10 a municipality. Rathet, based on the
Department’s treatment under state law, the Court finds that the Department is a state agency under all
the factors considered by courts in civil rights action under section 1983, To determine whether an

entity is a state agency for purposes of a civil rights action, courts first consider whether “a judgment
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against the entity named as a defendant would impact the state treasury.” Austin v. State Indus. Ins. Sys.,
939 F.2d 676, 678 (9th Cir. 1991). If a court determines that a judgment against the entity would impact
the state treasury, the entity is deemed a state agency as a matter of law, and it is absolutely immune
from liability for money damages under section 1983 as a matter of law. /d. at 679 (“a determination
that a judgment necessarily would have an impact on the state treasury would lead ineluctably to the
conclusion that [the entity] is a state agency.”).

In addition, even if a judgment agﬁins{ the entity would not necessarily have an impact on the state
treasury, the entity still may be deemed a state agency if the entity is treated as a state agency under state
law. Id. In making this determination, courts consider several factors, including: (1) the extent to which
the entity is subject to governmental control and review by the legislative and executive branches;
(2) the nature of the governmental powers delegated to the entity, such as the powers to conduct
administrative hearings and adjudications and to issue regulations carrying the force of law; (3) whether
the entity may sue or be sued on its own behalf or whether it must sue or be sued only in its official
capacity on behalf of the State; and (4) whether the eatity may hold property on its own behalf or
whether it must hold property only on behalf of the State. /4 at 678-79. When “evaluating the force of
these factors in a particular case, {courts] look to state law’s treatment of the entity.” fd. at 678.

Based on the Department’s treatment under state law, the Court finds that the Department is a state
agency under all these factors. First, the Court finds that a judgment against the Department would
impact the state treasury because the money collected as fees under the medical mérijuana registration
program is state money that is deposited in and drawn from the state treasury only pursuant to
appropriations made by law. As established by state law, the state treasury consists of all state money,
whether the money is deposited in the state general fund or another state fund. NRS226.115;
NRS 353.249; NRS 353.321; NRS 353.323. State law requires the Administrator of the Division to

deposit all money collected as fees under the registration program in the state treasury. NRS 353.250;
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NRS 353.253; NRS 453A.730. Afier the money is deposited in the state treasury, it is drawn from the
state treasury only pursuant to appropriations made by law to the Division to carry out the registration
program. NRS 453A.730; Nev. Const. art. 4, § 19 (“No money shall be drawn from the treasury but in
consequence of appropriations made by law.”).® Thus, if Plaintiff recovered a judgment against the
Department for money damages under section 1983, the judgment would have an impact on the state
treasury because the judgment would be recovered from state money which is collected as fees under the
program and which is deposited in and drawn from the state treasury only pursuant to appropriations
made by law. For this reason alone, the Department is a state agency that may not be sued for money
damages under section 1983,

Furthermore, even assuming that a judgment against the Department would not have an impact on
the state treasury, the Department is still treated as a state agency under state law. The Department is
created by NRS 232.300, which is part of NRS Chapter 232, entitled “State Departments,” and NRS
Title 18, entitled “State Executive Department.” Thus, based on the codification of the Department’s
governing statutes in the provisions of NRS relating to the state executive branch, the Legislature
intended for the Department to function as a state agency of the executive branch. See Coast Hotels &
Casinos v. Nev. State Labor "Camm 'n, 117 Nev. 835, 841-42 (2001) (*The titie of a statute may be
considered in determining legislative intent.”); State ex rel. Masto v. Montero, 124 Nev. 573, 577 n§
(2008) (holding that the office of a district judge is a “state office” based on “several provisions in the

Nevada Revised Statutes [which] refer to ‘state office’ in the title and mention ‘state officer’ in the text

when explaining the provision.”).

® In 2015, the Legislature passed the Authorized Expenditures Act which authorizes the Division to
expend $2,089,894 during Fiscal Year 2015-2016 and $2,980,802 during Fiscal Year 2016-2017 for
the “Marijuana Health Registry.” A.B. 490, 2015 Nev. Stat,, ch. 484, § 1, at 2859; Hearing on AB.
490 before Sen. Comm. on Fin., 78th Leg. (Nev. June 1, 2015) (“The Authorized Expenditures Act
provides authority to expend other monies not appropriated from the General Fund or Highway Fund.
Those other monies include federal funds, self-funded fee generating budget accounts and interagency
transfers.” (testimony of Mark Krmpotic, Senate Fiscal Analyst (emphasis added))).
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As a state agency of the executive branch, the Department is subject to extensive governmental
control and review by the legislative and executive branches under Nevada state law. For example, the
Department is subject to the State Personnel System in NRS Chapter l284, the State Purchasing Act in
NRS Chapter 333 and the State Budget Act in NRS Chapier 353, and the Department is also subject to
legislative reviews of its budget and operations under NRS Chapter 218E and legislative audits of its
accounts, funds and other records under NRS Chapter 218G. The governmental powers delegated to the
Department also indicate that the Legislature intended for the Department to function as a state agency
of the eﬁccuiive branch because “[1]he Department is the sole agency responsible for administering the
provisions of law relating to its respective divisions.” NRS 232.300(3). Thus, the Department has been
charged with carrying out and enforcing laws enacted by the Legislature, and to execute its state
governmental functions, the Department has been given state governmental powers such as the powers
to conduct administrative hearings and adjudications and to issue regulations carrying the force of law.
See NRS 232.320; NRS Chapter 233B (APA); Comm 'n on Ethics v. Hardy, 125 Nev. 285, 298 & n.10
(2009) (“Under Article 5, Section 7 of the Nevada Constitution, the executive branch is charged with
carrying out and enforcing the laws enacted by the Legislature.”). Finally, the Department may not sue
or be sued on its own behalf, but it must sue or be sued only in its official capacity on behalf of the
State. See NRS 41.031: NRS 228.110; NRS 228.140; NRS 228.170. And the Department does not hold
property on its own behalf, but such property is held only on behalf of the State under NRS Chapter 331.

Consequently, based on the Department’s treatment under state law, the Court finds that the
Department is a state agency that may not be sued for money damages under section 1983.
Accordingly, the Court concludes that all Defendants are entitled te judgment as a matter of law on
Plaintiff”s federal constitutional claims for money damages because the State and its agencies and
officials acting in their official capacities are absolutely immune from liability for money damages under

section 1983,
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D. Féderal constitutional claims for declaratory and injunctive relief,

In his third, fourth and fifth claims for relief, Plaintiff asks for declaratory relief on his federal
constitutional claims under section 1983 against the State of Nevada ex rel. the Legislature, the
Department and the Governor acting in his official capacity. (Compl. 4§ 89-90, 101-102, 112-113.) In
his motion for partial summary judgment and motion for permanent injunction, Plaintiff also asks for
injunctive relief on his Fifth Amendment federal constitutional claim under section 1983 against the
same Defendants. (Pl.’s Mot. for Partial Summ. Judgm’t at 16-17.) The Court finds that Defendants are
entitled to judgment as a matter of law on Plaintiff’s federal constitutional claims for declaratory relief
and injunctive relief because Plaintiff has not sued the proper state official, in this case the
Administrator of the Division, who is charged by state law with enforcing the medical marijuana laws
governing the regi'stration program.

As a preliminary matter, the Count finds that Plaintiff cannot obtain declaratory relief or injunctive
relief against the State and its agencies, in this case the Legislature and the Department, because the
State and its agencies are not “persons” subject 1o a civil rights action under section 1983. Allah v.

Comm'r of Dep't Corr. Servs., 448 F. Supp. 1123, 1125 (N.D.N.Y. 1978) (“It is well established that

| state agencies are not “persons’ for purposes of the Civil Rights Acts. This is true whether the relief

being sought is injunctive and declaratory relief or damages.”); /ll. Dunesland Pres. Soc’y v. lll. Dep't
Nat. Res., 461 F. Supp. 2d 666, 671 (N.D. 1IL. 2006) (“[Tlhere is no support for the proposition that
claims for injunctive relielf may be brought under § 1983 against state agencies.”). Therefore, the Court
concludes that the State and the Legislature and the Depariment are entitled to judgment as a matter of
law on Plaintiff*s federal constitutional claims for declaratory relief and injunctive relief under
section 1983,

Plaintiff contends that he sued the proper state official because the Governor serves as the

organizational head of the Department and has ultimate responsibility for the Department’s

.25.




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

administration of the registration program. (PL's Opp’n & Counter-Mot. for Summ. Judgm’t at 6-7.)
Alternatively, Plaintiff asks for leave to amend his complaint to add the Director of the Department in
his official ér personal capacity as a Defendant to the federal constitutional claims.” (PL.’s Opp'n &
Counter-Mot. for Summ. Judgm’t at 7-8.) 7

The Court finds that Plaintiff cannot obtain declaratory or injunctive relief against the Governor or
the Director under section 1983 because the Governor and the Director do not have a sufficiently direct
connection under state law with the enforcement of the medical marijuana laws. ’fﬁe Court also denies
Plaintiff leave to amend his complaint to substitute the Administrator of the Division as the proper state
official under section 1983 because leave to amend should not be granted when the proposed
amendment would be futile. Halcrow, Inc. v. Eighth Jud. Dist. Ci., 129 Nev. Adv. Op. 42, 302 P.3d
1148, 1152 (2013), as corrected (Aug. 14, 2013). A proposed amendment may be deemed futile if the
plaintiff seeks to amend the complaint in order to plead an impermissible claim. /d. The Court finds
that allowing Plaintiff to amend his complaint to substitute the Administrator as the proper state official
under section 1983 would be futile because Plaintiff's federal constitutional claims do not state a
permissible or actionable claim on their merits as a matter of law.

As a general rule under £x parte Young, 209 US. 123, 155-57 (1908), a plaimtiff may bring
federal constitutional claims under section 1983 asking for prospective declaratory or injunctive relief
against state officials acting in their official capacities to enjoin their enforcement of allegedly

unconstitutional statutes. L.A. Branch NAACP v. L A. Unified Sch. Dist., 714 F.2d 946, 952-53 (Sth Cir.

7 Although Plaintiff asks for leave to add the Director in his personal capacity, Plaintiff cannot sue a
state official for declaratory or injunctive relief under section 1983 in his personal capacity because a
claim for such equitable relief may be brought under section 1983 only against a state official in his
official capacity. Hatfill v. Gonzales, 519 F. Supp. 2d 13, 19 (D.D.C. 2007) (“there is no basis for
suing a government official for declaratory and injunctive relief in his or her individual or personal
capacity™); Pascarella v. Swift Transp. Co., 643 F. Supp. 2d 639, 647 n.11 (D.N.J. 2009) (“the proper
vehicle for seeking equitable relief against a government official involving that officer’s official duties
is an official capacity suit™).
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1983); N. Nev. Ass'n Injured Workers v. State Indus. ins. Sys., 107 Nev. 108, 115-16 (1991). However,
a plaintiff cannot bring claims under Ex parte Young for prospective declaratory or injunctive relief .
against state officials unless the state officials have some direct connection under state law with the
enforcement of the challenged statutes. Young, 259 U.S. at 157; Fits v. McGhee, 172 U.S. 516, 529-30
(1899); L.4. Branch NAACP, 714 F .2d at 952-53.

The connection necessaty to trigger Ex parte Young “must be determined under state law
depenéing on whether and under what circumstances a particular defendant has a connection with the
challenged state law.” Snoeck v. Brussa, 153 F.3d 984, 986 (9th Cir. 1998). The connection “must be
fairly direct; a generalized du{y}o enforce state law or general supervisory power over the persons
responsible for enforcing the challenged provision will not subject an official to suit.” L.A. County Bar
Ass’nv. Eu, 979 F.2d 697, 704 (9th Cir. 1992). For example, when state law makes enforcement of the
challenged statutes the responsibility of state officials other than the Governor, neither the Governor’s
general execulive power to see that the laws are faithfully executed, nor the Governor’s general
executive power to appoint or supervise those other state officials, will subject the Governor to suit
under Ex parte Young because the Governor will not have a sufficiently direct connection with the
enforcement of the challenged statutes. Women's Emergency Nerwork v. Bush, 323 F.3d 937, 949-50
(11th Cir. 2003); Nat 't Audubon Soc’y v. Davis, 307 F.3d 835, 847 (9th Cir. 2002); Confederated Tribes
& Bands of Yakama Indian Nation v. Locke, 176 F.3d 467, 469-70 (Sth Cir. 1999); L.A. Branch NAACP,
714 F.2d at 952-53; Shell Oil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. 1979).

Because statutory enforcement powers are created by the Legislature, it is within the province of
the Legislature to determine which state agency or officer will exercise those statutory enforcement
powers and in what manner. See [6A Am. Jur. 2d Constitutional Law § 288 (2009} (“the legisiature has
constitutional power to allocate executive departméent functions and duties among the offices,

departments, and agencies of state government.”). If the Legislature grants statutory enforcement
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powers 10 a state agency or officer other than the Governor, the exercise of those statutory enforcement
powers by the state agency or officer is not subject to the Governor's direct control unless the
Legislature expressly gives the Governor statutory authority to exercise such control. See Kendall v.
United States, 37 U.S. 524, 610 (1838) (holding that Congress may “impose upon any executive officer
any duty [it] may think proper...and in such cases, the duty and responsibility grow out of and are
subject to the control of the law, and not to the direction of the President.”); Brown v. Barkley, 628
S.W.2d 616, 623 (Ky. 1982) (“[W]hen the General Assembly has placed a function, power or duty in
one place there is no authority in the Governor to move it elsewhere unless the General Assembly gives
him that authority.”).

In enacting the medical marijuana laws, the Legislature did not grant statutory enforcement
powers to the Governor or the Director of the Department. Rather, the chisiaturé granted those powers
to the Administrator of the Division who is responsible for administering and enforcing the laws
governing the registration program. NRS 453A.210; NRS 453A.730; NRS 453A.740. The Legislature
did not expressly give the Governor or the Director statutory authority 1o exercise direct control over the
Administrator’s enforcement of those laws. As a result, the Governor and the Director do not have a
sufficiently direct connection under state law with the enforcement of the medical marijuana laws.
Furthermore, even though the Director has general supervisory power over the Administrator under
NRS Chapter 232, it is the Administrator, not the Director, who is responsible for enforcing the medical
marijuana laws under NRS Chapter 453A.%  Therefore, because the Director has only general
supervisory power over the Administrator and because it is the Administrator, not the Director, who is

charged by state law with enforcing the medical marijuana laws, the Court finds that it is.the

8 Under NRS 232.320, the Director appoints the Administrator with the consent of the Governor, and
the Director administers, “through the divisions of the Department,” the provisions of law “relating to
the functions of the divisions of the Department.” Under NRS 232.340, the Administrator “[s]hall
administer the provisions of law relating to his or her division, subject to the administrative
supervision of the Director.”
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Administrator who is the proper state official to sue for declaratory and injunctive relief under
section 1983. Consequently, the Court concludes that Defendants are entitled to judgment as a matter of
law on Plaintiff"s federal constitutional claims for deciaratory relief and injunctive relief because
Plaintiff has not sued the proper state official—the Administrator of the Division—who is charged by
state law with enforcing the medical marijuana laws.’

When a plaintiff fails to sue the proper state official in a section 1983 action, the district court may
permit the plaintiff to amend his complaint to add the proper state official as a party-defendant unless
the proposed amendment would be futile. See Cobb v. US. Dep't of Educ., 487 F. Supp. 2d 1049, 1055
(D. Minn. 2007). A proposed amendment may be deemed futile if the plaintiff seeks to amend the
complaint in order to plead an impermissible claim. Halcrow, Inc. v. Eighth Jud. Dist. C1., 129 Nev.
Adv. Op. 42, 302 P.3d 1148, 1152 (2013), as corrected (Aug. 14, 2013). As discussed next, the Court
finds that Plaintiff’s federal constitutional claims do not state a permissible or actionable claim on their
merits as a matter of law. Therefore, the Court denies Plaintiff leave to amend his complaint to
substitute the Administrator of the Division as the proper state official under section 1983 beéaase such
a proposed amendment would be futile.

E. Fourteenth Amendment claims.

In his third and fourth claims for relief, Plaintiff alleges that because “[a]ccess to healthcare and,
more specifically, medical treatments recommended by a physician are deeply rooted in America’s
history and tradition,” the Due Process Clause recognizes and protects a substantive and fundamental
right to access healthcare recommended by a physician. (Compl. 1]67-79.} Plaintiff alleges that the

registry and associated application process and fees impose an unnecessary, undue and unreasonable

® Because Defendants are entitled to judgment as a matter of law on Plaintiff's federal constitutional
claims for money damages and for declaratory and injunctive relief under section 1983, Plaintiff
cannot recover costs or attorney’s fees under 42 U.S.C. § 1988 against Defendants as a matter of law.
 Farrar v. Hobby, 506 U.S. 103, 109 (1992); Kentucky v. Graham, 473 U.S. 159, 165 (1985).
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burden and barrier on the exercise of a person’s fundamental right to access healthcare recommended by
a physician in violation of the Equal Protection Clause because the registry and associated application
process and fees apply only to persons who seek to use medical marijuana for their medical condition
but do not apply to similarly situated persons who seek to use any other medical treatment for the same
medical condition. (Compl. 9§ 80-101.)

The Court finds that there is no fundamental right under federal law to use medical marijuana. See
Raich v. Gonzales, 500 F.3d 850, 866 (Sth Cir. 2007) (holding that “federal law does not recognize a
fundamental right to use medical marijuana prescribed by a licensed physician to alleviate excruciating
pain and human suffering.”).'"” Moreover, the fact that :ﬁedical us¢ of manjuana is still illegal at the
federal level weighs against such use beiné a fundamental right under federal law. See Gonzales v.
Raich, 345 US. 1, 13-15 (2005); United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 490-
92 (2001). At this time, medical use of marijuana is only an allowable legal option under state law.
Article 4, Section 38 of the Nevada Cansiitutiexz states that the Legislature “shall provide by law” for the
use of medical marijuana by a patient for certain medical conditions and further providég that the
Legislature “shall provide by law™ for a “registry of patients, and their attendants, who are authorized to
use [medical marijuana], to which law enforcement officers may resort to verify a claim of authorization
and which is otherwise confidential.” Given that the registry is part of Article 4, Section 38, the Court
must assume that the voters approved this constitutional section because of the registry’s inclusion

within this section. Therefore, the Court finds that there is no fundamental right to use medical

19 dccord Sacramento Nonprofit Collective v. Holder, 552 F. App'x 680, 683 (9th Cir. 2014) (rejecting
contention that “the Ninth Amendment and the substantive due process component of the Fifth
Amendment together protect a fundamental right to *distribute, possess and use medical cannabis’ in
compliance with California state law.”); United Stares v. Wilde, 74 F. Supp. 3d 1092, 1095 (N.D. Cal.
2014) (“no court to date has held that citizens have a constitutionally fundamental right to use medical
marijuana.”); Beasley v. City of Keizer, No. CIV. 09-6256-AA, 2011 WL 2008383, at *4 (D. Or. May
23, 2011) (“there is no record of any court decision establishing a federal right to marijuana based on
a state medical marijuana law; rather, courts have found no federal right to access or use manijuana in
the context of state medical marijuana laws.”), aff'd, 525 F. App’x 549 (9th Cir. 2013).
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marijuana without the registry because the voters expressly required the Legislature to provide by law
for the registry when they approved Anicle 4, Section 38.

To carry out its constitutional duty under Article 4, Section 38, the Legislature enacted the
registration program in NRS Chapter 453A with the stated intent to establish the registry and regulate
the use of medical marijuana to protect the health, safety and welfare of the public. A.B. 453, 2001 Nev.
Stat., ch. 592, preamble, at 3053; Hearing on A.B. 453 before Assembly Comm. on Judiciary, 71s1 Leg.
(Nev. Apr. 10, 2001Y; Hearing on A.B. 433 before Sen. Comm. on Human Res. & Facilities, Tlst Leg.
(Nev. May 30, 2001). In particular, the Legislature enacted NRS 453A.210 which directs the Division
to establish and maintain the registration program for the issuance of registration cards to applicants who
meet the requirements 1o use medical marijuana. Because the Coun finds that there is no fundamental
right 10 use medical marijuana, the Court must uphold the Legislature’s statutory scheme against
Plaintif’s Fourteenth Amendment challenge if the statutory scheme is rationally related to a legitimate
state interest. See Washington v. Glucksberg, 521 U.8. 702, 728 (1997); Vacco v. Quill, 521 U.S, 793,
799 (1997).

In applying the rational-basis standard, the Court must remain mindful that “[sjtate legislation
which has some effect on individual liberty or privacy may not be held unconstitutional simply because
a court finds it unnecessary, in whole or in part.” Whalen v. Roe, 429 U.S. 589, 597 (1977). Instead,
“individual States have broad latitude in experimenting wﬁh possible solutions to problems of vital local
concern.” /d at 597-98. For example, in Whalen, the United States Supreme Court upheld a New York
statute which provided that whenever a “Schedule I1” drug was prescribed 10 a patient, the patient’s
name, address and age, along with the identity of the prescribed drug and its dosage, had 1o filed with
the state department of health. /d. Applying the rational-basis standard, the Supreme Count upheld the
patient-identification statute because it was rationally related to the legitimate state interest of protecting

the health, safety and welfare of the public with regard to the distribution and abuse of dangerous drugs
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for which there is both a lawful and an unlawful market. /d. As explained by the Supreme Court:

The New York statute challenged in this case represents a considered attempt 1o deal with

such a problem [of vital local concern]. It is manifestly the produet of an orderly and

rational legislative decision. It was recommended by a specially appointed commission

which held extensive hearings on the proposed legislation, and drew on experience with
similar programs in other States. There surely was nothing unreasonable in the assumption

that the patient-identification requirement might aid in the enforcement of laws designed to

minimize the misuse of dangerous drugs. For the requirement could reasonably be expected

10 have a deterrent effect on potential violators as well as to aid in the detection or

investigation of specific instances of apparent abuse. At the very least, it would seem clear

that the State’s vital interest in controlling the distribution of dangerous drugs would support

a decision to experiment with new techniques for control. . . . It follows that the legislature’s

enactment of the patient-identification requirement was a reasonable exercise of New York’s

broad police powers. The District Court’s finding that the necessity for the requirement had

not been proved is not, therefore, a sufficient reason for holding the statutory requirement

unconstitutional.
Id. (footnotes omitted).

In this case, the Court finds that the registration program in NRS Chapter 453A is rationally
related to the legitimate state interest of protecting the health, safety and welfare of the public because
the registration program serves a legitimate public protection function with regard to the distribution and
abuse of medical marijuana, which is a widely desired and dangerous drug for which there is both a
tawful and an unlawful market. As approved by the voters, Article 4, Section 38 requires the Legislature
to establish the registry to allow *law enforcement officers...to verify a [patient’s] claim of
authorization” to use medical marijuana. Like the patient-identification system upheid in Whalen, the
registry is rationally related to a legitimate public protection function because the Legislature could
reasonably believe that the registry would aid in the enforcement of Nevada’s medical marijuana laws,
have a deterrent effect on potential violators and assist in the detection or investigation of specific
instances of apparent abuse. For example, the registration program atiempts to protect the public against
the illegal distribution and abuse of medical marijuana because NRS 453A.210(5) states in pertinent part

that the Division may deny an application if “[tJhe Division determines that the applicant, or the

applicant’s designated primary caregiver, if applicable, has been convicted of knowingly or intentionally
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selling a controlled substance.” |

Therefore, because the Court finds that there is no fundamental right to use medical maﬁjuana and
because the Court finds that the registration program in NRS Chapter 453A is raiionaii;é related to the
legitimate state iézerea& of protecting the health, safety and welfare of the public, the Court must uphold
the Legislature’s statutory scheme against Plaintiff’s Fourteenth Amendment challenge. Accordingly,
the Court concludes that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal
constitutional claims that the registration program in NRS Chapter 453A violates the Due Process and
Equal Protection Clauses of the Fourteenth Amendment.

F. Fifth Amendment claim,

In his fifth claim for relief, PlaintifT alleges that the persons who register &ith the State under the
medical marijuana laws are compelled by stale law to admit that they intend to use medical marijuana
and that by making such an admission, they are cempélicd to incriminate themselves in violation the
privilege against self-incrimination in the Fifth Amendment because they are admitting that they are
engaging in acts illegal under federal law. (Compl. Y 104-110.)

The Court has examined the Division’s application packet, and the Court cannot find any violation
of the Fifth Amendment privilege against self-incrimination. The Court finds that the Division’s
application packet does not require any incriminating admissions by applicants, and the Court finds that
applicants are not compelled to give any incriminating information. Therefore, the Court concludes that
there is no violation of the Fifth Amendment privilege against self-incrimination.

The Fifth Amendmem privilege against self-incrimination provides that no person “shall be
compelled in any criminal case to be a witness against himself.” As a general rule, the Fifth
Amendment privilege “not only protects the individual against being involuntarily called as a witness
against himself in a criminal prosecution ‘but also privileges him not to answer official questions put to

him in any other proceeding, civil or criminal, formal or informal, where the answers might incriminate
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him in future criminal proceedings.” Lefkowiiz v. Turley, 414 U.S. 70, 77 (1973). However, the United
States Supreme Court has held that the Fifth Amendment privilege does not apply unless the individuals
are, in some way, “compelled” to make incriminating statements. Selective Serv. Sys. v. Minn. Pub.
Interest Research Grp., 468 U.S. 841, 856-58 (1984). In Selective Serv. Sys., the Supreme Court held
that individuals are not “compelled” 1o make disclosures in violation of the Fifth Amendment privilege
when those disclosures are required as part of a voluntary application for benefits which the individuals
must file only if they want to be considered for the benefits. /4 In that case, the Supreme Court
determined that the Fifth Amendment privilege did not apply when individuals submitted applications
for federal educational aid and were required to disclose on their applications whether they registered for
the drafl as required by federal law. 7¢ The Supreme Court stated that the application’s requirement
that an individual disclose whether he failed to register for the draft—a federal criminal offense—did
not violate the privilege against self-incrimination because an individual “clearly is under no compulsion
to seek financial aid.” Id at 857.

Based on Selective Serv. Sps., federal appellate courts have held that the Fifth Amendment
privilege does not apply when the government asks individuals to disclose potentially incriminating
information, such as information about past drug use, on questionnaires which the individuals file
because they want to be considered for participation in government programs. Nat/ Fed'n of Fed.
Employees v. Greenberg, 983 F.2d 286, 287, 291-93 (D.C. Cir. 1993); Am. Fed'n of Gov't Emplayees v.
Dep't of Hous. & Urban Dev., 118 F.3d 786, 790, 794-95 (D.C. Cir. 1997). Furthermore, at least one
federal district court has concluded that the Fifth Amendment privilege is not implicated when
individuals apply to participate in the District of Columbia’s medical marijuana program as cultivators
or dispensary operators and are required to execute affidavits acknowledging that “[glrowing,
distributing, and possessing marijuana in any capacity . . . is a violation of federal laws™ and that the

“law authorizing the District’s medical marijuana program will not excuse any registrant from any
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violation of the federal laws governing marijuana.” Sibley v. Obama, 810 F. Supp. 2d 309, 310-11

(D.D.C. 2011). As explained by the court:

plaintiff here is clearly “under no compulsion 1o seek™ a permit to grow and sell medical

marijuana. Although plaintiff relies extensively on Leary v. United States, 395 US. 6, 16

(1969), that case addresses a situation, unlike here, where the defendant was actually

compelled—he faced criminal charges for failure “to identify himself” as a drug purchaser

under the relevant tax statute. Nothing in the District’s medical marijuana laws requires
plaintifl to apply to be a cultivator or to run a dispensary. Simply put, plaintiff need not

seek to participate in the District’s budding medical marijuana industry.

id at311.

The Court finds that Nevada's medical marijuana registration program is a voluntary pzogfam and
that nothing in Nevada's medical marijuana laws requires any person to request, complete or submit an
application packet or register with the State, unless the person voluntarily elects to do so. Because
Nevada’s registration program is a voluntary program, the Court finds that the Fifth Amendment
privilege simply does not apply to the registration program because a person is not “compelled” by the
State to participate in the registration program. Furthermore, the Court finds that even if a person makes
the voluntary choice to participate in the registration program and completes the Division’s application
packet, the application packet does not require the person to make any incriminating admissions about
past acts which “might tend to show that he himself had committed a erime.” Lefkowitz v. Turley, 4 14
U.S. 70, 77 (1973) (quoting Counselman v. Hitcheock, 142 U.S. 547, 562 (1892)). Therefore, the Court
concludes that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claim that the registration program in NRS Chapter 453A violates the Fifth Amendment privilege
against self-incrimination.

G. State-law tort claims.

In his first claim for relief, Plaintiff brings a state-law tort claim against the Department for fraud

alleging that the Department fraudulently induced Plaintiff (0 apply and pay fees for the registration

cards which were useless in facilitating access to medical marijuana because the Department knew or
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should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. {Compl. ¥ 39-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. 4¢ 58-62.)

In response, the Department éontends that Plaintiff’s state-law tort claims for money damages are
barred as a matier of law by the following affirmative defenses: (1) the voluntary payment doctrine;
{(2) the statute of limitations in NRS 11.190(5)(b); and (3) the State’s sovereign immunity under
NRS 41.032¢(1). (Dept.'s Mot. to Dismiss at 9-11.) The Department also contends that Plaintiff's state-
faw tort claims for money damages fail to state claims upon which relief can be granted because
Plaintiff*s allegations are not legally sufficient to establish the essential elements of fraud or unjust
enrichment. {Dept.’s Mot. to Dismiss at 8-9.)

The Court finds that Plaintiff’s state-law tort claims for money damages are barred as a matter of
law by the affirmative defense of the State’s sovereign immunity under NRS 41.032(1) and Hagbiom v.
State Dir. of Mtr. Vehs., 93 Nev. 599, 601-04 (ié?‘?). Therefore, the Court does not need to address the
other defenses and objections raised in the Department’s motion to dismiss.

The Siate and its agencies and officials acéing in their official capacities cannot be sued in state
court for state-law tort claims for money damages unless the lawsuit and the type of relief being sought
are both-authorized by Nevada law. See Arnesano v. State, 113 Nev. 815, 820-24 {1997). Therefore, as
a general rule, a plaintiff cannot bring a state-law tort claim for money damages against the State and its
agencies and officials acting in their official capacities except as expressly authorized by the State’s
conditional waiver of its sovereign immunity in NRS 41.031 et seq. Hagblom, 93 Nev. at 601-04. The

Legislature has expressly limited the State’s conditional waiver of its sovereign immunity in
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NRS 41.032(1), which provides in relevant part:

[N]o action may be brought under NRS 41.031 or against an immune contractor or an

officer or employee of the State or any of its agencies or political subdivisions which is:

1. Based upon an act or omission of an officer, employee or immune contracior,
exercising due care, in the execution of a statute or regulation, whether or not such statute or
regulation is valid, if the statute or regulation has not been declared invalid by a count of
coempetent jurisdiction].]

Under NRS 41.032(1), the State and its agencies and officials acting in their official capacities are
absolutely immune from liability for state-law tort claims for money damages based on any acts or
omissions in their execution and administration of statutory provisions which have not been declared
invalid by a court of competent jurisdiction. Hagblom, 93 Nev. at 603-04. In Hagblom, the plaintiff
brought claims for declaratory relief regarding the validity of a state agency’s regulation and also claims
for money damages based on the state agency’s implementation of the regulation. The Nevada Supreme
Court upheld dismissal of the claims for money damages based on NRS 41.032(1), which the count
stated “provides immunity to all individuals implementing the new regulation since that policy, applied
with due care and without discrimination, had not been declared invalid by a court of competent
jurisdiction.” Id at 603.

In this case, the Court finds that Ptaintiff’s state-law tont claims for money damages against the
Department are the exact types of claims that the State’s sovereign immunity under NRS 41.032(1) is
intended to prohibit because Plaintiff’s claims are premised on alleged acts or omissions by a state
agency in the execution and administration of the State’s medical marijuana laws which have not been
declared invalid by a court of competent jurisdiction. Therefore, because thé Court finds that Plaintiff’s
state-law tort claims for money damages are barred as a matter of law by sovereign immunity under

NRS 41.032(1) and Hagblom, the Court concludes that the Department is entitled to judgment as a

matter of law on Plaintiff’s state-law tort claims for money damages for fraud and unjust enrichment.
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A-15-723045-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Tort COURT MINUTES October 28, 2015

A-15-723045-C John Doe, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

October 28, 2015 12:07 AM Minute Order

HEARD BY: Bare, Rob COURTROOM: RJC Courtroom 03C
COURT CLERK: Tia Everett

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES
- At the request of Court, for judicial economy, the Motion to Dismiss currently scheduled for
December 8, 2015; the Motion to Dismiss currently scheduled for December 10, 2015; the Motion for
Partial Summary Judgment currently scheduled for December 10, 2015; and the Motion for Summary
Judgment currently scheduled for December 17, 2015, are RESCHEDULED to December 8, 2015 at
9:00 a.m. All motion practice shall still comply with EDCR 2.20.
CLERK'S NOTE: The above minute order has been distributed to:
Jacob Hafter Esq. (jhafter@hafterlaw.com)

Brenda Erdoes Esq. (erdoes@lcb.state.nv.us)

PRINT DATE:  02/22/2016 Page1of6 Minutes Date:  October 28, 2015



A-15-723045-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Tort COURT MINUTES November 05, 2015

A-15-723045-C John Doe, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

November 05, 2015 4:27 PM Minute Order

HEARD BY: Bare, Rob COURTROOM:
COURT CLERK: Andrea Natali

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- EDCR 2.20(a) states, "Unless otherwise ordered by the court, papers submitted in support of pretrial
and post-trial briefs shall be limited to 30 pages excluding exhibits. Where the court enters an order
permitting a longer brief or points and authorities, the papers shall include a table of contents and
table of authorities." This Court Orders that the parties may exceed the page limit requirement under
EDCR 2.20(a) for the motions set for December 8, 2015.

CLERK'S NOTE: A copy of the foregoing minute order was distributed to the following parties via
electronic mail:

Plaintiff's counsel Jacob Hafter via jhafter@hafterlaw.com
Defendant Brian Sandoval's counsel gzunino@ag.nv.gov

Defendant Nevada Dept. of Health and Human Services' counsel Linda Anderson via
landerson@ag.nv.gov

Defendant Legislature of the State of Nevada's counsel Kevin Powers and ]. Daniel Yu via
kpowers@lcb.state.nv.us and dan.yu@Icb.state.nv.us

PRINT DATE:  02/22/2016 Page2 of 6 Minutes Date:  October 28, 2015
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A-15-723045-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Tort COURT MINUTES December 08, 2015

A-15-723045-C John Doe, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

December 08, 2015  9:00 AM All Pending Motions
HEARD BY: Bare, Rob COURTROOM: RJC Courtroom 03C
COURT CLERK: Andrea Natali

RECORDER: Carrie Hansen

REPORTER:
PARTIES
PRESENT: Anderson, Linda Christine Attorney
Hafter, Jacob L., ESQ Attorney
Powers, Kevin C. Attorney
Zunino, LT]G Gregory L. Attorney
JOURNAL ENTRIES

- DEFENDANT LEGISLATURE'S MOTION FOR SUMMARY JUDGMENT ..... DEFENDANT
DEPARTMENT OF HEALTH AND HUMAN SERVICES' MOTION TO DISMISS ..... DEFENDANT
THE HONORABLE BRIAN SANDOVAL'S MOTION TO DISMISS ..... PLAINTIFF'S MOTION FOR
PARTIAL SUMMARY JUDGMENT AND MOTION FOR PRELIMINARY INJUNCTION .....
PLAINTIFF'S OPPOSITION TO DEFENDANT LEGISLATURE'S MOTION FOR SUMMARY
JUDGMENT AND COUNTER-MOTION FOR SUMMARY JUDGMENT ON 14TH AMENDMENT
CLAIMS

Court provided a procedural overview of the case on record, summarizing the pleadings filed and
the relief requested thereto. Following extensive arguments by counsel, COURT ORDERED, matter
TAKEN UNDER ADVISEMENT and DIRECTED, the prevailing party to draft the order. At the
request of counsel, COURT SO ALLOWED more than ten days to prepare the order.
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A-15-723045-C

DISTRICT COURT
CLARK COUNTY, NEVADA

Other Tort COURT MINUTES January 05, 2016

A-15-723045-C John Doe, Plaintiff(s)
VS.
Nevada State of, Defendant(s)

January 05, 2016 3:00 AM Minute Order

HEARD BY: Bare, Rob COURTROOM:
COURT CLERK: Andrea Natali

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

- This matter came before the Court on December 8, 2015 and Court took matter under advisement.
After carefully considering the papers submitted and hearing arguments, Court issued its Decision
this 5th day of January, 2016. COURT ORDERED, Defendants' Motion to Dismiss GRANTED;
Defendant's Motion for Summary Judgment GRANTED; Plaintiff's Motion for Partial Summary
Judgment DENIED); and Plaintiff's Countermotion for Summary Judgment DENIED.

Plaintiff conceded to dismissal of the claim of imposition of Non-Uniform and Unequal Taxation;
thus, dismissal is appropriate. Furthermore, this Court finds that Defendants are entitled to
judgment as a matter of law on the federal constitutional claims for money damages because the State
and its agencies and officials acting in their official capacities are absolutely immune from liability for
money damages under 42 U.S.C. 1983. Additionally, this Court finds that Defendants are entitled to
judgment as a matter of law on the federal constitutional claims for declaratory relief because Plaintiff
has not sued the proper state official the Administrator of the Division who is charged by state law
with enforcing the medical marijuana laws. Additionally, leave to amend should not be granted if
the proposed amendment would be futile. Halcrow, Inc. v. Eighth Jud. Dist. Ct., 129 Nev. Adv. Op.
42,302 P.3d 1148, 1152 (2013), as corrected (Aug. 14, 2013). A proposed amendment may be deemed
futile if the plaintiff seeks to amend the complaint in order to plead an impermissible claim. Id. This
Court finds that allowing Plaintiff to amend the Complaint to substitute the Administrator of the
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A-15-723045-C

Division would be futile.

This Court finds there is no fundamental right to use medical marijuana; rather, Nev. Const. Art. 1V,
Sec. 38 states that [t]he legislature shall provide by law for the use of [medical marijuana] by a
patient for certain medical conditions and further provides for registry of patients. The Legislature
enacted NRS 453A.210, which details the registry identification cards. That statutory scheme, given
that medical marijuana use is not a fundamental right, is rationally related to a legitimate state
interest. Additionally, the registry is part of Nev. Const. Art. IV, Sec. 38, which this Court must
assume was passed by voters because of this section. Moreover, the fact that the use of marijuana is
still illegal at the federal level weighs against use being a fundamental right and is only an allowable
legal option under state law. State legislation which has some effect on individual liberty or privacy
may not be held unconstitutional simply because a court finds it unnecessary, in whole or in part
individual States have broad latitude in experimenting with possible solutions to problems of vital
local concern. Whalen v. Roe, 429 U.S. 589, 597, 97 S. Ct. 869, 875, 51 L. Ed. 2d 64 (1977). Nev. Const.
Art. IV, Sec. 38 (1)(d) states in pertinent part, A registry of patients [allows] law enforcement officers
to verify a claim of authorization. Furthermore, the Legislature enacted NRS 453A.210 to protect the
health, safety, and welfare of the public because registry serves a certain public protection function.
NRS 453A.210(5) states in pertinent part, Division may deny an application [it] [t]he Division
determines that the applicant, or the applicant's designated primary caregiver, if applicable, has been
convicted of knowingly or intentionally selling a controlled substance . Therefore, this Court finds
there is no fundamental right to use medical marijuana and the regulations are rationally related to a
legitimate state interest.

Registration does not violate the Fitth Amendment. This Court has examined the documents
provided and cannot find any violation of the Fifth Amendment. The Nevada Division of Public and
Behavioral Health Medical Marijuana Cardholder Application Packet does not require an admission
and this Court finds that applicants are not compelled to give this information. Therefore, there is no
violation of the Fifth Amendment.

This Court does sympathize with the people having a choice to make. However, the best avenue of
redress given this Court's Order is through the Legislature. This Court is not the policy maker.

Counsel for Defendants are directed to submit proposed Orders consistent with the foregoing which
sets forth the underpinnings of the same in accordance herewith and with counsel's briefing and
arguments and submit to opposing counsel for review and signification of approval/disapproval. A
Status Check Re: Order is set for March 9, 2016 in chambers. Parties need not appear.

3/9/16 (CHAMBERS) - STATUS CHECK: ORDER

CLERK'S NOTE: A copy of the foregoing minute order was distributed to counsel via Wiznet E-
service (1/5/16 amn).
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EIGHTH JUDICTAL DISTRICT COURT CLERK'S OFFICE

NOTICE OF DEFICIENCY
ON APPEAL TO NEVADA SUPREME COURT

JACOB L. HAFTER, ESQ.

6851 W. CHARLESTON BLVD.

LAS VEGAS, NV 89117
DATE: February 22, 2016
CASE: A723045

RE CASE: JOHN DOE, on his own behalf and on behalf of a class of those similarly situated vs. STATE OF
NEVADA ex rel. THE LEGISLATURE OF THE 7/TH SESSION OF THE STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN SERVICES; THE HONORABLE BRIAN SANDOVAL, in his official
capacity as Governor of the State of Nevada

NOTICE OF APPEAL FILED: Not. Of Appeal File date
YOUR APPEAL HAS BEEN SENT TO THE SUPREME COURT.
PLEASE NOTE: DOCUMENTS NOT TRANSMITTED HAVE BEEN MARKED:

] $250 — Supreme Court Filing Fee (Make Check Payable to the Supreme Court)**
- If the $250 Supreme Court Filing Fee was not submitted along with the original Notice of Appeal, it must be
mailed directly to the Supreme Court. The Supreme Court Filing Fee will not be forwarded by this office if
submitted after the Notice of Appeal has been filed.

$24 — District Court Filing Fee (Make Check Payable to the District Court)**

] $300 — Cost Bond on Appeal (Make Check Payable to the District Court)**
- NRAP 7: Bond For Costs On Appeal in Civil Cases

O Case Appeal Statement
- NRAP 3 (a)(1), Form 2

I Order

O Notice of Entry of Order

NEVADA RULES OF APPELLATE PROCEDURE 3 (a) (3) states:

“The district court clerk must file appellant's notice of appeal despite perceived deficiencies in the notice, including the failure to
pay the district court or Supreme Court filing fee. The district court clerk shall apprise appellant of the deficiencies in
writing, and shall transmit the notice of appeal to the Supreme Court in accordance with subdivision {e) of this Rule with a
notation to the clerk of the Supreme Court setting forth the deficiencies. Despite any deficiencies in the notice of appeal, the clerk
of the Supreme Court shall docket the appeal in accordance with Rule 12"

Please refer to Rule 3 for an explanation of any possible deficiencies.

*Per District Court Administrative Order 2012-01, in regards to civil litigants, .. .all Orders to Appear in Forma Paupetis expire one year from
the date of issuance.” You must reapply for in Forma Pauperis status.



Certification of Copy

State of Nevada } SS
County of Clark '

L, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated

original document(s):

NOTICE OF APPEAIL; CASE APPEAI, STATEMENT; DISTRICT COURT
DOCKET ENTRIES; CIVIL COVER SHEET; ORDER AND JUDGMENT; NOTICE OF ENTRY OF
ORDER AND JUDGMENT; DISTRICT COURT MINUTES; NOTICE OF DEFICIENCY

JOHN DOE, on his own behalf and on behalf of
a class of those similarly situated,

Plaintiff{s),
V8.

STATE OF NEVADA exrel. THE
LEGISLATURE OF THE 77TH SESSION OF
THE STATE OF NEVADA; STATE OF
NEVADA DEPARTMENT OF HEALTH AND
HUMAN SERVICES; THE HONORABLE
BRIAN SANDOVAL, in his official capacity as
Governor of the State of Nevada,

Defendant(s),

now on file and of record in this office.

Case No: A723045

Dept No: XXXII

IN WIENESS-THEREQY; | have hereunto
Set my hand and ‘Affixed the seal of the
Court at-my office;Las Vegas; Nevada

This 22 day of February 2016.

Steven-D. Grierson, Clerk of the Court

Heather Ungermant, Députy Cledk
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1 Dated this 22nd day of February, 2016.

3 HAFTERLAW

5 By: W

Jajob L. Hafter, Esq.
Ngvada Bar Number 9303

. 6851 West Charleston Blvd.
Las Vegas, Nevada 89117
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1 CERTIFICATE OF SERVICE

2 Pursuant to NRCP 5(b), I certify that I am an employee of HAFTERLAW, and that on
3 || this 22nd day of February, 2016, 1 served a copy of the foregoing NOTICE OF APPEAL as
4 || follows:

) Erparry

6 prepaid and addressed as listed below; and/or
\5*3 Electronic Service through the Court’s electronic filing system. and/or

g [l Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
number(s) shown below and in the confirmation sheet filed herewith. Consent to service
under NRCP 5(b)(2)(D) shall be assumed unless an objection to service by facsimile
11 transmission is made in writing and sent to the sender via facsimile within 24 hours of
receipt of this Certificate of Service; and/or

i0

12
[1 Electronic Delivery—Pursuant to party stipulation, such was sent to the e-mail

13 address as follows:

14

15 Kevin C. Powers, Esq. Adam Paul Laxalt, Fsq.

J. Daniel Yu, Esq. Attorney General

16 Legislative Counsel Bureau, Legal Div. Gregory Zunino, Esq.

1o kpowers@lch.state.nv.us Chief Deputy Attorney General
g Dan Yu@lch state nv.us Linda Anderson, Esq.
:% . o 18 Attorneys for Defendant: Deputy Attorney General
2 58::":“% o Legislature of the State of Nevada Office of t_he Attorney General
PR Y GZonino@ag nv.gov
% ;q%g 83 g LAndersonidag nv.eov
5% ch% Attorneys for Defendant:
= Iz oo Department of Health and Human Services
LERE . State of Nevada and Governor Sandoval

/s/ Kelli Wightman
56 An employee of HAFTERLAW
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s 11 Tel: (702} 405-6700

Pax: {702} 685-4184

U Counsel for Plaintiff

i EIGHTH JUDICIAL DISTRICYT COURY
f STATE OF NEYVADA
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o JOHN DOE, on his own behalf and on behalf | Supreme Court of NV Case Neo:
of a class of those similarly sifuated;
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12
STATE OF NEVADA ex rel. THE

2 LEGISLATURE OF THE 77th SESSION
OF THE STATE OF NEVADA; STATE
OF NEVADA DEPARTMENT OF CASE APPEAL STATEMENT
15 HHEADLTH AND HUMAN SERVICES;
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3. identify each appeliant and the name and address of counsel for each

2 appeliant:
3 JOHN DOE, an individual, on his own behalf and on behalf of a class
4 of those simularly sitmated,

Connsel for Appellant is:

! Jacob 1. Hafter, Esq.
g HAFTERLAW
6851 Weat Charleston Blvd,
K Las Vegas, Nevada 89117
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iy Facsimile: 702-685-4184
} thaller@hatierlaw.com
12
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as Governor of the Siaie of Nevada.
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Counsel for Respondents:

2 Hrenda I. Erdoes, Esq. - Legislative Counsel
Kevin C. Powers, Hsq. — Chief Litigation Counsel
Legislative Counsel Bureau, Legal Dhivision

: 401 5. Carson 5t

Carson City, NV 89701

Tel: (7 7‘?) é‘fai% 6830; Fax: (7753 684-6761
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° Know \‘\iis oh qtate nv.ad
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o Adam Paul Laxalt, Esg. - Attorney General
Gregory Zunino, Esq. — Chief Deputy Attomey General
K Office of the Attorney General
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12 Attorneys for Befemd&mg State of Nevada and Governor Sandoval
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6. Indicate whether appellant was represented by appointed or
2 retained counsel in the district court:
i Jacob Hafter, Esq., of HAFTERLAW, was retaimed counsel for
5 Appetlant m the district court.
8
7
o 7. indicate whether appellant is represented by appoinied or retained
o counsel on appeak
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18.Provide a brief deseription of the nature of the action and result in
2 the distriet court, including the type of judgment or order being
3 appealed and the relief granted by the district court:
) This action secks to challenge the logitimacy of the Medical Marjuana
8 Registry {(“Registrv”), on the basis of the 3% Amendment and 144
7
Amendments of the ULS. Constitution. Specifically, this action alleges that
2
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28
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once the legislative changes of 2013 were implemented, until the date of filing

2 of this action, as no dispensaries were ever opened during this two year perind.

[#3]

The action was mitiated on August 13, 2015, A First Amended

LK
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filed a motion for partial summary judgment and for preliminary injuncion.
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1Z. Indicate whether this appeal involves child custody or visitation:
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ORDE
CLERK OF THE COURT
BESTHRIOCT COURT
CLARK QOUNTY, NEVADA
JORN [H0FE, on his own behalf and on behsifaf s
class of thoee simiterly situsied,
Plainiify, - Oase Mo, ARS8 7230480

Depi. Mo XXXH
¥a,

STATE OF NEVADA ex el THE :
LECIBLATURE OF THE THh SESBION OF THE | ORDER ANDJUBDGMENT
STATE OF NEVADA, RTATE OF NEVADA
DEPARTHMENT OF HEALTH AND HUMAN
SERVICES; THE HONUOBABLE BRIAN
RANDOVAL, i bis official popacity & Uovernat
of the State of Nevads; DUESR 1108, Inclusive; and
ROE CORPORATIONS 1100, inclusive,

Defendants,

This case tvelves several elaims under foderal and stste law relating 1o the validity and operation
of the grovisions of Neveds's madical marijuans lows which establish the madical marijuana registration
nrogeam and prescribe procedures and fees o epply for and obtain » regivteation card for purposes of
using medical martiuane as outhorked by Anicle 4, Section 38 of the Noveda Constiation and NRS
:Ciﬁa’g&%ﬁr 4334, For the ressons cxplained hereln, the Court concludes that the medical warijuana

regiviration program doss not violste the Due Provess and Bqual Protection Clauses of the Fuusteenth

Armnendment o the Selftinerinination Clause of the Fifth Amendment io the United Swies Constitution.

The Court alse concludes that Flaintiff oannot recover on bis state-law et claims.
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I reaching g conclusions, the Count sympsathizes with Plaintifl and other pationts who have &
chokee to make reparding whether to discloss thelr idensities in oxder W participale in the rogistration
progeam and whether to underge the sieps necessary w0 apply for and oblaln a repistration cand
Mevertheless, the Judicis! branch misy not Bod the rogisteation propram unconstitutionsl “simply bevause
{1} might question the whidom or necessity of the provision under sermttny " Tecdvon v Uity Councll of
N Loy Vegas, 103 Mev. 330, 333 {19881 Indeed, &t 15 well exuablishd that “an act should not be
deciared void because there may be o difforeace of oplnios s to iy wisdom” Doems v Clard Uain 93
Bev, $12, BIE {1977

Consequently, the Cowt mey not fudpe e wisdom or necessily of the rogistration progeam
begguse the Uowt is not the polioy maker. That constitwtional function i3 amsigned w the people’s
slected represeniatives in the Legislatiee, The Cowrt's constitutions] function is o detenmine whether
the policy determinmtions made by the Legislature in the lows governing the reglsteation mogran resekt
in any of the constitutlonal viclations alleged in Plainitfifs complaint.  Having found po sueh
sonstitutionsd viokions, the Count's judicial meview I3 at o end, and the Cowrt may not padge the
wizdom or necessity of U rogisteation program beonuse “masters of policy or {:érwmimm or tight oy
Justice or hardship oo gquestions of whether the legiddation is good v bad are soledy matters for
consideration of the legishnure and not of the cowts™ Eiwg v Bd of Regesrs, 65 Mev, 533, 342 (148}
Therefore, piven the Cowt's order and judpmen in this case, the bexy avenuy of redress i tduough the

Legislature, not the couns,

A,  Partiss sod olsims
Oy Augest 13, 2013, Malmilf John Do filed 8 olaes setion complaing, on bis own behalf and o
hehall of & olass of those similarly shiuated, apainst Defendants Siate of Nevads ex red the Legistatum of

the Stsie of Nevade {Legislaturs), the Department of Health wmud Humen Services (Departonent) and the

L
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Honorable Brion Sendoval in his officiel capacity as Governor of the Siaty of Neveds {Goveranr),. Un

August 20, 3015, Plaimilf filsd o feat amended closs action complaint pursuant ¢ KRCP 15s), snd on

| Seprember 21, 2013, PlaintilY fled & second smended elass sotion complaint pursuant to & stipulation

and order approved by the Court on September 23, 2015, In Bis scoond amended cotoplaint, Plaintiff
alloges satedaw ton claims, foders] comtitationa! olsiras and & state constitutional olabw rolating w the
validity and operstion of the provisions of MNevads's medicsl marijpans lows whinh extablish the |
registration program and preseribe procedares snd fovs 1o apply for and obtain o vepisteation card.
PlaintiT states th he brought this setion under the pseudonym “Johm Doe” (o protoct bis identity
due 1o the sensitivity of the Bsues. {Compl p2 L) PlaistiY slleges that he is ¢ rosidont of the Chty of
Las Veges and Clark County, Nevads. that he is 2 42-yearold male who bas & Bistery of severs migraine
headaches and sssociated side effeuts, such as photophobis and nausea, and i%mi he has tried all te
waditiona! medical remments for his migraines but those teatments do ool resolve the severs nausea

and other ameciated side effects of the mdgraines. {Compl. 91, 1118} Plaintill allepes thay his

physician hag woommended that be use medics! marijuana to treat his migraines and associated side

e ffeety, that Plaintil hus used medical marioans o trest his migraines and associeted side effents and

that mdical mariivene bas been effective i rezolving his ndgraines and assochated side effects when no
other deug bay been effioucious. {Corpl. $9 16-18.)

Prainni? alleges shat he spplied for his ropisiration card from the Depanment, that he paid varous
fors fo revaive his regisiration cavd, that he was jssued a registeation card that explred one year afier ig
jssuance and thal be renewed his registation card. {Compl, 3832, 24-26.) Plainill alleges that when he
applicd for his repistration cued, there were dozens of applications submitted 0 the Depaniment from

companies that sought to opergte madical merihane dispensaries thronghout the Siate but that Plaimiff

has not been able 1o scoess or use medicn! mariiuana, displte huving s registration casd, beeause no

U Al paresthetics! vitasions are 1o the Second Amendsd Complaint,

e
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dispensaries bave opened in Southern Mevada, Compl, $4 23, 27.38) Plaintfl alleges thu, desplite the
tack of access o mintical mariiuare o Sowthern Mevads, the Diopsriment repeatedly took Bis muney and,
{n retrn, osued hin multinde ropistration cards. (Tompl. § 28}

I his first olnden for eolied, Plaintii? brings 2 stste-law tort claim sgainst the Depaniment for fraud
alteging that the Departmend Goudulently induced Plainiif w apply and pay fees for the registration
vards which were useless in feilitgting sccess 1o medical mariiuans becowse the Depariment knew o
shoult have knpwn that po dispensaries would be open in Southern Nevads within the one-yesr periad
soversd by the regisiration cerds, (Compd, 3313 In tie second claim for selief, Plaintiil brivgs o
state-law tort claim apninst the Depariment for snjust ensichment alleging e by nover obixined any
berefit from the registration capds hecause the Depertinent nover Hoensed any dispensavies during the
pecied that the registration cards wer valid and that the Department unjusily accepied and retained hs
feex for the registration candy, (Compl. $4 38633

in bz dded wnd founh olaims for adiefl PlointiY brings federsl constitutiong! claims under the
fedoral oivil rights stanae, 42 ULBC § 1982, apmingt sl Defenddunts onder the Due Provess Clanse and
Eguat Protection Ulause of the Founieenth Amendment, ?éaia?ﬁ‘? atteges that because “ajocess
healhoare and, more spacifically, medival treatments meorsnended by a physician are deeply reoted In
America’y higiory and traditen,” the Due Provess Ulsose recognives snd protests 2 subswative and
fundaments! right 10 aeeess healthoare reconunended by a physichas.  (Compl. W 6?“‘}’?,}1 Plaintify
sHieges that the reglsiry and sssociated apphication process and fees bmpose an mzzzemssmy, undus and
wrensonabls burden and barrier on the exergise of 2 person’s fundamenial right to socess healifcwrs
secommended by g physiclan in viokion of the %Erzgémé Frotection Clause bocsuse the vegiey and
associsted application provess and foes apply only to porsons who seek to use medicsl mariuang for
their medical condidon but do not apply 1o simdlarly shomed prrsons who sesk o use any other medicst

ireatmont for (he ssme medivs] condition. (Compl. 99 B0-181}

He
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In his 8l claine By relief, Plaintf¥ brings » federal constituional clalny undsr e federal oivil
rights statute, 42 US.C. § 1983, agaisst sl Defendents wder the Selfinorimination Uleuse of the Fifth |
Amendroent, Plainiiff alloges tud persons who tegister with the State uader the medival manjuana laws
are vompelied by state inw 1o adiit that they intend 1o use medical marijosna aod that by making such
an admission, they we compelled 1o npriminate themelves n violation of the privilege agalnst sell
incrimination prolecied by the Filth Amendment booauss they are sdmitting that they are engaging in
gots legal under fedemal law, {Compl 18 104116

Finally, In his siah claim for reliel, Mot hings 2 stale constitetionsl claim against the
Legisinture and the Covernor alleging that the foos paid for the rogisteation cards vickate the Unifoom
amd Boual Tax Clause of Anicle 10, Section H1) of the Nevads Constitution, which reguires the
Lepistatury 1o provide for “z uniform and equal maie of sssessment and taxation.” Plaintil} slicges that
the fees pald for the registeation cards impose 3 de facto ax upon pessons who seek o use medivdd
mariinens for thelr medical condithon amd that such @ ey i nom-uniform and unsqual i 3t effect in
violation of the Uniform and Bgusl Tax Clscse becanse the fees apply oaly to persons who seek 1 use
smedionl warijuana for thelr medics! sondition but do not apply 1o similely situmed persous who seek 0
use any other medical treatment for the same medical condition” Compl €9 1161172

B, Ddspesitive motions.

Pursuant 1o the stpuisdon and onler approved by the Court on September 23, 2015, the pasties |
established » schedule for fling and briefing dispositive raotions. The parties alss agread that i any

party filed o disporitive motion, o motien For class centification would be Bled pursuant 1o NRUP 2300}

* In hs opposition to the Lepislatwe's motion for summary judgment, Plaintifl conceded that the
Uniform and Egual Tax Clause spphes only to property taxes, and Plaistilf requesied to strike that
clgimn fram s second amended complaint. (PLs Upp'n & Coumar-bot for Soenm. Jusdgny™t at 47}
At the hearing, Plaintil conceded o dlenvdssal of the glaim. The Court finds dismissal is approprinte.
Therefore, the Uourt dismisses Plaintils sixdh clabm for rolief under the Unilorn and Equal Tax
Clause and will noy Sisouss B further,

s
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until the Ot enters & writion oeder reselving cach such dispositive motion.” The parties fHled and
bricfed the following dispositive motions: {1) Plalntiffs motion for partial swremary judgrment under
MRCE 36 For judgment a5 & matier of law on bis §fth clabm for reliel alleging violations of the Fifth
Asmendment privilegs rgaingt seifinerimination aad PlalngiTs motion for & peomanent injunction based
on the elaim; (D Plaimifl's counter-motion foy sunungry Judpment wnder NRCP 36 for judgment as ¢
mmager of low on his thisd and fourth clalms for relief alleging violations of dus process and equat
protection wider the Fownteenth  Amendment (33the Depwtments motion to dismiss under
MNROP 12005 for fallure 1o sipio 5 olaim upon which relief can be gﬁﬁieaﬁ;{é} the CGovernor's motion
i dismiss under NECOF 1205 for failure o stawe & olaim uvpon which relief can be granmted; and {5} the
Legishanre's motion for summary judgment under NRECP 58 for Judpmag @ 2 matier of law on all
causos of sotion and clalms for relief alloged In PlaintifT s complaint.

On Doopber §, 3013, the Cowt held a hewing on the gﬁaﬁégﬁ‘ dispusitive motions, and the
following counsel appeared on behall of the parties w the hearing:  Jucob L. HalBer, Bsg., of
HAFTERLAW, LLC, appesred on behall of FlaintliY lohn Doe; Linda €, Aoderson, g, Chied Deputy
Attorney General, appeared oo bohall of Defendanm Sue of Novads ex sel. the Deparimant;, Uregory L |
Sunine, B, Chiel Dopaty Aoy Uenersl, appeared on behalf of Defindant Sate of Novada ex ol
the Governor and Kevin £, Powers, Bsg., Chisf Litigation Counsel, Legistaties Counsel Buresu, Legal

Division, sppeared on behalf of Defondant State of Mevada ex rel. the Legisiature,

1 s well comblished thet w disteiey cowrt way rule on dispositive motions bofors a class certification
mation fn order “to protent both the parties and the cowt from neediess and costly further Btdgation.”
Wright v. Schock, 142 F.24 341, 544 (Sth Cir, 1984) Resafer v Ol Canp, 373 8W.30 132, 13038
e 01 App. 2013 {“Since the Plinth Clreuit’s dovision in Schoeck, numereus other federal counts
have held shmilarly, or bave implichly agreed with the rule of allowing dspusitive proceedings as ta
individua! claivas prior to determination of certificstion”y, Ulrisrensen v Kipwit-Murdoot fev. Corp,
215 F24 266, 214 24 Cir. 1987) tholding et &t i3 within o districl cowrts discretion 1o wsprve
decision o a clags certification motine pending disposition of a auntion to disnviss),
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in shelr disposiiive motions, the parties have peesenisd the Court with both motions 1o dismiss
under NROP 120645 and motions fr swonsry judgment ander NRCP 36 As g goneesl rule, the
standards for deciding moticns to dismbss padey ‘5%%’?%{:? 12hNS) are different from the standands for
deckling motions for swmmary Jedgment wwder NROP 3. See Bikerow v Siote B of Porole
Comp vy, 133 Noy, 303, 307008 2007 However, when a disieict cowrt reviews @ motion 1o dismiss
under NECP I2R5) mnd “matiers cutside the pleadingls] se prosonted 10 and not exchaded by the
sourt, the motion shall be troated as one for summary judpment and disposed of o5 provided in Bade 387
NRCP 12{h) In other words, “whos the court considors matiers outside the pleadings, e court miust
treat the molion a8 one for summery judgment.” Bitherow, 123 Nev. 21 307,

In this case, PlainiY presented matiers outside the pleadings by attaching a copy of the Nevads
Thvision of Public and Hehavigral Heslth Medical Marljusna Cardbolder Application Pocket
{application packel} as an exhibil o his motiom or summary fwigment and his Dppesitions 1o the
mathons 1o disnsiss, No panty oldecied 1o the Court considering the spplivmion packet in roviewing the
motions o dismisz. Therefore, because matipes oulside the pleadings were presented 1o and not
exchaded by the Count in reviewing the motions o dismiss, the Court must fesal the motions 1o deniss
g5 motions for sumrary fudgment, Fisherow, 1273 Nev, a1 30708

Aveordingly, having considered the plendings, ﬁ%&t&m&mg and exhibils n this case and having
reeptved the arguunenis of counsed for the parties, the Coawrt yules on the dispositive motions as follows:
{13 the Count dories Plamtifls motion for partis] summary Judgmend, motion for permanent inhunclion
and counteromotion for sunumary udgment; (23 the Cowrt grants the Departrnent’s motion o fiamiss
which is being treated as 3 motion for suromary Judpment; (33 the Cowt grants the Governo’™s nunion
diseiss which s belng wested av o moten for summary hudgment and (#)the Cowt grams e
Legistarure's smotion for summasy hadpemert. Having considered sl opuses of action and olaims for

relief alleged in Plaintiifs sevond waended complaint on the parties” dispositive motlons, the Count
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soncludes that 2l Defendunss are entitied  judgues as a maner of law on all such vauses of action and
claims for relief, and the Cowrt enters finad judpmey in fovor of all Defendants.  Becauge the Coun |
entors final fudgment in Thvor of all Delondants, the Issue of class cortificwtion s mooy, wd the Court is
et requited o delermine whether this sction can be maintained 5s 8 olass action under NROP 23(ch
Based on the Cowt’s resolution of the dispositive motions, the Tourt salers the following findings of
fact, conclusions of law and ceder and judpsment pursuas 1o NRUP 82, 56 aud 58

FIMDINGS OF FACT AND COMCTUSIONS F LAW

A,  History and sverview of Neveda's medical marijusns laws,

In 2000, Nevada's voters apgroved a conntiintional inftlative adding Avticle 4, Section 38 1o the
Nevade Constiution which divests the Legisleture to provide by law fir the use of medical marijunns
recemnnended by & physician for the envment and alleviation of certads chonic or debilimting medivel
conditions. In full, Article 4, Secton 38 provides:

i, The legislaturs shall provide by low for

{a} The use by 7 pationt, upen the advice of his physivian, of 2 plant of the genus Cannabis for
the treatment o silevigtion of cancer, ghsvoms, soquired immunedeficlency syndiame; severs,
porsistent nauses of cachexia resulting fom these or other cheonie or debilitating medical
conditions; epiiepsy and other disorders chorscterized by selzwrg; muliiple sclovosiy and other
disorders characterized by muscular spasticitys or other conditions approved purseant o lew for
sth treniment.

{b) Restriction of the medical vse of the play by 2 miner B require diagmosts and weltien
suthorization by & physiclan, parental consent, snd parental contrel of the acquisition and use of
the plamt.

¢} Prowotion of the plant snd propery velsted fo ity we from forfelture except upon
sonviction or ples of gullty or nole contendere for possessing oy wse nod awthorized by or pursuant
4 this section.

{81 A egistry of patients, and thelr attendanis, who are suthorized 0 wse e plent fiw g
reedical purposs, t which lnw enforcoment officers may resort o verify 2 claim of authorization
godd which is otherwise confidential.

{&} Authorization of appropriste methods for supply of the plant o patients awhonzed o use R

2. This section doss not

fay Authorize the use or possession of the plant for 2 purpese other than medical or we for s
medical purpose in public,

(k) Require mimbursement by an hnsweer for medioal nse of the plant or accommodation of
medical use in 8 place of employment.

B
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According to the balls materisls presented o the voters, “{tthe inltiative Is an sitemp to balange
the nesds of peticnts with the concerns of souivly showt marihems we” Stewr of Nevade Bofla
Chepsrions 2000, Question No, ¥ (Mev, Se¢y of Siate]. As part of that balance, the volers were wld that |
“a} confidestal ;‘egz‘?sirg of suthorized users shall be oreated and svailable to law enforcement agencies |
w0 verdfy g claim of swhorization” and that with such “sefeguards included fo protest the concemns of |
saciety, this proposal can nwke & differonce In the Hves of thonsands of persons sulfering Hom these
surions iHinesses.” A

Comsidering the pluin language of the infaaiive in confunction with the influmation provided
the volers, the Dourt fndy thet the draflers and votors uended for the repistry 0 opeorie 28 & conirsl
comporias of the nlilatve bocause when they authorieed o padent’s uee of medical masijuans upon the
reconmendstion of & physician, they also made the use of medical mariivens sxgressly subject to the
initigtive’s provisions egarding the petiemt segistry.  Furthermore, wndey wellestablished pules of
constitutions! constnmtion, the constiutions! provisions repeeding the patient’s right f5 use modival
mariiueng stand on equal footing with the constitutional provisions megarding the patient registry, and
pone of the congtiptional provisions iske precgdence over nor exist independently of the other
consittetionsd provisions.  See Nevodoas Jor New v Beers, 122 Nev, 934, 244 {(2006). Rather, sach
constitutional provision of the inkiative omst be repd together as & whole, 50 as o gve effect 1w and
harmonize sach provigion &y pari muerfa or in comunciion with each nthey provision,  Nevadanss for
Aev, 132 Nev. at 844 (“The Nevada Comtitution should be read as 2 whole, 30 a3 (o give sffect 1 and
hasgnonkze sach provision. % State of Nev Smploveer dosn v Lew, 110 Nev, 718, 718 (1994) (siating
that when morpreting constitutional provisions 1 is necessiey 1o use canovs of constnction, and 1o
give effect o all corolling legal provision]s] i pord maveria ™)

Reading the constitutional provisions of the inhiative together g8 & whole, the Court finds that the

irdtiative was st intemded o oreate an uneondittons! or abselute tight o use medical manisana upon the
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recommendation of a physiclan.  To ihe coptrary, the Coun fandy that the inldatdve was drafied fo
impose conditicns and restrictions on the use of medicel mariivans recommendsd by 2 physician n
order o safeguard the converss of society about martivens wse. To this end, the inttlative exprossly

direots the Logistaturs to provade By law for (13 8] registry of patlents, and thelr attendants, wh are

| authorized to use the plans for o medics! purpese, to which law enforcemen offivers may resont to verily

a olabm of suthorizetion and which v otherwise confidential™ and 2} alwhonzation of appropriate
methods for suppdy of the plant o patients authorized 1o wse I Nev. Const. art. 4, § 38{1). Thus, the
Cowrt finds tha ahhough the nitlative directs the Legislaturs to provide by baw for the use of medicsl
martusng recommended by 3 physician, it lnvess the Legisleture with the power (o dotormine, a8 2
matier of public polivy, the spoprinte wmcthods to fmploment and carry out the conditions and
restrictions on the use of medical marijuana suthorized by the indtistive.

fn 2001, the Legislvure exercised Its power under the initistive by passing AR, 453 which
gstablizhed Mevada's laws, codified in WRY Chapter 4534, regulating the Vzmﬁ of medical merijuana.
A 453, 2000 Nev, S, oh 352, 88 3.3, 8t 305386, As reguired by the inlliative, the Legisleture
created & registry of putients, and thelr attendhons, who are authortzed to we medicel mariuang and
established procedures for & pevson io spply for » registration vand that identifiss the porson as exempt
feon state proseowion for engaging in the medical use of merhuans in gevondenee with Iase,

The Legislatwe modeled Nevede's bovs goversing the registration program on the Oregon
Medical Mardhmne Act of 1999 {(Cregon Aoty Mvardng on A8 453 before Ssvembly Commy on
Judiciary, Tist Leg. (Nev. Apr. 16, 20611 Since the Oregon Act™s enaciment in 1999, it has awthorized
only persons bolding 2 valid registration sard (o use medical manifuans. See 1999 Or. Laws, ¢ 4, 4 &
ch 835, § 7 {onacting Qv Rev, S § 475309y Emerald Swef Fobeipuiors v Bureay of Lobor &
Factis., 230 F.36 $18, 318 ¢Dr, J018) ¢ The Uregos Medicn! Morijuana Aot suthorizes prrsons halding 2

wegintry wentification card 1o use murjuana oy medical purposes.™}

~3%
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{hring  howings iz{ the Wevada Assembly on AR 433, the bill's primawy sponser,
Assemblvwoman Glunchighand, tesified that “[lbe Orepon model would e sdopled regarding
registered cardholders bedng allswed jo have 8 cortain number of plants and quansity of useabls
mrartivana,” and that *{following the Orepgon mude! win 8 good chotee” Hearing on 4.8 437 bofore
Assembly Comm oo Judiciory, Tist Leg. Mev, Ape 12, 2081 She also tenified that the rogistnation
program “mssiained the safery and inegrity of the measwe the broters] signed.” Hearing on A8 453
before dsvembly Conym. on Judiciory, Tist Lug. (Nev. Apr, 10, 2001} Before the hill was paused by the
Assembly, Ms. Glunchighand stated o the body that 1 think the public know very well what they woting
on and revopnized that poder extrerme medical conditions, they supported the fssue of & mgistry cavd and
sHowing an individoa!  have sccess o his” dasembly Dolly Jowrnal, Tist Leg., a1 41 Dhev. May 23,
2001y During hearings In the Nevada Senate, Mz Glunchiglinm emphasized that “only those whe we
registered are sligible for the program” Hegring on A8 433 before Sen. Comm on Huvwn Koz &
Favifivies, Tist Lo (Mev, June 3, 2013

When the Logislatire paised AR 433, ¥ oaplained in the preamble that it ntended foe the Bl o

Scarry ot the will of the people of this state and 1o repgulaie the health, medical practives and well-being

of those people In & maoner thet respecis thelr personal decistons coocsnsing the relie! of wuffiing
sheouph the medical wse of marfuans” AR S35, 2001 Nev. Swia, ok 392, proamble, m 3053
However, the Legisiature also oxplained that #t wes enecting the registeation program becsuse “{mlany

residents of this state have saffered the negative consqumness of abuse of and sddicton 1o marijuans,

and i important for the logislstre 1o ensure that the program extablished for the distribution and
madical use of marfuana is dosigned in such 8 manner 88 Bod 1o harw the residents of this state by
contributing fo the geners] abuse of and sddiction o muriiuens” # Thus, like the draflers of e
initiative, the Legislature intended for AR 433 w balance the needs of patisnis with the coneerms of

sogiety shout murljuane use. To achisve thar badance, the Lepisinure made o patient’s use of medicsd

3.




it

&4

mariuame expressty subject to the medical marijusns lows reguliing & patient’s participation in the

| regisiration progeam. AR, 453, 2001 Mev. Stat, oh. 392, §§ 2-33, a1 3033686,

A enacted in 2001, the medicsl meriiuam laws peovided that holders of valid rogistration cards
were not allowed o possess, deliver or produce, st any one time, move than {1} one ounge of usable
sardiuang: () thres mators marboans plants; and (3) four tmmature marijoss plants. AR, 453, 2001
Nev, Stat, oh S92 S 1V, a1 3035-58 {ongcting NRS 4834.200) Al the time, the Depariment of
Agriculture was charged with admisiviering and enfrcing the ws governing the regisiy end
regisration vards, A § 19, at 308637 (enzoiing NRSASANG,  tHowsvs, the Depaniment of
Agriculture was not authorized by AR, 453 to imposs fees 1o oarey out the registration progeam.

fn 2003, the Legislature authorized the Depariment of Agriculture o impose fess o defray the

costs of servicing the registration prograns, but the Legislanas cnpped the Tees a1 550 for obisining an

applivation for s reglstration card and $130 for provessing sed issuing a registration card. 2003 New.

1S, oh 281, § 8, @t 1434-38 (wmending MRS 453A.740). When the Legislatne awhorized the fees in

2603, the Acting Director of the Diepariment of Agriculttee, Den Henderson, estified regarding the need

1 for the Feox 1o deliay the costs of servicing the regisioation program:

My, Henderson explained that during the 2001 session the Legistature had Implomented the
rovada Medical Marijogns Program without fee authority, The Departrent of Agricudiure
had ssken direction Bom e Legisleure and stavted the progmm In October 2001
Rr, Henderson sizted 18 had been g successiil program with approximetely 300 pasticipants.
After one and » hall years in the progeany, the Department had discoversd o nuaber of tspes
thar needed revising. The pragroon also gernerated on expense i the Depuriment.

In A8 503 some technicnd amondments hud besn proposed o the bl AR 303 had
passed through Compnitiee, appeared (o be sdoing well, snd than disd on the Plooy.
K, Henderson sequesied that if there was an interest, thers were thres ey provisions in
ASL 503 that the Commuties might add © AR 130 .. Seorien 12 of 4.8 303 would
establish the fey authority for the Depormment of Agricultire i recaver siministrative vosis
Jor thiy program.

&y, Henderson commented that the Department could probably handle the techuies! sues

nvolved with the Medieal Marfiusns Frogramy however, the Department would &e swnable 1o
contine 1o servive the progrom if fee anthority was oy granied,
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Hearing on 4B {30 before dssembly Comm o Wape € Meows, 723 Leg. {Nev, May 12, 2003
{emphasis added}

In 2009, the Legislators transforred adminisiration and enfprcement of the registration progoem 1o
the Health Division of the Depaniment of Health and Husan Servicss. 3009 Nev, Stat, oh 170, a8 817
2R The Adwministrator of the Division is the ate officer who is charged with adininistedng and
enfucing the laws governing the regisiration program, subject to the administrative supervision of the
Director of the Department. MNES 232330, NRE 235340 NES433A210; NRS43IATHY
MNES 453A. 740, s 2013, the Legislntory changed the s:ésm& of the Health Division o the Division of
Prbilc and Behovieral Health (Division) 203 Nev. Ste, ob 488, §127, a0 3062 {amending
WES $534.088),

Alse §n 2013, the Legidlature subsiantially revised the medical marijuens Taws, 2003 New. S,
ch $47, st 370028, Under the 2003 revigions, the Legistatwre muthordzed the operation of medical
marijuana dispensaries that must register with the Division o sell or dispense medical maruans lo
froldors of valid registration vards. 74 $8 3-23, a1 3700-24. The Legislature also mrovided that helders
of valld repistration cards are not sliowed o possess, deliver or produce, @ any nhe e, morne than:
{13 two and one-ball ounces of usable marijvans In any one Mesday posiod; {2) twelve mardiuana plais,
irrespective of whether the moriivana plants are motuve oy fmmeturey and 3) 2 maximom allowable
guantity of edible masflusna products and marijuase-infused produets o5 sstablished by regulation of the
Diviston, & 8 3% o 371617 (amending NRE 48342001 In addition, the Logislatwre provided that
sfier & medival marijivana disponsay opens in the courdy of residence of the holder of 8 valid
registration cand, the holder or iz or her primagy caregiver are not snthorized o cultivate, grow of
produse mariiuang unless one of the following exceptions spply:

£1) The holder or Bis or her primary cavegiver was cultbvging, growing or produsing
matiiuany in accordance with MRS Chapter 4534 on or before July 1, 2015

{2} Al the medical mariiusna dlzpensaries o the pounty of residence of the holter or hig
o her primary caregiver close or wre unable to supply the quantity or strain of marijuere

3.




nevessary for the medical use of the patient 1o froat Bix or ber specific medical condition
{33 Because of Miness or lack of wansporation, the holder and We or her grmary
caregiver ave unable reasonably to ravel (o o medical marijuana dispensary, or
{4} Mo medical mariiuana dispensery was operating within 23 miles of the residence of

the holder 28 the Sime he or she first applied for his or her registration card.
# 8 XL w1617 (pmpraling NRE 453A.200),

In the 3013 rovisions, the Legishature ais; reduped the macimum fes charpeebly by the Division
1o 525 for obtainipg an application Bw a registmion card and §73 for peovessing and ewing 2
copistration card. &4 § 24, 88 3725 (amending MRS 4534740, By regulation, the Adminisirator of the
Division has set the fors o1 the maximum amannts allowed by Jaw, MAU 45341407

Iv 2015, e Legishuure enneted further revisions m the medicsl machpuans lows that bocame |
sffective before PlaintilY fed s original compdaint oo Augest 13, 2015, Ber 2015 Nev. S, ch, 401,
88 T34, at J284-69 {effective July 1, 2018y 2018 Nev. Biat, oh. 493, §§ 1-3, ot 298587 {eflvative
June 8, 3015, whb cortaln exceplions not relevant herey 2815 New, St oh 308, §§ 1136, & 3001
3116 {effontive July 1, 2018) As » genorsl nde, whes courts evalunie o faclal constitusional claim, they
prdinarily review the facial validity of the challenged atstute “as ¥t pow stands, not @ ¥ once did” Hall
v, Seafs, 306 U8, 45, 48 (1989, Fusrd v Srelnderg, IR ULE 7’3’?‘?, FELET {1973y, Prinveton Unfe v
Soheid, 455 1L, 108, 103 {10R2). Consequemly, 1 is usually the current version of the challenged
statte thet ix appliveble to o factal emm’ﬁiiméﬁmi clasm. See, ez, ffn Fu Showgiels of Loy Vegar v
New, Dep 7 of Taxotisn, 130 Nev, Adv, Op 73, 334 P3d 392, 325.56 (2014} {reviewing the most
rogenly mnended version of the challenged statwe iIn 2 facial constitutional clelm, inchuling satwiory

amendments made sfer the compdaint was fled). Therefore, bocause the 2018 version is the ourtsm

3 Al citations to the Diviston’s repulations codified fe NAC Chapter 4534 are to the version that

became effective on Apdl §, 2014, On Desember 18, 20135, the Division proposad amenderens to I
regulations. See Proposed Regrdavion of Div. of Pub. and Bebay'l Health of Dept of Health axd
Hraman Serve, LOB File No, RI45-18 (Dee. 18, 2013) However, thoso proposed apendments will
sot heoomme effective wnil the Division cospletes the regulation-meking process prescribed by the
Nevads Administrative Procmdure Act in NRS Chapter 2338, Therefore, those propused amendments
are ot refovant fo the Conn's disposition of this matter,
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version of the medisal marfinens lews and becauss the 2013 verslon was in effoct when Platmifl fled
his oviginal complain, the Court will spply the 2015 version of the medicel mariuana laws when
reviewing PlaintifP's facial constitutionsf elaims.’

To apply for a registration nard snder the mediond marfjuana laws, an applicant must pay a foe of
$25 to obiin an appliomion packet from the Division, NRE4SIATE NAC4ASIA80(1.  To
complets the spplication pecker, the applivant must provide vertaln dentification, background wnd health
information and submit centgin verifying documentation © the Division, including: (1) the name,
address, telephang munber, sockal security mumber and date of bisth of the applicant; {2} proof that the
spplicant & g resideny of Nevads, including, withowt limitatinn, & photocopy of & divvr's hiconse o
identification card issusd by the Department of Motor Vehicles: (3) the nome, address and lephons
number of the applivent’s witending physician; ($) s written siatomert signed by the applicant’s
attending physivian susting that the spplicant has been dlagnosed with & chronie or debilitating medical
sondition, the medical use of nuuiivens may mitigate the symptoms or offects of that condition and the
attending physician has explained the possible risks snd benefits of the medical we of marfiuang (53

the applicant elects o deslgnaie & primary caregiver, the name, addeess, telephone rumber and soctal

éﬁm?zsﬁi}‘* sunber of the designaied privoary caregiver and n wrilten stalement stgaed by the spplivam’s
faﬁmﬁézxg physiclan spproving of the designation of the primary carcglven and {6} a writen Statement
éa‘sigm&:ﬁ tsy the apphcant’s antending physician verifying that the attending physician was presesied with
?Emmgmgﬁﬁc idemification of the applicant and any desipgnated primary caregiver and that the applicay
and any destonated peimery carspiver arg the persons named in the application. NRE433AZ100%

NAC 453A.30001 ).

S Ureler the 2015 version of the medical marijuana Tows, there are specific provisions that apply ouly to

sppticants who am nxinors and to thelr custodial parents or legal guwrdisns, Beooause Plaimtiff s not a |
minor and because Plaintiff does not sllege that e i3 o custodiel parent or legal puoedian of an
appticant who 38 & minos, the Court doss not need to discuss those spectfic provisions,
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In addition, the apphicant must sign a5 ackrowledgment form and & medical marijusos program
wabver and Habiliey roloase form that are preseribed by the Division, and the applicent must provide auy
information required by the Depertment of Mutor Vehicles which prepares and issues the registration |
card i the application iy spproved by the Division.  NRE4S3A740(1); NAU4R3AI00(1)
NAC 453411801 |

The snplicent alse must subnut to the ﬁizfisim any information reguived by the Central Repository
for Nevads Records of Drimingl History {Coptral Repository) to detorming the oriminal history of the
applicant and any designamed primeey ceregiver. MRS 483A2I0(E) NAC4ASIAI00(-(2)  The
Division must submit 3 copy of the applicatton to the Contral Repository which must report 1 the
Trvision ity fndings ay o the eriminal history of the spplioant and any designated primary caregiver
within 19 daye afley recelving 2 copy of the spplication. NES 483421004 NAC 433400 The
Divigion may deny the spplication i the spplivent and eny desigrmed primary cavegiver has been
sonvivied of knowingly or Inteatiovally seliing 2 conrolied substance, MRS 453A.210(5).

The Division also must subnsit z copy of the applivetion 1o the Siate Board of Medics! Examiners,
it the antending physicien s Heensed to practive medicine under NRS Chapler 630, or the State Board of
Dscopathic Medicine, if the sitending physician is Hoensed 1o prastics ostevpathie medizine ander NRS
Chapter 633, KRS 4334210040 Within 15 days after roceiving = copy of the spplication, the hicensing
board wum veport to the Divislon s fndbgs a8 to whether the atiending physician 15 Boonsed
practice modicine in this Ste and whether he atiending physiclan §s In good standing.
NREE 453A.3104). The Divislon may deny the appiication if the stiending physician is not licensed 1o
practice medisine in this State ov s not In good standing. WRS 433A310(5;.

The Divislon alse may deny the spplication I8 €1} 1he spplicant fils o provide the information
required 1o cotablish the spplicant’s chronic or debilitating medicl cowdifon or dovument the

applicant’s consultation with an suending physiclan roparding the medical we of marijueng in

« i
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comnsction with that conditiony {2 the applicast frils © comply with repulations adopied by the
Dsivistan; (3} the DMvision determines that the infomnation provided by the applicant was falsified
(4} the Division hes prohiblied the spplicant fom obialning or wsing » registration card under |
MRS 453A30M) heomue he Division bes defermined thay the spphicant has willfully viokated @
provision of NRS Chaper 4524 o0 any ropudation adopted by the Division to carry ont that chepler; or
{51 the Division detorndnes that the applicant or the spplivant’s designated primary cxpggiver hos had &
registration sard revoked pursuant to NRS 45834 325, MRS 4334 32H(G)

15 the Division approves the apolivetion, the applicant must pay 2 fee of §75 for the provessing and
issuanee of the regizieation card, NER 4534740, NAC 4534, 140021 Tho sppiivent also must pay any
foe authorized by MRS 483 810 10 483,89, inclusive, that is charged for the ssuasee of an identification
card by the Department of botor Vehinles, NES 4334740 NAC 433411001y The registration card 3§

valid for  period of 1 year, and # may be rensvard in sccordance with the regolations adopted by the

Division and the payment of a fee of $73 for the processing and ssmaee of the renewed registration

curd and any for awthorized by MRS 483,810 1o 481,890, inclusive, thet i charged for te issuancs of an
idemtification cand by the Department of Motor Vehicles. NRESS3AZ30(3) KRR &53A T4y
NAC 45341 HE D NAC $53A.130; NAC 453A.140(21.

Finally, the wmedical maribona laws veguirs the Division o protest the confidentislity of
informasion, docoments xnd communications provided to the Division by applicass and mformation |
that is part of the repistraion program gs follows:

1. Fxvept as otherwise provided in this seetion, NRS 2380115 and subsection ¢ of NRS
A33A 210, the Divigion shall not discloss
{2} The contents of any ool used by the Division w evalume an spplicant or His affiliate.
{b} Any infbrmation, documents or communications peovided tu the Division by an
apphicant o its affiliate pursuant to the provisions of this chapter, withouw the prior writen
consent of the applicast or affilate or pursuant to & lawfil court order ofter timely notive of
the procendings hes been given o the spplicent or affilisse.
{2} The nwme o any other dentifving informmtion of
{1} an sttending physicien; or
{2} A person who has apphisd for or to whom the Division or its éeazg&m: bas issucd &
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registry idontification cerd or letter of approval.

= Exoept as otheradse provided in NEE 23881 15, the Hows of Informmtion described in this

subsection are confidentinl, i sublegt o subposma or discovery and not suldet t©

inzpection by the general public,
2. Notwithstanding the provisions of sobsection 1, the Division or its dosignes may

release the name and other identifying information of & person to whom ts Division o s

designes hos isved o registry idemtification vavd or letter of spproval

{a} Authorized emplovess of the Division or its designes as necessery 1o perform officlad
dusies of the Division, and
by Authorized emplevess of wiate and local law srfbromment agoncies, only a8 necessary

1 vardfy thet a person s the lawful holder of a registry identificstion card or lettgr of

approval issued 1o him o hor pursuant o NRE 4534220 or 4334250
MRS 45IATO0 £2015)  Wih this history sad overview of Nevads's medical marfiuans laws in mind, §
the Court will address sach of Plaintifls remaining clabes for rediefl

8. Standards of raview,

As disvussed previousty, Plaintfl snd the Legislsture have fHed motions for sunenary judgment,
and the Depariment and the Oovernor have filed motions o dismiss which the Court must treat a8
mstions for suemmary Judgment under NROP 12{b} beesuss matizrs outside the pleadings wers
presented © and pot excluded by the Dot See Hivkerow v Srove Bd of Parole Comm s, 123 Nev,
305, U8 {2007 Thersfore, the standards of review that apply v motiong for summary judgmesm
govemn the pﬁmieé* sHspositive motions. &

A party b emiitded o sunvmary Rudpment under NRCP 56 when the allegations n the pleadings
and evidence in the record “domonsirste thal no genuine issue of material o wxists, and the moving
party Is entitled 0 judgment 25 & matler of law” Wood v Sofeway, 121 Nev, 724, 731 (2005}, The
purpese of pranting suonmary Judgment “is 10 avold 2 needless Gisl when an appropniste showing is
made i advancs that there 1 no gonuine issue of {aot 1o be tried, and the movant s entitled 10 Judgrent
a5 @ mater of law MeDeonald v D8 Alexonder, 12 Nov, 812, 815 (2008} {guoting Loray v Howy, B0

Moy, 39, 4041 {19640

A porty iz alse enitied to sumimary Judgment whea the claims againgt the party @e barred a8 a
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saatter of fow by osw or paove affiomative defenses. See Williomse v Consnsaed Cove sy, 36 Nev.
237, Bate61 (1080 An sffirmative defonse 13 2 legal argument or assertion of fact that, of toe, prohibils
prosecution of the clabms apainst the party even if all allegations in the complaint are ee.  Dougloy
Dizposal v Wee Hawd, 133 Nev, 332, 35738 000, Sweh affirmotive dofonses swlude the siatute of
limitstions and soversign nmunity, See NROF 8oy Boslder Oy v Boulder Excovaring, 134 Nev,
749, 73485 (2008, Kellor v. Snowden, 87 Nev, 488, 49192 (1971

in addittion, @5 » genergl mule, when the plantll pleads claims thal a siele satule &
wnconstiiutionad, the plaimiils claims prosent only issues of Tow which are matters purely for the Cowrt
s devide and which may be decided ou summary fudpgment where po gesuine izsuey of material fat
sxist and the record s adequnie for consideration of the constitutional issues prosewted. Sev Flaminge
Faradise Goming v Chanos, 1258 Nev, 302, 30609 (2009 (affirming distrio! comt’s summary judgmest
reganding constingionslity of 2 statute aod stathng that “Dilbe determination of whether 3 statwle &
constintional s 8 guestion of lawy; Colliny v fen Fed Sav. & Lo, 99 Nev, 284, 39483 {1985}
(holding that 3 constitutionsl claim mey bue decided on summery indgment where no genuine issues of
meaterial fhct exist and the record is sdeguaie for consideration of the constitations! {ssuss preseatad),

Finally, in sevicwing the constitutionality of ststutes, the Couet must presume the slatuies are
sonstitutional, and “{ile cass of doubt, every possible preswmnption will be mede in fvor of the
constiintionality of 2 wate, and courts will injerfore only when the Constitution s olearly vielated”
List v, Whisler, 99 Mev. 133, 137 {1983} The provusnption plaves 3 heavy burden on the challenger 1o
ke “a clear showing Gt the statoie is unconstiiutional” & at 138, As a vesuly, the Court must mx
frrvalichite 2 statine on constitutional groonds unless G stahute’s invelidity sppuars “boyond a reasonable
doubt.™ Couble v Besmer, 84 Nov, 77, 100 (1947 Srare ex rell Lowis v Doron, 5 Moy, 389, 408 {1870}
FElvery staite 5t be upheld, wnless pleinly and without ressonable doubt in conflicr with the

Constitution.”). Furthermore, # 15 2 fundamental rede of constiintional veview that “the Judiciary will oot
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devlare an sct vold beosuse 8 disagrees with the wisdom of the Legisiatore” Awthony v Ste, 84 Nav,
337, 341 (1978) Theg in soviewing the constiutionadity of statutes, the Court must not be concerned
with the wisdom or poliey of the statges beoasse “{oluestions mlating o the polioy, wisdom, and
expediency of the fow are for the people’s ropreseniatives iy the legislature assombled, and not for the
counts 1o determineg” Worthingrosr v st O, 37 Nev, 212, 244 {1%14)

. Federal consitutions! clplms for movey damages,

in his thied, fourth and BAb clobs for velief, Plamifl seke for money dameges on his federsd
constistional clabms under 42 LLS.C. § 1983 {section 1983) spalnst the Siste of Nevads ex rel fhe
Legialature, the Department and the Governor acting in his official capaeity, {Compl, $5 90, 102, 115
The Court fods that Defendants are entitled 1o judpment as 2 matler of law on Plaiiiff’s federal
constiturional clates for money damsges beosmse the State aned s agoneies and officlals acting i thew
officisl cepaolties wre absolutely immune fom Hability for money demages under section 1983,

To seek redress for an slleped violation of foderal constitutional rights, 3 plalntifl must being a0
action under the federal ohvil rights statutes codified in seotien 1983, drple v Sowia Olare Volley
Tromsp, Agescy, 261 P3G 912, 925 (b Oie 20013 °[A] Htgant pomplaining of & violation of 2
constingionst right does s bave 2 divoet cause of sotion under the United States Constiiation bt must

wtilize 43 US.C § 1883 A oivil rights action under section 1983 “rust mest federa! stmdunds oven

if brought in sisie cowrt” Madere v Stafe Indes Jas. Bps, 114 New, 253, 238 (10898) B » Mich

| Dep 't of Stave Police, 451 U5, 58, 66 (1989).

The United Stares Swpreme Court has held that gm%m sod thelr officials scting in thelr officlsd
capaciies ave not “persons”™ who are subject 1o sult under section 1983 and they may not be sued in state
courts for money damages under the Tederal oivil rights stefutes. B0H, 481 US ot 62.71, Based on
it the Nevads Supreme Court has held that state agensies and entitizs also are nol “persons”™ who are

sbiect to sult under section 1983 and they Hkewise muay not be sued in siate courts for money damages

S
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unider the federal ohvil rights satwtes. Cuzse v Unfv & Cowy, Coll Sy, 123 Ny, 598, 603 (2007
{7 The State of Mevada I3 not g “porson” for § 1983 purposes, snd respondenis ore statwe entities. Thus,
spsproandonis carmed be sued snder § I9EL) (ovimotes ominiedYn N New, Asy n Ifured Workers v Stove
fedus, B Sys, 107 Nev, 108, 11413 {1981 ("Boosuse SHE I 2 oie agency, appeliants’ csuse of
action has failed o state 2 olaim onder the §§c§emi givil rights stgiutes spaingt SHR. The same mawt be
said for SUS"s officers and enplovess o the exiem the cause of action seoks t© tmnese lsbility for

actions properly atiributable to thew offich) cupacities™). Therefore, when 3 plaintiils complaim

| atiegss fuderal constitutional claims wder section 1983 and asks for monay damages Hom the Stawe and

s agensies aogd officials acting oy their official capacities, “the complaint feils to date s actionabls
glaim.” N New das'n Infured Workers, 107 Nev st 114

Ir his brieling, Plantf conceded that he camot seck money damages under section 1983 agatast
the Sinte, the Legislature snd the Govemor acting i bis official vapacity. {(PL7s Opp's & Usunter-Mut,
for Swrnm. hudgm't af B OPlaintiil is not secking monetary damages from the Legislatoe wnder twee
claions, ¥y (PLs Opp'n 1o Gov's Mot to Dismise 5t 4 ("This case doss mid seek mongy fom S
Covernin]. 1) Nevertheless, PlalntiT srgues that the Department is “analogous 10 @ mgnicipainty, n
the State, allowing Hhe Depanment? 1o be hold Helde [for mongy domages] for purposes of § 19807
{8158 Opp'a & Counter-Mot, fir Surnrm, fudgm't at 83 To support Mz argument, Flaintifl contends that
the recovery of money demages agsinst the Departrment would sot affect the stste reasury beoase
“Iwihile DHHS recoived funding from the Stsie’s goneral fund, no siate funds are vsed o fund the
sariuons program within DHHS” &

The Cows fHnds that the Dopartment 3s not snslogous 1o a munivipelity.  Rather, based o the
Department’s westment ander state bew, the Cowrt Hnds thal the Department I3 2 state ageney ander afl
the fators comsidered by courts in oivll rights setion umder section 1983 To determine whether an

sriity 18 & st@te apeney for purposes of a oivil rights action, cowrts first consider whetler “3 judgmont
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against the entity named s 8 defondan would impect the state treasury.” dastin v Stave Indos. Ins. Sps,

:23‘3? B2 676, 678 {9 Clr 1991) H e court detormings 1hat & jsdpment againgt the entity would impact

the siale treasury, the entity i decmsd a1 state agenoy as @ muatier of taw, and i s sheolutely bomune

frorn Habillty for money damages under seotion 1983 s & matter of law, 2 679 M determination

that 2 judgment necessarily would have an impact on the stale easwry would load fncluciably 1 the

{conclusion that Bhe entity] ix a siate agency. ™)L

It slddition, sven i o hundpment &géis&ai the entity would not necessarily have an impact on the state
treasury, the entity siilt voay be doomed o state sgeney Hile entity s beated as » slate agoncy under siate
law. & ioomaking this determination, courts consider seversl Botors, ineludingy (1) the extent 10 which
the emifly v suldect fo governmental control and review by the leghslmitve and excoutive teanches)
{2y the nwure of the governmenial powers delegsied fo the entity, sush a3 the powers 1o condust
adwinistrative hearings and sdindications and o Ixsue repulations carrving the force of tawy (3} whether
the entity may sar oy be stnd on its own hoebalf or whather It must sue or be sued only in s offiotl
capreity on behlf of the State) snd {4) whether the entity may hold property un B own behalf or
whether it must hold propenty only on behalf of the Stwe. A1 ot 67879, Whan “pvaluating the forgs of
thess fanors tn a partivalar case, foowets) ook © sate law's weatment of the entity.” & 21 678,

Haned on the Dopariment’s rostment weber stade law, the Court Ands that the Depariment is a state
agency umdor all these ooy, Fhsy, the Conrt finds thatl @ judgment sgainst the Depastment would
impact the statg freasusy bocauss the money collzetad as foes under the medient marjuans reghstration
progran is state mongy thet B deposited In and drawn frove the stale treasury only pursuant 10
appropriations mwade by faw, As eaablished by state lasw, the sty treasury consists of all st money,
whether the money is deposited in the state poneral fond o another state fasd. NRE 23811
MRS 353045 MRS 353221 KRS IBLI2Y Swue low requires the Administesor of the Divigion to

deposht all pemey collected as foos under the rogistration program in the stale weasry. MRS 353354,
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KRS 353,953 NRS 4534730, Afer e money is deposited in the sate wessury, # s drawn from the
state trowsury only pursuant 1o aﬁ:@e«g}ﬁmim& made by law 1o the Division to carry ot the registration
prograon. NRY 4534730 Moy, Const. art 4, § 19 (Mo money shall be drawn from the tressury but in
sonseguence of appeopristions made by taw."s® Thus, if Plaintil¥ recovered 8 judgment against the
Departmens for money domages under section 1983, the judgment would bave an impast on the state
ireasury beoause the fudgment would be repovered from state money which is collected azs fees under the
program and which i deposited in and drawn from the state treasry only pursasnt 1o sppropristions
made by law. Por this reason alone, the Department I8 & state sgency that may not be sued for money
darviages wider section 1983,

Furthermore, oven asssming thet 2 judgment against the Department would not have a0 tmpast on
the siale weanwry, the Diepariment is still rented o 4 slale sgency umder stste low. The Department is
created by NRS 232300, which i3 part of MRS Chapter 333, entitled “Siate Departznents,” and MK

Titde 18, entitled *Siate Exeagive Department.” Thus, based on the codification of the Depariment’s

| governing staotes in the provisions of NRS relating to the state sxecutive beanch, the Legislature

tntended for the Depsectment 1o function &8 & state apeney of the exeputive branch, Ser Const Horels &
Cavinay v Nev. State Labor Comm'n, 11T NHov, 33, 84147 (20011 *The dide of 2 uatate may be
congidered in doformining legisintive fntend.”)h S ex red Mawe v Moniere, 124 Yoy, 373, 877 0¥
2008} (holding that the office of 2 diswiot judge i » “state office” based on “several provisions in S
Mevada Revised Statutes Pwhich] refer to ‘state office” i the title and mention “siete officer” in the wxt

when expdaining the provigion”}L

* 1 2015, the Legislange passed the Authorized Expenditures Aat which suthorizes the Division (o
expond 52,089,894 during Fiseal Year 2015-2016 and $2,980.802 during Fiscal Yeur 20162017 for
the “Martiuens Health Regisiry.” A8, 4580, 2015 Nev. Slat, ch. 484, § 1, at 3859 Hewing an A8
$96 before St Comm. ox Fia, T8t Leg. (Nev. June §, 2015} ("The Authorized Expendinmes Agt
provides authorily io expend other monies not appropriated from the General Fund or Highway Pund.
These other mondes includs fadord funds, selffinded fee generating budget accounts snd Interagency
wansivee ™ {ostimony of Mark Krmpotie, Serate Fiscad Analyst (omphasis addedii)
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A3 3 state agency of the executive branch, the Dopariment is subjent to extensive governmental
constrad and veview by the legislstive and executive branches under Mevadae state lsw. For example, the
Dispartment s subjest to the State Personnel Systeny in MRS Chapter 284, the State Pwrchasing Act in
WNRES Chapter 333 and the State Budget Act in NRES {f&agém 333, and the Depaiment is rlso suluect io
fegisiative reviews of Hs budget and opermtions wader NRE Clapter 218E and logislniive audits of Uts
acpounts, fonds and sither reconds under NES Chapter 21800 The governmental powers delegated to the

Deperment also indicate that the Legislatury intended for the Depagmant 1 Runction as a stale ageney

of the executive branch because “lilhe Departorint is the solo ageney sesporaible for administering the

provisions of low relating to its rospective divisions.™ NRS 23230003}, Thus, the Department has boen
charged with carrving out and onforcing lews emacted by the Legishatwre, and 1o exstwe e slate

governmental functions, the Depariment has been given stete governmenial powers such a8 the powers

10 condu adminisirative hoarings snd adivdications and © issue wegulations carpying the foroe of law,

Soe WRS 232.320; MRS Chapter 2338 (APAY Connn 'y ooy Evldor v Hordy, 135 Nev, 285, 258 & n 10
{2008 {‘”’ﬁzrfiér Article 5, Sectlon 7 of the Nevada Constitution, she sxscutive branch by charged with
carrying out and eafbroing the laws enscled by the Legislanwe. ") Finally, the Departosent may not sue
o be sued on s own hehall, but § must sus o be susd enly in By officisl capachty on behall of the
Saate. See NRS 1090 MRS IR 110 NES 228,140 MRS 228170, And the Departman does not hoid
propeny on is ows behall, but such property iz held only on behall of the Staie ander KRS Chapter 331,

Consequently, based on the Department’s weatment under state faw, the Coun finds that the
Depariment is 3 staie ageney that may ool be sued for mongy demmges wnder section 1983
Accordingly, the Court concludes that all Defendants are sntitled to judgoent & 2 matier of law on
Plaintiils federst constitutional claims for money damages breause the Swte and s agencies and

officials acting in their official capacities are shsclutely lrmune from Hability for moeney damages under

gt 1983




i, ?&igmi sonstitutional claims for declnratory and injunctive reliel

In his third, fourth and fifth claims for relief, Plaintif¥ ssks for declarstory ralief on his foderal
somstitutional claims under section 1983 apaingt the Siste of Mevads ox el the Legislawe, the
Ciepanimant and the Governor acting In his official capacity. (Compl. $ 8930, 101102, HZ-H3) s
his motion for partial sunsnary judgment and metion for permanent injunction, Plaimiit alse ake for
injusctive relie on his Fifth Ameadment frderal constitutional claim under section 1983 apainst the
sane Defendants, {PL7s Mot for Partisl Summ. hudgmt ot 1617 The Cowt finds that Defondants are |
entiiled o judgment a3 & masier of Jaw on Plaintif's federal constitationsl clpims for declaratory reliel
and iojunctive vellef boosuse PlaingT has not sved the proper stste officiel, in iy cese the

Administrator of the Divislon, who is charged by fate law with enforcing the wiedival rueiiuens laws

i governing the repistration program.

As a preliminary matter, the Cout finds that Plainafl cranet obtain declargtory reliel or injunctive
relied sgainst the Stase and its apenvies, I this cese the Legislature and the Depariment, because the
Srade and iy agencies e oot “persons™ subfect to a oivil rights actien under section 1983, 4fish v

Conen'y of Pept Corr. Serve, 448 F. Supp. 1123, 1125 VDY, 1978) (1t & well ostablished that

sate ageacies are not ‘persons” for purposes of the Thvil Rights Acts. This is true whether the relief
being sought is injunctive and declamtory velief or damages.™s . Dhoresland Frev See’y v 3 Dep¥
 Nae Res, 451 F. Supp. 2 666, §71 (N0, TH. 2008) (*[Tihers is no suppont for the proposition that
L olaims for injunctive relief may be brought under § 1583 against state sgencies”). Theretors, the Count
soncludes that the State and the Lepishiure and the Depariment are entitled o ndgment as a matter of
nw on Plalntiils federal constinstional claims for declermiory relief and injunctive reliefl under

1 section 1983,

Plaintiff contends that he sued the proper state uificial bocauss the Oevernor serves as the

organizational head of the Depwimesn snd has uliieate responsibility for the Dopanment’s
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administration of the vegistrgion pogran. {(FL's Opp'n & Counter-Mot. for Surman, Judgm' at &7}

Alternatively, Plaintifl asks for keave 1o amend bis complaint 1 add the Ditector of the Department in

his afficial or personal capacity as & Defondant io the federal constinmbonal clefms.” (PL's Opp'n &

Coumer-hot. for Somo, Judgm't at 78

The Court finds that Plaintil cannot obisin declaratory or injungtive reliol against the Govemor o
the Dirozior under seoston 1983 bocause the Governor and the Diivector do ot bave 3 sufliclently divegt
connecton under state low with the enforcement of the medicsl mariivans laws, Y?&& Court also deniss
PlainttiT leave to amend his complaint 1o substiuge the Admindstrmor of the Division g the proper siate
pfficial tnder seotion 1983 becwuse leave o wmend should oot be granted when the proposed
amendment would be futile. Malerow, fne v Riphed Jed Disr £, 129 dMev, Adv. Op, 42, 302 B3
1148, 1152 (013} ar vorrecied {Aug. 14, 20131 A proposed amendmenl may be deewed fuile i the
platntiff seeks so amend the complaint in order 1o plead @ hopormissible claim. M The Coun Bads
that slowing Plaintifl 1o armend his complaint to submitute the Administeater ay the proper eiate official
under seotion 1983 wauld be fnile becsuse Plaimifs federsl constutions! clsims do not stete 2
perminsible or actionable clabm on thelr meris a5 & matter of tow,

As 2 ponsrsl mule wnder Ex parte Yoemyp, 209 UK. 123, 13557 {1908}, a pleintill mey bring
federn! consthuionad claims under section 1982 asking for prospective declarsiory o infumctive relief
against stae officials acilng in thelr official copacities to ewnjoin thelr endorcement of allegedly

unconstitutionsl statutes. L4 Srinch N4ACF v LA Unified Soh Disr, 714 F2d 946, 98253 (ih (i

T Although Plaimill asks for leave 1o sdd the Director i his porsonal capacity, Plaintdtf cannot sue 2
state officlal for declaratory o injunctive reliel under section 1983 In his personal capacity bessuse g
claim for such squitable rolief may be broughs wader ssction 1983 ondy against 2 vsie official in bis
official capacity. Hepfill v Gossales, 319 F Supp. 24 13, 19 (DD 2007) (Mthere 33 no basis Ry
suing 2 govermment officisl for declorsiory snd infunctive relief in his or her individheal or personsd
capacity™) Pascorello v Sl Tramsp Ce, 843 F. Supp. 34 638, 847 n tL (DN 20093 (e proper
vehicle for seeking syuitabde relief against 2 goverament official involving that officer’s official duties
19 an officisl capaclly suit™)

26
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1983y, M. New dsen Infured Workers v State Indus. dns. Bes, 107 New. R, 11518 (3901 Howsver,
& plaintiff connot being cluims under £x pore Youmg for prospective declaratory or injarciive relief

against state officlaly undesy the state officials have some divect connetion under state Jaw with the

endbreement of the challenged stanstes. Youny, 09 118 & 137 Finy v 8eGhee, 172 118 318, 538230

1899, LA Sraneh NAACE, T4 Fad A 85353,

The connection necessgry to trigger £y parfe Younp "ol be deformined under sisie law
depending oo whether and wnder what clrvumsianess ¢ partiouder defondant has 3 coomention with the
challenged state law.” Znoeck v Srusya, 133 FAJ 984, 956 (Oih Cir, 19981 The connection “must be
foirly divect; 8 gevwralived duty 1o cnfroe sinte low or ponersl supervisery power over the pevsors
responsible for cnforsing the challenged provision will not subjest an official to swit”™ LA County Sor
Asswy Sy, 19 P24 697, 708 (b Chr. 1992), For oxample, when stale low makes sndorcemen of the
challenged siatates the responsibility of state officlals other than the Govemor, nelther the Governoar™s
general executive power 15 see that the laws are fatthfully executed, nor the Governor's pensral
exeoutive power 10 appoint or supervise those other stwie officials, will subjest the Goversmy 1o il
under & pariy Youmg becauss the Governer will not have & sufficiently diregy connention with the
enforcement of the challonged statutes, Homes s Emergongy Nevword v Bush, 335 F3d 937, #45-38
{1 1k O, 2003), Nat ¥ dudubon See'v v Davis, 307 F3d §35, 847 (0% Cle, 2002y Confederated Tribes
& Bondy of Yokome Indion Natfon v Locke, 175 F 34 407, 46%.20 (th Clr, 1999y L AL Hrwwh N44ACH,
T F 3 at B52.53; Shell Qi o, v Noed, 608 P24 208, 211 {Im Ol 1979,

Hecause statutory anforcement powers are created by the Legislature, it iy within the provinee of
the Legisiatiee o doterming which state sgeney or officer will exercise those satwiory enforcemant

powers and by what manner, See 154 Am. Ry 24 Comstinrional Love § 188 (2009 ("the lepisiature bag

consthational power 1o alloeate swxecutive depertmist Dunctions and duties among the offices,

departmens, and sgemcies of sate govermment™) I the Legislature gronts stanwtory enfpreement

.\g?di




nOWERS 10 A Stale agency or officer other then the Governor, the sxerise of those statuiory enforcement
powers by the siate agency or officer i3 not subleet fo the Covemor's direct control unless the
Legisiatre expressly gives the Governor statatory authonity to exercise such conteol. See Xendoll »
Linited States, 37T UK, 424, 610 (1838) (holding that Congress may “npose upon any sxecutive officsr |
arry dary {1 may think proper . .. and in such cases, the dwiy and responsibiity grow out of and ame
sulrest 1o the comrol of the law, and not 1o the direction of the Fresident™g Brows v Barddey, 838
W 2d 816, 623 {(Ky. 1982 CTWiken the Goneral Assambly has placed & function, power or duty in
one place there i 1o suthority in the Governor to move it elsewhere unless the General Assembly gives
him that authority ")

In enacting the medical marfiusns laws, the Legisloture did not pravt stawsiory enforcement

powers 0 the Governor or the Divector of the Department. Rather, the Lepistature granted those powers
o the Administruter of the Division who i responsible for adminisiering and enforging the laws

:gméamimg ihe reglsiration programy. NRE 4534.210; MRS 453A.730; NRES 45334740, The Lepisinture

did not expressly give the Governor or the Divestor statutory swshority to exercise divect controf ower the
Adminisnator's enforcement of those lews, As 2 resull, the Governgr and the Director do nat have 8
sufficiently direct conmeation under sate law with the enfiwcement of the medical marfjuasa Jaws.
Furthermore, oven though the Dirsclor hes general supervisory power ower the Admintsirater under |
MRS Chapter 232, B s the Administrator, net the Director, who i3 responsible for enforeing the medical
martivana laws snder NRE Chaper 453a%  Therefore, becauss the Dirgotr has only geners
stpervlanry posesr over the Administrator and beeause it iz the Adwministrator, not the Director, whe i3

charged by state law with enforcing the medicel mecijvane lows, the Couwt Onds that & in the

} Under NRS 232,320, the Dhector appoints the Adwinistrator whh the consent of the Governer, and
the Direotor admintsters, “through the divisions of the Deparimeny,” the provisions of law “relating o
e functions of the divisions of the Depavtment” Undder NRS 232348, the Adminisintor “fsThall
sdminister the providons of law relating to his or ber division, subject to the adovnistrative
supsrviston of the Divector”
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| Adninisteator who I3 the proper state official 1 sue for Jeclavstory and injunctive velief under

section 1983, Consequently, the Court voncludes that Defendants are enditled 1o judgment a3 2 matter of
v on Pleintiffs foderal constiintionad clalms for decloratory reliel and injunctive rebiel boomuse
Phdntifl hos not sued the proper state official—the Administeator of the Division—who 15 charged by
siate law with enforcing the medical mariiuans laws®

Whun a pletntifl faile 1o sue the proper stete official in 2 section 1983 sction, the distriol count may
permit the pleintil o amend bis complaint 1o add the woper stale official as o party-defondant undess
the proposed amendment would be futile, See Codb v LIS Dep'tr of 8due., 487 F. Supp. 2 1049, 1085
{13 Ming. 2007) A proposed amendment may be desmed fstile i the plainnfl seeks to amend the
conplsint in order to plesd an tmpermissible clatm, Holorow, oo o Eighth Jud Din G, 138 New,
Adv, Op. 42, 302 B30 1H4R, 1IST (3013, ay comrected {Aup. 14, 3013 As disoussed nent, the Qount
finds that PlalatifUs federal constitgionat clolms do not state 8 permissible or sctionable claim on thelr
meeils as a mater of law. Thorefore, the Cowt devdes Plainff loave 1o amend bis complaing o
substitute the Administrator of the Division as the woper state oillivial under soction 1983 b@#&as& such
s proposed smendment would be huile

E. Fourtsenth Amenmbment elaiow,

frs his lsied and founth olaims for relief, Plaintfl slleges thet because “{ajecvss 1o bealtheare and, |
more specifically, medical imaié%ems ropornouardied by a physiclan gre desply rooted i Arnenies’s
history and tradition,” the Due Process Ulauwse revopnizes and protects o subsiantive and fundamental
right 1o acvess healihowre rooommended by 2 physisian. (Compl, $167-79) Plainuifl alleges that the |

regiotey and assosinied spplication process and feos Imposs an wnnecessary, wndie and unreascngile

¥ Recmme Defendants are entitied 1o judgment a3 a matter of law on Plaintlifs foderal sonstitutionsd
claims for money damages and for declaratory and Infumtive relief under section 1983, Flaintff
cannol TRODYEY COSIS U attorney’s fees under 42 US.C. § 1988 apsing Defendants as 2 matter of law.
- Farear v, Hobby, 306 ULS. 103, 108 {1992y, Komuoly v Grohoss, 473 115, 159, 163 {1985}

TN
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burden and barvier on the exercise of ¢ person’s fundanenial ¥l 1o access healthowre sevommended by
a physician in viclation of the Equal Protection Ulawse beeause the regisiry and associated application
process and feer apply only 1o porsone whe segk 1o use medica! martinana for thelr medical condition
bt do ot apply o similarly shuated persons who ssek 19 use any other medical treatment for the seme
medical condition. {Compl, 95 801010

The Court finds that there Is no fundemental right under federal faw 1o use medics! marthans, Ses |
Raich v. Gonralps, S00 F34d 256, 388 (v i, 2007 (holding dhwt “lederal law does not recognies a
fundamental ripht o use medival martiosna preseribed by 2 boensed physiclan to sllevisle exeruciating
pain and humes sulfering ™1™ Moreover, the B gt ésaﬁém% pee of martjuana is sl iHegal at the
fedorat fovel welghs agadngt such use being a fondamental sight under foderal law. See Gomolas »
Reich, B45 U8 1, 1313 (2008), Unived States v Oaldand Carprabis Bavers Coup, $32 118,483, 4%0-
92 {30011 Ay this time, medical wse of murijvana is only an allowable legal option uader stae lnw,
Ariicle 4, Bection 3 of the Nevada if:mg%imﬁm sutes that the Lepislaturs “shall provide by law™ for the
use of medical merijnens by 2 patient for cortaln medival condions and Duther g&mvééég that the
Lepisiature “shall provide by Jaw™ for o “registry of putients, and thelr atisndis, whe wre suthorized ©
use Imedicsd murijuana], © which law eaforcement officers nmy resont 1o varify g clam of authoriation
srat which 1z otherwise corfidentiol” Given that the reglstry I part of Arnticle 4, Scction 38, the Count
st assume thet the velwrs approved this constitutional section becmae of the mgisiny's inclusion

within this zextion.  Thersfore, the Cowt finds tha there s no fundamonal right © use medicdd |

® decard Sacramentn Nowprofit Collective v Holder, SSTF. App'x 680, 683 (8th Cir. 2014) {rejecting
contention that “the Ninth Amendment and the substantive dus provess component of the Fith
Amendmen together protent 3 fundamantal right to “distribute, possess and ase madical camabis’ in
eomphiance with Californt siate law "), Usited Storer v Wilde, 74 F. Supp. 3d 1092, 1685 (WD, Cal,
20143 no cowt 1o date Bas held ta oitizens have a constitutionally fundamental right o use medicsd
23, 20111 (Cthere I8 no secorsd of any vourt decisinn extablishing o federal right 1o marijuana based on
a state medingl marijuans law; rather, courts have found no foderal right 1o acoess o7 wuse marljuana in
the context of stwe medival mastivane lowe ™), @i, 325 F. App™x 549 (b Ui, 20130
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mearijuans withowt the regisivy beogese the votors expressty reguited the Legislatiee © provide by law
for the repistry when they approved Aricle 4, Section 38,

To carry out s consiitutional duty under Arnticle 4, Soction 38, the Legislature eocted the
registration program i NRS Chapter 45334 with the ststed intent © extablish the registry and regulaie
the use of medical marijuana o protect the health, safety snd welfare of the public. AR 453, 2001 Nev.
Stat., ch. 39, preamble, at 383, Nearing on A B 457 before Asyembly Comun. on Judiciary, Tist Leg
{Mev, Apr. 10, 2001); Hearing on A 8 453 before Sen. Cpmm. on Humen Rez. & Forllives, Tist Leg
{Mev. May 30, 2081 I panticulsr, the Legislanue enacted NES 4534.210 which dirncts the Division
1o establish and mudntsin e reglstration program for the Issvance of registration cards w applicants whe
meet the requirements o use medical margjuana, Hecauss the Court nds thet there s no Rmdameniad
right o we medical marfuana, the Count must ophold the Legislature’s stiatutory schome sgeingt
Plaintifs Founteenth Amendment challenge if the statutory stheme i3 rutionsily relaled w » legitimate
state Intovest. See Weshington v Gluckeberg, 331 US, 702, 728 (19975 Faeco v Quill, 521 ULS, 793,
TOR {1097,

tn appiving the ravionab-basis stundard, the Cowrt must romaln mindfa that “fshiste logislation
which has some effeet on individual Hherty or privacy may not be held ineonstitutional simply beeause
g oot finds 8 unnevessary, in whole or in part” Whaten v, Roe, 423 UK, 589, 597 (1977). instend,
“individual States have broad ktitude in experimenting %%% th possible solutions to problems of vitsl local
concern.” & 597-98. For example, in $holen, the United States Supreme Cowrt upheld o New Yok

statute which provided that whenever a “Schedule W7 druy wie preseribad to » pationt, the paiient’s

e, addeess and sge, along with the identity of the proseribed drug and §is dosege, had 1o Bled with
the state depanment of health, Jd Applving the rational-basis stendard, the Supreme Court upheld the

patient-identification statwie hecause it was rationally rolated o the lepitimate state intevest of protecting

the health, safity znd welfire of the publie with regard 1o the disribudion and sbuse of dangerous drugs

31
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for which thers iy both a lowfol and an anlewf! market, & As explained by the Supreme Cown

The New York statute chollenged in this case soprosonts & considered attempt 1o dual with
such & problem fof vital lovs! concernd, B is monifeatdy the produet of an orderly and
vationiad legishatbve devision, B wes recommended by 8 spovially sppoinied commission
which held extersive hearings on the proposed lepisiation, and drew on expericane with
similar programs in other States. Thers surely was nothing enressonadle in the assumption
that the petientddentification roquirement might wid in the enfoscoment of laws designad 1o
minireize the misuse of dangerous drugs. For the requirement could reasonably be expested
o have a deterrent effest on poteatial vinlators ax well a8 fo aid In the detection o
wmyestigation of spreific ingtanoss of apparent shuse. Af the vory loast, 1t would sesm clear
tha the Stee’s vitad ntorest In controiling the distribution of daagerous drags would suppen
& decisinn 10 experinent with new echniques for conteol, L I8 follows that the legisiaturg’s
eractment of the patisnt-identification requirerent was a rensonuble sxerclse of New York's
broad polics powers. The Distriot Court’s Dnding thet the necessity for the roguivermen had
not been proved is noy, therefore, 2 suffiolent reason for holding the statutory reguivement
wnounstitttionad,

& {fontnotes omitied),

In this cave, the Cour fnds that the regisiration progrs v NRE Chapter 4334 is rationally

éfﬁiai&ﬁ 10 the lepitmade stgte interest of protecting the health, safety and welfare of g%’iﬁ publie heoguse
the registeation program serves o leglibmate public proweciion lunction with regaed to the disyribution and
é&&eiﬁﬁﬁ“ of medical mariuans, which Is o widely desired and dangerous drug for which there & both
fawediad andd an unlawlal markel, As approved by the voters, Anicle 4, Section 38 requires the Legisiature

1o establish the registry to allow “law onforcement officers. o verfy o [patieat’s] clsim of

authorizadon” to use medival marbuana, Like the pmient-identification system uphsdd in Whalen, the
rogistey v atlonally related to 2 legitimate public profection Ruotion because the Legistature could
reasonably believe that the regisiry would aid iy the saforcement of Nevada's medics! murijuana Isws,
have a dotorremt offeny on §@imiai violators and assist in the delection or investigation of speuifie
instances of apparent abuse. For axample, the ropistration prograe: stizmps o protes the public agatast
the itlegal distribution snd abuse of medival mariivana because KRS 4334 210{5) stotes in pertinent pant
that the Division may dony an application I “lithe Divislon determines thay the applicany, or the

apphicant’s desipnated privary ooregiver, if spplicable, hag beon convicted of knowingly or inentionally
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- sefling a controlied substange”™

Therefborg, besause the Unrt fHods thet there is no fundarmerntsd right @ use medicad m&z§mm and
beeause the Coun fnds that the registration program in NRS Chapter 4534 fs rationally refoted w the
fegitimmie stale %%%%a:mﬁ of profeciing the health, salfety sod wellise of the public, the Cowrt must uphold
the Legislator’s statutory schome sgalest Plaintiils Fourteenth Amendment challenge.  Acocordingly,
the Coon conthudes that Defendanis are ontitlad o pndgment as & matier of low on Plabatffs federad
eonstitutional clanns that the registration program in NES Chapter 4534 vinlstes the Due Provess and
Equal Protection Clauses of the Fountcenth Amendment,

¥, Filth dmendment clabm,

In his §ifth claim for reliel, Plaintifl slicges that the persons who register W&%ﬁg the Stase under the
medics! nueiivans lnves sve compelied by state law 1o admit that they intond 1o uxe medical mariiuana
and that by making such an admission, they are compelied o incriminste themselves in violation the
privilege apaing selfiporimingtion Iy the Fifth Amendrecnt because they are sdmitting tha they are
sngaging in acty Wepal woder fodersl law, {Compl 97 1081180}

The Court bes examined the D¥vision’s apphication packey, and the Court cannot fiad any vielation
of the Fifth Amendment privilege againg selfinorimination.  The Coont fads thet the Divigion’s
spplication packet doos not reguins any inorimbnatiog sdmissions by opplivants, and the Court finds tha
applicams are not competied 1o ghve any incriminating infrmation. Therelore, the Cowt conchades that
there is no vickation of the Filth Amendment privilege against self-inerbnination,

The Fifth Amendment privilege against selfuncriminstion provides thet noe person “shall be {
sompeled in any orbmingl case to be s wilness apsiost himself™  As 2 geweral nule, the Tifts
Amendment miviiege "not only protocts the individual sgainst being involuntarily called a3 2 witmesg
against hmsell v 8 oriminal prossoution ‘Emi also privileges kim not to snswer oifivial questions put i

Wi i any other proceeding, olvil or erimingl, formal or Informal, whers the answers might Inorimingie |
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him i Futuee orininal procesdings.” LefRowii v Twrley, 414 UK 3G, 7Y {1973 However, the Usited
States Supremae Dowrt hax hold that the Fifth Amendiment privilege does nolapply uniess the individuals
arc, I osome way, “compelled” o make noriminating statsments. Selvetive Serv Sve v Al Pub
Iraeresy Bessarch Grp, 468 UK. BA1, B36-58 (19841 In Selerrive Sery. Sy, the Supreme Cownt held
that idividusis are not “compelied” 10 make disclosures in vickation of the Filth Amendront privitege
when those disclosures are veguired as pant of 2 voleniory applicasion for berefis which the individuels
must e ondy i they want © be considered for the benefits. & In tha case, the Suprems Count
detormined that the Fith Amendmes privilege did not apply whes indbvidosls subimined spolications

for feders! educationnd aid and were required 1o disclose on their spplications whether they weglsiered for

the drafl us reguired by fedesad law, & The Suprame Court sinted that the spplivation’s requirement

that an individus! disclose whether be fullod 1 regisier for the deafl—a federad orimingl offense—did
st viokaie the privileps spainst self-inorirnination because an budividusl “clearly is under ne compulsion
to seck Boancial ald” M st 8570

Rased on Sefecrive Serv. Xpr, Tedoral sppeliate counts have beld that the Pifth Amendmen
privilege does not spply when the govermment asks individualy to distlose potamtially invriminating

information, such sy infonmation about past deng wse, ov questiommizes which the individuals file

| peeause they wart to be considersd for partivipation In povorament programs. Nt ¥ Fed'n of Fed

Employess v. Greenberg, 983 F2d 286, 287, 29083 (DO Ok, 1993 dime. Fed w of Gov'y Emplaverss v

U Dept of Hows, s Urban Dev, 118 P34 786, 790, 79493 (1AL, Ch 1957, Furthermore, at least ong |

federal district coun hay concluded that the Fifth Amendmenm privilege is not imphicated when
individuals apply to participate It the Disirict of Columbia’s modical marijuang program a8 cultivators
or dispersary operators and ave requied o execute affidavits acknowledging that “{ghowing,
distributing, and possessing mariluane in any capacity . . dx a violution of federal Tws” and that the

“law authorizing the Distriets medical marfhuans program will not excuse any registrant from any

BN
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vielation of the federal lnws governing marguana”™ Sifep v Obosns, 810 F Supp. 24 3@";& 3141
(0.0, 20011 As explained by the sowrt

plainiff here Is clearly “under o compulsion 10 seel™ 2 permit 1o grow and self medicsl
marifuann, Althoogh plalsif selics extensively on lewry v Usdied Brates, 383 UL 6, 16
{1949, thay case addrosses w sifustion, unlike here, whore the defondant was sotually
compelied—he faced ceimingl charges for fatlure ™o identify himself™ 2¢ 4 drug purchaser
wnder the relovant tox siatute. Nothing in the District’s modical murijuana laws mpdess
plaintiff 1o apply 1o be o cullivalor or 10 no & disponsary,  Shmpdy pg, ploletifl need not
seek to panticipate in the Distrier’s budding medical munijuans ndustey,

i a3

The Court finds that Novads's madical muriivena registration progeam is & voluntery program and

that notidng in Nevada's medical marijnena laws roguives any person io request, complete or subinil an

spplivation packet or segister with the State, unless the porson volusigrily slects 1o do so. Beoause

Nevada's registration progeams I8 g volustary progeam, the Couwt fiads that the Fiflh Amendrent

| privilege simply does not apply to the registration program because & person 15 nod “compedied” by the

State to paniicipete in the regisiration progrars. Futhermore, the Count finds that even s person makes
the volwuary choles t participate in the registration program and completes the Division™s apphication
packet, the spplication packe: dees pot require the person © make asy incrimiuating sdmizstons showt
past aots which “might tend to shew that bo himsel! had committed & orime” Lefkowitz » Turley, 4 14
LR, I0, 77 {1973} {auoting Uowemalman v, Hircheook, 142 ULB. §47, 362 (1863, Therelore, the Count
concludes that Defendants are entitled to judgment as 2 matier of law o Plalottls federal constinationsd
clabm that the regisiemion program in NRS Chapter 4534 vickues the Fillh Amendment privilege
apainst seif-inorimination,

£, Stetedaw tort elrims.

In Bis first olaim for relied, Plaintif¥ brings a state-daw tort olaim against the Depantesent for fraud
afleging that the Depertment Baoduleatly induced Plalnthl 1o apply and pay fous for the ragistration

sards which were useless in facilitating socess to medical mariivana bevsuss the Depariment knew or

38
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should have known that no dispersaries would be open in Sowthern Novads within the onsevenr period
gcoversd ‘gf:a-jg* the registesiion canls. {(Compl, $1 39510 In Bs scoond claim for relief, Plantiff rings &
state-law tort cladm sgainst the Departroent for anjust enrichimenst alleging that he never oblsined any
benefit from the registeation cards becouse the Depariment never Hicensed any dispensaries during the
pericsd that the roghstration caeds wers valid and st the Deparimeyt unjustly acvepted sod relained his
fees for the registration oards. {Compl 59 58-82.3

in respumse, the Depariment é@ﬁimés thut Plaintlil's siate-law ort clabms for money dumages are |
barred a3 2 mater of faw by the following affirmative defises: (13 the voluntary payment dovirng;
£2)the stangte of Hmbwtions in NEE 111900540 and 3)the Swmue's sw&még& Ity under
NRS 4103241 (Dept’s Mot to Dismiss & 911} The Departnes aleo contends that Plaintiff's state-
law et claims for money dumages fail to state claims wpon which sebief can be gronied because
Plainiit's allegations are not lepally suificient 1o esiablish the cssential elements of fraud or wnust
enwichment, {Dept’s Mot 1o Dlsmiss s B8

The Court finds that Plaintils state-law tont claims for money damages are barnad as & wmatter of
law by the affirmative defense of the State's soversigs imamunity wnder NRS $1.032(1) and Hagblam v,
State Die of Mir. Vel , 93 Nev. 599, 601-04 (1977, Therefore, the Count does not need to address the
ather defenses and objostions raisad in the Department’s mofion to dismiss,

The Stte and fis sgencies and officials acting n thelr official vepacitivs cannet by susd oy state
coust for staie-law tort elatms for money damages unless the lawsail and the type of rolief being sought
are both authoriesd by Neveda law. See drnvsano v Steve, 113 Nev, 5135, 828-24 (1997} Therefore, 88 |
2 general rule, o plaintiff canmot bring 8 stute-daw ton clalm for money damages against the Buae and iis
agencies and offivials suing in thelr official vapecitios except as exprossly suthorized by the Sial's
conditional walver of its soversign immunity in NRS 41031 et soq. Hagblom, 83 Nev. at 60104, The

Legicluture has expressly limiled the Stew's conditional walver of v soversign immusiy in

w3
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RS 41831, which provides in velevan parh:
{Mio sction may be brought under KRS 41031 or agadost s invmnune contrasior or ao
officer oy emploves of the Siate or any of s agporics or paliticel subdivisions whith i
I, Based upon an sl or oosssion of an officer, emploves o brmune confractor,
exoreising due care, in the sxeoution of & siatule or repulation, whether or s such stanse oy
regulation is valid, iF the sotute or regolation has not been declared dnvalld by 2 cowry of
competas jurisdiction]. ]

Linder NER 4103201, the Stote and its spenvies and officials acting in thelr official vapacities are
shyolutely bomune from Hability for state-dew tort claims for money damuoges based on any acts o
emissions in thelr exccution wd sdministrtion of satntery provisions which have ot been dechared
valid by a court of compeient hurisdiction. Haghloe, 95 Nev. a 803-04. In Hagblom, the plaintii?

beought clsims for declaratory relief regarding the validity of » state sgeney’s segulution and also clabms

for money damages based ua the stete sgency's unplementigion of the reguistion, The MNevads Supreme

Court npheld dismissal of the clabms for money damages based on KRS 410331, which the coun
stated “provides Immonity to all individuats implemanting the sew regulation slnce that policy, applied
with due cwve and withom discrimination, had ot been declared invalld by 2 court of competent
jurisdiction” i a1 803,

in this case, the Court finds that Plainiifls ante-daw ton olsims for money damages againt the
Diepgriment aee the exuet types of claims thed the State’s sovercign immunity under KRR 4103311 s |
intended to prohibit because Plainifls claims are promised on alleged sots or smissions by a siste
speney in the execution aod sdministration of the Sue’s medical marijuang huws shich have not been
declared invalid by a count of competent jurisdietion, Therefore, because ﬁsé Lourt fnds tha Plaintiffs
state-baw tort laims for money dameges are barred as 3 metter of law by soversign immunity under
MRS 41031 and Magblom, the Count concludes that the Department s entitled to judgment as a

matter of law on PlaintiPs state-law 1o elpime (b morey demages for Sraud and unjust ensichment.
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DEPARTMENT 32

CASE SUMMARY
CASE NO. A-15-723045-C

John Doe, Plaintiff(s)
VS,
Nevada State of, Defendant(s)

Location: Department 32
Judicial Officer: Bare, Rob
Filed on: 08/13/2015
Cross-Reference Case A723045
Number:

O MO WO WO WO

CASE INFORMATION

Case Type: Other Tort

Case Flags: Appealed to Supreme Court

DATE CASE ASSIGNMENT

Current Case Assignment

Case Number A-15-723045-C
Cowurt Department 32
Date Assigned 08/13/2015
Judicial Officer Bare, Rob
PARTY INFORMATION
Lead Attorneys
Plaintiff Doe, John Hafter, Jacob L., ESQ
Retained
702-405-6700(W)
Defendant Legislature of the 77th Session of the State of Nevada Erdoes, Brenda J.
Retained
7756846830(W)
Nevada Dept of Health & Human Services Anderson, Linda Christine
Retained
702-486-34200W)
Nevada State of
Sandoval, Brian Zunino, LTJG Gregory L.
Retained
2099983871(W)
DATE EVENTS & ORDERS OF THE COURT INDEX
08/13/2015 Complaint
Filed By: Plaintiff Doe, John
Class Action Complaint
08/20/2015 ’ Acceptance of Service
Filed By: Defendant Legislature of the 77th Session of the State of Nevada
Defendant Legislature's Acceptance of Service of Summons and Complaint
08/20/2015 First Amended Complaint
Filed By: Plaintiff Doe, John

First Amended Class Action Complaint 1 Fraud (Against DHHS) 2. Unjust Enrichment
{Against DHHS 3. Viclation of Equal Protection as actionabl under 42 USC 1983 with Respect
to Fees Charged ot Obtain a Regisiration Card (4gainst All Defendants)4. Violation of Equal
Protection as actionable under 42 USC 1953 with Respect to Registration Required to Obtain
a Registration Card (Against All Defendants) 5. Imposition of Non-Uniform and Unequal
Taxation and Assessment in Violation of Article 10, Section 1 of the Nevada Consitution
{Against Defendants Legislature and Sandoval)
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09/01/2015

09/21/2015

09/21/2015

09/23/2015

10/23/2015

10/23/2015

10/26/2015

10/28/2015

11/05/2015

11/05/2015

11/05/2015

11/05/2015

11/09/2015

11/09/2015

DEPARTMENT 32

CASE SUMMARY
CASE NO. A-15-723045-C

Affidavit of Service
Filed By: Plaintiff Doe, John
Affidavit of Service

Second Amended Complaint
Filed By: Plaintiff Doe, John
Second Amended Class Action Complaint

& Motion for Partial Summary Judgment
Filed By: Plaintiff Doe, John
Motion for Partial Summary Judgment and Motion for Preliminary Infjunction

: Stipulation and Order
Filed by: Defendant Nevada State of
Stipndation and Order

Filed By: Defendant Nevada Dept of Health & Human Services
Defendant Department of Health And Human Services' Motion To Dismiss

ol

&+ Motion to Dismiss
Filed By: Defendant Sandoval, Brian
Defendant The Honorable Brian Sandoval's Motion To Dismiss

Filed By: Defendant Legislature of the 77th Session of the State of Nevada
Defendant Legisiature's Motion for Summary Judgment

Minute Order (12:07 PM) (Judicial Officer: Bare, Rob)
Mirute Order Re: Motions for Summary Judgment and Motions to Dismiss

Countermotion For Summary Judgment
Filed By: Plaintiff Doe, John

Plaintiff's Opposition fo Defendant Legisiature's Motion for Summary Judgment AND
Counter-Motion for Summary Judgment on 14th Amendment Claims

Opposition to Motion to Dismiss
Filed By: Plaintiff Doe, John
Opposition to Defendant Department of Health and Human Services' Motion to Dismiss

Opposition to Motion to Dismiss

Filed By: Plaintiff Doe, John
Opposition to Defendant The Honorable Brian Sandoval's Motion to Dismiss

Minute Order (4:27 PM) (Judicial Officer: Bare, Rob)

: Opposition to Motion

Filed By: Defendant Nevada Dept of Health & Human Services
Defendant Department of Health and Human Services' Opposition To Motion For P artial
Swmmary Judgment and Motion For Permanent Injunction

Joinder to Opposition to Motion
Filed by: Defendant Sandoval, Brian
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11/09/2015

11/10/2015

11/16/2015

11/17/2015

11/24/2015

11/30/2015

12/08/2015

12/08/2015

12/08/2015

12/08/2015

12/08/2015

12/08/2015

12/08/2015

01/05/2016

DEPARTMENT 32

CASE SUMMARY
CASE NO. A-15-723045-C

Defendarnt The Honorable Brian Sandoval's Joinder In Defendant Department of Health and
Human Services' Opposition 1o Motion For Partial Summary Judgment and Motion For
Permarnent njunction

Opposition

Filed By: Defendant Legislature of the 77th Session of the State of Nevada

Defendant Legislature's Opposition fo Plaintiff's Motion for Partial Summary Judgment and
Motion for Permanent Injunction

Amended Certificate of Service
Party: Defendant Legislature of the 77th Session of the State of Nevada

Defendant Legislature's Amended Certificate of Service for Its Opposition to Plaintiff's Motion
Jor Partial Summary Judgment and Motion for Permanent Injunction

Reply to Opposition
Filed by: Defendant Nevada Dept of Health & Human Services
Defendant Department of Health and Human Services' Reply To Opposition To Motion To

Dismiss and Opposition To Counter-Motion For Summary Judgment on 14th Amendment
Claims

: Reply to Opposition

Filed by: Defendant Sandoval, Brian

Defendant The Honorable Brian Sandoval's Reply To Plainiiff's Opposition To Motion To
Dismiss

Opposition
Filed By: Defendant Nevada State of

Defendant Legislature's Opposition fo Plaintiff's Counter-Motion for Summary Judgment on
14th Amendment Claims

Reply to Opposition

Filed by: Plaintiff Doe, John

Reply In Support Of Plaintiff's Counter-Motion for Summary Judgment on 14th Amendment
Claims

Motion for Partial Summary Judgment (9:00 AM) (Judicial Officer: Bare, Rob)
Plaintiff's Motion for Partial Summary Judgment and Motion for Preliminary Ijunction

Motion to Dismiss (9:00 AM) (Judicial Officer: Bare, Rob)
Defendarnt The Honorable Brian Sandoval's Motion To Dismiss

Motion to Dismiss (9:00 AM) (Judicial Officer: Bare, Rob)
Defendant Department of Health And Human Services' Motion To Dismiss

Motion for Summary Judgment (9:00 AM) (Judicial Officer: Bare, Rob)
Defendant Legislature's Motion for Summary Judgment

Opposition and Countermotion (9:00 AM) (Judicial Officer: Bare, Rob)
Plaintiff's Opposition fo Defendant Legisiature's Motion for Summary Judgment AND
Counier-Motion for Summary Judgment on 14th Amendment Claims

All Pending Motions (9:00 AM) (Judicial Officer: Bare, Rob)

CANCELED All Pending Motions (9:00 AM) (Judicial Officer: Bare, Rob)
Vacated - Duplicate Entry

: Minute Order (3:00 AM) (Judicial Officer: Bare, Rob)
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CASE SUMMARY
CASE NO. A-15-723045-C

Filed By: Plaintiff Doe, John
Order and Judgment
02/05/2016 Notice of Entry of Order
Filed By: Defendant Legislature of the 77th Session of the State of Nevada
Notice of Entry of Order and Judgment
02/05/20106 Summary Judgment (Judicial Officer: Bare, Rob)
Debtors: John Doe (Plaintiff)
Creditors: Nevada State of (Defendant), Legislature of the 77th Session of the State of Nevada
(Defendant), Nevada Dept of Health & Human Services (Defendant), Brian Sandoval (Defendant)
Judgment: 02/05/2016, Docketed: 02/12/2016
02/22/2016 Notice of Appeal
Filed By: Plaintiff Doe, John
Notice of Appeal
02/22/2016 Case Appeal Statement
Filed By: Plaintiff Doe, John
Appellant's/Plaintiff's Case Appeal Statement
03/09/2016 Status Check (3:00 AM) (Judicial Officer: Bare, Rob)
Status Check: Order
DATE FINANCIAL INFORMATION

Plaintiff Doe, John

Total Charges

Total Payments and Credits
Balance Due as of 2/22/2016
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CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
JOHN DOE, on his own behalf and on behalf of a
class of those similarly situated,
Plaintiff, Case No. A-15-723045-C

Dept. No. XXXII

VS,

STATE OF NEVADA ex rel. THE
LEGISLATURE OF THE 77th SESSION OF THE | ORDER AND JUDGMENT
STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Governor
of the State of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1-100, inclusive,

Defendants.

INTRODUCTION

This case involves several claims under federal and state law relating to the validity and operation
of the provisions of Nevada’s medical marijuana laws which establish the medical marijuana registration
program and prescribe procedures and fees to apply for and obtain a registration card for purposes of
using medical marijuana as authorized by Article 4, Section 38 of the Nevada Constitution and NRS
Chapter 453A. For the reasons explained herein, the Court concludes that the medical marijuana
registration program does not violate the Due Process and Equal Protection Clauses of the Fourteenth
Amendment or the Self-Incrimination Clause of the Fifth Amendment to the United States Constitution.

The Court also concludes that Plaintiff cannot recover on his state-law tort claims.

-1-
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In reaching its conclusions, the Court sympathizes with Plaintiff and other patients who have a
choice to make regarding whether to disclose their identities in order to participate in the registration
program and whether to undergo the steps necessary to apply for and obtain a registration card.
Nevertheless, the judicial branch may not find the registration program unconstitutional “simply because
[it] might question the wisdom or necessity of the provision under scrutiny.” Techrow v. City Council of
N. Las Vegas, 105 Nev. 330, 333 (1989). Indeed, it is well established that “an act should not be
declared void because there may be a difference of opinion as to its wisdom.” Damus v. Clark Cnty., 93
Nev, 512, 518 (1977).

Consequently, the Court may not judge the wisdom or necessily of the registration program
because the Court is not the policy maker. That constitutional function is assigned to the people’s
elected representatives in the Legislature. The Court’s constitutional function is to determine whether
the policy determinations made by the Legislature in the laws governing the registration program result
in any of the constitutional violations alleged in Plaintiff’s complaint. Having found no such
constitutional violations, the Court’s judicial review is at an end, and the Court may not judge the
wisdom or necessity of the registration program because “matters of policy or convenience or right or
justice or hardship or questions of whether the legislation is good or bad are solely matters for
consideration of the legislature and not of the courts.” King v. Bd. of Regents, 65 Nev. 533, 542 (1948).
Therefore, given the Court’s order and judgment in this case, the best avenue of redress is through the
Legislature, not the courts.

PROCEDURAL BACKGROUND

A. Parties and claims.

On August 13, 2015, Plaintiff John Doe filed a class action complaint, on his own behalf and on
behalf of a class of those similarly situated, against Defendants State of Nevada ex rel. the Legislature of

the State of Nevada (Legislature), the Department of Health and Human Services (Department) and the

2-
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Honorable Brian Sandoval in his official capacity as Governor of the State of Nevada (Governor). On
August 20, 2015, Plaintiff filed a first amended class action complaint pursuant to NRCP 15(a), and on
September 21, 20185, Plaintiff filed a second amended class action complaint pursuant to a stipulation
and order approved by the Court on September 23, 2015. In his second amended complaint, Plaintiff
alleges state-law tort claims, federal constitutional claims and a state constitutional claim relating to the
validity and operation of the provisions of Nevada’s medical marijuana laws which establish the
registration program and prescribe procedures and fees to apply for and obtain a registration card.

Plaintiff states that he brought this action under the pseudonym “John Doe” to protect his identity
due to the sensitivity of the issues. (Compl. p.2n.1.)! Plaintiff alleges that he is a resident of the City of
Las Vegas and Clark County, Nevada, that he is a 42-year-old male who has a history of severe migraine
headaches. and associated side effects, such as photophobia and nausea, and that he has tried all the
traditional medical treatments for his migraines but those treatments do not resolve the severe nausea
and other associated side effects of the migraines. (Compl. §§ 1, 11-15.) Plaintiff alieges that his
physician has recommended that he use medical marijuana to treat his migraines and associated side
effects, that Plaintiff has used medical marijuana to treat his migraines and associated side effects and
that medical marijuana has been effective in resolving his migraines and associated side effects when no
other drug has been efficacious. (Compl. |7 16-18.)

Plaintiff alleges that he applied for his registration card from the Department, that he paid various
fees to receive his registration card, that he was issued a registration card that expired one year after its
issuance and that he renewed his registration card. (Compl. Y 22, 24-26.) Plaintiff alleges that when he
applied for his registration card, there were dozens of applications submitted to the Department from
companics that sought to operate medical marijuana dispensaries throughout the State but that Plaintiff

has not been able to access or use medical marijuana, despite having his registration card, because no

' All parenthetical citations are to the Second Amended Complaint,
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dispensaries have opened in Southern Nevada. (Compl. 1923, 27-28.) Plaintiff alleges that, despite the
lack of access to medical marijuana in Southern Nevada, the Department repeatedly took his money and,
in return, issued him multiple registration cards. (Compl. §29.)

In his first claim for relief, Plaintiff brings a state-law tort claim against the Department for fraud
alleging that the Department fraudulently induced Plaintiff to apply and pay fees for the registration
cards which were useless in facilitating access to medical marijuana because the Department knew or
should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. {Compl. €9 39-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. 1Y 58-62.)

In his third and fourth claims for relief, Plaintiff brings federal constitutional claims under the
federal civil rights statute, 42 U.S.C. § 1983, against all Defendants under the Due Process Clause and
Equal Protection Clause of the Fourteenth Amendment. Plaintiff alleges that because “[a]cecess to
healthcare and, more specifically, medical treatments recommended by a physician are deeply rooted in
America's history and tradition,” the Due Process Clause recognizes and protects a substantive and
fundamental right 1o access healthcare recommended by a physician. (Compl. 1§ 67-79.) Plaintiff
alleges that the registry and associated application process and fees impose an unnecessary, undue and
unreasonable burden and barrier on the exercise of a person’s fundamental right to access healthcare
recommended by a physician in violation of the Equal Protection Clause because the registry and
associated application process and fees apply only to persons who seek to use medical marijuana for
their medical condition but do not apply to similarly situated persons who seek to use any other medical

treatment for the same medical condition. (Compl. g 80-101.)
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In his fifth claim for relief, Plaintiff brings a federal constitutional claim under the federal civil
rights statute, 42 U.S.C. § 1983, against all Defendants under the Self-Incrimination Clause of the Fifth
Amendment. Plaintiff alleges that persons who register with the State under the medical marijuana laws
are compelled by state law to admit that they intend to use medical marijuana and that by making such
an admission, they are compelled to incriminate themselves in violation of the privilege against self-
incrimination protected by the Fifth Amendment because they are admitting that they are engaging in
acts illegal under federal law. (Compl. § 104-110.}

Finally, in his sixth claim for relief, Plaintiff brings a state constitutional claim against the
Legislature and the Governor alleging that the fees paid for the registration cards violate the Uniform
and Equal Tax Clause of Article 10, Section 1(1) of the Nevada Constitution, which requires the
Legislature to provide for “a uniform and equal rate of assessment and taxation.” Plaintiff alleges that
the fees paid for the registration cards impose a de facto tax upon persons who seek to use medical
marijuana for their medical condition and that such a tax is non-uniform and unequal in its effect in
violation of the Uniform and Equal Tax Clause because the fees apply only to persons who seek to use
medical marijuana for their medical condition but do not apply to similarly situated persons who seek to
use any other medical treatment for the same medical condition.? (Compl. 9 116-117.)

B. Dispositive motions.

Pursuant to the stipulation and order approved by the Court on September 23, 2015, the parties
established a schedule for filing and briefing dispositive motions. The parties also agreed that if any

party filed a dispositive motion, no metion for class centification would be filed pursuant to NRCP 23(c)

 In his opposition to the Legislature’s motion for summary judgment, Plaintiff conceded that the
Uniform and Equal Tax Clause applies only to property taxes, and Plaintiff requested to strike that
claim from his second amended complaint. (P1.’s Opp’n & Counter-Mot. for Summ. Judgm’t at 47.)
At the hearing, Plaintiff conceded to dismissal of the claim. The Court finds dismissal is appropriate.
Therefore, the Court dismisses Plaintiff’s sixth claim for relief under the Uniform and Equal Tax
Clause and will not discuss it further.
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until the Court enters a written order resolving each such dispositive motion.?

The parties filed and
briefed the following dispositive motions: (1) Plaintiff's motion for partial summary judgment under
NRCP 56 for judgment as a matter of law on his fifth claim for relief alleging violations of the Fifth
Amendment privilege against self-incrimination and Plaintiff’s motion for a permanent injunction based
on that claim; (2) Plaintiff’s counter-motion for summary judgment under NRCP 56 for judgment as a
matter of law on his third and fourth claims for relief alleging violations of due process and equal
protection under the Fourteenth Amendment; (3)the Department’s motion to dismiss under
NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; (4) the Governor’s motion
1o dismiss under NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; and (5) the
Legislature’s motion for summary judgment under NRCP 56 for judgment as a matter of law on all
causes of action and claims for relief alleged in Plaintiff"s complaini.

On December 8, 2015, the Court held a hearing on the parties’ dispositive motions, and the
following counsel appeared on behalf of the parties at the hearing: Jacob L. Hafter, Esq, of
HAFTERLAW, LLC, appeared on behalf of Plaintiff John Doe; Linda C. Anderson, Esq., Chief Deputy
Attorney General, appeared on behalf of Defendant State of Nevada ex rel. the Department; Gregory L.
Zunino, Esq., Chief Deputy Attorney General, appeared on behalf of Defendant State of Nevada ex rel.

the Governor; and Kevin C. Powers, Esq., Chief Litigation Counsel, Legislative Counsel Bureau, Legal

Division, appeared on behalf of Defendant State of Nevada ex rel. the Legislature.

> It is well established that a district court may rule on dispositive motions before a class certification
motion in order “to protect both the parties and the court from needless and costly further litigation.”
Wright v. Schock, 742 F.2d 541, 544 (9th Cir. 1984); Ressler v. Clay Cnty., 375 S.W.3d 132, 137-38
{Mo. Ct. App. 2012) (“Since the Ninth Circuit’s decision in Schock, numerous other federal courts
have held similarly, or have implicitly agreed with the rule of allowing dispositive proceedings as to
individual claims prior to determination of certification.”); Christensen v. Kiewit-Murdock Inv. Corp.,
815 F.2d 206, 214 (2d Cir. 1987) (holding that it is within a district court’s discretion to reserve
decision on a class certification motion pending disposition of a motion to dismiss).
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In their dispositive motions, the parties have presented the Court with both motions to dismiss
under NRCP 12(b)(5) and motions for summary judgment under NRCP 56. As a general rule, the
standards for deciding motions to dismiss under NRCP 12(b)(5) are different from the standards for
deciding motions for summary judgment under NRCP 56. See Witherow v. State Bd of Parole
Comm'rs, 123 Nev, 305, 307-08 (2007). However, when a district court reviews a motion to dismiss
under NRCP 12(b)(5) and “matters outside the pleading(s] are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56.”
NRCP i2(b). In other words, “when the court considers matters outside the pleadings, the court must
treat the motion as one for summary judgment.” Witherow, 123 Nev. at 307,

In this case, Plaintiff presented matters outside the pleadings by attaching a copy of the Nevada
Division of Public and Behavioral Health Medical Marijuana Cardholder Application Packet
(application packet) as an exhibit to his motions for summary judgment and his oppositions to the
motions to dismiss. No party objected to the Court considering the application packet in reviewing the
motions to dismiss. Therefore, because matters outside the pleadings were presented to and not
excluded by the Court in reviewing the motions to dismiss, the Court must treat the motions to dismiss
as motions for summary judgment. Witherow, 123 Nev. at 307-08.

Accordingly, having considered the pleadings, documents and exhibits in this case and having
received the arguments of counsel for the parties, the Court rules on the dispositive motions as follows:
(1) the Court denies Plaintiff’s motion for partial summary judgment, motion for permanent injunction
and counter-motion for summary judgment; (2) the Court grants the Department’s motion to dismiss
which is being treated as a motion for summary judgment; (3) the Court grants the Governor’s motion to
dismiss which is being treated as a motion for summary judgment; and (4)the Court grants the
Legislature’s motion for summary judgment. Having considered all causes of action and claims for

relief alleged in Plaintiff’s second amended complaint on the parties’ dispositive motions, the Court
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concludes that all Defendants are entitled to judgment as a matter of law on all such causes of action and
claims for relief, and the Court enters final judgment in favor of all Defendants. Because the Court
enters final judgment in favor of all Defendants, the issue of class certification is moot, and the Court is
not required to determine whether this action can be maintained as a class action under NRCP 23(¢).
Based on the Court’s resolution of the dispositive motions, the Court enters the following findings of
fact, conclusions of law and order and judgment pursuant to NRCP 52, 56 and 58.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. History and overview of Nevada’s medical marijuana laws.

In 2000, Nevada’s voters approved a constitutional initiative adding Article 4, Section 38 to the
Nevada Constitution which directs the Legislature to provide by law for the use of medical marijuana
recommended by a physician for the treatment and alleviation of certain chronic or debilitating medical
conditions. In full, Article 4, Section 38 provides:

1. The legislature shall provide by law for:

(a) The use by a patient, upon the advice of his physician, of a plant of the genus Cannabis for
the treatment or alleviation of cancer, glaucoma, acquired immunodeficiency syndrome; severe,
persistent nausea of cachexia resulting from these or other chronic or debilitating medical
conditions; epilepsy and other disorders characterized by seizure; multiple sclerosis and other
disorders characterized by muscular spasticity; or other conditions approved pursuant to law for
such treatment.

{b) Restriction of the medical use of the plant by a minor to require diagnosis and written
authorization by a physician, parental consent, and parental control of the acquisition and use of
the plant.

{¢) Protection of the plant and property related to its use from forfeiture except upon
conviction or plea of guilty or nolo contendere for possession or use not authorized by or pursuant
to this section.

(d) A registry of patients, and their attendants, who are authorized to use the plant for a
medical purpose, to which law enforcement officers may resort to verify a claim of authorization
and which is otherwise confidential.

(¢) Authorization of appropriate methods for supply of the plant to patients authorized to use it.

2. This section does not:

(a) Authorize the use or possession of the plant for a purpose other than medical or use for a
medical purpose in public.

(b) Require reimbursement by an insurer for medical use of the plant or accommodation of
medical use in a place of employment.
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According to the ballot materials presented to the voters, “[t}he initiative is an atiempt to balance
the needs of patients with the concerns of society about marijuana use.” State of Nevada Ballot
Questions 2000, Question No. 9 (Nev. Sec’y of State). As part of that balance, the voters were told that
*“[a] confidential registry of authorized users shall be created and available to law enforcement agencies
to verify a claim of authorization,” and that with such “safeguards included to protect the concerns of
society, this proposal can make a difference in the lives of thousands of persons suffering from these
serious illnesses.” Id.

Considering the plain language of the initiative in conjunction with the information provided to
the voters, the Court finds that the drafters and voters intended for the registry to operate as a central
component of the initiative because when they authorized a patient’s use of medical marijuana upon the
recommendation of a physician, they also made the use of medical marijuana expressly subject to the
initiative’s provisions regarding the patient registry. Furthermore, under well-established rules of
constitutional construction, the constitutional provisions regarding the patient’s right to use medical
marijuana stand on equal footing with the constitutional provisions regarding the patient registry, and
none of the constitutional provisions take precedence over nor exist independently of the other
constitutional provisions. See Nevadans for Nev. v. Beers, 122 Nev. 930, 944 (2006). Rather, each
constitutional provision of the initiative must be read together as a whole, so as to give effect to and
harmonize each provision in pari materia or in conjunction with each other provision. Nevadans for
Nev., 122 Nev. at 944 (“The Nevada Constitution should be read as a whole, so as to give effect to and
harmonize each provision.”); Stafe of Nev. Employees Ass'n v. Lau, 110 Nev. 715, 718 (1994) (stating
that when interpreting constitutional provisions “it is necessary to use canons of ¢onstruction, and to
give effect to all controlling legal provision(s] in pari materia.™).

Reading the constitutional provisions of the initiative together as a whole, the Court finds that the

initiative was not intended to create an unconditional or absolute right to use medical marijuana upon the
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recommendation of a physician. To the contrary, the Court finds that the initiative was drafted to
impose conditions and restrictions on the use of medical marijuana recommended by a physician in
order to safeguard the concerns of society about marijuana use. To this end, the initiative expressly
directs the Legislature to provide by law for: (1) “[a] registry of patients, and their attendants, who are
authorized to use the plant for a medical purpose, to which law enforcement officers may resort to verify
a claim of authorization and which is otherwise confidential”; and (2) “[aJuthorization of appropriate
methods for supply of the plant to patients authorized to use it.” Nev. Const. art. 4, § 38(1). Thus, the
Court finds that although the initiative directs the Legislature to provide by law for the use of medical
marijuana recommended by a physician, it invests the Legislature with the power to determine, as a
matter of public policy, the appropriate methods to implement and carry out the conditions and
restrictions on the use of medical marijuana authorized by the initiative.

In 2001, the Legislature exercised its power under the initiative by passing A.B. 453 which
established Nevada’s laws, codified in NRS Chapter 453A, regulating the use of medical marijuana.
A.B. 453, 2001 Nev. Stat., ch. 592, §§ 2-33, at 3053-66. As required by the initiative, the Legislature
created a registry of patients, and their attendants, who are authorized to use medical marijuana and
established procedures for a person to apply for a registration card that identifies the person as exempt
from state prosecution for engaging in the medical use of marijuana in accordance with law. /d

The Legislature modeled Nevada’s laws governing the registration program on the Oregon
Medical Marijuana Act of 1999 (Oregon Act). Hearing on A.B. 453 before Assembly Comm. on
Judiciary, 71st Leg. (Nev. Apr. 10, 2001). Since the Oregon Act’s enactment in 1999, it has authorized
only persons holding a valid registration card to use medical marijuana. See 1999 Or. Laws, ch. 4, §4 &
ch. 825, § 2 (enmacting Or. Rev. Stat. § 475.309);, Emerald Steel Fabricators v. Bureau of Labor &
Indus., 230 P.3d 518, 519 (Or. 2010) (“The Oregon Medical Marijuana Act authorizes persons holding a

registry identification card to use marijuana for medical purposes.”).
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During hearings in the Nevada Assembly on A.B.453, the bill's primary sponsor,
Assemblywoman Giunchigliani, testified that “[tlhe Oregon model would be adopted regarding
registered cardholders being allowed to have a certain number of plants and quantity of useable
marijuana,” and that “[flollowing the Oregon model was a good choice.” Hearing on A.B. 433 before
Assembly Comm. on Judiciary, 71st Leg. (Nev. Apr. 12, 2001). She also testified that the registration
program “maintained the safety and integrity of the measure the [voters] signed.” Hearing on A.B. 453
before Assembly Comm. on Judiciary, 71st Leg. (Nev. Apr. 10, 2001). Before the bill was passed by the
Assembly, Ms. Giunchigliani stated to the body that “I think the public knew very well what they voting
on and recognized that under extreme medical conditions, they supported the issue of a registry card and
allowing an individual to have access to this.” Assembly Daily Journal, 71st Leg., at 41 (Nev. May 23,
2001). During hearings in the Nevada Senate, Ms. Giunchigliani emphasized that “only those who are
registered are eligible for the program.” Hearing on A.B. 453 before Sen. Comm. on Human Res. &
Facilities, 71st Leg. (Nev. June 3, 2001).

When the Legislature passed A.B. 453, it explained in the preamble that it intended for the bill to
“carry out the will of the people of this state and to regulate the health, medical practices and well-being
of those people in a manner that respects their personal decisions concerning the relief of suffering
through the medical use of marijuana.” A.B.453, 2001 Nev. Stat, ch. 592, preamble, at 3053.
However, the Legislature also explained that it was enacting the registration program because “[m]any
residents of this state have suffered the negative consequences of abuse of and addiction 10 marijuana,
and it is important for the legislature to ensure that the program established for the distribution and
medical use of marijuana is designed in such a manner as not to harm the residents of this state by
contributing to the general abuse of and addiction to marijuana.” Id Thus, like the drafiers of the
initiative, the Legislature intended for A.B. 453 to balance the needs of patients with the concems of

society about marijuana use. To achieve that balance, the Legislature made a patient’s use of medical
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marijuana expressly subject to the medical marijuana laws regulating a patient’s participation in the
registration program. A.B. 453, 2001 Nev. Stat., ch. 592, §§ 2-33, at 3053-66.

As enacted in 2001, the medical marijuana laws provided that holders of valid registration cards
were not allowed to possess, deliver or produce, at any one time, more than: (1) one ounce of usable
marijuana; (2) three mature marijuana plants; and (3) four immature marijuana plants. A.B. 453, 2001
Nev. Stat., ch. 592, § 17, at 3055-56 (enacting NRS 453A.200). At the time, the Department of
Agriculture was charged with administering and enforcing the laws governing the registry and
registration cards. Jd. § 19, at 3056-57 (enacting NRS 453A.210). However, the Department of
Agriculture was not authorized by A.B. 453 to impose fees to carry out the registration program.

In 2003, the Legislature authorized the Department of Agriculture to impose fees io defray the
costs of servicing the registration program, but the Legislature capped the fees at $50 for obtaining an
application for a registration card and $150 for processing and issuing a registration card. 2003 Nev.
Stat., ch. 281, § 8, at 1434-35 (amending NRS 453A.740). When the Legislature authorized the fees in
2003, the Acting Director of the Department of Agriculture, Don Henderson, testified regarding the need
for the fees to defray the costs of servicing the registration program:

Mr. Henderson explained that during the 2001 session the Legisiature had implemented the

Nevada Medical Marijuana Program without fee authority, The Department of Agriculture

had taken direction from the Legislature and started the program in October 2001.

Mr. Henderson stated it had been a successful program with approximately 300 participants.

After one and a half years in the program, the Department had discovered a number of issues

that needed revising. The program also generated an expense o the Department.

In A.B. 503 some technical amendments had been proposed to the bill... A.B. 503 had

passed through Committee, appeared to be doing well, and then died on the Floor.

Mr. Henderson requested that if there was an interest, there were three key provisions in

A.B. 503 that the Commitiee might add to A.B. 130.... Section 12 of A.B. 503 would

establish the fee authority for the Department of Agriculture 1o recover administrative costs

Jor this program.

Mr. Henderson commented that the Department could probably handle the technical issues

involved with the Medical Marijuana Program; however, the Department would be unable to
continue 1o service the program if fee authority was not granted.
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Hearing on A.B. 130 before Assembly Comm. on Ways & Means, 72d Leg. (Nev. May 12, 2003)
(emphasis added).

In 2009, the Legislature transferred administration and enforcement of the registration program to
the Health Division of the Department of Health and Human Services. 2009 Nev. Stat., ch. 170, at 617-
28. The Administrator of the Division is the state officer who is charged with administering and
enforcing the laws governing the registration program, subject to the administrative supervision of the
Director of the Department.  NRS 232.320; NRS 232.340; NRS453A.210; NRS 453A.730;
NRS 453A.740. In 2013, the Legislature changed the name of the Health Division to the Division of
Public and Behavioral Health (Division). 2013 Nev. Stat, ch. 489, §127, at 3062 (amending
NRS 453A.090).

Also in 2013, the Legislature substantially revised the medical marijuana laws. 2013 Nev. Stat,,
ch. 547, at 3700-26. Under the 2013 revisions, the Legislature authorized the operation of medical
marijuana dispensaries that must register with the Division to sell or dispense medical marijuana to
holders of valid registration cards. J/d. §§ 3-23, at 3700-24. The Legislature also provided that holders
of valid registration cards are not allowed to possess, deliver or produce, at any one time, more than:
(1) two and one-half ounces of usable marijuana in any one 14-day period; (2) twelve marijuana plants,
irrespective of whether the marijuana plants are mature or immature; and (3) a maximum allowable
quantity of edible marijuana products and marijuana-infused products as established by regulation of the
Division. /d § 22, at 3716-17 (amending NRS 453A.200). In addition, the Legislature provided that
after a medical marijuana dispensary opens in the county of residence of the holder of a valid
registration card, the holder or his or her primary caregiver are not authorized to cultivate, grow or
produce marijuana unless one of the following exceptions apply:

{1) The holder or his or her primary caregiver was cultivating, growing or preducing

marijuana in accordance with NRS Chapter 453 A on or before July 1, 2013;

(2) All the medical marijuana dispensaries in the county of residence of the holder or his
or her primary caregiver close or are unable to supply the quantity or strain of marijuana
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necessary for the medical use of the patient to treat his or her specific medical condition;
(3) Because of illness or lack of transportation, the holder and his or her primary
caregiver are unable reasonably to travel to a medical marijuana dispensary; or
(4) No medical marijuana dispensary was operating within 25 miles of the residence of

the holder at the time he or she first applied for his or her registration card.
Id § 22, at 3716-17 (amending NRS 453A.200).

In the 2013 revisions, the Legislature also reduced the maximum fees chargeable by the Division
to $25 for obtaining an application for a registration card and $75 for processing and issuing a
registration card. Jd § 24, at 3725 (amending NRS 453A.740). By regulation, the Administrator of the
Division has set the fees at the maximum amounts allowed by law. NAC 453A.140.°

In 2015, the Legislature enacted further revisions to the medical marijuana laws that became
effective before Plaintiff filed his original complaint on August 13, 2015. See 2015 Nev. Stat., ch. 401,
§§ 29-34, at 2264-69 (effective July 1, 2015); 2015 Nev. Stat., ch. 495, §§ 1-3, at 2985-87 (effective
June 9, 2015, with certain exceptions not relevant here); 2015 Nev. Stat,, ch. 506, §§ 11-36, at 3091-
3110 (effective July 1, 2015). As a general rule, when courts evaluate a facial constitutional claim, they
ordinarily review the facial validity of the challenged statute “as it now stands, not as it once did.” Hall
v. Beals, 396 U.S. 45, 48 (1969); Fusari v. Steinberg, 419 U.8. 379, 379-87 (1975); Princeion Univ. v.
Schmid, 455 U.S, 100, 103 (1982). Consequently, it is usually the current version of the challenged
statute that is applicable to a facial constitutional claim. See, e.g., Deja Vu Showgirls of Las Vegas v.
Nev. Dep't of Taxation, 130 Nev. Adv. Op. 73, 334 P.3d 392, 395.96 (2014) (reviewing the most

recently amended version of the challenged statute in a facial constitutional claim, including statutory

amendments made after the complaint was filed). Therefore, because the 2015 version is the current

* All citations to the Division’s regulations codified in NAC Chapter 453A are to the version that
became effective on April 1, 2014. On December 18, 2015, the Division proposed amendments to its
regulations. See Proposed Regulation of Div. of Pub. and Behav't Health of Dep't of Health and
Human Servs., L.CB File No. R148-15 (Dec. 18, 2015). However, those proposed amendments will
not become effective until the Division completes the regulation-making process prescribed by the
Nevada Administrative Procedure Act in NRS Chapter 233B. Therefore, those proposed amendments
are not relevant to the Court’s disposition of this matter.
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version of the medical marijuana laws and because the 2015 version was in effect when Plaintiff filed
his original complaint, the Court will apply the 2015 version of the medical marijuana laws when
reviewing Plaintiff’s facial constitutional claims.’

To apply for a registration card under the medical marijuana laws, an applicant must pay a fee of
$25 to obtain an application packet from the Division. NRS 453A.740; NAC 453A.140(1). To
complete the application packet, the applicant must provide certain identification, background and health
information and submit certain verifying documentation to the Division, including: (1) the name,
address, telephone number, social security number and date of birth of the applicant; {2) proof that the
applicant is a resident of Nevada, including, without limitation, a photocopy of a driver’s license or
identification card issued by the Department of Motor Vehicles; (3} the name, address and telephone
number of the applicant’s attending physician; (4) a written statement signed by the applicant’s
attending physician stating that the applicant has been diagnosed with a chronic or debilitating medical
condition, the medical use of marijuana may mitigate the symptoms or effects of that condition and the
attending physician has explained the possible risks and benefits of the medical use of marijuana; (5} if
the applicant elects to designate a primary caregiver, the name, address, telephone number and social
security number of the designated primary caregiver and a written statement signed by the applicant’s
attending physician approving of the designation of the primary caregiver; and (6) a written statement
signed by the applicant’s attending physician verifying that the attending physician was presented with
photographic identification of the applicant and any designated primary caregiver and that the applicant
and any designated primary caregiver are the persons named in the application. NRS 453A.210(2);

NAC 453A.100(1).

* Under the 2015 version of the medical marijuana laws, there are specific provisions that apply only to
applicants who are minors and to their custodial parents or legal guardians. Because Plaintiff is not a
minor and because Plaintiff does not allege that he is a custodial parent or legal guardian of an
applicant who is a minor, the Court does not need to discuss those specific provisions.
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In addition, the applicant must sign an acknowledgment form and a medical marijuana program
waiver and liability release form that are prescribed by the Division, and the applicant must provide any
information required by the Department of Motor Vehicles which prepares and issues the registration
card if the application is approved by the Division. NRS453A.740(1); NAC 453A.100(1);
NAC 453A.110(1).

The applicant also must submit to the Division any information required by the Central Repository
for Nevada Records of Criminal History (Central Repository) to determine the criminal history of the
applicant and any designated primary caregiver. NRS 453A.210(4); NAC 453A.100(1)-(2). The
Division must submit a copy of the application 1o the Central Repository which must report to the
Division its findings as to the criminal history of the applicant and any designated primary caregiver
within 15 days after receiving a copy of the application. NRS 453A.210(4); NAC 453A.100(2). The
Division may deny the application if the applicant and any designated primary caregiver has been
convicted of knowingly or intentionally selling a controlled substance. NRS 453A.210(5).

The Division also must submit a copy of the application to the State Board of Medical Examiners,
if the attending physician is licensed to practice medicine under NRS Chapter 630, or the State Board of
Osteopathic Medicine, if the attending physician is licensed to practice osteopathic medicine under NRS
Chapter 633. NRS 453A.210(4). Within 15 days after receiving a copy of the application, the licensing
board must report to the Division its findings as to whether the attending physician is licensed to
practice medicine in this State and whether the attending physician is in good standing.
NRS 453A.210(4). The Division may deny the application if the attending physician is not licensed to
practice medicine in this State or is not in good standing. NRS 453A.210(5).

The Division also may deny the application if: (1) the applicant fails to provide the information
required to cstablish the applicant’s chronic or debilitating medical condition or document the

applicant’s consultation with an attending physician regarding the medical use of marijuana in
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connection with that condition; (2)the applicant fails to comply with regulations adopted by the
Division; (3) the Division determines that the information provided by the applicant was falsified;
(4) the Division has prohibited the applicant from obtaining or using a registration card under
NRS 453A.300(2) because the Division has determined that the applicant has willfully violated a
provision of NRS Chapter 453A or any regulation adopted by the Division to carry out that chapter; or
(5) the Division determines that the applicant or the applicant’s designated primary caregiver has had a
registration card revoked pursuant to NRS 453A.225, NRS 453A.210(5).

If the Division approves the application, the applicant must pay a fee of $75 for the processing and
issuance of the registration card. NRS 453A.740; NAC 453A.140(2). The applicant also must pay any
fee authorized by NRS 483.810 to 483.890, inclusive, that is charged for the issuance of an identification
card by the Department of Motor Vehicles. NRS 453A.740; NAC 453A.110(1). The registration card is
valid for a period of | year, and it may be renewed in accordance with the regulations adopted by the
Division and the payment of a fee of $75 for the processing and issuance of the renewed registration
card and any fee authorized by NRS 483.810 to 483.890, inclusive, that is charged for the issuance of an
identification card by the Department of Motor Vehicles. NRS 433A.220(5); NRS 453A.740;
NAC 453A.110(1); NAC 453A.130; NAC 453A.140(2).

Finally, the medical marijuana laws require the Division to protect the confidentiality of
information, documents and communications provided to the Division by applicants and information
that is part of the registration program as follows:

1. Except as otherwise provided in this section, NRS 239.01 15 and subsection 4 of NRS
453A.210, the Division shall not disclose:

(a) The contents of any tool used by the Division to evaluate an applicant or its affiliate.

{b) Any information, documents or communications provided to the Division by an
applicant or its affiliate pursuant to the provisions of this chapter, without the prior written
consent of the applicant or affiliate or pursuant to a lawful court order after timely notice of
the proceedings has been given to the applicant or affiliate.

(c} The name or any other identifying information of:

(1) An attending physician; or
(2) A person who has applied for or to whom the Division or its designee has issued a
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registry identification card or letter of approval.

= Except as otherwise provided in NRS 239.0113, the items of information described in this

subsection are confidential, not subject to subpoena or discovery and not subject to

inspection by the general public.

2. Notwithsianding the provisions of subsection 1, the Division or its designee may
release the name and other identifying information of a person to whom the Division or its
designee has issued a registry identification card or letter of approval to:

(a) Authorized employees of the Division or its designee as necessary to perform official
duties of the Division; and

{b) Authorized employees of state and local law enforcement agencies, only as necessary
to verify that a person is the lawful holder of a registry identification card or letter of
approval issued to him or her pursuant to NRS 453A.220 or 453A.250.

NRS 453A.700 (2015). With this history and overview of Nevada’s medical marijuana laws in mind,
the Court will address each of Plaintiff’s remaining claims for relief.

B. Standards of review,

As discussed previously, Plaintiff and the Legislature have filed motions for summary judgment,
and the Department and the Governor have filed motions to dismiss which the Court must treat as
motions for summary judgment under NRCP 12(b) because matters outside the pleadings were
presented to and not excluded by the Court. See Witherow v. State Bd. of Parole Comm'rs, 123 Nev,
305, 307-08 (2007). Therefore, the standards of review that apply to motions for summary judgment
govern the parties’ dispositive motions. fd.

A party is entitled to summary judgment under NRCP 56 when the allegations in the pleadings
and evidence in the record “demonstrate that no genuine issue of material fact exists, and the moving
party is entitled to judgment as a matter of law.” Wood v. Safeway, 121 Nev. 724, 731 (2005). The
purpose of granting summary judgment “is to avoid a needless trial when an appropriate showing is
made in advance that there is no genuine issue of fact to be tried, and the movant is entitled to judgment
as a matter of law.” McDonald v. D.P. Alexander, 121 Nev. 812, 815 (2005) (quoting Coray v. Hom, 80
Nev. 39, 40-41 (1964)).

A party is also entitled to summary judgment when the claims against the party are barred as a
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matter of law by one or more affirmative defenses. See Williams v. Cottonwood Cove Dev., 96 Nev.
857, 860-61 (1980). An affirmative defense is a legal argument or assertion of fact that, if true, prohibits
prosecution of the claims against the party even if all allegations in the complaint are true. Douglas
Disposal v. Wee Haul, 123 Nev, 552, 557-58 (2007). Such affirmative defenses include the statute of
limitations and sovereign immunity. See NRCP 8(c); Boulder City v. Boulder Excavating, 124 Nev.
749, 754-55 (2008); Kellar v. Snowden, 87 Nev. 488, 491-92 (1971).

In addition, as a general rule, when the plaintiff pleads claims that a state statute is
unconstitutional, the plaintiff’s claims present only issues of law which are matiers purely for the Court
to decide and which may be decided on summary judgment where no genuine issues of material fact
exist and the record is adequate for consideration of the constitutional issues presented. See Flamingo
Paradise Gaming v. Chanos, 125 Nev. 502, 506-09 (2009) (affirming district court’s summary judgment
regarding constitutionality of a statute and stating that “[t]he determination of whether a statute is
constitutional is a question of law.”); Collins v. Union Fed Sav. & Loan, 99 Nev. 284, 294.95 (1983)
(holding that a constitutional claim may be decided on summary judgment where no genuine issues of
material fact exist and the record is adequate for consideration of the constitutional issues presented).

Finally, in reviewing the constitutionality of statutes, the Court must presume the statutes are
constitutional, and “[i]Jn case of doubt, every possible presumption will be made in favor of the
constitutionality of a statute, and courts will interfere only when the Constitution is clearly violated.”
List v. Whisler, 99 Nev. 133, 137 (1983). The presumption places a heavy burden on the challenger to
make “a clear showing that the statute is unconstitutional.” fd at 138. As a result, the Court must not
invalidate a statute on constitutional grounds unless the statute’s invalidity appears “beyond a reasonable
doubt.” Cauble v. Beemer, 64 Nev. 77, 101 (1947); State ex rel. Lewis v. Doron, 5 Nev. 399, 408 (1870)
(“[Elvery statute is to be upheld, unless plainly and without reasonable doubt in conflict with the

Constitution.”). Furthermore, it is a fundamental rule of constitutional review that “the judiciary will not
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declare an act void because it disagrees with the wisdom of the Legislature.” Anthony v. State, 94 Nev.
337, 341 (1978). Thus, in reviewing the constitutionality of statutes, the Court must not be concerned
with the wisdom or policy of the statutes because “[q]uestions relating to the policy, wisdom, and
expediency of the law are for the people’s representatives in the legislature assembled, and not for the
courts to determine.” Worthington v. Dist. Ct., 37 Nev. 212, 244 (1914).

C. Federal constitutional claims for money damages.

In his third, fourth and fifth claims for relief, Plaintiff asks for money damages on his federal
constitutional claims under 42 U.S.C. § 1983 (section 1983} against the State of Nevada ex rel. the
Legislature, the Department and the Governor acting in his official capacity. (Compl. §§ 90, 102, 113.)
The Court finds that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal
constitutional claims for money damages because the State and its agencies and officials acting in their
official capacities are absolutely immune from Hability for money damages under section 1983,

To seck redress for an alleged violation of federal constitutional rights, a plaintiff must bring an
action under the federal civil rights statutes codified in section 1983. Arpin v. Sama Clara Valley
Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001) (“[A] litigant complaining of a violation of a
constitutional right does not have a direct cause of action under the United States Constitution but must
utilize 42 U.8.C. § 1983.”). A civil rights action under section 1983 “must meet federal standards even
if brought in state court.” Madera v. State Indus. Ins. Sys., 114 Nev. 253, 259 (1998); Will v. Mich.
Dep't of State Police, 491 U.S. 58, 66 (1989).

The United States Supreme Court has held that states and their officials acting in their official
capacities are not “persons” who are subject to suit under section 1983 and they may not be sued in state
courts for money damages under the federal civil rights statutes. Wilf, 491 U.S. at 62-71. Based on
Will, the Nevada Supreme Court has held that state agencies and entities also are not “persons”™ who are

subject to suit under section 1983 and they likewise may not be sued in state courts for money damages
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under the federal civil rights statutes. Cuzze v. Univ. & Cmey. Coll. Sys., 123 Nev. 598, 6035 (2007)
(*The State of Nevada is not a ‘person’ for § 1983 purposes, and respondents are state entities. Thus,
respondents cannot be sued under § 1983.” (footnotes omitted)); N. Nev. Ass'n Injured Workers v, State
Indus. Ins. Sys., 107 Nev. 108, 114-15 (1991) (“Because SIIS is a state agency, appellants’ cause of
action has failed to state a claim under the federal civil rights statutes against S1IS. The same must be
said for SIIS’s officers and employees to the extent the cause of action seeks to impose liability for
actions properly attributable to their official capacities.”). Therefore, when a plaintiff*s complaint
alleges federal constitutional claims under section 1983 and asks for money damages from the State and
its agencies and officials acting in their official capacities, “the complaint fails to state an actionable
claim.” N. Nev. Ass'n Injured Workers, 107 Nev. at 114,

In his briefing, Plaintiff conceded that he cannot seek money damages under section 1983 against
the State, the Legislature and the Governor acting in his official capacity. (PL’s Opp’n & Counter-Mot.
for Summ. Judgm’t at 8 (*“Plaintiff is not seeking monetary damages from the Legislature under these
claims.”)}); (PL.’s Opp’'n to Gov.’s Mot. 1o Dismiss at 4 (*This case does not seek money from the
Governor[.]”)) Nevertheless, Plaintiff argues that the Department is “analogous to a municipality, not
the State, allowing {the Department] to be held liable [for money damages| for purposes of § 1983.”
(PL.’s Opp'n & Counter-Mot. for Summ. Judgm’t at 6.) To support his argument, Plaintiff contends that
the recovery of money damages against the Department would not affect the state treasury because
*[w]hile DHHS received funding from the State’s general fund, no state funds are used to fund the
marijuana program within DHHS.” id

The Court finds that the Department is not analogous to a municipality. Rather, based on the
Department’s treatment under state law, the Court finds that the Department is a state agency under all
the factors considered by courts in civil rights action under section 1983, To determine whether an

entity is a state agency for purposes of a civil rights action, courts first consider whether “a judgment
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against the entity named as a defendant would impact the state treasury.” Austin v. State Indus. Ins. Sys.,
939 F.2d 676, 678 (9th Cir. 1991). If a court determines that a judgment against the entity would impact
the state treasury, the entity is deemed a state agency as a matter of law, and it is absolutely immune
from liability for money damages under section 1983 as a matter of law. /d at 679 (“a determination
that a judgment necessarily would have an impact on the state treasury would lead ineluctably to the
conclusion that [the entity] is a state agency.”).

In addition, even if a judgment against the entity would not necessarily have an impact on the state
treasury, the entity still may be deemed a state agency if the entity is treated as a state agency under state
law. /d In making this determination, courts consider several factors, including: (1) the extent to which
the entity is subject to governmental control and review by the legislative and executive branches;
(2) the nature of the governmental powers delegated to the entity, such as the powers to conduct
administrative hearings and adjudications and to issue regulations carrying the force of law; (3) whether
the entity may sue or be sued on its own behalf or whether it must sue or be sued only in its official
capacity on behalf of the State; and (4) whether the entity may hold property on its own behalf or
whether it must hold property only on behalf of the State. /d at 678-79. When “evaluating the force of
these factors in a particular case, {courts] look to state law’s treatment of the entity.” /d. at 678.

Based on the Department’s treatment under state law, the Court finds that the Department is a state
agency under all these factors. First, the Court finds that a judgment against the Department would
impact the state treasury because the money collected as fees under the medical marijuana registration
program is state money that is deposited in and drawn from the state treasury only pursuant to
appropriations made by law. As established by state law, the state treasury consists of all state money,
whether the money is deposited in the state general fund or another state fund. NRS 226.115;
NRS 353.249; NRS 353.321; NRS 353.323. State law requires the Administrator of the Division to

deposit all money collected as fees under the registration program in the state treasury. NRS 353.250;
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NRS 353.253; NRS 453A.730. After the money is deposited in the state treasury, it is drawn from the
state treasury only pursuant to appropriations made by law to the Division to carry out the registration
program. NRS 453A.730; Nev. Const. art. 4, § 19 (“No money shall be drawn from the treasury but in
consequence of appropriations made by law.”).8 Thus, if Plaintiff recovered a judgment against the
Department for money damages under section 1983, the judgment would have an impact on the state
treasury because the judgment would be recovered from state money which is collected as fees under the
program and which is deposited in and drawn from the state treasury only pursuant to appropriations
made by law. For this reason alone, the Department is a state agency that may not be sued for money
damages under section 1983.

Furthermore, even assuming that a judgment against the Department would not have an impact on
the state treasury, the Department is still treated as a state agency under state law. The Department is
created by NRS 232.300, which is part of NRS Chapter 232, entitled “State Departments,” and NRS
Title 18, entitled “State Executive Department.” Thus, based on the codification of the Department’s
governing statutes in the provisions of NRS relating to the state executive branch, the Legislature
intended for the Department to function as a state agency of the executive branch. See Coast Hotels &
Casinos v. Nev. State Labor Comm’n, 117 Nev. 835, 841-42 (2001) (*The title of a statute may be
considered in determining legislative intent.”); State ex rel. Masto v. Montero, 124 Nev. 573, 577 n.8
(2008) (holding that the office of a district judge is a “state office” based on “several provisions in the
Nevada Revised Statutes [which] refer to *state office’ in the title and mention ‘state officer’ in the text

when explaining the provision.”).

% In 2015, the Legislature passed the Authorized Expenditures Act which authorizes the Division to
expend $2,089,894 during Fiscal Year 2015-2016 and $2,980,802 during Fiscal Year 2016-2017 for
the “Marijuana Health Registry.” A.B. 490, 2015 Nev. Stat., ch. 484, § 1, at 2839; Hearing on A.B.
490 before Sen. Comm. on Fin., 78th Leg. (Nev. June 1, 2015) (“The Authorized Expenditures Act
provides authority to expend other monies not appropriated from the General Fund or Highway Fund.
Those other monies include federal funds, self-funded fee generating budget accounts and interagency
transfers.” (testimony of Mark Krmpotic, Senate Fiscal Analyst (emphasis added))).
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As a state agency of the executive branch, the Department is subject to extensive governmental
control and review by the legislative and executive branches under Nevada state law. For example, the
Department is subject to the State Personnel System in NRS Chapter 284, the State Purchasing Act in
NRS Chapter 333 and the State Budget Act in NRS Chapter 353, and the Department is also subject to
legislative reviews of its budget and operations under NRS Chapter 218E and legislative audits of its
accounts, funds and other records under NRS Chapter 218G. The governmental powers delegated to the
Department also indicate that the Legislature intended for the Department to function as a state agency
of the executive branch because “[t]he Department is the sole agency responsible for administering the
provisions of law relating to its respective divisions.” NRS 232.300(3). Thus, the Department has been
charged with carrying out and enforcing laws enacted by the Legislature, and to execute its state
governmental functions, the Department has been given state governmental powers such as the powers
to conduct administrative hearings and adjudications and to issue regulations carrying the force of law.
See NRS 232.320; NRS Chapter 233B (APA); Cowim'n on Ethics v. Hardy, 125 Nev, 285, 298 & n.10
(2009) (*Under Article 5, Section 7 of the Nevada Constitution, the executive branch is charged with
carrying out and enforcing the laws enacted by the Legislature.”). Finally, the Department may not sue
or be sued on its own behalf, but it must sue or be sued only in its official capacity on behalf of the
State. See NRS 41.031; NRS 228.110; NRS 228.140; NRS 228.170. And the Department does not hold
property on its own behalf, but such property is held only on behalf of the State under NRS Chapter 331.

Consequently, based on the Department’s treatment under state law, the Court finds that the
Department is a state agency that may not be sued for money damages under section 1983,
Accordingly, the Court concludes that all Defendants are entitled to judgment as a matter of law on
Plaintiff’s federal constitutional claims for money damages because the State and its agencies and
officials acting in their official capacities are absolutely immune from liability for money damages under

section 1983.
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D. Federal constitutional claims for declaratory and injunctive relief.

In his third, fourth and fifth claims for relief, Plaintiff asks for declaratory relief on his federal
constitutional claims under section 1983 against the State of Nevada ex rel. the Legislature, the
Department and the Governor acting in his official capacity. (Compl. 9 89-90, 101-102, 112-113.) In
his motion for partial summary judgment and motion for permanent injunction, Plaintiff also asks for
injunctive relief on his Fifth Amendment federal constitutional claim under section 1983 against the
same Defendants. (Pl.'s Mot. for Partial Summ. Judgm’t at 16-17.) The Court finds that Defendants are
entitled to judgment as a matter of law on Plaintiff’s federal constitutional claims for declaratory relief
and injunctive relief because Plaintiff has not sued the proper state official, in this case the
Administrator of the Division, who is charged by state law with enforcing the medical marijuana laws
governing the registration program.

As a preliminary matter, the Court finds that Plaintiff cannot obtain declaratory relief or injunctive
relief against the State and its agencies, in this case the Legislature and the Department, because the
State and its agencies are not “persons” subject to a civil rights action under section 1983. Allah v.

Comm'r of Dep't Corr. Servs., 448 F. Supp. 1123, 1125 (N.D.N.Y. 1978) (“It is well established that

| state agencies are not ‘persons’ for purposes of the Civil Rights Acts. This is true whether the relief

being sought is injunctive and declaratory relief or damages.”); /lf. Dunesland Pres. Soc’y v. fll. Dep't
Nat. Res., 461 F. Supp. 2d 666, 671 (N.D. HlIl. 2006) (“[T]here is no support for the proposition that
claims for injunctive relief may be brought under § 1983 against state agencies.”). Therefore, the Court
concludes that the State and the Legislature and the Department are entitled to judgment as a matter of
law on Plaintiff’s federal constitutional claims for declaratory relief and injunctive relief under
section 1983,

Plaintiff contends that he sued the proper state official because the Governor serves as the

organizational head of the Department and has ultimate responsibility for the Department’s
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administration of the registration program. (PL’s Opp’n & Counter-Mot. for Summ. Judgm’t at 6-7.)
Altemnatively, Plaintiff asks for leave to amend his complaint to add the Director of the Deparniment in
his official or personal capacity as a Defendant to the federal constitutional claims.” (P1’s Opp'n &
Counter-Molt. for Summ. Judgm’t at 7-8.}

The Court finds that Plaintiff cannot obtain declaratory or injunctive relief against the Governor or
the Director under section 1983 because the Governor and the Director do not have a sufficiently direct
connection under state law with the enforcement of the medical marijuana laws. The Court also denies
Plaintiff leave to amend his complaint to substitute the Administrator of the Division as the proper state
official under section 1983 because leave to amend should not be granted when the proposed
amendment would be futile. Halcrow, Inc. v. Eighth Jud. Dist. C1., 129 Nev. Adv. Op. 42, 302 P.3d
1148, 1152 (2013), as corrected (Aug. 14, 2013). A proposed amendment may be deemed futile if the
plaintiff seeks to amend the complaint in order to plead an impermissible claim. Jd The Court finds
that allowing Plaintiff to amend his complaint to substitute the Administrator as the proper state official
under section 1983 would be futile because Plaintiff’s federal constitutional claims do not state a
permissible or actionable claim on their merits as a matter of law.

As a general rule under Ex parte Young, 209 U.S. 123, 155-57 (1908), a plaintiff may bring
federal constitutional claims under section 1983 asking for prospective declaratory or injunctive relief
against state officials acting in their official capacities to enjoin their enforcement of allegedly

unconstitutional statutes. L.4. Branch NAACP v. L.A. Unified Sch. Dist., 714 F.2d 946, 952-53 (9th Cir.

7 Although Plaintiff asks for leave to add the Director in his personal capacity, Plaintiff cannot sue a
state official for declaratory or injunctive relief under section 1983 in his personal capacity because a
claim for such equitable relief may be brought under section 1983 only against a state official in his
official capacity. Hatfill v. Gonzales, 519 F. Supp. 2d 13, 19 (D.D.C. 2007) (“there is no basis for
suing a government official for declaratory and injunctive relief in his or her individual or personal
capacity”); Pascarella v. Swifi Transp. Co., 643 F. Supp. 2d 639, 647 n.11 (D.N.J. 2009) (*“the proper
vehicle for seeking equitable relief against a government official involving that officer’s official duties
is an official capacity suit™).
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1983); N. Nev. Ass'n Injured Workers v. State Indus. Ins. Sys., 107 Nev. 108, 115-16 (1991). However,
a plaintiff cannot bring claims under Ex parte Young for prospective declaratory or injunctive relief
against state officials unless the state officials have some direct connection under state law with the
enforcement of the challenged statutes. Young, 209 U.S. at 157; Fitis v. McGhee, 172 U.S. 516, 529-30
(1899); L.A. Branch NAACP, 714 F.2d at 952-53.

The connection necessary to trigger Ex parte Young “must be determined under state law
depending on whether and under what circumstances a particular defendant has a connection with the
challenged state law.” Snoeck v. Brussa, 153 F.3d 984, 986 (9th Cir. 1998). The connection “must be
fairly direct; a generalized duty to enforce state law or general supervisory power over the persons
responsible for enforcing the challenged provision will not subject an official to suit.” L.A. County Bar
Ass’nv. Eu, 979 F.2d 697, 704 (9th Cir. 1992). For example, when state law makes enforcement of the
challenged statutes the responsibility of state officials other than the Governor, neither the Governor’s
general executive power to see that the laws are faithfully executed, nor the Governor’s general
executive power to appoint or supervise those other state officials, will subject the Governor to suit
under Ex parte Young because the Governor will not have a sufficiently direct connection with the
enforcement of the challenged statutes. Women's Emergency Nerwork v. Bush, 323 F.3d 937, 949-50
(11th Cir. 2003); Nat 'l Audubon Soc'y v. Davis, 307 F.3d 835, 847 (9th Cir. 2002); Confederaied Tribes
& Bands of Yakama Indian Nation v. Locke, 176 F.3d 467, 469-70 (9th Cir. 1999); L.4. Branch NAACP,
714 F.2d at 952-53; Shell Oil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. 1979).

Because statutory enforcement powers are created by the Legislature, it is within the province of
the Legislature to determine which state agency or officer will exercise those statutory enforcement
powers and in what manner. See [6A Am. Jur. 2d Constitutional Law § 288 (2009) (“the legislature has
constitutional power to allocate executive department functions and duties among the offices,

departments, and agencies of state government.”). If the Legislature grants statutory enforcement
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powers 1o a state agency or officer other than the Governor, the exercise of those statutory enforcement
powers by the state agency or officer is not subject to the Governor’s direct control unless the
Legislature expressly gives the Governor statutory authority to exercise such control. See Kendall v.
United States, 37 U.S. 524, 610 (1838} (holding that Congress may “impose upon any executive officer
any duty [it] may think proper...and in such cases, the duty and responsibility grow out of and are
subject to the control of the law, and not to the direction of the President.”); Brown v. Barkley, 628
S.W.2d 616, 623 (Ky. 1982) (*[W]hen the General Assembly has placed a function, power or duty in
one place there is no authority in the Governor to move it elsewhere unless the General Assembly gives
him that authority.”).

In enacting the medical marijuana laws, the Legislature did not grant statutory enforcement
powers to the Governor or the Director of the Department. Rather, the Legislature granted those powers
to the Administrator of the Division who is responsible for administering and enforcing the laws
governing the registration program. NRS 453A.210; NRS 453A.730; NRS 453A.740. The Legislature
did not expressly give the Governor or the Director statutory authority to exercise direct control over the
Administrator’s enforcement of those laws. As a result, the Governor and the Director do not have a
sufficiently direct connection under state law with the enforcement of the medical marijuana laws.
Furthermore, even though the Director has general supervisory power over the Administrator under
NRS Chapter 232, it is the Administrator, not the Director, who is responsible for enforcing the medical
marijuana laws under NRS Chapter 453A.® Therefore, because the Director has only general
supervisory power over the Administrator and because it is the Administrator, not the Director, who is

charged by state law with enforcing the medical marijuana laws, the Court finds that it is the

® Under NRS 232.320, the Director appoints the Administrator with the consent of the Governor, and
the Director administers, “through the divisions of the Department,” the provisions of law “relating to
the functions of the divisions of the Department.” Under NRS 232.340, the Administrator “[sjhali
administer the provisions of law relating to his or her division, subject to the administrative
supervision of the Director.”
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Administrator who is the proper state official to sue for declaratory and injunctive relief under
section 1983. Consequently, the Court concludes that Defendants are entitled to judgment as a matter of
law on Plaintiff’s federal constitutional claims for declaratory relief and injunctive relief because
Plaintiff has not sued the proper state official-—the Administrator of the Division——who is charged by
state law with enforcing the medical marijuana Jaws.’

When a plaintiff fails to sue the proper state official in a section 1983 action, the district court may
permit the plaintiff to amend his complaint to add the proper state official as a party-defendant unless
the proposed amendment would be futile. See Cobb v. U.S. Dep 't of Educ., 487 F. Supp. 2d 1049, 1055
(D. Minn. 2007). A proposed amendment may be deemed futile if the plaintiff seeks to amend the
complaint in order to plead an impermissible claim. Halcrow, Inc. v. Eighth Jud. Dist. Cr., 129 Nev.
Adv. Op. 42, 302 P.3d 1148, 1152 (2013), as corrected (Aug. 14, 2013). As discussed next, the Court
finds that Plaintifl’s federal constitutional claims do not state a permissible or actionable claim on their
merits as a matter of law. Therefore, the Court denies Plaintiff leave to amend his complaint to
substitute the Administrator of the Division as the proper state official under section 1983 because such
a proposed amendment would be futile.

E. Fourteenth Amendment claims.

In his third and fourth claims for relief, Plaintiff alleges that because “[a]ccess to healthcare and,
more specifically, medical treatments recommended by a physician are deeply rooted in America’s
history and tradition,” the Due Process Clause recognizes and protects a substantive and fundamental
right 1o access healthcare recommended by a physician. (Compl. §§ 67-79.) Plaintiff alleges that the

registry and associated application process and fees impose an unnecessary, undue and unreasonable

® Because Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claims for money damages and for declaratory and injunctive relief under section 1983, Plaintiff
cannot recover coslts or attorney’s fees under 42 U.S.C. § 1988 against Defendants as a matter of law.
Farrar v. Hobby, 506 U.S. 103, 109 (1992); Kentucky v. Graham, 473 U.S. 159, 165 (1985).
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burden and barrier on the exercise of a person’s fundamental right 10 access healthcare recommended by
a physician in violation of the Equal Protection Clause because the registry and associated application
process and fees apply only to persons who seek to use medical marijuana for their medical condition
but do not apply to similarly situated persons who seek to use any other medical treatment for the same
medical condition. (Compl. 19 80-101.)

The Court finds that there is no fundamental right under federal law 1o use medical marijuana. See
Raich v. Gonzales, 500 F.3d 850, 866 (9th Cir. 2007) (holding that “federal law does not recognize a
fundamental right to use medical marijuana prescribed by a licensed physician to alleviate excruciating
pain and human suffering.”).'® Moreover, the fact that medical use of marijuana is still illegal at the
federal level weighs against such use being a fundamental right under federal law. See Gonzales v.
Raich, 545 U.S. 1, 13-15 (2005); United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 490-
92 (2001). At this time, medical use of marijuana is only an allowable legal option under state law.
Article 4, Section 38 of the Nevada Constitution states that the Legislature “shall provide by law” for the
use of medical marijuana by a patient for certain medical conditions and further provides that the
Legislature “shall provide by law” for a “registry of patients, and their attendants, who are authorized to
use [medical marijuana), to which law enforcement officers may resort to verify a claim of authorization
and which is otherwise confidential.” Given that the registry is part of Article 4, Section 38, the Court
must assume that the voters approved this constitutional section because of the registry’s inclusion

within this section. Therefore, the Court finds that there is no fundamental right to use medical

' 4ccord Sacramento Nonprofit Collective v. Holder, 552 F. App’x 680, 683 (9th Cir. 2014) (rejecting
contention that “the Ninth Amendment and the substantive due process component of the Fifth
Amendment together protect a fundamental right to ‘distribute, possess and use medical cannabis’ in
compliance with California state law.”); United States v. Wilde, 74 F. Supp. 3d 1092, 1095 (N.D. Cal.
2014) (“no court to date has held that citizens have a constitutionally fundamental right 1o use medical
marijuana.”); Beasley v. City of Keizer, No. CIV. 09-6256-AA, 2011 WL 2008383, at *4 (D. Or. May
23, 2011) (“there is no record of any court decision establishing a federal right 1o marijuana based on
a state medical marijuana law; rather, courts have found no federal right to access or use marijuana in
the context of state medical marijuana laws.”), aff"d, 525 F. App’x 549 (9th Cir. 2013).
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marijuana without the registry because the voters expressly required the Legislature to provide by law
for the registry when they approved Article 4, Section 38.

To carry out its constitutional duty under Article 4, Section 38, the Legislature enacted the
registration program in NRS Chapter 433A with the stated intent to establish the registry and regulate
the use of medical marijuana to protect the health, safety and welfare of the public. A.B. 453, 2001 Nev.
Stat., ch. 592, preamble, at 3053; Hearing on A.B. 453 before Assembly Comm. on Judiciary, 71st Leg.
(Nev. Apr. 10, 2001); Hearing on A.B. 433 before Sen. Comm. on Human Res. & Facilities, 71st Leg.
(Nev. May 30, 2001). In particular, the Legislature enacted NRS 453A.210 which directs the Division
to establish and maintain the registration program for the issuance of registration cards to applicants who
meet the requirements to use medical marijuana. Because the Court finds that there is no fundamental
right to use medical marijuana, the Court must uphold the Legislature’s statutory scheme against
Plaintiff’s Fourteenth Amendment challenge if the statutory scheme is rationally related to a legitimate
state interest. See Washingion v. Glucksberg, 521 U.S. 702, 728 (1997); Vacce v. Quill, 521 U.S. 793,
799 (1997).

In applying the rational-basis standard, the Court must remain mindful that “[s]iate legislation
which has some effect on individual liberty or privacy may not be held unconstitutional simply because
a court finds it unnecessary, in whole or in part.” Whalen v. Roe, 429 U.8. 589, 597 (1977). Instead,
“individual States have broad lati{ude in experimenting with possible solutions to problems of vital local
concern.” Id. at 597-98. For example, in Whalen, the United States Supreme Court upheld a New York
statute which provided that whenever a “Schedule 1I” drug was prescribed to a patient, the patient’s
name, address and age, along with the identity of the prescribed drug and its dosage, had to filed with
the state department of health. fd. Applying the rational-basis standard, the Supreme Court upheld the
patient-identification statute because it was rationally related to the legitimate state interest of protecting

the health, safety and welfare of the public with regard to the distribution and abuse of dangerous drugs
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for which there is both a lawful and an unlawful market. /d. As explained by the Supreme Court:

The New York statute challenged in this case represents a considered attempt to deal with

such a problem [of vital local concern]. It is manifestly the product of an orderly and

rational legislative decision. It was recommended by a specially appointed commission

which held extensive hearings on the proposed legislation, and drew on experience with
similar programs in other States. There surely was nothing unreasonable in the assumption

that the patient-identification requirement might aid in the enforcement of laws designed to

minimize the misuse of dangerous drugs. For the requirement could reasonably be expected

to have a deterrent effect on potential violators as well as to aid in the detection or

investigation of specific instances of apparent abuse. At the very least, it would seem clear

that the State’s vital interest in controlling the distribution of dangerous drugs would support

a decision to experiment with new techniques for control. . . . It follows that the legislature’s

enactment of the patient-identification requirement was a reasonable exercise of New York’s

broad police powers. The District Court’s finding that the necessity for the requirement had

not been proved is not, therefore, a sufficient reason for holding the statutory requirement

unconstitutional.
Id. (footnotes omitted).

In this case, the Court finds that the registration program in NRS Chapter 453A is rationally
related to the legitimate state interest of protecting the health, safety and welfare of the public because
the registration program serves a legitimate public protection function with regard to the distribution and
abuse of medical marijuana, which is a widely desired and dangerous drug for which there is both a
lawful and an unlawful market. As approved by the voters, Article 4, Section 38 requires the Legislature
to establish the registry to aliow “law enforcement officers...to verify a [patient’s] claim of
authorization” to use medical marijuana. Like the patient-identification system upheld in Whalen, the
registry is rationally related to a legitimate public protection function because the Legislature could
reasonably believe that the registry would aid in the enforcement of Nevada’s medical marijuana laws,
have a deterrent effect on potential violators and assist in the detection or investigation of specific
instances of apparent abuse. For example, the registration program attempts to protect the public against
the illegal distribution and abuse of medical marijuana because NRS 453A.210(5) states in pertinent part

that the Division may deny an application if “[t]he Division determines that the applicant, or the

applicant’s designated primary caregiver, if applicable, has been convicted of knowingly or intentionally
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selling a controlled substance.”

Therefore, because the Court finds that there is no fundamental right to use medical marijuana and
because the Court finds that the registration program in NRS Chapter 453A is rationally related to the
legitimate state interest of protecting the health, safety and welfare of the public, the Court must uphold
the Legislature’s statutory scheme against Plaintiff’s Fourteenth Amendment challenge. Accordingly,
the Court concludes that Defendants are entitled 1o judgment as a matter of law on Plaintiff’s federal
constitutional claims that the registration program in NRS Chapter 453A violates the Due Process and
Equal Protection Clauses of the Fourteenth Amendment.

F. Fifth Amendment claim,

In his fifth claim for relief, Plaintiff alleges that the persons who register with the State under the
medical marijuana laws are compelled by state law to admit that they intend to use medical marijuana
and that by making such an admission, they are compelled to incriminate themselves in violation the
privilege against sell-incrimination in the Fifth Amendment because they are admitting that they are
engaging in acts illegal under federal law. (Compl. % 104-110.)

The Court has examined the Division’s application packet, and the Court cannot find any violation
of the Fifth Amendment privilege against seif-incrimination. The Court finds that the Division’s
application packet does not require any incriminating admissions by applicants, and the Court finds that
applicants are not compelled to give any incriminating information. Therefore, the Court concludes that
there 15 no violation of the Fifth Amendment privilege against self-incrimination.

The Fifth Amendment privilege against self-incrimination provides that no person “shall be
compelled in any criminal case to be a witness against himself.” As a general rule, the Fifth
Amendment privilege “not only protects the individual against being involuntarily called as a witness
against himself in a criminal prosecution but also privileges him not to answer official questions put to

him in any other proceeding, civil or criminal, formal or informal, where the answers might incriminate
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him in future criminal proceedings.” Lefkowitz v. Turley, 414 U.S. 70, 77 (1973). However, the United
States Supreme Court has held that the Fifth Amendment privilege does not apply unless the individuals
are, in some way, “compelled” to make incriminating statements. Selective Serv. Sys. v. Minn. Pub.
Interest Research Grp., 468 U.S. 841, 856-58 (1984). In Selective Serv. Sys., the Supreme Court held
that individuals are not “compelled” to make disclosures in violation of the Fifth Amendment privilege
when those disclosures are required as part of a volunrary application for benefits which the individuals
must file only if they want to be considered for the benefits. /d In that case, the Supreme Court
determined that the Fifth Amendment privilege did not apply when individuals submitted applications
for federal educational aid and were required to disclose on their applications whether they registered for
the draft as required by federal law. Jd The Supreme Court stated that the application’s requirement
that an individual disclose whether he failed to register for the draft—a federal criminal offense—did
not violate the privilege against self-incrimination because an individual “clearly is under no compulsion
to seek financial aid.” Id at 857.

Based on Selective Serv. Sys., federal appellate courts have held that the Fifth Amendment
privilege does not apply when the government asks individuals to disclose potentially incriminating
information, such as information about past drug use, on questionnaires which the individuals file
because they want 10 be considered for participation in government programs. Nar'! Fed'n of Fed.
Employees v. Greenberg, 983 F.2d 286, 287, 291-93 (D.C. Cir. 1993); Am. Fed'n of Gov't Employees v.
Dep't of Hous. & Urban Dev., 118 F.3d 786, 790, 794-95 (D.C. Cir. 1997). Furthermore, at least one
federal district court has concluded that the Fifth Amendment privilege is not implicated when
individuals apply to participate in the District of Columbia’s medical marijuana program as cultivators
or dispensary operators and are required to execute affidavits acknowledging that “[g]rowing,
distributing, and possessing marijuana in any capacity . . . is a violation of federal laws” and that the

“law authorizing the District’s medical marijuana program will not excuse any registrant from any

34




10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

violation of the federal laws governing marijuana.” Sibley v. Obama, 810 F. Supp. 2d 309, 310-11

(D.D.C.2011). As explained by the court;

plaintiff here is clearly “under no compulsion to seck™ a permit to grow and sell medical

marijuana. Although plaintiff relies extensively on Leary v. United States, 395 U.S. 6, 16

(1969), that case addresses a situation, unlike here, where the defendant was actually

compelled—he faced criminal charges for failure “to identify himself” as a drug purchaser

under the relevant tax statute. Nothing in the District’s medical marijuana laws requires
plaintiff 1o apply to be a cultivator or to run a dispensary. Simply put, plaintiff need not

seek to participate in the District’s budding medical marijuana industry.

Id at311.

The Court finds that Nevada’s medical marijuana registration program is a voluntary program and
that nothing in Nevada’s medical marijuana laws requires any person to request, complete or submit an
application packet or register with the State, unless the person voluntarily elects o do so. Because
Nevada’s registration program is a voluntary program, the Court finds that the Fifth Amendment
privilege simply does not apply to the registration program because a person is not “compelied” by the
State to participate in the registration program. Furthermore, the Court finds that even if a person makes
the voluntary choice to participate in the registration program and compietes the Division’s application
packet, the application packet does not require the person to make any incriminating admissions about
past acts which “might tend to show that he himself had committed a crime.” Lefkowitz v. Turley, 414
U.S. 70, 77 (1973) (quoting Counselman v. Hitchcock, 142 U.S. 547, 562 (1892)). Thercfore, the Court
concludes that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claim that the registration program in NRS Chapter 453A violates the Fifth Amendment privilege
against self-incrimination.

G. State-law tort claims.

In his first claim for relief, Plaintiff brings a state-law tort claim against the Department for fraud

alleging that the Department fraudulently induced Plaintiff to apply and pay fees for the registration

cards which were useless in facilitating access to medical marijuana because the Departiment knew or
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should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. (Compl. Y 39-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. 1Y 58-62.)

In response, the Department contends that Plaintiff’s state-law tort claims for money damages are
barred as a matter of law by the following affirmative defenses: (1) the voluntary payment doctrine;
(2) the statute of limitations in NRS 11.190(5)(b}; and (3) the State’s sovereign immunity under
NRS 41.032(1). {Dept.’s Mot. to Dismiss at 9-11.) The Department also contends that Plaintiff’s state-
law tort claims for money damages fail to state claims upon which relief can be granted because
Plaintiff’s allegations are not legally sufficient to establish the essential elements of fraud or unjust
enrichment. (Dept.’s Mot. to Dismiss at 8-9.)

The Court finds that Plaintiff’s state-law tort claims for money damages are barred as a matter of
law by the affirmative defense of the State’s sovereign immunity under NRS 41.032(1) and Hagblom v.
State Dir. of Mir. Vehs., 93 Nev. 599, 601-04 (1977). Therefore, the Court does not need to address the
other defenses and objections raised in the Department’s motion to dismiss.

The State and its agencies and officials acting in their official capacities cannot be sued in state
court for state-law tort claims for money damages unless the lawsuit and the type of relief being sought
are both autherized by Nevada law. See Arnesano v. State, 113 Nev. 815, 820-24 (1997). Therefore, as
a general rule, a plaintiff cannot bring a state-law tort claim for money damages against the State and its
agencies and officials acting in their official capacities except as expressly authorized by the State’s
conditional waiver of its sovereign immunity in NRS 41.031 et seq. Hagblom, 93 Nev. at 601-04. The

Legislature has expressly limited the State’s conditional waiver of its sovereign immunity in
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NRS 41.032(1), which provides in relevant part:

[Njo action may be brought under NRS 41.031 or against an immune contractor or an

officer or employee of the State or any of its agencies or political subdivisions which is:

1. Based upon an act or omission of an officer, employee or immune contractor,
exercising due care, in the execution of a staiute or regulation, whether or not such statute or
regulation 1s valid, if the statute or regulation has not been declared invalid by a court of
compelent jurisdiction{.}

Under NRS 41.032(1), the State and its agencies and officials acting in their official capacities are
absolutely immune from liability for state-law tort claims for money damages based on any acts or
omissions in their execution and administration of stawtory provisions which have not been declared
invalid by a court of competent jurisdiction. Hagblom, 93 Nev, at 603-04. In Hagblom, the plaintiff
brought claims for declaratory relief regarding the validity of a state agency’s regulation and also claims
for money damages based on the state agency’s implementation of the regulation. The Nevada Supreme
Court upheld dismissal of the claims for money damages based on NRS 41.032(1), which the court
stated “provides immunity to all individuals implementing the new regulation since that policy, applied
with due care and without discrimination, had not been declared invalid by a court of competent
jurisdiction.” Id. at 603.

In this case, the Court finds that Plaintiff’s state-law tort claims for money damages against the
Department are the exact types of claims that the State’s sovereign immunity under NRS 41.032(1) is
intended to prohibit because Plaintiff’s claims are premised on alleged acts or omissions by a state
agency in the execution and administration of the State’s medical marijuana laws which have not been
declared invalid by a court of competent jurisdiction. Therefore, because the Court finds that Plaintiff’s
state-law tort claims for money damages are barred as a matter of law by sovereign immunity under

NRS 41.032(1) and Hagblom, the Count concludes that the Department is entitled to judgment as a

matter of law on Plaintiff’s state-law tort claims for money damages for fraud and unjust enrichment.
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Respectfully submitted by:

KEVIN C. POWERS, Chief Litigation Counse}

Nevada Bar No. 6781

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carsen Street

Carson City, NV 85701

Tel: (775) 684-6830; Fax: (775) 684-6761; E-mail: kpowers@lcb,state.nv.us
Attorneys for Defendant State of Nevada ex rel. the Legislature

LINDA C. ANDERSON, Chief Deputy Attorney General

Nevada Bar No. 4090

OFFICE OF THE ATTORNEY GENERAL

555 E. Washington Ave. Ste. 3900

Las Vegas, NV 89101

Tel: (702) 486-3420; Fax: (702) 486-3871; E-mail: Janderson@ag.nv.gov

Attorneys for Defendant State of Nevada ex rel. the Department of Health and Human Services

GREGORY L. ZUNINO, Chief Deputy Attorney General

Nevada Bar No. 4805

OFFICE OF THE ATTORNEY GENERAL

100 N. Carson St

Carson City, NV 89701

Tel: (775) 684-1237; Fax: (775) 684-1180; E-mail: gzunino@ag nv.gov
Attorneys for Defendant State of Nevada ex rel. the Governor
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DISTRICT COURT
CLARK COUNTY, NEVADA

JOHN DOE, on his own behalf and on behalf of a
class of those similarly situated,

Plaintiff, Case No. A-15-723045-C
‘ Dept. No. XXXII
Vs, ,

STATE OF NEVADA ex rel. THE
LEGISLATURE OF THE 77th SESSION OF THE
STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Governor
of the State of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1-100, inclusive,

Defendants. .

NOTICE OF ENTRY OF ORDER AND JUDGMENT
PLEASE TAKE NOTICE that on the __Sth __ day of February, 2016, the Court in the above-
titled action entered an Order and Judgment in which final judgment .Was entered in favor of all
Defendants on all éaﬁses of action and claims for relief alleged in Plaintiff’s second amended complaint.
A copy of the Order and Judgment is attached hereto as Exhibit A.
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DATED: This __5th _ day of February, 2016.

Respectfully submitted,

BRENDA J. ERDOES
Legislative Counsel

By: /s/ Kevin C. Powers

KEVIN C. POWERS, Chief Litigation Counsel, Nevada Bar No. 6781
LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION
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Tel: (775) 684-6830; Fax: (775) 684-6761, E-mail: kpowers@Icb.state nv.us
Attorneys for Defendant Legislature
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I hereby certify that [ am an employee of the Nevada Legislative Counsel Bureau, Legal Division,
and that on the __Sth__ day of February, 2016, pursuant to NRCP 5(b), the Nevada Electronic Filing
Rules, the Eighth Judicial District Court Rules and the parties’ stipulation and consent to service by
electronic means, I served a true and correct copy of the foregoing Notice of Entry of Order and

Judgment, by electronic means through the Eighth Judicial District Court’s electronic filing system, on

the following persons who are registered users on the electronic service list for this case:

JACOR L. HAFTER, ESQ).
HAFTERLAW

6851 W. Charleston Blvd.
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jhafter@hafterlaw.com
kelli@hafterlaw.com
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/sf Kevin C, Powers
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