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CLERK OF THE COURT
DISTRICT COURT
CLARK COUNTY, NEVADA
JOHN DOE, on his own behalf and on behalf of a
class of those similarly situated,
Plaintiff, Case No, A-15.723045-C

Dept. No. XXXII
vs.

STATE OF NEVADA ex rel. THE
LEGISLATURE OF THE 77th SESSION OF THE | ORDER AND JUDGMENT
STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Governor
of the State of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1-100, inclusive,

Defendants.

INTRODUCTION

This case involves several claims under federal and state law relating to the validity and operation
of the provisions of Nevada’s medical marijuana laws which establish the medical marijuana registration
program and prescribe procedures and fees to apply for and obtain a registration card for purposes of
using medical marijuana as authorized by Article 4, Section 38 of the Nevada Constitution and NRS
Chapter 453A. For the reasons explained herein, the Court concludes that the medical marijuana
registration program does not violate the Due Process and Equal Protection Clauses of the Fourteenth
Amendment or the Self-Incrimination Clause of the Fifth Amendment 1o the United States Constitution.

The Court also concludes that Plaintiff cannot recover on his state-law tort claims.
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In reaching its conclusions, the Court sympathizes with Plaintiff and other patients who have a
choice to make regarding whether to disclose their identities in order to participate in the registration
program and whether to undergo the steps necessary to apply for and obtain a registration card.
Nevertheless, the judicial branch may not find the registration program unconstitutional “simply because
[it] might question the wisdom or necessity of the provision under scrutiny.” Techtow v. City Council of
N. Las Vegas, 105 Nev. 330, 333 (1989). Indeed, it is well established that “an act should not be
declared void because there may be a difference of opinion as to its wisdom.” Damus v. Clark Cniy., 93
Nev. 512, 518 (1977).

Consequently, the Court may not judge the wisdom or necessity of the registration program
because the Court is not the policy maker. That constitutional function is assigned to the people’s
elected representatives in the Legislature. The Court’s constitutional function is to determine whether
the policy determinations made by the Legislature in the laws governing the registration program result
in any of the constitutional violations alleged in Plaintiff’s complaint. Having found no such
constitutional violations, the Court’s judicial review is at an end, and the Court may not judge the
wisdom or necessity of the registration program because “matters of policy or convenience or right or
justice or hardship or questions of whether the legislation is good or bad are solely matters for
consideration of the legislature and not of the courts.” King v. Bd. of Regents, 65 Nev. 533, 542 (1948).
Therefore, given the Count’s order and judgment in this case, the best avenue of redress is through the
Legislature, not the courts.

PROCEDURAL BACKGROUND

A. Parties and claims.
On August 13, 2015, Plaintiff John Doe filed a class action complaint, on his own behalf and on
behalf of a class of those similarly situated, against Defendants State of Nevada ex rel. the Legislature of

the State of Nevada (Legislature), the Depariment of Health and Human Services (Department) and the
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Honorable Brian Sandoval in his official capacity as Governor of the State of Nevada (Governor). On
August 20, 2015, Plaintiff filed a first amended class action complaint pursuant to NRCP 15(a), and on
September 21, 2015, Plaintiff filed a second amended class action complaint pursuant to a stipulation
and order approved by the Court on September 23, 2015. In his second amended complaint, Plaintiff
alleges state-law tort claims, federal constitutional claims and a state constitutional claim relating to the
validity and operation of the provisions of Nevada’s medical marijuana laws which establish the
registration program and prescribe procedures and fees to apply for and obtain a registration card.

PlaintifT states that he brought this action under the pseudonym “John Doe” to protect his identity
due 1o the sensitivity of the issues. (Compl. p.2 n.1.)' Plaintiff alleges that he is a resident of the City of
Las Vegas and Clark County, Nevada, that he is a 42-year-old male who has a history of severe migraine
headaches and associated side effects, such as photophobia and nausea, and that he has tried all the
traditional medical treatments for his migraines but those treatments do not resolve the severe nausea
and other associated side effects of the migraines. (Compl. Y1, 11-15.) Plaintiff alleges that his
physician has recommended that he use medical marijuana to treat his migraines and associated side
effects, that Plaintiff has used medical marijuana 1o treat his migraines and associated side effects and
that medical marijuana has been effective in resolving his migraines and associated side effects when no
other drug has been efficacious. (Compl. 11 16-13.)

Plaimiff alleges that he applied for his registration card from the Department, that he paid various
fees 10 receive his registration card, that he was issued a registration card that expired one year after its
issuance and that he renewed his registration card. (Compl. §1 22, 24-26.) Plaintiff alleges that when he
applied for his registration card, there were dozens of applications submitted 10 the Depariment from
companics that sought to operate medical marijuana dispensaries throughout the State but that Plaintiff

has not been able 1o access or use medical marijuana, despite having his registration card, because no

' All parenthetical citations are to the Second Amended Complaint.
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dispensaries have opened in Southern Nevada. (Compl. 1923, 27-28.) Plaintiff alleges that, despite the
lack of access 1o medical marijuana in Southern Nevada, the Department repeatedly took his money and,
in return, issued him multiple registration cards. {Compl. §29.}

In his first claim for relief, Plaintiff brings a state-law tort claim against the Department for fraud
alleging that the Department fraudulently induced Plaintiff to apply and pay fees for the registration
cards which were useless in facilitating access 10 medical marijuana because the Depariment knew or
should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. (Compl. §39-51.} In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. §§ 58-62.)

In his third and fourth claims for relief, Plaintiff brings federal constitutional claims under the
federal civil rights statute, 42 U.5.C. § 1983, against all Defendants under the Due Process Clause and
Equal Protection Clause of the Fourteenth Amendment. Plaintiff alleges that because “[aJccess to
healthcare and, more specifically, medical treatments recommended by a physician are deeply rooted in
America's history and tradition,” the Due Process Clause recognizes and protects a substantive and
fundamental right to access healthcare recommended by a physician. (Compl. 1% 67-79.) Plaintiff
alleges that the registry and associated application process and fees impose an unnecessary, undue and
unreasonable burden and barrier on the exercise of a person’s fundamental right to access healthcare
recommended by a physician in violation of the Equal Protection Clause because the registry and
associated application process and fees apply only to persons who seek 1o use medical marijuana for
their medical condition but do not apply to similarly situated persons who seek to use any other medical

treatment for the same medical condition. (Comp!. Y 80-101.)
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In his fifth claim for relief, Plaintiff brings a federal constitutional claim under the federal civil
rights statute, 42 U.S.C. § 1983, against all Defendants under the Self-Incrimination Clause of the Fifth
Amendment. Plaintiff alleges that persons who register with the State under the medical marijuana laws
are compelled by state law to admit that they intend to use medical marijuana and that by making such
an admission, they are compelled to incriminate themselves in violation of the privilege against self-
incrimination protected by the Fifth Amendment because they are admitting that they are engaging in
acts illegal under federal law. (Compl. 1 104-110.)

Finally, in his sixth claim for relief, Plaintiff brings a state constitutional claim against the
Legislature and the Governor alleging that the fees paid for the registration cards violate the Uniform
and Equal Tax Clause of Article 10, Section I(1) of the Nevada Constitution, which requires the
Legislature 10 provide for “a uniform and equal rate of assessment and taxation.” Plaintiff alleges that
the fees paid for the registration cards impose a de facto tax upon persons who seek to use medical
marijuana for their medical condition and that such a tax is non-uniform and unequal in its effect in
violation of the Uniform and Equal Tax Clause because the fees apply only to persons who seek to use
medical marijuana for their medical condition but do not apply to similarly sitvated persons who seek to
use any other medical treatment for the same medical condition.? (Compl. §§ 116-117.)

B. Dispositive motions.

Pursuant 1o the stipulation and order approved by the Court on September 23, 2015, the parties
established a schedule for filing and briefing dispositive motions. The parties also agreed that if any

party filed a dispositive motion, no motion for class centification would be filed pursuant to NRCP 23(c)

% In his opposition to the Legislature’s motion for summary judgment, Plaintiff conceded that the
Uniform and Equal Tax Clause applies only to property taxes, and Plaintiff requested to strike that
claim from his second amended complaint. (Pl.’s Opp'n & Counter-Mot. for Summ. Judgm’t at 47.)
At the hearing, Plaintiff conceded to dismissal of the claim. The Court finds dismissal is appropriate.
Therefore, the Court dismisses Plaintiff’s sixth claim for relief under the Uniform and Equal Tax
Clause and will not discuss it further.
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until the Court enters a written order resolving each such dispositive motion.> The parties filed and
briefed the following dispositive motions: (1) Plaintif’s motion for partial summary judgment under
NRCP 56 for judgment as a mater of law on his fifth claim for relief alleging violations of the Fifth
Amendment privilege against setf-incrimination and Plaintiff"s motion for a permanent injunction based
on that claim; (2) Plaintiff’s counter-motion for summary judgment under NRCP 56 for judgment as a
matter of law on his third and fourth claims for relief alleging violations of due process and equal
protection under the Fourteenth Amendment; (3)the Department’'s motion to dismiss under
NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; (4) the Governor’s motion
to dismiss under NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; and (5} the
Legislature’s motion for summary judgment under NRCP 56 for judgment as a matter of law on all
causes of action and claims for relief alleged in Plaintiff’s complaint.

On December 8, 2015, the Court held a hearing on the parties’ dispositive motions, and the
following counsel appeared on behalf of the parties at the hearing: Jacob L. Hafter, Esq., of
HAFTERLAW, LLC, appeared on behalf of Plaintiff John Doe; Linda C. Anderson, Esq., Chief Deputy
Attorney General, appeared on behalf of Defendant State of Nevada ex rel. the Department; Gregory L.
Zunino, Esq., Chief Deputy Attorney General, appeared on behalf of Defendant State of Nevada ex rel.
the Governor; and Kevin C. Powers, Esq., Chief Litigation Counsel, Legislative Counsel Bureau, Legal

Division, appeared on behalf of Defendant State of Nevada ex rel. the Legislature.

3 It is well established that a district court may rule on dispositive motions before a class certification
motion in order “to protect both the parties and the court from needless and costly further litigation.”
Wright v. Schock, 742 F.2d 541, 544 (9th Cir. 1984); Ressler v. Clay Cnty., 375 8.W.3d 132, 137-38
(Mo. Ct. App. 2012) (“Since the Ninth Circuit’s decision in Schock, numerous other federal courts
have held similarly, or have implicitly agreed with the rule of allowing dispositive proceedings as to
individual claims prior to determination of certification.”); Christensen v. Kiewit—Murdock Inv. Corp.,
815 F.2d 206, 214 (2d Cir. 1987) (holding that it is within a district court’s discretion to reserve
decision on a class certification motion pending disposition of a motion to dismiss).
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In their dispositive motions, the parties have presented the Court with both motions to dismiss
under NRCP 12(b)(5) and motions for summary judgment under NRCP 56. As a general rule, the
standards for deciding motions to dismiss under NRCP 12(b)(5) are different from the standards for
deciding motions for summary judgment under NRCP 56. See Witherow v. State Bd. of Parole
Comm'rs, 123 Nev. 305, 307-08 (2007). However, when a district court reviews a motion to dismiss
under NRCP 12(b)(5) and “matters outside the pleading[s] are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56.”
NRCP 12(b). In other words, “when the court considers matters outside the pleadings, the court must
treat the motion as one for summary judgment.” Witherow, 123 Nev. at 307.

In this case, Plaintiff presented matters outside the pleadings by attaching a copy of the Nevada
Division of Public and Behavioral Health Medical Marijuana Cardholder Application Packet
(application packet) as an exhibit to his motions for summary judgment and his oppositions to the
motions to dismiss. No party objected to the Court considering the application packet in reviewing the
motions to dismiss. Therefore, because matters outside the pleadings were presented to and not
excluded by the Court in reviewing the motions to dismiss, the Court must treat the motions to dismiss
as motions for summary judgment, Witherow, 123 Nev. at 307-08,

Accordingly, having considered the pleadings, documents and exhibits in this case and having
received the arguments of counsel for the parties, the Court rules on the dispositive motions as follows:
(1) the Court denies Plaintiff’s motion for partial summary judgment, motion for permanent injunction
and counter-motion for summary judgment; (2) the Court prants the Department’s motion to dismiss
which is being treated as a motion for summary judgment; (3) the Court grants the Governor’s motion to
dismiss which is being treated as a motion for summary judgment; and (4) the Court grants the
Legislature’s motion for summary judgment. Having considered all causes of action and claims for

telief alleged in Plaintiff's second amended complaint on the parties’ dispositive motions, the Court

-7-

JOINT APPENDIX DOE_465




10

1

12

13

14

15

16

17

13

19

20

21

22

23

24

concludes that all Defendants are entitled to judgment as a matter of law on all such causes of action and
claims for relief, and the Court enters final judgment in favor of all Defendants. Because the Court
enters final judgment in favor of all Defendants, the issue of class certification is moot, and the Court is
not required to determine whether this action can be maintained as a class action under NRCP 23(c).
Based on the Court’s resolution of the dispositive motions, the Court enters the following findings of
fact, conclusions of law and order and judgment pursuant to NRCP 52, 56 and 58.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. History and overview of Nevada’s medical marijuana laws.

In 2000, Nevada's voters approved a constitutional initiative adding Article 4, Section 38 to the
Nevada Constitution which directs the Legislature to provide by law for the use of medical marijuana
recommended by a physician for the treatment and alleviation of certain chronic or debilitating medical
conditions. In full, Article 4, Section 38 provides:

1. The legislature shall provide by law for:

(a) The use by a patient, upon the advice of his physician, of a plant of the genus Cannabis for
the treatment or alleviation of cancer, glaucoma, acquired immunodeficiency syndrome; severe,
persistent nausea of cachexia resulting from these or other chronic or debilitating medical .
conditions; epilepsy and other disorders characterized by seizure; multiple sclerosis and other
disorders characterized by muscular spasticity; or other conditions approved pursuant to law for
such treatment.

(b) Restriction of the medical use of the plant by a minor to require diagnosis and written
authorization by a physician, parental consent, and parental control of the acquisition and use of
the plant.

(¢) Protection of the plant and property related to its use from forfeiture except upon
conviction or plea of guilty or nolo contendere for possession or use not authorized by or pursuant
to this section.

(d) A registry of patients, and their attendants, who are authorized to use the plant for a
medical purpose, to which law enforcement officers may resort to verify a claim of authorization
and which is otherwise confidential.

(e) Authorization of appropriate methods for supply of the plant to patients authorized to use it.

2. This section does not:

(a) Authorize the use or possession of the plant for a purpose other than medical or use for a
medical purpose in public.

(b) Require reimbursement by an insurer for medical use of the plant or accommodation of
medical use in a place of employment.
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According to the ballot materials presented to the voters, “[t]he initiative is an attempt to balance
the needs of patients with the concerns of society about marijuana use.” Siate of Nevada Ballot
Questions 2000, Question No. 9 (Nev. Sec’y of State). As part of that balance, the voters were told that
“[a] confidential registry of authorized users shall be created and available to law enforcement agencies
to verify a claim of authorization,” and that with such usafeguards included to protect the concerns of
society, this proposal can make a difference in the lives of thousands of persons suffering from these
serious illnesses.” /d.

Considering the plain language of the initiative in conjunction with the information provided to
the voters, the Court finds that the drafters and voters intended for the registry to operate as a central
component of the initiative because when they authorized a patient’s use of medical marijuana upon the
recommendation of a physician, they also made the use of medical marijuana expressly subject to the
jnitiative’s provisions regarding the patient registry. Furthermore, under well-established rules of
constitutional construction, the constitutional provisions regarding the patient’s right to use medical
marijuana stand on equal footing with the constitutional provisions regarding the patient registry, and
none of the constitutional provisions take precedence over nor exist independently of the other
constitutional provisions. See Nevadans for Nev. v. Beers, 122 Nev. 930, 944 (2006). Rather, each
constitutional provision of the initiative must be read together as a whole, so as to give effect 10 and
harmonize each provision in pari materia or in conjunction with each other provision. Nevadans for
Nev., 122 Nev. at 944 (“The Nevada Constitution should be read as a whole, so as 10 give effect to and
harmonize each provision.”); State of Nev. Employees Ass'n v. Lau, 110 Nev. 715, 718 (1994) (staling
that when interpreting constitutional provisions “it is necessary 10 use canons of construction, and to
give effect to all controlling legal provision[s] in pari materia.”).

Reading the constitutional provisions of the initiative together as a whole, the Court finds that the

initiative was not intended to create an unconditional or absolute right to use medical marijuana upon the

9.

JOINT APPENDIX DOE_467




10
1
12
13
14

15

16

17
18
19
20
21
22
23

24

recommendation of a physician. To the contrary, the Court finds that the initiative was drafied to
impose conditions and restrictions on the use of medical marijuana recommended by a physician in
order to safeguard the concerns of society about marijuana use. To this end, the initiative expressly
directs the Legislature 1o provide by law for: (1) “[a] registry of patients, and their attendants, who are
authorized to use the plant for a medical purpose, 1o which law enforcement officers may resort to verify
a claim of authorization and which is otherwise confidential™; and (2) “[a]uthorization of appropriate
methods for supply of the plant to patients authorized to use it.” Nev. Const. art. 4, § 38(1). Thus, the
Court finds that although the initiative directs the Legislature to provide by law for the use of medical
marijuana recommended by a physician, it invests the Legislature with the power to determine, as a
matter of public policy, the appropriate methods to implement and carry out the conditions and
restrictions on the use of medical marijuana authorized by the initiative.

In 2001, the Legislature exercised its power under the initiative by passing A.B.453 which
established Nevada's laws, codified in NRS Chapter 453A, regulating the use of medical marijuana.
A.B. 453, 2001 Nev. Stat., ch. 592, §§ 2-33, at 3053-66. As required by the initiative, the Legislature
created a registry of patients, and their attendants, who are authorized to use medical marijuana and
established procedures for a person to apply for a registration card that identifies the person as exempt
from state prosecution for engaging in the medical use of marijuana in accordance with law. /d.

The Legislature modeled Nevada’s laws governing the registration program on the Oregon
Medical Marijuana Act of 1999 (Oregon Act). Hearing on A.B. 433 before Assembly Comm. on
Judiciary, 71st Leg. (Nev. Apr. 10, 2001). Since the Oregon Act’s enaciment in 1999, it has authorized
only persons holding a valid registration card to use medical marijuana. See 1999 Or. Laws,ch. 4, §4 &
ch. 825, § 2 (enacting Or. Rev. Stat. § 475.309); Emerald Sieel Fabricators v. Bureau of Labor &
Indus., 230 P.3d 518, 519 (Or. 2010) (“The Oregon Medical Marijuana Act authorizes persons holding a

registry identification card to use marijuana for medical purposes.”).
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During hearings in the Nevada Assembly on A.B.453, the bill's primary sponsor,
Assemblywoman Giunchigliani, testified that “[tlhe Oregon model would be adopted regarding
registered cardholders being allowed 1o have a certain number of plants and quantity of useable
marijuana,” and that “[f]ollowing the Oregon model was a good choice.” Hearing on 4.B, 453 before
Assembly Comm. on Judiciary, 71st Leg. (Nev. Apr. 12, 2001). She also testified that the registration
program “maintained the safety and integrity of the measure the [voters) signed.” Hearing on A.B. 433
before Assembly Comm. on Judiciary, T1st Leg. (Nev. Apr. 10, 2001). Before the bill was passed by the
Assembly, Ms, Giunchigliani stated to the body that “1 think the public knew very well what they voting
on and recognized that under extreme medical conditions, they supported the issue of a registry card and
allowing an individual to have access to this.” Assembly Daily Journdl, 71st Leg., at 41 (Nev. May 23,
2001). During hearings in the Nevada Senate, Ms. Giunchigliani emphasized that “only those who are
registered are eligible for the program.” Hearing on A.B. 453 before Sen. Comm. on Human Res. &
Facilities, Tist Leg. (Nev. June 3, 2001).

When the Legislature passed A.B. 453, it explained in the preamble that it intended for the bill 10
“carry out the will of the people of this state and to regulate the health, medical practices and well-being
of those people in a manner that respects their personal decisions conceming the relief of suffering
through the medical use of marijuana.” A.B.453, 2001 Nev. Stal, ch. 592, preamble, at 3053.
However, the Legislature also explained that it was enacting the regisiration program because “[m]any
residents of this state have suffered the negative consequences of abuse of and addiction to marijuana,
and it is important for the legislature to ensure that the program established for the distribution and
medical use of marijuana is designed in such a manner as not io harm the residents of this siate by
contributing to the general abuse of and addiction to marijuana.” /d Thus, like the drafiers of the
initiative, the Legislature intended for A.B. 453 to balance the needs of patients with the concerns of

society about marijuana use. To achieve that balance, the Legislature made a patient’s use of medical
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marijuana expressly subject to the medical marijuana laws regulating a patient’s participation in the
registration program. A.B. 453, 2001 Nev. Stat., ch. 592, §§ 2-33, at 3053-66.

As enacted in 2001, the medical marijuana laws provided that holders of valid registration cards
were not allowed to possess, deliver or produce, at any one time, more than: (1) one ounce of usable
marijuana; (2) three mature marijuana plants; and (3) four immature marijuana plants. A.B. 453, 2001
Nev. Stat., ch. 592, § 17, a1 3055-56 (enacting NRS 453A.200), At the time, the Department of
Agriculture was charged with administering and enforcing the laws governing the registry and
registration cards, /fd §19, at 3056-57 (enacting NRS 453A.210). However, the Department of
Agriculture was not authorized by A.B. 453 10 impose fees to carry out the registration program.

In 2003, the Legislature authorized the Department of Agriculture to impose fees to defray the
costs of servicing the registration program, but the Legislature capped the fees at $50 for obtaining an
application for a registration card and $150 for processing and issuing a registration card. 2003 Nev.
Stat., ch. 281, § 8, at 1434-35 (amending NRS 453A.740). When the Legislature authorized the fees in
2003, the Acting Director of the Department of Agriculture, Don Henderson, testified regarding the need
for the fees to defray the costs of servicing the registration program:

Mr. Henderson explained that during the 2001 session the Legisiature had implemented the

Nevada Medical Marijuana Program without fee authority. The Department of Agriculture

had taken direction from the Legislature and started the program in October 2001,

M. Henderson stated it had been a successful program with approximately 300 participants.

Afiter one and a half years in the program, the Department had discovered a number of issues

that needed revising. The program aiso generated an expense to the Department.

In A.B. 503 some technical amendments had been proposed to the bill ... A.B. 503 had

passed through Committee, appeared to be doing well, and then died on the Floor.

Mr. Henderson requested that if there was an interest, there were three key provisions in

AB. 503 that the Committee might add to A.B.130....Section 12 of A.B.503 would

establish the fee authority for the Department of Agriculture to recover administrative cosis

Jor this program.

Mr. Henderson commented that the Department could probably handle the technical issues

involved with the Medical Marijuana Program; however, the Department would be unable 1o
contine 1o service the program if fee authority was not granted.

13-
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Hearing on A.B. 130 before Assembly Comm. on Ways & Means, 72d Leg. (Nev. May 12, 2003)
(emphasis added).

In 2009, the Legislature transferred administration and enforcement of the registration program to
the Health Division of the Department of Health and Human Services. 2009 Nev. Stat., ch. 170, at 617-
28. The Administrator of the Division is the state officer who is charged with administering and
enforcing the laws governing the registration program, subject to the administrative supervision of the
Director of the Department.  NRS232.320; NRS232.340; NRS 453A.210; NRS 453A.730;
NRS 453A.740. 1In 2013, the Legislature changed the name of the Health Division to the Division of
Public and Behavioral Health (Division). 2013 Nev. Stat, ch. 489, §127, at 3062 (amending
NRS 453A.090).

Also in 2013, the Legislature substantially revised the medical marijuana laws. 2013 Nev. Stat.,
ch. 547, at 3700-26. Under the 2013 revisions, the Legislature authorized the operation of medical
marijuana dispensaries that must register with the Division to sell or dispense medical marijuana to
holders of valid registration cards. Jd. §§ 3-23, at 3700-24. The Legislature also provided that holders
of valid registration cards are not allowed to possess, deliver or produce, at any one time, more than:
(1) two and one-half ounces of usable marijuana in any one 14-day period; (2) twelve marijuana plants,
irrespective of whether the marijuana plants are mature or immature; and (3)a maximum allowable
quantity of edible marijuana products and marijuana-infused products as established by regulation of the
Division. Jd. § 22, at 3716-17 (amending NRS 453A.200). In addition, the Legislature provided that
after a medical marijuana dispensary opens in the county of residence of the holder of a valid
registration card, the holder or his or her primary caregiver are not authorized to cultivate, grow or
produce marijuana unless one of the following exceptions apply:

(1} The holder or his or her primary caregiver was cultivating, growing or producing

marijuana in accordance with NRS Chapter 453A on or before July 1, 2013;

(2) All the medical marijuana dispensaries in the county of residence of the holder or his
or her primary caregiver close or are unable to supply the quantity or strain of marijuana
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necessary for the medical use of the patient to treat his or her specific medical condition;
(3) Because of illness or lack of transportation, the holder and his or her primary
caregiver are unable reasonably te travel to a medical marijuana dispensary; or
(4) No medical marijuana dispensary was operating within 25 miles of the residence of

the holder at the time he or she first applied for his or her registration card.
Id. § 22, at 3716-17 (amending NRS 453A.200).

In the 2013 revisions, the Legislature also reduced the maximum fees chargeable by the Division
to $25 for obtaining an application for a regisiration card and $75 for processing and issuing a
registration card. /d. § 24, at 3725 (amending NRS 453A.740). By regulation, the Administrator of the
Division has set the fees at the maximum amounts allowed by law. NAC 453A.140.°

In 2015, the Legislature enacted further revisions to the medical marijuana laws that became
effective before Plaintiff filed his original complaint-on August 13, 2015. See 2015 Nev. Sat., ch. 401,
§§ 29-34, at 2264-69 (effective July 1, 2015); 2015 Nev. Stat., ch. 495, §§ 1-3, at 2985-87 (effective
June 9, 2015, with certain exceptions not relevant here); 2015 Nev. Stat,, ch. 506, §§ 11-36, at 3091-
3110 (effective July 1, 2015). As a general rule, when courts evaluate a facial constitutional claim, they
ordinarily review the facial validity of the challenged statute “as it now stands, not as it once did.” Hall
v. Beals, 396 U.S. 45, 48 (1969); Fusari v. Steinberg, 419 U.S, 379, 379-87 (1975); Princeton Univ. v,
Schmid, 455 U.S. 100, 103 (1982). Consequently, it is usually the current version of the challenged
statute that is applicable to a facial constitutional claim. See, e.g., Deja Vu Showgirls of Las Vegas v.
Nev. Dep't of Taxation, 130 Nev. Adv. Op. 73, 334 P.3d 392, 395-96 (2014) (reviewing the most

recently amended version of the challenged statute in a facial constitutional claim, including statutory

amendments made after the complaint was filed). Therefore, because the 2015 version is the current

4 All citations to the Division’s regulations codified in NAC Chapter 453A are to the version that
became effective on April 1, 2014, On December 18, 2015, the Division proposed amendments to its
regulations. See Proposed Regulation of Div. of Pub. and Behav'l Health of Dep't of Health and
Human Servs., LCB File No. R148-15 (Dec. 18, 2015). However, those proposed amendments will
not become effective until the Division completes the regulation-making process prescribed by the
Nevada Administrative Procedure Act in NRS Chapter 233B. Therefore, those proposed amendments
are not relevant to the Court’s disposition of this matter.
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version of the medical marijuana laws and because the 2015 version was in effect when Plaintiff filed
his original complaint, the Court will apply the 2015 version of the medical marijuana laws when
reviewing Plaintiff’s facial constitutional claims.®

To apply for a registration card under the medical marijuana laws, an applicant must pay a fee of
$25 to obtain an application packet from the Division. NRS 453A.740; NAC 453A.140(1). To
complete the application packet, the applicant must provide certain identification, background and health
information and submit certain verifying documentation to the Division, including: (1) the name,
address, telephone number, social security number and date of birth of the applicant; (2) proof that the
applicant is a resident of Nevada, including, without limitation, a photocopy of a driver’'s license or
identification card issued by the Department of Motor Vehicles; (3) the name, address and telephone
number of the applicant’s attending physician; (4)a written statement signed by the applicant’s
attending physician stating that the applicant has been diagnosed with a chronic or debilitating medical
condition, the medical use of marijuana may mitigate the symptoms or effects of that condition and the
attending physician has explained the possible risks and benefits of the medical use of marijuana; (5) if
the applicant elects to designate a primary caregiver, the name, address, telephone number and social
security number of the designated primary caregiver and a written statement signed by the applicant’s
attending physician approving of the designation of the primary caregiver; and (6) a written statement
signed by the applicant’s attending physician verifying that the attending physician was presented with
photographic identification of the applicant and any designated primary caregiver and that the applicant
and any designated primary caregiver are the persons named in the application. NRS 453A.210(2);

NAC 453A.100(1).

% Under the 2015 version of the medical marijuana laws, there are specific provisions that apply only to
applicants who are minors and to their custodial parents or legal guardians. Because Plaintiff is not a
minor and because Plaintiff does not allege that he is a custodial parent or legal guardian of an
applicant who is a minor, the Court does not need to discuss those specific provisions.
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In addition, the applicant must sign an acknowledgment form and a medical marijuana program
waiver and liability release form that are prescribed by the Division, and the applicant must provide any
information required by the Department of Motor Vehicles which prepares and issues the registration
card if the application is approved by the Division. NRS 453A.740(1); NAC 453A.100(1);
NAC 453A.110(1).

The applicant also must submit to the Division any information required by the Central Repository
for Nevada Records of Criminal History (Central Repository) to determine the criminal history of the
applicant and any designated primary caregiver. NRS 453A.210(4); NAC 453A.100(1)-(2). The
Division must submit a copy of the application to the Central Repository which must report to the
Division its findings as to the criminal history of the applicant and any designated primary caregiver
within 15 days after receiving a copy of the application. NRS 453A.210(4); NAC 453A.100(2). The
Division may deny the application if the applicant and any designated primary caregiver has been
convicted of knowingly or intentionally selling a controlled substance. NRS 453A.210(5).

The Division also must submit a copy of the application to the State Board of Medical Examiners,
if the attending physician is licensed to practice medicine under NRS Chapter 630, or the State Board of
Osteopathic Medicine, if the attending physician is licensed to practice osteopathic medicine under NRS
Chapier 633. NRS 453A.210(4). Within 15 days afier receiving a copy of the application, the licensing
board must report to the Division its findings as to whether the atiending physician is licensed to
practice medicine in this State and whether the attending physician is in good standing.
NRS 453A.210(4). The Division may deny the application if the atiending physician is not licensed to
practice medicine in this State or is not in good standing. NRS 453A.210(5).

The Division also may deny the application if: (1) the applicant fails to provide the information
required to establish the applicant’s chronic or debilitating medical condition or document the

applicant’s consultation with an attending physician regarding the medical use of marijuana in
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connection with that conditien; (2) the applicant fails to comply with regulations adopted by the
Division; (3) the Division determines that the information provided by the applicant was falsified;
(4) the Division has prohibited the applicant from obtaining or using a registration card under
NRS 453A.300(2) because the Division has determined that the applicant has wilifully violated a
provision of NRS Chapter 453A or any regulation adopted by the Divisien to carry out that chapter; or
(5) the Division determines that the applicant or the applicant’s designated primary caregiver has had a
registration card revoked pursvant to NRS 453A.223. NRS 453A.210(5).

If the Division approves the application, the applicant must pay a fee of $75 for the processing and
issuance of the registration card. NRS 453A.740; NAC 453A.140(2). The applicant also must pay any
fee authorized by NRS 483.810 to 483.890, inclusive, that is charged for the issuance of an identification
card by the Department of Motor Vehicles. NRS 453A.740; NAC 453A.110(1). The registration card is
valid for a period of 1 year, and it may be renewed in accordance with the regulations adopted by the
Division and the payment of a fee of $75 for the processing and issuance of the renewed registration
card and any fee authorized by NRS 483.810 to 483.890, inclusive, that is charged for the issuance of an
identification card by the Department of Motor Vehicles. NRS453A.220(3); NRS 453A.740;
NAC 453A.110(1); NAC 453A.130; NAC 453A.140(2).

Fihally, the medical marijuana laws require the Division to protect the confidentiality of
information, documents and communications provided to the Division by applicants and information
that is part of the registration program as follows:

1. Except as otherwise provided in this section, NRS 239.0115 and subsection 4 of NRS
453A.210, the Division shall not disclose:

(a) The contents of any tool used by the Division to evaluate an applicant or its affiliate.

(b) Any information, documents or communications provided to the Division by an
applicant or its affiliate pursuant to the provisions of this chapter, without the prior written
consent of the applicant or affiliate or pursuant to a lawful court order after timely notice of
the proceedings has been given to the applicant or affiliate.

(¢) The name or any other identifying information of:

(1) An attending physician; or
(2) A person who has applied for or to whom the Division or is designee has issued a
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registry identification card or letter of approval.

= Except as otherwise provided in NRS 239.0115, the items of information described in this
subsection are confidential, not subject to subpoena or discovery and not subject to
inspection by the general public.

2. Notwithstanding the provisions of subsection 1, the Division or its designee may
release the name and other identifying information of a person to whom the Division or its
designee has issued a registry identification card or letter of approval to:

(a) Authorized employees of the Division or its designee as necessary to perform official
duties of the Division; and

(b) Authorized employees of state and local law enforcement agencies, only as necessary
to verify that a person is the lawful holder of a registry identification card or letter of
approval issued to him or her pursuant to NRS 453A.220 or 453A.250.

NRS 453A.700 (2015). With this history and overview of Nevada’s medical marijuana laws in mind,
the Court will address each of Plaintiff’s remaining claims for relief.

B. Standards of review.

As discussed previously, Plaintiff and the Legislature have filed motions for summary judgment,
and the Department and the Governor have filed motions to dismiss which the Court must treat as
motions for summary judgment under NRCP 12(b) because matters outside the pleadings were
presented to and not excluded by the Court. See Witherow v. Siate Bd. of Parole Comm'rs, 123 Nev.
305, 307-08 (2007). Therefore, the standards of review that apply to motions for summary judgment
govern the parties’ dispositive motions. /d.

A party is entitled to summary judgment under NRCP 56 when the allegations in the pleadings
and evidence in the record “demonstrate that no genuine issue of material fact exists, and the moving
party is entitled to judgment as a matter of law.” Wood v. Safeway, 121 Nev. 724, 731 (2005). The
purpose of granting summary judgment “is to avoid a needless trial when an appropriate showing is
made in advance that there is no genuine issue of fact to be tried, and the movant is entitled to judgment
as a matter of law.” McDonald v. D.P. Alexander, 121 Nev. 812, 815 {2005} (quoting Coray v. Hom, 80
Nev. 39, 40-41 (1964)).

A party is also entitled to summary judgment when the claims against the party are barred as a
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matter of law by one or more affirmative defenses. See Williams v. Cottonwood Cove Dev., 96 Nev,
857, 860-61 (1980). An affirmative defense is a legal argument or assertion of fact that, if true, prohibits
prosecution of the claims against the party even if all allegations in the complaint are true. Douglas
Disposal v. Wee Haul, 123 Nev. 552, 557-58 (2007). Such affirmative defenses include the statute of
limitations and sovereign immunity. See NRCP 8(c); Boulder City v. Boulder Excavating, 124 Nev.
749, 754-55 (2008); Kellar v. Snowden, 87 Nev. 488, 491-92 (1971).

In addition, as a general rule, when the plaintiff pleads claims that a stale swatute is
unconstitutional, the plaintiff’s claims present only issues of law which are matters purely for the Court
to decide and which may be decided on summary judgment where no genuine issues of material fact
exist and the record is adequate for consideration of the constitutional issues presented. See Flamingo
Paradise Gaming v. Chanos, 125 Nev. 502, 506-09 (2009) (affirming district court’s summary judgment
regarding constitutionality of a statute and stating that “[t]he determination of whether a statute is
constitutional is a question of law.”); Collins v. Union Fed. Sav. & Loan, 99 Nev. 284, 294-95 (1983)
(holding that a constitutional claim may be decided on summary judgment where no genuine issues of
material fact exist and the record is adequate for consideration of the constitutional issues presented).

Finally, in reviewing the constitutionality of statutes, the Court must presume the statutes are
constitutional, and “[iJn case of doubt, every possible presumption will be made in favor of the
constitutionality of a statute, and courts will interfere only when the Constitution is clearly violated.”
List v. Whisler, 99 Nev. 133, 137 (1983). The presumption places a heavy burden on the challenger to
make “a clear showing that the statute is unconstitutional.” /d. at 138. As a result, the Court must not
invalidate a statute on constitutional grounds unless the statute’s invalidity appears “beyond a reasonable
doubt.” Cauble v. Beemer, 64 Nev. 77, 101 (1947); State ex rei. Lewis v. Doron, 5 Nev. 399, 408 (1870)
(“[E]very statute is to be upheld, unless plainly and without reasonable doubt in conflict with the

Constitution.”). Furthermore, it is a fundamental rule of constitutional review that “the judiciary will not
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declare an act void because it disagrees with the wisdom of the Legislature.” Anthony v. Staie, 94 Nev.
337, 341 (1978). Thus, in reviewing the constitutionality of statutes, the Court must not be concerned
with the wisdom or policy of the statutes because “[q]uestions relating to the policy, wisdom, and
expediency of the law are for the people’s representatives in the legislature assembled, and not for the
courts to determine.” Worthington v. Dist. Ct., 37 Nev. 212, 244 (1914).

C. Federal constitutional claims for money damages.

In his third, fourth and fifth claims for relief, Plaintiff asks for money damages on his federal
constitutional claims under 42 U.S.C. § 1983 (section 1983) against the State of Nevﬁda ex rel. the
Legislature, the Department and the Governor acting in his official capacity. (Compl. 1% 90, 102, 113.)
The Court finds that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal
constitutional claims for money damages because the State and its agencies and officials acting in their
official capacities are absolutely immune from liability for money damages under section 1983.

To seck redress for an alleged violation of federal constitutional rights, a plaintiff must bring an
action under the federal civil rights statutes codified in section 1983. Arpin v. Santa Clara Valley
Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001) (“[A] litigant complaining of a violation of a
constitutional right does not have a direct cause of action under the United States Constitution but must
utilize 42 U.S.C. § 1983.™). A civil rights action under section 1983 “must meet federal standards even
if brought in state cour.” Madera v. State Indus. Ins. Sys., 114 Nev. 253, 259 (1998); Will v. Mich.
Dep't of State Police, 491 U.S. 58, 66 (1989).

The United States Supreme Court has held that states and their officials acting in their official
capacities are not “persons” who are subject to suit under section 1983 and they may not be sued in state
courts for money damages under the federal civil rights statutes. Will, 491 U.S. a1 62-71. Based on
Will, the Nevada Supreme Court has held that state agencies and entities also are not “persons” who are

subject ta suit under section 1983 and they likewise may not be sued in state courts for money damages
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under the federal civil rights statutes. Cuzze v. Univ. & Cmty. Coll. Sys., 123 Nev. 598, 605 (2007)
(“The State of Nevada is not a ‘person’ for § 1983 purposes, and respondents are stale entities. Thus,
respondemts cannot be sued under § 1983.” (footnotes omitted)); N. Nev. Ass‘n Injured Workers v. State
Indus. Ins. Sys., 107 Nev. 108, 114-15 (1991) (“Because SIIS is a state agency, appellants’ cause of
action has failed to state a claim under the federal civil rights statutes against SIIS. The same must be
said for SIIS’s officers and employees to the extent the cause of action seeks to impose liability for
actions properly atiributable to their official capacities.”). Therefore, when a plaintiff’s complaint
alleges federal constitutional claims under section 1983 and asks for money damages from the State and
its agencies and officials acting in their official capacities, “the complaint fails 10 state an actionable
claim.” N, Nev. Ass'n Infured Workers, 107 Nev. at 114,

In his briefing, Plaintiff conceded that he cannot seek money damages under section 1983 against
the State, the Legislature and the Governor acting in his official capacity. (P1.’s Opp’n & Counter-Mot.
for Summ. Judgm’t at 8 (“Plaintiff is not seeking monetary damages from the Legislature under these
claims.™)); (PL.’s Opp’n to Gov.’s Mot. to Dismiss at 4 (*This case does not seek money from the
Governor([.]")) Nevertheless, Plaintiff argues that the Department is “analogous to a municipality, not
the State, allowing [the Department] to be held liable [for money damages] for purposes of § 1983.”
(P1.’s Opp’n & Counter-Mot. for Summ. Judgm’t at 6.) To support his argument, Plaintiff contends that
the recovery of money damages against the Department would not affect the state treasury because
“[w]hile DHHS received funding from the State’s general fund, no state funds are used to fund the
marijuana program within DHHS,” /d.

The Court finds that the Department is not analogous to a municipality. Rather, based on the
Department's treatment under stale law, the Court finds that the Department is a state ageacy under all
the factors considered by courts in civil rights action under section 1983, To determine whether an

entity is a state agency for purposes of a civil rights action, courts first consider whether “a judgment
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against the entity named as a defendant would impact the state treasury.” Austin v. State Indus. Ins. Sys.,
939 F.2d 676, 678 (9th Cir. 1991). I a court determines that a judgment against the entity would impact
the state treasury, the entity is deemed a state agency as a matter of law, and it is absolutely immune
from liability for money damages under section 1983 as a matter of law. Jd. at 679 (“‘a determination
that a judgment necessarily would have an impact on the state treasury would lead ineluctably 1o the
conclusion that [the entity] is a slate agency.”).

In addition, even if a judgment against the entity would not necessarily have an impact on the state
treasury, the entity still may be deemed a state agency if the entity is treated as a slate agency under state
law. Jd. In making this determination, courts consider several factors, including: (1) the extent to which
the entity is subject to governmental control and review by the legislative and executive branches;
(2) the nature of the governmental powers delegated to the entity, such as the powers to conduct
administrative hearings and adjudications and to issue regulations carrying the force of law; (3) whether
the entity may sue or be sued on its own behalf or whether it must sue or be sued only in its official
capacity on behalf of the Siate; and (4) whether the entity may hold property on its own behalf or
whether it must hold property only on behalf of the State. 7d. at 678-79. When “evaluating the force of
these factors in a particular case, {courts] look to siate law’s treatment of the entity.” /d at 678.

Based on the Depariment’s treatment under state law, the Court finds that the Department is a state
agency under all these factors. First, the Court finds that a judgment against the Department would
impact the state treasury because the money collected as fees under the medical marijuana registration
program is state money that is deposited in and drawn from the state treasury only pursvant to
appropriations made by law. As established by state law, the state treasury consists of all state money,
whether the money is deposited in the state general fund or another state fund. NRS 226.115;
NRS 353.249; NRS 353.32]1; NRS 353.323. State law requires the Administrator of the Division to

deposit all money collected as fees under the registration program in the state treasury. NRS 353.250;
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NRS 353.253; NRS 453A.730. Afier the money is deposited in the state treasury, it is drawn from the
state treasury only pursuant to appropriations made by law to the Division to carry out the registration
program. NRS 453A.730; Nev. Const. art. 4, § 19 (“No money shall be drawn from the treasury but in
consequence of appropriations made by law.”).% Thus, if Plaintiff recovered a judgment against the
Department for money damages under section 1983, the judgment would have an impact on the state
treasury because the judgment would be recovered from state money which is collected as fees under the
program and which is deposited in and drawn from the state treasury only pursuant to appropriations
made by law. For this reason alone, the Department is a state agency that may not be sued for money
damages under section 1983.

Furthermore, even assuming that a judgment against the Department would not have an impact on
the state treasury, the Department is still treated as a state agency under state law. The Department is
created by NRS 232.300, which is part of NRS Chapter 232, entitled “State Departments,” and NRS
Title 18, entitled “State Executive Department.” Thus, based on the codification of the Department’s
governing statutes in the provisions of NRS relating to the state executive branch, the Legislature
intended for the Department to function as a state agency of the executive branch. See Coast Hotels &
Casinos v. Nev. State Labor Comm'n, 117 Nev. 835, 841-42 (2001) (“The title of a statute may be
considered in determining legislative intent.”); State ex rel. Masto v. Montero, 124 Nev. 373,577 n8
(2008) (holding thai the office of a district judge is a “state office” based on “several provisions in the
Nevada Revised Statutes [which] refer to ‘state office” in the title and mention ‘state officer” in the text

when explaining the provision.”).

6 In 2015, the Legislature passed the Authorized Expenditures Act which authorizes the Division to
expend $2,089,894 during Fiscal Year 2015-2016 and $2,980,802 during Fiscal Year 2016-2017 for
the “Marijuana Health Registry.” A.B. 490, 2015 Nev. Stat., ch. 484, § 1, at 2859; Hearing on A.B.
490 before Sen. Comm. on Fin., T8th Leg. (Nev. June 1, 2015) (“The Authorized Expenditures Act
provides authority to expend other monies not appropriated from the General Fund or Highway Fund.
Those other monies include federal funds, self-funded fee generating budget accounis and interagency
transfers.” (testimony of Mark Krmpotic, Senate Fiscal Analyst (emphasis added))).
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As a state agency ol the executive branch, the Department is subject to extensive governmental
control and review by the legislative and executive branches under Nevada state law. For example, the
Department is subject to the State Personnel System in NRS Chapter 284, the State Purchasing Act in
NRS Chapter 333 and the State Budget Act in NRS Chapter 353, and the Department is also subject to
legistative reviews of its budget and operations under NRS Chapter 218E and legislative audits of its
accounts, funds and other records under NRS Chapter 218G. The governmental powers delegated to the
Department also indicate that the Legislature intended for the Department to function as a slate agency
of the executive branch because “[tJhe Department is the sole agency responsible for administering the
provisions of law relating to its respective divisions.” NRS 232,300(3). Thus, the Department has been
charged with carrying out and enforcing laws enacted by the Legislature, and to execute its state
governmental functions, the Department has been given state governmental powers such as the powers
to conduct administrative hearings and adjudications and to issue regulations carrying the force of law.
See NRS 232.320; NRS Chapter 233B (APA); Comm 'n on Ethics v. Hardy, 125 Nev. 285, 298 & n.10
(2009) (“Under Article 5, Section 7 of the Nevada Constitution, the executive branch is charged with
carrying out and enforcing the laws enacted by the Legislature.”). Finally, the Department may not sue
or be sued on its own behalf, but it must sue or be sued only in its official capacity on behalf of the
State. See NRS 41.031; NRS 228.110; NRS 228.140; NRS 228.170. And the Department does not hold
pfopeny on its own behalf, but such property is held only on behalf of the State under NRS Chapter 331.

Consequently, based on the Depariment’s treatment under state law, the Court finds that the
Department is a state agency that may not be sued for money damages under section 1983.
Accordingly, the Court concludes that all Defendants are entitled to judgment as a matter of law on
Plaintifs federal constitutional claims for money damages because the State and its agencies and
officials acting in their official capacities are absolutely immune from liability for money damages under

section 1983.
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D. Federal constitutional claims for declaratory and injunective relief.

In his third, fourth and fifih claims for relief, Plaintiff asks for declaratory relief on his federal
constitutional claims under section 1983 against the State of Nevada ex rel. the Legislature, the
Department and the Governor acting in his official capacity. (Compl. 1§ 89-90, 101-102, 112-113.) In
his motion for partial summary judgment and motion for permanent injunction, Plaintiff also asks for
injunctive reliet on his Fifth Amendment federal constitutional claim under section 1983 against the
same Defendants. (Pl.’s Mot. for Partial Summ. Judgm’t at 16-17.) The Court finds that Defendants are
entitled to judgment as a matter of law on Plaintiff’s federal constitutional claims for declaratory relief
and injunctive relief because Plaintiff has not sued the proper siate official, in this case the
Administrator of the Division, who is charged by state law with enforcing the medical marijuana laws
governing the registration program,

As a preliminary matier, the Court finds that Plaintiff cannot obtain declaratory relief or injunctive
relief against the State and its agencies, in this case the Legislature and the Department, because the
State and its agencies are not “persons” subject to a civil rights action under section 1983. Allah v.

Comm'r of Dep't Corr. Servs., 448 F. Supp. 1123, 1125 (N.D.N.Y. 1978) (“It is well established that

! state agencies are not ‘persons’ for purposes of the Civil Rights Acts. This is true whether the relief

being sought is injunctive and declaratory relief or damages.”); lll. Dunesland Pres. Soc'y v. Ml Dep't
Nat. Res., 461 F. Supp. 2d 666, 671 (N.D. 1ll. 2006) (“[Tlhere is no support for the proposition that
claims for injunctive relief may be brought under § 1983 against state agencies.”). Therefore, the Court
concludes that the State and the Legislature and the Department are entitled to judgment as a matter of
law on Plaintif"s federal constitutional claims for declaratory relief and injunctive relief under

section 1983.
Plaintiff contends that he sued the proper state official because the Governor serves as the

organizational head of the Department and has ultimate responsibility for the Department’s
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administration of the registration program. (Pl.’s Opp’'n & Counter-Mot. for Summ. Judgm’t at 6-7.)
Alternatively, Plaintiff asks for leave to amend his complaint to add the Director of the Department in
his official or personal capacity as a Defendant to the federal constitutional claims.” (PL’s Opp'n &
Counter-Mot. for Summ. Judgm’t at 7-8.)

The Court finds that Plaintiff cannot obtain declaratory or injunctive relief against the Governor or
the Director under section 1983 because the Governor and the Director do not have a sufficiently direct
connection under state law with the enforcement of the medical marijuana laws. The Court also denies
Plaintiff leave to amend his complaint to substitute the Administrator of the Division as the proper state
official under section 1983 because leavé to amend should not be granted when the proposed
amendment would be futile. Halcrow, Inc. v. Eighth Jud. Dist. Cti., 129 Nev. Adv. Op. 42, 302 P.3d
1148, 1152 (2013), as corrected (Aug. 14, 2013). A proposed amendment may be deemed futile if the
plaintiff seeks to amend the complaint in order to plead an impermissible claim. Id. The Court finds
that allowing Plaintiff 10 amend his complaint to substitute the Administrator as the proper state official
under section 1983 would be futile because Plaintiff's federal constitutional claims do not state a
permissible or actionable claim on their merits as a matter of law.

As a general rule under Ex parte Young, 209 U.S. 123, 155-57 (1908), a plaintiff may bring
federal constitutional claims under section 1983 asking for prospective declaratory or injunctive relief |
against state officials acting in their official capacities to enjoin their enforcement of allegedly

unconstitutional statutes. L.4. Branch NAACP v. L.A. Unified Sch. Dist., 714 F.2d 946, 952-53 (9th Cir.

7 Although Plaintiff asks for leave to add the Director in his personal capacity, Plaintiff cannot sue a
state official for declaratory or injunctive relief under section 1983 in his personal capacity because a
claim for such equitable relief may be brought under section 1983 only against a state official in his
official capacity. Haifill v. Gonzales, 519 F. Supp. 2d 13, 19 (D.D.C. 2007) (“there is no basis for
suing a government official for declaratory and injunctive relief in his or her individual or personal
capacity”); Pascarella v. Swift Transp. Co., 643 F. Supp. 2d 639, 647 n.11 (D.N.J. 2009) (“the proper
vehicle for seeking equitable relief against a government official involving that officer’s official duties
is an official capacity suit”).
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1983); N. Nev. Ass'n Injured Workers v. State Indus. Ins. Sys., 107 Nev. 108, 115-16 (1991). However,
a plaintiff cannot bring claims under Ex parte Young for prospective declaratory or injunctive relief
against state officials unless the state officials have some direct connection under state law with the
enforcement of the challenged statutes. Young, 209 U.S. at 157; Fitts v. McGhee, 172 1.8. 516, 529-30
(1899); L.A. Branch NAACP, 714 F.2d at 952-53.

The connection necessary lo trigger Ex parte Young “must be determined under state law
depending on whether and under what circumstances a particular defendant has a connection with the
challenged state law.” Snoeck v. Brussa, 153 F.3d 984, 986 (9th Cir. 1998). The connection “must be
fairly direct; a generalized duty to enforce state law or general supervisory power over the persons
responsible for enforcing the challenged provision will not subject an official to suit.” L.A. County Bar
Ass'nv. Eu, 979 F.2d 697, 704 (9th Cir. 1992). For example, when state law makes enforcement of the
challenged statutes the responsibility of state officials other than the Governor, neither the Governor's
general executive power to see that the laws are faithfully executed, nor the Governor’s general
executive power 1o appoint or supervise those other state officials, will subject the Governor to suit
under £x parte Young because the Governor will not have a sufficiently direct connection with the
enforcement of the challenged statutes. Women's Emergency Network v. Bush, 323 F.3d 937, 949-50
(11tk Cir. 2003); Nar 't Audubon Soc’y v. Davis, 307 F.3d 835, 847 (9th Cir. 2002); Confederated Tribes
& Bands of Yakama Indian Nation v. Locke, 176 F.3d 467, 469-70 (9th Cir. 1999); L.A. Branch NAACP,
714 F.2d at 952-53; Shell Qil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. 1979).

Because statutory enforcement powers are created by the Legislature, it is within the province of
the Legislature to determine which state agency or officer will exercise those statutory enforcement
powers and in whal manner. See 16A Am. Jur. 2d Constitutional Law § 288 (2009) (“the legislature has
constitutional power to allocate executive department functions and duties among the offices,

departments, and agencies of state government.”). 1f the Legislature grants statutory enforcement
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powers to a state agency or officer other than the Governor, the exercise of those statutory enforcement
powers by the state agency or officer is not subject to the Govemor’s direct control unless the
Legislature expressly gives the Governor statutory authority to exercise such control. See Kendall v.
United States, 37 U.S. 524, 610 (1838) (holding that Congress may “impose upon any executive officer
any duty [it] may think proper ... and in such cases, the duty and responsibility grow out of and are
subject to the control of the law, and not to the direction of the President.”); Brown v. Barkley, 628
S.W.2d 616, 623 (Ky. 1982) (“[W]hen the General Assembly has placed a function, power or duty in
one place there is no authority in the Governor to move it elsewhere unless the General Assembly gives
him that authority.”).

In enacting the medical marijuana laws, the Legislature did not grant statutory enforcement
powers to the Governor or the Director of the Department. Rather, the Legislature granted those powers
to the Administrator of the Division who is responsible for administering and enforcing the laws
governing the registration program. NRS 453A.210; NRS 453A.730; NRS 453A.740. The Legislature
did not expressly give the Governor or the Director statutory authority to exercise direct control over the
Administrator’s enforcement of those laws. As a result, the Governor and the Director do not have a
sufficiently direct connection under state law with the enforcement of the medical marijuana laws.
Furthermore, even though the Director has general supervisory power over the Administrator under
NRS .Chapter 232, it is the Administrator, not the Director, who is responsible for enforcing the medical
marijuana laws under NRS Chapter 453A%  Therefore, because the Director has only general
supervisory power over the Administrator and because it is the Administrator, not the Director, who is

charged by state law with enforcing the medical marijuana laws, the Court finds that it is the

8 Under NRS 232.320, the Director appoints the Administrator with the consent of the Governor, and
the Director administers, “through the divisions of the Department,” the provisions of law “relating to
the functions of the divisions of the Department,” Under NRS 232,340, the Administrator “[s}hali
administer the provisions of law relating to his or her division, subject to the administrative
supervision of the Director.”
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Administrator who is the proper stale official 10 sue for declaratory and injunctive relief under
section 1983. Consequently, the Court concludes that Defendants are entitled to judgment as a matter of
law on PlaintifPs federa! constitutional claims for declaratory relief and injunctive relief because
Plaintiff has not sued the proper state official—the Administrator of the Division—who is charged by
state law with enforcing the medical marijuana laws.’

When a plaintiff fails 10 sue the proper state official in a section 1983 action, the district court may
permit the plaintiff to amend his complaint to add the proper state official as a party-defendant unless
the proposed amendment would be futile. See Cobb v. U.S. Dep't of Educ., 487 F. Supp. 2d 1049, 1055
(D. Minn. 2007). A proposed amendment may be deemed futile if the plaintiff seeks to amend the
complaint in order to plead an impermissible claim. Halcrow, Inc. v. Eighth Jud. Dist. Ct., 129 Nev.
Adv. Op. 42, 302 P.3d 1148, 1152 (2013), as corrected (Aug. 14, 2013). As discussed next, the Court
finds that Plaintiff"s federal constitutional claims do not state a permissible or actionable claim on their
merits as a matter of law. Therefore, the Court denies Plaintiff leave to amend his complaint to
substitute the Administrator of the Division as the proper state official under section 1983 because such
a proposed amendment would be futile.

E. Fourteenth Amendment claims.

In his third and fourth claims for relief, Plaintiff alleges that because “[a]ccess to healthcare and,
more specifically, medical treatments recommended by a physician are deeply rooted in America’s
history and tradition,” the Due Process Clause recognizes and protects a substantive and fundamental
right to access healthcare recommended by a physician. (Compl. 19 67-79.) Plaintiff alleges that the

registry and associated application process and fees impose an unnecessary, undue and unreasonable

® Because Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claims for money damages and for declaratory and injunctive relief under section 1983, Plaintiff
cannot recover costs or attorney’s fees under 42 U.S.C. § 1988 against Defendants as a matter of law.
Farrar v. Hobby, 506 U.S. 103, 109 (1992); Kentucky v. Graham, 473 U.S, 159, 165 (1985).
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burden and barrier on the exercise of a person’s fundamental right to access healthcare recommended by
a physician in violation of the Equal Protection Clause because the registry and associated application
process and fees apply only to persons who seek to use medical marijuana for their medical condition
but do not apply to similarly situated persons who seek to use any other medical treatment for the same
medical condition. (Compl. §Y 80-101.)

The Court finds that there is no fundamental right under federal law to use medical marijuana. See
Raich v. Gonzales, 500 F.3d 850, 866 (9th Cir. 2007} (holding that “federal law does not recognize a
fundamental right to use medical marijuana prescribed by a licensed physician 1o alleviate excruciating
pain and human suffering.”).'® Moreover, the fact that medica! use of marijuana is still illegal at the
federal level weighs against such use being a fundamental right under federal law. See Gonzales v.
Raich, 545 U.S. 1, 13-15 (2005); United States v. Oakland Cannabis Buyers’ Coop., 532 U.S. 483, 490-
92 (2001). At this time, medical use of marijuana is only an allowable legal option under state law.
Article 4, Section 38 of the Nevada Constitution states that the Legislature “shall provide by law” for the
use of medical marijuana by a patient for certain medical conditions and further provides that the
Legistature “shall provide by law™ for a “registry of patients, and their attendants, who are authorized to
use [medical marijuana), to which law enforcement officers may resort to verify a claim of authorization
and which is otherwise confidential.” Given that the registry is part of Article 4, Section 38, the Coun
must assume that the voters approved this constitutional section because of the registry’s inclusion

within this section. Therefore, the Court finds that there is no fundamental right 1o use medical

' 4ccord Sacramento Nonprofit Collective v. Holder, 552 F. App’x 680, 683 (9th Cir. 2014) (rejecting
contention that “the Ninth Amendment and the subsiantive due process component of the Fifth
Amendment together protect a fundamental right to ‘distribute, possess and use medical cannabis’ in
compliance with California state law.”); United States v. Wilde, 74 F. Supp. 3d 1092, 1095 (N.D. Cal.
2014) (“no court 1o date has held that citizens have a constitutionally fandamental right to use medical
marijuana.”); Beasley v. City of Keizer, No. CIV. 09-6256-AA, 2011 WL 2008383, at *4 (D. Or. May
23, 2011) (“there is no record of any court decision establishing a federal right to marijuana based on
a state medical marijuana law; rather, courts have found no federal right to access or use marijuana in
the context of state medical marijuana laws.”), aff’d, 525 F. App’x 549 (9th Cir. 2013).
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marijuana without the registry because the voters expressly required the Legislature to provide by law
for the registry when they approved Article 4, Section 38,

To carry out its constitutional duty under Article 4, Section 38, the Legisiature enacted the
registration program in NRS Chapter 453A with the stated intent to establish the registry and regulate
the use of medical marijuana to protect the health, safety and welfare of the public. A.B. 453, 2001 Nev.
Stat., ch. 592, preamble, at 3053; Hearing on A.B. 453 before Assembly Comm. on Judiciary, 71st Leg.
(Nev. Apr. 10, 2001); Hearing on A.B. 433 before Sen. Comm. on Human Res. & Facilities, 71st Leg.
(Nev. May 30, 2001). In particular, the Legislature enacted NRS 453A.210 which directs the Division
10 establish and maintain the registration program for the issuance of registration cards to applicants who
meet the requirements to use medical marijuana. Because the Court finds that there is no fundamental
right to use medical marijuana, the Court must uphold the Legislature’s statutory scheme against
Plaintiff"s Fourteenth Amendment challenge if the statutory scheme is rationally related to a legitimate
state interest. See Washington v. Glucksberg, 521 U.S. 702, 728 (1997); Vacco v. Quill, 521 U.S. 793,
799 (1997).

In applying the rational-basis standard, the Court must remain mindful that “[sJtate legislation
which has some effect on individual liberty or privacy may not be held unconstitutional simply because
a court finds it unnecessary, in whole or in part.” Whalen v. Roe, 429 U.S. 589, 597 (1977). Instead,
“individual States have broad latitude in experimenting with possible solutions to problems of vital local
concern.” /d. at 597-98. For example, in Whalen, the United States Supreme Court upheld a New York
statute which provided that whenever a “Schedule 1" drug was prescribed to a patient, the patient’s
name, address and age, along with the identity of the prescribed drug and its dosage, had 1o filed with
the state department of health. /d. Applying the rational-basis standard, the Supreme Court upheld the
patient-identification statute because it was rationally related to the legitimate state interest of protecting

the health, safety and welfare of the public with regard to the distribution and abuse of dangerous drugs
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for which there is both a lawful and an unlawful market. /d As explained by the Supreme Court:

The New York statute challenged in this case represents a considered attempt to deal with

such a problem [of vital local concern]. It is manifestly the product of an orderly and

rational legislative decision. [t was recommended by a specially appointed commission

which held extensive hearings on the proposed legislation, and drew on experience with
similar programs in other States. There surely was nothing unreasonable in the assumption

that the patient-identification requirement might aid in the enforcement of laws designed to

minimize the misuse of dangerous drugs. For the requirement could reasonably be expected

to have a deterrent effect on potential violators as well as to aid in the detection or

investigation of specific instances of apparent abuse. Al the very least, it would seem clear

that the State’s vital interest in controiling the distribution of dangerous drugs would support

a decision to experiment with new techniques for control. . . . It follows that the Jegislature’s

enactment of the patient-identification requirement was a reasonable exercise of New York's

broad police powers. The District Court’s finding that the necessity for the requirement had

not been proved is not, therefore, a sufficient reason for holding the statutory requirement

unconstitutional.
Id. (footnotes omitted).

In this case, the Court finds that the registration program in NRS Chapter 453A is rationally
related 1o the legitimate state interest of protecting the health, safety and welfare of the public because
the registration program serves a legitimate public protection function with regard to the distribution and
abuse of medical marijuana, which is a widely desired and dangerous drug for which there is both a
lawful and an unlawful market. As approved by the voters, Article 4, Section 38 requires the Legislature
to establish the registry to allow “law enforcement officers...to verify a [patient’s] claim of
authorization” to use medical marijuana. Like the patient-identification system upheld in Whalen, the
registry is rationally related to a legitimate public protection function because the Legislature could
reasonably believe that the registry would aid in the enforcement of Nevada’s medical marijuana laws,
have a deterrent effect on potential violators and assist in the detection or investigation of specific
instances of apparent abuse. For example, the registration program attempts 1o protect the public against
the iliegal distribution and abuse of medical marijuana because NRS 453A.210(5) states in pertinent part

that the Division may deny an application if “[t]he Division determines that the applicant, or the

applicant’s designated primary caregiver, if applicable, has been convicted of knowingly or inteationally
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selling a controlled substance.”

Therefore, because the Court finds that there is no fundamental right to use medical marijuana and
because the Court finds that the registration program in NRS Chapter 453A is rationally related to the
legitimate state interest of protecting the health, safety and welfare of the public, the Court must uphold
the Legislature’s statutory scheme against Plaintiff’s Fourteenth Amendment challenge. Accordingly,
the Court concludes that Defendants are entitled 10 judgment as a matter of law on Plaintiff’s federal
constitutional claims that the registration program in NRS Chapter 453A violates the Due Process and
Equal Protection Clauses of the Fourteenth Amendment,

F. Fifth Amendment claim.

In his fifth claim for relief, PlaintifT alleges that the persons who register with the State under the
medical marijuana laws are compelled by state law to admit that they intend to use medical marijuana
and that by making such an admission, they are compelled to incriminate themselves in violation the
privilege against self-incrimination in the Fifth Amendment because they are admitting that they are
engaging in acts illegal under federal law. (Compl. ] 104-110.}

The Court has examined the Division's application packet, and the Court cannot find any violation
of the Fifth Amendment privilege against self-incrimination. The Court finds that the Division’s
application packet does not require any incriminating admissions by applicants, and the Court finds that
applicants are not competled 10 give any incriminating information. Therefore, the Court concludes that
there is no violation of the Fifth Amendment privilege against self-incrimination,

The Fifth Amendment privilege against self-incrimination provides that no person “shall be
compelled in any criminal case to be a witness against himself.” As a general rule, the Fifih
Amendment privilege “not only protects the individual against being involuntarily called as a witness
against himself in a criminal prosecution but also privileges him not to answer official questions put to

him in any other proceeding, civil or criminal, formal or informal, where the answers might incriminate
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him in future criminal proceedings.” Lefkowitz v. Turley, 414 U.S. 70, 77 (1973). However, the United
States Supreme Court has held that the Fifth Amendment privilege does not apply unless the individuals
are, in some way, “compelled” 10 make incriminating statements. Selective Serv. Sys. v. Minn. Pub.
Interest Research Grp., 468 U.S. 841, 856-58 (1984). In Selective Serv. Sys., the Supreme Court held
that individuals are not “compelled” to make disclosures in violation of the Fifth Amendment privilege
when those disclosures are required as part of a voluntary application for benefits which the individuals
must file only if they want 1o be considered for the benefits. J/d In that case, the Supreme Court
determined that the Fifth Amendment privilege did not apply when individuals submitted applications
for federal educational aid and were required 1o disclose on their applications whether they registered for
the drafi as required by federal law. /d. The Supreme Court stated that the application’s requirement
that an individual disclose whether he failed to register for the draft—a federal criminal offense—did
not violate the privilege against self-incrimination because an individual “clearly is under no compulsion
1o seek financial aid.” /d at 857.

Based on Selective Serv. Sys., federal appellate courts have held that the Fifth Amendment
privilege does not apply when the government asks individuals to disclose potentially incriminating
information, such as information about past drug use, on questionnaires which the individuals file
because they want to be considered for participation in government programs. Nat 't Fed'n of Fed
Employees v. Greenberg, 983 F.2d 286, 287, 291-93 (D.C. Cir. 1993); Am. Fed'n of Gov't Employees v.
Dep't of Hous. & Urban Dev., 118 F.3d 786, 790, 794-95 (D.C. Cir. 1997). Furthermore, at least one
federal district court has concluded that the Fifth Amendment privilege is not implicated when
individuals apply 1o participate in the District of Columbia’s medical marijuana program as cultivators
or dispensary operators and are required to execute affidavits acknowledging that “[g]rowing,
distributing, and possessing marijuana in any capacity .. . is a violation of federal laws™ and that the

“law authorizing the District’s medical marijuana program will not excuse any registrant from any
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violation of the federal laws governing marijuana.” Sibley v. Obama, 810 F. Supp. 2d 309, 310-11
(D.D.C. 2011). As explained by the court:

plaintiff here is clearly “under no compulsion to seek” a permit to grow and sell medical

marijuana. Although plaintiff relies extensively on Leary v. United States, 395 U.S. 6, 16

(1969), that case addresses a situation, unlike here, where the defendant was aciually

compelled—he faced criminal charges for failure “to identify himself” as a drug purchaser

under the relevant tax statute. Nothing in the District’s medical marijuana laws requires
plaintiff to apply to be a cultivator or to run a dispensary. Simply put, plaintiff need not

seek to participate in the District’s budding medical marijuana industry.

ld a131l.

The Court finds that Nevada's medical marijuana registration program is a voluniary program and
that nothing in Nevada's medical marijuana laws requires any person Lo request, complete or submit an
application packet or register with the State, unless the person voluntarily elects lo do so. Because
Nevada’s registration program is a voluntary program, the Court finds that the Fifth Amendment
privilege simply does not apply to the registration program because a person is not “compelled” by the
State to participate in the registration program. Furthermore, the Court finds that even if a person makes
the voluntary choice 1o participate in the registration program and completes the Division’s application
packet, the application packet does not require the person to make any incriminating admissions about
past acts which “might tend to show that he himself had committed a erime.” Lefkowitz v. Turley, 414
U.S. 70, 77 (1973) (quoting Counselman v. Hitchcock, 142 U.S, 547, 562 (1892)). Therefore, the Court
concludes that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claim that the registration program in NRS Chapter 453A violates the Fifth Amendment privilege
against self-incrimination.

G. State-law tort claims.

In his first claim for relief, Plaintiff brings a state-law tort claim against the Department for fraud

alleging that the Department fraudulently induced Plainiff to apply and pay fees for the registration

cards which were useless in facilitating access to medical marijuana because the Department knew or
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should have known that no dispensaries would be apen in Southern Nevada within the one-year period
covered by the registration cards. (Compl. 1§39-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Depariment unjustly accepted and retained his
fees for the registration cards. (Compl. 4 58-62.)

In response, the Department contends that Plaintiff’s state-law tort claims for money damages are
barred as a matter of law by the following affirmative defenses: (1) the voluntary payment doctrine;
(2) the statute of limitations in NRS 11.190(5)}{b); and (3)the State’s sovereign immunity under
NRS 41.032(1). (Dept.’s Mot. to Dismiss at 9-11.) The Department also contends that Plaintiff’s state-
law tort claims for money damages fail fo state claims upon which relief can be granted because
Plaintiff’s allegations are not tegally sufficient to establish the essential elements of fraud or unjust
enrichment. (Dept.’s Mot. to Dismiss at 8-9.)

The Court finds that Plaintiff’s state-law tort claims for money damages are barred as a matter of
law by the affirmative defense of the State’s sovereign immunity under NRS 41.032(1} and Hagblom v.
State Dir. of Mtr. Vehs., 93 Nev. 599, 601-04 (1977). Therefore, the Court does not need to address the
other defenses and objections raised in the Department’s motion to dismiss.

The State and its agencies and officials acting in their official capacities cannot be sued in stale
court for state-law tort claims for money damages unless the lawsuit and the type of relief being sought
are both authorized by Nevada law. See Arnesano v. State, 113 Nev. 815, 820-24 (1997). Therefore, as
a general rule, a plaintiff cannot bring a state-law tort claim for money damages against the State and its
agencies and officials acting in their official capacities except as expressly authorized by the State’s
conditional waiver of its sovereign immunity in NRS 41.03] et seq. Hagblom, 93 Nev. at 601-04. The

Legislature has expressly limited the State’s conditional waiver of its sovereign immunity in
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NRS 41.032(1), which provides in relevant part:

[N]o action may be brought under NRS 41.031 or against an immune contractor or an

officer or employee of the State or any of its agencies or political subdivisions which is:

1. Based upon an act or omission of an officer, employee or immune contractor,
exercising due care, in the execution of a statute or regulation; whether or not such statute or
regulation is valid, if the statute or regulation has not been declared invalid by a court of
competent jurisdiction[.]

Under NRS 41.032(1), the State and its agencies and officials acting in their official capacities are
absolutely immune from liability for state-law tort claims for money damages based on any acts or
omissions in their execution and administration of statutory provisions which have not been declared
invalid by a court of competent jurisdiction. Hagblom, 93 Nev. at 603-04. In Hagblom, the plaintiff
brought claims for declaratory relief regarding the validity of a state agency’s regulation and also claims
for money damages based on the state agency’s implementation of the regulation. The Nevada Supreme
Court upheld dismissal of the claims for money damages based on NRS 41.032(1), which the court
stated “provides immunity to all individuals implementing the new regulation since that policy, applied
with due care and without discrimination, had not been declared invalid by a court of competent
jurisdiction.” Id. at 603,

In this case, the Court finds that Plaintiff's state-law tort claims for money damages against the
Department are the exact types of claims that the State’s sovereign immunity under NRS 41.032(1) is
intended to prohibit because Plaintiff’s claims are premised on alleged acts or omissions by a slate
agency in the execution and administration of the State’s medical matijuana laws which have not been
declared invalid by a court of competent jurisdiction. Therefore, because the Court finds that Plaintiff's
state-law tort claims for money damages are barred as a matter of law by sovereign immunity under

NRS 41.032(1) and Hagblom, the Court concludes that the Department is entitled to judgment as a

matier of law on Plaintiff’s state-law tort claims for money damages for fraud and unjust enrichment.
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ORDER AND JUDGMENT

P8 ORDERFD AND ADJUDGED THAT:
1. PhinGils motion for partisl summusy judgmens, motion for perovanent ishunetion and
caanter-maoiion for summary judgnent are DERIELD,

3 Defendant Staie of Nevads ex rel. the Department’s motion o disaiss, whivh is being treated

fas o motion for susaey jodgmen, iy GRANTED; Defendant State of Novada ex rel. the Govemor's

svetion to dismiss, which s belng trested as o moton for semmary judgment, {5 ORANTED: and
Fiefendant Stae of Nevada ox rel. the Legislstore™s motion for sumesary judpmvent is GRANT B

3. Having vonsidered all causes of active abd claims for reliel’ atteged in Plangils second
amended comphint on the paties’ dispositive motens, the Court concludes that all Defendants anc

entitiest 1o judpment as & mater of Jaw on all sech causes of sction and claims Tor ruliedl and the Count

Cepters final pudgment ds favor of ol Defendants.

4. Recume the Court eoters fnal judsment in favor of all Defendants, the issug of vlass
cerbfication is root, and the Court is not required © determine whether this action van be maintabned a3
a class action under NRCOP 23{¢h

S Vurswnt 1o NROP S8, Defendant Lopistature s designated g thie party reguired o {17 serey

¥
bt

wrilien notice of entry of the Couwrl's o and judgment, together with & copy of the order and |

judgment, upon each pasty who has appesrsd in this cnse: and (2) Hle such notice of aatry with the Clerk

af Court,

DATED,

ROB BARE
DHNTRICT WiDGE
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KEVIN C. POWERS, Chief Litigation Counse!

Nevada Bar No. 6781

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION

401 S. Carson Street

Carson City, NV 8970!

Tel: (775) 684-6830; Fax: (775) 684-6761; E-mail: kpowers@lcb.state.nv.us
Attorneys for Defendant State of Nevada ex rel. the Legislature

LINDA C. ANDERSON, Chief Deputy Attorney General

Nevada Bar No. 4090

OFFICE OF THE ATTORNEY GENERAL

555 E. Washington Ave. Ste. 3900

Las Vegas, NV 89101

Tel: (702) 486-3420; Fax: (702) 486-3871; E-mail: landerson@ag.nv.gov

Attorneys for Defendant State of Nevada ex rel. the Department of Health and Human Services

GREGORY L. ZUNINO, Chief Deputy Attorney General

Nevada Bar No. 4805

OFFICE OF THE ATTORNEY GENERAL

100 N. Carson St.

Carson City, NV 89701

Tel: (775) 684-1237; Fax: (775) 684-1180; E-mail: gzunino(@ag.nv.gov
Attorneys for Defendent State of Nevada ex rel. the Governor
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Electronically Filed

NEQJ (AP
BRENDA J. ERDOES, Legislative Counsel - 02/05/2016 11:42:54 AM

Nevada Bar No. 3644 .
KEVIN C. POWERS, Chief Litigation Counsel Wu b H««w—
Nevada Bar No. 6781

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION CLERK OF THE COURT

401 S. Carson Street

Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761

E-mail: kpowers@lcb.state.nv.us

Attorneys for Defendant Legislature of the State of Nevada

DISTRICT COURT
CLARK COUNTY, NEVADA

JORHN DOE, on his own behalf and on bebalf of a
class of those similarly situated,

Plaintiff, Case No. A-15-723045-C
' Dept. No. XXXII

\LD

STATE OF NEVADA ex rel. THE
LEGISLATURE OF THE 77th SESSION OF THE
STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Governor
of the State of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1-100, inclusive,

Defendants.

NOTICE OF ENTRY OF ORDER AND JUDGMENT

PLEASE TAKE NOTICE that on the __5th __ day of February, 2016, the Court in the above-
titled action entered an Order and Judgment in which final judgment was entered in favor of all

Defendants on all causes of action and claims for relief alleged in Plaintiff’s second amended complaint.

A copy of the Order and Judgment is attached hereto as Exhibit A.
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DATED:

1 hereby certify that I am an employee of the Nevada Legislative Counsel Bureaun, Legal Division,
and that on the __5th__ day of February, 2016, pursuant to NRCP 5(b), the Nevada Electronic Filing
Rules, the Eighth Judicial District Court Rules and the parties’ stipulation and consent to service by
electronic means, I served a true and correct copy of the foregoing Notice of Entry of Order and

Judgment, by electronic means through the Eighth Judicial District Court’s electronic filing system, on

This _ 5th  day of February, 2016.
Respectfully submitted,

BRENDA J. ERDOES
Legislative Counsel

/si Kevin C. Powers

KEVIN C. POWERS, Chief Litigation Counsel, Nevada Bar No. 6781

LEGISLATIVE COUNSEL BUREAU, LEGAL DIVISION
401 8. Carson Street, Carson City, NV 89701

Tel: (775) 684-6830; Fax: (775) 684-6761; E-mail: kpowers@Icb state.nv.us

Attorneys for Defendant Legislature

CERTIFICATE OF SERVICE

the following persons who are registered users on the electronic service list for this case:

JACOB L. HAFTER, ESQ.
HAFTERLAW

6851 W. Charleston Blvd.
Las Vegas, NV 89117
jhafter @hafterlaw.com
kelli @hafler]law.com
‘Attorney for Plaintiff

/s/ Kevin C. Powers

ADAM PAUL LAXALT, ESQ.

Attorney General

LINDA C. ANDERSON, ESQ.

Chief Deputy Attorney General

OFFICE OF THE ATTORNEY (GENERAL

555 E. Washington Ave. Ste. 3900

Las Vegas, NV 82101
landerson@ag.nv.gov

GREGORY L. ZUNINO, ESQ.

Chief Deputy Atiorney General

OFFICE OF THE ATTORNEY GENERAL

100 N, Carson 5St.

Carson City, NV 89701
gzunino@ag.nv.gov

Attorneys for Defendants State of Nevada,
Department of Health and Human Services
and Governor Sandoval

An Employee of the Legislative Counsel Bureau
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Electronically Filed

02/05/2016 08:56:32 AM
ORDR | Q%“ y ) W
: CLERK OF THE COURT
DISTRICT COURT \
CLARK COUNTY, NEVADA
JOHN DOE, on his own behalf and on behalf of a
! class of those similarly situated,
Plaintiff, Case No. A-15-723045-C

Dept. No. XXXII
vSs.

STATE OF NEVADA ex rel. THE -
LEGISLATURE OF THE 77th SESSION OF THE | ORDER AND JUDGMENT
STATE OF NEVADA; STATE OF NEVADA
DEPARTMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Governor
of the State of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1-100, inclusive,

Defendants.

INTRODUCTION

This case involves several claims under federal and state law relating to the validity and operation
of the provisions of Nevada’s medical marijuana laws which establish the medical marijuana registration
program and prescribe procedures and fees to apply for and obtain a registration card for purposes of
using medical marijuana as authorized by Article 4, Section 38 of the Nevada Constitution and NRS
Chapter 453A. For the reasons explained herein, the Court concludes that the medical marijuana
registration program does not violate the Due Process and Equal Protection Clauses of the Fourteenth

Amendment or the Self-Incrimination Clause of the Fifth Amendment 10 the United States Constitution.

The Court also concludes that Plaintiff cannot recover on his state-law tort claims.
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In reaching its conclusions, the Court sympathizes with Plaintiff and other patients who have a
choice to make regarding whether to disclose their identities in order to participate in the registration
program and whether to undergo the step.s necessary to apply for and obtain a registration card.
Nevertheless, the judicial branch may not find the registration program unconstitutional “simply because
[it] might question the wisdom or necessity of the provision under scrutiny.” Techtow v. City Council of
N. Las Vegas, 105 Nev. 330, 333 (1989). Indeed, it is well established that “an act should not be
declared void because there may be a difference of opinion as to its wisdom.” Damus v. Clark Cniy., 93
Nev. 512, 518 (1977).

Consequently, the Court may not judge the wisdom or necessity of the registration program
because the Court is not the policy maker. That constitutional function is assigned to the people’s
elected representatives in the Legislature. The Court’s constitutional function is to determine whether
the policy determinations made by the Legislature in the laws governing the registration program result
in any of the constitutional violations alleged in Plaintiff's complaint. Having found no such
constitutional violations, the Court’s judicial review is at an end, and the Court may not judge the
wisdom or necessity of the registration program because “matters of policy or cﬁnvenience or right or
justice or hardship or questions of whether the legislation is good or bad are solely matters for
consideration of 1he legislature and not of the courts.” King v. Bd. of Regents, 65 Nev. 533, 542 (1948).
Therefore, given the Court’s order and judgment in this case, the best avenue of redress is through the
Legislature, not the courts.

PROCEDURAL BACKGROUND

A. Parties and claims,

On August 13, 2015, Plaintiff John Doe filed a class action complaint, on his own behalf and on
behalf of a class of those similarly situated, against Defendants State of Nevada ex rel. the Legislature of

the State of Nevada (Legislature), the Department of Health and Human Services (Department) and the

2.
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Honorable Brian Sandoval in his official capacity as Governor of the State of Nevada (Govemor). On
August 20, 2015, Plaintiff filed a first amended class action complaint pursuant to NRCP 15(a), and on
September 2t, 2015, PlaintifT filed a second.amended class action complaint pursuant to a stipulation
and order approved by the Court on September 23, 20135. In his second amended complainl.rPlaintiff
alleges statg-law tort claims, federal constitutional claims and a stale constitutional claim relating to the
validity and operation of the provisions of Nevada’s medical marijuana laws which establish the
registration program and prescribe procedures and fees to apply for and obtain a registration card.

Plaintiff states that he brought this action under the pseudonym “John Doe™ to protect his identity
due to the sensitivity of the issues. (Compl. p.2 n.} )! Plaintiff alleges that he is a resident of the City of
Las Vegas and Clark County, Nevada, that he is a 42-year-old male who has a history of severe migraine
headaches and associated side effects, such as photophobia and nausea, and that he has tried all the
traditional medical treatments for his migraines but those treatrments do not resolve the severe nausea
and other associated side effects of the migraines. (Compl. 1!, 11-15)) Plaintiff alleges that his
physician has recommended that he use medical marijuana to treat his migraines and associated side
effects, that Plaintiff has used medical marijuana 1o treat his migraines and associated side effects and
that medical marijuana has been effective in resolving his migraines and associated side effects when no
other drug has been efficacious. (Compl. 17 16-18.)

Plaintiff alleges that he applied for his registration card from the Department, that he paid various
fees 1o receive his registration card, that he was issued a registration card that expired one year after its
issuance and that he renewed his registration card. (Compl. 1122, 24-26.) Plaintiff alleges that when he
applied for his registration card, there were dozens of applications submiited to the Department from
companies that sought to operate medical marijuana dispensaries throughout the State but that Plaintiff

has not been able to access or use medical marijuana, despite having his registration card, because no

' All parenthetical citations are to the Second Amended Complaint.
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dispensaries have opened in Southern Nevada. (Compl. 1923, 27-28.) Plaintiff alleges that, despite the
lack of access to medical marijuana in Southern Nevada, the Department repeatedly took his money and,

in return, issued him multiple registration cards. (Compl. §29.)

In his first claim for relief, Plaintiff brings a state-law tort claim against the Depariment for fraud

alleging that the Department fraudulently induced Plaintiff to apply and pay fees for the registration
cards which were useless in facilitating access 10 medical marijuana because the Department knew or
should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. (Compl. 1939-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment aileging that he never obtained any
benefit from the registration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. {§ 58-62.)

In his third and fourth claims for relief, Plaintiff brings federal constitutional claims under the
federal ¢ivil rights statute, 42 U.S.C. § 1983, against all Defendants under the Due Process Clause and
Equal Protection Clause of the Fourteenth Amendment, Plainti.i‘f alleges that because “[a]ccess to
healthcare and, more specifically, medical treatments recommended by a physician are deeply rooted in
America's history and tradition,” the Due Process Clause recognizes and protects a substantive and
fundamental right to access healthcare recommended by a physician. (Compl. 19 67-79.). Plaintift
alleges that the registry and associated application process and fees impose an unneceksary, undue and
unreasonable burden and barrier on the exercise of a person’s fundamental right to access healthcare
recommended by a physician in violation of the thnl Protection Clause because the registry and
associated application process and fees apply only to persons who seek 10 use medical martjuana for
their medical condition but do not apply to similarly situated persons who seek to use any other medical

treatment for the same medical condition. (Compl. § 80-101.)

-4-
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In his fifth claim for relief, Plaintiff brings a federal constitutional claim under the federal civil
rights statute, 42 U.S.C. § 1983, against all Defendants under the Self-Incrimination Clause of the Fifth
Amendment. Plaintiff alleges that persons who register with the State under the medical marijuana laws
are compelled by state law 1o admit that they intend to use medical marijuana and that by making such
an admission, they are compelled 1o incriminate themselves in violation of the privilege against self-
incrimination protected by the Fifth Amendment because they are admitting that they are engaging in
acts illegal under federal law. (Compl. 1Y 104-110.}

Finally, in his sixth claim for relief, Plaintiff brings a state constitutional claim against the
Legislature and the Governor alleging that the fees paid for the registration cards violate the Uniform
and Equal Tax Clause of Article 10, Section 1{1) of the Nevada Constitution, which requires the
Legislature to provide for “a uniform and equal rate of assessment and taxation.” Plaintiff alleges that
the fees paid for the registration cards impose a de facto tax upon persons who seek to use medical
marijuana for their medical condition and that such a tax is non-uniform and unequal in its effect in
violation of the Uniform and Equal Tax Clause because the fees apply only to persons who seek to use
medical marijuana for their medical condition but do not apply to .similarly situated persons who seek to
use any other medical treatment for the same medical condition.” (Compl. §§ 116-117.)

B. Dispositive motions.

Pursuant to the stipulation and order approved by the Court on September 23, 2015, the parties
established a schedule for ﬁling and briefing dispositive motions. The parties also agreed that if any

party {iled a dispositive motion, no motion for class certification would be filed pursnant 1o NRCP 23(c)

* In his opposition to the Legislature’s motion for summary judgment, Plaintiff conceded that the
Uniform and Equal Tax Clause applies only to property taxes, and Plaintiff requested to strike that |
claim from his second amended complaint. (Pl.’s Opp’n & Counter-Mot. for Summ. Judgm’t at 47.)
Al the hearing, Plaintiff conceded to dismissal of the claim. The Court finds dismissal is appropriate.
Therefore, the Court dismisses Plaintiff*s sixth claim for relief under the Uniform and Equal Tax
Clause and will not discuss it further.

5.
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until the Court enters a written order resolving each such disposilive motion’ The parties filed and

bricfed the following dispositive motions: {1) Plaintiffs motion for partial summary judgment under

NRCP 56 for judgment as a matter of law on his fifth claim for relief alleging violations of the Fifth

Amendment privilege against self-incrimination and Plaintiff’s motion for a permanent injunction based
on that claim; (2) Plaintifi"s counter-motion for summary judgment under NRCP 56 for judgment as a
matter of law on his third and fourth claims for relief alleging violations of due process and equal
protection under (he Fourteenth Amendment; (3)the Department's motion to dismiss under
NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; (4) the Governor’s motion
10 dismiss under NRCP 12(b)(5) for failure to state a claim upon which relief can be granted; and (5) the
Legislature’s motion for summary judgment under NRCP 56 for judgment as a matter of law on all
causes of action and claims for relief alleged in Plaintiff’s complaint.

On December 8, 2015, the Court held a hearing on the pai-ties’ disposilive motions, and the
following counsel appeared on behalf of the parties at the hearing: Jacob L. Hafter, Esq, of
HAFTERLAW, LLC, appeared on behalf of Plaintiff John Doe; Linda C. Anderson, Esq., Chief Deputy
Attorney General, appeared on behalf of Defendant State of Nevada ex rel. the Depariment; Gregory L.
Zunino, Esq., Chief Deputy Attorney General, appeared on behalf of Defendant State of Nevada ex rel.
the Governor; and Kevin C. Powers, Esq., Chief Litigation Counsel, Legisiative Counset Bureau, Legal

Division, appeared on behalf of Defendant State of Nevada ex rel. the Legislature.

3 §1 is well established that a district court may rule on dispositive motions before a class certification
motion in order “to protect both the parties and the court from needless and costly further litigation.”
Wright v. Schack, 742 F.2d 541, 544 (9th Cir, 1984); Ressler v. Clay Cnty., 375 S.W.3d 132, 137-38
(Mo. Ct. App. 2012) (“Since the Ninth Circuit’s decision in Schock, numerous other federal courts
have held similarly, or have implicitly agreed with the rule of allowing dispositive proceedings as 10
individual claims prior to determination of certification.”); Christensen v. Kiewi—Murdock Inv. Corp.,
815 F.2d 206, 214 (2d Cir. 1987) (holding that it is within a district court’s discretion to reserve
decision on a class certification motion pending disposition of a motion to dismiss).

6-
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In their dispositive motions, the parties have presented the Court with both motions to dismiss
under NRCP 12(b)(5) and motions for summary judgment under NRCP 56. As a general rule, the
standards for deciding motions to dismiss under NRCF; 12(b)(5) are different from the standards for
deciding motions for summary judgment under NRCP 56. See Witherow v. State Bd. of Parole
Commrs, 123 Nev, 305, 307-08 (2007). However, when a district court reviews a motion to dismiss
under NRCP 12(b)(5) and “matters outside the pleading[s] are presented to and not excluded by the
court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56.
NRCP 12(b). In other words, “when the court considers matters outside the pleadings, the court must
treat the motion as one for summary judgment.” Witherow, 123 Nev. at 307.

In this case, Plaintiff presented matters outside the pleadings by attaching a copy of the Nevada
Division of Public and Behavioral Health Medical Marijuana Cardholder Application Packet
(application packet) as an exhibit 10 his motions for summary judgment and his oppositions to the
motions to dismiss. No party objected to the Court considering the application packet in reviewing the
motions to dismiss. Therefore, because matiers outside the pleadings were presented to and not
excluded by the Court in reviewing the motions to dismiss, the Court must treat the motions to dismiss
as motions for summary judgment. Witherow, 123 Nev, at 307-08.

Accordingly, having considered the pleadings, dc;cuments and exhibits in this ¢ase and having
received the arguments of counsel for the parties, the Court rules on the dispositive motions as follows:
(1) the Count denies Plaintiff’s motion for partial summary judgment, motion for permanent injunction
and counter-motion for summary judgment; (2) the Court grants the Department’s motion to dismiss
which is being treated as a motion for summary judgment; (3) the Court grants the Governor’s motion to
dismiss which is being treated as a motion for summary judgment; and (4)the Court grants the
Legislature’s motion for summary judgment. Having considered all causes of action and claims for

telief alleged in Plaintiff's second amended complaint on the parties’ dispositive motions, the Court

21-
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concludes that all Defendants are entitled to judgment as a matter of law on all such causes of action and
claims for relief, and the Court enters final judgment in favor of all Defendants. Because the Court
enters finat judgment in favor of all Defendants, the issue of class certification is moot, and the Court is
not required to determine whether this action can be maintained as a class action under NRCP 23(c).
Based on the Court's resolution of the dispositive motions, tﬁe Court enters the following findings of

fact, conclusions of law and order and judgment pursuant to NRCP 52, 56 and 58.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. History and overview of Nevada’s medical marijuana laws.

In 2000, Nevada’s voters approved a constitutional initiative adding Asticle 4, Section 38 to the
Nevada Constitution which directs the Legislature to provide by law for the use of medical marijuana
recommended by a physician for the treatment and alleviation of certain chronic or debilitating medical
conditions. In full, Article 4, Section 38 provides:

1. The legislatuse shall provide by law for:

(a) The use by a patient, upon the advice of his physician, of a plant of the genus Cannabis for
ihe treatment or alleviation of cancer, glaucoma, acquired immunodeficiency syndrome; severe,

‘persistent nausea of cachexia resulting from these or other chronic or debilitating medical
conditions; epilepsy and other disorders characterized by seizure; multiple sclerosis and other
disorders characterized by muscular spasticity; or other conditions approved pursuant to law for
such treatment. :

(b) Restriction of the medical use of the plant by a minor to require diagnosis and written
authorization by a physician, parental consent, and parental control of the acquisition and use of
the plant.

(c) Protection of the plant and property related to its use from forfeiture except upon
conviction or plea of guilty or nolo contendere for possession or use not authorized by or pursuant
to this section.

(d) A registry of patients, and their attendants, who are authorized to use the plant for a
medical purpose, to which law enforcement officers may resort o verify a claim of authorization
and which is otherwise confidential.

(€) Authorization of appropriate methods for supply of the plant fo patients authorized to use it.

2. This section does not:

(a) Authorize the use or possession of the plant for a purpose other than medical or use for a
medical purpose in public.

(b) Require reimbursement by an insurer for medical use of the plant or accommodation of
medical use in a place of employment.
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According to the ballot materials presented to the voters, “{t]he initiative is an attempt to balance

the needs of patients with the concerns of society about marijuana use.” Stare of Nevada Ballot

Questions 2000, Question No. 9 (Nev. Sec’y of State). As part of that balance, the voters were told that |

“[a} confidential registry of authorized users shall be created and available to law enforcement agencies |

to verify a claim of authorization,” and that with such “safeguards included to protect the concerns of
society, this proposal can make a difference in the lives of thousands of persons suffering from these
serious illnesses.” /d.

Considering the plain language of the initiative in conjunction with the information provided 1o
the voters, the Court finds that the drafters and voters intended for the registry to operate as a central
component of the initiative because when they authorized a patient’s use of medical marijuana upon the
recommendation of & physician, they also made the use of medical marijuana expressly subject to the
initiative’s provisions regarding the patiemt registry. Furthermaore, under well-established rules of
constitutional construction, the constitutional provisions regarding the patient’s right 1o use medical
marijuana stand on equal footing with the constitutional provisions regarding the patient registry, and
none of the constitutional provisions take precedence over nor exist independently of the other
constitutional provisions, See Nevadans for Nev. v. Beers, 122 Nev. 930, 944 (2006). Rather, each
constitutional provision of the initiative must be read together as a whole, so as to give effect to and
harmonize each provision in pari materia or in conjunction with each other provision. Nevadans for
Nev., 122 Nev. at 944 (“The Nevada Constitution should be read as a whole, so as 10 give effect 10 and
harmonize each provision.”); Siate of Nev. Employees Ass'n v. Lau, 110 Nev. 715, 718 (1994) (stating
that when interpreting constitutional provisions “it is necessary 10 use canons of construction, and to
give effect 10 all controlling legal provision[s] in pari materia.”).

Reading the constitutional provisions of the initiative together as a whole, the Court finds that the

initiative was not intended (o create an unconditional or absolute right to use medical marijuana upon the

9.
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recommendation of a physician. To the conrary, the Coun finds that the initiative was drafied to
impose conditions and restrictions on the use of medical marijuana recommended by a physician in
order to safeguard the concems of society about marijuana use. To this end, the initiative expressly
directs the Legislature 10 provide by law for: (1) “{a] registry of patients, and their attendants, who are
authorized to use the plant for a medical purpose, to which law enforcement officers may resort to venify
a claim of authorization and wﬁich is otherwise confidential™; and (2) “[a]uthorization of appropriate
methods for supply of the plant to patients authorized 10 use it.” Nev, Const. art. 4, § 38(1). Thus, the
Count finds that although the initiative directs the Legislature to provide by law for the use of medical
marijuana recommended by a physician, it invests the Legislature with the power to determine, as a
matier of public policy, the appropriate methods to implement and camry out the conditions and
restrictions on the use of medical marijuana authorized by the initiative.

In 2001, the Legislature exercised its power under the initiative by passing A.B. 453 which
established Nevada's laws, codified in NRS Chapter 453A, regulating the -use of medical marijuana.
A.B. 453, 2001 Nev. Sta1, ch. 592, §§ 2-33, at 3053-66. As required by the initiative, the Legislature
created a registry of patients, and their atiendants, who are authorized 1o use medical marijuana and
established procedures for a person to apply for a registration card that identifies the person as exempt
from state prosecution for engaging in the medical use of marijuana in accordance with law. Jd.

The Legislature modeled Nevada's laws governing the registration program on the Oregon
Medical Marijuana Act of 1999 (Oregoﬁ Act). Hearing on A.B. 453 before Assembly Comm. on
Judiciary, 7T1s1 Leg. (Nev. Apr. 10, 2001). Since the Oregon Act’s enactment in 1999, it has authorized
only persons holding a valid registration card to use medical marijuana. See 1999 Or. Laws,ch. 4, §4 &
cﬁ. 825, §2 (enacting Or. Rev. Stat. § 475.309); Emerald Steel Fabricators v. Bureau of Labor &
Indus., 230 P.3d 518, 519 (Or. 2010) (“The Oregon Medical Marijuana Act authorizes persons holding a

registry identification card to use marijuana for medical purposes.™).

-10-
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During hearings in the Nevada Assembly on A.B.453, the bill's primary sponsor,

Assemblywoman Giunchigliani, testified that “[t]he Oregon model would be adopted regarding

registered cardholders being allowed to have a certain number of plants and quantity of useable
marijuana,” and that “{f]ollowing the Oregon model was a good choice.” Hearing on A.B. 433 before
Assembly Comm. on Judiciary, 71st Leg. (Nev. Apr. 12, 2001). She also testified that the registration
program “maintained the safety and integrity of the measure the [voters) signed.” Hearing on A.B. 453
before Assembly Comm. on Judiciary, T1st Leg. (Nev. Apr. 10, 2001). Before the bill was passed by the
Assembly, Ms. Giunchigliani stated to the body that “1 think the public knew very well what they voting
on and recognized that under extreme medical conditions, they supporied the issue of a registry card and
allowing an individwal 10 have access to this.” Assembly Daily Journal, 715t Leg., at 41 (Nev, May 23,
2001). During hearings in the Nevada Senate, Ms. Giunchigliani emphasized that “only those who are
registered are eligible for the program.” Hearing on A.B. 433 before Sen. Comm. on Human Res. &
Faciliries, 715t Leg. (Nev, June 3, 2001).

When the Legislature passed A.B. 453, it explained in the preamble that il intended for the bill to
“carry out the will of the people of this state and to regulate the health, medical practices and well-being
of those people in a manner that respects their personal decisions concemning the relief of suffering
through the medical use of marijuana.” A.B.453, 2001 Nev. Stal., ch. 592, preamble, at 3053.
However, the Legislature also explained that it was enacting the registration program because “[m}any
residents of this state have suffered the negative consequences of abuse of and addiction to marijuana,
and it is important for the legislature to ensure that the program established for the distribution and
medical use of marijuana is designed in such a manner as not to harm the residents of this staie by
contributing to the general abuse of and addiction to marijuana.” fd, Thus, like the drafters of the
initiative, the Legislature intended for A.B. 453 to balance the needs of patients with the concerns of

society about marijuana use. To achieve that balance, the Legislature made a patient’s use of medical
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marijuana expressly subject to the medical marijuana laws regulating a patient’s participation in the
registration program. A.B. 453, 2001 Nev. Stat., ch. 592, §§ 2-33, at 3053-66.

As enacted in 2001, the medical marijuana laws provided that holders of valid registration cards
were not allowed to possess, deliver or produce, at any one time, more than: (1) one ounce of usable
marijuana; (2) three mature marijuana plants; and (3) four immature. marijuana plants. A.B. 433, 2001
Nev. Stat., ch. 592, § 17, a1 3055-56 (enacting NRS 453A.200). At the time, the Department of
Agriculture was charged with administering and enforcing the laws goveming the registry and
registration cards, Jd § 19, at 3056-57 (enacting NRS 453A.210), However, the Department of
Agriculture was not authorized by A.B. 453 10 impose fees to carry out the regisiration program.

In 2003, the Legislature authorized the Department of Agriculture to impose fees to defray the
costs of servicing the registration program, but the Legislature capped the fees at $50 for obtaining an
application for a registration card and $150 for processing and issuing a registration card. 2003 Nev.
Stat., ch. 281, § 8, at 1434-35 (amending NRS 453A.740). When the Legislature authorized the fees in
2003, the Acting Director of the Depariment of Agriculture, Don Henderson, testified regarding the need

fot the fees to defray the costs of servicing the registration program:

Mr. Henderson explained that during the 2001 session the Legislature had implemented the
Nevada Medical Marijuana Program without fee authority. The Department of Agriculture
had taken direction from the Legislature and started the program in October 2001.
M. Henderson stated it had been a successful program with approximately 300 participants.
After one and a ha)f years in the program, the Department had discovered a number of issues
that needed revising. The program also generated an expense io the Depariment.

In A.B. 503 some technical amendments had been proposed to the bill ... A.B. 503 had
passed through Committee, appeared to be doing well, and then died on the Floor,
Mr. Henderson requested that if there was an interest, there were three key provisions in
A.B. 503 that the Commitice might add to A.B. 130.... Section 12 of A.B. 303 would
establish the fee authority for the Department of Agriculture to recover administrative cosis
Jor this program.

Mr. Henderson commented that the Department could probably handle the technical issues
involved with the Medical Marijuana Program; however, the Department would be unable to
continue to service the program if fee authority was not granted.

13-
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Hearing on A.B. 130 before Assembly Comm. on Ways & Means, 72d Leg. (Nev. May 12, 2003)
(emphasis added).

In 2009, the Legislature transferred administration and enforcement of the registration program to
the Health Division of the Department of Health and Human Services. 2009 Nev. Stat., ch. 170, at 617-
28. The Administrator of the Division is the state officer who is charged with administering and
enforcing the Jaws governing the registration program, subject to the administrative supervision of the
Director of the Department. NRS 232.320; NRS 232.340; NRS 453A.210; NRS 453A.730;
NRS 453A.740. In 2013, the Legislature changed the n;\me of the Health Division to the Division of
Public and Behavioral Health (Division). 2013 Nev. Stat., ch. 489, § 127, at 3062 (amending
NRS 433A.090).

Also in 2013, the Legislature substantially revised the medical marijuana laws. 2013 Nev. Stat,,
ch. 547, at 3700-26. Under the 2013 revisions, the Legislature authorized the operation of medical
marijuana dispensaries that must register with the Division to s¢ll or dispense medical marijuana 1o
holders of valid registration cards. Jd. §§ 3-23, at 3700-24. The Legislature also provided that holders
of valid registration cards are not allowed to possess, deliver or produce, at any one time, more than:
(1) two and one-half ounces of usable marijuana in any one 14-day period; (2) twelve marijuana plants,
irrespective of whether the marijuana plants are mature or immature; and (3)a maximum allowable
quantity of edible marijuana products and marijuana-infused products as established by regulation of the
Division. Jd. § 22, at 3716-17 (amending NRS 453A.200). In addition, the Legislature provided that
after a medical marijuana dispensary opens in the county of residence of the holder of a valid
registration card, the holder or his or her primary caregiver are not authorized to cultivate, grow or
produce marijuana unless one of the following exceptions apply:

(1) The hoider or his or her primary caregiver was cultivating, growing or producing

marijuana in accordance with NRS Chapter 453A on or before July 1, 2013;

(2) All the medical marijuana dispensaries in the county of residence of the holder or his
or her primary caregiver close or are unable to supply the quantity or strain of marijuana
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necessary for the medical use of the patient to treat his or her specific medical condition;
(3) Because of illness or lack of transportation, the holder and his or her primary
caregiver are unable reasonably to travel 10 a medical marijuana dispensary; or
(4) No medical marijuana dispensary was operating within 25 miles of the residence of

the holder at the time he or she first applied for his or her registration card.
Id § 22, a1 3716-17 (amending NRS 453A.200).

In the 2013 revisions, the Legislature als; reduced the maximum fees chargeable by the Division
to $25 for obtaining an application for a registration card and $75 for processing and issuing a
registration card. /d. § 24, at 3725 (amending NRS 453A.740). By regulation, the Administrator of the
Division has set the fees al the maximum amounts allowed by law. NAC 453A.140.°

In 2015, the Legislature enacted further revisions t.o the medical marijuana laws that became
effective before Plaintiff filed his original complaint on August 13, 2015. See 2015 Nev. Stat., ch. 401,
§§ 29-34, a1 2264-69 (effective July 1, 2015); 2015 Nev. Stat,, ch. 495, §§ 1-3, at 2985-87 (effective
June 9, 2015, with certain exceptions not relevant here); 2015 Nev. Stat., ch. 506, §§ 11-36, at 3091-
3110 (effective July 1, 2015). As a general rule, when courts evaluate a facial constitutional claim, they
ordinarily review the facial validity of the challenged statute “as it now slands, not as it once did.” Hall
v, Beals, 396 U.S. 45, 48 (1969); Fusari v. Steinberg, 419 U.S.'3?9, 379-87 (1975); Princeron Univ. v.
Schmid, 455 U.S. 100, 103 (1982). Consequently, it is usually the current version of the challenged
statute that is applicable to a facial constituli’cmal claim. See, e.g., Deja Vu Showgirls of Las Vegas v.
Nev. Dep't of Taxation, 130 Nev. Adv. Op. 73, 334 P.3d 392, 395-96 (2014) (reviewing the most

recently amended version of the challenged statute in a facial constitutional claim, including statutory

amendments made afier the complaint was filed). Therefore, because the 2015 version is the current

4 All citations 1o the Division's regulations codified in NAC Chapter 453A are to the version that
became effective on April 1, 2014. On December 18, 2015, the Division proposed amendments 10 its
regulations. See Proposed Regulation of Div. of Pub. and Behav'l Health of Dep't of Health and
Human Servs., LCB File No. R148-15 (Dec. 18, 2015). However, those proposed amendments will
not become effective until the Division completes the regulation-making process prescribed by the
Nevada Administrative Procedure Act in NRS Chapter 233B. Therefore, those proposed amendments
are not relevant to the Court's disposition of this matter.
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version of the medical marijuana laws and because the 2015 version was in effect when Plaintiff filed-
his original complaint, the Court will apply the 2015 version olf the medical marijuana laws when
reviewing Plaintiff’s facial constitutional claims.’

To apply for a registration card under the medical marijuana laws, an applicant must pay a fee of
$25 1o obtain an application packet from the Division. NRS 453A.740; NAC 453A.140(1). To
complete the application packet, the applicant must provide certain identification, background and health
information and submit certain verifying documentation to the Division, including: (1) the name,
address, telephone number, social security number and date of birth of the applicant; (2) proof that the
applicant is a resident of Nevada, including, without limitation, a photocopy of a driver’s license or
identification card issued by the Department of Motor Vehicles; (3) the name, address and telephone
number of the applicant’s attending physician; (4)a written statement signed by the applicant’s
attending physician stating that the applicant has been diagnosed with a chronic or debilitating medical
condition, the medical use of marijuana may mitigate the symptoms or effects of that condition and the
atiending physician has explained the possible risks and benefits of the medical use of marijuana; (5} if
the applicant elects to designate a primary caregiver, the name, address, telephone number and social
security number of the designated primary caregiver and a written statement signed by the applicant’s
attending physician approving of the designation of the primary caregiver; and (6) a written statement
signed by the applicant’s attending physician verifying that the attending physician was presented with
photographic identification of the applicant and any designated primary caregiver and that the applicant

and any designated primary caregiver are the persons named in the application. NRS 453A.210(2);

NAC 453A.100(1).

5 Under the 2015 version of the medical marijuana laws, there arc specific provisions that apply only to
applicants who are minors and to their custodial parents or legal guardians. Because Plaintiff is not a
minor and because Plaintiff does not allege that he is a custodial parent or legal guardian of an
applicant who is a minor, the Court does not need to discuss those specific provisions.
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In addition, the applicant must sign an acknowledgment form and a medical marijuana program
waiver and liability release form that are prescribed by the Division, and the applicant must provide any
information required by the Department of Motor Vehicles which prepares and issues the registration
card if the application is approved by the Division. NRS453A.740(1); NAC 453A.100(1);
NAC 453A.110(1). |

The applicant also must submit to the Division any information required by the Central Repository
for Nevada Records of Criminal History (Central Repository) to determine the criminal history of the
applicant and any designated primary caregiver. NRS453A.210(4); NAC 453A.100(1)-(2). The
Division must submit a copy of the application to the Central Repository which must report to the
Division its findings as to the criminal history of the applicant and any designated primary caregiver
within 15 days after receiving a copy of the application. NRS 453A.210(4); NAC 453A.100(2). The
Division may deny the application if the applicant and any designated pﬁmaw caregiver has been
convicted of knowingly or intentionally selling a controlled substance. NRS 453A.210(5).

The Division also must submit a copy of the application to the State Board of Medical Examiners,
if the attending physician is licensed 1o practice medicine under NRS Chapter 630, or the State Board of
Osteopathic Medicine, if the attending physician is licensed to practice osteopathic medicine under NRS
Chapter 633. NRS 453A.210(4). Within 15 days afier receiving a copy of the application, the licensing
board must report to the Division its findings as to whether the attending physician is licensed to
practice medicine in this State and whether the attending physician is in good standing.
NRS 453A.210(4). The Division may deny the application if the attending physician is not licensed to
practice medicine in this State or is not in good standing. NRS 453A.210(5).

The Division also may deny the application if: (1) the applicant fails to provide the information
required to establish the applicant’s chronic or debilitating medical condition or document the

applicant’s consultation with an attending physician regarding the medical use of marijuana in
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connection with that condition; (2) the applicant fails to comply with regulations adopted by the
Division; (3) the Division determines that the information provided by the applicant was falsified;
(4) the Division has prohibited the applicant from obtaining or using a registration card under
NRS 453A.300(2) because the Division has determined that the applicant has willfully violated a
provision of NRS Chapter 453A or any regulation adopted by the Division to carry out that chapter; or
(5) the Division determines that the applicant or the applicant’s designated primary caregiver has had a
registration card revoked pursuant to NRS 453A.225. NRS 453A.210(5).

If the Division approves the application, the applicant must pay a fee of $75 for the processing and
issuance of the registration card. NRS 453A.740; NAC 453A.140(2). The applicant also must pay any
fee authorized by NRS 483.810 1o 483.890, inclusive, that is charged for the issuance of an identification
card by the Department of Motor Vehicles. NRS 453A.740; NAC 453A.110(1). The registration card is
valid for a period of 1 year, and it may be renewed in accordance with the regulations adopted by the
Division and the payment of a fee of $75 for the processing and issuance of the renewed registration
card and any fee authorized by NRS 483.810 to 483.890, inclusive, that is charged for the issuance of an
identification card by the Department of Motor Vehicles. NRS453A.220(5); NRS 453A.740;
NAC 453A.110(1); NAC 453A.130; NAC 453A.140(2).

Finally, the medical marijuana laws require the Division to protect the confidentiality of
information, documents and communications provided to the Division by applicants and information

that is part of the registration program as follows:

1. Except as otherwise provided in this section, NRS 239.0115 and subsection 4 of NRS
453A.210, the Division shall not disclose:
(a) The contents of any tool used by the Division to evaluate an applicant or its affiliate.
(b) Any information, documents or communications provided to the Division by an
applicant or its affiliate pursuant to the provisions of this chapter, without the prior written
consent of the applicant or affiliate or pursuant to a lawful court order after timely notice of
the proceedings has been given to the applicant or affiliate.
(¢) The name or any other identifying information of:
(1) An attending physician; or
(2) A person who has applied for or to whom the Division or its designee has issued a
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registry identification card or letter of approval.

= Except as otherwise provided in NRS 239.0113, the items of information described in this

subsection are confidential, not subject to subpoena or discovery and not subject to

inspection by the general public. ,

2. Notwithstanding the provisions of subsection 1, the Division or its designee may
release the name and other identifying information of a person to whom the Division or its
designee has issued a registry identification card or lefter of approval to:

(a) Authorized employees of the Division or its designee as necessary to perform official
duties of the Division; and

{b) Authorized employees of state and local law enforcement agencies, only as necessary
1o verify that a person is the lawful holder of a registry identification card or letter of
approval issued to him or her pursuant to NRS 453A.220 or 453A.250.

NRS 453A.700 (2015). With this history and overview of Nevada’s medical marijuana laws in mind,
the Court will address each of Plaintifi"s remaining claims for relief.

B. Standards of review.

As discussed previously, Plaintiff and the Legislature have filed motions for summary judgment,
and the Department and the Governor have filed motions 1o dismiss which the Court must treat as
motions for summary judgment under NRCP 12(b) because matters outside the pleadings were
presented to and not excluded by the Court, See Witherow v. State Bd. of Parole Comm'rs, 123 Nev.
305, 307-08 (2007). Therefore, the standards of review that apply to motions for summary judgment
govern the parties’ dispositive motions. Jd.

A party is entitled to summary judgment under NRCP 56 when the allegations in the pleadings
and evidence in the record “demonstrate that no genuine issue of material fact exists, and the moving
party is entitled to judgment as a matter of law.” Wood v. Safeway, 121 Nev. 724, 731 (2005). The
purpose of granting summary judgment “is to avoid a needless trial when an appropriate showing is
made in advance that there is no genuine issue of fact to be tried, and the movant is entitled to judgment
as a matter of law.” McDonald v. D.P. Alexander, 121 Nev. 812; 815 (2005) (quoting Coray v. Hom, 80
Nev. 39, 40-41 (1964)).

A party is also entitled 10 summary judgment when the claims against the party are barred as a
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matter of law by one or more affimmative defenses. See Williams v. Cottonwooed Cove Dev., 96 Nev,
857, 860-61 (1980). An affirmative defense is a legal argument or assertion of fact that, if true, prohibits
prosecution of the claims against the party even if all allegations in the complaint are true. Douglas
Disposal v. Wee Haul, 123 Nev. 552, 557-58 (2007). Such affirmative defenses include the statute of
limitations and sovereign immunity. See NRCP §{c); Boulder City v. Boulder Excavating, 124 Nev.
749, 754-55 (2008); Kellar v. Snowden, 87 Nev. 488, 491-92 (1971).

In addition, as a general rule, when the plaintiff pieads claims that a state statute is
unconstitutional, the plaintiff’s claims present only issues of law which are matters purely for the Count
10 decide and which may be decided on summary judgment where no genuine issues of material fact
exist and the record is adequate for consideration of the constitutional issues presented. See Flamingo
Paradise Gaming v. Chanos, 125 Nev. 502, 506-09 (2009} (affirming district court's summary judgment
regarding constitutionatity of a statute and stating that “[t]he determination of whether a statute is
constitutional is a question of law.”); Colfins v. Union Fed. Sav. & Loan, 99 Nev. 284, 294-95 (1983)
(holding that a constitutional claim may be decided on summary judgment where no genuine issues of
material fact exist and the record is adequate for consideration of the constitutional issues presented).

Finally, in reviewing the constitutionality of statutes, the Court must presume the statutes are
constitutional, and “[iJn case of doubt, every possible presumption will be made in favor of the
constitutionality of a statute, and courts will interfere only when 1he Constitution is clearly violated.”
List v. Whisler, 99 Nev. 133, 137 (1983). The presumption places a heavy burden on the challenger to
make “a clear showing that the statute is unconstitutional.” Jd. at 138, As a result, the Court must not
invalidate a statute on constitutional grounds unless the statute’s invalidity appears “beyond a reasonable
doubt.” Cauble v. Beemer, 64 Nev. 77, 101 (1947); State ex rel. Lewis v. Doron, 5 Nev. 399, 408 (1870}
(“[E]very statute is 1o be upheld, unless plainly and without reasonable doubt in conflict with the

Constitution.”). Furthermore, it is a fundamental rule of constitutional review that “the judiciary will not
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declare an act void because it disagrees with the wisdom of the Legislature.” Anthony v. Staie, 94 Nev.
337, 341 (1978). Thus, in reviewing the constitutionality of statutes, the Court must nel be concerned
with the wisdom or policy of the statutes because “[q]uestions relating to the policy, wisdom, and
expediency of the law are for the people’s representatives in the legislature assembled, and not for the
courts to determine.” Worthington v. Dist. Ct., 37 Nev. 212, 244 (1914).

C. Federal constitutional claims for money damages.

In his third, fourth and fifth claims for relief, Plaintiff asks for money damages on his federal
constitutional claims under 42 U.S.C. § 1983 (section 1983} against the State of Nevada ex rel. the
Legislature, the Departiment and the Governor acting in his official capacity. (Compl. 9§ 90, 102, 113.)
The Court finds that Defendants are entitled to judgment as & matier of law on Plaintiff's federal
constitutional claims for money damages because the State and its agencies and officials acting in their
official capacities are absolutely immune from liability for money damages under section 1983.

To seek redress for an alleged violation of federal constitutional rights, a plaintiff must bring an
action under the federal civil rights statutes codified in section 1983, Arpin v. Sama Clara Valley
Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001) (“{A] litigant complaining of a violation of a
constitutional right does not have a direct cause of action under the United States Constitution but must
utilize 42 U.S.C. § 1983.”). A civil rights action under section 1983 “must meet federal standards even
if brought in statc cour.” Madera v. State Indus. Ins. Sys., 114 Nev. 253, 259 (1998); Will v. Mich.
Dep't of State Police, 491 U.S. 58, 66 (1989).

The United States Supreme Court has held that states and their officials acting in their official
capacilies are not “persons” who are subject to suit under section 1983 and they may not be sued in stale
courts for money damages under the federal civil rights statutes. Will, 491 U.S. at 62.71. Based on
Will, the Nevada Supreme Court has held that state agencies and entities also are not “persons” who are

subject to suit under section 1983 and they likewise may not be sued in state courts for money damages
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under the federal civil rights statutes. Cuzze v. Univ. & Cmty. Coll. Sys., 123 Nev. 598, 605 (2007)
("The State of Nevada is not & *person’ for § 1983 purposes, and respondents are state entities. Thus,
respondents cannot be sued under § 1983.” (footnotes omitted)); N. Nev. Ass'n Injured Workers v. State
Indus. Ins. Sys., 107 Nev. 108, 114-15 (1991) (“Because SIIS is a state agency, appellants’ cause of
action has failed to state a claim under the federal civil rights stan.nes against S11S. The same must be
said for SIIS's officers and employees to the extent the cause of action seeks to impose hability for
actions properly attributable to their officiai capacities.”). Thercfore, when a plaintiff's complaint
alleges federal constitutional claims under section 1983 and asks for money damages from the State and
its agencies and officials acting in their official capacities, “the complainf fails to state an actionable
claim.” N. Nev. Ass’n Injured Workers, 107 Nev. at 114,

In his briefing, Plaintiff conceded that he cannot seek money damages under section 1983 against
the State, the Legislature and the Governor acting in his official capacity. (Pl.'s Opp’n & Counter-Mot.
for Summ. Judgm't at 8 (“Plainmtiff is not seeking monetary damages from the Legislature under these
claims.™)); (PL’s Opp’'n 1o Gov.’s Mot. to Dismiss at 4 (“This case does not seek money from the
Govemnor[.J")) Nevertheless, Plaintiff argues that the Department is “analogous 1o a municipality, not
the State, allowing [the Department] to be held liable {for money damages] for purposes of § 1983.”
(PL.’s Opp’n & Counter-Mot. for Summ. Judgm’t at 6.) To support his argument, Plainti{T contends that
the recovery of money damages against the Department would not affect the state treasury because
“[w]hile DHHS received funding from the State’s general fund, no state funds are used to fund the
marijuana program within DHHS.” /d.

The Court finds that the Department is not analogous to a municipality. Rather, based on the
Department's treatment under state law, the Court finds that the Department js a state agency under all

the factors considered by courts in civil rights action under section 1983, To determine whether an

‘entity is a state agency for purposes of a civil rights action, courts first consider whether “a judgment
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against the entity named as a defendant would impact the state treasury.” Austin v. State Indus. Ins. Sys.,
939 F.2d 676, 678 (9th Cir. 1991). If a court determines that a judgment against the entity would impact
the state treasury, the entity is deemed a state agency as a matter of law, and it is absolutely immune
from liability for money damages under section 1983 as a matter of law. J/d. at 679 (“a determination
that a judgment necessarily would have an impact on the state treasury would lead ineluctably to the
conclusion that {the entity] is a state agency."”).

In addition, even if a judgment agéinsl the entity would not necessarily have an impact on the state
treasury, the entity still may be deemed a state agency if the entity is treated as a state agency under state
law. /d In making this determination, courts consider several factors, including: (1) the extent to which
the entity is subject to govemmental control and review by the legislative and executive branches;
(2) the nature of the governmental powers delegated to the entity, such as the powers to conduct
administrative hearings and adjudications and 1o issue regulations carrying the force of law; (3) whether
the entity may sue or be sued on its own behalf or whether it must sue or be sued only in its official
capacity on behalf of the State; and (4) whether the entity may hold property on its own behalf or
whether it must hold property only on behalf of the State. /d. at 678-79. When “evaluating the force of
these factors in a particular case, [courts] fook to state law’s treatment of the entity.” /d. a1 678.

Based on the Depariment’s treatment under state law, the Court finds that the Department is a state
agency under all these factors. First, the Court finds that a judgment against the Department would
impact the state treasury because the money collected as fees under the medical msirijuana registration
program is state money that is deposited in and drawn from the state treasury only pursuant to
appropriations made by law. As established by state law, the state treasury consists of all state money,
whether the money is deposited in the state general fund or another state fund. NRS 226.115;
NRS 353.249; NRS 353.321; NRS 353.323. State law requires the Administrator of the Division to

deposit all money collected as fees under the registration program in the state treasury. NRS 353.250;
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NRS 353.253; NRS 453A.730. After the money is deposited in the state treasury, it is drawn from the
state treasury only pursuant to appropriatipns made by law to the Division 1o carry out the registration
program. NRS 453A.730; Nev. Const. art. 4, § 19 (“No money shall be drawn from the treasury but in
consequence of appropriations made by law.”).® Thus, if Plaintiff recovered a judgment against the
Department for money damages under section 1983, the judgment would have an impact on the state
treasury because the judgment would be recovered from state money which is coliected as fees under the
program and which is deposited in and drawn from the state treasury only pursuant 10 appropriations
made by law, For this reason alone, the Department is a state agency that may not be sued for money
damages under section 1983,

Furthermore, even assuming that a judgment against the Department would not have an impact on
the state treasury, the Department is still treated as a state agency under siate law. The Department is
created by NRS 232.300, which is part of NRS Chapter 232, entitled “State Departments,” and NRS
Title 18, entitled “State Executive Department.” Thus, based on the codification of the Department’s
governing statutes in the provisions of NRS relating to the state executive branch, the Legislature
intended for the Department fo function as a state agency of the executive branch. See Coast Hotels &
Casinos v. Nev. State Labor Comm'n, 117 Nev. 835, 841-42 (2001) (“The tivle of a statute may be
considered in determining legislative intent.”); State ex rel. Masto v. Montero, 124 Nev. 573, 577 n.8
(2008) (holding that the office of a district judge is a “state office™ based on “several provisions in the
Nevada Revised Statutes [which] refer to ‘state office’ in the title and mention ‘state officer’ in the text

when explaining the provision.”).

6 In 2015, the Legistature passed the Authorized Expenditures Act which authorizes the Division to
expend $2,089,894 during Fiscal Year 2015-2016 and $2,980,802 during Fiscal Year 2016-2017 for
the “Marijuana Health Registry.”” A.B. 490, 2015 Nev. Stat., ch. 484, § 1, at 2859; Hearing on AB
490 before Sen. Comm. on Fin., 78th Leg. (Nev. June 1, 2015) (“The Authorized Expenditures Act
provides authority to expend other monies not appropriated from the General Fund or Highway Fund.
Those other monigs include federal funds, self-funded fee generating budget accounis and interagency
transfers,” (testimony of Mark Krmpotic, Senate Fiscal Analyst (emphasis added))).
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As a state agency of the executive branch, the Department is subject to exiensive governmental
control and review by the legislative and executive branches under Nevada state law. For example, the
Department is subject to the State Personnel System in NRS Chapter 284, the State Purchasing Act in
NRS Chapter 333 and the Siate Budget Act in NRS Chapter 353, and the Department is also subject 10
legislative reviews of its budget and operations under NRS Chapter 218E and legislative audits of its
accounts, funds and other records under NRS Chapter 218G, The governmental powers delegated to the
Department also indicate that the Legislature intended for the Department to function as a state agency
of the eﬁecutivc branch because “[t]he Department is the sole agency responsible for administering the
provisions of law relating to its respective divisions.” NRS 232.300(3). Thus, the Department has been
charged with carrying out and enforcing laws enacted by the Legislature, and to execule its state
governmental functions, the Department has been given state governmental powers such as the powers
1o conduct administrative hearings and adjudications and to issue regulations carrying the force of Jaw.
See NRS 232.320; NRS Chapter 233B (APA); Comm 'n on Ethics v. Hardy, 125 Nev. 285, 298 & n.10
(200%) ("‘Unde} Anticle 5, Section 7 of the Nevada Constitution, the executive branch is charged with
carrying out and enforcing the laws enacted by the Legislature.”). Finally, the Department may not sue
or be sued on its own behalf, but it must sue or be sued only in its official capacity on behalf of the
State. See NRS 41.031; NRS 228.110; NRS 228.140; NRS 228.170. And the Department does not hold
property on its own behalf, but such property is held only on behalf of the State under NRS Chapter 331.

Consequently, based on the Department’s treatment under state law, the Court finds that the
Department is a state agency that may not be sued for monecy damages under section 1983.
Accordingly, the Court concludes that all Defendants are entitled to judgment as a matter of law on
PlaintifT’s federal constitutional claims for money damages because the State and its agencies and
officials acting in their official capacities are absolutely immune from liability for money damages under

section 1983.
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D. Féderal constitutional claims for declaratory and injunctive relief.

lﬂ his third, fourth and fifih claims for relief, Plaintiff asks for declaratory relief on his federal
constitutional claims under section 1983 against the State of Nevada ex rel. the Legislature, the
Department and the Governor acting in his official capacity. (Compl. 189-90, 101-102, 112-113.) In
his motion for partial summary judgment and motion for permanent injunction, Plaintiff also asks for
injunctive relief on his Fifth Amendment federal constitutional claim under section 1983 against the
same Defendants. (PL.’s Mot. for Partial Summ. Judgm’tat 16-17.) The Court finds that Defendants are
entitled to judgment as a matter of law on Plaintiff's federal constitutional claims for declaratory relief
and injunctive relief because Plaintiff has not sued the proper state official, in this case the
Administrator of the Division, who is charged by state law with enforcing the medical marijuana laws
governing the registration program.

As a preliminary matter, the Count finds that Plaintiff cannot obtain declaratory relief or injunctive
relief against the State and ils agencies, in this case the Legislature and the Depariment, because the
State and its agencies are not “persons” subject to a civil rights action under section 1983. Allah v.

Comm'r of Dep't Corr. Servs., 448 F. Supp. 1123, 1125 (N.D.N.Y. 1978) (“It is well established that

| state agencies are not *persons’ for purposes of the Civil Rights Acts. This is true whether the relief

being sought is injunctive and declaratory relief or damages.”); fll. Dunesland Pres. Soc’y v. lll. Dep't
Nat. Res., 461 F. Supp. 2d 666, 671 (N.D. Ill. 2006) (“[Tlhere is no support for the proposition tha
claims for injunctive relief may be brought under § 1983 against state agencies.”). Therefore, the Court
concludes that the State and the Legislature and the Department are entitled to judgment as a matter of
law on Plaimii's federal constitutional claims for declaratory relief and injunctive relief under

section 1983,
Plaintiff contends that he sued the proper state official because the Governor serves as the

organizational head of the Department and has ultimate responsibility for the Department’s
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administration of the registration program. (Pl’s Opp'n & Counter-Mot. for Summ. Judgm’t at 6-7.)
Alternatively, Plaintiff asks for leave to amend his complaint to add the Director of the Depariment in
his official dr personal capacity as a Defendant to the federal constitutional claims.” (Pl.’s Opp'n &
Counter-Mot. for Summ. Judgm’t a1 7-8.) |

The Court finds that Plaintiff cannot obtain declaratory or injunctive relief against the Governor or
the Director under section 1983 because the Governor and the Director do not have a sufTiciently direct
connection under state law with the enforcement of the medical marijuana laws, Tﬁe Court also denies
Plaintiff leave 10 amend his complaint to substitute the Administrator of the Division as the proper state
official under section 1983 because leave to amend should not be granted when the proposed
amendment would be futile. Halcrow, Inc. v. Eighth Jud. Dist. Ci., 129 Nev, Adv. Op. 42, 302 P.3d
1148, 1152 (2013), as corrected (Aug. 14, 2013). A proposed amendment may be deemed futile if the
plaintiff seeks to amend the complaint in order 1o plead an impermissible claim. /d The Court finds
that allowing Plaintiff to amend his complaint 10 substitute the Administrator as the proper state official
under section 1983 would be futile because Plaintiff's federal constitutional claims do not state a
permissible or actionable claim on their merits as a matter of law.

As a general rule under Ex parte Young, 209 U.S. 123, 155-57 (1908), a plaintiff may bring
federal constitutional claims under section 1983 asking for prospective declaratory or injunctive relief
against state officials acting in their official capacities 1o enjoin their enforcement of allegedly

unconstitutional statutes. L.A4. Branch NAACP v. L.A. Unified Sch. Dist., 714 F.2d 946, 952-53 (9th Cir.

7 Although Plaintiff asks for leave 1o add the Director in his personal capacity, Plaintiff cannot sue a
state official for declaratory or injunctive relief under section 1983 in his personal capacity because a
claim for such equitable relief may be brought under section 1983 only against a state official in his
official capacity. Hatfill v. Gonzales, 519 F. Supp. 2d 13, 19 (D.D.C. 2007) (“there is no basis for
suing a government official for declaratory and injunctive relief in his or her individual or personal
capacity™); Pascarella v. Swifi Transp. Co., 643 F, Supp. 2d 639, 647 n.11 (D.N.J. 2009) (*the proper
vehicle for seeking equitable relicf against a government official involving that officer’s official duties
is an official capacity suit”).
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1983); N. Nev. Ass'n Injured Workers v. State Indus. Ins. Sys., 107 Nev, 108, 115-16 (1991), However,
a plaintiff cannot bring claims under Ex parte Young for prospective declaratory or injunctive relief .
against state officials unless the state officials have some direct connection under state law with the
enforcement of the challenged statutes. Young, 209 U.S. at 157; Fins v. McGhee, 172 U.8. 516, 529—30
(1899); L.A. Branch NAACP, 714 F.2d at 952-53.

The connection necessary to tripger Ex parte Young “must be determined under state law
depending on whether and under what circumstances a particular defendant has a connection with the
challenged siate law.” Snoeck v. Brussa, 153 F.3d 984, 986 (9th Cir. 1998). The connection “must be
fairly direct; a generalized duty to enforce state law or general supervisory power over the persons
responsible for enforcing the challenged provision will not subject an official to suit.” L.4. County Bar
Ass’nv. Eu, 979 F.2d 697, 704 (%th Cir. 1992). For example, when state law makes enforcement of the
challenged statutes the responsibility of state officials other than the Governor, neither the Governor’s
general executive power 1o see that the laws are faithfully executed, nor the Governor’s general
executive power to appoint or supervise those other state officials, will subject the Governor to suit
under Ex parte Young because the Governor will not have a sufficiently direct connection with the
enforcement of the challenged statutes. Women's Emergency Network v. Bush, 323 F.3d 937, 949-50
(11th Cir. 2003); Nat I Audubon Soc’y v. Davis, 307 F.3d 835, 847 (9th Cir. 2002); Confederated Tribes
& Bands of Yakama Indian Nation v. Locke, 176 F.3d 467, 469-70 (9th Cir. 1999); L.A. Branch NAACP,
714 F.2d at 952-53; Shell Oil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. 1979).

Because stawtory enforcement powers are created by the Legislature, it is within the province of
the Legislature to determine which state agency or officer will exercise those statutory enforcement
powers and in what manner. See 16A Am. Jur. 2d Constitutional Law § 288 (2009) (“the legisiature has
constitutional power to allocate executive department functions and duties among the offices,

departments, and agencies of state government.”). If the Legislature granis statutory enforcement
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powers to a state agency or officer other than the Govemor, the exercise of those statutory enforcement
powers by the state agency or officer is not subject to the Governor's direct control unless the
Legislature expressly gives the Governor statutory authority to exercise such control. See Kendall v.
United States, 37 U.S. 524, 610 (1838) (holding that Congress may “impose upon any executive officer
any duty [it] may think proper...and in such cases, the duty and responsibility grow out of and are
subject to the control of the law, and not 10 the direction of the President.”); Brown v. Barkley, 628
S.W.2d 616, 623 (Ky. 1982) (*[W]hen the General Assembly has placed a function, power or duty in
one place there is no authority in the Governor to move it elsewhere unless the General Assembly gives
him that authority.”).

In enacting the medical marijuana laws, the Legislature did not grant statutory enforcement
powers to the Governor or the Director of the Department. Rather, the Legislaturé granted those powers
to the Administrator of the Division who is responsible for administering and enforcing the laws
poverning the registration program. NRS 453A.210; NRS 433A.730; NRS 453A.740. The Legislature
did not expressly give the Governor or the Director statutory authority to exercise direct control over the
Administrator's enforcement of those laws. As a result, the Govemor and the Director do not have a
sufficiently direct connection under state law with the enforcement of the medical marijuana laws.
Furthermore, even though the Director has general supervisory power over the Administrator under
NRS Chapter 232, it is the Administrator, not the Director, who is responsible for enforcing the medical
marijuana laws under NRS Chapter 453A. Therefore, because the Director has only general
supervisory power over the Administrator and because it is the Adminjstrator, not the Director, who is

charged by state law with enforcing the medical marijuana laws, the Court finds that i1 is . the

8 Under NRS 232.320, the Director appoints the Administrator with the consent of the Governor, and
the Director administers, “through the divisions of the Department,” the provisions of law “refating to
the functions of the divisions of the Department.” Under NRS 232.340, the Administrator “[s}hali
administer the provisions of law relating to his or her division, subject 1o the administrative

supervision of the Director.”
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Administrator who is the proper state official to sue for declaratory and injunctive relief under
section 1983. Consequently, the Court concludes that Defendants are entitled 1o judgment as a matter of
law on Plaintiff's federal constitutional claims for declaratory relief and injunclive relief because
Plaintiff has not sued the proper state official—the Administrator of the Division—whe is charged by
state law with enforcing the medical marijuana laws.?

When a plaintiff fails to sue the proper state official in a section 1983 action, the district court may
permit the plaintiff to amend his complaint 10 add the proper state official as a party-defendant unless
the proposed amendment would be futile. See Cobb v. U.S. Dep't of Educ., 487 F. Supp. 2d 1049, 1055
(D. Minn. 2007). A proposed amendment may be deemed futile if the plaintiff seeks to amend the
complaint in order to plead an impermissible claim. Halcrow; Inc. v. Eighth Jud. Dist. Cr., 129 Nev,
Adv. Op. 42, 302 P.3d 1148, 1152 (2013), as corrected (Aug. 14, 2013). As discussed next, the Court
finds that Plaintifl’s federal constitutional claims do not state a permissible or actionable claim on their
merits as a matter of law. Therefore, the Court denies Plaintiff leave to amend his complaint to
substitute the Administrator of the Division as the proper state official under section 1983 beéause such
a proposed amendment would be futile.

E. Fourteenth Amendment claims.

In his third and fourth claims for relief, Plaintiff alleges that because “[a]ccess to healthcare and,
more specifically, medical treatments recommended by a physician are deeply rooted in America’s
history and tradition,” the Due Process Clause recognizes and prolects a substantive and fundamental
right to access healthcare recommended by a physician. (Compl. 1§ 67-79.) PlaintifT alleges that the

registry and associated application process and fees impose an unnecessary, undue and unreasonable

% Because Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claims for money damages and for declaratory and injunctive relief under section 1983, Plaintiff
cannol recover costs or attorney’s fees under 42 U.S.C. § 1988 against Defendants as a matter of law.
Farrar v. Hobby, 506 U.S. 103, 109 (1992); Kentucky v. Graham, 473 U.S. 159, 165 (1985).
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burden and barrier on the exercise of a person’s fundamental right to access healthcare recommended by
a physician in violation of the Equal Protection Clause because the registry and associated application
process and fees apply only to persons who seek to use medical marijuana for their medical condition
but do not apply to similarly situated persons who seek to use any other medical treatment for the same
medical condition. (Compl. 11 80-101.)

The Court finds that there is no fundamental right under federal law to use medical marijuana. See
Raich v. Gonzales, 500 F.3d 850, 866 (Sth Cir. 2007) (holding that “federal law does not recognize a
fundamental right to use medical marijuana prescribed by a licensed physician to alleviate excruciating
pain and human suffering.”)."Y Moreover, the fact that rﬁedical use of marijuana is still illegal at the
federal level weighs against such use beiné a fundamental right under federal law. See Gonzales v.
Raich, 545 U.S. 1, 13-15 (2005); United States v. Oakland Cannabis Buyers' Coop., 532 U.S. 483, 490-
92 (2001). At this time, medical use of marijuana is only an allowable legal option under state law.
Article 4, Section 38 of the Nevada Consﬁlution states that the Legislature “shall provide by law™ for the
use of medical marijuana by a patient for certain medical conditions and further provides that the
Legislature “shall provide by law” for a “registry of patients, and their atiendants, who are authorized to
use [medical marijuana), to which law enforcement officers may resort 1o verify a claim of authorization
and which is otherwise confidential.” Given that the registry is part of Article 4, Section 38, the Court
must assume that the voters approved this constitutional section because of the registry’s inclusion

within this section. Therefore, the Court finds that there is no fundamental right to use medical

1 4ccord Sacramento Nonprofit Collective v. Holder, 552 F. App’x 680, 683 (9th Cir. 2014) (rejecting
contention that “the Ninth Amendment and the substantive due process component of the Fifth
Amendment together protect a fundamental right to “distribute, possess and vse medical cannabis’ in
compliance with California state law.”); United States v. Wilde, 74 F. Supp. 3d 1092, 1095 (N.D. Cal.
2014) (“no court 1o date has held that citizens have a constitutionally fundamental right 1o use medical
marijuana.”); Beasley v. City of Keizer, No. CIV. 09-6256-AA, 2011 WL 2008383, at *4 (D. Or. May
23, 2011) (“there is no record of any court decision establishing a federal right to marijuana based on
a state medical marijuana law; rather, courts have found no federal right to access or use marijuana in
the context of state medical marijuana laws.”), aff"d, 525 F. App’x 549 (9th Cir. 2013).
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marijuana without the registry because the voters expressly required the Legislature to provide by law
for the registry when they approved Anicle 4, Section 38.

To carry out its constitutional duty under Article 4, Section 38, the Legislature enacted the
registration program in NRS Chapter 453A with the stated intent to establish the registry and regulate
the use of medical marijuana 10 protect the health, safety and welfare of the public. A.B. 453, 2001 Nev.
Stat., ch. 592, preamble, at 3053; Hearing on A.B. 433 before Assembly Comm. on Judiciary, 71st Leg.
{Nev. Apr. 10, 2001); Hearing on A.B. 453 before Sen. Comm. on Human Res. & Facilities, 7151 Leg.
(Nev. May 30, 2001). In particular, the Legislature enacted NRS 453A.210 which directs the Division
to establish and maintain the registration program for the issgance of registration cards to applicants who
meet the requirements to use medical marijuana. Because the Court finds that there is no fundamental
right to use medical marijuana, the Court must uphold the Legislawure’s statutory scheme against
Plaintiffs Fourteenth Amendment chaltlenge if the statutory scheme is rationally related 10 a legitimate
state interest. See Washington v. Glucksberg, 521 U.S. 702, 728 (1997); Vacco v. Quiil, 521 U.S. 793,
799 (1997).

In applying the rational-basis standard, the Court must remain mindful that “[s]iate legislation
which has some effect on individual liberty or privacy may not be held unconstitutional simply because
a court finds it unnecessary, in whole or in part.” Whalen v. Roe, 429 U.S. 589, 597 (1977). Instead,
“individual States have broad latitude in experimenting w-ilh possible solutions 1o problems of vital local
concem.” Id. a1 597-98. For example, in Whalen, the United States Supreme Court upheld a New York
statute which provide_d that whenever a “Schedule 11” drug was prescribed to a patient, the patient’s
name, address and age, along with the identity of the prescribed drug and its dosage, had to filed with
the state department of health. /& Applying the rational-basis standard, the Supreme Court upheld the
patient-identification statute because it was rationally related to the legitimate state interest of protecting

the health, safety and welfare of the public with regard to the distribution and abuse of dangerous drugs
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for which there is both a lawful and an unlawful market. /d. As explained by the Supreme Court:

The New York statute challenged in this case represents a considered attempt 1o deal with

such a problem [of vital local concern]. It is manifestly the product of an orderly and

rational legislative decision. It was recommended by a specially appointed commission

which held extensive hearings on the proposed legislation, and drew on experience with
similar programs in other States. There surely was nothing unreasonable in the assumption

that the patient-identification requirement might aid in the enforcement of laws designed 1o -

minimize the misuse of dangerous drugs. For the requirement could reasonably be expected

1o have a deterrent effect on potential violators as well as to aid in the detection or

investigation of specific instances of apparent abuse. At the very least, it would seem clear

that the State’s vital interest in controlling the distribution of dangerous drugs would suppon

a decision to experiment with new techniques for control. . . . It follows that the legislature’s

enactment of the patient-identification requirement was a reasonable exercise of New York’s

broad police powers. The District Court’s finding that the necessity for the requirement had

not been proved is not, therefore, a sufficient reason for holding the statutory requirement

unconstitutional.
Id. (footnotes omitted).

In this case, the Court finds that the registtation program in NRS Chapter 453A is rationally
related 10 the legitimate state interest of protecting the health, safety and welfare of the public because
the registration program serves a legitimate public protection function with regard to the distribution and
abuse of medical marijuana, which is a widely desired and dangerous drug for which there is both a
lawful and an unlawful market. As approved by the voters, Article 4, Section 38 requires the Legislature
to establish the registry to atlow “law enforcement officers. .. to verify a [patient’s] claim of
authorization” to use medical marijuana. Like the patient-identification system upheld in Whalen, the
registry is rationally related to a fegitimate public protection function because the Legislature could
reasonably believe that the registry would aid in the enforcement of Nevada’s medical marijuana laws,
have a deterrent effect on potential violalors and assist in the detection or investigation of specific
instances of apparent abuse. For example, the registration program attempts to protect the public against
the illegal distribution and abuse of medical marijuana because NRS 453A.210(5) states in pentinent part
that the Division may deny an application if “[tJhe Division determines that the applicant, or the

applicant’s designated primary caregiver, if applicable, has been convicted of knowingly or intentionally
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selling a controlled substance.” |

Therefore, because the Court finds that there is no fundamental right to use medical maﬁjuana and
because the Court finds that the registration program in NRS Chapter 453A is ralionallf related to the
legitimate state i;teresl of protecting the health, safety and welfare of the public, the Court must uphold
the Legislature’s statutory scheme against Plaintiff's Fourteenth Amendment challenge. Accordingly,
the Court concludes that Defendants are entitled to judgment as a matter of law on Plaintiff"s federal
constitutional claims that the registration program in NRS Chapter 453A violates the Due Process and
Equal Protection Clauses of the Fourteenth Amendment.

F. Filth Amendment claim.

In his fifth claim for relief, PlaintifT alleges that the persons who register ﬁm the State under the
medical marijuana laws are compelled by state law to admit that they intend to use medical marijuana
and that by making such an admission, they are compélled to incriminate themselves in violation the
privilege against self-incrimination in the Fifth Amendment because they are admitting that they are
engaging in acts illegal under federal law. (Compl. 1 104-110.)

The Court has. examined the Division’s application packet, and the Court cannot find any violation
of the Fifth Amendment privilege against self-incrimination. The Court finds that the Division's
application packet does not require any incriminating admissions by applicants, and the Court finds that
applicants are not compelled to give any incriminating information. Therefore, the Court concludes that
there is no violation of the Fifth Amendment privilege against self-incrimination.

The Fifth Amendment privilege against self-incrimination provides that no person “shail be
compelled in any criminal case to be a witness against himself.” As a general rule, the Fifth
Amendment privilege “not only protecis the individual against being involumarily called as a witness
against himself in a criminal prosecution ‘but also privileges him not to answer official queélions put to

him in any other proceeding, civil or criminal, formal or informal, where the answers might incriminate

33-

JOINT APPENDIX DOE_533




10
11

12
13
14
15
16
17
8
19
20
21

22
23
24

him in future criminal proceedings.” Lefkowiiz v. Turley, 414 U.S. 70, 77 (1973). However, the United
States Supreme Court has held that the Fifth Amendment privilege does not apply unless the individuals
are, in some way, “compelled” to make incriminating statements. Selective Serv. Sys. v. Minn. Pub.
Interest Research Grp., 468 U.S. 841, 856-58 (1984). In Selective Serv. Sys., the Supreme Court held
that individuals are not “compelled” 1o make disclosures in violation of the Fifth Amendment privilege
when those disclosures are required as part of a voluntary application for benefits which the individuals
must file only if they want to be considered for the benefits. J/d In that case, the Supreme Court
determined that the Fifih Amendment privilege did not apply when individuals submitted applications
for federal educational aid and were required 10 disclose on their applications whether they registered for
the drafl as required by federal law. fd The Supreme Court stated that the application’s requirement
that an individual disclose whether he failed 10 register for the draft—a federal criminal offense—did
not violate the privilege against self-incrimination because an individual “clearly is under no compulsion
to seek financial aid.” Id. a1 857.

Based on Sefective Serv. Sys., federal appellate counts have held that the Fifth Amendment
privilege does not apply when the government asks individuals to disclose potentially incriminating
information, such as information about past drug use, on questionnaires which the individuals file
because they want to be considered for participation in government programs. Naf 1 Fed'n of Fed.
Employees v. Greenberg, 983 F.2d 286, 287, 291-93 (D.C. Cir. 1993); Am. Fed'n of Gov'i Employees v.
Dep't of Hous. & Urban Dev., 118 F.3d 786, 790, 794-95 (D.C. Cir. 1997). Furthermore, at least one
federal district court has concluded that the Fifth Amendment privilege is not implicated when
individuals apply to participate in the District of Columbia’s medical marijuana program as cultivators
or dispensary operators and are required to execute affidavits acknowledging that “[gJrowing,
distributing, and possessing marijuana in any capacity ... is a violation of federal laws” and that the

“law authorizing the District’s medical marijuana program will not excuse any registrant from any
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violation of the federal laws governing marijuana.” Sibley v. Obama, 810 F. Supp. 2d 309, 310-11
(D.D.C. 2011). As explained by the court:

plaintiff here is clearly “under no compulsion 1o seek” a permit to grow and sell medical

marijuana. Although plaintiff relies extensively on Leary v. United States, 395 US. 6, 16

(1969), that case addresses a situation, unlike here, where the defendant was actually

compelled—he faced criminal charges for failure “to identify himself” as a drug purchaser

under the relevant tax statute. Nothing in the District's medical marijuana laws requires
plaintiff 1o apply to be a cultivator or to run a dispensary. Simply put, plaintiff need not

seek to participate in the District’s budding medical marijuana industry.

Id at311,

The Court finds that Nevada's medical marijuana registration program is a voluntary progfam and
that nothing in Nevada's medical marijuana laws requires any person to request, complete or submit an
application packet or register with the Stale, unless the person voluntarily elects to do so. Because
Nevada's registration program is a voluntary program, the Court finds that the Fifth Amendment
privilege simply does not apply to the regisiration program because a person is not “compelled” by the
State to participate in the registration program. Furthermore, the Court finds that even if a person makes

the voluntary choice to panicipate in the registration program and completes the Division’s application

packet, the application packet does not require the person to make any incriminating admissions about

past acts which “might tend to show that he himself had committed a crime.” Lefkowitz v. Turley, 414

U.S. 70, 77 (1973) (quoting Counselman v. Hitchcock, 142 U.S. 547, 562 (1892)). Therefore, the Court
concludes that Defendants are entitled to judgment as a matter of law on Plaintiff’s federal constitutional
claim that the registration program in NRS Chapter 453A violates the Fifth Amendment privilege
apainst self-incrimination.

G. State-law tort claims.

In his first claim for relief, Plaintiff brings a state-law tor1 claim against the Department for fraud
alleging that the Department fraudulently induced Plaintiff 10 apply and pay fees for the registration

cards which were useless in facilitating access to medical marijuana because the Department knew or
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should have known that no dispensaries would be open in Southern Nevada within the one-year period
covered by the registration cards. (Compl. 11 39-51.) In his second claim for relief, Plaintiff brings a
state-law tort claim against the Department for unjust enrichment alleging that he never obtained any
benefit from the regisiration cards because the Department never licensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly accepted and retained his
fees for the registration cards. (Compl. ¥ 58-62.)

In response, the Department Eomends that Plaintiff’s state-law tort claims for money damages are
barred as a matter of law by the following affirmative defenses: (1) the voluntary payment doctrine;
(2) the statute of limitations in NRS 11.190(5)b); and (3)the State’s sovereign immunity under
NRS 41.032(1). (Dept.'s Mot. to Dismiss at 9-11.) The Department aiso contends that Plaintiff’s state-
faw tort claims for money damages fail to state claims upon which relief can be granted because
Plaintiff’s allegations are not legally sufficient to establish the essential elements of fraud or unjust
enrichment. (Dept.’s Mot. to Dismiss at 8-9.)

The Court finds that Plaintiff’s state-law tort claims for money damages are barred as a matter of
law by the affirmative defense of the State’s sovereign immunity under NRS 41.032(1) and Hagblom v.
State Dir. of Mir. Vehs., 93 Nev. 599, 601-04 (Ié??). Therefere, the Court does not need to address the
other defenses and objections raised in the Department’s motion to dismiss.

The State and its agencies and officials acting in their official capacities cannot be sued in state
court for state-law tort claims for money damages unless the lawsuit and the type of relief being sought
are both authorized by Nevada law. See Arnesano v. State, 113 Nev. 815, 820-24 (1997). Therefore, as
a general rule, a plaintiff cannot bring a state-law tort claim for money damages against the State and its
apencies and officials acting in their official capacities except as expressly authorized by the State’s
conditional waiver of its sovereign immunity in NRS 41.031 et seq. Hagblom, 93 Nev. a1 601-04. The

Legislature has expressly limited the State’s conditional waiver of its sovereign immunity in
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WNRS 41.032(1), which provides in relevant part:

[N]o action may be brought under NRS 41.031 or against an immune contractor or an

officer or employee of the State or any of its agencies or political subdivisions which is:

1. Based upon an act or omission of an officer, employee or immune contractor,
exercising due care, in the execution of a statute or regulation, whether or not such statute or
regulation is valid, if the statute or regulation has not been declared invalid by a court of
competent jurisdiction[.]

Under NRS 41.032(1), the Siate and its agencies and officials acting in their official capacities are
absolutely immune from liability for state-law tort claims for money damages based on any acts or
omissions in their execution and administration of siatutory provisions which have not been declared
invalid by a court of competent jurisdiction. Hagblom, 93 Ne-v. at 603-04. In Hagbiom, the plaintifT
brought claims for declaratory relief regarding the validity of a state agency’s regulation and also claims
for money damages based on the state agency's implementation of the regulation. The Nevada Supreme
Court upheld dismissal of the claims for money damages based on NRS 41.032(1), which the court
stated “provides immunity to all individuals implementing the new regulation since that policy, applied
with due care and without discrimination, had not been declared invalid by a court of competent
jurisdiction.” Id a1 603.

In this case, the Court finds that Plaimiﬂ;‘s state-law tort claims for money damages against the
Department are the cxact types of claims that the State’s sovereign immunity under NRS 41.032(1) is
intended to prohibit because Plaintiff's claims are premised on alleged acts or omissions by a state
agency in the execution and administration of the Statc’s medical marijuana laws which have not been
declared invalid by a court of competent jurisdiction. Therefore, because thé Court finds that Plaintiff’s
state-law tort claims for moncy damages are barred as a matter of law by sovercign immunity under

NRS 41.032(1) and Hagblom, the Count concludes that the Department is entitled to judgment as a

matter of law on Plaintiff’s state-law tort claims for money damages for fraud and unjust enrichment.
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Attorneys for Defendant State of Nevada ex rel. the Governor
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Electronically Filed

02/22/2016 07:29:59 AM
JACOB L. HAFTER, ESQ. CLERK OF THE COURT
> |{ Nevada State Bar No. 9303
HAFTERLAW
5 || 6851 West Charleston Boulevard
Las Vegas, Nevada 89117
4 || Tel: (702) 405-6700
Fax: (702) 685-4184
5
Counsel for Plaintiff
8
7 EIGHTH JUDICIAL DISTRICT COURT

STATE OF NEVADA

JOHN DOE, on his own behalf and on behalf | Case No.: A-15-7230453-C

10 || of a class of those similarly situated;
1 Dept. No. XXXII
Plaintiff,

12 V8.

13 || STATE OF NEVADA e¢x rel. THE
LEGISLATURE OF THE 77th SESSION NOTICE OF APPEAL
OF THE STATE OF NEVADA; STATE
15 {| OF NEVADA DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
16 || THE HONORABLE BRIAN SANDOVAL, s
in his official capacity as Governor of the 1?
State of Nevada; DOES 1-100, inclusive; and

14

17

E

%,.%o 18 |/ROECORPORATIONS 1-100, inclusive;

EFL

Sgzs 1° Defendants.

8oy

Sybi

P52 o

5388

eoTE e Notice is hereby given that Plaintiff JOHN DOE, by and through Jacob L. Hafter, Esq.,
23 1| of HAFTERLAW, hereby appeals to the Supreme Court of Nevada, the following:
24 1) Order and Judgment, in the above referenced matter issued by the Eighth Judicial
25 District Court of the State of Nevada on February 4, 2016; i
26 Pursuant to Rule (3)(8)(1), the Case Appcal Statement is being filed concomitantly with —
27 [l this Notice of Appeal.
8 0\

NOTICE OF APPEAL - 1
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1 Dated this 22nd day of February, 2016.

3 HAFTERLAW

5 By: va 1;&!

Jai,)b L. Hafler, Esq.

6 Ngvada Bar Number 9303
6851 West Charleston Bivd.
Las Vegas, Nevada 89117

10
11
12
13
14
15
16

=
17 :
18 ;

15

7
z
=
g
3
5
S
z
L
3

(702) 405-6700 Telephone

Las Vegas, Nevada 89117
(702) 685-4184 Facsimile
3%

o

28 -
27

8
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1 CERTIFICATE OF SERVICE :
2 Pursuant to NRCP 5(b), I certify that T am an employee of HAFIERLAW, and that on |
3 {| this 22nd day of February, 2016, I served a copy of the foregoing NOTICE OF APPEAL as

4 || follows:

wus. Mail—By depositing a true copy thereof in the U.S, mail, first class postage
6 prepaid and addressed as listed below; and/or

"8l Tlectronic Service through the Court’s electronic filing system, and/or

8
s (] Facsimile—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
10 number(s) shown below and in the confirmation sheet filed herewith. Consent to service

under NRCP 5(b)(2}(D) shall be assumed unless an objection to service by facsimile
11 transmission is made in writing and sent to the sender via facsimile within 24 hours of
receipt of this Certificate of Service; and/or

12
O Electronic Delivery—Pursuant to party stipulation, such was sent to the e-mail
13 address as follows:
14
15 Kevin C. Powers, Esq. Adam Paul Laxalt, Esqg.
J. Daniel Yu, Esq. Attorney General
16 Legislative Counsel Bureau, Legal Div. Gregory Zunino, Esq. o
17 kpowers@lch.state nv.us Chief Deputy Attorney General ;
T Dan. Yu@lch state. nvus Linda Anderson, Fsq.
5 wHe 18 Attorneys for Defendant: Deputy Attorney General
2 éf}é Legistature of the State of Nevada Office of the Attorney General
g 3 z8 19 GZuning@ag.nv.gov
L5838 .o LAnderson@agny.gov :
R Attorneys for Defendant: L
z §§§ 21 Department of Health and Human Services :
%’5 ég State of Nevada and Governor Sandoval

/s/ Kelli Wightman :
An employee of HAFTERLAW [

26

27

28
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Electronically Filed

02/22/2016 07:31:03 AM

I
ASTA Cﬁﬁﬁuﬁéghﬂ”“" F
JACOB L. HAFTER, ESQ. CLERK OF THE COURT
» || Nevada State Bar No, 9303
Harrenlaw F
3 1] 6851 West Charleston Boulevard
Las Vegas, Nevada 89117
s 1] Tel: (702} 4056700
Fax: (707) 685-4184

Counsel for Plaintiff’

6
EIGHTH JUDICIAL DISTRICT COURT
;
STATE OF NEVADA
8

5 1 JOHN DOE, on his own behalf and on behalf | Supreme Court of NV Case No:
of a class of those similatdy sitnated;

L0 Bristrict €. Case No.: A-15-723045-C
11 Plaintiff,

V&, Dept. No. XXX
12

|| STATE OF NEVADA ex rel. THE

B LEGISLATURE OF THE 77th SESSION
OF THE STATE OF NEVADA; STATE
OF NEVADA DEPARTMENT OF CASE APPEAL STATEMENT
15 |HEALTH AND HUMAN SERVICES;
THE HONORABLE BRIAN SANDOVAL,
in his official capacity as Governor of the =
17 || State of Nevada: DOES 1-100, inclusive; and

Z ROE CORPORATIONS 1-104, inclusive;

—% nie 18

RERE L Defendants,

ggiz

%33

E2gs 20

s 588, 1. Name of appellant{s) filing this case appeal statement:
=S o

g3ge ,,

JOHN DOE, an individual, on his own behalf and on behalf of a class of

those similarly situated.

2. Identify the judge issning the decision, judgment, or order appealed

from:

HONORABLE ROB BARE

CMSE APPEAL STATEMENT - 1
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3. Identify each appeliant and the name and address of counsel for each

2 appeliant:
3 JOHN DOFE, an individual, on his own behalt and on behalf of a class
of those similasly situated,

Counsel for Appellant is:

5
7 Jacob L. Hafter, Esq.
a HAFTERLAW
4851 West Charleston Blvd.
? Las Vegas, Nevada 89117
10 Phone:; 702-405-6700
N Facsimile: 702-685-4184
- thaftergohaftedaw.com
12
H 4, Identify each respondent and the name and address of appeliate
b counsel, if known, for each respondent (if the name of 3 respondent’s
o appellate counsel is unknown, indicate as much and provide the
L name and address of that respondent’s trial counsel): IE
17 :
E v, 18 - STATE OF NEVADA ex rel. THE LEGISLATURE OF THE
a‘%z 5 18 TTEH SESSION OF THE STATE OF NEVADA;
2 é\, g;.g Ny - STATE OF NEVADA DEPARTMENT OF HEALTH AND
gise HUMAN SERVICES; and

- THE HONORABLE BRIAN SANDOVAL, in his official capacity

as Governor of the Staie of Nevada. —

CASE APPHEAL STATRMENT - 2
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Counsel for Respondents:

2 Brenda J. Erdoes, Esq. - Legislative Counsel
Kevin C. Powers, Esq. — Chief Litigation Counsel
Legislative Counsel Bureau, Legal Division

¢ 401 S. Carson St.
5 Carson City, NV 89701
] Tel: {775) 684-6830; Fax: (775) 684-6761
kpowers@lch.statenv.us
7
o Adam Paul Laxalt, Esq. — Attorney General
Gregory Zunino, Esq. — Chief Deputy Attorney General
? (fice of the Attorney General
10 100 N. Carson St
y Carson City, NV 89701
o Tel: (775 684-1237; Fax: (775) 684-1180
12 Attorneys for Defendants State of Nevada and Governor Sandoval
L3 Email: gzaminol@ag nv.goy
14 Adam Paul Laxalt, Esq. — Attorney General
15 Linda Anderson, Esq. — Chief Deputy Attorney General
_ Office of the Attorney General
' 555 E. Washington Ave., Suite 3900 o
17 Las Vegas, NV 89101 }
" Tel: (702) 486-3420; Tax: (702} 486-387]

Attorneys for Defendants State of Nevada and Department of Health
19 and Human Services
Email: landersonftagnv.aov

G851 W. Charleston Boulevard
l.2s Vegas, Nevada Berry
{702} 405-6700 Telephone

(702} 685+4184 Facsumile

22 5. Indicate whether any attorney identified above in response fo
question 3 or 4 is not licensed to practice law in Nevada and, if so,

whether the district court granted that atiorney permission to

appear under SCR 42 (attach a copy of any district court order

26 granting such permission):

Not applicable. All parties identified above are licensed in Nevada.
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6. Indicate whether appeliant was represented by appointed or

2 retained counsel in the district court:

Jacob Hafier, HEsq., of HAFTERLAW, was retained counsel for

5 Appellant in the district court.

7. Indicate whether appellant is represented by appointed or retained

)
g counsel on appeal
10 .
This office, HafterLaw, will represent Appellant for the appeal on a
11
1z retained basis.
132
14
. 8. Indicate whether appeliant was granted leave to proceed in forma
2

pauperis, and the date of entry of the district court order granting

such leave:

T
P 4. 18 :

LR Not applicable / None was granted.

mE.g @ 19 7

§3¢

yse 22 9, Indicate the date the proceedings commenced in the distriet court

TS 22 {e.g., date complaint, indictment, information, or petition was

filed):

The Complaint was filed in the district court on August 13, 2015,

CASE APPEAL OSTATEMENT - 4
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18.Provide a brief description of the nature of the action and result in i
2 the district court, including the type of judgment or order being

3 appeated and the relief granted by the district court:

=3

This action seeks 1o challenge the legitimacy of the Medical Marijuana

wn

6 Registry (“Registry”), on the basis of the 5% Amendment and 14

Amendments of the U.S. Constitution, Specifically, this action alleges that

8
9 the application process for the Registry is a compelled disclosure which
violates the applicant’s privilege against self-incrimination. Additionally, this
11
12 Court is asked to enunciate a basis fundamental right which, while not
13 expressed previously by the Courts, is implicit within all of the Supreme
14
s Court’s fundamental rights opinions — the fundamental night 1o access the
18 health care which your physician recommends. In doing so, as the =
17
E Constitutional provision allowing medical martjuana recognizes it as a health
fygq
225 ion, the Registry viol I protection righ
2280 g care option, the Registry violates our equal protection rights.
29 -
187
5“"‘3‘:-}\':&. <M laio ooty el v B PN 3 Iy [ hafer Pl o s end- 1t oy ro o ;
g ; 23 This action also alleges that the Defendants purposefully took payments |
¥ 598 2 ’
e . .. e . . ) .
£382 ” from citizens of this State to be included in the Registry, when the Defendants

knew or should have known that the a person who is on the Registry could not

enjoy the benefits of the Registry, as there were no dispensaries available

26 during the one year term of a person’s inclusion in the Registry. This action -

seeks to compensate the class of people who were included in the Registry

CASE APPEAL STATEMENE - 5
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once the legislative changes of 2013 were implemented, until the date of filmg

2 of this action, as no dispensaries were ever opened during this two year period.

(V)

The action was initiated on August 13, 2015, A First Amended

5 Complaint was filed on August 20, 2015. On September 21, 20135, Plaintiff

6 . " . . . C e
filed a motion for partial summary judgment and for preliminary mjunction.
7
3 A stipulation and order was entered sciting a briefing schedule amongst the
? parties. Defendants filed numerous motions to dismiss and summary
10
g judgment motions. The Court entertained about 3 hours of oral argument on
12 the motions on December 8, 2015,
i3 - S - g . r
Om February 4, 2016, the district court entered an Order and Judgment.
14
15 The Order denied all of Plaintiffs motions and granted all of Defendants’
motions. The Notice of Entry of Order and Judgment was filed on February o
17 .
=] - og o C
g, - 3, 2016. See Exhibit “A”.
L ’
éi. Caé%% [€ [ a1 P X -
Fesg 1P This appeal stems from that denial.
£i8g
E‘%LS i 20
= Q f:’\'_? 21
Rk . : .
e 22 11. Indicate whether the case has previously been the subject of an

appeal to or original writ proceeding in the Supreme Court and, if

so, the eaption and Supreme Court docket number of the prier

proceeding:
26
27 Not applicable. Case has never been appealed.
28

CASE APPREAL STATEMENT - 6
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12. Indicate whether this appeal involves child custody or visitation: |

2 No. 1
|

3

4 13. If this is a civil case, indicate whether this appeal involves the

5 possibility of settlement:

6 This is a case of first impression which involves political issues which are

7 || important to the people of this great State. While Appellant is willing to consider
s i settlement discussions, it is unclear how a settlement can be reached without the

5 || Court’s addressing the question of law presented.

10

1i DATED this 22nd day of February, 2016.
12

13 HAFTERLAW

. By: v

e Jai:ob L. Hafter, Esq. _
L] N . E
Névada Bar Number 9303
- 17 6851 West Charleston Blvd. :
oo g Las Vegas, Nevada 89117
o g ’ :
2o S i
fggﬁ 19 f
§95¢ :
k o i
5AET 20 i
[ ) L'r:alig !
¥ HEE '
APt
3“'3 :j ~€3 \E? 22
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CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b), 1 certify that I am an employee of HAFTERLAW, and that on -
3 | this 22nd day of February, 2016, Iserved u copy of the foregoing CASE APPEAL
STATEMENT as follows:

=

5
6 prepaid and addressed as listed below; and/or
7
Electronic Service through the Court’s electronie filing system. and/or
8
9 [ Facsirnile—By facsimile transraission pursuant fo EDCR 726 to the [acsimile
10 mumber(s) shown below and in the confirmation sheet filed herewith. Consent to service

under NRCP 5(b)2)D) shall be assumed unless an objection to service by facsimile
li transmission is made in writing and sent to the sender via facsimile within 24 hours of
receipt of this Certificate of Service; and/or

12
[T Flegtronic Delivery—Pursuant to party stipulation, such was sent to the e-mail
13 address as follows:
124
e Kevin C. Powers, Esq. Adam Panl Laxalt, Esq.
15 J. Draniel Yu, Esq. Attorney General
Legislative Counscl Bureau, Legal Div. (regory Zunine, Esq.
18 kpowersilch statenv.us Chief Deputy Atiorney General jemm
e Dan Yuiich siate nv.us Linda Anderson, Esq. i
E Arrorneys for Defendant: Deputy Attorney General
5‘; . 2y 18 Legislature of the Stafe of Nevada ()‘fﬁce: of the Attorney General
Ey s 15 GZuninoliag ey
SR ; LAndesenagny. 8oy
%; 583 4 Attornevs for Defendant:
£ ; g\“; Depariment of Health and Human Services
?: §§ E’i 21 State of Nevada and Governor Sandoval

/s/ Kelli Wightman
An employes of HAFTERLAW

CREE BPPEAYL STATEMENT - 8 i
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Elestronically Fied

WEOY (o5 i 1o S
BRENDA L BRDOES, Legislative Counsed 0210572016 11:42:54 AWM
Nevads Rar Mo, 3644 '

KEVIN €. POWERS, Chisf Litigation Counsel
Nevada Bar No. 8781

LEsistATvE Qounset Bursay, Leoar Davision LLERK OF THE COURT
401 5, Carson Street

Carson City, NV 89701

Yelb: (T75) 684-8830; Fax: (775) 684-6781

F-mail: kpowers @leh.state.nv.eg

Aztornevs for Defendont Legislaiure of the Swte of Nevada

DISTRICT COURY
CLARK COUNTY, NEVADA

JORN DOE, on his own behalf and on behalf of 2
chass of those simitarly siuated,

Plaintifi, Case No, ACI5-T23685.C
' Pept. No. XXXU
WE.

STATE OF NEVADA ex el THE
LEGISLATURE OF THE 7Thh SESSION OF THE
STATE OF MEVADA, STATE OF NEVALA
DEPARTMENT OF HEALTH AND HIIMAN
SERVICES; THE HONCRARBLE 8RIAN
SANDIOVAL, in his offivial capacity as Governor
of the State of Nevada; DOBER 1100, inchusive; and
BOE CORPORATIONS 1-100, inclusive,

Defendanis.,

NOTICE OF ENTRY OF ORDER AMD JUDGMENT
PLEASE TAKE NOTICE that on the ___Sth __ day of February, 2016, the Court in the above-
titled action entered an Order and Judgment in which fing judgoent .was\a ertered in favor of all
Defendants on all #ause:.g of action and claims for relief alleged in Plaintiff’s second amended complaiut,
A copy of the Order and Judgment Is attached hereto as Hxhibit A,
i

£

i

1.

JOINT APPENDIX DOE_552




iss

ia
17
18
19
20

21

) ai

A

24

DATED:  This _ Sih  day of Febuary, 2016,
Respectfully submitied,

BRENDA I ERDOES
Legistative Connsel

By fo Kevin L, Fowers
KEVIN €. POWERS, Chief Litigation Counsel, Nevada Bar No, 78]
LEGISLATIVE Coungnn BUrBaly, LEGAL DIVISION
401 8. Carson Siwest, Carson Ciyy, NV 88701
Tel: (775) 684-6830; Fax: (773) 684-6761; B-muik kpowers@leh stale pvus
Attenevs for Defendan Legishaure

CERTIFICATE OF SERVICE

! hereby cortify that 1 am an e:mgiﬁyeﬁ of the Mevada Legislative Counsel Burean, Legal Division,
and that on the _ Sth day of Febnuary, 2016, pursuant to NRCP 5(b), the Nevada Electronic Filing
Rujes, the Bighth Judicial District Court Ruoles and the parties’ stipulation and consent 10 service by
clectronic means, 1 served a true and comrect copy of the foregoing Notice of Eniry of Chder and
Judgment, by elecironic means Drough the Bighth Jadickl Distdet Cowrt's clectronie filing system, on

the following persons whe are registered osers on the elecironic service Liw for this case:

JACOR L. HAFTER, ESQ. ADaM PAUL LAXALT, ESD.
HarmrLaw Attorney General
6851 W. Charlesion Blwl, LENDA € ANDERSON, BESQ
Lin Vegas, NV 89117 Chief Deputy Astomiey Genens)
el @hatierlaw . com OFFICE OF THE ATTORNEY GENERAL
keHi @ hafterlaw com 335 B, Washingion Ave. St 35080
Atterney for Flabuiff Las Vegas, NV 8910t

landerson @ ag v a0y

GREGORY L, ZUNING, ESQ.

Chief Deputy Atiomey Generad

ORFICE OF TRE ATTonNny GENERAL

O N, Carson SU

Carson City, NV 8070

gruninoe@ag ny.oov

Anorneys for Defendanis State of Nevads,
Diepartment of Health and Buman Services
and Goverrer Sandoval

faf Kevin C. Powers
An Employee of the Legislative Counsel Burean
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Elsctronically Fiied
SEH52016 06:58:32 AM

ORDR N
CLERK OF THE COURT
BISTRICT COURT
CLARK COUNTY . NEVADA
JOMN DOE, on his own bebialf and on behalf of &
class of those similarly situated,
Plaintify, Case No. A-ISTIHS-C

Dept. Mo XXXH
Vi,

STATE OF NEVADA ex rel. THE :
LEGISLATURE OF THE Thnh SESRION OF THE | ORDER aND JUDGMENT
STATE OF NEVADA; STATE OF NEVADA
DEPARTHMENT OF HEALTH AND HUMAN
SERVICES; THE HONORABLE BRIAN
SANDOVAL, in his official capacity as Governor
of the Siate of Nevada; DOES 1-100, inclusive; and
ROE CORPORATIONS 1100, inclusive,

Pefendants,

This case invelves severad claims under federsl and state law re&iiag 1 the validity and operation
of the provisions of Nevada's medical marijuana laws which establish the medical marijuana registration
program and prescribe procedures and fees to apply for and obtain a registration card for purposes of
using medical marjums as suthorized by Article 4, Sectlon 38 of the Nevada Constitution snd NRS
Chapter 453A. For the reasons explsined herein, the Court concludes that the medical marijuana
registration prograw does not violsie the Due Process and Equsl Prowetion Clauses of the Fourteenth
Amendment or the Selfilncrimination Clause of the Fifth Amendment jo the United Stwies Constitution,

The Court alse concludes that Flaintiff cannot recover on s state-daw tont clebms.

i
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In vesching #s conclusions, the Coun sympathizes with PlaintiiT and other patients whe have a
choice to make regarding whether 1o diselose thelr identities in order to participate in the registration
program and whether 1o undergo the steﬁs necessary io apply for end obigin a registration card.
Mevertheless, the judicial branch may not find the registration program unconstitutional “simply because
f1s] mighi question the wisdom or necessity of the provision under seruting.” Teclwow v. City Council of
N Les Vegas, 105 Nev. 330, 333 (1989, Indesd, it is well established that “an sct should not be
declared void becagse there nigy be s difference of opinion as w iz wisdom.” Damus v. Clark Tty 93
MNev, 312, 1B (1977

Consequently, the Cowrt may not judge the wisdom or necessity of the registration program
bersuse the Cowt is not the policy maker. That constitutional function is assigned w the people’s
elecied representatives in the Legislatwe, The Cowrt's constituiional finction is 1o determine whether
the policy determinations made by the Legisiatore in the lows governing the reglstration program resall
in any of the comstiwiional viclations alleged in Plalatiff's complaint.  Having found po such
constitutionsd violations, the Court's judicial review is ot an end, and the Court may net judge the
wisdom or necessity of the registration program because “matters of policy or s:énv&nimce or right or
justice or hardship or questions of whether the legislation is good or bed are solely matters for
cotsideration of the legisiatore and not of the courts.™ King v. Bd of Regenrs, 65 Nev. 5333, 542 (1948).
Theeefore, given the Couwrt’s order snd judgment in this case, the best avenue of redress is through the

Legisiatere, not the courts.

&, Partics sod claims.
On August 13, 2018, Plaiouff John Doe filed 2 class action complaing, on his own bebalf and on
bebatl of 2 clasgs of those similarly situsted, against Defendants State of Nevada ex rol. the Legisiature of

the State of Nevada (Legistature), the Departmens of Health and Human Services (Department) and the

S
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16 |

Honorable Brisn Sandoval in his officiel capucity as Governor of the Siate of Nevada {Governos). On
August 26, 2013, Plaimifl filed a first amended class action complaing pursuant (o NRCP 15{a), snd on
September 21, 2018, PlainthiT fled a second amended class action complaim pursuant 1 & stipulation
and order approved by the Court on September 23, 2015, In his second amended complaint, Plaintff
alleges state-law ton claims, federal constitutions! claims and a state constitutional clsim relating 1o the
validity and operation of the provisions of Nevadw's medical marijuana laws which establish the
registration program and prescribe procedures and fees 1o apply for and obtain 8 registeation card,

Plaintiff states that he brought this action under the pssudonym “John Doe” to protect his identity

s 10 the sensitivity of the ssues, (Compl p2 5.1 Plainti¥ alleges that he is o resident of the City of |

Las Vegas and Clark County, Nevads, that he is 8 42-year-old male who has a histery of severs migraine
henctaches and associmted side effects, such as photophobis and nausen, and thay he has tried all the
waditonal medics! tremtments for his migraines butl those treatments do not resolve the severe nauwses
and other sssocimted side effects of the migraines. {(Compl. 991, 1115} Plaintifl alleges that his
physician has recommended that he use medics! marijuana to treat his migeaines and associated side
effects, that Plaintiff bas used medical mariivans 1o treat hs migraines and associated side effects and
that medical marijusne has been effegtive in revolving his migraines and associnted side effects when oo
other drug has been efficacious. {Compl. 1% 16-18)

Plaintiff alleges that he applied for his registration card from the Depanment, that he paid vavious
fees to roceive his registration card, that he was issued & registration card that expired one year after its
isawance and thel ke renswed his registeation card, {Compl, 38 32, 24-26.) Plaintif¥ alleges that when he

applicd for his registmtion card, there were dozens of applications submitted to the Depaviment from

compenics that sought 1o operate madical marijuang ﬁispez&s&r%es throughout the Blate but that Flainaff

has not been able 10 access or use medical marfjuena, despite baving Ws registration card, because no

' Al parentheticat itations are to the Second Amended Complaint,

3
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dispensarics have opened in Southern Mevada, (Compl. 7§23, 27-28.) Plaintiff alleges that, despite the
lack of agvess to medical mariivana in Southern Nevada, the Depariment repeatedly took his money and,

in return, issued him multiple registration cards. (Compl. 29

in his first claim for velief, Plainti{Y brings a sistc-daw font claire against the Department Ror fraud

alleging that the Department frandulently fnduced Plaintiff 1o apply and pay fees for the registration
cards which were useless in facilitating aceess 1o medical marijuany because the Department knew or
should have koown that no dispensaries would be open In Sowthern Nevada within the one-yesr period
covered by the rogistration cards, {Compl, 99 39-51.) In his second claim for relief, Plaintil brings »
state-dmw tort claim against the Department for unjust envichment alleging that he never obtained any
benefiy from the regisivation cards beeause the Department never Heensed any dispensaries during the
period that the registration cards were valid and that the Department unjustly acoepted and retained his
fees for the registration cards, (Compl. 1 38-62.)

In his third and fourth claims for relief, Plaintil brings foders! constitutional claims under the
foderal civil rights statute, 42 US.C. § 1983, against all Defendants under the Due Process Clause and
Egual Protection Clanse of the Fowteenth Amendment, PBainii.ﬁ' alleges that because "fajecess w
heattheare and, more specifically, medical treatments recommended by a physician are deeply rooted in
America’s history and tradition,” the Dug Process Clause recognives apd protecis a substantive and
fundamentst right 16 aceess heshtheare recommended by a physician. (Compl. § 6‘%?9.}. Plaintiff
alleges that the regisiry and associated application process and fees impose an m&wwé&wy, undus and
unreéasonable burden and barrier on the exercise of a person’s fundamental right to svcess healtheare
recommended by a physician in violation of the Eqﬁai Protection Clause becsuse the registy and
associated application protess and fees apply enly to persons who seek to use medical marijuana for
ther medica! condition hut do not appky .simﬁaﬁy situated persons who seek 1o use any other medical

wreatment for the seme medice! condition, {Compl. §Y 30-101)

e
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In his Ofth claim for relief, Plainsiff brings a federal constitwiionad claim under the fodersl civil
rights statute, 42 U.S.C. § 1983, against 81! Deferdants under the Self-hucrimination Clavse of the Fifth
Amendment, Plaintiff alleges that persons who repister with the State under the medical marijwum laws
are compelied by state law to admit thet they intend to use medical marijuana and that by making such
an admission, they are compelled o incriminaie themselves in violation of the privilege agalnst self-
incrimination protecied by the Filth Amendment because they are admitting that they are engaging in
acts illegal under federal law., {Compl. T 104-118}

Finally, in his sixth claim for reliel, PlaintiiY brings 2 state constitutional claim against the
Legislature and the Governor alleging that the fees paid for the registration cards violate the Uniform
and Equal Tax Cleuse of Asticle 10, Section K1) of the Nevada Constitution, which requires the
Legistaturg to provide for “a uniform and equal me of assessment and taxation.”  PlaintifY alleges that
the fees paid for the registration cards impose 2 de facto tax upon persons whe seek fo use medical
marijuang for their medical condition and that such 2 tax is pon-uniform and unequal in dis offect in
violation of the Uniform and Bqual Tax Clause becanse the fees apply only to persons who seek © we
medical marijuana for their medical condition but do net apply to similarly sivated persons who seek to
wse any other medical treatment for the same medical condition.” {Compl. §§ 116-117)

B.  Bispositive motions.

Pursuant to the stipulation and order approved by the Court on sepiemﬁer 23, 24015, the partics
established # schedule for filing and bricfing dispositive motions, The parties also agreed that if any

party filed a dispositive motion, no motion for class certification would be filed prrsuant 1o NRCP 23(c)

? In his oppesition 1o the Legishaure's motion for summary judgment, Plaintiff conceded that the
Uniform and Bgual Tax Clause applies only to property taxes, and Plaistiff tequesied to strike that
claim frows bis second amendad complaint, (P18 Opp’n & Counter-Mot. for Summ. Judgm’t at 47}
At the hearing, Plaimiff conceded to dismissal of the elaim. The Count finds dismissal is approprinte.
Therefore, the Court dismisses Plaintiff's shub claim for relief under the Uniform and Equal Tax
Clause and will not disoves it further,

e
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wntil the Court enters & wrilien order rosolving cach such disps)sitiva meotion® The parties filed and

bricfod the following dispositive motions: (1) Plaimtiff’s motion for partisl summary judgment under
_ P

NRCP $6 for judgment as & malier of low on hig §0tb claim for relief alleging vivlations of the Fifth

Amendrment privilege againgt selfinerimination ad Plainffs motion for 3 permaneat njunction based
on that claim; (3) Plaimifi™s counter-motion for summary judgment wnder NRCP 36 for judgment as a
matier of law on his third and fourth claims for relief alleging violations of due process and egual
protection under the Founeenth Amendment; (3)the Depariment's motion to dismiss under
NRCF 12BY3) for fatlure to state 2 clai upon whieh relief can be granted; ‘{t‘i) the Governor's motion
te disrniss under NROP 12(0)5) for fatlore o staie g claim upon which reliel can be granted; and (5) the
Legislature’s meotion for summary judgment under NRCP 58 for judgment a8 o matier of low on all
causes of action and claims for relief alleped in Plaiotiils complaint.

On December §, 2015, the Court held a bewing on the paﬁ&es’ dapositive motions, and the
following counse] appeared on behall of the parties at the hearing:  Jocob L. Hafter, Esq, of
HAFTERLAW, LLC, appeared on behalf of Plaimiff John Doe; Linds C. Andersen, Esg., Chief Deputy
Anpney General, appeared vn behalf of Defendant Suste of Nevads ex rel. the Department; Gregory L.

Zuning, Fsg., Chisf Deputy Anorey General, appeared on behalf of Defendant Siate of Nevads ex rel,

H the Covernor; and Kevin C. Powers, Bsg., Ohiel Litigation Counsel, Legisiative Counsel Burean, Legal

Diivision, sppearsd on behaif of Defendant State of Nevada ex rel. the Legislature.

¥t b well established that a distried cotrt suy rale on dispositive motions before & class certification
motion ia order “to protert both the parties and the court from needless and costly further Hiigation”
Wright v. Schock, T43 F.2d 541, 544 (9th Cir. 1984); Resslor v, Clay Crty, 375 8.W.3d 132, 137-38
(Mo, Ct. App. 2012) (“Since the Mimth Chreuit's decision in Svhoek, numerous other federal courts
have held simitarly, or have implicitly agreed with the sule of allowing dispositive procesdings as o
individual elatms prior io deteomination of certification.”k Christensen » Rlewit-Murdock fnv. Carp.,
815 F24 206, 214 {&d Cir. 1987} (holding thas it is within a district court’s discretion fo reserve
decision on a cless certification mation pending disposition of & motion (o dismiss),

oo
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In their dispositive motions, the parties bave presented the Count with both motions o dismiss
under NROP 12(bY3) end motions for summary judgment ander NRCP 36, As a penersl ele, the
standards for deciding motions to diswiss under NECP 12(b)(S) are different from the standards for
deciding motions for susunary judgment under NRCOP 360 See Wiherow v Site B4 of Parole
Comm s, 123 Nev, 3035, 307-08 (2007} However, when a district court reviews a mution 1o dinniss
uinder NROP 13{b)3) and “matters outside the ploadingls] are presented to and not exchuled by the
court, the motion shall be treated o5 one for summary judgment and disposed of os provided in Rule 56.7
NRCP 12(b}). In other words, “when the court considers matters outside the pleadings, the cowrt must
treat the motion as one for summary judgment.” Bitherow, 123 Nev, 91 307,

In this case, Plainiifl presented matters outside the pleadings by sttaching 2 copy of the Nevads
Division of Public and Behavioral Health Medical Marijuans Cardholder Application Packet
{application packet} as an exhibil o his motoms for summary judgment and his oppositions 1o the
motions 1o dismiss. No pany objecied to the Court considering the applicsion packet in reviewing the
motions 10 dismiss.  Therefore, because matlers owlside the pleadings were presented 10 and not
excluded by the Cowt in veviewing the motions 1o dismiss, the Cowrt roust treat the motions 1o diseiss
as motions for summary judgment. Fitherow, 123 Nev, at 307-08.

Accordingly, having vonsidered the pleedings, &wme:r&ts and exbibits in this case and having

received the arguments of counsel for the parties, the Court rules on the dispositive motions as follows:

{13 the Court denies Plaintifls motion for partial sunsmary judgment, motion for permanent injunction

and counter-motion for summary jndgment; {2) the Court grants the Depaniment’s motion to digmiss
which is being trealed as 2 motion for susumary Judgment; (3} the Court grants the Governor's motion fo
disizs which is being teated a8 & motion for summary judgment; and {4)the Court grants the
Legislature's motion for summary judgmemn. Having considered all causes of action and claims for

relief alleged in Plaintiffs second amended complaint op the parties” dispositive motions, the Cont

T
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sonciudes that all Defondants are entitied to judgment as & matter of law on all such causes of action and
claims for relief, and the Court enters final judgment in favor of all Defendants. Because the Count
enters final judpment in favor of all Defendans, the issue of class certification is moot, and the Cowrt is
sot requited to determine whether this action can be maintained as a class action under NRCPF 23(c).
Based on the Cowt's resolution of the dispositive motions, the Cowrt eniers the following findings of
fact, conclusions of law and order and judgment pursaant to NRUP 52, 56 and 5%

A, History and gverview of Nevada®s medical marijusns laws,

In 2000, Nevada's voters approvad a constitutional initiative adding Article 4, Section 38 1 the
Nevads Constitution which directs the Legislsture to provide by law for the use of medical marfjuana
recommmended by a physician for the treatment and alleviation of sertain chronie or debilitating medical
conditons, In full, Anticle 4, Section 38 provides:

1. The legistature shall provide by faw for:

{a} The use by a patient, upon the advies of his physician, of s plant of the genus Cannebis for
the treatment or allevistion of cancer, glavcoms, aoguired unmumodeficiency syadrome; severe,
persistent nsuses of cachexin resubling from these or other chaonie or debilitating medical
vonditions; eplicpsy and other disorders charscterized by seizure; multiple sclorosis and ather
disonders characterized by muscular spasticity; or other conditions approved pursuast 10 law for
stich treatment,

{b} Restriction of the medical v of Gie playt by 2 minor o wquire disgnosis and vwritten
swhorization by a physician, parental consent, and parental control of the acquisidon and use of
the plant,

{£) Protection of the plant and propeny related to its we fom forfeiture except upon
conviction or plea of guily or nolo contendere for possession or use not muthorized by or pursuant
10 this section,

(8} A registry of patients, and thelr attendants, who are suthorizad 1o use the plant for g
medical purpose, to which law enforeement offieers may resort 10 verify 2 claim of suthorieation
and which is otherwise confidential.

{¢) Authorization of appropriate methods for supply of the plant to patients awthorized to use it

2. This section does not

f23 Authorize the use or possession of the plant for a purpese other than medical or use for o
medival purpose in public,

(b Require reimbursement by an insurgr for medical use of the plant or sccommodation of
medical use in a place of employment.

wBn
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According to thy ballot materials presemed o the voters, “[ilhe inftiative is an piismp 1© balance
the needs of pationts with the concerns of sociely shout mavijuans use” State of Nevada Bollos
Cuestions 2000, Question No. 9 (Nev, Sec'y of Siate}.  As part of that balance, the volers were told that
“fal confidential registry of awthorized users shall be vreated and available to law enforcement agencies
to verify a cluim of smbhorization,” and that with such “sefeguards included to profect the concerns of
seciety, this proposal can make 2 dii‘i‘&wn&g in the lives of thousands of persons sulfering from these
surious Boesses.” i

Considering the plain language of the initiative in conjunction with the information provided
the voters, the Cowst finds thet the drafters and volers intended for the regisiry 10 opermie 85 2 comeal
componant of the initigtive beeause when they suthorbeed s patient’s uge of medical maruang upon the
recommendation of a physician, they alsp made the use of medical marijuans expressly sabjoct to the
inttiative’s provisions regarding the patiend registry.  Furthermore, under well-gsigblished rules of
constimtional construction, the constituiional provisions regerding the patient’s right 10 use modical
manjnans siand on equal footing with the constitutional provisions reparding the patient registry, and
none of the constifutional provisions lake precedence over nor exist independently of the other
constinutional provisions. See Nevadans Jor Nev v Beers, 122 New, 930, 944 {20063, Rather, cach

constinstional provision of the inftiative must be reud together ag & whole, so a8 to give effect 1o and

| harmonize each provision in parf mareria oF in conjunciion with each other provision. Nevadans for

Nev, 132 Nev. ai 844 (*The Nevada Constitution should be read ws a whols, so a3 to give effect 1o and
hurmonize cach provision") Stote of Nev. Employees 4ss'n v, Lan, 110 Nev, 715, 718 {1994} {sinting
that when interpreting constitutional provisions "I is necessary 10 use canuns of construction, and to

give effect 1o all controliing legal provision[s] &n par! mareria).

Reading the constitutional provisions of the inftistive together as a whole, the Court finds that the

indtiative was aot intended to oreate an unconditional or absolute right to use medical marijvena upon the

.
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recommendation of » physiclan,  To the contrary, the Coun finds tha the initlative was drafied 10
irapose conditions and restrictions on the use of medical martjuane recommended by a2 physician in
order o safeguard the converns of sociely abowt mariiuang use. To this end, the initiative expressly
directs the Legislature to provide by law for: (1) "{a] repistry of patients, and their attendants, who are
authorized to use the plant for 8 medical purpose, fo which law enforcement officers may resort to verify
# claim of suthorization and whith is othorwise confidential™, and (2} “{ajuthorization of appropriate
methods for supply of the plant 1o patients authorized 1o wee B Nev. Conat. snt. 4, § 38(1). Thus, the
Court finds that akbough the initiative directs the Legisiature to provide by law for the use of medical
marjusne recoromended by ¥ physician, it invests the Legisleture with the power to delermine, 28 a
matter of public policy, the appropriste methods lo fmplement and carry out the conditions and
sestrictions on the use of medical manjuana suthorized by the inltistive.

In 2001, the Legielature exercised it power under the inftiative by passing AB. 453 which
establizshed Nevada's laws, codified in NRS Chapter 4534, regulating the rusf,: of medical marijoans.
ABA5Y, 2001 Nev, St ch, 582, §8 2-33, a1 3083-66. As required by the inftiative, the Legisiature
created & registry of putients, and their attendarus, who are avthorized to use medical marijuans and
sstablished procedures for & person 10 spply for a registeation card that identifics the person as exempt
from state prosevuion for engeging in the medical use of mariuang in secordance wath low, id

The Legislature modeled Nevada's faws governing the registration program on the Oregon
Medical Martjuans Act of 1999 (Uregon Ant). Hearing on 4B 453 before Assembly Comm, on
Judiciary, Tist Leg, (Nev. Apr. 1, 3001). Bince the Oregon Act’s enactment in 1999, it has authorized
only persons holding a valid registration card (o use medical marijuaga. See 1999 Or. Laws, ch. 4, §4 &
ch. B28, 82 (enacting Or. Rev. 8at. § 475.308); Emerald Sweel Fabricaters v Bureat of Labor &
ey, 230 P34 518, 319 (Or 2010} ("The Ovegon Medical Marijuana Act suthorizes persons holding a

registry identification card 1o use marijuana for modical purposes.”™}.

S
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During hearings i!l. the Nevada Assembly on AB. 453, the bill's primary sponsor,
Assenbdywoman Glunchipliang, testified that “{tlhe Orepon wmodel would be adopled regarding
registered cardholders being allowed 10 have s certain number of plants and quantity of useabls
marijuena,” and that *{Floliowing the Oregon model was g good choise” Hearing on 4.8 453 before
Asvembly Comm. on Judiciary, 71wt Leg. (Mev, Apr. 12, 2001). She slso wstified that the registration
program “mgintained the safery and integrity of the measure the {voters] signed.” Hearing on 4.8 433
before Assembly Comm. on Judiciary, Tist Leg. (Nev. Apr. 10, 2001} Before the bill was passed by the
Assemibly, Ms. Glunchighiani stated w0 the body that *1 think the public knew very well what they voting
on and recognized that under extreme medival conditions, they supportad the issue of s megistry card and
allowing an individual to have secess to this.” Assemdly Dally Jowrnal, Tist Leg., at 41 (Nev. May 23,
2681). During bearings in the Movada Senate, Ms. (iunchiglionl emphasized that “only those who are
repistered are elipible for the program”™ Hearing on 4B 453 byjore Sen. Comm. on Human Res. &
Faeilivies, 718 Leg. (Nev. June 3, 2001).

When the Legislsture passed AR 453, it eaplained in the preamble that B intended for the Bl 1o
“carry out the will of the people of this state and lo regudsate the health, medical practices and wedl-being
of those people In a manner thet respects thelr personad decisions concemning the rehef of suffering
through the modical use of marjjuana.” AB 433, 2001 Nev. Swt., ch. 392, preamble, mt 3051,
However, the Legisiature also explained that it wag enacting the registration program because “[mjany
residents of this state have suffersd the negative consequences of abuse of and addiction 1o marijuans,
and it is imporiant for the fegistature to enswre that the program established for the distribution snd
medical use of marjuana is designed i such & manner g5 not o harm the residents of this siate by
contributing to the general sbuse of and sddiction 1 marijnene.” M Thus, ke the draflers of the
initiative, the Lepistature inlended for AB. 453 o balance the needs of patients with the concerns of

society ahout marijusne use. Te achisve that balance, the Lopisiature made » patient’s use of medical

11-
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marjjuam expressly subject to the medical marljuans lews regulnting a patient’s patticipation in the
registeation program. A.B. 433, 2001 Nev, Stat,, cb. 592, §§ 2-33, at 3033-66.

As enacted in 2001, the medical mariiue laws provided that holders of valid registration cards
were not allowed 1o possess, deliver or produee, at any one vme, more than: (1) one ounce of usable

marijuars; (2) ties mature marijuans plants; and (3) four mmsture marjusna plaats. AB. 453, 2001

Nev, Stal. ch. 392, §17, at 3085-56 {enacting NRS 433A4.200). Al the time, the Department of

Agriculture was charged with administering sad enforcing the laws governing the regisiry and
registration cards, J §19, at 3056-37 (enscting NRS 453A.210)  Howeva, the Department of
Agriculiure was not authorized by AB, 453 to impose fees to varry out the registration program.

In 2003, the Legislature authorized the Department of Agricultor 1o impose fees 1o defiay the
costs of servicing the registention program, but the Legidature capped the fees at 550 for obtaining an
application for a regisiration card and $150 for pronessing and issuing a registration card. 2003 Nev.
Stat, ch. 281, § 8, at 143433 (amending NRS 453A.740). When the Legisisturs aﬂlhaﬁzed the fees In

2603, she Acting Director of the Depaniment of Agriculture, Don Henderson, wstified regarding the need

| for the fees 1o defray the costs of servicing the registration program:

My, Henderson explained that during the 2001 session the Legistature had Implemented the
Nevada Medical Marijuang Program withowt fee suthority, The Department of Agrionlre
had token directiva fom the Legistawre and started the program in October 2001
M, Henderson stated it had been a successtil program with approximately 300 participants.
After one and a half years in the prograny, the Department had discovered s number of issues
thay needed revising. The program alse generated an expense o the Beporiment.

I AR, 503 some techajexl smendments had been proposed @ the bill ... AB. 303 had
passed through Commitiee, appeased © be doing well, snd then died on the Floor.
Mr. Henderson requested that if there was sn intevest, there were three key provisions in
AR. 503 that the Commitiee might add o AB. 130, .. Section 12 of 4.8 303 would
gstabiish the Jer auwhority for the Department of Agriculiure i recover sdminisirarive cosls
Jor this program.

Mr, Henderson commented that the Department could probably handle the technics! issues
involved with the Mediva! Mariiuans Frogram; however, the Department would be unable 1o
continge o service the program If fee authority was net granied,

12
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Fearing on A.B. 130 bgfore Assembly Comm. on Waps & Means, 720 Leg. {Nev. May 12, 2003)
{emphasis added).

in 2009, the Legislatore transferred sdministration and enforcement of the registration program to
the Health Division of the Department of Health and Human Services. 2009 Nev. Stat., oh. 170, at 817
2. The Administrator of the Division is the stete officer who iy charged with adminisiering and
enforcing the Jaws governing the regiswation program, sebject to the sdministrative supervision of the
Ditector of the Department. NRS 232330, NRE 232340, NRS453A210; NRS 4534738,
NRE453A.740. In 2013, the Legislature changed the néma of the Health Divigion fo the Dhvision of
Public and Behavioral Heslth (Division), 2013 Nev. Star, b 489, §127, &t 3062 (amending
NRS 453A.090),

Also i 2013, the Legislensee substantially revised the medical marijuans laws, 2013 Nev. S,
ol $47, at 3700-26, Under the 2013 revisions, the Legisiature authovized the operation of medical
marijueana dispensaries that must register with the Division to sell or dispense medical martjuana to
holders of valid registration cards. /4 §§ 3-23, at 3700-24. The Legislature also movided thet helders
of valid vegistration cards are not allowerd to possess, defiver or produce, ot asy one tme, wore than:
{1) two and one-half sunces of usable marijuana in any one 14-day periad; (2) twelve marijuana plants,
irgspective of whether the marfjuana plants are mature oy immetwe sad 3) ¢ maximom allowable
quamtity of edible marijuans products and marijuana-infused products as established by regulation of the
Division. I § 22, at 371617 (mmending NRS 453A200). 1n addivion, the Legislature provided that
afler & wmedical mosijuana dispeosary opens in the county of residence of the helder of & valid
registeation cand, the holder or his or her primary caregiver are not suthorized to culdvate, grow ot
produce marijuana unless one of the following exceptions apply:

{1} The holder or hs or her primary caregiver was cultivating, growing or praducing
mariivana in aceordance with MRS Chapter 433A on or before July 1, 2013,

{2} All the medical mariiuana dispensaries in the county of residence of the holder or his
or her primary caregiver close or are unable o supply the quantity or strain of marijusna

43

JOINT APPENDIX DOE_567




2t
¥z
23
24

npcessary for the medical use of the patient 1o treat his or her specific medical condition;
{3) Becawse of Hiness or lack of transportation, the holder and his or her primary
caregiver are unable reasonably to travel 10 a medical marijuang dispensary, or
{9 No medical marijuana dispensary was operating within 25 miles of the residence of

the holder al the time he or she first applied for his or her registration card.
id § 22, at 371617 {amonding NRE 4334200,

In the 2813 revisions, the Legislatur aais; reduced the maximun fees chargeable by the Divigion
to 525 for obaining an applieation for a registrmion card and $73 for provessing and issuing a
registration card. A § 24, a1 3725 {amending NRS 4534, 740). By vegulation, the Administrator of the
Division hus set the fees at the meximum amonnts allowed by law. NAT 453A,140.°

In 2613, the Legislature ennewsd further revisions %a the medicel marijuans laws that beecame
effective before Plaintiff ftled his original complaint on August 13, 3015, Sew 2015 Nev. S, ch. 401,
88 29.34, st 2264-60 (effective July 1, 20153 2015 Nev, Rat,, ch. 495, §§ 1-3, mt 2985-37 {eflective
June @, 30135, with cenaln exceptions not relevam here), 2015 Nev, Sm, ch, 506, §§ 1136, at 3091
3110 {effective July 1, 20131 As » general rule, when courts evaluate » facial constitutional claim, they
prdinarily review the facial validity of the challenged statute “as it now siands, not 43 it once did” Hall
v. Beals, 196 UR. 45, S8 (106%); Fusari v. Steinberg, 419 U.S-..B??, FB-R7 (1973 Princeton Univ. v
Schmid, 455 U.S. 100, 103 (1982). Consequemly, it is usually the curvent version of the challenged
statute thal is applivable to 8 faclal mnstituii.mai clatme. See, ez, Dejo ¥y Shawgivle of Lax Vegos v
Nev. Dept of Taxation, 130 Nev. Adv. Op. 73, 334 P3d 392, 39556 (2014) {reviewing the mowt

reeently amended version of the challenged statute in a facial constiutional elaim, including siatutory

amendments made sfier the complaint was filed). Therefors, because the 2013 version is the current

4 Al citations to the Division’s regulations eodified in NAC Chapter 4534 are to the version that
became effective on April 1, 2014, On December 18, 2015, the Division proposed amendments ta its
regulations. See Froposed Regulation of Div. of Pub. and Behov'l Heolth of Dept of Health and
Human Servs., LOB File No. R148-15 {Dec. 18, 2013). However, those proposed amendments will
not become effoctive until the Division completes the regulation-meking process preseribed by the
Mevads Administrative Procedure Act in NRS Chapter 233B. Therefors, those propused amendments
are not relevant to the Count’s disposition of this matter.
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version of the medical mariiusne laws and because the 2018 version was in effect when Mainiff filed
his original complaint, the Coust will apply the 2015 version of the medical marijuana lows when
reviewing Plaintifls facial constitmtional claims,’

To apply for a registration card vnder the medical marijuana laws, an applicant must pay a fog of
$25 1o obigin an spplication packet from the Division, NRS 453A740; NAC453A140(1). To
complets the application packet, the applicant reust provide centain identification, background and health
information and submit certain verifying documentation to the Division, including: {1)the name, |
address, welephone number, social seourity smmiaa:r. and date of birth of the applicant; {2) proof that the
applicant is 2 residens of Nevada, including, withowt Hmitation, & photocopy of a deiver’s license or
identification card issued by the Depariment of Motor Vehicles: (3) the name, address and 1efephone
nisnber of the applicant’s attending physician; {(§) 8 writien siatement signed by the applicant™s
attending physician stating that the applicant has been diagnosed with a chronic or debilitating medical
condition, the medical wee of marijuams may mitigate the symptoms or effeets of that condition and the
atiending physician has explained the possible risks md benefits of the medical use of mantjuany; (5} if
the applicant elects to designate o primary caregiver, the name, addeess, telephone number and social
seeurity number of the designated primary earegiver and n wrilien stutement signed by the applicant’s
attending physician approving of the designation of the primary caregiver; and {6} a written statement
signed by the applicant’s arending physiclan verifying that the attending physician was presented with
photographic identification of the applivent and any designated primary carsgiver and that the applicant
wid any designated primary caregiver are the persons named in the application. NRS 4534821002

NAC 453410013

* Under the 2015 version of the medical marijuana lows, there ave speeific provisions that apply only to
spplicants who are minors and to their custodial parents or legal guardisns, Because Plainti¥ is not a
minor and because Plaintiff does not allege that he is a custodisl parent or legal pusrdian of an
applicant who is & miner, the Court does ot need to discuss those specific provisions,
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in addition, the applicant must sign an acknowledgment form and a medical marijusng program
waiver and HabiMity release form that are prescribed by the Division, and the applicent must provide any
information required by the Department of Motor Vehicles which preperes and issues the registration
card if the application is approved by the Division. NRS453A240(1% NAC 453A.100(1);
NAC 453A.11001), |

The applicant alse must submit to the E)iviséen anyy information required by the Central Repository
for Neovada Reconds of Driming! History (Central Repository} 1o determine the criminal history of the
applicant and any designmied primary coregiver.  NRE433A210(4) NAC A53AT00(1-(2). The
Exvision must submit 2 copy of the application to the Contral Repository which must report e the
{ivision its findings a3 1o the criminal history of the spplicast and any designated primary caregiver
within 15 days after receiving & copy of the application. NRS 433A.21004); NAT 433A.100(2) The
Divigion may deny the application i the applicant and any designated primary caregiver has been
gonvicied of knowingly or intentionally selling a controlled substance. NRS 451A.2105).

The Division also ronst submit # copy of the applisation 10 the Staie Board of Medical Examiners,
if the atending physician is licensed to practice medicine under NRS Chapter 630, or the Siate Board of
Osieopathic Medicine, If the anending physician is licensed 1o practice osteopathic medicine under NRS
Chapter 633, NRS 453A.210(4). Within 15 days after recelving 2 copy of the application, the licensing
board voust repont o the Division its findings & o whether the attending physician is licensed 1o
practice medicine in this State and whether the attending physician i3 in good stending.
NRS 453A.210(4). The Division may deny the apphication if the attending physician is not licensed to
practice madicine in this State or {s not In good standing. NRS 45311;._.2 WIS

The Division alse may deny the application i (1) the applicant fails to provide the information
required to cstablish the applicant’s chromic or debilitating medical condition or dovument the

applicans’s consultation with an atending physicien regarding the medical use of marijuana in
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connection with thet condition; (2)the applicant fails to comply with reguiations adopied by the
Division: (3} the Division determings that the information provided by the applicant was falsified;
{4 the Division hes prohibited the applicent fom obiaining or using » registtation card under
NRS 4534 300(2) because the Divigion has determined thal the applicant has willfully violated a
provision of NRS Chapier 453A or any regulation adopted by the Division to carry oul that chapier; or
{5} the Division determines that the applicant or the applicant’s designated primary caregiver hashad o
registration card revoked pursuant to MRS 4534325, MRS 4034313}

I the Division approves the application, the applicant must pay a fee of $75 for the processing end
issuance of the registration cand. NRE 453A.740; NAC 4534.340€2)  The spplivant aiso must pay any
fee authorized by NRS 483.810 1o 483800, Inclusive, that is charged for the issumuee of an idemification
card by the Department of Motor Vehicles. NRS 453A.740; NAU 433A.110(1), The registration card js
valig for » period of 1 year, ad # may be renewad in accordance with the regalations adopted by the
Irivision and the payment of u fee of §75 for the precessing and fssuanee of the renewed registration
card and any for authorized by NRS 483 810 1o 483.890, inclusive, thet 5 charged for the issuance of an
idemificstion card by the Depanment of Motor Vehicles. NRE4SIA20(3) NRS453A.740;
NAL 4534, 110 1); NAC 453A,130; NAC 453A. 1402

Finally, the medical marfiusne laws require the Division to protect the confidentislity of

information, documents and communications provided 1o the Division by applicants and information

that is part of the registration program as follows:

1. Exvept as otherwise provided in this seotion, NRS 238.0115 and subsertion € of NRS
4334210, the Divigion shall not diseloge:
{8} The contents of any tool used by the Division to evaludte an applicant or ity affiliste.
(b} Any information, documents or communications provided to the Division by an
applicam or itz affiliate pursuant 1o the provisions of this chapter, without the prior wrinten
consent of the applicant or affiliate or pursuant to & fawful court arder afier timely notice of
the proceedings has been given to the applicant or affiliste,
{o} The name or any other dentifying information oft
{1} An stending physician; or
{2) A person who has apphied for or & whom the Division or its designee has jssued 8

17
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registry identificarion card or letter of approval,

we Except as otherwise provided in NES 239.01 15, the itoms of information described in this
subsection are confidentinl, not subject w subpocna or discovery and not subject fo
inspection by the general public.

2. Noiwithsisnding the provisions of subsection 1, the Division or its designee may
release the name and other identifying information of 8 person o whom the Division or its
designes has issued a registry idemification gard or letter of approval 1o

{8} Authorized employess of the Division or its designes as necessary to perform official
duties of the Division; and

(b Authorized empleyess of state and local law snforcement agencics, only s necessary
e verify that o person s the Jewld holder of a segistry identification card or letter of
approval issusd to him or her pursuant to NRS 453A.220 or 4534.250.

NRE 433A. 700 (20185 With this history and overview of Nevada’s medical merthuane laws in mind,
the Court will sddress each of Plaintiff's remaining clatos for relisfl

B. Standards of review,

As discussed provieusly, Plaintiff and the Legislature have filed motions for summary judgment,
and the Depavtreent and the Governor have filed mstions to dismiss whick the Court must trent a8

motions for swwmmary judgment under NRCP 12(b} because matiers owside the pleadings were

presented o and not excluded by the Cowt. Ser Witherow v. Stave Bd of Parole Comm'rs, 123 Nev,

308, 307-08 (2007 Therefore, the standards of review that npply to motions for summary judgment

govern the panies” dispositive motions. /&

A party is entitled fo summary judgment under NRCP $& when the sllepations in the pleadings
and evidence in the record “domonstrate that no gonuine issue of malerial fact exists, and the moving
party is entitled w judgment as a matter of law.” Wood v Safeway, 121 Nev. 724, 731 (2005}, The
purpose of pranting surmimusy judgment “is to avoid a needless trial when an appropriste showing is
made in advance that thers 15 no genuing issee of fact to be ied, and the movant is entiiled to judgment
as a matter of lnaw™ McDongld v. B.P. dlexander, 121 Nev, 812, 815 (2005} {quoting Coray v, Hom, 30

Nev. 19, 40-41 (1964)),

A porty is also entitled to summary judgment when the claims againgt the party are barred as a

~1 8~
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matter of Iaw by one or more alfirmative defenses, See Willlams v, Covonwood Cove Dev,, 96 Nev,
837, 860-41 (1980% An affirmative defease is a legal argument or assertion of fact that, if true, prohibhis
prosecution of the clsims against the party even if all allegations in the complaint are mue. Douglay
Disposal v Wee Howd, 123 Nev, 552, 5357538 (2007). Such affirmative defonses include the statute of
limitations and sovervign immunity, See NROF 8o), Bonlder Ciry v Bowlder Excovaring, 124 Nev,
748, 734-535 (200BY; Kellar v. Snowden, 87 Nev, 488, 491-92 (1971),

In addition, a3 = general wile, when the plaimtiff pleads clabms that & stste statute is
uncenstitutional, the plaintiff's claims present only issues of law which are matiers purely for the Count
o deecide and which may be decided on sumumary fudgment where no genvine issues of material fast
exist and the record is adequate for consideration of the constitutional issues presented. See Flamingo
Faradize Gaming v, Chanes, 123 Nev, 502, 306-0% {2009 (affirming district court’s summary judgment
regarding constingionalily of o gatete and sisting that “Qilhe determination of whether s sise{zste is
constittional is 2 question of law."); Colfing v Unfon Fed Sav. & Loan, 99 Nev. 284, 294-95 {198%)
¢tholding that 3 constitutional claim may be decided on sununary judgment where no genuine isspes of
material fact exist and the record s sdequate for consideration of the consiitutional issuss prosented}.

Finally, in roviewing the constitutionality of sistutes, the Court must presume the siatutes are

constintional, sd “{iln case of doubt, every possible presumpiion will be made in faver of the

constitutionality of a statute, and courts will interfere only when the Constitution is clearly viclated”
List v, Whisfer, 99 Nev. 133, 137 {1983} The presumption places a heavy burden on the challenger to

make "a clear showing that the statute is unconstitutional” Jd. at 138, As a vesult, the Court must sot

invalidate 2 statuie on constitutional grounds unless the statuie’s invalidity appears “beyond a reasonsble

doubt.” Cnudle v, Boswmer, 54 Nev, 77, 101 (1947, Stare ex ol Lewis v Dovon, § Nev. 399, 408 (1870)
(“{Elvery simiute is o be apheld, wnless plainly and withowt reasonable doubt in conflict with the

Constitation.™). Furihermore, it 13 2 fundamental rule of constitutional review that “the judiciary will oot

i
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declare an act void because it disagrees with the wisdom of the Legisiature.” Awhony v. Siate, 94 Nev,
337, 341 (1978). Thus, in reviewing the constitutionality of stetutes, the Cournt must not be concerned
with the wisdom or poliey of the statuies because “[oluestions relating to the policy, wisdom, and
expediency of the faw are for the people’s representatives in the legishiure assombled, and not for the :
couts 1o determine” Worthington v, Dise. Cr, 37 Nev. 212, 244 {1914},

. Federsl constitutional clatms for money damages.

In his third, founth and B8h claims for velief, PlamiidY asks for money damages on his foderal
constitutional claims wnder 42 V8.0 § 1983 {section 1983} against the Siate of Mevada ex el the
Lepislature, the Depariment and the Goversor acting in Ms official capacity. {Compl, 9 96, 102, 113)
The Court finds that Defendants wre entitled to judpgment as 2 matler of law on Plandifl's federal
constinutional elaims for money damages because the State snd its agencies and officials acting in thei
official capacities are absolutely immane from lability for money damages under section 1983,

To seck redross for an alleped violation of federal sonstitutions] rights, 2 plaimiff must bring an
action under the federn! oivil rights statutes codified in section 1983, Aepin v Sewta Clarg Volley
Tramsp. Apency, 261 F3d 912, 925 (%ith Oir, 2001) ("[A] litipant complaining of a violation of &
constituionst right does not have g direet couse of action under the United States Constitution but must
wtilize 43 LLS.C. $ 1883 A vivil rights action under seetion 1983 “must meet federal standards even

if brought in state courl™ Madera v Stote fndhes. fns. Sys., 114 Nev, 253, 239 (1998);, Wil v Mich,

| Dep s of Siate Police, 491 U 5. 58, 66 (1989),

The United Sisies Supreme Coust has held that staies and their officials scting in thekr offfcial
capacities are not “persons™ who are subjoct o suit under section 1983 and they may not be sued in siate
cowrts for meney damages under the federal civil rights sletutes. W3l 491 L8 o 62.71, Based on
Witl, the Nevada Supreme Court hes held that state ageacies and entites also are not “persons”™ who are

subject 1o sult under section 1983 and they likewise may not be sued in state courts for money damages

.
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undler the federal civil rights statstes. Cuzze v Uiive & Cwery. Coll Sys, 123 New, 598, 805 (2007
{The State of Nevada I8 not o ‘person” for § 1983 murposes, and respondenis are slate entities. Thus,
respondents cannot be sued under § 1983.7 {fomnotes omitted)); N New dss'n Infured Warkers v. Siave
Incuz. fms. Sys., M7 Nev. 108, 114-15 {1991} {"Because BHS is a staie sgency, appellanis’ cause of
action has failed w0 stafe 8 olaim under the federal ¢ivil rights si‘a‘iﬁtess apainst $1HE. The same must be
said for SIS’s officers and employess to the extent the cause of action seeks o impose Hability for
actions propeely altributable to their offieinl capneities.™).  Therefore, when & phintiffs complaing
allegas federal constitutional elaims under section 1983 and asks for money damages from the State and
its agencies and officials acting in their offivial capacities, “the complaint fails 1o state an actionable
claim.™ A Nev. dss'n Injrred Workers, 107 Mev. at 114

In his bricfing, Plaintiff conceded that Ee vannot seck money damages under section 1983 againg
the Mate, the Legisisture and the Governor acting ine bis officis! copacity, (PL7s Opp'n & CounterMot.
for Sumem, Judgm't at B {“Plaintifl is not seeking monetary damages from the Legisiature under these
elaims,”)y; (PL's Opp'n o Gov.s Mot. to Dismiss at 4 (“This case dogs not seek money from the
Governor].}'))  Nevertheless, Plabntdl arpocs that the Department te “amalogous 10 & municipality, not
the Smie, allowing {the Departmen] to be held Hable Ifor money damages} for purposes of § 19837
{PLs Opp'n & Counter-Muot. for Summ, Judgm't st 8) To support his argument, Plaintill contends that
the recovery of money demages against the Department would not affect the staie teasury because
“[wihile DHHS received funding from the Staie's geneval fund, no state funds are used to fund the
marijuana program within DHHS." /d

The Cowt finds that the Depertment is a0t analogous 1o & municipality.  Rather, based on the
Deparoment’s treamens under state Jaw, the Court finds that the Department s 2 state agency onder all
the factors considered by courts in civil rights action under section 1983, To determine whether an

entity is 8 stale apency for purposcs of a civil rights action, cowts first consider whether “2 judgment

3
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against the entity named 18 1 defendant would impact the state treasury.” Awsdin v, State Indws. fns. Sy,
239 F.2d 678, 678 (Bth Civ, 18991), If a court dotermines that o judgment againgt the entity wouold impad)

the state tensury, the entity is deemed & stale sgency as & matier of law, and 3 iy aheoluiely immune

- from Hability for money damagss under section 1983 as a matter of faw. I at 679 ("3 determination

11 that a judgement necessarily would have an impact on the state treasury would lead ineluctably © the

conciusion thet fthe entity} is a state agency. ™).
In addition, even i & judgment apalist the entity would not secessarily have an impact on the stele
treasury, the entity still may be deemed a state agency if the entity is trepted as o state agency under state

law, & In making this determination, courts eansider several factors, including: (1) the extent to which

the entity iy subject to governmental control and veview by the legislative and excoutive branches;

{2) the nature of the governmental powers dolegsied to the eatity, such @ the powers to conduct
administrative hearings and adivdications and o fssue regulations carrying the foree of tavwy (3} whether
the entily may sue or be sued on its own behalf or whether it must sue or be sued only in s official
capacity on behell of the State; and {4) whether the entity may hold property on i3 own behalf or
whether i must hold property only on behaif of the State, & at 678-79. When “evaluating the force of
these faviors in 2 particalar case, [counts] loek to miate law's treatment of the entity.” Id a1 678,

Based on the Departraent’s treatment wder state law, the Court finds that the Department is o slate
agency under all these factors, Fiest, the Court finds that a judgment against the Department would
tmpect the state tressury bevause the money collucted as foos under the medical martjuana registration

program is siate money thet i deposited in and drown from the state gvssury only pursuent o

| appropriations made by law. As extablished by state law, the state treasiry consists of all site money,

whether the money is deposited in the state general fund or another state fund. NRS 226,414
NREE 352.349; NRS 353321 NRS 353,320, Stawe law requires the Administrotor of the Division to

deposit all money collected as fees under the gistration program in the state treasury. NRS 353.250;

23
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NRS 353.253; NRS 433A,730. After the money s deposited in the state treasury, it is drawn from the
stte tregsuyy only pursuant © appmpriaiég:mx made by law 1o the Division 1o cary out the registration
prograen. NRE 453A.730; Nev. Const. art. 4, § 19 (“No money shall be drawn from the treasury but in
ponsequence of appropriations made by law."1? Thus, I PlaintiT recovered a judgment against the
Depariment for meney damapes under section 1983, the judgment would have an impact on the state
treasury because the fudgment would be recovernd from state money which is collected aé fees under the
program and which is deposited in and drawn fom the state teasury only pursusnt to sppropriations
made by law. For this reason alone, the Deperiment Is o state agency thal may not be sued for money
damages under section 1983,

Furthenmore, even assuming thet 8 judgment against the Department would not bave an impact on
the state treasary, the Depariment is still reated as o state agency under state Jaw. The Department is
created by NRS 232300, which is part of NRS Chapter 331, entitled “State Deparimenis,” and NRS
Titde 18, enthtied “Siate Exsoutive Department.” Thus, based on the codification of the Department’s
governing stainies in the provisions of NRS releting to the state excoutive iwanch, the Legislature
intended for the Department 1o function as a state agency of the execative branch, See Coast Hovels &
Casinos v, Nev. Siase Labor Commm, 117 Nev, £33, 84142 (2001} (*The title of 3 staute may be
considersd in defermining legisintive intent,”™) Stave ex rel Masie v, Moniere, 124 Nev. 873, 577 ok
{2008} (holding that the office of a district judge is a “state office” based on “several provisions in the
Mevada Revised Swuuutes {which] refer to ‘siate office’ in the title and mention “siate officer” in the et

when explaining the provision.™).

% Inv 2015, the Legislsture passed the Authorized Expenditures Act which suthorizes the Division
expend $2.080.29¢4 dwing Fiscal Your 2015-2016 and $2,580,802 during Fiscal Year 2016-2017 for
the “Marijuena Health Registry,” AB. 498, 2015 Nev. Stat, ch 484, § 1, ot 2859, Hearing on A8,
490 before Sen Comm, on Fin, T8th Leg. (Mev. June §, 3013) {"The Authorized Expenditores Act
provides authority to expend other monies not appropeiated from the Genersl Fund or Highway Fund.
Those other monies include federal funds, selffinded fee gensrating budget accounis and interagency
transfers,” {testimony of Mark Krmpotie, Senate Fiscal Analyst (enphasis added))).

23
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As @ state ageney of the executive branch, the Depariment is subject to extensive governmental
contred and review by the legisiative and exccutive branchies under Movada state law, For example, the
Department is subject to the State Persoung! Systeny in NRS Chapter 284, the State Purchasing Act in
MRS Chapter 333 and the Siate Budget Act in NRS Cha;sier 353, and the Depariment is also subjest fo
legistative reviews of iis budget and operations under NRS Chapter 218E and legislative audits of its
acpounts, funds and other records under NRS Chapter 218G The governmental powers delegated fo the
Depariment also indicate that the Legislatury intended for the Depanment o fmction as & slate sgency
of the executive branch because “[tlhe Departmont is the sole agoney responsible for administering the
provisions of law relating 10 its respective divisions.” NRS 232.300(3). Thus, the Department has been
charged with camrying out and enforving Jaws enncted by the Legishutwre, and o execwe s state
povenunental functions, the Depariment has been given state governmental powers such as the powers
e conduct mlminisirative hearings and sdjudications and to issue regulations carrying the force of Jaw.
See NRS 232.320; NRS Chapter 2338 (APAY, Comm n o Edhicy v Hardp, 125 Nev, 285, 298 & ».10
{2009} {""‘Unde} Article 8, Section 7 of the Mevada Constitution, the sxecutive branch is chorged with
parvying out and enforving the laws enacted by the Legislaure.™). Finally, the Depariment may not swe
or be sued on it own behalf, but 8 must sue or be sued only in Hs oflicid capscily on behall of the
Btate. Sew MRS 41.03]; NRE 228,110, MRS 228.140; MRS 228,170, And the Departmen does not hold
propenty on its own behalf, but such property is held only an behalf of the Staie under NRS Chapter 331,

Consequemly, based on the Department’s remtment under state law, the Count finds that the
Depariment s a sine agonoy that may oot be sued for money desages under section 1981
Arcordingly, the Court concludes that all Defendantz are amtited o judgment as a matier of law on
PlaimtiiTs fedors! constitutional claims for money damages bocsuse the State and its agencies and
officials seting in their official capacitics are shsolutely mmune from Hability for money damages under

seotion 1983,
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. Fédﬂf&% sonstitutional clatms for desloratory and injunctive relief,

In his third, fourth snd fifth claims for relief, Plaintiff asks for declaratory velief on his federdd
constitutions! claims under section 1983 sgainst the Sitate of Nevads ex rel dw Legistamre, the
Diopariment and the Governor scting in his officiel capacity, {Compl 9198880, 10182, 124133 I
his motion for partial summary judgment and motion for permanent injunction, Plaintiff also asks for
injunctive rebief on his Fifth Amendment federal constitutional claim under section 1983 aguinet the
same Defendants, (PL's Mot for Partial Summ. Judgm®t st 16-17.) The Court finds that Defendams are
entitled 1o judgment as & matter of law on Plaintiff's federal constitutional claims for declaratory rebief
and injunctive relel bocsuse PlaingfT has not sued the proper siale officisl, in this tese the
Administrator of the Division, who is charged by state faw with enforcing the medical marijuone faws
governing the registeation program.

As a preliminery matter, the Coun finds that Plaintifl cannot obtaio declarstory relief or injunctive

relief against the State and Hs agencies. in this case the Legislature and the Deparimeny, because the |

Siate and iy agencies wre not “persons”™ subject 10 a civil rights sction under section 1983, Aok »

Comm 'y of Dep't Corr. Servs, 448 F. Supp. 1123, 1135 (LDNY. 1978) {1t is well established that |

1state agencles are not “persons” for purposes of the Civil Rights Acts. This is true whether the refief

heing sought is injunciive and declarstory relief or damages.”™); i Duneslond Pres. Sec’y v B Depy
Nar. Res., 451 F. Supp. 2d 668, 671 {N.D. 1. 2008} (*[Tihere is no support for the proposition that
clsims for injunctive relief may be brought under § 1983 against sigle agencies.”). Therefore, the Count
conchudes that the Stae and the Legisiature and the Department ave entitled o indgment 83 2 matter of
law on Plaimils federa! constinnional clalms for declasatory reliel and Injunctive relief under
section 1983,

Platntiff contends that he sued the proper state official becsuse the Governor serves as the

organizational head of the Depaniment end hes ultimate responsibility for the Department’s

A
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administration of the registaiion program. (PL's Opp'n & Couster-Met. for Summ. Judgo't &t 6-7.}
Alermatively, Plaintifl asks for Jeave 1o amend his complaint to add the Director of the Department in
his official or personal capacity 28 & Defendant 1o the foderal cobstinmional claims.” (PL's Opp'n &
Coumer-Mot. for Summ. Judgm't at 7-8)

The Court finds that Plaintifl cannot oblain decheratory or mjunetive reliel against the Governor or
the Direrior under section 1983 becanse the Governor and the Director do not have a suficiently direct
sonpection under state fow with the enforverent of the medical marijuana laws, Tﬁe Court also denies
Plaingi Y leave to amend his complaint to substituie the Administraior of the Division as the proper siate
official nmder section 1983 because loave to amend should not be geanted when the proposed
amendment wounld be futile. Haforow, Ine. v Elghth Jud Dist. i, 129 Nev, Adv. Op. 42, 302 P.3d
1148, 1152 (2013}, as correcied {Aug. 14, 2013), A proposed amendment may be deemed forile if the
plaintiff seeks to amend the somplaint in order o plead an impermissible claim. Jd The Count finds
that allowing Plaintifl o amend his complaint to substitute the Administrator as the proper state official
under seation 1983 would be futlle because Pleiniff's feders!l constitutiona! claims de net gate a
permissible or actionable claim on their merits as » matter of law.

As 3 general role under Ex parte Yormg, 209 U8, 123, 155-87 (1908), 2 plaistifl may bring
federal constivorionst claims vader section 1983 msking for progpective declarstory or injunctive relief
againyl state officials acting in thelr official capacities to enjuin their enforcoment of allegedly

unconstitutional statutes. L4, Brimchk NAACP v. LA Unified Sch. Diw., 714 F.3d 946, %52-53 (9th Cir.

! Although Mainiff asks for leave 1o add the Direstor In his personal capecity, Plaintill cannot sue a
state official for declaratory or injunctive relief under section 1983 in his personal capacity bevause a
chaim for such squitable relief may be brought wnder section 1983 only against o slate official in his
official capacity. Heatfll v Gomeeles, 519 F. Supp. 24 13, 18 {D.D.C. 2007) (“there is no basis for
suing a govermment official for declarstory and injunctive relief in his or her individual or personal
capacity™); Pascarelia v. Swift Tramsp. Co., B43F. Supp. 2d 639, 647 n. 11 (D.NI. 2009 {“the proper
vehicle for seeking squitable refiel agaivst & government official involving that officer’s official duties
is an officinl capacity sult™),
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L983Y, N. Nev. dss'n Injured Workees v, Stgte Indus. Ins. Bys., 107 Nev. 108, 11518 (19913 Howsver,
a plaintiff cannel bring cledms under Ex parse Youmg for prospective declaratory or injunctive relief
sgainst state officials unless the staie_ofﬁ:iais hsve some direet conneetion ander stste law with the
enforcement of the challenged siatuies. Young, 208 ULS. at 157; Fins v. McGhee, 172 ULS, 516, $29.30
{1899}, L. 4. Bronch NAACF, 714 F.ld a 95351

The connection necesssry to trigger Ex porte Young “must be detormined under state law
iﬁﬁ;}ﬁﬁéiﬂg on whether and wder what eirgumstances a particudar defondant has @ consection with the
challenged swte law” Snceck v Bruzse, 153 Fid 984, 988 (9th Cir, 1998). The connestion “rmust be
fairly direct; 3 generaliznd {iu%ylm enforce state law or genorsl supervisory power over the persons
responsible for enforing the challenged provision will not subjest an official to seit.” L4 Cewmy Bor
Ass'ny. Eu, 979 F2d 657, 704 (9th Cir, 1992). For example, when staie law makes enforcement of the
challenged statvies the responsibility of state officialy other than the Governor, neither the (overnor™s
general executive power 1o see that the laws sre faithfully executed, nor the Govemor's genoral
executive power 10 appoint of supervise those other state officials, will subjest the Governor to suit
under £y parte Young because the Governer will not have a sufficiently dirent connection with the
enforcemens of the challenged statutes.  Women s Emergency Nerwork v Bush, 323 F.3d 937, 849-30
(Hith O, 2005, Nar ¥ dudubon Soc'y v. Davis, 307 F.3d 835, 847 {Sih Cir. 2002); Cordfederated Tribes
& Bandsy of Yokama bidiun Nation v, Locke, 176 F.3d 487, 36570 (Sth Cir. 1999), L4, Branch NA4ACE,
ThE F.2d at 95253 Shell Qi Co. v, Noed, 608 T.2d 208, 211 (s Cir. 1976}

Hecsuse statutory enforcement powers we created by the Legislature, it is within the provinee of
the Legistature to determine which state ageney of officer will exsrcise thoss statutory enforcement
powers and in what masagr. See 16A Am. Jur, 2d Constinnional Law § 288 (2009) (“the legisiature bas
constitutional powsr 1o sllocaie executive depsriment fuactions and duties smong the offices,

departments, and agenvics of stme govermment.”). I the Legislature grants ststutory enforcement
P & B & g ¥

2%

JOINT APPENDIX DOE_581

£



1
i
12

13

4
i3
16
17
1§
19
20

powers 10 & state agency or officer other than the Governor, the exercise of those statutory enforcement
powers by the state agency or officer is not subject to the Govemer's direst contol unless the
Lepisiature expressly gives the Covermor statutory authority to execise such control.  See Kendoll v,
Uinited States, 37 U8, 524, 510 (1838) (holding that Congress may “lmpose upon any cxecutive officer
any duty {it] may think proper. .. and in such cases, the duty and responsibility grow ow of and are
subject to the contral of the law, and net 1o the direction of the President.™y Brown v Barklep, 628
S .2d 816, 623 (Ky. 1982) (“{Whhen the Genersl Assembly has placed a function, power or duty in
one place there is no autherity in the Governor to move it elsswhere unless the General Assembly gives
him that anthority.,™}

In enacting the medical mariiuang laws, the Legisinture did not grant stabniory enforcement
powers  the Governor or the Director of the Depariment. Rather, the Legistature prangoed those powers
to the Administrator of the Division who is responsibie for administering and enforcing the laws
governing the registration program. NRS 453A.210; MRS 453A.730; NRS 4534740, The Legislatues

did not expressly give the Govemnor or the Divector statutory suthotity to exercise direct control over the

Administrator’s enforcement of those laws. As o result, the Governor and the Director do not have a |

sufficiently divect connection under state law with the enforcement of the medical marijuana faws.
Furthermore, even though the Dirertor hos general supervisory power over the Administrator under
NRS Chapter 232, #t is the Administraior, not the Director, who is responsible for enforcing the medical
marijuana laws undsr MRS Chapler453A°  Therofore, because the Ditector has only general
supervisory power over the Adminisirator and beeause it is the Administrator, not the Director, who is

charged by siate law with enforcing the medical marijuans laws, the Count finds that i ix. the

¥ Dinder NRS 232,320, the Director mppoints the Administrater with the consent of the Goversor, and
the Director administers, “theough the divisions of the Department,” the provisions of law “relating to
the functiens of the divisions of the Department.” Under NRS 232340, the Administrator “{sjhall
adininisier the provisions of law relating to his or her division, subject to the adminisivative
supervision of the Direstor.”
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Administeator who s the proper st official w mue for declaratory and infunctive relief under
section 1983, Consequently, the Court concludes that Defendants are entitfed 1o judgment as 2 matter of
faw on Plaintiff®s foderal congtitutional cloims for declarstory relief and injuseiive relief because
Plaintiff hos aot swed the proper stete official—the Administrator of the Division—whe is charged by
state law with enforcing the medical marijuana laws?

When a plaintifl fails to sue the proper state official In 2 section 1983 action, the district court may
permmit the plaimifl o amend his comgdaint o add the proper state ofitolal as a party-defendant unless
the proposed amendment wounld be fitile. See Cobb v LS Dep 't of Educ., 487 F. Supp. 2d 1049, 1055
{5 Mﬁm 2007, A proposed amendment may be deemed futile i the plaintiff seeks 1o amend the

complaint in order to plead an impermissible claim. Haforow, lec v, Eighth Jud Dize Ce, 129 Nev,

| Addy, Op. 42, 302 P.3d 1148, 1133 (3013), ar corrected (Aug. 14, 2013}, As discussed next, the Count

finds that Plaistifl’s federal constitutional claimas do not state a permissible or actionable claim on thelr
merils as 2 matter of law. Therefore, the Court denles Faintiff loave to amend his complaint o
substitate the Administeior of the Division as the proper state official under seotion 1983 %}éé&ase such
a proposed amendment wonld be fuile,

E. Fourteenth Amendment claims,

Ins By third and fourth claims for relief, FlaintfT alleges that because “[ajessss 1o healthears and,
more specificelly, medical tremmentz recommended by a physician are deeply rosted in Americs’s
history and tradition,” the Due Process Clanse resognizes and protests a substantive and fundamenis!
right 10 aeeess healthcars recormmended by a physician, {Compl, 96778 Plaimiff alleges that the

rogistyy and sssociated spplication process and fees impose an wnngcessary, undue and unreasonsble

? Because Defendants are entitled to jodgment as a matter of law on Plaintifl's foderal constitutional
claims for money damages and for dechustory and injunttive relief under section 1983, Plaintff
cannot recover costs of altorney's fees under 42 UR.C. § 1988 spainst Defendants as » matier of law.

- Farear v. Hobby, 506 U.S. 103, 109 (1992}, Kenincky v. Grohom, 473 115,159, 165 {1985},
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burden and barrier on the exercise of & person’s fundamemal right 1 access healtheare recommendad by
a physician in viclation of the Equal Protection Clause because the registry and associated application
process and fees apply only to persons who seek 10 use medical mariinena for their medical condition
bt do not apply to similarly sitvated persons who seek 9 use any other medical reatment for the same
medical condition. (Compl, 9§ 80-101)

The Coust finds thot there is no fundamental right under federal law 1o use medics! marijusr. See
Raich v. Gonzales, 300 F.3d 356, 888 (Wb Civ. 2007} tholding that “federad law dovs not pecognine a
fundamental right to use medical marjoana preseribed by a Nicensed physiclan to alleviste exeruciating
pain and human mﬁéﬁngf’}m Moreover, the et that zﬁm:iicai use of marijuana is stll iflegal at the
federal level weighs apainst such use being & fondawental right under federal faw.  See Gonzales v
Raich, 345 U8, 1, 13-13 (Q005Y, United Siates v Oakland Cammabis Biyers” Coop, 332 118, 483, 490
92 (2001} Al this thne, medical use of mariuana s ondy an allowable legal opticn under state law.
Article 4, Section 38 of the Nevada Constitution states that the Lepisiatom “shall provide by law™ for the
ase of modieal marijuans by 4 patiens for centain medical conditions and funther pmvidés thay the
Legistature “shall provide by law® for ¢ “registry of patients, and their stiendants, who are swthorized ©
use [medical manjuanal, o which lew enforcement officess may reson to verify a claim of authorization
and which iz otherwise confidential.” Given that the registry Is part of Article 4, Section 18, the Coun
must assume that the voteérs approved this constitutional section becayse of the regisiry’s inclusion

within this section. Thorefore, the Cowrt finds that there Iy no fundamental right 10 use medical

*® dccard Sacramento Nowprofit Collective v. Holder, 552 F. App’x 680, 683 (9th Cir, 2014) {rejecting
comtention that “the Ninth Amendment and the subsisntive due process component of the Fikh
Amendment together proteet 3 fandamental right to “distribute, possess and ose medical cannabis’ in

compliance with California state Jaw."); Unired Stores v. Wilde, 74 F, Supp. 3d 1092, 1095 (NI}, Cal. |

J014) {no court Yo date has held that eitizens have a constitutionally fundamental right fo use medicsl
marijusne.” ) Seasfey v. Cly of Kelver, No, CTV. 08-6256-AA, 2011 WL 20083%3, at *4 (D. Or. May
23, 2011} (Mihere Is no record of any court decision establishing o fedel right to mariuena based on
a state medisal marijuana law; mther, courts have found no federal right 1o socess or use mariuans in
the contexi of state medical marijuana taws.™), aff'd, 378 F. App'x 549 (9h Cir. 2013}
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maruane without the registry becsuse the voters expressly required the Legislature o provide by law
for the registry when they approved Agicle 4, Section 38.

To carry out Hs constifutional duty wnder Article 4, Section 38, the Legislature enacted the
regiatration program in NRS Chapter 453A with the siaied intent o establish the regisiry and regulste
the use of medical marijuana 1o protect the health, safety and weifare of the public. AB. 453, 2001 Nev.
Stat, ch. 592, preamble, at 3033; Hearing on A 8 433 before Assembly Comm. on Judiciary, Tist Leg
{Mev. Apr. 10, 2001 Y, Hearing on A B 453 before Sen. Comm. on Human Res. & Facilities. Tist Leg.
{Nev. bMay 30, 2001). In particudar, the Legislature enacted NRE 4534.210 which directs the Divisien
10 esiablish and mainiain the registeation program for the issuance of registration cands o applicants who
meet the requirements to use medical marijuana. Because the Court finds that there is no fundamentsi
right to uze medical marjosns, the Court must uphold the Lepislansre’s statnory scheme against
Plaintiils Founicenth Amendment chalienge i1 the statutory scheme s rationally related to a legitimate
siate intevest, Ser Warhington v Glucksherg, 521 US. 702, 728 (1897 Vaceo v, Quill, 531 LS. 793,
TRUI997)

tn applying the smioned-basis standard, the Court must remain sindfl that “fshate legislation
which has some effect on individual liberty or privacy may snot be held unconstingional simply beeause
2 court finds B unnecessary, in whole or in pan.” Whalen v Roe, 420 ULE, 589, 597 (1977} Instead,
sindividual Siates have broad latitude in experimenting with possible solutions to problems of vital local
congern.” A a1 597-98. For example, in Whalen, the United States Supreme Court upheld s New York
statute which provided that whenover a “Schedule " drag was prescribed to a parient, the patient’s
name, address and age, along with the identity of the prescribed émg and §ls dosage, had 1 Bled with
the state department of health. 14 Appivieg the mifonal-basis standard, the Supreme Count u;ahelé the
patient-identification statute because it was rationatly related fo the Jegitimate state inerest of protecting

the health, safety and welfare of the public with regard o the distribution and abuse of dangerous drugs
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for which there is both a lawful and an unlawlu! market, Jd As oxplained by the Supremse Couwn

The New York statute challenped in this cose represents 8 considered attempt 10 deal with

such a probiem fof vital loval concernd. It is roanifesdy the produet of an orderly and

rationad logislative decision. N was recommended by a specially appointed commission

which held extensive hearings on the proposed legislation, and drew on experience with

similar programs in other Siates. There surely was nothing enressonable in the assumpition

that the paticnt-idenification requirement might aid in the enforcement of laws designed t© -

minimize the misuse of dangerous drugs. For the reguirement could rcasonably be expeoted

to have a deterrent effect on potential vielators as well as io aid in the detection or

investigation of specific instances of spparent sbuse. At the very least, it would seem clear

that the State’s vital interest in controliing the distribution of dangerous drugs would suppon

a decision 10 experiment with new technigues for coniral. . ., 1t follows that the legislature’s

engctment of the patient-identification requirement was a reasonable exerciss of New York's

broad police powers. The Distriet Court’s finding that the necessity for the requirernent had

not been proved s not, therefore, o sufficient reason for holding the satstory reguirement

wnconstitetional.
I {Bomotes smited),

in this case, the Coun finds that the regisuwation program in NRS Chapter 453A i5 rationslly
related 10 the legitimate state inferest of profeciing the health, safely and welfare of the pablic because
the registration program serves a fogitimate public protection fenction with negasd 1o the distribution and
abuse of medical marijuana, which is a widely desired and dangerous drug for which there is both a
tawiul and an unlawhil market. As approved by the volers, Anticle 4, Section 38 requires the Legislature
1o establish the registry o allow “law enforcement officers. .. to wverify & [patiens’s] claim of
authorization™ 1o use medizal marijuena, Like thw patient-identification system upheld in Wimden, the
repistey is rationally related to a legitimate publie protection function because the Legislare could
reasonably believe that the regisiry would aid in the eaforcement of Nevade's medical manjeana laws,
have a deterremt effect on potential viokstors and assist in the delection or investigation of spocific
instances of apparent abuse. For example, the regidtration progran: attempis to protect the public agaimst
the illegal distibution and abuse of medical marijuana beeause NRS 433A 2 10(3) states in pertinent pasy
that the Division may dony an spplication if “[ifhe Division determines thal the applicant, or the

apphicant’s designated primary caregiver, if applicable, has been convicted of knowingly or intentionaily
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selfing a controfled substance.” 7

Therefbre, because the Court finds that there is ao fundamental right 0 use medical maﬁjuana and
because the Count finds that the registration program in NRS Chapler 4534 is r&iéunaii}; related to the
fegitimale state iigie:ress of protecting the health, safety and welfare of the public, the Court must uphold
the Legistature’s statutory scheme against Plaintidl’s Fowrteenth Amendment challenge.  Accordingly,
the Coun concludes that Defendants are entitled © judgment a3 5 mane of law on Plaintifs federsd
constitutional claims that the registration program in NRE Chapter 4534 viokates the Due Process and
Equal Protection Clauses of the Fourieenth Amendment.

¥, Fith Amemfmernt clalm,

In his Gifih claim for selief, PlaintiT afleges that the persons who register Qith the State under the
medical murtiuana lows ore compelied by stsle low 1o admit that they intend to use medical marijuana
and that by making such an adnsission, they are compelied to incriminate themselves in violstion the
privilege againgt selfincrimination in the Fifth Amendment because they are sdmitiing that they are
gngaging in ooty llopal under foders! Jowe {Compl. 9% 104-116)

The Court has examined the Division’s application packet, and the Court cannot find any vielation
of the Fifth Amendment privilege against selfinerimination. The Coust finds that the Division's
application packet doos not require any incriminating admissions by applicants, and the Court finds tha
applicants are not compelied tw give any incriminating information.  Therefore, the Court conchudes tha
there is no viclation of the Fifth Amendment privilege against self-incrimination,

The Fifih Amendment privilege agsinst seif-inerimination provides thet no person “shall be
compelled in any criminal case © be @ wilness apalost himself”  As a general mule, the Filth
Amendment privilege "not only protects the individual ageinst belng involuntarily called 2z & witness
against himself in 8 erinvinal prosecution -imt also privileges bim not to answer olficial questions pt 1o

him in any other proceeding, civil or crimingd, formal or informal, where the answers might ineriminate
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him in Asure orisning! procoedings.” lefkowitz v Twrley, 414 UB. 70, 77¢1973). However, the United
States Supreme Court has held thet the Fifth Amendment privilege does not spply ualess the individuals
are, in some way, “compelled” o make incriminating statements,  Sefective Serv Spe v Minn, Pub
Ivierest Research Grp, 468 U5, B4, B56-58 {1984). In Selective Serv. Sys, the Supreme Cournt held

that individuals are not “compelied” w0 make disclosures In violation of the Fifth Amendment privilege

when those disclosures are required as pant of a vefuntary spplication for bensfits which the individuals

mugt file only i they want to be considered for the benefits, M In that case, the Supreme Coun
determined that the Filth Amendment privilege did not apply when individeals submitted applications
for federal educational sid and were required 1o disclose on their applications whether they regisiered for
the draft as reguired by federal law. &2 The Supreme Court simted that (he spphication’s requirement
that an mdividual disclose whether he fatled 1 register for the drefi—a foders! crimingl offense—did
not violate the privitege apainst sclf-incrimination because an individual “clearly is vader no compulsion
1o seck financial i, Id at R57.

Based on Selective Serv. Swe, federsl appellate counts have held that the Fifth Amendmem
privilege does not apply when the govermment asks individeals to disclose potemtinlly incriminaiing
information, such ss information abom past drog use, on questivanaires which the individuals file
besause they want 1o be considered for participation in government programs.  Nof f Fed's of Fed
Emplayees v. Greenherg, 983 F.23 286, 287, 291-93 (D.C. Cir. 1993), dm. Fed'n of Gov'i Employess v
Dep't of Hous, & Urban Dev., 118 F34 786, 790, 794-85 (0.0, Cir. 1997). Furthermore, at east one
federsl district cowt has concluded that the Fifth Amendmen privilegey i not implicated whea
individuals spply to participate in the District of Colembia’s medical martjuana program as cuitivators
or dispensary operators and are required to execute alfidavits scknowledging that “Iglowing,

disteibuting, and possessing marijuana fn any capacity ... is 8 violstion of federal laws” and that the

| “law authorizing the Diswiet's medical marijiane program will not excuse any registran from any
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vislation of the federal laws governing marliuana”™ Sibley v, Obamo, 810 F. Supp. Zd 30?, 31014
{BRC 2011 As explained by the couwrt

plaint{l here is clearly “under no compulsion o seek™ a permit 1o grow and self medical
marijuana, Although plaintff relics extensively on Leary v United States, 395 U.S. 6, 16
(1969}, that case addresses a siluation, uslike here, wheve the defendant was screally
compelied--he faced coiminal charges for feilure “to identify himsel™ a¢ o drug puchaser
under the relevani tax siatnie. Nothing in the District's medical marijuana laws soquires
plaistil¥ to apply to be a cultivator or 10 run 2 dispensary.  Simply put, pleainif need not
seek to participate in the District’s budding medical marijuana industry.

id at 311,

The Count finds that Nevada's medical marijuana registeation program is & voluntaey gmgr;am and

that nothing in Nevada's modical mariinena laws requires any porson to request, complete or submil g

apphication packet or register with the State, unless the person volurdarily elects 1o do so.  Because
Nevada's registration program is a voluntary program, the Court finds that the Fifth Amendment
privilope simply does not apply to the registration program because a person i3 not “compelied” by the
State 1o panicipate in the registration program, Purthermore, the Court finds that even i a person makes
the voluntary choice 10 participate in the registration progrom and completes the Division’s application
packet, the application packet dees not require the person to make any incrimdpating admissions shout
past acts which “might tend to show thet he himself had committed ¢ erime.” Lafkowitz v Turley, 434

U8, 70, 77 (1973} {quoting Unweselman v, Hitcheook, 142 U8, 547, 562 {1883}, Therefore, the Count

congludes that Defendants are entitled to judgment as 2 matter of law on Plaintifl"s federal constitutional

clmim that the registration program i MRS Chepter 4534 violates the Fifth Amendment privilege

apatnst selfnerimination.

G, State-law tort claims.

Tn his first claim for relief, Plaintiff brings 2 state-daw tort clabm against the Department for frand
alleging that the Depariment faodulently induced Plaintiff o apply and pay foes for the registration

pards which were ussless In facilitating access 1o medical marijuana because the Department knew ot
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should have known that ne dispessarics would be open in Southern Nevada within the onc-year period
coverd by the registration cands. {Compl T4 3251} In his second claim for refief, Plaimiff brings a
state-faw tort clale sgainst the Departiment for unjust envichment alleging that he never obisined any
benefls from the registration cards because the Dtgmﬂmmﬁ never Heensed any dispenssries during the
period that the registration cards were valid and tha the Department unjostly accepted and retained his
fees for the registration cards. (Compl, 95 58-62.)

in response, the Department contends that Plaintift § siate-law tont clalms for money damages ave
barred as a matter of law by the following affirmative éﬁfenses:.{!} the voluntary payvroent doctring;
{2} the statute of HDmitations in MRS [LI9G(SKbY and (3)the Stame's soversign immumity under
NRS 4103201} (Dept’s Mot to Dismiss at 9-11.) The Department also contends that Plaintiffs siate
faw tort claims for money damages fsil to state claims upon which relief can be granted because
Plaimiiff's alegetions are not legally sufficient w esiablish the essontial clements of finud or unjust
erriclanent. (Dept.’s Mot 1o Disrniss o 8-}

The Coun finds that Plaimitif™s stste-law ton claims for money damages are barnxd as s matter of
law by the affirmative defense of the State’s soverdign immunity under NRS 41.032(1) and Hagblom v
Searp Div. of Mir. Vehs., 93 Nev, 599, 60104 {ié??}, Theretfore, the Court does not need (o address the
other defenses and objrotions mised In the Department™s motion 1o dismiss,

The Siste and ils agencies and officials aﬁiing in thelr official capacifies cornot be sued in siste
wourt for state-law tort claims for money damages unless the fawsuil and the type of relief being sought
are both autherized by Nevada law. See drnesane v State, 113 Nev. 815, 820-24 (1997}, Therefore, as
a geners! rule, a plaintifT cannot bring a state-lew tort claim for money damages against the Ste and ity
agencies and offiviale scting in their official copachties except as exprossly authorized by the Swte’s
conditional walver of its sovereign immunity in NRS 41.031 et soq. Hapblons, 93 Nev. o 60104, The

Legisiature has expressly limited the Siate’s conditional walver of its sovercign immunity in
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MRS 41.632(1), which provides in relevant pant:

{Mlo sction may be brought under KRS 41031 or against sn ivemune vontracior or an

officer or employee of the State or any of its agencies or politica) subdivisions which is:

I Based upon an aot or omission of an officer, employee oy immmune contrscios,
exercising due ¢are, in the execution of & statste or regulation, wheilier or not such statwie or
regulation is valid, if the statute or regalation has not been declared fnvalid by & court of
competent jurisdiction].]

Linder NRE 41.032(1), the State and its agencies and officisls scting in thelr official capacities are
shisolutely immune from Hability for state-law ot claims for money dameges based on any adts or
omissions in their execution and administration of statutory provisions which have not been declared
tavalid by & court of compelenst lursdiction, Maghlom, 93 Nev. a1 80304, In Hughiom, the plaintiil
brought claims for declarstory relief regarding the validity of a state agency’s regulation and also claims
for money demages based on the state agency's implomentation of the regulation, The Nevada Supreme
Cowt npheld dismissal of the claims for mongy damages based on NRE 41031, which the count
stated “provides inmunity to afl individuals implementing the new regulation since that pelicy, applied
with due care and without discrinination, had not been declared invalid by @ court of compeient
Jurisdiction™ A at §03,

in this case, the Count finds that Plainti{ls state-law ton claims by money damages against the
Diepartment are the exact types of claims that the State’s sovereign mmunity under NRE 41.033(1) 18
intended o prohibit because Plaintiff's claims are promstsed on alleged sois or omissions by a sigte
ageney in the execution and administration of tw State’s medical marijuans laws which have not been
declared invalid by a count of competent jurisdiction. Therefore, because ihé Court finds that Plaimiff's
state-law tort claims for money damages are barred as 3 matter of law by sovereign immunity under

NES 4103411 and Hagblom, the Coun concludes that the Depantment is entitled to judgment as a

matier of law on Plainti"s state-law ton clalms b money damages for fraud end unjust enrichment,

37

JOINT APPENDIX DOE_591




i ORDER ANBIUDGMENT

B

metion for partsl sumemry judgment motion o pormsunt mianction

3
P

4 3 ppunier-moion Tor sumumary aibpmen aee DENIELL

§ 3 Befendant Stowe of Mevada ex pel. the Pepartment’s pastion fo dunigs, sehich & baing eated

s

gy el rhur

S o motion for sumwean Jedement s DRAMNIED: Drfendant Stmte of MNevads ex el the Govemde™s |

dimniss, which i3 and
% endant Soate o Novids ox rel the Laegrabagr
G 3 Maving convdered ad cosed of wed ol plieaed I Blaindils second

artids” dupodiive oty e Court coochides that sl Dedendanis are

ded complaint on the p

of aition and dabms Ny reliell apd e oun

an fllswh e

entited o fudgmen as e susler of s

i

venst i Bvor of all Defendoms, tue dasue of ol

s determine whuther $is action can b mabniamed as

8, Defondam Loegichiwe is desigrafod as 1 party 124 3%,?”&?

vions, opvther with g

o

0 QI
¥

saeh not

1 edgoeny, upvergsch posty who has

W af Cowet

Qi DATEDY  This Cdasy ) g,
I

- ; SR
s 13

G

?2’03} 35 ARE
THETRIOY HADGE

» .
o
%

RSN A SRRy v as s 1A

JOINT APPENDIX DOE_592




¥k

14

i3
4
17
8

18

Respectfully submitted by:
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02/22/2016 05:11:24 PM

BOND (ﬁ, t-kgﬁ«m—

1
JACOB L. HAFTER, ESQ. CLERK OF THE COURT
2 || Nevada State Bar No. 9303
HAFTERLAW
3 || 6851 West Charleston Boulevard
Las Vegas, Nevada 89117
a || Tel: (702) 405-6700
Fax: (702) 685-4184

Counsel for Plaintiff’

5 EIGHTH JUDICIAL DISTRICT COURT
8 STATE OF NEVADA

JOHN DOE, on his own behalf and on behalf | Case No.: A-15-723045-C
10 || of a class of those similarly situated;

1 Dept. No. XXXH
Plaintiff,

12 vS.

13 1| STATE OF NEVADA ex rel, THE
LEGISLATURE OF THE 77th SESSION NOTICE OF POSTING OF COST BOND
OF THE STATE OF NEVADA; STATE
15 || OF NEVADA DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
16 || THE HONORABLE BRIAN SANDOVAL, F
in his official capacity as Governor of the :
State of Nevada; DOES 1-100, inclusive; and

14

17

T
%%y 18 ||ROE CORPORATIONS 1-100, inclusive;
RoEE

TRIF g

SRR Defendants.

¥ =

2253w

Eybb

=N

FaIe 2

2w 88

ZHER

*2 || TO: DEFENDANTS and their Counsel:
23 PLEASE TAKE NOTICE of the posting of the cost bond in the amount of $500.00 for

24 || the Bond for Costs on Appeal in Civil Cases pursuant to NRAP 7.

25 W
28\
S
28 |y

NOTICE QF POSTING OF COST BOND - 1
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1 Dated this 22nd day of February, 2016,

3 HAFTERLAW

5 By: S e—

Jajfb L. Hafter, Esq.

¢ Ndvada Bar Number 9303
6851 West Charleston Blvd.
Las Vegas, Nevada 89117
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Las Vegas, Nevada 89117
(702) 405-6700 Telephone
{702) 685-4184 Facsimile
(%)
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NOTICE OF POSTING OF COST BOND - 2 Lo
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1 CERTIFICATE OF SERVICE
2 Pursuant to NRCP 5(b), I certify that I am an employee of HAFTERLAW, and that on
3 || this 22nd day of February, 2016, I served a copy of the foregoing NOTICE OF POSTING OF

4 || COST BOND as follows:

> : iy . .
Bf U.S. Mail—By depositing a true copy thereof in the U.S. mail, first class postage
6 prepaid and addressed as listed below; and/or
7 N
. "™ Electronic Service through the Court’s electronic filing system. and/or
? O Facsimile-—By facsimile transmission pursuant to EDCR 7.26 to the facsimile
10 number(s) shown below and in the confirmation sheet filed herewith. Consent to service

under NRCP 3(b)(2)(D) shall be assumed unless an objection to service by facsimile
11 transmission is made in writing and sent to the sender via facsimile within 24 hours of
receipt of this Certificate of Service; and/or

12
0 Electronic Delivery—Pursuant to party stipuiation, such was sent to the e-mail
13 address as follows:
14
15 Kevin C. Powers, Esq. Adam Paul Laxalt, Esg.
J. Danigl Yu, Esq. Attorney General
16 Legislative Counsel Bureau, Legal Div. Gregory Zunino, Esq. ==
17 kpowers(@lcb state.nv.ug Chief Deputy Attorney General :
E Dan Yu@leb.state.ny.us Linda Anderson, Fsq. :
5.8y 18 Attorneys for Defendant: Deputy Attorney General
2 O%;..g L Legislarure of the State of Nevada Ofﬁcc_ of t_he Attorney General :
g 5 k] GZunino@ag.nv.gov
& % sZ g LAnderson@nag. nv.gov
5 %EO'.; Attorneys for Defendant:
9 34 21 Department of Health and Human Sgrvfces
$ARR " State of Nevada and Governor Sandoval

/s/ Kelli Wightman
An employee of HAFTERLAW
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