
this must stop. For either the Discovery Commissioneror the

Judge to look at such a predicament, sigh, and then go ahead

and rule, simply encouragesthe dilatory and/or indifferent

attorney to continue the bad habit. The court has no time to

do the work that is counsels’ responsibility.

No Nevada Supreme Court decision has addressedE.D.C.R.

2.34. However, there is abundant federal case authority

explaining similar “meet-and-confer” rules. Such

counterpart authority is often persuasive though not

controlling, when interpreting Nevada Civil procedure rules.

See, e.g., Bowyer V. Taack, 107 Nev. 625, 817 P.2d 1176

(1991>; Dougan V. Gustaveson, 108 Nev. 517, 835 P.2d 795

(1992). Other state authority interpreting similar rules may

also be taken into account.

It is clear that civil discovery should be essentially

self-executing. Zellerino v. Brown, 1 Cal. Rptr.2d 222 (Cal.

App. 1991). The underlying purpose of “meet-and-confer” is

simple: to encouragethe parties to work out their differences

informally so as to avoid the necessity for a motion and

formal court order, when the parties could confer and reach a

mutually acceptablesolution to the problem. Hunter v. Moran,

128 F.R.D. 115 (D.Nev. 1989>. This will lessenthe burden on

the court and reduceunnecessaryexpensesfor the litigants by

promotion of informal, extra-judicial resolution of discovery
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disputes. Nevada Power Co. vs. Monsanto Co., 151 F.R.D. 118

(D.Nev. 1993). Halas v. ConsumerServices, Inc., 16 F.3d 161

(7w’ Cir. 1994); First Savings Bank, F.S.B. v. First Bank Sys.,

902 F. Supp. 1356 (D. Kan. 1995). In this manner the Local

Rule also furthers the mandate of N.R.C.P. 1 to secure the

just, speedy and inexpensive determination of every action.

Shuffle Master v. ProgressiveGames, 170 F.R.D. 166 (D.Nev.

1996)

To that end the ‘meet-and-confer” rule requires the

parties to make a good faIth effort to resolve the dispute,

without regard to technical interpretationof the languageof

the particular discovery request, determine what the

requestingparty is actually seeking and what specific genuine

issues, if any, cannot be resolved prior to seeking judicial

intervention. Tn-Star Pictures v. Unger, 171 F.R.D. 94

(S.D.N.Y. 1997). During the informal negotiations, the parties

must present to• each other the merits of their respective

positions with the same candor, specificity and support, as

they do when presenting their position to the Commissioner.

“Only after all the cards have been laid on the Cable, and a

party has meaningfully assessedthe relative strengths and

weaknesses of its position in light of all available

information, can there be a ‘sincere effort’ to resolve the

matter.” Nevada Power Co. vs. Monsanto Co., supra, at 120;

PA2607



PrescientPartners,L.P. v. FieldcrestCannon, 1998 U.S. Dist.

Lexis 1826 (S.D.N.Y. 1998).

In the instant case there was no discussionof the merits

of respectivepositions, nor any sincereeffort to analyze the

strengthsand weaknessesof each party’s position. There was

only a demand for production and a refusal to produce without

a motion to compel. Only after the motion to compel did the

Defendant even set forth arguments in support of its refusal

to produce. The personalconsultationrequiredof the parties

is supposed to be a substitute for and not merely a

formalistic prerequisite to judicial resolution. huffle

Master v. ProgressiveGaming, supra; Nevada Power v. Monsanto.

sura.

It is unfortunate, then, that the “meet-and--confer”

conference has in many instances evolved into a pro forma

matter, as demonstratedin the pending motion. Even when the

moving party has already set a formal motion for hearing,

relying on. the cursory recitation that counsel “have been

unable to resolve the matter after personal consultation and

sincereeffort to do so,” there are still many instanceswhen

counsel arrive at the hearing only to announce they have

resolved the dispute. Subsequentto the filing of the instant

motion, efforts to resolve the dispute at bar involved the

production of an “index” of records by Defendant, who

claimed privilege as to most documents in a general manner,
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but agreed that some could be produced. Obviously this

attempt at narrowing the issues was never discussed at a

• ‘meet-and-confer” and, in any event,wastoo little to late.

Except under the most unusual of circumstances,no good faith

2.34 compliance can occur after the motion is made and the

hearing set.

Other insufficient efforts to comply with “meet-and

confer” requirements include sending a letter demanding

compliance, then filing your motion. See, e.g.1 Ballou v.

University of Kansas Med. Center, 159 F.R.D. 558 (D. Kan.

1994); Soto V. City of Concord, 162 F.R.D. 603 (N.D. Cal.

1995); Hunter v. Moran, supra. A remark at a depositionabout

overdue responsesor some bickering about the failure to

answer a question do not constitute a proper “meet-and-

confer.” Dewitt v. Penn-Del Directory Corp., 912 F.Supp. 707

(D. Del. 1996); Townsendv. Superior Ct., 72 Cal. Rptr. 2d 333

(Cal. App. 1998). Nor does leaving a vague message about

discovery responseswith opposing counsel on Friday afternoon

comply with the rule. Alexander v. FBI, 186 F.R.O. 197 CD.

D.C. 1999)

In order to satisfy the requirementsof E.D.C.R. 2.34 the

movant must detail in an affidavit the essential facts

sufficiently to enable the Commissioner to pass preliminary

judgment on the adequacy and sincerity of the good faith

discussionbetween the parties. It must include the name of
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the parties who conferred or attempted to confer, [the

conference should be between the attorneys/parties- not

delegatedto secretariesor paralegals) the manner in which

they communicated, the dispute at issue, as well as the dates,

times and results of the discussions, if any, and why

negotiationsproved fruitless. Shuffle Master v. Progressive

Gaming, supra; Hunter v. Moran, supra; Messier v. Southbury

Training School, 1998 U.S. Dist. Lexis 20315 (D. Conn. 1998).

None of the required work was done prior to the filing of the

instant motion.

The above steps in the conferment processmust not only

be done, but also be done in good faith; i.e., did the parties

discuss the propriety of the assertedobjections? Did they

determinepreciselywhat the requestingparty was seeking and

what information the responding party should reasonably

supply? Did they converse, compareviews and deliberateas to

a solution? Contracom Commodity Trading Co. v. Seaboard

Corp., 189 F.R.D. 456 (D.Kan. 1999); Deckon v. Chidebere, 1994

U.S. Dist. Lexis 12778 (S.D.N.Y. 1994).

Good faith is tested, not just by the quantity of

contacts, but the quality as well; further, it is adjudged

according to the nature of the dispute and the reasonableness

of the positions held by the respectiveparties, as well as

any suggestedcompromise of those positions. The keys are

honesty in one’s purposeto meaningfully discussthe discovery
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dispute, freedom from intention to defraud or abuse the

discovery process and faithfulness to one’s obligation to

secure information without court action. Contracom Commodity

Trading Co. v. Seaboard’Corp., supra; PrescientPartners,L.P.

v. FieldcrestCannon, supra. If counsel have any doubts as to

the - quantity and quality of the “meet-and-confer”

requirements, I strongly suggest a reading of the

Shufflemaster v. Progressive Gaming case, cited throughout

this opinion, as to what counsel must do prior to filing a

further discoverymotion.

This court shall continue to be strict in the enforcement

of the discovery rules in general and specifically the “meet-

and-confer” rule of the Eighth Judicial District Court. 1

intend to follow the lead of the Nevada Supreme Court to

impress upon the members of the bar the resolve to end

lackadaisical practices and enforce the rules of civil

procedure. See, e.g., Moran v. Bonneville SquareAssoc., 117

Nev. Adv. Op. 46, 25 P.3d 898 (2001>; KDI Sylvan Pools v.

Workman, 107 Nev. 340, 810 P.2d 1217 (1991). The purpose is

to prevent the needlessexpenditureof the limited resources

of the court. Litigants must adhere to the “meet-and-

confer” requirements;violations will not be condoned simply

becausethe potential for compromise appearsbleak. Tn-Star

Picturesv. Unger, supra; Hasbro, Inc. v. Serafino, 168 F.R.D.

99 CD. Mass. 1996).
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Failure to comply will often mean a denial of the

discovery motion under ordinary circumstances, see, e.g.,

Schick v. Fraciin, 1997 Bankr. Lexis 1250 (Bankr. S.D.N.Y.

1997); Tn-Star Picturesv. Unger, supra. The court does have

the discretion to consider a non-conforming motion on its

merits. It will do so if the time for filing another motion

has passed, compromise is unlikely, the respondingparty has

opposedon the merits and movant would be unduly prejudicedby

not receiving a ruling on the merits. Pulsecard, Inc. v.

Discover Card Services, Inc., 168 F.R.D. 295 (D.Kan.

Prescient Partners. L,P. v. F1” Inc

________________________________

1996)

- ----••--•• . sup;

Reidy v. Runyon, 169 F.R.D. 486 (E.D.N.Y. 1997). However, it

is more likely the motion would be stricken, Dewitt v. Penn-

Del Directory Corp., supra; Townsend v. Superior Ct., supra;

sanctions would be imposed, Alexander v. FBI, supra; or the

parties sent back for a meaningful meet-and-confer.Doe v.

National Hemophilia Foundation, 194 F.R.D. 516 (D. Md. 2000>;

Nevada Power v. Monsanto, supra.

II.

ASSERTION OP PRIVILEGE

A more specific “meet-and-confer” requirement is

invoked, when dealing with assertionsof privilege. As noted

above, the instant motion arises out of Plaintiffs’ request

for production of documents, including certain records for

which privilege was claimed by the Defendant hospital. A
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typical requestand responsewas as follows:

REQUEST NO. 2
Please produce copies of all documents

verifying Defendant Ronald C. Koe’s credentials as an
orthopaedic surgeon, including school documents
evidencing satisfactory completion of all schooling
necessaryto qualify as a staff orthopaedicsurgeon.

RESPONSETO REQUEST NO. 2
These documents are objected to as privileged

pursuant to the peer review privilege and patient
confidentiality privilege. Without waiving said
objections, the documents will be available for an in-
camerareview, with index, by the Discovery Commissioner,
upon motion by Plaintiffs.

The assertionof privilege here was totally inadequate.

Parties may not obtain discovery of privileged

information1where the privilege has been properly protected

and not waived. See N.R.C.P. 26 (b) (1); Tidvall v. Eighth

Judicial Dist. Ct. ex rel. County of Clark, 91 Nev. 520, 539

P.2d 456 (1975). However, privileges are narrowly construed.

DR Partnersv. Ba. of County Comm’s., 116 Nev.Adv.Op. 72, 6

P.3d 465 (2000). Ashokan v. State Dept. of Ins., 109 Nev. 62,

856 P.2d 244 (1993). The burden of establishing that a

privilege exists is on the party claiming the privilege. See

e.g.,. 6 Moore’s Federal Practice, § 26.47[l] (3d ed. 1997);

Roesberg v. Johns-Manville Corp., 85 F.R.D. 292 (E.D.Pa.

1980); Peat, Marwick, Mitchell & Co. v. West, 748 F.2d 540

(10th Cir. 1984). That burden cannot be dischargedby mere

conclusory assertions, for any such rule would foreclose

meaningful inquiry into the existenceof the privilege and any

spurious claims could never be exposed. Von Bulow v. Von
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Bulow, 811 F.2d 136 (2d.Cir. 1987). Generalized,non-specific

claims of privilege may waive any otherwise applicable

privilege. See, e.g., Ritacca v. Abbott Labs, 49

Fed.R.Serv.3d1052 (N.D.Il1. 2001).

Usually when I find no explanationas to why a privilege

is claimed, it is becausecounsel is unsure of the reason.

Sometimescounsel is too busy to explain or fails to research

the law; sometimes counsel is just plain lazy. However, as

clear in this case, most blanket privileges are assertedby

counsel who have not carefully reviewed the pertinent

documents. By forcing a party to justify its privilege

objections as it asserts them, counsel will be required to

review such documents carefully before withholding them.

Nevada Power Co. v. Monsanto Co.; supra.

In order to properly dischargethe burden of establishing

a privilege in the Eighth Judicial District, the first step by

the objecting party, in sync with E.D.C.R. 2.34, is to produce

an informative privilege log. This log should be servedalong

with the privilege claims on the discovering party. In the

instant casedefensecounsel compoundedthe problem of lack of

2.34 communication by refusing to provide a privilege log

without a motion, even after making only generalassertionsof

privilege. When defensecounsel later reviewed the allegedly

privileged documents in preparationto oppose the motion to

compel, the claim was withdrawn as to some documentsat that
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point. The early preparationof such a log should remind

objecting counsel that the assertion of blanket claims of

privilege would be fruitless and that such general claims are

inadequatein responseto a discovery request. See, e.g.,

Diamond State Ins. Co. v. Rebel Oil Co., Inc., 157 F.R.D. 691

(D.Nev. 1994); Obialulu v. City of Rochester, 166 F.R.D. 293

(W.D.N.Y. 1996>. This procedurewill aid the meaningful good

faith communications required by E.D.C.R. 2.34, as well as

conform to the generalpractice of the local federal district

court. see, e.g. Nevada Power Co. v. MonsantoCo., supra.

The privilege log procedure is still not understoodby

some attorneys. It is not a method whereby certain documents

are simply designated and submitted to the Discovery

Commissioner for in camera review. On the contrary, the

purposeis to preparea log in such a fashion that the parties

will be able to work out their difficulties without involving

the court.

Although within the discretion of the court, in most

instances in camera reviews are a disfavored technique.

Diamond State Ins. Co. v. Rebel Oil Co., Inc., supra;

Kluzinger v. IRS, 27 F.Supp. 2d 1015 (W.D. Mich. 1998); In re

Grand Jury Subpoenas (Pnderson), 906 F.2d 1485 (10th Cir.

1990). The U.S. SupremeCourt has approved in camera reviews

in some circumstances,but a review should not be conducted

solely becausea party urgently requestsit. U.S. v. Zolin,

PA2615



491 U.S. 554, 109 S.Ct. 2619, 105 L.Ed. 2d 469 (1989) . Before

determining whether an in camera review is proper, there must

be a sufficient evidentiaryshowing which createsa legitimate

issue as to the application of the privilege asserted.

I’Iishika, Ltd. v. Fuli Photo Film Co., Ltd., 181 F.R.D. 465 (D.

Nev. 1998). The court must have some bases or grounds for

conducting an in camera- review. Mouner v. Goodyear Tire &

RubberCo., 2000 U.S. Dist. Lexis 20505 (D. Kan. 2000).

The in camera review, particularly in a case involving a

substantialvolume of documents, should not be substitutedfor

a party’s submissionof an adequaterecord in support of its

privilege claims. The privilege log or ‘index” eventually

submitted in the case at bar was inadequate, as it often

failed to identify the author of the document, to whom the

document was disseminated, the purpose of the document and,

most importantly, a detailed, specific explanationas to why

the document was privileged or otherwise immune from

discovery. A party who chooses to invoke a privilege and/or

work product immunity for a vast amount of material, yet

declines to make the necessaryspecific factual showing in

support thereof, would simply be shifting the burden to the

court to sift through the documents

to see if there was support foi’ the claims. This is

unacceptable. Browne of New York City, Inc. v. AmBase Corp.,

150 F.R.D. 465 (S.D.N.Y. 1995).
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In requiring a party to provide a factual basis for its

claims of privilege the court has significant discretion in

how to proceed. I .gree with those courts who feel the most

meaningful way to accomplishthis is through the productionof

a detailed privilege log. Nevada Power Co. v. Monsanto Co.,

supra. The requirementsof a privilege log in the Eighth

Judicial District Court shall be substantially as follows:

For each document the log should provide 1) the author(s) and

their capacities,2) the recipients (including cc’s) and their

capacities, 3) other individuals with accessto the document

and their capacities, 4) the type of document, 5) the subject

matter of the document, 6) the purpose(s) for the production

of the document. 7) the date on the document, and 8) a

detailed, specific explanation as to why the document is

privileged or otherwise immune from discovery, including a

presentationof all factual grounds and legal analyses in a

non-conclusory•fashion. Vaughn v. Rosen, 484 F.2d 820 (D.C.

Cir. 1973); Diamond State Ins. Co. v. Rebel Oil Co., Inc.,

supra; Nevada Power Co. v. Monsanto Co., supra. Such

explanation may require affidavits or other evidence as a

supplementto the log. Allendale Mut. Ins. Co. v. Bull Data

Systems, Inc., 145 F.R.D. 84 (N.D. Ill. 1992).

CONCLUSION

In conformance with 2.34. as set forth above, counsel

should have been able to dissect the privilege claims a1 issue
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in this motion as they discussedthe relative strengths and

weaknessesof the privilege claimed for each document. Nevada

has some substantial authority right on point as to the

privilege issues at stake. See Columbia/HCA Healthcare v.

District Ct.,. 113 Nev. 521, 936 P.2d 844 (1997); Ashokan v.

State, sura. If the partieswould only have taken the time to

confer in good faith and sincerely consider the applicable

law, I am positive they could have reached a mutually

acceptablesolution without the necessityof a trip to court

or at least the trip would have been short, involving a much

more focusedargument on some limited issues.

Given the findings above, I suggest the Plaintiffs’

motion to compel is not ripe for decision. If, upon renewal

of the instant motion, it is determined any counsel are not

abiding by

2.34 or not proceedingappropriatelyon a privilege question,

sanctionsshall be recommended.

RECOMMENDATIONS

IT IS HEREBY RECOMMENDED Plaintiffs’ Motion to Compel be

deniedat this time;

IT IS FURTHER RECOMMENDED that the parties conduct

further 2.34 conferencesregarding the issues raised in this

motion and, as a part of the “meet-and-confer,“ Defendant

shall supply to Plaintiff an adequate privilege log in

conformancewith this opinion; after the required conferences
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between the parties if issues still remain,. they shall be

submittedby way of further motion.
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1 LAS VEGAS, NEVADA, THURSDAY, SEPTEMBER 18, 2014, 8:23 A.M.

2 (Court was called to order)

3 MR. MARK JONES: And so we would ask -- and we’d

4 filed a preliminary opposition last night. I don’t know if

5 you’ve seen that. So we are we don’t think this is an

6 emergencysituation, and we are asking that we have a

7 reasonableamount of time to complete a full opposition.

8 THE COURT: So why don’t you come talk about whether

9 we’re going to continue today’s hearing, becauseI’ve got 400

10 other people here today. Come on up.

11 MR. BICE: You’re asking us to come to --

12 THE COURT: No. To your tables.

13 MR. BICE: Thank you, Your Honor.

14 THE COURT: I don’t have --

15 MR. PEEK: Morris.

16 THE COURT: Yeah. I don’t have anybody on the

17 phone; right? We’re not calling Steve Morris?

18 MR. PEEK: No.

19 THE COURT: Anybody think we’re calling Mr. Morris?

20 Anyone think Mr. Morris cares? I don’t think he caresabout

21 this issue, do you?

22 MR. PEEK: He probably does care, Your Honor, but

23 I’m sure that he’s confident that Mr. Jones can adequately

24 representall of us.

25 MR. MARK JONES: And I don’t know that he’s --

2
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1 THE COURT: I did get the preliminary opposition,

2 and I did read it, and I had my own concerns. And if you want

3 to hear it today, I’m happy to hear it today and tell you the

4 answer to the question, which probably won’t change even if

5 you give me a longer -- but I’m happy to give you more time,

6 if you want. The problem is I start hearing summary judgments

7 on CityCenter today.

8 MR. MARK JONES: I understand

9 THE COURT: And I may never finish with their motion

10 practice.

11 MR. MARK JONES: May I consult with Mr. Peek very

12 quickly, Your Honor?

13 <Pausein the proceedings>

14 MR. PEEK: Your Honor, perhapsyou could give us

15 some points about what you might want to consider in -- no,

16 I’m not asking to argue today, I’m just asking some of the

17 things that you saw.

18 THE COURT: Well, let me tell you why its an issue.

19 And I understandwhat Mr. Bice and Mr. Pisanelli and Ms.

20 Spinelli are all concernedis I won’t get to this becauseof

21 CityCenter. I have set one day of the week aside to work on

22 other cases. This would be part of the other cases. I would

23 like to get this done before I start --

24 Good morning, Mr. Morris. How are you today?

25 MR. MORRIS: Good morning, Your Honor.

3
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1 THE COURT: I would like to get this in-camera

2 review completedprior to. me being immersed in the CityCenter

3 trial. I don’t know whether that’s going to happen or not,

4 becausefrankly it will be shorter time for me to get through

5 the in—camera review with a better privilege log than it is

6 with a really awful privilege log that I currently have. So I

7 understandthat they’re really upset this is taking longer,

8 and they don’t want me to put you behind the CityCénter trial,

9 and I don’t want to put you behind the CityCenter trial.

10 MR. PEEK: And we don’t want to be behind it,

11 either, Your Honor.

12 THE COURT: And I’ve been told by the Nevada Supreme

13 Court to finish this up as fast as I can, and I plan to do

14 that. But it would make it quicker for me to get through the

15 privilege review if I have a better privilege log. I just

16 wish I’d had it. sooner.

17 MR. PEEK: We’re getting it, Your Honor. We gave

18 you some already, yesterday,and then --

19 THE COURT: I didn’t look at the new redactions

20 yesterday. I haven’t looked at them yet.

21 MR. PEEK: If we could --

22 THE COURT: But if you want more time to file an

23 opposition, you can file more --

24 MR. PEEK: We would like more time, Your Honor.

25 THE COURT: -- time. But the answer’s going to be

4
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1 the same, which is I need a better privilege log becausethe

2 one I have sucks. That was a legal term.

3 MR. MARK JONES: Yes, Your Honor. And I do have an

4 update as to the statusof the privilege log if you’d like to

5 hear that, and I didn’t mean to jump th line. I wanted to

6 see if we could have more time to respond.

7 THE COURT: Understandingthe reality is I have to

8 have a better privilege log becauseI’ve got to look at the

9 documents--

10 MR. MARK JONES: I understand.

11 MR. BICE: Your Honor, I understandthat. But let’s

12 remember--

13 - THE COURT: How many times did I ask for a better

14 privilege log?

15 MR. BICE: You asked. How many times did we ask?

16 We had to go through this thing, we spent days going through

17 it pointing out these things, and then they came -- the

1.8 SupremeCourt enteredits writ decision two months ago, I

19 think two months ago, Your Honor, and they came here and they

20 told you that their log was complete and they were standing on

21 the log and claiming that the burden shifted to us. And now

22 all of a sudden they come in and say, well, okay, over a

23 quarter of our designationswere invalid, facially invalid,

24 and we now want to have a couple of weeks to punch up the log,

25 which, of course, then just puts it into the exact time frame

5
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1 in which you had more than a month ago warned us if we got

2 past you weren’t going to have time to do it. So it seems --

3 THE COURT: Well, I have time. It’s just as

4 dedicateda time as I would otherwisehave.

5 MR. BICE: It seems like a party that took a

6 position about their own log, that it was complete, is now

7 being allowed to retradeon that for strategicadvantage,and

8 that’s the basis for our objection, Your Honor.

9 THE COURT: Okay. So if you want more time, we can

10 give you more time. They’re still going to complain. -

11 MR. MARK JONES: You know, Your Honor, I’ll just

12 give you the statusupdate on the --

13 -THE COURT: Sure.

14 MR. MARK JONES: And there’s a good reason. There’s

15 a very good reason. We submittedVolume 1, Volume 2 can be

16 finished today of the redactions-- of the redactionsbucket -

17 of documents. You know, I misstatedan estimate -— two

18 estimatesas to, one, there was an estimateof 2800 documents

19 in that redactionsbucket. In fact there’s 500 more. There’s

20 3300 in the redactionslog bucket. The redactionswere

21 completedon Tuesday, as we thought, but we did not -- we

22 apologize for this -- we did not include additional time for

23 the redactionslog.

24 Here’s the great news. We had given the Court an

25 estimateof 25 that 25 percent of theseprivilege log

- 6
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i documentswould be -- would be returnedback to the other

2 side.

3 THE COURT: It’s higher than that, isn’t it?

4 MR. MARK JONES: And in fact we now know that there

5 are approximately-- we estimatethere’s approximately40

6 percentof those documents--

7 THE COURT: That was my guess look at the current

8 privilege log.

9 MR. MARK JONES: And the good news is that any

10 potential delay or prejudice to them is -- I would believe is

11 almost offset and made up by the reduction of the logs. So

12 the statusis that we would like, if we can -- we can get at

13 the rest of it, all of the redactionslog to you today -- done

14 today. We would like to do that tomorrow, becausethere is a

15 continuing --

16 THE COURT: You don’t have to hurry it, becauseI’ve

17 got to hear all the summary judgment motions in CityCenter

18 today and tomorrow. So if you don’t get it to me until Friday

19 afternoon, I’m okay.

20 MR. MARK JONES: We will have it to you on Friday

21 afternoon. And then with regard to the other log we had

22 estimated-- and this seemedto be what they got upset about

23 -- the 26th of Septemberwas our estimate for the completion

24 of the other log, the privilege log itself. Again, now there

25 are going to be more releaseddocuments from that log, but we

7
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1 can start a rolling production on those on Monday if you wish.

2 We don’t know how long it’ll take you to get through the

3 redactions,but there are even additional redactionsthat are

4 going to be coming out of that redactions-- excuseme,

S additional documents

6 THE COURT: When do you think it’s going to be

7 finished?

8 MR. MARK JONES: I’m sorry?

9 THE CbURT: When do you think it’ll be finished.

10 MR. MARK JONES: The privilege log, the redactions

11 bucket of documentswill be finished tomorrow, and it’ll be

12 pristine, it’ll be -— it’ll completely lift the burden on the

13 Court for its in-camerareview. The privilege log set will be.

14 finished on the 2 6th. We could, though, start a rolling

15 production on Monday, because,again, we’re going through

16 additional documentsthere.

17 THE COURT: I think we are better servedto start

18 the rolling production on Monday, becauseI’m going to try and

19 get through the redacteddocumentsby Monday. And then I can

20 start on the first set of privileged documents, and I hope

21 that I don’t get aheadof you.

22 MR. MARK JONES: Well, Your Honor, we know it won’t

23 happen. And lastly, we need to talk to a couple of protocol

24 issueswith regard to Advance Discovery with the other side to

25 make sure that Advance Discovery can releasethose documents.

8
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1 THE COURT: So how long do you want to file an

2 opposition to this motion that’s full?

3 MR. MARK JONES: We would requestuntil the 29th.

4 Their waiver motion is set for October 16. We just don’t see

5 the prejudice there under the circumstances.

6 THE COURT: Mr. Bice, understandingI’m the one who

7 has to review the documentsand I’d love to have a better

8 privilege log, but there may be other things that happen as a

9 result of this exercisewe’ve been going through.

10 MR. BICE: I will let the Court -- you know what

11 your scheduleis. I will let the Court decide the issue.

12 THE COURT: Schedule’snot very good.

13 So if you’d like until the 29th, Mr. Jones, you can

14 have it. i’m going to continue this hearing to October -- can

15 we do it on October 9th?

16 MR. MARK JONES: We could, Your Honor. We would

17 submit or think that it might be better to do it at the same

18 time as the waiver.

19 THE COURT: Well, I was going to move the other

20 motion up, becauseit’s currently on my chamberscalendar--

21 MR. MARK JONES: Thank you.

22 THE COURT: -- and do them both on the 9th, but only

23 if you guys are all available.

24 MR. MARK JONES: And I don’t know what that does to

25 the briefing schedule. We’ll --

9
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I MR. PEEK: May I look at my calendar, Your Honor,

2 before you -— just for a moment.

3 - THE COURT: Yes, Mr. Peek.

4 MR. PEEK: I’m available, Your Honor, on the 9th.

5 THE COURT: Lovely. Everybody okay that day?

6 MR. BICE: Yes.

7 MR. MARK JONES: Your Honor, thank you for taking

8 this. And we’ll have a lot of other things to argue, and

9 we’ll just wait for the 9th.

10 THE CLERK: October 9 at 8:30.

11 THE COURT: Okay.

12 MR. MARK JONES: Thank you.

13 THE COURT; And.can I move your motion on waiver up

14 to that date, Mr. Bice, too?

15 MR. BICE: Yes, Your Honor.

16 THE COURT: All right. We’ll see you then. Have a

17 nice day.

18 MR. PEEK: Thank you, Your Honor.

19 THE COURT: I’ll try and get through the in-camera

20 review as fast as possible.

21 MR. MORRIS: Thank you, Your Honor.

22 THE COURTS Thank you. Have a nice day.

23 Mr. Morris, it was a joy seeing you, but I wanted

24 jokes. I’ve been asking your wife to make sure you give me

25 jokes.

10
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1 MR. MORRIS: Well, Your Honor, I am about to file a

2 motion, so I’ll have an opportunity to put some humor in

3 context.

4 THE COURT: Okay.

5 MR. MORRIS: Thank you.

6 THE COURT: Thank you.

7 THE PROCEEDINGS CONCLUDED AT 8:33 A.M.

8 * * * * *

9
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS TN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

FLORENCE M. HOY1 TRANSCRIBER
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DefendantLas Vegas SandsCorp. (“LV SC”), respectfully requeststhat its Motion foi.

Withdrawal and Reconsiderationof. OrderPrematurelyDenying its Motion to Disqualify Judgt

to Reconsidefl,filed on February9, 2016 andsetfor in chamber&’ considerationor

February17, 2016,be re-scheduledfor a hearingthatwill provideLVSC a fair opportunityto b

heardandto submitevidencein supportof its motion.

As set forth in the Motion to Reconsider,LVSC’s initial Motion to Disqualitwas filer

pursuantto NRS 1.235, which requires 7Qhequestionof thejudgedisqwdicationto b

1
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I heardanddeterminedby anotherjudge agreedon by the partiesor, f they are unabletc

2 agree,y a judge appointed(1,) by the presidingjudge.. . ‘ NRS 1.235.5(b). This Court’s

3 prematureconsiderationof the motion deniedLVSC its statutoryright to a hearingwhereL\1SC1

4 would have a fair opportunity to reply in responseto JudgeGonzalez’ssworn assertions.011

5 impartiality and, in a hearing,to challengethe accuracyof the sworn statcmentssheelected

6 present.

7 NRS 1.235.5(b)requires“it]he questionof the judge’s disqualificationto be heardan4

8 determinedby anotherjudge . , .“ While varied, the judicial authorities and dictiqnatJ

9 definitions of “heard” all refer to an opportunityto presentinformationorally. For example,“ttl’

10 perceive or apprehendby the car,” “to gain knowledge of by hearing,” “to listen to with

ii. attention,” “to give a legal hearingto..” and ‘to take testimony from,” all refer the face-to—the’

12 presentations by onepersonto another, In this case,by LVSC to the presiding(Chief) judgell

i 3 this Court. Merriam kVebsters Online, (las

r°° 14 visitedFebruary9,2016at 5:50 p.m.).

. 15 ‘I’he NevadaSupremeCourt has declaredthat statutesmust be interpretedaccordingtc

.f 16, their plain meaning,unlessdoing so would “run contiary to the spirit of the statutoryscheme.

17 Mineral County v. Store, Rd. EqualizatIon,121 Nev. 533, 539, 119 P.3d706 (2005). “A statute

18 is ambiguousif it is capableof being understoodin two or more sensesby reasonablyweil

19 informedpersons.”DR. Horton, Inc. v. EighthJudicialDist. (*rnrt, 123 Nev. 468, 476, 168 P.3i’

20 731, 737 (2007). And it is presumedthat “the legislatureintendedto usewords in their usualanc

21 natural meaning.” Siu’v Bali Bonds, 115 Nev. at 439. 991 P.2d at 471. The plain and:natural

22. meaningof the word ‘heard” is to listento informationsomeonepresents.Sincetin’s languagei:

23 “is plain mid unequivocal,”it shouldbe given “its ordinarymeaningandnot go beyondit.” Ci.

24 f Hendersonv. Kilgore, 122 Nev. 331, 333, 131 P.3d 11, 12 (2006) (citations and internal

25 quotationsomitted). LVSC cannotbe “heard” underNRS 1.235 in a closedhearingin chambers.

26 The NevadaSupremeCourt recently recognizedthat it “will resolveany doubt [as to r

27 statute’sfair meaningjin favor of what is reasonable,”Statev. Beaudion,131 Nev. Adv. Op. $&

28 352 P.3d 39. 44 (2015). Given the natureof the defendants’requestand the quantumof tb-.
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I evidencenecessaryto challengeJudgeGonzalez’sI)eclaration,a fitil and fair hearingto submil

2 evidenceandarguethe inferencesto be drawnfrom suchevidenceis reasonableandrequired.

3 NRS 1235 doesnot address,as Beaudiondid, an cx pasteclosedhearingto justiQl no

4 giving a grandjury targetnotice that the Stateintendedto presentevidenceabouthis criminal

5 conductto the grandjuiy. This judicial disqualificationstatuteis concernedwith LVSCs righi

6 to havean issueof. public importance,which JudgeGonzalezhaselevatedto a contestedissueby

7 filing a declarationswearingas a matterof fact that she is bias-free,‘heardand consideredby

anotherjudgeagreedon by the parties.. • The questionof “the judge’sdisqualification’is one

9 of constitutionalimport, sincecivil litigants havea dueprocessright to havejudicial casesheard

10 by a neutraljudge. Marshall i& Jerrico, Inc., 446 U.S. 238, 242. 100 S. Ct. 1610, 1613 (1980).

Ii Thathearingshouldbe open,not secretin chambers,Moreover,“heard” is anactionword thath

12 not consistentwith closed-doordecisionmaking. Nor doesthis case,unlike Beaudion,involve r

3, 13 statutorycx paneproceeding;this is a contestedmatterthat shouldbe heardopenly.

14 1 A hearingbecomesevenmoreimperativein light of thesupplementalDeclarationol

Q
. 15 Elizabeth G. Gonzalezfiled this morning by JudgeGonzalezto purportedlyaddressth€

16 new issuesraisedin the DefendantsMotion for WithdrawalandReconsiderationof Orde

17 PrematurelyDenying its Motiqn to Disqualify Judge. The Dcfendantsare entitledto preseni

18. evidenceand, through oral argument,challengethis most recentDeclarationof Elizabeth 0

19 Gonzalez.

20 Setting the motion for reconsideration“in-chambers” is not supportedby NRS 1.235.

21 Thatwould depriveLVSC of a fair, publicopportunityto beheard. LVSC thusrespectftullyasks

22 thatthe Court reschedulethis Motion to Reconsiderfrom in-chambersto opencourt.
sT

23 D’1TED Fthruary 12 2016 4 /
1’A “M n’-’

24
“ 1 Fj.ç/ -
J *tephui Ptd’? t..q
Robert I Cassftv [‘sq

— Holland& Hart II P
26 9555 Hiliwood Dr., 2nd Floor

Las Vegas,Nevada89134

27: Attorneys,for DefendantsLas VegasSands
28 Corp. andSandsChinaLtd.
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DISTRiCT COURT

CLARK COUNTY, NEVADA

STEVENC. JACOBS, CaseNo.: A-10-627691
Dept. No.: Xl

Plaintiff,
v. PLAINTIFF STEVEN C. JACOBS’

OPPOSITIONTO LAS VEGAS
LAS VEGAS SANDS CORP.,a Nevada SANDS CORP.’SMOTION FOR
corporation;SANDS CHINA LTD., a Cayman WUFlIDRAWAL AND
Islandscorporation;SHELDON G. ADELSON, RECONSIDERATIONOF ORDER
an individual; VENETIAN MACAU LTD., a PREMATURELYDENYING ITS
Macaucorporation; DOESI throughX; and MOTION TO DISQUALIFY JUDGE
ROE CORPORATiONSI throughX,

Defendants. HearingDate: February17, 2016

HearingTime: In Chambers

I. INTRODUCTION

DefendantLas VegasSandsCorp. (“LVSC”) presentsno new fact or law that permits,let

alonewarrants,reconsiderationof the denial of its Motion to Disqualify. Predictably,LVSC flow

attacksthis Court for not allowing it to engagein an admittedattemptat sandbagging,where it

hopedto raiseissuesoutsideof its motionby wayof reply or at anoral argument. Of course,there

is no substanceto whatLVSC says. Its modusoperandiis apparent:It will attackthe integrity and

fairnessofanycourtthatrulesagainstit. Whena courtsanctionsit for blatantmisconduct,thenthe

courtmustbeprejudiced.Whena differentcourtdeniesanotherof its frivolous attemptsto replace

thejudge with knowledgeof its misconduct,then that court mustalso be rogue. LVSC and its

I

AND RELATED CLA[MS

PA2638



1 Chairman,DefendantSheldonG. Adelson(“Adelson”), are little more thanlitigation bullies who

2 attemptto threatenand intimidate anyonewho daresto opposetheir tactics. The evidenceof

3 Defendants’misconductis not opento seriousdebate. They brandthejudiciary asbiasedagainst

4 themsuch[hat any adverseruling cannotstem.from their wrongdoingbut mustbe theproductof a

5 faulty decision-maker.Unremarkably,logic dictatesotherwise.

6 For obviousreasons,ajudgecannotbedisqualifiedbaseduponadversedecisionsrendered

7 aspartof ajudicial proceeding.If the law wereotherwise,theneverylosing litigant could simply

8 claim that the judge was biasedagainstthem. Here, eachof the District Court’s sanctionswere

9 well-deserveddueto theunprecedenteddeceitanddiscoveryabuseswhich, in anyothercase,would

10 have resultedin pleadingsbeing stricken. Indeed, the NevadaSupremeCourt has upheld the

ii District Court’s sanctionsas well as rejectedthe Defendants’claims that the judge should be

12 removed. In fact, the N evadaSupremeCourt has also noted that any supposedchallengewas

13 waivedlong ago.

14 No oneis confusedby LVSC’s goals. It seeksmoredelay,andwill sayanythingto sabotage

15 the trial in this action,which is scheduledto commencein just four months. The Defendantshave
(1 X

16 soughtto groundthis caseto a standstill for the last six years. And with the trial datenearing,the

17 evidenceof their trueactivitieswill sooncometo light. This Court shouldnot rewardDefendants’

18 attemptto manufacturebias to postponethe trial yet again. There is no basis to reconsideror

19 disqualifythejudge:

20 II. STATEMENT OF FACTS

21 A. DefendantsMisleadtheDistrict Court.

22 LVSC’s revisionisthistory compelsJacobsto recountthe long runningpatternof shameful

23 conductso asto put theDistrict Court’s rulings in propercontext. EvenbeforetheNevadaSupreme

24 Court imposeda stayof meritsdiscoverypendingan evidentiaryhearingon personaljurisdiction,

25 in August 2011, DefendantsLVSC and SandsChinabegana campaignof deceptiondesignedto

26 grind this caseto a halt. Their weaponof choicewas to makeclaims — which later provedto be

27 wildly untrue — that they were not allowed to comply with discoverydue to a foreign blocking

28 statuteknownastheMacauPersonalDataPrivacyAct (“MPDPA”).

2
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1 At first, LVSC and SandsChina claimed that the MPDPA precludedany productionof

2 responsivedocumentsfrom Macauandban-edAmericanlawyersfrom going to Macauto review

3 thedocuments.Specifically, in July of 2011, theytold the District Court that:

4 [MS. GLASER:] The government investigations that are
occurring,they have the sameroadblock. The samestonewallthat

5 everyoneelsehas. They are not — they are not evenpermitting the
governmentto comein andlook at documents.It is onlySandsChina

6 lawyerswho arebeingallowedto evenstarttheprocessof reviewing
documents. There are no documentsthat have beenproducedthat

7 have— from SandsChinato the federalgovernmentin anyway, shape,

8
or form. And I needto bevery clearaboutthat,your honor.

9 (Hr’g Tr. at 12:2-11,July 19, 2011,on file (emphasisadded).) Theywent so far as to outlandishly

10 say: We’re not allowedto look at documentsat a stationhere. .“ (Id. at 7:9-10.) As Jacobs

8 11 would laterprove,andtheDistrict Courtwould find, this andahostofothersimilar representations

12 werefalse. Indeed,thevery counselthathassignedthe declarationseekingdisqualificationhere—

13 J. StephenPeek(“Peek”) — hadmonthsearlierbeenreviewingthesedocumentsata computerstation

14 inLasVegas.(H’rgTr. at 132:11-136:10;139:1-140:9,Sept.10,20l2onfile.)And,LVSC’sown

15 counselfor the audit committee,O’Melveny & Meyers,hadbeenin Macaureviewingdocuments

16 relatingto the government’ssubpoenasthat grewout of this litigation. (Hr’g Tr. at 102:7-105:24;

17 116:3-17,Feb.11,2015,onfile.)

18 This deception continued even after the District Court ordered compliance with

19 jurisdictional discovery. Once again, although they knew the truth, LVSC and SandsChina

20 continuedto deceivethe District Court and Jacobsas to where the documentswere locatedand

21 counsel’saccessto them. This deceptioncontinuedandreachedits arguableapexonMay 24, 2012,

22 nearlytwo yearsafter manyof the relevantdocumentshadbeensurreptitiouslytransferredto the

23 United Statesandreviewed. Incredibly, this is whatPeektold the District Court:

24 With respectto Jacobs,Jacobs— I’ll haveto let Mr. Weismandealwith
Mr. Jacobs,becausethoseare issuesthat areof SandsChina,because

25 hewasa SandsChinaexecutive,not a LasVegasSandsexecutive. So
we don’t havedocumentsonour serverrelatedto Mr. Jacobs.Sowhen

26 he sayswe haven’t searchedMr. Jacobs,he is correct; becausewe

27
don’t havethingsto searchfor Mr. Jacobs.

28

3
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1 (Hr’g Tr. at 9:23-10:4,May 24, 2012,on file (emphasisadded).) But as LVSC’s own executives

2 would later admit, this statement,like so manyothers,wasutterly untrue. Volumesof datahad

3 beenplacedon LVSC’s serveryearsearlierandwasreviewedby executivesandlawyers,including

4 the very lawyerwho wasrepresentingthat thedocumentswere inaccessible.

5 B. TheDistrict Court’sFirst SanctionsOrder.

6 Oncethetruth cameto light, theDistrict Courtorderedan evidentiaryhearingon sanctions.

7 After hearingmultiple daysof testimony,theDistrict Court enteredanorder(the “September2012

8 Order”), fmding that the “lack of disclosureappearsto the Court to be anattemptby Defendantsto

9 stall thediscovery,and in particular,thejurisdictionaldiscoveryin theseproceedings.” (Decision

10 andOrderat 7, Sept. 12, 2012 on file.)

11 The District Court continued, “given the numberof occasionsthe [MPDPA] and the

12 productionof ESI by Defendantswas discussedthere canbe no other conclusionsthanthat the

13 conductwas repetitiveandabusive.” (Id. (emphasisadded).) The District Courtexpresslyfound

14
that theDefendantschangedcorporatepolicy regardingaccessto information“during thecourseof

15 this ongoing litigation” to “prevent the disclosureof the transferreddata as wet! as other data.”

16 (id. at 6.) Becauseof the false representationsover many months,the District Court found that

17 LVSC, SCL andtheir respectiveagentsactedwith the “intention to deceivethe court.” (id. at 8

18 (emphasisadded).) Becausethe MPDPA servedas the tool for this deception,the District Court’s

19 principal sanctionprecludedthemfrom “raising the [MPDPA] as an objectionor as a defenseto

20 admission,disclosureor productionof any documents”for purposesof jurisdictionaldiscoveryor

21 theyet-to-be-heldjurisdictionalhearing. (Id.) Tellingly, the Defendantsdid not dareseeka writ

22 or otherwisechallengethat order.

23 C. The District Court Imposes Additional SanctionsUpheld by the Nevada
SupremeCourt.

24

25 Bitt as the District Court would later find at yet anotherevidentiaryhearing,LVSC and

26 SandsChinacontinuedtheir lack of candorand nonprOductionof documents.The District Court

27 subsequentlyfoundthattheiruseof theMPDPA wasevenmorecontradictoryandinconsistentthan

28 known at the time of the first sanctionsorder in September2012. For instance,after Jacobs

4
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1 commencedthis actionin October2010,theSECissuedat leastonesubpoenaseekinginformation,

2 including that locatedin Macau. LVSC’s generalcounsel,Ira Raphaelson,toutedthe seriousness

3 with which LVSC undertookits obligationsrelativeto thatrequest. In response,the LVSC Board

4 of Directorsvotedto vestthe full powerof the Boardwith LVSC’s audit committee,(seeHr’g Tr.

5 at 120:12-121:13,Feb. 12,2015,on file), which engagedO’Melveny aslegalcounsel.Raphaelson

6 expressly recalled conferring with David Fleming, Sands China’s General Counsel, about

7 compliance. Raphaelsonclaims he wanted to ensurethat “maximum access” was given to

8 informationDefendants’possessed.(Id. at 121:4-7.)

9 As part of Raphaelson’s“maximum access,”O’Melveny lawyers from the United States

10 travelled to Macau and had accessto SandsChina’s files, servers,and employees. (Hr’g Tr.

j at 102:7-105:24,Feb. 11,2015,on file.) Raphaelsontestified that “a numberof consents”were

12 obtainedfrom employeesunderthe MPDPA so that OMelvenywould haveaccessto documents

13 to interviewMacauexecutives. (Hr’g Tr. at 122:4-21, Feb. 12, 2015,on file.)

14 Yet, astheDistrict Court found, thatapproachstoodin sharpcontrastto their attitudewhen
iL2X•

5 it comesto complying with their discoveryobligationsin this litigation. The different levels of
x>

16 seriousnessis underscoredby the fact thatLVSC andSandsChinahadnot soughta singleMPDPA

17 consentfrom any Macaupersonnelfor purposesof this litigation. (Hr’g Tr. 174:16-18,Feb. 9, on

18 file.) As the District Court recognized.,SandsChinaandLVSC will obtainconsentswhen it suits

19 their economicinterests,butwill not act similarly whenfacingpotentialliability in aNevadacourt.

20 (DecisionandOrderat pp. 16 ¶ 57; 31 ¶ 123, 125, March 6, 2015,on file.)

21 Following the secondevidentiaryhearing,the District Court imposedadditionalsanctions,

22 precludingSandsChina from calling any witnessesor introducingevidenceat the jurisdictional

23 hearing.(Id. at 39.) The District Court also imposeda rebuttableadverseinferencethat all of the

24 improperMPDPA redactionssupportedJacobs’assertionofpersonaljurisdiction. SandsChinawas

25 orderedto pay$250,000to variouslegal charitiesandJacobs’attorneys’feesandcosts.(Id.)

26 Sands China sought another writ petition to review these sanctionsand to stay the

27 jurisdictionalhearing.(SupremeCourtCaseNo. 67576.)As part of its writ petition, SandsChina

28 askedtheNevadaSupremeCourt to reassignthe case,claimingthat “[tjhe district court’s punitive

5
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i andgrosslyunjustsanctionsorder is the mostrecentin a long history of rulings, comments,and

2 fmdingsthat createan objectivelyreasonablebasisfor questioningthe court’s impartiality, andits

3 ability to effectively managethis litigation.” (Pet. Writ of Prohibitionor MandamusRe March 6,

4 2015 SanctionsOrder, at 48, March 23, 2015, Ex. 1.) Then, as now, Defendantspointed to the

5 numberof writ petitionsit hadfiled as a basisto reassignthe case.(Id.) They complainedabout

6 supposedly“unreasonable”and “burdensome”ordersandassertedthat the Court had “pre-judged

7 every major issue against SCL, including, of course,the March 6, 2015 sanctionsdecision.”

8 (Id. at 49-50.)

On review, theNevadaSupremeCourt only stayedthe monetarysanctionsandallowedthe

10 jurisdictionalhearingto proceed,upholdingthe evidentiarysanctionsthe District Court imposed.

ii (OrderDenyingPetition in PartyandGrantingStay,CaseNo. 67576,Apr. 2, 2015,on file.) Thus,

12 the NevadaSupremeCourt did not believethe sanctionsturnedthe jurisdictional heannginto a

.
13 “show trial” asLVSC nowpretends.TheNevadaSupremeCourtdid not evendignify theimproper

14 recusalrequestwith a response.

15 D. The NevadaSupremeCourt Affirms Specific Jurisdiction and Denies Case
ReassignmentYet Again.

17 Finally, after five years of stalling, the jurisdictional hearing proceededin April and

18 May 2015.TheDistrict Court foundSandsChinasubjectto general,specific,andtransientpersonal

19 jurisdiction. (AmendedDecisionandOrder, May 28, 2015,on file.) SandsChinatookyet another

20 writ challengingtheDistrict Court’sjurisdictionalfindings. Oncemore,SandsChinaaskedthatthe

21 casebereassigned.(Pet. Writ of Prohibitionor MandamusReMay 29, 2015 Order,Jun.22, 2015,

22 Ex. 2.) LVSC andAdelsonmadethe sameclaim — the one LVSC repeatsbeforethis Court — in

23 their relatedwrit proceedingregardingthe trial date. Pet. Wit of Prohibition or MandamusRe

24 Trial SettingOrder, Jun. 26, 2015,Ex. 3.)

25 Ultimately, the NevadaSupremeCourt upheld the District Court’s assertionof specific

26 jurisdiction over SandsChinaand affirmed all of the evidentiarysanctionswith the exceptionof

27 therecipientsof themonetarysanctions.(OrderGrantingin PartandDenyingin PartyPet.for Writ

28 Relief, GrantingPet. for Writ Relief andDenyingPet. for Writ relief, Nov. 4, 2015,on file.) The

6
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1 SupremeCourtupheldtheamountof the sanction($250,000)but ruledthattheDistrict Courtcould

2 not orderthatamountto begivento a particularnonprofit organization. (Id.)

3 And yet again, the Nevada Supreme Court denied the request for recusal of the

4 District Court. it held “[bjecausethe district court’s rulings and the district court’s commen.tthat

5 SandsChina has identified do not suggestbias, we deny the request.” (Id. at 7.) Additionally, it

6 notedthat the claim of biashad alsobeenwaivedbecauseno timely affidavit or motionhadbeen

7 filed evenraisingthe issue. (Id.) (citing Minor v. State,86 Nev. 691, 694,476P.2d11, 13 (1970)).

8 Consequently,Defendantshave already challengedthe history of the District Court’s adverse

9 rulings, and the NevadaSupremeCourt has expresslyrejectedthe suggestionof a basisor case

10 reassignment.Thefailure to inform this Courtof thatadverseruling is yet anothertelling omission

ii byLVSC.

12 E. DefendantsTry to ManufactureBiasThroughMedia Coverage.

13 Unableto obtaina newjudge from theNevadaSupremeCourt, Defendantshatcheda plot

14 to createthe appearanceofbiasusingAdelson’srecentpurchaseof theLasVegasReviewJournal.

15 Indeed,by all appearances.LVSC’s generalcounselandAdelson’s son-in-law,PatrickDumont,

16 wereinvolvedin a shamnewsarticle in theNew Britain Heralddraftedto attacktheDistrict Court s

17 fairness.SeeErik Wemple,Reportfor ConnecticutBristol PressResigns,andWhy thatMatters,

18 Dec. 24, 2015 available at https://www.washingtonpost.comiblogs/erik

19 wemple/wp/2015/12/24/reporter-for-connecticuts-bristol-press-resigns-and-why-that-matters.

20 Thearticle,partly fabricatedandpartlyplagiarized,waswrittenby MichaelSchroederunder

21 the fake name“Edward Clarkin.” Adelson’s relationshipwith goesback more than a

22 decade. (FormanDep., 76:8-78:16,filed undersealconcurrentlyherewithasEx. 4.) According

23 to Adelson’slongtimeconfithnt,attorney,andLVSC BoardMember,CharlesForman(“Forman”),

24 Schroederserved

25 (Id.) DumontadmitsmeetingSchroeder . (Dumont

26 Dep., 10:12-25, Jan. 12, 2016, Ex. 5.) GatehouseMedia’s Kirk Davis

27 (Id. at 11:1-3; 12:13-17.)

28
1 All pagereferencesreferto the correspondingPDFpagenumberof the roughtranscript.
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1 Conveniently,Dumontclaimsto not rememberwhether

2 . (Id. at 11:23-12:6.) Dumontclaims to rememberthat

3

4 (Id. at 15:11-18;15:24-16:2.)

5 But Dumont knew in advance

6 (Id. at 28:5-15.) SchroederaskedDumont

7 . (Id. at 28:16-24.) Dumont alerted Raphaelson that

8 . (Id. at 30:1-4.) Raphaelsonand Dumont had

9 approximatelyten conversations

10 . (Id. at 3 1:13-24.)Dumontclaimedto not know

11 . (Id. at 37:21-25.)

12 However,Dumontadmittedthat

13 (Id. at 16:16-17:6;21:25-22:5.) Dumontsimply claims that he could not rememberwhat he did

14 with it. (Id. at 17:3-4.) Nor couldDumont“recall” forwardingthedraft to Raphaelsonuponreceipt.

15 (Id. at 29:17-20.)Dumontclaimshedid notknow why Schroeder
(I X>

16 (Id. at 17:19-23.) Of course,Dum.ontwas not surprisedto receivethe draft.

17 (SeeId. at 27: 18-19:4.) Dumontclaimsto havenotknownwhathappened

18 . (Id. at 19:20-22:25.)

19 Whateverthe true facts,Defendants’concertedeffort to generatemediacoveragecannotbe

20 usedasswordto dislodgethejudge. For goodreason,courtsrejectsuchattempts,becauseit would

21 only rewardthosewho engagein litigation misconduct.

22 III. DISCUSSION

23 A. LVSC HasNo Right to Delaywith an In PersonHearingor a Reply Brief.

24 A district courtmayreconsidera previousruling only if new issuesof law or fact renderthe

25 prior decisionclearly erroneous.Mason;y& Tile ContractorsAssnof S. Nev. v. Jolley, (Irga &

26 Wirth, Ltd., 113 Nev. 737, 741, 941 P.2d486, 489 (1997). Reconsiderationshouldnot be usedto

27 rearguepoints previouslyrejectedor to raise new points that could havebeenaddressedin the

28 earlier motion. SeeMatterofEstateofHerrmann,100 Nev. 149, 151, 679 P.2d246, 247 (1984).
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i “Only in very rare instancesin which new issuesof fact or law are raisedsupportinga ruling

2 contraryto the ruling alreadyreachedshoulda motionfor rehearingbegranted.”Moore v. City of

3 Las Vegas,92 Nev. 402,405. 551 P.2d244, 246 (1976).

4 Here,LVSC fails to raiseany legal or factual issuethat warrantsa different result.On the

5 contrary,after arguingthat its original Motion to Disqualify wasnot broughtunderNRS 1.235to

6 avoid beinguntimely sincethe District Courthasruled on countlessmotions,2it now assertsthat

7 this Courtwasobligatedto hold a specialin-personhearingon its Motion to Disqualifypursuantto

8 the samestatuteit previouslydisavowed.But NRS 1 .235(5)(b)requiresno suchin-personhearing.

9 it simply statesin relevantpart, “{t]he questionof the judge’sdisqualificationmust thereuponbe

10 heardanddeterminedby anotherjudge. . . .“ NRS l.235(5)(b).

11 The NevadaSupremeCourt notesthat motions are routinely “heard” basedupon written

12 submissions.SeeStatev. Beaudion,131 Nev. Adv. Op. 48, 352 P.3d 39, 43 (2015) (quotations

13 omitted) (explainingthat the word “hearing. . . undoubtedlyhasa hostof meanings”). Reference

14 to a motion being “heard” does not require an in-personhearing and “a statutory hearing

15 requirementmay be satisfiedby providing the partiesthe opportunityto presentargumentsand
cJ

16 evidencethroughwritten submissions.”Id. at 44.

17 This fact is confirmedby EDCR2.23(c),which allowstheCourtto “considerthemotionon

18 its meritsat any time with or without oral argument,andgrantor deny it.” (emphasisadded).The

19 Courtneednot wait until thehearingdateto resolvea motion. EDCR2.23(d).Thus,LVSC hadno

20 right to file a replybrief, particularlysinceit admitsthat it intendedto raisenewmattersnot covered

21 by its original motion. Foe! v. Webber,899 F. Supp.2d 1155, 1159 (D. N.M. 2012) (“Contrary to

22 Dr. Poel’sassertion,a courtneednot wait for a replybriefbeforereachingits decision.”). Justas it

23 is improper to raise new issuesin its Motion for Reconsideration,it would have beenjust as

24 improperfor LVSC to raisethe adverserulings in its reply brief, asthosewerenot thebasisof its

25

26 2 (Opp’n to Pl.’s EmergencyMot. to Strike at 1:26-2:5,Jan. 22, 2016) (“Jacobs’ Motion is
premised upon the false construct that merely becausethe affidavit of LVSC’s counsel

27 accompanyingthe Motion for DisqualificationreferencesNRS 1.235, LVSC’s entire Motion is
basedsolelyonNRS 1.235. . . Themerecitationto NRS 1.235doesnot renderLVSC’s Motion for

28 DisqualificationunderNCJCCanons1 and2.. . untimely. .
.
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1 motion. Thomasv. State,122 Nev. 1361, 1373, 148 P.3d727, 735 (2006) (improperto raisenew

2 argumentsin reply). This Courtdid not errby disallowingLVSCs plannedsandbag.

3 B. This Court Correctly Determinedthat the District Court is Not Biased or
Prejudiced.

4

5 It is not this Court who is “SubstantivelyWrong.’ (Mot. at 12:1.) That is a title long ago

6 earnedby LVSC. Its dissatisfactionwith the outcomeof the unfoundedmotion is no basisfor

7 reconsideration.Cohenv. Clark Ccv. Sch. Dist., No. 1 1-CV-1619-MLH-RJJ,2012 WL 5473483,

8 at *4 (D. Nev. Nov. 9, 2012) (citing Twentieth C’entuiy-FoxFilm Corp. v. Dunnahoo,637 F.2d

9 1338, 1341 (9thCir. 1981)).

10 LVSC paradesa list ofmanufacturedhorriblesstemmingfromvirtually everyadverseruling

11 in this caseor disagreeablecommentof the District Court. But of course,thoserulings stemfrom

12 the District Court’s considerationof evidence as to LVSC and Sands China’s longstanding

13 misconductin this litigation. Judgesare“presumednot to bebiased,andtheburdenis on theparty

14 asserting the challenge to establish sufficient factual grounds warranting disqualification.”

15 In re Dunleavy, 104 Nev. 784, 788, 769 P.2d 1271, 1274 (1989) (quotationsomitted. “[R]ecusal

16 on demandwould put too large a club in the handsof litigants andlawyers,enablingthem to veto

17 theassignmentofjudgesfor no goodreason.” In re UnitedStates,158 F.3d26, 30 (1stCir. 1998).

18

19 An allegationof biasfor or againstan attorney“generallystatesan insufficientgroundfor

20 disqualificationbecause‘it is not indicativeof extrajudicialbiasagainsta ‘party.” In re Dunleavy,

21 104 Nev. 784, 788, 769 P.2d 1271 at 1275 (quoting Gilbert v. C’ity ofLittle Rock, Ark., 722 F.2d

22 1390, 1398-99(8th Cir. 1983)).If suchanallegationweresufficient, “it ‘would bid fair to decimate

23 thebench’andlawyers,once in a controversywith ajudge, ‘would havea licenseunderwhich the

24 judge would serve at their will” Id. (citing with parentheticalexplanationDavis v. Bd. of Sch.

25 C’omrs ofMobile cnty, 517 F.2d 1044, 1050 (5th Cir. 1975)).

26 Moreover,as theUnited StatesSupremeCourthasheld, “opinions formedby thejudgeon

27 thebasisof factsintroducedor eventsoccurringin the courseof thecurrentproceedings,or ofprior

28 proceedings,do not constitute a basis for a bias or partiality motion unless they display a
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1 deep-seatedfavoritism or antagonismthat would makefair judgmentimpossible.” Liteky v.

2 UnitedStates,114 S Ct. 1147,1157(1994)(emphasisadded). “[N]either biasnorprejudicerefer[s]

3 to the attitudethatajudgemayhold aboutthe subjectmatterof a lawsuit.” Cameronv. State,114

4 Nev. 1281, 1283,968 P.2d 1169, 1170 (1998)).

5 Furthermore, “rulings and actions of a judge during the course of official judicial

6 proceedingsdo not establishlegally cognizablegroundsfor disqualification.” In re Dunleavy,104

7 Nev. at 789,769P.2dat 1275. Rather,“[tjhe personalbiasnecessaryto disqualifymust‘stemfrom

8 an extrajudicialsourceandresult in an opinion on the meritson somebasisother than what the

9 judgelearnedfrom hisparticipationin thecase.” Id. at 790, 769P.2dat 1275 (emphasisadded);

10 LiteAy, 114 S.Ct. at 1157 (“[J]udicial rulings alonealmostneverconstitutea valid basisfor a bias

or partialitymotion.. .
. “); Garity v. Donahoe,No. 2:1 1-cv-01805-RFB-CWH,2014WL 4354115,

12 (D.Nev.Sept.3,2014)).

13 In this case,LVSC hasnot pointedto anhingbeyondadverserulings that stemfrom the

• 14 District Court’s knowledgeof the underlyingcase. There is no evidencethat the District Court

15 holdsa “deep-seatedfavoritism or antagonism”that would makeimpartiality “impossible.” The
(ID X>

16 District Court’srulingshavebeenbaseduponhearingsandevidencethattheNevadaSupremeCourt

17 haslargelyupheld. SeeCity ofSparksv. SecondJud.Dist. Ct., 112Nev. 952, 955, 920 P.2d1014,

18 1016 (1996) (“[i]mplicit in the district judge’s authority to sanctionis that the district judgemust

19 designthe sanctionto fit theviolation.”).

20 C. MediaCoverageis Not a Basisto SeekDisqualification.

21 The dangers associatedwith party-driven recusal is heightenedwith disqualification

22 requestsbaseduponmediacoverage.“[I]t is well settledthatprior written attacksuponajudgeare

23 legally insufficientto supportachargeofbiasorprejudiceon thepartof the judgetowardtheauthor

24 of such a statement.” United Statesv. Bray, 546 F.2d 851, 858 (10th Cir. 1976). “[A] judge

25 considering whether to disqualify [herjself must ignore rumors, innuendos, and erroneous

26 information published as fact in the newspapers. . . . To find otherwise would allow an

27 irresponsible,vindictive or self-interestedpressinformationandlor an irresponsible,misinformed

28
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1 or carelessreporterto control the choiceof judge.” UnitedStatesv. Greenough,782 F.2d 1556,

2 1558 (11thCir. 1986)(quotationomitted).

3 Indeed, parties with accessto, or ownershipof, media outlets should not be able to

4 manufactureargumentsof biasin orderto “judge-shop.” SeeIn reAguinda,241 F.3d 194, 206 (2d

5 Cir. 2001). Otherwise,“partieswho aresophisticatedin theirdealingswith thepressmight thenbe

6 able to engineera judge’s recusalfor their own strategicreasons.” UnitedStatesv. Bayless,201

7 F.3d 116, 129 (2d Cir. 2000).

8 Indeed,the casesare legion that public remarksby a trial judgeconcerningthe factualor

C) proceduralaspectsof a casethat arebasedon what thejudgehadobservedin thecourtroomduring

10 the courseof the litigation, provideno basisfor recusal. SeeEx ParteMonsantoCo., 862 So. 2d.

11 595, 631-32 (Ala. 2003) (Catalogingmore than a dozen decisionsfrom both federal and state

12 appellatecourtson the point.) “[R]emarksreflectingevenstrongviews abouta defendantwill not

13 call for a judge’s recusalso long as thoseviews are basedon [her] own obseiwationsduring the

14 performanceof hisjudicial duties.” UnitedStatesv. Barry, 961 F.2d260,263 (D.C. Cir. 1992).

15 LVSC has not presentedany evidenceor argumentthat the District Court’s generic

16 commentsto the mediagive rise to any hint of bias or prejudice. DespiteDefendants’efforts to

17 placethe District Court in the middle of a mediacontroversy,the District Court did not makeany

18 commentgiving rise to disqualification.

19 D. Thereis No Basisfor a Stay.

20 LVSC provesits true agendawhenit claimsthatthis Court shouldimposeyet anotherstay

21 of the case,therebytrying to sabotagetheupcomingtrial date. To begin,any suchrequestis not

22 properly before this Court. This Court’s involvementis limited to deciding the disqualification

23 motion. SeeNRS 1.235. If this Courtdeniesthe currentmotion, the caseproceedsin front of the

24 currently-assignedjudge.

25 Moreover, not one of the factors necessaryfor a stay is presenthere. SeeHansenv.

26 Eighth Jud. Dist. Ct. ex rel. Cnty. of Clark, 116 Nev. 650, 657, 6 P.3d 982, 986 (2000);Mikohn

27 GamingCorp. v. Mc&ea, 120 Nev. 248, 251, 89 P.3d36, 38 (2004). LVSC hasnot presenteda

28 substaitial case on the merits or a serious legal question regarding the District Court’s
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1 disqualification.Hansen,116 Nev. at 659, 6 P.3dat 987 (“movantmust ‘presenta substantialcase

2 on themeritswhena seriouslegal questionis involved... .“). And, LVSC will suffernoprejudice

3 from continuingto litigate in front of the fair and impartial District Court. The real objectof the

4 LVSC’s Motion is to secureanotherdelayof the June2016 trial dateandpreventfurtherdiscovery

5 of its wrongdoing. LVSC’s proceduralgamesmanshipprovidesno groundsfor a stay. Mikohn

6 GamingCorp., 120 Nev. at 251, 89 P.3d at 38 (stayshouldbe deniedwhen writ appearsto be for

7 dilatorypurposes).

8 Anotherdelayofthediscoveryandthetrial date— eventemporarily— will severelyprejudice

9 Jacobs. The parties are conducting significant depositions in the next two weeks. LVSC

10 acknowledgesthat “[t]he parties are presentlyengagedin discovery, some of which is hotly

11 contested... .“ (Mot. at 35:7.) Accordingly,theDistrict Courtwill haveto beavailableto intervene

12 in any discoverydispute.Jacobshaswaitedmore than5 1/2 yearsto vindicatehis rights. LVSC is

13 not entitledto furtherdelay.

14 W. CONCLUSION

15 LVSC’s Motion for Reconsiderationis procedurallyand substantivelyflawed. It has not

16 presentedany new law or evidencejustifring reconsiderationand the complaintsit lodgesare

17 insufficientto give the appearanceof impropriety. Its Motion is without merit.

18 DATED this 15thdayof February,2016.

19 PIsANELLI BIcE PLLC

20
By: Is! ToddL. Bice

21 JamesJ. Pisanelli,Esq.,Bar No. 4027
ToddL. Bice, Esq.,Bar No. 4534

22 DebraL. Spinelli, Esq.,BarNo. 9695
JordanI. Smith, Esq.,Bar No. 12097

23 400 South7th Street,Suite300
LasVegas,Nevada 89101

24
Attorneysfor Plaintiff StevenC. Jacobs

25

26

27

28
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ElectronicallyFiled
02/16/201604:02:39PM

1 DECL
J. StenhenPeek Esa.
NevaaaBarNo: I 759 CLERK OF THE COURT

RobertJ. Cassity,Esq.
3 NevadaBar No. 9779

HOLLAND & HART LLP
4 9555Hiliwood Drive, 2ndFloor

Las Vegas,Nevada89134
5 (702) 669-4600

(702) 669-4650— fax
6 speek(2ihollandhart.corn

bcassif’(;ho1landhart.corn
7

8 Attorneysfor Las VegasSandsCoip.
andSandschina,Ltd.

9

10 DISTRICT COURT

11 CLARK COuNTY,NEVADA

12 STEVENC. JACOBS, CASENO.: A627691-B
DEPT NO.: XI

13 Plaintiff,
v. DEPTNO.: XVIII (This Motion)

14
LAS VEGAS SANDS CORP., a Nevada

15 corporation;SANDS CHINA LTD., a DECLARATION OF LESLIE W.
CaymanIslandscorporation;SHELDON ABRAMSON16 G. ADELSON, m his individual and
representativecapacity;VENETIAN

17 MACAU LTD., aMacauco oration;
DOESI-X; andROEcORPRATIONS D t F b 1718 I-X ae. e ruary

19 Defendants. Time: In Chambers

20 AND ALL RELATED MATTERS.

21 Br

22

23 T, Leslie W. Abramson,stateanddeclare:

24 1. My nameis Leslie W. Abramson.My addressis 407 Turnstile

25 Trace,Louisville, Kentucky40223.I havebeena licensedattorneyin Kentucky

26 since1971.

27 2. In additionto my J.D. degreefrom theUniversity of Michigan,

28 I haveearnedLL.M. andS.J.D.degreesfrom the Universityof Wisconsin.I have
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beena memberof the KentuckyBar since 1971. I practicedlaw with Frankand

RobertHaddadin Louisville, Kentuckyfrom 1971 until 1974. Since 1973, I have

beena memberof the faculty of the Louis D. BrandeisSchoolof Law at the

Universityof Louisville. Since 1980, I havetaught,researched,andwritten in the

areaof professionalresponsibilityfor both lawyersandjudges.I havebeena
6

Fellow of theAmericanJudicatureSociety,andhavepublisheda monographon

judicial conflicts of interestentitled: JudicialDisqualificationunderCanon3 of the

Codeof JudicialConduct(2d ed.) (AmericanJudicatureSociety 1992)
9

I havealsoauthoredmorethantwenty law reviewarticlesandbooks,
10 including:
11

“Judicial DisclosureandDisqualification:theNeedfor More Guidance,”28
12 JusticeSystemJ. 301 (2007).

rl 13
The Judges RelativeIs Affiliated with Counselof Record:TheEthical

$°° 14 Dilemma,” 32 HofstraL. Rev. 1181(2004).

“The JudicialEthicsof Ex ParteandOtherCommunications,”37 Houston
16 L.Rev. 1343 (2000).

I 17 “Appearancesof Impropriety: DecidingWhena Judge’sImpartiality ‘Might

18 ReasonablyBe Questioned”,14 Geo. J. Legal Ethics55 (2000).

19 “The Judge’sEthicalDuty to ReportMisconductby OtherJudgesand
LawyersandIts Effect on JudicialIndependence,”25 HofstraL. Rev. 751

20 (1997).
21

“Canon2 of the Codeof JudicialConduct,”79 Marq. L. Rev. 949 (1996).
22

“Deciding RecusalMotions: Who JudgestheJudges?”28 Vaip. L. Rev. 543
(1994).

24
“SpecifyingGroundsfor JudicialDisqualificationin FederalCourts,” 72

25 Neb. L. Rev. 1046(1993).
26 My booksandarticleshavebeencited in morethan 100judicial decisions,treatises

27 andlaw review articles.In addition, I havespokenatjudicial ethicsseminars

28 throughoutthe country,andhavebeenconsultedin scoresofjudicial ethicscases
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by media,attorneys,andjudicial conductorganizations.A copyof my Curriculum

Vitae is attachedto this Declaration.
3

Basisof My Opinion

3. At the requestof the defendantsin this caseI havereviewedthe

following documents:Motion for Disqualification,filed January13, 2016,
6

Declarationof JudgeElizabethGonzalez,filed January15, 2016,OrderDenying

Motion for Disqualificationof JudgeGonzalez,filed January29, 2016,Motion for
8

WithdrawalandReconsiderationof OrderPrematurelyDenyingIts Motion to

Disqualify Judge,filed, February9, 2016,andDeclarationof JudgeElizabeth
10

Gonzalez,filed February12, 2016.
11

4. NevadaJudgeElizabethGonzalezcurrentlypresidesoverthe
12

above-styledcase,which is scheduledfor trial in June2016. In late2015,press
13

coverageof the recentchangeof ownershipof theLas VegasReview-Journal
° 14

becamea topic of discussionin court. Oneof the defendants,SheldonAdelsonand
15

his family wereidentifiedasthepurchaser.JudgeGonzalezbeganandcontinuedto
16

readaboutthe salein mid-December2015.
17

5. At a December24, 2015hearingon Defendants’Motion for a
18

ProtectiveOrderto reschedulea non-party’sdeposition,JudgeGonzalezstatedthat
19

shehadreadnewsreportsaboutthenon-party’savailability. Speakingof Las
20

VegasSandsexecutivePatrickDumont, the Judgesaid, “I readin thepaperhe was
21

busyon otherthings,” andthenobservedthatbeingbusydoesnotjustify “not
22

showingup for a depo.”
23

6. Twelvedayslateron January5, 2016,without anyrequestfrom
24

counselOr theparties,shecitedthe “amountof presscoveragethathasrecently
25

occurredwith theLas VegasReview-Journal”to supporttheuseof ajury
26 . . .

questionnaireprior to the scheduledJune27, 2016tnal. JudgeGonzalez’s
27

referenceto the “amountof presscoverage”did not referto herown contribution
28
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1
to that coverageasa resultof consentingto be interviewedfor a Time magazine

article aboutherselfasthe presidingjudgein the caseat bar.

7. The Time magazinearticle appearedin theJanuary7, 2016

issue.Thearticle includedthejudge’sadmissionthat shehad“approached”a

reporter(rephrasedas“[u]pon inquiry” in JudgeGonzalez’sJanuary15, 2016
6

Declaration)from theLas VegasReview-Journaluponseeinghim “at a decidedly

mundanecourtproceedingin November”2015. Sherecounteda dialoguewith the
8

reporteraboutwhy he wasattendingthe hearing.While JudgeGonzalez

approachedthereporteraboutthereasonfor his presence,herJanuary15
10

Declarationindicatesthatshesawnothing“unusual” in his attendance.
H

8. After denyingthe aforementionedMotion for a Protective

Orderfour daysearlier,at theJanuary11, 2016deposition,the deponent’scounsel
13

instructedthe deponent,PatrickDumont,not to answercertainquestionsrelatedto
14

thepurchaseof theReview-Journal.The following morning,JudgeGonzalezheld
15

a hearingto discussthat instruction.
16

9. Prior to the startof the January12 hearing,JudgeGonzalez
17

stated,“We’re on the record,becauseI havea high level of paranoia”aboutthe
18

digital audiovideo recordingsystem.Later, shecommentedabouther interview
19

with Time, notingthat she“had witnessesfor everybackgroundconversationI had
20

with a reporterfor thatreason.”
21

Summaryof Opinion
22

10. JudgeGonzalez’sconductin continuingto presideoverthe
23

above-styledcaseviolatesRule 2.11(A) of theNevadaCodeof JudicialConduct,
24

andrequiresher disqualificationfrom furtherparticipation,becauseher
25

“impartiality might reasonablybe questioned.. . .“ NevadaCodeof Judicial
26

Conduct(2010).
27

28
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11. JudgeGonzalez’sJanuary15, 2016andFebruary12,2016

swornresponsesto counsel’smotionto disqualifymisconstruethenatureof

counsel’sMotion for Disqualification.While shestatesthat shedoes“not havea

biastowardor prejudiceagainstLVSC or anyof its officers, directorsor

employees,”Movant’s referenceto Rule 2.11(A) allegesthatthe appearanceof
6

partiality requiresdisqualification. . .

12. The Codeof JudicialConductis just asconcernedwith the
8

appearanceofpartiality as it is concernedwith the fact of partiality. Moreover,the

appearanceof partiality standardappliesregardlessof a judge’sstatementsthat she
10

or he is not biasedtowardanyonein a case.Rule2.11(A) requiresthatJudge

Gonzalezerr on the sideof cautionby recusingherselfto removeanyreasonable

doubtas to her impartiality.
13

13. The rationalefor requiringdisqualificationfor the appearance
-$‘°° 14

of improprietywasstatedby theNevadaSupremeCourt in MatterofRoss,656
15

P.2d832 (Nev. 1983) whenit cited the following languagein Commonwealth
16

Coat. Corp. v. continentalCas. Co., 393 U.S. 145, 150 (1968): “any tribunal
17

permittedby law to try casesandcontroversiesnot only mustbe unbiasedbut also
18

mustavoid eventhe appearanceof bias.”
19

14. The defensivetoneandlanguagein JudgeGonzalez’sFebruary
20

12, 2016Declarationcould leadan objectiveobserverto reasonablyconcludethat
21

JudgeGonzalezhasfailed to conductherselfin the impartial andneutralmanner
22

expectedandrequiredof a memberof theNevadajudiciary.
23

15. MatterofRossalsocitedwith approvalfn re Murchison,349
“4

U.S. 133, 136 (1955):

Fairnessof courserequiresan absenceof actualbiasin the trial of
26 cases.But our systemof law hasalwaysendeavoredto preventeven

the probabilityof unfairness.To this endno mancanbe ajudgein his
27 own caseandno manis permittedto try caseswherehehasan interest
28 in the outcome.That interestcannotbe definedwith precision.
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1 Circumstancesandrelationshipsmustbe considered.* * * Sucha
-, stringentrule may sometimesbartrial by judgeswho haveno actual

biasandwho would do their very bestto weighthe scalesofjustice
3 equallybetweencontendingparties.But to performits high function

in the bestway, “justice mustsatisfythe appearanceofjustice.” Offutt
v. UnitedStates,348 U.S. 11, 14 (1954).

16. Licebergv. HealthServicesAcquisition Corporation486 U.S.
6

847 (1988)upheldthe importanceof a recusalstandardbaseduponthe appearance

of partiality:
8

If it would appearto a reasonablepersonthatajudgehasknowledge
9 of the factsthatwould give him an interestin the litigation thenan

appearanceof partiality is createdeventhoughno actualpartiality
10 existsbecausethejudgedoesnot recall the facts,becausethejudge
11 actuallyhasno interestin the caseor becausethejudgeis purein

heartandincorruptible.
12

13
Permittingsubstitutionof anotherjudgefor JudgeGonzalezis themosteffective

methodto promoteandmaintainpublic confidencein thejudicial system.

17. Insteadof askingwhetherthejudgepersonallydisclaimsher

16
own partiality, the standardfor measuringtheappearanceofpartiality is whethera

reasonablepersonknowing all the factscouldconcludethat thejudge’s impartiality
17

18
might reasonablybe questioned.When it is plausiblefor a reasonablepersonto

19
questionthejudge’simpartiality, it is thenappropriatefor a party or counselto

20
challengethejudge’s impartiality by motion.

21
18. A commonsensereadingof Rule 2.11(A) of NevadaCodeof

22
JudicialConductsupportsthe conclusion thata “well-informed, thoughtfuland

23
objectiveobserver”would believethatJudgeGonzalezshouldbe disqualifiedin

24
the caseat bar. While the documentsthemselvesdo not conclusivelydemonstratea

25
disqualifyingpersonalbiasunderRule 2.11(A)(l) of theNevadaCodeof Judicial

26
Conduct,they do presenta clearcasefor disqualificationfortheappearanceof

27
partiality, which is consistentwith Comment1 to Canon2.11 of theNevadaCode

28
of JudicialConductwhich says:“Under this Rule, ajudge is disqualifiedwhenever
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thejudge’simpartiality might reasonablybe questioned,regardlessof whether,.

thespecificprovisionsof paragraphs(A)( I) through(6) apply.”
4

‘

I declareunderpenaltyof perjury underthe law of the Stateof

Nevadathat the foregoingis true andcorrect. This declarationwasexecutedon

this 16th dayof February,2016 in the Countyof Jefferson,Commonwealthof

Kentucky. A
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J. StephenPeek,Esq.
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RobertJ. Cassity,Esq.
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HOLLAND & HART LLP
9555 Hiliwood Drive, 2ndFloor
LasVegas,Nevada89134
(702) 669-4600
(702) 669-4650— fax
seekoilandhart.com
bcassity(i)hol[andhaacom

Attorneysfor Las VegasSandsCorp.
andSandsC’hina, Ltd.

LAS VEGAS SANDS CORP., a Nevada
corporation;SANDS CHINA LTD., a Cayman
Islandscorporation;SHELDONG. ADELSON,
in his individual andrepresentativecapacity;
VENETIAN MACAU LTD., a Macau
corporation;DOESI-X; andROE
CORPORATIONSI-X,

Defendants.

AND ALL RELATED MATFERS.

CASENO.: A627691-B
DEPTNO.: XI

DEPTNO.: XVIII (This Motion)

REPLY TO DECLARATION OF TIlE
HONORABLE ELIZABETH
GONZALEZ, 2/12/2016,AND IN
SUPPORTOF MOTION TO
WITHDRAW JANUARY 29 ORDER
(DEPT.XVIII, BARKER)

Date: February17, 2016

Time:

INTRODUCTION

Las VegasSandsCorp., for itself and on behalfof its co-defendants,files this reply k

JudgeElizabethGonzalez’sdeclarationof February 12, 2016 (“SecondDeclaration”) and it

supportof its pendingmotion. This reply is limited to (1) respondingto paragraph8 of he:

26 declarationregardingthe fmding andconclusionshedrew from the testimonyof Manj it Singhor

28

September12, 2012, and (2) to respondto the statementthat “I do not have a bias toward o
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1 prejudiceagainstLVSC or anyof its officers, directors,or employees.” SecondDeci. at 6, ¶ 15:

2 Declaration,01/15/16, at 7, ] 27.

3 Judge Gonzalez and this Court have overlooked that under the NCJC, judicial

4 disqualification is not exclusively premisedon establishingactual bias toward or prejudicc

5 againsta party. A judgemaybe disqualifiedfor conductandstatementsthat a reasonablepersor

6 could say createsan appearanceofpartiality’. The affidavit of ProfessorLeslie W. Abramson,

7 filed concurrently herewith, points out that Canon 2.11(A) of the NevadaCode of Judicial

8 Conductrequiresajudge,on painof disqualification,to avoidconductthatcreatesan appearance

9 of partiality. ProfessorAbramson,after examiningthe samemotion papersthat are before thi

10 Court, concludesthat JudgeGonzalez’sinterest in and participation in presscoverageof thi

11 caseandthe acquisitionof the Review-Journalby the Adelsonfamily createsan appearancethai

12 sheis not impartial,which requiresherdisqualification.

13 ARGUMENT
- (‘I C’

14 1. ii”[anjit Singh. JudgeGonzaleztestifiesin her SecondDeclarationthat hei

15 finding that “management[of SandsChina and Las VegasSands]was involved in the issues’

16 that led to sanctionsof thesedefendantsin 2012 “is basedin part uponthe testimonyof Manjii

17 Singh.” SecondDecl. at 3, ¶ 8. In point of fact, as the transcriptof Mr. Singh’s testimon)

18 shows,the “management”wasnot that of Las VegasSandsor SandsChina (a CaymanIslands

19 holding company),but the managementof a Macanesecorporationin Macau:

20 Therewasactiontakenin Macauin July 2011 in orderto makesurethattherewas

21 compliancewith currentunderstandingof thedataprivacy issue. [Tr. 09/12/12at
98:6-8,Ex. A hereto]

22
1 indicatedthereweretwo changes,onewasa clarificationthatno datain Macau

23 shouldbe accessedunlessapprovalwasgrantedexplicitly by Macau. Therewas

24 accessthatsomeindividualshadto somesystemsin Macauthat wereremoved.
[Tr. 09/12/12,at 102:10-14,Ex. A hereto]

25

26 The companythat held the dataJudgeGonzalezreferredto andthat took this actionwa

27 VenetianMacauLtd., a Macaucompanylicensedand regulatedby the Macanesegovernment

28 that was not beforethe District Court. The MacauDataPrivacy Act appliesto companiesan
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1 individuals over whomMacauhasjurisdiction, which in this instanceis VenetianMacauLtd. a

2 foreign company. The Judge’scontinueddistortion ofYmisplacedrelianceon the recordbefore

3 her, which remainsdevoidof evidencethat the Defendantsgavedirection to deceive,is further

4 evidenceof herbias.

5 2. Disqua4ficationfor the appearanceofpartiality. Pleaseseethe Affidavit

6 of Leslie W. Abramsonfiled concurrentlyherewith,which addressesa point underNCJC 2.11

7 that was not consideredby this Court or by JudgeGonzalezin her two declarationsdisclairning

8 personalbias againstthe defendants.The point is also addressedin the official Commentaryto

9 NCJC2..1l:

10 Underthis Rule, ajudgeis disqualifiedwheneverthejudge’simpartiality might

11 reasonablybe questioned.regardlessof whetherany of the specificprovisionsof
paragraphs(A)(1) through6 apply.

12
C

DATED Febmary16, 2016.

15
IS! J. SteohenPeek,Esg.

16 J. StephenPeek,Esq.
CI, RobertJ. Cassity,Esq.

17 Holland&HartLLP

18 9555 Hillwood Dr., 2ndFloor
LasVegas,Nevada89134

19
Attorneysfor DefendantsLas VegasSandsCorp.

20 andSandsChinaLtd.

21

22

23

24

25

26

27

28
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. .

1 A To be clear, subsequentto my depositionwhen I took

2 a look back to determinedate, time frame of when accesswas

3 removed it was more around the July time frame.

4 Q Okay. But you so you’re saying accesswas

5 removed in the July of 2011 time frame?

6 A That there was action taken in Macau in July 2011 in

7 order to make sure that there was compliancewith our current

8 understandingof the data privacy issue.

9 Q Do you recall telling me that what prompted this

10 decision was a Securitiesarid ExchangeCommission subpoena

11 that had been issuedto Las Vegas SandsCorp.?

12 A I recall mentioning I wasn’t quite clear on what the

13 exact trigger was, that it could have been the SEC.

14 Q Okay. And do you recall telling us that it was your

15 understandingthat the time frame in which the change in

16 policy and the discussionwas occurring was when you overheard

17 discussionswithin the company about the Securitiesand

18 Exchangecommissionsubpoenaingrecords?

19 A Again, I would want to correct that I would not

20 characterizeit as a change in policy, becausethere was no

21 policy.

22 Q All right. Well, let’s go to --

23 MR. BICE: Your Honor, may I publish --

24 THE COURT: Already startedthe process.

25 MR. BICE: Thank you.

98
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.

1 THE COURT: Hold on a second.

2 Sir, here’s your original depositiontranscript.

3 Counsel will refer you to a page. Pleasefeel free to read

4 before or after to give yourself context.

5 THE WITNESS: Thank you, Your Honor.

6 8? MR. BICE:

7 Q If you would, please, Mr. Singh, let’s turn to

S page 122 of your deposition.

9 THE COURT: 122?

10 MR. BICE: Yes.

11 THE COURT: Thank you.

12 BY MR. BICE:

13 Q Actually, let’s start on the bottom of page 121 -- I

14 apologize.

15 MR. PISANELLI: See if Her Honor wants a copy.

16 THE COURT: No, thank you.

17 MR. PISANELLI; No, thank you?

18 THE COURT: No, thank you.

19 MR. BICE: I’m disappointed.

20 THE COURT: Sorry.

21 BY MR. BICE:

22 Q All right. I’ll start on the bottom, and I’ll read

23 along. Make sure -- you make sure I’m reading correctly for

24 the record. Line 23 is a questionto you.

25 “Did you see written documents?”

99
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. .

1 And your answer was, “There was information

2 exchangedaround the fact that the SEC subpoenacame

3 in April of 2011, and that was what really started

4 the conversationaround accessto Macau data.”

S Question, “So it was in direct response-- is it

6 fair to say that this change in policy was prompted

7 by the SEC subpoena?”

B Your answerwas, “Again, I can’t answer the

9 question. The time frame is all I can provide you

10 with.”

11 My next question, “All right. But the time frame of

12 the change in policy and the discussionsthat you

13 overheardabout it were in direct reaction to the

14 SEC subpoena?”

15 And your answerwas, “That would be a valid

16 statement.”

17 Correct?

18 A The best of my knowledge at the time, yes.

19 Q Okay. And my point was I’d askedyou specifically

20 about a change in policy, right, and there was a change in

21 policy, was there not?

22 A Well, again, I wouldn’t characterizeit as a policy,

23 and perhapsI should have clarified that during my deposition.

24 But I would not characterizeit as a policy.

25 Q All right. It was a change in access?

100
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.

1 A Yes.

2 Q Okay. Do you recall testifying that there were two

3 changesthat occurred? If youd go to page 118. Actually,

4 let’s start on page 117 so that we have the context of the

5 questionsand answers. And I’ll read it, and you follow along

6 with rae again.

7 Line 9, question, “Were there any restriction -- or

8 restraints,.” I apologize, “as tar as you know upon

9 the physical ability from an executivehere in Las

10 Vegas to accessany records -- any records at

11 Macau?”

12 Answer, “Not that I’m aware of.”

13 Question, “The only restrictionswould be

14 restrictionsthat might be on accesslevels by the

15 person’s rank; is that fair?”

16 Answer, “Are we talking electronically, or

17 physically?’

18 Question, “Electronically, 1

19 Answer, “Electronically, yes.”

20 Question, “And then -- and that then changed, you

21 said, in April of 2011; correct?”

22 Or the answer you gave was, “Correct.”

23 And the next questionwas, “Okay. Do you know, did

24 it changeafter Sandswas asked to respondto a

25 subpoenaby the Securitiesand ExchangeCommission,
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. .

1 or did the changeoccur before Sandswas asked to

2 respondto the Securitiesand ExchangeCommission?”

3 Answer, “I don’t know the answer to that.”

4 Question, “So describefor me what the changewas

5 that occurred.”

6 Okay? You’re following me along?

7 A Yes.

8 Q Okay. So now, if you would, read to the Court what

9 your answer was to that question.

10 A I indicated there were two changes, one was a

11 clarification that no data in Macau should be accessedunless

12 approval was grantedexplicitly by Macau. There was access

13 that some individuals had to some systemsin Macau that were

14 removed.

15 Q Okay. So now, prior to April of 2011 and prior to

16 this Securitiesand ExchangeCommission subpoenabeing issued

17 Las Vegas Sands had a network-to-networkconnectionwith

18 Macau; correct?

19 A Correct.

20 Q And that connection, does it still exist today?

21 A Yes, it does.

22 Q But restrictionshave now been imposedupon it;

23 correct?

24 A That is correct.

25 Q And those restrictionswere not imposedby the

102
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMkTION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLORENCE HOYT
Las Vegas, Nevada 89146

9/13/12
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2 CLERKOF THE COURT

3

4 DISTRICT COURT

5 CLARK COUNTY, NEVADA

6

7 STEVENJACOBS,

8 Plaintiff,

vs. CASENO. A-10-627691
10 DEPTNO. Xl

LAS VEGAS SANDS CORP.,a Nevada
11 corporation;ET AL.,

12
Defendants.

13

________________________________________/

14 ORDERDENYING DEFENDANTLAS VEGAS SANDS CORP.’SMOTION
FORWITI-IDRAWAL AND RECONSIDERATIONOR IN THE ALTERNATIVE15 REOVEST FORA STAY OF TEN BUSINESSDAYS

This Court,havingreviewedDefendantLas VegasSandsCorp.’smotion filed on February
17

9, 2016,andall relatedpleadings,finds the matteris appropriatelydecidedonthepleadingsand

19 without oral argumentpursuantto EDCR2.23.

20 Withdr3walandReconsideration

21 “A district court may reconsidera previouslydecidedissueif substantiallydifferent

22
evidenceis subsequentlyintroducedor the decisionis clearly erroneous.”1The NevadaSupreme

23
Court hasalso statedthat “[o}nly in very rareinstancesin which new issuesof fact or law arc raiscd

24

25
supportinga ruling contraryto the ruling alreadyreachedshoulda motion for rehearingbe

26 granted.”2

27

________________________

Masonry& 77Th ContractorsAss‘n. ofSouthernNevadav. Jolley Urga & Wirth. Lid., 113 Nev. 737, 741(1997),28 2 (quotingMoore v. Ciiy ofLas Vegas,92 Nev. 402, 405 (1976)).
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1 DefendantLas VegasSandsCorp. (“LVSC”) asksthis Court to withdraw andreconsiderits
2

orderdenyingdisqualificationof JudgeGonzalez,asserting“the Court hasoverlookedand/orerred
3

in failing to allow LVSC the reply permittedunderEDCR2.20(h)andthehearingrequiredunder
4

NRS 1 .235(5)(b)on whetherJudgeGonzalezshouldbe disqualifiedfor bias.”3Defendantrefers

6 repeatedlyto a statutoryrequirementfor a hearingon disqualificationpursuantto NRS 1.235(5)and

7 entitlementunderEDCR2.20 to file a reply, stating“tjhis Court’s orderwasclearlyprematureand

8 procedurallyirregular.”4

In Rivero v. RiveroappellantMichelle Rivero claimed“the district courtabusedits
10

discretionin not allowing her to file a reply to Mr. Rivcro’s oppositionto the motionto disqualify

12 andby not permittingher to arguethe meritsat a hearing.”5TheNevadaSupremeCourt concluded

13 summarydismissalof themotionwasproper,stating“the chiefjudgeproperlydeniedMs. Rivero’s

14 motion to disqualify thedistrict courtjudgewithout consideringa reply from Ms. Rivero or holding

15 a hearingon the motion becauseMs. Rivero did not establishlegally cognizablegroundsfor an
16

inferenceof bias.”6DefendantLVSC fully briefedthe “new grounds”uponwhich it soughtJudge
17

18
Gonzalez’sdisqualification.7Ihesewoundswerepurportedto be the recentmediacoverageof the

19 lawsuitandJudgeGonzalez’scommentson it as recentlyasJanuary7, 2016,andthe ruling by

20 JudgeGonzalezregardingtheDumontdepositionandprocedureimplementedto resolvedeposition

21 disputes.8

22

23

24 Las VegasSandsCorp.’s Mot. tbr Withdrawalarid Reconsiderationof OrderPrematurelyDenying Its Mot. to
.. DisqualifyJudge10:10-12(Feb. 9, 2016).

Id. at 1:25-27;9:3-6; 9:24; 10:10-17; 10:20-27; 11:12-17; 11:21-25;35:14-20. SeealsoRequestfor OpenHearingon
Las VegasSandsCorp.’sMot. for Withdrawaland Reconsiderationof OrderPrematurelyDenying Its Mot. to
DfsqualifyJudge(Feb. 12. 2016).
Riverav. Rivera, 125 Nev. 410,438(2009).
hi at 439. Seealsohi re Peflhion so RecallDunleavy, 104 Nev. 784 (1988).
SeeLasVegasSandsCorp.’s Mot. for Disqualification(Jan. 13, 2016).

28 Id. at 8:2-6 (within J. StephenPeek’sDec. in Supportof Mot. for Disqualification).
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This CourtthoroughlyevaluatedDefendant’sargumentsandexhibitsandfound no evidence2
JudgeGonzalezhasactualbiasor implied bias in favor of or againstany partyto this action,andno3
disqualifyingbiaspursuantto NRS I .230. This Court found no evidenceto supportDefendant’s
conclusionthat recentstatementsby JudgeGonzalezto reportersreasonablygivesrise to the

6 perceptionthat shehasengagedin conductthat reflectsadverselyon her impartiality.’° This Court
7 found thatDefendantpresentedno legal authoritythatprecludedJudgeGonzalez’sdispute
8 resolutionprocedurefor Mr. Dumont’sdeposition.” DefendantLVSC did not establishlegally

cognizablegroundsfor an inferenceof biasandas in Rivero summarydismissalwasappropriate.10

11
Defendantnow claimsit intendedto presentin a reply brief“the history of uneventreatment

12 underwhich the motionfor disqualificationmustbe considered.”12Defendantknewor shouldhave
13 knownthis historyprior to filing its motion for disqualificationof JudgeGonzalezandeither
14 neglectedto include it or intentionallyomitted it. The information is not newfor the narrowissue
15 of reconsideration.Additionally, theNevadaSupremeCourt hasmadeit clearthat “rulings and16

actionsof a judgeduring thecourseof official judicial proceedingsdo not establishlegally17

18
cognizablegroundsfor disqualification,”and“[tihe personalbiasnecessaryto disqualifymust

19 ‘stem from an extrajudicialsourceandresultin an opinionon the meritson somebasisotherthan
20 whatthejudgelearnedfrom his [or her] participationin the case.’”t3 “To permit art allegationof
21 bias,partially foundeduponajustice’sperformanceof his [or herj constitutionallymandated
22

responsibilities,to disqualify thatjusticefrom dischargingthosedutieswould nullify the court’s23
authorityandpermitmanipulationofjustice,aswell asthe court.”14The NevadaSupremeCourt24

25

__________________________

‘ OrderDenying Deft. Las VegasSandsCorp.’s Mot. for Disqualification2:15-17(Jan.29,2016).26 IGjj at 4:18-22.
“(dat 5:21-23.27 2 Las VegasSandsCorp.’s Mot. for Withdrawaland.Reeonsiderationat 10:26-11:1.13 Duntecwy, 104 Nev. at 789-90.2o ‘‘id.at790.
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1 hasalso statedthat“remarksofajudgemadein thecontextof a courtproceedingarenot considered

2 indicativeof improperbiasor prejudiceunlesstheyshowthatthejudgehasclosedhis or hermind
3

to the presentationof all the evidence,”15Therecordbeforethis Court showsno evidenceJudge
4

Gonzalezhasclosedhermind to thepresentationof evidence.

6 Defendant’smotion for reconsiderationhasnot identifiednew issuesof Law or fact, and the

7 claimed“history of uneventreatment”uponwhich Defendantnow allegesbiasis a groundalready

8 rejectedby the NevadaSupremeCourt. Defendanthasnot demonstratedthat this Court’sorderwas

eitherclearlyerroneousor a resultof misapprehendedor overlookedimportantfacts. Defendant’s
10

motion is deniedasto withdrawalandreconsideration.
11

2
Riuestfor Stay

13 Defendantrequestsa stayoftenbusinessdaysif this Court is not inclined to grant

14 reconsideration,citing to the Hansenfactors.’6An evaluationof the factorsleadthis Court to

15 concLudea stayis not appropriate.The objectof Defendant’swrit petition will not be defeatedand

16
Defendanthasnot demonstratedit will suffer irreparableor seriousinjury if a stay is denied. Trial

17
is netscheduleduntil late Juneof 2016andDefendantfails to demonstratehow decisionsmade

18

19
duringthis brief periodwould causeirreparabLeor seriousinjury whenit complainsof uneven

20 treatmentoverthe life of the case. While it doesnot appearthatPlaintiff will suffer irreparableor

21 seriousinjury if a stay is granted,it doesappearthat the proceedingswill be unnecessarilydelayed

22 andPlaintiff’s attemptsto prosecutethis caseunnecessarilyfrustrated. Finally, Defendantdoesnot
23

demonstratea likeLihood of successon the merits. Defendantbroughtits motion for disqualification
24

25

_______________________

IS Cameronv. State,114 Nev. 1281, 1283 (1998).
26 Las VegasSandsCorp.’s Mot. for Withdrawaland Reconsiderationat 34:3-14: (I) whetherthe objectoltheappealor

writ petition tvil! be defeatedif the stay is denied;(2) whetherappellant/petitionerwill suffer irreparableor serious
27 injury if the stay is denied;(3) whetherthe respondent/realparty in interestwill suffer irreparableor seriousinjury if the

stay is granted;and (4) whetherthe appellant/petitioneris likely to prevail on themerits in the appealor writ petition.
28 Hansenv. 1)1st. Ct., 116 Nev. 650,657 (2000).
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1 on narrowissuesit allegedto be newgroundsunderTowbin Dodge,andit failed to establishlegally

2 cognizablegroundsfor an inferenceofbiasor thata reasonablepersonknowingall the factswould
3

harborreasonabledoubtsaboutJudgeGonzalez’simpartiality.
4

As this Courtalreadynotedin its orderdenyingDefendant’smotionto disqualif’, Judge

6 Gonzalezhasa duty to presideto the conclusionof all proceedingsin the absenceof somestatute,

7 rule of court, ethicalstandard,or compellingreasonotherwise.t7Theburdenis on Defendantto

8 establishsufficient factualgroundswarrantingdisqualification.’8JudgeGonzalezhassupplemented

her responseto themotionto disqualifyandhasreaffirmedherassertionshedoesnot havea bias
10

towardor prejudiceagainstLVS C or anyof its officers,directors,or employees.’9JudgeGonzalez
11

12
hasreaffirmedshehasbeenandwill continueto be fair andimpartial towardall partiesin this

13 case.20 JudgeGonzalez’sdecisionnot to voluntarily disqualifyherselfshouldbe givensubstantial

14 weight andshouldnot be overturnedin the absenceof a clearabuseof discretion.2’

15 Now, therefore,it is herebyORDEREDthatDefendantLasVegasSandsCorp.’sMotion for

16
WithdrawalandReconsiderationof OrderPrematurelyDenyingIts Motion to DisqualifyJudgeis

17
DENIED in its entirety,includingDefendant’srequestfor a stayof this Court’s orderof January29,

18
2016.

19

20 DATED this

________

dayof February,2016.

21 //22 DAVID$ARKER
23 CHIEFTJISTRICTCOURTJUDGE

24

25

_______________________

OrderDenyingDeft. Las VegasSandsCorp.’sMot. for Disqualificationat 2:1-2; Las VegasDowntown
26 RedevelopmentAgencyv. Dist. CL, 116 Nay. 640, 643 (2000) (quotingI-lam v, Dist. Ct., 93 Ney. 409, 415 (1977)).

‘ OrderDenying Deft. Las VegasSandsCorp.’s Mat. for Disqualificationat 2:3-4; Dunleavy, 104 Nay. at 788.
27 19 DecI. of ElizabethG. Gonzalez6:8-9 (Feb. 12, 2016).

201d. at 10-12.
28 21 Dunleavy, 104 Nov. at 788.

5

PA2680



I I herebycertify that on thedatefiled, a copy of this
Order waselectronicallyservedthroughthe Eighth

2 Judicial District Court EFSsystem,handdelivered,
or wasplacedin Ihe attorneyfolder for:
JamesJ. Pisanelli,Esq. J. RandallJones,Esq.
J. StephenPeek,Esq. SteveL Morris, Esq.
The HonorableJudgeGonzalez4

Cheryarpenter,udicial Assistant
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25

LAS VEGAS, THURSDAY, FEBRUARY 18, 2016, 8:54 A.M.

(Court was called to order)

THE COURT; That takes me to Jacobsversus Sands

unless there is someonein the room who thinks their case is

relatively short.

MR. BICE: Good morning, Your Honor.

THE COURT: Good morning.

MR. PEEK: Good morning, Your Honor.

THE COURT: Good morning. How is everyone today?

MR. PEEK: Tired.

THE COURT: I understandthe feeling.

MR. MORRIS: Good morning, Your Honor.

THE COURT: Mr. Morris, how are you?

MR. MORRIS: I’m okay, I hope.

THE COURT: Good. Okay. Can everyoneplease

identify themselves,startingwith Mr. Pisanelli and moving

all the way acrossthe room so Jill and Dulce can keep up.

MR. PISANELLI: Good morning, Your Honor. James

Pisanelli on behalf of the plaintiff, Steven Jacobs.

MR. BICE: Todd Bice on behalf of Mr. Jacobs.

MR. SMITH: Jordan Smith on behalf of Mr. Jacobs.

MR. PEEK: ‘Morning, Your Honor. StephenPeek on

behalf of Las Vegas Sands and Sands China Limited.

MR. MORRIS: Steve Morris on behalf of Sheldon

Adelson.

2
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1 MR. CASSITY: Robert Cassity on behalf of Las Vegas

2 Sands and Sands China.

3 MS. ANDERSON; Dominica Anderson on behalf of Mr.

4 Dumont.

5 MR. HEIDTKE; Good morning, Your Honor. Danny

6 Heidtke on behalf of Mr. Dumont.

7 THE COURT: Good morning. Okay.

8 MR. RANDALL JONES: Your Honor, Randall Jones.

9 THE COURT: Oh. Sorry. I knew who you were.

10 MR. RANDALL JONES: Randall Jones on behalf of Sands

11 China Limited.

12 THE COURT: I moved ali the motions we vacated

13 during the pendencyof the most recent motion to disqualify to

14 today. There may be some that you think are better heard on a

15 different day. I went through and read them, and the only one

16 that I think may be better servedbeing coordinatedwith a

17 different motion is the one for the number of days/hoursfor

18 Mr. Adelson and the motion for protective order that’s

19 scheduledfor tomorrow. So I can either hear them together,

20 or I can hear them not together.

21 MR. RANDALL JONES: Your Honor, my only comment

22 about that is, as you probably recall, Mr. Jacobsis having

23 his deposition taken, so it’ll -— if we put that over till

24 tomorrow, it’ll interfere, we’ll have to come back here

25 before --

3
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THE COURT: Well, you’re already having to come to

back here tomorrow, becauseI set the OST that was sent over

yesterdayfor tomorrow.

MR. RANDALL JONES: If we’ve got to come back

tomorrow, then we’ve got to -- then it probably doesn’t make a

difference.

MR. BICE: I think, Your Honor, my view on this is

it’s going to be somewhat influencedby the questionof the

number of days that the Court authorizesthe taking of Mr.

Adelson’s depositionand as to whether we will then be able to

work out the schedulethereafter. So I think if the Court

resolvesthat question today, we may not need to be here

tomorrow.

THE COURT:

MR. BICE:

discussingit today.

THE COURT:

advancingthe motion

tomorrow to today?

MR. BICE:

THE COURT:

MR. MORRIS:

MR. PEEK: I

THE COURT:

that to today’s calendar.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Okay.

Or we can even discuss-- I don’t mind

Okay. So is anyone objecting to

for protective order on schedulefor

I’m not.

Is that okay with you, Mr. Morris?

I’m not.

‘m not, either, Your Honor.

Okay. So we’ll do that -- we’ll add

4
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1 So let’s deal with Mr. Dumont’s motion to transfer

2 first, since that’s sort of an isolated issue comparedto the

3 others.

4 MS. ANDERSON: Thank you, Your Honor. Good morning.

5 THE COURT: Good morning. Sorry we couldn’t get

6 that other case settled.

7 MS. ANDERSON: I know. They’re still working on it.

8 Last time we were here it was the day after Mr.

9 Dumont’s deposition. During that deposition there were

10 instructionsnot to answer relating to questionsrelating to

11 the media. And at that-hearing the following morning we made

12 an argument to Your Honor to transfer the issue about the

13 appropriatenessof those instructions to another judge.

14 During that hearing the Court refusedor declined to transfer

15 the issue and insteadsubstantivelyruled on the

16 appropriatenessof those objections and striking the

17 instructionsnot to answer, ordering the witness back to the

18 deposition, and instructing counsel not to instruct not to

19 answer.

20 THE COURT: Except on the basis of privilege or

21 harassment.

22 MS. ANDERSON: Right. And our position was that the

23 questionswere so far afield from the issuesin the case that

24 they were harassing. But, rather than get into the substance

25 and the appropriatenessof those objections and instructions,

5
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1 we asked this Court to transfer that issue to another judge.

2 Immediately after that hearing we receivedthe

3 Court’s minute order via email, setting up a procedurewhereby

4 certain media questionswould be transferredto another judge.

5 And we attachedthat email --

6 THE COURT: To the Discovery Commissionerand

7 another judge for review purposesor unavailability purposes.

8 MS. ANDERSON: Right. That order set the procedure

9 up so that questionsrelating to statementsto the media about

10 the litigation would be transferred. Questionsrelating to --

11 questionsto the media about or statementsto the media about

12 Jacobswould remain with Your Honor.

13 THE COURT: Correct.

14 MS. ANDERSON: I have a couple issueswith that.

15 One is that if -- and I believe the Court looked at the

16 questionsfrom the deposition the night before.

17 THE COURT: I did. Somebodyhad sent me the

18 transcript, and I had reviewed it the night before.

19 MS. ANDERSON: So the problem with that is that the

20 questionsare complete interrelated. Question, “Have you

21 discussedMr. Jacobsor this litigation with so and so?”

22 Question, “Have you discussedthis litigation or Mr. Jacobs

23 with somebodyelse?” So one of my concernsis that the

24 procedurethe Court set up was not followed that morning,

25 becausethose questionsare intertwined, and there was no

6
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1 discussionabout, well, let’s go through these questionby

2 question.

3 More importantly I believe is that the fact that

4 those questionsare interrelatedshows that the order that the

5 Court has set up has some problems, becausethe litigation is

6 about Jacobs, and Jacobs is the litigation. The questions

7 about the media occur about media events that are after the

8 litigation begins. So those two are so intertwined that the

9 distinction I believe the Court has drawn is a distinction

10 without a difference.

11 Not only that, but our position is that the Court’s

12 order really is evidence, if you will, of the fact that there

13 is some concern on the Court’s part that questionsrelating to

14 this part of the media but not that part should be transferred

15 out to the discoverymaster and then a different judge. That

16 in itself shows that there are some concerns, and we’ve laid

17 out in our motion not only that day in court, but since we

18 filed our motion the reasonswe believe the Court has personal

19 interest in the media questions,has an interest in the answer

20 to the media questions, has an interest to the questionsabout

21 who bought the Review-Journaland how did that happen and all

22 of the questions. I think our position is the Court has an

23 interest in those, a personal interest in those, answersto

24 those questions.

25 We laid out in our motion how the Court has

7
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1 obviously been monitoring -- through some of the comments,

2 monitoring the media, interjecting itself into the media. All

3 of those are of concern. And, of course, as Your Honor knows,

4 the standardis not that we have to prove beyond a reasonable

5 doubt or anything even close to that that there is this

6 concern. We only have to show that there -- a reasonable

7 personmight think that this Court cannot be impartial. And

8 when you lay all those issuestogether, we strongly believe

9 that the issue about instructionsnot to answer with respect

10 to media questionsneed to be transferredto another judge.

11 THE COURT: And you’re suggestinga different

12 procedurethan the one I’ve already set up?

13 MS. ANDERSON: I am, becausethe -- as I said a

14 minute ago, first of all, the questionsthat were asked —-

15 each question is both Mr. Jacobs and the litigation. And the

16 reasonfor that is logically becausethe two are the same.

17 They’re so intertwined that the -- when I read the Court’s

18 order I did not understandit, and I think it’s becausethat

19 really is a distinction without a difference, becausethe

20 litigation is about Jacobs, and Jacobsis the litigation. The

21 questionsabout the media are not questionsabout what

22 happenedwith the media prior to this litigation. The

23 questionsare about events that occurredafter this litigation

24 was well underway. So the litigation’s about Jacobs.

25 THE COURT: Okay. So is there wording in the order

8
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1 that I -- and it’s not really an order, it’s direction that I

2 provided to CommissionerBulla and Judge Togliatti to ask them

3 to do a favor for us all to handle certain issues. Is there

4 certain languagein that that you think would -- should be

5 clarified? That’s all I’m trying to get from you. BecauseI

6 understandwhat you’re telling me, that maybe it’s not clear

7 becausenone of counsel had an opportunity to weigh in on that

8 prior to me sending it to CommissionerBulla and Judge

9 Togliatti. But if there’s languagethat you think would make

10 it clearer, I’m happy to consider that issue to help clarify

11 that. But the intention from me was if it had to do with

12 Jacobsit would be handled in here, if had to do with other

13 issuesthat relate to the litigation, that would be handledby

14 CommissionerBulla and Togliatti becauseof some of the issues

15 that have been raised and Judge Barker’s ruling on

16 disqualificationmotions.

17 MS. ANDERSON: And I understandnow -- I think I

18 understandthe order. The problem I have with it is if I was

19 to submit a proposedorder it would say that, questions

20 relating to the media post litigation need to be referred to

21 another judge and that there is no distinction betweenthe

22 litigation and Jacobs. And you can see through these

23 questionsand you can see that they’re intertwined. And the

24 litigation is Jacobs, and Jacobsis the litigation.

25 THE COURT: Okay.

9
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1 MS. ANDERSON: So my proposedorder would be that

2 the Court follow its procedureand transfer these issuesout.

3 And I do believe that the fact that some media questionsare

4 being transferredand others are not could cause a reasonable

5 person to believe that there’s some difficulty on the Court’s

6 part of being impartial on the media questions.

7 THE COURT: Okay. Thank you.

8 Mr. Bice.

9 MR. ETCH: Yes, Your Honor. First of all, I’m

10 unclear on what the basis of the motion is. The only order

11 that the Court originally gave was is that the instructions

12 not to answer were improper. And they were improper. Mr.

13 Dumont was told not to answer questionsthat were reasonably

14 calculatedto lead to the discovery of admissibleevidence.

15 Counsel essentiallyconfirms that when they say that, well,

16 there’s no way to differentiateMr. Jacobsand his claims from

17 the media coveragethat the defendantshave been trying to

18 generateabout his claims. And let’s make no mistake about it

19 is is we have alleged there’s a defamationclaim in this case,

20 and that is in no small the product of a campaign to smear Mr.

21 Jacobsthat has been brought by the defendants.

22 What happenedafter the Court said that those

23 instructionswere inappropriatejust demonstrateshow

24 inappropriatethat they were. There was -- we went to the

25 deposition the next day, there was no instructionsnot to

10

PA2691



1 answer, and, guesswhat, we got answers to the questions.

2 They didn’t like the answers,becauseit showed what we had

3 always suspectedand what we knew, is that this campaign to

4 smear Mr. Jacobs is continuing to this day and Mr. Dumont was

5 in communicationswith this individual Mr. Schroeder/darken

6 or whatever name he goes by and that Mr. Dumont was -- had

7 even receiveda draft of an article about Mr. Jacobs.

8 So our point was this. Those instructionswere

9 inappropriate. If they have an issue, the Court had given the

10 procedure, call Judge Togliatti or call Judge --

11 THE COURT: CommissionerBulla.

12 MR. BICE: -- CommissionerBulia. My apologies.

13 They chose not to do that, the questionswere asked, the

14 questionswere answered, and the matter, as far as I am

15 concerned,at least with respectto Mr. Dumont, is certainly

16 moot. - And I don’t believe that there’s any basis to simply

17 try and transferportions of the case away becausethe

18 defendantwould prefer that someoneunfamiliar with the facts

19 and circumstancesof this case be deciding these questions.

20 And that’s all I can offer the Court on the point.

21 THE COURT: Has the Dumont depositionconcluded,

22 with the exception of issuesrelated to claims of privilege?

23 MR. BICE: Yes.

24 THE COURT: Okay.

25 MR. BICE: That is my position, yes, Your Honor.

11
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1 T:-IE COURT: Ms. Anderson.

2 MS. ANDERSON: I have a couple points. Now I’ve

3 made it clear, but maybe not enough for Mr. Bice, that were

4 not here to argue the appropriatenessof the instructionsnot

5 to answer. We’re here purely on the transfer issue. Our

6 papers laid out that the media issueswhich Mr. Jacobschose

7 to bring into this litigation have absolutelyno bearing on

8 this case. Media events that occurredfive years or more

9 after the beginning of this litigation can have no relevance

10 to the case. So obviously we are not making any stacement

11 that it’s part of the case. My point was simply that when

12 they’re asking about the litigation they’re asking about

13 Jacobs, when they’re asking about Jacobsthey’re asking about

14 the litigation with respectto the media occurring five years

15 after the beginning of the litigation.

16 Finally, the fact that the following day or later

17 that same day Mr. Dumont’s depositionwent forward with no

18 instructionsnot to answerwas not becausethe questionswere

19 appropriate, it was becausethis Court orderedMr. Dumont to

20 answer the questionsand orderedmy partner to instruct -- not

21 to instruct not to answer or he would have his pro hac

22 potentially removed. And so there was no decision, well,

23 let’s go in and not instruct not to answer; it was a Court

24 order. So it wasn’t becausethe questionswere appropriate.

25 THE COURT: Thank you.

12
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1 120. It appearsthat many of the documentswith MDPA redactionsoriginatedand an

2 basedsolely in Macau. However,thatfact doesnot militate againstsanctionsor their importano
3

to thejurisdictional issues.
4

121. At the time of the entry of the September2012 order— over two yearsago — thi

6 Court recognizedthat t[t]he delay and prejudice to the Plaintiff in preparing his case i

7 significant..:

8 122. Oneof the principal sanctionsthis Court imposedfor the misrepresentationsam
9

lack of candorcontinuesto be ignoredby SCL.
10

II 123. The decisionby Flemingon behalfof SCL to violate the Court’s previousorder

12 clearly involved his balancingof issuesrelatedto the MDPA, businessinterestsin Macau,am

13 Macanesegovernmental authorities, However, SCL’s failure to at a minimum provid

14
supplementalinformationto the OPDPor to file an appealwith the Macanesecourtsbeliesan

Is
claim of good faith.

16

124. SCL did nothing for over two years regardingOPDP’s instructionsthat SCL’

18 requestwas defective. SCL providesno explanationfor this consciousinaction, which agaii

19 contradictsits claimsthat it hasbeenactingin goodfaith.
20

125. The evidenceindicatesthat SCL could obtain consents,but consciousl3
21

22 chosenot to seekconsentsfrom mostcustodiansin this action. Only four consentswen

23 obtainedand then only well after the deadlinefor productionin January2013. SCL madern
24

effort at all to obtainconsentsfrom the Macau-basedcustodians.
25

26

27

28
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126. SCL madea businessdecisionthat to violate this Court’s September2012 Order

2 Its after-the-factclaims of a “good faith” defensedo not comport with the actual evidenc

16adducedat the heanngbeforethtsCourt.
4

127. Jacobsdoes not have any ‘substantially equivalent” means of obtaining th

6 redacteddocuments.SCI. concedesthatthe thousandsof documents,which remainredacted,ar

7 locatedonly in Macauand that it hasbeenunableto locateany other sourceto producethem

8 Jacobshas no other method of obtaining the personaldata identifying the decision-makers
9 -

attendees,senders,recipients, of subject(s) of the documentsand communications. SCL’
10

redactionlogs are of no assistanceas they containonly genericdescriptionsof individuals an

12 Jacobs’jurisdictional theoriesrequire that the preciseidentities of the relevant individuals b

13 known. Theredactionlogs arein no way ‘substantiallyequivalent”substitutes.
14

128. SCL admits that at least 7,900 documentsfrom its production remain redacte
IS

16
with the identity of authors, recipients and participants undisclosed and incapable o

17 determination.

18 129. The United States has a “substantial” interest in “vindicating the rights o

19 Americanplaintiffs” and a “vital” interest“in enforcingthe judgmentsof its courts.” Richmar4
20

Corp., 959 F.2d at 1477. “[T]he United Stateshas a substantialinterest in fully and fairl
21

22
adjudicatingmattersbeforeits courts, [and] [a]chieving that goal is only possiblewith complet

23 discovery.” ChevronCorp.,296F.R.D. at 206 (internalquotationsomitted).

24

25

26
16 SCL assertedattorney-clientprivilege asto the input Flemingreceivedfrom attorneysin
forming his “good faith” decisionto violate this Court’s order. Jacobsmaintainsthatmaking

27 claimsof goodfaith baseduponadviceof counselConstitutesa waiverof thatadvice,becauseit
28

goesto whetherthe claim of “good faith” is legitimate. At thisjuncture,theCourthasdrawnno
inferenceor conclusionon theclaim of privilegeand its potentialwaiver. Jacobsmay proceed
by way of separatemotionon thispoint if heso chooses.
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1 130. When considering Macau’s purported interests, the Court must considei

2 “expressionsof interestby the foreign state,’ ‘the significanceof disclosurein the regulation..

of the activity in question,’and ‘indicationsof the foreign state’sconcernfor confidentialityprio

to the controversy.” Richmarlc Corp., 959 F.2d at 1476 (quoting RESTATEMENT (THIRD) 0

6 FoREiGN RELATIONS LAW § 442 emt, c) (bold added). In the absenceof earlierstatementso

7 interest,a foreign governmentcan expressits interestsby formally interveningin an action o

8
filing an amicusbrief. SeeChevronCorp., 296 F.R.D. at 206-07 (governmentcan intervene)

9
seealsoIn re RubberChem.AntitrustLirig., 486 F. Supp.2d 1078, 1082& n.2 (N.D. Cal. 2007

I0

(foreign governmentoffering to submitamicusbriefas it haddonein othermatters).

12 131. Although it has beenfined nominal amountsby the OPDPpreviously, SCL ha

13 presentedno evidence that it — or its officers and executives — face actual or seriou
14

consequencesfor complying with an order of a United Statescourt. See In re Air Crasha
15

‘16
Taipei Taiwanon Oct. 31, 2000,211 F.R.D. at 379.

17 132. SCL’s exchangesof correspondenceswith the OPDPare not evidencethat SC!

iS faces the threat of serious consequences.in fact, SCL’s failure to’ provide more complet

19 infonnationasrequestedby OPDPcalls this assertionintO question.
20

133. The United Stateshas an overwhelming interest in ensuring that its citizens
21

22
including Jacobs,receive full and fair discoveryto uncoverthe truth of their judicial claims

23 Nevadahasthe sameinterest.

24 134. SCL did not presentanyevidenceof an official statementof the Macanese

25 governmentoutsideof, andbefore,this litigation regardingits interestsin preventingSCL’s
26

disclosureof personaldata. SCL’s exchangesof correspondencewith the OPDPregardingthis
27

28
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I litigation do not expressa sovereigninterestin the redactionof thepersonaldatain this caseand

2 leaveopenthe ability of SCL to providemorecompleteinformationfor consideration.

135. The lack of a true Macaneseinterest in this personaldatais furtherevidencedb

the fact that SCL executivesutilize email while travelling; SCL regularlytransmitspersonaldata

6 out of Macau during the course of its business;and personal data was reviewed by non

7 Macanesecitizensin responseto internal andU.S. regulatoryinvestigations.

8 136. SCL’s refusalto comply with the Court’s September2012 Order is willful. It i
9

not factually impossiblefor SCL to producethe documentsfrom Macau in unredactedform, a
l0

would be the caseif SCL did not possessor control the requesteddocuments.SCL candirect it

12 vendorto removethe redactions.SCL hassimply electednot to comply.

13 137. SCL’s continueduse of the MDPA in violation of the Court’s September2012
.14

Orderis willful andnot supportedby good faith.
15

16
138. The letters sent to the OPDPdo not evidencegood faith. SCL’s requestdid no

17 provide the necessaryinformation and were deemeddefIcient. After learning that its request

18 weredeficient,SCL failed to remedyits inadequaterequest.

19 139. SCL’s continuedreliance upon the MDPA despitethe Court’s September201
20

Orderappearsto bea concertedeffort at continueddelayandobstruction.
21

22
140. The continueduse the MOPA has inflicted severeprejudiceon Jacobs. He ha

23 beendeniedaccessto proof, he is unableto determineif he hasreceivedall of the discoverytc

24 which he is entitled, importantwitnesseshavedied or becomeunavailable,andhis-dayin Cow

25 hasbeeninterminablydelayed.
26

141. The law presumesthat the delay has imposed severeprejudice upon Jacobs
27

28 Fosterv. Dingwoll, 126 Nev. Adv. Op. 6, 227 P.3d 1042 (2010> (“continueddiscoveryabuse
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1 and failure to comply with the district courts first sanctionsorder evidencestheir willful ani

2 recalcitrantdisregardof thejudicial process,whichpresumablyprejudiced”opposingparties.).
3

142. Becausethe continuing redactionsare willful and designedto deprive Jacobs’
4

accessto sourcesof proof — sources,which even SCL’s Macau reviewersdetermined,wer

6 relevant to the jurisdictional issues— SCL’s conduct gives rise to a presumptionthat th

7 non-producedevidenceis favorableto Jacobsandadverseto SCL. NRS 47.250(3)and(4). SC!

8 haswillfully suppressedthe information that it hasredactedso asto gain advantage.Therefore
9

the Court presumes(subject to SCL’s ability to rebut such presumption)that the conceale
JO

evidencewould benefit Jacobsand would belie SCL’s defenseof personaljurisdiction. Bass

12 Davis v. Davis, 122 Nev. 442, 134 P.3d 103 (2006) (explainingthat adversepresumptionarise

13 whenevidencehasbeenwillfully suppressedwith the intent to prejudicean opposingparty).

143. Nevada Rule of Civil Procedure37 underscoresthe basis for sanctions. I
15

16
authorizessanctionsfor “willful noncompliancewith a discoveryorderof the court.” Young v,

17 JohnnyRibeiroBldg. Inc., 106Nev. 88, 92, 787 P.2d777, 779 (1990).

18 144. “Fundamentalnotionsof fairnessanddueprocessrequirethat discoverysanction

19 bejust and that sanctionsrelateto the specificconductat issue.” GNL V Carp., 111 Nev. at 870
20

900 P.2clat 325 (citing Young, 106 Nev. at 92, 787 P.2dat 779-80).
21

22
145. Jacobsis entitled to adverseevidentiarysanctionsfor the jurisdictional hearini

23 andthe Courtawardsmonetarysanctionsto avoid furtherrepetition.

24 146. The Supreme Court has announceda number of factors to consider whei

25 assessingtheproprietyof a sanction:
26

The factorsa court may properly considerinclude, but are not limited to, the degreeo
27 willfulness of the offendingparty, the extentto which the non-offendingparty would bi

28 prejudicedby a lessersanction,the severityof the sanctionof dismissalrelative to thi
severity of the discovery abuse,whether any evidencehas been irreparably lost, th
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feasibility and fairnessof alternative,less severesanctions,such as an order deemin
facts relating to improperly withheld or destroyedevidence to be admitted by th

2 offending party, the policy favoring adjudication on the merits, whether sanction
3 unfairly operateto penalizea party for themisconductof his or her attorney,andthe nee

to deterboth thepartiesandfuture litigants from similarabuses.
4

Young, 106Nev. at 93, 787 P.2dat 780.

6 147. In this case,the Court hasoutlineda numberof additionalfactorsthis Court mus

7 considerin deciding “what sanctions,if any, are appropriate”in light of SCL’s redactiono

8 personalinformation from documentsit producedout of Macau in January2013. (August
9

Orderat 10). Thosefactorsinclude:
tO

Il (1) ‘the importance to the investigation or litigation of the documents or othe
information requested’;(2) ‘the degreeof specificity of the request’; (3) ‘whether th

12 informationoriginatedin the United States’;(4) ‘the availability of alternativemeanso
securingthe information’; and (5) ‘the extent to which noncompliancewith the reques

13 would undermineimportantinterestsof the United Statesor compliancewith the reques
14 would undermineimportanceinterestsof thestatewherethe informationis located.’

IS id.at7-8

16 148. The sanctions identified in Part IV are appropriate given SCL’s willfu

noncompliance,the prejudiceto Jacobsfrom any lessersanction,the severityand repetitivenes
18

19
of SCL discoverymisconductin this action,the feasiblyand fairnessof otheravailableandlesse

20 sanctions,the lack of effectof the Court’sprior sanction,and the needto deterSCL from furthe

21 discoveryabusesduring the remainderof the litigation. Thesesanctionswill not penalizeSC!

22 for any improprietiesof its attorneysbecausethe discoveryabusesanduseof theMDPA appean
23

to bedrivenby theclient. Young, 106Nev. at 93, 787 P.2dat 780.
24

25 149. This repeatedconduct shows a disregardfor this Court’s orders, including th

26 previousameliorativesanctionsorder,however,the conductdoesnot rise to the level of strikinl

27 the defenseof jurisdiction as urgedby Plaintiff, striking pleadingsas exhibited in the Fosterv
28
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I Dingwall, 227 P.3d 1042 (Nev. 2010)or the entryof defaultas in Goodyearv. Bahena,235 P.3

2 592 (Nev. 2010)cases.

150. SCL’s ongoing noncomplianceis incompatiblewith and underminesthe searci

for truth. By its September2012 Order, this Court hasalreadyimposedsanctionsupon SCL

6 including precluding it from further using the MDPA as a basis for not complying with it

7 jurisdictionaL discoveryobligations. As the NevadaSupremeCourt confirmed, SCL “did no

8 challenge” the September2012 Order precluding SCL’s use of the MPDPA here. Los Vega
9

Sandsv. EighthJud Dirt. C:., 130Nev. Adv. Op. 61, 331 P.3d876, 878 (2014).
10

H 151. The Nevada Supreme Court explained, “the mere presenceof a foreig

12 internationalprivacy statuteitselfdoesnot precludeNevadacourts from orderingforeign partie

13 to comply with Nevadadiscoveryrules. Rather,the existenceof an internationalprivacy statut

14
is relevantto thedistrict court’s sanctionsanalysisin the eventthat its orderis disobeyed.” Id.

15

16
152. Again, this is not a casewherea party is simply disregardingan orderto produc

documents.SCL hasalreadybeensanctionedonce,and that sanctionwas that it could no longe

18 rely uponthe MDPA asa basisfor noncompliance.Thatsanctionremainsbindingupon SCL.

19 153. The delay in holding the evidentiaryhearingwas attributable,not solely to th
20

MDPA redaction issue, but also to the privilege issuessurroundingsomeof the document

Plaintiff took with him when he left Macaua)id Defendantslate decisionto review and updat

23 the privilege and redactionlogs relatedto thosedocumentsprior to the Court completingth

24 reviewof thosedocumentsin camera.

25 154. After evaluatingthe factors in Ribiero v. Young, 106 Nev. 88 (1990) and thos
26

providedby theNevadaSupremeCourt in this case,the Court finds:
27

28
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I a. The decision by SCL to violate this Court’s first sanctionsorder in failing te

2 roducedocumentswithout redactionpursuantto the MOPA to Plaintiff was knowing, wilifu

and intentionalconductwith an intent to preventthe Plaintiff accessto informationdiscoverabi

for thejurisdictionalproceedings;

6 b. The repeatednature of SCL’s conduct is further evidenceof the intention t

7 disregardthis Court’s first sanctionsorder;

8 c. Basedupon the evidencecurrently before the Court it appearsthat testimonia
9

evidencefrom at leastonewitnesshasbeenirreparablylost;
10

d. There is a public policy to prevent further abusesand deter litigants fron

12 concealingdiscoverableinformationin an attemptto advanceits claims;and

13 e. The delay and prejudice to the Plaintiff in preparing his case is significant

however, a sanction less severe than striking defensescan be fashionedto ameliorate th
Is

I
prejudice.

155. The Court after evaluationof the evidenceand testimony,weighing the factor

18 and evaluatingalternativesanctionsdeterminesthat evidentiaryand monetarysanctionsare ai

19 alternativelessseveresanctionto addresstheconductthat hasoccurredin this matter.
20

156. After consideringall of the above factors and the evidencepresentedat th
21

‘2
hearing,the Court finds that a combinationof sanctionsasdescribedin PartIV of this decisioni

23 the bestway to rectify the underminingof the discoveryprocesscausedby SCL*s ongoingam

24 continuingviolationsof this Court’s September2012Order.

25 157. Any conclusionof law statedhereinabovethat is more appropriatelydeemed
26

finding of fact shall be so deemed.
27

28
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lv.

2 ORDER

3 Therefore,the Courtmakesthe following order:

a. For purposesof jurisdictional discoveryand the evidentiaryhearingrelatedto

jurisdiction, SCL will be precludedfrom raising the MDPA as an objectionor as a defenseto

use,admission,disclosureor productionof any documents.’7

8 b. For purposesof jurisdictional discoveryand the evidentiaryhearingrelatedto

9 jurisdiction, SCL is precludedfrom contestingthat Jacobs’selectronicallystoredinformation

0 (approx.40 gigabytes)is rightfully in his possession.ta

11
c. For purposesof theevidentiaryhearingrelatedto jurisdiction,SCL is precluded

12

13
from calling any witnesseson its own behalfor introducingany evidenceon its own behalf.

14 SCL may object to the admissionof evidence,argumentsof counsel,and to testimony of

15 witnessesduring theevidentiaryhearingrelatedto jurisdiction; cross-examinewitnessesduring
16

the evidentlaryhearingrelatedto jurisdiction; and, arguethe applicationof the evidence o the

law duringthe openingandclosingargumentof theevidentiaryhearingrelatedto jurisdiction.

19 d. During the evidentiaryhearingrelatedto jurisdiction, the Court will adversely

20 infer, subjectto SCL’s ability to rebut that inference(within the evidentiary constraintsset

21 forth in the paragraphabove),that all documentsnot producedin conformity with this Court’s
22

September2012 Order are adverseto SCL, would contradict SCL’s denials as to personal
23

24
jurisdiction,andwould supportJacobs’assertionofpersonaljurisdictionoverSCL.

25

26

__________________________

27 ‘ This doesnot preventSCL from raisinganyotherappropriateobjectionor privilege.
28

This doesnot preventSCL from raisinganyotherappropriateobjectionor privilege.
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3

4

5

6

7

8

9

l0

11

12

13

14

15

16

I?

18

19

20

21

22

23

24

25

26

27

28

e. Within 10 daysofentryof this order,SCL will produceto Jacobsthedocuments

identified as a resultof a searchrun using the samecustodiansand searchtermsdescribedin

Exhibit 213 againstthe electronicallystored informationcontainedin the transferreddata,or,

alternatively,may reproducecopiesof the electronicallystored information (in a searchable

format) containedin the transferreddata to Plaintiff to rim his own searches. The only

redactionspermittedwill be for privilege.

f. For purposesofjurisdictionaldiscovery,Plaintiff may, at his solediscretionand

upon five judicial dayswritten notice, retakeany previouslytakendepositionand examinethe

deponenton the information producedas a result of the precedingparagraph. Plaintiff’s

reasonableattorney’s fees and expensesas well as court reporters, videographersand

interpreterexpensesfor retakinganydepositionmaybeawardeduponapplicationto the Court.

g. Within 10 daysof entry of this order,SCL will makea contributionof $50,000

to the Clark County Law Foundation;$50,000to the Legal Aid Centerof SouthernNevada;

$50,000to the Clark County Law Library; $50,000to the SedonaConference;and$50,000to

theNevadaBar Foundation. Proofof thesecontributionsmustbefiled with the Court.

h. Reasonableattorneys’ fees of Plaintiff will be awarded upon filing an

approprialemotion for thosefeesandexpensesrelatedto Plaintiff StevenC. Jacobs(“Jacobs)

RenewedMotion for NRCP 37 Sanctionsfor violating this Court’s September14, 2012

sanctionsorder.
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Certificateof Service

2 1 hereby certif’ that on or about the date filed, this documentwas copied through

eserviceor e-mail, or a copy of this Order was placedin the attorney’s folder in the Clerk’s
4

Office or mailedto theproperpersonasfollows:
5

6
• StephenPeek,Esq. (Holland& Hart)

7
RandallJones(KempJonesCoulthard)

8
SteveMorris (Morris Law)

10 JamesJ. Pisanelli,Esq. (PisanelliBice)

H andbymaiito:

12
The SedonaConference

13 5150North 16th St, SuiteA-215,
Phoenix,AZ 85016

14 Attn: Irma Goldberg

15
Legal Aid Centerof SouthernNevada

16 800 South8th Street

17
LasVegas,NV89101

NevadaBar Foundation
600 B. CharlestonBoulevard

19 LasVegas,NV89104

20 Clark CountyLaw Foundation
21 725 South8th Street

Las Vegas,NV 89101
22

23
Clark CountyLaw Library
309 SouthThird St., Suite400

24 P.O.Box557340

25
Las Vegas,NV 89155-7340

26 .. -

Dan Kutinac
27

28
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EXHIBIT 5



IN THE SUPREMECOURT OF THE STATE OF NEVADA

LAS VEGAS SANDS CORP.,A NEVADA No. 67576
CORPORATION;AND SANDS CHINA
LTD., A CAYMAN ISLANDS
CORPORATION,
Petitioners,
vs.
THE EIGHTH JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
TN AND FOR THE COUNTY OF
CLARK; M’JD THE HONORABLE
ELIZABETH GOFFGONZALEZ,
DISTRICT JUDGE,
Respondents.

and
STEVEN C. JACOBS,
RealPartyin Interest.

LED
APR 02 2015

tRACE K. UNO€MAN
CLERçUPREMECOURT

7
OEPUTYCLERK

A.-1o—621e91—a
LSA$CO

SupremetøurtOrder
4 9

m
C)
1

m
0

ORDERDENYING PETITION.INPART
AND GRANTING STAY

This is a petition for a writ of prohibition or mandamus

challenginga district court order imposing sanctionsfor violations of a

discoveryorder. Eighth Judicial District Court, Clark County; Elizabeth

Goff Gonzalez,Judge.

Writ relief is an extraordinaryremedy,andwhethera petition

for extraordinaryrelief will be consideredis solely within this court’s

discretion. Smith v. Eighth JudicialDist. Court, 107 Nev. 674, 677, 679,

818 P.2d 849, 851, 853 (1990. Suchrelief is “is generallyunavailableto

review discovery orders,”unlesscertain limited exceptions,not present

here, apply. Las VegasSandsC’orp. v. Eighth JudicialDist. Gourt, 130

Nev. Adv. Op. No. 61, 331 P.3d 876, 878 (014) (citing Aspen Fin. Servs.,

Inc. v. Eighth JudicialDist. tjourt, 128 Nov. Adv. Op. No. 57, 289 P.3d

201, 204 (2012); Valley Health Sys., LLC v. Eighth Judicial lEst. court,

3
t- 1flry7r)

C,

0
T1

_

C

SiweE,,ECow
0,

?A •.
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127 Nev. Adv. Op. No. 15, 252 P.3d676, 679 (2011)). After reviewingthe

documentson file in this matter,we concludethat the only portion of the

district court’s March 6, 2015, orderthat may warrantrelief is the portion

directingSandsChinaLtd. to makecontributionsof $50,000to eachof ftve

different legal organizations,and we will entertainthe petition in that

respectonly. As writ relief Is not warrantedwith respectto the remainder

of the district court’sorder, id., the petition is deniedin all other respects.

En light of the foregoing; we grantpetitioners’ motion for stay

to the extentthat we staythe portion of the district court’s orderdirecting

SandsChina Ltd. to make monetarycontributionsto third parties,until

further order of this court. We deny the motion for stay in all other

respects.’

LtissoORDERED.2

Hardesty

Douglas

L,
Saitta

rry

Gibboa •

‘We alsolift the temporarystayenteredin this matteron March 17,
2015; as noted above, we stay the portion of the district court’s order
directingthe paymentof monetarycontributionsto third parties.

2The Honorable Kristina Pickering and the Honorable Ron
Parraguirre,Justices,werevoluntarily recusedfrom this matter.

j. J.

SuCowT
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cc: Hon. ElizabethGoff Gonzalez,District Judge
Kemp, Jones& Coulthard,LLP
Holland & Hart LLP/Las Vegas
Morris Law Group
PisanelLiBice, PLLC
Eighth District Court Clerk

SupqsCo,ml

3
(O i47A

PA2533





ElectronicallyFiled
051281201502:11:14PM

1’ FFCL

2
CLERKOF THE COURT

3 DISTRICT COURT

4 CLARK COUNTY, NEVADA

5
STEVENJACOBS, )

6 ) CascNo.10A627691
Plaintiff(s), ) Dept.No. XI

‘vs )
8 ) Dateof ilearing: 04/20-22/2015,

LAS VEGAS SANDS CORP.ET AL, ) 04/27-30/2015,05/04-05/2015and
) 05/07/2015

Defendants.

AMENDED’ DECISIONAND ORDER
12

13
This matterhavingcomeon for an evidentiaryhearingrelatedto the DefendantSands

China Ltd.’s Motion to Dismiss for Lack of PersonalJurisdiction, or in the Alternative,

Plaintiff’s Failureto Join an IndispensableParty, theNevadaSupremeCourt’s OrderGranting

16
Petition for Writ of Mandamus,2and the Writ of Mandamusissuedby the NevadaSupreme

Court to this Courton August26, 2011 (collectively “Writ”) beginningon April 20, 2015 and

continuing,basedupon the availability of the Court and Counsel,until its completionon May

19

20 ‘ On May 28, 2015,this CourtgrantedPlaintiff’s Motion to Modify/CorrectDecisionand
Order. Baseduponthe issuesrelatedto the lossof the electronicfile theCourthastakenthe

21 opportunityto not only makethecorrectionsrequestedin the Motion but alsothoseother

22 correctionsthathadbeenmadein the prior’elect.ronicversionprior to its unfortunateand
inadvertentlossdueto what theCourt’s IT staffdescribedas “operatorerror”.

23 2 The NevadaSupremeCourtdirectedthis Court“to hold anevidentiaryhearingon
24 personaljurisdiction, to issuefindingsof fact andconclusionsof law statingthebasisfor its

25
decisionfollowing thathearing,andto staythe actionassetforth in this orderuntil afterentry of
the [this Court’spersonaljurisdictiondecision.”SandsChinaLtd. v. EighthJudicialDist. Court

,j of Stateex rel. Cnty. of Clark, No. 58294,2011WL 3840329,at 2 (Nev. Aug. 26, 2011). Since
then,thepartieshaveengagedin jurisdictionaldiscovery.Thedecisionsin DaimlerAG v.
Bauman,134 S.Ct. 746, 761 (2014),andtheNevadaSupremeCourt’sdecisionin VieRaGmbFI
v. Eighth JudicialDist,. 130Nev. Adv. Rep.40, 328 P,3d1152 (2014)weremadesubsequentto
thatdecisionandhavebeenconsideredby the Court in evaluatingthe proprietyof the exerciseor

C)
,.

general,specificarid/or transientjurisdictionoverSCL.
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1 7, 2015; Plaintiff Steven Jacobs(“Jacobs”) being present in court and appearingby and

2 throughhis attorneyof record,James3. Pisanelii,Esq.,Todd L. Bice, Esq.,DebraL. Spinelli,

3 Esq., and JordanT. Smith, Esq., of the law firm Pisanelli Bice PLLC; SandsChina Ltd.

4 (“SCL”) appearingby and throughits attorneyof record3. StephenPeek,Esq. of the law firm

5 Holland & Hart LLP andRandallJones,Esq.,Mark M. Jones,Esq.,and Ian P. McGinn, Esq.,

6 of the law firm Kemp, Jones& Coulthard,LLP; DefendantsLas VegasSandsCorp. (“LVS”)

7 appearingby andthroughits attorneyof recordJ. StephenPeek,Esq.of the law firm Holland

8 & Hart LLP; and DefendantSheldon0. Adelson(“Adelson”) appearingas a witnessand by

9 and through his attorneyof record, Steve Morris, Esq. and RosaSoils Rainey, Esq. of the

10 Morris Law Group; the Court having read and consideredthe pleadingsfiled by the parties;

Ii having reviewedthe evidenceadmittedduring the evidentiaryhearing;3andhavingheardand

12 carefully consideredthe testimony of the witnessescalled to testify; the Court having

13 consideredthe oral and written argumentsof counsel,and with the intent of deciding the

14 limited issuesbeforethe Court relatedto jurisdictionoverSCL,4makesthe following findings

15 of fact5andconclusionsof law:

16

17

_________________________

As a result,of an in camerareviewconductedby this Courtrelatedto discoverydisputes,
19 additionaldocumentsnotadmittedin evidencehavebeenpreviouslyreviewed. Forpurposesof

this decision,theCourt reliesupontheevidenceadmittedduringthis hearingandthe two prior
20 evidentiaryhearingsconducted.

21 TheCourtnotes,astheNevadaSupremeCourt notedin Trumpv, District Court, 109
22 Nev. 687, 693,n.2 (1993),giventhe intertwinedfactual issuespresentbetweenthe facts

supportingtheclaimsmadeby Plaintiff andthe factsrelatingto thejurisdictionalissuesthe
23 procedureundertakenin this case,is not anefficient useofjudicial resources.

24 S The findings madein this Orderarepreliminary in naturebaseduponthe limited

25 evidencepresentedafier very limited jurisdictionaldiscoveryandmay be modifiedbasedupon
additionalevidencepresentedto the Courtandlorjuryat the ultimatetrial of this matter.

26
6 The Writ of Mandamusissuedto this Courton August26, 2011 states:

27

28 NOW, THEREFORE,you areinstructedto hold an evidentiaryhearingon personal
jurisdiction, to issuefindingsof act (sic) andconclusionsof law statingthe basisfor your
decisionfollowing thathearing
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1 1.
PROCEDURALPOSTURE

2

Jacobsfiled this suit on October20, 2010,againstSCL claimingthatSCL breached

4 contractualobligationsit allegedlyowedhim by refusingto honorhis demandto exercisecertain

stockoptionsfollowing his termination. On December22, 2010,SCL movedto dismissthe

6
complaintfor (amongotherthings)lack ofjunsdiction. Jacobsopposedthemotionon February

7

8
9,2011,arguingthat the Courthadjurisdictionover SCL andthat it alsohadtransient

9 jurisdictionbecausethe complaintwasservedin Nevadaon MichaelA. Leven(“Leven”), who

10 wasthentheActing ChiefExecutiveOfficer of SCL.

11
On March 15, 2011,this Courtdeniedthe SCL motion stating:

12
Heretherearepervasivecontactswith the Stateof Nevadaby activitiesdonein Nevada

13 by boardmembersof SandsChina. Therefore,while HongKong law may indeedapply

14 to certainissuesthatarediscussedduring theprogressof this case,thatdoesnot control
thejurisdictional issuehere.

15

16
March 15, 2011 Transc4ptp. 62, lines 3 to 7. TheNevadaSupremeCourt issuedan Order

17 GrantingPetitionfor Mandamuson August26, 2011.

S On August26, 2011, theNevadaSupremeCourt issueda stayof certainproceedingsin

19 this matterpendingtheconductof an evidentiaryhearingand decisionon jurisdictional issues

20 relatedto SCL. The Court grantedJacobsrequestto conductjurisdictional discoveryprior to

2 the evidentiaryhearing. The ordergrantingthejurisdictionaldiscoverywasenteredon March

22 8, 2012. Due to numerousdiscoverydisputes7andstays8relatingto petitionsfor extraordinary
23 relief, the evidentiaryhearingonjurisdictionwasdelayed.
24

25

26
CertainevidentiarysanctionswereimposeduponSCL in theOrderenteredMarch 6,

27 2015.

28 a. For purposesofjurisdictionaldiscoveryandtheevidentiaryhearingrelatedto
jurisdiction,SCL will be precludedfrom raisingthe MDPA asanobjectionor asadefenseto
use,admission,disclosureor productionof anydocuments.
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I IL
BURDEN OF PROOF

2

Therearesignificantissuesrelatedto theappropriateburdenof proofto be utilized in

4 this casethat havebeenwell briefedby counsel. The typical standardon a motion to dismiss

for lack ofjurisdiction is aprimafaciestandard.In Trumø.theNevadaSupremeCourtnoted
6

thata preponderanceof the evidencestandardmaybetheappropriatestandardin a “full
7

8
evidentiaryhearing”.9TheNevadaSupremeCourt alsomadementionof a casein theTrump

g decisionwhich suggesteda third standard--“likelihood oftheexistenceof eachfact necessary

10 to supportpersonaljurisdiction”0-- maybe appropriate.”

II

12

13 b. Forpurposesofjurisdictionaldiscoveryandthe evidentiaryhearingrelatedto
jurisdiction,SCL is precludedfrom contestingthatJacobs’selectronicallystoredinformation

14 (approx.40 gigabytes)is rightfully in his possession.

15 c. For purposesof the evidentiaryhearingrelatedto jurisdiction, SCL is precluded
from callinganywitnesseson its own behalfor introducinganyevidenceon its own beha1f

16 SCL mayobjectto the admissionof evidence,argumentsof counsel,and to testimonyof
witnessesduring theevidentiaxyhearingrelatedto jurisdiction; cross-examinewitnessesduring
theevidentiaryhearingrelatedto jurisdiction; and,arguetheapplicationof theevidenceto the

18 law duringthe openingandclosingargumentsof theevidentiaryhearingrelatedto jurisdiction.
ci. During theevidentiaryhearingrelatedto jurisdiction,theCourtwill adversely

19 infer, subjectto SCL’s ability to rebutthat inference(within theevideritiaryconstraintssetforth
in the paragraphabove),thatall documentsnot producedin conformitywith this Court’s

20 September2012Orderareadverseto SCL., would contradictSCL’s denialsasto personal

21 jurisdiction,andwould supportJacobs’assertionof personaljurisdiction overSCL.

22
8 The partieshavenot agreedthatanystaysissuedactasa tolling or extensionof the
periodunderNRCPRule41(e). As such,the trial of this matterwassetby Orderenteredon

23 May 27, 2015to commenceon October14, 2015,prior to the earliestexpirationof the period

24 underNRCPRule41(e),October19,2015.

25 lO9Nev.at693.

26 ‘° This third standardan. thecircumstancesin which it maybe appropriateto utilize was
explainedas:

27

28
If, however,the court finds thatdetermininga motionon theprimafaciestandard
(therebydeferringthe final jurisdictionaldeterminationuntil trial) imposeson a
defendanta significantexpenseandburdenof trial on themerits in the foreign forum that
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A traditionalpreponderanceof theevidencestandardis inappropriatefor this case

2 becauseof the limited discoverydoneto datedueto the stayandthe inextricably intertwined
3 ..... .

factsbetweenjurisdictionandmerits.Theselimitations impacttheability of thepartiesto
4

conducta “full evidentiaryhearing”. A jury demandhasbeenfiled; Jacobshasa right to ajury

6 trial on thejurisdictionaldefenseraisedby SCL. Given the inextricablyintertwinedissues

7 betweentheconductof representativesof LVS andSCL, the Courtsharestheconcerns

8 expressedby counselfor LVS regardingthe potentialimpactof thesefindings andconclusions
9

uponLVS. Despitetheseconcerns,the Courtmakesfindings andreachesconclusionsrelated

to jurisdiction,solelyto comply with the Writ, upona preponderanceof theevidencestandard

12 basedsolelyon the evidencepresented.The findingsandconclusionsarepreliminaryin nature

13 andmaynot be usedby thepartiesor their counselfor anypurposeotherthanthis Court’s
14

compliancewith the Writ.’2
I5

16

17 it is unfair in thecircumstances,the courtmaysteera third coursethatavoidsboth this
unfair burdenand(especiallywhenthejurisdictionalfactsareenmeshedwith themerits)

18 the morassof unsettledquestionsof law regarding“issuepreclusion”and“law of the

19 case”. This third methodis to apply an intermediatestandardbetweenrequiringonly a
primafadeshowingandrequiringproofby a preponderanceof theevidence.Thus,even

20 thoughallowing an evidentiaryhearingandweighingevidenceto makefindings,the
courtmaymerelyfind whethertheplaintiff hasshowna likelihood of theexistenceof

21 eachfact necessaryto supportpersonaljurisdiction.

22
Boit. v. Gar-TecProducts.Inc., 967 F. 2d 671 at 677 (1’ Cit. 1992).

23
Anotherstandardwhich might beappropriatefor consideration,but which wasnot raised

24 by the parties,is thestandardof substantialevidenceusedfor judgmenton partial findingsmade
25 underNRCP52(c).

26 ‘ Given the inextricablyintertwinedissuesofjurisdictionwith the factssurroundingthe
merits issues,i.e. theterminationof Plaintiff’s employmentandassociatedstockoption(s),the

2? evidentiaryhearingandthejurisdictionaldiscoverynecessaryprior to the hearinghavenot been

28 a wiseuseofjudicial resources.Unfortunately,asa resultof the processimposeduponthis
Courtbecauseof theWrit, the partieswill haveonly a few monthsto conductthe merits
discoveryandbereadyfor trial.
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I III.
FINDINGS OF FACT

2 /

1. Jacobsfiled this suit on October20, 2010againstSCL claiming thatSCL

4 breachedcontractualobligationsit allegedlyowedhim by refusingto honorhis demandto

exercisecertainstockoptionsfollowing his termination.
6

2. On December22, 2014,Jacobsfiled aThird AmendedComplaint,allegingthree
7

8 newclaimsagainstSCL: conspiracy,aidingandabettinghis allegedwrongful terminationby

9 LVS, anddefamationasaresultof statementsmadeduringthecourseof the litigation by LVS’s

tO andSCL’s chairman,Adelson. Jacobscontendsthatthereis specificjurisdictionover SCL on al

threeclaims.
12

3. LVS is aNevadacorporationwith its principleplaceof businessin LasVegas,

14 Nevada. LVS is headedby Adelsonwho servesasLVS’s Chairmanof the Boardof Directors.

15 LVS is a publicly-tradedcompanyin the United States.Throughsubsidiaries,LVS operates

16 casinosin Nevada,Pennsylvania,Macau,andSingapore.

17
4. In early 2009,LevenbecameChiefOperatingOfficer (“COO”) of LVS.

18

19
5. Levenhadpreviouslyservedon the LVS Board.

20 6. LevenaskedJacobsto assisthim asaconsultant.

21 7. Jacobsbecamea consultantto LVS throughVagusGroup,Inc., anentity Jacobs

22 owned. In thatrole, Jacobsbeganassistingwith the restructuringof LVS’s Nevadaoperations.
23

In doingso,Jacobs,LevenandAdelsonmet extensivelyin Nevada. Theyalsotraveledto Maca’
24

25
to reviewLVS’s operationsthere.

26 8. While JacobswasassistingLVS asa consultant,all of its Macauoperationsand

27 assetswereheldthroughwholly-ownedsubsidiaries,oneof which wasVenetianMacauLimited

28
(‘1VML”).
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9. LevendiscussedbringingJacobson directly, on a temporarybasis,.to help

2 overseeandrestructureLVS’s Macauoperations.JacobsandLevendiscussedthe termsof this

temporaryengagement.Thesediscussionsprincipally occurredwhile bothJacobsandLeven

were in Las Vegasworking on theLVS restructuring.

6 10. Oneof the tasksthatJacobswasassignedwasrestructuringMacauoperationsfor

7 the potentialof spinningthe Macauassetsoff into a yet-to-be-formedpublicly-tradedsubsidiary

8 for LVS. This would serveasa financingmeansby which LVS could raiseadditionalcapitalto
9

recommenceconstructionon certainexisting,but delayed,projectsin Macau.
10

11. On April 30, 2009,LevenadvisedthateffectiveMay 5, 2009,LVS gaveJacobs

12 thetitle of”Interim President”overseeingits Macauoperations.In that role, Jacobsreported

13 directly to Levenin his capacityasCOO of LVS. Levenwastheoperationalbossoverall of

14
LVS’s assets.

15

16
12. Levenbegannegotiatingwith Jacobsfor a morepermanentposition. Through

17 JuneandJuly of 2009,LevenandJacobsexchangeddraftsof what becameknownasthe “Term

18 Sheet”which would becomeJacobs’employmentagreement)3Many of thosenegotiations

19 occurredbetweenJacobsandLevenat LVS’s headquartersin Nevada.

20
13. Thesenegotiationsalsoinvolvedthe exchangeofcorrespondenceandtelephone

21

22
communicationsinto, andout of, Nevada.

23 14. In emailsin lateJuneandJuly 2009,LVS executivesandJacobshadmultiple

24 communicationsconcerningthe termsandconditionsof his employment.

25 15. By lateJuly 2009,Jacobsindicatedthat if theycouldnot cometo anagreementas
26

to his full-time position,heneededto makecommitmentsfor his family backin Atlanta,
27

28
L3 The “Term Sheet”wasanexhibit to LVS’s IOQ for thequarterendingMarch31, 2010.
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I Georgia. Jacobswasin andout of Macauon only a temporarybasis,andJacobsindicatedthat

2 he would not bemovinghis family unlesshe andLVS cameto anagreement.

3
16. On or aboutAugust2, 2009,LevenemailedRobertGoldstein(“Goldstein”),

4
copyingCharlesForman— oneof the membersof LVS’s compensationcommittee— explaining

6 thattomorrowwould be the “last chance”to try andcloseout thetermsandconditionsofJacobs’

7 employmentwith Adelson. If theycould not do so, Levenindicatedthat they would haveto do a

8 nine-monthdealwith Jacobsso asto get througha plannedinitial public offering (“IPO”) for the
9

10
spinoffof LVS’s Macauoperations.

17. Thenext day, August3, 2009,LeventestifiedAdelsonandhe expresslyapproved

12 the “TermsandConditions”of Jacobs’employment. AlthoughAdelsonclaimshe doesnot

rememberdoing so, LevenconfirmedthatAdelsonapprovedthosetermsandconditionsin

14
Nevadapursuantto his role asChairmanandCEO of LVS. Levennegotiatedandsignedthe

‘5
deal in Nevadapursuantto his role asLVS’s COO. Adelsonclaimsthathedid not considerthe

16

17 Term Sheetto be binding.

18 18. Pursuantto theTerm Sheet,LVS agreedto employJacobsasthe “Presidentand

19 CEO Macau,listedcompany(ListCo).” The subsidiary,which would serveasthevehiclefor the
20

IPO, hadnot yet beendetermined.LVS agreedto payJacobsabasesalaryof $1.3 Million, with
21

22
a 50% bonus. It alsoawardedJacobs500,000optionsin LVS. Of the 500,000options,250,000

23 optionswereto veston January1,2010,125,000wereto veston January1,2011,and125,000

24 wereto veston January1, 2012. LVS agreedto paya housingallowanceandJacobswas

25 entitledto participate“in any establishedplan(s)for seniorexecutives.”

19. TheTermSheetincorporatedthe standard“for cause”terminationlanguageof

28 otherLVS employmentagreements.In theeventJacobsterminatednot for cause,theTerm Shee
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I provideda “1 yearseverance,acceleratedvest [of theoptions],andthe Right to exercise[the

2 options] for 1 yearposttermination.”

3
20. LevensignedtheTerm Sheeton or aboutAugust3, 2009,andhadhis assistant,

4
PattyMurray, email it to Jacobs.

6 21. Prior to the formationof SCL, theproposedentity wasreferredto in certain

7 documentsas“Listco”.

8
22. SCL is a corporationorganizedunderthe law of the CaymanIslands. SCL was

9
formedas a legal entity on or aboutJuly 15,2009.

10 -

23. AdelsonnamedhimselfasChairmanof theBoardprior to the identificationof

12 otherboardmembers.An initial boardwasformedwhich dealtsolely with governanceissues.

13 24. SCL becamethe vehiclethroughwhich LVS would ultimatelyspinoff its Macau

14
assetsaspartof the IPO process.

Is

16
25. SCL wentpublic on theHongKong StockExchange(“HKSE”) throughan IPO

onNovember30, 2009.

18 26. LVS ownsapproximaiely70%of SCL’s stockandincludesSCL aspartof its

consolidatedfilings with the US SecuritiesandExchangeCommission.
20

27. SCL is the indirect ownerandoperatorof themajority of LVS’s Macau
21

22
operations.

23 28. SCL includesthe SandsMacau,The VenetianMacau,Four SeasonsMacau,and

24 otherancillaryoperationsthat supporttheseproperties.

25 29. SCL is a holdingcompany.
26

27

28
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1 30 SCL hasno employees.’4

2 31. Oneof SCL’s primaryassetsis VML. VML is theholderof a subconcession

3
authorizedby the MacauGovernmentthatallows it to operatecasinosandgainingareasin

4
Macau.

6 32. Prior to the Fall of 2009,decisionsrelatedto theoperationsof the Macauentities

7 weremadeby AdelsonandLeven.

8 NeitherSCL nor anyof its subsidiarieshasanybankaccountsor ownsany
9

propertyin Nevada.
10

34. SCL hasseparatebankaccountsfrom LVS.

12 35. SCL doesnot conductanygamingoperationsin Nevada,nordoesit deriveany

13 revenuefrom operationsin Nevada. All of the revenuesthat SCL annuallyreportsin its public

14
filings derive from operationsin Macau.

15

16
36. SCL hasneverowned,controlled,or operatedany businessin Nevada. SCL has

17 non-competitionagreementwith LVS.

18 37, It wasnot uncommonfor theexecutivesof subsidiariesthatLVS controlledto

19 fulfill thatrole pursuantto an employmentagreementwith theparent,LVS. Whenit was
20

determinedthat Levenwould becomethe interim CEOfor SCL, he did so pursuantto an
21

22
employmentagreementwith LVS. As interim CEO for SCL, Levenhadno employment

23 agreementwith SCL and fulfilled thatrole asan LVS employee.’5

24

25

26 Conflictingevidenceon this point waspresentedthroughoutthe evidentiaryhearing.
Counselconfirmedduringclosingthat SCL hadno directemployeesandthe referenceto

27 employeesrelatedto VML.

28 Adelsonis now the CEO of SCL andservesin that capacitypursuantto anemployment
agreementwith LVS. Adelsonhasno separateemploymentagreementwith SCL. The interim
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38. In havingits leadingexecutivesservein thoserolçspursuantto employment

2 agreementswith LVS anddelegatingtasksto LVS employeesin Nevada,SCL reasonablywould

3
foreseethat it would be subjectto suit in Nevadaoverany disputeconcerningthe servicesof its

4
executives.

6 39. Leventestified,thatupontheclosingof the IPO, JacobSemploymentpursuantto

7 theTerm Sheetwastransferredto SCL andassumedby it. As Leventestified,theobligations

8 undertheTerm Sheetwereassumedby SCL in conjunctionwith theclosingof the IPO. The
9

assignmentandassumptionof the Term Sheetfrom LVS to SCLdoesnot appearto havebeen

documentedin any formal fashion. However,asLevenacknowledged,SCL andits Board

i 2 understoodthatJacobswasservingasCEO pursuantto the termsandconditionsof theTerm

Sheetthathadbeennegotiatedandapprovedin Nevadawith theNevadaparent.

14
40. Jacobs’dutiesasSCL’s CEO providedundertheTerm Sheetrequiredfrequent

15

16
trips to Las Vegas,Nevadaandinvolved countlessemailsandphonecalls into the forum. Jacobs

17 frequentlyconductedinternaloperationsandbusinesswith third partieswhile physicallypresent

18 in Nevada.

19 41. While SCL hadits own Boardof Directors,keptminutesof themeetingsof its
20

BoardandBoardCommittees,andmaintainedits own separateandindependentcorporate
21

22
records,directioncamefrom LVS.

23 42. At the time of its IPO, theSCL Boardconsistedof (1) threeIndependentNon-

24 ExecutiveDirectors(Ian Bruce,Yun Chiangand David Tumbull16),all of whomresidedin Honk

25

26
COOof SCL is Goldstein. GoldsteinacknowledgedthatheservesasSCLsCOO pursuantto his

27 employmentagreementwith theNevadaparentcompany,LVS.

28 16 During hislestimonyat theevidentiaryhearing,whenquestionedaboutboardmember
Tunibull, Adelsonstated,“not for long”. It is this typeof controlof SCL, that leadstheCourt to
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Kong; (2) two ExecutiveDirectors(Jacobs,who wasSCL’s ChiefExecutiveOfficer and

2 President,andStephenWeaver(“Weaver”), who wasChiefDevelopmentOfficer), both of

3
whomwerebasedin Macau;and(3) the ChairmanandNon-ExecutiveDirector(Adelson)and

4
two Non-ExecutiveDirectors(JeffreySchwartzandIrwin Siegel(“Siegel”)). who werealso

6 membersof the LVS Boardandwho werebasedin the United States. Levenservedasa Special

7 Adviser to the SCL Board.

8 43. During the relevantperiod,all of the in-personSCL Boardmeetingswereheld in
9

eitherHongKong or Macau. TheBoarddid not meetin Nevada. While certainboardmembers
10

attendedboardmeetingsremotely,themeetingswerehostedin HongKong.

12 44. SCL listed Macauin its public filings as its principal placeof businessandhead

13 office. It alsohadan office in Hong Kong. SCL neverdescribedNevadaasits principalplace

14 . . . . .

of businessand,prior to Jacobstermination,neverhadan office in Nevada.
15

16
45. Prior to Jacobstermination,seniormanagementof SCL: Jacobs,Weaver,the

17 Chief FinancialOfficer (Toh Hup Hock, alsoknown asBenToh), andthe Genera]Counselarid

18 CorporateSecretary(Luis Melo) -- wereall headquarteredin Macau.

19 46. AlthoughSCL insiststhateverythingchangedin termsof corporatecontrol after

20
theclosingof the IPO — with Levengoingso far asto claim thatbeforethe IPO he.wastheboss,

21

22
andafterthe1POhe ceasedbeingtheboss— theevidenceindicatesotherwise.

23

24 V

25 believethat theactivitiesof Adelsonin LasVegasasChairmanof SCL aresignificantfor
26 determinationof specificjurisdiction.

27 Leven’sbusinesscardasSpecialAdviserto SCL indicatedhis addresswasa Las Vegas

28
address.Following Jacobstermination,Levenbecameinterim CEOof SCL. He retainedhis
office locationin LasVegasandall contactinformationat LVS during the entiredurationof his
termasInterim CEO.
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1 47. This wasnot an ordinaryparent/subsidiaryrelationship.On paper,neither

2 Adelsonnor Levenweresupposedto be servingas “management”of SCL. Adelson’srole was

3 -

thatof SCL,’s BoardChairman. Leven’srole was,on paper,supposedtobethatof “special
4

advisor” to the SCL Board.

6 48. InternalemailsandcommunicationsconfirmedthatAdelson’sandLeven’sroles

7 of managementlargelycontinuedunchangedafter the IPO. EvenSCL’s otherBoardmembers

8 internally referredto LevenasconstitutingSCL’s “management.”As Levenwould confirm in

9
oneinternalcandidemail,oneof Jacobs’supposedproblemsis thatbeactually“thought” hewas

10
theCEOof SCL, whenin fact, Adelsonwasfilling that role just ashe hadbeforethe IPO. Other

12 internalcommunicationsconfirm thatJacobswascriticized for attemptingto run SCL

13 independentlybecausefor LVS, “it doesn’twork thatway.”

14
49. As Ron Reese(“Reese”)(LVS’s VP of public relations)would acknowledge,one

15

16
of thesupposedproblemswith Jacobswasthathethoughthewasthe real CEO of SCL whenin

17 fact thereis, andonly hasbeen,oneCEOof the entireorganization,andthat is, andalwayshas

IS been,Adelson.

-

19 50. After the IPO, Adelson,Leven,and LVS continuedto dictatelargeandsmall-
20

scaledecisions.
21

22
51. As internaldocumentsshow,evencompensationfor seniorexecutives,including

23 Jacobs,wereultimatelydictatedby Adelson.

24 52. Eventhoughdisagreementswith Adelsonhadbegunto surface,Jacobswas

25 awarded2,500,000optionsin SCL on May 10, 2010“in recognitionof his contributionandto
26

encouragecontinuingdedication.”Theseoptionsweregrantedby SCL undera ShareOption
27

28 Grantasoneof the plansto which Jacobswaseligible. Consistentwith its ultimatecontrol and
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1 direction, it wasup to LevenandAdelsonto approvethe2.5 million SCL optionsfor Jacobsin

2 SCL, which theydid on May 4,2010.

3
53. Jacobswasentitledto participatein anycompany“plans” thatwereavailablefor

4
seniorexecutives.This includedany stockoptionplans. If the IPO hadnot occurred,Jacobs

6 would haveparticipatedin the LVS stockoption plan. However,Levenexplainedthatsincethe

7 IPO wassuccessfulandJacobswasoverseeingthe Macauoperations,Section7 of theTerm

8 Sheetwasfulfilled by Jacobs’participationin thestockoptionplan for SCL. Accordingto
9

Leven,Jacobsparticipatedin theSCL optionplan becauseSCL hadassumedtheobligationsto
10

1 fulfill the termsof Jacob&employmentunderthe Term Sheet.

12 54. On or aboutJuly 7, 2010,whenJacobswasstill SCL’s CEO,Toh Hup Hock, in

13 his capacityasSCL’s CFO,sentJacobsa letter from Macauregardingthestockoptiongrant’s

14
that the RemunerationCommitteeof theSCL Boardmadeto Jacobs.

15

16
55. TheOptionTermsandConditionsprovidedto Jacobsstatedthat thestockoption

agreementwould be governedby HongKong law,

18 56. Thestockoption awardto Jacobsof 2.5 million optionsin SCL aretied to and

intertwinedwith the termsandconditionsof theTermSheetthat thepartiesnegotiatedand
20

agreedto in Nevada.
2)

22
57. As Levenconfirmed,the vestingof those2.5 million optionsin SCL were

23 expresslyacceleratedunderthetermsof theTermSheetshouldAdelsonand/orhis wife lose

24 control of LVS or shouldJacobsbe terminatedwithout propercause. SCL reasonablyforesaw

25 beingsubjectto suit in NevadahavingawardedJacobs2.5 million in stockoptionswherethe
26

vestingwascontrolledby theTerm Sheetwith LVS andthat SCL, accordingto Leven, assumed
27

____________________________

28 Thereis conflicting evidenceasto whetherJacobscouldelectstockoptionsin LVS
ratherthanin SCL.
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58. Prior to the [P0, onNovember8, 2009,LVS enteredinto a SharedServices

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Agreementwith SCL throughwhich LVS agreedto providecertainservicesandproductsto

SCL.

59. LVS and SCL enteredinto a SharedServicesAgreementpursuantto which each

companyagreedto provide the otherwith certainservicesat competitiverates. The services

performedrelatedto compensationandcontinuedemploymentdo not appearto fall within the

scopeof thatagreement.

60. The SharedServicesAgreementwassignedby Jacobsandwasdisclosedin

SCL’s IPO documents.

61. Theservicesto be providedunderthe SharedServicesAgreementaredefinedas

ScheduledProductsandServices.The agreementdefinesthoseas:

anyproductor servicesetout in the Scheduleheretothe sameasmayfrom time to
time beamendedby written agreementbetweenthe Partiesandsubjectto compliance
with the requirementof the Listing Rulesapplicableto anyamendmentof this
Agreement.

62. The Scheduleattachedto the SharedServicesAgreementprovidedthe following

typesof serviceswereavailableto be shared(excerptedarerelevantportions)and identifiedthe

methodof compensationfor thoseservices:

Service/Product Provider Recipient Pricing Payment 2009 2010 2011
Terms US$ US$S IJSSS

Certain Members Members Actual costs Invoiceto be 4.7 5.0 8.3
administrativeand of Parent of Listco incurredin provided, million million million
logisticsservices Group Group providing togetherwith
suchas legal and services documentary
regulatory calculated support,no
services,back asthe earlierthanthe
office accounting estimated dateincurred
andhandlingof salaryand andto bepaid
telephonecalls benefitsfor in theabsence
relatingto hotel the of dispute
reservations,tax employees within 45 days
andinternalaudit of the Parent of receiptof
services,limited Groupand invoice,or in
treasuryfunctions thehours the eventof
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

‘° SCL 00193427,a redactedemail datedFebruary10,2010,evidencestheadoptionof a
procedurefor paymentof vendorexpensesfor certainParcel5/6 constructionrelatedvendors
from Macau. Theemail anecdotallyindicatesthe invoiceswould be sentto Macauwith a copy
to LasVegas,reviewedin Las Vegas,approvedfor paymentin LasVegas,andthensentto
Macaufor payment. This policy wasapparentlyadoptedafter the thresholdfor intercompany
billings in the SCL IPO wasexceeded.SCLOO199830.

andaccounting worked by dispute,within
and compliance such 30 daysof
services, employees resolutionof

providing dispute.
such
servicesto
the Listco
Group

Certain Members Members Actual costs Invoiceto be 3.0 3.0 3.0
administrativeand of Listco of Parent incurredin provided, million million million
logisticsservices Group Group providing togetherwith
suchaslegal and services documentary
regulatory calculated support,no
services,back asthe earlierthanthe
office accounting estimated dateincurred
andhandlingof . salaryand and to bepaid
telephonecalls benefitsfor in the absence
relatingto hotel the ofdispute
reservations,tax employees within 45 days
and internalaudit of the Lisaco of receiptof
services,limited Groupand invoice,or in
treasuryfunctions thehours theeventof
andaccounting workedby dispute,within
andcompliance such 30 daysof
services. employees rcsolutionof

providing dispute.
such

• servicesto
. theParent

Group

17

IS

19

20

21

22

23

24

25

26

27

28

63. Sharedservicesagreementsarea commonmethodby which affiliated companies

achieveeconomiesof scale.

64. Here,althoughSCL assertsthatall of theservicesprovidedby LVS employees

wererenderedfor SCL pursuantto the SharedServicesAgreement,thereis no evidencethat the

parties’ observedany formalities,’9which would permit theCourt to determinewhich, if any,

serviceswereprovidedpursuantto the SharedServicesAgreement.2°
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1 65, SCL advisedJ-IKSE that implementationagreementswould beusedin

2 conjunctionwith the SharedServicesAgreement.2

3
66. Whenquestionedduring theevidentiaryhearingaboutthemechanismfor

4
requestingor payingfor serviceunderthe SharedServicesAgreement,Adelsonwasunableto

6 provideanyevidenceof theprocessesusedto obtainservicesunderthatagreement?2

7 67. The factsandcircumstancesgiving rise to Jacobs’ultimateterminationwere

directedandcontrolledfrom LasVegas. Despiteinternalpraisefrom the Boardmembersof
9

10

20 SCLOOI71443,redactedminutesof VML ComplianceCommitteedatedFebruary22,
12 2010,reflect thatbecauseof the SharedServiFesAgreementa trackingsystemhadbeen

establishedto recordthe executionof eachindividual agreementandthat individual
13 implementationagreementswould haveto bedrawnup for each servicecategory. The Court
14 hasbeenunableto locateany furtherreferencesin theevidenceadmittedat the hearingregarding

the actualimplementationandutilization of servicespursuantto the SharedServicesAgreement.
is

16
21 The letterstatesin pertinentpart:

17 It is envisagedthat from time to time, andasrequired,an implementationagreementfor a
particulartype of productor servicewill be enteredinto betweenLVS Groupand

18 membersof the Groupunderwhich the LVS Groupprovidesthe relevantproductsor

9
servicesto the groupor vice versa. Eachimplementationagreementshall setout the
detailsof thematerialtermsandconditionswhich shall include:

‘20 a) the relevantScheduledProductsandServicesto beprovided;
* * *

21 c) the time(s)at which, or durationduringwhich, the relevantScheduledProductsand

22 Servicesareto beprovided;
d) the pricing for the ScheduledProductsandServicesto be provided,determinedin

23 accordancewith theprovisionsof the SharedService’sAgreement;and,
e) paymentterms(includingwhereapplicable,termsproviding for deductingor

24 withholding tmces).

25
SCLO0106303.

26
The Court reviewedtheredacteddocumentscontainedin Exhibit 887A to determineif

27 therewasany supportfor SCL’s positionthattheSharedServicesAgreementwasthemethodby
28 which LVS employeeswereutilized by SCL ratherthanthe agencyanalysisperformedby the

Court.
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I SCL (exceptAdelson)for Jacobs,Levenclaimsthat in Juneof2009he hadhadenoughof

2 Jacobsandwantedhim fired. AdelsonandLevenbeganundeitakingwhat oneemail labeledas
3

the“exorcismstrategy”to terminateJacobs,The actionsto effectuateJacobs’terminationwere
4

carriedout from LasVegas,23includingthe ultimatedecisionto terminateJacobs,thecreationof

6 fictitious SCL stationaryto draft a terminationnotice,the preparationofpress-releasesregarding

7 Jacobs’termination,andthehandlingof legal leg-work to effectuatethe termination.

8 68. Accordingto AdelsonandLeven,theywereactingon behalfof SCL in Nevada
9

whenundertakingtheseactivities,andthey weredoingsowith SCL’s knowledgeandconsent.
10

They coordinatedwith legal andnon-legalpersonnel— includingGayleHyman(LVS’s general

12 counsel)andReese— in LVS to carryout theplan to terminateJacobs.OtherLVS personnel

13 were involved andactedin Nevada,includingundertheSharedServicesAgreementbetween

SCL andLVS.
‘S

69. AdelsonandLevenmadethe determinationto terminateJacobssubjectto
16

approvalof the SCL boardat thenext scheduledmeeting.

18 70. FromNevada,LevenandAdelsoninformedtheSCL Boardof Add son’sdecision

to terminateJacobsafterthedecisionwasalreadymade. An emergencytelephoneconference
20

washeld regardingtheterminationof Jacobsandto havethe SCL Boardratif’ the decision.
21

22
71. Jacobswasnot and is not a residentofNevada. WhenheservedasSCL’s CEO,

23 hewasheadquarteredin Macauand lived in HongKong.

24 72. Subsequently,Leven,KennethKay (LVS’s CFO), Siegel,Hyrnan,Daniel Briggs

25 (LVS’s VP of investorrelations),Reese,BrianNagel (LVS’s chiefof security),PatrickDumont

(LVS’s VP of corporatestrategy),andRom Hendler(LVS’s VP of strategicmarketing)— left Las

28

This effort wasdescribedby Levenasaneffort to “put ducksin a row”.
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1 Vegasandwent to Macauto effectuateJacobs’termination. Before they evenleft LasVegas,

2 Jacobs’fate hadbeendetermined.

3
73. On July 23, 2010,Levenmetwith Jacobsin Macau. At thatmeetIng,Leven

4
advisedJacobshe wasterminated.Jacobswasgiven the optionof resigning,which herefused.

6 Jacobsinquiredwhethertheterminationwas“for cause”andLevenrespondedthathe was“not

7 sure,”but he indicatedthattheTerm Sheetwould not be honored.

8 74. JacobswasSCL’s CEO until he wasterminatedon or aboutJuly 23, 2010.
9

75. WhenJacobswasterminated,hewasin Macau.
10

76. AdelsonnamedLevenActing CEO andan ExecutiveDirectorsubjectto approval

12 of the SCL boardat the nextscheduledmeetingandpendingtheappointmentof a permanent

13 replacement.

14
77. TheSCL Boardapprovedthe terminationandLeven’sinterim appointment.

IS

16
78. TheSCL Boardappointedtwo newofficers to serveasSCL’s PresidentandChiel

17 OperatingOfficer (EdwardM. Tracy)andExecutiveVice PresidentandChiefCasinoOfficer

18 (David R. Sisk); bothbasedin Macau. At thesametime, Siegel, wasappointedthe Chairman01

19 two newly formedcommittees(theTransitionalAdvisory CommitteeandtheCEO Search

20
Committee)andspentthe majority of his time in Macauto carry outhis duties.

21

22
79. After Jacobs’termination,AdelsonandLVS begancraftinga letteroutlining

23 Jacobs’supposedoffensesfor his “for cause”termination. Theparticipantsin this endeavor

24 wereAdelsonhimself,Levenandperhaps,Siegel. Theseactionswereagaincarriedout and

25 coordinatedin Nevada.
26

80. A numberof the alleged12 reasonsfor Jacobs’terminationinvolve actionsJacob
27

28 carriedout representingSCL while in Nevada.
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81. After Jacobswasterminated,LevenreplacedJacobsasCEO of SCL. Levendid

2 not enterinto anyemploymentagreementwith SCL. He servedin thatcapacityunderthe

employmentagreementthathehadwith LVS. While in LasVegas,Levenservedasthe acting

SCL CEO from his LVSheadquartersin LasVegas. SCL authorizedandapprovedof Leven

6 servingas its CEO from LasVegas. As CEO, Levenwasresponsiblefor SCL’s day-to-day

7 operations.

8 82. After becomingActing CEO,Leven,on documentswith a LasVegasSandsCorp.
9

heading,issuedan “Approval andAuthorizationPolicy” for the Operationsof “SandsChina
10

1 Limited.”

12 83. Here, thereis no evidencethatthe SharedServicesAgreementwasthe basisfor

13 theactivitiesof Leven,Adelson,Hyman,Reese,andForeman.

14
84. SCL’s activitiesthroughLVS employeesin Nevadaaresubstantial,havebeen

15
continuoussincethe IPO, andaresystematic.

16

85. In October2010,the SCL Boardhadthe seinecomposition,exceptthat thetwo

18 ExecutiveDirectorswereToh Hup Hock, SCL’s CFO(who hadpreviouslyreplacedWeaveras

19 an ExecutiveDirector)andLeven, Toh 1-hip Hock residedin Macau;Levencontinuedto be
20

basedin Las Vegas,but traveledto Macauasnecessary.
21

22
86. Jacobsfiled his initial ComplaintagainstSCL andLVS on October20, 2010.

23 87. On October27, 2010,Levenwaspersonallyservedwith a copyof the Summons

24 andComplaintwhile actingasSCL’s CEO andphysicallypresentin Nevada.

25 88. Reese,an LVS employee,begana public relationscampaignregardingJacobs’
26

lawsuiton behalfof LVS andSCL from Nevada.
27

28
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89. On March 15, 2011,Adelson,throughReese,issueda statementto a reporterfor

2 the Wall StreetJournalthatJacobs’allegesto bedefamatory.Thestatementis asfollows:

“While I havelargelystayedsilenton thematterto this point, the recyclingof his
4 allegationsmustbeaddressed,”he said “W havea substantiallist of reasonswhy Steve

Jacobswasfired for causeandinterestinglyhe hasnot refuteda singleoneof them.
Instead,hehasattemptedto explainhis terminationby usingoutright lies and fabrication

6 which seemto havetheir origins in delusion.”

7 90. Adelsonacknowledgesthathe madethis statementon behalfof himself, LVS,

8 and SCL. SCL publisheda statementto the mediafrom Nevadathat givesrise to theclaim for
9 -

defamation.
10

91. Basedupontheevidence,Adelson’sstatementcanbeattributedto SCL becauseit

12 claimsthat it is responsiblefor Jacobs’termination. The statementwasmadeand issuedin

13 Nevada. If j,rovendefamatory,this would be an additionalbasisfor jurisdiction in Nevada.

14
92. Any finding of fact statedhereinabovethat is moreappropriatelydeemeda

15
conclusionof law shall besodeemed.

16

17 III.
CONCLUSIONSOF LAW

18

19 93. The Court is facedwith allegationsof generaljurisdiction,specificjurisdiction
20

andtransitoryjurisdictionover SCL.24
21

A. GENERAL JURISDICTION

23 94. TheCourthasto evaluatethecontactsby SCL andmakedeterminationsasto

24 whetherSCL is at homein Nevadafor the generaljurisdictionanalysis. Little guidancehasbeen

25 providedto theCourt to assistin thedeterminationof theappropriatefactorsto considerin
26

determiningwhetherSCL is at homein Nevada.
27

_________________________

28 24 TheCourt hasmadeseparatefindingsandconclusionson eachtypeofjurisdiction
allegedby Jacobsto enablethepartiesto seeka morefull appellatereviewif they choose.
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95. Generalor “all-purpose”jurisdictiongivesa court thepower“to hearanyandall

2 claimsagainst”a defendant“regardlessof wheretheclaim arose.” GoodyearDunlopTires
3

OperationsS.A. v, Brown. 131 S.Ct.2846,2851(2011).
4

96. A courthasgeneraljurisdiction overa foreign corporationonly if it is “essentially

6 at home” in the forum. SeeId; 134 S.Ct. at 758 a.11.

7 97. ‘“A courtmayexercisegeneraljurisdictionovera foreigncompanywhenits

8 contactswith the forum statearesocontinuousandsystematicasto render[it] essentiallyat
9

homein the forum State.’” 328 P.3dat 1156-57.
10

98. “Typically, acorporationis tathome’ only whereit is incorporatedor hasits

12 principal pladeof business.”328 P.3datj 158.

13 99. The SupremeCourt in DaimlerAG did not rule out that “a corporation’s

14 . . . . .

operationsin a forum otherthanits formal placeof incorporationor principalplaceofbusiness
15

16
may beso substantialandof sucha natureasto renderthe corporationat homein that State.”

17 l34S,Ct.at761ri.19.

18 100. “The testfor generaljurisdiction,dependson an analysisof the Due Process

19 Clauseandits requirementthat a foreigncorporation’s“continuouscorporateoperationswithin
20

a state[be] sosubstantialandofsuchanatureasto justify Suit agaInstit on causesof action
21

22
arisingfrom dealingsentirely distinct from thoseactivities.” 134 S.Ct.at 754.

23 101. Ia Dainiler AG the U.S. SupremeCourtheld thatcorporationsmay be suedunder

24 a generaljurisdiction theoryif their affiliations with the forum areso “‘continuousand

25 systematicasto renderthemessentiallyat homein the forum State.”134 S.Ct. at 754.
26

27

28
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I 102. Here,SCL hasdesignatedMacauas its princia1placeof business.All of SCL’s

2 holdingsarelocatedin Macau. SCL’s executiveofficers, includingJacobs,werebasedin Macau
3

until July2010whenJacobswasterminated.
4

103. The SCL Board,which includedthreeindependentdirectorswho residein Hong

6 Kong, met in eitherMacauor HongKong.

7 104. SCL is not incorporatedin Nevadaanddoesnot hold its boardmeetingsin

8 Nevada.
9

105. While a significantamountof directionover the activitiesof SCL comesfrom its
10

ChairmaninLas Vegas,aswell asothersemployedwith LVS, for purposesof general

12 jurisdiction thesepervasivecontactsappearto be irrelevantfollowing Daimler.25

13 106. TheNevadaSupremeCourt, afterDaimler,hasindicatedthatan agencytheoryof

14
generaljurisdiction is still viable. In Vicaa. the Courtciteda Californiacasethat found that the

15

16
agencytheory“supportsa finding of generaljurisdiction” andnotedthat“the [United States)

17 SupremeCourthasrecognizedthat agencytypically is moreusefulto a specificjurisdiction

18 analysis.”328 P.3dat 1163 n.3 The Courtdid not indicatethattheagencytheoryof general

19 jurisdiction is no longeravailable.26
20

21

__________________________

22 25 At the time of theCourt’soriginal decisiondenyingthe motionto dismiss,Daintierhad
23 not beendecided. This hasresultedin a substantialchangein theevaluationofjurisdictionover

foreigncompanies.While the Court recognizesthat therearepervasivecontacts,thesecontacts
24 aloneare insufficient to exercisegeneraljurisdictionover a foreign company.

25 26 In trying to reconciletheconceptsof alteregoandagencyfor generaljurisdictional
26 inquiries,theNevadaSupremeCourtwrote:

27 But corporateentitiesarepresumedseparate,andthusthemere“existenceof a

28 relationshipbetweena parentcompanyand its subsidiariesis not sufficientto establish
personaljurisdictionovertheon the basisof the subsidiariesminimum contactswith the
forum.. . . Unlike with thealter-egotheory,thecorporateidentity of the parentcompany
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107. SCL madeextensiveuseof agents-- employeesof LVS -- in conductingits

2 business.UnderViega. the analysisof thecontactsandactualactivitiesof theseagentsare

relevantboth for anevaluationof whethergeneraljurisdiction is appropriateand,if not, whether

specificjurisdictionover SCL is appropriate.

6 108. Jacobs’operativeThird AmendedComplaintassertscausesof actionagainstSCL

7 for Breachof Contract;Aiding andAbettingTortiousDischargein Violation of PublicPolicy;

8 Civil Conspiracyrelatedto TortiousDischargein Violation of PublicPolicy; andDefamation.27
9

10

is preservedunderthe agencytheory;the parentnevertheless”is held for the actsof the
(subsidiary]agent”becausethe subsidiarywasactingon the parent’sbehalf.

12

13
328 P.3dat 1157 (internalcitationsomitted).

27 Thejurisdictionalallegationsrelatedto SCL in the Third AmendedComplaintare:

15 3. DefendantSandsChinaLtd. (“SandsChina”) is a CaymanIslandscorporationandis 71W
ownedby LVSC. SandsChinais publicly tradedon theHong Kong StockExchange.While

16 SandsChinapublicly holdsitselfout asbeingheadquarteredin Macau,its trueheadquartersare

17 in Las Vegas,whereall principledecisionsaremadeanddirectionis given by executivesacting
for SandsChina.

18 *

6. EachDefendantis the agentof theotherDefendantssuchthat eachDefendantis fully
19 liable andresponsiblefor all theactsandomissionsof all of theotherDefendantsas set forth

20 herein.
7. The Courthaspersonaljurisdictionoverthe Defendantsandtheclaimssetforth herein

21 pursuantto NRS 14.065on groundsthatsuchjurisdiction is not inconsistentwith theNevada
Constitutionor UnitedStatesConstitution.

22 8. Venueis properin this Courtpursuantto NRS 13.010etseq.becausethe materialevents

23 giving rise to the claimsassertedhereinoccurredin Clark County,Nevada.
4. * *

24 38. In or aboutJuly 2010,Adelsondirectedexecutivesfrom LVSCin Las Vegas,Nevadato
begin the processof terminatingJacobs,This processwhich would be referredto as the

25 “exorcismstrategy,”wasplannedandcarriedout from LasVegasandincluded(I) the creation
26 of fictitious SandsChinaletterheaduponwhich a noticeof terminationwasprepared,(2)

preparationof the draIl pressreleaseswith which to publicly announcethe termination,and(3)
27 the handlingof all legal-relatedmattersfor the termination.Again, all of theseeventstook place

28 in Las Vegas,ostensiblyby agentsacting for both LVSC andSandsChina.
39. Indeedit wasLVSC in-houseattorneys,claimingto be actingon behalfof SandsChina,
who informedthe SandsChinaBoardon or aboutJuly21, 2010,aboutAdelson’sdecisionto
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1 The locationof activitiesrelatedto theseallegationsis importantto theCourt’s analysisof

2 jurisdiction.

3
109. LVS operatesSCL the sameway asIt operatedits Macauoperationsbeforethe

4
IPO. Despitetheappointmentof a Board,anychangein the locationof ultimatedecision-making

6 authority,direction,or control wasnot materialafterthe IPO.

7 110. Here,AdelsonandLVS assertanextraordinaryamountof control overSCL. The

8 partiesdo not disputethat LVS i subjectto generaljurisdictionin Nevada,hassystematicand
9

10

terminateJacobs,anddirectedtheBoardmembersto signthe corporatedocumentsnecessaryto
12 effectuateJacobstermination. Thesesameattorneyspromisedto explainthebasisfor the

terminationto theBoardmembersduringthe following week’sboardmeeting(afterthe
13 terminationtook place). Predictably,asAdelsonis all-controlling,he tookactionfirst andthen

14 decreedhow the.Boardthereafterreacted.
40. Promptlythereafter,the teamAdelsonhadplacedin chargeof overseeingthesham

15 termination— Leven,KennethKay (LVSC’s CFO), Irwin Siegel(LVSC/SandsChinaBoard
member),GayleHyman(LVSC’s generalcounsel),Daniel Briggs (LVSC’s VP of investor

16 relations),RonReese(LVSC’s VP of public relations),Brian Nagel (LVSC’s chiefof security),
17 PatrickDumont(LVSC’s VP of corporatestrategy)andRonHendler(LVSC’s VP of strategic

marketing)— left Las Vegasandwentto Macauin furtheranceof the scheme.
18 * *

19
BecauseLevenhadnot beenableto persuadeJacobsto resign,thenextplay from the

Adelsonplaybookwent into effect— fabricatingpurportedcausefor the termination.Onceagain,
20 this aspectof theplanwasalsocarriedout in Las Vegasby executivesprofessingto act for both

LVSC andSandsChina. Indeed,this time they prepareda false letter in Las Vegasandput it on
21 VenetianMacau,Ltd. Letterheadandidentified twelvemanufactured“for cause”reasonsfor

22 Jacobstermination.Transparently,oneof thepurportedreasonsis anattemptto maskoneof
Adelson’spersonaltransgressions:The letterabsurdlyclaimedthatJacobsexceededhis

23 authorityandfailed to keepthe companies’Boardsof Directorsinformedof importantbusiness
decisions.Not surprisingly,notonly aretheafter-the-factexcusesa fabrication,theywould not
constitute“cause” for Jacobsterminationevenif they weretrue,which they arenot.

71. In an attemptto covertheir tracksanddistractfrom their improperactivitiesAdelson,
26 LVSC andSandsChinahavewageda public relationscampaignto smearandspreadlies about

Jacobs....
27

28 TheCourthasnot consIderedtheseallegationsastrue, but weighstheevidencerelatedto these
allegationsfor purposesof this decision.
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I continuouscontactswith Nevada,andis at homein Nevada,AdelsonandLVS’s control over

2 SCL goesfar beyondthe ordinaryrelationshipof parentto subsidiary.28

111. TheCourt refusesto adopta testunderwhich a companythatproperlyobtains
4 -

availableservicesfrom anaffiliate througha sharedservicesagreement,without further contacts,

6 becomessubjectto jurisdiction in theaffiliate’s homestate.

7 112. EventhoughJacobsandothersat SCL werepermittedto provide

8 recommendations,the decisions— largeandsmall— wereultimatelymadeby Adelsonand
9

LVS in LasVegas.
10

113. TheattitudeofAdelsonandotherLVS executivestowardsJacobs’effortsto

12 maintainindependententitiescould beconstruedasa “purposefuldisregardof thesubsidiary’s

13 independentcorporateexistence.”SonoraDiamondCorp. v. SuperiorCourt, 83 Cal. App. 4th

14
523, 542,99 Cal. Rptr. 2d 824, 838 (2000).

IS

16
114. SCL’s own operationsin Nevadathroughagents(separateandapartfrom those

agreedto wider the SharedServicesAgreement)aresosubstantialandof sucha natureasto

18 renderit essentiallyat homeinNevadaeventhoughit is not incorporatedin Nevadaanddoesno

19 havecasinooperationsin Nevada. JacobsandotherSCL executivesroutinely conductbusiness
20

in Nevada.All majordecisionsweremadein Nevadaon behalfof SCL, includingcontractsfor
21

22
thepurchaseof goodsandservices.

23 115. Theactivitiesof LVS employees— asSCL’s agentsoutsideof the SharedServices

24 Agreement-werecontinuousandsignificantenoughto renderSCL “at home” in Nevada.

25

26
28 Baseduponthe limited evidencecurrentlybeforeit, the Court is facedwith two potential
conclusions;either,thatSCL is sodominatedby LVS and its Chairmanthat it’s independent

27 existenceis a shamor alternatively,that the Boardof SCL hasmadea consciousdecisionto

28 allow its agentsin Las Vegassignificantcontrol over SCL’s operationsandgovernance.Given
thepresumptionof separateness,the Court finds the bettercoursein this situation,basedupon
the evidencecurrentlybeforeit, is the latterconclusion.
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1 116. Jacobsarguesthat LVS exercisedcontrol overSCL from LasVegas. While the

2 separatecorporateidentitiesof LVS andSCL cannotbe ignored,theactionsof thoseon behalfo:

3
SCL in Nevadaareimportantto thejurisdIctionalanalysis.

4
117. TheevidencedemonstratesthatAdelson,in his capacityasSCL’s Chairman,and

6 Leven,asActing CEO,controlledSCL from LasVegas. Both werein Las Vegastransacting

‘‘ businessfor SCL with theknowledgeandapparentconsentof the Boardof SCL. While Leven

8 wasspecialadvisorandactingCEO,his SCL businesscardsshowedNevadaashis contact
9

Icationfor SCL. The samewastrueof Mr. Adelson.
I0

118. In DaimlerAG, theCourtexplainedthat the generaljurisdictiontestthe Due

12 ProcessClauserequires—whichlimits all-purposejurisdiction to the forumswherethe

13 corporationis “at home”—raisesa simplequestionthatcanbe “resolvedexpeditiouslyat the

14
outsetof th litigation” without the needfor “much in the way of discovery.” 134 S.Ct.at 762

15

16
n.20. The complicatedandintenselyfact-specificargumentsdemonstratethe uniquenessof this

17 case.

18 119, This is the“exceptionalcase”where“a corporation’soperationsin a forum other

19 thanits formal placeof incorporationor principal placeof business[are] so substantialandof

20
sucha natureasto renderthecorporationat homein that State.” 134 S.Ct.at 761 n. 19. In

21

22
decidingwhetherthis test is met, the “inquiry doesnot ‘focu[s] solelyon themagnitudeof the

23 defendant’sin-statecontacts.” lii at 762 n.20. “Generaljurisdiction insteadcalls for an

24 appraisalof a corporation’sactivitiesin their entirety,nationwideandworldwide.” Id.

25 120. TakenaloneSCL’s purchasesof goodsandservicesfrom entitiesheadquartered
26

in Nevada,includingLVS, for usein Macaudo not providea basisfor concludingthat SCL was
27

28 “at home” in Nevada.
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121. SCL hadthe right to control how LVS employeesperformedtheserviceson

2 SCL’s behalf; the Boardapparentlydid notexercisethat right to control,but deferredto the

3
ChairmanandSpecialAdviser.

4
122. TheactionsLVS employeesundertookin NevadaasSCL’s agent,when

6 comparedto SCL’s activitiesin their entirety,were“so substantialandof sucha nature”that

7 SCL shouldbedeemedto be“at home” in Nevada.

123. Baseduponthe governinglaw, andall of the evidencepresentedin the record,the
9

Court finds thatbasedupontheconductof INS actingasSCL’s agent,SCL Is subjectto general
10

jurisdictionin Nevada. Theevidenceis sufficientto supportthis finding by a preponderanceof

12 theevidencewithout consideringtheadverseevidentiaryinferenceimposedby the Court’s

March6,2015Order.

14
124, Theactivitiesof LVS employees”-asSCL agentsoutsideof theSharedServices

15

16
Agreement— werecontinuousandsignificantenoughto renderSCL “at home” in Nevada.

17 125. A reviewof Exhibit 887A andthc adverseinferenceimposedby the Court’s

18 March 6, 2015Order,theCourt finds thatSCL hasfailed to rebutthe inferencethateachof the

19 documentsimproperlyredacted29undertheMDPA contradictSCL’s denialsof personal

20

21

22
29 Theredactionsmadeto the documents— eliminatingall namesandotheridentifying
informationaboutidentities— castsdoubtas to fairnessandthoroughnessof theentiresearch,

23 vettingandproductionprocess.Becausemanyof the searchtermswere in fact names,the
veracityandcompletenessof thesearchcannotbe testedagainstthedocumentsthatwere flagged

24 for productionasSCL hasmadeit impossiblefor Jacobsto know the identity of any of the

25 namesin the redacteddocuments.Thus,becauseseveralof thesearchtermsarein fact namesof
people,the searchtermsthemselvesareredacted.Suchaprocessis ripe for abuseandfails to

26 meetthestandardsof fairnessfor discoveryin a Nevadacourt. Becausein many instancesthe
actualsearchtermsareredacted,Jacobscannothimselfevenrun searchesagainstthe redacted

27 documents.Adelsonhimselfconfirmedthatredacteddocumentsareeffectivelyuselessin terms
28 of evidentiaryvalue,particularlyemailssincethosecontainthe identity of thesender,recipient

andothernames,all of which SCL hasredactedandmadeinaccessible.
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I jurisdictionandsupportJacobs’assertionof personaljurisdiction over SCL.3° Theseinferences

2 simply provideadditionalevidentiarysupportfor theCourt’sconclusions.
3

B. SPECIFICJURISDICTION
4

126. A courtwill find a defeadantsubjectto specificjurisdictionwhere:

6 (1) thedefendantpurposefullyavailshimselfof theprivilegeof servingthemarketin the
forum or of enjoyingthe protectionof the lawsof theforum, or wherethe defendant

7 purposefullyestablishescontactswith the forum stateandaffirmativelydirectsconduct
towardthe forum state,and(2) the causeof actionarisesfrom thatpurposefulcontact
with the forum or conducttargetingthe forum.

9
Arbella Mut. Ins. Co., 122Nev. 509, 513, 134 P,3d710,712-13(2006).

10
127. “[A] plaintiff mayestablishpersonaljurisdictionovera nonresidentdefendant“b1

12 attributingthecontactsof thedefendant’sagentwith the forum to the defendant”.109Nev. at

694.

14
128. “Corporateentitiesarepresumedseparate.And thus1indiciaof mereownership

15

16
arenot alonesufficient to subjectaparentcompanyto jurisdictionbaseduponits subsidiary’s

contacts.”328 P.3dat 1158.

18 129. “[TJhe control at issuemustnot only beof adegree‘more pervasivethan....

19 conmionfeatures’of ownership,‘[i)t mustveerinto managementby the exerciseof controlover
20

the internalaffairsof the subsidiaryandthe determinationof how thecompanywill beoperated

22
on a day-to-daybasis,’suchthat theparenthas‘movedbeyondtheestablishmentof general

23

24

_________________________

25 o Exhibit 887A containstheremainingredacteddocumentsfor which replacementcopies
26 havenot beenproduced.A reviewof thosedocumentsdemonstratesthat the activitiesof SCL

• andLVS wereassistedby useof a Macaushareddrive, “the M drive”, hostedin Las Vegas.
27 While thedegreeof redactionspreventsthe Court from identiingthe individualsinvolved in
28 the discussions,(SCLOOI82755)theexistenceof thatshareddrive is additionalevidenceof the

level ofactivity in Nevadaandcontrol of its agentthat SCL could, if it chose,exercise.
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I policy anddirectionfor thesubsidiaryandin effect takenoverperformanceof thesubsidiary’s

2 day-to-dayoperationsin carryingout thatpolicy.” 328 P.3dat..1159.

130. Specificjurisdiction is properonly “wherethe causeof actionarisesfrom the
4

defendant’scontactswith the forum.” Dograv. Liles. 129Nev. Mv. Rep. 100,314P.3d952,955

6 (2013). “Nevadamayexercisespecificjurisdictionoveranonresidentdefendantif thedefendant

7 ‘purposefullyavails’ himselfor herselfof theprotectionsofNevada’slaws,or purposefullydirects

8 herconducttowardsNevada,andtheplaintiff’s claim actuallyarisesout from thatpurposeli.il
9

conduct.” Id.
10

11 131. Where“separateclaimsarepled,specificpersonaljurisdictionmust

12 independentlyexist for eachclaim andtheexistenceof personaljurisdictionfor oneclaim will

13 not providethebasisfor anotherclaim.” Wright & Miller, SB Fed.Prac.& Proc.Civ. § 1351,at

14
46 n.30. Jacobshasmethis burdenof showingspecificjurisdictionwith respectto eachofhis

15
claimsagainstSCL

16

Il BreachofContract

18 132. Jacobsclaimsthatheperformedthe servicesof SCL’s CEO pursuantto an

19 employmentagreementwith theparent,LVS. Evidenceadducedat theevidentiaryhearing
20

appearsto supporta claim that the Term Sheetwaslaterassignedandassumedby SCL aspart o:
21

22
the IPO. Theassignmentandassumptionof a contractfrom a NevadacompanysubjectsSCL to

23 jurisdiction for a disputestemmingfrom thatcontractandtheservicesprovidedunderit. Since

24 Jacobswould besubjectto suit in Nevadapursuantto thatagreement,SCL is similarly subjectto

25 suit in Nevadaby havingassumedthe obligationsthat flow from thatagreement.
26

27
133. Newly-formedlegal entitiesaresubjectto personaljurisdiction in the forum

28 wheretheentity’s promoterentersinto contracts,which the legalentity later ratifiesandaccepts.
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134. The fact that theTermSheetwasnegotiatedandagreedto in Nevadawould

2 further subjectSCL to personaljurisdictiondueto theconductof SCL’s incorporator,LVS.

3
135. In BurgerKing Corp. v. Rudzewicz.471 U.S. 462,479, 105 S. Ct. 2174,2185.

4
(1985) theU.S. SupremeCourtemphasizedthe “needfor ahighlyrealisticapproachthat

6 recognizesthata contractis ordinarily but an intermediatestepservingto tie up prior business

7 negotiationswith future consequenceswhich themselvesarethe real objectof the business

S transaction.”471 U.S. at 479. “It is thesefactors—priornegotiationsandcontemplatedfuture
9

consequences,alongwith the termsof the contractandtheparties’ actualcourseofdealing—that
10

mustbeevaluatedin determiningwhetherthedefendantpurposefullyestablishedminimum

12 contactswithin the forum. “Id.

136. Here,all of thesefactorsdemonstratethat thereis specificjurisdictionover

14
Jacobs’sbreachof contractclaim. Thenegotiations,consequences,terms,andparties’ courseof

15

16
dealingarisingfrom theoptiongrantare all primarily connectedto Nevada.The factsrelatedto

17 the terminationare intimately relatedto the breachof theoptiongrant.

18 137. A nonresidentcompanymaysubjectitself to jurisdiction by acceptingthebenefits

19 of anemploymentagreement.

20
138. The useof correspondenceandtelephonecalls to forum-basedoffices during

21

22
contractnegotiationsareexamplesof thesortof contactthatcangive rise to jurisdiction.

23 139. JacobshassuedSCL for failure to honortheawardof optionsto him, aclaim that

24 growsdirectly out ofhis servicesprovidedto SCL pursuantto theTerm Sheetwith LVS. SCL

25 purposefullyavaileditselfof the lawsofNevadaby acceptingtheservicesof Jacobs’pursuantto
26

27
the Nevada-basedTerm Sheet. Whenacceptingthe benefitsthatJacobswasprovidingpursuant

28
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I to aNevadacontract,SCL could reasonablyforeseebeinghailedinto aNevadacourt shoulda

2 disputeariserelatedto termsof his employmentundertheNevadacontract.

140. The ShareOptionAgreementwasofferedto Jacobsfor theserviceshe provided

to SCL pursuantto theTerm Sheet.

6 141. The ShareOptionGrantandtheTermSheetareintertwinedandinterrelated.The

7 ShareOption Grantwasmadein fulfillment of the termsandconditionsof the.Term Sheet.

8 142. Adelson,Leven,andotherLVS executivesparticipatedin the decisionto extend
9 -

the ShareOption Grant.This processinvolved anumberof emailsandcalls to andfrom Nevada
l0

II to resolvethe termsof theoptionsandSCL’ s executivestockoptionplan.

12 143. Jacobsallegesthat thedecisionto breachthe ShareOptionGrantwasmadeby

13 AdelsonandLVS executivesfrom Nevada.Jacobs’breachof contractcauseof actionarises

from this actionwithin the forum.
15

16
144. Theparties’disputesasto whetherJacobsengagedin certainactivitiesoutsideof

.

Nevada,andwhetherhethenreportedthoseactivitiesto the Chairmanin Nevada— disputesthat

18 alsogo to the meritsof the case— affect thebasicconclusionthatJacobsclaim arosein Nevada.

19 145. The actsof employeesof LVS, asagentof SCL, relatedto compensationand
20

termrnatzonof JacobsandSCL’s assumptionof theNevadanegotiatedTermSheetsupportthe
21

22
conclusionthat specificjurisdiction is appropriateover the breachof contractclaim.

23 146. WheretheCourthaspersonaljurisdictionoveronecontract,theCourtmay

24 exercisejurisdiction over intimatelyrelatedcontractseventhoughthepartiesarenot identical.

25 ConspiracyandAidingandAbetting
26

147. Thejurisdictionalanalysisfor aidingandabettingis similar to thejurisdictional
27 -

28 assessmentfor conspiracyclaims.
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1 148. The elementsofjurisdictionfor eitherconspiracyor aidingandabettingare:

2 (1) a conspiracy.. . existed;
(2) thedefendantwasa memberof thatconspiracy;
(3) a substantialactor substantialeffect in furtheranceof theconspiracyoccurredin the

4 forum state;
(4) thedefendantknewor hadreasonto know of the act in Ihe forum stateor thatacts
outsidethe forum statewould haveaneffect in the forum state;and

6 (5) the act in, or effecton, the forum statewasa directandforeseeableresultof the
conductin furtheranceof the conspiracy.

7

8
Carsanarov. BloodhoundTechs.,Inc., 65 A.3d 618, 636 (Del. Ch. 2013).

9 149. Jacobshaspresentedsufficientevidenceto showjurisdictionoverSCL on his

10 conspiracyandaidingandabettingclaims.

150. While wearingtheir SCL “hats,” AdelsonandLevenformulatedthe strategyto
12

13
terminateJacobs.Many of their own acts,purportedlydoneon behalfof SCL, wereundertaken

14 within Nevada.

15 151. To carryout theplan, they utilized the servicesof LVS employeeswithin Nevada

16 to draft pressreleases,obtainthe SCIi Board’s“approval” afterthedecisionhadbeenmade,and
17

handledotherlegal mattersrelatedto theterminationsothatJacobswould not discoverhis
18

loomingtermination.
19

20 152. Theseweresubstantialactsin furtheranceof Jacobs’firing andwould give riseto

21 jurisdictionoverSCL hadSCL takentheseactswithin the forum. SCL knewof LVS’s actsin

22 the forum to completeJacobs’terminationandassentedto them.
23

153. Theactsin Nevada,andtheeffectsfelt therein,weredirectly foreseeableand
24

25
attributableto the allegedconspiracy.

26 154. Jacobs’causesf actionfor conspiracyandaidingandabettingarisedirectly out

27 of SCL’s andits co-conspirators’purposefulcontactwith theforum andconducttargetingthe

28 forum.
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155. Theevidencehasshownthat SCL purposefullydirectedits conducttowards

2 Nevada.

156. Theactsof LVS andSCL relatedto Jacobsallegedwrongf11 terminationsupport

theconclusionthatspecificjurisdiction is appropriateover the Aiding andAbettingTortious

6 Dischargein Violation of PublicPolicy andCivil Conspiracyrelatedto TortiousDischargein

7 Violation of Public Policy claims.

8 Defamation
9 -

157. A corporationcanbe liable for thedefamatorystatementsof its executivesacting
10

within thescopeof their authority.

12 158. JacobshaspresentedsufficientevidencethatAdelson’sstatementsareattributable

13 not only to himself,but alsoSCL

14
159. Jacobs’causeof actionarisesout ofAdelson’sstatementthathe madeand

15

16
publishedin NevadaconcerningJacobSclaimsin Nevada.

17 160. “In judgingminimumcontacts,acourtproperlyfocuseson ‘the relationship

18 amongthedefendant,the forum, and the litigation.’” Keetori v. HustlerMagazine.Inc., 465 U.S.

19 770 775 (1984). “The victim of a libel, like the victim of anyothertort, maychooseto bring suit
20

in any forum with which thedefendanthascertainminimumcontacts.. suchthatthe
21

22
maintenanceof thesuit doesnot offendtraditionalnotionsof fair play andsubstantialjustice.”

23 Id at 780.81. The reputationof a libel victim may sufferharmoutsideof his or herhomestate.

24 i. at 777. Defamatorystatementshurt the targetof thestatementandthe readersof the

25 statement,Id at 776.
26

161 Specificjurisdictionover SCL on Jacobsdefamationclaim hingeson his assertior
27

28 that Adelsonwasspeakingnot only for himselfandLVS, but alsofor SCL, whenhe madethe
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1 allegedlydefamatorystatement. Adelson’sinconsistenttestimonyon this issueduringthe

2 evidentiaryhearingprovidessubstantialevidentiarysupportfor Jacobsallegations.
3

162. The fact that Mr. Adelson’sstatementwaspublishedin NevadathroughThe Wall
4

StreetJournalis enoughto supportspecificjurisdictionoverSCL.

6 Reasonableness

‘7 163. “Whethergeneralor specific,theexerciseof personaljurisdictionmustalsobe

8 reasonable.”Emeteriov. Clint Hurt andAssociates.Inc., 114Nev. 1031, 1036,967 P.2d432,
9

436 (1998).
10

164. Oncethe first Iwo prongsof specificjurisdictionhavebeenestablished,

12 (purposefulavailment/directionandthat the causeof actionarisesfrom thatpurposeful

13 contact/targetingthe forum) “the forum’s exerciseofjurisdiction is presumptivelyreasonable,To

14
rebutthatpresumption,a defendant‘must presenta compellingcase’that theexerciseof

15

16
jurisdictionwould, in fact, be unreasonable.”Roth v. GarciaMarguez,942 F.2d617,625 (9th

17 Cir. 1991).

I g 165. Courtslook at a numberof factorsto analyzewhetherexercisingjurisdiction

19 would be reasonable,including:

20
(1) theburdenon thedefendantof defendingan action in the foreign forum,

21 (2) the forum state’sinterestin adjudicatingthedispute,
(3) the plaintiffs interestin obtainingconvenientandeffectiverelief,

22 (4) the interstatejudicial system’sinterestin obtainingthemostefficient resolutionof
controversies,and
(5) the sharedinterestof the severalStatesin fi.irtheririg flmdamentalsubstantivesocial

24 policies.

25 967 P.2dat 436.
26

166. Applicationof thesefactorsconfirmsthat it is reasonableto requireSCL to
27

28 litigate this contractdisputein Nevada.
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167. SCL will not sufferanyburdendefendingthis action in Nevada.Theevidence

2 indicatesthat SCL utilized LVS for substantialactivitiesrelatedto the issuesinvolved in the
3

allegationsrelatedto the meritsof this matter. SCL’s executivesroutinelytravel to Nevadaand
4

conductbusinessin Nevadaon a systematicandcontinuousbases.Continuingcontactswith the

6 forum indicatethat litigating in Nevadado not constitutea burden.942 F.2d at 623. “[U]nless

7 suchinconvenienceis so greatasto constitutea deprivationofdueprocess,it will not overcome

8 clearjustificationsfor theexerciseofjurisdiction.” Id.
9

168. Nevadahasan interestin resolvingdisputesovercontractsandtorts thatcenter
I0

uponNevadaandrelateto activitiesin the forum. Althoughanon-resident,Jacobshasan

12 interestin obtainingconvenientandeffectiverelief. SCL cannotplausiblyarguethat it would be

13 moreconvementfor Jacobsto litigate outsideof the United States.SeeId at 624.

14
169,. The interstate— andglobal—judicial systems’interestin efficient resolution

Is

16
weighsin favorof exercisingjurisdiction. This matterhasbeenpendingin Nevadacourtsfor

almostfive years.Judicialeconomywould be servedby continuingthis litigation in Nevada.

18 Significanttime andjudicial resourcesof the Courtandthepartieswill havebeenwastedif

Jacobsis requiredto reinstatethis litigation in anotherforum. Thesocialpolicies implicatedby
20

claimsofwrongful terminationin violation of public policy militate in favorof retaining
21

22
junsdiction.

23 170. SCL hasnotmadeacompellingcasethat exercisingjurisdictionover it would be

24 unreasonable.

25
171. While Nevadacivil litigation rulesarelikely to imposeobligationson SCL that

2:
are in tensionwith SCLsobligationsunderthe foreign law of thejurisdiction whereit operates,

28
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I including its obligationsunderthe MOPA, the freeflow of informationthatoccurredbetween

2 SCL andLVS prior to the litigation amelioratethatconcern.

3
AdverseInference

4
172. Without taking into considerationtheadverseevidentiaryinferencesimposedby

6 theCourt’sMarch 6, 2015Order,Jacobshasestablishedspecificpersonaljurisdictionovereach

7 of his claimsagainstSCL by apreponderanceof theevidence.

173. If theCourtwereto considertheadverseevidentiaryinferenceimposedby the
9

Court’sMarch6, 2015 Order,thecasefor exercisingspecificjurisdiction is evenstronger.
l0

11 C. TRANSIENTJURISDICTION

12 174. In Burnhamv. SuperiorCourtof California.495 U.S. 604,619(1990),the

13 United StatesSupremeCourtreaffirmedtheprinciplethat “jurisdiction basedenphysical

14
presencealoneconstitutesdueprocess”andthat it is “fair” for a forum to exercisejurisdiction

15

16
overanyonewho is properlyservedwithin the state.

17 175. Nevadahasadoptedthe in-stateservicerule for non-residentdefendants.See

18 NRS 14.065(2).TheNevadaSupremeCourthasheld that“[iJt is well-settledthatpersonal

19 jurisdictionmay beassertedoveran individual who is servedwith processwhile presentwithin

20
the forum state.” Cariaav. EighthJudicial1)1st. Courtof State,104Nay. 544, 762P.2d886,

21

22
887 (1988). It alsonotedthat “[tjhe doctrineof’minimum contacts’evolvedto extendthe

23 personaljurisdictionof statecourtsovernon-residentdefendants;it wasneverintendedto limit

24 thejurisdictionof statecourtsoverpersonsfound within the bordersof the forum state.”Id.

25 176. Levenwasservedwith processwhile in NevadaactingasSCL’s CEO andwhile
26

carryingout SCL’s businessfrom theoffice identified on his SCL businesscard. Levenwasnot
27

28 servedwith processduringa temporaryor isolatedtrip. To the contrary,Levenwasservedwith
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processin the statewhereSCL hadduly authorizedhim to serveasCEO. Accordingly,due

2 processis satisfiedand,evenif otherbasisfor jurisdictiondid not exist, this Courtmayexercise

jurisdictionoverSCL on thebasisof transientjurisdiction.

5
177. TheNevadaSupremeCourt instructedthis Court to considerwhethertherewas

6 transientjurisdiction over SCL if it concludedthattherewasno generaljurisdiction. It is

7 undisputedthatJacobsservedhis complainton Leven,who wasthenSCL’s Acting CEO,while

8 he was in Nevada.
9

178. Servinga complainton a seniorofficer of acorporationin the forum without
10

moredoesnot conferjurisdictionoverthecorporation.

12 179. While the U.S. SupremeCourtheld in DaimlerAG that it violatesdueprocessto

13 exercisegeneraljurisdictionovera foreigncorporationbasedsolelyon the fact that its agentis

14
presentanddoing businesson behalfof the foreigncorporationin the forum, the significant

15

16
businessbeingdoneon behalfof SCL by Levenwith SCL’s knowledgeandconsentsupports

transientjurisdiction.

18 180. Any conclusionof law statedhereinabovethat is moreappropriatelydeemeda

19 finding of fact shall be so deçmed.
20

Iv.
21

ORDER
22

THEREFORE,IT IS HEREBY ORDERED,ADJUDGED AND DECREED:
23

24 DefendantSandsChinaLtd.’s Motion to Dismissfor Lack of PersonalJurisdiction,or in the

25 Alternative,Plaintiff’s Failureto Join an IndispensablePartyis denied.

26 Datedthis 28thdayof May, 2015.
27

_________

28 IIZA4 GONZALEZ
DisthctC urt Judge
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2
- Certificateof Service

I herebycertify, that on the datefiled, this Orderwasservedon the partiesidentified on

4
Wiznet’se-servicelist.

5

J. StephenPeek,Esq. (Holland& Hart)

7
RandallJones(KempJonesCoulthard)

8
SteveMon:is (Morris Law)

10 James3. Pisanelli,Esq. (PisanelliBice)

11
-, DanKutinac

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
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IN THE SUPREMECOURTOF THE STATE OF NEVADA

I
SANDS CHINA LTD., No. 68265
Petitioner,
vs.
THE EIGHTH JUDICIAL DISTRICT
COURT OFTHE STATE OF NEVADA, F I L E DINAND FORTHECOUNTY OF
CLARK; AND THE HONORABLE

NOV 0 2015ELIZABETH GOFFGONZALEZ,
DISTRICT JUDGE, tPOE(. LINOERIAN

CLERK OF EUPREMCOURt
Respondents,
and

DEPUTY CLERI

STEVEN C. JACOBS,
RealPartyin Interest.
SANI3S CHINA LTD., A CAYMAN No. 68275
ISLANDS CORPORATION,
Petitioner,
vs.
THE EIGHTH JUDICIAL DISTRICT
COURTOF THE STATE OF NEVADA,
IN AND FORTHE COUNTY OF
CLARK; AND THE HONORABLE
ELIZABETH GOFFGONZALEZ,
DISTRICT JUDGE,
Respondents,
and
STEVENC. JACOBS,

p RealPartyin Interest.
LAS VEGAS SANDS CORP.,A NEVADA No. 68309

tj CORPORATION;SANDS CHINA LTD.,
1!! A CAYMAN ISLANDS CORPORATION;

o in AND SHELDON0. ADELSON, AN
0 INDIVIDUAL,

Petitioners, A—1o—27eas—a
LSASCO

- SuumCairt Orde,
4501853

THE EIGHTH JUDICIAL DISTRICTCOURT OFTHE STATE OF NEVADA, hflthWHIllIhIJIlIHllfl
IN AND FORTHE COUNTY OF
CLARK; AND THE HONORABLE

Su,’iui Cowif
OF
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ELIZABETH GOFFGONZALEZ,
DISTRICTJUDGE,
Respondents,
and
STEVEN C. JACOBS,
RealPartyin Interest.

ORDERGRANTING IN PARTAND DENYING IN PARTPETITION
FOR WRIT RELIEF(DOCKETNO. 68265),GRANTING PETITIONFOR
WRiT RELiEF(DOCKETNO. 68275),AND DENYING PETITIONFOR

WRIT RELIEF(DOCKETNO. 68309)

Theseconsolidatedwrit petitionschallengethe following four

orders:a May 28, 2015, orderdeterminingthatpetitionerSandsChina is

preliminarily subjectto personaljurisdiction in Nevadaand a March 6,

2015, order imposing discovery sanctionson SandsChina (Docket No.

68265); a June 19, 2015, order denying Sands China’s motion for a

protectiveorder (Docket No. 68275);anda June12, 2015, orderdeclining

to vacatea trial date (Docket No. 68309). The petitionsalsorequestthat

the underlyingmatterbe reassignedto a differentdistrict courtjudge.’

DocketNa. 68265

Personaljurisdi.ctionorder

“A writ of prohibitionis availableto arrestor remedydistrict

court actionstakenwithout or in excessof jurisdiction,” Viega GmbH u.

Eighth Judicial Dist. Court, 130 Nev., Adv. Op. 40, 328 P.3d 1152, 1156

(2014). “As no adequateand speedy legal remedy typically exists to

‘The HonorableJamesE. Wilson, Jr., District Judgein the First
Judicial District Court, and the HonorableSteve L. Dobrescu,District
Judge in the SeventhJudicial District Court, were designatedby the
Governorto sit in placeof theHonorableRonParraguirre,Justice,andthe
HonorableICristina Pickering,Justice,whovoluntarily recusedthemselves
from participationin thedecisionof this matter. Nev. Coust.art. 6, § 4(2).
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correctan invalid exerciseof personaljurisdiction, a writ of prohibition is

an appropriatemethod for challengingdistrict court orders when it is

allegedthat the district court hasexceededits jurisdiction” Id. “When

reviewinga district court’s exerciseof jurisdiction, we review legal issues

de novo but defer to the district court’s findings of fact if they are

supportedby substantialevidence.” CatholicDiocese, GreenBay u. John

Doe 119, 131 Nev., Adv. Op. 29, 349 P.3d518, 520 (2015).

The district court determinedthat, under Trump u. Eighth

JudicialDistrict Court, 109 Nev. 687, 857 P.2d 740 (1993), real party in

interest Steven Jacobshad made a preliminary showing of personal

jurisdiction over SandsChina basedon general, transient,and specific

jurisdiction theories.2Having consideredthe parties’ argumentsand the

record, we agreewith the district court’s determinationthat Jacobsmade

a preliminaryshowingof specificjurisdiction,3asthe recordsupportsthe

district court’s preliminary conclusion that Sands China purposefully

availeditself of the privilege of acting in Nevadaand thatJacobs’claims

arosefrom those actions. Catholic Diocese, 131 Nev., Adv. Op. 29, 349

P.3dat 520. We alsoagreewith thedistrict court’s rationaleas to why it

would be reasonableto require SandsChina to appearin Nevadastate

court. Id.

2We reject SandsChina’s suggestionthat the district court’s May
2015orderprecludesit from contestingpersonaljurisdictionattrial.

3We rejectSandsChina’s argumentregardingthe mandaterule, as
this court’sAugust26, 2011, orderdid not explicitly or impliedly preclude
Jacobsfrom amendinghis complaint. Nguyen u. United States,792 F.2d
1500, 1503(9th Cir. 1986).
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We conclude,however,that thedistrict court’s determinations

regarding general and transient jurisdiction were based on an

unsupportedlegal premise. In particular, the district court determined

that SandsChina was subjectto generaljurisdiction in Nevadabecause

SandsChina utilized the employeesof its Nevada-basedparentcompany,

Las VegasSandsCorporation,to conductSandsChina’s business.4We

agree with SandsChina’s argumentthat SandsChina, as Las Vegas

Sands’ subsidiary,lacked the legal authority to control the employeesof

its parentcompany. Cf Viega, 130 Ncv., Mv. op. 40, 328 P.3d at 1158

(recognizingthat “an agencyrelationshipis formedwhen one personhas

theright to control theperformanceof another”andobservingthat, in the

parent/subsidiarycorporaterelationship,it is the parentcorporationthat

has varying degreesof control over the subsidiary). Consequently,we

agree that the conduct of Las Vegas Sands’ employeescould not be

attributedto SandsChinafor generaljurisdictionpurposes.5

4We need not separatelyaddressthe district court’s transient
jurisdiction analysisbecausethat analysis largely tracked the district
court’sgeneraljurisdictionanalysis.

51n light of this conclusion, we need not addresthe subsequent
issueof whetherthe Nevadacontactsof Las VegasSands’employees,if
attributedto SandsChina, would haverenderedSandsChina“essentially
at home” in Nevada. SeeDaimler AG u. Baumán,571 U.S. —

n.20, 134 S. Ct. 746, 761, 762 n.20 (2014) (observing that a general
jurisdiction inquiry “calls for an appraisalof a [defendant’s]activities in
theirentirety,nationwideandworldwide”).
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We thereforegrantSandsChina’s writ petition in Docket No.

68265 insofar as It seeksto vacatethe district court’s determinationthat

Sands China is subject to personal jurisdiction under general and

transientjurisdiction theories. Accordingly, we direct the clerk of this

court to issuea writ of prohibition instructingthe district court to vacate

from its May 28, 2015, order the determinationsthat SandsChina is

subject to personaljurisdiction under general.andtransientjurisdiction

theories, and further instructing the district court to prohibit Steven

Jacobsfrom introducing evidenceat trial that pertainssolely to those

theories.6

Discoverysanctionsorder

As acknowledgedby Jacobsat oral argument, the district

court’s May 28, 2015, order did not intend to prohibit SandsChina from

introducingevidenceat trial regardingpersonaljurisdiction. Thus,Sands

China’s challengeto the portion of the district court’s March 16, 2015,

discovery sanctions order prohibiting Sands China from Introducing

evidenceto thateffect at the preliminaryevidentiaryhearingis deniedas

moot. As for the $250,000 monetary sanction, we conclude that the

district court exceededits authority in awardingsanctionsto the Sedona

Conference.SeeRPC6.1(e)(settingforth thepermissibleentitiesto which

a monetarysanctionmay be madepayable). Accordingly, we direct the

clerk of this court to issuea writ of prohibition instructingthe district

court to vacatefrom its March 16, 2015, orderthe sanctionthat wasmade

6We vacatethestayimposedby ourJune23, 2015, order.
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payable to the SedonaConferenceand to reallocatethe total $250,000

sanctionin compliancewith RPC6.1(e).7

DocketNo. 68275

SandsChina challengesthe district court’s June 19, 2015,

order in which It declined to vacate the deposition of SandsChina’s

IndependentDirector and directedthe depositionto be held in Hawaii.

We concludethatour interventionis warrantedbecausethe district court

lacked the authority to order the IndependentDirector, who is neithera

party nor a corporaterepresentativeunderNRCP30(b)(6), to appearfor a

depositionin Hawaii SeeNRCP30(a)(1)(providingthattheattendanceof

a nonpartydeponentmaybe compelledby subpoenaunderNRCP 45); see

also NRCP 45(c) (affording certain protectionsto nonparty deponents).

Accordingly, we direct the clerk of this court to issuea writ of prohibition

instructingthe district court to vacateits June’ 19, 2015, order in which it

directedSandsChina’s IndependentDirector to appearfor a deposiiionin

Hawaii.8

DocketNo. 68303

Sands China, Las Vegas Sands Corporation, and Sheldon

Adelson challengethe district court’s June 12, 2015, order in which it

declinedto vacatean October2015 trial date. The partiesagreethat this

challengeis moot in light of this court’s July 1, 2015, order in which it

vacated the trial date pending resolution of this writ petition.

7We vacatethe stay imposedby our April 2, 2015, order in Docket
No, 67576.

We vacate the stay imposedby our June 23 and July 1, 2015,
orders.
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Accordingly, we declineto furtherentertainthis writ petition, otherthan

to note that the stay imposedby this court’s August26, 2011,orderserved

to toll NRCP 41(e)’s five-year time framebecausethat staypreventedthe

parties from bringing the action to trial while the stay was in place.9

Boren v. City of N. Las Vegas,98 Nev. 5, 6, 638 P.2d 404, 404-05 (1982).

Thus,thewrit petition in DocketNo. 68309is denied.

Requestfor reassignment

SandsChina requeststhat this matter be reassignedto a

different district court judge on the ground that the presidingdistrict

court judge harbors a bias against Sands China, Las Vegas Sands

Corporation, and SheldonAdelson. Becausethe district court’s rulings

and the district court’s commentthat SandsChina hasidentified do not

suggestbias, we deny the request. SeeMillen v. Eighth Judicial Dist.

Court, 122 Nev. 1245, 1254-55, 148 P.3d 694, 701 (2006)

(“[D]isqualiflcation for personalbias requiresan extremeshowingof bias

that would permit manipulationof the court and significantly impedethe

judicial process and the administration of justice.” (quotation and

alterationomitted)). In any event,SandsChina’s requestis procedurally

improper becauseit did not submit in district court an affidavit and a

certificateof counselunderNRS 1.235or file a motion pursuantto NCJC

Canon 2, Rule 2.11. See Towbin Dodge, LLC u. Eighth Judicial Dist.

Court, 121 Nay. 251, 259-60, 112 P.3d1063, 1068-69(2005) (notingthat“if

91t is uncleazwhetherthe district court enteredits own stay order,
asdirectedby this court in our August2011 order, or if the district court
and the partiessimply treatedour August 2011 order as the stay order.
Regardless,we clarify that any tolling of NRCP 41(e)’s five-year time
frameendedon May 28, 2015, thedatewhenthe district court enteredits
personaljurisdictiondecision.
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new groundsfor a judge’s disqualificationare discoveredafter the time

limits in NRS 1.235(1) have passed,then a party may file a motion to

disqualiI’ basedon [currentRule 2.11] assoonaspossibleafterbecoming

awareof the new information”); c[ A Minor u. State,86 Nev. 691, 694, 476

P.2d 11, 13 (1970) (explaining in the context of an appealthat when a

litigant fails to avail itself of the relief set forth wider what is now NRS

1.235, the litigant haswaivedany right to seekdisqualification).

Itis 80 ORDERED.

Douglas

__

D.J.

cc: Hon. ElizabethGoff Gonzalez,District Judge
Alan M. Dershowitz
Kemp,Jones& Coulthard,LLP
Holland & Hart LLP/LasVegas
Morris Law Group
PisanelliBice, PLLC
Eighth District CourtClerk
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CHERRY, J., andGIBBONS, J., concurringin partanddissentingin part:

We concurwith the majority on all issuesexceptfor monetary

sanctions. While we agreewith the majority that the discoverysanctions

the district court orderedpayableto the SedonaConferenceexceededits

jurisdiction, we would strike thesesanctionsand not order them to be

reallocated.Further,we would deferthe impositionof monetarysanctions

until the conclusionof trial. In our view the betterprocedurewould be to

awardmonetarysanctions,if any, to theopposingparty to offset costsand

attorneyfees.

___.J.

Gibbons
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3. LAS VEGAS, NEVADA, TUESDAY, SEPTEMBER 9, 2014, 2:43 P.M.

2 (Court was called to order)

3 THE COURT: Good afternoon, counsel. Can I do a

4 roll call, please,

5 MS. SPINELLI: Yes, Your Honor. Debra Spinelli and

6 Jordan Smith on behalf of plaintiff Mr. Jacobs.

7 MR. RANDALL JONES; Good afternoon, Your Honor.

8 Randall Jones, Mark Jones, SpencerGunnerson, and Ian McGinn

9 on behalf of Sands China.

10 THE COURT: Is there anybody else on the phone?

11 Okay. This morning, I had marked as Court’s

12 exhibits the drives that the privilege log came on as Courts

13 Exhibit 1, and thedrive that the party list, which is called

14 a capacity chart, as Court’s Exhibit 2. So far I’ve been

15 through about 150 documents, and my IT people and Advance

16 Discovery people have talked about what I call the blue ring

17 •of death that I have been receiving on certain documentswhich

18 cause’my computer to freeze. I think those issueshave been

19 resolved. But I have a couple other issues, so let me ask

20 some questions.

21 Mr. Joneses,Messrs. Jones --

22 MR. RANDALL JONES: Yes, Your Honor.

23 THE COURT: -- becauseI don’t know if this is ‘a

24 Mark or a Randall question, who preparedthe --

25 MR. RANDALL JONES: One of us will answer it, I

2
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1 hope.

2 THE COURT; Who preparedthe privilege log?

3 MR. RANDALL JONES: The original privilege log was

4 preparedby Munqer Tolles. We -- unfortunately, neither our

5 firm or Mayer Brown had any input into that. I don’t even

6 believe Steve Peek had any input into that when it was filed

7 way back when.

8 THE COURT: I’ve got to say, guys, it’s a really

9 awful privilege log, and some of the decision-makingprocess

10 that seems to relate to whether a document was privileged or

11 not seems to be missing. So let me ask a couple other

12 questions.

13 In reviewing documentsin associationwith the

14 privilege log I have been relying upon what I’ve marked as

15 Court’s Exhibit 2, the Advance Discovery capacity chart, which

16 in some locations has the words “counsel,” and in some

17 locations has the word “attorney.” Is it your positions,

18 Messrs. Jones, that that is the extent of those individuals

19 for whom you arerêlyingon the fact they are attorneys?

20 MR. RANDALL JONES: Well, Your Honor, basedon our

21 understandingof the log preparedby Munger Tolles, that would

22 be an indication that they were -- there were attorney-client

23 privilege in those comniunications.

24 THE COURT: Well, yeah. But part of what I have to

25 do as someonewho doesn’t know all the people who were

3
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1 involved in the communicationsis I have to rely on you to

2 tell me who the attorney is or the counsel is. And usually I

3 use that by looking at this thing called a party list.

4 MR. RANDALL JONES: Right.

5 THE COURT: So is there someplaceelse that you

6 would like me to look at to determine if there are people who

7 are parties or counselbesidesthe documententitled Advance

8 Discovery Capacity Chart, dated August 26, 2014?

9 MR. RANDALL JONES: Well, are you -- well, I think

10 we’re talking about the same thing, but the players list is

11 the other documentwe got to the Court, the so-calledplayers

12 list.

13 THE COURT: It doesn’t have the words “players list”

14 on it.

15 MR. RANDALL JONES: Well, I think it’s called, yeah,

16 the capacity -- we use the “players list” as kind of a

17 shorthandreferenceto it.

18 THE COURT: That’s the words I usually use. But

19 since this has the title of Advance Discovery Capacity Chart,

20 that’s the one I’m using, even though I’ve marked it as

21 Court’s Exhibit —— Dulce says it’s Court’s Exhibit 1.

22 MR. RANDALL JONES: Yeah. I think that’s 2. I

23 can’t rememberwhether it’s 1 or 2, but

24 THE COURT: She says it’s Court’s Exhibit 1. I may

25 have misspoken.

4
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1 So in determiningwhether an attorney is involved in

2 a communicationare you believing that I can look at the

3 privilege log and the Advance Discovery Capacity Chart to make

4 that determination,or do you expect me to go to some other

5 place beyond the privilege log, the party list, and the

6 document I’m reviewing?

7 MR. RANDALL JONES: Well, Your Honor, again, this is

8 Randall Jones. It is our understandingthat you would look at

9 both of the places you referenced. And just to clarify, one

10 of the reasons-- and that’s why we’re trying to do this log,

11 to make it more clear and make it easierfor the Court to do

12 -- go through the processyou just described,becausewhen. we

13 looked at those things -- I think they’re even referencedin

14 the protocol we gave to the Court, using the “attorney” and

15 “counsel” referenceas an example, where we could make that

16 more clear to the Court to make this processmore efficient

17 for the Court. And all I could tell you is in hindsight we

18 apologize and we wish -- and part of this we understand,

19 having not been involved at the time, that it was due to some

20 of the -- the way the protocol was set up that Munger Tolles

21 wasn’t able to provide all that information at the time they

22 createdthe log. But I understandthat doesn’t help you now.

23 THE COURT: Well, the log’s pretty awful. So let me

24 ask anotherquestion. Is Robert Goldstein an attorney?

25 MS. SPINELLI: No, Your Honor.

5

PA2589



1 MR. PEEK: He is not, Your Honor.

2 THE COURT: He’s not. Okay. All right. Because--

3 MR. RANDALL JONES: There’s a Robert -- a Robert

4 Rubensteinthat is a -— or Rubenstein, I’m sorry, that is a

5 lawyer for the company, but not --

6 THE COURT: Right. No. I understand. But in

7 reading a couple of the entries I was concernedabout were

8 there was an attorney that was involved there whose name

9 didn’t appearas attorney or counsel on any lists, and some of

10 the attorney-clientclaims don’t involve an attorney on any of

11 the document that’s anywhere from what I can read.

12 So anything else? I was just trying to find out if

13 there was a third place I neededto look that I was missing.

14 MR. RANDALL JONES: I don’t believe so. This is

15 again Randall Jones for the record. I don’t believe so.

16 THE COURT: Okay. So then I’m going to --

17 MR. RANDALL JONES: Other than stuff we could

18 clarify that again in a rolling production to the Court to try

19 to keep aheadof the Court, we intended to try to do that.

20 THE COURT: All right. So let’s talk about that,

21 which is why Laura startedthe conferencecall earlier today.

22 How do you intend to give me somethingthat tells me you’ve

23 reviewed some additional documentsand changedyour mind on

24 how to describethem?

25 MR. GUNNERSON: Your Honor, this is Spencer

6
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1 Gunnerson. I’ve been working to try and get this worked out

2 here, working with Mayer Brown on this. Whatwe’re putting

3 together right now is we’re putting together as we provide you

4 with these rolling sectionsof the privilege log to get some

5 highlights -- we’re adding two additional columns and some

6 highlights to hopefully explain a little bit better exactly

7 what ‘it is that’s going on as we’re doing these rolling

8 productions, for example, providing -

9 THE COURT: Well, wait. No. What I need to know is

10 when are you going to give them to me. Becauseyou gave me.

11 one today, but the problem with the one you gave me today is

12 it’s for the entire privilege log. And I’m alreadymoving way

13 past that, becauseI’ve been working.

14 MR. GUNNERSON: Right. Well, we’re getting all I

15 know is that we’re getting them to you as quickly as they’re

16 coming back from the reviewers, the attorneysat Mayer Brown

17 who’s looking at them. We’d love to get aheadof you on it,

18 and if we’re not aheadof you, I guesswe’re not aheadof you.

19 But we’re getting them to you as quickly as they’re getting

20 reviewed.

21 THE COURT: No. Wait. Let me see if I can ask this

22 questionagain. So when you give me somethingpleaseonly

23 give me that stuff that has been changed, rather than giving

24 me the whole thing, becauseotherwise I won’t be able to tell

25 what you changed.

7
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1 MR. GUNNERSON: Understood. So what you’re looking

2 for is only the entries -- okay, only the entries that have

3 additions made to them, not - you don’t want to see any

4 entries that are as exactly as they’re provided in the

S original privilege log?

6 THE COURT: Yes. BecauseI won’t be able to

7 identify what’s been changedif you give me things that

8 haven’t been changed.

9 MR. GUNNERSON: Okay. Understood. •We were going

10 about it a different way in that we were going to provide, you

11 know, a highlight and a system to allow you to understandwhat

12 changeshad been made. But I understandwhere you’re coming

13 from, and we can do that. V

14 MR. RANDALL JONES: Well, Your Honor, this is

15 Randall Jones. Would it be helpful in addition to - since

16 we’re already trying to do this other, as well, would it be

17 helpful to the Court to not only give you the -- only the

18 items that have been changedor the lines that.have been

19 changed, but also have a code to show you how they’ve been

20 changedso you would be able to direct your attention -- for

21 example, if we have an attorney that had been identified only

22 in the previous log as attorney and we have been able to

23 change that to show who the attorney is, would that be helpful

24 to you? -

25 THE COURT: No. Becausewhen you have an attorney I

8
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1 can generally -— if it says on the players list they’re an

2 attorney, I can then look at the document to see if it relates

3 to rendition or providing of some sort of legal advice. And

4 it’s fairly easy once that occurs, as long as I know they’re

5 an attorney.

6 MR. RANDALL JONES: Understood, Your Honor. So we

7 understandthe primary goal here is to get you only the log as

8 it relatesto changesand not have anything else included on

9 the new log so you don’t get confused in what you’re looking

10 at.

11 THE COURT: Well, and let me give an example for you

12 guys to look at. Hold on. I’in trying to page over from on my

13 log that -- see, I have a log that I’m working on that has

14 rulings on it, which is why I really don’t want a whole new

15 log from you. 24125 is one of a number of examplesof what I

16 would call as computerizedoutlook meeting notice or meeting

17 requests. For some reasonsomebody, I have no idea who,

18 thought every time a meeting was requestedif an attorneywas

19 involved in the requestof those people who might attend the

20 meeting the simple email that says from person requestinga

21 meeting in X room at this time on this day is a privileged

22 document. Now. I certainly understandwhy if there were

23 communicationsat the meeting there might be privileges or if

24 there were attachmentsto that they might be privileges, but

25 that’s the kind of problems that I’m dealing with in this

9
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1 rodeo, counsel, and, you know, hopefully the change that

2 Advance Discovery has recommendedto me will help me get past

3 the blue ring of death that I’ve been dealing with most of the

4 day, but part of my frustration has to do with what I would

5 call overreachingin the designation.

6 MR. RANDALL JONES: I -- this is Randall Jones for

7 the record. I understoodthe example you gave, Your Honor,

8 and we will -- to the extent that that’s not something that

9 Mayer Brown is already looking at, we will make sure to pass

10 that along to them immediate1y

11 THE COURT: All right. Well, if you send me changes

12 that you make and only changesthat you have made to the

13 privilege log, I will then rereview those if I’ve already

14 reviewed them or incorporatethem as ,I go.

15 Anything else?

16 MR. RANDALL JONES: Your Honor, what if -- what if

17 we remove documentsfrom the privilege log? One of the ideas

18 was to --

19 THE COURT: Yes. If you’ve made a decision that

20 you’re not going to claim privilege anymore, just let me know,

21 and I will try and cross them off my list, which is different

22 than the privilege log that you’ve sent me, and then I can

23 delete them from my list or have Dan or Laura do it.

24 MR. RANDALL JONES: All right. We’ll then include

25 -- whateverwe roll out to you will include a referenceto any

10
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1 documentsthat have been deletedjust as a separateitem.

2 THE COURT: All right. Okay. Anything else?’

3 MS. SPINELLI: Your Honor, this is Debra Spinelli.

4 I just have a question. When we were talking before at the

5 last conferencecall and at the last statushearing about

6 ‘Sands China revising its privilege log our understandingwas

7 that while you were reviewing the documentsthat were totally

8 withheld that they were going to be looking at the redacted

9 documentsand adjusting their privilege log. I didn’t

10 anticipate that there would be this much confusion with the

11 withheld documents. But can I get clarification about whether

12 or not the Sands China is at the same time right now reviewing

13 the redactedprivilege log so that Your Honor’s review of that

14 secondgroup of documentsisn’t this complicated?

15 THE COURT: I was told not to --

16 MR. RANDALL JONES: Yes, Your Honor. This is

17 Randall Jones. There’s a separateteam that is doing the

18 redactions,and they are -- that has been ongoing since I

19 understandlast week, so --

20 MR. MARK JONES: And I think they have a little more

21 training to do -- this is Mark Jones —— but that’s going to

22 happen I think in the morning. But that is in the process,

23 and that is being done separately,correct.

24 THE COURT: Okay. We’ve got to put you on hold for

25 a second, guys. Hold on.

11
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1 (Pause in the proceedings)

2 THE COURT: Are you guys back?

3 MR. RANDALL JONES: We’re here.

4 THE COURT; All right. So I was understandingthat

5 I as not to start on the documentswhere there were

6 redactionsneededyet until you guys finished whatever you

7 were working on, so I have been skipping those on my list.

8 MS. SPINELLI: Yes, Your Honor. That’s right. That

9 was the parties’ agreement.

10 THE COURT; All right. Well, if and when I finish

11 the first part, because,as I said, I didn’t make as much

12 progresstoday as I had hoped to make becauseof the blue ring

13 of death -- and, by the way, I’m going to trademark that and

14 sell T—shirts -— I just have not made as much progressas I

15 had hoped becauseof the technical issues.

16 MS. SPINELLI: Sure. And, Your Honor, my only

17 question -- lonly questionedthat becausewe didn’t

18 understandthat there would be revisedprivilege logs based

19 upon the statementsthat Sands China was standingby its log

20 at the last hearing.

21 THE COURT: Well, one would hope that somebodywould

22 look at the log and realize it had significant problems.

23 MS. SPINELLI; We did that, Your Honàr.

24 THE COURT: No, not just you.

25 All right. Anything else?

12
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1 MR. PEK: Your Honor, we had discussedthis --

2 MR. RANDALL JONES: When we had the opportunity --

3 this is Randall Jones for the record. We had the opportunity

4 we obviously did with hindsight we’d have had the opportunity

5 to do that sooner. But we appreciatethe Court working with

6 us to try to get this fixed as quickly as possible.

7 THE COURT: All right.

8 MR. E’EEK: Your Honor --

9 MR. RANDALL JONES: And I think Mr. Peek joined us

10 after you had asked for appearances,so he is on the phone, I

11 believe.

12 THE COURT: Anybody else on the phone?

13 MR. PEEK: I joined, Your Honor,, but a little late,

14 becauseI didn’t see the invite until late. But I .did join

15 about three minutes in.

16 Just a comment. We had discussedat least 10 days

17 ago in our meet and confer with Debbie and Todd that we were

18 giving seriousconsiderationto reviewing the log for those

19 purposesthat Randall has already described,which is to make

20 corrections, as well as to remove documents, if need be.

21 THE COURT: Well, are you guys going to remove a

22 significant number? Because, if so, I’m going tostop.

23 Becauseit’s waste of my time if you’re going to remove a

24 significant number.

25 MS. SPINELLI: And, Your Honor, that’s the very

13
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reasonwhy you asked the question to Mr. Joneswhether or not

Sands China was choosing to stand by their privilege log. And

he said that they were. So that’s our confusion today, as

well. We’ve always said the privilege log was deficient. So

-- and this will be an argument that you’ll get in our brief

on Friday with regard to waiver.

TEiE COURT: I’m not worried about deficiency of the

pivilege log in this discussion,Ms. Spinelli. I’m only

worried about whether Sands China is going to voluntarily

decide that certain of the documentsmaybe somebodywas

overzealousin making tlie claim of attorney-clientprivilege.

Becauseif you think there’s going to be a lot of documents,

I’ll stop.

MR. B1NDALL JONES: What I could tell you, Your

Honor, is that that’s preciselywhy we did actually want to

review it. And it has appearedthat we are deleting -- when I

say we, our co-counselis deleting a number of documents.

They have already.

THE COURT: Well, how much percentagewise,Mr.

Jones?

MR. GUNNERSON: We don’t know that.

MR. RANDALL JONES: Oh. I’m sorry. I thought there

was some that had been deletedthis morning.

MR. GUNNERSON: They may. We do not know that.

MR. RANDALL JONES: All right. Well, what we will

14
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1 do, Your Honor, is we will endeavorafter we get off this line

2 to get a hold of the people at Mayer Brown that are actually

3 doing this and try to get some indication from them on a

4 percentagebasis even of the amount that they’ve gone through

5 thus far what percentagethey found that would be appropriate

6 to delete, and we will -- if it’s appropriatewith everybody

7 on the phone, we can convey that by an email to everybody and

8 just try to save assumingwe can get that information, just

9 say, so far they’ve looked at this many documentsand this

10 percentageappearsto be overinclusive, and that may give the

11 Court some indication of what we could expect out of the

12 whole. I think that’s the best I can tell the Court right

13 now.

14 THE COURT: How about this? I wait and see if we

15 get such an email from you, and then after I review that

16 email, if it’s copied on all counsel, I may have a further

17 discussionwith you bout whether I will continue given some

18 of the issuesthat I’ve seenwith the privilege log. And I’m

19 -— as I said, I’m only up to about 150 documentsof 2500 in

20 those that do not need information about redactions.

21 MR. RANDALL JONES: Very well, Your Honor. We’ll

22 get right on the phone and see if we can get that information

23 to the Court so you’ll have a better idea of what to expect.

24 THE COURT: All right. Thank you. Have a nice

25 afternoon.

15
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1 MR. PEEK: Hey, Randall, are you in the office?

2 MR. RANDALL JONES: I am.

3 MR. PEEK: I!11 call you.

4 MR. RANDALL JONES: Thank you, Your Honor.

5 THE PROCEEDINGS CONCLUDED AT 3:00 P.M.

6 * * * * *

7
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CERTIFICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

AFFIRMATION

I AFFIRM THAT THIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FLOIENCE HOYT
Las Vegas, Nevada 89146

FLORENCE M. HOY?, TRANSCRIBER
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Alboum v. Koe, M.D.0 et al., Discovery CommissionerOpinion #10
(November, 2001)

1. COMPLIANCE WITH E.D.C.R. 2.34
2. ASSERTION OF PRIVILEGE

A. Background

This is a medical negligence case. Plaintiff, Ruth

Albourn, tell in Las Vegas on or about January 2, 1998,

sustaining complex fractures to her left shoulder. She was

taken Co Defendant, Desert Springs, Hospital, where she

eventually was operatedupon by Defendant, Koe, on January4,

1998. He performed a hemiarthroplasty. Some issues in the

case involve the qualifications of Dr. Koe to perform the

surgery and whether Plaintiffs were given incorrect

information concerning his experience/qualifications.

Plaintiffs allege Defendant, Desert Springs, did not properly

select-, monitor, supervise and review the treatment

administered by Dr. Koe, thereby failing in its duty to

provide quality care to a patient. As a result of this

alleged negligenceby Defendants, Plaintiff, Ruth Alboum, was

permanentlydamaged.

The dispute presentlybefore the Commissionerarisesout

of Plaintiffs’ motion to compel the production of certain

records from Defendanthospital. Plaintiffs’ counsel attached

to the motion Plaintiffs’ requests and the responses by

Defendant. Plaintiffs argue the documents had also been
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requested approximately one year before at the 16.1

conference, as well as by the formal requestsat issue which

were generatedfour months prior to the motion. Discovery had

been scheduledto close two weeks before the motion was heard.

The nature of the motion raises-two issues for resolution.

The first issue concerns compliance with Eighth Judicial

District Court Rule 2.34 and the seconddeals with the proper

manner in which to asserta privilege objection.

I.

DISCOVERY MOTXON PROCEDURE

N.R.C.P. 37 permits a discovering party to move for an

order to compel an appropriate response to a properly

submitted interrogatory, request for production or other

discovery inquiry. Prior to making such a motion, however,

Eighth Judicial District Court Rules require the parties to

engagein a good faith effort to resolve the discoverydispute

on an informal basis. The Nevada Rules of Civil Procedure

expresslyrecognizethe authority of each local district court

to issue rules governing its own practice not inconsistent

with these statewiderules. N.R.C.P. 83; Nevada Power Co. v.

Fluor Ill., 108 Nev. 638, 837 P.2d 1354 (1992).

Local Eighth Judicial District Court Rule 2.34 provides

in part as follows:

(d) Discovery motions may not be filed unless an
affidavit of moving counsel is attachedthereto setting
forth that after a discoverydispute conferenceor a good
faith effort to confer, counsel have been unable to
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resolve the matter satisfactorily. A conferencerequires
either a personal or telephone conference between or
among counsel. Moving counsel must set forth in the
affidavit what attempts to resolve the discovery dispute
were made, what was resolved and what was not resolved,
and the reasons therefor. If a personal or telephone
conference was not possible, the affidavit shall set
forth the reasons.

If the responding counsel fails to answer the
discovery, the affidavit shall set forth what good faith
attempts were made to obtain compliance. If, after
request, respondingcounsel fails to participate in good
faith in the conferenceor to answer the discovery, the
court may require such counsel to pay to any other party
the, reasonable expenses, including attorney’s fees,
causedby the failure. When a party is not represented
by counsel, the party shall comply with this rule.

In attempted compliance with the Rule’s “meet-and-

confer1’ requirements, Plaintiffs’ counsel submitted an

affidavit which statedin pertinentpart as follows:

The documents requestedof DESERT SPRINGS HOSPITAL,
as set forth in the Plaintiffs’ Motion herein, were not
produced.

Affiant has talked with counsel for DESERT
SPRINGS HOSPITAh regarding the production and was
informed that the only way the Hospital will produce the
requesteditems is through a Motion to Compel. [affidavit
of James Marshall attached as page 5 of Plaintiffs’
motion)

Movant then filed the instant motion; but notice the

almost complete lack of compliance by the affidavit with the

requirementsof the Rule. It is true that usually time is

needed to insure compliance, but the fact that the discovery

relief at issue was sought late in the case is no excuse for

failure to comply. Unfortunately, dilatory discovery has too

often become the norm in the Eighth Judicial District, and
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 APPENDIX TO PETITION FO R WRIT OF PROHIBITION OR 
MANDAMUS RE ORDERS DENY ING MOTION TO DISQUALIFY 

JUDGE ELIZABETH GONZALE Z WITHOUT A HEARING 
CHRONOLOGICAL INDEX  

Date Descri ption Vol. # Pa ge Nos.
08/26/2011 Order Granting Petition for Writ 

of Mandamus I PA1 – 4 

06/28/2012 Transcript:  Hearing to Set 
Time for Evidentiar y Hearing I PA5-45 

08/23/2012 Minute Order re Motion for 
Protective Order I PA46 

09/12/2012 Transcript:  Court's Sanction 
Hearing – Day 3 I PA47-227

 
09/14/2012 Sanctions Order I PA228-36
12/06/2012 Transcript: Motion for Protective 

Order I and II PA237-95

12/18/2012 Transcript: Motion for Protective 
Order II PA296-333

01/08/2013 Sands China's Report on its 
Compliance with Court's Ruling 
of December 18, 2012

II 
PA334-94

01/16/2013 Order regarding Sands China's 
Motion for Protective Order and 
Jacobs' Motion for NRCP 37 
Sanctions 

II 

PA395-97

02/28/2013 Transcript: Plaintiff's Renewed 
Motion for NRCP 37 Sanctions II PA398-466

03/14/2013 Transcript: Defendants' Motion 
for Oral Ar gument II PA467-483

03/27/2013 Order regarding Plaintiff Steven 
Jacobs' Renewed Motion for 
NRCP 37 Sanctions on OST

II 
PA484-87

04/09/2013 Transcript: Defendants' Motion 
to Seal 

II and 
III

PA488-509

07/29/2014 Transcript: Sands China's 
Motion for Summary Judgment 
on Personal Jurisdiction

III 
PA510-72

08/07/2014 Order Denying Petition – 2nd 
Writ re March Order III PA573-85
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Date Descri ption Vol. # Pa ge Nos.
08/14/2014 Transcri pt: Motions III PA586-631
09/02/2014 Transcript: Defendants' Motion 

to Establish Protocol III PA632-59

10/09/2014 Transcript: Plaintiff's Motion for 
Release of Documents from 
Advanced Discovery and 
Motion on Deficient Privilege 
Log 

III 

PA660-706

12/02/2014 Transcript: Motion for 
Reconsideration III PA707-37

12/11/2014 Transcript: Defendants' Motion 
for Partial Reconsideration of 
November 5, 2014 Order

IV 
PA738-47

01/06/2015 Transcript: Motions re Vickers 
Report and plaintiffs' Motion for 
Setting of Evidentiar y Hearing

IV 
PA748-847

02/06/2015 Defendants' Reply in support of 
Emergency Motion to Quash 
Subpoenas and for Protective 
Order on OST

IV 

PA848-56

02/06/2015 Plaintiff Steven C. Jacobs' Brief 
on Sanctions for February 9, 2015 
Evidentiar y Hearing 

IV  
PA857-80

02/09/2015 Bench Brief regarding Service 
Issues IV PA881-915

02/12/2015 Transcript: Evidentiary Hearing 
re Motion for Sanctions Day 4

IV and 
V

PA916-1058

02/26/2015 Transcript: Motions to Dismiss 
Third Amended Com plaint V PA1059-1122

03/03/2015 Transcript: Hearing re Motion 
for Sanctions Day 6 (Closing 
Ar guments) 

V and 
VI 

PA1123-1292

03/06/2015 Decision and Order VI PA1293-1333
03/17/2015 Expedited Motion for 

Clarification and Limited Added 
Jurisdictional Discover y on OST

VI 
PA1334-54

03/19/2015 Transcri pt: Motions VI PA1355-1430
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Date Descri ption Vol. # Pa ge Nos.
03/27/2015 Order Denying Sand China's 

Motion to Stay Court's March 6, 
2015 Decision and Order

VI 
PA1431-32

07/22/2015 Transcript: Telephone 
Conferences VI PA1433-52

09/18/2015 Fifth Amended Com plaint VI PA1453-73
10/05/2015 Sands China's Motion to Compel 

Plaintiff to Execute Medical 
Release Authorization and 
Request for Copy of Tax Return 
Forms 

VII 

PA1474-95

10/22/2015 Jacobs' Opposition to Sands 
China's Motion to Compel 
Plaintiff to Execute Medical 
Release Authorizations and 
Request for Copy of Tax Return 
Forms 

VII 

PA1496-1523

10/29/2015 Sands China's Reply in Support 
of Its Motion to Compel Plaintiff 
to Execute Medical Release 
Authorization and Request for 
Copy of Tax Return Forms

VII 

PA1524-29

11/04/2015 Order Granting in Part and 
Denying in Part Petition for Writ 
Relief (Docket 68265), Granting 
Petition for Writ Relief (Docket 
68275) and Denying Petition for 
Writ Relief (Docket 68309)

VII 

PA1530-38

11/05/2015 Transcript:  Hearing on 
Motions  VII PA1539-77

12/01/2015 Order Granting in Part Motion 
to Compel Plaintiff to Execute 
Medical Release Authorization 
and Request for Copy of Tax 
Return Forms

VII 

PA1578-79
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Date Descri ption Vol. # Pa ge Nos.
12/04/2015 Jacobs' Motion to Reconsider 

and Amend or, Alternatively to 
Stay Order Granting in Part 
Motion to Compel Plaintiff to 
Execute Medical Release 
Authorization

VII 

PA1580-90

12/04/2015 Defendant Sands China, Ltd.'s 
Motion for Order to Show Cause 
Why Plaintiff Steven C. Jacobs 
Should Not Be Held in 
Contempt of Court and to 
Compel Execution of Medical 
Records Release Authorization 
and Production of Tax Returns 
on Order Shortening Time 

VII 

PA1591-1631

12/14/2015 Plaintiff Steven Jacobs' 
Opposition to Defendant Sands 
China's Motion for Order to 
Show Cause Why Plaintiff 
should not be held in Contempt 
of Court  

VII 

PA1632-41

12/17/2015 Transcript: Plaintiff's Motion to 
Reconsider or Amend Order and 
Defendants' Motions to Maintain 
Confidentiality and for Order to 
Show Cause 

VII 

PA1642-1708

12/24/2015 Transcript: Defendants' Motion 
for Protective Order and 
Scheduling Conference

VII 
and 
VIII

PA1709-68

01/05/2016 Transcript: Motion for Protective 
Order re Patrick Dumont and 
Scheduling Conference

VIII 
PA1769-1877

01/07/2016 Transcript: Motions to Compel 
and for Protective Order VIII PA1878-1914

01/12/2016 Transcript: Motions VIII 
and IX

PA1915-70

01/12/2016 Minutes of Motion Hearin g IX PA1971-74
01/12/2016 CD of JAVS Record of February 

12, 2016 Hearing  IX PA1974A
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Date Descri ption Vol. # Pa ge Nos.
01/13/2016 Las Vegas Sands' Motion for 

Disqualification IX  PA1975-2094

01/13/2016 Non-Party Patrick Dumont's 
Motion to Transfer Issue IX PA2095-2204

01/14/2016 Errata to  Non-Party Patrick 
Dumont's Motion to Transfer 
Issue 

X 
PA2205-11

01/15/2016 Declaration of Elizabeth 
Gonzalez X PA2212-32

01/19/2016 Motion to Compel Plaintiff to 
Sign Consent to Transfer 
Personal Data Otherwise 
Protected by the MPDPA

X  

PA2233-54

01/20/2016 Jacobs' Emergency Motion to 
Strike Untimely Affidavit for 
Cause 

X 
PA2255-60

01/22/2016 LVSC's Opposition to Jacobs' 
Emergency Motion to Strike X PA2261-89

01/29/2016 Minute Order Resetting Matters 
Taken Off Calendar X  PA2290 

01/29/2016 Order Denying Las Vegas Sands' 
Motion for Dis qualification  X PA2291-96

02/01/2016 Jacobs' Opposition to Motion for 
Transfer of Issue– Redacted X  PA2297-2304

02/01/2016 Jacobs' Opposition to Motion for 
Transfer of Issue Unredacted – 
Filed Under Seal

XIII 
PA2297S-
2304S to 
2304S-jj 

02/04/2016 Minute Order: In Camera 
Review of Medical Records X  PA2305 

02/04/2016 Jacobs' Notice of Submission of 
Medical Records for in Camera 
Review  

X 
PA2306-10

02/05/2016 Jacobs' Opposition to Motion to 
Compel Plaintiff to Sign Consent 
to Transfer Personal Data 
Otherwise Protected by the 
MPDPA – Redacted

X 

PA2311-18
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Date Descri ption Vol. # Pa ge Nos.
02/05/2016 Jacobs' Opposition to Motion to 

Compel Plaintiff to Sign Consent 
to Transfer Personal Data 
Otherwise Protected by the 
MPDPA Unredacted – Filed 
Under Seal 

XIII 

PA2311S-
2318S to 
2318S-ww 

02/09/2016 Las Vegas Sands' Motion for 
Withdrawal and 
Reconsideration of Order 
Prematurely Denying its Motion 
to Disqualif y Judge

X 

PA2319-64

02/10/2016 Non-Party Patrick Dumont's 
Reply In Support of his Motion 
to Transfer Issue

X 
PA2365-81

02/11/2016 Sands China's Reply in Support 
Motion to Compel Plaintiff to 
Sign Consent to Transfer 
Personal Data Otherwise 
Protected by the MPDPA 

X 

PA2382-89

02/12/2016 Declaration of Elizabeth 
Gonzalez 

X and 
XI

PA2390-2632

02/12/2016 Request for Hearing XI PA2633-36
  Number Not Used PA2637 
02/15/2016 Plaintiff Steven Jacobs' 

Opposition to Las Vegas Sands' 
Motion for Withdrawal and 
Reconsideration Without 
Exhibits – Redacted

XI 

PA2638-51

02/15/2016 Plaintiff Steven Jacobs' 
Opposition to Las Vegas Sands' 
Motion for Withdrawal and 
Reconsideration – Without 
Exhibits Unredacted – Filed 
Under Seal  

XIII 

PA2638S-
2651S 

02/16/2016 Declaration of Leslie Abramson XI PA2652-63
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Date Descri ption Vol. # Pa ge Nos.
02/16/2016 Las Vegas Sands' Reply to 

Declaration of Elizabeth 
Gonzalez and in Support of 
Motion to Withdraw January 29 
Order 

XI 

PA2664-75

02/17/2016 Order Denying Las Vegas Sands' 
Motion for Withdrawal and 
Reconsideration or in the 
Alternative Request for a Stay of 
Ten Business Days

XI 

PA2676-2681

02/18/2016 Transcript: Motions XI and 
XII

PA2682-2725

02/20/2016 Compilation of New Coverage 
from January 13 – February 20, 
2016 

XII 
PA2726-2814
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APPENDIX TO PETITION FO R WRIT OF PROHIBITION OR 
MANDAMUS RE ORDERS DENY ING MOTION TO DISQUALIFY 

JUDGE ELIZABETH GONZALE Z WITHOUT A HEARING 
ALPHABETICAL INDEX  

 
Date Descri ption Vol. # Pa ge Nos.
02/09/2015 Bench Brief regarding Service 

Issues IV PA881-915

01/12/2016 CD of JAVS Record of February 
12, 2016 Hearing  IX PA1974A

02/20/2016 Compilation of New Coverage 
from January 13 – February 20, 
2016 

XII 
PA2726-2814 

03/06/2015 Decision and Order VI PA1293-1333
01/15/2016 Declaration of Elizabeth 

Gonzalez X PA2212-32

02/12/2016 Declaration of Elizabeth 
Gonzalez 

X and 
XI

PA2390-2632

02/16/2016 Declaration of Leslie Abramson XI PA2652-63
12/04/2015 Defendant Sands China, Ltd.'s 

Motion for Order to Show Cause 
Why Plaintiff Steven C. Jacobs 
Should Not Be Held in 
Contempt of Court and to 
Compel Execution of Medical 
Records Release Authorization 
and Production of Tax Returns 
on Order Shortening Time 

VII 

PA1591-1631

02/06/2015 Defendants' Reply in support of 
Emergency Motion to Quash 
Subpoenas and for Protective 
Order on OST

IV 

PA848-56

01/14/2016 Errata to  Non-Party Patrick 
Dumont's Motion to Transfer 
Issue 

X 
PA2205-11

03/17/2015 Expedited Motion for 
Clarification and Limited Added 
Jurisdictional Discover y on OST

VI 
PA1334-54

09/18/2015 Fifth Amended Com plaint VI PA1453-73
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Date Descri ption Vol. # Pa ge Nos.
01/20/2016 Jacobs' Emergency Motion to 

Strike Untimely Affidavit for 
Cause 

X 
PA2255-60

12/04/2015 Jacobs' Motion to Reconsider 
and Amend or, Alternatively to 
Stay Order Granting in Part 
Motion to Compel Plaintiff to 
Execute Medical Release 
Authorization

VII 

PA1580-90

02/04/2016 Jacobs' Notice of Submission of 
Medical Records for in Camera 
Review  

X 
PA2306-10

02/01/2016 Jacobs' Opposition to Motion for 
Transfer of Issue – Redacted X  PA2297-2304

02/01/2016 Jacobs' Opposition to Motion for 
Transfer of Issue Unredacted – 
Filed Under Seal

XIII 
PA2297S-
2304S to 
2304S-jj 

02/05/2016 Jacobs' Opposition to Motion to 
Compel Plaintiff to Sign Consent 
to Transfer Personal Data 
Otherwise Protected by the 
MPDPA – Redacted

X 

PA2311-18

02/05/2016 Jacobs' Opposition to Motion to 
Compel Plaintiff to Sign Consent 
to Transfer Personal Data 
Otherwise Protected by the 
MPDPA Unredacted – Filed 
Under Seal 

XIII 

PA2311S-
2318S to 
2318S-ww 

10/22/2015 Jacobs' Opposition to Sands 
China's Motion to Compel 
Plaintiff to Execute Medical 
Release Authorizations and 
Request for Copy of Tax Return 
Forms 

VII 

PA1496-1523

01/13/2016 Las Vegas Sands' Motion for 
Disqualification IX  PA1975-2094
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Date Descri ption Vol. # Pa ge Nos.
02/09/2016 Las Vegas Sands' Motion for 

Withdrawal and 
Reconsideration of Order 
Prematurely Denying its Motion 
to Disqualif y Judge

X 

PA2319-64

02/16/2016 Las Vegas Sands' Reply to 
Declaration of Elizabeth 
Gonzalez and in Support of 
Motion to Withdraw January 29 
Order 

XI 

PA2664-75

01/22/2016 LVSC's Opposition to Jacobs' 
Emergency Motion to Strike X PA2261-89

08/23/2012 Minute Order re Motion for 
Protective Order I PA46 

01/29/2016 Minute Order Resetting Matters 
Taken Off Calendar X  PA2290 

02/04/2016 Minute Order: In Camera 
Review of Medical Records X  PA2305 

01/12/2016 Minutes of Motion Hearin g IX PA1971-74
01/19/2016 Motion to Compel Plaintiff to 

Sign Consent to Transfer 
Personal Data Otherwise 
Protected by the MPDPA

X  

PA2233-54

01/13/2016 Non-Party Patrick Dumont's 
Motion to Transfer Issue IX PA2095-2204

02/10/2016 Non-Party Patrick Dumont's 
Reply In Support of his Motion 
to Transfer Issue

X 
PA2365-81

  Number Not Used PA2637 
01/29/2016 Order Denying Las Vegas Sands'

Motion for Dis qualification  X PA2291-96

02/17/2016 Order Denying Las Vegas Sands' 
Motion for Withdrawal and 
Reconsideration or in the 
Alternative Request for a Stay of 
Ten Business Days

XI 

PA2676-2681 

08/07/2014 Order Denying Petition – 2nd 
Writ re March Order III PA573-85
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Date Descri ption Vol. # Pa ge Nos.
03/27/2015 Order Denying Sand China's 

Motion to Stay Court's March 6, 
2015 Decision and Order

VI 
PA1431-32

11/04/2015 Order Granting in Part and 
Denying in Part Petition for Writ 
Relief (Docket 68265), Granting 
Petition for Writ Relief (Docket 
68275) and Denying Petition for 
Writ Relief (Docket 68309)

VII 

PA1530-38

12/01/2015 Order Granting in Part Motion 
to Compel Plaintiff to Execute 
Medical Release Authorization 
and Request for Copy of Tax 
Return Forms

VII 

PA1578-79

08/26/2011 Order Granting Petition for Writ 
of Mandamus I PA1 – 4 

03/27/2013 Order regarding Plaintiff Steven 
Jacobs' Renewed Motion for 
NRCP 37 Sanctions on OST

II 
PA484-87

01/16/2013 Order regarding Sands China's 
Motion for Protective Order and 
Jacobs' Motion for NRCP 37 
Sanctions 

II 

PA395-97

02/06/2015 Plaintiff Steven C. Jacobs' Brief 
on Sanctions for February 9, 2015 
Evidentiar y Hearing 

IV  
PA857-80

12/14/2015 Plaintiff Steven Jacobs' 
Opposition to Defendant Sands 
China's Motion for Order to 
Show Cause Why Plaintiff 
should not be held in Contempt 
of Court  

VII 

PA1632-41

02/15/2016 Plaintiff Steven Jacobs' 
Opposition to Las Vegas Sands' 
Motion for Withdrawal and 
Reconsideration Without 
Exhibits – Redacted

XI 

PA2638-51
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Date Descri ption Vol. # Pa ge Nos.
02/15/2016 Plaintiff Steven Jacobs' 

Opposition to Las Vegas Sands' 
Motion for Withdrawal and 
Reconsideration – Without 
Exhibits Unredacted – Filed 
Under Seal  

XIII 

PA2638S-
2651S 

02/12/2016 Request for Hearing XI PA2633-36
09/14/2012 Sanctions Order I PA228-36
10/05/2015 Sands China's Motion to Compel 

Plaintiff to Execute Medical 
Release Authorization and 
Request for Copy of Tax Return 
Forms 

VII 

PA1474-95

02/11/2016 Sands China's Reply in Support 
Motion to Compel Plaintiff to 
Sign Consent to Transfer 
Personal Data Otherwise 
Protected by the MPDPA 

X 

PA2382-89

10/29/2015 Sands China's Reply in Support 
of Its Motion to Compel Plaintiff 
to Execute Medical Release 
Authorization and Request for 
Copy of Tax Return Forms

VII 

PA1524-29

01/08/2013 Sands China's Report on its 
Compliance with Court's Ruling 
of December 18, 2012

II 
PA334-94

09/12/2012 Transcript:  Court's Sanction 
Hearing – Day 3 I PA47-227

 
11/05/2015 Transcript:  Hearing on 

Motions  VII PA1539-77

06/28/2012 Transcript:  Hearing to Set 
Time for Evidentiar y Hearing I PA5-45 

03/14/2013 Transcript: Defendants' Motion 
for Oral Ar gument II PA467-483

12/11/2014 Transcript: Defendants' Motion 
for Partial Reconsideration of 
November 5, 2014 Order

IV 
PA738-47
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Date Descri ption Vol. # Pa ge Nos.
12/24/2015 Transcript: Defendants' Motion 

for Protective Order and 
Scheduling Conference

VII 
and 
VIII

PA1709-68

09/02/2014 Transcript: Defendants' Motion 
to Establish Protocol III PA632-59

04/09/2013 Transcript: Defendants' Motion 
to Seal 

II and 
III

PA488-509

02/12/2015 Transcript: Evidentiary Hearing 
re Motion for Sanctions Day 4

IV and 
V

PA916-1058

03/03/2015 Transcript: Hearing re Motion 
for Sanctions Day 6 (Closing 
Ar guments) 

V and 
VI 

PA1123-1292

12/06/2012 Transcript: Motion for Protective 
Order I and II PA237-95

12/18/2012 Transcript: Motion for Protective 
Order II PA296-333

01/05/2016 Transcript: Motion for Protective 
Order re Patrick Dumont and 
Scheduling Conference

VIII 
PA1769-1877

12/02/2014 Transcript: Motion for 
Reconsideration III PA707-37

08/14/2014 Transcri pt: Motions III PA586-631
03/19/2015 Transcri pt: Motions VI PA1355-1430
01/12/2016 Transcript: Motions VIII 

and IX
PA1915-70

02/18/2016 Transcript: Motions XI and 
XII

PA2682-2725 

01/06/2015 Transcript: Motions re Vickers 
Report and plaintiffs' Motion for 
Setting of Evidentiar y Hearing

IV 
PA748-847

01/07/2016 Transcript: Motions to Compel 
and for Protective Order VIII PA1878-1914

02/26/2015 Transcript: Motions to Dismiss 
Third Amended Com plaint V PA1059-1122

10/09/2014 Transcript: Plaintiff's Motion for 
Release of Documents from 
Advanced Discovery and 
Motion on Deficient Privilege 
Log 

III 

PA660-706
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Date Descri ption Vol. # Pa ge Nos.
12/17/2015 Transcript: Plaintiff's Motion to 

Reconsider or Amend Order and 
Defendants' Motions to Maintain 
Confidentiality and for Order to 
Show Cause 

VII 

PA1642-1708

02/28/2013 Transcript: Plaintiff's Renewed 
Motion for NRCP 37 Sanctions II PA398-466

07/29/2014 Transcript: Sands China's 
Motion for Summary Judgment 
on Personal Jurisdiction

III 
PA510-72

07/22/2015 Transcript: Telephone 
Conferences VI PA1433-52

 



.

1 restrictionsother than -- I don’t know the terminology that

2 people in your industry use. An old personlike me would use

3 the term ‘bandwidth,” but that’s clearly not valid anymore; or

4 1 assumeit’s not. Were there any physical restrictionsin

5 the amount of data that could be moved betweenLas Vegas and

6 Macau?

7 A Well, I would say bandwidth was an issue.

8 Q Okay.

9 A It’s not a very fast connection.

10 Q Got it.

11 A Which would have causedsome limitations, if that’s

12 what you meant by physical limitations.

13 Q Okay. And were there any physical limitations,

14 though, on the types of data that could be moved betweenLas

15 Vegas and Macau?

16 A To the best of my knowledge, no.

17 Q And so prior to -- let’s deal with the August 2010

18 transferof a hard drive from Macau to Las Vegas involving the

19 Jacobscase, okay. Do you follow me?

20 A (‘Io audible response)

21 Q All right. There was -- you understandthat there

22 was a drive that was shippedover from Macau that containedon

23 it a ghost image; correct?

24 A Correct.

25 Q And that ghost image was of Mr. -- purportedto be
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1 of Mr. Jacobs’sdesktopmachine; correct?

2 A And that was one of the images that was on the hard

3 drive.

4 Q All right.

5 A There were multiple images.

6 Q Okay. Tell the Court what else was on that original

7 drive.

8 A There were some images of two laptãp systems,as

9 well, and then emails from Mr. Jacobs.

10 Q All right. So there -- and the emails were

11 separatedfrom the ghost image of the desktopmachine?

12 A I do not know. I’ve not seenor -- lye not seen

13 the exact contentsof that hard drive.

14 Q Right. Do you recall what the -- how were the

15 etnails storedon that drive?

16 A My recollection is that they were storedas a .pst

17 file.

18 Q All right, Can you tell us what sort of file that

19 is.

20 A Sure. That’s normally an email repositoryused by

21 Microsoft Outlook.

22 Q Okay. And so this image that was created, the ghost

23 image of the desktopand of the two -- did you say two

24 laptops?

25 A Two laptops is my -
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1 Q li right. Those images, would they also contain

2 the emails in addition to the .pst files?

3 A I’m not sure I understandthe question.

4 Q You know what, I’m not sure I do, either. That’s

5 why I’m sort of walking around on this subjectmatter like a

6 blind person. So you’re going to have to bear with me just a

7 little bit.

8 When a ghost image is created-- why don’t we do

9 this. 2nd Her Honor actually knows more about this than I do,

10 but I want the record to be clear.

11 When a ghost image is created, tell us what that is.

12 A A ghost image is basically a replica of the layout

13 of the hard dtive, including all the files tIat were on it at

14 the time the image was taken, which would include your normal

15 documents, any applicationson it, your deleteditems folder,

16 those kinds of -- those kinds of items.

17 Q All right. Would it contain your ernails?

18 A Yes.

19 Q Okay. Would it -- on a ghost image does the ghost

20 image -- can you accessthe ghost image and determinewhat had

21 been deletedfrom the original media sourceprior to the

22 creation of the ghost image?

23 A Only to the extent that those documentswere in its

24 recycled folder or deletedfolder.

25 0 Okay. If they -- however, if they were deletedfrom
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the original and then deletedfrom the recycled folder, the

ghost image will have no trace of them; is that true?

A That would be correct.

Q And so someonecould go

creation of the ghost image could

could delete information from it,

-- it would appear from the ghost

existed; is that fair?

A Well, again, the ghost image is a snapshotin time

whenever that image was taken. So anything that occurred

prior to that would naturally not e caught by that ghost

image.

Understood. That is different than a forensic

that right?

A Forensic image is a lower level of catcherwhich

might contain leftover, for want of a better word, bits.

Q Okay.

A That could be reassembled.

Q All right. What about -- haVe you ever heard the

term ‘mirror image’?

A I have.

Q Is it is that not a term that you would use?

A Normally not, no.

Q Okay. Are there different ways in which to copy

drives, in other words, the original media source? Other than
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1 a ghost image and the forensic image that we’ve talked about,

2 are there other ways’ in which to copy it?

3 A There are other tools that would essentiallydo the

4 same thing as a ghost image would.

5 Q Okay. With respectto the ghost images for those

6 three, the desktopmachine and two laptops, do you know when

7 they were created?

8 A I from my recollection, they were createdin the

9 July 2010 time frame. But I might not be recalling that

10 correctly.

11 Q All right. Do you know who had access-- let’s deal

12 with the two laptops. Do you know who had accessto them

13 prior to the creationof the ghost image?

14 A Well, I believe that they were laptops that were

15 provided to Mr. Jacobs.

16 Q I’m sorry. Used by Mr. Jacobs?

17 A Yes, That’s my understanding.

18 0 Understood. And you got that understandingfrom

19 counsel?

20 A I got that understandingfrom counsel, plus I also

21 got that understandingfrom talking to some of the Macau IT

22 folks.

23 Q Understood. Let’s deal, then, with the laptops. Do

24 you know who had accessto them prior -- in addition to Mr.

25 Jacobsprior to the creationof the ghost image?
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1 A Well, I would imagine that the IT teams would

2 normally have accessto those systems, as well.

3 Q Okay. Anyone else?

4 A Not that I’m necessarilyaware of.

5 Q All right. Were you made aware if any other

6 personnel,executivesin the company, for example, either Las

7 Vegas Sands or SandsChina1 were able to accessor were

8 permitted to accessthose -- we’re just dealing with the

9 laptops right now - were permitted to accessthem prior to

10 the creationof the ghost image?

11 A I have no knowledge about that.

12 Q All right. Do you know what happenedto or do you

13 know where the originals are of the two laptops?

14 A I’m trying to recollect whether or not that

15 information was provided to me, and I don’t recall

16 specifically.

17 Q All right. Well, at your deposition I think there

18 were -- and I could be wrong - - I think therewere four

19 different computersthat had been identified that Mr. Jacobs

20 might have had accessto. Do you recall that?

21 A I do recall that, yes.

22 Q All right. And do you recall telling me -- and if

23 your memory’s different, we’ll sort it out. Do you recall

24 telling me that you had only been able to locate one of the

25 originals from the four different computersthat he could --
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1 that he used?

2 A I vaguely do recall that, yes.

3 Q So therewas one out of four that you currently

4 have?

5 A Yes.

6 Q Okay.

7 A Of the actual systemsthemselves. May I clarify?

8 Q Sure.

9 A I did recentlybecome aware that another systemwas

10 located in the May 2011 time period --

11 Q Okay.

12 A -- that was also provided to I believe it was either

13 FTI or Stroz Sriedbergto be imaged.

14 Q All right. And so that was in May 2011 an

15 additional - - and this was one of the other original media

16 sources?

17 A I believe it was one of those computersthat Mr.

18 Jacobshad accessto.

19 Q Okay. So you think that two out of the four of the

20 originals have been found?

21 A Again, thatsmy understandingfrom what I can

22 recall at this point.

23 Q All right. Do you know which two were found?

24 A Well, clearly the one I just mentioned, which was

25 apparentlya desktop that Mr. Jacobshad used previously. The
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1 others I -- the other I don’t recall specificallywhether that

2 was one of the laptops or desktops. Actually, I believe there

3 is a referencethat the desktopcomputer was not -- was not

4 kept and that that was an item of concern. So clearly it was

S not that other desktop.

5 Q It was not the desktop that had been located?

7 A Yeah.

8 Q Do you know what happenedto the original desktop

9 machine from which the ghost image was created?

10 A Again, I believe that that was being searchedfor.

11 I can’t specifically recollect as to whether or not they

12 managedto find it or not.

13 Q What is the policy of when a computer -- when an

14 employee leavesand the computer is then recycledback into

15 the population? What happensto the - - is the computer first

16 scrubbedbefore it is recycled?

17 A That is the normal procedurethat we would follow.

18 Q So in this particular case if normal procedurewas

19 followed and that desktopmachine that Mr. Jacobshad usedwas

20 to be put back into circulation, it would be scrubbed;

21 correct?

22 A That’s my understanding,yes.

23 Q And when it would be scrubbed, tell us -- tell Her

24 Honor what happensas a result of that scrubbing.

25 A Essentiallyall the information on that computer
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1 would have been deletedand a new operatingsystemor a new

2 version of the operatingsystemwould be placed on that

3 computer in preparationfor anotheremployee’-suse.

4 Q All right. When you say it would be deleted, how is

5 it deleted?

6 A I don’t know the specifics.

7 Q What is the -- what is the general -- I didn’t mean

8 to cut you off. Were you done?

9 A Iwas.

10 Q Okay. What is the generalmethodology-- I

11 understandyou don’t know the specifics, but, in terms of your

12 general -- the company’s general policy how is it deleted?

13 A Well, again, I think the teamsuse different

14 mechanismsand different locations, so I’m not aware of the

15 exact proceduresthat they use.

16 Q Is it your understanding,however, that as a result

17 of that scrubbingprocessall of original media or all

18 original data on that media source is lost?

19 A It would be deleted.

20 Q All right.

21 A Whether or not it’s lost, I would -- it depends

22 would have to be the answer, I’m afraid.

23 Q Okay. You’d have to find the -- you’d have to find

24 the device; right?

25 A Correct.
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.
1 Q Okay. And. where did they take it?

2 A I believe they didn’t take it anywhere. They left

3 it in Macau.

4 Q All right. So they -- whatever they createdthey

5 just left there?

6 A Yes.

7 Okay. And it’s in storagesomewhere?

8 A I don’t know the answer to that.

9 Q Do you know whether or not anyonehas searchedit?

10 A I do not know that, either.

11 Q And in your preparationas a 30(b)(6) deponentno,

12 one had informed you whether or not it had been searched?

13 A That’s correct.

14 Q Now, let’s back up. An additional bit of

15 information that has come to light that you testified about

16 was it was your belief that Mr. Kostrinsky was given a foil

17 envelopein Macau during one of his trips regarding the Jacobs

18 case; correct?

19 A That was my understanding.

20 Q All right. And it is your belief basedupon your

21 investigationthat such an envelopedid exist and was brought

22 back to the United States?

23 A There are referencesthat I have been made aware of

24 to that foil envelope, I did ask whether or not anybody on

25 the Macau IT side recalls an envelope, not necessarilya foil
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1 envelope, and there was mention made that they believedMr.

2 Dillon provided -- or handedsomething to Mr. Kostrinsky.

3 Q And who is Mr. Dillon?

4 A Mr. Dillon was the IT leader in Macau at the time.

5 Q Okay. And when did he ceasebeing IT director in

6 Macau?

7 A Earlier this year.

8 Q Okay. And what were the circumstancesof his

9 departureas IT director in Macau?

10 MR. MCCREA: Objection, Your Honor.

11 THE COURT Sustained, Its not relevant to my

12 hearing, Mr. Bice.

13 MR. BICE: Well --

14 THE COURT: And it might have some privacy issues

15 related to it, too.

16 MR. BICE: Well, Your Honor, I understand. I dont

1? want to arguewith you. I think our point is it may have some

18 bearing on what happenedto evidenceand why he was terminated

19 might have some bearing on what happenedto evidence. And I

20 understandyour ru1ing so I will

21 THE COURT: Thank you.

22 MR. BICE: -- move on.

23 BY MR. BICE:

24 Q All right. So you were informed that -- and who was

25 it that informed you that Mr. Dillon had, provided such an
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3. envelope?

2 A Mr. Ashley Gilson.

3 Q And I apologize?

4 A Mr. Ashley Gilson.

5 Q Mr. Gilson. All right. And can you tell the Court

6 who Mr. Gilson is.

7 A Mr. Gilsdn is a director of IT operationsfor the

8 Venetian Macau.

9 Q All right. Did he replaceMr. Dillon?

10 A He did not.

11 Q He did not?

12 A No.

13 Q All right. Who did replaceMr. Dillon?.

14 A Theresa gentlemanthat was recentlyhired as Mr.

15 Dillonts replacement.

16 Q All right. Mr. Dillon, how long had he beenat the

17 property in Macau?

18 A Before my time. The exact time frame I would be

19 hard pressedto identify.

20 Q Okay.

.21 THE COURT: How long do you have before I can take a

22 break, Mr. Bice?

23 MR. BICE: We can take a break wheneverHer Honor

24 would prefer.

25 THE COURT: That would be lovely. 111 see you guys
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1 at 1:30.

2 . BICE: Thank you, Your Honor.

3 (Court recessedat 11:56 a.m., until 1:25 p.m.)

4 THE COURT: Mr. Singh, if you could come back up.

5 We’re going to resumeyour testimony, at least until they tell

6 me I need to go back next door.

7 And, counsel, I again want to apologize. There was

8 a bit of a hiccup in a deliberatingjury casenext door. I’ve

9 given the.attorneysand the clerk an assignmentthat they are

10 doing without my presenceon the record, and in about

11 30 minutes they’ll be done with that and come get me.

12 You are still under oath.

13 THE WITNESS: Yes.

14 MR. BICE: ay I proceed, Your Honor?

15 THE COURT Yes.

16 MR. BICE: Thank you, Your Honor.

17 CROSS-EXA14INATION (Continued)

18 BY MR. BICE:

19 Q Mr. Singh, one of the things I wanted to just make

20 sure that we sort of closed out was this issue about the foil

21 envelope, when by my memory we had not. So if I’m repeating

22 myself a little bit, I apologize. The foil envelopethat Mr.

23 Kostrinsky, or to your belief that Mr. Kostrinsky brought back

24 with him, have you been able to ascertainits contents?

25 A I have not.
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1 Q All right. You have -- did you hear the testimony,

2 however, today from Mr. Jones?

3 A Idid.

4 Q. Okay. And it soundedlike it was somethingthat was

5 in a foiFenvelope, then wrapped in bubble wrap.

6 A That’s how he describedit.

7 Q All right. And in your experienceas an IT person,

8 would that suggestto you some sort of a drive had beenput

9 into such an envelope?

10 A It would suggestsomethingthat neededto be

11 shielded from electromagnetics.

12 Q Okay.

13 A That could be a hard drive or a thumb drive or other

14 type of device.

15 Q All right. And when you say shieldedfrom

16 electromaguetics,is that what the -- is that what the foil

17 envelopedoes? Becauseeven I know bubble wrap won’t do that,

18 but is that the purposeof the foil?

19 A That is the purposeof the foil, yes.

20 Q Got it. All right. Now, so it’s your understanding

21 that such a device came over; correct?

22 A Basedupon what we heard, yes.

23 Q Okay. Well, and basedupon your own -- what -- what

24 you are preparedin terms of the company’s representativeon

25 this, you were informed that as far as the company knows such
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1 a device did come over; is that right?

2 A Yes.

3 Q Okay. And can you tell us what you have been able,

4 or tell Her Honor what you have been able to ascertainas of

5 the statusof it?

6 A I have been unable to ascertainanything about it.

7 i’ione of the current Las Vegas IT staff are aware of anything

B that was brought over, nor have any items been located that

9 would fit this description.

10 Q All right. And the normal procedurefor the

11 handling of these things is when such a drive would come over

12 it would be placedwith whom, IT?

13 A It depends. If it was a device that was relevant in

14 a legal proceeding, it should have been -- It should have

15 followed a proper chain of custody.

16 Q Okay.

17 A If it was just somethingthat was brought over, it

18 would be given to anybody.

19 Q All right. Tell tell Her Honor, if you would, in

20 the - what the company’s proper chain of -- or proper chain

21 of custody is in a legal proceeding.

22 A Well, there’s a document that we have within the IT

23 departmentthat is required to be signed off by the person

24 providing an item to -- to the IT departmentthat we

25 acknowledgereceipt of and what we’ve done with it.
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1 Q All right. And those -- there is no such dournent

2 for this -- or whateverwas in that foil envelope?

3 A That’s correct.

4 Q Okay. And you would have been unable to ascertain

S what happenedto it, assumingthat it made its way into the

6 United States?

7 A Correct.

8 Q I want to back up just a little bit about the data

9 flow betweenMacau and the United Stateson this deal prior to

10 April of 2011. Prior to April of 2011 are you aware.thatthe

11 executiveshere in Las Vegas4 lets iust deal with Mr. Adelson

12 as being one, would receivewhat is called a daily report via

13 email from Macau?

14 A I am aware of that.

15 Q All right. And tell Her Honor what would be in that

16 daily report.

17 A To be honest, I can’t fully describeit. I’ve never

18 seenone. My information is it’s financial -- financial

19 information is my understanding.

20 Q All right. Does it -- priorto April of ‘11, did it

21 include -- well, strike that. Even today does he still

22 receive a daily report?

23 A My belief is yes.

24 Q Okay. And inc1udin a daily report that contains

25 Macau data; correct?
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1 A That’s my understanding.

2 Q All right. And those are -- and that data is sent

3 from Macau to Las Vegas on a daily basis?

4 A I believe so.

5 Q And it’s processedby Mr. Adelson’s assistant?

6 A I’m not aware of.

7 Q All right. But in any event, your understandingis

8 it’s sent here every day?

9 A Correct.

10 Q And then it is disseminatedto other people inside

12. the company?

12 A Correct.

13 Q Okay. And is it disseminatedto more than just Mr.

14 Adelson?

15 A I believe it is.

16 Q Do you believe it’s disseminatedto Mr. Kaye?

17 A Yes.

18 Q Mr. Leven?

19 A I believe so.

20 Q Okay. Now, prior to April of ‘11, do you know

21 whether or not that data that was that daily -- what was the

22 -- I apologize.

23 MR. JACOBS: Flash report, DOR and flash report.

24 BY MR. BICE:

25 Q Daily operatingreport, DOR, okay, and the flash
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1 report, did that contain the namesof high, what I guesswe

2 would call high level customers?

3 A Again, unfortunately, I’ve never seen this report --

4 Q Okay.

5 A -- either before or after, so I can’t áoinment on

6 that.

7 Q All right. So you don’t -- as of today you don’t

8 know what sort of information it contained?

9 A That’s correct.

10 Q And you still don’t know what sort of information it

11 contains today?

12 A Correct.

13 Q Do you know whether or not the restrictionson data

14 tht were imposedafter April or aroundApril of 2011, did

15 that impact the information that was containedin the daily

16 operatingreport that Las Vegas Sands executivesreceived?

17 A Unfortunately, I do not have any knowledge about

18 that.

19 Q All right. Let’s go back a little bit now to the

20 data that you do know was here in Las Vegas concerningMr.

21 Jacobs. You had identified that there were three ghost images

22 and a file that containedPFTs?

23 A PSTs,

24 Q PSTs. I apologize. That information, was it ever

25 placed on those four -- I’ll call them the four data sources.
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1 Were those four sourcesever placed on a server here in Las

2 Vegas?

3 A The emails were on a server. There are some archive

4 files, but they do not appear to necessarilycome from that --

S from those ghost images.

6 Q Okay.

7 A And from what I was able to determine, the images

8 themselveswere not placedon the file server.

9 0 All right. The -- the ghost -- the three ghost

10 images that we’ve referenced?

11 A That’s correct.

12 Q All right. But the emails were placed on a server

13 hereinLas Vegas?

14 A That’s correct.

15 Q Have you been able to ascertainfor Her Honor when

16 they were placedon a serverhere in Las Vegas?

17 A My understandingis it was in late August that that

18 was done.

19 Q Late August of 2010; correct?

20 A Yes.

21 Q So it would be accurateto say that since August of

22 2010, Mr. aacobs’semails that had beenbrought over from

23 Macau have been on the server of the Las Vegas Sandshere in

24 Las Vegas since then?

25 A That would be correct.
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1 Q And they have been accessibleby anyonewho had

2 their rights to accessthem since that point in time; correct?

3 That would be correct. and my understandingis that

4 was limited to Mr. Kostrinsky.

5 Q Okay. But you don’t know, just so that we’re clear.

6 you don’t know when and under what circumstancesthose same --

7 that same data source-- well, strike that. Let’s break it

8 down so that Her Honor can - - I can keep it clear in my head.

9 When’ you did your search, you looked only at files that Mr.

10 Kostrinsky had accessto. We’ve already talked about that;

11 correct?

12 A That is correct.

13 Q Okay. And in doing so you found, and I will mess up

14 thesenames so you will correct me, you found some of the data

15 involving Mr. Jacobson somethingcalled DAVOS; am I right?

16 A Yes. My --

17 Q That’s 0 --

18 A -- recollection is that’s correct.

19 Q All right. D-A-V-0-5; correct?

20 A Correct.

21 Q Okay. And DAVO5 is a shared-- is it a sharedrive

22 on the server?

23 A it is a -- it is a file server.

24 Q File server. Okay. And on that -- and that file

25 serverMr. Kostrinsky had accessto; correct?
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1 A That’s right.

2 Q Okay. Were there any other people other than the IT

3 departmentthat had accessto that DAVQ5 server?

4 A Yes, the DAVO5 is a is a general file server

5 Q Okay.

6 A that many people use.

7 Q Okay. But what about the data set -- now, was the

8 -- was the Macau -- the Jacobsdata, we’ll call it, was that

9 in a subfolder on that data server?

10 A Itwas.

11 Q All right. And was that called the N data?

12 A Correct.

13 Q And the N data meaningMacau data?

14 A Macau data.

15 Q Okay. Arid you had indicated that at least with

16 respectto that set of data, that version of it on that drive

1’? -- no, not drive, file share, Mr. Kostrinsky could accessit;

18 correct?

19 A That’s correct.

20 Q IT people could accessit?

21 A Correct.

22 Q Ms. Hyman could accessit?

23 A No, she did not have permissionto.

24 Q Okay. Was there anyone other than Mr. Kostrinsky

25 who had accessto the - to the N data?
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1 A Outside of the IT department,no.

2 Q All right. But at some point did you not learn that

3 there was some form of VPN access?

4 A Yes, I did.

5 Q Okay. And what was the VPN accessto?

6 A That I do not know.

7 Q Okay. So you haven’t been able to determinethat as

8 of yet?

9 A 1 have not.

10 Q All right. Is it fair to say-- do you recall when

11 your depositionwas taken, sir?

12 A Yes.

13 Q Okay. August 14th. You can look at the -- you can

14 look at the front page just like me. All right. Is it --

15 isn’t it true that you only learnedabout the VPN accessabout

16 a half an hour before your depositionstarted?

17 A That is correct.

18 Q Okay. And that’s becauseMr. Peek informed you that

19 his firm had it; correct?

20 A That’s correct.

21 Q Okay. And did he -- and he also informed you that

22 Glaser Weil had it; is that right?

23 A He mentionedthat he believed they might.

24 Q Okay. And so since that point in time, since you

25 learned that, have you conductedany further investigation to
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1 determinehow that VPN accesswas usedand what could be

2 accessedthrough it?

3 A Ihave.

4 .Q Okay. And when did you do that?

5 A Approximately two to three weeks ago.

6 0 Okay. And what did you find?

7 A Well, if I may describespecifically my request

8 to --

9 Q Okay

10 A -- to the IT department--

11 Q You may.

12 A -- was to determine if the accesshad indeedbeen

13 set up, who had requestedthat access,and whether or not we

14 had any log files to indicate time/dateof the accessand to

15 what it was that they were given accessto. There is a

16 recollection that VPN was set up for Glaser Weil, it was set

17 up for Holland & Hart. There are no log files, unfortunately,

18 from that time period that I could refer to, and the IT group

19 did not know what specifically they were given accessto. Mr.

20 Kostrinsky was the one who had set that up.

21 Q Is it normal that there would be no log files for

22 that sort of access?

23 A As I had mentionedin my deposition, we -- we

24 routinely do change log files as they outgrow and need to be

25 culled. We do do that on a routine basis.

133

PA2471



1 Q Okay. And that was done here?

2 A That was done.

3 Q All right. So no one had turned off the override on

4 the log files?

5 A Correct.

6 Q Okay. So you havenbway now of going back and

7 ascertainingwho was accessingwhat and when; correct?

8 A There’s the

9 Q Via that VPN network?

10 A There is the potential for us to revert back to our

11 backup tapes Co determinewhether or not we have valid backups

12 and whether or not data could be restoredfrom that time

13 period.

14 Q Okay. But in fairness to you and to Her Honor, I

15 think you testified at your depositionthat you also know that

16 the company’s backup systemhas not -- had not been working

17 for a number of months.

18 A That is correct.

19 Q And so there are -- in many -- in many respects

20 there are no backup tapes is your belief; correct?

21 A I wouldn’t -- I wouldn’t characterizeit that way.

22 There are backup tapes. What we do not know is how many of

23 those are valid versus are not valid and, therefore, ao not

24 have data that can be retrieved.

25 Q All right. And when did the company learn well
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1 strike that. Tell Her Honor how long the backup systemhas

2 not been working for Las Vegas Sands.

3 A My understandingis its been some time that the

4 backup systemhasn’t been working as we had expectedto -- to

5 work.

6 Q All right. When you say some time, is it prior to

7 October of 2010?

8 A I don’t know that specifically.

9 Q Okay. When did the backup system-- have you

10 correctedthe backup systemnow?

11 A We have.

12 Q All right. When was it corrected?

13 A Approximately three months ago.

14 Q Okay. So being September-- V

15 A Actually, sorry, probably closer to two months.

16 Q Okay. So July 1st of this year?

17 A To the best of my recollection that soundsabout

18 right.

19 Q All right. And so you know that the backupswere

20 working concerning the casino system; is that right?

21 A That’s right.

22 Q Okay. But the backupsweren’t working for the

23 general corporatematters? /

24 A If I’m allowed, can I explain?

25 Q You are allowed.
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1 A We have various multitudes of systems, each one of

2 which gets backedup or is supposedto be backedup on a

3 regular basis. Some of those systemsthemselvesapparently

4 were not being successfullybackedup1 others were. What we

5 do know is that the casino systmplatform, specifically the

6 I-seriesplatform, was being successfullybackedup.

7 Q Can you tell Her Honor what wasn’t being

8 successfullybackedup?

9 A I can’t provide a complete list, but basically some

10 of the -- the surroundingcorporatesystems, including file

11 shares,were the ones that were not being successfullybacked

12 up.

13 Q All right. And that files shareswould include

14 things like DAVOS; correct?

15 A Potentially. Again, to be clear, I have done no --

16 no analysisto determinewhat we have backupsof and what we

17 do not.

18 Q As part of your searchdid you also find a file on

19 the DAVOS file share that was entitled JacobsSEC?

20 A I have a recollectionof that. I don’t recall

21 specifica]1ywhat was on the DAVOS server, but it did appear

22 on what I -- I had discovered.

23 Q All right. And you discoveredit becauseit was

24 part of the files that Mr. Kostrinsky had accessto; right?

25 That’s how you uncoveredit?
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1 A Through that mechanism.

2 Q Okay. Pnd was it your recollectionthat once you --

3 you found that file, you tried to determinewho had accessto

4 it; correct?

S A Yes, that is my recollection.

6 Q All right. Now, let’s go back to the DAVO5 for a

7 minute, or the N data, strike chat, which is on DAVO5. On the

8 N data that’s on DAVO5, the file still reflectedthat Mr.

9 Kostrinsky had accessto it; correct?

10 A That’s correct.

11 Q Okay. Even though Mr. Kostrinsky had not worked at

12 the company for nearly eight months?

13 A Right.

14 Q Okay. So nobody -- nobody had removedhim from that

15 file?

16 A That’s right.

17 Q You also found this JacobsSEC file when you were

18 looking for files that Mr. Kostrinsky had accessto and you

19 found one; Correct?

20 A Right.

21 Q And that file, however, both Mr. Kostrinsky and Ms.

22 !Iyman had been removed from it; correct?

23 A I don’t have that recollection that I would have

24 known that they were removed from it.

25 Q Okay. But they no longer had accessto it.
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1 A They did not show up as having had accessto it.

2 Q Okay. Well, am I wrong - maybe I’m wrong, and if

3 you -- I am -- I’ll let you correct me, but the only -- the

4 way in which you found it was’it was a file that Mr.

S Kostrinsky had had accessto becausethat’s how you were

6 searching.

7 Q Well, again, to clarify, I was searchingall of the

8 systemsthat Mr. Kostrinsky had accessto looking for pieces

9 of information. That did not necessarilyimply that Mr.

10 Kostrinsky had specific accessto that file at any point in

11 time.

12 Q Okay. In any event, you looked at the amount of

13 data that was in that file; correct?

14 A I recall doing so.

15 Q All right. And I think you testified to us that

16 there was very little data in that file.

17 A I seem to recall that, yes.

18 Q And I asked-- do you recall me asking you whether

19 or not you could verify whether anyonehad removed any data

20 from it? Do you recall that?

21 A I have that recollection.

22 Q And do you recall telling me that there was no way

23 in which you could determinewhether data had been removed?

24 A I believe I mentionedI have no way of determining

25 whether data was removedwithout revertingback to the backup
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I files to understandwhat was actually on there. I could only

2 provide an accuratereflection of what today exists.

3 Q Okay. And you don’t -- and, again, this is one of

4 those areaswhere -- this is one of the areaswhere the

5 backupsgenerallywere not working; correct?

6 A Again, I did not do that investigationto determine

7 if that is a valid statement.

8 Q Okay. You would have to do that yet?

9 A Correct.

10 Q Now, in addition to the VPN access,did any of the

11 lawyers have log-ins where they could come into, let’s say,

12 onto the Las Vegas Sandsproperty and log in through the

13 computer system?

14 A I would believe that they would have been given an

15 account to accessthe network becausethey were tied in with

16 the VPN accounts.

17 Q All right. And do you recall in your research

18 finding Mr. Peek as being one of the personswho could log

19 into the system.

20 A Yes.

21 Q Okay. And do you recall Mr. -- or an individual

22 named A. Sedlock also having the ability to log into the

23 systemdirectly?

24 A I recall he showedup on -- on one of the file

25 directory listings. I did not specifically find out whether
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1 or not he had ‘1PM access.

2 Q Okay. What was the purposeof having them on the

3 directory listings? What does it show?

4 A That they would have permissionto accessthat area.

5 Q And do you recall which areasyou found that they

6 had accessto, lets say with Mr. Peek?

7 A Of f-hand I do not, no.

8 Q And the same would be true for Mr. Sedlock?

9 A Correct.

10 Q Now, is it also fair to say that as part of your

11 preparationto serveas the company’s representativeon this,

12 you did not have time to determinewhether or not the

13 documentsthat were the N data -- and maybe -- maybe this is a

14 better way Co go about it, so let me back up. In the N data,

15 which is listed as the Macau data on DAVOS; correct?

16 A Uh-huh.

17 Q All right. That data, do you recall what it

1$ consistedof?

19 A From what I recall they were Outlook files.

20 0 Outlook files?

21 A Yeah.

22 Q So it was emails?

23 A Yes.

24 Q Okay. Was there any of the data from the ghost

25 images in the Nacau data?
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1 A To be honest, I would have to refreshmy

2 recollection. I’m not sure.

3 Q Okay.

4 A I do recall that somewherethere were thesearchive

5 files, zip files that had some information, but I don’t

6 specifically recall if that was on that H data drive or not,

7 Q All right. Well, as part of your investigationinto

8 this, could you tell Your Honor -- tell Her Honor how much

data, in other words size, was in this Macau data that had

10 been sitting on the Las Vegas Sands server?

11 A Okay. Now, I don’t recall specifically, but I

12 believe it was around 50 to 60 gigabytesworth of data. But I

13 don’t recall specifically.

14 Q 50 to 60 gigabytes?

15 A Yeah.

16 Q Okay. And it’s your belief that thosewere entails?

17 A Yes.

18 Q And did you examine any of them?

19 A I did not.

20 Q And is it also fair to say that you don’t know where

21 else that same data set might exist on the company servers

22 that other people might have accessto?

23 A Other than the areasthat I did my investigation

24 over, that would be a fair statement.

25 Q All right. And just so I make sure I understand
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1 your question-- or your statementis the only areasthat you

2 did investigationover were the areasthat Mr. Kostrinsky

3 could have had access?

4 A Mr. Kostrinsky or there might have been a reference

5 that I picked up in one other document that might have caused

6 me to look at a different file share.

7 Q All right. But you didnt look at, for example, you

8 didnt look at any you didnt searchfor the sanedata set

9 or even a subsetof this data set on things that Mr. Leven

10 would have had accessto?

11 A I don’t know how to answer that question, because

12 honestly I do not know what Mr. Leven has accessto.

13 Q Fair enough. And the same would be true for Mr.

14 Adelson; correct?

15 A Correct. I do not know what they have accessto.

16 Q Same would be true for Mr. Raphaelson?

17 A Correct.

18 Q Okay. And Ms. Hylnan?

19 A Correct.

20 Q All right. Thank you. When you were told to find

21 the data -- or the data, where it was on Las Vegas Sands

22 server, theseemails from Mr. Jacobs, how long did it take you

23 to find them when you wanted -- when you wanted to find them,

24 how long did it take you?

25 A A few days.
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1 Q It was&t an arduousprocess1is that fair?

2 A Actually, it -- it could have been. Part of the

3 reasonwhy I was limiting the investigationscopebasedupon

4 what Mr. Kostrinsky had accessto other information that I had

5 was becauseotherwisethere would be a significant nunber of

6 systemsand files that would need to be searched,which would

7 have taken considerablymore time.

8 Q Right. So if you had not limited your searchto

9 just the areaswhere Mr. Kostrinsky could have entered1it

10 would take you more time; is that right?

11 A It would take more time.

12 Q Okay. But since you knew Mr. Kostrinsky had access

13 to theseernails, that was an easyplace to look?

14 A Correct.

15 Q All right. Did you send out any emails, since you

16 were going to be the company’s designee,did you sent out an

17 email to other executivesasking them whether or not they had

18 accessto this information?

19 A I did not.

20 Q And other than talking to some of the IT personnel,

21 you did not interview any of the company’s other executivesto

22 determinewhether or not they had accessto this data?

23 A I did have a conversationwith Gayle Hymen before

24 the deposition, and subsequentto the deposition I have had

25 some conversationswith others.
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1 Q Okay. Well, lets -- 1ets talk about your

2 conversationwith Ms. Hyman. She had accessto the data?

3 A Not directly1no.

4 Q Okay. How did she -- she had it indirectly?

5 A She indicated that she was - you know1 she would be

6 in Mr. Kostrinsky’s office if she was accessinganything.

7 Q All right. Did she indicate that she had accessed

8 it?

9 A She did not, no.

10 Q I’m sorry?

11 A She did not.

12 Q She did not. Did she say she did not, or did she

13 just not indicate?

14 A She did not recall.

15 Q Okay. Do you -- do you know whether or not any hard

16 copies of that data was ever printed off?

17 A Again, other than whats alreadybeen testified to

18 or is in various transcripts, I am not aware of anything.

19 Q All right. You said subsequentto your deposition

20 you have spoken to others?

21 A Ihave.

22 Q And who have you spoken to?

23 A I have talked to Rob Rubenstein.

24 Q Al]. right.

25 A I have talked to Mike Leven.
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1 Q All right. So you spoke to Rob Rubenstein?

2 A Yes.

3 Q And you spoke to Mr. Leven?

4 A Correct.

5 Q All right. And what did Mr. Rubensteintell you?

6 A Mr. Rubensteinindicatedhe does not recall ever

7 having accessedany of the data or information.

8 Q Okay. Did he know where it was at?

9 A He understoodMr. Kostrinsky to have accessto it.

19 Q All right. And did-- and so Mr. Rubensteinhad

11 indicated to you that there was no -- he had no sourceof

12 accessto it?

13 A Correct.

14 Q And then you said you spoke to Mr. Leven?

15 A Correct.

16 Q And Mr. Leven told you he similarly didn’t have any

17 accessto it?

18 A That would be correct.

19 Q And that’s the extent of any additional

20 investigationyou’ve done since your deposition?

21 A For the questionaround who had accessto the

22 emails, yes.

23 Q You were also aware, are you not, that the data was

24 accessedby the O’Melveny & Myer law firm?

25 A That is my understanding.
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1 Q Okay. And when did they accessit?

2 A I Cannot recall that.

3 Q And do you know what they did with it?

4 A Idonot.

5 Q Do you know whether or not they ever produced it to

6 any governmentalagency?

7 A I do not know the answer to that.

8 Q Do you know whether anyone has ever producedthat

9 data to any governmentalagency?

10 A I do not know the answer to that.

11 Q And I take it that despiteyou were the company’s

12 representative1you didn’t do any investigation to determine

13 that?

14 A Correct.

15 MR. BICE: Bear with me one moment, Your Honor.

16 THE COURT: Sure.

17 MR. BICE: I have nothing further at this time., Your

18 Honor.

19 THE COURT: Does anybody have any additional

20 questionsthey would like to inquire of Mr. Singh at this

21 time?

22 MR. OWENS: A brief moment, Your Honor, to confer?

23 THE COURT: Absolutely.

24 MR. OWENS: Nothing, Your Honor. Thank you very

25 much.
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1 THE COURT: Mr. Singh, thank you very much for your

2 time. You may step down. You’re welcome to stay in the

3 courtroom if you want, or go back to work.

4 THE WITNESS: Leave this?

5 THE COURT: Yeah, that’s fine. Leave it there.

6 All right. Would the next item of businessof those

7 items and witness I have identified be the playing of the

8 video depositionof Mr. Kostrinsky?

9 MR. PISANELLI: Very well, Your Honor. And so

10 you --

11 THE COURT: No, I ‘m just asking. That was a

12 question. There was a questionmark at the end.

13 MR. BICE: Yes,

14 MR. PISANELLI: Yes.

15 THE COURT: Okay.

16 Can you go check next door and see if they’re ready

17 for me before I start this?

18 ‘ THE MARSHAL: Yes, Judge.

19 THE COURT: Other than this, are you going to

20 suggestany other witnessesyou want me to hear from? I know

21 Mr. Bice had previouslymentionedMr. Weissman. Are there any

22 others so that I can have other people thinking about the

23 issuesas we are watching the video?

24 MR. BICE: It will dependupon what Mr. Weissmari

25 says, but I don’t think so.
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THE COURTS WITMEESES

Michael Kostrinsky 3 4
(Video Depo Played, 150
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CERTIPICATION

I CERTIFY THAT THE FOREGOING IS A CORRECT TRANSCRIPT FROM THE
AUDIO-VISUAL RECORDING OF THE PROCEEDINGS IN THE ABOVE-
ENTITLED MATTER.

APTXRMATION

I AFFIRM THAT ThIS TRANSCRIPT DOES NOT CONTAIN THE SOCIAL
SECURITY OR TAX IDENTIFICATION NUMBER OF ANY PERSON OR ENTITY.

FlORENCE ROY’?
Las Vegas, Nevada 89146

9/13/1

EHOYT,TSCRIBE DATE
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EIectroncallyFiled
031061201509:23:48AM

I FFCL Q4jü1bL44wI%-

2 CLERKOFTHE COURT

3 DISTRICT COURT

4 CLARK COUNTY,NEVADA

5
STEVEN JACOBS, )

6 ) CaseNo.10A627691

7 PIaintiffs), ) Dept.No. XI
vs )

8 ) Dateof Hearing:02/09-12/2015
LAS VEGAS SANDS CORP.ET AL, ) and03/02-03/2015

9 )
10 Defendants. )

II

12
DECISIONAND ORDER

13
This matterhaving come on for an evidentiaryhearingrelatedto Plaintiff StevenC.

14
Jacobs’ (“Jacobs”) Renewed Motion for NRCP 37 Sanctions for violating this Court’s

September14, 2012 sanctionsorder’ before the HonorableElizabethGonzalezbeginningon

16
February9, 2015andcontinuing,basedupontheavailability of the CourtandCounsel,until its

17
completionon March 3, 2015; Plaintiff StevenJacobs(“Jacobs”)being presentin court and

appearingby and throughhis attorneyof record,JamesJ. Pisanelil, Esq., Todd L. Bice, Esq.

19
DebraL. Spinelli, Esq.,andJordanT. Smith, Esq.,of the law firm PisanelliBice PLLC; Sands

20
China Ltd. (“SCL”) appearingby and through its attorneyof recordJ. StephenPeek,Esq. of

21
Jacobsfiled his motion on February8, 2013. WhenhearingJacobs’motion,theCourt

22 determinedthat “Jacobsha[d] madea primafadeshowingasto a violation of this Court’sorders

23 which warrantsan evidentiaryhearing.” (OrderRegardingP1.’s RenewedMot, for NRC?37
Sanctionson OST, March 27, 2013,p. 2.) TheCourt found, “SandsChinaviolatedthis Court’s

24 September14, 2012Orderby redactingpersonaldatafrom its January4, 2013 document

2
productionbasedupontheMPDPA.. . .“ (Id.) Accordingly, the Court determinedthatan
evidentiaryhearingwasappropriate.However,beforethatevidentiaryhearingcouldbe held,

26 SandsChinasoughtextraordinaryreliefbeforetheNevadaSupremeCourt, contendingthat it
could not besanctionedfor what it claimedwascomplyingwith a foreign law. After theNevada

0 .2j-.27 SupremeCourtdeniedtherequestedpetitionfor extraordinaryreliefon August7, 2014,Las
VegasSandsv. EighthJudicialDistrict Court, 130Nev. Adv. Op. 61, 331 P.3d876, 877(2014),

c . theevidentiaryhearingwasscheduledfor February9, 2015. Thehearinglastedlongerthan

__

i anticipatedandconcludedon the sixth daywith argumenton March3, 2015.
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I the law firm Holland & Hart LLP and Randall Jones,Esq.,Mark M. Jones,Esq., and Ian P.

2 McGinn, Esq.of the law firm Kemp, Jones& Coulthard,LLP; DefendantsLas VegasSands

3 Corp. (“LVSC”) appearingby and through its attorneyof recordJ. StephenPeek,Esq. of the

4 law firm Holland & Hart LLP; and DefendantSheldon0. Adelson (“Adelson”) appearingby

5 and through his attorneyof record, Steve Morris, Esq. and Rosa Solis Rainey, Esq. of the

6 Morris Law Group; the Court having readand consideredthe pleadingsfiled by the parties;

7 reviewed transcriptsof prior hearings;having reviewed the evidenceadmitted during the

8 evidcntIaryhearing;and havingheardandcarefully consideredthe testimonyof the witnesses

9 called to testify; the Court having consideredthe oral andwrItten argumentsof counsel,and

10 with the intentof decidingthe limited issuesbeforethe Court relatedto appropriatesanctions,

II if any, pursuantto NRC? 37, relatedto SCL’s decisionto producedocumentswith MOPA

12 redactionsin violation of this Court’s prior sanctionsorde?makesthe following findings of

13 fact andconclusionsof Jaw:

14 I.
PROCEDURALPOSTURE

15

16 On August26, 2011,theNevadaSupremeCourt issueda stayof certainproceedingsin

17 this matterpendingthe conductof an evidentiaryhearingand decisionon jurisdictional issues

18 relatedto SCL. The Court grantedJacobsrequestto conductjurisdictional discoveryprior to

19 the evidentiaryhearing. The ordergrantingthejurisdictional discoverywasultimatelyentered

20 on March 8, 2012. Due to numerousdiscoverydisputesand stays3relating to petitions for

21 extraordinaryrelief, to date,the Court hasbeenunableto conductthe evidentiaryhearingon

22 jurisdiction.

23.

_________________________

24 2 The Court incorporatescertainfindingsandconclusionsmadefollowing the September
25 2012hearingrelevantto the issuesraisedin this secondsanctionshearing.

26 Thepartieshavenot agreedthatthe staysissuedactasa tolling or extensionof the period
underNRCPRule 41e. As such,theCourthasinformedthepartiesthat, immediatelyuponthe

27 conclusionof thejurisdictionhearing,scheduledto commenceon April 20, 2015, it plansto set
28 the trial of this matterprior to theearliestexpirationof theperiodunderNRC?Rule41e,

October19,2015.
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On February8 2013, Plaintiff filed a RenewedMotion for NRCP 37 Sanctionson

2 Order ShorteningTime (“Renewed Motion”) assertingthat SCL had violated the Court’s

December 18, 2012 Order and its September14, 2012 Sanctions Order by producing

documentswith MDPA redactions. In its February25, 2013 Oppositionto that motion, SCL

erroneouslyclaimedthat the Courthadexpresslypermittedit to redactpersonaldatato comply
6 with the MOPA and identified the stepsthat had been taken to mitigate the effects of the

personal data redactions. SCL explained that LVSC had located 2100 duplicatesof the
8

redacteddocumentsin the U.S. and had producedthem in unredactedform. In addition, the
9

Macaneselawyerswho did the redactionscreateda redactionlog that identified the entity that
10

11
employedthe individualswhosepersonaldatawasredacted.

12
At a hearingheld on February28, 2013 (and in an Orderenteredon March 27, 2013),

13
the Court foundthat SCL hadviolatedits September14, 2012orderby redactingpersonaldata

14
from its January4, 2013 productionbasedon the MDPA, and it set a date for a hearingto

15 “determine the degreeof willfhlness related to those redactionsand the prejudice, if any,

16 sufferedby Jacobs.” (3/27/13 Orderat 2:14-18). The Court also orderedSCL to searchand

17 producethe documentsof all 20 custodiansrelevantto jurisdictional discoveryby April 12,

18 2013. The Orderprovidedthat the Defendants“are precludedfrom redactingor withholding

19 documentsbaseduponthe MPDPA.” (Id. at 3:2-3).

20 On April 8, 2013, Defendantsfiled a Writ of Prohibition or Mandamusregardingthe

21 Court’s March 27, 2013 Orderwith the NevadaSupremeCourt. While that writ waspending,

22 the Court stayedits March 27 Order to the extentthat it requiredthe additionalproductionof
23 documentsfrom Macau.
24 After briefing and oral argument,the SupremeCourt deniedthe Petitionon August 7,
25

2014. The Court concludedthat its interventionwould be prematurebeforethis Court decided
26

if, or the extentto which, sanctionswerewarranted. However,the Courtoutlineda numberof
27

factorsthis Courtmustconsiderin deciding“what sanctions,if any, areappropriate”in light of
28

SCL’s redactionof personalinformation from documentsit producedout of Macauin January
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2013. (August7 Orderat 10). Thosefactorsinclude: “(1) ‘the importanceto the investigation

2 or litigation of the documentsor otherinformationrequested’;(2) ‘the degreeof specificity of

the request’;(3) ‘whetherthe informationoriginatedin the United States’;(4) ‘the availability

of alternativemeansof securingthe information’; and(5) ‘the extentto which noncompliance

with the requestwould undermineimportant interestsof the United Statesor compliancewith
6 the requestwould undermine importance interests of the state where the information is

located.’” Id. at 7-8.
8

II.
9 FINDINGS OF FACT

10 1. SCL is a publicly held CaymanIsland corporation,which is listed on the HonI
II

Kong Stock Exchange. SCL’s initial public offering was in November.2009. LVSC own
12

13
approximately70%of SCL’s stock. (3d Am. Compi.¶ 3).

14 2. SCL’s indirect subsidiary, Venetian Macau Ltd. (“VML”), owns a gamin

15 subconcessionin Macauandownsandoperatesa numberof resortandcasinopropertiesthere.

16 3. Jacobswas SCL’s CEO until he was terminatedon or aboutJuly 23, 2010. Ot
17

October20,2010,Plaintiff filed this suit againstSCL andLVSC.
18

19 4. SCL moved to dismissthe complaint for (amongother things) lack of persona

20 jurisdiction.

21 5. After this Court deniedSCL’s motion to dismiss,SCL soughtan extraordinar

22
writ in the NevadaSupremeCourt. The NevadaSupremeCourt issuedan Order Grantin

23
Petition for Mandamuson August26, 2011. That Orderdirectedthis Court to ‘revisit the issu

24

25 of personaljurisdiction” over SCL “by holding an evidentiary hearing and issuing finding:

26 regardinggeneraljurisdiction.” The Order further directed this Court to “stay the under1yin

27 action,exceptfor mattersrelatingto a determinationof personaljurisdiction” until that taskwa
28

completed.Id.
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6. Prior to litigation, in approximatelyAugust 2010, certain electronically store

2 information including a ghostimageof harddrivesof computersusedby SteveJacobsin Maca’

3
and copies of his outlook emails were transferredby way of electronic storagedevices(tlu

4
“transferreddata”)4to Michael Kostrinsky,Esq.,DeputyGeneralCounselof LVSC.

6 7. Kostrinsky requestedthis information in anticipationof litigation with Jacobs

7 after learningof receiptof a letterby thengeneralcounselfor LVSC from Don Campbell.

8 8. This transferreddatawasplacedon a serverat LVSC and was initially reviewer

by Kostrinsky.

10
9. The attorneysfor SCL at the GlaserWeil firm wereawareof the existenceof th

11

12
transferreddataon Kostriusky’scomputerfrom shortly aftertheir retentionin November2010.

13 10. The transferreddata was reviewed in Kostrinsky’s office by attorneys fron

14 Holland & Hait

15 11. On April 22, 2011, in housecounselfor SCL, Anne Salt, participatedin the
16

Rule 16 conferenceby videoconferenceand respondedto inquiry by the Court related to
17

electronicallystoredinformationandconfirmedpreservationof thedata.3
18

19

20 Someof theoriginal deviceson which this electronicallystoredinformationwas
transportedare in the Court’sevidencevault. Exhibit 217.

Theorderschedulingthe Rule 16 conferenceprovidedin pertinentpart:

23 C. Thepurposeof this conferenceis to expeditesettlementor otherappropriatedisposition
of thecase. Counseilpartiesin properpersonmustbepreparedto discussthe following:

24 (1) statusof 16.1 settlementdiscussionsanda reviewof possiblecourtassistance;
(2) alternativedisputeresolutionappropriateto this case;

25 (3) simplificationof issues;
26 (4) the natureandtiming of all discovery;

(5) anestimateof the volumeof documentsand/orelectronicinformationlikely to be
27 the subjectof discoveryin the casefrom partiesandnonpartiesandwhetherthereare

28 technologicalmeans,includingbut not limited to productionofelectronicimagesrather
thanpaperdocumentsandanyassociatedprotocol,thatmayrenderdocumentdiscovery
moremanageableat anacceptablecost;
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12. At no time during the Rule 16 conferencedid Ms. Salt or anyoneon behalfo

2 SCL advisethe Court of the potential impactof the MacauPersonalData PrivacyAct (MDPA

3
-

upondiscoveryin this litigation.
4

13. Following the Rule 16 conferencewith the Court, the parties filed a Joint Statu

6 Reporton April 22, 2011, in which they agreedthat the initial disclosureof documentspursuan

7 to NRCP 16.1 would be madeby SCL and LVSC prior to July 1, 2011. The MDPA is no

8 mentionedin theJoint StatusReportaspotentiallyaffectingdiscoveryin this litigation.
9

14. Following the Rule 16 conference,no productionor other identification of th
I0

11 information from the transferreddatawasmade.6

12 15. Beginning on May 13, 2011, representativesof VML had a number o:

13 communicationsand meetingswith the Macau’s Office of PersonalData Protection(“OPDP”

14
regardingthe collection, review, and transferof documentsin Macau to respondto discover

15

16
requestsin this caseandsubpoenasissuedby U.S. governmentauthorities.(SCL Ex. 346).

16. Beginningwith the motion filed May 17, 2011,SCL and LVSC raisedthe MDP/

IS asa potential impedimentto productionof certaindocuments.

19

20

21

22

23 (6) identif’ anyandall documentretention/destructionpolicies includingelectronic
data;

24 (7) whethertheappointmentofa specialmasteror receiveris necessaryand/ormay

25
aid in thepromptdispositionof this action;
(8) any specialcasemanagementproceduresappropriateto this case;

26 (9) trial setting;and
(10) othermattersasmay aid in thepromptdispositionof this action.

27

28
6 Despitethe tesimonyof JasonRay, it is unclearwhetherthesearchtermswereeverrun
for thecustodiansfor which electronicallystoredinformationexistson the transferreddataand
what, if any,productionwasmadefrom thetransferreddata.
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1 17. Sometimeafter Jacobscommencedthis action in October2010,the United State

2 Securities and Exchange Commission, issued at least one subpoena to LVSC seekinl
3

information,someofwhich waslocatedin Macau.
4

18. LV SC’s generalcounsel,Ira Raphacison,emphasizedthe seriousnessin whici

6 LVSC and SCL took their obligationsrelativeto the United Statesgovernment’srequirements

7 In response,the LVSC Board of Directors voted to vest the “full power of the Board” witi

8 LVSC’s audit committee. That committeewas then empoweredto engagethe O’Melveny an
9

Myers law firm (“O’Melveny”) aslegal counselto addressthe United States’requests.
l0

19. Raphaelsonrecalled conferring with David Fleming, SCL’s General Counsel

12 Raphaelsonclaims that he wantedto ensurethat “maximum access”was given to informatioi

13 that SCL possessed.

14
20. As part of Raphaelson’s“maximum access”discussion,O’Melveny lawyersfron

15
the United Stateswere sent to Macau and given accessto SCL’s files and serversto conduc

16

17 searchesfor information. Raphaelsontestifiedthat “a numberof consents”wereobtainedunde

18 the MDPA so that Q’Melveny would have accessto documentsand be able to intervie

19 executivesin Macau. Raphaelsoaindicated that the companywas even willing to provid

20
separateindependentlegal counselfor any Macau personnelif they so desired. Raphaelsoi

21

22
could not recall thenumberof consentsobtained.

23 21. Oneof thoseMacauexecutivesinterviewedby O’Melveny wasBen Toh, SCL’

24 Chief Financial Officer and a memberof SCL’s Board of Directors. Toh recalledthat he wa

25 interviewedby the O’Melveny lawyerssometimein 2011. During that interview, he wasshow
26

documents. While he could not recall all of the specifics, he did believe that some of th
27

28
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I documentswere emailsthat originatedin Macauand what he was shownwas in an unredacte

2 form
3

22. U.S. lawyers were allowed to review unredacteddocumentsin Macau, but th
4

recordis incompleteasto what thosedocumentswere andwhetherany of thosedocumentswerr

6 broughtback to the United States, Raphaelsonacknowledgedthat O’Melveny madeat leasttw

7 presentationsconcerningits review where membersof the NevadaGaming Control Board

gamingregulatorybodiesfrom Pennsylvaniaand Singapore,and at least one U.S. federal lay
9

enforcementofficial were present. Raphaelsonassertedprivilege as to the nature of thos
10

presentations,exceptto affirmatively assertthat no documentsfrom Macauor any summarin

12 weredisclosed.1

13 23. In December2011, Plaintiff served Requestsfor Production of Document

14
(1’RFPs”) to SCL and LVSC basedon the categoriesof documentsthe Court hadpermittedhirr

‘5

16
to discoverduringjurisdictionaldiscovery.

24. SCL and LVSC servedtheir respectiveresponsesand objectionsto the RFPsor

18 January23 andJanuary30, 2012. (SCLExs.302 and 307).

19 25. On March 22, 2012, this Court entereda StipulatedConfidentiality Agreemen
20

and Protective Order that, among other things, specifically allowed thç parties to redac
21

22
informationto comply with foreigndataprotectionlaws, includingthe MDPA.

23 26. At a hearingon June9, 2012, counselfor SCL’ representedto the Court that th

24 documentssubjectto productionwere in Macau;were not allowed to leaveMacau;and, had ti

25 be reviewedby counselfor SCL in Macauprior to requestingtheOPDPfor permissionto releas
26

thosedocumentsfor discoverypurposesin the United States.
27

28
1 TheCourtanticipatesfurtherbriefing on this issue.
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I 27. At the time of the representationmadeon June9, 2012, the transferreddatahai

2 already been copied; the copy removed from Macau; and reviewed in Las Vegas b:
3

representativesof LVSC.
4

28. In contrastto what SCL and LVSC haverepeatedlytoLd this Court in the past,th

6 evidencepresentedat this hearingdemonstratesthat U.S. lawyers were given accessto SCL’

7 Macaudataandwereallowedto reviewit anduseit for their purposes.

8
29. The transferreddata was stored on a LVSC shareddrive totaling 50 — 60

gigabytesof information. -

10
30. Pnor to July 2011, LVSC had full and completeaccessto documentsin the

It
possessionof SCL in Macauthrougha network-to-networkconnection.

12
31. Beginning In approximatelyJuly 2011, LVSC accessto SCL data changed

13
becauseof corporatedecision-making.

15
32. Prior to the accesschange,significant amountsof data from Macaurelatedto

16 Jacobswas transportedto the United Statesand reviewedby in housecounselfor LVSC and

17 outsidecounsel,andplacedon shareddrivesat LVSC.

18 33. On June27, 2012, in a written statusreport, LVSC and SCL advisedthe Court

19 that LVSC was in possessionof over 100,000 emails and other electronically stored

20 informationthathadbeentransferred“in error”.

21 34. In the June 27, 2012 status report, LVSC admits that it did not disclose th

22 existenceof the transferreddata becauseit wanted to review the Jacobselectronicallystore

23
information.

24

25
35. On September14, 2012, this Court entereda Decision and Order (“Septembe

26 2012 Order”) following an evidentiaryhearing,stemmingfrom a lack of candorto this Courtb

27 SCL and LVSC asto the locationof, and their accessto, discoverableinformation,claiming tha

28 theMDPA excusedtheir compliancewith discovery.
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1 36. Baseduponthe evidenceadduced,this Court found in the September2012Orde

2 that LVSC andSCL’s “lack of disclosureappearsto the Court to be an attemptto stall discovery
3

and in particular,the jurisdictional discovery in theseproceedings.. . . Given the numbero
4

occasionsthe MPDPA and the productionof electronically stored information by Defendant

6 wasdiscussedtherecanbeno otherconclusionthat that theconductwasrepetitiveandabusive.

7 The Court found “willful and intentionalconductwith an intent to prevent”Jacobsandthe Cow

8 from accessing,andruling upon,discoverableinformationin thejurisdictionalproceedings.(Id.
9

37. As an ameliorativesanction,this Court orderedthat “[flor jurisdictional discover:
10

andtheevidentiaryhearingrelatedto jurisdiction,LVSC and SCL will be precludedfrom raisini

12 the MDPA as an objection or as a defenseto admission,disclosureor production of an:

documents.”8They were further sanctioned$25,000and required to cover Jacobs’reasonabli

14
attorneys’fees. LVSC and SCL “did not challenge”this Court’s September2012 Order— whici

precludedtheir useof the MDPA in jurisdictionaldiscovery— with theNevadaSupremeCourtY

17 38. SCL has continuedto identify the MDPA as a basisfor not complying with it

18 discovery obligations and has redactedall so-calledpersonaldata — the namesand persona

19 identifiersincludingemailaddresses on all documentsproducedfrom Macau.
20 -

39. Raphaelsoncould not recall the substanceof the-input he provided to FleminI
21 -

22
concerningcompliancewith the September2012Order.

23 40. In October 2012, SCL retained new counsel. SCL’s new counsel informe

24 Plaintiffs counsel that they intended to travel to Macau and requesteda meet-and-confe

25

26 a In the September2012Order,theCourt recognizedthatthis restrictiondid not prevent

27 the Defendantsfrom raisinganyotherappropriateobjectionor privilege

2$ LaS VegasSandsv. EighthJua’ Disi. Ct., 130 Nev. Adv. Op. 61,331P.3d876, 878
(2014).
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1 regarding“the custodiansfor whom information shouldbe reviewedand the searchtermsto b

2 usedto identif’ potentially responsivejurisdictional information from thosecustodians;” (SCI

3
Ex. 99).

4
41. Fleming testified that he obtained input from not only Raphaelson,but a1s

6 attorneysRobert Rubenstein,Randall Jones,Mark’° Jones,Mike Lackey, Wyn Hughes.am

7 RicardoSilva in determininghis courseof action. (Day 1, pp. 152-56.) Baseduponthe input h

8 received,Fleming claims that he made the decision not to comply with the September201:
9

Orderandthat thedecisionis onethusbasedin ‘good faith”.
I0

42. Mr. Fleming personally met with the OPDP about a dozen times before th

12 Court’s September14, 2012Order. (2/9/15 HearingTr. at 169:12). He testifiedthathe obtaine

13 advicefrom Macaneselawyersandapproachedthe OPDP“to seehow we could overcomewha

14
perceivedto be a potentialproblemin deliveringdocumentswhich hadpersonaldata.” (Id. a

15

16
140:5-25). The OPDPtook the position that “under no circumstancescould dataof a persona

I 7 nature be transmittedto Las Vegas in accordancewith any requirementimposed on SCL’

18 without eithertheconsentof the datasubjector OPDP’sapproval. (2/9/15 HearingTr. at 141:1

19 18).

20
43. VML madeseveralattemptsto secureOPDP’sapproval,arguingthat (as the dau

21

22
controller) it had a legitimate reason for processingpersonaldata to search for responsiv

23 documentsand for transferringthat dataoutsideof Macau. It also suggestedthat, insofaras tbi

24 caseis concerned,the interestsof the datasubjectscouldbe protectedthrougha protectiveorder

25 In letters issued in October2011 and again in August 8, 2012, the OPDP rejected VML’
26

arguments. It notedthat the litigation wasnot pendingin Macau,that VML was not a party t
27

28

‘° It appearsthetranscriptinadvertentlystates“Mike.”
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1 the litigation, and that VML had no legal obligationto respond. Underthosecircumstances,th

2 OPDPtook the positionin its August8, 2012 letter thatVML did not have“the legitimacy” evei

3
to processthe data,let aloneto transferit. (SCL Ex. 333 at 13, 15). The OPDPalsorejectedth

4

argumentthat sufficient protectionexistedin the U.S. to allow the transfer. SeeId. at 14-15, 19

6 20. And while the OPOPsuggestedthat data could be transferredwith consentof the dati

7 subject,it warnedthat the consenthad to be “freely” given, “specific” and “informed” and that

8 particularly in the employmentrelationship,it was importantto ensurethat the datasubjectwa:
9

not “influenced by his or heremployer”and wasable to freely makea choiceto consentor not
10

12 44. After Defendantsinformed this Court of the 2010 transferof Jacobs’datafron

13 Macauto LVSC in Las Vegas,Mr. Fleminghadseriesof conversationswith the OPDPabouttb

14 . .

situation, He describedthe OPDP as being “furious” about the transferand noted the publi
15

16
statementsMacau’s secretary of finance made at about that time stating that under n

17 circumstancesshould therebe any breachof Macau law with respectto dataprivacy issuesan

18 that Macauhad a “zero tolerance”policy with respectto suchbreaches. (IcL at 143:14-144:2

19 2/10115 Hearing Tr. at 231:14-21). The OPDP opened up an investigation of VML an

20
ultimately fined it for allowing Jacobs’electronicallystoredinformation to be transferredto La

21

‘2
Vegas. (2/10/15Tr. at 228:13-229:22).

23 45. After a further discussionwith the OPDP in or about October2012, which wa

24 attendedby U.S. counsel for SCL, and a letter submitted in November2012, the OPD

25 eventuallysteppedback from theposition it hadtakenin August2012 thatprecludedVML fren
26

even searchingdocumentsthat containedpersonaldata. The OPDP agreed to allow sucl
27

28
searchesto takeplace,so long as Macaneselawyersreviewedthe documentsthatwere identitie(
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1 as responsive.The OPDP rejected the suggestionthat Hong Kong lawyers could do so am

2 reiteratedits position that any transferof personaldatawould haveto be with its consentor th

3
consentof the data subject. (See 2/9/2015 Hearing. Tr. at 135:13.22). In fact, Mr. Flemini

4
testified that beginningat the endof November2012 the deputydirectorof the OPDP“advise

6 us monthly that we were not to transmit data out of Macau unlesswe had the data subject’

7 consent.” (2/9115HearingTr. at 141:1.18).

46. After the September2012Order,MacausOPDPinformed SCL that its requestti
9

transferdataconcerningthis litigation wasincompleteandwas baseduponthe wrongprovision
10

of the MDPA. (Ex. 102; Day 2, pp. 176-78,) OPDPinformed SCL that its requestto transfe

12 couldnot beconsideredabsentcorrectionsandadditionalinformationbeingprovided. (kL)

13 47. Fleming concedesthat he knew that OPDP consideredSCL’s requeststo b

14
incomplete. Yet, no actionwastakento remedythe deficienciesthat OPDPnoted.(Id.) F1emin

15

16
claimedthat therewas insufficient time in light of the deadlinessetby this Court. Even thou

17 SCL wasstill producingdocumentsas late asJanuary2015 in redactedform, Flemingconcede

18 SCL hadtakenno actionto addressthe inadequaciesthat OPDPhadnotedin 2012.

19 48. The OPDP also informed SCL that it could pursue available remediesin th

20
Macaucourtsconcerningits desireto transferdata. (Ex. 102.) Fleming acknowledgedthat h

21

22
knew of availableavenuesbut he took no action in that regard. This is despitethe fact that on

23 of the meansin which the MDPA expresslyauthorizesa transferof dataHfor compliancewith

24 legal obligation “or for the.. . exerciseof defence[sic] of legalclaims.” (Ex. 341.)

25 49. SCL concedesthat it did not seekconsentsfrom any of its Macau personnel
26

Fleming’s only explanationwas to claim that it would be too cumbersometo do so. In pno
27

28 argumentsto this Court, SCL has insisted it could face potential liability if it even sough
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I consentsbecauseit could beaccusedof havingput pressureon personnelin order to obtain thi

2 consent.

3
50. Raphaelson’srevelationthat ‘a numberof consents”were obtainedwhen LVS(

4
and SCL wantedaccessto informationto addressthe United States’investigationcontradictsth

6 rationaleSCL has given for its inaction here. As Toh evenacknowledged,he believedthat h

7 had granted consent for LVSC to accesshis personal data pursuant to his employmen

8 arrangement. Even though Tob and other SCL executiveswere the custodiansthat SCL ha
9

beenorderedto searchfor jurisdictionaldiscovery,not a singlesuchconsentwassought.
10

11 51. The fact that consentswere laterobtainedfrom four Nevadaresidents Adelson

12 Goldstein,Leven and Kay — nearly two yearsafter the orderedproduction is not evidenceo

good faith. Thesefour executivesare United Statesresidents. Their ernails are located ii

14
Nevada and not even subject to the MDPA, a fact that SCL and LVSC have conceded.

15

16
Obtaining consentsfrom United Statesresidentswhile knowingly not seekingconsentsfron

17 Macaupersonnel— severalof whom wereactualcustodians— is fartherevidenceasto SCL’s lad

18 of goodfaith relativeto this Cow-t’s ordersand its discoveryobligations.

52. Fleming concedesthat be receivedthe September2012 Order, and understoo
20

that it prohibitedSCL from using the MDPA as a basisfor not producingdocuments.He als
21

22
understoodthat the September2012 OrderprecludedSCL from usingthe MDPA as a basisfo

23 redactingdocumentsin this litigation. Fleming acknowledgedthat the order was sufficient1

24 “clear” to him asto what it precluded.(Dayl, pp. 147-48,150-51;Day 2, p. 179.)

25 53. The SCL Board of Directorswas neverprovideda copy of the September201
26

Order. (Day 3, pp. 89-93.) Nor wasthe SCL Board providedcopiesof this Court’s subsequen
27

28
orderrequiringproductionof jurisdictional documents. (Day 3, p. 90.) Accordingto Fleming
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I he did not involve the Board in making a decisionasto complyingwith this Court’s Septembe

2 2012 Order. Fleming claims that neither the Board nor even the CEO was askedto make
3 I

decisionon what asnow beingrecastasa seriousproblemfor SCL)
4

54. The Board held no meetingsconcerningthe consequencesof noncompliance

6 (Day 1, pp. 157-58.) Nor did the SCL Board vote or authorizeredactionsthat were in knowin;

7 violation of this Court’s September2012 Order. (Id. at pp: 166-167.) Furtherunderscoringit

8
attitudeconcerningthis Court’s Order,thereis no indicationthat SCL disclosedto any regulato

9
authoritiesits consciousdecisionto violate an orderof a UnitedStatescourt. (Day 3, p. 94.)to

55. Although Fleming noted that the MDPA containedpotential criminal sanctions

12 no evidencewaspresentedthat the MDPA hadeverbeenenforcedin sucha fashionor that therc

13 wasany risk of suchsanctionswhencomplyingwith the ordersof a U.S. court. SCL presentec
14 . .

no actualevidencethat its Boardmembersor officersfearedanypotentialreprisalsby comply1n
15

with this Court’s orders.
16

56. Fleming acknowledgedthat SCL had in fact violated the MDPA on at least twc

18 prior occasions. One of them involved the large data transferthat SCL and LVSC undertool

which wasconcealedfrom this Court andhad occurredevenbeforeJacobshad commencedthi
20

litigation. Therewereno outstandingcourt orderscompellingthe transferof that data. Yet, fo
21

22
that wholesaletransfer,SCL paid a nominal tine, which wasroughly equivalentof $2,500U.S

23 dollars. (Day 2, p. 229.) For the other separateviolation, SCL was fined the samenomina

24 amountof roughly $2,500U.S. dollars. (Id)

25

26

27

28 Until onebusinessdayprior to thehearing,SCL maintainedthat the identity of the
personsinvolved in the decisionmakingto violate this Court’s September2012Orderwas
privileged. On February6, 2015,SC!.. statedthat the decisionwasmadeby Fleming.
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57. There are apparentlyno restrictions upon taking documentsor electronicall:

2 stored information that contain personaldata out of Macau as a matter of routine business
3

WhenSCL’s executivestravel, theyarenot requiredto surrenderthat informationat thebordero
4

Macau, nor do they. According to Fleming, the OPDPhas supposedlygiven authorization

6 althoughno suchwriting or any form of documentationwasactuallypresented— for datato h

7 carriedout of Macauin the ordinary courseof business. As Fleming conceded,SCL could no

run its businesswithoutdoingso.
9

10
58. SCL’s attitudetowardscompliancewith this Court’s September2012Orderstand

in sharpcontrastwith how it claims to have cooperatedwith “maximum access” relative t’

12 United Statesgovernmentinvestigations.

13 59. The prejudicethat SCL hasinflicted with its noncompliancehasbeenexacerbate’

14 - . . ,

by SCL’s attemptsto benefitfrom its own noncompliancewith theCourt’s ameliorativesanction,
IS V

16
60. Despitethe entiy of this Court’sSeptember2012Order,SCL continuedto cite th

17 MDPA asa basisfor its non-reviewandnon-productionof documents.This necessitatedJacob

18 filing his initial Motion for NRC?37 SanctionsonNovember21, 2012.

19 V

61, On December4, 2012, SCL filed a motion for a protectiveorder. That motio.
20

explainedthat SCL hadjust receivedpermissionfrom the OPDPto review documentsin Maca
21

22
andthat SCL would be producingdocumentsafter theyhadbeenreviewedandpersonaldataha

23 beenredactedby Macaneselawyers. SCL askedthe court to allow it to limit its searcht

24 documentsfor which Jacobswas the custodian,on the ground (among others) that Plaintit

25 alreadyhadwhateverdocumentshe neededto makehis jurisdictionalcaseand that fundainenta
26 -

principles of fairness and proportionality required the court to limit SCL’s productior
27

28 obligations. (SCL Motion for ProtectiveOrderat 22-23).
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62. The Court held a hearingon December18, 2012 and orderedSCL to produceal

2 jurisdictional documentsno later thanJanuary4, 2013. (Court Minutes, Dec. 18, 2012; Order

3
Jan. 16, 2013 (“SandsChinashall produceall infonnationin its possession,custody,or contro

4
that is relevantto jurisdictional discovery, inc’uding electronicallystored information (‘ESJ’)

6 within two weeksof thehearing,on or beforeJanuary4, 2013”).)

7 63. At the samehearing,the Court deniedSCL’s motion for a protectiveorder an

8 denied Plaintiff’s motion for sanctionswithout prejudice. In ruling on Plaintiffs Rule 3
9

10
motion, the Court noted that it had never enteredan order requiring SCL to producespecifi

documentsand thus any motion for sanctionswas premature. (12/18/12HearingTr. at 28:18

12 19). The Court thenorderedSCL to produceall documentsrelevantto jurisdictional discover

13 by January4,2013. (Id. at 24:12-15).

14
64. At the December18. 2012, hearing,counselfor SCL explainedthe constraint

15

16
imposedby theMDPA on transfersof personaldataout of Macau:

17 Mr. RandallJones: The issueis whetheror not. . . our client is allowed to takecertali
informationout of the country. And so I just want to makesurethat’s clearon therecord

18 ... We will continueto do our bestto try to comply with the Court’s ordersas bestwi
can. .. . I hopethe Courtdoesappreciatethis is a complicatedsituation,and... we’ri

19 trying to makesurethatwe — the lawyersandourclient complywith your discovery.

20
TheCourt: I understand.

21
Mr. Peek: Yeah. We need to have redactionsas part of that, as well, as that’s—

22 understood—
23

TheCourt: I didn’t sayyou couldn’t haveredactions.
24

25
Mr. Peek: That’swhat I thought.

26 TheCourt: I didn’t sayyou couldn’t haveprivilege logs. I didn’t say any of that Mr
Peek.

27

28 (12/18/12HearingTr.at 26:17-27:14).
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65. After the Court denied the Motion for Protective Order, SCL contactedFT

2 Consulting(“FTP’) to handlethetechnicalwork in Macau,(2/10/15HearingTr. at 15:9-12),FT

3
set up a technology-processingcenterat the Venetian Macau and built a dedicatedservert

4

collect, process,and searchdata. (Id. at 17:3-8, 17:15, 71:16-19). Once potentially relevan

6 documentswere identified using searchterms, approximatelytwo dozen Macanesecontrac

7 lawyersreviewedthedocumentsfor relevanceand thenredactedall personalinformation befon

8 the redacted documentswere transferred to the United States for further processingam
9

production. (id. 103:6-17). The Macaneselawyers were the only oneswho were allowed t
10

view the documentsin their unredactedform. Neither FTI nor any of SCL’s counsel in thi

12 actionreviewedthosedocumentsin unredactedform.

13 66. Despite the fact that Jacobs’discoveryrequestshad been pending since 2011

14
Fleming concedesthat he did not evenengagelawyers in Macau— who he understoodwouli

15

16
have to conduct the document review — until after the Decethber 18 hearing. (Day 2

pp. 239-40.)

18 67. Fli’s projectmanagerfor this undertakingwasJasonRay. Ray testifiedthat FT

19 was “engaged to collect and facilitate in the collection of electronic data for a set list o
20

custodians,to processthat data for culling and searchanalysis,to selectdocumentsthat wan
21

22
potentially relevantfor humanreview, and to supportthe humanreviewandultimateproductio

23 of thosedocumentsfrom Macau.” (Day 2, pp. 14-15,24.)

24 68, The documentreview was done in the Venetian Macau where F1’l set up it

25 technology-processingcenter. FTI gathereddata that was collected by Venetian Macau I’]
26

personneland did someadditionaldatacollectionsfrom servers,individual computers,laptops
27

28

Pagc 18of41

PA2506



I and desk tops of only approximately6-9 custodians. All of the data was then processedanc

2 loadedinto FTI’s casereviewtool called“RingtaiL’ (Day 2, pp. 20, 73-74,77.)
3

69. FTI was informed by one of SCLs attorneys— Krishna Portnerof the law firir
4

Mayer Brown — that FTI wasgiven “explicit authorization”to seethemetadataof thedocument

6 for purposeof searchingand review management.Purportedly,this approvalwas given by th

7 OPDP. FTI did not communicatewith OPDPor seeany written authorization. (Day 2, pp. 21.

22, 68-69.)
9

70. As a result, ETI could view some personaldata that is containedwithin th
10

metadataeven though FTI could not look at documents,Metadatacan contain personaldati

12 includingemail addresses,namesof senders,namesof recipients,and the nameof folders when

‘3 datais stored.(Day 2, pp. 22, 62-64.)

14
71. Ray testified that searchesin the Ringtail programare run basedupon “searci

‘5

6
temi families,” which are groupsof individual criteria that are then applied to a data set o

documents. Each criterion can have associatedwith it a Boolean search of any level o

18 complexity. In otherwords,searchterm families arebuilt with Booleansearchterms. Then,th

19 Booleansearchterm families are run againstthe index of data,which producesa searchresulto
20

relationshipsthat are in the database,and reportable,i.e. this documentcontainsone or mon
21

22
criteria from the Booleansearchterm family. (Day 2, pp. 20, 80-82.)

23 72. Attorneys from Mayer Brown provided FTI with the Booleansearchtermsto b

24 run againstthe index. FTI, asan electronicallystoredinformationvendor,is not familiar enougi

25 with the caseto createits own searchterms for responsivedocuments. There is an iterativ
26

processreportingwith counselon the resultsof thosesearchesand the searchtermschangeove
27

28
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I time baseduponthe resultsof the search. Searchescanbe modifiedto be moreor lessexpansivl

2 to generatemoreor lessresponsivedocuments.(Day 2, pp. 20, 81-83,86.)12

73, Most often, the Booleanseaichtermsconsistof the namesof individuals. (Day 2

pp. 82, 89-90, 94, 280.) The significanceof this point cannotbe understatedheresince SCI

6 later redactedall of the namesfrom the responsivedocumentsprior to producIngthemto Jacobs.

7 74. While SCL initially claimed that Jacobshad not provided any input on th

8 appropriatesearchterms, the evidenceat the hearing demonstratedotherwise, including tha
9

Jacobshadprovidedadditionalsearchterms,someof which SCL incorporatedandotherswhici
l0

werenot included. (Ex. 215.)

12 75. The search terms were run in December2012 and identified approximatel

13 70,000responsivedocumentsfor review. (Day 2, p. 93.)

14
76. The review of the documentswas conductedin a secondconferenceroom at thl

15

16
VenetianMacau becauseFTI employeesand SCL’s counselin this casewere purportedlyno

17 permittedto seeanyof the documentsthatwerebeingreviewedor handled.(Day 2, pp. 20, 112

18 113.)

19 77. SCL’s review for relevancy and responsivenesswas conducted by Macat
20

attorneysand “Macau citizens.” As Ray explained, becauseSCL had not sought to bin
21

reviewersuntil a week beforeChristmas,SCL could not find a sufficient numberof “competen

23 Macau lawyers” to conductthe review. (Day 2, pp. 98-103, 106, 143-44, 238.) Thus, non

24

__________________________

25 12 j assistedSCL with two productionsfrom Macau.The secondproductionwas
26 completedin March/April of 2013.The secondsearchwasan expandedsearchof termsand

additionalcustodians.(Day 2, pp. 88, 148-149.)Jacobsproposedadditionalsearchtermsfor this27 production.(Day 2, pp. 151-171.)Not all of Jacobs’proposedchangeswere incorporated.The
28 documentsfrom the secondsearchwerenot producedto Jacobsuntil January2015. (Day 2,

p. 286.)
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I lawyer paralegals,legal secretaries,and “other people” with supposed“legal knowLedge” wen

2 used to make relevancy determinationsin Macau.’3 No lawyers involved in this litigatioi
3

revieweddocumentsin Macaufor relevancyor responsiveness.
4

78., The lack of transparencyin SCL’s proceduresis highly problematic. SCI

6 presentedno evidenceof any training of the so-calledMacaureviewersor their qualification tc

7 be making relevancy/responsivenessdeterminationsfor discovery in a Nevada lawsuit. Ral

8 concedesthat FTI did not do any subjectmattertraining for the Macanesereviewersand he di
9

not know if anyoneprovidedany subjectmattertraining. FTI only providedtrainingon how tt
10

usethe computerizedreviewto,l. (Day 2, pp. 98-103,106.)

12 79. Search terms without any substantivereview cannot be relied upon to insun

13 responsivenessto discoveryrequests. The review processof at leasta portion of the retrieve
14

datagenerallyprovidesthe transparencynecessaryfor the Court to rely upon the responsivenea

of results. Herethereis no transparencydueto the redactions.’4

17

18 13 This’ revelationis in contrastto SandsChina’srepresentationsto theCourtandto Jacobs

19
madein its so-called“Reporton its compliancewith theCourt’sruling of December18, 2012.”

20 The SedonaConferencehaspublishedits CooperationProclamation.The Sedona
Conference®CooperationProclamation,10 SEDONACONF. J. 331(2009Supp.). The intent

21. of theproclamationis “to promoteopenandforthright informationsharing,dialogue(internal
andexternal),training,andthe developmentof practicaltools to facilitate cooperative,

22 collaborative,transparentdiscovery.”
23

More recentlythe SedonaConferencehaspublisheda cooperationguidewhich reiterates
24 this principle in part:

25 Finally, a few overarchingpoints:whenmakingdecisionsunilateraLLy—beforeopposing
26 counselis identified—doso in anticipationofcooperation.Documentthe reasonableand

goodfaith effortsyou aremakingto comply with yourobligationsin a mannerthat you
27 cansharewith opposingcounselonceidentified, if necessary.All cooperativeefforts,

28 actually,shouldbe transparentsothat if opposingcounseldoesnot reciprocateand
motionpracticeensues,the courtwill know the stepsyou havetakento try to avoid
unnecessarydiscoverydisputes.Lastly, evenif yourcaseis alreadyunderway, it is never
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80. As the Macanesereviewerswere also redactingthe documentsat the sametim

2 they werereviewingfor relevancyandprivilege,no oneinvolved in this litigation wasallowedt
3

see what in fact was being redactedand what documentswere being excluded from th
4

production. (Day 2, pp. 103-104.) According to SCL and Ray, the Macau reviewerswen

6 supposedto be redactinginformationfrom which the identity of a personcould be known,whici

7 principally meantperson’snameswereredacted,

8 81. Once the review was complete,the redactionswere burned onto the documen

10
imagesand then the imagesand metadatawere packagedfor production. This productionwa

then sent to Mayer Brown electronically. (Day 2, pp. 113-114, 119.) According to Ray, th

12 Macau reviewersdeterminedthat only 15,000 documentsout of the some 70,000document

13 identified by the searchterms were sufficiently relevanllresponsiveto be produced. (Day 2

p.110.)
IS

82. The redaction of all names and personal identifiers from the document
16

17 exacerbatesan alreadyproblematicreviewprocess.The lack of transparency— with unidentifiei

18 Macau reviewersmaking determinationsas to types of documentsthat should be subject ti

19 disclosure— highlightstheprejudicefrom SCL’s noncompliance.
20

83. The Court canhavelittle confidencein sucha nontransparentprocess.No litigan
21

22
shouldbe requiredto acceptit, particularlyunderthe circumstancesof this case. The redaction

23 madeto thedocuments— eliminatingall namesandotheridentifying informationabout identitie

24
— castsdoubtasto fairnessand thoroughnessof theentiresearch,vetting andproductionprocess

25

26
too late to adopta cooperativeapproachto fact-findingconsistentwith the Cooperation

27 Pointssetforth below.

28 THE SEDONACONFERENCE®COOPERATIONGUIDANCE FOR LITIGATORS & IN-
HOUSECOUNSEL,March2011 version.
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I Becausemany of the searchtemis were in fact names,the veracity and completenessof th

2 searchcannotbe testedagainstthe documentsthatwereflaggedfor productionasSCL hasmad

3
it impossiblefor Jacobsto know the identity of any of the namesin the redacteddocuments

4
Thus, becauseseveral of the search terms are in fact namesof people, the search term:

6 themselvesare redacted. Such a processis ripe for abuseand fails to meet the standardso

7 fairnessfor discoveryin aNevadacourt.

8 84. Becausein many instancesthe actual searchterms are redacted,Jacobscanno
9

himselfevenrun searchesagainsttheredacteddocuments.
10

85. The Defendantsthemselvesconfirmed that redacteddocumentsare effectivell

12 uselessin termsof evidentiaryvalue, particularly emailssince thosecontainthe identity of th

13 sender,recipientandothernames,all ofwhich SCL hasredactedandmadeinaccessible.

14
86. SCVs continuing misuseof the MDPA in violation of this Court’s Septembe

15
2012 Orderhasperpetuatedthe alreadylengthy delay of this action to Jacobs’prejudice. Thi

17 actionhasnow beenpendingfor over four yearsand meritsdiscoveryhasbeenstayeduntil thi

18 Court is ableto resolveSCL’s jurisdictiondefense.

19 87. Fleming acknowledgeshe knew the effect and what was requiredby the Court’
20

September2012Order. As hetestified:
21

Q. Okay. And whenyou sawit did you understandthat it precludedyou - or, Fir
22 sorry, it precludedthecompanyfrom redactinganydocumentspursuantto the MPDPA?
23

MR. RANDALL JONES: Mr. Fleming- -

24

2$
THE WITNESS: Yes,of course1 did, I told Her Honorexactly that a few minutesago.

26 BY MR. BICE:

27 Q. All right. So you were - - you did not misunderstandas to which documentsi

28 applied;correct?
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I A. Of coursenot.

2 Q. You knowthat it appliedto all of the documentsthat werethen locatedin Macau
3 correct?

4 A. Correct.

(Day l%p. 148.)
6

88. Fleming concedesthat he recognizedthat the September2012 Order did no
7

8 permit redactionsto be made under the MDPA. Nonetheless,he claimed that he made thi

g decisionnot to comply with this Court’sorderand would proceedto makeredactions. Fleminl

10 then claimed under questioningby SCL that he had been led to believe that redactionsweri

permitted. He clainis that he could not recall who told him that this Court had authorizedth
12

13
redactionsto be made. Fleming acknowledgesthat he was going to make the redaction

14 notwithstandingthe termsof this Court’s September2012 Orderand that this Court’s suppose

15 approvalof redactionsmerely gavehim more comfort. The Court only gave authorizationfo

16 redactionsbasedon privilege.

17
89. Undue delay in the prosecutionof any case is prejudicial, but acutely so here

18

19
Witnesseshaveleft LVSC and SCL, As LVSC’s own generalcounselacknowledges,memorie

20 fadewith time. Onekey witness,formerSCL Boardmember,JeffreySchwartz,died during thi

21 latestdelay of this case. Raphaelsonwas unawareof any attemptsto preserveevidencefron

22 Schwartzprior to his passing.
23

90. The resultof the delayhasbeenthe permanentlossof evidencein this case,whicl
24

25
underscoreswhy a reliable and thoroughproductionof contemporaneousdocumentsis all th

26 more necessaryhere. This Court resolvedthe MDPA’s use by SCL two years ago. Yet, i

27 continuesto beenlistedasa tool of delayandobstructionto this very day.

28
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91. SCL claimsthat it hasendeavoredto mitigatesomeof the prejudiceby searchin

2 for andproducingsomeof the relevant/responsivedocumentsin an unredactedform by locatin
3

copiesthatwerealreadyoutsideof Macau.
4

92. On or before January4, 2013, SCL produced 4,707 documentsfrom Macai

6 consistingofabout27,000pages.Most of thosedocumentscontainedpersonaldataredactions.

7 93. After the January 4 production, SCL undertook extensive efforts to locat

8 duplicatesof the documentsproducedfrom Macau in the United States,so thosedocument
9

could be producedwithout MDPA redactions. Among other things, FTI transferredthe has]
10

code valuesof the documentslocated in Macau (which do not contain personaldata) to th

12 United Statesand searchedLV SC’s documentsfor duplicates.(2/10/15 Hearing Tr. at 23:21

13 24:4). FTI also transferredthe documentsit had collected in the United Statesfor LVSC t

Macau and performed 11 separatesearchiterations in an attempt to locate documentsin th
15

16
LVSC databasethat were duplicatesof the documentsthat SCL had located in Macau. (Id. a

17 27:8-19,31:2-20). FTI was able to locatethousandsof duplicatedocumentsin the U.S., whici

18 were subsequentlyproducedwithout MDPA redactionsin a seriesof replacementproductions

(Id.). JasonRay of FTT estimatedthat, given a normal scheduleand without the complication
20

posedby the MPDPA redactionsandthe attemptto locateduplicatesin the U.S., FF1 would hay
21

22
chargedapproximately$400,000for the work it did in connectionWith SCL’s January201

23 production. The additionalwork causedthe bill to increaseto approximately$2.4 million. (Id

24 at33:ll-13).

25 94. After its initial production in early 2013, SCL later produced “replacemen
26

images,’ ie. unredacted(or lessredacted)duplicatesof certaindocumentsoriginally produce
27

28 redactedfrom Macau that were later found in the United States. SCL hasnow producedove
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I 17,500documentsconsistingof morethan 124,000pagesin responseto jurisdictionaldiscovery

2 Approximately9,600of thosedocumentshavebeenproducedwithout any MDPA redactions.
3

95. As noted above, after it producedredacteddocuments,SCL searchedfor anc
4

found manyduplicates. SCL alsounredactedportionsof theremainingredacteddocumentsafte

6 securingconsentsfrom Adelson,Leven,GoldsteinandKay.

7 96. At least7,900documentsfrom SCL’s productionremainredactedwith the name:

8 and identitiesof all participantsin thosedocumentsremoved. At least7,900documents— of th
9

I 5,000 documents,which SCL’s Macau reviewers determinedwere relevantlresponsivet
10

jurisdictional discovery from the 70,000 returned by the searchterms — remain effectivel

12 unproducedto Jacobsdue to the redactions. The identity of all participantsin thosedocument:

13 remainsredactedandthey areeffectivelyunusableasconfirmedby SCL’s own witnesses.
14

97. SCL’s attemptto locateduplicatesof certainof the documentsoutsideof Macat

and later productionof them in an unredactedforin5doesnot mitigate the prejudiceto Jacobs

Thousandsof documentsrelevantandresponsiveto thejurisdictional issueremainunproducedii

18 violation of this Court’sSeptember2012Order.

19 98, There is no cure to the prejudicefrom this continuednonproduction. Accordinl
20

to SCL, it hasdoneeverythingpossibleto locateall duplicatesthat could exist outsideof Macai
21

22
and all documentsthat are still redactedwill remainthat way becauseit is not going to comp1

23 with this Court’s prior ameliorativesanction,which precludedSCL relianceon the MDPA t

24 avoidproduction.

25

26

27

The CourtapplaudsSCL’s efforts to locatethe duplicatedocumentsthroughthe useof
hashcodesandadditionalreview. Unfortunatelygiven the largenumberthat remainredacted
the prejudiceremains.
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99. The replacementdocumentsSCL wasableto locateandproducewerenot donei

2 a timely fashion. The replacementdocumentswerenot producedearly enougito be useddurinl

jurisdictionaldiscoverydepositions,which werecompletedin earlyFebruary,2013.

100. The video depositionof former SCL and LVSC Boardmember,Mike Leven,wa

6 played to the Court. Leven was showna numberof the redactedemailsand testified he wouk

7 not have “the slightest idea” what the documentswere about or how they pertainto this can

8 becauseof the redactions. Leven concededthat he could not make headsor tails out of th
9

documentsbecauseall of the namesand identifiing information wasmissing. (Day 3, pp. 152
10

154.)

12 101. Toh, who testified live via videoconference,confirmed the same. Toh wa

13 similarly showna numberof theemailsaswell asacopyof Boardmeetingminuteswhereall th
14

nameswere redacted. Toh confirmed that he could not recall theseeventsand could not evei
15

16
identi& who was involved or to what they necessarilypertained. Again, documentswith all o

I 7 the namesredacted,particularly email, are effectively rendereduselessfrom an evidentiarD

18 standpoint.

19 102. These redacted documentsare those that the unidentified Macau reviewen
20

determined were relevant/responsiveto jurisdictional discovery. Yet, SCL has effectivell
21 -

22
destroyedthe evidentiaryvalueof all of the redacteddocuments,particularlythe emails,througl

23 its willful violation of this Court’s September2012Order.

24 103. SCL’s referenceto the amount of money it has expendedin redacting anc

25 searchingfor duplicatesoutsideof Macauis not evidenceof good faith so as to militate agains
26

the imposition of serioussanctions. To the contrary, the fact that SCL would expendwhat i
27

28 claimsare in excessof $2 million so as to not comply with this Court’s September2012 Orde
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I only highlights how even significant monetary sanctionswill not bring SCL to cease it

2 misconduct.

104. The evidenceelicited from Ray confirms that SCL could haveexpendedat leas
4

$2 million less in discoverycostshad it simply complied with this Court’s discovery orders

6 Instead,becauseof time constraintsbrought on by its own delays and noncompliance,SCI

7 claimsthat it incurredan additional$2 million in expenseswith FTI asa productof its efforts t

8
continueto usethe MDPA as a shield againstdiscoveryin violation of this Court’s Septembe

9
2012Order. (Day 2, pp. 4750.)

105. The Court’s prior $25,000 sanction and the additional evidentiary sanction

12 imposedby the September2012Orderhaveprovedinsufficient to deterSCL from continuingt

13 act in violation of this Court’sordersandderogationof Jacobs’rights.

14
106. There is evidencethat SCL hasselectivelyappliedthe MDPA over the courseo

15
this litigation.

16

17 107. Any finding of fact stated hereinabovethat is more appropriatelydeemed

18 conclusionof law shall besodeemed.

19 III.
20 CONCLUSIONSOF LAW

21 108. The MDPA and its impactuponproductionof documentsrelatedto discovery

22 hasbeenan issueof contentionbetweenthe partiesin motion practicebeforethis Court since

23 May2011.

24 109. The MDPA hasbeenan issueconcerningdocuments,which are the subjectof
25 thejurisdictionaldiscovery.
26

110. Following the previoussanctionshearing,the Court concludedafterhearingthe
27

testimonyof witnessesthat the transferreddatawas not broughtto the United Statesin error,
28
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1 but waspurposefullybroughtinto the United Statesafter a requestby LVSC for preservation

2 purposes.

111. The transferreddata remains relevant to the evidentiary hearing related to

jurisdiction,which the Court intendsto conduct.

112. The change in corporatepolicy regarding LVSC accessto SCL data made
6

during the courseof this ongoing litigation was madewith intent to preventthe disclosureof

the transferreddataaswell asotherdata,
8

113. As the transferreddata had already beenreviewedby counsel, the failure to
9

searchthis transferreddataand producedocumentsfrom thesedatasourceswithout redaction

(exceptfor privilege) furtherbeliesany claim of goodfaith.

12
114. Theviolation of the September2012orderappearsto the Court to be an attempt

13
by SCI.to furtherstall thejurisdictionaldiscoveryin theseproceedings.

14 115. “Under NRC? 37(b)(2), a district court hasdiscretionto sanctiona party for it

15 failure to comply with a discoveryorder, which includes documentproduction under NRCI

16 16.1.” Clark Co. SchoolDis:. v. RichardsonConsL Co., 123 Nev. 382, 391; 168 P.3d 87, 9

(2007). Sanctionscan be imposed“only when therehasbeenwillful noncompliancewith th
18

19
discovery order or willful failure to producedocumentsas requiredunder NRC? 16,1.” Id.

20 (emphasisadded).SCL bearsthe burdenof proofon the issueof willfulness.

21 116. The secondfactor that must be consideredin decidingwhetherand the extent tc

22 which sanctionsshouldbe imposedfor a violation of a discoveryorder is the extentto which th

23
violation causedthe opposingparty to sufferprejudice.Young v JohnnyRibiero Bldg. Inc., l0

24

25
Nev. 88, 93, 787 P.2d.777, 780 (1980). GNLV Corp. v. ServiceControl Corp., 111 Nev. 866

26 870; 900 P.2d 323, 325 (1995) (“[fjundamentalnotionsof fairnessand due processrequiretha

27 discoverysanctionsbe just and that sanctionsrelateto the specific conductat issue”). Plaintif

28 bearstheburdenof showingprejudice.
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117. The NevadaSupremeCourt held that a numberof additional factors should b

2 consideredin this case,where a party doesnot comply with a court orderon the groundtha
3

foreign laws preclude it from doing so. Those factors include: “(I) the importanceto tht
4

investigationor litigation of the documentsor other information requested’;(2) ‘the degreeo:

6 specificityof the request’;(3) ‘whetherthe informationoriginatedin the United States’;(4) ‘th

7 availability of alternativemeansof securingthe information’; and (5) ‘the extent to whici

S noncompliancewith the requestwould undermineimportant interestsof the United Stateso:

compliancewith the request would undermine importance interestsof the state where thi

informationis located.”

12 118, Here, SCL cannotdispute the relevancyof the unproduceddocumentsto thi

13 ongoingjurisdictional dispute. Even with questionsas to the completenessof the Macanes
14 .

review, the reviewersdeemedtheseredacteddocumentsto be sufficiently relevantJresponsivet
15

16
be producedregardingjurisdictional discovery. Accessto all of the responsivedocumentsi

important to the ability of any party to test the adequacyof the searchresults,a processwhici

18 has been defeatedby the redactionsundertakenin violation of this Court’s September201

19 Order.

20
119. Jacobs’junsdictionaldiscoveryrequestswerespecific. The Court had previousl

21

22
ruled uponthe scopeof Jacobs’jurisdictionaldiscoveryrequestsandapprovedthem. (OrderRe

23 Pl.’s Mot. to ConductJurisdictionalDiscovery& Def.’s Mot. for Clarification,March 8, 2012,oi

24 file.); SCL did not presentany evidencethat Jacobs’discoveryrequestswerenot specificor tha

25 it somehowdid not understandor that thesedocumentswere not relevant to those requests
26

SCL’s representativefrom Fl’!, Ray,confirmedthat the redacteddocumentswererelevant.
27

28
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