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DISTRICT COURT
CLARK COUNTY, NEVADA

TITLEMAX OF NEVADA, INC., a Nevada| CaseNo.: A-15-719176-C
corporation,
Dept. No.: XXI
Plaintiff,
PLAINTIFF’S REPLY IN SUPPORT OF
VS. THE MOTION FOR PRELIMINARY
INJUNCTION

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Defendant.

Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or TitleBucks (“TitleMax’), by and
through its attorneys of record, the law firm of Holland & Hart LLP, hereby submit this Reply in
Support of its Motion for Preliminary Injunction (“Motion”) and in response to the Opposition to
Motion for Preliminary Injunction (“Opposition”) filed by the Defendant State of Nevada,
Department of Business and Industry Financial Institutions Division (the “FID”).

/1
1/
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This Reply is based upon the attached Memorandum of Points and Authorities, the papers
and pleadings on file herein, and oral argument that may be allowed at the evidentiary hearing.

DATED this 9th day of October 2015.

Patrick J. R¥flly, Fsq.

Joseph G. Went, Esq.

HoLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S REPLY IN SUPPORT OF ITS
MOTION FOR PRELIMINARY INJUNCTION
L.

INTRODUCTION

This is a case about the interpretation of certain laws and regulation. Yet, as
demonstrated in the Opposition, it is also about the separation of powers. The FID’s jurisdiction
is limited to licensing, investigation, and enforcement. See generally NRS Chapter 604A. It is
not the place of the FID to rewrite statutes or otherwise make public policy—that is the job of the
Legislature. It is not the place of the FID to be the final adjudicator of the interpretation of a
statute—that is the job of the judiciary. Yet, in the Opposition, the FID effectively contends that
it should have the role of the other two branches. Indeed, the FID wants, without any oversight,
to interpret the law as it deems fit, enforce its interpretation of the law on licensees, discipline

licensees pursuant to its interpretation of the law, and not allow licensees agny viable process to

dispute the FID’s interpretation of the law. This hubris cannot be tolerated, and the separate
branches of government must be respected.

Importantly, this case should be simple and resolved quickly. There are no disputes
about the facts. This matter involves pure questions of law based upon the proper interpretation
of NRS 604A.210, NRS 604A.445, and NAC 604A.230. Yet, the FID is not willing to wait for
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the Court to interpret these laws. Rather, after the instant Motion was filed, on October 8,

2015, the FID filed an Administrative Complaint For Disciplinary Action against TitleMax that
seeks revocation or suspension of TitleMax’s license. See Opposition, Exh. C. It is baffling why
the FID cannot wait approximately six weeks for the Court to issue an opinion.1 As set forth in
the Motion and infra, TitleMax has established that all the requirements have been met and that a
preliminary injunction should be issued without delay to maintain the stafus quo anfe until this
Court has rendered a decision on the appropriate interpretation of the disputed statutes and
regulation.
11.
LEGAL ANALYSIS

Just days ago, the FID filed an Administrative Complaint For Disciplinary Action against
TitleMax that seeks revocation or suspension of TitleMax’s license based upon the very
violations that are the subject of this litigation. It is undisputed that the FID is seeking to
suspend or revoke TitleMax’s license based upon statutes and regulations where the parties
merely disagree about the proper interpretation and application. To obtain a resolution of that
dispute, TitleMax filed this litigation and, in good faith, asserted no claims for money damages,
attorney’s fees, or even costs of suit. See Complaint and Amended Complaint. Yet, TitleMax is
being punished by the FID—with administrative sanctions sought—simply for seeking a
determination from this Court as to what the law is. Thus, the Court should immediately and
temporarily enjoin the FID from pursuing disciplinary action against TitleMax based upon the
alleged violations that are the subject of this litigation, pending resolution of this Declaratory
Relief action. As discussed below and in the Motion, TitleMax has established that all the
requirements have been met and that a preliminary injunction should be issued without delay to
maintain the status quo ante until this Court has rendered a decision on the appropriate

interpretation of the disputed statutes and regulation.

! TitleMax has repeatedly asked the FID to agree to set a briefing schedule on cross motions for summary judgment,
but the FID has refused to do so. No matter, TitleMax intends to file a motion for summary judgment within
one week.
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A. TitleMax Has a Reasonable Likelihood of Success on the Merits.

In order to obtain a preliminary injunction, a party must establish that it has a reasonable

likelihood of prevailing on the merits of the case. See Dixon v. Thatcher, 103 Nev. 41, 415, 742
P.2d 1029, 1029 (1987). Here, as set forth below, TitleMax has a strong likelihood of prevailing
on its declaratory relief claims.

1. The FID’s Administrative Exhaustion Argument Is So Extremely Meritless

That Sanctions May Be Warranted.

The FID maintains that TitleMax failed to exhaust administrative remedies prior to suit,
thereby precluding this Court from interpreting NRS 604A.210, NRS 604A.445, and NAC
604A.230. This argument is utterly without merit and ignores two binding Nevada Supreme
Court cases (in which it participated) as well as common sense. Not only is there no
administrative process to object to the FID’s interpretation of the law, but it is futile for TitleMax
to seek any administrative remedy from the FID. Further, there is no dispute over facts, but
merely a dispute as to how Nevada law should be interpreted. Yet, following the FID’s odd
reasoning, TitleMax must literally place its license at risk to obtain an interpretation of law from

the exact agency that TitleMax believes is misinterpreting that law. This “logic” has been

rejected repeatedly by Nevada courts, most recently by the Nevada Supreme Court in a published
opinion involving the FID.
It is true that generally a party must first exhaust available administrative remedies before

benefiting from district court relief from an agency decision. See Malecon Tobacco, LLC v. State

ex rel. Dept. of Taxation, 118 Nev. 837, 839, 59 P.3d 474 (2002) citing State, Dep 't of Taxation v.

Scotsman Mfg, Co., 109 Nev. 252, 254, 849 P.2d 317, 319 (1993). However, there are two

notable exceptions to exhaustion doctrine—one of them is when a party seeks interpretation of

a statute. Malecon Tobacco, 118 Nev. at 839, 59 P.3d at 476. The other exception occurs “when

a resort to administrative remedies would be futile.” /d. (emphasis added).

Here, both exceptions are easily met. First, TitleMax is unquestionably seeking an
interpretation of NRS 604A.210, NRS 604A.445, and NAC 604A.230 from this Court. That is
the heart of this declaratory relief action. TitleMax is not seeking money damages, trying to set
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aside an agency decision, or even recover attorney’s fees and costs. Also, this is not a case where
the parties disagree about facts—it is solely about the proper interpretation of NRS 604A.210,
NRS 604A.445, and NAC 604A.230.

As to futility, it is well-settled under Nevada law that an aggrieved party is not obligated

to exhaust its administrative remedies if resorting to such remedies would be futile. See, e.g.,

Malecon Tobacco, 118 Nev. at 839, citing Karches v. City of Cincinnati, 38 Ohio St.3d 12, 526
N.E.2d 1350, 1355-56 (1988) (where pursuit of administrative remedies would be futile or
unusually onerous, it was unnecessary to exhaust administrative remedies in order to challenge

the constitutionality of a zoning ordinance as applied to a specific parcel of property) and

Memorial Hosp. v. Dept. of Rev. & Tax., 770 P.2d 223, 226 (Wyo. 1989); see also State v.

Scotsman Mfg. Co., 109 Nev. 252, 255, 849 P.2d 317, 319 (1993) (“Neither will the exhaustion

doctrine deprive the court of jurisdiction where initiation of administrative proceedings would be

futile.”); see also Engelmann v. Westergard, 98 Nev. 348, 353, 647 P.2d 385, 389 (1982).

Resorting to administrative remedies is “futile” if there is certainty of an adverse decision or the

agency has “evidenced a strong position on the issue together with an unwillingness to

reconsider.” James v. United States, 824 F.2d 1132, 1139 (D.C. Cir. 1987); Randolph-Sheppard

Vendors v. Weinberger, 795 F.2d 90, 105 (D.C. Cir.1986).

Tellingly, the FID neglects to mention these two exceptions in its Motion. This omission
is glaring because the FID regularly raises—and loses—this same argument in other cases. While
there has been a variety of trial court orders against the FID on this exact issue, there are two
Nevada Supreme Court cases that are binding precedent, which are Department of Bus. & Indus.,
Fin. Insts. Div. v. v. Check City Partnership, LLC, — Nev. —, 337 P.3d 755 n.5 (Nev. 2015) and
Dep't of Bus. & Indus., Fin. Insts. Div. v. Nevada Ass'n Servs., Inc.,128 Nev. , , 294

P.3d 1223, 1228 (2012). The FID was a party litigant in both cases—and lost both of them as to
this issue.

In Check City, a licensee of the FID filed a complaint for declaratory relief in the Eighth

Judicial District seeking clarification of NRS 604A.425. The FID filed a motion to dismiss,
arguing that Check City had not exhausted its administrative remedies. The district court rejected
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these arguments and the Nevada Supreme Court upheld this portion of the trial court’s decision.

The Court provided:

The FID argues that Check City has not exhausted its
administrative remedies and that this matter does not
present a justiciable case or controversy. We disagree.
Exhaustion is not required where, as here, the only issue 1s
the interpretation of a statute. Malecon Tobacco, LLC v.
Dep't of Taxation, 118 Nev. 837, 839, 59 P.3d 474, 475-76
(2002). Additionally, the possibility of a license
suspension—a consequence Check City might have faced if
it failed to comply with the FID’s interpretation of NRS
604A.425—may constitute irreparable harm for the
purpose of granting a preliminary injunction, see Dep't of
Bus. & Indus., Fin. Insts. Div. v. Nev. Ass'n Servs., Inc.,
128 Nev. . , 294 P.3d 1223, 1228 (2012), which
would be sufficient to form a justiciable case or
controversy, see Doe v. Bryan, 102 Nev. 523, 525, 728
P.2d 443, 444 (1986).

337 P3d at n. 5. This precedent is binding against the FID and is dispositive of the FID’s
argument of exhaustion.

In addition, the aforementioned NAS litigation—first before Judge Susan Johnson at the
district court level and then on appeal before the Nevada Supreme Court—is directly on point and
dispositive of this issue. In that case, the FID issued an advisory opinion, interpreting a portion of
NRS Chapter 116—a chapter of the Nevada Revised Statutes over which the FID has no
jurisdiction. Nevada Association Services and others sued, and the I'ID raised its traditional
“failure to exhaust” defense. Judge Johnson flatly rejected the FID’s argument, holding that not
only was administrative exhaustion not required, but the threat of regulatory discipline constituted
irreparable harm justifying the issuance of a preliminary injunction. In short, Judge Johnson held
that licensees should not be forced to risk disciplinary action when it appears that the agency 1s
indeed going to enforce a given rule. Order (Dec. 10, 2010), at p. 14-15, a copy of which is

attached hereto as Exhibit “1”. This order was affirmed by the Nevada Supreme Court in a

published opinion. NAS,128 Nev. ) , 294 P.3d 1223, 1228.

The FID contends that TitleMax must first participate in an administrative hearing, risk
administrative discipline, and only then can it petition the court for judicial review pursuant to
NRS 233B.130 if TitleMax is not satisfied with the outcome of the administrative hearing. Opp.
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at 6. Given that such an administrative proceeding would require no findings of fact only an

interpretation of law, this is a pointless exercise. Just like in Check City and NAS, taking these

steps would be futile and are not required because this case exclusively involves the interpretation
of law. This is especially true when the FID has insinuated that the administrative hearing will
result in suspension, suggesting the very rigged game that the FID wants.

The FID’s position is extremely troubling. It has recently lost two identical cases before

the Nevada Supreme Court—NAS and Check City—as it pertains to administrative exhaustion.

Yet, it continues to take the same position before this Court, even though it is now frivolous based

upon those two published and binding decisions. Worse yet, the FID failed to alert this Court

to those binding cases in its Opposition brief. The FID does not explain why it failed to bring

to this Court’s attention that binding precedent. It certainly cannot claim ignorance, as it has
participated in and lost both times as to that issue. Therefore, not only must this argument be
summarily rejected, but the FID’s counsel should be reminded of its obligations under the Rules
of Professional Conduct.”

2. TitleMax is Likely To Succeed on Its Declaratory Relief Claim Regarding

NAC 604A.230(1)(a).

In arguing that the FID’s interpretation of NAC 604 A.230(1)(a) has merit, the FID failed

to even once address the actual language of the regulation at issue. Opp. at 12-13. Yet, the

FID’s silence as to the regulation at issue, along with the equally deafening silence on the basic

law of borrowers and guarantors, unequivocally demonstrates the FID’s interpretation of NAC
604 A.230(1) is without merit.

The parties do not dispute that TitleMax allows co-borrowers on its title loans. Thus, the
sole issue is whether the presence of a co-borrower on a title loan violates NAC

604 A.230(1)(a)—the alleged violation set forth in the reports of examination. In the Opposition,

? Specifically, NRPC 3.1 provides “lawyer shall not bring or defend a proceeding, or assert or controvert an issue
therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument
for an extension, modification or reversal of existing law” and NRPC 3.3 provides: “A lawyer shall not knowingly...
[f]ail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly
adverse to the position of the client and not disclosed by opposing counsel.”
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the FID does not even attempt to argue that the existence of a co-borrower violates NAC
604A.230(1)(a). This is because the FID’s position is wrong.
NAC 604A.230(1)(a) provides:
1. A licensee shall not:
(a) Require or accept a guarantor to a transaction entered into
with a customer.
NAC 604A.230(1)(a)(emphasis added). This provision is unambiguous and must be interpreted
according to its plain language, which only prohibits having a guarantor on a title loan. See, e.g.,

We The People Nev. ex rel. Angle v. Miller, 124 Nev. 874, 881, 192 P.3d 1166, 1170 (2008)

(explaining that this court interprets unambiguous language “in accordance with its plain

meaning”); State Dep’t of Ins. v. Humana Health, Ins., 112 Nev. 356, 360 (1999). Thus, NAC

604A.230(1)(a) has no application to co-borrowers. A co-borrower and a guarantor are not the
same—a co-borrower is a principal obligor, while a guarantor is a secondary obligor. See, e.g.,
RESTATEMENT (THIRD) OF SURETYSHIP & GUARANTY §15.

As a matter of law, there cannot be a violation of NAC 604A.230(1)(a) based upon the
mere existence of a co-borrower, which is fatal to the FID’s interpretation of the regulation.
Thus, TitleMax will likely succeed on declaratory relief claim and the Court should enjoin the
FID from pursuing disciplinary action against TitleMax based upon the alleged violations that
are the subject of this litigation.

3. TitleMax is Likely To Succeed on Its Declaratory Relief Claim Regarding

NRS 604A.210 and NRS 604A.445.

Despite the FID’s contentions, TitleMax is also likely to prevail on its declaratory relief
claim that it is not in violation of NRS 604A.210 or NRS 604A.445 when the continued accrual
of contractual simple interest occurs during a grace period. Again, in the very limited argument
set forth by the FID in the Opposition, the FID seems utterly confused as to the purpose of this
lawsuit and argues points of fact—completely ignoring the actual statutes at issue. Indeed, the
FID argues as if there are questions of fact, rather than a legal dispute as to the interpretation of

specific laws as applied to those undisputed facts.
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Rather than set forth arguments of why its interpretation of law is correct, the FID merely
cites its interpretation as if it is correct. For example, there is no dispute that TitleMax charges
simple interest during the grace period. Yet, the FID argues this fact with vigor as if it needs to
be proven, then simply states its conclusion, without any legal authority, that this is a violation of
NRS 604A.210. Opp., 19-24. Yet, the FID must demonstrate how NRS 604A.210 can be read
to not allow interest to be charged during the grace period. The FID did not do so because the
FID cannot support this interpretation. Rather, as set forth in the Motion, the canons of statutory
interpretation directly contradict the FID’s position.

NRS 604A.210 provides:

The provisions of this chapter do not prohibit a licensee from offering a customer
a grace period on the repayment of a loan or an extension of a loan, except that
the licensee shall not charge the customer:

1. Any fees for granting such a grace period; or

2. Any additional fees or additional interest on the outstanding loan
during such a grace period.

NRS 604A.210 (emphasis added). To support its interpretation that NRS 604A.210(2) prohibits
the accrual of amy interest on the outstanding loan during a grace period, the FID must
completely strike the word “additional” from the statute and change it to “any”. Yet, this is

improper. The FID cannot rewrite the unambiguous words of the statute. Southern Nev.

Homebuilders Ass’n v. Clark Cty., 121 Nev. 446, 449, 117 P.3d 171, 173 (2005) (quotation

omitted) (courts must consider a statute’s provisions “in a way that would not render words or
phrases superfluous or make provisions nugatory.”)

Moreover, without any explanation, the FID claims that TitleMax admits the loans are
not fully amortized, contending that the loan must be fully amortized. Opp. at 11:10-12. Yet,
this is not accurate. NRS 604A.445 provides that the “original term of a title loan may be up to
210 days if...the payments are calculated to ratable and fully amortize the entire amount of
principal and interest payable...” This does not require that the grace period be amortized. This
is just another example of the FID rewriting the plain language of a statute to serve its own
political purposes.
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Because TitleMax will likely succeed on this declaratory relief claim and the FID is
already taking enforcement action against TitleMax, the Court should preliminarily enjoin the
FID from pursuing disciplinary action against TitleMax based upon the alleged violations that
are the subject of this litigation.

B. TitleMax Will Suffer Irreparable Injury if the FID Continues Enforcement Actions.

The FID’s commencement of an administrative action after receiving the underlying
Motion for Preliminary Injunction is extremely telling. It is plain that the FID wants to fabricate
an administrative proceeding and force “compliance” before this Court even has a chance to
interpret the law. It is forum shopping and gamesmanship, plain and simple. And it is wrong.

The FID seems to argue that TitleMax would not be irreparably harmed if it is allowed to
continue its enforcement action against TitleMax. The FID reasons that TitleMax would be
allowed to seek an injunction after the FID issues a suspension. Opp. 14:6-11. This is absurd.
The threat of suspension alone warrants injunctive relief. The FID knows this because it was
party to a published Nevada Supreme Court case whereby the Court concluded that the threat of

administrative discipline was sufficient to create irreparable harm because the FID holds the

power to suspend or revoke a license. NAS, 128 Nev. , 294 P.3d 1223. Forcing TitleMax to
endure an administrative hearing with the threat of discipline means that TitleMax must place its
license at risk simply to obtain an interpretation of law. That is precisely what NAS and Check
Ciry forbid.

Rather than deal with the clear precedent that establishes the irreparable harm that
TitleMax will suffer,” the FID pretends that TitleMax “alleges that the statutory administrative
remedies enacted by the Legislature are the proposed causes of its asserted irreparable harm.”
This 1s not accurate. Rather, the irreparable harm is forcing TitleMax to endure an administrative

hearing—with the attendant threat of administrative discipline and possible suspension—merely

to obtain an interpretation of law. Because TitleMax will suffer immediate, irreparable harm if

’ The Nevada Supreme Court has repeatedly maintained that there would be an irreparable injury to a business
when an act unreasonably interferes with the business or destroy its credits or profits. See, e.g., Sobol v. Capital
Mgmt. Consultants, Inc., 102 Nev. 444, 446, 726 P.2d 335, 337 (1986); State, Dept. of Business and Industry,
Financial Institutions Div. v. Nevada Ass'n Services, 128 Nev. Adv. Op. 34, 294 P.3d 1223 (2012); Finkel v.
Cashman Professional, Inc., 128 Nev. Adv. Op. 6,270 P.3d 1259 (2012).
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the FID is allowed to continue its steps in disciplining TitleMax—merely over a disagreement as

to the meaning of two statutes and a regulation—injunctive relief is warranted.

C. The Required Bond Should Be Nominal.

Finally, there only should be a nominal bond requirement for the issuance of an
injunction. TitleMax simply seeks to maintain the status quo ante. The preliminary injunction
would cause no injury to the FID, especially given that TitleMax intends to file a dispositive
motion in this matter within one week. Thus, the Court should require a nominal bond, not to
exceed the sum of $500.00.

I1I.
CONCLUSION

Because TitleMax enjoys a likelihood of success on the merits of its claim for declaratory
relief, and because it will suffer irreparable harm if the FID proceeds with disciplinary action, a
preliminary injunction should be granted to enjoin the FID from pursuing disciplinary action

against TitleMax based upon alleged violations that 2 5 j t of this litigation.

DATED this 9th day of October 2015.

Joseph G. Went, Esq.

HOLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

L/ ]
Patyck J. R\J/ﬂlyiﬁsq.

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of October, 2015, a true and correct copy of the

foregoing PLAINTIFF’S REPLY IN SUPPORT OF THE MOTION FOR PRELIMINARY

Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134
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INJUNCTION was served by the following method(s):

Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s e-filing system and served on counsel electronically in
accordance with the E-service list to the following email addresses:

Adam Paul Laxalt
Attorney General
Christopher A. Eccles
Deputy Attorney General
David J. Pope
St. Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101
Email: ceccles@ag.nv.gov
dpope(@ag.nv.gov
Attorneys for Defendant

U.S. Mail: by depositing same in the United States mail, first class postage fully
prepaid to the persons and addresses listed below:

Email: by electronically delivering a copy via email to the following e-mail address:

Facsimile: by faxing a copy to the following numbers referenced below:

An Employee of Holland & Hart L
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SUSAN H. JOHNSON

DISTRICT JUDGE
DEPARTMENT XXl

Electronicaily Filed
12/10/2010 04:39:54 PM
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2 CLERK OF THE COURT
3
4 DISTRICT COURT
5 CLARK COUNTY, NEVADA
6
NEVADA ASSOCIATION SERVICES, Case No, A-10-630298-C
7 INC.; RMI MANAGEMENT, LLC; Dept. No. XXII
3 ANGIUS & TERRY COLLECTIONS,
LLC,
9
Plaintiffs,
10
Vs,
11
12 STATE OF NEVADA, DEPARTMENT
OF BUSINESS AND INDUSTRY,
13 FINANCIAL INSTITUTIONS DIVISION;
GEORGE E. BURNS, individually and in
14 || his official capacity as Commissioner of
15 State of Nevada, Department of Business
and Industry, Financial Institutions
16 Division,
17 Defendants.
18
19 ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION AND
PRELIMINARY INJUNCTION
20 |
01 This matter, concerning Plaintiffs’ Motion for Preliminary Injunction filed December 1,
79 2010, came on for hearing, on an Order Shortening Time, before Department XXII of the Eighth
23 |t Judicial District Counrt, in and for Clark County, Nevada, with JUDGE SUSAN H. JOHNSON

24 || presiding; Plaintiffs NEVADA ASSOCIATION SERVICES, INC., RMI MANAGEMENT, LLC

25 and ANGIUS & TERRY COLLECTIONS, LLC appeared by and through their attorney, PATRICK
26
27
28

J. REILLY, ESQ. of the law firm, HOLLAND & HART; Defendants STATE OF NEVADA,

DEPARTMENT OF BUSINESS AND INDUSTRY AND FINANCIAL INSTITUTIONS
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DIVISION appeared by and through their attorneys, DANIEL EBIHARA, ESQ., Deputy Attorney
General, and DAVID J. POPE, ESQ., Senior Deputy Attorney General; and PREM
INVESTMENTS, LLC appeared by and through its attorney, JAMES R. ADAMS, ESQ. of
ADAMS LAW GROUP. Having reviewed the papers and pleadings on file herein, heard extensive
oral argument of the parties and taken this matter under advisement, this Court makes the following
Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

L Plaintiffs NEVADA ASSOCIATION SERVICES, INC., RMI MANAGEMENT,
LLC, and ANGIUS & TERRY COLLECTIONS, LLC are collection agencies who pursue past due
charges and assessments from delinquent homeowners on behalf of several homeowners’
associations (referred to as “HOAs” herein).

2, PREM INVESTMENTS, LLC is a real estate investor, who purchases homes or other
properties at foreclosure auctions.

3. On or about November 18, 2010, Defendant GEORGE E. BURNS, Commissioner of
Defendant STATE OF NEVADA, DEPARTMENT OF BUSINESS AND INDUSTRY,
FINANCIAL INSTITUTIONS DIVISION, rendered a Declaratory Order and Advisory Opinion
Regarding Collection Agency Fees from Homeowner Association Liens Following Foreclosure.'
Within his Declaratory Order and Advisory Opinion, COMMISSIONER BURNS concluded, p. 10:

a. A collection agency is limited to a total of nine (9) months of assessments for
common charges on the amount it can collect pursuant to priority status provided in NRS

116.3116.(2). This nine (9) month cap includes any additional fees, charges, interest, costs,

penalties or finds which the association could apply towards a lien pursuant to NRS

et lbé, Additionally, prior to the imposition of any additional fees, charges, penalty

and interest to any assessment or find by a collection agency, the association must expressly
approve the fees, charges, penalty and interest pursuant to the provisions in its governing

'See Exhibit 1 attached to Plaintiffs’ Ex Parte Application for Temporary Restraining Order and Motion for
Preliminary Injunction filed December 1, 2010.
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documents; and
c. Finally, neither associations nor their collection agencies are required to

initiate civil action in order to secure the priority status of an association lien pursuant to
NRS 116.3116.

4. Approximately four (4) days later, PAUL P. TERRY, JR., a principal of Plaintiff
ANGIUS & TERRY COLLECTIONS, LLC, was informed by a senior auditor for Defendant
FINANCIAL INSTITUTIONS DIVISION that COMMISSIONER BURNS’ Declaratory Order and
Advisory Opinion would be enforced immediately.? MR. TERRY also attested the FINANCIAL
INSTITUTIONS DIVISION informed him “that any collection agency found in violation of the
Opinion will be subject to discipline and potential loss of license.” Such action, in MR, TERRY’S
view, would “be devastating to Plaintiffs.”

5. Plaintiffs now move the Court to enjoin enforcement of COMMISSIONER BURNS?
Declaratory Order and Advisory Opinion, which they claim was “unlawfully issued” by Defendant
STATE OF NEVADA, DEPARTMENT OF BUSINESS AND INDUSTRY, FINANCIAL
INSTITUTIONS DIVISION, for the following reasons:

First, Plaintiffs propose COMMISSIONER BURNS and the FINANCIAL INSTITUTIONS
DIVISION have no jurisdiction to interpret the provisions of NRS Chapter 116. In their view, the
State’s Real Estate Division has exclusive jurisdiction to issue advisory opinions concerning the
applicability or interpretation of NRS Chapter 116. See NRS 116.615, 116,620 and 116.623.

Second, the request made by PREM INVESTMENT, LLC and RUTT PRESRIRUT, its
Manager, to COMMISSIONER BURNS to render an advisory opinion violated NAC 232.040(2),

which requires an original and copy of the petition be forwarded to the “chief who is authorized to

administer or enforce the statute or regulation or to issue the decision.” Here, Plaintiffs note

“See Affidavit of PAUL P. TERRY, JR., attached as Exhibit 7 to the Motion for Preliminary Injunction filed
December 1, 2010,

’Id.

%NAC” is short for “Nevada Administrative Code.”
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DEPARTMENT XXII

COMMISSIONER BURNS did not forward the petition to the Real Estate Division, the entity
having jurisdiction to issue decisions and advisory opinions involving the interpretation of NRS
Chapter 116. See NRS 116.615, 116.620 and 116.623.

Third, the request made by PREM INVESTMENT, LLC and MR. PRESRIRUT to
COMMISSIONER BURNS to render an advisory opinion violated NAC 232.040(4), in that parties
with an interest in current legal proceedings may not file a petition for a declaratory order or
advisory opinion concerning a question or matter involved in those actions. In particular, Plaintiffs
note arbitration proceedings currently are pending before the Real Estate Division to determine
whether, and to what extent, collection costs are included in the “super priority” lien as addressed in
NRS 116.3116.°

Fourth, Plaintiffs propose COMMISSIONER BURNS" advisory opinion “squarely

contradicts” District Court Judge Jackie Glass® Order in Korbel Family Trust v. Spring Mountain

Ranch Master Association, Case No. 06A523959, “which has been recognized as the industry

standard for several years now.”®

Fifth, the advisory opinion was sought improperly in an attempt to influence a pending
arbitration before the Real Estate Division. Plaintiffs propose PREM INVESTMENTS, LLC, MR.
PRESRIRUT and their lawyer did not advise the parties to the arbitration they were seeking an
opinion from the FINANCIAL INSTITUTIONS DIVISION, and consequently, the declaratory order
and advisory opinion was issued based upon an incomplete record and one-sided view of the law

presented to COMMISSIONER BURNS.,

SNotably, the Arbitrator for the Real Estate Division, PERSI I. MISHEL, ESQ., has issued his Order Granting
in Part, Denying in Part, Motion for Summary Judgment on Claim of Declaratory Relief filed October 28, 2010, See
Exhibit 1 to PREM INVESTMENTS, LLC’S Request for Leave to File Amicus Curiae Brief and Amicus Curiae Brief
filed December 6, 2010,

®See Ex Parte Application for Temporary Restraining Order and Motion for Preliminary Injunction filed
December 1, 2010, p. 4.
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Sixth, Plaintiffs noted both the FINANCIAL INSTITUTIONS DIVISION and Petitioners’

1

2 | attorney have refused to provide them a copy of the Petition, whereby it is impossible to know the

3 || kind of ex parte communications that have taken place between PREM INVESTMENTS, LLC, MR.
4 || PRESRIRUT and the FINANCIAL INSTITUTIONS DIVISION.”

? 6. Plaintiffs propose injunctive relief should be afforded as they have shown a

j “reasonable likelihood of prevailing on the merits,” and that absent a preliminary injunction, they

2 will suffer irreparable harm. In Plaintiffs’ view, and as noted above, the enforcement of

9 [| COMMISSIONER BURNS’ Declaratory Order and Advisory Opinion or the imposition of stiff
10 I regulatory discipline could include immediate license suspension and revocation proceedings against
1| Plaintiffs, who rely upon their licenses to conduct the collection business on behalf of HOAs.
12 Questioning the propriety of Plaintiffs’ licenses not only will damage, but possibly would destroy
;z their businesses and “wreak havoc™® on HOAs’ abilities to collect past due assessments. Plaintiffs

15 [I further note the Declaratory Order and Advisory Opinion severely limits the rights of HOASs to
16 || recover collection costs, whereby the practical result would shift fees, collection costs and interest
17 | back to the HOAs as opposed to the delinquent homeowner or the real estate investor who takes title

13 to the property at foreclosure auctions. Such is particularly troubling in the situation where HOAs

19
have incurred additional expenses in maintaining foreclosed homes in their communities that have
20
21 fallen into disrepair.
27 | 7. Defendants, on the other hand, argue Plaintiffs have failed to present any evidence of

23 || “great or irreparable injury,”” in that, under NRS 649.395, Defendants cannot impose any
Il

24 disciplinary action against any licensee without a hearing,

25 |l
26
27 ’A copy of the Petition was provided to Plaintiffs’ counsel during the December 7, 2010 hearing before this
Court,
“See Motion for Preliminary Injunction filed December 1, 2010, p. 15, line 15.
28 °See NRS 33.010.
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CONCLUSIONS OF LAW

1. NRS 33.010 identifies situations in which injunctive relief may be granted; it states:
An injunction may be granted in the following cases:

1. When it shall appear by the complaint that the plaintiff is entitled to
the relief demanded, and such relief or any part thereof consists in restraining the
commission or continuance of the act complained of, either for a limited period or
perpetually.

2, When 1t shall appear by the complaint or affidavit that the commission
or continuance of some act, during the litigation, would produce great or irreparable
injury to the plaintiff,

3. When it shall appear, during the litigation, that the defendant is doing
or threatens, or is about to do, or is procuring or suffering to be done, some act in
violation of the plaintiff’s rights respecting the subject of the action, and tending to
render the judgment ineffectual.

2. Case law, interpreting NRS 33.010, provides a preliminary injunction is available if

| an applicant can show a likelihood of success on the merits and a reasonable probability the non-

moving party’s conduct, if allowed to continue, will cause irreparable harm for which compensatory

damages is an inadequate remedy, See Boulder Oaks Community Association v. B & J Andrews,

125 Nev. , 215 P.3d 27, 29 (2009); Dangberg Holdings Nev., LLC v. Douglas County, 115

Nev. 129, 142, 978 P.2d 311, 319 (1999); Dixon v. Thatcher, 103 Nev. 414,415, 742 P.2d 1029

(1987), citing Number One Rent-A-Car v. Ramada Inns, 94 Nev. 779, 780, 587 P.2d 1329, 1330

(1978). The decision whether to grant a preliminary injunction is within the sound discretion of the
district court, whose decision will not be disturbed on appeal absent an abuse of discretion.

Dangberg Holdings Nev., LLC, 115 Nev. at 142-143, citing Number One Rent-A-Car, 94 Nev. at

781, 587 P.2d at 1330; also see Attorney General v. NOS Communications 120 Nev. 65, 67, 84 P.3d

1052, 1053 (2004)(The district court’s decision “will be reversed only where the district court
abused its discretion or based its decision on an erroncous legal standard or on clearly erroncous

findings of fact.”).
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3. NRS Chapter 116 is Nevada’s codification of the Uniform Common-Interest

Ownership Act. See NRS 116.001; also see Boulder Oaks Community Association, 125 Nev,

2

215 P.3d at 29. The purpose of NRS Chapter 116 is to “make uniform the law with respect to the
subject of this chapter among states enacting it.” See NRS 116.1 109(2).

4, Notably, provisions of NRS Chapter 116 may not be varied by agreement, waived or
evaded, except as expressly provided within the chapter. See NRS 116.1104. F urthermore,
“principals of law and equity, including the law of corporations, the law of unincorporated
associations, the law of real property, and the law relative to capaciﬁ to contract, principal and
agent, eminent domain, estoppe!, fraud, misrepresentation, duress, coercion, mistake, receivership,
substantial performance, or other validating or invalidating cause supplement the provisions of”
NRS Chapter 116, except to the extent inconsistent with this chapter. See NRS 116.1108."°

3. NRS 116.3102 defines the powers and limitations of the unit owners’ association. It
states in pertinent part:

1. Except as otherwise provided in this section, and subject to the provisions of
the declaration, the association may do any or all of the following:

(a)  Adopt and amend bylaws, rules and regulations.

(b)  Adopt and amend budgets for revenues, expenditures and reserves and
collect assessments for common expenses from the units’ owners.

(c)  Hire and discharge managing agents and other employees, agents and
independent contractors.

()  Make contracts and incur liabilities. Any coniract between the
association and a private entity for the furnishing of goods or services must not
include a provision granting the private entity the right of first refusal with respect to
extension or renewal of the contract.

'YNRS 116.11085 provides that where “a matter is governed by this chapter is also governed by chapter 78, 81,
82, 86, 87, 87A or 88A of NRS and there is a conflict between the provisions of this chapter and the provisions of those
other chapters, the provisions of this chapter prevail.

JA000219




O 8 ] N AW N e

— e et et e e e
N L B W RN e D

Y et e
oI Ve N Y

DN NN YN NN
o ~N AN B WN e

SUSAN H. JOHNSON
DISTRICT YUDGE

DEPARTMENT XXII

(k)  Impose charges for late payment of assessments pursuant to NRS 116.
311).

(1) Impose construction penalties when authorized pursuant to NRS
116.310305.

(m)  Impose reasonable fines for violations of the governing documents of
the association only if the association complies with the requirements set forth in
NRS 116.31031.

(Emphasis added)

6. NRS 116.310313 also provides:

1, An association may charge a unit’s owner reasonable fees to cover
costs of collecting any past due obligation. The commission shall adopt regulations
establishing the amount of the fees that an association may charge pursuant to this
section.

2. The provisions of this section apply to any costs of collecting a past
due obligation charged to a unit's owner, regardless of whether the past due
obligation is collected by the association itself or by any person acting on behalf of
the association, including, without limitation, an officer or employee of the
association, a community manager or a collection agency.

3. As used in this section:

(a)  “Costs of collecting” includes any fee, charge or cost, by
whatever name, including, without limitation, any collection fee, filing fee, recording
fee, fee related to the preparation, recording or delivery of a lien or lien rescission,
title search lien fee, bankruptcy search fee, referral fee, fee for postage or delivery
and any other fee or cost that an association charges a unit’s owner for the
investigation, enforcement or collection of a past due obligation. The term does not
include any costs incurred by an association if a lawsuit is filed to enforce any past
due obligation or any costs awarded by a court.

(b) “Obligation” means any assessment, fine, construction penalty,
fee, charge or interest levied or imposed against a unit’s owner pursuant to any
provision of this chapter or the governing documents.

(Emphasis added)

JA000220




O o6 1 N B W N

N N e e e e e et e ek ek e
_— O O 0~ O th B W N e

MNONR N NN N
W 1w B W N

SUSAN H. JOHNSON
DISTRICT JUDGE

DEPARTMENT XXII

7. NRS 116.615 provides as follows in salient part:

1. The provisions of this chapter must be administered by the Division,!! subject
to the administrative supervision of the Director of the Department of Business and Industry.

2. The Commission' and the Division may do all things necessary and
convenient 1o carry out the provisions of this chapter, including, without limitation,
prescribing such forms and adopting such procedures as are necessary to carry out the
provisions of this chapter.

(Emphasis added)

8. NRS 116.620 provides:

1. Except as otherwise provided in this section and within the limits of
legislative appropriations, the Division may employ experts, attorneys, investigators,
consultants and other personnel as are necessary to carry out the provisions of this chapter.

2. The Attorney General shall act as the attorney for the Division in all actions
and proceedings brought against or by the Division pursuant to the provisions of this chapter.
3. The Attorney General shall render to the Commission and the Division

opinions upon all questions of law relating to the construction or interpretation of this
chapter, or arising in the administration thereof, that may be submitted to the Attorney
General by the Commission or the Division.

9. NRS 116.623 sets forth in pertinent part:

1. The Division shall provide by regulation for the filing and prompt disposition
of petitions for declaratory orders and advisory opinions as to the applicability or
interpretation of:

(a) Any provision of this chapter or chapter 116A or 116B of NRS;
(b)  Any regulation adopted by the Commission, the Administrator or the

Division; or

(c) Any decision of the Commission, the Administrator or the Division or
any of its sections.

(Emphasis added)

"'"The term “Division” is defined in NRS 116.043 as “the Real Estate Division of the Department of Business
and Industry.”

"2“Commission” is defined in NRS 116.015 as “the Commission for Common-Interest Communities and
[| Condominium Hotels created by NRS 116.600.”
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10.  NRS Chapter 649 and the federal Fair Debt Collection Practices Act (FDCPA)
regulate “collection agencies” and were enacted to prevent abusive debt collection practices. See
Title 15, U.S.C. §1692(e)(stating the FDCPA’s remedial purpose), NRS 649.045'® and NRS
649.370."* NRS Chapter 649 is administered and enforced by the commissioner,'’ who is also
charged with adopting such regulations as may be necessary to carry out the provisions of that
chapter. See NRS 649,051 and 649.053.

11.  NRS 649.020 defines “collection agency.” It states:

1. “Collection agency” means all persons engaging, directly or indirectly, and as
a primary or a secondary object, business or pursuit, in the collection of or in soliciting or
obtaining in any manner the payment of a claim owed or due or asserted to be owed or due to
another.

2, “Collection agency” does not include any of the following unless they are
conducting collection agencies:

(@)  Individuals regularly employed on a regular wage or salary, in the
capacity of credit men or in other similar capacity upon the staff of employees of any
person not engaged in the business of a collection agency or making or attempting to
make collections as an incident to the usual practices of their primary business or
profession.

(b)  Banks.

(c) Nonprofit cooperative associations.

(d)  Unit-owners’ associations and the board members, officers, employees
and units’ owners of those associations when acting under the authority of and in
accordance with chapter 116 or 116B of NRS and the governing documents of the
association, except for those community managers included within the term
“collection agency” pursuant to subsection 3.

(e)  Abstract companies doing an escrow business.

PNRS 649.045 provides:
The legislature finds and declares that;
1. There exists in this state a need for more stringent regulatory control over collection agencies
to ensure that they are composed only of responsible and well qualified personnel.
2, It is the purpose of this chapter to:
(a) Bring licensed collection agencies and their personnel under more stringent public
supervision;
(b) Establish a system of regulation to ensure that persons using the services of a
collection agency are properly represented; and
(c) Discourage improper and abusive collection methods.
"NRS 649.370 provides; “A violation of any provision of the federal Fair Debt Collection Practices Act, 15
U.S.C. §§ 1682 et seq., or any regulation adopted pursuant thereto, shall be deemed a violation of this chapter.”
S“Commissioner” as identified in NRS Chapter 649 is defined as “the commissioner of financial institutions.
See NRS 649.026.

10
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H Duly licensed real estate brokers, except for those real estate brokers
who are community managers included within the term “collection agency” pursuant
to subsection 3.

(g)  Attorneys and counselors at law licensed to practice in this State, so
long as they are retained by their clients to collect or to solicit or obtain payment of
such clients’ claims in the usual course of the practice of their profession,

Ja—

3. “Collection Agency™: (sic)

(a) Includes a community manager while engaged in the management of a
common-interest community or the management of an association of a condominium
hotel if the community manager, or any employee, agent or affiliate of the
community manager, performs or offers to perform any act associated with the
' foreclosure of a lien pursuant to NRS 116.31162 to 116.31168, inclusive, or
116B.635 to 116B.660, inclusive; and

(b)  Does not include any other community manager while engaged in the
management of a common-interest community or the management of an association
of a condominium hotel.

——
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4. As used in this section:

(a) “Community manager” has the meaning ascribed to it in NRS 116,023
or 116B.050.

(b)  “Unit-owners’ association” has the meaning ascribed to it in NRS
116.011 or 116B.030.

S ey
> S VS

12. NRS 649.375 identifies what are “prohibited practices” under NRS Chapter 649. 1t

pd.
AN

16 || states in pertinent part:

17 A collection agency, or its manager, agents or employees, shall not:
18
19 o
2, Collect or attempt to collect any interest, charge, fee or expense incident to
20 the principal obligation unless:
(a) Any such interest, charge, fee or expense as authorized by law or as
21 agreed to by the parties has been added to the principal of the debt by the creditor
29 before receipt of the item of collection;
(b)  Any such interest, charge, fee or expense as authorized by law or as
23 agreed to by the parties has been added to the principal of the debt by the collection
agency and described as such in the first written communication with the debt; or
24 (c) The interest, charge, fee or expenses has been judicially determined as
25 proper and legally due from and chargeable against the debtor.
26 13. I a collection agency engages in a “prohibited practice,” as defined in NRS 649,375,

27 | it may be subject to disciplinary action. See NRS 649.385 to 649.395.
28

11
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14.  NRS 649.385 provides:

1. Upon the filing with the commissioner of a verified complaint against any
collection agency or manager, the commissioner shall investigate the alleged violation of the
provisions of this chapter.

2. If the commissioner determines that the complaint warrants further action, he
shall send a copy of the complaint and notice of the date set for an informal hearing to the
accused and the attorney general.

3. The commissioner may require the accused collection agency or manager to
file a verified answer to the complaint within 10 days after service unless, for good cause
shown, the commissioner extends the time for a period not to exceed 60 days.

4, If, at the hearing the complaint is not explained to the satisfaction of the
commissioner, he may take such action against the accused as may be authorized by the
provisions of this chapter.

15. NRS 649.395 sets forth:

1. The Commissioner may impose an administrative fine, not to exceed $500 for
each violation, or suspend or revoke the license of a collection agency, or both impose a fine
and suspend or revoke the license, by an order made in writing and filed in his office and
served on the licensee by registered or certified mail at the address shown in the records of
the Commissioner, if’

(a) The licensee is adjudged liable in any court of law for breach of any
bond given under the provisions of this chapter; or
(b)  After notice and hearing, the licensee is found guilty of:
(1)  Fraud or misrepresentation;
(2)  Anact or omission inconsistent with the faithful discharge of
his duties and obligations; or
(3) A violation of any provision of this chapter.

2. The Commissioner may suspend or revoke the license of a collection agency
without notice and hearing if:
(a) The suspension or revocation is necessary for the immediate
protection of the public; and
(b)  The licensee is afforded a hearing to contest the suspension or
revocation within 20 days after the written order of suspension or revocation is served
upon the licensee,

3. Upon revocation of his license, all rights of the licensee under this chapter
terminate, and no application may be received from any person whose license has once been

revoked.

4, An order that imposes discipline and the findings of fact and conclusions of
law supporting that order are public records.

12
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16.  Nowhere within NRS Chapters 116 and 649 has this Court found a section which
either authorizes or mandates the FINANCIAL INSTITUTIONS DIVISION or its Commissioner to
issue Declaratory Orders and Advisory Opinions regarding the interpretation or regulation of the
provisions of NRS Chapter 116.

17.  Inthis case, as noted above, Plaintiffs move the Court for preliminary injunction to
enjoin Defendants STATE OF NEVADA, DEPARTMENT OF BUSINESS AND INDUSTRY,
FINANCIAL INSTITUTIONS DIVISION and GEORGE E, BURNS from enforcing the

Commissioner’s Declaratory Order and Advisory Opinion rendered November 18, 2010.'® As noted

more fully below, this Court concludes Plaintiffs have met their burden of showing a likelihood of
success on the merits. In this Court’s view, the Real Estate Division and Commission for Common-
- Interest Communities and Condominium Hotels have exclusive jurisdiction to interpret and/or
administer the provisions of NRS Chapter 116, Defendants FINANCIAL INSTITUTIONS
DIVISION and COMMISSIONER BURNS have no such jurisdiction, and thus, the Commissioner
acted outside of his authority to issue the November 18, 2010 Declaratory Order and Advisory
Opinion. This Court also concludes there is a reasonable probability the enforcement of the
November 18, 2010 Declaratory and Advisory Opinion will cause irreparable harm to Plaintiffs for
which compensatory damages is an inadequate remedy. This Court, therefore, grants preliminary
injunction to enjoin both Defendants from enforcing the Order and Opinion as against Plaintiffs
NEVADA ASSOCIATION SERVICES, INC., RMI MANAGEMENT, LLC and ANGIUS &
TERRY COLLECTIONS, LLC and the homeowner associations that have retained them to act on
their behalf.
18.  As shown within the Declaratory Order and Advisory Opinion, COMMISSIONER

BURNS of the FINANCIAL INSTITUTIONS DIVISION interprets the provisions of NRS Chapter

|

'See Exhibit 1 attached to Plaintiffs’ Motion for Preliminary Injunction filed December 1, 2010.

13
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116 to limit the amount of charges a collection agency may collect on behalf of a HOA. However,
such authority and mandates fall squarely upon the State’s Real Estate Division and the Commission
for Common-Interest Communities and Condominium Hotels. See NRS 116.61 5, 116.620 and
116.623. Indeed, regulations establishing the amount of fees the HOA may charge shail be adopted
by the Commission for Common-Interest Communities and Condominium Hotels; that authority
does not fall upon the Commissioner for Defendant FINANCIAL INSTITUTIONS DIVISION. See
NRS 116.310313 (“The commission shall adopt regulations establish the amount of the fees that an
association may charge pursuant to this section.”)(Emphasis added). NRS 116.310313 also indicates
its provisions apply to any costs of collecting a past due obligation charged to a unit’s owner,
~ including, without limitation, those incurred for “any collection.” See NRS 116.310313(3). In short,
it is the Commission for Common-Interest Communities and Condominium Hotels, nof the
Commissioner of the FINANCIAL INSTITUTIONS DIVISION, who has the jurisdiction and
authority to adopt regulations establishing what the HOA may charge, pursuant to NRS Chapter 116.
19.  In this Court’s view, the jurisdiction of the FINANCIAL INSTITUTIONS
DIVISION and its Commissioner to administer and interpret NRS Chapter 116 does not become
invoked simply because the HOA may retain the services of a collection agency, whose licensing
requirements and practices are dictated by NRS Chapter 649, Indeed, as noted in NRS 116. 3102,
the HOA has authority to hire independent contractors, such as collection agencies, to provide
services, which may include the collection of delinquent accounts from its units’ owners. If this
Court took the view expressed by Defendants, HOAs, in effect, would be subject to and governed by
NRS Chapter 649 in every instance they retained a collection agency to collect delinquent
homeowner assessments and other charges, or to foreclose upon a lien. Such governance would

hinder the HOAs ability to enforce and collect assessments from its members, as so demonstrated

14
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by COMMISSIONER BURNS’ Declaratory Order and Advisory Opinion.'” Furthermore and

perhaps more importantly, such a premise falls outside the purpose of NRS Chapter 116 which is to

l “make uniform the law with respect to the subject of this chapter among states enacting it.” See

NRS 116.1109(2).

l 20.  As this Court concludes Defendants FINANCIAL INSTITUTIONS DIVISION and

, GEORGE E. BURNS have no jurisdiction to administer or interpret the provisions of NRS Chapter

116, it declines to address the other five bases to support Plaintiffs’ position there is a likelihood of
success on the merits in the interest of judicial expediency.

22.  As this Court has determined Plaintiffs have sustained the burden of proof there is a
likelihood of success upon the merits, the next issue it addresses is whether Plaintiffs have
demonstrated a reasonable probability Defendants’ enforcement of the November 18, 2010
Declaratory Order and Advisory Opinion would cause irreparable harm for which compensatory
damages is an inadequate remedy. Defendants argue Plaintiffs will suffer no injury as no
‘disciplinary action has been filed, and Plaintiffs cannot be subject to any regulatory discipline
without a hearing. Defendants’ premise ignores at least two points. First, in this Court’s view, the
filing of a complaint, charge or accusation of committing a prohibited practice against a collection
agency under NKS Chapter 649 is, in and of itself, a harm. In this case, MR. TERRY, one of the
principals of Plaintiff ANGIUS & TERRY COLLECTIONS, LL.C, has been informed by one of
Defendants’ internal auditors the Declaratory Order and Advisory Opinion will be enforced
immediately. Plaintiffs should not be placed in the position where they may act 1o violate

COMMISSIONER BURNS’ Declaratory Order and then face disciplinary action before they can

17See Exhibit 1 of Plaintiffs’ Motion for Preliminary Injunction filed December 1, 2010, p, 10 (“Additionally,
prior to the imposition of any additional fees, charges, penalty and interest to any assessment or fine by a collection
agency, the association must expressly approve the fecs, charges, penalty and interest pursnant to the provisions in its
governing documents.”).

15
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seek injunctive relief. Second, Defendants’ position Plaintiffs cannot be subject to discipline
without a hearing is not necessary true. NRS 649.395(2) provides the Commissioner may suspend
or revoke the license of a collection agency without notice and hearing if he deems it necessary for
the immediate protection of the public. In that case, the licensee is afforded a hearing to contest the
suspension or revocation sometime within twenty (20) days thereafter. Upon revocation of the
license, all rights of the licensee terminate, meaning, in that situation, Plaintiffs could not conduct
their collection business during the time of revocation. See NRS 649.395(3). Furthermore, an order
that imposes discipline, along with the findings of fact and conclusions of law supporting the order,
are public records. See NRS 649.395(4). To wit, even if, in the instance where the Commissioner
ultimately determined his initial assessment that the collection agency’s license should be suspended
or revoked without hearing was incorrect, the revocation or suspension still would remain a matter
of public record. In short, this Court concludes Plaintiffs have met the second prong of NRS 33.010
by demonstrating that, if Defendants’ conduct were allowed to continue, it would cause them

i irreparable harm for which compensatory damages is an inadequate remedy.

Accordingly, based upon the foregoing,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED Plaintiffs* Motion for

Preliminary Injunction filed December 1, 2010 is granted, as Plaintiffs have sustained their burden

of demonstrating there is a likelihood of success upon the merits, and that if Defendants’ conduct

I was allowed to continue, such will cause irreparable harm to Plaintiffs for which compensatory

damages is an inadequate remedy, pursuant to NRS 33.010;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED Defendants STATE OF
NEVADA, DEPARTMENT OF BUSINESS AND INDUSTRY, FINANCIAL INSTITUTIONS
DIVISION and GEORGE E. BURNS are prohibited from enforcing COMMISSIONER BURNS®

November 18, 2010 Declaratory Order and Judgment against‘Plaintiffs NEVADA ASSOCIATION

'L 16
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SERVICES, INC., RMI MANAGEMENT, LLC and ANGIUS & TERRY COLLECTIONS, LLC
and the homeowners’ associations in which these Plaintiffs are employed or hired to collect
delinquent assessments and other charges identified in NRS Chapter 116 against delinquent units’
OWNeTs,

IT IS FURTHER ORDERED, ADJUDGED AND DECREED this Preliminary Injunction
shall take effect immediately upon the filing of this Order, and its terms shall be enforced until
further Order of this Court.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the bond or cash
previously posted by Plaintiffs in the amount of TWO THOUSAND FIVE HUNDRED AND
NO/100 DOLLARS (§2,500.00) in accordance with Rule 65(c) as security shall remain posted as
security for the payment of such costs and damages as may be incurred or suffered by any party who
is found to have been wrongfully enjoyed or restrained in this action.

DATED and DONE this 10" day of December 2010 at 4:45 p.m.

) /) Ll
TNCOURT JUDGE

38
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CERTIFICATE OF SERVICE

I hereby certify that, on the 10" day of December 2010, I electronically served (E-served),
placed within the attorneys’ folders located within the Court Clerk’s Office or mailed a true and
correct copy of the foregoing ORDER GRANTING PLAINTIFFS’ MOTION FOR PRELIMINARY
INJUNCTION AND PRELIMINARY INJUNCTION to the following counsel of record, and that
first-class postage was fully prepaid thereon:

PATRICK J. REILLY, ESQ.
HOLLAND & HART, LLP
3800 Howard Hughes Parkway, 10" Floor

Las Vegas, Nevada 89169
preilly@hollandhart.com

DANIEL EBIHARA, ESQ., Deputy Attorney General
OFFICE OF THE ATTORNEY GENERAL

555 East Washington Avenue, Suite 3900

Las Vegas, Nevada 89101

JAMES R. ADAMS, ESQ.

ADAMS LAW GROUP, LTD.

1 8681 West Sahara Avenue, Suite 280
Las Vegas, Nevada 89117

%/{ C~

Laura Banks, Judicial Executive Assistant
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MSJD

Patrick J. Reilly, Esq.
Nevada Bar No. 6103
Joseph G. Went, Esq.
Nevada Bar No. 9220
HOLLAND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600

Fax: (702) 669-4650
preilly@hollandhart.com

Attorneys for Plaintiff

Electronically Filed
10/14/2015 08:59:16 AM

%*W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

TITLEMAX OF NEVADA, INC., a Nevada
corporation,

Plaintiff,
VS.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Defendant.

Case No.: A-15-719176-C
Dept. No.: XXI

PLAINTIFF’S MOTION FOR
SUMMARY JUDGMENT

Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or TitleBucks (“TitleMax”), by and

through its attorneys of record, the law firm of Holland & Hart LLP, hereby moves for summary

judgment in the above-entitled action against the State of Nevada, Department of Business and

Industry, Financial Institutions Division (the “FID”).

/]
/]
/1]
/]
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Holland & Hart LLP

T
A

G555 Hillwood Drive, Szeond Floo:

Las Yegas, Nevads 89134

I~

This Motion is made pursuant to Rule 56(a) of the Nevada Rules of Civil Procedure
(“NRCP™ and Rule 2.20 of the Eighth District Court Rules ("EDCR”) and is based oo the
attached Memorandum of Points and Authorities and supporting documentation, the Declaration
of Carrie Carbone® atlached hereto as Exhibit 1, the papers and pleadings on file in this action,
and any oral argument this Court may allow

DATED this 13th day of October 2015,

!,j ,"' ; “:‘;‘-’
P £ £
;l,v‘) i g -"'"‘ ¢ 3
~ i ~"“-e'f :'?{\ \ 4

F’atuck J. Reﬂl;y.q Esq.

“Joseph G. Wefﬂ Esq.

HOLLAND & WARTLLP

9555 Hillwood Drive, Second Floor

l.as Vegas, Nevada 89134

Attorneys for Plaintiff

NOTICE OF MOTION

TO:  All Interested Parties and/or their Counsel of Record
PLEASE TAKE NOTICE the undersigned will bring the foregoing FLAINTIFE’S MOTION

FOR SUMMARY JUDGMERNT on for hearing before the

9:30
on the 18day of November , 2015, at the hour of  amu/paa. or as soon
theveafter as may be heard.
v bt 1 . , A
DATED this 13th day of October 2015,/ § {
f‘; § f {‘:
H j N .-‘:?'
‘ 5 A Fre

/ ;
Pfitzmm Rmﬂy,\i %q
Joseph G. chii Lsc
FlOLLAND & HART L I P
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff

''Mr. Carbone executed the attached declaration in support of Plaintiff’s Motion for Preliminary Injunction. The
same exhibit authenticated in said declaration is attached hereto as Exhibit 2.
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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

L
INTRODUCTION

This is an action for declaratory relief in which TitleMax seeks from this Court an
interpretation as to NRS 604A.210, NRS 604A.445, and NAC 604A.230. TitleMax does not at
this time seck money damages, attorney’s fees, or costs from the FID. Yet, since the filing of
this action, the FID has commenced disciplinary action in retaliation against TitleMax, even
though the FID’s sole dispute with TitleMax arises from the legal interpretation of the three rules
before the Court. Despite the foregoing, TitleMax seeks summary judgment on its declaratory
relief claim so that it has some guidance as to the interpretation of three rules.

I1.
STATEMENT OF FACTS

A. The Parties.

The FID is an agency of the State of Nevada with regulatory authority over loans made
pursuant to NRS Chapter 604A. See generally NRS 604A.400 ef seq. TitleMax 1s a lender
licensed pursuant to NRS Chapter 604A and is a “licensee” within the meaning of NRS
604A.075. Exhibit 1. TitleMax thus offers title loans to its borrowers, which are governed by
NRS Chapter 604A and are regulated by the FID and its Commissioner. /d,

B. Examinations of TitleMax and the Legal Dispute Between the Parties.

This dispute does not involve the breaking of well-worn black and white rules. Rather,
this declaratory relief action involves a mere dispute over the interpretation of two statutes and
one regulation. The FID has gone from giving TitleMax a “Needs Improvement” rating in 2014
to an “Unsatisfactory” rating in 2015. Notably, the “Unsatisfactory” rating and the threat of
discipline came afier TitleMax commenced this action seeking declaratory relief, and the FID
has now commenced an administrative disciplinary proceeding against TitleMax in apparent

retaliation for commencing this action.

Page 3 of 14
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Specifically, in 2014, the FID conducted an examination of TitleMax and issued reports
of examination (collectively the “2014 ROEs”) covering statutory and regulatory compliance at
TitleMax’s various retail stores located in the State of Nevada. Exhibit 1. In the 2014 ROESs, the
FID stated that TitleMax was in violation of NRS 604.210, NRS 604.445, and NAC 604A.230.
Id. Based upon the examiner’s incorrect application of NRS 604.210, NRS 604.445, and NAC
604A.230, the FID issued a “Needs Improvement” rating, thereby indicating that TitleMax had
demonstrated less than satisfactory compliance in the examination. /d. TitleMax disagreed with
the FID’s findings and filed the instant action to settle the disputes over the interpretation of NRS
604.210, NRS 604.445, and NAC 604A.230, which resulted in the alleged violations. Id.

While this case was pending, the FID issued reports of examination for 2015 and again
found that TitleMax was in violation of NRS 604.210, NRS 604.445, and NAC 604A.230. The
FID provided that TitleMax’s rating was deemed “Unsatisfactory” and that TitleMax “may be
subject to disciplinary action due to the nature of the violations.”

1. The Alleged Violations of NAC 604A4.230.

TitleMax allows co-borrowers to be on a title loan. The FID alleged that
TitleMax violated NAC 604A.230(1)(a) anytime a co-borrower was not listed on title of the
vehicle associated with said loan. Yet, as set forth below, to be successful, the FID would have
to persuade this Court to ignore basic surety law and deem that a co-borrower and a guarantor
are onc and the same in the eyes of the law.

2. The Alleged Violations of NRS 604A.210 and NRS 604A.445.

TitleMax offers a 210-day installment loan product, which the FID agrees
complies with the applicable statutes and regulations. Exhibit 1. At the time of making the title
loan, TitleMax unilaterally offers each borrower under the installment loan a grace period of
deferment gratuitously (without additional charge) pursuant to the terms of a Grace Period
Payments Deferment Agreement (the “Grace Period Agreement”). Attached hereto as Exhibit 2
is a true and correct copy of the Grace Period Agreement.

/77

/]
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TitleMax has a policy of working with borrowers and giving them every

opportunity to fulfill their contractual obligations and thus avoid defaults. Exhibit 1. Indeed, it

is the goal for TitleMax for each customer to repay the loan, not for TitleMax to repossess any

motor vehicle. Id. As such, TitleMax has adopted customer friendly policies to allow borrowers

grace periods without additional charge. Jd. There are no additional charges or increased

interest, but the customer merely has to pay the original interest that was agreed to during the

grace period. Id. The Grace Period Agreement provides:

Consideration. You acknowledge and agree that you and
we ecntered into a Title Loan Agreement on (“Loan
Agreement.”). Under the Title Loan Agreement, we agreed
with you that we may subsequently offer you a “Grace
Period” which is a gratuitous period of payments
deferment. You agree that we are offering you a “Grace
Period” and you are voluntarily accepting such offer after
entering into a Loan Agreement pursuant to the provisions
of NRS 604A.70 and NRS 604A.210. Please note that
since this is a “Grace Period” it is not an “extension” as
defined in NRS. 604A.065. Under the Title Loan
Agreement, your obligation to pay simple interest under the
Loan Agreement remains unchanged. Other than the
interest and fees originally provided for in the Title Loan
Agreement, we do not charge you any additional fees or
interest for entering into this Grace Period Payments
Deferment Agreement.

Exhibit 2 (emphasis added). Under the Grace Period Agreement, the borrower has the right to

prepay without penalty.

In addition, the Grace Period Agreement obtains each borrower’s written

acknowledgement and agreement that simple interest continues to accrue as set forth in the loan

agreement. Specifically, it provides:

8135930 2

Acknowledgment of Simple Interest Accrual.  You
acknowledge that we use the simple interest method to
calculate and accrue the interest owing under the Loan
Agreement. Interest is not compounded under the Loan
Agreement. You acknowledge that simple interest is
charged on the outstanding principal balance. Payments
will be applied first to accrued interest, second to
outstanding charges, if any, and third to principal. We
calculated and estimated the simple interest under the Loan
Agreement and disclosed in the “Finance Charge”
disclosure assuming you would pay each scheduled
payment in the amount scheduled and on the scheduled
Payment Dates. The original Payment Schedule in the
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Exhibit 2.

Loan Agrcement provided for payments which would
ratably and fully amortize the entire Principal Amount
and interest payable. The interest rate under the Loan
Agreement remains unchanged. You acknowledge that
simple interest is charged on the unpaid principal balance
of this Loan Agreement at the daily rate of

% from the date of this Loan Agreement
until the earlier of: (i) the due date of your last payment as
set forth in the original Payment Schedule; or (i1) payment
in full. Now that the Payment Schedule has changed,
yvou acknowledge that the new Payment Schedule
provided for in this Grace Period Payments Deferment
Agreement, if followed, will ratably and fully amortize
the entire Principal Amount and interest payable over a
longer period of time than the original Payment
Schedule in the Loan Agreement. As such you
acknowledge and agree vou will continuc to incur
interest as provided in the Loan_ Agreement. You
further agree that in sctting the amount of the payments
and dates of the payments, we have estimated the
accrued interest owing to us assuming yvou make the
payments in the amounts scheduled and on the exact
dates set forth in the Grace Periods Payments
Deferment  Schedule _above. Early payments may
decrcase the amount of interest you owe. Making a
payment in an amount greater than scheduled above may
decrease the amount of interest you owe. Late payments
may increase the amount of interest you owe. The
amount of this increase or decrease will be reflected in the
final payment. If an early payment is less than the
scheduled installment, then you must pay the difference on
or before the upcoming installment due date. You may
request a payoff at any time (emphasis added).

Even though the law does not require a grace period, TitleMax offers a grace

period at the outset of the loan for a variety of reasons. The “grace period” policy allows

borrowers the opportunity to elect to reduce their monthly obligations and allows borrowers to

make informed decisions about their cash flow throughout the loan process. Exhibit 1. Indeed,

one of the benefits a borrower may receive in entering into a Grace Period Agreement is that the

monthly payment for the borrower is lower than originally scheduled under the Loan Agreement.

Id. While paying down debt has its obvious benefits, it is equally important for many borrowers

to reduce monthly payment obligations. Id. Thus, many of TitleMax’s borrowers view the

reduction in the monthly payment and resulting “cash flow cushion or margin” created thereby,

as not only valuable option, but also a benefit not afforded by others in the market. /d.

8135930 2
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TitleMax only makes available its “grace period” program for those borrowers not
currently in default and who want such option. Exhibit 1. TitleMax does not seek to change the
terms of the loan, does not impose charges for offering the grace period, does not impose
“additional” interest, and does not exact other concessions, as a traditional lender might when it
offers or refinances a loan. Id  Borrowers may also make their payments as originally
scheduled, even though they have entered into a Grace Period Agreement. Id. TitleMax charges
no type of prepayment penalty for borrowers desiring to pay off early and save interest.  /d.
Likewise, borrowers always maintain a right to make payments under a repayment plan under
NRS 604A.475. TitleMax fully complies with NRS 604A.475 for those customers requesting a
repayment plan after default.

Despite the foregoing, the FID found that TitleMax’s offering of the grace period
violated NRS 604A.210 and 604.A445. The FID seemingly ignores that TitleMax offers the
grace period gratuitously, without additional charge, and without additional interest.

In taking its position, the FID has taken its authority too far. It has effectively
rewritten NRS 604A.210(2) to suit its own agenda, in contradiction of the statute’s legislative
history. As a result, this case is not just about the interpretation of certain provisions of Nevada
law—it also is about the separation of powers. It is about the power of the Legislature to write
laws. And, equally important, it is about the inability of the executive and judicial branch to
rewrite laws which they want to change.

/]
/]
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I11.
LEGAL ANALYSIS

A. Standard of Review.
The Nevada Rules of Civil Procedure provide, in pertinent part, as follows:

A party against whom a claim . . . is sought may, at any
time, move with or without supporting affidavits for a
summary judgment in the party's favor as to all or any part
thereof . . . the judgment sought shall be rendered forthwith
if the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter
of law.

NRCP 56. Summary judgment must be granted “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter

of law.” NRCP 56(c). In Wood v. Safeway, Inc., the Nevada Supreme Court embraced the

summary judgment standard set forth in seminal United States Supreme Court cases such as

Anderson, Celotex, and Matsushita. 121 Nev. 724, 731, 121, P.3d 1026, 1031 (2005); see also

Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986); Celotex Corp. v. Catrett, 477 U.S. 317
(1986); and Matsushita Ilec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). Under this

standard, summary judgment is designed to secure the just, speedy, and inexpensive
determination of every action where appropriate. Celotex, 477 U.S. at 327,
Once the moving party demonstrates the absence of a genuine issue of material fact, the

nonmoving party must show the existence of a genuine issue of material fact to avoid summary

judgment. Cuzze v. University & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 172 P.3d 131, 134

(2007). Nevada law no longer allows the nonmoving party to merely raise the “slightest doubt”
about the facts. Wood, 121 Nev. at 731, 121 P.3d at 1031. Thus, the nonmoving party cannot
merely “build a case on the gossamer threads of whimsy, speculation, and conjecture.” /d. at 732,
121 P.3d at 1031 (quotation omitted). The nonmoving party must present genuine issucs of

material fact to avoid summary judgment. /d.

/]

Page 8 of 14
8135930_2

JA000238




Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Summary judgment is a particularly appropriate vehicle to resolve claims for declaratory

relief. Merrimack Mut. Fire Ins. Co. v. Batts, 59 S.W.3d 142, 147-48 (Tenn. App. 2001),

Coalition for Canyon Preservation v. Slater, 33 F. Supp.2d 1276, 1280 (D. Mont. 1999);

American Home Ins. Co. v. Martin, 1992 WL 123132, at *5 (N.D. Ill. 1992).

B. TitleMax is Entitled to Declaratory Relief On Its Interpretation of NAC

604A.230(1)(a).

TitleMax secks a declaration from this Court that an individual may be a co-borrower on
a title loan without violating NAC 604A.230(1)(a) when said individual is not listed on title of
the vehicle associated with said loan. The FID has deemed there is a violation of NAC
604A.230(1)(a) whenever a co-borrower on a title loan is not on the vehicle’s title. The rule
states simply that:

1. A licensee shall not:

(a) Require or accept a guarantor to a transaction _entered into
with a customer.

NAC 604A.230(1)(a)(emphasis added). This provision is unambiguous and must be interpreted
according to its plain language, which only prohibits having a guarantor on a title loan. Nothing
more. Thus, NAC 604A.230(1)(a) has no application to co-borrowers.

First, there is no express prohibition in NRS Chapter 604A or the accompanying
regulations that prohibit co-borrowers from obtaining a title loan. Moreover, because NAC
604A.230(1)(a) is absolutely silent on the issue of co-borrower, it is bewildering to imagine how
the existence of a co-borrower could violate NAC 604A.230(1)(a). It is a basic tenet of statutory
interpretation that an unambiguous provision must be interpreted according to its plain meaning.

See, e.g., We The People Nev. ex rel. Angle v. Miller, 124 Nev. 874, 881, 192 P.3d 1166, 1170

(2008) (explaining that this court interprets unambiguous language “in accordance with its plain

meaning”); State Dep’t of Ins. v. Humana Health, Ins., 112 Nev. 356, 360 (1999). It is clear that

NAC 604A.230 only prohibits “a guarantor” from guaranteeing a title loan. The FID cannot add
a scparate or additional meaning to this plain and clear regulation. Indeed, when interpreting the

plain language of a statute, Nevada courts “presume that the Legislature intended to use words in
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their usual and natural meaning.” McGrath v. Dep't of Public Safety, 123 Nev. 120, 123, 159

P.3d 239, 241 (2007). Thus, the existence of a co-borrower cannot trigger a violation of NAC
604A.230(1)(a).

Because of this regulation’s silence as to co-borrowers, for the FID to claim that there is a
violation of NAC 604A.230(1)(a) whenever a co-borrower on a title loan is not on the vehicle’s
title, the FID must ignore basic legal principles of sureties and treat co-borrowers and guarantors
as one and the same. This is an absurd reading of the regulation and must be rejected—a co-
borrower is not a guarantor under the law.

The most poignant difference between a co-borrower and a guarantor is a co-borrower is
a principal obligor while a guarantor is a secondary obligor. See, e.g., RESTATEMENT (THIRD) OF
SURETYSHIP & GUARANTY § 15. A co-borrower is primarily liable on the loan and whether his
or her fellow debtor defaults or has defenses is not pertinent to his or her obligation to repay. A
guarantor, on the other hand, is not liable at all, unless the principal obligor defaults. Indeed, to
collect on a guaranty, a lender would have to prove the default by the underlying borrower,
which, of course, is not the case with the co-borrower arrangement. SEE, £.G., RESTATEMENT
(THIRD) OF SURETYSHIP & GUARANTY § 22. These distinctions between a co-obligor and a
guarantor render the FID’s position erroneous.

As a matter of law, there cannot be a violation of NAC 604A.230(1)(a) based upon the
mere existence of a co-borrower, which is fatal to the FID’s interpretation of the regulation.
Thus, Court should find that that an individual may be a co-borrower on a title loan without

violating NAC 604A.230(1)(a) when said individual is not listed on title of the vehicle associated

with said loan.
/]
/]
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C. TitleMax is Entitled to Declaratory Relief On Its Interpretation of NRS 604A.210
and NRS 604A.445.

The Court should declare that the Grace Period Agreement cannot violate NRS 604A.210
or 604A.445. As set forth above, TitleMax does not charge any fees to grant a grace period, and
does not charge any additional fees or additional interest on an outstanding loan during such a
grace period. Exhibit 1. In fact, the grace period is offered unilaterally at the outset of the loan,
and is contained in the original loan agreement language—the customer merely nceds to take
advantage of it—there is nothing “additional” about the grace period. Yet, despite these
undisputed facts, the FID contends that TitleMax violated NRS 604A.210 and 604A.445. The
FID’s interpretation of these statutes is incorrect.

The FID has taken the position that a licensee is prohibited from charging any interest
whatsoever during a grace period and, if it does charge interest during a grace period then it
violates NRS 604A.445, which limits the term of a title loan. The FID’s position is not
supported by law. The alleged statute violated, NRS 604A.210, provides:

The provisions of this chapter do not prohibit a licensee from offering a customer
a grace period on the repayment of a loan or an extension of a loan, except that
the licensee shall not charge the customer:

. Any fees for granting such a grace period; or

2. Any additional fees or additional interest on the outstanding loan
during such a grace period.

NRS 604A.210 (emphasis added). To support its interpretation that NRS 604A.210(2) prohibits
the accrual of amy interest on the outstanding loan during a grace period, the FID must
completely strike the word “additional” from the statute. This is improper.

If the Legislature had intended to ban the accrual of “any” interest during the grace
period, it would not have inserted the word “additional” before “interest” in NRS 604A.210.
Yet, the statute clearly reads “additional interest” and courts must consider a statute’s provisions
“in a way that would not render words or phrases superfluous or make provisions nugatory.”

Southern Nev. Homebuilders Ass’n v. Clark County, 121 Nev. 446, 449, 117 P.3d 171, 173

(2005) (quotation omitted). If it is the FID’s position that the prohibition of “additional fees™ or
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“additional interest” means that the total interest on the loan, for the entire period the loan is
unpaid, cannot exceed the total interest contracted to be paid within 210 days, it is also
misguided. This view would again render the word “additional” meaningless and superfluous,
which is contrary to well-settled maxims of statutory construction. In re Steven Daniel P., 129
Nev. —, 309 P.3d 1041, 1043-44 (2013). Without question, the plain reading of the statute
allows the original contractual interest on a title loan to accrue during a grace period and only
prevents interest that is “additional” to the contractual simple interest.

In addition, Nevada law compels courts to use common sense when interpreting statutes.

Southern Nev. Homebuilders, 121 Nev. at 449, 117 P.3d at 173; Matter of Petition of Phillip

A.C., 122 Nev. 1284, 1293 (2006). Here, if there is a grace period, by definition, the borrower
has not repaid the full contractual interest of a loan. As a result, the total interest for the original
term plus the grace period would always be higher than the interest accrued only for the original
term assuming the loan was repaid pursuant to its original terms. Therefore, under the FID’s
apparent interpretation, the word “additional” is again rendered meaningless and superiluous, as
the Legislature could have just omitted that word and prohibited all interest during the grace
period and reached the same conclusion.

Importantly, the legislative history involving NRS 604A.210 supports TitleMax’s
position. In April 2005, Sections 13 and 23 of Assembly Bill (“AB”) 384, were re-written and
added to what would ultimately become NRS 604A.210. Section 23 originally prohibited a
licensee from charging the following during a grace period:

1. Any fees for granting such a grace period; or
2. Any fees or interest on the outstanding loan during such a grace period.
Attached hereto as Exhibit 3 is a true and correct copy of the original Section 23. The word

“additional” was not yet part of the proposed legislation. Yet, the word “additional” was

specifically added after the original bill was drafted. This legislative change is not only

significant, it alone is dispositive of this matter, because it evidences that the Legislature

specifically rejected the FID’s current position when it enacted AB 384. Coast Hotels &

Casinos, Inc. v. Nev. State Labor Comm’'n, 117 Nev. 835, 841, 34 P.3d 546, 550 (2001).
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According to the United States Supreme Court, “[flew principles of statatory construction are

more compelling than the proposttion that Congress does not intend sub silentio to enact

statutory language that it has earlier discarded in favor of other language.”” NS v. Cardoza--

Fonseca, 480 U.8. 421, 442 (1987). Thus, “[wlhere Congress includes [certain} language i an |

earlier Version of a bill but deletes it prior to enactment, it may be presumed that the {omitted

Stares v. NEC Corp., 931 F.2d 1493, 1502 (11th Cir. 1991) (changes in statutory language

“generally indicate | | an intent to change the meaning of the statute™); Southern Pac. Transp.

Co. v, Usery, 539 F.2d 386, 390-91 (Sth Cir. 1976); Bonner v. City of Prichard, 661 F.2d 1206,

1207 (11th Cir. 1981) (en banc). Here, by including the word “additional”, the Nevada |
Legislature specifically intended that interest at the contract rate could continue during the grace |
period.
IV,
CONCLUSION

f\cc_:ordingly, and based on the foregoing, TitleMax respectfully requests that this Court
enter summary judgment in its favor, granting declaratory relief as follows: and (i) an individual
may be a co-borrower on a title loan without violating NAC 604A.230(1)(a) when said
individual is not listed on title of the vehicle associated with said loan; and (ii) the Grace Period
Agreement does not violate NRS 604A.210 or NRS 604A.445,

DATED this 14th day of October 2015, 4

{ i ) 4
}?atrldi{ v Roﬂ]y, }ﬁ;{l 15
floqeph G. Went, Fsq. ¢
fHorLaND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

| hereby certify that on the 14th day of October, 20135, a true and correct copy of the
foregoing PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

was served by the following method(s):

Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s c-filing system and served on counsel electronically in
accordance with the E-~service list to the following email addresses:

Adam Paul Laxalt

Attorney General

Christopher A. Hecles

Deputy Attorney General

David J. Pope

Sr. Deputy Attorney General

555 E. Washington Ave., Suite 3900

L.as Vegas, NV 89101

Tel: (702) 486-3420

Fax: (702) 486-3416

Frmail: ceccles@ag.nv.gov
dpope{@ag.nv.gov

Attornevs for Defendant

U.S. Mail: by depositing same in the United States mail, first class postage fully
prepaid to the persons and addresses listed below:

Email: by electronically delivering a copy via email to the following e-mail address:

Facsimile: by faxing a copy to the following numbers referenced below:
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DECL

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Joseph G. Went, Esq.

Nevada Bar No. 9220

HorLLaND & HARTLLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

i Tel: (702) 669-4600

Fax: (702) 669-4650
preilly@hollandhart.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

TITLEMAX OF NEVADA, INC., a Nevada| Case No.: A-15-719176-C
corporation,
Dept. No.: XXI
Plaintitt,
DECLARATION OF CARRIE E.
Vs. CARBONE IN SUPPORT OF
PLAINTIFF’S MOTION FOR

I STATE OF NEVADA, DEPARTMENT OF | PRELIMINARY INJUNCTION

BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Defendant.

I, Carrie E. Carbone, hereby declare under penalty of perjury of the laws of the State of

Nevada as follows:

1. I am a resident of the State of South Carolina, over the age of eighteen (18) years

- and, in all respects, am competent to make this Declaration. This Declaration is based upon my

|l personal knowledge and if called upon to testify I would testify as set forth in this Declaration.

2. I am the Senior Vice President of Compliance and General Counsel for TMX
Finance LLC, the parent company of TitleMax of Nevada, Inc. (*TitleMax™), Plaintiff in the
underlying action. I am an attorney, licensed to practice law in the States of Ohio and Texas

and the Commonwealth of Massachusetts. I make this declaration in support of TitleMax’s

- Motion for Preliminary Injunction.
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3. TitleMax is a lender licensed pursuant to NRS Chapter 604A and is a “licensee”
within the meaning of NRS 604A.075. TitleMax offers title loans to its borrowers, which are
governed by NRS Chapter 604A and are regulated by the State of Nevada, Department of
Business and Industry, Financial Institutions Division (the “FID”) and its Commissioner.

4, In 2014, the FID conducted an examination of TitleMax and issued separate
reports of examination for each of its retail locations in Nevada (collectively the “2014 ROEs™)
covering statutory and regulatory compliance at TitleMax’s various retail stores located in the
State of Nevada.

5. In the 2014 ROEs, the FID stated that TitleMax was in violation of NRS
604.210, NRS 604.445, and NAC 604A.230. The FID issued a “Needs Improvement” rating in

- each ROE, thereby indicating that TitleMax had demonstrated less than satisfactory compliance

in the examination.

6. TitleMax disagreed with the ROE and commenced the instant action specifically
to settle the disagreement between the parties over the interpretation of NRS 604.210, NRS
604.445, and NAC 604A.230, which resulted in the alleged violations, Id.

7. After TitleMax commenced this lawsuit, the FID conducted another examination
of TitleMax and again found that TitleMax was in violation NRS 604.210, NRS 604.445, and
NAC 604A.230., This time, however, the FID escalated its rating of TitleMax to
“Unsatisfactory,” based upon the same legal 1ssue.

8. Based upon the “Unsatisfactory” rating, TitleMax is at risk of enforcement by
the FID which may include licensec suspension or even license revocation proceedings on short
notice under NRS 6G4A.800 ef seq.

9. TitleMax offers a 210-day simple interest installment loan product, which the

FID agrees complies with the applicable statutes and regulations. At the time of making the
loan, TitleMax unilaterally offers each borrower under the installment loan a grace period of
deferment gratuitously (without additional charge) pursuant to the terms of a Grace Period

Payments Deferment Agreement (the “Grace Period Agreement”). Attached to the Motion for
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Preliminary Injunction as Exhibit 2 is a true and correct copy of TitleMax’s Grace Period
Agreement.

10, TitleMax has a policy of working with borrowers and giving them every
opportunity to fulfill their contractual obligations and thus avoid defauits. Indeed, it is the goal
for TitleMax for each customer to repay the loan, not for TitleMax to repossess any motor
vehicle collateral that secures the repayment of the loan.

11.  As such, TitleMax has adopted customer-friendly policies to allow borrowers
grace periods without additional charge. TitleMax assesses no additional charges or additional
interest as a condition to or a requirement of the grace period; rather, the customer merely is
required to pay during the grace period interest on the unpaid principal at the same annual rate
to which the borrower originally agreed in the loan agrcement. In addition, borrowers may pay
their loans off early, thereby reducing the overall interest paid, and TitleMax charges no type of
prepayment penalty for early repayment.

12.  Even though the law does not require a grace period, TitleMax offers a grace
period at the outset of the loan for a variety of reasons. The “grace period” policy allows
borrowers the opportunity to clect to reduce their monthly payment obligations and enables
them to make informed decisions about their cash flow throughout the loan process. Indeed,
one of the benefits a borrower may receive in entering into a Grace Period Agreement is that the

monthly payment for the borrower is lower than originally scheduled under the loan agreement.

If borrowers repay these simple interest loans under an extended repayment schedule as

compared to the original repayment schedule in the loan agreement and opt not to make
principal payments during the grace period, however, they ultimately will pay more interest in
the aggregate.

13, While paying down debt has its obvious benefits, it is equally important for
many borrowers to reduce monthly payment obligations. Thus, many TitleMax borrowers view
the reduction in the monthly payment and resulting “cash flow cushion or margin” created

thereby, as not only valuable option, but also a benefit not afforded by others in the market.
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14, TitleMax only make available its “grace period” program for those borrowers not
currently in default and who want such option.

15.  In offering grace period, TitleMax does not seek to change the terms of the loan,
does not impose charges or “additional” interest as a condition to or as a requirement of
extending the grace period, and does not exact other concessions, as a traditional lender might
when it extends or refinances a loan.

16.  Borrowers may also make their payments as originally scheduled, even though
they have entered into a Grace Period Agreement. As noted above, borrowers may pay their
loans off early without incurring a prepayment penalty.

17. Likewise, borrowers always maintain a right to make payments under a
repayment plan under NRS 604A.475. TitleMax fully complies with NRS 604A.475 for those
customers requesting a repayment plan after detault.

EXECUTED this 11th day of September 2015 in Savannah, Georgia.

™

x"; ;y o1 ¢
C& AL d (C (iq{wﬂm‘,(ﬁi
CARRIE E. CARBONE
Senior Vice President of Compliance and General Counsel
TMX Finance LL.C

£
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GRACE PERIOD PAYMENTS DEFERMENT AGREEMENT

Date: <Print Date> Account Number: <Loan D>

Customer Name: <Customer First | Licensee Name: <TilleMax of Nevada, Inc. dibfa <prand>>

Middle Last> Address: <Store Address, City, State Zip>
Address: <Customer Address, City,
State Zip> Vehicle Information; <Vehicle Year Make Model, VIN>

Co-Bormower Name; <Joint Applicant
First Middle Last

Address. <Joint Applicant Address,
Cily, State Zip>

Definitions and Terms. In this Grace Period Payments Deferment Agreement, “customer,” *you,” and “your” mean the customer
who signed it. “Licensee’, "we’, "us” and "our” mean TitleMax of Nevada, Inc. d/b/a TitleMax, a title loan services provider licensed
and regulated by the Nevada Financial Institutions Division, 2785 E Desert inn Road, Suite 180, Las Vegas, Nevada 89121, Phone:
(702) 486-4120, Fax: (702) 486-4563, http://www fid state.nv.us/. The word “Motor Vehicle” means the vehicle identified above. The
word “Title" means a certificate of fitle or ownership to the Motor Vehicle.

Consideration. You acknowledge and agree that you and we entered into a Title Loan Agreement on _<Loan Origination Date>
(‘Loan Agreement.”) Under the Title Loan Agreement, we agreed with you that we may subsequently offer you a “Grace Period”
which is a gratuitous period of payments deferment. You agree that we are offering you a “Grace Period” and you are voluntarily
accepting such offer after entering into a Loan Agreement pursuant to the provisions of NRS 604A.70 and NRS 604A.210. Please
note that since this is a “Grace Period” it is not an “extension” as defined in NRS. 604A.065. Under the Titie Loan Agreement,
your obligation to pay simple interest under the Loan Agreement remains unchanged. Other than the interest and fees originally
provided for in the Title Loan Agreement, we do not charge you any additional fees or interest for entering into this Grace Period
Payments Deferment Agreement.

NOW THEREFORE, in consideration of the mutual promises, herein you and we agree to the payments deferment in this
written and signed Grace Period Payments Deferment Agreement.

Grace Period Payments Deferment. In the Title Loan Agreement, you agreed to make your scheduled payments in the amounts
and on the dates set forth in the Payment Schedule listed in the Federal Truth In Lending Disclosures at the address indicated
above, or at such other address as we direct you in writing. During this Grace Period, we have agreed to amend, modify, and defer
your payments as set forth below in the Grace Period Payments Deferment Schedule. Therefore, you and we agree to the amended
and deferred payments and periods set forth below in the Grace Period Payments Deferment Schedule. Therefore, you agree to pay
us in cash the amount owing on the dates set forth in the Grace Period Payments Deferment Schedule set forth below. If any
Deferred Due Date falls on a date we are not open for business, then you agree to pay us on the next business day, and we will
credit such payment, as if we received it on the appropriate Deferred Due Date. The Grace Period Payments Deferment Agreement
will be consummated upon the date you sign it. Time is of the essence in this Grace Period Payments Deferment Agreement. We
will not attempt to collect an amount that is greater than the amount owed. We will not attempt to collect the outstanding balance
during the term of the Grace Period by process of alternative dispute resolution, by repossessing the Motor Vehicle or by exercising
any other right we have under Nevada law, unless you default on the Grace Period Payments Deferment Agreement.

Grace Periods Payments Deferment Schedule

Payment Number Amount of Payment Deferred Periodic Due Date
1 <Interest Only Pymnt | <First 30 Day Due Date>
on New Principal Bal. >
2 "same as above " Plus 30 Days
3 Asame as above A Plus 30 Days
4 ‘same as above " Plus 30 Days
0 Asame as above A Plus 30 Days
6 Asame as above A Plus 30 Days

Any comments or questions may be directed to Customer Service at the following toll-free number: (800) 804-5368.

TM.TB.NV.grace-period-deferment-agmt.1.22,2014
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/ "same as above M Plus 30 Days
8 <New Principal bal | *Plus 30 Days
divided by 7>
9 <New Principal bal. A Plus 30 Days
divided by 7>
10 <New Principal bal. A Plus 30 Days
divided by 7>
1" <New Principal bal. A Plus 30 Days
divided by 7>
12 <New Principal bal. A Plus 30 Days
divided by 7>
13 <New Principal bal. A Plus 30 Days
divided by 7>
14 <New Principal bal. A Plus 30 Days
divided by 7> **if odd
amt list odd amt here
The total amount paid after | Total of above columns
making all payments under the
terms of the Grace Period
Payments Deferment Agreement;

BECAUSE THIS IS ONLY AN AMENDMENT AND MODIFICATION OF THE LOAN AGREEMENT IN WHICH WE ARE ONLY
MODIFYING AND DEFERRING YOUR PAYMENTS UNDER THE TITLE LOAN AGREEMENT, YOU ACKNOWLEDGE AND
AGREE THAT ALL OF THE TERMS AND CONDITIONS OF THE TITLE LOAN AGREEMENT, INCLUDING THE CHARGING OF
SIMPLE INTEREST AND WAIVER OF JURY TRIAL AND ARBITRATION PROVISION, REMAIN IN FULL FORCE AND EFFECT.

Right to Rescind. You have the right to rescind this Grace Period Payments Deferment Agreement. You may rescind on or before
the close of business on the next day of business at the location where the Grace Period Payments Deferment Agreement was
initiated. To rescind, you must come to the location where the Grace Period Payments Deferment Agreement was initiated and sign
a Cancellation of the Grace Period Payments Deferment Agreement. If you rescind, then we will not charge you any amount for
rescinding, and you will be required to make the payments as originally scheduled in the Title Loan Agreement.

Prepayment. You may also pay us in full or make prepayments at any time, without an additional charge or fee, before the final
Deferred Periodic Due Date. If you pay the total amount due under the terms of the Title Loan Agreement in full, as deferred through
negotiations and agreed to herein, then we shali return the Title to you. You may also make partial prepayments under this Grace
Period Payments Deferment Agreement at any time without an additional charge or fee.

Repayment Plan Disclosure: If you default on the loan and this Grace Period Deferred Payments Agreement, we must
offer a Repayment Plan to you before we commence any civil action or process of alternative dispute resolution, or
before we repossesses the Motor Vehicle.

Default and Repayment Plan. You will be in default under Grace Period Payments Deferment Agreement if you fail to keep any
promise made herein. Such default occurs on the day immediately following the date of your failure to perform as described herein.
We may waive a default and reinstate your account to good status if you bring your account current or make satisfactory payment
arrangements with us. You will have the opportunity to enter into a Repayment Plan with a term of at least 90 days after the Date of
Default on the Grace Period Payments Deferment Agreement. Under the terms of any Repayment Plan and pursuant to Nevada
law: (1) you must enter into the Repayment Plan not later than 30 days after the date of defaulf, unless we allow a longer period; (2)
we will allow the period for repayment to extend at least 90 days after the date of default, unless you agree to a shorter term; and (3)
we may require you to make an initial payment of not more than 20 percent of the total amount due under the Repayment Plan. If
you enter into a Repayment Plan, we will honor the terms and we will not charge any other amount as an incident to or as a condition
of entering info a Repayment Plan. Such an amount includes, without limitation: (a) any interest, regardless of the name given 1o
the interest, other than the interest charged pursuant to the original loan agreement at a rate which does not exceed the rate charged
during the term of the originai loan agreement; or (b) any origination fees, set-up fees, collection fees, transaction fees, negotiation
fees, handling fees, processing fees, late fees, default fees or any other fees, regardiess of the name given to the fee. Additionally, if
you enter into a Repayment, we will honor the terms of the Repayment Plan, and unless otherwise authorized by Nevada law we will
not (i) accept any additional security or collateral from you to enter into the Repayment Plan; (i) sell to you any insurance (iii) require
you to purchase insurance or any other goods or services to enter into the Repayment Plan; (iv) make any other loan to you, unless
you are seeking multiple loans that do not exceed the limit set forth under Nevada law; (v) attempt to collect the outstanding balance

Any comments or questions may be directed to Customer Service at the following toli-free number; (800) 804-5368.

TM.TB.NV.grace-period-deferment-agmt.1.22,2014
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during the term of the Repayment Plan by repossessing the Vehicle unless you default on the Repayment Plan or (vi) attempt to
collect an amount that is greater than the amount owed under the terms of the Repayment Plan. Therefore, if you (I} default on
Grace Period Payments Deferment Agreement and do not enter into a Repayment Plan and we do not waive the default, or (ll)
default on Grace Period Payments Deferment Agreement, enter into a Repayment Plan, and default on the terms of the Repayment
Pian, then we may pursue any remedy Nevada law allows, including seeking repossession and sale of the Motor Vehicle.

Security Interest. You have given us possession of the Title to the vehicle, and granted us a security interest in the Title. We
continue to maintain our security interest and possession of the Title during this Grace Period Payments Deferment Agreement.

Acknowledgment of Simple Interest Accrual. You acknowledge that we use the simple interest method to calculate and accrue
the interest owing under the Loan Agreement. Interest is not compounded under the Loan Agreement. You acknowledge that
simple interest is charged on the outstanding principal balance. Payments will be applied first to accrued interest, second to
outstanding charges, if any, and third to principal. We calculated and estimated the simple interest under the Loan Agreement and
disclosed in the “Finance Charge” disclosure assuming you would pay each scheduled payment in the amount scheduled and on the
scheduled Payment Dates. The original Payment Schedule in the Loan Agreement provided for payments which would ratably and
fully amortize the entire Principal Amount and interest payable. The interest rate under the Loan Agreement remains unchanged.
You acknowledge that simple interest is charged on the unpaid principal balance of this Loan Agreement at the daily rate of
_<Qriginal APR/365 (4 decimals)>_% from the date of this Loan Agreement until the earlier of: (i) the due date of your last payment
as set forth in the original Payment Schedule; or (ii) payment in full. Now that the Payment Schedule has changed, you acknowledge
that the new Payment Schedule provided for in this Grace Period Payments Deferment Agreement, if followed, will ratably and fully
amortize the entire Principal Amount and interest payable over a longer period of time than the original Payment Schedule in the
Loan Agreement. As such you acknowledge and agree you will continue to incur interest as provided in the Loan Agreement. You
further agree that in setting the amount of the payments and dates of the payments, we have estimated the accrued interest owing to
us assuming you make the payments in the amounts scheduled and on the exact dates set forth in the Grace Periods Payments
Deferment Schedule above. Early payments may decrease the amount of interest you owe. Making a payment in an amount
greater than scheduled above may decrease the amount of interest you owe. Late payments may increase the amount of interest
you owe. The amount of this increase or decrease will be reflected in the final payment. If an early payment is less than the
scheduled installment, then you must pay the difference on or before the upcoming installment due date. You may request a payoff
at any time.

Governing Law and Assignment. Nevada law governs the Loan Agreement and this Grace Period Payments Deferment
Agreement, except the Federal Arbitration Act {“FAA") governs the Waiver of Jury Trial and Arbitration Provision. We may assign or
transfer the Loan Agreement and Grace Period Payments Deferment Agreement or any of our rights.

By signing this Grace Period Payments Deferment Agreement, you acknowledge that it was filled in before you did so and that you
have received a completed copy of it. You agree that the information you provided to before entering into this Grace Period
Payments Deferment Agreement is accurate. You represent that you are not a debtor under any proceeding in bankruptcy and have
no intention to file a petition for relief under any chapter of the United States Bankruptcy Code. You acknowledge that you have
read this Grace Period Payments Deferment Agreement, and agree to its terms. You further acknowledge that except as
amended herein, all of the terms of the Title Loan Agreement remain enforceable including but not limited to the charging
of simple interest and Waiver of Jury Trial and Arbitration Provision.

Acknowledgments. By signing below, you acknowledge that the payment information noted above is accurate. If the term of this
loan is shorter than 210 days, you further represent that the information previously provided on the Covered Borrower |dentification
Statement is still accurate. You agree to inform the company and sign a new statement if your status as an active duty member of
the Armed Forces (Army, Navy, Marine Corps, Air Force, or Coast Guard), or as a dependent or spouse of such member changes.

Date LICENSEE: TitleMax of Nevada, Inc. d/b/a <brand>

Customer's Signature

Date
Co-Borrower's Signature Its Authorized Agent Date

Any comments or questions may be directed to Customer Service at the following toll-free number: (800) 804-5368.

TM.TB.NV grace-period-deferment-agmt.1.22.2014
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7/29/2016 https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=11600909&H earinglD=188694376&SingleViewMode=Minutes

REGISTER OF ACTIONS
Cask No. A-15-719176-C

Case Type: Other Civil Matters
Date Filed: 06/01/2015
Location: Department 21
Cross-Reference Case Number: A719176
Supreme Court No.: 69807

Titlemax of Nevada Inc, Plaintiff(s) vs. Nevada Department of
Business and Industry Financial Institutions, Defendant(s)

N LD U LD LD LD U

PARTY INFORMATION

Lead Attorneys
Defendant Nevada Department of Business and Adam Paul Laxalt

Industry Financial Institutions Retained
702-486-3420(W)

Plaintiff Titlemax of Nevada Inc Patrick J. Reilly
Retained
702-669-4600(W)

Events & ORrpERs OF THE COURT

10/14/2015 | Motion for Preliminary Injunction (9:30 AM) (Judicial Officer Adair, Valerie)
10/14/2015, 10/19/2015
Plaintiff's Motion For Preliminary Injunction and Ex Parte Application For Order Shortening Time and Order Thereon

Minutes
10/14/2015 9:30 AM

- Upon Court's inquiry, the defense stated they received the reply. Mr.
Pope advised that this matter should be handled administratively; he
cited case law in support of his position. Mr. Pope stated that he filed a
Motion to Dismiss and Mr. Reilly advised that he filed a Motion for
Summary Judgment. Following further arguments, counsel provided a
case for the Court to read. As the print was extremely small, COURT
ORDERED, matter CONTINUED in order to review and to render a
decision. CONTINUED TO: 10/19/15 IN CHAMBERS

10/19/2015 3:00 AM
- COURT ORDERED, Motion for Preliminary Injunction is DENIED.
CLERK'S NOTE: A copy of this minute order placed in the attorney
folder of: Paul Reilly (HOLLAND & HART LLP) and mailed to: David
Pope, Sr. Deputy Attorney General 555 E. Washington, Suite 3900
Las Vegas, NV 891101

Parties Present
Return to Register of Actions

JA000253.1
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Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

ERR

Patrick J. Reilly, Esq.
Nevada Bar No. 6103
Joseph G. Went, Esq.
Nevada Bar No. 9220
HOLLAND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600

Fax: (702) 669-4650
preilly@hollandhart.com

Attorneys for Plaintiff

Electronically Filed
10/26/2015 01:33:34 PM

%*W

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

TITLEMAX OF NEVADA, INC., a Nevada
corporation,

Plaintiff,
Vs.

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Defendant.

Case No.: A-15-719176-C
Dept. No.: XXI
ERRATA TO PLAINTIFF’S MOTION

FOR PRELIMINARY INJUNCTION AND
MOTION FOR SUMMARY JUDGMENT

Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or TitleBucks (“TitleMax™), by and

through its attorneys of record, the law firm of Holland & Hart LLP, hereby submits its Errata to

Plaintiff’s Motion for Preliminary Injunction and its Motion for Summary Judgment. Exhibit

“3” to both Motions was inadvertently left off. Plaintiff files this Errata to attach Exhibit “3” to

both Motions. Plaintiff apologizes for this error and th

s the for its time.

DATED this 26th day of October, 2015.
e

Paigick J. Reilly, Es4.
Joseph G. Went, Efq.
HoLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff

Page 1 of 2
8179388_l
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Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

CERTIFICATE OF SERVICE

I hereby certify that on the 26th day of October, 2015, a true and correct copy of the
foregoing ERRATA TO PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION
AND MOTION FOR SUMMARY JUDGMENT was served by the following method(s):

Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s e-filing system and served on counsel electronically in
accordance with the E-service list to the following email addresses:

Adam Paul Laxalt
Attorney General
Christopher A. Eccles
Deputy Attorney General
David J. Pope
Str. Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101
Email: ceccles@ag.nv.gov
dpope@ag.nv.gov
Attorneys for Defendant

U.S. Mail: by depositing same in the United States mail, first class postage fully
prepaid to the persons and addresses listed below:;

Email: by electronically delivering a copy via email to the following e-mail address:

Facsimile: by faxing a copy to the following numbers referenced below:

An Employee of Holland & Hart vLrp

Page 2 of 2
8179388_1
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2005 SESSION (73rd) A AB384 R1 869

Amendment No. 869

Senate Amendment to Assembly Bill No. 384 First Reprint (BDR 52-806)
Proposed by: Committee on Commerce and Labor

Amendment Box:

Resolves Conflicts with: N/A

Amends: Summary: No  Title: Yes Preamble: No  Joint Sponsorship: No Digest: No

ASSEMBLY ACTION Initial and Date | SENATE ACTION Initial and Date
Adopted O Lost [ | Adopted [0 Lost [

Concurred In 1 Not O | Concurred In 0 Not [
Receded [ Not O | Receded [] Not

Amend sec. 2, page 1, line 5, by deleting:
“3 to 21,” and inserting:
“2.5t0 21.5,”.

Amend the bill as a whole by adding a new section designated sec. 2.5, following sec. 2, to read
as follows:

“Sec. 2.5. 1. “Automated loan machine” means any machine or other device, regardless of
the name given 1o it or the technology used, that:

(a) Is automated;

(b) Is designed or intended to allow a customer, without any additional assistance from
another person, to receive or attempt to receive a deferred deposit loan or short-term loan through

the machine or other device; and

SH/KP Date: 5/25/2005

A.B. No. 384—Makes various changes relating to certain short-term, high-interest loans.

AR TANERVR A

Page 1 of 25 *
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 2

(c) Is set up, installed, operated or maintained by or on behalf of the person making the loan
or any agent, affiliate or subsidiary of the person.

2. The term does not include any machine or other device used directly by a customer to
access the Internet unless the machine or other device is made available to the customer by the
person making the loan or any agent, affiliate or subsidiary of the person.”.

Amend sec. 8, page 2, by deleting lines 30 and 31 and inserting;:

“the extension or repayment plan does not violate the provisions of this chapter.”.

Amend sec. 9, page 2, line 35, by deleting “written” and inserting “loan”.

Amend sec. 9, page 3, line 2, by deleting “the electronic” and inserting “an electronic”.

Amend the bill as a whole by adding a new section designated sec. 15.5, following sec. 15, to
read as follows:

“Sec. 15.5. “Refund anticipation loan” means a loan offered or made to a taxpayer by a
lender or through a facilitator based on the taxpayer’s anticipated federal income tax refund.”.

Amend sec. 16, page 3, by deleting lines 32 and 33 and inserting:

“Sec. 16. “Regulation Z” means the federal regulations, as amended, 12 C.F.R. Part 226,
adopted pursuant to the Truth in Lending Act and commonly known as Regulation Z.”.

Amend sec. 17, page 3, by deleting lines 37 through 43 and inserting:

“(a) Charges an annual percentage rate of more than 40 percent; and

(b) Requires the loan to be paid in full in less than 1 year.

2. Theterm does not include:

(a) A deferred deposit loan;

(b) A title loan; or
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 3

(¢c) A refund anticipation loan.”.

Amend sec. 19, page 4, by deleting lines 5 through 11 and inserting:
“pursuant to a loan agreement which, under its original terms:

(a) Charges an annual percentage rate of more than 35 percent; and

(b) Requires the customer to secure the loan by giving possession of the title to a vehicle
legally owned by the customer to the person making the loan, or to any agent, affiliate or
subsidiary of the person, whether or not the person making the loan or taking possession of the
title perfects a security interest in the vehicle by having the person’s name noted on the fitle as a
lienholder.

2. The term does not include:

(a) A loan which creates a purchase-money security interest in a vehicle or the refinancing of
any such loan; or

(b) Any other loan for which a vehicle is used as security or collateral if the person making the
loan,”.

Amend sec. 21, page 4, by deleting lines 17 through 19 and mserting:

“Sec. 21. “Title to a vehicle” or “title” means a certificate of title or ownership issued
pursuant to the laws of this State that identifies the legal owner of a vehicle or any similar”.

Amend the bill as a whole by adding new sections designated sections 21.2 through 21.8,
following sec. 21, to read as follows:

“See. 21.2. “Truth in Lending Act” means the federal Truth in Lending Act, as amended, 15

US.C. §§ 1601 ef seq.
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 4

Sec. 21.5. 1. “Vehicle” means any vehicle, whether or not self-propelled, that is designed
or intended for land transportation if the legal owner of the vehicle is required to have a title.

2. The term includes, without limitation:

(a) Passenger vehicles;

(b) Recreational vehicles; and

(c) House trailers and travel trailers.

3. The term does not include:

(a) Farm vehicles;

(b) Vehicles of a common or contract carrier;

(c) Commercial vehicles;

(d) Construction vehicles;

(e) Military vehicles;

(f) Vehicles used exclusively upon stationary rails or tracks; or

(2) Any other vehicles which are similar in nature to the vehicles listed in paragraphs (a) to
(f), inclusive, and which the Commissioner, by regulation, excludes from the definition of
“vehicle.”

Sec. 21.8. 1. As used in this chapter, unless the context otherwise requires, the following
terms have the meanings ascribed to them in the Truth in Lending Act and Regulation Z:

(a) “Amount financed.”

(b)) “Annual percentage rate.”

(c¢) “Finance charge.”

(d) “Payment schedule.”
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 5

(e) “Total of payments.”

2. For the purposes of this chapter, proper calculation of the amount financed, annual

percentage rate and finance charge for a loan must be made in accordance with the Truth in

Lending Act and Regulation Z.”.
Amend sec. 23, page 4, line 28, before “loan,” by inserting:
“loan or an extension of a”.
Amend sec. 23, page 4, line 30, by deleting:
“fees or interest” and inserting;
“additional fees or additional interest’.
Amend sec. 27, page 6, between lines 6 and 7, by inserting:
“15. A person who makes a refund anticipation loan, unless the person operates a check-
cashing service, deferred deposit loan service, short-terin loan service or title loan service.”.
Amend sec. 28, page 6, by deleting lines 7 through 13 and inserting:
“Sec. 28. 1. The Commissioner may establish by regulation the fees that a licensee who
provides check-cashing services may impose for cashing checks.
2. The Commissioner shall adopt any other regulations as are”.
Amend sec. 29, page 6, line 24, by deleting “means.” and inserting:
“means, except that the person shall not operate such a service through any automated loan
machine in violation of the provisions of subsection 3.
3. A person shall not operate a deferred deposit loan service or short-term loan service
through any automated loan machine, and the Commissioner shall not issue a license that

authorizes the licensee to conduct business through any automated loan machine.”.
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 6

Amend sec. 30, page 6, by deleting lines 26 through 29 and inserting:
“every location at which he conducts business under his license:

(a) A notice that states the fees he charges for providing check-cashing services, deferred
deposit loan services, short-term loan services or title loan services.

(b) A notice that states a toll-free telephone number to the Office of the Commissioner to
handle concerns or complaints of customers.

w The Commissioner shall adopt regulations prescribing the form and size of the notices required
by this subsection.”.

Amend sec. 30, page 6, line 33, after “means,” by inserting:

“except for an automated loan machine prohibited by section 29 of this act,”.

Amend sec. 31, page 7, by deleting lines 11 through 25 and inserting:

“(b) The nature of the security for the loan, if any;

(c) The date and amount of the loan, amount financed, annual percentuge rate, finance
charge, total of payments, payment schedule and a description and the amount of every fee
charged, regardless of the name given to the fee and regardless of whether the fee is required to
be included in the finance charge under the Truth in Lending Act and Regulation Z;

(d) A disclosure of the right of the customer to rescind a loan pursuant to the provisions of this
chapter;

(e) A disclosure of the right of the customer to pay his loan in full or in part with no additional
charge pursuant to the provisions of this chapter;

(P A disclosure stating that, if the customer defaults on the loan, the customer has the

opportunity within 30 days of the date of default to enter into a repayment plan with a term of at
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Senate Amendment No, 869 to Assembly Bill No. 384 First Reprint, Page 7

least 90 days, and that the licensee must offer the repayment plan to the customer before the
licensee commences any civil action or process of alternative dispute resolution or, if appropriate
for the loan, before the licensee repossesses a vehicle; and
(g) Any other disclosures required under the Truth in Lending Act and Regulation Z or under
any other applicable federal or state statute or regulation.”.
Amend sec. 32, page 7, line 30, after “Aect,” by inserting “as amended,”.
Amend sec. 32, page 7, line 33, by deleting “initiates” and inserting “commences”.
Amend sec. 32, page 7, line 39, by deleting “is” and inserting “was”.
Amend sec. 32, page 7, after line 45, by inserting;:
“3,  Notwithstanding any provision of NRS 66.010 to the contrary, if:
(1) A licensee intends to commence a civil action in a justice’s court against a customer to
collect a debt; and
(b) The customer resides in the county where the loan was made,
& the licensee is required to commence the civil action in the justice’s court for the township
where the loan was made unless, after the date of default and before the licensee commences the
civil action, the customer signs an affidavit agreeing to try the action in another justice’s court
having jurisdiction over the subject matter and the parties. A licensee shall not, directly or
indirectly, require, intimidate, threaten or coerce a customer to sign such an affidavit.”.
Amend sec. 33, page 8, line 12, after “Garnish” by inserting:
“or threaten to garnish”.
Amend sec. 33, page 8, line 14, after “Contact’ by inserting:

“or threaten to contact”,
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 8

Amend the bill as a whole by adding a new section designated sec. 33.5, following sec. 33, to
read as follows:

“Sec. 33.5. 1. A licensee shall not:

(«) Make a deferred deposit loan that exceeds 25 percent of the expected gross monthly income
of the customer when the loan is made; or

(b) Make a short-term loan which, under the terms of the loan agreement, requires any
monthly payment that exceeds 25 percent of the expected gross monthly income of the customer.

2. A licensee is not in violation of the provisions of this section if the customer presents
evidence of his gross monthly income to the licensee and represents to the licensee in writing that:

(a) For adeferred deposit loan, the loan does not exceed 25 percent of his expected gross
monthly income when the loan is made; or

(hb) For a short-term loan, the monthly payment required under the terms of the loan
agreement does not exceed 25 percent of his expected gross monthly income.”.

Amend sec. 34, page 8, by deleting lines 19 through 38 and inserting:

“Sec, 34. A licensee shall not make more than one deferred deposit loan or short-term loan
to the same customer at one time or before any outstanding balance is paid in full on an existing
loan made by that licensee to the customer unless:

1. The customer is seeking multiple loans that do not exceed the limits set forth in section
33.5 of this act;

2. The licensee charges the same or a lower annual percentage rate for any additional loans

as he charged for the initial loan;

008
JA000264



Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 9

3. Except for that part of the finance charge which consists of interest only, the licensee does
not impose any other charge or fee to initiate any additional loans, except that a licensee who
makes deferred deposit loans or short-term loans in accordance with the provisions of subsection
2 of section 43 of this act may charge a reasonable fee for preparing documents in an amount that
does not exceed 3$50; and

4. If the additional loans are deferred deposit loans and the”.

Amend sec. 35, page 9, line 2, by deleting “motor”.

Amend sec. 35, page 9, by deleting lines 7 through 22 and inserting:

“td) More than one check or written authorization for an electronic transfer of money for each
deferred deposit loan.

(e) A check or written authorization for an electronic transfer of money for any deferred
deposit loan in an amount which exceeds the total of payments set forth in the disclosure
statement required by the Truth in Lending Act and Regulation Z that is provided to the customer.

2. Take any note or promise to pay which does not disclose the date and amount of the loan,
amount financed, annual percentage rate, finance charge, total of payments, payment schedule
and a description and the amount of every fee charged, regardless of the name given fo the fee
and regardless of whether the fee is required to be included in the finance charge under the Truth
in Lending Act and Regulation Z.

3. Take any instrument, including a check or written authorization for an electronic transfer
of money, in which blanks”.

Amend sec. 36, page 9, by deleting lines 36 through 38 and inserting:

009
JA000265



Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 10

“2,  Commence a civil action or any process of alternative dispute resolution or repossess a
vehicle before the customer defaults under the original term of a loan agreement or before the
customer defaults under any repayment plan, extension or grace period negotiated and agreed’.

Amend scc. 36, page 10, line 2, before “payment” by inserting “the”.

Amend the bill as a whole by adding a new section designated scc. 36.5, following sec. 36, to
read as follows:

“Sec. 36.5. Notwithstanding any other provision of this chapter to the contrary:

1. The original term of a title loan must not exceed 30 days.

2. The title loan may be extended for not more than six additional periods of extension, with
each such period not to exceed 30 days, if:

(a) Any interest or charges accrued during the original term of the title loan or any period of
extension of the title loan are not capitalized or added to the principal amount of the title loan
during any subsequent period of extension;

(b) The annual percentage rate charged on the title loan during any period of extension is not
more than the annual percentage rate charged on the title loan during the original term; and

(c) No additional origination fees, set-up fees, collection fees, transaction fees, negotiation
fees, handling fees, processing fees, late fees, default fees or any other fees, regardless of the
name given to the fees, are charged in connection with any extension of the title loan.”.

Amend sec. 37, page 10, line 18, by deleting “motor”.

Amend sec. 37, page 10, by deleting line 27 and inserting:

“obligations, employment and ownership of the vehicle; and”.

Amend sec. 38, page 10, line 30, by deleting “chapter,” and inserting “section,”.
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 11

Amend sec. 38, page 10, line 35, by deleting:
“to commence a legal action”.

Amend sec. 38, page 10, lines 36, 40, 41 and 43, by deleting “motor”.

Amend sec, 38, page 11, lines 1 and 3, by deleting “motfor”.

Amend sec. 38, page 11, by deleting lines 4 through 15 and inserting:

“before he entered into the tifle loan.

3. Ifavehicle is repossessed pursuant to this section:

(a) By the licensee or his employees, the licensee shall make reasonably available to the
customer any personal property in or upon the vehicle; or

(b) By a third party acting on behalf of the licensee, the licensee shall instruct the third party
to make reasonably available to the customer any personal property in or upon the vehicle.

4. If a customer uses fraud to secure a title loan or if the customer wrongfully transfers any
interest in the vehicle to a third party before the title loan is repaid, the licensee may bring a civil
action against the customer for any or all of the following relief:

(a) The amount of the loan obligation, including, without Limitation, the aggregate amount of
the interest, charges and fees negotiated and agreed to by the licensee and customer as permitted
under this chapter, less any prior payments made by the customer;”.

Amend sec. 38, page 11, line 24, by deleting “motor”.

Amend sec. 39, page 11, line 31, by deleting “loan:” and inserting “loan;”.

Amend sec. 39, page 12, line 6, by deleting “motor”™.

Amend sec. 40, page 12, line 14, by deleting “cusfomer,” and inserting:

“customer as permitted under this chapter,”.
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Senate Amendment No. 869 to Assembly Bill No. 384 First Reprint. Page 12

Amend sec. 40, page 12, line 23, by deleting “motor”,

Amend sec. 42, pages 13 and 14, by deleting lines 7 through 45 on page 13 and lines 1 through 22
on page 14, and inserting:

“Sec. 42. 1. Before alicensee attempfts to collect the outstanding balance on a loan in
default by commencing any civil action or process of alternative dispute resolution or by
repossessing a vehicle, the licensee shall offer the customer an opportunity to enter into a
repayment plan. The licensee:

(a) Is required to make the offer available to the customer for a period of at least 30 days after
the date of default; and

(b) Is not required to make such an offer more than once for each loan.

2. Not later than 15 days after the date of default, the licensee shall provide to the customer
written notice of the opportunity to enter into a repayment plan. The wriften notice must:

(a) Be in English, if the initial transaction was conducted in English, or in Spanish, if the
initial transaction was conducted in Spanish;

(b) State the date by which the customer must act to enter into a repayment plan;

(¢c) Explain the procedures the customer must follow to enter into a repayment plan;

(d) If the licensee requires the customer to make an initial payment to enter into a repayment
plan, explain the requirement and state the amount of the initial payment and the date the initial
payment must be made;

(e) State that the customer has the opportunity to enter into a repayment plan with a term of at
least 90 days after the date of default; and

() Include the following amounts:
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(1) The total of payments or the remaining balance on the original loan;

(2) Any payments made on the loan;

(3) Any charges added to the loan amount allowed pursuant to the provisions of this
chapter; and

(4) The total amount due if the customer enters into a repayment plan.

3.  Under the terms of any repayment plan pursuant to this section:

(a) The customer must enter into the repayment plan not later than 30 days after the date of
default, unless the licensee allows a longer period;

(b) The licensee must allow the period for repayment to extend at least 90 days after the date of
default, unless the customer agrees to a shorter term;

(c) The licensee may require the customer to make an initial payment of not more than 2(
percent of the total amount due under the terms of the repayment plan;

(d) For a deferred deposit loan:

(1) The licensee may require a customer to provide, as security, one or more checks or
written authorizations for an electronic transfer of money which equal the total amount due
under the terms of the repayment plan;

(2) The licensee shall, if the customer makes a payment in the amount of a check or written
authorization taken as security for that payment, return to the customer the check or written
authorization stamped “void” or destroy the check or written authorization; and

(3) The licensee shall not charge any fee to the customer pursuant to section 45 of this act

for a check which is provided as security during the repayment plan and which is not paid upon
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presentment if, in connection with that loan, the licensee has previously charged at least one such
See.

4. If the licensee and customer enter into a repayment plan pursuant to this section, the
licensee shall honor the terms of the repayment plan, and the licensee shall not:

(a) Except as otherwise provided by this chapter, charge any other amount to a customer,
including, without limitation, any amount or charge payable directly or indirectly by the customer
and imposed directly or indirectly by the licensee as an incident to or as a condition of entering
into a repayment plan. Such an amount includes, without limitation:

(1) Any interest, regardless of the name given to the interest, other than the interest charged
pursuant to the original loan agreement at a rate which does not exceed the annual percentage
rate charged during the term of the original loan agreement; or

(2) Any origination fees, set-up fees, collection fees, transaction fees, negotiation fees,
handling fees, processing fees, late fees, default fees or any other fees, regardless of the name
given to the fee;

(b) Except as otherwise provided in this section, accept any additional security or collateral
from the customer to enter into the repayment plan;

(c) Sell to the customer any insurance or require the customer to purchase insurance or any
other goods or services to enter into the repayment plan;

(d) Make any other loan to the customer, unless the customer is seeking multiple loans that do

not exceed the limit set forth in section 33.5 of this act;
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(e) During the term of the repayment plan, attempt to collect the outstanding balance by
commencing any civil action or process of alternative dispute resolution or by repossessing a
vehicle, unless the customer defaults on the repayment plan; or

() Attempt to collect an amount that is greater than the amount owed under the terms of the
repayment plan.

5. Ifthe licensee and customer enter into a repayment plan pursuant to this section, the
licensee shall:

(a) Prepare a written agreement establishing the repayment plan; and

(b) Give the customer a copy of the written agreement. The written agreement must:

(1) Be signed by the licensee and customer; and
(2) Contain all of the terms of the repayment plan, including, without limitation, the total
amount due under the terms of the repayment plan.”.

Amend sec. 42, page 14, between lines 35 and 36, by inserting:

“7. Ifthe customer defaults on the repayment plan, the licensee may, to collect the
outstanding balance, commence any civil action or process of alternative dispute resolution or
repossess u vehicle as otherwise authorized pursuant to this chapter.”.

Amend sec. 43, page 14, by deleting lines 36 through 41 and inserting:

“Sec. 43. 1. Except as otherwise provided in subsection 2, if a customer agrees to establish
or extend the period for the repayment, renewal, refinancing or consolidation of an outstanding
loan by using the proceeds of a new deferred deposit loan or short-term loan to pay the balance of
the outstanding loan, the licensee shall not establish or extend such a period beyond 60 days after

the expiration of the initial loan period.
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2. This section does not apply to a deferred deposit loan or short-term loan if the licensee:
(a) Makes the deferred deposit loan or short-term loan to a customer pursuant to a loan
agreement which, under its original terms:
(1) Charges an annual percentage rate of less than 200 percent;
(2) Requires the customer to make a payment on the loan at least once every 30 days;
(3) Requires the loan to be paid in full in not less than 150 days; and
(4) Provides that interest does not accrue on the loan at the annual percentage rate set forth
in the loan agreement after the date of maturity of the loan;
(b) Performs a credit check of the customer with a major consumer reporting agency before
making the loan;
(c) Reports information relating to the loan experience of the customer (0 a major consumer
reporting agency;
(d) Gives the customer the right to rescind the deferred deposit loan or short-term loan within
5 days after the loan is made without charging the customer any fee for rescinding the loan;
(e) Participates in good faith with a counseling agency that is:
(1) Accredited by the Council on Accreditation for Services for Families and Children, Inc.,
or its successor organization; and
(2) A member of the National Foundation for Credit Counseling, or its successor
organization; and
() Does not commence any civil action or process of alternative dispute resolution on a

defaulted loan or any extension or repayment plan thereof.”.
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Amend sec. 44, pages 14 and 15, by deleting lines 42 through 45 on page 14 and lines 1 through
12 on page 15, and inserting:

“Sec. 44. 1. Except as otherwise provided in section 36.5 of this act, if a customer defaults
on a loan or on any extension or repayment plan relating to the loan, whichever is later, the
licensee may collect only the following amounts from the customer, less all payments made before
and after default:

(a) The principal amount of the loan.

(b) The interest accrued before the expiration of the initial loan period at the annual
percentage rate set forth in the disclosure statement required by the Truth in Lending Act and
Regulation Z that is provided to the customer. If there is an extension relating to the loan, the
licensee may charge and collect interest pursuant to this paragraph for a period not to exceed 60
days after the expiration of the initial loan period, unless otherwise allowed by section 43 of this
act.

(¢) The interest accrued after the expiration of the initial loan period or after any extension or
repayment plan that is allowed pursuant to this chapter, whichever is later, at an annual
percentage rate”.

Amend sec. 44, page 15, lines 17 and 18, by deleting “12 weeks.” and inserting “90 days.”.

Amend sec. 44, page 15, line 24, by deleting “I,” and inserting:

“1 and any other charges expressly permitted pursuant to sections 34, 36.5 and 42 of this act,”.

Amend sec. 48, page 17, line 21, by deleting “business,” and inserting:

“business under the license,”.

Amend sec. 48, page 17, line 25, by deleting “means.” and inserting:
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“means, except that the applicant shall not propose to do business through any automated loan
machine prohibited by section 29 of this act.”.

Amend sec. 48, page 17, between lines 40 and 41, by inserting:

“4. The Commissioner shall consider an application to be withdrawn if the Commissioner
has not received all information and fees required to complete the application within 6 months
after the date the application is first submitted to the Commissioner or within such later period as
the Commissioner determines in accordance with any existing policies of joint regulatory
partners. If an application is deemed to be withdrawn pursuant to this subsection or if an
applicant otherwise withdraws an application, the Commissioner may not issue a license to the
applicant unless the applicant submits a new application and pays any required fees.”.

Amend sec. 49, page 17, by deleting lines 44 and 45 and inserting:

“the State of Nevada in the amount of 350,000 plus an additional $5,000 for each branch location
at which the applicant proposes to do business under the license. Thereafter, each licensee shall
maintain the surety bond so that the amount of the surety bond is $50,000 plus an additional
85,000 for each branch location at which the licensee does business under the license. The surety
bond required by this section is for the use and benefit of any customer receiving the services of
the licensee at any location at which the licensee does business under the license.”.

Amend sec. 51, page 19, line 39, by deleting “means.” and inserting:

“means, except that the applicant shall not conduct business in this State through any automated
loan machine prohibited by section 29 of this act.”.

Amend sec. 52, page 19, line 43, by deleting “section” and inserting:

“sections 53.5 and’”’.
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Amend the bill as a whole by adding a new section designated sec. 53.5, following sec. 53, to
read as follows:

“Sec. 53.5. 1. In addition to any other requirements set forth in this chapter, each applicant
must submit proof satisfactory to the Commissioner that the applicant:

(a) Haus a good reputation for honesty, trustworthiness and integrity and is competent to
transact the business for which the applicant secks to be licensed in a manner which protects the
interests of the general public.

(b) Has not made a false statement of material fact on the application for the license.

(c) Has not committed any of the acts specified in subsection 2,

(d) Has not had a license issued pursuant to this chapter suspended or revoked within the 10
years immediately preceding the date of the application.

(e) Has not been convicted of, or entered a plea of nolo contendere to, a felony or any crime
involving fraud, misrepresentation or moral turpitude.

(f) If the applicant is a natural person:

(1) Is at least 21 years of age; and
(2) Is a citizen of the United States or lawfully entitled to remain and work in the United
States.

2. In addition to any other lawful reasons, the Commissioner may refuse to issue a license to
an applicant if the applicant:

(a) Has committed or participated in any act which, if committed or done by a holder of a

license, would be grounds for the suspension or revocation of the license.
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(b) Has previously been refused a license pursuant to this chapter or has had such a license
suspended or revoked,

(c) Has participated in any act which was a basis for the refusal or revocation of a license
pursuant to this chapter.

(d) Has falsified any of the information submitted to the Commissioner in support of the
application for the license.”.

Amend sec. 54, page 20, line 21, by deleting “that the” and inserting:
“that:

(a) The”.

Amend sec. 54, page 20, by deleting line 25 and inserting:
“efficiently; and

(b) The applicant has satisfied the requirements set forth in section 53.5 of this act.”.

Amend sec. 54, page 20, line 41, by deleting “means.” and inserting:
“means, except that the Commissioner shall not issue any license that would authorize the
licensee to operate through any automated loan machine prohibited by section 29 of this act.”.

Amend sec. 54, page 20, line 44, by deleting “shall:” and inserting “must:”.

Amend sec. 57, page 21, line 41, after “Sec. 57.” by inserting “1.”.

Amend sec. 57, page 22, between lines 2 and 3, by inserting:

“2. A licensee must obtain the approval of the Commissioner before using or changing a
business name.

3. A licensee shall not:
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(u) Use any business name which is identical or similar to a business name used by another
licensee under this chapter or which may mislead or confuse the public.

(b) Use any printed forms which may mislead or confuse the public.”.

Amend sec. 59, page 23, line 8, by dcleting “means.” and inserting;:

“means, except that the licensee shall not operate any automated loan machine prohibited by
section 29 of this act.”.

Amend sec. 60, page 23, line 12, after “separate” by inserting:

“written or electronic”.

Amend sec. 64, page 25, line 1, after “Sec. 64.” by inserting “1,”.

Amend sec. 64, page 25, between lines 6 and 7, by inserting:

“2. If, after auditing one or more branch locations of the licensee, the Commissioner or his
authorized representatives conclude that the loans, disclosures, loan practices, computer
processes, filing systems and records are identical at each branch location, the Commissioner may
make an examination of only those branch locations he deems necessary.”.

Amend the bill as a whole by adding a new section designated sec. 65.5, following sec. 63, to
read as follows:

“Sec. 65.5. In addition to any other lawful reasons, the Commissioner may suspend or
revoke a license if the licensee has engaged in any act that would be grounds for denying a license
pursuant this chapter.”.

Amend the bill as a whole by adding a new section designated sec. 73.5, following sec. 73, to

read as follows:
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“Sec. 73.5. In addition to any other remedy or penalty, the Commissioner may impose an
administrative fine of not more than $10,000 upon a person who, without a license, conducts any
business or activity for which a license is required pursuant to the provisions of this chapter.”.

Amend sec. 74, page 28, by deleting lines 9 through 21 and inserting:

“Sec. 74. 1. Subject to the affirmative defense set forth in subsection 3, in addition to any
other remedy or penalty, if a person violates any provision of section 29, 31 to 47, inclusive, 49,
50, 57 or 58 of this act or any regulation adopted pursuant thereto, the customer may bring a civil
action against the person for any or all of the following relief:

(a) Actual and consequential damages;

(b) Punitive damages, which are subject to the provisions of NRS 42.005;

(¢c) Reasonable attorney’s fees and costs; and

(d) Any other legal or equitable relief that the court deems appropriate.

2. Subject to the affirmative defense set forth in subsection 3, in addition to any other remedy
or penalty, the customer may bring a civil action against a person pursuant to subsection I to
recover an additional amount, as statutory damages, which is equal to $1,000 for each violation if
the person knowingly:

(a) Operates a check-cashing service, deferred deposit loan service, short-term loan service or
title loan service without a license, in violation of section 29 of this act;

(b) Fails to include in a loan agreement a disclosure of the right of the customer to rescind the
loan, in violation of section 31 of this act;

(¢) Violates any provision of section 33 of this acl;
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(d) Accepts collateral or security for a deferred deposit loan, in violation of section 35 of this
act, except that a check or written authorization for an electronic transfer of money shall not be
deemed to be collateral or security for a deferred deposit loan;

(e) Uses or threatens to use the criminal process in this State or any other state to collect on a
loan made to the customer, in violation of section 36 of this act;

() Includes in any written agreement a promise by the customer to hold the person harmless, a
confession of judgment by the customer or an assignment or order for the payment of wages or
other compensation due the customer, in violation of section 36 of this act;

(g) Violates any provision of section 44 of this act; or

(h) Violates any provision of section 45 of this act.

3. A person may not be held liable in any civil action brought pursuant to this section if the
person proves, by a preponderance of evidence, that the violation:

(a) Was not intentional;

(b) Was technical in nature; and

(¢c) Resulted from a bona fide error, notwithstanding the maintenance of procedures
reasonably adapted to avoid any such error.

4. For the purposes of subsection 3, a bona fide error includes, without limitation, clerical
errors, calculation errors, computer malfunction and programming errors and printing errors,
except that an error of legal judgment with respect to the person’s obligations under this chapter
is not a bona fide error.”.

Amend the bill as a whole by adding a new section designated sec. 75.5, following sec. 75, to

read as follows:
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“Sec. 75.5. NRS 41.620 is hercby amended to read as follows:

41.620 1. JAny} Except as otherwise provided in section 45 of this act, any person who:

{(a) Makes, utters, draws or delivers a check or draft for the payment of money drawn upon any
financial institution or other person, when he has no account with the drawee of the instrument or
has insufficient money, property or credit with the drawee to pay; or

(b) Uses a credit card or debit card to obtain money, goods, property, services or anything of
value, when he knows or should have known the credit card or debit card is no longer valid,
= and who fails to pay the amount in cash to the payee, issuer or other creditor within 30 days after
a demand therefor in writing is mailed to him by certified mail, is liable to the payee, issuer or other
creditor for the amount of the check, draft or extension of credit, and damages equal to threc times
the amount of the check, draft or extension of credit, but not less than $100 nor more than $500.

2. Asused in this section, unless the context otherwisc rcquires:

{a) “Credit card” has the meaning ascribed to it in NRS 205.630;

(b) “Debit card” has the meaning ascribed to it in NRS 205.635; and

(c) “Issuer” has the meaning ascribed to it in NRS 205.650.”,

Amend sec. 80, page 32, line 44, by deleting “act.” and inserting:

“act with regard to those services regulated pursuant to sections 2 to 74, inclusive, of this act.”.

Amend sec. 83, page 33, line 39, by deleting “A” and inserting:

“Except as otherwise provided in subsections 3 and 4, a”.

Amend sec. 83, page 34, between lines 6 and 7, by inserting:
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“3. A person described in subsection 1 is not required to comply with the following provisions
of sections 2 to 74, inclusive, of this act sooner than October 1, 2005, or the date of any extension
granted by the Commissioner of Financial Institutions pursuant to subsection 4:

(a) Any provision requiring the use of the Spanish language; and

(b) Any provision requiring changes to or replacement of existing computer software or major
modifications to existing business processes, as determined by the Commissioner.

4, If the person is unable to comply with any provision described in paragraph (a) or (b) of
subsection 3 by October 1, 2005, the person may request an extension from the Commissioner. The
Commissioner may grant such an extension, to a date not later than January 1, 2006, if the person
establishes that compliance by October 1, 2005:

(a) Is not cconomically feasible;

(b) Is prevented by factors beyond the control of the person; or

(c) Is prevented by any other factors that the Commissioner deems to be an appropriate
justification for an extension.”.

Amend the title of the bill to rcad as follows:

“AN ACT relating to financial services; revising the standards and procedures for the licensing and
regulation of check-cashing services, deferred deposit loan services, certain short-term
loan services and title loan services; repealing provisions governing check-cashing
services and deferred deposit loans to conform with the revised standards and
procedures; revising provisions relating to certain unfair lending practices; providing
remedies and administrative penalties; and providing other matters properly relating

thereto.”.
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Case No.: A-15-719176-C

Dept. No.: XXI

PLAINTIFF’S OPPOSITION TO
DEFENDANT’S MOTION TO DISMISS
FOR FAILURE TO EXHAUST
ADMINISTRATIVE REMEDIES
Hearing Date: November 18, 2015

Hearing Time: 9:30 a.m.

Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or TitleBucks (“TitleMax”), by and
" through its attorneys of record, the law firm of Holland & Hart LLP, hereby opposes the Motion
to Dismiss for Failure to Exhaust Administrative Remedies (“Motion™) filed by the State of

Nevada, Department of Business and Industry, Financial Institutions Division (the “Division”).
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This Opposition is based on the attached Memorandum of Points and Authorities and

supporting documentation, the papers and pleadings on file in this action, and any oral argument

this Court may allow.

s

i A
Pafrick J."Reilly; Esq.
Joseph G. Went, Esq.
HoLLAND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS FOR
FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES

L.
INTRODUCTION

The Division contends that this Court has no authority to interpret NRS 604A.210, NRS
604A.445, and NAC 604A.230. Yet, this Court plainly does possess such authority, and the
Nevada Supreme Court has said so to the Division on two prior occasions. Seeking the
perceived favorable forum of its own administrative hearing, the Division is engaged in forum
shopping, and this Court should refrain from imposing the double standard that Division urges it
to impose.

TitleMax is not forum shopping. It is entitled to an interpretation of NRS 604A.210,
NRS 604A.445, and NAC 604A.230 from a court of law. And, TitleMax is not seeking to
circumvent the Division. Should this Court issue a ruling adverse to TitleMax as to the
interpretation of any of the foregoing rules, TitleMax will voluntarily modify its lending
practices accordingly, pending a de novo review of this Court’s decision by the Nevada Supreme

Court. It is that simple. And, it would be reversible error to ignore Malecon Tobacco, NAS, and

Check City, each of which mandate that TitleMax is entitled to an interpretation of these rules.

Accordingly, the Motion to Dismiss must be denied.
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IL.
CLAIMS FOR RELIEF

As set forth in the Amended Complaint, TitleMax seeks declaratory relief on the
interpretation and application of NRS 604A.210, NRS 604A.445, and NAC 604A.230. Attached

hereto as Exhibit “1” is a true and correct copy of the Amended Complaint. The Amended

Complaint specifically requests the interpretation of NRS 604A.210, NRS 604A.445, and

NAC 604A.230. Amended Complaint at 9 23-25. Very simply, this matter turns not on

questions of fact, but entirely on the interpretation of law.

As evidenced by the Motion, the parties are in fotal agreement as to the facts, which
solely relate to two specific business practices of TitleMax.! The undisputed facts that should be
applied to the applicable rules are:

(1) TitleMax allows a co-borrower to be on a title loan when the co-borrower is not

on the title to the vehicle; and

(i)  TitleMax provides a grace period on 210-day installment loans that allows for

simple interest to accrue.

Thus, the only issues before this court involve questions of law. Indeed, the application of

undisputed facts to the interpretation of a rule is a question of law. See, e.g., Stanford

Ranch, Inc. v. Maryland Cas. Co., 89 F.3d 618, 624 (9th Cir. 1996) (The interpretation of an

insurance policy, as applied to undisputed facts, is a question of law.); Estate of Delmue v.

Allstate Ins. Co., 113 Nev. 414, 936 P.2d 326, 328 (1997); Washoe County v. Transcontinental

Ins. Co., 110 Nev. 798 (1994); Grand Hotel Gift Shop v. Granite State Ins. Co., 108 Nev. 811,

839 (1992); Nationwide Mut. Ins. Co. v. Moya, 108 Nev. 578 (1992). Accordingly, it is improper
to suggest that this matter involves “mixed” questions of fact and law.

/1]

/1]

" In the Motion, the Division in a single paragraph contends that the actions of TitleMax and its customers
require a factual determination. This is meritless. Both parties agree upon the type of product offered by TitleMax
and the terms of its loan agreement. Opposition at 9:16-27. The only question is how NRS 604A.210, NRS
604A.445, and NAC 604A.230 should be interpreted. This is not a case where the Division is claiming that
TitleMax is operating in a certain fashion when it is really operating in another.
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I1I.
LEGAL ARGUMENT

A. Standard of Review.

The Division asks this Court to dismiss the action based upon Rule 12(b)(5) of the
Nevada Rules of Civil Procedure (the “NRCP”). However, its Motion does not involve the
merits of this dispute and thus does not involve the question of whether TitleMax has failed to
state a claim upon which relief may be granted. Rather, the Division seeks to dismiss based
upon the ripeness doctrine and the so-called “failure” to exhaust administrative remedies. This
is in reality a motion to dismiss for lack of jurisdiction over the subject matter, which would be
reviewable only under Rule 12(b)(1). Accordingly, the Division’s Motion is not properly
before this Court, as it does not seek dismissal pursuant to NRCP 12(b)(1).

That being said, Rule 12(b)(5) specifically provides that the defense of the “failure to

state a claim upon which relief can be granted” may be made by motion. Gull v. Hoalst, 77

Nev. 54, 359 P.2d 383 (1961). Nevada is a notice-pleading state; therefore, the courts
generously construe pleadings to “place into issue matters which are fairly noticed to the

adverse party.” Western States Constr., Inc. v. Michoff, 108 Nev. 931, 936, 840 P.2d 1220,

1223 (1992) (citing Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674 (1984)). The standard of

review for a dismissal under NRCP 12(b)(5) is rigorous, as this court must construe the pleading

liberally. Simpson v. Mars Inc., 113 Nev, 188, 190, 929 P.2d 966, 967 (1997) quoting Vacation

Village v. Hitachi Am., 110 Nev. 481, 484, 874 P.2d 744, 746 (1994)). The challenged pleading

may be dismissed only “if it appears beyond a doubt that [the plaintiff] could prove no set of

facts, which, if true, would entitle it to reliel.” Buzz Stew, LLC v. City of North Las Vegas, ---

Nev. ---, 181 P.3d 670, 672 (2008).

Here, the Division has attached documents outside the Complaint. If a party files a
motion to dismiss for failure to state a claim upon which relief can be granted and “matters
outside the pleading are presented to and not excluded by the court, the motion shall be treated
as one for summary judgment and disposed of as provided in [NRCP] 56.” NRCP 12(b).

Summary judgment may be granted only “if the pleadings, depositions, answers to
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interrogatories, and admissions on file, together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party is entitled to judgment as a

matter of law.” NRCP 56(c). If the moving party demonstrates that no genuine issue of

material fact exists, the nonmoving party must show the existence of a genuine issue of material

fact. Cuzze v. Univ. & Cmty. Coll. Sys. of Nev., 123 Nev. 598, 172 P.3d 131, 134 (2007).

Still, under either standard, NRCP 12(b)(5) or NRCP 56, the Division has wholly failed

to establish that any of TitleMax’s causes of actions are not viable.

B. TitleMax Seeks and Is Entitled to an Interpretation of Law.

Nevada law is clear. A party is not required to exhaust administrative remedies when it is

seeking the interpretation of a law. See Malecon Tobacco, LLC v. State ex rel. Dept. of Taxation,

118 Nev. 837, 839, 59 P.3d 474 (2002) citing State, Dep’t of Taxation v. Scotsman Mfg, Co., 109

Nev. 252,254, 849 P.2d 317, 319 (1993). In the Amended Complaint, TitleMax asserts only one

claim for relief—for Declaratory Relief under NRS Chapter 30. Nevada law provides as follows:

NRS 30.030 Scope. Courts of record within their respective jurisdictions
shall have power to declare rights, status and other legal relations whether or not
further relief is or could be claimed. No action or proceeding shall be open to
objection on the ground that a declaratory judgment or decree is prayed for. The
declaration may be either affirmative or negative in form and effect; and such
declarations shall have the force and effect of a final judgment or decree.

NRS 30.040 Questions of construction or validity of instruments, contracts
and statutes.

1.

Any person interested under a deed, written contract or other writings
constituting a contract, or whose rights, status or other legal relations are
affected by a statute, municipal ordinance, contract or franchise, may
have determined any question of construction or validity arising under
the instrument, statute, ordinance, contract or franchise and obtain a
declaration of rights, status or other legal relations thereunder.

A maker or legal representative of a maker of a will, trust or other writings
constituting a testamentary instrument may have determined any question
of construction or validity arising under the instrument and obtain a
declaration of rights, status or other legal relations thereunder, Any action
for declaratory relief under this subsection may only be made in a
proceeding commenced pursuant to the provisions of title 12 or 13 of
NRS, as appropriate.

NRS 30.030 and NRS 30.040 (emphasis added).

8158483 3
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TitleMax is unquestionably seeking an interpretation of NRS 604A.210, NRS 604A.445,
and NAC 604A.230 from this Court. That is the heart of this declaratory relief action. TitleMax
is not seeking money damages, trying to set aside an agency decision, or even recover attorney’s
fees and costs. And, TitleMax’s Amended Complaint seeks only an interpretation of law—it
does not seek to overturn the Division’s findings in its 2014 and 2015 Reports of Examination.
See Amended Complaint at Y 23-25 and Prayer for Relief.

And, this is not a case where the parties disagree about facts—it is solely about the proper
interpretation of NRS 604A.210, NRS 604A.445, and NAC 604A.230. The Division and
TitleMax agree that: (i) TitleMax currently allows a co-borrower to be on a title loan when the
co-borrower is not on the title; and (i) TitleMax provides a grace period on 210-day installment
loans that allows for simple interest to accrue without charging additional fees or interest. Thus,

the only issues before this court are questions of law. See, e.g., Stanford Ranch, Inc. v. Maryland

Cas. Co., 89 F.3d 618, 624 (9th Cir. 1996) (the interpretation of an insurance policy, as applied

to undisputed facts, constitutes a question of law); Estate of Delmue v. Alistate Ins. Co., 113 Nev.

414, 936 P.2d 326, 328 (1997); Washoe County v. Transcontinental Ins. Co., 110 Nev. 798

(1994); Grand Hotel Gift Shop v. Granite State Ins. Co., 108 Nev. 811, 839 (1992); Nationwide

Mut. Ins. Co. v. Moya, 108 Nev. 578 (1992).

Perhaps most glaring is the Division’s failure to reconcile two recent, binding, and

published Nevada Supreme Court cases that are directly on point and in which the Division was

a party litigant. In both Department of Bus. & Indus., Fin. Inst. Div. v. Check City Partnership,

LLC, 130 Nev. —, 337 P.3d 755, 758 n.5 (Nev. 2015), and Department of Bus. & Indus., Fin.

Inst. Div. v. Nevada Ass'n Servs., Inc., 128 Nev. ) , 294 P.3d 1223, 1228 (2012), the

Division argued that the administrative exhaustion doctrine barred attempts by a licensee to seek
court action involving the interpretation of a Nevada law. The Division lost both of these cases

on these points. Specifically, in Check City, a licensee of the Division filed a complaint for

declaratory relief seeking an interpretation of NRS 604A.425. The Division filed a motion to
dismiss, arguing that Check City had not exhausted its administrative remedies. The district court

rejected these arguments, and the Nevada Supreme Court specifically upheld this portion of the
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district court’s decision. The Court stated unanimously as follows:

The FID argues that Check City has not exhausted its
administrative remedies and that this matter does not present a
justiciable case or controversy. We disagree. Exhaustion is not
required where, as here, the only issue is the interpretation of a
statute. Malecon Tobacco, LLC v. Dep't of Taxation, 118 Nev. 837,
839, 59 P.3d 474, 47576 (2002). Addltlonally, the p0531b111ty of a
license suspension—a consequence Check City might have faced if
it failed to comply with the FID’s interpretation of NRS
604A.425—may constitute irreparable harm for the purpose of
granting a preliminary injunction, see Dep't of Bus. & Indus., Fin.
Insts. Div. v. Nev. Ass'n Servs., Inc., 128 Nev. , , 294
P.3d 1223, 1228 (2012), which would be sufficient to form a
justiciable case or controversy, see Doe v. Bryan, 102 Nev. 523,
525, 728 P.2d 443, 444 (1986).

337 P.3d at 758 n.5. This precedent is binding against the Division and is dispositive of the
instant Motion to Dismiss.
And, yet, the Division inexplicably failed to alert this Court to the two cases—NAS and

Check City—that were binding, published, and in which it was a party and lost on the issue of

administrative exhaustion. Yet, it continues to take the same frivolous position before this Court,
even though it is now frivolous based upon those two published and binding decisions. Worse

yet, the FID failed to alert this Court to those binding cases in _its Motion. The Division still

has not offered a tenable explanation as to why it failed to bring to this Court’s attention that
binding precedent. It certainly cannot claim ignorance, as it has participated in and lost both
times as to that issue. No matter, the Nevada Supreme Court has twice stated that a Division
licensee may seek an interpretation of Nevada law in the form of a declaratory relief action under
NRS Chapter 30,
C. TitleMax Has No Administrative Remedy to Object to a Report of Examination.

Of course, the Division’s position presumes that there is actually an administrative remedy
to object to a Report of Examination. Yet, there is none. NRS 604A.700 ef seq. contains specific
provisions for the Division’s ability to investigate and conduct examinations of licensees. The

Division thereafter provides a written report of each examination to the licensee. However, there

is no Nevada statute or regulation that allows for an administrative review of a written

Report of Examination. TitleMax therefore has no ability to appeal such a determination. And,
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while the Division has suggested that TitleMax may request an administrative hearing to object to
a Report of Examination, there is simply nothing in NRS Chapter 604A or NAC Chapter 604A
that authorizes such a proceeding, or articulates what the standards for such a proceeding would
be. As the Division is an administrative agency of legislative creation, it may not act outside of
the scope of its specific duties—it “acts without authority when it promulgates a rule or regulation
in contravention of the will of the legislature as expressed in the statute, or a rule or regulation

that exceeds the scope of the statutory grant of authority. Scoft v. Angelone, 771 F. Supp. 1064,

1066-67 (D. Nev. 1991). And, as a basic matter of due process, the Division may not simply
fabricate a procedure without any standards for review. Thus, while the Division would like to
pretend that a licensee may seek administrative review of a Report of Examination, there is no
ability to do so under the Nevada Revised Statutes or Nevada Administrative Code.

Thus, TitleMax was presented with two options. One, seek a judicial interpretation of
these laws, as it did. Or, two, place its license at risk by waiting for the Division to seek

administrative discipline. The Nevada Supreme Court specifically stated in Check City that a

district court may not decline to interpret the law and foist the latter option upon a licensee against
its will. 337 P3d at 758 n.5.

The Division contends that TitleMax must first participate in an administrative hearing,
risk administrative discipline, and only then can it obtain an interpretation of law by petitioning
the district court for judicial review pursuant to NRS 233B.130. Opp. at 6. Tellingly, after the
commencement of this declaratory relief action, the Division commenced its own administrative
complaint against TitleMax, and now seeks to rush such a procedure before this Court can even
rule on the merits of this case. See Administrative Complaint attached hereto (without
attachments) as Exhibit “2”. The Division apparently seeks the very relief warned against by the

Nevada Supreme Court in the Check City case—suspension of the license to operate under NRS

604A.820. This overreaching and hubris by the Division is shocking, given the recent statements
by the Nevada Supreme Court concerning the right to seek declaratory relief interpreting Nevada
law.
/1]
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D. Seeking Administrative Review Would Be Futile.

The other exception to the administrative exhaustion doctrine arises “when_a resort to

administrative remedies would be futile.” Malecon Tobacco, 118 Nev. at 839, citing Karches

v. City of Cincinnaii, 526 N.E.2d 1350, 1355-56 (Ohio 1988) (where pursuit of administrative

remedies would be futile or unusually onerous, it was unnecessary to exhaust administrative
remedies in order to challenge the constitutionality of a zoning ordinance as applied to a specific

parcel of property) and Memorial Hosp. v. Dept. of Rev. & Tax., 770 P.2d 223, 226 (Wyo. 1989);

see also State v. Scotsman Mfg. Co., 109 Nev. 252, 255, 849 P.2d 317, 319 (1993) (“Neither will

the exhaustion doctrine deprive the court of jurisdiction where initiation of administrative

proceedings would be futile.”); see also_Engelmann v. Westergard, 98 Nev. 348, 353, 647 P.2d

385, 389 (1982). Resorting to administrative remedies is “futile” if there is certainty of an

adverse decision or the agency has “evidenced a strong position on the issue together with an

unwillingness to reconsider.” James v. United States, 824 F.2d 1132, 1139 (D.C. Cir. 1987);

Randolph-Sheppard Vendors v. Weinberger, 795 F.2d 90, 105 (D.C. Cir. 1986).

[t would be futile for TitleMax to pursue an administrative remedy from the Division.
There is no dispute concerning the material facts of the pending proceeding. Rather, it is merely a
dispute as to how Nevada law should be interpreted. Yet, the Division claims TitleMax must

literally place its license at risk to obtain an interpretation of law from the exaet agency that

TitleMax believes is misinterpreting that law. This is futile logic, and the Division’s position has
been rejected repeatedly by the Nevada Supreme Court.

/1

/1]

/1]
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IV.
CONCLUSION

Accordingly, and based on the foregoing, TitleMax respectfully requests that this Court

deny the Division’s Motion to Dismiss.

DATED this 26th day of October, 2015.

/.

/

/ |
Pattigk J. Reilly, Eéq.
Joséph G. Went, Esq.
HOLLAND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 27th day of October, 2015, a true and correct copy of the
foregoing PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION TO DISMISS FOR
FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES was served by the following
method(s):

Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s e-filing system and served on counsel electronically in
accordance with the E-service list to the following email addresses:

Adam Paul Laxalt
Attorney General
Christopher A. Eccles
Deputy Attorney General
David J. Pope
Sr. Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101
Email: ceccles@ag.nv.gov
dpope@ag.nv.gov
Attorneys for Defendant

Email: by electronically delivering a copy via email to the following e-mail address:

Denise S. McKay, Esq.

Administrative Law Judge

Nevada Division of Business & Industry
555 E. Washington Avenue, Suite 4900

Las Vegas, Nevada 89101

Email: dsmckay@business.nv.gov

%\XL&‘? A %;‘W’)L

An Employee of Holland & Hart LﬂP

Page 11 of 11
8158483 3

JA000292




EXHIBIT “1”

JA000293



Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

R N~ < N = )TV, Dt O V% B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Electronically Filed

09/17/2015 02:40:19 PM

ACOM )
Patrick J. Reilly, Esq. m i‘%‘”“‘”‘

Nevada Bar No. 6103

Joseph G. Went, Esq.

Nevada Bar No. 9220

HoLLAND & HARTLLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
jgwent@hollandhart.com

CLERK OF THE COURT

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

TITLEMAX OF NEVADA, INC, a Nevada| CaseNo.: A-15-719176-C
corporation,
Dept. No.: XXI
Plaintiff,
AMENDED COMPLAINT
VS,
Arbitration Exemption Claimed—
STATE OF NEVADA, DEPARTMENT OF | Declaratory Relief and Action Seeking
BUSINESS AND INDUSTRY FINANCIAL | Extraordinary Relief
INSTITUTIONS DIVISION,

Defendant.

Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or TitleBucks (“TitleMax”), by and
through its attorneys of record, the law firm of Holland & Hart LLP, for its Amended Complaint
against State of Nevada, Department of Business and Industry, Financial Institutions Division

(the “FID”), hereby states and alleges as follows:
PARTIES., JURISDICTION, AND VENUE

1. TitleMax is an entity created pursuant to the laws of the State of Nevada and is
authorized to do business in Clark County, Nevada.

2. The FID is an agency of the State of Nevada.

3. This Court has subject matter jurisdiction pursuant to Article VI of the Nevada

Constitution, and personal jurisdiction over the FID in accordance with NRS 14.065, on the
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grounds that such jurisdiction is not inconsistent with the Nevada Constitution or the United
States Constitution, and in accordance with NRS 41.031, under which the State of Nevada
waives its sovereign immunity.
4. Venue is proper in the Eighth Judicial District Court in accordance NRS 41.031.
GENERAL ALLEGATIONS
5. TitleMax is a lender licensed pursuant to NRS Chapter 604A and is a “licensee”

within the meaning of NRS 604A.075.

0. TitleMax offers title loans to its borrowers.

7. Title loans are governed by NRS Chapter 604A and are regulated by the FID and
its Commissioner.

8. In 2014, the FID conducted an examination of TitleMax.

0. After the completion of the examination, the FID issued reports of examination
(collectively “ROEs”) covering statutory and regulatory compliance at TitleMax’s various retail
stores located in the State of Nevada.

INCORRECT CONCLUSIONS OF LAW IN ROES RELATED TO NAC 604A.230

10.  The ROEs provided that TitleMax violated NAC 604A.230 whenever TitleMax
allowed a co-borrower to be associated with said loan when that co-borrower not on the title of
the vehicle.

11.  The FID examiner concluded erroneously that the co-borrower was a “guarantor”
and that TitleMax was violating NAC 604A.230.

12. When there is a co-borrower not listed on the title of the vehicle associated with
said loan, the co-borrower becomes contractually bound as a principal obligor, and not as a
|| guarantor.

13. Based on the examiner’s incorrect interpretation of NAC 604A.230, the FID
issued a “Needs Improvement” rating, thereby indicating that TitleMax had demonstrated less
than satisfactory compliance in the examination,

14, NAC 604A.230 does not prohibit the underwriting of a title loan with a co-

borrower as a principal obligor.

Page 2 of 4
7968179_1

JA000295




Holland & Hart LLP
9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

O e 1 N b B

10
11

12 u
13

14

15
16
17

18
19
20
21
22
23
24 |
25
26
27 |
28

15. In 2015, the FID conducted another examination of TitleMax. The FID has
advised that it intends forthwith to issue an “Unsatisfactory” rating in this year’s ROE based
upon the exact same legal issue.

16. The FID has further advised that, after the issuance of an “Unsatisfactory” rating,
the FID intends to refer TitleMax to the Attorney General for enforcement.

INCORRECT CONCLUSIONS OF LAW IN ROEs RELATED TO

NRS 604A.210 AND NRS 604A.445

17.  The ROEs provided that TitleMax violated NRS 604A.210 and NRS 604A.445
whenever a customer executed a grace period payment deferment agreement (the “Deferment
Agreement”) on a 210-day installment loan.

18. The FID examiner’s legal conclusion was incorrect in determining that the
foregoing constituted a violation of NRS 604A.210 and NRS 604 A.445, based upon an incorrect
reading of these statutes.

19. Based on the examiner’s incorrect interpretation of the foregoing statutes, the FID
issued a “Needs Improvement” rating thereby indicating that TitleMax had demonstrated less
than satisfactory compliance in the examination.

20.  In 2015, the FID conducted another examination of TitleMax. The FID has
advised that it intends to issue forthwith an “Unsatisfactory” rating in this year’s ROE based
upon the exact same legal interpretation.

21. The FID has further advised that, after the issuance of an “Unsatisfactory” rating,
the FID intends to refer TitleMax to the Attorney General for enforcement.

FIRST CLAIM FOR RELIEF

(Declaratory Relief)

22.  TitleMax hereby repeats, realleges, and incorporates all of the allegations
contained in the preceding paragraphs as though fully set forth herein.

23. A true and ripe controversy exists between TitleMax and the FID as to the
interpretation of NRS 604A.210, NRS 604A.445, and NAC 604A.230, which led to the FID’s
conclusion that TitleMax “violated” said statutes and regulation.
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24.  TitleMax seeks a declaration that an individual may be a co-borrower on a title
loan without violating NAC 604A.230 when said individual is not listed on title of the vehicle
associated with said loan.

25, TitleMax seeks a declaration interpreting NRS 604A.210 and NRS 604A.445, as
referenced herein,

26, Declaratory relief is necessary to determine the foregoing rights, status, or other
legal relations thereunder.

PRAYER FOR RELIEF

WHEREFORE, TitleMax demands judgment against Defendant as follows:

1. For declaratory relief as described herein;

2. For preliminary and permanent injunctive relief enjoining the FID from
imposing or seeking to impose discipline based upon alleged violations of NRS 604A.210,
NRS 604A.445, and NAC 604A.230, in particular as to whether TitleMax “violated” said
statutes and regulation; and

3. For such other and further relief as the Counrtdpems j.us;‘t“'%%:_i;fd proper.

&

DATED this 17th day of September, AR

3

. N H &
} § ; ‘t"“\i
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d E i

$ d t
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s

Patrick J. Renly, Esq. {

Jo¥eph G. Went, Esq.¢

HOLLAND & HART LEP

9535 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

4

Artorneys for Plaintiff
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ADAM PAUL LAXALT

Attorney Generai

DAVID POPE

Senior Deputy Attorney General
CHRISTOPHER ECCLES

Deputy Attorney General

555 East Washington Avenue, Suite 3900

Las Vegas, Nevada 89101
Telephone: (702) 486-3105
Facsimile: (702) 486-3416
E-Mail: ceccles@ag.nv.gov

BEFORE THE NEVADA FINANCIAL INSTITUTIONS DIVISION

* * %

ADMINISTRATIVE COMPLAINT FOR
DISCIPLINARY ACTION AND
NOTICE OF HEARING

IN THE MATTER OF:

TITLEMAX OF NEVADA, INC. and
TITLEBUCKS d/b/a TITLEMAX

ADMINISTRATIVE COMPLAINT FOR DISCIPLINARY ACTION

GEORGE E. BURNS, Commissioner of the NEVADA FINANCIAL INSTITUTIONS
DIVISION of the DEPARTMENT OF BUSINESS AND INDUSTRY, STATE OF NEVADA (the
“Division”), complains for disciplinary action against TITLEMAX OF NEVADA, INC. and
TITLEBUCKS d/b/a TITLEMAX (hereinafter “TITLEMAX") as follows:

JURISDICTION

1. Pursuant to Nevada Revised Statutes (NRS) Chapter 604A, the Division is vested with

the exclusive and original jurisdiction over the regulation, business practices, licensing,

examinations, and disciplinary action related to deferred deposit lending, high-interest
lending, title lending, and check cashing services in Nevada. |
2. TITLEMAX is now, and was at all pertinent times alleged herein, licensed in Nevada by
the Division as a deferred deposit lender, and / or a high-interest lender, and / or a title
lender, and / or a check cashing service, pursuant to NRS Chapter 604A.
3. As the holder of a Chapter 604A license, TITLEMAX is subject to the provisions of NRS

Chapter 604A and Nevada Administrative Code (NAC) Chapter 604A.
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4.

The Division files this Complaint pursuant to NRS 604A.820 based upon the matters

asserted herein and seeks the relief set forth below.

FACTUAL ALLEGATIONS

GENERAL FACTS

2.

10.

11.

12.

13.

14.

TITLEMAX is incorporated as a domestic corporation under the laws of Nevada and its
resident agent is The Corporation Trust Company of Nevada, located at 701 S. Carson
Street, Suite 200, Carson City, Nevada 89701.

TITLEMAX is licensed by the Division to conduct the business of lending at 42 locations
in Nevada and the corporate office is located at 15 Bull Street, Suite 200, Savannah,
Georgia 31401.

On or about May 4, 2015, through on or about June 17, 2015, the Division conducted its
annual examination of TITLEMAX to ensure compliance with NRS Chapter 604A and
NAC Chapter 604A (the “2015 Examination”).

The 2015 Examination involved a review of two to five percent of TITLEMAX'S loans at

each of TITLEMAX'S 42 locations in Nevada.

The Division issued a Report of Examination (ROE) to TITLEMAX based upon the
results of the 2015 Examination.

The Division rates licensees as follows, in descending order of compliance:
Satisfactory, Needs Improvement, or Unsatisfactory.

The Division rated TITLEMAX “Needs Ilmprovement’ in its 2014 ROE due to
TITLEMAX'S violations of NRS 604A.210, NRS 604A.445, and NAC 604A.230.

During the 2015 Examination, the Division cited TITLEMAX for repeatedly violating NRS
604A.210, NRS 604A 445, and NAC 604A.230.

Thus, in the 2015 ROE, the Division rated TITLEMAX “Unsatisfactory” due to the
repeated v_'iolations.

The repeated violations cited in the 2015 Examination are:

a. Charging interest in violation of NRS 604A.210 and / or NRS 604A.445; and
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15.

b. Requiring or accepting co-borrowers on title loans in which the co-borrower has
no ownership in the vehicle used for the title loan, in violation of NAC 604A.230
in accordance with NRS 604A.105 and NRS 604A.115.

The Commissioner has reasonable cause to believe that TITLEMAX is violating or is

threatening to or intends to violate provisions of NRS Chapter 604A and NAC Chapter
604A.

FACTS REGARDING TITLEMAX'S UNLAWFUL GRACE PERIOD AMENDMENT

16.

17.
18.

19.

20.

21.

22.
23.

24.

Pursuant to the TITLEMAX’S original Title Loan Agreement (Loan), the customer makes
seven fully amortized installment payments within 210 days to pay the loan off without a
balloon payment at the end of the loan.

The Division has concluded that the Loan complies with NRS 604A.445(3)(a)-(d).
During the 2014 and 2015 Examinations, the Division’s examiners observed TITLEMAX
employees routinely offer customers an amendment to the Loan called the "Grace
Period Payments Deferment Agreement” (Grace Period Amendment).

The text of the Grace Period Amendment provides in pertinent part.

“Because this is only an amendment and modification of the loan
agreement in which we are only modifying and deferring your
payments under the Title Loan Agreement, you acknowledge and
agree that all of the terms and conditions of the Title Loan
Agreement, including the charging of simple interest and waiver of
jury train and arbitration provision remain in full force and effect.”

As a business pattern and practice, TITLEMAX employees offer the Grace Period
Amendment prior to the customer’s default on the Loan.

Customers are lured into the Grace Period Amendment because it typically decreases
their initial payments.

Payments are not fully amortized under Grace Period Amendment.

TITLEMAX charges customers more money under the Grace Period Amendment than i
does under the Loan.

The Grace Period Amendment schedules 14 monthly payments within 390 days.
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295  Documents from the 2015 Examination show that TITLEMAX charges customers more

money under the Grace Period Amendment than under the Loan.!?

L N C Amount due | Amount paid by Unlawful
oan RNO. ustomer under the Loan | the customer overage
Name under the amount
Grace Period | charged and
Amendment received by
TITLEMAX
10169-0121672 J.V. $5,079.66 $5,826.74 $747.08
11669-0112962 G.T. $3,500.21 $4,219.84 $719.63
11169-0129196 B.P. $7,212.73 $8,645.45 $1,432.72
10069-0120952 M.A. $11,880.22 $14,133.17 $2,282.95

26. Documents from the 2015 Examination show 307 examples of TITLEMAX charging
customers more money under the Grace Period Amendment than under the Loan.

27 The 307 examples only reflect the two to five percent sampling of loans examined by
the Division.

28 Of those 307 examples, TITLEMAX charged and received unlawful overage amounts
from 24 customers totaling $8,863.21.

o9 Of those 307 examples, 283 remain in “open” status whereby TITLMAX charged anc
will potentially receive unlawful overage amounts totaling $370,090.74.

30. Assuming that the 307 examples of TITLEMAX charging customers more money undel
the Grace Period Amendment reflects a five percent sample size, then by mathematica
extrapolation, TITLEMAX may have unlawfully charged customers a totai ©

approximately 6,140 times during the period covered by the 2015 Examination.

' This Table summarizes four of TITLEMAX’S loans examined during the 2015 Examination whereby eacl
customer has already paid the unlawful overage amount.

2 Fxhibits 1-4, attached hereto, include the Loan, Grace Period Amendment, and Customer Receipts for cach o
the four loans summarized by the Table. The fact that payments are not amortized under the Grace Perioc
Amendment is evidenced by Bates Stamped page 007 in cach the exhibits.
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31,

32.

33.

34,

35,

Further, assuming that the average overage amount charged by TITLEMAX under eac!
Grace Period Amendment is $1,288.09 (determined by averaging the unlawful charges
from paragraph 25), then TITLEMAX unlawfully charged Nevada customers
approximately $7,908,872.60 during the period covered by the 2015 Examination.

An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
charged customers more money under the Grace Period Amendment.

An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
charged customers more money under the Grace Periods Amendment, after the

Division rated TITLEMAX “Needs Improvement” in the 2014 examination,

NRS 604A.070 provides in full as follows:

NRS 604A.070 “Grace period” defined.

1. "Grace period” means any period of deferment offered
gratuitously by a licensee to a customer if the licensee complies
with the provisions of NRS 604A.210.

NRS 604A.210 provides in full as follows:

NRS 604A.210 Chapter does not prohibit licensee from
offering customer grace period.
The provisions of this chapter do not prohibit a licensee from
offering a customer a grace period on the repayment of a loan or an
extension of a loan, except that the licensee shall not charge the
customer:
2. Any fees for granting such a grace period; or
Any additional fees or additional interest on the
outstanding loan during such a grace period.
(Emphasis added.)

Page 5 of 15 1A000303
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36.

37.

38,

38,

40,

41,

42.

NRS 604A.445(3) provides in full as follows:

NRS 604A.445 Title loans: Restrictions on duration of loan
and periods of extension.

Notwithstanding any other provision of this chapter to_the
contrary:

3. The original term of a title loan may be up to 210 days if:

(a)  The loan provides for payments in instaliments;

(b) The payments are calculated to ratably and fully
amortize the entire amount of principal and
interest payable on the loan;

(¢)  The loan is not subject to any extension; and

(d)  The loan does not require a balloon payment of any
kind.

(Emphasis added.)

TITLEMAX, through its Grace Period Amendment, charges additional fees and / or
additional interest during grace periods.,

TITLEMAX, through its Grace Period Amendment, makes title loans that last up to 39C
days, which exceeds the maximum original term of 270 days allowed pursuant to NRS
604A.445(3).

TITLEMAX, through its Grace Period Amendment, makes title loans whereby payments
are not fully amortized.

TITLEMAX, through its Grace Period Amendment, makes title loans that require one ot
more balloon payments.

TITLEMAX'S repeated violations were without any attempt to correct the deficiencies
and thus the repeated violations were wiliful, and / or intentional, and / or without any
exercise of du-e care.

TITLEMAX'S systematic business practice of amending the Loan via the Grace Perioc
Amendment is predatory and shows a willful intent to evade NRS and NAC BO4A ir

order to unfawfully charge Nevada customers what may amount to millions of dollars.

Page 6 of 15
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FACTS REGARDING TITLEMAX’S UNLAWFUL GUARANTORS

43 Onsite visits to TITLEMAX locations and conversations between the Division’s
examiners and TITLEMAX’s employees show that TITLEMAX requires and / or accepts
a guarantor to a transaction entered into with a customer.

44. Examination papers from the 2015 Examination show that TITLEMAX requires and / or
accepts a co-signor on a title loan to a customer where the co-signor's name is not on
the title to the vehicle.

45. TITLEMAX's loan agreements require and / or accept a co-sighor on a title loan to a
customer where the co-signor's name is not on the title to the vehicle.

46. NRS 604A.105(1)(a)(1)-(2) provides in full as follows:

NRS 604A.105 “Title loan” defined.
1. “Title loan” means a loan made to a customer pursuant to
a loan agreement which, under its original terms:
(a)  Charges an annual percentage rate of more than 35
percent; and
(b)  Requires the customer to secure the loan by either:
(1)  Giving possession of the title to a vehicle
legally owned by the customer to the
licensee or any agent, affiliate or subsidiary of
the licensee; or
(2)  Perfecting a security interest in the vehicle by
having the name of the licensee or any agent,
affiliate or subsidiary of the licensee noted on
the title as a lienholder.
(Emphasis added.)

47. NRS 604A.115 provides in full as follows:

NRS 604A.115 “Title to a vehicle” or “title” defined.

“Title to a vehicle” or “title” means a certificate of title or ownership
issued pursuant to the laws of this State that identifies the legal
owner of a vehicle or any similar document issued pursuant to the
laws of another jurisdiction.

48. NAC 804A.230(1)(a) provides in full as follows:

NAC 604A.230(1) Prohibited acts: Miscellaneous acts.

1. A licensee shall not:
(a)  Require or accept a guarantor to a transaction entgred

into with a customer.

Page 7 of 15
JA0O00305




LR T SERIEE G e S B e ok S T,

Attornev General's Office
535 E. Washington, Suite 3900

-

Las Vecas, NV 8910

49,
50.

51.

52.
83.

54,

565.

56.

57.

58.

S J
The term “guarantor” is not defined in NRS Chapter 604A or NAC 604A.
A guarantor is “One who makes a guaranty or gives security for a debt.” BLACK'S LAaw
DICTIONARY 711 (7" ed. 1999).
A guaranty is “A promise to answer for the payment of some debt, or the performance of
some duty, in case of the failure of another who is liable in the first instance.” BLACK'S LAW
DicTIONARY 712 (7" ed. 1999).
A title loan requires the customer to secure the loan. NRS 6804A.105(1)(b).
A title loan requires that the customer give possession of the fitle fo a vehicle legally
owned by the customer to the licensee. NRS 604A.105(1)Xb)(1).
Regardless of whether guarantor s called a co-borrower orf a co-signor, the licensee IS
prohibited from requiring or accepting security or a promise to answer for payment from
anyone other than the customer whose name is on the title.
An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
required or accepted a guarantor to a loan with a customer.
An evidentiary hearing is necessary to determine why TITLEMAX required or accepted
a guarantor to a loan with a customer.
An evidentiary hearing is necessary to determine what, if any, effect the relationship
between the customer and the guarantor would have on the Division's analysis.
An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
required or accepted a guarantor to a loan with a customer, after the Division rated

TITLEMAX “Needs Improvement” in the 2014 examination,

Page 8 of 15
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50.

60.

B1.

62.

63.

64.

65.

ALLEGED VIOLATIONS
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.210(1) and / or (2), one o
more times, by charging the customer additional fees and / or interest during a grace
period.
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.210(1) and / or (2)
one or more times, by charging the customer additional fees and / or interest during ¢
grace period.
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.445(3)(b), one or more
times, by calculating payments on loans to customers that do not ratably and fully
amortize the entire amount of principal and interest payable on the loan.
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.445(3)(b), one o
more times, by calculating payments on loans to customers that do not ratably and fully
amortize the entire amount of principal and interest payable on the loan.
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.445(3)(c), one or more times
by extending loans to customers for a term of up to 390 days.
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.445(3)(c), one o
more times, by extending loans to customers for a term of up to 390 days.
Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.445(3)(d), one or more
times, by separating interest and principal which results in the customer paying one ol

more balloon payments.
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Based upon and incorporating by reference the foregoing Factual Allegations, the

Commissioner alleges that TITLEMAX willfully violated NRS 604A.445(3)(d), one or
more times, by separating interest and principal which results in the customer paying
one or more balloon payments.

Based upon and incorporating by reference the foregoing Factual Allegations, the

Commissioner alleges that one or more of TITLEMAX'S repeat violations are willful,

and / or intentional, and / or without any exercise of due care 0 prevent the repeat

violations.

DISCIPLINE AUTHORIZED
NRS 604A.810 provides in full as follows:

NRS 604A.810 Order to desist and refrain; action to enjoin
violation; appointment of receiver.

1. Whenever the Commissioner has reasonable cause (o
believe that any person is violating or is threatening to or
intends to violate any provision of this chapter, the
Commissioner may, in addition to all actions provided for
in this chapter and without prejudice thereto, enter an
order requiring the person to desist or to refrain from such
violation.

2. The Attorney General or the Commissioner may bring an action
to enjoin a person from engaging in or continuing a violation or
from doing any act or acts in furtherance thereof. In any such
action, an order or judgment may be entered awarding a
preliminary or final injunction as may be deemed proper.

3. In addition to all other means provided by law for the
enforcement of a restraining order or injunction, the court in
which an action is brought may impound, and appoint a receiver
for, the property and business of the defendant, including
books, papers, documents and records pertaining thereto, or o
much thereof as the court may deem reasonably necessary to
prevent violations of this chapter through or by means of the
use of property and business, whether such books, papers,
documents and records are in the possession of the defendant,
a registered agent acting on behalf of the defendant or any
other person. A receiver, when appointed and qualified, has
such powers and duties as to custody, collection,
administration, winding up and liquidation of such property and

Page 10 of 15
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business as may from time to time be conferred upon the
receiver by the court.

(Emphasis added.)

69. The procedures for taking disciplinary action are as follows:

NRS 604A.820 Procedure for taking disciplinary action;
authorized disciplinary action; grounds.

1. If the Commissioner has reason to believe that grounds for
revocation or suspension of a license exist, he shall give 20
days' written notice to the licensee stating the contemplated
action and, in generai, the grounds therefore and set a date
for a hearing.

2. At the conclusion of a hearing, the Commissioner shall:

(a) Enter a written order dismissing the charges, revoking
the license or suspending the license for a period of
not more than 60 days, which period must include any
prior temporary suspension. The Commissioner shall
send a copy of the order to the licensee by registered
or certified mail.

(b) Impose upon the licensee an administrative fine
of not more than $10,000 for each violation by the
licensee of any provision of this chapter or any
regulation adopted pursuant thereto.

(c) If a fine is imposed pursuant to this section, enter
such order as is necessary to recover the costs of
the proceeding, including his investigative costs
and attorney’s fees.

(Emphasis added.)

3. The grounds for revocation ofr suspension of a license are
that:
(a) The licensee has failed to pay the annual license fee;
(b) The licensee, either knowingly or without any
exercise of due care to prevent it, has violated
any provision of this chapter or any lawful
regulation adopted pursuant thereto,
(c) The licensee has failed to pay a tax as required
pursuant to the provisions of chapter 383A of NRS;
(d)  Any fact or condition exists which would have justified
the Commissioner in denying the licensee’s original
application for a license pursuant to the provisions of
this chapter; or
(e) The licensee:
(1)  Failed to open an office for the conduct of the
business authorized by his license within 180
days after the date his license was issued; or

Page 11 of 15
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(2) Has failed to remain open for the conduct of
the business for a period of 180 days without

good cause therefore.

4, Any revocation or suspension applies only to the license
granted to a person for the particular office for which
grounds for revocation or suspension exist.

. An order suspending or revoking a license becomes
effective 5 days after being entered unless the order
specifies otherwise or a stay is granted.

70. NRS 604A.900 provides in full as follows:
NRS 604A.800 Remedies for certain wiliful violations,

1, Except as otherwise provided in this section, if a licensee willfully:

(@) Enters into a loan agreement for an amount of interest or an)
other charge or fee that violates the provisions of this chapte!
or any regulation adopted pursuant thereto;

(b) Demands, collects or receives an amount of interest or any
other charge or fee that violates the provisions of this chapte
or any regulation adopted pursuant thereto; or

(c) Commits any other act or omission that violates the
provisions of this chapter or any regulation adopted pursuan
thereto,

— the loan is void and the licensee is not entitled to collect
receive or retain any principal, interest or other charges ol
fees with respect to the loan.

2, The provisions of this section do not apply if:

(@) A licensee shows by a preponderance of the evidence that the
violation was not intentional and resulted from a bona fide error o
computation, notwithstanding the maintenance of procedures
reasonably adapted to avoid that error; and

(b)  Within 60 days after discovering the error, the licensee notifies the
customer of the error and makes whatever adjustments in the
account are necessary to correct the error,

(Emphasis added.)
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RELIEF SOUGHT

Based upon the allegations contained herein which constitute sufficient cause for

disciplinary action against the licensee pursuant to the provisions of NRS Chapter 604A

and NAC Chapter 804A, the Commissioner prays for relief as follows:

A.

That TITLEMAX be fined a monetary sum pursuant to the parameters defined at
NRS 6804A.820(2);

That action be taken against TITLEMAX's license pursuant to the parameters
defined af NRS 604A.820(2);

That TITLEMAX pay the costs of the proceeding, including investigative costs,
and attorney’s fees pursuant to the parameters defined at NRS 604A.820(2);
That TITLEMAX be ordered to desist and refrain from violating NRS 604A.210
and / or NRS 604A.445, and / or NAC 604A.230;

That TITLEMAX'S willful violations result in a finding that the loans are VOID
pursuant to NRS 604A.900; and

For such other and further relief as the Administrative Law Judge may deem just

and proper,

DATED this (A day of O ededawc, 2015

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
FINANCIAL INSTITUTIONS DIVISION

-~

By: i S

GEBRGEE. BURNS
ngmis oner

Sy e

L S T
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NOTICE OF HEARING

THEREFORE, TITLEMAX is directed to answer in writing the Administrative Complaint
for Disciplinary Action within 10 days from service and to serve the same upon the
undersigned Deputy Attorney General. A hearing into this matter will be held at:

The Nevada Financial Institutions Division, 2785 E. Desert Inn Rd., Suite 180, Las
Vegas, Nevada 89121, beginning on October 27, 2015, through October 28, 2015,
beginning each day at 10:00 a.m, until 5:00 p.m. or until the matter is conciuded,

The Administrative Law Judge will, at that time, take such action as may be just and
proper pursuant to the proof and pertinent laws. TITLEMAX is entitled to be represented by
counsel at the hearing, and to cross-examine witnesses, present evidence, and argue on its
own behalf before a decision is made by the Commission. Should TITLEMAX fail to appear at

the hearing, a decision may be reached in its absence.,

DATED this GoAt_day of _{dedehawn ..., 2015.

FOR THE NEVADA ATHLETIC COMMISSION,
DEPARTMENT OF BUSINESS AND INDUSTRY,
STATE OF NEVADA

.
'#(
-~

* barrt
By v /’;-«.-..\ R s P S o 2 ¥ T BT T " e

,GEO’“F?GE E. BURNS

{\gggymissionef
SUBMITTED BY;
ADAM PAUL LAXALT
Attorney General 4
“ ’ N ":i.«;’ e ,‘.-"7
v y vet o f," 4{- e ."‘,,,.a--'"""l"ﬂm

AU
By: 0LV S e
CHRISTOPHER ECCLES
Deputy Attorney General
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555 E. Washington, Suite 3900

I's Office

Las Vegas. NV 8910/

Attorney

CERTIFICATE OF SERVICE

| Cttic e ot Arfore
| certify that | am an employee of the State of Nevada, Depaﬁmenb«@LIUSlnesswand

G T
fnduéiqa,.ﬂnangalmsntunonsDMsm and that on the "#*“day of TN G, 2015,

deposited in the U.S. mail, postage prepaid, via First Class Mail and Certified Return Receipt
Requested, a true and correct copy of the foregoing ADMINISTRATIVE COMPLAINT FOR
DISCIPLINARY ACTION AND NOTICE OF HEARING, addressed as follows:

Patrick J. Reilly, Esq.

Joseph G. Went, Esq.

Holland & Hart LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Respondent TITLEMAX

Certified Mail No. _ 22l L _j¢n/p wreoc /177 [8Y/(

And to:
Corporation Trust Company of Nevada
701-S. Carson Street, Suite 200
Carson City, Nevada 89701
Resident agent in Nevada for TITLEMAX of Nevada, Inc. d/b/a TITLEMAX
Certified Mail No. _ 7 (% (10 ocvezes 17 777 [ g;gj.
And to:

Victoria Newman, Esq.
Compliance and Corporate Counsel for TITLEMAX of Nevada, Inc.

15 Bull Street, Suite 200
Savannah, Georgia 31401.

Certified Mail No. el Do sl /17 2 [e2 2 7

;} J *\ _;.;/ |

;LA LL"« e Nl W a4
An Employee of the Nevada Attorney General’s Office
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Susann Thompson

From: Susann Thompson

Sent: Tuesday, October 27, 2015 2:26 PM

To: ‘dsmckay@business.nv.gov'

Cc: Patrick Reilly

Subject: TitleMax of Nevada/State of Nevada - Opposition To Motion to Dismiss
Attachments: Opposition to Motion to Dismiss

Please see attached Plaintiff's Opposition to Defendant’s Motion To Dismiss For Failure To exhaust Administrative
Remedies.

Thank you.

Susann Thompson

Legal Assistant for Patrick 1, Reilly, Constance L. Akridge and David J. Freeman
Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, NV 89134

Phone (702) 222-2527

Fax (702) 669-4650

E-mail: sthompson@hollandhart.com

HOLLAND&HART

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in
error, please reply to the sender that you received the message in error; then please delete this e-mail. Thank you.
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Holland & Hart LLP

9555 Hillwood Drive, Second Floor
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Electronically Filed
11/02/2015 06:06:57 PM

ORDD )
Patrick J. Reilly, Esq. % i %\Mb—'

Nevada Bar No. 6103
Joseph G. Went, Esq. CLERK OF THE COURT
Nevada Bar No. 9220
HoLLAND & HART LLP
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134
Tel: (702) 669-4600
Fax: (702) 669-4650
Email: preilly@hollandhart.com
jgwent(@hollandhart.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
TITLEMAX OF NEVADA, INC., a Nevada| Case No.: A-15-719176-C
corporation,
Dept. No.: XXI
Plaintift,
VS. ORDER DENYING MOTION FOR

PRELIMINARY INJUNCTION

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Defendant.

On September 23, 2015, Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or
TitleBucks (“TitleMax”) moved for a preliminary injunction against the State of Nevada,
Department of Business and Industry Financial Institutions Division (the “Division”). In the
Motion, TitleMax sought an injunction barring the Division “from pursuing disciplinary action
against TitleMax based upon alleged violations of statutes and/or regulations that are the subject
of this litigation.” Motion at 1:21-23. The Division opposed the Motion on October 6, 2015,
and TitleMax replied on October 9, 2015. In the interim, on or about October 6, 2015, the
Division filed against TitleMax an Administrative Complaint for Disciplinary Action and Notice
of Hearing before the Nevada Financial Institutions Division. At oral argument on October 19,
2015, Patrick J. Reilly, Esq. of Holland & Hart LLP appeared on behalf of TitleMax, and David

Page 1 of 2
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Holland & Hart LLP

9555 Hillwood Drive, Second Floor
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J. Pope and Christopher Eccles of the Office of the Attorney General appeared on behalf of the

Division.

After considering the papers and pleadings on file in this action, the arguments of

counsel, and good cause appearing, this Court hereby DENIES TitleMax’s Motion for

Preliminary Injunction.

DATED this A ? day of October, 2015.

Batfick J.Reilly/Esq.

Joseph G. Went, Esq.

HoLLAND & HART LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff

8182876 1

( ¢ %Wgﬂﬂ“’\

DISTRICT COURT JUDGE &
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Holland & Hart LLP
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Electronically Filed
11/03/2015 12:17:59 PM

NEOJ
Patrick J. Reilly, Esq. % 3 W

Nevada Bar No. 6103

Joseph G. Went, Esq.

Nevada Bar No. 9220

HoOLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preillvi@hollandhart.com
jewent(@hollandhart.com

CLERK OF THE COURT

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA

TITLEMAX OF NEVADA, INC., a Nevada| Case No.: A-15-719176-C
corporation,

Dept. No.: XXI
Plaintiff,
VS. NOTICE OF ENTRY OF ORDER
DENYING MOTION FOR

STATE OF NEVADA, DEPARTMENT OF| PRELIMINARY INJUNCTION
BUSINESS AND INDUSTRY FINANCIAL
INSTITUTIONS DIVISION,

Defendant.

PLEASE TAKE NOTICE that an Order Denying Motion For Preliminary Injunction was

entered in the above-captioned matter on November 2, 2015. A copy of said Order is attached

hereto.

DATED this 3rd day of November, 2015. /£~

PairiCk J. Retlly, Ifsq.

Joseph G. Went, Esq.

HOLLAND & HART LLP .
9555 Hillwood IPrive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on the 3rd day of November, 2015, a true and correct copy of the
foregoing NOTICE OF ENTRY OF ORDER DENYING MOTION FOR PRELIMINARY

INJUNCTION was served by the following method(s):

Electronic: by submitting electronically for filing and/or service with the Eighth
Judicial District Court’s e-filing system and served on counsel electronically in
accordance with the E-service list to the following email addresses:

Adam Paul Laxalt
Attorney General
Christopher A. Eccles
Deputy Attorney General
David J. Pope
Sr. Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, NV 89101
Email: ceccles@ag.nv.gov
dpope@ag.nv.gov
Attorneys for Defendant

U.S. Mail: by depositing same in the United States mail, first class postage fully
prepaid to the persons and addresses listed below:

Denise S. McKay, Esq.

Administrative Law Judge

Nevada Division of Business & Industry
555 E. Washington Avenue, Suite 4900

Las Vegas. Nevada 89101

Email: by electronically delivering a copy via email to the following e-mail address:

Denise S. McKay, Esq.
Email: dsmckav(@business.nv.gov

Facsimile: by faxing a copy to the following numbers referenced below:

a(ﬁww/fmx-% YRy <+
An Employee of Holland & Hart ©.

Page 2 of 2
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Susann Thomeson

From: Susann Thompson

Sent: Tuesday, November 03, 2015 12:16 PM

To: ‘dsmckay@business.nv.gov’

Subject: TitleMax of Nevada/State of Nevada - Notice of Entry of Order
Attachments: Notice of Entry of Order

Please see attached Notice of Entry of Order Denying Motion for Preliminary Injunction.

Thank you.

Susann Thompson

Legal Assistant for Patrick J. Reilly, Constance L. Akridge and David J. Freeman
Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, NV 89134

Phone (702) 222-2527

Fax (702) 669-4650

E-mail: sthompson@hollandhart.com

HOLLAND&HART.

CONFIDENTIALITY NOTICE: This message is confidential and may be privileged. If you believe that this email has been sent to you in
error, please reply to the sender that you received the message in error; then please delete this e-mail. Thank you.
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ORDD

Patrick J. Reilly, Esq.

Nevada Bar No. 6103

Joseph G. Went, Esq.

Nevada Bar No. 9220

HoOLLAND & HART LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

Tel: (702) 669-4600

Fax: (702) 669-4650

Email: preilly@hollandhart.com
jgwent@hollandhart.com

Attorneys for Plaintiff

DISTRICT COURT
CLARK COUNTY, NEVADA
TITLEMAX OF NEVADA, INC.,, a Nevada| Case No.: A-15-719176-C
corporation,
Dept. No.: XXI
Plaintiff,
VS. ORDER DENYING MOTION FOR

STATE OF NEVADA, DEPARTMENT OF
BUSINESS AND INDUSTRY FINANCIAL

INSTITUTIONS DIVISION,

Defendant.

On September 23, 2015, Plaintiff TitleMax of Nevada, Inc. dba TitleMax and/or
TitleBucks (“TitleMax”) moved for a preliminary injunction against the State of Nevada,
Department of Business and Industry Financial Institutions Division (the “Division™). In the
Motion, TitleMax sought an injunction barring the Division “from pursuing disciplinary action
against TitleMax based upon alleged violations of statutes and/or regulations that are the subject
of this litigation.” Motion at 1:21-23, The Division opposed the Motion on October 6, 2015,
and TitleMax replied on October 9, 2015. In the interim, on or about October 6, 2015, lthe
Division filed against TitleMax an Administrative Complaint for Disciplinary Action and Notice
of Hearing before the Nevada Financial Institutions Division. At oral argument on October 19,

2015, Patrick J. Reilly, Esq. of Holland & Hart LLP appeared on behalf of TitleMax, and David

8182876 1

Page 1 of 2

Electronically Filed
11/02/2015 06:06:57 PM
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PRELIMINARY INJUNCTION
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Holland & Hart LLP

9555 Hillwood Drive, Second Floor

Las Vegas, Nevada 89134

I« SV, B R e

J. Pope and Christopher Eccles of the Office of the Attorney General appeared on behalf of the
Division.
After considering the papers and pleadings on file in this action, the arguments of

counsel, and good causc appearing, this Court hereby DENIES TitleMax’s Motion for

Preliminary Injunction.

DATED this 86] day of October, 2015,

( ¢ /n,&ouhﬂcédhﬁ

DISTRICT COURT JUDGE <

Batfick J.\Reilly,/Esq.
Joseph G. Went, Esq.
HOLLAND &
9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attorneys for Plaintiff

Page 2 of 2
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ADAM PAUL LAXALT CLERK OF THE COURT
Attorney General

David J. Pope, #8617

Senior Deputy Attorney General

Christopher Eccles, #9798

Deputy Attorney General

535 E. Washington Avenue, Suite 3900

Las Vegas, Nevada 89101

Ph. (702) 486-3420

Fax: (702) 486-3416

dpope@ag.nv.gov

ceccles@ag.nv.gov

Attorneys for Nevada Department of Taxation

DISTRICT COURT

CLARK COUNTY, NEVADA

Case No. A-15-719176-C

TITLEMAX OF NEVADA, INC., a Nevada
Dept No. XX|

corporation,

Plaintiffs, NEVADA FINANCIAL

INSTITUTIONS DIVISION’S
OPPOSITION TO MOTION
FOR SUMMARY JUDGMENT

VS,

STATE OF NEVADA, ex rel. it's
DEPARTMENT OF BUSINESS AND
INDUSTRY, FINANCIAL INSTITUTIONS
DIVISION,

Date of Hearing: December 9, 2015

Time of Hearing: 9:30 A.M.
Defendants.

e ettt e st o "t Nt vt "o et " "t et "t oo

COMES NOW, Defendant State of Nevada, ex rel. it's Department of Business and
Industry, Financial Institutions Division, by and through its attorneys, Adam Paul Laxalt,
Attorney General, and David J. Pope, Senior Deputy Attorney General and Christopher
Eccles, Deputy Attorney General, and hereby files its OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT" and moves this Court for an order denying summary judgment.

' FID’s Motion to Dismiss is pending and FID is not waiving its right to assert, and is still asserting, that this
case should be dismissed for failure to exhaust administrative remedies.
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This OPPOSITION TO MOTION FOR SUMMARY JUDGMENT is based on all pleadings
and papers on file herein, the attached Memorandum of Points and Authorities and any
oral argument the Court may allow at the time of the hearing on this matter.

Respectfully submitted this 10" day of November, 2015.

ADAM PAUL LAXALT
Attorney General

By:

H § 4

David J. Pop

Sr. Deputy Attorney General
Nevada State Bar #8617
Christopher Eccles

Deputy Attorney General
Nevada State Bar #9798

555 E. Washington Ave., #3900
Las Vegas, NV 89101
Attorneys for Defendant
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POINTS AND AUTHORITIES

. FACTS AND PROCEDURAL HISTORY
On June 1, 2015, Plaintiff, Titlemax of Nevada, Inc. (hereinafter “TitleMax”), filed its

Complaint commencing this action against the State of Nevada, ex rel. it's Department of
Business and Industry, Financial Institutions Division (hereinafter “FID”). FID had already
started the 2015 examination of TitleMax on May 22, 2015. Exhibit A. On September 17,
2019, TitleMax filed an Amended Complaint. TitleMax seeks declaratory relief regarding the
FID's application of several statutes in Chapter 604A of the NRS to business activities of
Titlemax. See Amended Complaint on file with the court.

Titlemax ran to this court to get ahead of the administrative proceedings that were
coming. Though TitleMax asserted that the administrative remedies were not adequate,
TitleMax’s motion for preliminary injunction was denied.

Though an administrative hearing had been scheduled for November 5, 2015, the
hearing date has been vacated and will be rescheduled. See Exhibit B, p. 2, In. 19.
TitleMax and FID are both subject to the administrative scheduling order and pursuant to the
order the briefing will be completed by December 18, 2015. /d. The scheduling order sets
various other dates, the first of which is the November 13, 2015 production date applicable to
FID. /d. As can be noted from reviewing the scheduling order, TitleMax is being afforded
plenty of due process.

Though this court has not yet decided the motion to dismiss, this case should be
dismissed as TitleMax has not met the requirements of either of the exceptions to the
exhaustion requirement. The issues to be decided are not solely about statutory
interpretation or the constitutionality of a statute. Glusman v. Glusman, 98 Nev. 412, 419
(1982). The issues are mixed questions of law and fact. In addition, exhausting
administrative remedies is not futile in this case. Benson v. State Engineer, 2015 WL
9657106, 131 Nev.Adv.Op. 78, 4 (2015) (explaining that this exception does not apply when

the time for initiating administrative proceedings has not already expired). Therefore, the

JA000324
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case is not yet ripe or justiciable and/or this court does not have subject matter jurisdiction.
Alistate Insurance Company v. Thorpe, M.D., 123 Nev. 565, 571, 170 P.3d 989, 993 (2007).

In Averment #13 in the Amended Complaint, Titlemax states, “Based on the
examiner's incorrect application of NAC 604A.230, the FID issued a “Needs Improvement”
rating, thereby indicating that Titlemax had demonstrated less than satisfactory compliance
in the examination.” NAC 604A.230 prohibits TitleMax from “requiring” or “accepting” a
guarantor to a transaction. Averment #12 states, “When there is a co-borrower not listed on
the title of the vehicle associated with said loan, the co-borrower becomes contractually
bound as a principal obligor, and not as a guarantor.” Averment #11 states, “The FID
examiner concluded erroneously that the co-borrower was a ‘guarantor’ and that TitleMax
was violating NAC 604A.230." FID’s examiner applied NAC 604A.230 to the facts as they
were seen by the examiner and determined that TitleMax either “required” or “accepted” a
guarantor. TitleMax's only explanation is that the additional parties to the loans are co-
borrowers. See Motion for Summary Judgement, p. 9-10. Yet, TitleMax has never stated
why a non-owner of the vehicle is included as a party to the loan. As will be explained
below, these missing facts create issues of material fact. The Nevada Supreme Court has
determined that state agencies are the experts that are supposed to decide issues of fact
related to questions regarding application of the agencies statutes. Malecon Tobacco, LLC
v. Dept. of Taxation, 118 Nev. 837, 840-841 (2002).

In Averment #19 of the Amended Complaint, Titlemax states, “Based on the
examiner's incorrect interpretation of the foregoing statutes, the FID issued a ‘Needs
Improvement’ rating thereby indicating that TitleMax had demonstrated less than satisfactory
compliance in the examination.” The changes made in the Amended Complaint do not
change the outcome of this matter. Averment #17 states, “The ROEs [(Reports of
Examination)] provided that TitleMax violated NRS 604A.210 and NRS 604A.445 whenever
a customer executed a grace period payment deferment agreement . . . .” NRS 604A.210

and NRS 604A.445 prohibit the collection of interest or fees during a grace period and
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require that such a loan be ratably and fully amortized. In addition, “Grace Period Payment
Deferment Agreement,” as used by TitleMax, is not a statutory term. Motion for Summary
Judgement, p. 4, In. 24-25; NRS 604A.010, ef seq. Pursuant to TitleMax’'s documents, it
collects more interest via a Grace Period Payments Deferment Agreement than it would
collect via the 210 day original loan. See Exhibit C, p. 1 and 6 (the total amount paid
increases from $7,212.73 to $8,748.52 though the principle remains the same amount of
$4,420.00). Yet, TitleMax asserts that no additional interest or fees are collected. Motion for
Summary Judgment, p. 11-13.

The FID examiner looked at the facts and determined that TitleMax had not complied
with NRS 604A.210 and NRS 604A.445. The Grace Period Payments Deferment
Agreement is not allowed by statute because it nearly doubles the length of the statutorily
allowed 210 day loan, it does not ratably and fully amortize the amount of the loan and it
charges additional fees or interest for additional periods therefore there is no grace period.
Exhibit C, p. 6. Though it has been represented that the first seven payments are interest
only and the last seven payments are principle only, the Grace Period Payment Deferment
Agreement states: “You acknowledge that simple interest is charged on the unpaid principal
balance of this Loan Agreement at the daily rate of 0.4663% from the date of this Loan
Agreement until the earlier of: (i) the date of your last payment as set forth in the original
Payment Schedule; or (ii) payment in full. Exhibit C, p. 7. The agreement also says, “Now
that the Payment Schedule has changed . . ..” /d. The Payment Schedule changes but the
Federal Truth-In-Lending Disclosures doesn’'t change to inform the customer of the
increased finance charge. /d. at p. 1. The stated finance charge is $2,792.73 and the
amount financed is $4,420.00, for a total to be paid in the amount of $7,212.73. /d. When
the loan converts to a Grace Period Payments Deferment Agreement, the amount financed,
or borrowed, doesn’t change but the total of all payments increases to $8,748.52. /d. at p. 6.
Because interest is charged on the entire principle for each of the first seven months, the
finance charge increases by $1,535.79. This increase in the finance charge, whether it's
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additional interest or additional fees, is not clearly set forth in the documents and is contrary
to NRS 604A.210. /d. at p. 1-8. Again, the Nevada Supreme Court has determined that
factual issues related to the application of an agency’s statutes are to be determined by that
agency. Malecon, 118 Nev. 840-841.

If allowed to avoid an administrative hearing, TitleMax avoids the facts as determined
by the examiner and any deference they may be given in accordance with NRS 233B.135
and related case law. United Exposition Services, Co. v. State Industrial Insurance System,
109 Nev. 421, 423, 851 P.2d 423, 424 (1993) (“lt is well recognized that this court, in
reviewing an administrative agency decision, will not substitute its judgment of the evidence

for that of the administrative agency.” (citation omitted)).

. ARGUMENT

A. STANDARD OF REVIEW.

TitleMax’s motion for summary judgment must be denied.

Summary judgment is appropriate under NRCP 56 when the
pleadings, depositions, answers to interrogatories, admissions,
and affidavits, if any, that are properly before the court
demonstrate that no genuine issue of material fact exists, and
the moving party is entitled to judgment as a matter of law. The
substantive law controls which factual disputes are material and
will preclude summary judgment; other factual disputes are
irrelevant. A factual dispute is genuine when the evidence is
such that a rational trier of fact could return a verdict for the
nonmoving party.

Wood v. Safeway, Inc., 121 Nev. 724, 731, 121 P.3d 1026, 1031 (2005). Moreover, “the
pleadings and other proof must be construed in a light most favorable to the nonmoving
party . . ..” Id. at 732. In this case, there are genuine issues of material fact because a trier
of fact could return a verdict only for the FID and therefore summary judgment must be

denied.?

? Again, FID is concurrently arguing that TitleMax must exhaust administrative remedies and therefore this
issue must be decided through the administrative proceeding over which the Administrative Law Judge is
currently presiding. FID’s motion to dismiss will be heard the same day as this motion for summary judgment
and FID is not waiving its right to assert that this matter must be dismissed because TitleMax is still working on

exhausting administrative remedies.

-6- JA000327
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B. TITLEMAX CANNOT OBTAIN RELIEF FROM THIS COURT AT THIS TIME
AND THEREFORE SUMMARY JUDGMENT CANNOT BE GRANTED
UNLESS TITLEMAX CAN SHOW THAT IT FITS WITHIN AN EXCEPTION TO
THE REQUIREMENT TO EXHAUST ADMINISTRATIVE REMEDIES AND/OR
THIS COURT DECLINES TO APPLY THE PRIMARY_ JURISDCITION
DOCTRINE AND DOES NOT ALLOW THE ISSUES TO BE DECIDED
THROUGH THE ADMINISTRATIVE HEARING.

In their Amended Complaint, TitleMax admits that FID has jurisdiction over the issues
raised in this case. In fact, FID has original jurisdiction and this court does not obtain
jurisdiction until TitleMax files a petition for judicial review, pursuant to Chapter 233B of the
NRS, seeking review of a final administrative decision. NRS 233B.130(6); Kame v,
Employment Sec. Dep’t.,, 105 Nev. 22, 25, 769 P.2d 66, 67 (1989); See Nevada Power Co.
v. Eighth Judicial District Court, 120 Nev. 948, 959 (2004) (concluding that “the district court
could have deferred action under the primary jurisdiction doctrine for the PUC to address
one issue implicated in the amended complaint . . .."); See Allstate Insurance Co. v. Thorpe,
M.D., 123 Nev. 565, 571 (2007) (stating, “whether couched in terms of subject-matter
jurisdiction or ripeness, a person generally must exhaust all available administrative
remedies before initiating a lawsuit, and failure to do so renders the controversy
nonjusticiable. The exhaustion doctrine gives administrative agencies an opportunity to
correct mistakes and conserves judicial resources, so its purpose is valuable; requiring
exhaustion of administrative remedies often resolves disputes without the need for judicial
involvement”).

Exhaustion of administrative remedies is the rule. With the adoption of the
Administrative Procedures Act in 1965, aka Chapter 233B of the NRS, the Legislature has

stated its intention that the provisions in such chapter “are the exclusive means of judicial

review of, or judicial action concerning, a final decision in a contested case involving an

agency to which this chapter applies.” NRS 233B.130(6) (emphasis added).
A July 1990 publication for the State Bar of Nevada sets forth the basis for applying

judicial review to final administrative decisions. It states:
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Judicial review is designed to expedite the passage of an
administrative case through the judicial system. It is also meant
to minimize the intrusion of courts into administrative functions,
such as fact-finding, while relieving district courts of the burden
and expense of trying an administrative case as if the case had
been filed as an original matter in district court.

INTER ALIA, July 1990, The Basics of Nevada Administrative Law, p. 8. Relevant legislative

history provides:

Mr. Campbell replied the Administrative Law Committee does not
want the courts to substitute their expertise for the expertise of
the administrative agency. Mr. Sourwine mentioned that this
language exists in present law.

Mr. Campbell explained the court is not required to affirm the
decision of an agency. Mr. Sourwine said AB 884 allows the
court to modify or reverse an agency decision if it is clearly
erroneous in view of reliable evidence on the whole record.
Since the court does not hear the testimony of witnesses, the
court is not in a position to judge credibility. Therefore, in
reviewing records of an administrative agency, the court merely
looks for evidence in the record that supports the agency’s
decision. At that point, the court defers to the agency’s expertise
in the particular area.

Minutes of the Nevada State Legislature, Assembly Committee on Government Affairs, page
8, June 6, 1989; See Galloway v. Truesdell, 83 Nev. 13, 29, 422 P.2d 237 (1967) (“It is well
settled that under the division of powers, these ministerial fact-finding duties may not be

delegated to courts . . ..").
This court will not have jurisdiction over these issues until a Chapter 233B petition for

judicial review, seeking review of a final administrative decision, is filed. NRS 233B.130

states in pertinent part:

1.  Any party who is:

(a) Identified as a party of record by an agency in an
administrative proceeding; and

(b) Aggrieved by a final decision_in a contested case, is
entitled to judicial review of the decision. Where appeal is
provided within an agency, only the decision at the highest level
is reviewable unless a decision made at a lower level in the
agency is made final by statute. Any preliminary, procedural or
intermediate act or ruling by an agency in a contested case is

_8-
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reviewable if review of the final decision of the agency would not
provide an adequate remedy
2.  Petitions for judicial review must:
(a) Name as respondents the agency and all parties of
record to the administrative proceeding;
(b) Be instituted by filing a petition in the district court in
and for Carson City, in and for the county where the agency
proceeding occurred; and
(c) Be filed within 30 days after service of the final
decision of the agency.
(emphasis added). In addition, an administrative decision is forthcoming as the
administrative hearing procedures are underway. Exhibit B. Thereafter, the filing of a
petition for judicial review in a timely manner will be jurisdictional. Kame v. Employment Sec.
Dep’t., 105 Nev. 22, 25, 769 P.2d 66, 67 (1989). The sole means of this court taking action
regarding the issues presented in this case will be by reviewing a final agency decision by
way of a petition for judicial review. NRS 233B.130(6).

TitleMax should not be allowed to strip the administrative process of its fact finding
duties. “The exhaustion doctrine is concerned with the timing of judicial review of
administrative action.” Nevada Power Co. v. Eighth Judicial District Court, 120 Nev. 948,
959 (2004) (citation omitted). Judicial review of agency actions should not occur until after
there is a final agency decision in a contested case. NRS 233B.130. Contrary to TitleMax’s
assertions that the administrative hearing is some sort of a reaction to TitleMax commencing
this case, Titlemax simply jumped ahead of the administrative proceedings and is seeking
declaratory relief and summary judgement to avoid the administrative proceeding and
potential administrative fines and voiding of contracts. NRS 604A.820(2)(b); NRS 604A.900;

Exhibit D. TitleMax is also trying to avoid agency fact finding which will be given deference

in a Chapter 233B petition for judicial review proceeding.

-----
-----
-----

-----
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Exhaustion of administrative remedies is not required when it can be shown that
initiation of administrative proceedings would be futile.®> In this case, TittleMax cannot show
that exhaustion would be futile because an administrative hearing process is underway and
documents are currently being submitted to the Administrative Law Judge and it cannot be
said that FID is precluded by statute from providing “any relief at all.” Exhibit B; Benson v.
State Engineer, 2015 WL 5657106, 131 Nev.Adv.Op. 78, 4 (2015) (explaining that this
exception applies when the facts “prove that the agency is statutorily precluded from granting

a party any relief at all . . .” because the statute of limitations within which to initiate such

proceedings has passed. (emphasis added)). In addition, these issues have never been
heard and FID has not obtained a hearing decision regarding the issues. Moreover, the
Administrative Law Judge is an objective individual and TitleMax cannot show that the
Administrative Law Judge’s mind is already made up. In Benson, the Nevada Supreme
Court concluded, “we do not consider administrative proceedings to be futile solely because
{the statute prevents the petitioner from receiving his or her ideal remedy through
administrative proceedings.” 131 Nev.Adv.Op. 78, 5 (2015).

Another exception to the exhaustion requirement is applicable when the issues relate
solely to the interpretation of the words in a statute or the constitutionality of the statute.
Glusman v. Glusman, 98 Nev. 412, 419 (1982) (explaining that the Nevada Supreme Court
stated that it had the discretion to not apply the exhaustion doctrine “where the issues relate
solely to the interpretation or constitutionality of a statute.” (emphasis added)); State of
Nevada, Dept. of Business and Industry, Financial Inst. Div. v. Check City Partnership, LLC,
337 P.3d 755, 758, n. 5, 130 Nev. Adv. Op. 90 (Nev. 2014) (“Exhaustion is not required

where, as here, the only issue is the interpretation of a statute.”). TitleMax has not asserted

*In Malecon Tobacco, LLC v. Dept. of Taxation, 118 Nev. 837, 839, 59 P.3d 474 (2002), the Nevada Supreme
Court set forth two exceptions: (1) “when the issues ‘relate solely to the interpretation or constitutionality of a
statute’; and, (2) “when resort to administrative remedies would be futile.” More recently, in Benson v. State
Engineer, 2015 WL 5657106, 131 Nev.Adv.Op. 78, 4 (2015), the Nevada Supreme Court stated that the
exhaustion doctrine is excused “where initiation of administrative proceedings would be futile.” Discussing the
Scotsman Manufacturing case, the Benson Court noted that, because the three-year statute of limitations had
passed, “[t|he statutory procedure offer[ed] Scotsman no relief at all.” /d. “Thus, when the facts of a particular
case prove that the agency is statutorily preciuded from granting a party any relief at all, administrative
proceedings are futile.” /d. (citation omitted). That is not the case here.

-10-
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any constitutional issues. Though TitleMax asserts that the issues are related only to
statutory interpretation, TitleMax is seeking a determination that its business practices fit
within the statutory limitations which is a mixed question of law and fact. Consequently, this
exception is not applicable and this court should allow the facts to be decided through the
administrative proceedings. Malecon, 118 Nev. 837, 840-841 (2002).

The failure to exhaust administrative remedies does not give this court jurisdiction; it
deprives this court of jurisdiction. This court should not review an agency's application of its
own statutes before the agency has a chance to obtain a final administrative decision
regarding its own interpretation and actions through an administrative proceeding. See
Allstate Insurance Co. v. Thorpe, M.D., 123 Nev. 565, 571, 170 P.3d 989, 993 (2007)
(stating, “whether couched in terms of subject-matter jurisdiction or ripeness, a person
generally must exhaust all available administrative remedies before initiating a lawsuit, and
failure to do so renders the controversy nonjusticiable.”); See City of Henderson v. Kilgore,
122 Nev. 331, 336-37, 131 P.3d 11 (2006) (the Court found that because Kilgore had failed
to exhaust his administrative remedies, the matter was not ripe for district court review.); See
Malecon, 118 Nev. 837, 840-841 (2002) (explaining that fact finding should be done by the
agency); See Galloway v. Truesddell, 83 Nev. 13, 29, 422 P.2d 237 (1967) (“It is well settled
that under the division of powers, these ministerial fact-finding duties may not be delegated
to courts . . ..").

If this court provides TitleMax with declaratory relief in this case, this court will render
NRS 604A.820 and the FID’s original jurisdiction meaningless. Statutory construction
principles dictate that such an outcome is to be avoided. Harris Associates v. Clark County
School District, 119 Nev. 638, 642 (2003); See Alistate Insurance Co. v. Thorpe, M.D., 123
Nev. 565, 571 (2007) (noting, “We have previously stressed the importance of state
agencies’' exclusive original jurisdiction over legislatively created administrative and
regulatory schemes.” (citation omitted). Further providing, “[i]t is not conceivable that the
legislature would give its extensive time and attention to study, draft, meet, hear, discuss and
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pass this important piece of legislation were it not to serve a useful purpose.”™ (citation
omitted)). The issues regarding who the additional persons are and why they are included
as parties to the loans and whether the Grace Period Payment Deferment Agreements
violate the statutes include genuine issues of material fact and the issues fall within the

original jurisdiction of FID.

C. CONSTRUING THE PLEADINGS AND OTHER PROOF IN A LIGHT MOST
FAVORABLE TO THE FID, THERE ARE GENUINE ISSUES OF MATERIAL
FACT, TITLEMAX HAS ERRONEQOUSLY INTERPRETED THE STATUTES
AND SUMMARY JUDGMENT MUST BE DENIED.

Should this court determine that TitleMax has met its burden and shown that an
exception to the exhaustion requirement is applicable or otherwise decline to apply the
primary jurisdiction doctrine, the motion for summary judgment must be denied because
TitleMax is misinterpreting the law and genuine issues of material fact exist.

1. Title Loans Are Only Made To Legal Owners.

Pursuant to the relevant statutes, only legal owners of vehicles can be customers, or
borrowers, on title loans. NRS 604A.105 restricts title loan borrowers to those who legally

own the vehicle. The statute states that the customer® must secure the loan by either:

(1) Giving possession of the title to a vehicle legally
owned by the customer to the licensee or any agent, affiliate or
subsidiary of the licensee; or

(2) Perfecting a security interest in the vehicle by having
the name of the licensee or any agent, affiliate or subsidiary of
the licensee noted on the title as a lienholder.

NRS 604A.105 (emphasis added). Subsection 1 requires the customer to secure the loan
by giving possession of the title to TitleMax. /d. It also requires the customer to be the legal
owner of the vehicle. /d. The legal owner of the vehicle is listed on the title. NRS 604A.115
(defining “title” to mean “a certificate of title or ownership issued pursuant to the laws of this

State that identifies the legal owner of a vehicle or any similar document issued pursuant to

* “Customer” is defined as “any person who receives or attempts to receive . . . title loan services from another
person.” NRS 604A.040.

12-
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the laws of another jurisdiction.”). The language of these statutes is plain and unambiguous
and therefore we cannot look beyond the language for another meaning. City of North Las
Vegas v. Warburton, 262 P.3d 715, 718, 127 Nev. Adv. Op. 62 (2011) ("When the text of a

[25)

statute is plain and unambiguous, [we] should ... not go beyond that meaning.”); Beazer
Homes Nevada, Inc. v. Eighth Judicial Dist. Ct., et al., 120 Nev. 575, §79-580, 97 P.3d
1132, 1135 (2004) (“If the plain meaning of a statute is clear on its face, then [this court] will
not go beyond the language of the statute to determine its meaning.” (citation omitted));
Cleghorn v. Hess, 109 Nev. 544, 548, 853 P.2d 1260, 1262 (1993) ("When the language of
a statute is clear on its face, its intention must be deduced from such language.” (citation
omitted)). Consequently, the customer/borrower is limited to the person whose name is on
the title. /d.

If the additional person on the loan, i.e. TitleMax’s alleged co-borrower, is not listed
on the title, the person cannot be a borrower and therefore cannot be a co-borrower. If the
additional persons are not co-borrowers, what are they?

TitleMax has not explained why they require and/or allow an additional person to be
a party to the title loan.> The explanation has been nothing more than an assertion that the
additional party is a co-borrower. Motion for Summary Judgment, p. 1-14. Though the
answer to this question will likely be flushed out through the pending administrative hearing
process, title loans can only be made to the person, or persons, named on the title. NRS
604A.105; NRS 604A.115. FID has not been provided with information showing that the
additional persons are legal owners and therefore asserts that they are not legal owners.

Exhibit E. To avoid losing on this argument, TitleMax cannot admit that the additional

persons are not legal owners. Yet, TitleMax cannot avoid a genuine issue of material fact

’ TitleMax has provided no explanation other than asserting the additional persons are co-borrowers. No
evidence has been provided to show that the additional persons are also legal owners. TitleMax's argument
regarding primary obligors and guarantors is misplaced. “Guarantor” is defined as a “[p)erson who becomes
secondarily liable for another's debt or performance in contrast to a strict surety who is primarily liable with the
principal debtor. One who promises to answer for the debt, default or miscarriage of another. . . . A guarantor
is usually also an accommodation party.” Black’s Law Dictionary, 705 (6th Ed. 1990) (citation omitted). If the
facts end up showing that the additional persons meet the definition of a guarantor, then they are guarantors in
violation of NAC 604A.230.

13-
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by remaining silent on the issue. Therefore, there is a genuine issue of material fact with
regard to whether the additional party to the loan is listed on the title. If the additional party
is listed on the title, then they are a statutorily approved borrower. These missing facts
require a decision in favor of FID and therefore there are genuine issues of material fact.
Consequently, with regard to each loan, TitleMax is either violating NRS 604A.105
and NRS 604A.115, or it must be violating NAC 604A.230, and additional facts showing why
the additional persons are included as parties to the loans are needed to make the

determination.

2. The Grace Period Payments Deferment Agreement Is Not A Statutorily
Authorized Product

The Grace Period Payments Deferment Agreements do not comply with Chapter

604A and are not an authorized lending product. See Exhibit E. NRS 604A.445 provides:

Notwithstanding any other provision of this chapter to the

contrary:
1. The original term of a title loan must not exceed 30

days.
2. The title loan may be extended for not more than six

additional periods of extension, with each such period not to
exceed 30 days, if:

(a) Any interest or charges accrued during the original
term of the title loan or any period of extension of the title loan
are not capitalized or added to the principal amount of the title
loan during any subsequent period of extension;

(b) The annual percentage rate charged on the title
loan during any period of extension is not more than the annual
percentage rate charged on the title loan during the original term;
and

(c) No additional origination fees, set-up fees,
collection fees, transaction fees, negotiation fees, handling fees,
processing fees, late fees, default fees or any other fees,
regardless of the name given to the fees, are charged in
connection with any extension of the title loan.

3. The original term of a title loan may be up to 210

days if:

(a) The loan provides for payments in instaliments;
(b) The payments are calculated to ratably and fully
amortize the entire amount of principal and interest payable on

the loan;
(c) The loan is not subject to any extension; and

-14-
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(d) The loan does not require a balloon payment of
any kind.
(emphasis added). The term “extension” is defined as “any extension® or rollover’ of a loan
beyond the date on which the loan is required to be paid in full under the original terms of
the loan agreement, regardless of the name given to the extension or rollover.”™ NRS
604A.065(1).

Pursuant to the above statutes, a loan can be for a term of 210 days if it provides for
payments in instaliments, the payments are calculated to ratably and fully amortize the
entire amount of principle and interest payable on the loan, and the loan is not subject to
any extension. NRS 604A.445. This language is plain and unambiguous and therefore we
cannot go beyond it to look for a different meaning. Beazer Homes Nevada, Inc. v. Eighth
Judicial Dist. Ct., et al., 120 Nev. 575, 579-580, 97 P.3d 1132, 1135 (2004).

TitleMax represents that it first enters into the original loan agreements with its
customers.® Assuming that the original loan agreements comply with NRS 604A.445, they
are no more than 210 days in duration, provide for installment payments, the payments are
calculated to ratably and fully amortize the entire amount of principle and interest payable at
the end of the 210 days and are not subject to any extension. NRS 604A.445(3).

When TitleMax converts the original loan to a Grace Period Payments Deferment
Agreement, provided it does, TitleMax goes beyond the limits of NRS 604A.445(3). First,
the maximum 210 days is extended to a term approximately twice as long. See Exhibit C, p.
6 (showing 14 periods, or approximately 420 days, instead of 7 periods or 210 days); NRS
604A.445(3). Second, the payments do not “ratably and fully” amortize the entire amount of

the original loan because the interest is applied to the entire principle for the first seven

® An “extension” “[t]akes place when parties agree upon valuable consideration for maturity of debt on day
subsequent to that provided in original contract.” Black’s Law Dictionary, 583 (6" Ed. 1990).

"“Rolling over” is defined as, “Banking term for extension or renewal of short term loan from one loan period
(e.g. 90 day) to another.” Black’s Law Dictionary, 1330 (6th Ed. 1990).

® Exhibit C, p. 6 (stating, “BECAUSE THIS IS ONLY AN AMENDMENT AND MODIFICATION OF THE LOAN
AGREEMENT IN WHICH WE ARE ONLY MODIFYING AND DEFERRING YOUR PAYMENTS UNDER THE
TITLE LOAN AGREEMENT, YOU ACKNOWLEDGE AND AGREE THAT ALL OF THE TERMS AND
CONDITIONS OF THE TITLE LOAN AGREEMENT, INCLUDING THE CHARGING OF SIMPLE INTEREST
AND WAIVER OF JURY TRIAL AND ARBITRATION PROVISION REMAIN IN FULL FORCE AND EFFECT.

(underlining contained in original).
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periods and no principle is paid until the eighth period.® See Exhibit C, p. 6 (The last seven
payments are in the amount of $631.43. Multiplying $631.43 x 7 = $4,420.01, or the amount
financed. The first seven payments are in the amount of $618.36, which is approximately
the product of $4,420.00 x .1399 (which is the product of .004663 (daily rate) x 30.00224
days)); Black’s Law Dictionary, 83 (7™ Ed. 1999) (defining “amortization” as “the act or result
of gradually extinguishing a debt, such as a mortgage, usu. by contributing payments of
principal each time a periodic interest payment is due.”); NRS 604A.445(3). Third, the
payments do not constitute installment payments because they are not equal.’® Black’s
Law Dictionary, 799 (6™ Ed. 1990) (defining “installment loan” as “[a] loan made to be repaid

in specified, usually equal, amounts over a certain number of months."(emphasis added));

NRS 604A.445(3). Therefore, the Grace Period Payments Deferment Agreements do not
comply with NRS 604A.445 and are not a statutorily authorized loan.

In addition, the Grace Period Payments Deferment Agreements do not comply with
NRS 604A.210 or NRS 604A.070. NRS 604A.070 defines “grace period” as “any period of

deferment offered gratuitously by a licensee to a customer if the licensee complies with the

provisions of NRS 604A.210.” (emphasis added). “Deferment” is defined as “A
postponement or extension to a later time . . ..” Black’s Law Dictionary, 421 (6™ Ed. 1990).
“Defer” is defined as “[d]elay; put off; . . . postpone to a future time.” /d. “Deferred payment”
is defined as “[p]Jayments of principal or interest postponed to a future time . . ..” /d. NRS

604A.210 provides:

The provisions of this chapter do not prohibit a licensee from
offering a customer a grace period on the repayment of a loan or

? In the Grace Period Payments Deferment Agreements, TitieMax admits that the loans are not fully amortized
because the first seven payments are interest only and are less than the last seven payments. Exhibit C, p. 6.
In addition, the first seven payments are the product of the daily rate of interest multiplied by the entire
principle. /d. In a typical loan, the portion of the payment that goes towards principle increases each month as
the portion that goes towards interest decreases each month. Therefore, unlike the typical loan, the first seven
payments of the Grace Period Payments Deferment Agreement include additional interest because the
interest is consistently calculated on the entire outstanding principle. Black’s Law Dictionary, 83 (7th Ed.
1999) (defining “amortization” as “the act or result of gradually extinguishing a debt, such as a mortgage, usu.
by contributing payments of principal each time a periodic interest payment is due.”).

'Y As previously explained, the first seven payments are less than the last seven payments.

-16-
JA0O00337




o ©O© 0o N OO OO AW N -

- = A A
AW

Las Vegas, NV 89101

Attorney General's Office
555 E. Washington, Suite 3900

N N N N NN N N N A m a a a
o ~N O O A W N A D WO O~N O oM

an extension of a loan, except that the licensee shall not charge

the customer:

1. Any fees for granting such a grace period; or

2. Any additional fees or additional interest on the
outstanding loan during such a grace period.

(emphasis added). TitleMax cannot charge any fees for granting a grace period or any
additional fees or additional interest on the outstanding loan during a grace périod. Id. In
this case, the outstanding loan would be the original loan, a closed ended loan limited in
duration to 210 days, and any interest above and beyond that which could have been
charged and collected during the 210 days of the original loan would constitute the
prohibited additional interest or additional fees. [/d. This language is plain and
unambiguous and therefore we cannot go beyond the plain language to search for another
meaning. See City of North Las Vegas v. Warburton, 262 P.3d 715, 718, 127 Nev. Adv. Op.
62 (2011) ("When the text of a statute is plain and unambiguous, [we] should ... not go
beyond that meaning.””); Beazer Homes Nevada, Inc. v. Eighth Judicial Dist. Ct., et al., 120
Nev. §75, 579-580, 97 P.3d 1132, 1135 (2004); Cleghorn v. Hess, 109 Nev. 544, 548, 853
P.2d 1260, 1262 (1993). Because TitleMax is charging more interest than that which could
have been collected during the 210 day loan, it is charging additional interest or additional
fees in violation of 604A.210. See Exhibit E.

The plain meaning of the statutes is that no interest in addition to that which can be
charged during the 210 day loan can be charged. Legislative history should not be used to

create an ambiguity; it should be used to resolve an ambiguity.

Legislative history has never been permitted to override the plain
meaning of a statute. As the Supreme Court has made clear,
‘Congress' ‘authoritative statement is the statutory text, not the
legislative history.” " Chamber of Commerce v. Whiting, — U.S.
, 131 S.Ct. 1968, 1980, 179 L.Ed.2d 1031 (2011) (quoting
Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568,
125 S.Ct. 2611, 162 L.Ed.2d 502 (2005)). Legislative history may
not be used to alter the plain meaning of a statute. “The law is
what Congress enacts, not what its members say on the floor.”
Szehinskyj v. Att'y Gen., 432 F.3d 253, 256 (3d Cir.20095).
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Moreover, “legislative history may be referenced only if the
statutory language is written without a plain meaning, i.e., if the
statutory language is ambiguous.” Byrd v. Shannon, 715 F.3d
117, 123 (3d Cir.2013). “Legislative history ... is meant to clear
up ambiguity, not create it.” Milner v. Dep’t of Navy, — U.S. —
—, 131 S.Ct. 1259, 1267, 179 L.Ed.2d 268 (2011); see also Velis
v. Kardanis, 949 F.2d 78, 81 (3d Cir.1991) (“There is no need to
resort to legislative history unless the statutory language is
ambiguous.”). We must “not take the opposite tack of allowing
ambiguous legislative history to muddy clear statutory language.”
Milner, 131 S.Ct. at 1266; see also Nat'l Coal. for Students with
Disabilities Educ. & Legal Def. Fund v. Allen, 152 F.3d 283 (4th
Cir.1998) (“This plain meaning cannot be circumvented unless
we have the rare instance when there is a clearly expressed
congressional intent to the contrary or when a literal application
of the plain language would frustrate the statute's purpose or
lead to an absurd result.”).

S.H. ex rel. Durrell v. Lower Merion School Dist., 729 F.3d 248, 259 (3rd Cir. 2013); See
Hearn v. Western Conference of Teamsters Pension Trust Fund, 68 F.3d 301, 304 (9™ Cir.
1995) (“But legislative history—no matter how clear—can't override statutory text. Where
the statute's language “can be construed in a consistent and workable fashion,” . . . we must
put aside contrary legislative history.” (citation omitted); See Clark County v. Southern
Nevada Health Dist., 289 P.3d 212, 219, 128 Nev. Adv. Op. 58 (2013) (dissenting and citing
Hearn, 68 F.3d. 248, 259 (9" Cir. 1995)). “In construing a statute, the Court has ruled that
legislative materials, if ‘without probative value, or contradictory, or ambiguous,’ should not
be permitted to control the customary meaning of words. United States v. Dickerson, 310
U.S. 554, 562, (60 S.Ct. 1034, 1038, 84 L.Ed. 1356) (1940).” NLRB v. Plasterers' Union,
404 U.S. 116, 129 n. 24, 92 S.Ct. 360, 368 n. 24, 30 L.Ed.2d 312 (1971). Therefore,

.....
-----
.....
uuuuu
.....
.....

aaaaa

-18-
JA0O00339




Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 89101

o © 0 ~N O O A~ oW N -

LT T S T O T . T . TR .G T A T \ G T VO W W WU U L W W i |
o ~N O o B~AWwWw N -, O O N OO LNy A

TitleMax’s arguments regarding the legislative history (that it asserts is contrary to FIDs
interpretation) are without merit."’

TitleMax states that it “unilaterally offers each borrower under the instaliment loan a
grace period of deferment gratuitously . . ..” Motion for Summary Judgment, p. 4, In. 23-24.
“Gratuitously” is defined as, “Given or received without cost or obligation: FREE.” Webster’s
Il New College Dictionary, 487 (1999). Contrary to NRS 604A.210’s prohibition against
charging additional interest or fees, TitleMax admits and/or the documents show, that
TitleMax charges additional interest or fees during the first seven months as explained
above. In addition, the Grace Period Payments Deferment Agreements state that interest is
charged on any outstanding portion of the principle until the principal is paid. Exhibit C, p. 7.
Therefore, according to the agreement, interest can also be charged during the last seven
months as the principle is being paid down, as well as the first seven months. /d. Either
way, this is not a gratuitous deferment and does not comply with NRS 604A.070.

In addition, according to NRS 604A.045'* and NRS 604A.450, a grace period should
not occur unless a borrower is having difficuity repaying the loan. See Black's Law
Dictionary, 697 (6™ Ed. 1990) (defining “grace period” as a “period of time provided for in a
loan agreement during which default will not occur even though payment is overdue.”).
TitleMax cannot make a loan unless TitleMax determines that the borrower has the ability to
repay it. NRS 604A.450. Therefore, granting a grace period before a borrower begins

repaying the loan is contrary to legislative intent and contrary to the normal course of such

' Chapter 604A of the NRS was adopted in 2005. Contrary to TitleMax's assertions, changes made to a draft
bill are not necessarily treated the same as changes made to an existing statute. TitleMax cites to INS v.
Cardoza-Fonseca, 480 U.S. 421, 107 S.Ct.1207 in support of its arguments. But, the Cardoza-Fonseca case
compares two existing statutes with different language. /d. At 425-433. TitleMax also cites to Russello v.
United States, 464 U.S. 16, 104 S.Ct. 296 (1983) to support its position that their interpretation is correct. In
Russelfo, the Court found that the legislative history and spirit of the act supported the broader interpretation.
464 U.S. 16, 26-29. Unlike the Russello case, the legislative history and spirit of the act do not support
TitleMax's interpretation that it can collect interest or fees during a grace period. Charging interest during a
grace period is contrary to the intent of allowing a borrower additional time to make a payment without
incurring any additional interest or fees. Thus, TitleMax's interpretation leads to an unreasonable or absurd
resuit.

2 w“Default means the failure of a customerto . . . (a) Make a scheduled payment on a loan on or before the
due date for the payment under the terms of a lawful loan agreement and any grace period that complies with
the provisions of NRS 604A.210 . . ..” NRS 604A.045.
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affairs. See Black's Law Dictionary, 705 (7" Ed. 1999) (defining a “grace period” as “[a]
period of extra time allowed for taking some required action (such as making payment)
without incurring the usual penalty for being late.”). In this case, “Grace Period Payments
Deferment Agreement” contains a misnomer, i.e. there really is no grace period because
money is due in every period and these agreements do not comply with NRS 604A.210 or
NRS 604A.070."

The relevant statutes indicate that there are genuine issues of material fact. The
Grace Period Payments Deferment Agreements are longer than 210 days and extend the
term of the loan beyond the statutory limitation and do not provide for installment payments
and do not ratably and fully amortize™ the amount of the original loan. The amount of the
loan increases and the amount of interest charged increases. Exhibit C. In addition, money
is owed in every period and therefore three is no grace period. /d. Though TitleMax agrees
that more interest is charged via the Grace Period Payments Deferment Agreement than
would be charged via the 210 loan, TitleMax does not agree that the amount of the loan is
not ratably and fully amortized, does not agree that the loan is extended and does not agree
that there is no grace period or that there is no gratuitous deferment. Therefore, there are
genuine issues of material fact. NRS 604A.445; NRS 604A.210; NRS 604A.070.

Because the FID has original jurisdiction, the facts considered by this court should be
the facts determined through the administrative process. Allstate Insurance Co. v. Thorpe,
M.D., 123 Nev. 565, 571-573 (2007); Malecon, 118 Nev. 837, 840-841 (2002); See
Galloway v. Truesddell, 83 Nev. 13, 29, 422 P.2d 237 (1967) (“It is well settled that under
the division of powers, these ministerial fact-finding duties may not be delegated to courts . .
.."). Such facts should be presented to this court to determine whether they are supported

by substantial evidence pursuant to NRS 233B.135. Therefore, this court should dismiss

13 “Grace period” is “[tlhe amount of time after a payment due date when no interest is charged.”
https://www.lendingtree.com/glossary/what-is-grace-period. Also defined as “[t] The number of days between a

consumer's credit card statement date and payment due date when interest does not accrue.”
http://www.investopedia.com/terms/g/grace-period-credit.asp.

"4 “An ‘amortization plan’ for the payment of an indebtedness is one where there are partial payments of the
principal, and accrued interest, at stated periods for a definite time, at the expiration of which the entire
indebtedness will be extinguished.” Black’'s Law Dictionary, 83 (6th Ed. 1990).
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this case for lack of subject matter jurisdiction, lack of ripeness and/or non-justiciability, or
by application of the primary jurisdiction doctrine and allow these matters to be decided via
the administrative hearing. See Nevada Power Co. v. Eighth Judicial District Court, 120
Nev. 948, 959 (2004) (concluding that “the district court could have deferred action under
the primary jurisdiction doctrine for the PUC to address one issue implicated in the amended
complaint . . .."); See Allstate Insurance Co. v. Thorpe, M.D., 123 Nev. 565, 571 (2007)
(stating, “whether couched in terms of subject-matter jurisdiction or ripeness, a person
generally must exhaust all available administrative remedies before initiating a lawsuit, and
failure to do so renders the controversy nonjusticiable.).

Alternatively, this court should deny the motion for summary judgment for the
reasons that TitleMax is misinterpreting the law and genuine issues of material fact exist.
Because the loan is intended to be closed ended with a maximum term of 210 days (seven
months), TitleMax can only offer a 210 day (seven month) loan that is ratably and fully
amortized. By collecting 210 days (seven months) of interest on the entire principle before
any principle payments are made, and then collecting principle (and, according to the
agreement, possibly more interest) for seven more months, TitleMax is collecting additional
interest in violation of NRS 604A.210, has nearly doubled the duration of the loan and
extended the loan in violation of NRS 604A.445(3), is not ratably and fully amortizing the
amount of the loan in violation of NRS 604A.445(3) and is not offering a grace period, /.e.

gratuitous deferment, in violation of NRS 604A.210 and NRS 604A.070.
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I1l. CONCLUSION

Based on the foregoing, the FID respectfully requests that this Honorable Court issue

an order denying summary judgment.

Respectfully submitted this 10" day of November, 2015,

ADAM PAUL LAXALT
Attorney General

David J. Pope ~

Sr. Deputy Attorney General
Nevada Bar #8617

Christopher Eccles

Deputy Attorney General
Nevada Bar #9798

555 E. Washington Ave., #3900
Las Vegas, NV 89101

(702) 486-3426

Attorneys for State of Nevada
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FINANCIAL INSTITUTIONS DIVISION’S OPPOSITION TO MOTION
FOR SUMMARY JUDGEMENT, along with Exhibits A — E, with the
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November, 2015.

The following participants in this case are registered electronic filing systems
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Patrick Reilly, Esq.

Nicole Lovelock, Esq.
Holland & Hart

9555 Hillwood Dr., 2™ Floor
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postage prepaid to:

| certify that | have served the foregoing documents by First-Class Mail,
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/s/ Debra Turman
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BRIAN SANDOVAL BRUCE BRESLOW

Governor STATE OF NEVADA Director
DEPARTMENT OF BUSINESS AND INDUSTRY
FINANCIAL INSTITUTIONS DIVISION CEORGE F BURNS
CHAPTER 604A
REPORT OF EXAMINATION

TITLEMAX OF NEVADA INC.
DBA: TITLEMAX
5871 E. LAKE MEAD BLVD.,,

LAS VEGAS, NV 89156
WWW. TITLEMAX.COM
Examiner In Charge: | Ma. Theresa Dihiansan Examined as of: May 4, 2015
Examination Started: | May 22,2015 Examination Closed: | June 17,2015
Total Exam Hours: 12.0 Examination Number: | 66958

THIS REPORT IS STRICTLY CONFIDENTIAL

The information contained in this report is based on the books and records of the licensee as licensed
under NRS 604A, on statements made to the examiner by the directors, officers, and employees, and on
information obtained from other sources believed to be reliable and presumed by the examiner to be
correct. It is emphasized that this report is a report of examination, and not an audit of the licensee, and
should not be construed as such. This report of examination does not replace nor relieve the principals of
their responsibility for performing or providing for adequate audits of the business.

This copy of the report is the property of the Department of Business and Industry of the State of Nevada,
and is furnished to the licensee for its confidential use. Under no circumstances shall the licensee, or any
of its directors, officers, or employees disclose in any manner the report or any portion thereof to any
person or organization not officially connected with the licensee as officer, director, attorney, or auditor
unless otherwise directed. Should any legal process document be served calling for the surrender of this
report or any portion thereof, the Commissioner of the Financial Institutions Division shall be notified
immediately.

Each principal has the responsibility to review the contents of this report.

State of Nevada
Department of Business and Industry, Financial Institutions Division

d—,LJM' Avog
Ma. Theresa Dihiansan, CAMLS
Examiner In Charge
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EXAMINATION COMMENTS AND CONCLUSIONS

INTRODUCTION

The follow-up examination of TitleMax of Nevada Inc. DBA: TitleMax located at 5871 E. Lake Mead
Blvd,, Las Vegas, NV 89156 commenced on May 4, 2015. This business location currently holds a
Nevada Revised Statutes (NRS) Chapter 604A license issued by the State of Nevada Financial Institutions
Division (FID). The licensee has been granted the approval to underwrite Title Loans in accordance with
applicable statutes and regulations,

The licensee’s website www.titlemax.com is used to advertise the various products and services it
currently offers. Customers can start the application process online but must visit the branch location to
process the loan,

As of the examination date, TitleMax currently has 42 licensed locations in the State of Nevada and all
the locations were visited during the process of this examination, The corporate office located at 15 Bull
St., Suite 200, Savannah Georgia 31401 is also licensed under NRS 604A. This location does not
underwrite loans and is used for administrative purposes only. All licensed locations are listed in the

table below:

Store Address City State Zip
TitleBucks 7150 S. DURANGO DRIVE, #190 LAS VEGAS NV 89113
TitleMax 0820 W. FLAMINGO RD, SUITEF & G LAS VEGAS NV 89103
TitleMax 6525 S. FORT APACHE ROAD, STE 110 [LAS VEGAS NV 89148
TitleMax 3525 S. FORT APACHE ROAD, SUITE 160 LAS VEGAS NV 89147
TitleMax 4700 SPRING MOUNTAIN ROAD LAS VEGAS NV 89102
TitleMax 3575 W. TROPICANA AVENUE LAS VEGAS NV 89103
TitleMax 5060 S. FORT APACHE ROAD, SUITE 140 LAS VEGAS NV 89148
TitleMax 6795 W. TROPICANA AVENUE, SUITE 140 LAS VEGAS NV 89103
TitleMax 7615 S. RAINBOW BLVD, STE 100 LAS VEGAS NV 89139
TitleMax 7380 S. EASTERN AVENUE, SUITE 126 [LAS VEGAS NV 89123
TitleMax 3810 BLUE DIAMOND ROAD #150 LAS VEGAS NV 89139
TitleMax 6530 S. DECATUR BLVD, #100 LLAS VEGAS NV 89118
TitleMax 9555 S, EASTERN AVE, SUITE 105 LAS VEGAS NV 89123
TitleMax 3391 E. TROPICANA AVENUE, STE | LAS VEGAS NV 89121
TitleMax 3547 S. MARYLAND PKWY LAS VEGAS NV 89169
TitleMax 3365 E. FLAMINGO ROAD, SUITE 1 LAS VEGAS NV 89121
TitleMax 4749 S. MARYLAND PKWY LAS VEGAS NV 89119
TitleMax 4650 E. SUNSET ROAD, SUITE C HENDERSON NV 89014
TitleMax 16 W. HORIZON RIDGE PKWY #160 HENDERSON NV 89012
TitleMax 4944 BOULDER HIGHWAY LAS VEGAS NV 89121
TitleMax 4000 BOULDER HWY, SUITE 5 LAS VEGAS NV 89121
TitleMax 1210 N. BOULDER HWY, SUITE C HENDERSON NV 89011
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EXAMINATION COMMENTS AND CONCLUSIONS

Store Address City State Zip
TitleBucks 4150 BOULDER HIGHWAY, SUITE 105 LAS VEGAS NV 89121
TitleMax 2400 N. BUFFALO DRIVE #140 LAS VEGAS NV 89128
TitleMax 2550 S. EASTERN AVENUE LAS VEGAS NV 89169
TitleMax 6450 W. LAKE MEAD BLVD, STE 150 LAS VEGAS NV 89108
TitleMax 3900 W. SAHARA AVENUE LAS VEGAS NV 89102
TitleMax 4811 WEST CRAIG ROAD LAS VEGAS NV 89130
TitleMax 6436 N. DECATUR BLVD., #115 LAS VEGAS NV 89131
TitleMax 4077 W, CHARLESTON BLVD. LAS VEGAS NV 89102
TitleBucks 4750 W. LAKE MEAD, #102 LAS VEGAS NV 89108
TitleMax 8414 W. FARM ROAD, SUITE 130 LAS VEGAS NV 89131
TitleMax 4001 N. LAS VEGAS BLVD. LAS VEGAS NV 89115
TitleMax 3220 S. VIRGINIA STREET RENO NV 89502
TitleMax 2020 E. WILLIAMS STREET CARSON CITY NV 89701
TitleMax 1995 W. WILLTAMS AVENUE FALLON NV 89406
TitleMax 900 W. FIFTH STREET RENO NV 89503
TitleMax 1600 N. NELLIS BLVD, SUITE 102 LAS VEGAS NV 89115
TitleMax 1225 E. CHARLESTON BLVD. LAS VEGAS NV 89104
TitleMax 4741 E. CHARLESTON BLVD. LAS VEGAS NV 89104
TitleMax 6060 BOULDER HWY. LAS VEGAS NV 89122
TitleMax 5871 E. LAKE MEAD BLVD. LAS VEGAS NV 89156
TitleMax 15 BULL ST. SAVANNAH GA 31401

As of the examination date, the store located at 6060 Boulder Hwy., Suite 5 and 6, Las Vegas, NV 89122
was just opened for business and has not started underwriting title loans yet. As such, loan review was
not part of the scope of the examination for this location.

SCOPE OF EXAMINATION

The primary purpose of the examination was to determine compliance with NRS Chapter 604A and
Nevada Administrative Code (NAC) Chapter 604A. The examination consisted of a review of active,
paid, delinquent and declined loans, a review of surety bond terms, completion of the manager’s and
statutory compliance questionnaires, and a review of the company’s policies and procedures and forms
used in the operation of the business. Appropriate licenses and fee-related postings were also examined.

Emphasis was placed on compliance with State regulations as well as the Truth in Lending Act
(Regulation Z).

The current examination mainly focused on the prior violations that were cited which resulted in a less
than satisfactory rating,

REPORT OF EXAMINATION
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EXAMINATION COMMENTS AND CONCLUSIONS

The licensee was previously cited for underwriting loans without regard to the customer’s ability to repay
the title loan. This is no longer apparent since the licensee started underwriting loans with an original
term of 210 days; therefore, this violation is deemed rectified.

NAC 604A.230 Prohibited acts: Miscellaneous acts.

NRS 604A.105 “Title loan” defined.

NRS 604A.115 “Title to a vehicle” or “title” defined. “Title to a vehicle” or “title” means a
certificate of title or ownership issued pursuant to the laws of this State that identifies the legal
owner of a vehicle or any similar document issued pursuant to the laws of another jurisdiction.

During the previous examination, the licensee was cited for allowing co-borrowers to be co-signors on the
title loan where the co-borrower’s name was not in the vehicle title. No such instance was found at this
location. As such, this 1s deemed rectified.

NRS 0604A.445 Title loans: Restrictions on duration of loan and periods of extension.

NRS 604A.210 Chapter does not prohibit licensee from offering customer grace period. The
provisions of this chapter do not prohibit a licensee from offering a customer a grace period on the
repayment of a loan or an extension of a loan, except that the licensee shall not charge the
customer:

1. Any fees for granting such a grace period; or

2. Any additional fees or additional interest on the outstanding loan during such a grace period.

Since the previous examination, Titlemax implemented a 210 day title loan product that mirrors NRS
604A.445 (3). The current examination showed that Titlemax’s original loan agreement complies with
NRS 604A.445 (3). The examination also showed that Titlemax markets and offers an amendment to the
original loan agreement that violates NRS 604A.445 (3) and NRS 604A.210. This is still apparent during
the current examination and is cited as a repeat violation.

EXIT MEETING

The exit meeting was held telephonically on June 17, 2015. TitleMax was represented by the following:

Carrie E. Carbone, SVP of Compliance and Product General Counsel
Victoria Newman, Compliance and Corporate Counsel

Stephen Paris, Senior Regulatory Compliance Manager

Ted Helgeson, Divisional Vice President of Operations

Coleman Gaines, Senior Vice President of Operations-West

Melissa Ardis, Director of Compliance

Nicole Lovelock, Outside Counsel from Holland and Hart

The Financial Institutions Division was represented by the following:

Harveen Sekhon, Supervisory Examiner
p
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EXAMINATION COMMENTS AND CONCLUSIONS

Christopher Eccles, Attorney

Ma. Theresa Dihiansan, Examiner-In-Charge
Dean Ventura, Examiner

Kelvin Lam, Examiner

CURRENT VIOLATIONS OF APPLICABLE STATUTES AND REGULATIONS

STATE

REPEAT VIOLATION

NRS 604A.445 Title loans: Restrictions on duration of loan and periods of extension.
Notwithstanding any other provision of this chapter to the contrary:

3. The original term of a title loan may be up to 210 days if:

(a) The loan provides for payments in installments;

(b) The payments are calculated to ratably and fully amortize the entire amount of principal and
interest payable on the loan;

(¢) Theloan is not subject to any extension; and

(d) The loan does not require a balloon payment of any kind.

NRS 604A.210 Chapter does not prohibit licensee from offering customer grace period. The
provisions of this chapter do not prohibit a licensee from offering a customer a grace period on the
repayment of a loan or an extension of a loan, except that the licensee shall not charge the
customer:

1. Any fees for granting such a grace period; or

2. Any additional fees or additional interest on the outstanding loan during such a grace period.

During the current examination, TitleMax underwrites title loans with an original term of 210 days which
mirrors NRS 604A.445 (3). It was also apparent during the examination that Titlemax continued to offer
the amendment to the original loan agreement that violates NRS 604A 445 (3) and NRS 604A.210,

Onsite visits to Titlemax locations and conversations with store employees showed that Titlemax
currently offers the customers an amendment to the original loan agreement called the “Grace Period
Payments Deferment Agreement” (hereinafter, the “Amended Agreement”) during the term of the loan.
The customer may enter into the grace period payments deferment agreement prior to default if the
customer chooses to make lower monthly payments although the total amount owed by the customer in
the amended agreement will be higher than the total amount owed under the original loan agreement,

M
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EXAMINATION COMMENTS AND CONCLUSIONS

The text of the Amended Agreement provides:

“Because this i1s only an amendment and modification of the loan agreement in which we
are only modifying and deferring your payments under the Title Loan Agreement, you
acknowledge and agree that all of the terms and conditions of the Title Loan Agreement,
including the charging of simple interest and waiver of jury trial and arbitration provision

remain in full force and etfect.”

This statement shows an intent to avoid compliance with NRS 604A.445 (3). Under the original loan
agreement the customer makes seven fully amortized payments (210 days) to pay the loan off without a
balloon payment at the end, thereby complying with all provisions of NRS 604A.445(3). But, under the
Amended Agreement, the customer makes 14 payments (390 days), the first seven payments are interest
payments only and last seven payments are principal payments. Thus, the Amended Agreement separates
interest and principal from the original amortized schedule of payments, and thereby prolongs the
payment of principal until the full interest is paid.

For an example of how customers owe more under the Amended Agreement compared to the original

agreement, please see below:
OPEN ACCOUNTS

[.oan Number | Customer Total Total Overage
Name Amount to | Amount to be

be Paid Paid under
Under the the
Original “Amended
Loan Loan
Agreement | Agreement”
$1,819.80 $2,233.10 $413.30
$5,079.66 $6,188.83 $1,109.17
$1,819.80 $2,233.10 $413.30
$3,465.55 $4,238.60 £773.05
$3,500.21 $4,281.00 $780.79
$2,176.60 $2,670.96 $494 36

Management Response: Victoria Newman, Compliance and Corporate Counsel stated that the licensee

would respond in writing upon receipt of the written report of examination for all locations.

)
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BEFORE THE DEPARTMENT OF BUSINESS & INDUSTRY
LAS VEGAS, NEVADA

IN THE MATTER OF:
FINANCIAL INSTITUTIONS DiVISION,
Claimants,

V. PROCEDURAL ORDER

TITLEMAX OF NEVADA, INC. AND
TITLEBUCKS D/B/A TITLEMAX,

Respondents.

This is a contested case between Claimant, the Financial Institutions Division
of the Nevada Department of Business & Industry (FID), and Respondent, TitleMax of
Nevada, Inc. and TitleBucks d/b/a TitleMax (TitleMax). FID commenced this
administrative action under NRS 233B.121 with the issuance of an Administrative
Complaint for Disciplinary Action and Notice of Hearing (“Complaint”) on October 6,
2015. FID requests the imposition of administrative penalties against TitleMax under
NRS 604A.820. This matter is properly before the undersigned Administrative Law
Judge pursuant to NRS 233B.122, and it is set to proceed to a hearing on November
5, 2015. On October 27, 2015, this Court held a status check at which counsel for
both parties appeared. This Order foilows.

Under Nevada law, due process guarantees of fundamental fairness apply in

administrative proceedings. Dutchess Business Services, Inc. v. Nevada State Bd. of

Pharmacy, 124 Nev. 701, 711, 191 P.3d 1159, 1166 (2008). While “the legal process

due in an administrative forum is flexible,” certain minimum requirements exist. Minton

v. Bd. of Med. Examiners, 110 Nev. 1060, 1082, 881 P.2d 1339, 1354 (1994) (internal

quotation omitted), overruled on other grounds by Nassiri v. Chiropractic Physicians’

Bd., 130 Nev. Adv. Op. 27, 327 P.3d 487 (2014). Specifically, due process requires

1
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the governmental agency taking action against the licensee to provide the licensee
notice of the nature of the proceedings, including both the charges alleged and the
factual predicates theretor, such that the licensee may prepare its defense. Dutchess,
124 Nev. at 711-12, 191 P.3d at 1166. The agency must also make available to the
licensee documentary evidence and the names of witnesses the agency intends to
rely on sufficient to allow the licensee to prepare its defense. Id. at 714-15, 191 P.3d
at 1167-68. While the mechanisms for this exchange need not take the form of formal
discovery, the agency and licensee must exchange proposed exhibits and witness
lists in advance of the hearing. |d.

FID provided TitleMax notice of the charges against it and the factual bases for
those charges in the Complaint. However, FID did not specify the penaity it seeks the
administrative tribunal to impose on TitleMax other than to cite NRS 604A.820, which
contains the full panoply of potential penalties ranging from fines of up to $10,000 per
violation to license revocation. Furthermore, the parties have not yet exchanged
proposed exhibits or lists of witnesses. Minimum standards of due process require the
provision and exchange of this information to avoid unfair surprise and permit
TitleMax the opportunity to prepare its defense.

Accordingly, IT IS HEREBY ORDERED:

The hearing date of November 5, 2015, is vacated.

The QOrder for Briefing requiring submission of briefs from the parties by

Qctober 29, 2015, is vacated.

FID must provide the following to TitleMax by November 13, 2015:

identification with specificity of the type and/or amount of penalties it seeks against
TitleMax, copies of all proposed exhibits, and a list of proposed witnesses including a
brief statement summarizing their expected testimony.

TitleMax must provide the following to FID by November 30, 2015: copies of

all proposed exhibits and a list of proposed witnesses inciuding a brief statement

summarizing their expected testimony.

JAOO0354
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The parties shall submit a joint evidentiary packet to this Court by December

18, 2015, containing the following information:

i.

A concise statement of the nature of the action and the contentions of the
panies;

2. A statement of all uncontested facts deemed material in the action:
3.

A statement of the contested issues of fact in the case as agreed upon by
the parties;
A statement of the contested issues of law in the case as agreed upon by
the parties;
Plaintiff's statement of any other issues of fact or law deemed to be
material;
Defendant’s statement of any other issues of fact or law deemed to be
material;
Lists or schedules of all exhibits that will be offered in evidence by the
parties at the trial. Such lists or schedules shall describe the exhibits
sufficiently for ready identification and:
(A) ldentify the exhibits the parties agree can be admitted at trial: and,
(B) List those exhibits to which objection is made and state the grounds
therefor. Stipulations as to admissibility, authenticity and/or identification of
documents shall be made whenever possible.
Lists of the parties’ proposed witnesses including a brief statement
summarizing their expected testimony.

The parties are also free to submit briefs summarizing their respective legal

positions by December 18, 2015. No page limit shall apply to these briefs.

This Court shail set a new hearing date upon receipt of the joint evidentiary

packet.

Dated this 29th day of October, 2015.

/s/ Denise S. McKay
Denise S. McKay
Administrative Law Judge
State of Nevada

JAOO0355
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CERTIFICATE OF MAILING
l. Michelle Metivier, do hereby certify that | deposited in the U.S. mail, postage
prepaid, via First Class Mail and Certified Return Receipt Requested, a true and

correct capy of the foregoing Procedural Order to the following:

[

e
A

w03

b
T

Patrick J. Reilly, Esq.

Joseph G. Went, Esq.

Holland & Hart LLP

9555 Hillwood Drive, 2™ Fioor
Las Vegas, NV 89134

Corporation Trust Company of Nevada
701 S. Carson St. Ste. 200
Carson City, NV 89701

Victoria Newman, Esq.
15 Bull St., Ste. 200
Savannah, GA 31401

David Pope, Esq.

Christopher Eccles, Esq.

555 E. Washington Ave., Ste. 3900
Las Vegas, NV 83101

Dated this 29th day of October, 2015.

certified#7012 1010 0000 1166 1687
email: preilly@hollandhart.com
jgwent@hollandhart.com

certified#7012 1010 0000 1166 1694

certified#7012 1010 0000 1166 1700

certified#7012 1010 0000 1166 1717
email: ceccles@ag.nv.gov

0001

JA000356
0



Exhibit C

OOOOOOOO



M

FEDERAL TRUTH-IN.LENDING DISCLOSURES

e S
ANNUAL |  FINANCE CHARGE | Amount Financed Total of Payments
PERC ENTAGE RATE Tha dollar amount the credit The amount of credit The amount you will hava
T he cost of your credit as 3 will cost you. provided to you ar on your paid after you have made ajj
§ yearty rata, { behalf. ' payments as scheduled. i
170.2117 % $2,792.73 $4,420.00 $7,212.73 !
Ycur payment schedule will ha: | |
. “lumber of Payments Amount of Paymerts ‘Nhen Payments are Dua
9 31,030.40 11/8/2014 and eacn 30 days thereafer
i 1 $1,03033 5/5/2015
Secunty: You are giving a security interest in the Title to the Moter Venhicla,
Filing Fee: 320.00 T
Frepayment: It you pay off early, you will rot have ta pay a penalty, and you may ta entitled to a refund of part of the finance charge.
See the terms below and on the other pages of this Loan Agreement for any additional information about nonpayment, default, any required repayment in
full before the scheduled date and any prepayment refunds and penaities.

Itermization of Amount Financed of 34,420.60

1. Amount given to you directly; 54,400.00

2. Amount paid on your account: $0.00

3. Amount paid to pubtic officials: 520.00

4. Amount paidto on your behaif; 30.00

Calculation of Interest, Application of Payments and Security Interest. We use the simple interest method to calculate the interest. \We

calculated the simple interest assuming you will pay cn the scheduled Payment Dates. If you make your payments cn the dates set forth in the Payment
Schedule, the Finance Charge box above discloses tha total amount of intarest you will owe us under this Loan Agreement. Payments are calculated to
ratably and fully amertize the entire Principal Amount and interest payable. Interest ig not Compounded. Earty payments may decrease the amount of
interest you owe. Late payments may increasa the amount of interest you owe, Tha amount of this increase or decrease will be reflected in the inat
payment. if an early payment is iess than the scheduled instailment, ten you must pay the cifference on or before the upcaming instatimant due date.
Payments will b applied first ta accrued interest, second to outstanding charges, if any, and third tg principal. ‘Ne require you 10 give us possession of the

Title, and you hereby give us possession of the Tile. You grant us a security interest in the Mator Vehicle fisted above. We wil maintain possession ot tha
Tille during this Loan Agreament,

RIght to Rescind and Prepayment. Yeou may rescind this loan pursuant 'o Nevada law. You may rescind before we closa cn aur next business day,
at the location listed above. ‘e will not charge you any amount for rescinging. Torescind, you must celiver funds equal to the face value of the loan, less
any ‘ees charged. if you rescind, then wa will retum tha Tifle io you, and refund any amount paid. You have the right to make payments in any amount in
advanca at any ima without incurring any charge, fee or penaity, If you prépay any amount at any tme, then the final payment amounts il be adjusted as
appropriate to reflect any prepayments wa receive. If you prepay pursuant to this Loan Agreement, then we will returmn the Title to you.

3race Period. Fer surposes of this Loan Agreement, the lem ‘grace perioa” means the gratuitous pericd of payments deferment {i} ‘which wa offef to
#0U after entenng into this Agreement pursuant 10 tha provisions of MRS 504A.70 and NRS 604A.210, (i) you ucluntanly accept such terms of the payments
Zeferment after entedng inta the Laan Agreement, and (ifi) you and we agree ta such terms of rayments deferment in a wntten and sigred *Grace Pericd
Payments Ceferment Agreement* \Wa allow custcmers hat are in good stancing during the term of this Loan Agreement lo request and enter into a Grace
Perod Payments Deferment Agreement. You may request and enter into a Grace Period Payments Deferment Agreement by returning fo cur store not
2arfier than cne business day following te date of this Loan Agresment. If you enter into a Grace Period Payments Deferment Aqraement, your cbligation
‘0 pay simgple interest uncer tis Loan Agreement ramains unchanged. Cther than he interest and ‘ees orignaly provided for in this Loan Agreement, we da
nct charge you any additicnal ‘ees or interest for entenng into a Graca Period Payments Ceferment Agreement.

ANy COMMEN'S Cr qUESICNS Ay 32 dirscted 13 Custemar Sarvics at e flowing teil-fae numter ACO) 5045358
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f Repayment Plan Disclosure: if you default( & loan, we must offer a Repayment Plan to you @ we commencae any civil action gp

if process of altemative disputa resolution, or 5éfore we repossesses the Motor Vehicla, o

(

Repayment Plan. if you cefault ard are snftied to enter in'o 3 Repayment Plan, we will oifer you 3 ‘Repayment Flan.* We will jive you thae SpECrunity ‘o
2Nter into a Repayment Flan ‘or 30 days after such defauit. The minimem ‘erm of tha ‘RAapayment Plan’ is $0 days. ‘Wa may raquire you ‘o maka an initiai
cayment of rot mere than 20 parcant of e fofal amount dus under g terms of tha Repayment Plan. We shail not gxcapt 35 otherxise providag by this
MRS 204A, cnarge any cther amount ‘o you, including, witheut limitation, any amcunt or charge payatle directy or indirecty oy you ard imposed irecty or
indirecty Dy 45 3s an incident o or as a conditicn of entering into a repayment plan. Such an amaourt inciudes, witheut limitation: /i) any interest, reqaralass
of tha name given o the n'erest, cther han ta nierest tharged pursuant to T3 original lcan aqreement at a raie &hich dces not exceed tha annual
gercenrage ram charged during the term of the odginal ican agreement, or (i) any crqination fees, set-up fses, collection fees, fransaction fees, negetiation
fces, handling fees, processing ‘ees, late fees, default ‘ees or any other fees, reqardless of he nama given to tha fea, We will nol lake adaition gj secunty for
entering into a Repayment P'an ar attempt to collect an amount that is greater than the amount owed under the terms of the Repayment Plan. ‘Na will not
sell you any insuranca or require you ‘o purchase insurance or any cther 50Cd3 or services fo enter into the Repayment Flan. ‘We will not make any other
foan ta you whilg you are’n g Repayment Flan. Upon default of your obligations under the Repayment Plan, we may repossess the Motor Vehicla,

Defauit, Acceleration, Repossession, and Post-Oefault interast. ,You wilk ba in default and entitled o anter into 3 Repayment Pan on the day
immediately following the data you fail to (i) make a scheduled payment cn this ican; {ii} make a scheduled eayment cn or before the due date for the
payment under the terms Grace Period Payments Ceferment Agreement; (iii) pay this loan in full an or before tha expiration of the initial loan period as set
forth herein un'ess you have entered into a Grace Period Payments Deferment Agreement; (i) pay this loan in fulf an gr before the expiration of the pancd
as set forth Grace Period Payments Deferment Agreement; cr {v) pay any payment under any Grace Period wa have extended under NRS 504A.210. ‘We
may waive a default and reinstate your account to geod status if you bring your account current or make safisfactory payment arrangements with us,
However, we are not required to make an offer for you o enter into a Repayrrﬁient Plan more than onca for each loan. Provided that the due date of the
repayment plan dces not violate the pravisions of Nevada Law, ycu will be in defauft and not entitied to enter into 3 Repayment Ptan, if you fail (i) 1o make 3
scheduled payment on this loan on or tefore the due date for the payment under the tenms of any repayment plan relating to this loan or (ii) i pay alican in
full on or tefore the due date any repayment plan refating to the lean. If you are in default and entited to enter into 3 Repayment Plan, we may accelerata
the balance, but we cannot repcssess the Motor Vehicle before offering you a.Repayment Plan. if you ars in default uncer the Loan Agreement and Grace
Perlad Payments Ceferment Agreement and not entitled ta enter into a Repayknent Plan or if you ara in defauit under the Repayment Plan, we may seek
repossession and sale of the Motor Vehicle as weil as any other remedy aflcwed by Nevada law. if you use fraud ‘o secure 3 title taan, or if you wrongfully
transfer any interest in the Motar Vehicle 1o a third party, then we may bring a civil action against you for any or all of tha following refief: {1} the amount of the
loan otligaton, including, withaut imitation, the aggregate amount of the interest, charges and fees negotiated and agreed 1o by us and you as parmitted,
'35 any prior payments made by you; (I1) reascnable attomey's tees and costs; and (1) any other 'eqal or equitable relief that the court or arbitrator deems
appropnate. If we da not usa one or more remedies following your defauft, we do not waive our rght to the same or another remedy or remedies. Our rights

hearein are cumulative, not exclusive.

¥
i

Governing Law and Assignment. Nevada law govemns this Loan Agreement, excepl the Feceral Arbitration Act {"FAA") governs he Waiver of Jury

+

Trial and Arbitration Provision. VWe may assign or Tansfer this Loan Agreement or any of our rights.

Affidavit. You acknewledge and agree that you provided us with an affidavi stating: (a) The customer provided ficensee with true and comract intormation
conceming the custcmer's income, obligations, emmployment and ownersnip of the Motcr Vehicle: and {b) The customer has the ability to repay the title loan.

WAIVER OF JURY TRIAL AND ARBITRATION PROVISION. Arbitration is 3 process in which persans with a dispute: {a) waive their rights lo fila a lawsuit
and proceed in court and ‘o have a Jury Tfal to resclve heir disputes; and (b) agree, instead, to submit their disputes to a rieutral third person {an *arbitrator’)
far a decision. Each party (o the dispute has an ofportunity to present seme evidence (o ha arbitrator. Pre-arbitration discovery may De limited. Arbitration
proceedings are private and less formal than court frials, The arvitrator will issue a final and binding decision resolving tha disputa, which may ba anforced
S a courtjudgment. A court rarely cvertums an arbitrator's dacision, THEREFORE, YOU ACKNOWLEDGE AND AGREE AS FOLLOWS:

1. For purccses of this Waiver of Jury Trial and Arbitration Provision (hereinafter the “Artitration Provision"), the words *dispute’ and ‘disoutes’ are given the
broadest possible meaning and include, without imitation (2} all ctaims, disputes, or controversies arising from or refating directty or indirectly to tha signing
of this Artitration Provision, he validity and scopa of this Arbitration Provision and any claim or attempt ! set aside this Arbitration Provisian; () all federai or
state law claims, 2isputes or controversies, arising from or refating direcdy or indirectly to this Loan Agreement (including the Arbitraten Provisicn), the
irnformation ycu gave us cefore entering into this Loan Agreement, and/or any past agreement or agreements between you and us,; (c) all counterctaims,
Cross-claims and third-carty claims: (d) all common Iaw claims, based upen contract, tont, fraud, or cther intentional torts; {e) afl claims based ugon a viglaticn
=t any state or ‘ederal constituton, saute or requiaten; (f) all claims assarted by us against you, including claims for meney damages to collect any sum we
claim you cwe us; (g) ail claims asserted by you individually against us and/or any of our employees, agents, directors, orficers, shareholdars, governcrs,
MAanagers, memeers, parent company ar affiliated entities (hereinafter coilectvely referred to as "related third parties”), including claims for money darnages
ana/or equitavle of ‘njunctive relief; (h) ail claims asserted on your cenaif by another person; (i) all claims asserteq by you as a private attomey general, 2s 4
representative and member of 3 class of rersons, orin any other representative capacity, 2qainsl us andior refated third parties {hereinafter referred to as
‘Representanve Claims*); and/or () all ciaims ansing from ar relating cirecdy or indirecty to the disclosure by us or related hirg pardes of any aon-public
cersanal informancn abeut yeu.

My SOmman's cr quesliors may b girectsd Yo Crsinmer Servica altes In'lowing tod-fraa Aurrner: /200) 204.5283
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2. ‘fou ackncwledge and agrea that by enterin 7 his Arbidratien Srovision:
1) YOU ARE WAIVING YCUR RIGHT TO HAVE A TRIAL 8Y JURYTOR
PARTIES;

ESOLVE ANY DISPUTE ALLEGED AGAINST US GR RELATED THirp

(8) YOU ARE WAIVING YCUR RIGHT TO HAVE A COURT, OTHER THAN A SMALL CLAIMS TRIBUNAL, RESOLVE ANY DISPUTE ALLEGED

AGAINST US CR RELATED THIRD PARTIES; and

(c) YOU ARE WAIVING YOUR RIGHT TO SERVE AS A REPRESENTATIVE, AS A PRIVATE ATTORNEY GENERAL, OR IN ANY OTHER
REPRESENTATIVE CAPACITY, ANDIOR TO PARTICIPATE AS A MEMBER OF A CLASS OF CLAIMANTS, IN ANY LAWSUIT FILED AGAINST Us

AND/OR RELATED THIRD PARTIES.

3. Excent as crovided in Paragraph 8 helow, all dispu'es inciuding any Reprasentativa Clams against us and/or related third pardes shall be rescived by
cinding arbitraticn cnly on an individual basis with you. THEREFORE, THE ARBITRATOR SHALL NOT CONDUCT CLASS ARBITRATION; THAT IS, THE
ARBITRATOR SHALL NOT ALLCW YOU TO SERVE AS A REPRESENTATIVE, AS A PRIVATE ATTORNEY GENERAL, OR IN ANY OTHER

REPRESENTATIVE CAPACITY FOR OTHERS IN THE ARBITRATION.

4. Any party 1o a dispute, including related third partes, may send the other party written nofice by certified mail retum receipt requested of their intent tg
arbitrate and setting forth the subject of the cispyte along with tha reiief requested, even if a iawsuit has been filed. Regardless of who demands arbitration,
you shall have the right to select either of ‘ha fotlewing arbitraticn organizations fo administer the arbitration: the American Arbitration Association

|

{1-300-778-7879) neip:ihavww. adr.org, ar JAMS {1-800-352-5267T hitp:/fwww.jamsadr.com. However, the parties may agree to select 3 local arbitrator wha is

an aticrney, ratired judge, or arbitrator registered and in good standing with an

arbitration associaticn and arbitrate pursuant lo such arbitrator's rules. If the

arbitration associations listed above ars not available and the parties cannot tﬁtherwise dgree on a substitute, then any party may petition a ccurt pursuant to
section 5 of the Federal Arbitraton Act, 3 U S.C. sections 1-18 to salect an arbitration arganization, provided such arbitration Srganization shall enforce the
terrns of this Loan Agreement and 'he Arbitration Provision, including the profibition on class arbitration, The party receiving notice of arbitration will respond

in writing by certified mail retum receipt requested within twenty (20) days. i

ou demand arbitration, you must inform us in your demand of the arbitration

organizaticn you have selecteq or whether ycu desire 1o select a locat arbitratpr. If related third parties or we demand arbiration, you must notify us within
twenty (20) days in witing by certified mail refumn receipt requested of your decision to select an arbitration organization or your desire to select 3 locaj

arbitrator. If you fal to notfy us, then we have the right to select an arbiration

crgamization. The parties 1o such dispute will be governed by the rules and

-procedures of such arbitration crganization applicable to eonsumer disputes, o the extent thcsa rules and procedures do not contradict the express terms of
this Loan Agreement or the Arbitration Provisicn, including the limitations on the arbitrator below. You may cbtain a copy of the rules and precedures by

contacting the arbitration organization jisted above.

5. Reqardless of who demands arbitration, we will advance ycur portion of the expenses associated with the arbitration, including the fling, administrative,
hearing and arbitrator's fees (“Arbitration F ees”). Throughout the arbitration, each party shatt bear his or her own attomeys’ fees and expenses, such as
witness and expert witness fees. The arbitrator shall apply applicable substantive law consistent with the FAA, and applicable statutes of limitation, and shail
honor claims of priviiege recognized at law. The arbitration hearing will be conducted in the county of your residenca, or within 30 miles from such county, or
in the county in which the transaction under this Loan Agreement occurred, arin such ather pface as shall be ordered by the arhitrator. The arbitrator may
decide, with or without 3 hearing, any motion that is substantially simitar to a mction to dismiss for falure to state a claim cr a mation for summary judgment.
in conducting the arhitration proceeding, ha arbitrator shall not apply any federal or state rules of civit procedure or evidence, If allowed by statute or
appticable iaw, the arbitrator may award statutory damages and/or reasonabla anomeys’ fees and expenses. If the arpitrator renders a decision or an award
in your favor resgiving ha dispule, then you wit nat he responsible for reimbursing us for your porton of tha Artitration Fees, and we will reimbursa you for
any Artitration Fees you have previously paid. If the arbitrator does not rencer a decision of an award in your favor resciving the cispute, then the arbitrator

shall require you to reimburse us for the Arbitration Fees we have advanced,

not ta exceed the amount which would have been assessed a3 court costs if

the dispute had been rescived by & state court with jurisdiction, less any Arbitration Fees you have previously paid. At the timely request of any party, the
arbitrator shall provide a wntten expianation for e award. The arbitrator's award may be filed with any ccun having jurisdiction.

5. All parties, inciuding ralated third parties, shall retain te right to seek atjudication in a smaif claims fribunal for disputes within tha scopa of sueh tribunai's
itrsdiction. Any disputa, which cannot be adjudicated within tha iurisdiction of a smalf claims nbund, shall be resoived by binding arbitation. Any appeal of
a judgment from a smail ciaims tibunal shall be resolved by tinding aritraticn. Furthermare, nothing in tis Arbitration Provision shafl limit the right of you or
tis {a} to foreciosa against tha Motor Vehicle by the exercisa of any power under the Loan Aqreement or undes applicabie faw, (b) to axercise set-heip
remedies such as seloif or repossessicn, of (c) to ootain provisional or ancilary remedies such as pre-judgment seizure of property, detinue, replevin, or
injunctive reiief, cr o seek or ootain any other tradiionat equitable relief which dces not claim mcney damages from a caurt having jurisdicticn. The
insttion and main‘enance By you or us of any action set forth in this Paragraph § shall not Constitute a waiver of the right fo supmit any cispute to

darbitragon, including any counterciaim asserted,

7. This Arbitraticn Frovision is made pursuant to a ransaction invoiving interstate commerca and shall be govermed by tha FAA. If 3 3nal non-appealatie
judgment of a court having jurisdiction over this ransacticn finds, for any reason, that the FAA doas net apply to this iransaction, then our agreement to

aronrate shaj ba govermed by the artitration law of the Stata of Navada,

ANy TMmErS ot fLEstCnS mAy 22 zirected 10 Custormer Servica 3t thg f

Diowirg lell-fres numter (200Y 3045253
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This Arbrration Provisicn s binding upon and s ¥OU, your respectve heirs, successers and ass’ . Tre Ar3itration Provisicn 's tinding upan ang
nafits Us, SUf SUCCESSOrS and assigns, and relmeq third rartes. The Asitraden Provisicn contntes i ferce and arfect, even f your “tligations have
e prepaid, paid or discharced hreugh dankruptey. The Arbitration Provision survives any ‘amination, amendment, expiradon cr cerfermancs of any
ransaction between you and us and ceninues in full force and effect unlass you and we cFerwisa agree in wrtng,

g

9. CPT-QUT FROCESS. Yoy may chcose o opt-cut of this Arbitration Provision but only by folowing the precess set-farth Salow. If you do not Wish ‘o ne
sutject io this Artitration Provision, then you must reafy us in writing wthin sixty (80) caendar days of the lcan date 3t the following address: TteMax of
MNevada, inc. db/a TileMax, Arn: Legal Ceot, F.Q. Box 3323, Savannah, GA 31412, Your written notce must include your nama, address, Account
nurrter, the ‘oan date, and a statement Hat yeu wisn to oot cut of the Artitraton Provisicn, if you chocse 1o opt aut, then your cheica wil apply only 1o this
L.can Agreement,

Acknowledgments. This Loan Agreement contains a binding Waiver of Jury Trial and Arbitration Provision. By signing tis Lean Agreement you
acKnowledge that it was filed in befora you did so and that you received a comeieted copy of it. You agree that the information you provided befcre entering
1o :his Loan Agreement 's accurate, You warrant that you are not 2 ceblor under any proceeding in bankruptey and have o intention o fle 3 cetition for
relief under any chapter of the Unitad States Bankruptey Code. You agree that the amount of the loan does not exceed the fair market valua of the Mator
Vehice. You agree that you have the ability to repay this Loan Agreement, based upon your current and expected income, obllgations, and
employment Yoy acknowledge that the lcan does not require 3 bailcon payment of any kind. You further acknowledga that you have read,
understand, and agree to ail of the terms of this Loan Agreement, including tha Watver of Jury Tral and Arbitration Provision,

THIS DOCUMENT IS SUBJECT TO A SECURITY NTEREST N FAVCR OF, AND PLEDGED AS COLLATERAL TO, WELLS FARGQ RANK. HATIONAL
ASSOCIATICN, AS COLLATERAL AGENT.

TitleMax of Nevada, Inc, dM/aTitleMax

iefentf (1% 18 Vitlad

its Authofized Agent Data

Co-Customers Signature Data

A7 eTmmanty o quasticns MAY L9 cirectag ' Customar Sarvies 2t ke foltowing tail-frea nymrbse (2001 3043388,
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GRACE PERIOD PAYMENTS DEFERMENT AGREEMENT

Datar Account Numbe

i CUstomer Name:

Licensee Nama: TleMax of Nevada, Inc. db/a TitteMax
S Address. 2810 Blue Ciamond Rd. Suite 105
Address: Lzs Vagqas, NV 39129

Henderson. NV 39074 Venicle information:2004 Nissan Frontier 1NGEDZ9X74C463308

Co-Berrower Name:

Addrass:

Deflnittons and Terms. I this Grace Perlad Payments Deferment Agreement, ‘customer,” *you,” and “your* mean the customer wha
sigred it “Licensee”, “we”, "us’ and *our’ mean TiteMax of Navada, Inc. dib/aTieMax | a e loan services provider ficensed and
regulated by the Navada Financial Institutions Division, 2785 E Cesert inn Road, Suite 180, Las Vegas, Nevada 89121, Phore: {(702)
486-4120, Fax: (702) 486-4563, nttp:fPawew. fid state.nv.us/.  The word “Motor Vehicle® means e vehicle identified above. The word
“Title” means a certficate of titla or ownarship to the Motor Vehicle.

Cansideration. You acknowledge and agree that you and we entered into a Title Loan Aqgreement on 10/07/2014 ("Loan Agreement.”)
Under the Title Loan Agreement, we agreed with you that we may subsequenty offer you a *Grace Period® which is a gratuitous period of
payments deferment. Ycu agree that we are affering you a "Grace Period* and yau are voluntarily accepting such offer after entering into a
Loan Agreement pursuant to the provisions of NRS §C4A.70 and NRS 604A.210. Please nota that sinca this is a "Grace Pared” it is
not an "extansion” as definad In NRS. 604A.065.. Under the Title Loan Agreement, your cbligation to pay simple interest under the
Loan Agreement remains unchanged. Other than the interest and fees originaily provided for in the Title Loan Agreement, we do not
charge you any additionai fees or interest for entering into this Grace Period Payments Deferment Agreement.

NOW THEREFORE, in consideration of ha mutual promises, hereln you and we agree to the payments deferment in this written and
signed Grace Period Payments Deferment Agreement.

Grace Pariod Payments Deferment. In the Title Loan Agreement, you agreed o make your scheduled payments in tha amounts and
0n the dates set forh in the Payment Schedule listed in the Federal Truth In Lending Disclosures at the address indicated above, ar at
such other address as we direct you in writing. During this Grace Period, we have agreed to amend, modify, and defer your payments as
set forth below in the Graca Period Payments Ceferment Schedule. Therefore, you and we agres to the amended and deferred
payments and periods set fcrth below in he Grace Period Payments Ceferment Schedula, Therefore, you agree to pay us in cash the
amount owing on the dates sat forth in the Graca Period Payments Ceferment Schedule set forth belaw, if any Ceferred Cue Date faiis
3N 4 cate we are 1ot open for Ousiness, hen you agres to pay us on tha next business day, and we will credit such payment, as if we
recaived it on the appropriata Ceferred Due Date. The Grace Perlod Payments Deferment Agreement will ba consummated upon the
date you sign it Tima is of the essenca in this Grace Pericd Payments Deferment Agreement, ‘e will net attempt to collect an amount
that is greater than the amount owed. ‘Ne will not atlempt to collect the outstanding balance duning the term of the Grace Period by
process of aitemativa disputa resolytion, by repossessing the Motor Vehicle or DY exercising any other right ‘we have under MNevada !aw,
uniess you default on the Grace Period Payments Ceferment Agreement

ANy COMMENts of cuestions may ba directad ‘o Custamer Service at the folowing numbar (360} 3045323
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Grace Perlods Payments Defer%éht Schedule

Payment Number Caferrad Parindic Qua Qate

Amount cf Payment

1 3618.28 11/8/2014

2 3818.28 12/612014

© 13 3618.26 | 1512015

4 3618.28 2/4/2015
5 $618.38 362015

5 $818.28 41512015

7 $618.38 5/5/2015
3 5631.43 5/4/2015

9 3631.43 7/412015
10 $631.43 3/3/2015
11 3631.43 /212015
12 3631.43 10/2/2015
13 3831.43 11/172015
14 $631.42 12/1/2015

The total amaunt paid $8,748.52

after  making  ait

payments under the

under the terms of the

Gracs Pariod

Payments Deferment

Agreement

BECAUSE THIS IS ONLY AN AMENDMENT AND MODIFIC
MODIFYING AND DEFERRING YOUR PAYMENTS UNDE
AGREE THAT ALL OF THE TERMS AND CONDITIONS OF
SIMPLE INTEREST AND WAIVER OF JURY TRIAL AND

ATION OF THE LOAN AGREEMENT IN WHICH WE ARE ONLY

R THE TITLE LOAN AGREEMENT, YOU ACKNOWLEDGE AND
THE TITLE LOAN AGREEMENT, INCLUDING THE CHARGING OF

ARBITRATION PROVISION

EFFECT.

REMAIN

IN FULL FORCE AND

Right ta Rescind. You hava the right to rescind this Graca Period Payments Ceferment Agreement. You may rescind on of
tefore the close of business an tha next day of business at the location where tha Grace Perod Payments Deferment Agreement
was initiated. To rescind, you must come to tha Incation whers the Grace Period Payments Daferment Agreement was initiated
and sign a Cancellation of the Graca Period Fayments Oeferment Agreement, If You rescind, then we will not charge you any
ameunt for rescinding, and you will ba required to make the Fayments as originally scheduled in the Tite Laan Agreement.

Prepayment.  You may also pay us in full or make prepayments at any time, without an additional charqe or fes, before the final
Ceferred Periodic Due Data. If you pay he total amount dua under the terms of the Title Loan Agreement in full, as deferred
Frough negetiaticns and agreed to herein, hen we shall ratum the Title to you. Yeu may also maka parial prepayments under
this Grace Pefiod Paymen’s Deferment Agreement at any tima without an additional charge or fee,

 Repayment Plan Disclosure: if you defautt on the loan and this Grace Period Deferred Payments Agreement, we must |

' offer a Repayment Plan ta you before we commencs any civil action or process of atemative disputa resolution, cr@
_before we repossessas the Motor Vehicla. |

ANy scmments or quastions may be diracted to Custamer Service 3t the folicwing numter: {300} 304-5363.
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Default and Repayment Plan. You wil Se in cefault under Grace Pericd Payments Cefarment Agreement if yeu fail to keep any
Fromise mace nerein. Such defauit ceours on the day immediately following the data cf yeur failure to perform as described herein, /g
may walve a defaull and rainstale your account to goed statug 4 yeu bnng your sccount cument or make satisfactery payment
arancements with Us. You will have the cpportunity ‘o entar into a Repayment Flan with 3 'am of at least S0 days after the Cate of
Cefautt on the Grace Period Paymrents Daferment Agreement. Under Te temms of any Repayment Plan and pursuant to Nevada law:
(1) you must enter int the Repayrnent Plan not later than 30 days after the date of default, unless we allow a lenger pericd; (2) we wiif
alicw the pericd for rapayment o extand at least $0 days after the date of default, unless you sgree to a shorter erm: and {3) we may
‘2quire you 'o make an intial payment of not mora than 20 rercent ef the total amount due under the Repayment Flan. i you enter into g
Repayment Flan, e will honor he terms and we will not charge any other amount as an incident ta or as a condition of antering into a
Repayment Flan. Such an amount includes, without limitaticn: (a) any interest, reqardless of the name given fo the interest, other than
he interest charged pursuant to the criginal loan agreement at a rata which does not exceed the rate charged during the ‘&m of the
onginal lcan agreement; or (b) any crigination 'ees, set-up fees] coilection fees, mansacion fees, negotiation fees, handling fees,
processing fees, late fees, default fees or any other ‘ees, regardiess of the name qiven g tha fee. Additionally, if you enter into 3
Repayment, we will honor tha terms of ‘he Repayment Plan, and upless otherwise aulhorized by Nevada law we will nct () accept any
3dditional security or collateral from you to enter into the Repaymient Plan; (i) sel to you any insurance (iii) require you to purchase
insuranca or any cther goods or services to enter into the Repayment Plan; (iv) make any other loan to you, unless you are seeking
muitiple loans that do not sxceed the iimit set forth under Nevada law; (v) attempt 1o collect tha cutstanding balance during the term of
the Repayment Plan by repossessing the Vehicle unless you default on the Repayment Plan or (\) attempt to colfect an amount that is
greater than the amcunt owed under tha terms of the Repayment Flan. Therefore, if you (1) defaull cn Grace Period Payments
Cefenment Agreement and do not enter into a Repayment Plan and we do not waive the defauit, or (1) defauit on Grace Period Payments
Ceferment Agreement, enter into a Repayment Plan, and default on the terms of the Repayment Pfan, then we may pursue any remedy
Nevada law allows, inclucing seeking repossession and sale of the Matar Vehicle,
i

I
1

Security Interest. You have given us possession of the Title to Lheil vehicle, and granted us a security interest in the Title. Wa continue
to maintain cur security interest and possession of the Titla during tr’gis Crace Pericd Payments Deferment Agreement,
Acknowledgment of Simpla Interest Accrual. You ackncwledge é‘tal we use the simpla interest methed to calculate and accrue the
interest owing under the Loan Agreemenl. Interest is nat compolnded under the Loan Agreement.  You acknowledge tat simple
interest is charged on the cutstanding principal balance. Paymeﬁts will be applied first to accrued interest, second o cutstanding
charges, if any, and third to principal. We caiculated and estmated the simple interest under the Loan Agreement and disclosed in tha
"Financa Charge" disclosure assuming you would pay aach scheduled payment in the amount scheduled and on the scheduled Payment
Dales. The ariginal Payment Schedule in the Loan Agreement provided lor payments ‘which would ratably and fully amortize the entire
Principal Amount and interest payable. The interest rate under the Loan Agreement remains unchanged. You acknowledge that simple
interest is charged on the unpaid principal balance of this Loan Agreement at he daily rate of 0.4663% from the dat of this Loan
Agreement until the earlier of (i) the due date of your last payment as set forth in ‘ha ariginal Payment Schedule; or (i) payment in full.
Now that the Payment Schedula has changed, you acknawledge that the new Payment Schedule provided for in this Grace Period
Payments Ceferment Agreement, if fcliowed, ‘il ratably and fully amortize the antire Principal Amount and interest payabla over a longer
period of time than the criginal Payment Schedula in the Loan Agreement As such you acknowiedge and agres you will continue o
incur interest as provided in the Loan Agreement You ‘further agrea that in seting the amount of the payments and dates of ‘he
paymenls, we have estimated the accrued interast owing !0 us assuming ycu maka the payments in tha amounts scheduled and on ita
xact dates set forth in the Grace Periods Payments Ceferment Schedule above. Earty payments may decreasa the amount of interest
you owe. Making a payment in an amount greater than scheduled above may decrease the amount of interest you ows. Late payments
may increase the amount of interest you owe. The amount of this increasa or decrease will be reflected in the final payment. if an eary
payment is less han the scheduled instaiment, then you must pay e differance on or tefore he upccming instaliment due date, You
may request a payotf at any time. |

Gaveming Law and Assignment. “evada law qovems the Loan Agreement and this Grace Pericd Payments Deferment Agreement,
cxcept he Federal Arbitration Act ("FAA") qoverns tha Waiver of Jury Trial and Arbitration Provisicn. We may assign or Tansfer tha
Lcan Agreement and Graca Period Paymrents Ceferment Agreement or any of cur rights,

ANy comments er quastions may be diracted to Customer Service at the fchowing numter: (300) 804-5368.
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3y signing ‘his Grace Paricd Payments 2éferment Agrzement, you acknowledge that it 4as filed 'n bafore you did 50 and that yeu have
received 3 completad cepy of it Ycu agree that fe inforraten you provided o tefcre entening nio this Graca Pericd Payments Ceferment
Agrzement is accurate. You represent that you are not a debior under any creceeding i1 banknipiey and have no intention to e a cetton for
rafief under any chaoter of the United States 2ankrupicy Cede. You acknowledge that you have read this Grace Pericd Payments
Dafarment Agreement, and agree to Its terms. You further acknowledge that axcept as amended herein, all of the terms of the Title
Loan Agreement remain enforceabls including but not limited to' the charging of simpla interest and ‘Naiver of Jury Trial and
Arbitration Provision.

Acknowledgments, 3y signing celow, ycu acknowledge ‘hat the payment informaticn noted zbove is sccurate, f the erm of this lcan is
shorter than 210 days, you further reprasent that e informatcn praviously provided on the Covered 2crrewer Identificatdon Statementis st
accurate. You agree o inforn e company and sign @ rew statement if your status as an active duty member of he Armed Fcrces (Ammy,
Mavy, Marne Corps, Air Forea, or Coast Guard), or as a degendent or speuse of such member changes.

LICENSEE: TileMax of Mevada, Inc. dib/a TiteMax

Vi ALH //A%/

fustomer's Signature Date its Authorized Agent / Die ’
;
Co-Borower's Signature Oata

Any comments of sugsions may Ce airected ‘o Cusiomer Service at the foilowng number (3C0Y 204-5358.

Pigedcts
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Attorney General's Office
555 E. Washington, Suite 3900
Las Vegas, NV 89101

—
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ADAM PAUL LAXALT

Attorney General

DAVID POPE

Senior Deputy Attorney General
CHRISTOPHER ECCLES

Deputy Attorney General

555 East Washington Avenue, Suite 3900
Las Vegas, Nevada 89101

Telephone: (702) 486-3105

Facsimile: (702) 486-3416
E-Mail: ceccles@ag.nv.qov

BEFORE THE NEVADA FINANCIAL INSTITUTIONS DIVISION

* k %

IN THE MATTER OF: ADMINISTRATIVE COMPLAINT FOR
DISCIPLINARY ACTION AND

NOTICE OF HEARING

TITLEMAX OF NEVADA, INC. and
TITLEBUCKS d/b/a TITLEMAX

ADMINISTRATIVE COMPLAINT FOR DISCIPLINARY ACTION

GEORGE E. BURNS, Commissioner of the NEVADA FINANCIAL INSTITUTIONS
DIVISION of the DEPARTMENT OF BUSINESS AND INDUSTRY, STATE OF NEVADA (the
“Division”), complains for disciplinary action against TITLEMAX OF NEVADA, INC. and
TITLEBUCKS d/b/a TITLEMAX (hereinafter “TITLEMAX") as follows:

JURISDICTION
1. Pursuant to Nevada Revised Statutes (NRS) Chapter 604A, the Division is vested with

the exclusive and original jurisdiction over the regulation, business practices, licensing,
examinations, and disciplinary action related to deferred deposit lending, high-interest
lending, title lending, and check cashing services in Nevada.

2. TITLEMAX is now, and was at all pertinent times alleged herein, licensed in Nevada by
the Division as a deferred deposit lender, and / or a high-interest lender, and / or a title
lender, and / or a check cashing service, pursuant to NRS Chapter 604A.

3. | As the holder of a Chapter 604A license, TITLEMAX is subject to the provisions of NRS
Chapter 604A and Nevada Administrative Code (NAC) Chapter 604A.
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4. The Division files this Complaint pursuant to NRS 604A.820 based upon the matters

asserted herein and seeks the relief set forth below.
FACTUAL ALLEGATIONS

GENERAL FACTS

5. TITLEMAX is incorporated as a domestic corporation under the laws of Nevada and its
resident agent is The Corporation Trust Company of Nevada, located at 701 S. Carson
Street, Suite 200, Carson City, Nevada 89701.

B. TITLEMAX is licensed by the Division to conduct the business of lending at 42 locations
in Nevada and the corporate office is located at 15 Bull Street, Suite 200, Savannah,
Georgia 31401.

7. On or about May 4, 2015, through on or about June 17, 2015, the Division conducted its
annual examination of TITLEMAX to ensure compliance with NRS Chapter 604A and
NAC Chapter 604A (the “2015 Examination”).

8. The 2015 Examination involved a review of two to five percent of TITLEMAX'S loans at
each of TITLEMAX'S 42 locations in Nevada.

9. The Division issued a Report of Examination (ROE) to TITLEMAX based upon the
results of the 2015 Examination.

10. The Division rates licensees as follows, in descending order of compliance:
Satisfactory, Needs Improvement, or Unsatisfactory.

11, The Division rated TITLEMAX “Needs Improvement” in its 2014 ROE due to
TITLEMAX'S violations of NRS 604A.210, NRS 604A.445, and NAC 604A.230.

12.  During the 2015 Examination, the Division cited TITLEMAX for repeatedly violating NRS
604A.210, NRS 604A.445, and NAC 604A.230.

13.  Thus, in the 2015 ROE, the Division rated TITLEMAX “Unsatisfactory” due to the
repeated violations.

14.  The repeated violations cited in the 2015 Examination are:

a. Charging interest in violation of NRS 604A.210 and / or NRS 604A.445; and
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b. Requiring or accepting co-borrowers on title loans in which the co-borrower has
no ownership in the vehicle used for the title loan, in violation of NAC 604A.230
in accordance with NRS 604A.105 and NRS 604A.115.

The Commissioner has reasonable cause to believe that TITLEMAX is violating or is

threatening to or intends to violate provisions of NRS Chapter 604A and NAC Chapter

604A.

FACTS REGARDING TITLEMAX'S UNLAWFUL GRACE PERIOD AMENDMENT

16.

17.
18.

19.

20.

21.

22.
23.

24.

Pursuant to the TITLEMAX'S original Titie Loan Agreement (Loan), the customer makes
seven fully amortized instaliment payments within 210 days to pay the loan off without a
balloon payment at the end of the loan.

The Division has concluded that the Loan complies with NRS 604A.445(3)(a)-(d).

During the 2014 and 2015 Examinations, the Division’s examiners observed TITLEMAX
employees routinely offer customers an amendment to the Loan called the "Grace
Period Payments Deferment Agreement” (Grace Period Amendment).

The text of the Grace Period Amendment provides in pertinent part:

“‘Because this is only an amendment and modification of the loan

agreement in which we are only modifying and deferring your

payments under the Title Loan Agreement, you acknowledge and

agree that all of the terms and conditions of the Title Loan

Agreement, including the charging of simple interest and waiver of

jury train and arbitration provision remain in full force and effect.”
As a business pattern and practice, TITLEMAX employees offer the Grace Period
Amendment prior to the customer’s default on the Loan.
Customers are lured into the Grace Period Amendment because it typically decreases
their initial payments.
Payments are not fully amortized under Grace Period Amendment.

TITLEMAX charges customers more money under the Grace Period Amendment than it

does under the Loan.

The Grace Period Amendment schedules 14 monthly payments within 390 days.
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29.

26.

27.

28.

29.

30.

Documents from the 2015 Examination show that TITLEMAX charges customers more!

money under the Grace Period Amendment than under the Loa

n.t2

Amount paid by

L N Cust Amount due Unlawful
oan Na. ustomer | nderthe Loan | the customer overage
Name under thga amount
Grace Period | charged and
Amendment received by
TITLEMAX
10169-0121672 J.V. $5,079.66 $5,826.74 §$747.08
11669-0112962 G.T. $3,500.21 $4,219.84 $719.63
11169-0129196 B.P. $7,212.73 $8,645.45 $1,432.72
10069-0120952 M.A. $11,880.22 $14,133.17 $2,252.95

Documents from the 2015 Examination show 307 examples of TITLEMAX charging
customers more money under the Grace Period Amendment than under the Loan.

The 307 examples only reflect the two to five percent sampling of loans examined by
the Division.

Of those 307 examples, TITLEMAX charged and received unlawful overage amounts
from 24 customers totaling $8,863.21.

Of those 307 examples, 283 remain in “open” status whereby TITLMAX charged and

will potentially receive unlawful overage amounts totaling $370,090.74.
Assuming that the 307 examples of TITLEMAX charging customers more money under|
the Grace Period Amendment reflects a five percent sample size, then by mathematical
extrapolation, TITLEMAX may have unlawfully charged customers a total of

approximately 6,140 times during the period covered by the 2015 Examination.

| This Table summarizes four of TITLEMAX’S loans examined during the 2015 Examination whereby each
customer has already paid the unlawful overage amount.

2 Exhibits 1-4, attached hereto, include the Loan, Grace Period Amendment, and Customer Receipts for each of
the four loans summarized by the Table. The fact that payments are not amortized under the Grace Period
Amendment is evidenced by Bates Stamped page 007 in each the exhibits.
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31.

32.

33.

34.

35.

Further, assuming that the average overage amount charged by TITLEMAX under each
Grace Period Amendment is $1,288.09 (determined by averaging the unlawful charges
from paragraph 25), then TITLEMAX uniawfully charged Nevada customers
approximately $7,908,872.60 during the period covered by the 2015 Examination.

An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
charged customers more money under the Grace Period Amendment.

An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
charged custocmers more money under the Grace Pericds Amendment, after the

Division rated TITLEMAX “Needs Improvement” in the 2014 examination.

NRS 604A.070 provides in full as follows:

NRS 604A.070 “Grace period” defined.
1. “Grace period” means any period of deferment offered

gratuitously by a licensee to a customer if the licensee complies
with the provisions of NRS 604A.210.

NRS 604A.210 provides in full as follows:

NRS 604A.210 Chapter does not prohibit licensee from
offering customer grace period.
The provisions of this chapter do not prohibit a licensee from
offering a customer a grace period on the repayment of a loan or an
extension of a loan, except that the licensee shall not charge the
customer:
2. Any fees for granting such a grace period; or

Any additional fees or additional interest on the

outstanding loan during such a grace period.
(Emphasis added.)
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36.

37.

38.

39.

40.

41.

42.

NRS 604A.445(3) provides in full as follows:

NRS 604A.445 Title loans: Restrictions on duration of loan
and periods of extension.
Notwithstanding any other provision of this chapter to the

contrary:

3. The original term of a title loan may be up to 210 days if:

(a) The loan provides for payments in instaliments;

(b) The payments are caiculated to ratably and fully
amortize the entire amount of principal and
interest payable on the loan;

(c) The loan is not subject to any extension; and

(d)  The loan does not require a balloon payment of any
kind.

(Emphasis added.)

TITLEMAX, through its Grace Period Amendment, charges additional fees and / or
additional interest during grace periods.

TITLEMAX, through its Grace Period Amendment, makes title loans that last up to 390
days, which exceeds the maximum original term of 270 days allowed pursuant to NRS
604A.445(3).

TITLEMAX, through its Grace Period Amendment, makes title loans whereby payments
are not fully amortized.

TITLEMAX, through its Grace Period Amendment, makes title loans that require one or
more balloon payments.

TITLEMAX'S repeated violations were without any attempt to correct the deficiencies,
and thus the repeated violations were willful, and / or intentional, and / or without any
exercise of due care.

TITLEMAX'S systematic business practice of amending the Loan via the Grace Period
Amendment is predatory and shows a willful intent to evade NRS and NAC 604A in

order to unlawfully charge Nevada customers what may amount to millions of dollars.
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43. Onsite visits to TITLEMAX locations and conversations between the Division’s
examiners and TITLEMAX's employees show that TITLEMAX requires and / or accepts
a guarantor to a transaction entered into with a customer.

44. Examination papers from the 2015 Examination show that TITLEMAX requires and / or

accepts a co-signor on a title loan to a customer where the co-signor's name is not on
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45.

48.

47.

48.

the title to the vehicle.

TITLEMAX's loan agreements require and / or accept a co-signor on a title loan to a

customer where the co-signor’'s name is not on the title to the vehicle.
NRS 604A.105(1)(a)(1)-(2) provides in full as follows:

NRS 604A.105 “Title loan” defined.

1. “Title loan” means a loan made to a customer pursuant to
a loan agreement which, under its original terms:
(a) Charges an annual percentage rate of more than 35
percent; and
(b) Requires the customer to secure the loan by either:
(1)  Giving possession of the title to a vehicle
legally owned by the customer to the
licensee or any agent, affiliate or subsidiary of
the licensee; or
(2) Perfecting a security interest in the vehicle by
having the name of the licensee or any agent,
affiliate or subsidiary of the licensee noted on
the title as a lienholder.
(Emphasis added.)

NRS 604A.115 provides in full as follows:

NRS 604A.115 “Title to a vehicle” or “title” defined.

“Title to a vehicle” or “title” means a certificate of title or ownership
issued pursuant to the laws of this State that identifies the legal
owner of a vehicle or any similar document issued pursuant to the
laws of another jurisdiction.

NAC 604A.230(1)(a) provides in full as follows:
NAC 604A.230(1) Prohibited acts: Miscellaneous acts.
1. A licensee shall not:

(@) Require or accept a guarantor to a transaction entered
into with a customer.
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49.
0.

o1.

52.

53.

54,

95.

56.

57.

58.

The term “guarantor” is not defined in NRS Chapter 604A or NAC 604A.

A guarantor is “One who makes a guaranty or gives security for a debt.” BLACK'S Law
DicTIONARY 711 (71 ed. 1999).

A guaranty is “A promise to answer for the payment of some debt, or the performance of
some duty, in case of the failure of another who is liable in the first instance.” BLACK's Law
DICTIONARY 712 (71" ed. 1999).

A title loan requires the customer to secure the loan. NRS 604A.105(1)(b).

A title loan requires that the customer give possession of the title to a vehicle legally|
owned by the customer to the licensee. NRS 804A.105(1)(b)(1).

Regardless of whether guarantor is called a co-borrower or a co-signor, the licensee is
prohibited from requiring or accepting security or a promise to answer for payment from
anyone other than the customer whose name is on the title.

An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
required or accepted a guarantor to a loan with a customer.

An evidentiary hearing is necessary to determine why TITLEMAX required or accepted
a guarantor to a loan with a customer.

An evidentiary hearing is necessary to determine what, if any, effect the relationship
between the customer and the guarantor would have on the Division’s analysis.

An evidentiary hearing is necessary to determine exactly how many times TITLEMAX
required or accepted a guarantor to a loan with a customer, after the Division rated

TITLEMAX “Needs Improvement” in the 2014 examination.
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59.

60.

61.

62.

B63.

65.

ALLEGED VIOLATIONS

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.210(1) and / or (2), one or
more times, by charging the customer additional fees and / or interest during a grace

period.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.210(1) and / or (2),
one or more times, by charging the customer additional fees and / or interest during a
grace period.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX vioiéted NRS 604A.445(3)(b), one or more
times, by calculating payments on loans to customers that do not ratably and fully
amortize the entire amount of principal and interest payabie on the loan.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.445(3)(b), one or
more times, by calculating payments on loans to customers that do not ratably and fully
amortize the entire amount of principal and interest payable on the loan.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.445(3)(c), one or more times,
by extending loans to customers for a term of up to 390 days.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.445(3)(c), one or]
more times, by extending loans to customers for a term of up to 390 days.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX violated NRS 604A.445(3)(d), one or more

times, by separating interest and principal which results in the customer paying one or

more balloon payments.
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Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that TITLEMAX willfully violated NRS 604A.445(3)(d), one or
more times, by separating interest and principal which results in the customer paying
one or more balloon payments.

Based upon and incorporating by reference the foregoing Factual Allegations, the
Commissioner alleges that one or more of TITLEMAX'S repeat violations are willful,

and / or intentional, and / or without any exercise of due care to prevent the repeat

violations.
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68.

DISCIPLINE AUTHORIZED

NRS 604A.810 provides in full as follows:

NRS 604A.810 Order to desist and refrain; action to enjoin
violation; appointment of receiver.

1.

Whenever the Commissioner has reasonable cause to
believe that any person is violating or is threatening to or
intends to violate any provision of this chapter, the
Commissioner may, in addition to all actions provided for
in this chapter and without prejudice thereto, enter an
order requiring the person to desist or to refrain from such
violation.

The Attorney General or the Commissioner may bring an action
to enjoin a person from engaging in or continuing a violation or
from doing any act or acts in furtherance thereof. In any such
action, an order or judgment may be entered awarding a
preliminary or final injunction as may be deemed proper.

In addition to all other means provided by law for the
enforcement of a restraining order or injunction, the court in
which an action is brought may impound, and appoint a receiver
for, the property and business of the defendant, including
books, papers, documents and records pertaining thereto, or so
much thereof as the court may deem reasonably necessary to
prevent violations of this chapter through or by means of the
use of property and business, whether such books, papers,
documents and records are in the possession of the defendant,
a registered agent acting on behalf of the defendant or any
other person. A receiver, when appointed and qualified, has
such powers and duties as to custody, coliection,
administration, winding up and liquidation of such property and
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69.

business as may from time to time be conferred upon the
receiver by the court.
(Emphasis added.)

The procedures for taking disciplinary action are as follows:

NRS 604A.820 Procedure for taking disciplinary action;
authorized discipiinary action; grounds.

1. If the Commissioner has reason to believe that grounds for
revocation or suspension of a license exist, he shall give 20
days’ written notice to the licensee stating the contemplated
action and, in general, the grounds therefore and set a date
for a hearing.

2. At the conclusion of a hearing, the Commissioner shall:

(a)

(b)

(c)

Enter a written order dismissing the charges, revoking
the license or suspending the license for a period of
not more than 60 days, which period must include any
prior temporary suspension. The Commissioner shall
send a copy of the order to the licensee by registered
or certified mail.

Impose upon the licensee an administrative fine
of not more than $10,000 for each violation by the
licensee of any provision of this chapter or any
regulation adopted pursuant thereto.

If a fine is imposed pursuant to this section, enter
such order as is necessary to recover the costs of
the proceeding, including his investigative costs
and attorney’s fees.

(Emphasis added.)

3. The grounds for revocation or suspension of a license are

that:
(a)
(b)

(c)
(d)

The licensee has failed to pay the annual license fee;
The licensee, either knowingly or without any
exercise of due care to prevent it, has violated
any provision of this chapter or any lawful
regulation adopted pursuant thereto;
The licensee has failed to pay a tax as required
pursuant to the provisions of chapter 363A of NRS;
Any fact or condition exists which would have justified
the Commissioner in denying the licensee’s original
application for a license pursuant to the provisions of
this chapter; or
The licensee:
(1)  Failed to open an office for the conduct of the
business authorized by his license within 180
days after the date his license was issued; or
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(2) Has failed to remain open for the conduct of
the business for a period of 180 days without
good cause therefore.

4. Any revocation or suspension applies only to the license
granted to a person for the particular office for which
grounds for revocation or suspension exist.

5. An order suspending or revoking a license becomes
effective 5 days after being entered unless the order
specifies otherwise or a stay is granted.

70. NRS 604A.900 provides in full as follows:
NRS 604A.900 Remedies for certain willful violations.

1. Except as otherwise provided in this section, if a licensee willfully:

(a) Enters into a loan agreement for an amount of interest or any
other charge or fee that violates the provisions of this chapter
or any regulation adopted pursuant thereto;

(b) Demands, collects or receives an amount of interest or any
other charge or fee that violates the provisions of this chapter
or any regulation adopted pursuant thereto; or

(c) Commits any other act or omission that violates the
provisions of this chapter or any regulation adopted pursuant
thereto,

— the loan is void and the licensee is not entitled to collect,
receive or retain any principal, interest or other charges or
fees with respect to the loan.

2. The provisions of this section do not apply if:
(a) A licensee shows by a preponderance of the evidence that the
violation was not intentional and resulted from a bona fide error of

computation, notwithstanding the maintenance of procedures
reasonably adapted to avoid that error; and

(b) Within 60 days after discovering the error, the licensee notifies the
customer of the error and makes whatever adjustments in the
account are necessary to correct the error.

(Emphasis added.)
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71.

RELIEF SOUGHT

Based upon the allegations contained herein which constitute sufficient cause for

disciplinary action against the licensee pursuant to the provisions of NRS Chapter 604A

and NAC Chapter 604A, the Commissioner prays for relief as follows:

A.

That TITLEMAX be fined a monetary sum pursuant to the parameters defined at
NRS 604A.820(2);

That action be taken against TITLEMAX’s license pursuant to the parameters
defined at NRS 604A.820(2);

That TITLEMAX pay the costs of the proceeding, including investigative costs,
and attorney’s fees pursuant to the parameters defined at NRS 604A.820(2);
That TITLEMAX be ordered to desist and refrain from violating NRS 604A.210
and / or NRS 604A.445, and / or NAC 604A.230; |

That TITLEMAX'S willful violations result in a finding that the loans are VOID
pursuant to NRS 604A.900; and

For such other and further relief as the Administrative Law Judge may deem just

and proper.

DATED this (ot day of OecMNo\ae 2015

STATE OF NEVADA
DEPARTMENT OF BUSINESS AND INDUSTRY
FINANCIAL INSTITUTIONS DIVISION

By: Zw —
ORGE E. BURNS
ommissioner
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NOTICE OF HEARING

THEREFORE, TITLEMAX is directed to answer in writing the Administrative Complaint
for Disciplinary Action within 10 days from service and to serve the same upon the
undersigned Deputy Attorney General. A hearing into this matter will be held at:

The Nevada Financial Institutions Division, 2785 E. Desert Inn Rd., Suite 180, Las
Vegas, Nevada 89121, beginning on October 27, 2015, through October 28, 2015,
beginning each day at 10:00 a.m. until 5:00 p.m. or until the matter is concluded.

The Administrative Law Judge will, at that time, take such action as may be just and
proper pursuant to the proof and pertinent laws. TITLEMAX is entitled to be represented by
counse! at the hearing, and to cross-examine witnesses, present evidence, and argue on its
own behalf before a decision is made by the Commission. Should TITLEMAX fail to appear at

the hearing, a decision may be reached in its absence.

DATED this (A (__day of Oelo\aa 2015

FOR THE NEVADA ATHLETIC COMMISSION,
DEPARTMENT OF BUSINESS AND INDUSTRY,
STATE OF NEVADA

By: ZW
GEORGE E. BURNS
missioner

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General

CHRISTOPHER ECCLES
Deputy Attorney General
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NOTICE OF HEARING

THEREFORE, TITLEMAX is directed to answer in writing the Administrative Complaint

for Disciplinary Action within 10 days from service and to serve the same upon the
undersigned Deputy Attorney General. A hearing into this matter will be held at:

The Nevada Financial Institutions Division, 2785 E. Desert inn Rd., Suite 180, Las
Vegas, Nevada 89121, beginning on October 27, 2015, through October 28, 2015,
beginning each day at 10:00 a.m. until 5:00 p.m. or until the matter is concluded.

The Administrative Law Judge will, at that time, take such action as may be just and
proper pursuant to the proof and pertinent laws. TITLEMAX is entitied to be represented by
counsel at the hearing, and to cross-examine witnesses, present evidence, and argue on its!
own behalf before a decision is made by the Commission. Should TITLEMAX fail to appear at

the hearing, a decision may be reached in its absence.

DATED this (A (_day of e le\ann__, 2015

FOR THE NEVADA ATHLETIC COMMISSION,
DEPARTMENT OF BUSINESS AND INDUSTRY,
STATE OF NEVADA

rd
By: e

GE E. BURNS
\Qo issioner

SUBMITTED BY:

ADAM PAUL LAXALT
Attorney General p

2, ‘é] 7
By: L % Z}' / 7 %

CHRISTOPHER ECCLES
Deputy Attorney General
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CERTIFICATE OF SERVICE

| certify that | am an employee of the State of Nevada, Office of the Attorney General,

and that on the day of , 2015, | deposited in the U.S. mail, postage

prepaid, via First Class Mail and Certified Return Receipt Requested, a true and correct copy

of the foregoing ADMINISTRATIVE COMPLAINT FOR DISCIPLINARY ACTION AND
NOTICE OF HEARING, addressed as follows:

Patrick J. Reilly, Esq.

Joseph G. Went, Esq.

Holland & Hart LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Attomeys for Respondent TITLEMAX

Certified Mail No.

And to:
Corporation Trust Company of Nevada
701 S. Carson Street, Suite 200
Carson City, Nevada 89701
Resident agent in Nevada for TITLEMAX of Nevada, Inc. d/b/a TITLEMAX
Certified Mail No.
And to:

Victoria Newman, Esq.

Compliance and Corporate Counsel for TITLEMAX of Nevada, Inc.
15 Bull Street, Suite 200

Savannah, Georgia 31401.

Certified Mail No.

An Employee of the Nevada Attorney General's Office
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CERTIFICATE OF SERVICE

T W(Cé‘a ¢'@ A?{ G?e
| certify that | am an employee of the State of Nevada, Bepaﬁmeni—ei@mme'
@Eﬂzu_ammﬂmmmm and that on the '7%“tiay of {Q”(@é%r’

, 2015, |

deposited in the U.S. mail, postage prepaid, via First Class Mail and Certified Return Receipt
Requested, a true and correct copy of the foregoing ADMINISTRATIVE COMPLAINT FOR

DISCIPLINARY ACTION AND NOTICE OF HEARING, addressed as follows:

Patrick J. Reilly, Esq.

Joseph G. Went, Esq.

Holland & Hart LLP

9555 Hillwood Drive, Second Floor
Las Vegas, Nevada 89134

Aftomeys for Respondent TITLEMAX

Certified Mail No. _2o( & joo/p @00 (477 24/

And to:
Corporation Trust Company of Nevada
701 S. Carson Street, Suite 200
Carson City, Nevada 83701
Resident agent in Nevada for TITLEMAX of Nevada, Inc. d/b/a TITLEMAX
Certified Mail No. 7% (o010 ever /177 /o3¢
And to:

Victoria Newman, Esq.

Compliance and Corporate Counsel for TITLEMAX of Nevada, Inc.

15 Bull Street, Suite 200
Savannah, Georgia 31401.

Certified Mail No. ___ 7200 [PIO om0 [} 72 [ 7

féﬁ A.L@L_- Mﬂd{

An Employee of the Nevada Attorney General's Office
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Attorney General's Office
555 E. Washington, Suite 3900

Las Vegas, NV 89101

bJ

AFFIDAVIT OF HARVEEN SEKHON

STATE OF NEVADA )
) 'SS.
COUNTY OF CLARK )

[, HARVEEN SEKHON, being first duly sworn, depose and say:

1. That I am employed by the State of Nevada Department of Business and Industry,
Financial Institutions Division (“FID”) as an Examiner IV (Supervisory Examiner), that, pursuant to
said employment, I have personal knowledge ot the facts set forth hereunder, and that [ am competent to
testity to the same;

2. That I have been employed with the FID for approximately 5 years;

3. That my responsibilities as an Examiner ['V include reviewing examination reports
before they are finalized and determining whether there will be a “satisfactory”, “needs improvement”
or “unsatisfactory” rating;

4, That the attached copies of portions of the Report of Examination of one location of
TitleMax of Nevada Inc. (“TitleMax”) and the sample loan documents in Exhibit C are true and correct
copies of records held by the FID, but tor the redactions;

5. That, with regard to the issue involving additional persons on the loans, i.e. non-legal
owners, TitleMax has not asserted that the additional persons are legal owners or provided any
documentation asserting that they are legal owners. NRS 604A.105 and NRS 604A.115 allow only
legal owners to be customers/borrowers. TitleMax has merely asserted that the additional persons are
“co-borrowers™;

0. That, with regard to the Grace Period Payments Deferment Agreements, such agreements
do not comply with NRS 604A.445 because the amount of the loan is not ratably and fully amortized as
a result of the first seven payments being applied to interest only and the last seven payments being
applied to principle;

7. That the Grace Period Payments Deferment Agreements do not comply with NRS
604A.070 because they do not gratuitously offer any period of deferment;

8. That the Grace Period Payments Deferment Agreements do not actually offer a grace

period, whether at the outset of the loan as asserted by TitleMax or at any other time during the fourteen

JA000385
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periods, because, as shown by Exhibit C, some form of payment is scheduled to be made for each

period of the fourteen periods;

9. That, by charging interest on the entire principle for the first seven periods, TitleMax is

charging additional interest because it is charging more interest than could have been charged during the

210 day loan and therefore the agreements do not comply with NRS 604A.210;

10.  That, to the best of my knowledge, no other Chapter 604 A licensees are attempting to

offer a product similar to the Grace Period Payments Deferment Agreements;

FURTHER AFFIANT SAYETH NAUGHT.

Harveen Sekhon, Examiner [V

SIGNED AND SWORN to before me by on
this y ¥ day of November, 2015.

ROTARY PURLIC
[TATE OF NEVALA
ety wf SR
VWA Q. LORS
Soit My S TEISY

e ————— . o]

\%1/‘&1/} (‘,. ﬁ’\ TN

NOTARY PUBLIC J '

Mt

00037

JAOO0386






