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WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 S. Fourth St., Ste. 700

Lias Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WEBrown@LambroseBrown.com

Attorney for Petitioner,
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshaferlaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]
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CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
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NEIL BELLER (2360)
NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: MNBelier@NJdBitd.com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@gtiaw.com

Counsel for Petitioner
SHAC, LL.C

Notice of Appeal
Notice is hereby given that petitioners hereby appeal to the Supreme
Court of Nevada from the order denying judicial review of administrative
decision filed on January 15, 2016, notice of entry filed on February 4, 2016.

Date: February 26, 2016
Respectfully submaitted,
LAMBROSE | BROWN

By: s/ William H. Brown
William H. Brown, Esq. (7623)
300 S. Fourth St., Ste. 700
Las Vegas, Nevada 89101
Tel: (702) 816-2200
Fax: (702) 816-2300
Email: Whrown@LambreseBrown.com
Attorney for Petitioner, K-Kel, Inc.
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Notice of Appeal to the parties
listed below by causing a full, true, and correct copy to be e-filed and e-

LAMBROSE | BROWN

300 S, 4th S, Suite 700

Las Vegas, Nevada 89101

Tek: (702) 816-2200

Faz: (702) 816-2300
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served.

E-service With a courtesy copy to:

Adam Paul Laxalt
Attorney General Email:

District Court Dept. 30

dent30le@elarkeountveourts. us

David J. Pope

Senior Deputy Attorney Debra Turman

(General Email: dturman@ae . nv.gov

Email: dpope@ag.nv.gov

Michele Caro
Vivienne Rakowsky

Email: mearo@age.nv.gov

Deputy Attorney General

Email: vrakowskv@ag nv.gov  Andrea Rosehill

Email: rasehilla@etiaw.com

Attorneys for Respondents

Mark Ferrario

Email: Ivhitdock@etlaw.com

LVGTDocketing
Email: Ivlitdock@stlaw.com

Shayna Noyce
Email: noyees@

ghlaw.com

Tami Cowden
Email: eowdent

@etlaw.com

Date: February 26, 2016

By: /s/ Deidra Hufnagle
An employee of
LAMBROSE | BROWN

Notice of Appeal
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ASTA

WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@lLambroseBrown.com

Altorney for Petitioner,
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (617) 886-6565

Email: Brad@bradshalerlaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]
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K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, et al.,

Petitioners,
V8.

NEVADA DEPARTMENT OF
TAXATION, and NEVADA TAX
COMMISSION,

Respondents.

Case No.: A-11-648894-]
Consolidated with A-14-697515-J

Dept. 30

Case Appeal Statement
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NEIL BELLER (2360)
NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: MNBelier@NJdBitd.com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@gtiaw.com

Counsel for Petitioner
SHAC, LL.C

Case Appeal Statement
1. Appellant filing this case appeal statement:

K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden, SHAC, L.L.C. d/b/a Sapphire,
D. WESTWOOD, INC., d/b/a Treasures, DEJA VU SHOWGIRLS OF
LAS VEGAS, LLC, d/b/a/ Déja vu, and LITTLE DARLINGS OF LAS
VEGAS, LLC, d/b/a Little Darlings.

2. Judge issuing the decision, judgment, or order appealed from:
The Honorable Jerry A, Wiese 1L

3. Each appellant, and the name and address of counsel for each
appellant:

a. K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Club
Counsel:
WILLIAM H. BROWN (7623)
LAMBROSE | BROWN

Case Appeal Statement
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300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: Whrown@LambrogseBrown.com

Co-counsel:

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshalerlaw.com

. SHAC, L.L.C. d/b/a Sapphire

Counsel:

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@gtlaw.com

. D. WESTWOOD, INC., d/b/a Treasures, DEJA VU SHOWGIRLS

OF LAS VEGAS, LLC, d/b/a/ Déja vu and LITTLE DARLINGS
OF LAS VEGAS, LLC, d/b/a Little Darlings
Counsel:

BRADLEY J. SHAFER

Michigan Bar No. P36604

SHAFER & ASSOCIATES, P.C.

3800 Capital City Blvd., Suite #2

Lansing, Michigan 48906-2110

Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshalferlaw.com

Case Appeal Statement
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4. Each respondent, and the name and address of counsel for each
respondent:

a. NEVADA DEPARTMENT OF TAXATION, and NEVADA

COMMISSION

Counsel:

ADAM PAUL LAXALT

Attorney General

DAVID J. POPE (8617)

Senior Deputy Attorney General

VIVIENNE RAKOWSKY (9160)
Deputy Attorney General

555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101

Tel: (702) 486-3103

Fax: (702 486-3416

Email: DPope@ag. nv.gov;
VEBakowskv@ag.nv.goy

5. Attorney(s) appearing pro hac vice under SCR 42:

a. BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110

The district court granted Mr. Shafer permission to appear pro
hac vice under SCR 42 on April 23, 2008.1 See order admitting to
practice (Ex. 1).

1 This case ig actually the continuation of an earlier case, but in a different
form. The case began as Déja Vu Showgirls of Las Vegas LLC, et al. v. Neuv.
Dept. Tax, et al. (A554970). There, the plaintiffs (the petitioners here)
challenged facially, and as applied, the constitutionality of Nevada’s Live
Entertainment Tax (NRS Chapter 368A, the “LET”). After an unsuccessful
administrative challenge, they {iled a de novo action (as opposed to a petition
for judicial review). The district court found that was error under S.
California Edison v. First Judicial Dist. Court of State of Nevada, 127 Nev.
Adv. Op. 22, 255 P.2d 231, 233 (2011), so the court dismissed the de novo
action and ordered that it “shall proceed a petition for judicial review”—
Case Appeal Statement
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6. Whether appellants were represented by retained or appointed
counsel:

Retained.

7. Whether appellants are represented by retained or appointed
counsel on appeal:

Hetained.

8. Whether leave to proceed in forma pauperis was sought, or
granted:

No, leave was not sought.
9. Date proceedings commenced in district court:
September 23, 2011.2

10. The nature of the action, the result in district court (including
type of judgment or order being appealed and relief granted by
district court):

This matter began as a facial and as applied challenge to the
constitutionality of Nevada's Live Entertainment Tax (NRS Chapter 368A,
the “LET”). Initially, the petitioners challenged the LET administratively, a
process that culminated with a final decision from the Nevada Tax
Commission dated October 12, 2007 rejecting the challenge (the “NTC
decision”).

which is this case. See order entered 11-1-2011 (Ex. 2). The order granting
Mr, Shafer pro hac vice admission was entered at the outset of this challenge,
in the de novo action. See order granting pro hac vice permission (Ex. 1).

2 As discussed (note 1, above), this case began as a lawsuit filed on January 9,
2008, but on November 1, 2011, the district court ordered it to “proceed as a
petition for judicial review[]” which was filed on September 23, 2011. See
order entered 11-1-2011 (Ex. 2).

Case Appeal Statement
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Following the NTC decision, the petitioners sued (as plaintiffs) in Déja

Vu Showgirls of Las Vegas LLC, et al. v. Nev. Dept. Tax, et al. (A554970). But
the district court dismissed the suit and ordered that it “shall proceed as a
petition for judicial review.” See order entered 11-1-2011 (Ex. 2). Accordingly,
the petitioners appealed the NTC decision via a petition for judicial review
under NRS Chapter 233B.

On January 15, 2016, the district court entered its order denying

judicial review of the NTC decision. The court found there was substantial
evidence supporting Nevada Tax Commission’s decisions and they did not

violate NRS 233B.135. Consequently, the court affirmed the NTC decision,
and denied the petitioner’s petition for judicial review (the “district court’s
order”).

Now, the petitioners appeal the district court’s order.
Date: February 26, 2016
Respectfully submitted,

LAMBROSE | BROWN

: s/ William H. Brown

William H. Brown, Esq. (7623)

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambreseBrown.com
Attorney for Petitioner,

K-Kel, Inc.

Case Appeal Statement
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Case Appeal Statement to the
parties listed below by causing a full, true, and correct copy to be e-filed and

e-served.
E-service With a courtesy copy to:
Adam Paul Laxalt Digtrict Court Dept. 30
Attorney General Email:
dept3tlc@ciarkecountveourts, us
David J. Pope

Senior Deputy Attorney

General

Debra Turman
Email: diurman@as. nv.eov

Email: dpope@ag.nv.gov

Vivienne Rakowsky

Michele Caro
Email: mearoiae nv.gov

Deputy Attorney General
Email: vrakowskv@ag nv.eov  Andrea Rosehill

Attorneys for Respondents

Email: rosehilla@etlaw.com

Mark Ferrario
Email: Ivhitdock@gtlaw.com

LVGTDocketing
Email: Ivlitdock@stlaw.com

Shayna Noyce
Email: novess@etiaw.com

Tami Cowden
Email: cowdent@gtlaw.com

Date: February 26, 2016

By:

Is/ Deidra Hufnagle
An employee of
LAMBROSE | BROWN

Case Appeal Statement
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CATHERINE CORTEZ MASTO
Attorney General

DAVID J. POPE

Senior Deputy Attorney General
Nevada Bar No, 008817

BLAKE A, DOERR

Senior Deputy Attorney General
Nevada Bar No, 008C01

VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 609180

$55 E. Washington Ava., Ste. 3800
Las Vegas, Nevada 89101

P (702) 486-3095

F. (702) 488.3416

dpope@ag. nv.goy
bdoerr@ag.av.aev

YraKOWS ag.nv.aoy

Atlorneys for Nevada Department of Taxation

Elecironically Filed
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CLERK OF THE CQURT

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLE OF LAS VEGAS,;
LLC., dija Déja wu Showglls, LUTTLE
DARLINGS OF LAS VEGAS, LLL.C., dib/a Little
Darlings, K-KEL, INC. dib/a Spearmint Rhino
Genilemen’s Club, OLYMPUS GARDEN, INC.,
dibia Olympic Garden, SHAC, L.L.C., div/e
Sapphire, THE POWER COMPANRY, ING., dfb/a
Cra Horse Too Gentlemens Club, D
WESTWQOOD, INC., dib/a Treasures, and D.1
FOOD & BEVERAGE OF LAS VEGAS, LL.C,
dfbfa Scores,

ve.

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OQF EXAMINERS, and
ME?HELLE JACCRBS, in her offisial capacity
ohiy,

3
}
)
!
Plaintifts, %
}
)
)
)
)
)
Defendanis. §

«te

Case No. DBA533273
Dept. No. Xl

Coordinated with:

Case No, 0BAS54870
Dept. No. Xl

ORDER
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K-KEL, INC., dib/a Spearmint Rhino)

Gentlemen's Club; CLYMPUS GARDEN, INC.,)

dib/a Olymic Garden, SHAC, LLC, dbfa) Case No. 0BASS54970
Sapphire; THE POWER COMPANY, INC., d!bfag Dept. No. X!

Crazy Horse Too Gentlemen’'s Ciub, D.

WESTWOOD, INC., dib/a Treaswres; and D.1)

FOOD & BEVERAGE OF LAS VEGAS, LLC))

dibia Scores;

Plaintiffs,
v,
NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVAD
STATE BOARD OF EXAMINERS,

Defendanis.

L T et

ORDER
DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.8.C. §1983 and DEFENDANTS’ MOTION TO COMPEL came on for

hearing on August 23, 2011;

David J. Pope, Senior Depuly Aftorney General, Blake A. Doerr, Senior Depuly
Attomey General, and Vivienne Rakowsky, Deputy Attorney General appearad on behalf of
the Defendants; Willlam J. Brown, Esq. and Bradley J. Shafer, Esq. appeared on behalf of the
Ptaintiffé; Mark E. Ferrarlo appeared on behalf of Plaintiff SHAC, LLC.

The Court having first requested that Defendants’ motion for partial summary judgment
and motion to dismiss be re-noticed and having considered the papers and pleadings
regarding the re-noticed motion and the motlon to compel, as well as the oral argument

presented by all parties, hereby orders:
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DEFENDANTS RE-NCTICED MOTION FOR FARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.8.C. §1983 is granted in part and denied in part,

with regard to Defendants' motion to dismiss and/or metion for partial summary
judgment in Case #08A554970 (“Case 2%, this Court finds that the Defendants timely raised
the question regarding the procedural posture of the case and based on the Nevada Supreme
Court’s decision in Southem California Edison, 127 Nev.Adv.Op. 22 (2011} &ll claims are
dismissed and Case 2 shall proceed as a petition for judicial review pursuant to Chapter 2338
of the NRS. The Coun having telled the statute of limitations for thirty (30) days to allow
Plaintiffs thirty (30) days to file a petition for judicial review, Plaintiffs shall have thirty (30}
days from August 23, 2011 to file a petition for judicial review pursuant to NRS 233B.130, ef
seq.

With regard to Defendants' motion to dismiss and/or for partial summary judgment in
Case #08A533273 (“Case 1), the motion is granted and all other claims including the “as
applied" challenge, the refund c¢laims and the offlcial capacity claim agalnst Michelle Jacobs
are dismissed and Case 1 shall proceed as a facial challenge for declaratory relief only.
Briefs are to be filed within thirly (30} days.

With regard to Defendants' motion to dismiss and/or for partia! summary judgment
regarging all 42 U.8.C. §1983 damages claims, the motion is granted and ali such damages
claims are dismissed from Case 1 and Case 2.

With regard to Plaintiffs motion to remand Case 2 fo the Nevada Tax Commission, the

maotion is denied.




Lag Vepas, NV $910)

Atomey General's Office
555 E. Washingion, Suite 1599
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With regard to DEFENDANTS' MOTION TO COMPEL, this Court finds that any further
discovery would be inappropriate and is hereby orderad cancelied.

IT1S 8C OGRDERED.
s
DATED this day of Oclober, 2011,

Respectfully submitted:

CATHERINE CORTEZ MASTO
Altorney General

i j

J.Pdpe
Senior Deputy Atlorney General

By:
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Nevad Bar #4701 " FILED

GH&NEﬂI:& & %%%LIVAN, LLP o "
G340 South Fou treet, Suite 21 8
Las Vegas, NV 89101 Brl3 o a8

Telephone: (702) 862-4450

Facsimile: {702) 862-4422 % ~C
Attorneys for Plaintiffs ok Bk T GOURT
BRADLEY J. SHAFER*

Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2

Lansing, Michigan 48906-2110

{517) B86-6560 - telephone

(517) 886-6565 - tacsimile

Email: shaferassociates@acd. net
* Pending Admission Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS CGARDEN, Case NQ*:. A554970
INC., d/b/a Olympic Garden, SHAC, LLC, dib/a  DoPt-No. IX
Sapphire, THE POWER COMPANY, INC,,
d/t/a Crazy Horse Too Gentlemen's Club, D.
WESTWOOD, INC,, db/a Treasures, and DL
FOOD & BEVERAGE OF LAS VEGAS, LLC,
dfb/a Scores,

Plaintiffs,
V8.
NEVADA DEPARTMENT OF TAXATION,

NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

BDefendants.

ORDER ADMITTING TQ PRACTICE

BRADLEY J. S8HAFER, ESQ. having filed his Motion to Associate Counsel under

Supreme Court Rule 42, together with a Verified Application for Association of

RECEIVED

MAR 14 2008
- DEpy iX
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Counsel, a Certificate of Goed Standing for the states of Michigan and Arizona, and the State
Bar of Nevada Statement; said application having been noticed, no objections having being
made, and the Court being fully apprised in the premises. and good cause appearing, it is
hereby

ORDERED, that said application is hereby granted, and Bradley J. Shafer, Esq. is
hereby admitted to practice in the above-entitled Court for the purposes of the above entitled

matter only.

DATED this giiﬁg day r s

Submitted by:

GHANEM & SULLIVAN, LLP

A A £
DIANA L. SU )
Nevada Bar #4701
930 South Fourth Street, Suite 210
Las Vegas, NV 89101
Attorneys for Plaintiffs

I
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WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 8. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com

Attorney for Petitioner
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@hbradshaferiaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]

DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., d/b/a Spearmint Rhino Case No.: A-11-648894-J
Gentlemen’s Club, et al., Consolidated with A-14-697515-J
Dept. 30

Petitioners,
Vs,
NEVADA DEPARTMENT OF Notice of Depositing Security for
TAXATION, and NEVADA TAX Costs on Appeal
COMMISSION,

Respondents.

Notice of Depositing Security for Costs on Appeal

Page 10f 3
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NEIL BELLER (2360)
NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: MNBelier@NJdBitd.com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@gtiaw.com

Counsel for Petitioner
SHAC, LL.C

Notice of Depositing Security for Costs on Appeal

Notice is hereby given that in accordance with NRAP 7, Petitioner, K-

Kel Inc. has deposited $500.00, payable to the Clark County Court Clerk, as

security for the payment of costs on appeal.
Date: February 29, 2016
Respectfully submitted,
LAMBROSE | BROWN

By: s/ William H. Brown
WILLIAM H. BROWN (7623)
LAMBROSE | BROWN
300 S. Fourth St., Ste. 700
Las Vegas, Nevada 89101
Email: WBrown@l.ambroseBrown.com
Attorney for Petitioner, K-Kel, Inc.

Notice of Depositing Security for Costs on Appeal
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Notice of Depositing Security for
Costs on Appeal to the parties listed below by causing a full, true, and
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correct copy
E-servi

Adam P

to e-filed and e-served.

ce

aul Laxalt

Attorney General

David J. Pope
Senior Deputy Attorney

(General

Email: dpope@aye.nv.gov

Vivienne Rakowsky
Deputy Attorney General
Email: yrakowskyv@ag.nv.gov

Attorneys for Respondents

Date: February 29, 2016

By:

Is/ Deidra Hufnagle
An employee of
LAMBROSE | BROWN

Notice of Depositin

With a courtesy copy to:

District Court Dept. 30
Email:

deptdOlc@clarkeountveourts. us

Debra Turman
Email: diuyrmasn@ag.nv.eov

Michele Caro
Email: mearo@ag. nv.gov

Andrea Rosehill
Email: rosehilla@etlaw.com

Mark Ferrario
Email: Ivhitdock@gtlaw.com

LVGTDocketing
Email: Ivlitdock@etlaw com

Shayna Noyce
Email: novees@stlaw.com

Tami Cowden
Email: cowdent@gtiaw.com

g Security for Costs on Appeal
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Electronically Filed
02/29/2016 02:38:48 PM
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CLERK OF THE COURT

REQT

LAMBROSE | BROWN
300 S, 4th S, Suite 700
Las Vegas, Nevada 89101
Tek (702) 816-2200
Faz: (702) 816-2300
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WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 8. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com

Attorney for Petitioner
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@hbradshaferiaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]

DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., d/b/a Spearmint Rhino Case No.: A-11-648894-J
Gentlemen’s Club, et al., Consolidated with A-14-697515-J
Dept. 30

Petitioners,
Vs,
NEVADA DEPARTMENT OF Request for Transcript of
TAXATION, and NEVADA TAX Proceedings on Appeal
COMMISSION,

Respondents.

Request for Transcript of Proceedings on Appeal
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LAMBROSE | BROWN
300 S, 4th S, Suite 700
Las Vegas, Nevada 89101
Tek (702) 816-2200
Faz: (702) 816-2300
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NEIL BELLER (2360)

NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: MNBelier@NJdBitd.com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@gtiaw.com

Counsel for Petitioner
SHAC, LL.C

Request for Transeript of Proceedings on Appeal

To: Kristy Clark, Court Reporter/Recorder District Court, Dept. 30

Petitioners K-Kel, Inc., et al., hereby request preparation of a

transcript on appeal of certain portions of the proceedings before the District

Court Judge, Jerry A. Wiese, Il as follows:

Date of Proceedings:

1. October 27, 2015 (hearing on petition for judicial review).

Portions of the transeript requested:

The full hearing transcript for the above listed date.

Request for Transcript of Proceedings on Appeal
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LAMBROSE | BROWN
300 S, 4th S, Suite 700
Las Vegas, Nevada 89101
Tek (702) 816-2200
Faz: (702) 816-2300
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Number of transcripts requested:

That the above-named court reporter shall have thirty (30) days from
the date of service of this document to prepare an original plus two copies and
file with the Supreme Court Clerk the original transcript requested herein.

Further, pursuant to NRAP 9, the court reporter shall also deliver
copies of the transeript to appellant’s counsel and respondent’s
counsel no more than thirty (30) days after the date of the appellant’s

request.

[Biank]

Request for Transcript of Proceedings on Appeal
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LAMBROSE | BROWN
300 S, 4th S, Suite 700
Las Vegas, Nevada 89101
Tek (702) 816-2200
Faz: (702) 816-2300
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I hereby certify that on this date I ordered these transcripts from the

court reporter named above, and paid the required deposit.

Date: February 29, 2016
Respectiully submitted,

LAMBROSE | BROWN

: Isf William H. Brown

WILLIAM H. BROWN (7623)
LAMBROSE | BROWN

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com
Attorney for Petitioner

K-Kel, Inc.

Request for Transcript of Proceedings on Appeal
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Request for Transcript of
Proceedings on Appeal to the parties listed below by causing a full, true,
and correct copy to e-filed and e-served.

LAMBROSE | BROWN
300 S, 4th S, Suite 700
Las Vegas, Nevada 89101
Tek (702) 816-2200
Faz: (702) 816-2300
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E-service

Adam Paul Laxalt
Attorney General

David J. Pope

Senior Deputy Attorney
General

Email: dpope@ag.nv.gov

Vivienne Rakowsky

Deputy Attorney General
Email: vrakowskv@ag. nv.gov
Attorneys for Respondents

Service by fax:

Kristy Clark, Court
Reporter/Recorder District
Court, Dept. 30

Fax: (702) 366-1409

Date: February 29, 2016

By: Is/ Deidra Hufnagle
An employee of

LAMBROSE | BROWN

With a courtesy copy to:

District Court Dept. 30
Email:
deptdOlc@clarkeountyveourts.us

Debra Turman
Email: diuyrmasn@ag. nv.eov

Michele Caro
Email: mearo@ag. nv.gov

Andrea Rosehill
Email: rosehilla@etlaw.com

Mark Ferrario
Email: Ivhitdock@gtlaw.com

LVGTDocketing
Email: Ivlitdock@etlaw com

Shayna Noyce
Email: novees@stlaw.com

Tami Cowden
Email: cowdent@gtiaw.com

Request for Transcript of Proceedings on Appeal
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DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

K-Kel, Inc., Plaintiff(s) 8 Location: Department 30
VS, § Judicial Officer: Wiese, Jerry A.
Nevada Department of Taxation, Defendant(s) § Filed on:  09/23/2011
§ Cross-Reference Case A648894
§ Number:
CASE INFORMATION
Related Cases Case Tvpe: Civil Petition for Judicial
A-14-697515-] (Consolidated) 4s¢ IYPE Review
Statistical Closures Case Flags: Consolidated - Lead Case
12/02/2015 Summary Judgment Appealed to Supreme Court
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-11-648894-1
Court Department 30
Date Assigned 09/23/2011
Judicial Officer Wiese, Jerry A.
PARTY INFORMATION
Lead Atiorneys
Plaintiff D I Food and Beverage of Las Vegas LLC Brown, William H.
Retained
702-816-22000W)
D Westwood Inc Brown, William H.
Retained
702-816-2200(W)
Deja Vu Showgirls of Las Vegas Brown, William H.
Reiained
702-816-2200(W)
K-Kel, Inc. Brown, William H.
Reiained
702-816-2200(W)
Little Darlings of Las Vegas LL.C Brown, William H.
Reiained
702-816-22000W)
Olympus Garden Inc Brown, William H.
Retained
702-816-22000W)
Power Company Inc Brown, William H.
Retained
702-816-22000W)
Shac LLC Brown, William H.
Retained
702-816-2200(W)
Defendant Nevada Department of Taxation Pope, David J.
Reiained
702656808 4(W)
Nevada Tax Commission Pope, David J.
Reiained

PAGE1OF8 Printed on 03/01/2016 at 8:54 AM



DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

7026568084(W)
DATE EVENTS & ORDERS OF THE COURT INDEX
09/23/2011 Petition for Judicial Review
Filed by: Plaintiff K-Kel, Inc.
Petition for Judicial Review
09/23/2011 Case Opened
Filed By: Plaintiff K-Kel, Inc.
Application for Leave fo Present Additional Evidence to the Nevada Tax Commission
10/07/2011
Filed by: Defendant Nevada Department of Taxation
Siatement of Intent io P ariicipaie
10/12/2011 Notice of Hearing
Filed By: Plaintiff K-Kel, Inc.
Notice of Hearing for Plainiiff's Applicaiion for Leave io Preseni Additional Evidence fo the
Nevada Tax Commission
10/21/2011
Party: Defendant Nevada Department of Taxation
Administrative Record
Filed By: Defendant Nevada Department of Taxation
Opposition o Petitioners Applicaiion for Leave io Present Additional Evidence o the Nevada
Tax Commission
10/25/2011 Stipulation and Order
Filed by: Defendant Nevada Department of Taxation
Stipndation and Order for Extension of Time
10/26/2011 Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order
Filed By: Plaintiff K-Kel, Inc.
Reply in Support of Application for Leave to Present Additional Evidence fo the Nevada Tax
Commission
11/09/2011
Filed By: Defendant Nevada Department of Taxation
Nevada Department of Taxation's and Nevada Tax Commission's Motion to Dismiss
Petitioner's Deja Vu and Little Darlings
11/10/2011
Filed by: Defendant Nevada Department of Taxation
Certificate of Service
11/21/2011 Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation

PAGE2OF8 Printed on 03/01/2016 at 8:54 AM



11/21/2011

12/09/2011

12/16/2011

01/26/2012

02/01/2012

02/02/2012

02/02/2012

05/02/2012

05/07/2012

05/23/2012

06/01/2012

06/08/2012

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]
Notice of Entry of Order

Stipulation and Order

Filed by: Defendant Nevada Department of Taxation
Stipndation and Order for Continuance

Motion for Leave (9:00 AM) (Judicial Officer: Wiese, Jerry A.)

Events: 09/28/2011 Application

Plaintiff's K-Kel, Olympus Garden Inc, The Power Company Inc, Westwood Inc, D.I Food &
Beverage of Las Vegas LLC, Deja Vu Showgirls of Las Vegas LLC and Little Darlings of Las
Vegeles LLC's Application for Leave to Present Additional Evidence to the Nevada Tax
Commission

Motion to Dismiss (9:00 AM) (Judicial Officer: Wiese, Jerry A)

Nevada Department of Taxation's and Nevada Tax Commission's Motion to Dismiss
Petitioner's Deja Vi and Little Darlings

Objection

Filed By: Plaintiff K-Kel, Inc.

Petitioners' Objections to Proposed Order Submitted by Respondents Nevada Depariment of
Taxation and Nevada Tax Commission

Filed By: Defendant Nevada Department of Taxation
Order Granting Plaitniffs Application for Leave to Preseni Additional Evidence to the Nevada
Tax Commission

Notice of Entry of Order

Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order

Opposition to Motion
Filed By: Defendant Nevada Department of Taxation
Opposition to Motion for Stay on OST

Motion to Stay

Filed By: Plaintiff D I Food and Beverage of Las Vegas LLC
Motion to Stay Administrative Hearing Pending Superseding Appeals Currently Before
Nevada Supreme Court on OST

Supplement to Opposition
Filed By: Defendant Nevada Department of Taxation
Supprlement fo Oppositiion to Motion for Stay

Reply to Opposition

Filed by: Plaintiff K-Kel, Inc.

Reply Supporting Motion to Stay Administrative Hearing Pending Superseding Appeals
Currently Before Nevada Supreme Court on OST

Motion For Stay (9:00 AM) (Judicial Officer: Wiese, Jerry A.)

Petitioners' Motion to Stay Administrative Hearing Pending Superseding Appeals Currenily

PAGE3 OF 8

Printed on 03/01/2016 at 8:54 AM



06/21/2012

06/22/2012

10/30/2012

10/30/2012

09/09/2013

10/15/2013

03/19/2014

03/24/2014

03/24/2014

03/26/2014

03/28/2014

01/21/2015

01/22/2015

01/26/2015

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-J
Before Nevada Supreme Couri on OST

Order Denying Motion
Filed By: Defendant Nevada Tax Comimission
Order Denying Stay

=1 Notice of Entry of Order
Filed By: Plaintiff K-Kel, Inc.
Notice of Entry of Order

Reporters Transcript
Filed By: Plaintiff K-Kel, Inc.
Reporter's Transcript Of Proceedings June S, 2012

Reporters Transcript
Filed By: Plaintiff K-Kel, Inc.
Reperier's Transcript Of Proceedings December S, 201g

Order Scheduling Status Check
Order Scheduling Status Check

Status Check (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
10/15/2013, 03/25/2014, 09/23/2014, 10/21/2014

Notice of Change of Address
Filed By: Plaintiff K-Kel, Inc.
Notice of Change of Address

Motion
Filed By: Defendant Nevada Department of Taxation
Stipuilation and Order Consolidating Cases

Notice of Department Reassignment

Notice of Entry of Order
Filed By: Plaintiff K-Kel, Inc.
Notice of Entry of Order

Notice of Entry of Order
Notice of Entry of Order

Stipulation and Order
Filed by: Defendant Nevada Department of Taxation
Stipulation and Order for Extension of Time

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Stipulation and Ovder for Extension of Time

Supplement
Filed by: Defendant Nevada Department of Taxation

Supplement 1o the Record on Appeal in Accordance with the Nevada Administrative Procedure

Aet
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01/26/2015

02/10/2015

03/30/2015

03/31/2015

04/30/2015

06/04/2015

06/04/2015

06/05/2015

06/10/2015

07/07/2015

07/15/2015

07/17/2015

07/24/2015

07/30/2015

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

Transmittal of Record on Appeal
Party: Plaintiff K-Kel, Inc.
Transmitial of Supplement to the Record on Appeal

Memorandum of Points and Authorities
Filed By: Plaintiff Shac LLC

Petitioners' Memorandum of Points and Authorities In Support of Petition for Judicial Review

Stipulation and Order

Filed by: Defendant Nevada Department of Taxation
Stipulation and Order for Extension of Time

Notice of Entry of Stipulation and Order
Filed By: Plaintiff K-Kel, Inc.
Notice of Entry of Order Granting Stipulation and Order to Extend Time

Answering Brief

Filed By: Defendant Nevada Department of Taxation
Answering Brief in Opposition fo Petition for Judicial Review

CANCELED Hearing (9:00 AM) (Judicial Officer: Wiese, Jerry A)
Vacated - per Stipulation and Order

Reply in Support
Filed By: Plaintiff K-Kel, Inc.
Petitioners' Reply In Support of Petition for Judicial Review

Filed By: Plaintiff Shac LLC
Erraia Re Petitioners' Reply In Support of Petition for Judicial Review

Filed by: Plaintiff K-Kel, Inc.
Peiitioners' Request for Hearing

& Motion for Leave to File
Party: Plaintiff K-Kel, Inc.
Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme Court Precedent

& Supplement

Filed by: Plaintiff K-Kel, Inc.

Supplement fo Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme
Court Precedent

; Opposition to Motion
Filed By: Defendant Nevada Department of Taxation

Nevada Department of Taxation's Opposition to Petitioners' Motion for Leave io File
Supplemenial Brief

CANCELED Decision (3:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

CANCELED Motion (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

PAGE S OF 8
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08/06/2015

09/09/2015

09/22/2015

10/05/2015

10/09/2015

10/13/2015

10/1372015

10/2772015

10/2772015

11/2472015

12/0272015

01/15/2016

01/15/2016

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

Peiitioners' Requesi for Hearing

Filed By: Plaintiff K-Kel, Inc.
Erraia to Motion for Leve to File Supplemental Brief Regarding New U.S. Supreme Court
Precedent

Reply in Support
Filed By: Plaintiff Shac LLC
Reply In Suppori of Petitioners' Motion for Leave io File Supplemental Brief

Motion for Leave (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Moiion for Leave fo File Supplemenial Brief Regarding New U.S. Supreme Couri Precedeni

Opposition
Filed By: Defendant Nevada Department of Taxation
Nevada Departmenti of Taxation's Opposition to Petitioners' Supplemental Brief

Order Granting Motion
Filed By: Plaintiff Shac LL.C

Order Granting Petitioners' Motion to File Supplemental Brief and Setiing Hearing on
Peiition for Judicial Review

Notice of Entry of Order

Filed By: Plaintiff K-Kel, Inc.

Notice of Entry of Order Granting Petitioners' Motion io File Supplemental Brief and Setting
Hearing on Petition for Judicial Review

¢ Reply to Opposition
Filed by: Plaintiff Shac LLC

Peiitioners' Reply io Nevada Department of Taxation's Opposition fo Peiitioners'
Supplemenial Brief

Supplemental Brief

Filed By: Plaintiff Shac LL.C
Supplemerntial Memorandum of Points and Authorities

Hearing (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
PETIHTTON FOR JUDICAL REVIEW

Minute Order (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
PETITION FOR JUDICAL REVIEW

Order to Statistically Close Case
Civil Order io Siatistically Close Case

Order Denying Judicial Review of Administrative Decision

Filed by: Defendant Nevada Tax Commission
Order Denying Judicial Review of Administrative Decision

Order Denying Judicial Review {Judicial Officer: Wiese, Jerry A.)

Debtors: K-Kel, Inc. (Plaintiff), Olympus Garden Inc (Plaintiff), Deja Vu Showgirls of Las Vegas
(Plaimntiff), Little Darlings of Las Vegas LL.C (Plaintiff), Shac LLC (Plaintiff)

Creditors: Nevada Department of Taxation (Defendant), Nevada Tax Commission (Defendant)
Tudgment: 01/15/2016, Docketed: 01/22/2016
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02/04/2016

02/26/2016

02/26/2016

02/29/2016

02/29/2016

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order Denving Judicial Review of Administrative Decision

Notice of Appeal
Filed By: Consolidated Case Party SHAC LLC
Notice of Appeal

Case Appeal Statement

Filed By: Consolidated Case Party SHAC LLC
Case Appeal Statement

Notice of Deposit
Filed By: Consolidated Case Party SHAC LLC
Notice of Depositing Security for Costs on Appeal

Request

Filed by: Plaintiff Shac LLC
Request for Transeript of Proceedings on Appeal

DATE

FINANCTAL INFORMATION

Consolidated Case Party SHAC LLC
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff D I Food and Beverage of Las Vegas LLC
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff D Westwood Inc
Total Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Deja Vu Showgirls of Las Vegas
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff K-Kel, Inc.

Total Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Little Darlings of Las Vegas LLC
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff Olympus Garden Inc
Total Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Power Company Inc
Total Charges

PAGE7OF 8

24.00
24.00
0.00

30.00
30.00
0.00

30.00
30.00
0.00

30.00
30.00
0.00

270.00
270.00
0.00

30.00
30.00
0.00

30.00
30.00
0.00

30.00

Printed on 03/01/2016 at 8:54 AM



DEPARTMENT 30

CASE SUMMARY

CASE NO. A-11-648894-J

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Shac LLC

Total Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff K-Kel, Inc.
Appeal Bond Balance as of 3/1/2016

PAGESOF 8

30.00
0.00

30.00
30.00
0.00

500.00
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CIVIL COVER SHEET

Clark County, Nevada

Case No.
(dssigned by Clerk s Office)

A-11-648894-J

XXX

L. Party Information

Plainsff(s) (name/addressinhone): K-Kel, Inc., et al.

Attorney {(name/address/phone):
William H. Brown, Fsq., 6029 8. Ft. Apache, #100, LV, NV
89148

Defendant(s) (name/address/phone): Nevada Dept. of Taxation and
Nevada Tax Commission

Attorney (name/address/phone):

II. Nature of Controversy (Please chieck applicable bold category and
applicable subcategory, if appropriate)

[] Arbitration Requested

Civil Cases

Real Property

Torts

[J Landlord/Tenant

£ Unlawfuf Detainer
[ Title to Property

71 Foreclosure

[71 Liens

[ Quiet Tite

[T Specific Performance
[ Condemnation/Eminent Domain
[] Other Real Property

] Partition:

[ Planning/Zoring

Negligence
O Negligence - Auto
O Negligence - Medical/Dental

[] Negligence — Premises Liability
(Ship/Fall)

[ Negligence — Other

[T Product Liability
1 Product Lisbitity/Motor Vehicle
[1 Other Torts/Praduct Liability

[ Intentional Misconduct
71 Torts/Defamation (Libel/Slander)
(7] Interfere with Contract Rights

[T Employment Torts (Wrongful seeminagon)
] Other Toris

] Anti-trust

[ Fraud/Misrepresentation

8 Isurance

[ Legal Tort

(] Unfair Competition

Probate

Other Civil Filing Types

Estimated Estate Valne:

[J Summary Administration
[] General Administration
[ Special Administration
[ Set Aside Estates

[ Trust/Conservatorships
[ mdividual Trustee
71 Corporate Trustee

[] Other Probate

[] Construction Defect

[l Chapter 40
1 General
(1 Breach of Contract
Building & Construetion
Insurance Carrier
Commercial Instrument
Other Contracts/ Acct/Tadgment
Collection of Actions
Employment Contract
(uarantee
Safe Contract
Uniforim Commercial Code
x[] Civil Petition for Judicial Review
(7] Foreclosure Mediation
] Other Administrative Law
{1 Department of Motor Vehicles
i:_:} Worker’s Compensation Appeal

/...

[ Appeal from Lower Court (also check
applicable civil case box)

[ Transfer from Fustice Court

[ Justice Court Civil Appeal

[ Civil Writ
[ Other Special Proceeding

[J Other Civil Filing
£ Compromise of Minor™s Claim
(1 Conversion of Property
L] Damage to Property
{1 Bmplovment Security
(1 Bnforcement of Judgment
£} Poreign Judgment — Civil
[] Other Personal Property
L] Recovery of Property
] Stockholder Suit
[ Other Civil Matters

I, Business Court Requested {Please check applicable category; for Clark or Washoe Counties only.)

[] NRS Chaptezs 78-88
[ Commodities (NRS $0)
[ Seourities (NRS 90)

[ Investments (NRS 104 At 8)
L] Deceptive Trade Practices (NRS 398)
[ Trademarks (NRS 600A)

(1 Enhanced Case Mgmt/Business
[T Other Business Court Matters

September 22, 2011

Date

Nevada AOC — Research and Statistics Unit

/s/ William H. Brown

Signature of intiating party or representative

Sec other side for family-related case filings.

Form PA 201
Rev. 2.5E
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ADAM PAUL LAXALT CLERK OF THE COURT
Attorney General

DAVID J. POPE

Senior Deputy Atforney General
Nevada Bar No. 008617
VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3900
Las Vegas, Nevada 89101

P; (702) 486-3103

F: (702) 486-3416
VRakowsky@ag.nv.gov

DJPope @ag.nv.gov

Attorneys for Respondents

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/bfa Spearmint Rhino )
Gentlemen’s Ciub; OLYMPUS GARDEN,

INC., dfb/a Olympic Garden, SHAC, L.L.C,, Case No.: A-11-648894-/

d/b/a Sapphire; D. WESTWOOD, INC., Dept. No.: XXX
d/bia Treasures; DEJA VU SHOWGIRLS
OF LAS VEGAS, LLC, d/b/a Déja vu; and
LITTLE DARLINGS OF LAS VEGAS, LLC,
d/b/a Little Darlings,
Consolidated with:

Petitioners, Case No.: A-14-697515-J

V.

STATE OF NEVADA, ex rel.
DEPARTMENT OF TAXATION and TAX
COMMISSION,

Respondents.
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ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION

The above-referenced matter came before the Honorable Judge Jerry Wiese with
regard to the Consolidated Petitions for Judicial Review of the decisions by the Nevada Tax
Commission (hereinafter “Commission”) filed by Petitioners, K-KEL, INC., d/b/a Spearmint

Rhino Gentlemen s Club, OLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, L.LC
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d/b/a Sapphire, D. WESTWOQOD, INC., d/bfa Treasures, DEJA VU SHOWGIRLS QF LAS
VEGAS, LLC, d/b/a Deja vu and LITTLE DARLINGS OF LAS VEGAS, LLC, dibl:a._'i..iﬁie
Darlings (“Petitioners™). Both sides filed briefs, and the Court heard oral argumeﬁi._-’.-_‘_i:he
Petitioners were represented by William Brown Esq., Mark Ferrario, Esq. and Bradley $§a§e§,
Esq. (admitted Pro Hac Vice). The Nevada Tax Commission was represented by Vivije_gﬁ-e

Rakowsky, Deputy Attorney General and David Pope, Senior Deputy Attorney General.

After supplemental briefing regarding the Supreme Court decision in Reed v-_:.”lfg.ﬁvﬁ of

Gilbert, Arizona, 135 U.S. 2218 (2015), and after oral argument, the Court took the maﬁer
under advisement and issued a Minute Order on November 24, 2015 which is attached ﬁe;r{eto
as Exhibit "A”. |

The procedural history of this matter dates back to a decision by the Nevada Tax
Commission dated October 12, 2007 upholding the Live Entertainment Tax
(PJR-11-648894-J), a remand in January 2012 to allow the Commission to review addéﬁgnal
evidence and determine whether it would amend, affirm or reverse its 2007 decisior‘a'érﬁé re-
open discovery to allow depositions (PJR 14-697515-J), and supplemental brieﬁng to
determine whether the standard of review for the Live Entertainment Tax changed based on

the U.8. Supreme Court decision in Reed v. Town of Gilbert, Arizona, 135 8. Ct. 2218 (2{315).

Based upon the pleadings and papers on file, after hearing oral argument, and good
cause appearing, the Court renders the following findings of fact:
1. The parties essentially agreed to the procedural history and underlying factual
background of this case.

2. The three issues before this Court were:
a. Petition for Judicial Review of the Nevada Tax Commission October 12, 2007
decision denying Petitioners requests for refunds of Live Entertainment Tax
(“NLET"} paid, and finding that the NLET does not violate the U.S.
Constitution or Nevada Constitution, is not targeted at gentlemen’s clubs,

and is not a tax based on the content of the taxpayer's message.
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b. Petition for Judicial Review of the Nevada Tax Commission’s decision d:_'a'ted
September 6, 2012 finding that discovery would not be reopened to .'-\_gaifow
depositions, and decision on February 12, 2014 upholding the H§éf§ng
Officers Hearing on Remand finding that the more than 1,500 paggé_'.of
supplemental materials were insufficient to cause the Commission’s October
12, 2007 decision to be reversed or amended. -

. Petitioner's supplemental briefing claiming that the U.S. Suprem-e'.(‘}ourt

decision in Reed v. Gilbert Arizona changed the standard of fevieiﬁ%_ for

determining the constitutionality of the Live Entertainment Tax to ?str.ipt

scrutiny.

3. The Petitioners made the following arguments:

a. That the NLET is unconstitutional because it is a direct tax on-’f-‘i?st

B N |
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Amendment activities and is statutorily gerrymandered to apply only to a
narrowly defined group of speakers, and in doing so discriminates based on
the content of the entertainment;

. The Commission should have permitted Petitioners to conduct the requested
depositions in order to shed further light on the drafting and amending of the
NLET and to identify the purpose for each and every one of the exceptions to
the definition of live entertainment set forth in NRS 368A; and

. Based on the recent ruling in Reed v. Town of Gilberf, Arizona, U.S. |, 135

S. Ct. 2218 (2015), strict scrutiny applies, and the NLET does not pass the
constitutional muster because there is a differentiation of the application of a

law based upon the content of the expression.

4. The Department made the following arguments:

M
L) ]

a. That the NLET is Constitutional revenue raising tax and not a tax on a First

NONN
w ~ O

Amendment right, and the tax has not been applied to the Petitioners in an

unconstitutional manner. The Nevada Supreme Court found that the NLET is
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constitutional on its face in Deja Vu Showgirls v. Depariment of Taxation, _334

P.3d 392 (2014). In that case, the Nevada Supreme Court established that

the standard of review for the NLET is a rational basis analysis, beéaus'gz'it
does not regulate live entertainment, it does not discriminate on the bési$ %:af
the taxpayers' speech, and it does not target a small group of speakers or
threaten to suppress viewpoints. Deja vu, 334 P.3d at 401,

. That the Commission’s decision on remand to deny depositions should be
upheld because, while NRS 233B.131(2) provides for additional evidence
under very specific conditions, it does not provide for additional evidéa_%;e
after receiving an adverse decision. Moreover, the information tha't".’t;ﬁe
Petitioners were seeking was available in 2007. On January 24, 20‘!2’,' the
Court remanded the case to the Commission for review of evidence, not to
allow additional evidence to be gathered; and

. The standard used by the court to review a tax matter has been in place
more than 125 years and has not changed on the basis of a sign ordinance
case (Reed). The Court in Deja_Vu had previously ruled that heightened
scrutiny does not apply to tax classification unless the classification is hostile

and oppressive discrimination against particular person and classes.

The Court made the following conciusions of law:

5. NRS 233B.135 indicates that the Court shall not substitute its judgment for that of

the agency as to the weight of evidence on a question of fact. NRS 233B.135(3).

. Pursuant to NRS 233B.135(3), the Court can remand, affirm, or set aside the

Commission’s decision if the substantial rights of the petitioner have been

prejudiced because the agency’s decision is in violation of statutory provisions, in

excess of the statutory authority of the agency, made upon unlawful procedure,

affected by other error of law, clearly erroneous, or an arbitrary or capricious abuse

of discretion.
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7. The Commission did not find Petitioner's argument with respect to re{)penmg
discovery to allow depositions meritorious because all the infomatiég&;:_--iﬁat
Petitioners sought recently was available prior to 2007, and the information smjght
was consistently determined to be irrelevant. The Commission’s decision.?:f‘éﬁ_'ﬁgt
violate the constitution or a statute, was not in excess of its statutory authority, ﬁ;as
not made upon unlawful procedure, was not affected by other error of law, waé;_ '_rimt
clearly erroneocus, and was not arbitrary, capricious, or an abuse of dis‘éreﬁdn.
These findings of fact by the Commission may not be disturbed by this Céﬁ'r_t.: _-T_ﬁe
Commissions determination with regard to the request to take depositions is 'héféb‘y
AFFIRMED.

. The construction of a statute is a question of law, and therefore, independent review
is appropriate. However, the court will not readily disturb an adm%niéirative

interpretation of statutory language. City of Reno v. Reno Police Protective Ass n.,

118 Nev. 889, 900 (2002). The Commission’s determination that the NLET. is
constitutional as applied to the Petitioners is supported by the fact that the Nevada
Supreme Court has determined that the NLET does not regulate live entertainment
and is simply a tax on a business transaclion, and not a tax on the expressive
activity taking place within the facility.

. Petitioners have failed to meet their burden to show that the NLET has attacked the

content of their message.

10. The Commission did not exceed their authority by concluding that NLET, as applied

to Petitioners, is not an impermissible differential tax, and does not place a burden

on a narrowly defined group of speakers.

11.Reed v Town of Gilbert, Arizona, 135 U.S. 2218 (2015), does not apply to tax

classification unless the classification is hostile and oppressive discrimination
against particular person and classes. This Court does not find any evidence here

that NLET triggers the application of Reed.
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12.The Commission's decision that NLET is not a content-based tax on first
amendment activity, but a legitimate tax scheme, evenly applied, and used to raise
state revenue shall not be disturbed. |
ORDER
Based upon the foregoing, this Court Orders that there was substantial evideéce
supporting the Commission’s decisions and that the Commission’s decisions did nat-vioiia%e
NRS 233B.135, and consequently, the Commission’s decisions are hereby AFF%RME&"%ﬁe
Petition for Judicial Review is DENIED.

ITIS SO ORDERED -\
DATED this _ (D daf of ) gy
{

— ) O

Respectfully Submitted By:

”gigg”g“i’g{ 7
VIVENNE RAKOWSKY

Deputy Attorney General
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L LT LD KL GO
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i.ead Attorneys
- Deafendant MNevada Department of Taxation David J. Pope
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.. ﬁefandant Nevada Tax Commission David J. Pope
: A A Retained
7026568084(W)
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Plaintiff Deja Vu Showgirls of L.as Vegas Wiitiam H. Brown
A A Retained
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Plaintiff K-Kel, Inc. Wiiliarn H. Brown
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702-816-2200(W)

Plaintiff Littis Dartings of Las Vegas LLC Wikliam M. Brown
A A Retained
T02-816-220000)

Plaintiff Olympus Garden inc Witiiam H. Brown
A A Retained
702-816-22000W)

Plaintiff Power Company Ine William H. Brown
A A Relained
702-818-220000)

Plaintiff Shac LLG William H. Brown
A A Retained
TH2-8318-2200000



*

EVENTS & ORDERS OF THE COURT

1472472015

Minute Qrder (3:00 AM) {Judicial Officer Wiese, Jerry A

Minutes
11/24/2015 9:00 AM

- The above-referenced matter came before Judge Jerry Wiese with regard to a Petition
for Judicial Review filed by Petitioners, K-KEL, INC., d//a Spearmint Rhino Gentlemen
s Club, CLYMPUS GARDEN, INC., dibfa Olympic Gasgen, SHAT, LLC d/b/a Sapphire,
B, WESTWOOGD, INC., ¢fofa Treasurés, D J VU SHOWGIRLS OF LAS VEGAS, LLC,
d/bfa D j vu and LITTLE DARLINGS OF LAS VEGAS, LLC, d/b/a Little Darlings. Brisfs
were filed in this matter, and the Court also heard oral argument. After supplemental
brisfing regarding the Reed case, and after oral argument; the Coud took the mattsr
under advisement. Based upon the pleadings and papers on file, after hearing oral
argument, and good cause appearing, the Court now renders the following decision:
This Count will not reidsrate the procedural history or the factual background of this
case, as the parties essentially agree to the underlying facts. Petitionsrs argue that the
Commission should have permitted Pefitioners to conduct the requested depositions in
arder {0 shed further tight on the drafting and amending of the NLET and to identify the
purpose for each and svery one of the exceptions fo the definition of live entertainment
set forth in NRS 388A. Petitioners also argue that NLET is untoiistifutions! becauss it is
a direct tax on First Amendment activities and is statitorily gerrymandered fo apply only
to a narrowly defined group of speakers, and in doing so discriminates bassed on the
conttent of the entertainmient. Lastly, Petitioners argue that inlight of the recent ruling in
Reed v. Town of Gilbert, Arizona, _U.S. _, 135 8. Ct. 2218 (2015), the NLET does not
pass the constitufional muster of strict scrutiny that now applies, whereas in this cass,
there is a differentiation of the application of 2 lew based upon Hie content of
expression. The Department of Taxation ( Department } arguesthal the Gommisgion s
decision on remand to deny depositions should be upheld because, while NRS
233B.131(2) provides for additional evidence under vary specific conditions, it does not
provide for additional evidence after recaiving an adverse decision. This Court
remanded the case o the Commission for review of avidence, not to allow additional
evidence o be gathered. The Department zlse argues that NLET is a Constitutional
revenue raising tax and not a tax cn a First Amendment right, and # has nof been
applied to the Petitioners In an unconstitutional manner. Furthermore, the Department
notes that the Nevada Supreme Court found that the NLET is constitutional on its face
in B { Vu Showgirls v.. Depariment of Taxation, 334 P 3d 392 (2014). In that case, the
Nevada Suprerme Court established that the standard of review for the NLET is a
rational basis anailysls, because it does not regulate ve entertainment, it does not
discriminate on the basis of the taxpayers’ speech, and it doss nit targst a small group
of speakers or threaten to suppress viewpsinis. D jvy, 334 P34 at 401. Finally, the
Department argues that the standard of review for a tax mater has been in place more
than 125 years and has not changed on the basis of a sign ordinance case (Reed). The
Depariment argues that the Court in D j Vu ruled that heighlened scrutiny does not
apply to tax classification uniess the classification is hostile and oppressive
discrirination against particutar person and classes. NRS 232B.135 indicates that the
Court shail not subdtitule its judgment for that of the agency as to the weight of
evidence on a quastion of fact. (NRS 233B.135(3]). Pursuant to NRS 338.135(3), the-
Court can remand, affim, or set aside the Commisgion s decision if the substantial
rights of the patitioner have heen prejudiced because the agency s decision is in
violation of statufory provisions, in excess of the statutory authiority of the agency, made
upon unlawful procedure, affected by other error of law, clearly érrongous, or an
arbitrary or capricicus abuse of discretion. The Commission did not find Petitioner g
argument with respect o rsopening discovery o aliow depositions meritorious because
ali the information that Petitioners sought recently was available prior to 2007, and the
information sought was consistently determined to be irrelevant. These are findings of
fact by the Commission that may not be disturbed by this Court. The Court does nat
find that the Commission s datermination viclated the constitution or a statute, was in
excess of is statutery authorily, was made upen uniawful procedure, was affected by
ather error of law, was clearly erronsous, of was arbitrary, capticious, or an abuse of
discrstion. Consequently, the Commission s defermination with regard to the request io
take depositions, is hereby AFFIRMED. The construction of a stefule is 2 question of
law, and therefore, independent revisw is appropriate. However, this court will not
regdily disturb an adminisirative inferpretation of statutory language. City of Reno v.
Reng Poiice Protective Ass 1., 118 Nev., 889, 800 (2002}, The Commission s
determination that the NLET is constitutional as applied to the Petitioners is supported
by the fact that the Nevada Supreme Court has determined that the NLET does not
regulate live enteriainment and is simply a {ax on a business transaction, and not on
the expressive activity taking place within the facility. Pefitionsrs have failed to mest
their burden to show that the NLET has aftacked the content of their message. In
addition, this Court finds that the Commission did not exceed their authority by
congluding that NLET, as applied (o Petiioners, is nof an impermissible differential tax,
and does not placs a burden on a namrowly defined group of speakers. This court
agrees that Read does not apply to tax glassification unless the classification is hostile
and oppressive discrimination against particular person and classas, which there s no

P



svidence of here. Therefore, the Commission s decision that NLET is not a content-
based tax on first amendment activity, but 2 legitimats tax schems, evenly applied, and
used to raise siate revenue shall not be disturbed. Based upon the foregoing, this Court
concludes that there was substantial evidence supporting the Commission s decisions
that the Commission s decisions did nof viclate NRS 233B.135, and cansequently, the
Commission s decisions are hereby AFFIRMED. The Petition for Judicial Review is
DENIED. Respondent s counsel is Yo prepare an Order consistent with this Minuts
Order within 10 days, have it approved as fo form and content by Pefitioner s counsel,
and submit to this Court for signature.

Return to Begister of Actions
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DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., d/b/a Spearmint Rhino

Gentlemen's Club; OLYMPUS GARDEN,

INC., d/bfa Olympic Garden; SHAC, LL.C,, Case No.; A-11-648894-J

dfb/a Sapphire; D, WESTWOOD, INC., Dept. No.. XXX
dib/a Treasures; DEJA VU SHOWGIRLS

OF LAS VEGAS, LLC, d/bfa Déja vy, and

LITTLE DARLINGS OF LAS VEGAS, LLC,

dfbfa Little Darlings, Consolidated with:

Case No.: A-14-697585-J
Petitioners,

V.

STATE OF NEVADA, ex rel.
DEPARTMENT OF TAXATION and TAX
COMMISSION,

NOTICE OF ENTRY OF ORDER DENYING
JUDICIAL REVIEW OF ADMINISTRATIVE
DECISION
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Respondents.

PLEASE TAKE NOTICE that the ORDER DENYING JUDICIAL REVIEW OF
ADMINISTRATIVE DECISION was entered on January 13, 2016, and electronically filed on
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January 15th, 2018, a copy of which is attached hereto.
DATED this 4ih day of February, 2016.

Respectfully submitted:

ADAM PAUL LAXALT
Attorney General

By: /S/ VIVIENNE RAKOWSKY
DAVID J. POPE
Senior Deputy Attorney General
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Deputy Attorney General
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William H. Brown
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3800 Capital City Blvd., Ste. 2
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brad@bradshaferlaw.com
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DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club; OLYMPUS GARDEN,
INC., d/b/a Olympic Garden; SHAC, LL.C,
dfo/a Sapphire; D, WESTWOOD, INC .,
dfvfa Treasures; DEJA VU SHOWGIRLS
OF LASB VEGAS, LLC, disfa Déja vu; and
LITTLE DARLINGS OF LAS VEGAS, LLC,
d/bfa Little Darlings,

Case No.. A-11-648894-J
Dept. No.: XXX

Consolidated with:

Petitioners, Case No.: A-14-697515-J

V.

STATE OF NEVADA, exrel.
DEPARTMENT OF TAXATION and TAX
COMMISSION,

Respondents.
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ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION
The above-referenced maiter came before the Honcrable Judge Jerry Wiese with
regard o the Consolidated Petitions for Judicial Review of the decisions by the Nevada Tax
Commission (hereinafier “Commission™ filed by Petitioners, K-KEL, INC., d/b/a Spearmint

Rhino Gentlemen s Club, CLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC
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dib/a Sapphire, D. WESTWOODR, INC., d/b/a Treasures, DEJA VU SHQWG?RLS(’}F‘L@S
VEGAS, LLC, dibfa Deja vu and LITTLE DARLINGS OF LAS VEGAS, LLC, d!biké'?::_i;jtﬁe
Darlings (*Petitioners”). Both sides filed briefs, and the Court heard oral argument. :-T'he
Patitioners were represented by William Brown Esq., Mark Ferrario, £s8q. and Bradiey. Sﬁﬁ_af@n
Esqg. (admitted Pro Hac Vice). The Nevada Tax Commission was represented by Viéiéﬁne

Rakowsky, Deputy Attorney General and David Pope, Senicr Deputy Attorney Genefai.}:f

After supplemental briefing regarding the Supreme Court decision in Reed v Tgwn of

Gilbert, Arizona, 135 U.S. 2218 {2015), and after oral argument, the Court took %hé: ?ﬁa‘%ﬁer
under advisement and issued a Minute Order on November 24, 2015 which is attached hereto
as Exhibit “A”.

The procedural history of this matter dates back to a decision by the Nevada Tax
Commission dated OQotober 12, 2007 upholding the Live Entertainment Tax
(PJR-11-648884-J), a remand in January 2012 to allow the Commission to review aég‘ii{ionat
evidence and determine whether it would amend, affirm or reverse its 2007 decision. and f&-
open discovery to allow depositions (PJR 14-897515-d), and supplemental brié{iﬁ'.g to
determine whether the standard of review for the Live Entertainment Tax changed based on

the U.8. Supreme Court decision in Reed v. Town of Gilbert, Arizona, 135 8. Ct. 2218 (2015},

Based upon the pleadings and papers on file, after hearing oral argument, and gdod
cause appearing, the Court renders the following findings of fact:
1. The parties essentially agreed to the procedural history and underlying factual
background of this case.

2. The three issues before this Court were:
a. Petition for Judicial Review of the Nevada Tax Commission October 12, 2007
decision denying Petitioners requests for refunds of Live Enterfainment Tax
(“NLET™ paid, and finding that the NLET does not violate the U.S.
Constitution or Nevada Constitution, is not targeted at gentlemen’s clubs,

and is not a tax based on the content of the taxpayer’'s message.
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h. Petition for Judicial Review of the Nevada Tax Commission’s decisioﬁtﬁ?t&d
September 8, 2012 finding that discovery would not be reopened {0 iaii{aw
depositions, and decision on February 12, 2014 upholding the ﬁfi’e}ariﬁ-g
Officers Hearing on Remand finding that the more than 1,500 paggé-_gf
supplemental materials were insufficient to cause the Commission's Oatober
12, 2007 decision to be reversed or amended.

¢. Petitioner's supplemental briefing claiming that the U.S. Supreme C{Sur’t

decision in Reed v. Gilbert Arizona changed the standard of review for

determining the constitutionaiiiy of the Live Entertainment Tax {o- étf%ct
scrutiny.
3. The Petitioners made the following arguments:

a. That the NLET is unconstitutional because it is a direct tax on First
Amendment activities and is statutorily gerrymandered to apply only o a
narrowly defined group of speakers, and in doing so discriminates based on
the content of the entertainment;

h. The Commission should have permitted Petitioners to conduct the requested
depositions in order to shed further light on the drafting and amending of the
NLET and to identify the purpose for each and every one of the exceptions to
the definition of live entertainment set forth in NRS 368A: and

¢. Based on the recent ruling in Reed v. Town of Gilbert, Arizona, _U.S. _, 135

S. Ct. 2218 (2015), strict scrutiny applies, and the NLET does not pass the
constitutional muster because there is a differentiation of the application of a
law based upon the content of the expression.
4. The Department made the fcllowing arguments:
a. That the NLET is Constitutional revenue raising tax and not a tax on a First
Amendment right, and the tax has not been applied to the Petitioners in an

unconstitutional manner. The Nevada Supreme Court found that the NLET is
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censtitutional on its face in Deja Vu Showagirls v. Department of Taxat;’én_, 334
P 3d 392 (2014). In that case, the Nevada Supreme Court established that
the standard of review for the NLET is a rational bas?s analysis, beézéi}se_ it
does not regulate tive entertainment, it does not discriminate on the bé’sis of
the taxpayers' speech, and it does not target a small group of speakers or

threaten to suppress viewpoints. Deja vu, 334 P.3d at 401;

. That the Commission’s decision on remand to deny depositions should be

upheld because, while NRS 233B.131(2) provides for additional evidence
under very specific conditions, it does not provide for additional eviderﬁée
after receiving an adverse decision. Moreover, the information that the
Petitioners were seeking was available in 2007. On January 24, 2012, the
Court remanded the case to the Commission for review of evidence, m{ to

allow additional evidence to be gathered; and

. The standard used by the court to review a tax matter has been in place

more than 125 years and has not changed on the basis of a sign ordinance
case (Reed). The Court in Deja Vu had previously ruled that heightened
scrutiny dees not apply to tax classification unless the classification is hostile

and oppressive discrimination against particular person and classes.

The Court made the following conclusions of faw:

9. NRS 233B.135 indicates that the Court shall not substitute its judgment for that of
the agency as to the weight of evidence on a question of fact. NRS 233B.135(3).

. Pursuant to NRS 233B.135(3), the Court can remand, affirm, or set aside the
Commission’s decision if the substantial rights of the petitioner have been
prejudiced because the agency’s decision is in violation of statutory provisions, in
excess of the statutory authority of the agency, made upon unlawful procedure,
affected by other error of law, ciearly erronecus, or an arbitrary or capricious abuse

of discretion.
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7. The Commission did not find Petitioner's argument with respect to reéﬁéﬁing

discovery to allow depositions meritorious because all the Enfomatiﬁtjf that
Petitioners sought recently was available prior to 2007, and the informat%or‘iéé&ght
was consistently determined fo be irrelevant. The Commission’s decision.fgi@;ﬁf’ .'net
violate the constitution or a statute, was not in excess of is statutory 30‘{3’10{&3},_: Wés
not made upon unlawful procedure, was not affected by other error of law, was not
clearly erronecus, and was not arbitrary, capricious, or an abuse of dis%;rétie_n,
These findings of fact by the Commission may not be disturbed by this Cb'u;r.'{;f?he
Commissions determination with regard to the request to take depositions is hereby

AFFIRMED.

. The construction of a statute is a question of law, and therefore, independent f‘ref;riew

is appropriate. However, the court will not readily disturb an administrative

interpretation of statutory language. City of Reno v, Rene Police Protective Ass n.,

118 Nev. 889, 800 (2002). The Commission’s determination that the NLET is
constitutional as applied to the Petitioners is supported by the fact that the Nevada
Supreme Court has determined that the NLET does not regulate live enfertainment
and is simply a tax on a business transaction, and not a tax on the expressive

activity taking place within the facility.

. Petitioners have failed to meet their burden fo show that the NLET has atfacked the

content of their message.

10. The Commission did not exceed their authority by concluding that NLET, as applied

to Petitioners, is not an impermissible differential tax, and does not place a burden

on a narrowly defined group of speakers.

11.Reed v Town of Gilbert, Arizena, 135 U.8. 2218 {2015), does not apply to tax

classification unless the classification is hostlile and oppressive discrimination
against particular person and classes. This Court does not find any evidence here

that NLET triggers the application of Reed.

Page 5 of &




W W s O b W N s

. N ous:. S Or. S, 4
P Ny

Lais Végas, NV 59101

=Y
o

Attorney _é&ener’ai‘s Offwee
555 B Washington, Sudte 3900

RN NN N NN A s
L5 e R - S S T O *F R L 2 S o T e TS - S Ry

12.The Commission's decision that NLET is not a content-based tax on first
amendment activity, but a legitimate tax scheme, evenly applied, and used o raise
state revenue shall not be disturbed.
ORDER
Based upon the foregoing, this Court Orders that there was substantis evidence
supporting the Commission’s decisions and that the Commission’s decisions did not,yigﬁiate
NRS 233B.135, and consequently, the Commission’s decisions are hereby AFF?RMEE{.;%he
Petition for Judicial Review is DENIED. B

T 1S SO ORDERED q
DATED this _[> damj% , 2016.
( .

Respectfully Submitted By
;%'W’f{ ;?f&é@ﬁ

VIVENNE RAKOWSKY
Deputy Attorney General
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Events & ORDERS OF THE COURT

L 4242015

Minute Order (5:00 AMY (Judicial Oificer Wiese, Jerfy AL}

Minutes
1172412015 600 AM

- The shove-rsferanced mafter came before Jutge Jerry Wiese with ragard to a Petitien
for Judicial Review filed by Petitioners, K-KEL, ING., d/5fa Spearmint Rhino Gentleman
s Club, OLYMPUS GARDEN, INC., ditifa Olympic Gérden, SHAC, LLC dib/a Sapphire,
D WESTWOOD, INC., divfa Treasures, D J VU SHOWGIRLS OF LAS VEGAS, LLC,
dibla D} vu and LITTLE DARLINGS OF LAS VEGAS, LLE, d/b/a Little Darlings. Briefs
waie fied in this matier, ared the Court aiso heard oratl argument. After supplemeanta!
briefing regarding the Reed case, and afier oral argument, the Court togk the matter
under advisement. Based upen the pleadings and papers on file, after hearing oral
argument, andgood cause appearing, the Court now renders the following decigion:
Thie Court will not reifaréte the procedural history or the factual background of this
casw, as the parfies essentally agree 1o the undsrlying fadts. Pelitiohers argue that the
Commission should have pernitted Petitioners 1o conduct the regquested depositions in
Gdar o shed further ight on the drafling and amending of the NLET and to identify the
pumnose for each and svery one of the exceptions to the definition of live entedainment
st forth in NRE 368A. Petitioners aiso argue that NLET i unconstiutional becausa Uis
a dirsct 1ax on First Amandmant sctivities and is stetutorlly gerrymandered to apply only
{0 2 narrowly defined group of speakers, and In doing so discriminates based on the
content of the ertertainment. Lastly, Patitioners argue that in light of the receni ruling in
Reed v. Town of Gifbert, Arizona, _U.5. _, 1358 CL 2218 (2015}, the NLET does not
pass the constiiutional muster of strict scruting that now appliey, whereas in this case,
there is 2 differentiation of the application of 2 1w based upon the content of
expression. The Depariment of Taxation { Uepartment ) argues that the Cormission s
decigion on ramand to deny depositions should be uphsid beceuss, while NRS
2338.131(2) provides for additional evidence under very specific Corditions, & doas not
nravide for additiona! evidence after receiving an adverse declsion. This Court
ramanded the case to the Commission for revigw of evidence, not to aliow additional
svidence io be gathéred. The Department also argues hat NLET is a Constitutional
revenue raising tax and not 2 tax on & First Amendrient right, and 1 has not been
anplied 1o the Petitioners in an unconstitutional mannar. Furthemmore, the Department
notes that the Nevada Supreme Court found that the NLET is constitutional on its face
in D i Vu Showgalls v. Depariment of Taxation, 334 P.3d 382 (2014), In that case, the
Nevada Supreme Court gstablished that the standard of review forthe NLET is a
rational basis analysie, because & does dot regifate fve entertalnment, it does nat
discriminate on the Basis of the taxpavers’ spesch, and it does not targst a small group
of spesakers or thtesten to suppress viewpoints. D {vu, 334 P.3d at 401, Finally, the
Department argues thaf the standard of review for 2 1ax matter has been in place more
than 125 years gid higs not charnged on the basis of a sign ertdinance case (Reed). The
Department argues that the Court in 1§ Vu ruled that heightened scrufiny does not
apply to tax classification uniess the classification is hostile and oppressive
discrimination against paricuiar person and classes. NRS 2338.135 indicates that the
Court shall not substitute s Judgment for that of the agency 25 1o the weight of
evidence on a queastion of fach. (NRE 2338 13813]). Pursuant 1 NRS 338.135(3), the
Court can remand, affiim, or 3¢t asids the Commission s decision i the substantisd
tigits of the petitioner have bsen prejudiced because the agency s decisionis In
wiglation of statutory provisions, in sxcess of the statutory authority of the agency, made
upon unfawful précedure, affected by other error of law, cleatly érroneous, o an
arbitrary or capricious sbuse of discretivn. The Commission did not find Pelitioner s
argurert with respect 1o recpening discavery o slinw depositions merflorious because
all the information that Fetitiongrs sought meently was avaligble prior {6 2007, and the
informatison sought was consistently determined to be irelevant. Thess are findings of
fact by the Commission that may hol be disturbed by this Court. The Court dogs not
find that the Conwnission s gdetermination violated the constiution or & sigtule, was in
axcass of its statutory authority, was made upon urlawful procetiurs, was sffected by
other error of law, was clearly erroneous, of was arbifrary, capricious, of an shusge of
discretion. Consequently, the Commission s determination with regard to the requesito
take depositions, is hereby AFFIRMED. The construciion of & stalule Is 2 question of
law, and therefore, independent review is appropriate. However, this court will nat
readily disturb an sdminisirative interpratation of statuiony languags. City of Reno v,
Reno Polioe Protactive &ss n,, 118 Nav, 883, 900 2002}, The Commission &
determination that the NLET is constitutional as applied to the Pelitioners is supportad
by tha fact that the Nevada Suprema Court hias determined that the NLET does not
regulate live entertainment and iz simply a tax on a business fransaction, and noton
the expressive activity faking piace within the facility. Patitioners have fallad to mset
thair burden io show that the NLET has aitacked the content of their message. in
agidition, this Court finds that the Coramission did not excesd their authority by
concluding that NLET, as applied to Petitioners, s not an impermissible differential tax,
and doss not place a burden on 2 narowly defined group of speakers, This court
agress that Reed does nof zpply © tax dassification unless the classification is hostile
and appressive discrimination against particuler person and classes, which there is no

2



evidance of here. Therefore, the Commsission § decision that NLET is not a content-
pased tax on firet amendmant activity, but a legitimate tax schems, evenly applied, and
usad io ralse siate revenus shall not be disturbed. Based upon the foregoing, this Court
conchisdes that there was substantial evidance supporting the Commission § dedisions
that the Commission s decisions did not violate NRS 233B.135, and censequently, the
Commission s decisions are hereby AFFIRMED. The Petition for Judicial Review is
DENIED. Respondent s counsel is o prepare an Order consistent with this Minuts
Crder within 10 days, have  spprovad as to form and content by Petitioner s counsel,
and sumit to this Court for signature,
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A-11-648894-]

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES December 09, 2011
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

VS.
Nevada Department of Taxation, Defendant(s)

December 09, 2011 9:00 AM Motion for Leave
HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14B

COURT CLERK: Alice Jacobson

RECORDER:

REPORTER:

PARTIES

PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Ferrario, Mark E., ESQ Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQQ Attorney

JOURNAL ENTRIES

- Mr. Rakwosky noted there was a similar matter being heard in front of Judge Gonzalez. Arguments
by Mr. Pope, Ms. Rakwoskty, and Mr. Doerr. COURT ADVISED counsel the Administrative Agency
should take the matter up first as the Court could only review the record provided. COURT
ORDERED case REMANDED to the Administrative Agency to review evidence requested by the
Petitioner.

PRINT DATE: 03/01/2016 Page 1 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES December 16, 2011
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

VS.
Nevada Department of Taxation, Defendant(s)

December 16, 2011 9:00 AM Motion to Dismiss

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14B
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT:

JOURNAL ENTRIES

- There being no parties present. Court noted the motion was withdrawn as the parties indicated they
were working to resolve the matter. Therefore, COURT ORDERED, matter OFF CALENDAR.

PRINT DATE: 03/01/2016 Page 2 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES June 08, 2012
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

VS.

Nevada Department of Taxation, Defendant(s)

June 08, 2012 9:00 AM Motion For Stay

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14B
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David J. Attorney
JOURNAL ENTRIES

- Colloquy regarding remand and continuing jurisdiction. Mr. Brown requested to stay the
Administrative Hearing pending a ruling on appeal. Colloquy regarding similar cases, facial
challenge and as it applies challenge. Opposition and statement regarding Judicial Review by Mr.
Pope. COURT ORDERED, motion DENIED. Mr. Pope to prepare the order.

PRINT DATE: 03/01/2016 Page 3 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES October 15, 2013
Review
A-11-648894-] K-Kel, Inc., Plaintift(s)

VS.
Nevada Department of Taxation, Detendant(s)

QOctober 15, 2013 9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT:

JOURNAL ENTRIES
- There being no parties present. Court noted that it received correspondence from Lambrose/Brown
Firm indicating the status of a remand. COURT ORDERED, matter CONTINUED for turther Status
Check.

CONTINUED...4/15/14 9:00 AM

PRINT DATE: 03/01/2016 Page 4 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES March 25, 2014
Review
A-11-648894-] K-Kel, Inc., Plaintift(s)

VS.
Nevada Department of Taxation, Detendant(s)

March 25, 2014 9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Colloquy regarding constitutional challenge on tax. Statement by Mr. Brown regarding Petition for
Judicial Review. Court suggested to wait until the Supreme Court ruled on that issue. Counsel
stipulated to stay the case. COURT APPROVED of the stay pending the Supreme Court outcome.
COURT ORDERED, matter CONTINUED for further status check.

CONTINUED....9/23/14 9:00 AM

PRINT DATE: 03/01/2016 Page 5 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES September 23, 2014
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

VS.
Nevada Department of Taxation, Defendant(s)

September 23, 2014  9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David J. Attorney
JOURNAL ENTRIES

- Counsel indicated the Supreme Court Affirmed the District Courts decision, therefore, would be
creating a proposal. COURT ORDERED, matter CONTINUED.

CONTINUED....10/21/14 9:00 AM
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES October 21, 2014
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

VS.
Nevada Department of Taxation, Defendant(s)

QOctober 21, 2014 9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Ferrario, Mark E., ESQ Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQQ Attorney
JOURNAL ENTRIES

- Counsel stipulated to a briefing schedule for the Petition for Judicial Review. COURT ORDERED,
matter SET oral argument.

4/23/15 9:00 am HEARING: Judicial Review

CLERK'S NOTE: Brieifing schedule set as follows: Opening briefs due 1/20/15; Response 3/6/15;
Reply 4/10/15; Decision/oral argument 4/23/15.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES September 22, 2015
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

VS.
Nevada Department of Taxation, Defendant(s)

September 22, 2015  9:00 AM Motion for Leave

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme Court Precedent
There being no objection. COURT ORDERED), motion GRANTED. Briefing schedule set as followed:
10/6/15 Response

10/13/15 Reply
10/27/15 9:00 am Hearing: Petition for Judicial Review

PRINT DATE: 03/01/2016 Page 8 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES October 27, 2015
Review
A-11-648894-] K-Kel, Inc., Plaintift(s)

VS.
Nevada Department of Taxation, Detendant(s)

October 27, 2015 9:00 AM Hearing

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Ferrario, Mark E., ESQ Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Following arguments by counsel regarding tacial challenge of live entertainment tax and first
amendment right. COURT ORDERED, matter UNDER ADVISEMENT and will issue a written order
from Chambers.
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES November 24, 2015
Review
A-11-648894-] K-Kel, Inc., Plaintift(s)

VS.

Nevada Department of Taxation, Detendant(s)

November 24, 2015 9:00 AM Minute Order

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT:

JOURNAL ENTRIES

- The above-referenced matter came before Judge Jerry Wiese with regard to a Petition for Judicial
Review tiled by Petitioners, K-KEL, INC., d/b/a Spearmint Rhino Gentlemen s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC d/b/a Sapphire, D. WESTWOOD, INC.,
d/b/a Treasures, D] VU SHOWGIRLS OF LAS VEGAS, LLC, d/b/aDj vuand LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a Little Darlings. Briets were filed in this matter, and the
Court also heard oral argument. After supplemental briefing regarding the Reed case, and after oral
argument, the Court took the matter under advisement. Based upon the pleadings and papers on
tile, atter hearing oral argument, and good cause appearing, the Court now renders the following
decision:

This Court will not reiterate the procedural history or the tactual background of this case, as the
parties essentially agree to the underlying tacts.

Petitioners argue that the Commission should have permitted Petitioners to conduct the requested
depositions in order to shed turther light on the drafting and amending of the NLET and to identify
the purpose for each and every one of the exceptions to the detinition ot live entertainment set forth
in NRS 368A. Petitioners also argue that NLET is unconstitutional because it is a direct tax on First
Amendment activities and is statutorily gerrymandered to apply only to a narrowly defined group
of speakers, and in doing so discriminates based on the content of the entertainment. Lastly,

PRINT DATE: 03/01/2016 Page 10 of 12 Minutes Date:  December 09, 2011
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Petitioners argue that in light of the recent ruling in Reed v. Town of Gilbert, Arizona, U.S. ,13585.
Ct. 2218 (2015), the NLET does not pass the constitutional muster of strict scrutiny that now applies,
whereas in this case, there is a differentiation of the application of a law based upon the content of
expression.

The Department of Taxation ( Department ) argues that the Commission s decision on remand to
deny depositions should be upheld because, while NRS 233B.131(2) provides for additional evidence
under very specific conditions, it does not provide for additional evidence after receiving an adverse
decision. This Court remanded the case to the Commission for review of evidence, not to allow
additional evidence to be gathered. The Department also argues that NLET is a Constitutional
revenue raising tax and not a tax on a First Amendment right, and it has not been applied to the
Petitioners in an unconstitutional manner. Furthermore, the Department notes that the Nevada
Supreme Court found that the NLET is constitutional on its face in D j Vu Showgirls v. Department
of Taxation, 334 P.3d 392 (2014). In that case, the Nevada Supreme Court established that the
standard of review for the NLET is a rational basis analysis, because it does not regulate live
entertainment, it does not discriminate on the basis of the taxpayers' speech, and it does not target a
small group of speakers or threaten to suppress viewpoints. D j vu, 334 P.3d at 401. Finally, the
Department argues that the standard of review for a tax matter has been in place more than 125 years
and has not changed on the basis of a sign ordinance case (Reed). The Department argues that the
Court in Dj Vu ruled that heightened scrutiny does not apply to tax classification unless the
classification is hostile and oppressive discrimination against particular person and classes.

NRS 233B.135 indicates that the Court shall not substitute its judgment for that of the agency as to
the weight of evidence on a question of fact. (NRS 233B.135[3]). Pursuant to NRS 33B.135(3), the
Court can remand, affirm, or set aside the Commission s decision if the substantial rights of the
petitioner have been prejudiced because the agency s decision is in violation of statutory provisions,
in excess of the statutory authority of the agency, made upon unlawful procedure, atfected by other
error of law, clearly erroneous, or an arbitrary or capricious abuse of discretion. The Commission
did not find Petitioner s argument with respect to reopening discovery to allow depositions
meritorious because all the information that Petitioners sought recently was available prior to 2007,
and the information sought was consistently determined to be irrelevant. These are findings of fact
by the Commission that may not be disturbed by this Court. The Court does not find that the
Commission s determination violated the constitution or a statute, was in excess of its statutory
authority, was made upon unlawful procedure, was affected by other error of law, was clearly
erroneous, or was arbitrary, capricious, or an abuse of discretion. Consequently, the Commission s
determination with regard to the request to take depositions, is hereby AFFIRMED.

The construction of a statute is a question of law, and therefore, independent review is appropriate.
However, this court will not readily disturb an administrative interpretation of statutory language.
City of Reno v. Reno Police Protective Ass n., 118 Nev. 889, 900 (2002). The Commission s
determination that the NLET is constitutional as applied to the Petitioners is supported by the fact
that the Nevada Supreme Court has determined that the NLET does not regulate live entertainment
and is simply a tax on a business transaction, and not on the expressive activity taking place within
the facility. Petitioners have failed to meet their burden to show that the NLET has attacked the
content of their message. In addition, this Court finds that the Commission did not exceed their
authority by concluding that NLET, as applied to Petitioners, is not an impermissible differential tax,
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and does not place a burden on a narrowly defined group of speakers. This court agrees that Reed
does not apply to tax classitication unless the classitication is hostile and oppressive discrimination
against particular person and classes, which there is no evidence of here. Therefore, the Commission
s decision that NLET is not a content-based tax on first amendment activity, but a legitimate tax
scheme, evenly applied, and used to raise state revenue shall not be disturbed.

Based upon the foregoing, this Court concludes that there was substantial evidence supporting the
Commission s decisions that the Commission s decisions did not violate NRS 233B.135, and
consequently, the Commission s decisions are hereby AFFIRMED. The Petition for Judicial Review is
DENIED.

Respondent s counsel is to prepare an Order consistent with this Minute Order within 10 days, have
it approved as to form and content by Petitioner s counsel, and submit to this Court for signature.
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Certification of Copy

State of Nevada } SS
County of Clark '

L, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of
Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated

original document(s):

NOTICE OF AFPPEAL, CASE APPEAI. STATEMENT; NOTICE OF
DEPOSITING SECURITY FOR COSTS ON APPEAL; REQUEST FOR TRANSCRIPT OF
PROCEEDINGS ON APPEAIL; DISTRICT COURT DOCKET ENTRIES; CIVIL. COVER SHEET;
ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION; NOTICE OF ENTRY
OF ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION; DISTRICT COURT

MINUTES
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VEGAS, LL.C dba DEJA VU, LITTLE
DARLINGS OF LAS VEGAS, LLC dba
LITTLE DARLINGS,
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V8.

NEVADA DEPARTMENT OF TAXATION;,
NEVADA TAX COMMISSION,

Defendant(s),

now on file and of record in this office.

Case No: A648894
Consolidated with A697515
Dept No: XXXI



A648894

IN WITNESS TIHHEREOFE; T.have hereunto
Set my hand.and Affixedthe seal of the
Court-at- my office; Las Vegas, Nevada

This 1 day of March 2016:

Steven-P. Grierson, Clerk of the Court

Heather Ungermann; Deputy Clerk
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