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going to tell you what my inclination is.

Well, actually, is everybody checked in?

MR. FERRARIO: Yes.

THE COURT: You want to make appearances for
the record?

MR. DOERR: Sure.

MS. RAKOWSKY: Vivienne Rakowsky for the
Department of Taxation from the Attorney's General
Office.

MR. POPE: David Pope also with the Attorney
General's Office on behalf of the respondents.

MR. DOERR: Blake Doerr from the Attorney
General's Office on behalf of the Department of
Taxation.

MR. FERRARIO: Mark Ferrario appearing on
behalf of Shac.

MR, BROWN: William Brown, local counsel for
the other plaintiffs.

MR, SHAFER: Your Honor, my name is Brad
Shafer. I'm an attorney from Michigan, licensed in
Michigan and Arizona. I filed a pro hac vice motion at
some point in this matter,

THE COURT: Okay. Let me tell you what my
inclination is, and if you want to argue and make a

recerd, you can. I locked at the briefs. Based on
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NRS 233B.133, subsection 2, if I want to — to send
this back down to the administrative agency, I have to
find that there's good cause. As discussed in Garcia
versus Scolari's Food and Drug case, I have to find
additional evidence must be material.

I think it's close, but based upon the — the
issues as they are, and —— and the — the status of --
there's one case going on. There's a second case that
was going on that ended up getting dismissed because of
the -~ whatever that new case was, Edison case, I don't
know that there was necessarily —— necessarily an
obligation to do discovery under the -— in the
administrative portion of the case. There is — I — I
found some law that says that there's no state or
federal constitutioﬂal right in an administrative
proceeding to prehearing discovery. Nevada Rules of
Civil Procedure do not apply to administrative
proceedings, and the Nevada Administrative Procedure
Act makes no provision for discovery. T think that
there's probably a valid basis for the plaintiffs to
have not discovered the things that they are now saying
that they want to bring before the agency.

My inclination is that there is good cause
and that the evidence is material, and I would prefer

that the tax commission review everything before I
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review it.

MS. RAKOWSKY: Your Honor, can I make two
brief points?

THE COURT: You can make whatever record you
want to make. I just want to let you know what my
thoughts are, and you can try to convince me otherwise
if you'd like to.

MS., RAKOWSKY: Well, the cases that —— that
you referred to, which was Duchess, they did say that.
But they also went on to say, and I quote, "Thus the
extent to which a party engaged in an administrative
hearing for the board of discovery is determined by the
statutes governing the board and its adopted
regulations." That was the next sentence. That was
not included in their brief.

So if you go to the rules and regulations,
the statutes and regulations for the Nevada Department
of Taxation and the Nevada Tax Commission, you'll find
under NAC 135 -- 360.135, there's rules on how you get
a subpoena, that any party desiring to subpoena a
witness must submit an application to the hearing
officer stating the reason why the subpoena is
requested.

The hearing officer may require that a

subpoena requested by a party for the production of
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books, waybills, papers, accounts or other documents be
issued after the submission of an application in
writing, which specifies as clearly as may be, the
books, waybills, papers, accounts or other documents
desired.

And -~ and then the hearing officer shall
grant and issue the —-- grant the application and issue
the subpoena.

They did not ask. They never asked for any
discovery. In fact, during the administrative hearing
in front of the tax commission, they said, we didn't
ask for any discovery. And they were still given
another month to present any kind of discovery that
they wanted. And they —— and they submitted 500 to
1,000 pages of information that they wanted considered
by the commission, When the camission told them this,
they said, Do you want everything? And the commission
said we want everything you want considered. If you
don't have it in, there will be nc —— there will be no
additional evidence; you're done. They agreed.

They submitted the stuff. The hearing was
postponed and took place a month later. There's
94 pages of hearing transcript, where 47 pages are
devoted to questions to —— to these —— to them
regarding the evidence that they submitted. They
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looked at all the evidence. They looked at everything,
and they came to a decision. There was substantial
evidence.

And according to the latest case, which is -
which is the Cabinet case, Maskall Cabinet (phonetic)
case, they say that the -- when you do a judicial
review, the issue is was there substantial evidence?
And the Department of Taxation says there was
substantial evidence. There's no need to add to the
record.

And the second point is that Judge Gonzalez
when we had the hearing in front of her on August the
23rd stated —— they asked for a remand. And she said
no, she is not going to give them a remand. Pursuant
to Rule 19, for them to get a remand, there has to be
an agreement between you and Judge Gonzalez that she's
willing to forego that order.

THE COURT: It's a different case than
Judge Gonzalez's case, isn't it?

MS., RAKOWSKY: But she said she's not
remanding this case to the Nevada Tax Commission.

THE COURT: Is this the same case that's in
front of Judge Gonzalez?

MS. RAKOWSKY: She —— she ended up going
through the facial challenge, dismissing the as-applied

8
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challenge and giving them 30 days to file for judicial
review. Although they should have filed for judicial
review in 2007, she extended that 30~ or 45-day
deadline to give them 30 days to now file for judicial
review., It's the same case. It's ~— with the
exception of the plaintiff that they added that I
understand that they're going to now dismiss, it's the
same plaintiffs. It's the same issues. It's the same
documents. It's - it's —— everything is identical,
except now it's judicial review.

MR. POPE: Your Honor, I Jjust have two
points. It's the same regulation. NAC 360.145 allows
for depositions. It's under the section in the NAC for
hearings, but the point is, is that petitioners never
requested depositions from the —— from the commission.
The commission could have granted or could have allowed
it pursuant to that regulation or possibly remanded to
a hearing officer for that to happen.

The next point is that petitioners have more
or less agreed in their moving papers that this is the
same type of evidence. Cumulative evidence is to be
excluded both under 233B.123 and NAC 360.145, sub 4.
So those are -~ those are two other reasons not to
supplement the record.

MR, DOERR: I'll just alsc add that — that
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other documents because it's inadmissible evidence,
g0 ...

THE COURT: Mr. Roitman, give me a few
minutes.

_All right. Counsel, I understand your
arguments with regard to whether or not things are
admissible, whether it's duplicative, whether it's
hearsay, if it's admissible evidence or not. 1 don't
think that's in front of me at this point. I think
that that's something that the administrative agency
needs to take up first. I understand your arguments,
and ~— and I would be making the same arguments if T
was sitting at your table.

The thing is, as a judge, I want to trxy to do
the right thing, and if the right thing requires me to
only look at the record on a petition for judicial
review, I'm limited to review of the record. If
there's a question whether or not something is in the
record that should be or scmething's missing from the
record that maybe should be in the record, I'm inclined
to allow the administrative agency an opportunity to
review that so that when it comes up to me, and I'm
sure this will come back up to me, that I've got all
the evidence.

So I'm not going to dismiss the case, but

11
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what I'm going to do is I'm going to remand it right
now for purposes —- so the administrative agency can --
can look at the evidence that's requested by the
petitioners. And I'm guessing that as soon as that
happens, they'll either come up with an amended
decision or a different decision or they'll just say
that the same decision applies.

Whatever happens, it will come back in front
of me on a petition for judicial review. You have to
let me know when that happens, and we'll probably have
to set a status hearing to decide if the parties want
to submit supplemental briefs to me based upon the
additional evidence that's submitted to the tax
commission.

MR. POPE: Your Honor, we haven't really
gotten into briefing yet. They haven't done their ——

THE COURT: So there's no briefs at all yet?

MR. BROWN: That's correct.

MR. FERRARIO: Your Honor, we'll prepare an
order reflecting your ruling, run it by the State, and
then working out briefing schedules after we come back
or keeping you apprised of what's happening at the
administrative level won't be a problem,

THE COURT: Appreciate that.

MR. FERRARIC: Thanks, Your Honor.

12
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MS. RAKOWSKY: Thank you.

MR, BROWN: Judge, I also have an unopposed
motion to withdraw if I could.

THE COURT: You have an unopposed motion to
withdraw. Give me one second. Let's take care of
Mr. Roitman real quick because he's anxicus to get out
of here.

MR. ROITMAN: I got to get over to probate
court. Figueroca versus Green Valley Ranch.

MR. FERRARIO: Your Honor, thank you for the
consideration. I appreciate it.

(Thereupon, the proceedings

concluded at 9:01 a.m.)
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