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 Attorneys At Law

Elizabeth M. Ghanem -  Diana L. Sullivan
eghanem(@gps-lawyers.com ‘ : dsullivan@gs-lawyers.com

March 28, 2007

VIA FACSIMILE (775-684-2020)
OVERNIGHT COURIER

Nevada Department of Taxation
Atin: Michelie Jacobs _

1550 College Parkway, Suite 100
Carson City, Nevada 89706 .

Re: . Claim for Refund - Nevada Tax on Live Entertainment
Taxpayer: Olympus Garden, Inc.
Tax Period: February 2004

Dear Ms. Jacobs:

Please be advised that the undersigned represmtsblﬁpus Garden, Ine. (“Taxpayéf’}, and this

| . correspondence should be considered as the Taxpayer’s formal claim for refiund pursuant. to N.R.S. §

368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment (N.R.S. §§
368A.010 et seq., and sometimes referred to herein as “Chapter 368A™). This letter is being sent pursuant
' to directions from Deputy Attorney General Dennis Belcourt, who is .representing the State and the
- applicable agencies in pending legal actions concerning the Tax on Live Entertainment. |

. Pursuant hereto, the Taxpayer hereby demands a refund of any and all Live Entertainment TaJ'r.es
paid for the reporting period of February 2004, together with the statutory interest provided for by N.R.S.
§ 368A.270., : - |

Acpordi;lg to m:;f records, the Taxpayer paid a total of chenty-;Nine Thousénd Five Hundred
* Eighty-Eight and 04/100 Dollars ($79,588.04) via check number 72227 for this reporting period, and
demand is hereby made for full refund of that amount. ' .

: This .‘claim for refund is made on two grounds. First, the Nevada Tax on Live Entertainment ié
unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuznt to the provisions of -
N.R.S. § 368A.200(5)(a). These matters are discussed in detail below, . :

1 .- Nevada’s Live Entertainment Tax is a Facially Unconstitutional Direct Tax on the
Exercise of Constitutiorial Freedoms. : '

. Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live
entertainment” is protected expression under the First Amendment. See, e.g., Schad v. Borough
of Mt. Ephraim, 452 U.S. 61, 65-66, 101 8.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological speech, is protected; motion pictures, programs broadcast by
radio agd television, and live entertainment, such as musical and dramatic works, fall within the

Appellants' Appendix Page 351
" 000000042

SUPP.ROA00212




Nevada Department of Taxation
Mazch 28, 2007 -
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First Ameadment guaranteé. . ’) (emphasis added); Winters v. New York, 333 U.S.SO?, 510, 68

S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected .

expression under the First Amendment); Doran v. Salem Inn, fne,, 422 U.S. 922, 932, 95 8.Ct.
2561, 45 L.Bd.2d 648 (1575) (nude dancing); Ward v. Rock Against Racism, 491 U.S.781, 79,
109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zacchini v. Scxipts-Howard
Broadcasting Co., 433 U.8. 582, 578, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977} (buman cannonball

performance) (. . .entertainment itself can be important news.”). See also Virginia v. Black, 533 '

U.S. 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection
to symbolic or expressive conduct as well as actual speech”). Consequently, Cha]pter 368A
_ imposes a tax directly and specifically upon activity protected by the First Amendment.”

‘Moreover, the Taxpayer asscrts that the Nevada Tax on Live Entertainment is facially

unconstitutional > Accordingly, the claims of this Taxpayer-can be grounded — in the first instance
— on the fact that the tax at issue applies-generally to “live entertainment.” But there is far more
that demonstrates the invalidity of Chapter 363A.

While the statute is a selective tax only upon protected expression — and at that only upon

one form of entertainment (applying only to that which is “live™) — it does not even tax that
~ particular mode of expression in a unified and even fashion. This is because a wide variety of
“live entertainment” is specifically and statutorily exempted from the scope of tax. The

exemptions as contained in N.R.S. § 368A.200(5), include but are not limited to the following::

$ Any dei.ng m.;:ntest or exhibition governed bf the provisions of Chapter 467
-of the Nevada Revised Statutes (c) B : '

& ‘Live entertginment in a non-gaming facility with a maximuim seating capacity
of less than 200 (d) ' ' | ' |

- Live entertainment that is provided at a trade show (g)

"Because the Federal Constitution represents the “floor” level of protections that can be afforded

under the State Constitution (see S.0.C., Inc. v, Mirage Casino-Hotel, 117 Nev. 403, 414
(2004)), Chapter 368 A also imposes a direct tax upon expression protected under Article I, § 7, of
the Nevada Constitution. o S .

2 The burden on protected activity here is, indeed, far-reaching, and includes’ music, vocals,

dancing, acting, drama, and comedy. N.R.S. § 368A.090. .‘

3 Nevertheless, the particular expression presented by the Taxpayer also receives constitutional
- protections, The Taxpayer presents exotic dancing at its establishment, which is a form of
expression that falls within the scope of the liberties afforded by the First Amendment. See, e.g.,
Barnes v. Glen Theatre, Ine., 501 1.8, 560, 565, 111 8.Ct. 2456, 11.5 L.Ed.2d 504 {1991) (nude
dancing receives protections undér the Constitution); City of Erie_v. Pap’s AM., 529 U.8. 277,

289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor,

may an entertainment program be prohibited solely because it displays the nude human figure,

‘INJudity alone’ does not place otherwise protected material outside the mantle of the First -
Amendment. . . . Purthermore, . . . nude dancing is not without its First Amendment protections

from official regulation™).
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. % Music performed By musicians who move cnﬁstaﬁtly through the audience if '_
10 other form of live enteitainment is afforded to the patrons (4) '
$ Live entertainment prnvided in the common area of a shopping mall (j)
$ Live entertainment that is incidental to an amusemeﬁt ride, emotion simulator
or similar digital, elecironic mechanical or electrnmechanical attraction (I)

$ Live entertainment that is provided to the public in an outdoor area, without
any requirements for the payment of and admission charge or the purchase of any _
food, refreshments or merchandise (m) '

$' An outdoor concert (n)

$ Race events at a racetrack in the state is part of ﬂl&,INASCAR Nextel Cup
Series, or its successor racing series, and all races associated therewith (0}

. % Live entertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance so long as
there is no charge to the patrons for that entertainment (p). '

Those are not, however, all of the exemptions. The definition of “live entertainment”™ -

_ under N.RS. § 368A.090(b) excludes, among other things:

$ Instrumental or vocal music in ﬁ restaurant, ldung:: qf similar area if the music .
does not routinely rise to the volume that interferes with casual conversation and
if such music would not generally canse patrons to watch as well as listen (1)

$ Peﬁoﬁmcﬁ at certain licensed gaming establishments ‘where  the
“performers stroll continuously throughout the facility” (3) '

$ Performances in certain areas of certain licensed ‘gaming establishmerits
“which enhance the theme of the establishment or attract patrons to the areas of
the performances, as long as any seating provided in the immediate area of the
performers is limited to seating at slot machines or gaming tables” (4) '

$ Entertainment provided by patrons. (6)

And, of course, even. the amount of the tax is not cnﬁsistently assessed against those

forms of entertainment that do not fall within oiie of the numerous exceptions. There is a higher

1ate of tax assessed against those establishments with & seating capacity of less than 7,500
-persons, than applies to facilities with seating capacities over that number, N RB_S: § 368A.200(1).
For alt of these reasons, Chapter 368A clearly represents a differential tax upon expressive

achivities.

With these various factors in mind, the unconstitutionality of Chapter 368A is
preordained by established Supreme Cowrt précedent. In Minneapolis Star v. Minnesota
Comm’r of Rev., 460 U.8. 575, 103 8.Ct. 1365,-75 L.Bd.2d 295 (1583), the High Court was

asked to consider the constitutionality of a “use tax” levied against paper and ik used by
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| _newspapers. Noting the “[d]iﬂ'efential taxation of the press,” the Court commented that it could
" © mot “countenance such treatment unless the State asserts a counterbalancing interest of

compelling impertance that it cannot achieve without differential taxation.” Id, at 586 (emphasis

added). Then, in Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 231, 107 S.Ct.
1722; 95 LEd2d 209 (1987), the Court; in invalidating a discriminatory tax. upon cértain
magazines, observed that “. . .the State must show that its regulation is recessary to serve a
compelling State interest and is narrowly drawn to achieve that end.” (Emphasis added). And,
under strict scrutiny, narrow tailoring requires that the government choose the least restrictive (of
First Amendment expression) means possible to effectuate the governmental interest involved.*

Most importantly, is the simple fact that such differential taxes upon First Amendment .

activities are “presumed unconstitutional”  Minneapolis Star, 460 U.S. at 586 (emphasis

added). See also Simon & Schuster v. Crime Victims Bd., 502 U.8. 105, 115, 112 8.Ct. 501, -

116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their speech™) (emphasis
- added). - | . ' |

Uhilizing these standards,. it is clear that Chapter 368A is blatantly, and facially,
- unconstitutional under the First Amendment. . | . ,

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of

Murdock v. Pennsylvania, 319 U.S. 105, 63 8.Ct. 870, 87 L.Bd. 1292 (1943)." The case dealt
with a city ordinagce that required those who wished to canvas or solicit to pay a license fee of
~ $1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
- of those freedoms would be unconstitutional, Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108, In the case of the Nevada Tax on Live Entertainment, there is not
even the pretext of a license involved, as it is merely a difect imposition of a tax on First
Amendment freedoms. : ' . ' '

- The Supreme Court noted in Murdock that freedom of speech is “available to all, not
merely to those who can pay their.own way,” and that “the power to tax the exercise of a privilege
is the power to control or. suppress its enjoyment . . . those who can tax the exercise of this {First

Amendment freedom] can make its exercise so costly as to deprive it of the resources necessary

1 See, e.g Sahle Communications of California, Inc. v. F.C.C., 492 U.S. 115, 126, 109 S..Ct.

2829, 106 1.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least

. restrictive means to further the articulated interest). We assume that the governmental interest is
raising taxes, which the State previously had accomplished without infringing on' First
. Amendment constitutional rights of expression when the tax was directed against gambling

.casinos. See also United States v. Playboy Entertainment Group, Inc., 529 U.S. 803, 816-17,

120 8.Ct. 1878, 146 L.Ed.2d 865 (2000) (*When the Goverpment restricts speech, the -

Government bears the burden of proving the constitutionality of its, actions, . . . [T]he
Government bears the burden of identifying a substantial interest and justifying the challenged
restriction, . ... The breadth of this content-based restriction of speech imposes an especially

heavy burden on the Government to explain why a less restrictive provision would not be as

effective .. .. (citations deleted)). See also Minneapolis Star, 460 U.S. at 585 (the government

must assert “a counterbalancing interest of compelling importance that it cannot achieve without .

differential taxation™). Nevada cannot do that here,
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for its maintenance.” » Id. at 111:12. The Court flatly stated that “a statz may not impose a

charge for the enjoyment of a right gmnred by the federal constitution.” Id. at 112 (cmphasis

added). This is because “the power to impose a license tax on the exercise of these freedoms is

indeed as potent as the power of censorshlp which this court has repeatedly struck down.” Id. at -

113. These principles were reaffirmed in the cases of Minneapelis Star and Ragland.”

2. Nevada’s Live Entertainmeni Tax is an Unconstitutional Differential Tax on First
Amendment Freedoms. _

Chapter 268A is also unconstitutional because it treats certain live entertainment facilities

~ differently than other amusements and other providers of live entertainment. Nevada is unable to
. assert an ovemdmg government interest for this dJspamte trcatment, and" the statute must,
therefore, fail. :

'I‘he Supreme Court has plainly stated “that dlfferent:al taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints,” Leathers v. Medlock, 499 U.S. 439, 447, 111 S.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grosjean v. American Press Co., 297
U.S. 233, 244-249, 56 5.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon™ to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S. at

583, citing Raijlway Express Agency V. New York, 336 U.S. 106, 112-113, 69 S.Ct. 463, 93 . |

L.Ed. 533 (1949) (Jackson, J., concurring). .

As stated above, Chapter 368A not only smgles out llvc entertainment, but also -
_dlscnmmate;s among providers of live entertainment, First, it discriminates on the basis of the .
‘size of the facility, It excludes small facilities with a maximum occupancy of less than two -

hundred (200) persons. N.R.S. §§ 368A 200(5)(d)(e=) Those not excluded on the basis of size are
then taxed at different rates according to their size, with the smaller venues paying the higher rate,
N:R.S. § 368A.200¢1). The smaller venues are further taxed on their food, refreshment, and
merchandise salcs, whﬂe the larger venues are not. _

'  While Suprema Court precedent clearly establishes the invalidity of the Live Entertainment
Tax, lower court decisions further exemplify this point. In the case of Fernandes v, Limmer,
663 F.2d 619 (5" Cir. 1981), the Court there was dealing with a $6.00 daily fee required of
anyone exercising First Amendment rights in the Dallas/Ft. Worth airport. ¥d. at 632. The court
noted that “exaction of fees for the privilege of exercising First Amendment rights has bee_n

condemned by the Supreme Court. . .were states permitted to tax First Amendment activities, the .

eventual result might be the total suppression of all those voices whose pockets are not so deep.
‘[F]reedom of speech. . .[must be] available to all, not merely to those who can pay their own
way.” Murdock v. Pennsylvania 319 U.S. 105, at 111.” Id. at 632. See also American Target
Advertising, Inc. v. Giani, 199 F.3d 1241 (m"! Cir. 2000), where thie court there examined a
statute that rc:qmred the posting of 2 bond in the amdunt of $25,000.00 before persons or entities
could engage in First Amendment activities. The court upheld a $250.00 annual registration fes
because it determined that “the fee does no more than defray reasonable administrative costs.” Id.

at 1249. But in terms of the requirement of. postmg a bond in the amount of $25,000.00, the court

determined that this “imposes a sizeable price tag upon the enjoyment of a guaranteed ﬁ'eedom

the chilling financial reality of the bond ‘unnecessarily . interfer{es] with' First Amendment-

ﬁeedoms, . 'and js therefore unconstitutional; . . .” Id. at 1249. (internal cite omitted); and
‘Joeln Vi age of Washington Park, 1IL 378 F.3d 613, 628 (7"‘ Cir. 2004).
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1d. This écﬁeme, like that in Minnean'nlig §tar,.impemai§sibly discriminates among businesses
on the basis of their size, Minneapolis Star, 460 U.S. at 591-92. The statute offers no rationale
to justify this disparate treatment. -~ : | ' ' :

Second, the statute discriminates among fypes of live c&ntertajﬁment-. Most notably, the
Statute exempts certain sporting venues such as boxing and NASCAR races. - N.R.S. §§

368A.200(5)(c) and (0). These exemptions impermissibly discriminate among speakers on the

basis of the content of the entertainment. It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history; “It eliminates sporting events, which are

family oriented. We believe those are attended by local families, and eliminating this would help.

to get a second NASCAR race, an all-star basketball ‘game, and a baseball team,” ASSEMBLY

. COMMITTEE ON COMMERCE AND LABOR OF N&VADA, 73d Sess. 17-18 (2005).

| For obvious reasons, taxes such asg this, which discriminate on the Basis of the content of
the speech, trigger heightened scrutiny under the First Amendment. Leathers, 459 U.S. at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
amiong them distinguishes Chapter 368A. from a generally applicable amusement tax. See,
génerally, erican Multi-Cinema, Inc. v. Ci
Iil.App.3d 349 {2001). : '

These modes of discrimination aniong taxpayers are presumptively invalid and, to sustain
constitutional muster, require a compelling governmental: Justification. Leathers, 499 U.S. at
446-47; Minneapolis Star, 460 U.S, at 592-93. 'The government’s interest in col]ectingﬂrevcnues

cannot sustain Chapter 3684, because the State must show that the tax is necessary to serve a ..
compelling state interest which could not be achieved withoit differential taxation. Minneapolis -

Star, 460 U.S. at 586. Defendants cannot assert a compelling reason fo taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility or whether the facility meets Defendants’ unilaterai

designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional,

3. The Taxpayeér fs- exempt from taxation pursuant to the provisions of NR.S. §
| 3684.200(5). : _ - _ .

As stated above, Chapter 368A contains numerous exemptions th) the Live Enterte;ininent

- Tax, one of which involves “live entertainment that the State is prohibited from taxing under the

Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons'as set forth in the two subsections immediately above, the

State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general,

Accordingly, the Taxpdyer is exerapt for having to pay the Live Entertainment tax pursuant to the
exemption as set forth in N.R.S. § 368A.200(5)(a). : |

" For the reasons that T have set forth above, the Taxpayer is entitled to a total refund of all

Live Entertainment Taxes paid, together with approprate interest, and requests immediate
payment of the same. If there is any further information that you need in order to be able to
complete the processing of this Claim for Refund, please do not hesitate to contact me directly.
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GHANEM@SULLIVAN
Attorneys AtLaw =
Elizabeth M. Ghanem -_ - . - " DisnaL Sollivas
eghanem(@gs-lawyers.com . _ _, &@an@ylammcm

March 28, 2007 -

VIA FACSIMILE (775-684-2020)
AND OVERNIGHT COURIER
Nevada Depariment of Taxation
Attn: Michelle Jacobs

1550 College Parkeway

Carson City, Nevada 89706

Re: Claim for qu‘und — Nevada Tax on Live Entertainment
- Taxpayer: D.J, Food & Beverage of Las Vegas, LLC
Tax Period: February 2004 :

Dear Ms. J. aﬁabs':

Please be advised that the undersigned represents D1 Food & Beverage of Las Vegas, LI.C
(“Taxpayer”), and this correspondence should be considered as the Taxpayer’s formal claim for refund
pursuant to N.R.S. § 368A.260 regarding taxes paid under the State of Nevada’s Tax on Live .
Entertainment (N.R.S. §§ 368A.010 et seq., and sometimes referred to herein as “Chapter 368A™). This. -
letter i3 being sent pursuant to directions from Deputy Attorney General Dennis Belcourt, who is
representing the State and the applicable agencies in pending legal actions co ing the Tax on Live
Entertainment, - ' '

| Pursuant hereto, the Taxpayer hereby demands a full refund of any and all Live Euterta:inﬁent '
Taxes paid for the reporting period of February 2004, together with the statutory interest provided for by
N.R.S. § 368A.270. S S .

This claim for refund is made on two grounds. First, the Nevada Tax on Live Enteriainment is
unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant to the provisions of
N.R.S. § 368A.200(5)(a). These matters are discussed in detail below. o

1. '~ Nevada's Live Entertainment Tax is a Facially Unconstitutional Direct Tux on the
Exercise. of Constitutional Freedoms. : '

Chapter 368A, imposes a direct tax specifically upon “live entertainment.” "And, “live
entertainment” is protected expression under the First Amendment, See, e.g., Schad v, Borough
of Mt, Ephraim, 452 U.S, 61, 65-66, 101 S:Ct, 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological speech, is protected; motion pictures, programs broadcast by
radio and television, and live entertainment, such as musical and dramatic works, fall within the
First Amendment guarantee. . .”) (emphasis added); Winters v. New York, 333 U.8.507, 510, 68
S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran v, Salem Inn, Ine., 422 U.8. 922, 932, 95'S.Ct.
2561, 43 L.Ed.2d 648 (1975} (nude dancing); Ward v. Rock Against Racism, 491 U.S: 781, 790,
109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock . music) and Zaecchini v. Scripts-Howard
Broadeasting Co., 433 U.S. 562, 578, 97 5.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonball
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performance) (. . .entertainment itself can be important news.”). See aiso Virginia v. Black, 538 -

- U.S. 343, 358, 123-S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection

to symbolic or expressive conduct as well as actuel speech™. Consequently, Chapter 368A. "

imposes a tax directly and specifically upon activity protected by the First Amendment.

Moreover, the Taxpﬁyer asserts that the Nevada Tax on Live Entertainment is famai]y-

unconstitutional 2 Accnrdmgly, the claims of this Taxpayer can be grounded ~ in the first instance

= on the fact that the tax at issue applies generally to “live entertainment.”” But there ig far more.

that demmonstrates the mval1d1ty of Chapter 368A.

While the statute is a selective tax only upon protected expression — and at that only upon
one form of entertainment (applylng only to that which is “live™) — it does not even tax that
particular mode of cxprcssmn in a unified and even fashion. This is because a wide variety of
“live entertainment™. is specifically and statutorily exempted from thé scope of tax.. The
exemptions as contained in NR.S. § 363.&200(5) include but are not limited to the fulluwing:

$ Any boxing contest or exh1h1tmn governed by the prowsmns of Chapter 467
of the Nevada Revised Statutes (¢}

& Live entertainment in a non-gammg’ facility with a maximum seating capacity
of less than 200 (d)

5 Live entertainment that is pmvided ata tradé show (g) -

o

. $ Music performed by musicians who n:{ove; ¢onstantly through the audience if
no other form of live entertzinment is afforded to the patrons (h)

§ Live entertainmeni: provided in the common area of a shopping mall G-

! Because the Federal Constitution represents the “floor” level of protections that can be afforded
under the State Constitution (see S.0.C., Imc. v. Mirage Casino-Hotel, 117 Nev. 403, 414

(2004)), Chapter 368A. also imposes a direct tax upon expresmon prutected under Art.tcle L97, of .

the Nevada Constifution:

* The burden on protected acnwty here is, indeed, far-reachmg, and includes music, vocals,
dancmg, actmg, drama, znd ceme;dy N R.S. § 368A. 090.

3 -Neverthciess, the particular expression presented by the Taxpayer also receives constitutional
protections.. The Taxpayer presents exotic dancing at its establishment, which is a form of
‘expression that falls within the scope of the liberties afforded by the First Amendment, See, e.g.,
Barnes v, Glen Theatre, Inc., 501 U.S. 560, 565, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (nude
dancing receives protections under the Constitution); City of Exie v. Pap’s A.M., 529 U.S. 277,

289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor

may an entertainment program be prohibited solely because it displays the nude human figure.
‘INJudity alone’ does not place otherwise protected material outside the mantle of the First

Amendment. . . . Furthermore, . . . nude dancmg is not without its First Amcndmcnt protectlons :

from official r_egulation“). '
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$ Live entertainment that is incidental to an amusement ride, emotion simulator
or similar digital, electronic mechanical er electromechanical attraction (1)

‘$ Live entertainment that is provided to the public in an outdoor area, without
any requirements for the payment of and admission charge or the purchase of any
food, rcfrcshments or merchandise (m)

$ An outdoor CDﬂGﬂI‘t (11)

4 Racc evants at a racetrack in the state is part of the NASCAR Nextel Cup
Series, or its successor racing series, and all races associated therewith (o)

$ Live entertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance so long as
there is rio charge to the patrons for that entertainment (p).

Those are not, however, all of the exemptions. The déﬁnitiun of “live enfertainment"
under N.R.S. § 36 SA.O_QD(b) excludes, among other things;

$ Instrumental or vocal music in a restaurant, lounge or similar area if the music
does not routinely rise to the velume that interferes with casual conversation and
if such msic would not generally cause patrons to watch as well as listen (1)

4 Performanccs ‘at certain licensed gaming establishments where the
“performers stroll continuously throughout the facility” (3

4 Performances in éertain areas of certain licensed gaming cstabhshments
“which enhance the theme of the establishment or attract patrons to the areas of
thé performances, as long as any seating provided in the immediate area of the -
performers is limited to seating at slot machines or gaming tables” (4)

& " Entertainment provided by pgtions. (6)

_ And, of course, even the amount of the tax is not consistently assessed against those
- forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
. rate of tax assessed against those establishments with a seating capacity of less than 7,500

persons, than applies to facilities with seating capacities over that number. N.R.S. § 368A.200(1).
For all of these reasons, Chapter 368A clearly represents a differential tax upon expressive
activities. ,

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained

by established Supreme Court precedent. In Minneapolis Star v. Minnesota Comm’r of Rev.,

460 U.S. 575, 103 8.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by newspapers. Noting the

- “[d]ifferential taxation of the press,” the Court commented that it could not “countenance such

treatment unless the State asserts a counterbalancmg interest of compelling :mpartauce that- it
cannot achieve without differential taxation.” Id. at 586 (cmphasis added). Then, in Arkansas

Wnteg;g’ Project, Inc. v. Ragland 481 U.8. 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (1987), the
Court, in invalidating a discriminatory tax upon certam magazmes, observed that . .the State
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must show that its regilation is necessary fo serve a campeﬂhig State interest and is narrowly

~ ‘drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow tailoring
~ Tequires that the government choose the least restrictive (of First Amendment expression} means

possible to effectuate the governmental interest involved,?

Most importantly, ig the sihple fact that such differential taxes upon First Amendméni

. activities are “presumed unconstitutional.” Minnespolis Star, 460 U.S. at 586 (emphasis

added). See aiso Simon & Schuster v, Crime Victims Bd.. 502 U.S. 105, 115, 112 8.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it

imposes a financial burden on speakers because of the content of their speech”) (emphasis

added).

Utilizing -these standards, it is clear that Chapter 368A is blatantly, and facially,

unconstitutional under the First Amendment,

 The Supreme Court.dealt with the issue of taxing First Amendment rights in the case of

Murdock v. Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt

with a city ordinarice that required those who wished to canvas or solicit to pay a license fee of
$1.50 per day or $7.00 for one week. Xd. at 106. The Supreme Court stated that, in regard to
- First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional. Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108, In the case of the Nevada Tax on Live Entertainment, there is not
even the pretext of a license involved, as it is merely a direct imposition of a tax on First
Amendment freedoms. : :

The Supreme Court noted in Murdock that freedom of speech is “available to all, not
merely to those who can pay their own way,” and that “the power to tax the exercise of a privilege

is the power to control or suppress its enjoyment . . . those who can tax the exercise of this [First

Amendment freedom] can make its exercise so costly as to deprive it of the resources necessary
for its maintenance.” Id. at 111-12. The Court flatly ‘stated that “a state may not impose a
charge for the enjoyment of a right granted by the federal constitution,” '

L

See, e.g., Sable Communications of California, Inc. v, F.C.C,, 492 U.5; 115, 126, 109 §.Ct,

2829, 106 L.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least
restrictive means to further the articulated interest). We assume that the governmental interest is -

raising .taxes, which the State previously had accomplished without infringing on First

Amendment constitutional rights of expression when the tax was directed against gambling = -

casinos. See also United States v. Playboy Entertainment Group, Inc,, 529 US. 803, 816-17,
120 S.Ct. 1878, 146 L.Ed.2d 865 (2000) (“When the Govermment restricts speech, the
Government bears the burden of proving the constitutionality of its actions. . . . [T]he
- Government bears the burden of identifying a substantial interest and justifying the challenged
restriction ... .. The breadth of this content-based restriction of speech imposes an especially
~heavy burden on the Government to explain why a less. restrictive provision would not be. as
effective . ... (citations deleted)), See also Minneapoli Star, 460 U.S. at 585 (the goveriment
- must assert “a counterbalancing interest of compelling importance. that it cannot achieve without
differentiai taxation™). Nevada cannot do that here. ‘
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" Id. at 112 (emphas:s added). This is because “the power to impose a license tax on the
exercise of these freedoms is' indeed as potent as the power of censorship which this court has
repeatedly struck down.” Id. at 113, These pnnc:plcs were reaﬂirmed in the cases of

Minneapolis Star and Rag!and 5

2. Nevada’s Live Entertmnmen: Tax is an Unconstitutional Dg{?’ereunal Tax on First

Amendment Freedoms.

Chaptcr 268A iz also unconstitutional becanse it treats certain live entertainment facilities -

differently than other amusements and other providers of live entertainment. Nevada is unable to
assert an overriding government interest for th13 dmparate treatment, and the statute must,
therefore, fail.

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v. Medlock, 499 U.S, 439, 447, 111 S.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S, at 585; and Grosjean v. American Press Co., 257
U.S. 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 (1936). This is because selective faxation is a

i “powerful weapon” to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S. at .

585, citing Railway Express Agency v. New York, 336 U.S. 106, 112- 113 69 S Ct. 463, 93

L. Ed 533 (1549) (Jackson, J., concurring).

| As stated above, Cliapter’ 368A not only smgles out live entertainment, but also‘

discriminates among providers of live entertainment. First, it discriminates on the basis of the
size-of the facility. It excludes small facilities with a maximum occupancy’ of less than two
. bundred (200) persons, N.R.S. §§ 368A.200(5)(d)(e). Those not éxcluded on the basis of size are
then taxed at different rates according to their size, with the smaller venues paying the higher rate.
N.R.S. § 368A.200(1). The smaller venues are further taxed on their food, refreshment, and

| merchandme sales, while the larger venues are not. Id. Tl.us schere, like that in Minneamh .

’  While Supreme Court precedent clearly establishes the invalidity of the Live Entertainment
" Tax, lower court dcclsmns further exemplify this point. In the case of Fernande_s; v. Limmer,
663 F.2d 619 (5° Cir. 1981), the Court there was dealing with a $6.00 daily fee required of
‘anyone exercising First Amendment rights in the Dallas/Ft. Worth airport. Id. at 632. The court
noted that “exaction of fees for the privilege of exercising First Amendment rights has been

condemned by the Supreme Coust. . .were states permitted to tax First Amendment activities, the

eventual result might be the total suppression of all those voices whose pockcts are not so deep.
: [F]reedom of speech. . .[must be] available to all, not merely to those who can pay their own
~ way.” Murdock v. Pennsylvania 319 U.S. 105, at 111.” Id. at 632. See also American Target
Advertising, Inc. v. Giani, 199 F.3d 1241 (10® Cir. 2000), where the court there examined a
" statute that required the posting of a bond in the amount of $25,000.00 before persons or entities
‘could engage in First Amendment activities. The court upheld a $250.00 annual registration fee

because it determined that “the fee does no more than defray reasénable administrative costs.” Id,.

at 1249. But in terms of the requirement of posting a bond jn the amount of $25,000.00, the court
determined that this “imposes a sizeable price tag upon the enjoyment of a guaranteed ﬁeedum

the chilling finaricial reality of the bond ‘unnecessarily interfer[es] with First Amendment
freedoms,” . .. ‘and is therefore unconstitutional. . . .” Id. at 1249. (internal cite omitted); and

Joelner v, V]Ilage of Waghington Park, Tl 378 F, 3d 613, 628 (7“' Cir. 2004).
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Star, inipermissibly discriminates among businesses on the basis of their size. Minneapolis -

Star, 460 U.S. at 591-92, The statute offers no rationale to justify this disparate treatment.

Second, the statute discriminates among fypes of live entertajmment. Most notably, the
statute exempts certain sporting venues such as boxing and NASCAR races. N.R.S. §8
368A.200(5)(c) and (0). These exemptions impermissibly, discriminate among speakers on the
basis of the content of the entertainment. It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “Tt eliminates sporting events, which .are

family oriented. We believe those are attended by local families, and eliminating this would help

to.get a second NASCAR race, an all-star basketball game, and a basebal] team.” . ASSEMELY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17.18 (2005),

For obvious reasoné., taxes such as this, which ‘discri'minate on the basis of the éontent of

the speech, trigger heightened scrutiny under the First Amendment. Leathers, 499 U.S. at 447.
- Further, the fact that Chapter 368A- singles out live entertainment vesnues and discriminates
among them distinguishes Chapter 368A from 2 generally applicable amusement tax. See,

generally, American Multi-Cinema, Ine, -v, City of Warrenville, 748 N.E.2d 746, 321

1. App.3d 349 (2001).

These modes of discrimination among taxpayers are presumptively invalid and, to sustain

constitutional muster, require a compelling governmental justification. Leathers, 499 U.S. at .
446-47; Minneapolis Star, 460.U.8. at 592-93. The government’s interest in.collecting revenues -

cannot sustain Chapter 368A, because the State must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minnezpolis
Star, 460 U.S. . at 586.. Defendants cannot assert a compelling reason, for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
enterteinment based on the size of the facility or whether the facility meets Defendants® unilateral
designation of “family-oriented,” Therefore, Chapter 368A is unconstitutional. o

3. ' The Taxpayer is exe.mpt Sfrom taxation pursuant _té the provisions of N.R.S. .§-
368A4.200(5). '
As stated sbove, Chaptér 368A containg numerous. exemptions to the Live Eritertainment
Tax, one of which involves “live entertainment that the State is prohibited from taxing under the

Constitution, laws or treatises of the United States or Nevada Constitutions.” ‘N.R.S. §

368A.200(5)(a). Here, for the reasons as set forth inthe two subsections immediately above, the
State of Nevada is, in fact, precluded from’ directly taxing “live entertainment” in_ general.

Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursvant to the

exemption as set forth in N.R.S, § 368A.200(5)(a).

' For the reasons that I have set forth above, the Taxpayer is entitled to a total refund of all

Live Entertainment Taxes paid, fogether with appropriate interest, and requests immediate

payment of the same. If there is any furtHer information that you need in order to be able to
complete the processing of this Claim for Refund, please do not hesitate to contact me directly,
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SULLIVAN, LLP

doullna

By:  DianaL. Sullifan, Esq.

~
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e, STATE OF."EVADA

Blizabeth M. Ghanem | . Diana L. Scllivan
eghanem(@ps-lawyers.com : : . dsullivan(@gs-lawyers.com -

- March 28, 2007

VIA FACSIMILE (775-684-2020)

AND OVERNIGHT COURIER
Nevada Department of Taxation
Attn: Michelle Jacobs

' 1550 College Parkway, Suite 100
Carson City, Nevada 89706 '

-Re:  Claim for Rqﬁmd — Nevada Tax on Live Entertainment
. Taxpayer: D,Westwood, Inc. ‘ ,
Tax Period: February 2004
Dear Ms. Jacobs:

Please be advised that the undersigned represents D.Westwood, Inc. (“Taxpayer”), and this

correspondence should be considered as the Taxpayer’s formal claim for refund pursuant to N.R.S. § .

368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment (N.E.S. §§
368A.010 et seq., and sometimes referred to herein as “Chapter 368A”). This letter is being sent pursuant
to directions from Deputy Attorney General Dennis Belcourt, who is representing the State and the
- applicable agencies in pending legal actions concerning the Tax on Live Entertainment. .

Pursuant hereto, the Taxpayer hereby demands a reﬁnd of any and all Live Entertainment Taxes
paid for the reporting period of Febniary 2004, together with the statutory interest provided.for by N.R.S,
§ 368A.270. - ' , . - :

According to our records, the Taxpayer paid a total of Seventy Thousand Three Hundred Sixty-
Six and 56/100 Dollars (§70,366.56) via check number 11017 for this reposting period, and demand is
hereby made for full refund of that amount. o . _ .

This claim for refund is made on two grounds. First, the Nevada Tax on Live Enténainment is

nnconstitutional. Second, the Taxpayer is exempt from paying this tax: pursuant to the provisions of. , |

N.R.S. § 368A.200(5)(a). These matters are discussed in detail below.

1. Nevada’s Live Entertainment Tax is a Facially Unconstitutional Direct Tix on the
Exercise of Constitutional Freedoms. :

Chapter 368A imposes a direct tax specifically upc;u “live entertainment.” And, “live
entertainment” is protected expression under the First Amendment. Se¢, e.g., Schad v. Borough
of Mt. Ephraim, 452 U.S. 61, 65-66, 101 S.Ct. 2176, 68 1..Ed.2d 671 (1981) (“Entertainment, as
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well as pohtreal and ideological speech, is protected; motion pictures, programs broadcast by -

radio and television, and live entertaimment, such as musical and dramatic works, fall within the
First Amendment guarantee. . .”) (einphasis added); Winters v. New anl_g 333 U.S.507, 510, 68
- 8.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran y, Salem Inn, Ine,, 422 U.8. 922, 932, 95 3.Ct.
2561, 45 L.Ed.2d 648 (1975) (nude-dancing); Ward Y. Rock Apainst Racism, 491 U.S. ?81 790,

109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) {rock music) and Zacchini v. Senpts-Howard .

Broadeasting Co., 433 U.8. 562, 578, 97 8.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonball
performance) (. . .entertainment itself can be important news.”). See also Virginia v. Black, 538
U.S. 343, 358, 123 8.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection
to symbolic or expressive conduct as well as actual speech”). Consequently, Cha lpter 368A
imposes a tax directly and rpeey?cal!y upon activity protected by the First Amendment

Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is facta]ly '

‘unconstitutional 2 Aeeerdmgly, the claims of this Taxpayer can be grounded — in the first instance
— on.thee fact that the tax at issue applies generally to “live entertaintient.”™ 'But there is far more
that demonstrates the invalidity of Chapter 368A

WhJIe the statute is a selective tax enly npen protected expression — and at that only upon -
one form of entertainment (applymg only to that which is “live”) — it does not even tax that .
patticular mode of expression in a unified and even fashion. This is because a wide variety of

“live entertainment” is- specifically and statutorily exempted from the scope of tax, The
exemptions as contained i InN.R.3. § 368A.200(5), include but are not limited to the following;

-$ Any boxing contest or exhibition governed by the provisions. of Chapter 467
of the Nevada Revised Statutes (¢c) S

- &' Live entertainment in a nen-gammg facrhty with a maximum seatmg eapaclty
of less than 200 (d) .

. ! Because the Federal Constitution represents the “floor” level of preteetrens that can be afforded -

under the State Constitution (see $.0.C., Inc. v, Mirage Casino-Hn;g!, 117 Nev. 403, 414

(2004)), Chapter 368A also imposes a dJrect tax upon expressren protected under Article I, 1 7, of ;'

the Nevada Constttutmn

2 The burden on preteeted aetv.rtt:,-r here is, indeed, far—reaehmg, and mcludee music, vocals,.

" dancing, acting, drama, and cemedy N.R.S. § 368A.090.

*  Nevertheless, the particular expression present_ed by the Taxpayer alsc receives constitutional

+ protections. The Taxpayer presents exotic daucing at its establishment, which is- a form of
" expression that falls within the scope of the liberties afforded by the First Arnndment See, e.g.,
Barmes v. Glen Theatre, Inc., 501 U.8. 560; 565, 111.5.Ct. 2456, 115 L.Ed.2d 504 (1991) (nude

dancing receives protections under the Constitution); City of Erie_y. Pap’s A.M., 529 U.S. 277,
289, 120 8.Ct. 1382, 146 L.Ed.2d 265 (2000} (same).  See also Schad, 452 U.S. at 65-66 (“Nor

. may an entertainment program be prohibited solely becanse it displays the nude human figure.’

‘(NJudity alone® does not place otherwise protected material outside the mantle of the First
Amendment, . . . Furthermore, . . nude dancing is not without its First Amendment preteenens
from official reguiatien”). |
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$ Live entertainment that is provided at a trade show (2)

$- Music performed by musicians who move constaﬁtly through the audience if
no other form of live entertainment is afforded to the patrons (h) |

$ Live entertainnient provided in the common area of a shopping mall (j)

$ Live entertainment. that i incidental to an amusement ride, emotion simulator
or similar digital, electrotic mechanical or electromechanical attraction (1)

$ Live entertainment that is provided to the public in an outdoor area, without
any requirements for the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m) .

4 An ou_tdoor concert {n)

$ Race events at a racetrack in the state is part of the NASCAR Nextel Cup’

i Senes, or its successor racmg series, and all races associated therewith (o)

$ Lwe entertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance so long as
there is no charge to the patrons for that entertament (p)

Those are not, however, alI of the exernptmns The definltlon of “live entertamment“ _

undcrN R.5. § 368A.090(b) excludes, among other things:

$ Instmm&ntal or vocal music in a restaurant, lounge or similar area if the music
does not routinely rise to the volume that intérferes with casual conversation and
if such music would not generally cause patrnns to watch as well as lisien (1)

$ Performances at certain licensed gaming establishments where the
‘perfonners stroll cuntmuously thrnugheut the facﬂ:ty” 3 '

4 Performances in certain areas of certain' licensed gaming establishments
“which enhance the theme of the establishment or attract patrons to the areas of

the performances, as long as any seating provided i the immediaté area of the
performers is limited to seating at slot machines or gaming tables” (4)

$ Entertainment proﬁded by patrons. (6)

And, of course, even the amount of the tax is not conmstentl}r assessed against those .
forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed against those establishments with a seating capacity of less than 7,500
persons, than applies to facilities with seating capacities over that number. N.R.S. § 368&200(1)
For all of these reasons, Chapter 368A clearly represents a di ﬁ'eren:zai tax upon expressive

actlwtles
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 With these various factors in mind, the unconstitationality of Chapter 368A is preordained
by established Supreme Court precedent. In Minneapolis Star v. nesota Comm’r of Rev.

460 U.S. 575, 103 S.Ct. 1365, 75 L.Ed.2d 295 ((1983), the High Court was asked to consider the
constitutionality. of a “use tax” levied against paper and ink used by newspapers. Noting the

“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such
treatment unless the State asserts a counterbalancing. interest of compelling importance that. it
- cannot achieve without differential taxation.” Id. at 586 (emphasis added). Then, in Arkansas
Writers’ Project; Inc. v. Ragland, 481 U.S. 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (1587), the

Court, in invalidating a discriminatory tax upon certain magazines, observed that “. . .the State:

must show that its regulation is necessary fo serve a compelling State intevest and is narrowly .

drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow tailoring
requires that the government choose the least restrictive (of First Amendment expression) means

_possible to effectuate the governmental interest involved.*

Most importantly, is the simple fact that such differential taxes upon First Amendment

activities are “presumed unconstitutional” Minneapolis Star, 460-U.S. at 586 (emphasig

added). See also Simon & Schuster v. Crime Victimg Bd., 502 U.S. 105, 115, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it

' imposes a financial burden on speakers because of the content of their speech’) (emphasis
added). '

_ . Utilizing these standards, it is clear that ‘Chapter 368A 'is blatantly, and fa&iaff)r,
unconstitutional under the First Amendment. ' ‘

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
- Murdock v. Pennsylyania, 319 U.S: 105, 63 5.Ct. 870, 87 L.Ed. 1292 (1943). The cage dealt
with a city ordinance that required those who wished to.canvas or solicit to pay a license fee of
$1.50 per day or $7.00 for one week, Id. at 106, The Supreme Court stated that, in regard to

- First Amendment freedoms, “it could hardly be denied that a tax laid specifically on thig exercise |

of those freedoms-would be unconstitutional. Yt the license tax proposed by this ordinance is in
substance just that.”” Id. at 108. In the case of the Nevada Tax on Live Entertainment, there is not
even the pretext of a license involved, as it is merely a direct imposition of a tax on First
- Amendment freedoms. | L '

! See, g, Sable Communications of California, Ine. v. F.C.C. 492 U.S. 115, 126, 109 §.CL.

2829, 106 L.Ed.2d. 93 (1989) (narrow tailoring requires that the government choose the “least

* restrictive means to further the articulated interest). We assume that the govérnmental interest is
rajsing taxes,- which the State previously had accomplished: without ‘infringing on First
Amendment constitutional rights of expression when the tax was directed against ‘gambling
casinos. See also United States.v. Plavhoy Entertzinment Grou Inc, 529 U.S, 803, 816-17,
120 §.Ct. 1878, 146 L.Ed.2d 865 (2000) (“When the Government restricts speech, the

Government bears the burden of proving the constitutionality of its actions. . . . [T]Be

Government bears the burden of identifying a substantial interest and justifying the challenged

restriction . ... The breadth of this content-based réstriction of speech imposes an especially -
heavy burden on the Government 1o explain why. a less restrictive provision would not be as ,

effective ... . (citations deleted)), See also Minneapolis Star, 460 U.S.at 585 (the government
- must assert “a counterbalancing interest of compelling importance that it cannot achieve without
differential taxation”). Nevada cannot do that here, '
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merely to those who can pay their own way,” and that “the power to tax the exercise of a privilege
is the power to control or suppress its enjoyment . . . those who can tax the exercise of this [First

Amendment freedom] can make its exercise so costly as to deprive it of the resources necessary
for its maintenance.” Id, at 111-12. The Court flatly stated that “a state may not impose a
charge for the enjoyment of a right granted by the federal constitution.” 1d. at 112 (emphasis
added). This is because “the power tg impose a license tax on the exercise of these freedoms is

indeed as potent as the power of cens‘t}r'ship-.which this court has repeatedly struck down.” Id. at
113, These principles were reaffirmed in the cases of Mingeapolis Star and Ragland.’

2, Nevada's Live Entertainment Tax is an Unconstitutiorial Differential Tax on First
Arirendnient Freedoms. | |

Chapter 268A is also unconstititional because it treats eertain live entertainmient facilities -
differently than other amusements and other providers of live entertainment. Nevada is unable to

assert an overriding government iutcres; for this disparate treatment, and the statute must,
- therefore, fail, | ' :

The Supreme Couit has plainly s_.tatéd “that differential taxation of First Amendment

speakers is constitutionally suspect when it threatens to suppress the expression of particular -

ideas or viewpoints,” Leathers v, Medlock, 499 1.S. 439, 447, 111 8.Ct. 1438, 113 1.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grosjean v. American Press Ce., 297
U.S, 233, 244-249, 56 5.Ct. 444, 80 L.Bd. 660 (1936). This: is because seléctive taxation is a
“powerful weapon™ to suppress the speaker or viewpoint selected. - Minnecapolis Star, 460 U.S. at
585, citing Railway Express Agency v. Néw York, 336 U.S. 106, 112-113, 69 8.Ct. 463, 93
L.Ed. 533 (1949) (Jackson, J., concurring). e - .

 As stated above, Chapter 368A not only singles out live entertainment, but also
discriminates among providers of live entertainment. First, it discriminates on the basis of the
size of the facility. It excludes small facilities with a maximum occupancy of less than two

* . While Supreme Court. precedent clearly establishes the iavalidity.of the Live Entertainment

- Tax, lower court decisions further exemplify this point. In the case of Fernandes v. Limmey,
663 F.2d 619 (5" Cir. 1981), the Court there was dealing with a $6.00 daily feo required of
anyone exercising First Amendment riglits in the Dallas/Ft. Worth airpert. Id, at 632, The court -

noted that “exaction of fees for the privilege of exercising First Amendment rights has been

~condemined by the Supreme Court. , .were states permitted to tax First Amendment activities, the'

. eventual result might be ‘the total suppression of all those voices whose pockets are dot so deep.
‘[Flreedom of speech. . .[must be] avaijlable to all, not merely to those who can pay their own

way.” Murdock v, Pennsylvania 319 U.S. 105, at 111.” Id, at 632.- See also American Target '

Advertising, Inc. v, Giani, 199 F.3d 1241 (10® Cir. 2000), where the court there examined a
statute that required the posting of 2 bond in the amount of $25,000.00 before Persons Or entities
could engage in First Amendment activities. - The court upheld a $250.00 annual registration fee
because it determined that “the fee does no more than defray reasonable administrative costs.” Id.

at 1249. But in terms of the requirement of posting a bond in the amount of $25,000.00, the court

determined that this “imposes a sizeable price tag upon the enjoyment of a gunaranteed freedom. .
the chilling finencial reality of the bond ‘unnecessarily interfer{es]. with First Amendment

freedoms,’ , . . and is therefore unconstitutional. , . .» Id, at 1249. (internal cite omitted); and

Joglner v. Village of Wnéhinggqn Park, Il., 378 F.3d 613, 628 (7" Cir. 2004).
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] hundred {200) persons. N.R.S. §§ 368A:200(5)(d)(e). Those not excluded on the basis of size are
then taxed at different rates according to their size, with the smaller venues paying the higher rate.

NR.S. § 368A.200(1). The smaller venues aré further taxed on their- food, refreshment, and

merchandise sales, while the larger venues are not, Id. This schems, like that in Minneapolis '

Star, impermissibly discriminates among businesses on the basis of their size. Minneapolis
Star, 460 U.S. at 591-92.- The statute offers no rationale to justify this disparate treatment. .

: Second, the statute discriminates among fypes of live entertainment. Most notably, the
statute exempts certain sporting vemues such as boxing and NASCAR races. NR.S. §§.

368A.200(5)(c} and (o). These exemptions impermissibly discriminate among speakers on the
basis of the content of the entertainment, It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “It eliminates sporting events, which are
- family oriented. We believe those are attended by local families; and eliminating this would help
to get a second NASCAR race, an all-star basketball game, and a baseball- team.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005). ‘

For obvious reasons, taxes such as this, which discriminate on the basis of the content of
the speech, trigger heightened scrutiny under the First Amendment. - Leathers, 499 U.S. at 447,
Further, the fact that Chapter 368A singlés out live entertainment venues and discriminates
among them distinguishes Chapter 368A from a generally applicable amusement tax, See,

generally, American Multi-Cigema, Jne. v. City ‘of Warrenville, 748 N.E.2d 746, 321

L App.3d 349 (2001).

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
constitutional muster, require a compelling :governmental justification. Leathers, 499 U.S. at

- 446-47; Minueapolis Star, 460 U.S. at 592-93, The govemment’s interest in collecting fevenues

cannot sustain Chapter 368A, because the Staté must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minneapolis
Star, 460 U.S, at 586. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility or whether the facility meets Defendants’ unilateral
designation of “family-oriented,” Therefore, Chapter 368A is unconstitutional. o

3. | The Taxpa,-per is exempt from taxation pursuant to' ‘the provisions of N.R.S. §
o 3684.200(5), | -

As stated above, Chapter 368A contains numerous exemptions to the Live Entertainment
Tax, one of which involves “live entertainment that the State is prohibited from taxing under the
Constitution, laws or treatises of the United States or Nevada Constitutions.” - N.R.S. §
368A.200(5)(s). Here, for the reasons as set forth in the two subsections immediately above, the

State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general.

Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuant to the
exemption as set forth in N.R.S. § 368A.200(5)(a).’ '

- For the reasons that 1 have set forth above, the Taxpayer is entitled to a total reﬁmd.of all
Live Entertainment Taxes paid, together with appropriate interest, and requests immediate

- payment of the same. If there is any further information that you need in order to be able to-

complete the processing!of this Claim for Refund, please do not hesitate to contict me directly.
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Attomeys At qu |

Flizabeth M. Ghanem ' . Diana L. Sullivan
eghnnun@gs-lawyen.com dsullivan@gs-lawyers.com

~ March 28, 2007

VIA FACSIMILE (775-684-2020) |
AND OVERNIGHT COURIER

+ Nevada Department of Taxation
Atin: Michelle Jacobs - |
1550 College Parkway, Suite 100
Carson City, Nevada 89‘?06 '

Re:  Claim for Reﬁmd - Nevada Tax on Liwe Enteﬂamment
Xaxpayer: SHAC, LLC '
" Tax Period: February 2004
Dear Ms, J acdb&'

Piease be advised. that the undersggned represents SHAC, LLC (“’I“aJLpayer”), and this
- correspondence should be considered as the Taxpayer’s formal claim for refund pursuant to N.R.S. §

368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment (N.R.S. §§

368A.010 et seg., and sometimes referred to herein as “Chapter 368A"). This letter is being sent pursuant
to directions from Deputy Attorney General Dennis Belcourt, who is representing the State and the
applmable agencies in pandmg legal actions concerning the Tax on Lwe Entertmnment

Pm-suant hereto, the Taxpayer hereby demands a refund of any and all Live Entertainment Taxes o
pa1d for the reporting period of February 2004, toge:thf:r with the statutory interest prowded for by NRS, .

§ 368A.270.

According to our records, the Taxpaycr paid a total of P"zﬁy-Nme Thousand Nine Hundred
Seventy-8ix and 66/100 Dollars ($59,976.66) via check number 1740 for this reporting pcnc-d, and
demand is hereby made for full refund of that amount.

.This ¢laim for refund is made on two grounds, First, the Nevada Tax on Lr;.r'é Entertainment is
~ unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant to the provisions of
- NRS.§ 36 8A.200(5)(a). These matters are dlscussed in clcta:l below,

L = Nevada’ s Live Entertainment Tax is a Facially Unconstitutional Direct Tox on the =

Exercise of Constitutional Freedoms.

Chapter 368A. i mposes a dJrect tax specifically upon “live entertainment.” And, “Iwe
entertainment” is protected expression under the First Amendment, See; e.g., Schad v. Borough
ofML Enhraim, 452U.8. 61, 65-66, 101 8. Ct. 2176 63 1.Ed.2d 671 (1981) (“Entertmnmant, as
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'well as pnlmcnl and 1dealog1cal speech, ig protected motion pictures, programs broadcast by
radio and telévision, and live entertainment, such as musical and dramatic works, fall within the

First Amendment guarantee, . .”) (emphasis added); Winters v. New York, 333 U.5.507, 510, 68

' S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran v. Salem Inn, Inc, 422 U.S, 922, 932, 95 S.Ct.
2561. 45 L.Ed.2d 648 (1975) (nude dancing); Wazd v. Rock Against Racism, 491 U.S. 781, 790,
109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zacchini v, Scripts-Howard

Broadcssting Co., 433 U.S. 562, 578, 97 5.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonball

perforrnance) (. . .entertainment itself can be important news,”), See also Virginia v. Black, 538
U.S, 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection
to symbolic or expressive conduct as well as actual speech™). Consequently, Cha 1pter 368A
© imposesa tax d:rect!y and specifically upon activity protecied by the First Amendmc:nt

Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is famally

unconstitutional.? Accordmgly, the claims of this Taxpayer can be grounded ~ in the first instance

— on the fact that the tax at issue applies generally to “live enterfainment.” But there is far more
. thal: demonstrates the invalidity of Chapter 368A.

'While the statute is a selcctwe tax only upon protectcd cxpresmon and at that only upon
one form of entertainment (applymg only to that which is “live”) — it does not even tax that
particular mode of ¢ cxpressmn in a unified and even fashion. This is because a wide variety of
“live entertainment” is specifically and statutorily exempted from the .scope of tax. The

'exerptions.as contained in N.R.S. § 368A. 200(5) include but are not lumted to the fol]owmg

$ Any boxmg contest or exhibition governed by the pruwswns of Chapter 467
of the Nevada Revised Statutes [c)

§ Live entertainment in a non-gannng fac:hty witha maxmum geating capacity
of ]ess than 200 (d)

! Because the Federal Constitution'mpresents the “floor” leve! of proteétions that can be afforded

under the State Constitution (see 8.0.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 414

(2004)), Chapter 368A -also imposes a direct tax upon f:xprcssmn protected under Article [, §7, of
the Nevada Constlmtlon .

2 The burden on protected activity here is, mdeed far-reaching, and. mcludes musie, vocals,
dancing, acting, drama, and comedy. N.R. S. § 368A.090.

K

expression that falls within the scope of the liberties afforded by the First Amendment. See, e.g,
Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565, 111 S.Ct. 2456, 115 1.Ed.2d 504 (1991) (nude
dancing receives protections undcr the Constitution); City of Erie v. Pap’s A.M., 529 U.S, 277,
289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same), .See also Schad, 452 U.S, at 65-66 (“Nor
- may an entertainment progiam be-prohibited solely because it dlsplays the nude human figure.

[N]udity alone’ does not place otherwise protected material outside the mantle of the First-

cheﬁhclcss, the particular expression presented ]}y the Taxpaycr also receives constitutional
protocuons The Taxpayer presents exotic- dancing at its establishment, which is'a form of

Amendment. . . . Furthermore, . . . nude dancing is not without its' First Amendment protections -

from official regulatian”). _ N : 3
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'§ Live entertainment that is provided at a trade show (®

$ Music ﬁerformed by-musicians who move constantly through the audience if
~ no other form of live entertainment is afforded to the patrons (h) :

% Live entertainment provided in the common area of a shopping mall (j)

$ . Live entertainment that is incidental to an ammsement ride, emotion simulator-
or similar digital, electronic mechanical or ele¢tromechanical attraction 1))

5 Live cntenaihment that is provided to the public in an outdoor area, without
. any requirements for the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m).

5 An outdoor coricert (m)

§ Race events at a racetrack in the state is part of the NASCAR. Nextel Cup
Series, or its successor racing series, and all races associated therewith (o) '

$ Live entertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance 50 long as
there is no charge to the patrons for that entertainment (p). '

Those are not, however, all of the exemptions. The definition of “live éntcrtainmcnt” "
under N.R.S. § 368A.090(b) axcludm_, among other things: '

5 Instrumental or vocal music in a restaurant, lounge or similar area if the music
~ does not routinely rise to the volume that interferes: with casual, conversation and
if such music would not generally cause patrons to watch as well as listen (1)

§ Performances at certain licensed gaming establishments where the
“performers stroll continuously throughout the facility” (3)

$ Performances in certain areas of certain licensed gaming establishments
“which enhance the theme of the establishment or attract patrons to the areas of -
the performances, as long as any seating provided in the immediate area of the

. performers-is limited to seating at slot machines or gaming tables” (4)

S Entertaimﬁent provided by patrons. (6) |

. And, of course, even the amount of the tax is not consistently assessed against those
forms of entertainment that do not fall within one of the numerous exéeptions. There is a higher
rate of tax assessed against' those establishments with a seating capacity of less than 7,500.
persons, than applies to facilities with seating capacities over that number. N.R.S. § 368A.200(1).

For all of these reasons, Chapter 368A clearly represents a differential tax upon expressive

activities, |

With these various.factors in mind, the unconsﬁt&tionality of Chapter 368A, is preordained

by established Supteme Court precedent. In Migneapolis Star v. Minnesota Comm’r of Rev,
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460 U.S. 575, 103 S.Ct. 1365, 75 L.Bd.2d 295 (1983), the High Court was aisked to consider the
constitutionality of a “use tax" levied against paper and ink used by newspapers.- Noting the
“{d]ifferential taxation of the press,” the Court commented that it could not “countenance such

treatment unless the State asserts a counterbalancing interest of compelling importance that it

cannot achieve without differential taxation.” Id. at 586 (emphasis added). Them, in Arkansas ,

Writers’ Project, Inc. v. Ragland, 481 U.8. 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (1987), the

Court, in invalidating a discriminatory tax upon certain magazines, observed that «. . the State
must show that its regulation is necessary to serve & compelling Staté interest and is narrowly

- drawn to.achieve that end.” (Emphasis added). And, under strict. scrutiny, narrow . tailoring

requires that the government choose the least restrictive (of First Amendment expression) medns
possible to effectuate the govermmental interest involved.*

Most importantly, is the simple fuct that such differential taxes uponi First Amendment .

activities are “presumed unconstitutional” Minneapolis Star, 460 U.S, at 586 {emphasis
added). See glso Simon & Schuster v. Crime Victims Bd,, 502 U.8, 105, 115, 112 8.Ct, 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it

imposes a financial burden on speakers because of the content of their speech™} (emphasis

added).

Utilizing these standards, it is.clear that Chapter 368A is blatantly, and facially,

unconstitutional under the First Amendment,

The Sﬁpféme Court dealt with the issue of taxing First Amendmcﬁt }ights in the 'c:aée.nf

=

Murdock v. Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt -

with a city ordinance that required those who. wished to canvas or solicit to pay a license fee of

$1.50 per day or $7.00 for orie week. Id, at 106.. The Supreme Court stated that, in regard to

First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise

of those frecdomg would be unconstitutional. Yet the license tax proposed by this ordinance is in
substance just that™ Id. at 108. In the case of the Nevada Tax on Live Entertainment, there is not
even the pretext of a license involved, as it is merely a direct imposition of a tax on First

Amendment freedoms.

* See, e.g., Sable Communications of California; Ing, v, F.C.C. 492 US. 115, 126, 109 S.Ct,

2829, 106 L.Ed.2d 93 (1989) (narrow tailoring requires that the govemment choose the “least.

restrictive meahs fo further the articulated interest). We assume that the governmental interest is

casinos. See also United States v, Plavhoy Entertainment Group, Ine., 529 U 8. 803, 816-17,

120 S.Ct. 1878, 146 L.Ed.2d %55 (2000) (“When the Government restricts speech, the

Government bears the burden of proving the constitutionality. of its actions. . . . [TThe
Government bears the burden of identifying a substantial interest and justifying the challenged
restriction ". . .. The breadth of this content-based restriction of speech imposes.an especially
heavy burden on the Government to explain why a less restrictive provision would not be as
effective .. . . {(citations deleted)). See also Minneapolis Star, 460 U'S. at 585.(the government
must assert “a counterbalancing interest of compelling importance that it canniot achieve without

differential taxation™). Nevada cannot do that here,
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The Supreme Court noted in Murdock that freedom of speech is “available fo all, not |

merely to those who can pay their own way,” and that “the power to tax the exercise of a privilege
is the power to control or Suppress ity enjoyment , . . 0se who can tax the exercise of thig [First
Amendment freedom) can make its. exercise 5o costly.as to deprive it of the fesources necessary
for its maintenance.” - Id. at 111-12. The Court flatly stated that “a state may not impose g
charge for the enjoyment of a right granted by the federal constitution.” 1d. at 112 (emphasis
added). This is becauss “the power to impose a Ticense tax on the exercise of these freedoms is

indeed as potent as the power of censorship which this court has repeatedly struck down.” Xd, at -

113. These principles were reaffirmed in the cases of Mipneapolis Star and Ragland.’

2, Nevada’s Live Entertainment Tax is an Unconstitutionat Differeritial Tax on Firsy
Amendment Freedoms. e

. Chapter 268A is also unconstitutional because it treats certain ive entertainment facilities
differently than other athusements and other providers of live entertainment, Nevada is unable to

asseit an. overriding government interest for thig disparate treatment, and the statute must,’

The Suprcine Couﬁ has plainly stated “that differential taxation of -First Ainmdment
speakers is constitutiopally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v. Medlock, 499 U.8, 439, 447, 111 S.Ct. 1438, 113 L.Ed.2d 494

(1991), citing Minneapolis. Star, 460 U.S, at'585; and Grosjean v. American Press.Co., 297

U.S. 233, 244-249, 56 S.Ct. 444,

As stated above, Chapter 368A not onlyl singles out live entertainmen, but also

" -discrinlin'ates_ among providers of live entertainment. First, it discriminates on the basis of the B

size of the facility, It excludes small facilities with a maximum occupancy of {ess than two

; 'While -Supreme Court precedent clearly establishes the invalidity of the Live Entertainment
Tax, lower court decisions further exemplify this point. In the case of Fernandes v, Limmey,

663 F.2d 619 (5" Cir. 1981), the Court there was dealing with a $6.00 daily fee required of .

anyone exercising First Amendment rights in the Dallas/Ft. Worth airport, Id, at 632. The court

-noted that “exaction of fees for the privilege of exercising First Amendment rights has been

condemned by the Supreme Court, . .were states permitted to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets are not so deep.
‘(Flreedom of speech: . .[must be] available tg all, not merely to those who can pay their own
way.” Murdock v. Pennsylvania 319 U.S. 105, at 111" Id.-at 632. See also American Target
Advertising, Tnc. v. Giapi, 199 F.3d 1241 (1% Cir.-2000), where the court there examined a

- statute that required the posting of 4 bond in the amount of $25,000.00 before persons or entities
could engage in First Amendment activities. The court upheld a $250.00 anmual registration fee =
‘because it determined that “the fee does no more than defray reasonable. administrative costs.” Td.

at 1249, But in terms of the requirement of posting a bond in the amount of $25,000.00, the court
determined that this “imposes a sizeable price tag upon the enjoyment of 4 guaranteed freedom. .

- .the chilling financial reality of the. bond ‘unnecessarily interfer(es] with First Amendment’
. freedoms,’ ... and is therefore unconstitutional. . . .” "Id, at 12409. (internal cite ormnitted); and -

Joelner y. Village of Washington Park, 11k, 378 F.3d 613, 628 (7" Cir, 2004),
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. “powerful weapon” to suppress the speakér or viewpoint selected. Minneapolis Star, 460 U.8, at

- 385, citing Railway Express Agency v. New Yor 336 US. 106, 112-113, 69 S.Ct. 463, 93
L.Ed. 533 (1949) (Jackson, J., concurring). _ o '
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hundred (200) persons. NR.S. §§ 368A.200(5)(d)(e). Those not excluded on the basis of size are
then taxed at different rates according to their size, with the smaller venues paying the higher rate,
NR.S. §368A.200(1). The smaller venues are further taxed on their food, refreshment, and

. merchandise sales, while the Targer venues are not, Id. This scheme, like that in Minpeapolis

Star, impermissibly discriminates among businesses on the basis of their size. Minneapolis
Star, 460 U.S. at 591-92, The statute offers no rationale to justify this disparate treatment,

Second, the statute discriminates among #ypes of live entertainment. Most notably, the

statute exempts certain sporting venues such as boxing and NASCAR races. N.R.S. §§

- 368A.200(5)(c) and (0).- These exemptions impermissibly discriminate among speakers on the -

basis of the content of the entertainment. - [t demonstrates a preference for family entertainment,
which is clearly evident fiom the legislative history: “It eliminates sporting events, which are
family oriented. We believe those are attended by local families, and eliminating this would help
to get a second-NASCAR race, an all-star basketball game, and a baseball team.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005). -

‘For obvious reasoris, taxes such s this, which discriminate on. the basis of the content of
the speech, trigger heightened scrutiny under the First Amendment. Leathers: 499 1.8, at 447,

Further, the fact that Chapter 368A singles out live ‘enterfainment venues and discriminates

among them distinguishes Chapter 368A from a generally applicable amusement tax. See,
generally, American Multi-Cinema, Inc, v. City of Warrenville 748 N.E.2d 746, 321
- l.App.3d 349.(2001).. | . _ o

| These modes of discrimination among taxpayers are presumpti;.fely invalid and, to sustain
coustitutional muster, require a compelling governmental justification. Leathers, 499 1.8, at

446-47; Minnedpolis Star, 460 U.S. at 592-93, The governnient’s interest in collecting revenues

‘cannot sustain Chapter 368A, because the State must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minneapolis
. Star, 460 U.S, at 585, Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertaintment based on the size of the facility or whether the facility meets Defendants’ unilateral
designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional. '

3. The Taxpayer- is exempt from taxation pursuant to the provisions of N.R.S, §
- 3684.200(5). ‘ ' '

As stated above, Chapter 368 A contains numerous exemptiors to the Live Entertainment

Tax, one of which involves “live entertainment that the Staie is prohibited from taxing under the
Constitution, laws or treatises of the United States or- Nevada Constitutions.” N.R.S, §
368A.200(S)(a). Here, for the reasons as set forth ini the two subsections immediately above, the
State of Nevada is, in fact, precluded from directly taxing “live entertainment”, in general,
" Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursnant to the
exemption as set forth in N.R.S, § 368A.200(5)(a). - "

. For the reasons that I have set forth abbve, the Taxpayer is entitled (o a total refund of all
. Live Entertainment Taxes paid, together with appropriate interest, and requests immediate

payment of the same. If there is any further information that you need in order to be able to
complete the processing of this Claim for Refund, picase do not hesitate to contact me directly.
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Il| ; : Sincerely,

By:
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By
Attorneys At Law
Elizabeth M. Ghanem : ' | | Diana L. Sullivan
cghancm@gs-lmyers.com | . dsulﬁvm@g?-lawymcom
March 28, 2007

VIA FACSIMILE (775-684-2020

. AND OVERNI COURIER .

Névada Department of Taxation
Attn: Michelle Jacabs |
1550 College Parkway, Suite 100
Carson City, Nevada 89706

‘Re:  Claim for Refund — Nevada Tax on Live Entertainment |

Taxpayer: K-Kel, Ine.
Tax Period: February 2004

Dear Mg, Jacobs:

Please be advised that the undersigned represents K-Kel, Inc. (“Taxpayer”), and this
correspondence should be' considered as the Taxpayer’s formal claim for refund pursuant to N.R.S. §

368A.260 regarding taxes paid ‘under the State of Nevada’s Tax onLive Entertainment (N.R.S. §§

368A.010 et seq., and sometimes referred to herein as “Chapter 368A”). This letter is being sent pursnant
to directions from Deputy Attomey General Dennis Belcourt, who is representing the State and the
applicalile agencies in pending Jegal actions concerning the Tax on Live Entertainment. |

" Pursuant hereto, the Taxpayer hereby demands a refund of any and all Live Entcttainmeht Taxes

. paid for the reporting period of February 2004, together with the statutory interest provided for by N.R.S.

§ 368A.270. -

Dollars ($98,001.70) via check number 5525 for this reporting period, and demand js hereby made for full

- refund of that amouat,

' This claim for refund is made on two grounds, First, the Nevada Tax on Live Entertainment is
unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant to the provisions of
N.R.S. § 368A.200(5)(a). These matters are discussed in detail below, N - :

L Nevada’s Live Entertainment Tax is a Facially Unconstitutional Direct Tix on the
Exercise of Constitutional Freedoms,

- Chapter 368A imposes a direct tax specifically upon “live entertainment And, “live
.. entertainment” is profected expression under the First Amendment. See, ¢.g., Schad v. Borou
of Mt. Ephraim, 452 U.S. 61, 65-66, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Eatertainment, as
well as political and ideological ‘speech, is protected; motion pictures, programs broadcast by
radio and television, and live entertainm ent, such as musical and dramatic works, fall within the.
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First Amendment guarantee, , .”) femphasis added); Winters v. New Ym:];c,_ 333 U.S.SO"?, 510, 68 -
8.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, ‘in-and-of itseif, is considered protected
© expression under the First Amendment); Doran v, Salem Iun, Inc, 422 U8, 922, 932, 95 §.Ct.

2561, 45 L.Ed.2d 648 (1975) (nude dancing); Ward v. Rack Againgt Racism, 491 .S, 781, 790,
109 S.Ct, 2746, 105 L.Ed.2d 661 (1989) (rock mmsic) and Zacchini v. Scripts-Howard
Broadcasting Co., 433U S. 562, 378, 97 8.Ct. 2849, 53 1..Bd.2d 965 (1977) (human cannonball
performance) (. . .entertainment itself can be important news.”). See also Virginig v. Black, 538
U.S. 343, 358, 123 5.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection
- to symbolic or expressive conduct as well ag actual speech™). Consequently, Chapter 368A
imposes a tax directly and specifically upon activity protected by the First Amendment

~ Moreover, the Taxpayer asseris that the Nevada Tax-on Live Enteftéinmqnt is. facially
unconstitutional.” Accordingly, the claims of this Taxpayer can be grounded — in the first instance

- on the fact that the tax at issue applies generaily to “live entertainment.”™ But there is far more

that demonstrates thie invalidity of Chapter 368A.

 While the statute is a selective tax only upon protéctcd Ex‘p}cssibn — and at that only upon.

- one form of entertainment (applying only to that which is “live™) ~ it does not even tax that

particular mode of expression in a unified and even fashion. This js because a wide variety of
“live entertainment™ is . specifically and statutorily exempted from the scope of tax. The
exemptions as contained in NLR.S. § 368A.200(5), include but are not limited to the following:

$ Any boxing contest or exhibition governed by the provisibns of Chapter 467
of the Nevada Revised Statutes (c) : | :

§ Live entertainment in a non-gaming facility with a maximum seating capacity
of less than 200 (d) ' o ‘

$ Live entertainment that is provided at a trade show )

' Because the Federal Constitution represents the “floor” level of protections that can be afforded

under the State Constitution (see 8.0.C., Ime. v. Mirage Casino-Hotel, 117 Nev. 403, 414

(2004)), Chapter 368A also imposes a direct tax upon expression protectcd.under-ﬁrticle L97, of

the Nevada Constitution,
2 The burden on protected activity here is, deed, far-reaching, and includes music, vocals,

dancing?' acting, drama, and comedy, N.R.S..§ 368A.090.
3 |
expression that falls within the scope of the liberties afforded by the First Amendment. See, e.g.,

Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565, 111 S.Ct. 2456, 115 L.Ed.2d 504 (1991) (gude
dancing receives protections under the Constitution); City of Krie v. Pap’s A.M., 529 U.S. 277,

289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor |
may an entertainment program be prohibited solely because it displays the nude human figure..

‘[NJudity alone’ does not place otherwise protected material outside the mantle of the First
Amendment. . . . Furthermore, . . . nude dancing is not without its First Amendment protéctions
~ from official regulation™),
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% Music performed. by musicians who move constantly through the audience if
no other form of live entertainment is afforded to thespatrons (h) -

$ Live entertainment provided in the common area of a shopping mall () -

§. Live éntertainment that is incidental to an amusement ride, emotion simulator
or similar digital, electronic mechanical or electromechanical attraction (1)

$ Live entertainment that is provided to the public in an outdoor area, without
any requirements for the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m) . .

5 An outdoor concert (n)

$ Race cvents at a racetrack in the state is part of the NASCAR Nextel Cup -
Series, or its successor racing series, and'all races associated therewith (o)

5" Live entertainment pmwded in a restaurant which is incidental to any other -
activities conducted in the restaurant or which only serves as ambiance 50 long as
there is no charge to the patrons for that entertainment (p).

Those are not, however, all of the exemptlons The definition of “live entertainment”
: underN R.8. § 368&090@) excludes, among other thmgs

. & Insmunelﬂal or vocal music in a restaurant, lounge or similar area if the music
" does not mutmcly rise to the volume that interferes with casual conversation and
if such music would not generally cause patrons to watch as well as listen (H

é Performances at certain licensed ~ gaming establishments where the
“performers stroll continuausly througlinnt the facility” (3)

3 ‘Performances in certam areas of certain licensed gaming estabhshments .
“which enhance the theme of the establishment or aftract patrons to the areas of
the performances, as long as any seating provided in the immediate area of the .
performers is limited to seating at slot machines or gaming tables” (4)

s Ehterliainhncnt provided by patrons. (6)

And, of course, even the amount of the tax is not cnnmstantly assessed against those
forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed against those establishments with a seating capacity of less than 7,500
persors, than applies to facilities with seating capacities over that number. NR.S. § 368A. 200(1)
For all of these reasons, Chapter 368A claarly represents a dgﬂ‘ﬁerenﬁai tax upon expressive
activities, .

With these various factors in mind, the unconstitutionality of Chapter 368A. is preordained
by established Supreme Court precedent. In Minneapolis Star v, Minnesota Comum’r of Reyv.,

- 460 U.8. 575, 103 3.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court was asked to consider the

const:tutmnahty of a-“use tax™ levied against paper and ink used by newsPapers Notmg the
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“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such
treatment unless the State asserts a counterbalancing interest of compeiling importance that it
cannot achieve without differential taxation.” Id. at 586 {emphasis added). Then, in Arkansas
. Writerg’ Project, Inc. v. Ragland, 481 U.S. 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (1987), the
Court, in invalidating a discriminatory tax upon certain magazines, observed that «. . .the State
must show that its regulation is necessary to serve a compelling State interest and is narrowly
drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow tailoring

requires that the government choose the least restrictive (of First Amendment expression) means -

possible to effectuate the governmental interest involved.?

, Most importantly, is the simple fact that such differential taxes upon First Amendment

' activities' are “presumed unconstitutional” Minneapolis Star, 460 U.S. at 586 (emphasis

added). See also Simon chuster v. Crime Victims Bd., 502 U.S. 105, 115, 112 8.Ct, 501,

116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their speech”) (emphasis
added), :

Utilizing these standards, it is clear that Chapter 368A is blatantly, and Jacially,
unconstitutional under the First Amendment. : - : .‘

The Supreme Cou:t dealt with the issue of taxing First Amendment rights in the case of

Murdock v. Pennsylvanis, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt
with a city ordinance that required those who wished to canvas or solicit to pay a license fee of-

$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
First Amendqient freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional. Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108. In the case of the Nevada Tax on Live Entertainment, there is not
even the pretext of a license involved, as it is merely a direct imposition of a tax on First
Amendment freedoms. ' - : '

" The Supreme Court noted in Murdock that freedom of speech is “available to all; not -

. merely to those who can pay their own way,” and that “the power to tax the exercise of a privilege
i3 the pawer to control or suppress its enjoyment . . , those who can tax the exercise of this [First
Amendment freedom] can make its exetcise so costly as to deprive it of the resources necessary

' See, e.g,, Sable Commeunications of California, Ine. v. F.C.C., 492 U.S. 115, 126, 109 S.Ct.
2829, 106 L.Ed.2d 93 (1989) (namrow tailorinig requires that the government choose the “least
resirictive means to further the articulated interest). We assume that the governmental interest is
raising taxes, which the State previously had accomplished without infringing on First
Amendment constitutional rights of expression when the tax was directed against gambling
casinos. See also United States v. Playbov Entertainment Group, Ine. 529 U.S. 803, 816-17,
120 5.Ct. 1878, 146 L.Bd.2d 865 (2000) (“When the Government restricts speech, the

Government bears the burden of proving the conmstitutionality of its actions. . . . [Tlhe

Government bears the burden of identifying a substantial interest and justifying the challenged
restriction. . ... The breadth of this content-based restriction of speech imposes an especially
heavy burden on the Government to explain why a less restrictive prévision would not be as
effective . . . . (citations deleted)). See also Minneapolis Star, 460 U.S, at 585 (the government

must assert “a counterbalancing interest of compelling importance that it cannot achieve without

differential taxation™). Nevada cannot do that here,
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for its maintenance,” Id. at 111-12, The Court flatly stated that “4 state may not impose a
charge for the enjoyment of a right granted by the Jederal constitution.” Id. at 112 (emphasis

- added). This is because “the power to impose  license tax on the exercise of these freedoms is.

indeed as potent as the power of censorship which this court has repeatedly struck down.” Id. at
113. These principles were reaffirmed in the cases of Minneapolig Star and Ra and *

2. ‘Nevada's Live Entertainment Tax is an Unconstitutional Differential. Tux on First -

Amendment Freedoms, :

Chapter 268@; is alsd. unconstitutional because it treats certain live entertainment facilities
differently than other amusemeits and other providers of live entertainment. Nevada.is unable to
assert an overmiding government interest for this disparate ‘treatment, and the statute- must,

therefore, fail.

The Supreme Court has plainly ‘stated “that differential taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints,” Leathers v, Medlock, 499 U.S. 439, 447, 111 S.Ct. 1438, 113 L.Ed:2d 494
(1991), citing Minneapolis ‘Star, 460 U.S. at 585; and Grosjean v. American Press Co., 297
U.S. 233, 244-249, 55 S.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon™ to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S. at
585, citing Railway Express Apency v. New Yor 336 U.S. 106, 112:113, 69 S.Ct. 463, 93
L.Ed. 533 (1949) (Jackson, J., concurring), . | .

A's stated above, Chapter 368A" not only singles out live entertainment,. but also
discriminates among providers of live entertainment, FKirst, it discrim_inates on the basis of the
size of the facility. It excludes small facilities with 4 maximum occvpancy of less than two

bundred (200) persons. N.R.S. §§ 368A.200(5)(d)(e). Those not excluded on the basis of size are

then taxed at different rates according to their size, with the smaller venues paying the higher rate,

N.R.S. § 368A.200(1). The smaller venues are further taxed on their food, refreshment, and

merchandise sales, while the larger venues are not. Id. This scheme, like that in Minneapolis -

*  While Supreme Court prccéde;ﬁ clearly establishes the invalidity of the Live Entertainment
- Tax, lower court decisions further exemplify this point. In the case of Fernandes v, Limmer

663 F.2d 619 (5" Cir. 1981), the Court there was dealing with a $6.00 daily fee required of

anyone exercising First Amendment rights in the Dallas/Ft. Worth airport, Id, at 632. The court

- noted  that “exaction -of fees for the privilege of exercising First Amendment rights has been

condemned by the Supreme Court, | .were states permiited to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets are not so deep.
‘[Flreedom of speech, . .[must be} available to all, nof merely to those who can pay their own

- way.” Murdock v. Pennsylvania 319 U S, 105, at-111,” Id. at 632. See also American Target

- Advertising, Inc, v. Giapi, 199 F.3d 1241 (10" Cir. 2000), where the court there examined a
statute that required the posting of a bond in the amount of $25,000,00 before persons ot entities
could engage in First Amendment activities, The cqurt upheld a $250.00 annual registration fee
because it determined that “the fee does no'more than defray reasonable administrative costs.” Id.
at 1249. But in terms of the requirement of posting a bond in the amount of $25,000.00, the court
determined that this “imposes a sizeable price tag upon the enjoyment of a guaranteed freedom. .
the chilling financial reality of the boad ‘unnecessarily interferfes] with First Amendment
freedoms,’ , , . and is therefore unconstitutional, . . » Id. at 1249, (internal cite omitted); and

Joclner v. Village of Washipgton Park, Tll., 378 F.3d 613, 628 (7" Cir. 2004),
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Star, impermissibly discriminates among businesses on the bagis of their size. - Minneapolis

Star, 460 U.S. at 591-92. The statute offers no rationale to justify this disparate treatment,

Second, the statute discriminates among fypes of live entertainment. Most notably, the

- Statute exempts certain- sporting venues such as' boxing and NASCAR races N.R.S. §§

368A.200(5)(c) and (o). These exemptions impermissibly discriminate among speakers on the
basis of the content of the entertainment. ¥ demonstrates a preference for family entertainment,
* which is clearly evident from the legislative history: “It eliminates sporting events, which are
family oriented. We believe those are attended by local families, and eliminating this would help
to get a second NASCAR race, an all-star basketball game, and -a baseball team.” ASSEMBLY

COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005).

For obvious reasons, taxes such as this, which discriminate on the basis of the content of
the speech, trigger heightened scrutiny under the First Amendment. Leathers, 499 U.S. at 447.
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates

among them distinguishes Chapter 368A from a generally applicable amusemernt tax, See,

generally, American Multi-Cinems, Inc, v. City of Warrenville, 748 N.E.2d 746, 321

1L App.3d 349 (2001).

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
constitutional muster, require a compelling governmental justification. Leathers, 499 U.S, at
446-47, Minneapolis Star, 460 U.S. at 592-93. The government’s interest in collecting revenues
cannot sustain Chapter 368A, because the State must show that the tax is necessary to serve a
compelling state interest which conld not be achieved without differential taxation. Minneapolis
Star, 460 U.S.  at 586. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
enteriainment based on the size of the facility or whether the. facility meets Defeéndants’ unilateral

designation.of “family-oriented.” Therefore, Chapter 368A is unconstitutional.

3.  The Taxpayer is exerﬁpt Jrom. tmraﬂon- pursuant to the ﬁrovi.s-ions of NRS., §

' 3684.200(5).

As stated above, Chapter 368A contains numierous exemptions to the Live Entertainment.

Tax, one of which involves “live entertainment that the State is prohibited from taxing under the
Conpstitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons as set forth in the two subsections immediately above, the
State  of Nevada is, in fact, precluded from directly taxing “live entertainment” in general,
Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuant to the

[

exemption as set forth in N.R.S. § 368A.200(5)(a).-
‘ For the reasons that I have set forth above, the Taxpayer is entitled to a total refiind of a]l
Live Entertainment Taxes. paid, together with appropriate interest, and requests immediate

payment of the same. If there is any further information that you need in order to be able to
cotuplete the procéssing of this Claim for Refund, please do not hesitate to contact me directly.
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At Law

Blizabeth M. Ghanem ' - . | : Diana L. Sullivan
eghanem(@gs-lawyers.com - dsullivan@pgs-lawyers.com

. March 28, 2007

VIA FACSIMILE (775-684-2020) |
AND OVERNIGHT COURIER

Nevada Department of Taxation
Attn: Michelle Jacobs

1550 College Parkway, Suite 100
Carson City, Nevada 89706

Re:  Claim Jor Refund — Nc_ﬂ;ada Tiax on Live Entertainment
' Taxpayer: The Power Company, Inc,
Tax Period: February 2004

Dear Ms. Ja¢obs;

Please be advised that the undersigned represents The Power Company, Inc. (“Taxpayer™), and
this correspondence should be considered as the Taxpayer's formal claim for refund pursuant to N.R.S. §
368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment (N.R.S. §§
368A.010 ef seq., and sometimes referred to herein as “Chapter 368A™). This letter is being sent pursuant
to directions from Deputy Attomey General Dennis Belcourt, who is representing  the State and the
applicable agencies in pending legal actions concerning the Tax on Live Entertainment. :

- Pursuant hereto, the Taxpayef hereby demands a refund of any and all Live Entertainment Taxes
paid for the reporting period of February 2004, together with the statutory interest provided for by N.R.S.
§ 368A.270, .

According to. our records, the Taxpayer paid a total of Eighty-One Thousand Five Hundred
Seventy-Four and 82/100 Dollars ($81,574.82) via check number 7987 for this reporting period, and
demand is hereby made for full refind of that amount. - o '

‘ This claim for refund is made on two grounds. First, the Nevada Tax on Live Entertainment is
unconstitutional. Second, the Taxpayer i3 exempt from paying this tax pursuant to the provisions of
N.R.S. § 368A.200¢5)(a). These matters are discussed in. detail below. .

1 . Nevada’s Live Entertainment Tax Is a Facially Uncﬁnstiim‘iona[ Direct Tax on the
Exercise of Constitutipnal Freedoms. . :

Chapter 368A imposes a direct tax. specifically upon “live eatertainment.” And, “live
entertainment” is protected expression under the First Amendment. See, e.g., Schad v, Borough
of Mt. Ephraim, 452 1.8, 61, 65-66, 101 S.Ct, 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological speech, is protected; motion pictures, programs- broadcast by
radio and television, and live entertainment, such as musical and dramatic works, fall within the
First Amendment guarantee. . .”) (emphasis added); Winters-v. New York, 333 U.$.507, 510, 68

. S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Ameéndment); Doran v. Salem Inn, Inc., 422 U.S. 922, 932, 95 S.Ct.
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2561, 45 L.Ed.2d 648 {1975) (nude dancing); Ward v. Rock Against Racism, 491 U.S. 781, 790,
109 8.Ct. 2746, 105. L.Ed.2d 661 (1989) (rock music) and Zacchini v. Scripts-Howard
Broadcasting Co., 433 1J,8. 562, 378, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977) (humar cannonbal]
performance} (“, . .entertainment itself can be important news.”). See alse Virginia v, Black, 538
U.8. 343, 358, 123 S.Ct. 15356, 155 L.Ed.2d 535 (2003) (“the First Amendment affords protection

to symbolic or expressive conduct as well as actual speech™). Consequently, Cha|pter 368A

imposes a tax directly and specificaily upon activity protécted by the First Amendment. "

Moreover, the Taxpayer asserts that the Nevads Tax on Live Entertaiﬁmcnt is facially
unconstitutional.” Accordingly, the claims of thig Taxpayer ean be grounded — in the first instance

— on the fact that the tax at issue applies generally to-“live entertainment.™ But there is far more -

that demonstrates the invalidity of Chapter 368A.

. While the statute is a selective tax only upen protected expression — and at that only upon
~one form of entertainment (applying only to that which is “live”) — it does not even tax that
particular mode of expression in a unified and even fashion. This is because a wide variety of
- “live entertainment” 'js specifically and statutorily exempted from the scope of tax. .The
exemptions as contained in N.R.S. § 368A.200(5), include but are not limited to the following:

$ Any boxing contest or exhibition governed by the provisions of Chapter 467
of the Nevada Revised Statutes (c)

§ Live entertainment in a non-gaming facility with a maximum séating éapacity
of less than 200 (d) |

$ Live entertainment that is provided at a trade show (g)

. $ Music performed by musicians who move cnﬁstautly through the audience if
- no other form of live entertainment is afforded to the patrons (h) :

! Because the Federal Constitution represents the “floor” level of protections that can be afforded

under the State Constitution (see 8.0.C., Ing, v. Mirage Casing-Hotel, 117 Nev. 403, 414
(2004)), Chapter 368A alsc imposes a direct tax upon expression protected under Asticle I, ¢ 7, of
the Nevada Constitution, : ' .

* The burden on protected activity heré is, indeed, fir-reaching, and includes music, vocals,
dancing, acting, drama, and comedy, N.R.S: § 368A.090. S

' Nevertheless, the particular expression présented by ﬁhe Taxpayer also receives constitutional

protections.” The Taxpayer presents-exotic dancing at its establishment, which is a form of.

expression that falls within the scope of the liberties afforded by the First Amendment See, e.g,

Barnes v. Glen Theatre, Inc,, 501 U.S. 560, 565, 111 5.Ct. 2456, 115 L.Ed.2d 504 (1991) (nde

dancing receives protections under the Constitution); City of Erie v. Pap’s A.M., 529 U.S. 277,

289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65:66 (“Nor

may an entertainment program be prohibited solely bécause it. displays the mude humen' figure,
‘(NJudity alone’ does not place otherwise protected material outside: the mantle of the First
Amendment. . ., Furthermore, . . . mude dancing is not without its First Amendment protections
from official regulation™). - .
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$ Live entertainment provided in the common arez of a shopping mall (j)

9 Live entertainment that is incidental to an amuosement ride, emotion simulator
. or similar digital, electronic mechanical or electromechanical attraction (1)

$ Live entertainment that is provided to the public in an outdoor area, without
any requirements for the payment of and admission charge or the purchase of any
food, refreshments or merchandise (m) -

£ An outdoor concert (1)

$ Race events at a racetrack in the state is part of the NASCAR Nextel Cup _
Series, or its successor racing series, and all races associated therewith (0)

$ Live entertainment provided in a restaurant which is incidental to any other
_ activities conducted in the restaurant or which only serves as ambiance so long as
. 'there is no charge to the patrons for that entertainment (p). :

Those are not, hu%ver, all of the,excﬁiptinns. The definition of “live entertainment”
-~ under N.R.S. § 368A.090(b) excludes, among other things:

8 Iusﬁumcnfa‘l or vocal music in a restaurant, lounge or similar area if the music
does not routinely rise to the volume that interferes with casual conversation and
if such music would not generally cause patrons to watch as well as Listen ( 1)

$ Performances at ceriain licensed gaming- ési:ablishments where the
“performers stroll continuously throughout the facility”.(3) -

S Performances in certain areas of certain licensed gaming establishments
“which enhance the theme of the establishment or attract patrons to the areas of
- the performances, as long as any seating provided in the immediate area of the
- performers is limited to seating at slot machines or gaming tables” (4)

$ Entertainment provided by patrons. (6)

And, of couréc, even the amount of the tax is not consiétenﬂy assessed against those
forms of entertainment that do not fall within one of the numerous exceptions, There is a higher

rate of tax assessed against those establishments with a seating capacity of less than 7,500

persons, than applies to facilities with seating capacities over that number. N.R.S, § 368A.200(1).

Fot' all of these reasons, Chapter 368A cleatly represents a differential tax upon expressive

activities,

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained by

established Supreme Court precedent. In Minneapolis Stir v. Minnesota Comm’r of Rev., 460

U8, 575, 103 S.Ct. 1365, 75 L.Bd.2d 295 (1983), the High Court was asked to consider the

constitutionality of a “nse tax” lsvied against paper and ink used by newspapers. Noting the
“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such
treatment unless the State asserts a counterbalancing interest of compelling importance that it
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cannot achieve without differential taxation.” 1d. at 586 (emphasis added). Then, in Arkansas
Writers’ Project, Ing. v. Ragland, 481 U.S. 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (1987), the
Court, in invalidating a discriminatory tax upon certain magazines, observed that *, . .the State
- must show that its regulation is recessary to serve a compelling State interest and is narrowly
drawn’ to achieve that end.” (Emphasis -added). And, under strict scrutiny, narrow tailoring
requires that the government choose the least restrictive (of First Amendment expression) means
‘possible to effectuate the governmental interest involved.* -

Most importantly, is the simple fact 'that such differential taxes upon First Amendment

activities are “presumed unconstitutional” Minneapolis Stay, 460 1.8, at 586 (emphasis
added). See also Simon & Schuster v. Crime Victims Bd., 502 U.S. 105, 115, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it

imposes a financial burden on spe.aker?. because of the content of their speech”) (emphasis

added).

Utilizing these standards, it is clear that’ Chapter 368A is blatantly, and’ faciaily,
. unconstitntional under the First Amendment. '

. The Supreme Court dealt with the issue of taxing First Ameﬁdmcnt rights in the case of
Murdock v. Pennsylvanig, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). . The case dealt

with a city ordinance that required those who wished to canvas or. solicit to pay a license fee of.

$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional, Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108. In the case of the Nevada Tax on Live Entertainment, there is not
even the pretext of a license involved, as it is merely a direct imposition of a tax on Pirst
Amendment freedoms, -

The Supreme Court noted in Murdock that freedom of speech is “available to all, not

merely to those who can pay their own way,” and that “the power to tax the exercise of a privilege -

is the power to control or suppress its enjoyment . . . those who can tax the exercise of this [First
Amendment freedom) can ‘make its exercise so costly as to deprive it of the resources necessary
for its maintenance.” Id, at 111-12. The Court flatly stated that “a state may nor impose a

charge for the enjoyment of a right granted by the federal constitution.” Id. at 112 (emphasis

' See, e.g, Sable Communications of California, Inc. v. F.C.C, 492 U.S, 115, 126, 109 S.Ct.

2820, 106 L.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least

restrictive means to further the articnlated interest). We assume. that the governmenta! interest is

. Taising taxes, which the State previously had accomplished - without infringing on First
Amendment constitutional rights of expression when the tax was directed against gambling
casinos. See also United States v. Playboy Entertainment Grou Ine,, 529 U.S. 803, 816-17,
120 8.Ct. 1878, 146 L.Ed.2d 865 (2000) (“When the Government restricts speech, the
Government bears the burden of proving the constitutionality of its actions, . .". [The
Government bears the burden of identifying a substantial interest and justifying the challenged

restriction . ... The breadth of this content-based restriction of speech imposes an especiaily -
heavy burden on-the Government to explain why a less restrictive provision would not be as-.
effective . ... (citations deleted)). See also Minneapolis Star, 460U.S. at 585 (the government

must assert “a counterbalancing interest of compelling importance that it cannot achieve without
differential taxation”). Nevada cannot do that here. ' : ~ '
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added). This is because “the power to impose a license tax on the exercise of these freedoms is o

indeed as potent as the power of censorship which this court has repeatedly struck down,” Id. at
113. These principles were reaffirmed in the cases of Minneapolis Star and Ragland.’ :

2, Nevada’s Live Entertainment Tax is un Unconstitutional Differential Tax on First
Amendment Freedoms. .

Chapter 268A is also unconstitutional because it treats certain live entértajnment' facilities

differently than other amusements and other providers of live entertainment. Nevada is unable to
assert an overriding government interest for this disparate treatment, and the statute must,
therefore, fail. : :

ideas or viewpoints.” Leathers v. Medlock, 499 1.5, 439, 447, 111-8.Ct. 1438, 113 L.Ed.2d 494

(1991), citing Minneapolis Star, 460 U.S. at $85; and Grosiean v, American Press Co., 297

U.S, 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon” to suppress the speakér or viewpoint selected. Minneapolis Star, 460 U.S. at

585, citing Railway Express Agency v.'New York, 336 U.S. 106, 112-113, 69 S.Ct. 463, 93

LEd 533 (1949) (Jackson, J,, coneurring),

As stated above, Chapter 368A not only singles out live éntertainmeht, bﬁt also -

discriminates armong providers of live enteriainment. First, it discriminates on the basis of the
size of the facility. It excludes small facilities with a maximum occupancy of less than two
-hundred (200) persons. N.R.S. §§ 368A.200(5)(d)(e). Those not excluded on the basis of size are

then taxed at different rafes according to their size, with the smallér venues paying the higher rate.

N.R.S. § 368A.200(1). The smaller venues are further taxed on their food, refreshment, and
merchandise sales, while the larger venues are not. Id. This scheme, like that in Minneapolis
Star, impermissibly discriminates among businesses on the basis of thejr size. Minneapolis
Star, 460 U.S. at 591-92. The statute offers no rationale to justify this disparate treatment.

*  While Supreme Court precedent clearly establishes the invalidity of the Live Entertainment
- Tax, lower court decisions further exemplify this point. In the case of Fernandes v, Limmer,

663 F.2d 619 (" Cir. 1981), the Court there was dealing with a $6.00 daily.fee required of
. anyone exercising First Amendment rights in the Dallas/Ft. Worth airpert. Id, at 632, Theé court
- noted that “exaction of fees for the privilege of exercising First Amendment rights has been

condemned by the Supreme Court, . .were states permitted to tax First Amendment activities, the

eventual result might be the total suppression of all those voices whose pockets are not so deep,
‘[Flreedom of speech. . .[must be] available to all, not merely to those who can pay their own

. way.” Murdock v. Penngylvania 319.U.S. 105, at 111.” 1d. at 632. See also American Target

~Advertising, Yuc. v, Giani, 199 F.3d 1241 (10® Cir. 2000), where the court there examined a
staiute that required the posting of a bond in the amount of $25,000.00 before persons or entitieg

could engage in First Amendment activities, The court upheld a $250.00 annual registration fes -

because it determined that “the fee does no more than defray reasonable administrative costs.” Id.
at 1249. But in terms of the requirement of posting a-bond in the amount. of $25,000.00, the court

determined that this “imposes a sizeable price tag upon the enjoyment of s guaranteed freedom, .

the chilling financial reality of the bond ‘unnecessarily interfer{es) with First Amendment
freedoms,” . . . -and is therefore unconstitutional. . . » Id.-at 1249, (internal cite omitted); and

- Joelner v. Village of Washington Park, 1., 378 F.3d 613, 628 (7" Cir._2004).
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“Second, the statute discriminates among fypes of live entertainment. Most notably, the
statute exempts certain sporting venues such as boxing and NASCAR races. NR.S, §§
368A.200(5)(c) and (o). These exemptions impermissibly discriminate ameng speakers on the
. basis of the content of the entertainment. It demonstrates a preference for family entertainment,

which is clearly evident from the legislative history: “It eliminates sporting events, which are

family oriented. We believe those are attended by local families, and eliminating this would help

to get a second NASCAR race, an all-star basketbali game, and a baseball team.” ASSEMBLY
- COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005). :

For obvious reasons, taxes such as this, which discriminate on the basis of the content of .

the speech, trigger heightened scrutiny under the First Amendment. Leathers, 499 U.S. at 447,
Purther, the fact that Chapter 368A singles out live entertainment venues and discriminates

among them distinguishes Chapter 368A from a generally applicable amusement tax. See,

generally, American Multi-Cine i, Inc. v. City of Warrenville, 748 N.E.2d 746, 321

Il App.3d 349 (2001).

These modes of discrimination among taxpayers ars presumptively invalid and, to sustain
constitutional muster, require a compelling governmental justification. . Leathers, 499 U.S. at
446-47; Minneapolis Star, 460 U.S. at 592-93. The government’s interest in collecting revenues
caanot sustain Chapter 368A, because the State ‘must show that the tax is necessary to serve a

compelling state interest. which could not be achieved without differential taxation. Minneapolis

Star, 460 U.S. at 586. . Defendants capnot agsert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of Live
entertainmient based on the size of the facility or whether the facility meets Defendants’ unilateral
designation of “family-oriented.” Therefore, Chapter 3684, is unconstitutional,

3. The Taxpayer is éxempr Sfrom taxatfion pursuant to the provisions of N.R.S. §
3684.200(5). | - | |

As stated above, Chapter 368A contains numerous exemptions to the Live Bntertainment

Tax, one of which involves “live entertainment that the Staté is prohibited from taxing under the

Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §.
368A.200(5)(a): Here, for the reasons ag set forth in the two subsections immediately above, the
State of Nevada is, in fact, precluded from directly taxing “livé entertainment” in general,
Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuant to the
exemption as set forth in NR.S. § 368A.200(5)(a). ' :

For the reasons that T have set forth above, the Taipayer is entitled to a total refund of all
Live Entertainment Taxes paid, together.with appropriate interest, and requests immediate

payment of the same. If there is any further information that yon need in order to be able to
complete the processing of this Claith for Refund, please do not hesitate to contact me directly.
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& SULLIVAN, LLP
- )
wmx{,

By: * Diana L, Sullivan, Esq.
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STATE OF NEVADA

DEPARTMENT OF TAXATION RENO OFFICE
4800 Kietzke Lane
Web Site: http:/itax.state.nv.us Buliding L, Suite 235
1550 College Parkway, Suite 118 Reno, Nevada 89502
Carson City, Nevada 89708-7937 Phone: (775) 888-1285
)l Phone: (775) 684-2000 Fax: (775) 684-2020 Fax: (775) 688-1303
by HENDERSON OFFIGE |
Chairmgm Tox. gmeL?ssran LAS VEGAS OFFICE 2650 Pesec Verds Parkway Sulle 130
DING DICIANNO Grent Sawyer Offica Bullding, Sulte 1300 Hendesson, Nevada 85074
Executive Director 355 E. Washington Avanug Phone:(702) 4862300

Las Vegas, Nevada, 86101 Fax: {70 3377
Phone: (702) 486-2300 Fax (702) 486-2373 e (702) 486-

CERTIFIED MAIL: 7006 2150 0000 6989 5495
April 3,2007

D.IFOOD & BEVERAGE OF LAS VEAGSLLC '
JAGUARS

3355 PROCYON ST

LAS VEGASNV 89102

Dear Sir:
Ra: Live Entertainment Tax Claim for Refund

Tam in receipt of a letter frorn Ghanem & Sullivan, Attomeys at Law, dated March 28, 2007, requesting a refund
of Live Entertzinment Taxes paid by D.1. Food & Beverage of Las Vegas LLC for the period ending February
2004. ' | ’

defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax.

As I find no basis in law that would preclude D.I. Food Y Beverage of Las Vegas L1.C, DBA Jaguars, from its
obligation to pay this tax, I must deny your request for refund.

After rex'ieiftring the enclosed information; should you disagree with this decision, You may appeal it to the Nevada
Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this letter.

Dino DiCianno
Executive Director

Ex;clasures: NRS 360.245

cc: Ghanem & Sullivan, LILP
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- STATE OF NEVADA

DEPARTMENT OF TAXATION L OFFICE
. 4800 Kleizke Lene
Web Site: http://tax.state.nv.us Building L, Sulte 235
1360 Collega Parkway, Sulte 115 Reno, Nevada 808502
Carson Clty, Nevada 80708-7937 Phone: (775) 6881205
Phene: (775) 884-2000 Fax: (T75) 664-2020 Fex: (776) 6881303
Govaernor .
HENDERSON OFFICE
THOMAS R, SHEETS LAS VEGAS OFFICE 2580 Verds Pa /8
i
Chalr, Nevada Tax Commission Grant Sawyer Offica Bullding, Suite 1300 HP mw : 'F;:ﬂg'gug :u 180
gmm 935 E. Washington Avenue Phone:(702) 486-2300
Las Vegas, Nevada, 89101 Faxz (702) 435-3‘ xrad

Phone: (702) 488-2300 Fax: (702) 486-2373

CERTIFIED MAIL: 7006 2150 0000 6989 5501
April 3, 2007

THE POWER. COMPANY INC
CRAZY HORSE TOO

2476 INDUSTIAL RD

LAS VEGAS NV 89102

Dear Mr. Rizzolo:
Re: Live Entertainment Tax Claim for Refund

I.am in receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated March 28, 2007, requesting a refund
of Live Entertainment Taxes paid by The Power Company, Inc. for the period ending February 2004,

facility in this State where live entertainment is provided. NRS 368A 060 defines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax,

As I find no basis in law that would preclude The Power Company, Inc. DBA Crazy Horse Too from its
abligation to pay this tax, I must deny your request for refund,

After reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada
Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this letter,

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

¢c: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION 00 Kt
4800 Kietzke Lang
Web Site: hitp:/itax.state.nv.us Building L, Suite 235
Sk 1550 Collage Pariway, Sulte 115 Rena, Navada 9502
U EVAD e Carsan Chy, Navada 83708-7937 Phane: (775) 688-1295
JIM GIBBONS Fhons: (775) 884-2000 Fax; (775) 684-2020 Fax: (775) 888-1303
Governor
HENDERSON OFFICE
Chel Horas Fax Cormbsion LAS VEGAS OFFICE . 2550 Paseo Verde Parkway Sylte 80
DIND DICIANNG 3rant Sawyer Offica Building, Suits 1300 Henderson, Nevadg 88074
Exgcutive Director 366 E. Washington Avenue Phone:(702) 486-2300
Las Vegas, Nevada, 88101 Fax: (T02) 488-3377

Phone: (702) 486-2300 Fax: (702) 486-2373

CERTIFIED MAIL: 7006 2150 0000 6989 5488
April 3, 2007

PETER ELIADES & OG ELIADES 1LC
OLYMPIC GARDEN

1531 LAS VEGASBLVD §

LAS VEGAS NV 89104

Dear Sir:
Re: Live Entertainrnent Tax Claim for Refund

Iam in receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated March 28, 2007, requesting a refund
of Live Entertainment Taxes paid by Olympus Garden, Inc, for the period ending Febrary, 2004.

- Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise tax on admission to any

As I find no basis in Jaw that would prechide Peter Elaides and Og Eliades LLC, DRA Olympic Garden, from itg
obligation to pay this tax, T ruust deny your request for refind.

Dino DiCianng
Executive Director

Enclosures; NRS 360.245

cc: Ghanem & Suilivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION

Web Site: http:/itax.state.nv.us

15506 College Paricway, Sulte 115
Carson City, Nevada 89706-7957
Fhone: (775) 684-2000 Fax: (775) 684-2020

JiMt
G

overmor
THOMAS R. SHEETS LAS VEGAS OFFICE
Chak, Nevada Tax Commission Grant Sawyer Office Buliding, Suite 1300
DING ELCSNND 555 E. Waghington Avenus
Exsculive Director Las Vegas, Nevada, 59101

| Phone: (702) 486-2300 Fax: (702) 486-2373
CERTIFIED MAIL: 7006 2150 0000 6989 5471
April 3, 2007
SHAC LLC
SAPPHIRE

3025 INDUSTRIAL RD
LAS VEGAS NV 89109

Dear Sir:

Re: Live Entertainment Tax Claim for Refimd

RENQ QFFICE
4600 Klstzks Lang
Buliding L, Suite 235
' Reno, Nevada 89502
Phone: (775) 688-1205
Fax: (775) 888-1303

HENDERSOMN OFFICE
2550 Paseo Verde Parkway Sults 150
Henderson, Naveda BBOT4
Phone:(702) 488-2300
Fax: (702) 488-3377

I am in receipt of a letter from Ghanem & Sullivan, Attomeys at Law, dated March 28, 2007, requesting a refimd
of Live Entertainment Taxes paid by SHAC LLC, for the period ending February, 2004,

Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise tax on admission to any
facility in this State where live entertainment is provided. NRS 368A_060 defines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax_

As I find no basis in law that would preclude SHAC LLC, DBA, Sapphire, from its ﬁbﬁgation to pay this tax, I

must deny your request for refund.

After reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada
Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty

days of service of this letter.

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

cc; Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION RENO OFFIGE
. i 4600 Kletzke Lang
Web Site: hitp://tax.state.nv.us Building L, Suite 236
1550 Coflege Parkway, Suite 115 Rend, Neveda 89602
Carson Clty, Nevada 89706-7937 Phone. (775) 688-1245
n Phone: (775) 684-2000 Fax: (775) 684-2020 Fex: (775) 688-1303
Governo, ' HENDERSON OFFICE
THOMAS R. SHEETS
Chelr, Nevada Tax Commission LAS VEGAS OFFICE 2550 Paseo Verde Psriway Suite 180
Grant Sewyer Office Buliding, Suite 1300 ' - Henderson, Nevada B9074
DING DICIANNG 556 E. Washington A : g
Exscutive Director ington Avenue Phone:(702) 488-2300
: Las Vegas, Neveda, 25101 Fax: (702) 485-3377

Phone: (702) 486-2300 Fax: (702) 466-2373
CERTIFIED MAIL: 7006 2150 0000 6989 5464
April 3, 2007

K-KEL INC

SPEARMINT RHINO

15423 E VALLEY BLVD

CITY OF INDUSTRY CA 51746

Dear Sir:
Re: Live Entertainment Tax Claim for Refund

I am In receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated March 28, 2007, requesting a refimd
of Live Entertainment Taxes paid by K-KEL Inc. for the period ending February, 2004.

. Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise fax on admission to any
facility in this State where live entertainment is provided. NRS 368A.060 defines a facility and NRS 3684090
defines live entertainment. Based on the Department’s Interpretation of the law as it currently exists, Olympus
Garden, Inc, falls within the purview of this statute and is required to pay the live entertainment excise tax.

As I find no basis in law that would preclude K-KEL, Inc., DBA Spearmint Rhino, from its obligation to pay this
tax, [ must deny your request for refind.

After reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada
Tax Commission, pursuant to NRS 360,245, by filing a written notice of appeal with the Department within thirty
days of service of this letter.

Dino DiCianno
Execntive Director

Enclosures: NRS 360.245

cc: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION

Web Site: http:/itax.state.nv,us

1550 Conage Parkway, Suile 115
Carzon City, Nevada 88708-7937

Phone; (775)884-2000 Fac (775) 684-2020

Governor

THOMAS R, SHEETS
Chalr, Nevada Tax Commission

DIND DICIANNO
Execufive Direclor

LAS VEGAS OFFICE
Grant Sawyer Office Bullding, Suite 1300
555 €. Washington Avenua
Las Vegas, Nevads, 58101
Fhone: (702) 486-2300 Fax: (702) 488-2373

CERTIFIED MAIL: 7006 2150 0000 6989 5457
April 3, 2007

D. WESTWOOD INC

TREASURES

2801 WESTWOOD DR
LAS VEGASNV 89109

Dear Sir:

Re: Live Entertainment Tax Claim for Refund

REND OFFICE
4500 Kletzks Lana
Bullding L, Suite 235
Reno, Nevada 8p502
Phane: (775) 688-1295
Fax: (T78) 688-1303

HENDERSON OFF ICE
2530 Paseo Verde Perkway Suite 180
Henderson, Nevada 89074
Phane: (T02) 488-2300
Fax: (702) 488-3377

Iam in receipt of a letter from Ghanem & Sullivan, Attomeys at Law, dated Mﬁrch 28, 2007, requesting  refund
of Live Entertainment Taxes paid by D. Westwood Inc. for the period ending February, 2004.

Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise t2x on admission to any
facility in this State where live entertainment is provided. NRS 368A 060 defines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and ig required to pay the live entertainment excise tax.

As I find no basis in law that would preclude D. Westwood, Inc., DBA Treasures, from its obligation to pay this

tax, I must deny your request for refind.

Dino DiCianno
Executive Director

Enclogures: NRS 360.245

cc: Ghanem & SuIlivhn, LLP
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STATE OF NEVADA

‘DEPARTMENT OF TAXATION RENO OFFICE
N~ ' et ' 4600 Kletzke Lansa
i Web Site: http:/ftax,state.nv.us ._ . Bullding L, Suite 235
Moo ; | 71650 College Parkway, Sulte 145, . . v * Réno, Nevada 89502
L7 (7 T RN * ¢ Cargon City, Nevade 89708-7937. - S - Phone: (775) 688-1208
JIM GIBBONS Phone: (T75) 664-2000 Fax; (775)684-2020 - Fax: {775} 688-1303
HENDERSON OFFICE.
, 2530 Faseo Verde Parkway
Chel ’;‘T;’g;:;g N““o"“““""” " Grent Sawyer Office Bulkiing, Suita 1300 Henderson, Nevada Sa0rs.

Exactiive Direclor :
) Las Vegas, Nevada, B3101 - Fax: (702) 4883377
o — ~ Phone: (702) 488-2300 Fauc (702) 488-2373 _

CERTIFIED MAIL: 7005 1820 0003 8673 2868
April 3, 2007

PETER ELIADES & OG ELIADES L1.C
OLYMPIC GARDEN
1531 LAS VEGASBLVD 8

LAS VEGAS NV 89104

. _DearSir:

Re: Live. Entertainment Tax Claim for Refund

Iam in receipt of a Jetter from Ghanem & Sullivan, Attorneys at Law, dated February 27, 2007, requesting 2

* refund of Live Ex;tertainment Taxes paid by Olympus Garden, Inc. for the period ending January, 2004,

Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excige tax on admission toany
facility in this State where live entertainment is provided. NRS 368A.060 defines a facility and NRS 368A.090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Gardem, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax,

As I find no basis in law that would preclude Peter Elaides and Og Eliades LLC, DBA Olympic Garden, from its
obligation to pay this tax, I must deny your request for refund.

After reviewing the enclosed information, shonld you disagree with this decision, you may appeal it to the Nevada.
Tax Comrmission, pursuant to NRS 360.245, by. filing a written notice of appeal with the. Department within thirty
days of service of this letter, :

Dino DiCianno
Executive; Director

Bnclosures: NRS 360.245

cc: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION 0 Ko

‘ 4600 Kletzka Lang

. Web Site: htip:/itax.state.nv.us | - Building L, Sulte 235

155¢ College Parway, Suite- 115 | Reno, Nevada 80502
Carson City, Neveda- 80706-7937° Phone: (775) 638-1295

Phone: (775) 684-2000- Fax: (775) 684-2020 Fax; (775) 888-1303

Governor
: . HENDERSON OFFICE
R SHEETS .
Cm‘f’Hﬂgmg RS caﬂg LAS VEGAS OFFICE 2550 Faseo Verde Parkway Suits 180
Grent Sawyar Office Buliding, Suite-1300 - Handerson, Nevada 89074

AINO DICIANND 655 E. Washington Avenue N Phone:(702) 468-2300

Las Vegas, Nevada, 89104 T Fax: (702) 486-337T

Phone; (702) 486-2300 Fax: (702) 48B-2373

CERTIFIED MAIL: 7005 1820 0003 8673 2875
April 3, 2007

THE POWER COMPANY INC
CRAZY HORSE #2

2476 INDUSTIAL RD

LAS VEGAS NV 89102

Dear Mr. Rizzolo:,
Re: Live Entertainment Tax Claim for Refund .

. T'am in receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated February 27, 2007, requesting a
refund of Live Entertainment Taxes paid by The Power Company, Iuc. for the period ending Yanuary, 2004,

Nevada Revised Statutes (INRS) Chapter 368A requires a business to Pay an excise tax on admission to any
facility in this State where live entertainment is provided. NRS 368A.060 defines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax.

As I find no basis in law that would preclude The Power Company; Inc. DBA. Crazy Horse 2 from its obligation
to pay this tax, I must deny your request for refund. -

After reviewing the enclosed information, should you disagree with this décision, you may appeal it to the Nevada
Tax Commission, pursuant to NRS 360,245, by filing a written notice of appeal with the Department within thirty
days of service of this letter. |

Dino DiCianno
Execufive Director

Enclosures; NES 360.245

cc: Ghanem & Sullivan, LLP
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STATE OF NEVADA.

DEPARTMENT OF TAXATION RENO OFFicE
4800 Kietzke Lane

Web Site: http:/itax.state.nv.us Bullding L, Sults 235

1550 Collaga Parloway, Sulte 115 Flt;nu. Navade 88502
Carson Cily, Nevada 89708-7937 Phona: (775) 688-1205

Phane: (776) 684-2000 Fax (775) 684-2020 Faxc {¥75) 888-1303

Govarnor
' +  HENDERSON OFFICE
THOMAS R. SHEETS
Chair, Neveda Tax Commission LAS VEGAS OF FICE 2350 Paseo Verds Parkway Sulte 10
) Grant Sewysr Offics Bullding, Suite 1300 Handerson, Nevada 8074

DI Doty . a - a WSS E Washington Avenue : . Phong(702) 488-2300

: ¢ ' . L83 Vegas, Nevada, ggtot ., . o i Fax (702) 4883377

 Phona: {702) 488-2300 Fax: {702) 488-2373
CERTIFIED MAIL: 7005 18320 0003 8673 2851
April 3, 2007

K-KEL INC

SPEARMINT RHINO

15423 E VALLEY BLVD
CITY OF INDUSTRY CA 21746

Dear Sir:
Re: Live Entertainment Tax Claim for Refund

I amy in receipt of a letter from Ghanem & Sullivan, Attomeys at Law, dated February 27, 2007, requesting a
refund of Live Entertainment Taxes paid by K-KEL Inc. for the pericd ending January, 2004.

Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise tax on admission to any.
facility in this State where live entertainment is provided. NRS 368A.060 dsfines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, In¢. falls within the purview of this statute and is required to pay the live entertainment excise tax.

As I find no basis in law that would preclude K-XEL, Inc., DBA Spearmint Rhino, frem its obligation to pay this
tax, I must deny your request for refund.

After reviewing the enclosed information, should you disagree with this décision, you may appeal it to the Nevada
Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this letter. |

Dino DiCianno
Executive Director

‘Enclosures: NRS 360,245

cc: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION 00 Kt e

' v 4600 Kietzke Lane

Web Site: http:iitax.state.nv.us Bullding L, Sufte 235

1550 Collaga Parkwey, Sulte 115 Reno, Nevada 89502
i Carson Clly, Nevada 89706.7937 Phone: (775) 658-1285
™ GIBBONS Fhone: (775) 684-2000 Fenc: (776) 684-2020 Fax: (775) 688-1303
- CS = oo ' HENDERSON OFFICE

THOMAS R. SHEETS > ‘ , At tieis
Chelr, Nevada Tax Commission LAS VEGAS OFFIGE ' 2650 Paseo Verds Parioway Sulte 189
DING DICIANNG Grant Sawyer Offica Buikding, Sufts 1300 Henderson; Nevada 49074

e 555 E. Washinglon Avenua Phone:(702) 488-2300

Las Vegas, Nevada, 89107 Fax: (T02) 488-3377

Phone: (702) 486-2300 Fax: (702) AB6-2373
CERTIFIED MAIL: 7005 1820 0003 8673 2813
Aprl 3, 2007

D. WESTWOOD INC
TREASURES

2801 WESTWOOD DR
LAS VEGAS NV 89109

Dear Sir:
Re: Live Entertainment Tax Claim for Refund

I am in receipt of & letter from Ghanem & Sullivan, Attorneys at Law, dated February 27, 2007, requesting a
refund of Live Entertainment Taxes paid by D. Westwood Inc. for the period ending January, 2004,

Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise tax on admission to any
facility in this State where live entertainment is provided. NRS 368A.060 defines a facility and NRS 3684090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax.

As I find no basis in law that would preclude D. Westwood, Inc., DBA Treasureé, from its obligation to pay this
tax, I mmst deny your request for refund.

After reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada
Tax Coramission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
dayg of service of this letter.

Dino DiCianno
Executive Director

Enclosures: NRS 3560.245

cc: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION REND OFFICE

4600 Kistzke Lane

Wehb Site: hitp;/itax.state.nv.us Buliding L, Suite 235

1550 College Parkway, Sulte 115 - . Reno, Nevada 85502
Carson City, Nevada 89706-7937 - - St Phone(TT5) 688-1295

Ptione; (775) 684-2000 Fax: (775) 684:2020 ' ' - Fax (775) 688-1303

Govemor Lem g : o a .
THOMAS R. SHEETS .- ' - LAS VEGA HENDERSON OFFICE
Chair, Novega Tex Commission ' EGAS OFFICE 2550 Pasea Varde Parkway Suite 150
DINO DICIANNG - Grant Sawyer Offica Bullding, Sults 1300 . Hendersan, Nevada 89074

Expoutive Direttor 555 E. Weshington Avenua Phone:{702) 488-2200

Phone: (702) 466-2300 Fax: (702) 486-2373
CERTIFIED MAIL: 7005 1820 0003 8673 2837
April 3, 2007

DIFOOD & BEVERAGE OF LAS VEAGS LLC
JAGUARS:

3355 PROCYON ST

LAS VEGASNV 89102

Dear Sir.
Re: Live Entertainment Tax Claim for Refund

I am in receipt of a letter from Ghanem & Sullivan, Attorneys at Law, dated February 27, 2007, requesting a
.refund of Live Entertainment Taxes paid by D.1. Food & Beverage of Las Vegas LLC for the period ending

January, 2004.

Nevada Revised Statutes (NRS) Chapter 368A requires a business to pay an excise tax on admission to any
facility in this State where live entertainment is provided. NRS 368A.060 defines a facility and NRS 368A090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and is required to pay the live entertainment excise tax.

As I find no basis in law that would preciude D.I Food ¥ Beverage of Las Vegas LLC, DBA: J aguars, from its
obligation to pay this tax, I must deny your request for refund.

After revie*?:irfg the enclosed information, should you disagree with this decigion, you may appeal it to the Nevada
Tax Conumission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

cc: Ghanem & Sullivan, LLP
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'STATE OF NEVADA - '
DEPARTMENT OF TAXATI ON a0 Ko e

Web Site; http:/itax.state.nv.us Buliding L, Suite- 235,

- 1550 Collegs Pericway, Sulte 115 L = Reno, Nevada 89502
| . Carson City, Nevada. 85708-7937 o .Phone: (775) 888-1205

© ... . Phane: (775) 684-2000 Fax: (775) 684-2020 b Fax: (77%5) 688-1303

Governer '
THOMAS R, SHEETS LAS VEGAS OFFIG HENDERSON OFFICE
© Chelr, Navade Tax Commyasion FIGE 2850 Paseo Verds Parkway Suite 189
DINO DICIANND < Granl Sawyer Office Bullding, Sutte 1300 Henderson, Nevadg BSO74
_ , 558 £, Washington Avenua - Phona:

Executive Dirsctor :(702) 486-2300

Phone: (702) 438-2300 Fax: (702) 486.2373

CERTIFIED MAIL: 7005 1820 0003 8673 2844
Apnl 3, 2007

SHACLLC
SAPPHIRE

3025 INDUSTRIAL RD
LAS VEGASNV 29109

Dear Sir:
Re: Live Entertainment Tax Claim for Refund

Iam in receipt of a letter from {Ghanem & Sullivan, Attomei:s at Law, dated February 27, 2007, requesting a
refund of Live Entertainment Taxes paid by SHAC LLC, for the period ending January, 2004.

facility in this State where live entertainment ig prdvided‘. NRS 368A.060 defines a- facility and NRS 3684090
defines live entertainment. Based on the Department’s interpretation of the Jaw ag it currently exists, Olympus
Garden, Inc. falls within the purview of this statute and s required to pay the live entertainment excise tax,

As I find no basis in law that would preclude SHACLLC, DBA, Sapphire, from its obligation to pay this tax, I
must deny your request for refind.

Executive Director

Enclosures: NRS 360.245

cc: Ghanem & Sullivap, LLP
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Att me At Law

Elizabeth M. Ghanem Diana L. Sullivan
eghartem@gs-lawyers.com dsuilivan@gs-lawyers.com

April 26, 2007

VIA FACSIMILE (775-684-2020)
AND OVERNIGHT COURTER
Nevada Department of Taxation
Attn: Michelle Jacobs

1550 College Parkway

Carson City, Nevada 89706

Re:  Claim for Refund - Nevada Tax on Live Entertainment
Taxpayer: D, Westwood, Inc.
Tare Period: March 2004

Dear Ms. Jacobs:

Please be advised that the undersigned represents D, Westwood, Inc. (“Taxpayer™), and
this correspondence should be considered as the Taxpayer’s formal claim for refund pursuant to
- N.R.S, § 368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment
(N.R.S. §§ 368A.010 et seq., and sometimes referred to herein as “Chapter 368A™). This letter is
being sent pursuant to directions from Deputy. Attorney General Dennis Belcourt, who is
representing the State and the applicable agencies in pending legal actions concerning the Tax on
Live Entertainment. -

Pursuant hereto, the Taxpayer hereby demands a refund of any and all Live Entertainment
Taxes paid for the reporting period of March. 2004, together with the statutory interest provided
for by N.R.S. § 368A.270. B '

_ According to our records, the Taxpayer paid a total of Sixty-Eight Thousand Six Hundred
Sixteen and 01/100 Dollars (368,616.01) for this reporting period, and demand is hereby made
for full refund of that amount. ~ - |

This claim for refund is made on two grounds. First, the Nevada Tax on Live
Entertainment is unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant
to the provisions of N.R.S. § 368A.200(5)(a). These matters are discussed in detai] below.

1. Nevada’s Live Entertainment Tax is a Facially Unconstitutional Direct Tax on the
" Exercise of Constitutional Freedoms. |

Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live
entertainment” is protected expression under the First Amendment. See, e.g., Schad v, Borou
of Mt. Ephraim, 452.U.8. 61, 65-66, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological speech, is protected; motion pictures, programs broadcast by
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Nevada Department of Taxation
April 27, 2007
Page2

radio and television, and live entertginment, such as musical and dramatic works; fall within the
First Amendment guarantee. . .") (emphasis added); Winters v. New York, 333 U.3.507, 510, 68
S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran v. Salem Inn. Inc. 422 U.8, 922, 932, 95 S.Ct.
2561, 45 L.Ed.2d 648 (1975) (nude dancing); Ward v. Rock Against Racis 491 U.8. 781,
790, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zacchini v. Scripts-Howard
Broadcasting Co., 433 U.S. 562, 578, 97 8.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonball
performance) (“. . .entertainment itself can be important news.”). See also Virginia v. Black,
538 U.S, 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords
protection to symbolic or expressive conduct ag well as actual speech”), Consequently, Chapter
368A imposes a tax directly and specifically upon activity protected by the First Amendment,"

- Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is facially
unconstitutional ? Accordingly, the claims of this Taxpayer can be grounded ~ in the. first
instance — on the fact that the tax at issue applies generally to “live entertainment.”® But there ig
- far more that demonstrates the invalidity of Chapter 368A. '

While the statute is a selective tax only upon protected expression — and at that only upon
one form of entertainment (applying only to that which is “live”) — it does not even tax that
particular mode of expression in a unified and even fashion. This is because a wide variety of
“live entertainment” is specifically and statutorily exempted from the scope of tax. The
exemptions as contained in N.R.S. § 368A 200(3), include but are not limited to the following;

* Any boxing contest or exhibition governed by the provisions of Chapter 467 of
the Nevada Revised Statutes (c)

-¢  Live entertainment in a non-gaming facility with a maximum seating capacity of
less than 200 (d)

s Live entertainment that is provided at a trade show (g)

! Because the Fedesal Constitution represents the “floor” level of protections that can be afforded under the State
Constitution (see 8.0.C., Inc. v. Mirage Casino-Hotel 117 Nev. 403, 414 (2004)), Chapter 368 A also imposes a
direct tax upon expression protected under Articls L, 97, of the Nevada Constitution,

? The burden on protected activity here i3, indeed; far-reaching, and includes music, vocals, dancing, acting, drama,
and-comedy. N.R.S. § 368A.090. , :

3 Nevertheless, the particular exprossion presented by the Taxpayer also receives constitutional protections, The
Taxpayer presents exotic dancing at its establishment, which is a form of expression that falls within the scope of the
liberties afforded by the First Amendment Jee, e.g., Barnes v, Glen Theatre Inc., 501 U.S, 560, 565, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under the Constitution); City of Erie v, Pap’s
A-M, 529 U.S. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor
may an entertamment program be prohibited solely because it displays the nude human figure. ‘[N]Judity alone’
does not place otherwise protected materia} outside the mantle of the First Amendment, | |, | Furthermore, . . . nude
dancing is not without its First Amendment protections from official regulation™), -
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Music performed by musicians th move constantly through the baudicnce, if no
other form of live entertainment is afforded to the patrons (h)

Live entertainment provided in the common area of a shopping mall (j)

- Live entertainment that is incidental to an amusement ride, emotion simulator or

similar digital, electronic mechanical or electromechanical attraction (1)

Live entertainment that is provided' to the public in an outdoor area, without any |
requirements for the payment of and admission charge or the purchase of any

food, refreshments or merchandise (m)

An outdoor concert (n)

" Race events at a racetrack in the state is part of the NASCAR Nexiel Cup

Series, or its successor racing series, and all races associated therewith (o)

Live enfertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance so long
ag there is no charge to the patrons for that entertainment (p). '

Those are not, however, all of the exemptions. The definition of “live entertainment”

under N.R.S. § 368A.090(b) excludes, among other things:

Instrumental or vocal music in a restaurant, lounge or similar area if the music

does not routinely rise to the volume that interferes with casual conversation

and if such music would not generally cause patrons to watch as well as listen

(1

Performances at certain licensed gaming establishments where the “performers
stroll continuously throughout the facility” (3)

Performances in certain areas of certain licensed gaming establishments “which
enhance the theme of the establishment or attract patrons to the areas of the
performances, as long as any seating provided in the immediate area of the
performers is limited to seafing at slot machines or gaming tables” (4)

 Entertainment provided by patrons. (6)

And, of course, even the amount of the tax is not consistently assessed'against those

forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed against those establishments with a seating capacity of less than 7,500
persons, than applies to facilities with seating capacities over that number N.R.S. §
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368A.200(i), For all of these reasons, Chapter 368A clearly represents a differential tax upon
expressive activities. -

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained
by established Supreme Court precedent. In Minneapolis Star v. Minnesota Comm’r of Rev.
460 U.3. 575, 103 S.Ct. 1365, 75 L.Ed.2d 295 (1 983), the High Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by newspapers. Noting the
“[d]ifferential taxation of the press,” the Court commented that it.could not “countenance such
treatment unless the State asserts a counterbalancing interest of compelling importance that it
cannot achieve without differential taxation.” Id. at 586 (emphasis added). Then, in Arkansas

Writers’ Project; Inc. v. Ragland, 481 U.S. 221, 231, 107 S.Ct 1722, 95 L.Bd24 209 (1987),

the Court, iu invalidating a diseriminatory tax upon certain magazines, observed that “. . .the
State must show that its regulation is necessary to serve a compelling State interest and is
-narrowly drawn to achieve that end.” (Emphasis added), And, under strict scrutiny, narrow
tailoring requires that the government choose the least restrictive (of First Amendment
expression) means possible to effectuate the governmental interest involved.* |

Most importantly, is the simple fact that such differential taxes upon First Amendment
activities are “presumed unconstitutional” Minneapolis Star, 460 U.S. at 586 -(emphasis
added). See also Simon & Schuster v. Crime Yictims Bd., 502 U.S, 105, 115, 112 8.Ct. 501,

116 L..Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it -

imposes a financial burden on speakers because of the content of their speech”™) (emphasis
added). |

- Utilizing these standards, it is clear that Chapter 368A is blatantly, and Jactally,
unconstitutional under the First Amendment. .

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdock v. Pennsylvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt
with a city ordinance that required those who wished to canvas or solicit to pay a license fee of
$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would bie unconstitutional. Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108. In the case of the Nevada Tax on Live Entertginment, there is

* See, e.g., Sable munications of California, Inc. v. F.C.C., 492 US. 115, 126, 109 S.Ct. 2829, 106

L.Ed.2d 93 (1989) (parrow tailoring requires that the governmient choose the “least restrictive means to further the
articulated interest). We assume that the governmental interest is raising taxes, which the State previously had
accomplished without infringing on First Amendment constitutional rights of expression when the tax was directed
against gambling casinos. See also United States v. oy Entertainment Grou s 529 U.S. 803, 816-17,
120 8.Ct. 1878, 146 L.Ed.2d 865 (2000) (“When the Government restricts speech, the Government bears the burden
of proving the constitutionality of its actions, , . . [Tlhe Government bears the burden of identifying a substantial
interest and justifying the chalienged restriction .., . The breadth of this content-based restriction of speech
- imposes an especially heavy burden on the Governmegt to explain why a less restrictive provision would not be ag
effective . ... (citations deleted)). See also Minneapolis Star, 460 11.S. at 585 {the government must assert “a
counterbalancing interest of compelling importance that it cannot achieve without differential taxation™). Nevada
cannot do that here. . - .
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not even the pretext of a license involved, as it is merely a direct imposition of a tax on First
Amendment freedoms. -

" The Supreme Court noted in Murdock that freedom of speech is “available to ali, not
merely to those who can pay their own way,” and that “the power to tax the exercise of a
privilege is the power to control or Suppress ifs enjoyment . . . those who can tax the exercise of
this [First Amendment freedom] can make its exercige so costly as to deprive it of the resources
necessary for its maintenance.” Id. at 111-12, The Court flatly stated that “a state may not
impose a charge for the enjoyment of a right granted by the JSederal constitution.” Id. at 112
(emphasis added). This is because “the power to impose a license tax on the exercise of these
freedoms is indeed as potent as the power of censorship which this court has repeatedly struck
down.” Id. at 113. These principles were reaffirmed in the cases of Minneapolis Star and

Ragland.’

2. Nevada’s Live Entertainment Tax is an Unconstitutional Djifferential Tax on First
Amendment Freedoms. '

‘Chapter 268A is also unconstitutional because it treats certain live entertainment facilities
differently than other amusements and other providers of live entertainment. Nevada is unable fo
assert an overriding government interest for this disparate treatment, and the statute must,
therefore, fail. ' -

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v. Medlock, 499 U.S. 439, 447, 111 8.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grosjean v, American Press Co., 297
- U.S. 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon” to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S.
~ at 585, citing Railway Express Agency v. New York, 336 U.S. 106, 112-113, 69 S.Ct. 463, 93

L.Ed. 533 (1949) (Jackson, J., concurring). |

*  While Suprems Court precedent clearly establishes the invalidity of the Live Entertainment Tax, lower court
decisions further exemplify this point, In the case of Fernandes v. Limmer, 663 F.2d 619 (5* Cir, 1981), the Court
there was dealing with a $6.00 daily fee required of anyone exercising First Amendment rights in the Dallas/Ft,
Worth airport. Id. at 632. The court noted that “exaction of fees for the privilege of exercising First Amendment
rights has been condemned by the Supreme Court, . .were statas permitted to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets -are not so deep. ‘[Flreedom of
speech, . .[must be] available to all, hot merely to those who can pay their own way.” Murdeek v. Pennsylvania
319 U.S. 105, at 111.” Id. at 632. See also rican Target Advertising, Inc. v. Giani, 199 F.3d 1241 (10" Cir.
2000), where the court there examiped a statute that tequired the posting of a bond in the amount of $25,000.00
before persons or entities could engage in First Amendment activities, The court upheld a $250,00 annual
registration fee because it determined that “the fee daes no more than defray reasonable administrative costs.” Id. at
1249, But'in terms of the requirement of posting a bond in the amount of $25,000.00, the court determined that this
“imposes a sizeable price tag upon the enjoyment of a guaranteed freedom. . .the chilling financial reality of the
bond ‘unnecessarily interfer[es] with First Amendment freedoms,’ ... . and is therefore unconstitutional. ... Id. at

1249. (internal cite omitted); and Joelper v. Village of Washington Payic. I, 378 F.3d 613, 628 (7% Cir. 2004).
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As stated above, Chapter 368A not only singles out live entertainment, but also
discriminates among providers of live entertainment. First, it discriminates on the basis of the
sizo of the facility. It excludes small facilities with a maximum occupancy of less than two
hundred (200) persons. N.R.S. §§ 368A.200(5)(d)e). Those not excluded on the basis of size
are then taxed at different rates according to their size, with the smaller venues paying the higher
rate. N.R.S. § 368A.200(1). The smaller venues are further taxed on their food, refreshment,
and merchandise sales, while the larger venues are not. Id. This scheme, like that in
Minneapolis Star, impermissibly discriminates among businesses on the basis of their size.
Minneapolis Star, 460 U .S. at 591-92, ‘The statute offers no rationale to justify this disparate
freatment. '

| Second, the statute discriminates among fypes of live entertainment. Most notably, the
statute exempts certain sporting venues such as boxing and NASCAR races. N.R.S. &8

- 368A.200(5)(c) and (o). These exemptions impermissibly discriminate among speakers on the -
basis of the content of the entertainment, It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “Tt eliminates sporting events, which are
family oriented. We believe those are attended by local families, and eliminating this would help
to get a second NASCAR race, an all-star basketball game, and a baseball tearmn,” ASSEMBLY 7
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005). :

For obvious reasons, taxes such as this, which discriminate on the basis of the content of
the speech, trigger heightened scrutiny under the First Amendment. Leathers 499 1.8, at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distinguishes Chapter 368A from a gencrally applicable amusement tax, See, -

generally, American Multi-Cinema, Inc. v. City of Warrenville, 748 N.E.2d 746, 321
I1l.App.3d 349 (2001). |

These modes of discrimination among taxpayers are presumptively invalid and, to sustain

. constitutional muster, require a compelling governmental justification. Leathers. 499 US. at
446-47, Minneapolis Star, 460 U.S. at 592-93. The government’s interest in collecting revenues
cannot sustain Chapter 368A, because the State must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minneapolis
Star, 460 U.S. at 586.. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility or whether the facility meets Defendants’ unilateral -
designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional, |

3. The Taxpayer is exempt fram taxation pursﬁant to the provisions of N.R.S, §
368A4.200(5). .

As stated above, Chapter 368A containg numerous exemptions to the Live Entertainment
Tax, one of which involves “live entertainment that the State is prohibited from taxing under the
Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons as set forth in the two subsections immediately above, the
State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general,
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Acéordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax purmlaﬁt to the
exemption as set forth in N.R.S. § 368A.200(5)(a).

For the reasons that I have set forth above, the Taxpayer is entitled to a total refund of al}
Live Entertainment Taxes paid, together with appropriate interest, and requests immediate
payment of the same. If there is any further information that you need in’ order to be able to

complete the processing of this Claim for Refund, please do not hesitate to contact me directly.

Sincerely,

By:  Diana L. Sullivan
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EM@SULLIVAN

A&ame At Law

Elizabeth M. Ghanem | Diana L. Sullivan
eghanem@gs-lawyers.com | dsullivan@gs-lawyers.com

April 26, 2007

YIA FACSIMILE (775-684-2020
AND OVERNIGET COURIER.
Nevada Department of Taxation
Attn: Michelle Jacobs

1550 College Parlcway

Carson City, Nevada 89706

Re:  Claim for Refund — Nevada Tax on Live Entertainment
Taxpayer: Olympus Garden, Inc.
Tax Period: March 2004

Dear Ms. Jacobs:

Please be advised that the undersigned represents Olympus Garden, Inc. (“Taxpayer”),

and this correspondence should be considered as the Taxpayer’s formal claim for refund pursuant

to N.R.S. § 368A.260 regarding taxes paid under the State of Nevada’s Tax on Live
Entertainment (N.R.S. §§ 368A.010 et seq., and sometimes referred to herein as “Chapter
368A”). This letter is being sent pursuant to directions from Deputy Attorney General Dennis
Belcourt, who is representing the State and the applicable agencies in pending legal actions
concerning the Tax on Live Entertainment.

Pursuant hereto, the Taxpayer hereby demands a refund of any and all Live Entertainment

_ Taxes paid for the reporting period of March 2004, together with the statutory interest provided

for by N.R.S. § 368A.270.

According to our records, the Taxpayer paid a total of Ninety-Four Thousand Nine
Hundred Fifty-Five and 85/100 Dollars ($94,955.85) via check number 72401 for this reporting
period, and demand is hereby made for full refund of that amount.

This claim for refund -is made on two groumis. First, the Nevada Tax on Live
Entertainment is unconstitutional, Second, the Taxpayer is exempt from paying this tax pursuent
to the provisions of N.R.S. § 368A.200(5)(a). These matters are discussed in detal below,

L Nevada’s Live Entertainment Tax is a F, acially Unconstitutional Direct Tax on the
| Exercise of Constitutional Freedoms. .

Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live
entertainment” is protected expression under the First Amendment. See, e.g., Schad v. Borough

- of Mt. Ephraim, 452 U.S. 61, 65-66, 101 8.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as

well as political and ideological speech, is protected; motion pictures, programs broadcast by

Appellants' Appendix

SUPP.ROA00274

Page 413 |
000000104




4

Mevada Department of Taxation
Apiil 27, 2007 |
Page 2

radio and television, and live entertainment, such as musical and dramatic works, fall within the
First Amendment guarantee. . .”) (emphasis added); Winters v. New York, 333 U.8.507, 510, 68
S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran v. Salem Inn, Ine., 422 U.S. 922, 932,95 S.Ct.
2561, 45 L.Ed.2d 648 (1975) (nude dancing); Ward v. Rock Apainst Racism, 491 U.S. 781,
790, 109 8.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zaechini v. Scripts-Howard
Broadcasting Co., 433 U.8. 562, 578, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonball
performance) (“. . .entertainment itself can be important news.”). See also Virginia v. Black,
538 U.S. 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords
protection to symbolic or expressive conduct as well as actual speech”)., Consequently, Chapter
3684 imposes a tax directly and specifically upon activity protected by the First Amendment.

Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is facially -
unconstitutional.” Accordingly, the claims of this Taxpayer can be grounded — in the first
instance — on the fact that the tax at issue applies generally to “live entertainment.”® But there is
far more that demonstrates the invalidity of Chapter 368A. | |

While the statute is a selective tax only upon protected expression — and at that only upon
one form of entertainment (applying only to that which is “live”) — it does not even tax that
particular mode of expression in a unified and even fashion. This is because a wide variety of
“live entertainment” is specifically and statutorily exempted from the scope of tax. The
exemptions as contained in N.R.S. § 368A.200(5), include but are not limited to the following:

* Any boxing contest or exhibition governed by the provisions of Chapter 467 of
the Nevada Revised Statutes (c) .

* Live entertainment in a non-gaming facility with a maximum seating capacity of -
less than 200 (d)

» Live entertainment that is provided at a trade show (g)

' Because the Federal Constitution represents the “floer” level of protections that can be afforded under the State

Constitution (see §.0,C., Inc. v, Mirage Casing-Hotel, 117 Nev. 403, 414 (2004)), Chapter 368A. also irnposes a
direct tax upon expression protected under Asticle I, §7, of the Nevada Constitution.

2 The burden on protected activiy here is, indeed, far-reaching, and includes music, vocals, dancing, acting, drama,
and comedy. N.R.S. § 368A.090. '

> Nevertheless, the particular expression prosented by the Taxpayer also receives constitutional protections. The
Taxpayer preseats exotic dancing at its establishment, which is a form of expression that falls within the scope of the
liberties afforded by the First Amendment, See, e.g., Barnes v, Glen Theatre, Inc., 501 U.S. 560, 565, 111 8.Ct.
2456, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under the Constitution); City of Erie v. Pap’s

- A.M., 529 US. 277, 289, 120 8.Ct. 1382, 146 L.EA.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor
may an entertaiument program be prohibited solely because it displays the nude human figure, ‘[Njudity alone’
does not place otherwise protected material outside the mantle of the First Amendment. . | Furthermore, . . . nude
dancing is not without its First Amendment protections from official regulation™).
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And, of course, even the

Music performed by musicians who move constantly through the audience if no
other form of live entertainment is afforded to the patrons (k)

Live entertainment provided in the common area of a shopping mall ()

Live entertainment that is incidenta] to an amusement ride, emotion simulator or

similar digital, electronic mechanical or electromechanical attraction (I)

Live entertainment that is provided to the public in an outdoor area, without any
requirements for-the payment of and admission charge or the purchase of any
food, refreshments or merchandise {m) .

- An outdoor concert (n)

Race events ‘at a racetrack in the state jg part of the NASCAR Nextel Cup

Series, or its successor racing series, and all races associated therewith (o)

Live entertainment provided in a restaurant which is incidental to any other

+ activities conducted in the restaurant or which only serves as ambiance so long

as there is no charge to the patrons for that entertainment ).

Those are not, however, all of the exemptions. The definition of “live entertainment”

under N.R.S. § 368A.090(b) excludes, among other things:

Instrumental or vocal music in a restaurant, lounge or similar area if the music
does not routinely rise to the volume that interferes with casual conversation
and if such music would not’ generally cause patrons to watch as well as listen

(D)

Performances at certain licensed gaming establishments where the “performers

stroll continuously throughout the facility” (3)

Performances in certain areas of certain licensed gaming establishments “which
enhance the theme of the establishment Or atiract patrons to the areas of the
performances, as long as any seating provided in the immediate ares of the
performers is limited to seating at slot machines or gaming tables” (4) '

Entertainment provided by patrons. (6)
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308A.200(1). For all of these reasons, Chapter 368A clearly represents a a’z&ﬁ'erential tax upon
expressive activities.

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained

by established Supreme Court precedent. In Minneapolis Star v. Minnesota Comm’r of Rev. |
460 U.8. 575, 103 S.Ct. 1365, 75 L.Bd.2d 295 (1983), the High Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by newspapers. Noting the
“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such -
treatment unless the State asserts a counterbalancing interest of compelling importance that it
cannot achieve without differential taxation.” Id. at 586 (emphasis added). Then, in Arkansas
Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (19873,
the Court, in invalidating a discriminatory tax upon certain magazines, observed that «, . .the
‘State must show that its regulation is necessary {o serve a compelling State interest and is
narrowly drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow
tailoring requires that the government choose the least restrictive (of First Amendment
- expression) means possible to effectuate the governmental interest involved.* S

Most importantly, is the simple fact that such differential taxes upon First Amendment
activities are “presumted unconstitutional.”- Minneapolis Star, 460 U.S. at 586 (emphasis
added). See also Simon & Schuster v. Crime Victims Bd.. 502 U.S. 105, 115, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their speech™) (emphasis
added).

Utilizing these standards, it is clear that Chapter 368A is blatantly, and facially,
unconstitutional under the First Amendment. :

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdock v. Pennsylvania, 319 U.8, 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt
with a city ordinance that required those who wished to canvas or solicit to pay a licerise fee of
$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
~ First Amendment ficedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional. Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108, In the case of the Nevada Tax on Live Entertainment, there is

+ See, eg, Sable Communications of Californiz, Ine. v: F.C.C., 492 U.S. 115, 126, 109 S.Ct 2829, 106
L.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least restrictive means to further the
articulated interest). 'We assume that the governmental interest is raising taxes, which the State previously had
accomplished without infringing on First Amendment constitutional rights of expression when the tax was directed
against gambling casinos, See also United States v. Playboy Entertalnment Group. Ine. 529 U.S, 803, 816-17,
120 8.Ct. 1378, 146 L.Ed.2d 865 (2000) (“When the Government restricts speech, the Government bears the burden
of proving the constitutionality of its actions. . . . [T]he Government bears the burden of identifying a substantial
interest and justifying the challenged restriction . ... The breadth of this content-based restriction of speech
imposes an especially heavy burden on the Government to explain why a less restrictive provision would not be as
effective .. .. (citations deleted)). See also Minneapolis Star, 460 U.S. at 585 (the government must assert “a
counterbalancing interest of compelling importance that it cannot achieve without differential taxation”), Nevada
cannot do that here, :
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not even the pretext of a license involved, as it is merely a direct imﬁositian of a tax on First
Amendment freedoms.

The Supreme Court noted in Murdock that freedom of speech is “available to all, not
merely to those who can pay their own way,” and that “the power to tax the exercise of a

privilege is the power to control or suppress its enjoyment . . . those who can tax the exercise of -

this [First Amendment freedom) can make its exercise so costly as to deprive it of the resources
necessary for its maintenance.” Id. at 111-12.- The Court flatly stated that “a stare may not
impose a charge for the enjoyment of a right granted By the federal constitution.” Id. at 112

~ (emphasis added). This is because “the power to impose a license tax on the exercise of these
P , ,

Ragland® ~

2. Nevada Y Live Entértainment Tax is an Unconstitutional Differential Tax on First
Amendment Freedoms, o .

Chapter 268A is also unconstitutional because it treats certain live entertainment facilities

differently than other amusements and other providers of live entertainment. Nevada is unable to

assert an overriding government interest for this disparate treatment, and the statute must,

therefore, fail,

The Supreme Court has plainly stated “that differential taxation of First Amendment -

speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v, Medlock, 499 U.S. 439, 447, 111 8.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grosfean v. American Press Co., 297
U.8. 233, 244-249, 56 S.Ct, 444, 80 L.Ed. 660 ( 1936). This is because selective taxation is a
“powerful weapon” to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S.
at 585, citing Raflway Express Agency v. New York, 336 U.S. 106, 112-113, 69 S.Ct. 463, 93
L.Ed. 533 (1949) (Jackson, J -» concurring),

*  While Supreme Court precedent clearly establishes the invalidity of the Live Entertaivment Tax, lower court
decisions further exemplify this point. In the case of Fernandes v. Limmer, 663 F.2d 619 (5% Cir. 1981), the Court
there was dealing with a $6.00 daily fee required of anyone exercising First Amendment right in the Dallas/Ft
Worth airport. Id. at 632. The court noted that “exaction of fees for the privilege of exercising First Amendment
rights has been condemnped by the Supreme Court. . .were states permitted to tax First Amendment activities, the

eventual result might be the total suppresgion of all those voices whose pockets are not so deep. ‘[Flreedom of

speech. . .[must be] available to all, not merely to those who can pay their own way.’ Murdack v. Penngvivanig
319 U.8. 105, at [11.” Id. at 632. See also A ican Target Advertising, Inc, v, Giani 199 F.3d 1241 (19™ Cir.

2000), where the court thers examined a statute that required the posting of 2 bond in the amount of $25,000.00
before persons or entities could engage in First Amendment activities, The court upheld a $250.00 annual
registration fee because it determined that “the fee does no more than defray reasonable administrative costs,” Id. at

- 1249. But in terms of the requirement of posting a bond in the amount of $25,000.00, the conrt determined that thig

“imposes & sizeable price 1ag-upon the enjoyment of a guarantsed freedom, . .the chilling financial reality of the
bond ‘unnecessarily interfer[es] with First Amendment freedoms,’ . . . and is therefore unconstitutional, . . .» Id, at

1249, (internal cite omitted); and Joelner v. Village of Washington Park. Ill., 378 F.3d 613, 628 (7® Cir, 2004).
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As stated above, Chapter 368A not only singles out live entertainment, but also
discriminates among providers of live entertainment. First, it discriminates on the basis of the
size of the facility. It excludes small facilities with a maximum occupancy of less than two
hundred (200) persons. N.R.S. §8 368A.200(5}(d)(e). Those not excluded on the basis of size

rate, N.R.S. § 368A.200(1). The smaller venues are further taxed on their food, refreshment,
and merchandise sales, while the larger venues are not Id. This scheme, like that in
Minneapolls Star, impermissibly discriminates among businesses on the basis of their size,
Minneapolis Star, 460 U.S: at 591-92. The statute offers no rationale to justify this disparate
freatment, - -

Second, the statute discriminates among fypes of live entertainment. Most notably, the
Statute exempts certain .sporting venues such as boxing and NASCAR races. NRS. §$
368A.200(5)(c) and (0}, These exemptions impermissibly discriminate among speakers on the
basis of the content of the entertainment. It demonstrates a preference for farnily entertainment,

- which is clearly evident from the legislative history: “It eliminates sporting events, which are-

tamily oriented. We believe those are attended by local familics, and eliminating this would help
to get a second NASCAR race, an allstar basketball .game, and a baseball team.” ASSEMBIY
COMMITTEE ON COMMERCE AND LABGR OF NEVADA, 73d Scss. 17-18 (2005). '

For obvious reasons, taxes such as this, which discriminate on the basis of the content of

the speech, trigger heightened scrutiny under the First Amendment, Leathers, 499 U.S. at 447,

Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distinguishes ‘Chapter 368A from a generally applicable amusement tax. See,
generally, American Multi-Cinema, Inc, v. City of Warrenville, 748 N.E.2d 746, 321
NLApp.3d 349 (2001). |

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
constitutional muster, require a compelling governmental justification. Leathers, 499 U.S. at
446-47; Minneapolis Star, 460 U.S. at 592-93. The government’s interest in collecting revenues
cannot sustain Chapter 368A, because the State must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minneapolis
Star, 460 U.S. at 586. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility.or whether the facility meets Defendants’ unilateral
desighation of “family-oriented.” Therefore, Chapter 368A is unconstitutional,

3. The Taxpayer is exempt ﬁ-am taxation pursuant fto the provisions of N.R.S. §
3684.200¢5), .

As stated above, Chapter 368A contains numerous exemptions to the Live Entertainment
Tax, one of which involves “live entertainment that the State is prohibited from taxing under the
Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons as set forth in the two subsections immediately above, the
State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general,
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Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuént to the
exemption as set forth in N.R.S. § 368A.200(5)(a).

For the reasons that I have set forth above, the Taxpayer is entitled to a total refund of aj]

Live Entertainment Tixes paid, together with appropriate interest, and requests immediate

payment of the same, If there is any further information that you need in order to be able to
complete the processing of this Claim for Refund, plesse do not hesitate to contact me directly.

Sincerely,

GHANEM & SULLIVAN, LLP
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At-tbs: At Law

 Elizabeth M. Ghanem Diana L. Sullivan
eghanem@gs-lawyers.com _ dsullivan@gs-lawyers.com

April 26, 2007

VIA FACSIMILE (775-684-2020)

AND OVERNIGHT COURIER
Nevada Department of Taxation
Attn: Michelle Jacobs

1550 College Parkway

Carson City, Nevada 89706

Re:  Claim for Refund — Nevada Tax on Live Entertainment
Taxpayer: SHAC, LLC
Tax Period: March 2004

Dear Ms. Jacobs:

~ Please be advised that the undersigned represents SHAC, LLC (*Taxpayer”), and this
correspondence should be considered as the Taxpayer’s formal claim for refind pursuant to
. N.R.8. § 368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment
(N.R.S. §§ 368A.010 et seq., and sometimes referred to herein as “Chapter 368A”). This letter is
being sent pursuant to directions from Deputy Attorney General Dennis Belcourt, who is
representing the State and the applicable agencies in pending legal actions concerning the Tax on
Live Entertainment. :

Pursuant hereto, the Taxpayer hereby demands a refund of any and all Live Entertainment
Taxes paid for the reporting period of March 2004, together with the statutory interest provided
for by N.R.S. § 368A.270. '

According to our records, the Taxpayer paid a total of Eighty '_I‘housﬁnd Two Hundred
Forty and 97/100 Dollars ($80,240.97) via check number 1917 for this reporting period, and
demand is hereby made for full refund of that amount.

This claim for refund is made on two grounds. First, the Nevada Tax on Live
Entertainment is unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant
to the provisions of N.R.S, § 368A.200(5)(a). These matters are discussed in detail below.

1. Nevada’s Live Entertainment Tax is a Facially Unconstitutional Direct Tax on the
Exercise of Constitutional Freedoms.

Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live

- entertainment” is protected expression under the First Amendment. See, e.g,, Schad v. Borough

. of Mt. Ephraim, 452 U.S. 61, 65-66, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological speech, is protected; motion pictures, programs broadcast by
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radio and television, and live enteriainment, such as musical and dramatic works, fall within the
First Amendment guarantee. . .”) (emphasis added); Winters v. New York, 333 U.58.507, 510, 68
5.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doxran v. Salem Inn, Inc., 422 U.S, 922, 932, 95 S.Ct.
2561, 45 L.Ed.2d 648 (1975) (nude dancing); Ward v. Rock Against Racism, 491 U.S. 781,
790, 109 5.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zacchini v. Scripts-Howard
Broadcasting Co., 433 U.S. 562, 578, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977) (human cannonball
performance) (. . .entertainment itself can be important news.”). See also Virginia v. Black,
338 U.S. 343, 338, 123 8.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords
protection to symbolic or expressive conduct as well as actual speech™). Consequently, ChaPter

- 368A imposes a tax directly and specifically upon activity protected by the First Ainendment.

Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is facially
unconstitutional® Accordingly, the claims of this Taxpayer can be grounded — in the first
instance — on the fact that the tax at issue applies generally to “live entertainment.”” But there is
far more that demonstrates the invalidity of Chapter 368A, |

While the statute is a selective tax only upon protected expression — and at that only upon

‘one form of entertainment (applying only to that which is “live™ - it does not even tax that .

particular mode of expression in & unified and even fashion, This is because a wide variety of
“live entertainment” is specifically and statutorily exempted from the scope of tax. The
exemptions as contained in N.R.S, § 368A.200(5), include but are not limited to the following:

Any boxing contest or exhibition governed by the provisions of Chapter 467 of the Nevada
Revised Statutes (c)

* Live entertainment in a non-ganﬁng faci]ity' with a maximum seating capacity of
less than 200 (d)

e Live entertainment that is provided at a trade show (g)

! Becauss the Federal Constitution represents the “floor” level of protections that can be afforded under the State

Constitution (see 8.0.C., Inc. v. Mirage Casing-Hotel, 117 Nev. 403, 414 (2004)), Chapter 368A also imposes a
direct tax upon expression protected under Article I, 7, of the Nevada Constitution.

* The burden on protected activity here is, indeed, far-reaching, and includes music, vocals, dancing, acting, drama,
and comedy. N.E.S. § 368A.090. : ‘

* Nevertheless, the particular expression presented by the Taxpayer also receives constitutional protections. The
Taxpayer presents exotic dancing at its establishment, which is a form of expression that falls within the scope of the
liberties atforded by the First Amendment, See, e.g., Barnes v, Glen Theatre, Inc., 501 U.S. 560, 565, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under the Constitution); City of Erie v. Pap’s
A-M., 529 U.8. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor
may an entertainment program be prohibited solely because it displays the nude human figure, ‘[NJudity alone’
does not place otherwise protected material outside the mantle of the First Amendment, . . . Furthermore, . . . mxde

_ dancing is not without its First Amendment protections from official regulation™).
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* Music performed by musicians who move constantly through the audience if no
other form of live entertainment is atforded to the patrons (h)

* Live entertainment provided in the common area of a shopping mall (j)

* Live entertainment that is incidental to an amusement ride, emotion simulator or

.

similar digital, electronic mechanical or electromechanical attraction O

* . Live entertainment ‘that is provided to the public in an outdoor afea, without any
requirements for the payment of and admission charge or the purchase of any food,
refreshments or merchandise (m)

* An outdoor concert (n)

* Race events at a racetrack in the state is part of the NASCAR Nextel Cup
Series, or its successor racing series, and all races associated therewith (o)

s Live entertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance so long
as there is no charge to.the patrons for that entertainment (p).

. o ¢ Those are not, however, all of the exemptions. The definition of “ljve entertainment”
under N.R.S. § 36 8A.090(b) excludes, among other things:

does not routinely rise to the volume that interferes with casual conversation
and if such music would not generally cause patrons to watch as well as listen

ey

* Performances at certain licensed gaming establishments where the “performers
stroll continuously throughout the facility” (3)

* Performances in certain areas of certain licensed gaming establishments “which
enhance the theme of the establishment or attract patrons to the areas of the
performances, as long as any seating provided in the immediate area of the
performers is limited to seating at slot machines or gaming tables” (4)

* Entertainment provided by patrons, (6)

forms of entertainment that do not fall within one of the numerous exceptions. There is a higher
rate of tax assessed against those establishments with a seating capacity of less than 7,500
persons, than applies to facililes with seating capacities over that number NRS. §
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368A.200(1). For all of these reasons, Chapter 368A clearly represents a differential tax uimn
expressive activities. |

With these vari in mind, the ifuti ' '
by established Supreme Court precedent, In Minneapolis Star v, Minnesota Comm’r of Rev.,
460 U.S. 575, 103 S.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court was asked to consider the

constitutionality of a. “use tax” levied against paper and ink used by newspapers, Noting the
“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such

Ireatment unless the State asse & counterbalancing interest of compelling importance that it

cannot achi¢ve without differential taxatiop * Id. at 586 (emphasis added). Then, in Arkansas-

Writers’ Project, Inec. v. Ragland 481 U.S. 221, 231, 107 S.Ct. 1722, 95 L.Bd2d 209 (1987),

the Court, in invalidating a discriminatory tax upon certain magazines, observed that “, . .the.

State must show that jts regulation is necessary to serve @ compelling State interest and is
rarrowly drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow
tailoring requires that the government choose the least restrictive (of First Amendment
expression) means possible to effectuate the governmental interest involyed 4 -

Most importantly, is the simple fact that such differential taxes upon First Amendment -

activities are “presumed unconstitutional”  Minneapolis Star, 460 U.S. at 586 (emphasis
added). See also Simon & Schuster v, Crime Victims Bd., 502 US. 105, 115, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their speech™) ‘(emphasis

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdock v. Pennsylvania 319 U.8. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943), The case dealt
with a city ordinance that required those who wished to canvas or solicit to pay a license fee of
$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
~First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional. Yet the license tax proposed by this ordinance ig in

substance just that,” Id. at 108. In the case of the Nevada Tax on Ljve Entertainment, there ig

o See £.g., Sable Communications of California, Inc. v, F.C.C., 492 U.S. 115, 126, 109 S.Ct. 2829, 106
1.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least restrictive means to further the
articulated interest). We assurme that the governmenta] interest ig raising taxes, which the State previously had
accomplished without infringing on First Amendment constitutiona] rights of expression when the tax was directed
against gambling casinos, See also Unite 8 . Playboy Entertainment Gy up, Ine., 529 U.S, 803, 816-17,
120 8.Ct. 1878, 146 1..Ed.24 865 (2000) “When the Government restricts speech, the Government bears the burden
of proving the constitutionality of its actions. . . . [Tlhe Government bearg the burden of identifying & substantis]
interest and justifying the challenged restriction ++ . The breadth of this ccntent-based‘reshiqﬁon of speech
imposes an especially heavy burden on the Government to explain why a less restrictive provision would not be ag
effective .. .. (citations deleted)). See also Minneapolis Star, 460 1J.S. at 585 (the government must assert “z
counterbalancing interest of compelling importance that it cannot achieve without differentia] taxation™). Nevads
cannot do that here, . —
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not even the pretext of a license involved, as it is merely a direct imposition of.a tax on First
Amendment freedoms, '

The Supreme Court noted in Murdock that-freedom of speech is “available to all, not

merely to those who can pay their own way,” and that “the power to tax the exercise of a

privilege is the power to control or suppress its emjoyment . . . those who can tax the exercise of

this [First Amendment freedom] can make its exercise so costly as to deprive it of the resources

necessary for its maintenance.” Id. at 111-12. The Court flatly stated that “a state may not
impose q charge for the enjoyment of a right granted by the federal constitution.” Id. at 112
(emphasis added). This is because “the power to impose a license tax on the exercise of these
freedoms is indeed as potent as the power of censorship which this court has repeatedly struck
down,” %c_l at 113. These principles were reaffirmed in the cases of Minneapolis Star and

Ragland.

2, Nevada’s Live Enterfainment Tux is an L&:constituﬁiana! Differential Tax on First
Amendment Freedoms, o : :

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers ‘is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v. Medlock, 499 U.S. 439, 447, 111 8.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grosjean v, American Press Co., 297
U.8. 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon” to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S.

at 585, citing Railway Express Agency v, New York, 336 U.S. 106, 112-113, 69 8.Ct. 463, 93

L.Ed. 533 (1 949)'(.T_apkson, J., concurring).

*  While Supreme Court precedent clearly establishes the invalidity of the Live Entertainment Tax, lower court
- decisions further exemplify this point, In the case of Fernandes v, Limmer, 663 F.2d 619 (5* Cir. 193 1), the Court
there was dealing with a $6.00 daily fee required of anyone exercising First Amendment rights in the Dallas/Ft.
Worth airport. Jd. at §32. The court noted that “exaction of fees for the privilege of exercising First Amendment
rights has been condemned by the Supreme Court. . .were states permitted to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets are not so deep. ‘[Flreedom of
- speech, . [must be] availabie to all, not merely to those who can pay their own way,” Murdock v. Pernsyivania

319 U.S. 105, at 111.” Id, at 632. See also lcan Target Advertising, Ine. v. Giani 199 F.3d 1241 (10" Cir,
2000), where the court there examined 4 statute thar requited the posting of a bond in the amount of $25,000.00
before persons or entities could engage in First Amendment activities. The court upheld a $250.00 annua]
registration fee because it determined that “the fee does no more than defray reasonable administrative costs,” Id, at
1249. But in terms of the requirement of posting a bond in the amount of $25,000.00, the court determined that this
“imposes a sizeable price tag upon the enjoyment of a guaranteed freedom. . .the chilling financial reality of the
bond ‘unnecessarily interfer{es] with First Ameéndment freedoms,” . . . and is therefore unconstitutional. . . .* Id, at

1249. (internal cite omitted); and Joelner v. Village of Washington Park, I, 378 F.3d 613, 628 (7* Cir. 2004).
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As stated above, Chapter 368A not only singles out live entertainment, but also
~ discriminates among providers of live entertainment. Fist, it discriminates on the basis of the
size of the facility. It excludes small facilities with a maximum occupancy of less than two
hundred (200) persons. N.R.S. §§ 368A.200(5)(d)}e). Those not excluded on the basis of size
are then taxed at different rates according to their size, with the smaller venues paying the higher
rate. N.R.S. § 368A.200(1). The smaller venues are further taxed on their food, refreshment,
and merchandise sales, while the larger venues are not. Id. This scheme, like that in
Minneapolis Star, impermissibly discriminates among businesses on the basis of their size,
Minneapolis Star, 460 U.S, at 591-92.  The statute offers no rationale to justify this disparate
treatment. ' |

Second, -the statute discriminates among zypes of live entertainment. Most notably, the
statute exempts certain sporting venues such as boxing and NASCAR races. N.R.S. §8
368A.200(5)(c) and (o). These exemptions impermissibly discriminate among speakers on the
basis of the content of the entertainment, K demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “It eliminates sporting events, which are
family oriented. We believe those are attended by local families, and eliminating this would help
to get a second NASCAR race, an all-star basketball game, and a baseball team.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005).

For obvious reasons, taxes such as this, which discriminate on the basis of the cantent of
the speech, trigger heightened scrutiny under the First Amendment. Leathers. 499 U.S. at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distinguishes Chapter 368A. from a generally applicable amusement tax. See,
generally, American Multi-Cinema, Ine. v. Citv of Warrenville, 748 N.E.2d 746, 321
[1.App.3d 349 (2001). '

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
constitutional muster, require a compelling governmental justification. Leathers; 499 U.S, at
446-47, Minneapolis Star, 460 U.S, at §92-93. The government’s interest in collecting revenues
- cannot sustain Chapter 3684, because the State must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation, Minneapolis
Star, 460 U.S. at 586. Defendants cannot assert a compelling reason for taxing live
entertdinment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility or whether the facility meets Defendants’ unilateral
designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional.

3. The Taxpayer is exempt from taxation pursuant to the provisions of N.R.S. §
368A4.200¢5). _ ' L .

As stated above, Chapter 368A contains numerous exemptions to the Live Entertainment
Tax, one of which involves “live entertainment that the State is prohibited from taxing under the-
Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons as set forth in the two subsections immediately above, the
State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general.
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Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuant to the
exemption as set forth in N.R.S, § 368A.200(5)(a). :

. For the reasons that I have set forth above, the Taxpayer is entitled to a total refund of all
Live Entertainment Taxes paid, together with appropriate interest, and requests immediate
payment of the same, If there is any further information that you need in order to be able to
complete the processing of this Claim for Refund, please do not hesitate to contact me directly.
| Sincerely,
GHANEM & SULLIVAN, LLP
D
By: @&n
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Elizabeth M. Ghanem | Diana L. Sullivan
eghanem(@gs-lawyers.com dsullivan@gs-lawyers.com

April 26, 2007

VIA FACSIMILE (775-684-2020)
AND OVERNIGHT COURIER

- Nevada Department of Taxation
Attn: Michelle Jacobs

1550 College Parkway

Carson City, Nevada 89706

Re:  Claim for Refund — Nevada Tax on Live Entertainment
Taxpayer: K-Kel, Inc.
Tax Period: March 2004

Dear Ms. Jacobs:

Please be advised that the undersigned represents K-Kel, Inc. (“Taxpayer™), and this
correspondence should be considered as the Taxpayer’s forinal claim for refund pursuant to
N.R.S. § 368A.260 regarding taxes paid under the State of Nevada’s Tax on Live Entertainment
(N.R.S. §§ 368A.010 ef seq., and sometimes referred to herein as “Chapter 368A”). This letter is
being sent pursuant to directions from Deputy Attorney Gemeral Dennis Belcourt, who is
representing the State and the applicable agencms in pending legal actions conceming the Tax on
Live Enterfainment.

Pursuant héreto the Taxpﬁyér hereby demands a refund of any and all Live Entertainment
Taxes paid for the reporting period of March 2004, together with the statutory interest provided
for by N.R.S. § 368A. 270

According fo our remrds, the Taxpayer paid a total of One Hundred Forty-Seven
Thousand Six Hundred Twelve and 55/100 Dollars ($147,612.55) via check number 5602 for this
" reporting period, and demand is hereby made for full refund of that amount.

This claim for refund is made on fwo gromds. First, the Nevada Tax on Live
Entertainment is unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant
to the provisions of N.R.S. § 368A.200(5)(a). These matters are discussed in detail below,

1. Nevada’s Live Entertainment Tax is a Facially Unconstitutional Direct Tax on
the Exercise of Constitutional Freedoms.

8861 WEST SAHARA AVENUE, SUITE 120 ¢ LAS VEGAS, NV ¢ 89117
PHONE: (702) 8624450 ¢ FAX: (702) 8624422
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Chapter 368A imposes & direct tax specifically upon “live entertainment.” And,
“live entertainment” is protected expression under the First Amendment. See, e.g., Schad
v. Borough of Mt. Ephraim, 452 U.S. 61, 65-66, 101 S.Ct. 2176, 68 L.Ed.2d 671 (1981)
(“Entertainment, as well as political and ideological speech, is protected; motion pictures,
- programs broadcast by radio and television, and live entertainment, such as musical and
dramatic works, fall within the First Amendment guarantee. . .”) (emphasis added);
Winters v. New York, 333 1.5.507, 510, 68 S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere
entertainment, in-and-of itself, is considered protected expression under the First
Amendment); Doran v. Salem Inn, Ine., 422 U.S. 922, 932, 95 8.Ct. 2561, 45 L.Ed.2d

648 (1975) (nude dancing); Ward v. Rock Against Racism, 491 U.S, 781, 790, 109 S.Ct..

2746,. 105 LEd.2d 661 (1989) (rock . music) and Zacchinl v. Scripts-Howard
Broadcasting Co., 433 U.S, 562, 578, 97 S.Ct. 2849, 53 L.Ed.2d 965 (1977) (human
cannonball performance) (“. . .entertainment itself can be important news.”). See also
Virginia v. Black, 538 U.S. 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First
Amendment affords protection to symbolic or expressive conduct as well as actual
speech”). Consequently, Chapter 368A imposes a tax directly and specifically upon
activity protected by the First Amendment.’ |

M;}re:over, the Taxpayer asserts that the Nevada Tax on Live Entertainment is

facially unconstitutional.* Accordingly, the claims of this Taxpayer can be grounded —in -

the first instance — on the fact that the tax at issue applies generally to “live
entertainment.” But there is far more that demonstrates the invalidity of Chapter 368A.

While the statute is a selective tax only upon protected expression — and at that
only upon one form of entertainment (applying only to that which is “live™) — it does not
even tax that particular mode of expression in a unified and even fashion. This is because
a wide variety of “live entertainment” is specifically and statutorily exempted from the
scope of tax. The exemptions as contained in N.R.S. § 368A.200(5), include but are not
limited to the following: | .

! Because the Federal Constitution represents the “floor” level of protections that can be afforded under the

State Constitution (see S.0.C., Inc. v. Mirage Casina-Hotel, 117 Nev. 403, 414 (2004)), Chapter 363A
also imposes & direct tax upon expression protected under Articlé I, 117, of the Nevada Constitution.

* The burden on protected activity here is, indeed, far-reaching, and includes music, vocals, dancing,
acting, drame, and comedy. N.R.S. § 368A.090. | .

> Nevertheless, the particular expression presented by the Taxpayer also receives constitutional
protections, The Taxpayer presents exotic dancing at its establishment, which is a form of expression that
falls within the scope of the liberties afforded by the First Amendment. See, e.g., Barnes v. Glen Theatre,
Ine., 501 U.S. 560, 565, 111 S.Ct, 2456, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under

the Constitution); City of Erie v. Pap’s AM., 529 U.8. 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000)

(same). See also Schad, 452 U.S. at 65-66 ("Nor may an entertainment program be prohibited solely
because it displays the nude human figure. ‘[Nludity alone’ does not place otherwise protected material
outside the mantle of the First Amendment. . . . Furthermore, . . . mude dancing is not without jts First
Amendment protections from official regulation™), : '
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Any boxing contest or exhibition governed by the provisions of Chapter 467

Live entertainment in a non-gaming facility with a maximum seating
capacity of less than 200 (d) |

Live entertainment that is provided at a trade show ()

Music pérfonned by musicians who move: constantly through the

audience if no other form of live entertainment is afforded to the patrons

(h)
Live entertainment provided in the common area of a shopping mall (j)

Live cntertainment that is incidental to an amusement ride, emotion
simulator or similar digital, electronic mechanical or electromechanical
attraction (1)

Live entertainment that is provided to the public in an outdoor ai'ea,
without any requirements for the payment of and admission charge or
the purchase of any food, refreshments or merchandise (m)

An outdoor concert (n)

Race events at a racetrack in the state is part of the NASCAR Nextel
Cup Series, or its successor racing series, and all races associated
therewith (o)

Live entertainment provided in a restaurant. which is incidental to any
other activities conducted in the restaurant or which only serves as
ambiance so long as there is no charge to the patrons for that
entertainment (p).

Those are not, however, all of the exemptions, The definition of “live
entertainment” under N.R.S. § 368A.090(b) excludes, among other things:

Instrumental or vocal music in a réstaurant, lounge or similar area if the
music does not routinely rise to the volume that interferes with casual
conversation and if such music would not generally cause patrons to
watch as well as listen (1) -

Performances at certain licensed gaming establishments where the
“performers stroll continuously throughout the facility” (3) :
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* Performances in certain areas of certain licensed gaming establishments

* “which enhance the theme of the establishment or attract patrons to the
areas of the performances, as long as any seating provided in the
immediate area of the performers is limited to seating at slot machines or
gaming tables” (4)

¢ Entertainment provided bf patrons. (6)
And, of course, even the amount of the tax is not consistently assessed against

those forms of entertainment - that do not fall within one of the numerous exceptions.
There is a higher rate of tax assessed against those establishments with a seating capacity

of less than 7,500 persons, than applies to facilities with seating capacities over that
number. N.R.S. § 368A.200(1). For all of these reasons, Chapter 368A clearly represents |

a differential tax upon expressive activities.

With these various factors in mind, the unconstitutionality of Chapter 368A is
preordained by established Supreme Court precedent. In Minpeapolis Star v.
Minnesota Comm’r of Rev., 460 U.S. 575, 103 S.Ct. 1365, 75 L.Bd.2d 295 (1983), the
High Court was asked to consider the constitutionality of a “use tax” levied against paper

and ink used by newspapers, Noting the “[d]ifferential taxation of the press,” the Court

commented that it could not “countenance such treatment unless the State asserts a

‘counterbalancing interest of compelling importance that it cannot achieve without.

differential taxation,” Id. at 586 (emphasis added). Then, in Arkansay Writers’
Project, Inc. v. Ragland, 481 U.S, 221, 231, 107 S.Ct, 1722, 95 L.Ed2d 209 (1987), the
Court, in invalidating a discriminatory tax upon certain magazines, observed that %, . .the
State must show that its regulation is necessary to serve a compelling State Interest and
1s rarrowly drawn to achieve that end.” (Emphasis added). And, under strict scrutiny,
narrow tailoring requires that the: government choose the least restrictive (of First
Amendment expression) means possible to effectuate the governmental interest
involved.* _
| ‘Most importantly, is the simple fact that such -differential taxes upon First
Amendment activities are “presumed unconstitutional ” Minneapolis Star, 460 U.S. at
586 (emphasis added). See also Simon & Schuster v, Crime Victims Bd., 502 U.S. 105,
115, 112 8.Ct. 501, 116 L.Ed.2d 476 (1991) (“A statute is presuinptively inconsistent

Y See eg., Sable Communication lifornia, Ine. v, F.C.C., 492 U.S. 115, 126, 109 5.Ct. 2829;

106 L.Ed.2d 93 (1989) (narraw tailoring requires that the government choose the “least restrictive means to

further the articulated interest). We assume that the governmental interest is raising taxes, which the Staie
previously had accomplished withont infringing on First Amendment constitational tights of expression
when the tax was directed against gambling casinos. See a/so United States v. Playboy Entertainment
Group, Inc., 529 U.S. 803, 816-17, 120 S.Ct. 1878, 146 1.Ed.2d 865 (2000) (“When the Government
restricts speech, the' Government bears the burden of proving the constitutionality of its actions. . . . [The
" Govemnment bears the burden of identifying a substantial interest and Justifying the challenged restriction |
. . . The breadth of this content-based restriction of speech imposes an especially heavy burden on the
Government to explain why a less restrictive provision would not be as effective . . . . (citations deleted)),

See also Minneapolis Star, 460 U.S. at 585 (the government must assert “a counterbalancing interest of

compelling importance that it eannot achieve without differantial taxation”). Nevada cannot do that here,
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with the First Amendment if it imposes a financial burden on speakers because of the
content of their speech™) (emphasis added). : ’

Utilizing these standards, it is clear that Chapter 368A ig blatantly, and Jacially,

unconstitutional under the First Amendment,

The Supreme Court dealt with the issue of taxing First Amendment rights in the
case of Murdock v. Pennsylvania, 319 U S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943),
The case dealt with a city ordinance that required those who wished to canvas or solicit to

Pay a license fee of $1.50 per day or $7.00 for one week. Id. at 106, The Supreme Court.

stated that, in regard to First Amendment freedoms, “it could hardly be denied that 3 tax

- laid specifically ‘on the exercise of those freedoms would be unconstitutional. Yet the

license tax proposed by this ordinance is in substance just that” Id. at 108. In the case
of the Nevada Tax on Yijve Entertainment, there is not even -the pretext of a license
involved, as it is merely a direct imposition of a tax on First Amendment freedoms.

The Supreme Court noted in Murdock that freedom of spe¢ch is “available to ail,
not merely to those who can pay their own way,” and that “the power to tax the exercise
of a privilege is the power to control or suppress its enjoyment . . . those who can tax the
exercise of this [First Amendment fieedom] can make its exercise $0 costly as to deprive
it of the resources necessary for its maintenance.” Id. at 111-12. The Court flatly stated
that “a state may not impose a charge Jor the enjoyment of a right granted by the
Jederal constitution.” Id. at 112 (emphasis added), This is because  “the power to
impose a license tax on the exercise of these freedoms is indeed ag potent as the power of
censorship which this court has repeatedly struck down.™ Id. at 113, These principles

were reaffirmed in the cases of Minneapolis Star and Ra and .’

2, Névada{r Live Entertainment Tax s an Unconstitutional Differential Tax on
First Amendment Freedoms,

*  While Supreme Court precedent clearly establishag the invalidity of the Livé Entertainment Tax, lower

- court decisions further exemplify this point, In the case of Fernandes v. Limmer, 663 F.2d 619 (5* Cir.

1981), the Court there was dealing with 5 $6.00 daily fee required of anyone exercising First Amendment
rights in the Dallas/Ft, Worth airport. Id. at 632, The court noted that “exaction of fees for the privilege of
exercising First Amendment rights has been condemned by the Supreme Court, . .wers states permitted to
tax First Amendment activities, the eventual result might be the total suppression of all those voices whoss

pockets are not so deep. ‘[Flreedom of speech. , .[must be] available to all, not merely to those who can pay

their own way,” Murdack v. Penn lvania 319 U.8, 105, at 111.* Id. at 632. See also Anerican Target
Advertising, Inc. v. Giant, 199 F.3d 1241 (10" Cir. 2000), where the court there examined a statute that
required the posting of a bend in the amount of $25,000.00 before Persons or entities could engage in First
Amendment activitiés. The court upheld a $250.00 annual registration. fee because it determined that “the
fee does no more than defray reasonable administratjve costs,” Id. at 1249, But in terms bf the requirement

of posting a bond in the amount of 325,000.00, the court determined that this “imposes a sizeable price tag

upon the enjoyment of a guaranteed freedom, . .the chillig financial reality of the bond ‘unnecessarily

interfer[es] with First Amendment freedoms,” . ., and is therefors unconstitutional. . . .” Jd, at 1249,

(internal cite omitted); and Joelmer v. Village of Washington Park, 1IL, 378 F.3d 613, 628 (7% Ciy. 2004),
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Chapter 268A is also unconstitutional because it treats certain live entertainment
facilities differently than other amusements and other providers of live entertainment.
Nevada is unable to assert an overriding government interest for this disparate treatment,
and the statute must, therefore, fail.

The Supreme Court has plainly stated “that differential taxation of First
Amendment speakers is constitutionaily suspect when it threatens to suppress the
expression of particular ideas or viewpoints.” Leathers v. Medlock, 499 U.S. 439, 447,
111 S.Ct. 1438, 113 L.Ed.2d 494 (1991), citing Minneapolis Star, 460 U.S. at 585: and

Grosjean v. American Press Co. 297 U.S. 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 - .

(1936). This is because selective taxation is a “powerful weapon” to suppress the speaker
or viewpoint selected. Minneapolis Star, 460 U.S. at 585, citing Raflway Express
Agency v. New York, 336 U.S. 106, 112-113, 69 S.Ct 463, 93 L.Ed. 533 (1949)
(Jackson, J.; concurring). -

As stated above, Chapter 368A not only singles out live entertainment, but also

discriminates among providers of live entertainment. First, it discriminates on the basis
of the size of the facility. It excludes small facilities with a maximum occupancy of less
than two hundred (200) persons. N.R.S. §§ 368A.200(5)d)(e). Those not excluded on
the basis of size are then taxed at different rates according to their size, with the smaller
venues paying the higher rate, N.R.S. § 368A.200(1). The smaller venues are further
taxed on their food, refreshment, and merchandise sales, while the larger venues are not.
Id. This scheme, like that in_Minneapolis Star, impermissibly discriminates among
businesses on the basis of their size. Minmeapolis Star, 460 U.S. at 591-92. The statute
offers no rationale to justify this disparate treatment. |

Second, the statute discriminates among fypes of live entertainment. Most
notably, the statute exempts certain sporting venues such as boxing and NASCAR races.
N.R.8. §§ 368A.200(5)(c) and (0). These exemptions impermissibly discriminate among
speakers on the basis of the content of the entertainment. It demonstrates a preference for
family entertainment, which is clearly evident from the legislative history: “It eliminates
sporting events, which are family oriented. We believe those are attended by local
families, and eliminating this would help to get a second NASCAR race, an all-star
basketball game, and a baseball team.” ASSEMBLY COMMITTEE ON COMMERCE AND
- LABOR OF NEVADA, 73d Sess. 17-18 (2005).

For obvious reasons, taxes such as this, which discriminate on the basis of the
content of the speech, trigger heightened scrutiny under the First Amendment. Leathers,
499 U.S. at 447, Further, the fact that Chapter 368A singles out live entertainment
venues and discriminates among them distinguishes Chapter 368A from a generally

applicable amusement tax. See, generally, American Multi-Cinema, Inc. v, City of .

Warrenville, 748 N.E.2d 746, 321 Il App.3d 349 (2001).

_ These modes of discrimination among taxpayers are presumptively invalid and, to
sustain constitutional muster, require a compelling governmental justification. Leathers
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499 U.S. at 446-47; Minneapolis Star, 460 U.S. at 592-93. The govemnment’s interest in
collecting revenues cannot sustain Chapter 368A, because the State must show that the
tax is necessary to serve a compelling state interest which could not be achieved without
differential taxation, Minneapolis Star, 460 U.S. at 536. Defendants cannot assert a
compelling reason for taxing live entertainment differently from other forms of
entertainment or for the differential taxation of live entertainment based on the size of the
facility or whether the facility meets Defendants’ unilateral designation of “family-
oriented.” Therefore, Chapter 368A is uncoustitutional, _

3. The Taxpayer is exempt from taxation pursuant to the provisions of N.R.S. §
3684.200(5). S |

As stated above, Chapter 368A contains numerous exemptions to the Live
Entertainment Tax, one of which involves “ljve entertainment that the State is prohibited
from taxing under the Constitution, laws or treatises of the United States or Nevada
Constitutions.” N.R.S. § 368A.200(5)(a). Here, for the reasons as set forth in the two
subsections immediately above, the State of Nevada is, in fact, precluded from directly

taxing “live entertainment” in general. Accordingly, the Taxpayer is exempt for having to

pay the Live Erntertainment tax pursuant to the exemption ag set forth in N.R.S. .§
368A.200(5)(a). ‘

For the reasons that 1 have set forth above, the Taxpayer is entitled to a total
refund of all Live Entertainment Taxes paid, together with appropriate interest, and
requests immediate payment of the same. If there js any further information that you need
in order to be able to complete the processing of this Claim for Refund, please do not
hesitate to contact me directly,

Sincerely,

'GHANEM & SULLIVAN, LLP
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April 26, 2007

V1A FACSIMILE (775-684-2020) | N,
AND OVERNIGHT COURIER | RECEIVED

. Nevada Department of Taxation - .
| Attm: Michelle Jacobs APR 27 2007
1550 College Parkway . '
ege T - STATE OF NEVAD:
Carson City, chada_ 89706 . DEPARTMENT OF TAxiTmH

Re:  Claim for Refund - Nevada Tax on Live Entertainment
Taxpayer: The Power Company, Inc. .
- Tax Period: March 2004 ‘

Dear Ms. Jacobs:

| Please be advised that the undersigned represents The Power Company, Inc.
. (“Taxpayer"), and this correspondence should be considered as the Taxpayer’s formal claim for
. refund pursuant to N.R.S. § 368A.260 regarding taxes paid under the State of Nevada’s Tax on
Live Entertainment (N.R.S. §§ 368A.010 et seq., and sometimes referred to herein ag “Chapter
368A"). This letter is being sent pursuant to directions from Deputy Attorney General Dennis
Belcourt, who is representing the State and the applicable agencies in pending legal actions

concerning the Tax on Live Entertainment. |

Pursuant hereto, the'Taxpayer hereby demands a refund of any and all Live Entertainment
Taxes paid for the reporting period of March 2004, together with the statutory interest provided
for by N.R.S. § 368A.270. .

~ According to our records, the Taxpayer paid a total of One Hundred Eleven Thousand
Two Hundred Twenty-Nine and 07/100 Dollars ($111,229.07) via check number 8097 for this
reporting period, and demand is hereby made for full refund of that amount,

This claim for refund is made on two grounds. First, the Nevada Tax on Live
Entertainment is unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant
to the provisions of N.R.S. § 368A.200(5)(a). These matters are discussed in detail below.

I Nevada’s Live Entertainment Tax Is a Facially Unconstitutional Direct Tax on the
Exercise of Constitutional Freédoms. '

Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live

entertainment” is protected expression under the First Amendment, See, ¢.g., Schad v. Borough

. of Mt. Ephraim, 452 U.8. 61, 65-66, 101 8.Ct. 21 76, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and ideological spesch, is protected; motion pictures, programs broadcast by
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radio and television, and live entertainment, such as musical and dramatic works, fall within the
First Amendment guarantee, . .”) (emphasis added); Winters v. New York, 333 U.8.507, 510, 68
S.Ct. 665, 92 L.Ed.2d 840 (1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran v. Salem Inn, Inc., 422 U.S. 922, 932, 95 S.Ct.
- 2561, 45 L.Ed.2d 648 (1975) (nude dancing); Ward v. Rock Against Racism, 491 U.S, 781,
790, 109 S.Ct. 2746, 105 L.Ed.2d 661 (1989) (rock music) and Zacchini v. Scripts-Hnward
- Broadcasting Co,, 433 U.S. 562, 578, 97 8.Ct. 2849, 53 L.Ed. 2d 965 (1977) (human cannonbal]
performance) (*. . .entertainment itself can be important news.”). See also Virginia v. Black,
538 U.S. 343, 358, 123 S.Ct. 1536, 155 L.Ed.2d 535 (2003) (“the First Amendment affords
protection to symbohc or expressive conduct as well as actual speech™). Consequently, Chapter
368A imposes a tax directly and specifically upon activity protected by the First Amendment.

Mnreover the Taxpayer asserts that the Nevada Tax on Live Entertainment is facially
unconstitutional 2 Accordingly, the claims of this Taxpayer can be grounded — in the first
instance — on the fact that the tax at issue applies gererally to “live entertammant.” But there is
far more that demonstrates the invalidity of Chapter 368A.

While the statute is a selective tax only upon protected expression — and at that only upon
one form of entertainment (applymg only to that which is “live”) — it does not even tax that
particular mode of expresmm in a unified and even fashion. This is because a wide variety of
“live entertainment” is specifically and statutorily exempted from the scope of tax. The
exemptions as contained in N.R.S. § 368A.200(5), include but are not limited to the following;

¢ Any boxing contest or exhibition governed by the provisions of Chapter 467
of the Nevada Revised Statutes (c)

& Live entertainment in a non-gaming f‘amhty with a maximum seating capacity .
of less than 200 (d)

e Live entertainment that is provided at a trade show (g)

' Because the Federal Constitution represents the “floor™ level of protections that can be afforded under the State
Constitution (see 8.0.C., Ine. v, Mirage Casino-Hotel, 117 Nev. 403, 414 (2004)), Chapter 368A, also i 1mposes a
direct tax upon expression protected under Article I, § 7, of the Nevada Constltutmn

2 The burden on protected activity here is, indeed, far-reaching, and includes music, vocals dancing, acting, drama,
and comedy. N.R. S. § 368A.080.

3 Nevertholess, the particular expression presented by the Taxpayer also recsives constitutional protections. The
Taxpayer presents exotic dancing at its establishment, which is a form of expression that falls within the scope of the
liberties afforded by the First Amendment See, e g Barnes v. Glen Theatre, Inc., 501 U.S. 560, 565, 111 S.Ct.
2436, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under the Constitution); City of Erie v. Pap’s .
: A,Mb 529 U.S. 277, 289, 120 8.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 U.S. at 65-66 (“Nor
may an entertainment program be prohibited sclely because it displays the nude human ﬁgure ‘[NJudity alone’
does not place otherwise protected material ountside the mantle of the First Amendment. . . . Furthermore, . . . nude
dancing is not without its First Amendment protections from official regulation™). ' '
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Musie performed by musicians who move constaﬁtly through the audience if
no other form of live entertainment is afforded to the patrons (h)

Live entertainment provided in the common area of a shopping mall (j)

Live entertainment that is incidental to an amusement ride, emotion simulator
or sitmilar digjtal, electronic mechanicgl or electromechanical attraction D

Live. entertainment that is provided to the public in an outdoor area, without
any requiremnents for the payment of and admission charge or the purchase of

any food, refreshments or merchandise (m)

An outdoor concert (n)

- Race events-at a racetrack in the state is part of the NASCAR Nextel Cup

Series, or its successor racing series, and all races associatéd therewith (o)

Live entertainment provided in a restaurant which is incidental to any other
activities conducted in the restaurant or which only serves as ambiance so
long as there is no charge to the patrons for that entertainment (p).

Those are not, however, all of ihe exemptions. The definition of “live entertainment”

under N.R.S, § 368A.090(b) excludes, among other things;

Instrumental or voeal music in a restaurant, lounge or similar area if thie nius{c
does not routinely rise to the volume that interferes with casual conversation
and if such music would not generally cause patrons to watch as well ag listen

(D ‘

“And, of course, even the amo
forms of entertainment that do not fall within one of the numerous exceptions. There is a higher

Perfonnances al certain licensed gaming establishments where the
“performers stroll continuously throughout the facility” (3)

Performances in certain areas of certain licensed gaming establishments
“which enhance the theme of the establishment or attract patrons to the areas

of the performances, as long as any seating provided in the immediate area of

the performers is limited to seating at slot machines or gaming tables” (4)

Entertainment provided by patrons. (6) |
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368A.200{1). 'For all of these reasons, Chapter 368A clearly reﬁresents a differential tax upon
eXpressive activities. . | :

With these various factors in mind, the unconstitutionality of Chapter 368A is preordained
by established Supreme Court precedent. In Minneapolis Star v, Minnesota Comm’r of Rev.
460 U.S. 575, 103 S.Ct. 1365, 75 L.Ed.2d 295 (1983), the High Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by newspapers. Noting the
“[d]ifferential taxation of the press,” the Court commented that it could not “countenance such-
treatment unless the State asserts a counterbalancing interest of compelling importance that it
cannot achieve without differential taxation.” Id. at 586 (emphasis added). Then, in Arkansas

Writers’ Project, Inc. v. Ragland, 481 US. 221, 231, 107 8.Ct. 1722, 95 L.Ed2d 209 (1987),

the Court, in invalidating a discriminatory tax upon certain magazines, observed that “. . .the °

State must show that its regulation is hecessary to serve a compelling State interest and is
. narrowly drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow
tailoring- requires that the government choose the least restrictive (of First Amendment
expression) means possible to effectuate the governmental interest involved,* -

Most importaﬁtly, is the sitple fact that such differential taxes upon First Amendment .

activities are “presumed. unconstitutional” Minneapolis Star, 460 1.S. at 586 (emphasis
- added). See also Simon & Schuster ¥, Crime Victims Bd., 502 U.S. 105, 115, 112 S.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
Imposes a financial burden an speakers because of the content of their speech™) (emphasis
added). : '

| Utilizing these standardé, it is clear that Chapter 368A is blatantly, and Sacially,
unconstitutional under the First Amendment.

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdock v. Pennsylvania, 319 U.S, 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943). The case dealt
with a city ordinance that required those who wished to canvas or solicit to pay a license fee of
$1.50 per day or $7.00 for one week. Id, at 106. The Supreme Court stated that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional. Yet the license tax proposed by this ordinance is in

substance just that.” Id. at 108. In the case of the Nevada Tax on Live Entertainment, there is

' See eg, Sable Communications of Califo ia, Ine. v. F.C,C., 492 U.8, 115, 126, 109 S.Ct. 2829, 106

L.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least restrictive means to further the
articulated interest). We assume that the govermmental interest is raising taxes, which the State previcusly had
accomplished without infringing on First Amendm constitutional rights of expression when the tax was directad
- against gambling casinos. See also United States v. Plavboy Entertalument Grou ng,, 529 U.S. 803, 816-17,
120 8.Ct. 1878, 146 L.Ed.2d 865 (2000) (“When the Government restricts speech, the Government bears the burden
of proving the constitutionality of its actions, , _ . [T]he Government bears the burden of identifying a substantial
interest and justifying the challenged restriction . . ..
imposes an especially heavy burden on the Governtent to explain why a less restrictive provision would not be ag
effective . ., . (citations deleted)). See afso Minnegpolis Star, 460 U.S. at 585 (the government must assert “3
counterbalancing interest of compelling importance that it cannot achieve without differential taxation™), Nevada
cannot do that here. : ..
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not even the .ﬁretext of a license involved, as it is merely a direct impnsition of a tax on First
Amendment freedoms, -

The Supreme Court noted in Murdock that freedom of speech is “available to all, not
merely to those who can pay their own way,” and that “the power to tax the exercise of a
privilege is the power to control or suppress iis enjoyment . . . those who can tax the exercise of
this [First Amendment freedom] can make its exercise so costly as to deprive it of the resources
- necessary for its maintenance.” Id. at 111-12, The Court flatly stated that “a stafe may not
Impose a charge for the enjoyment of a right granted by the federal constitution.” Id. at 112
(emphasis added). This is because “the power to impose a license tax on the exercise of these
freedoms is indeed as potent as the power of censorship which this court has repeatedly struck
down.” Id. at 113. These principles were reaffirmed in the cases of Minneapolis Star and

Rngland.T

2. Nevada's Live Entertainment Tax is an Ur:_ca&stitutianal Differential Tax on First
Amendment Freedoms. . '

Chapter 268A is also unconstitutional because it treats certain livé entertaimment facilities
differently than other amusements-and other providers of live entertainment. Nevada is unable to
assert an overriding government interest for this disparate treatment, and the statute must,
therefore, fail.

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
ideas or viewpoints.” Leathers v. Medlock, 499 U.S. 439, 447, 111 S.Ct. 1438, 113 L.Ed.2d 494
(1991), citing Minneapolis Star, 460 U.S. at 585; and Grosjean v. American Press Co,, 297
U.S. 233, 244-249,.56 8.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a
“powerful weapon” to suppress the speaker or viewpoint selected. Minneapolis Starx, 460 U.S.
at 585, citing Railway Express Agency v. New York, 336 U.S: 106, 112-113, 69 5.Ct, 463, 93
L.Ed. 533 (1949) (Jackson, J., concurring). '

*  While Supreme Court precedent clearly establishes the invalidity of the Live Entertainment Tax, lower court
decisiony further exemplify this point, In the case of Fernandes v. Limmer, 663 F.2d 619 (5* Cir. 1981), the Court
there was dealing with a $6.00 daily fee required of anyone exercising First Amendment rights in the Dallas/Ft.
Worth airport. Id. at 632. The court noted that “exaction of fees for the privilege of exercising First Amendment
rights has been condemned by the Supreme Court. . .were states permitted to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets are not so deep. ‘[Flreedom of

speech. , .[must be] available to all, not merely to those who can pay their own way.’ Murdock v. Pennsylvania

319U.8. 105, at 111.” Id. at 632. See aiso American Tarpet Adyertising, Ine, v, Giani, 199 F.3d 1241 (10 Cir,

2000), where the court there examined a statute.that required the posting of a bond in the amount of $25,000,00
before persoms or entities could engage in First Amendment activities. The court upheld a $250.00 annual
registration fee because it determined that “the fee does no more than defray reasonable administrative costs.” Id. at
124%. But in terms of the requirement of posting a bond in the amount of $25,000.00, the court determined that this.
“imposes' a sizeable price tag upon the enjoyment of a guaranteed freedom. . .the chilling financial reality of the
bond ‘unnecessarily interfer[es] with First Amendment freedoms,’ ., . and is therefors unconstitutionsl, . o Id. at

1249, (intemal cite omitted); and Joelner v. Village of Washington Park, 1L, 378 F.3d 613, 628 (7" Cir. 2004},
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As stated above, Chapter 368A not only singles out live entertainment, but also
discriminates among providers of live entertainment. First, it discriminates on the basis of the
size of the facility. It excludes small facilities with a maximum occupancy of less than two
hundred (200) persons. N.R.S, §§ 368A.200(5)(d)(e). Those not excluded on the basis of size
are then taxed at different rates according to their size, with the smaller venues paying the higher
rate. N.R.S. § 368A.200(1). The smaller verues are further taxed on their food, refreshment,
and merchandise sales, while the larger venues are not. Id. This scheme, like that in
Minneapolis Star, impermissibly discriminates among businesses on the basis of their size.
Minneapolis Star, 460 U.S. at 591-92. The statute off'ers 10 rationale to _]usnfy this disparate
treatment

Second, the statute discriminates among zypes of live entertainment. Most notably, the
statute exempts certain sporting venues such as boxing and NASCAR races. N.R.S. §§
368A.200(5)Xc) and {0). These exemptions impermissibly discriminate among speakers on the
basis of the content of the entertainment, It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “It eliminates sporting events; which are
family oriented. We believe those are aftended by local families, and eliminating this would help
to get a second NASCAR race, an all-star basketball game, and a baseball team.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess. 17-18 (2005).

. For obvious reasomns, taxes such as this, which discriminate on the basis of the content of
. the speech, trigger heightened scrutiny under the First Amendment. Leathers, 499 U.S. at 447.
Further, the fact that Chapter 368A. singles out live entertzinment venues and discriminates
among them distinguishes Chapter 368A from a generally applicable amusement tax. See,
- generally, American Multi-Cinema, Inc. v. City of Warrenville, 748 N.E2d 746, 321
I11.App.3d 349 (2001).

These modes of dJscnmmanon among taxpayers are presumpiively invalid and, to sustam
constitutional muster, require a compelling governmental justification. Leathers, 499 U.S. at
446-47; Minneapolis Star, 460 U.S. at 592-93. The government’s interest i collecting revenues
cannot sustain Chapter 368A, because the State must show that the tax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minneapolis
Star, 460 US. at 586. Defendants cannot assert a compelling reason for taxing live
entertainment differently from other forms of entertainment or for the differential taxation of live
entertainment based on the size of the facility or whether the facility meets Defendants’ unilateral
designation of “family-oriented.” Therefore, Chapter 368A. is unconstitutional.

3. The Taxpayer is exemptl from laxation pursuant to the provisions of N.R.S. §
3684.200(5). o

As stated above, Chapter 368A contains numerous exemptions to the Live Entertainment

Tax; one of which involves “live entertaimment that the State is prohibited from' taxing under the

Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons as set forth in the two subsections immediately above, the

. | State of Nevada is, in fact, precluded from directly taxing “live entertainment” in general.
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Accordingly, the Taxpayer is exempt for having to pay the Live Entertainment tax pursuant to the
exemption as set forth in N.R.S. § 368A.200(5)(a). -

For the reasons that [ havé_ set forth ﬁbove, the Taxpayer is entitled to a total refund of ai]
Live Entertainment Taxes paid, together with appropriate interest, and requests immediate

payment of the same. If there is any further information that you need in order to be able to
complete the processing of this' Claim for Refund, please do not hesitate to contact me directly.

Siﬁcerely,

GHANE SULLIVAN, LLP
J

By. Diana L. Sullivan :
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Attom s At Law

Elizabeth M. Ghanem : - Diana L., Sullivan
eghanem(@gs-lawyers.com | | dsullivan@gs-lawyers.com

April 26, 2007

VIA FACSIMILE (775-684-2020)
AND OVERNIGHT COURIER

Nevada Department of Taxation
Atm; Michelle Jacobs

1550 College Parkway
Carson City, Nevada 89706

Re: - Claim for Refund — Nevada Tax on Live Entertainment
" Taxpayer: D.I Food & Beverage of Las Vegas, LLC
Tax Period: March 2004

Dear Ms. Jacobs:

Please be advised that the undersigned represents D.I. Food & Beverage of Las Vegas,
LLC (*Taxpayer”), and this correspondence should be considered as the Taxpayer’s formal claim
. for refund pursuant fo N.R.S, § 368A.260 regarding taxes paid under the State of Nevada’s Tax
on Live Entertainment (N.R.S. §§ 368A.010 et seq., and sometimes referred to herein as
“Chapter 368A™), This letter is being sent pursuant to directions from Deputy Attorney General
Dennis Belcourt, who is representing the State and the applicable agencies in pending legal
actions concerning the Tax on Live Entertainment.

. Pursuant hereto, the Taxpayer hereby demands a full refund of any ‘and all Live
Entertainment Taxes paid for the repotting period of March 2004, together with the statutory
interest provided for by N.R.S. § 368A.270.

This claim for refund is made on two grounds. First, the Nevada Tax on Live
Entertainment is unconstitutional. Second, the Taxpayer is exempt from paying this tax pursuant
to the provisions of N.R.S. § 368A.200(5)(a). These matters are discussed in detail below.

1. Nevada{f Live Entertainment Tax Is a Facially Unconstitutional Direct Tax on the
Exercise of Constitutional Freedoms.

Chapter 368A imposes a direct tax specifically upon “live entertainment.” And, “live
entertainment” is protected expression under the First Amendment. See, e.g., Schad v. Borough
of Mt. Ephraim, 452 U.S. 61, 65-66, 101 8.Ct. 2176, 68 L.Ed.2d 671 (1981) (“Entertainment, as
well as political and 1deologlcal speech, is protected; motion pictures, programs broadcast by
radio and television, and live entertainment, such as musical and dramatic works, fall within the

. | 8861 WEST SAHARA AVENUE, SUITE 120 ¢ T.AS VEGAS, NV 4 89117
PHONE: (702) 862-4450 # EAX: (702) 862-4422
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First Amendment guarantee, . .") (eraphasis added); Winters v. New York, 333 U.8.507, 510, 68
S.Ct. 665, 92 L.Ed.2d 840 {1948) (mere entertainment, in-and-of itself, is considered protected
expression under the First Amendment); Doran v. Saiem Inn, Inc., 422 U.S. 922, 932, 95 §.Ct.
2561, 45 L.Bd.2d 648 (1975) (nude dancing); Ward v, Rock Against Racis 491 U.S. 781,
. 790, 109 S.Ct. 2746, 105 L.Rd.2d 661 (1989) (rock music) and Zacchini v, Scripts-Howard
Broadcasting Co., 433 U.S. 562, 378,97 S.Ct. 2849, 53 L.Ed.2d 965 (1977) (hvman cannonbal]
performance) (“, . .entertainment itself can be important news.”). See also Virginia v. Black,
538 U.S. 343, 358, 123 S.Ct. 1536, 155 1.Ed.2d 535 (2003) (“the First Amendment affords
protection to symbolic or expressive conduct as well as actual speech”). Consequently, Chapter
368A imposes a tax directly and specifically upon activity protected by the First Amendment.

Moreover, the Taxpayer asserts that the Nevada Tax on Live Entertainment is facially
unconstitutional.> Accordingly, the claims of this Taxpayer can be grounded — in the first
instance — on the fact that the tax at issue applies generally to “live entertainment But there is
far more that demonstrates the invalidity of Chapter 368A. :

While the statute ig a selective tax only upon protected expression — and at that only upon
one form of entertainment (applying only to that which is “live”) ~ it does not even tax that
particular mode of expression in a unified and even fashion. This is because a wide variety of
“live entertainment” 'is specifically and statutorily exempted from the scope of tax, The
exemptions as contained in N.R.S, § 368A.200(5), include but are not limited to the following:

* Any boxing contest or exhibition governed by the provisions of Chapter 467 of
the Nevada Revised Statutes (c) :

e Live éntertajmnent in a non-gaming facility with a maximum seating capacity of
less than 200 (d) -

* Live entertainment that is provided at a trade show (2)

! Becanse the Federal Constitution represents the “floor” level of protections that can be afforded under the State
Constitution (see $,0,C., Inc. v. Mirage Casino-Hotel. 117 Nev. 403, 414 (2004)), Chapter 3684 also imposes a
+ direct tax upon expression protected under Article I, §7, of the Nevade Constitution. *

% The burden on protected activity here is, indeed, far-maéhﬁg, and includes music, vocals, dancing, acting, drama,
and comedy, N.R.S. § 368A.000, '

3 Nevertheless, the particular expression presented by the Taxpayer also receives constitutional protections, The
Taxpayer presents exotic dancing at its establishment, which is a form of expression that falls within the scope of the
liberties afforded by the First Amendment, Seg, e.g,, Barnes v. Glen Theatre, Ine., 501 U.S. 560, 565, 111 S.Ct.
2456, 115 L.Ed.2d 504 (1991) (nude dancing receives protections under the Constitution); City of Erie v. Pap’s
AM., 529 US. 277,289, 120 §.Ct. 1382, 146 L.Ed.2d 265 (2000) (same). See also Schad, 452 .S, at 65-66 (*Nor
may an entertainment program be prohibited solely because it displays the nude human figure. ‘[Nudity alone’
does not place otherwise protected material outside the mantle of the First Amendment, . . . Furthermors, . . . pude
dancing is not without its First Amendment protections from official regulation™),
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And, of course, even the amount of the tax is not
forms of entertainment that do not fall
rate of tax assessed against those es
persons, than applies

Music performed by musicians who move constantly through the audiénce if no
other form of live entertainment is afforded to the patrons (h)

Live entertzinment provided in the common area of a shopping mall (j)

Live entertainment that is incidental to an anmusement ride, emotion simulator or
similar digital, electronic mechanical or electromechanical attraction (1)

Live entertainment that is provided to the public in an outdoor area, without any
requirements for the payment of and admission charge or the purchase of any

. food, refreshments or merchandise (m)

An outdoor concert (n) _ .

Race events at a racetrack in the state is part of the NASCAR Nextel Cup
Series, or its successor racing series, and all races associated therewith (o)

Live entertainment provided in a restaurant which is incidental to any, other
activities conducted in the restaurant or which only serves as ambiance so long
as there is no charge to the patrons for that entertainment (p)-

Those are not, however, all of the exemptions. The definition of “live entertainment”

under N.R.8. § 368A.090(b) excludes, among other things:

Instrumental or vocal music in a restaurant, lounge or similar area if the music

does not routinely rise to the volume that interferes with casual conversation
and if such music would not generally cause patrons to watch as well as listen

(1)

Performances at certain licensed gaming establishments where the “performers:

stroll continuously throughout the facility” (3)

Performances in certain areas of certain licensed gaming establishments “which
enhance the theme of the establishment or attract patrons to the areas of the
performances, as long a8 any seating provided in the immediate area of the
performers is limited to seating at slot machines or gaming tables” (4)

Entertainment provided by patrons. (6)
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368A.200(1). For all of these reasons, Chapter 368A clearly represents a dfﬁ‘:‘ereﬁtial tax upon
expiessive activities.

With these various factors in mind, the unconstitutionality of Chapter 368A. is preordained
by established Supreme Court precedent. In Minneapolis Star v. Minnesota Comm’r of Rev.,
460 U.8. 575, 103 S.Ct. 1365, 75 L.Ed.2d 295 {1983), the High' Court was asked to consider the
constitutionality of a “use tax” levied against paper and ink used by newspapers. Noting the
- “[d]ifferential taxation of the press,” the Court commented that it could not “countenance such
treatment unless the State asserts a counterbalancing interest of comepelling importance that it
cannot achieve without differential taxation.” Id. at 586 (emphasis added). Then, in Arkansas
Writers’ Project, In¢. v. Ragland, 481 U.S, 221, 231, 107 S.Ct. 1722, 95 L.Ed2d 209 (1987),
the Court, in invalidating a discriminatory tax upon certain magazines, observed that %, . .the
State must show that its regulation is necessary to serve a compelling State interest and is
narrewly drawn to achieve that end.” (Emphasis added). And, under strict scrutiny, narrow
tailoring requires that the government choose the least restrictive (of First Amendment
expression) means possible to effectuate the governmental interest involved.* '

~ Most importantly, is the simple fact that such differential taxes upon First Amendment
activities arc “presumed unconstitutional.” Minneapolis Star, 460 U.S. at 586 (emphasis
added): See also Simon & Schuster v. Crime Victims Bd., 502 U.S. 105, 115, 112 5.Ct. 501,
116 L.Ed.2d 476 (1991) (“A statute is presumptively inconsistent with the First Amendment if it
imposes a financial burden on speakers because of the content of their speech”) (emphasis
added). :

Utilizing these standards, it is clear that Chapter 368A is blatantly, and SJacially,
unconstitutional under the First Amendment. - . .

The Supreme Court dealt with the issue of taxing First Amendment rights in the case of
Murdock v, Pennsvlvania, 319 U.S. 105, 63 S.Ct. 870, 87 L.Ed. 1292 (1943}, The case dealt
with a city ordinance that required those who wished to canvas or solicit to pay a license fee of
$1.50 per day or $7.00 for one week. Id. at 106. The Supreme Court stated that, in regard to
First Amendment freedoms, “it could hardly be denied that a tax laid specifically on the exercise
of those freedoms would be unconstitutional. Yet the license tax proposed by this ordinance is in
substance just that.” Id. at 108. In the case of the Nevada Tax on Live Entertainment, there is

See, e.g., Sable Communications of Callfornia, Inc. v. F.C.C. 492 U.S. 1185, 126, 109 S.Ct. 2829, 106
L.Ed.2d 93 (1989) (narrow tailoring requires that the government choose the “least restrictive means to further the
articnlated interest). We assume that the governmental interest i3 1aising taxes, which the State previoualy had
accomplished without infringing on First Amendment constitutional rights of expression when the tax was directed
against gambling cesinos. See afso United States v, oy Entertainment Group, Inc., 529 U.8. 803, 816-17,
120 5.Ct. 1878, 146 L.Ed.2d 865 (2000) (“When the Government restricts speech, the Government bears the burden
of proving the copstittionality of its actions. . . . [Tlhe Government bears the burdesi of identifying a substantial
interest and justifying the challenged restricion . ... The breadth of this content-based restriction of speech
imposes an especially heavy burden on the Government to explain why a less restrictive provision would not be as
effective . ... (citations deleted)). See also Minneapolls Star, 460 U.S. at 585 (the government must assert g
counterbalancing interest of compelling importance that it cannot achieve without differential taxation™). Nevada
cannot do that here, : :
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not even the pretext of a license involved, as it is merely a direct imposition of 2 tax on First
Amendment freedoms. :

- The Supreme Court noted in Murdock that freedom of speech is “available to all, not
merely to those who can pay their own way,” and that “the power to tax the exercise of a
privilege is the power to control or suppress 1ts enjoyment . . , those who can tax the exercise of
this [First Amendment freedom]) can make its exercise so costly as to deprive it of the resources
necessary for its maintenance.” Id. at 111-12. The Court flatly stated that “a state may not
Impose a charge for the enjoyment of a right granted by the federal constitution.” 1d. at 112
(emphasis added). This is because “the power to impose a license tax on the exercise of these
freedoms'is indeed as potent as the power of censorship which this court has repeatedly struck
down.” Id. at 113. These principles were reaffirmed in the cases of Minneapolis Star and

Ragland>

2. Nevada’s Live Enteﬂainmeg:t Tax is an Unconstitutional D;’ﬂ"e}entf&! Tax on First
Amendment Freedoms, ' '

Chapter 268A is also unconstitutional because it treats certain live entertainment facilities
differently than other amusements and other providers of live entertainment. Nevada is unable to
assert an overriding government interest for this disparate treatmeént, and the statute must,
therefore, fail. '

The Supreme Court has plainly stated “that differential taxation of First Amendment
speakers is constitutionally suspect when it threatens to suppress the expression of particular
1deas or viewpoints.” Leathers v, Medlock, 499 1.8, 439, 447, 111 S.Ct. 1438, 113 L.Ed.2d 494

(1991), citing Minneapolis Star, 460 U.S. at 385; and Grosjean v. American Press Ca,, 297
U.S. 233, 244-249, 56 S.Ct. 444, 80 L.Ed. 660 (1936). This is because selective taxation is a

“powerful weapon™ to suppress the speaker or viewpoint selected. Minneapolis Star, 460 U.S.

at 5835, citing Railway Express Agency v. New York, 336 U.8. 106, 112-113, 69 S.Ct, 463, 93

L.Ed. 533 (1949) (Jackson, J., coneurring).

5 While Supreme Court precedent clearly establishes the invalidity of the Live-Entertainment Tax, lower court
decisions further exemplify this point. In the case of Fernandes v. Limmer, 663 F.2d 619 (3? Cir, 1981), the Conrt
there was dealing with a $6.00 daily fee required of anyone exercising Pirst Amendment rights in the Dallas/Ft.
Worth airport. Id. at 632. The court noted that “exaction of fees for the privilege of exercising First Amendment
rights has been condemned by the Supreme Court. . .were states permitted to tax First Amendment activities, the
eventual result might be the total suppression of all those voices whose pockets are not so deep. ‘[Flreedom of
speech. . [must be] available to all, not merely to those who can pay their own way.” Murdack v. Pennsvlvania
319 LS. 105, at 111,” Id. at 632. See aiso Ameri arget Advertising, Ine. v. Giani, 199 F.3d 1241 (10™ Cir.,
2000), where the court thers examined 2 statute that required the posting of a boad in the amount of $25,000.00
before persons or entities could engage’ in First Amendment activities. The court upheld a $250.00 annual
registration fee because it determined that “the fee does no more thaq defray reasonable administrative costs.” Id, at
1249, But in terms of the requirement of posting a bond in the amount of $25,000.00, the court determined that this
“imposes a sizeabie price tag upon the enjoyment of a guaranteed freedom. . the chilling financial reality of the
bond ‘unnecessarily interfer[es] with First Amendment freedoms,” . . . and is therefore unconstitutional. . . * Id. at

1249. (intemnal cite omitted); and Joelner v, Village of Washington Park, I, 378 F.3d 613, 628 (7" Cir., 2004),
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Aprt 27, 2007
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As stated above, Chapter 368A not only singles out live entertainment, but also

discriminates among providers of live entertainment. First, it discriminates on the basis of the
size of the facility. It excludes small facilities with a maximum occupancy of less than two
hundred (200) persons. N.R.S. §§ 368A.200(5)(d)(e). Those not excluded on the basis of size
are then taxed at different rates according to their size, with the smaller venues paying the higher
rate. N.R.S. § 368A.200(1). The smatler venues are further taxed on their food, refreshment,
- and merchandise sales, while the larger venues are not. Id. This scheme, like that in
Minneapolis - Star, impermissibly discriminates among businesses on the basis of their size,
Minneapolis Star, 460 U.S. at 591-92. The statute offers no rationale to Justify this disparate
treatment. - ' : -

Second, the statute, discriminates among fypes of live entertainment, Most notably, the
statute exempis certain sporting venues such as boxing and NASCAR races. NR.S. §§
368A.200(5)(c) and (0). These exemptions impermissibly discriminate among speakers on the
. basis of the content of the entertainment, It demonstrates a preference for family entertainment,
which is clearly evident from the legislative history: “It eliminates sporting events, which are
family oriented. We believe those are attended by local families, and eliminating this would help
to get a second NASCAR race, an all-star basketball game, and a baseball téam.” ASSEMBLY
COMMITTEE ON COMMERCE AND LABOR OF NEVADA, 73d Sess, 17-18 (2005).

- For obvious reasons, taxes such as this, which discriminate on the basis of the content of

~ the speech, trigger heightened scrutiny under the First Amendment. Leathers, 499 U.S. at 447,
Further, the fact that Chapter 368A singles out live entertainment venues and discriminates
among them distinguishes Chapter 368A from a generally applicable amusement tax. See,
generally, American Multi-Cinema, Inc. v. City of Warrenville, 748 N.E.2d 746, 321
L. App.3d 349 (2001). -

These modes of discrimination among taxpayers are presumptively invalid and, to sustain
constitutional muster, require a compelling govemmental justification. Leathers, 499 U.S. at
446-47; Minneapolis Star, 460 U.S. at 592-93, The government’s interest in collecting revenues
carnnot sustain Chapter 368A, because the State must show that the fax is necessary to serve a
compelling state interest which could not be achieved without differential taxation. Minnespolis
Star, 460 U.S. at 586. Defendants cannot assert a compelling reason for taxing live
enterteinment differently from other forms of entertainment or for the differential taxation of live.
- entertainment based on the size of the facility or whether the facility meets Defendants’ unilatera]
designation of “family-oriented.” Therefore, Chapter 368A is unconstitutional.

3.  The Taxpayer is exempt from taxation pursuant to the provisions of N.R.S. §
368A.200(5). |

As stated above, Chapter 368A contains numerous exemptions to the Live Entertainment
Tax, one of which involves “live entertainment that the State is prohibited from taxing under the
Constitution, laws or treatises of the United States or Nevada Constitutions.” N.R.S. §
368A.200(5)(a). Here, for the reasons as set forth in the two subsections immediately above, the
State of Nevada is, in fact, precluded from directly taxing “live- entertainment” in general.

| Appellants' Appendix Page 446
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- Accordingly, the Taxpayer is exempt for hhving to pajr the Live Entertainment tax pursuant to the
exemption as set forth in N.R.S. § 368A.200(5)(a).

For the reasons that I have set forth above, the Taxpayer is entitled to a total refund of all
Live Entertainment Taxes paid, together with appropriate interest, and requests immediate
payment of the same, If there is any further information that you need in order to be able to
compiete the processing of this Claim for Refund, please do not hesitate to contact me directly,

Sincerely,
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STATE OF NEVADA

DEPARTMENT OF TAXATION

Web Site: hitp:/iax.state.nv.uys
1550 Coliege Parkway, Suite 115
Carson Ciy, Nevada 80708-7637
Phona: (775) 884-2000 Fax: (775) 684-2020

JIM GIBBONS .
Governor
THOMAS R, SHEETS,
Chalr, Navaada Tax Commission

DINO DICIANNG
Exacutive Dirsclor

LAS VEGAS QFFICE
Grant Sawyer Office Bullding, Suite 1300
555 E. Washingion Avenue '
Las Vegas, Nevada, 9104
Phona: (702) 486-2300 Fax: (702} 488-2373

CERTIFIED MALL: 7006 2150 0000 6989 5433
April 30, 2007

D.I FOOD & BEVERAGE OF LAS VEGAS, LLC
JAGUARS
3355 PROCYON ST

'LAS VEGAS NV 89102

Dear Sir:

Re: Live Entertainment Tax Claim for Refind

RENO OFFICE
4600 Kietzke Lans
Building L, Sufle 235
Rano, Nevada 89502
Fhone: (775) 688-1295
Fax; {775) 688-1303

HENDERSON OFFICE
2550 Paseo Verds Parioway Suits 485
Handerson, Nevada Ban74
F'hune:f?ﬂ?) 486-2300
Fex {702) 488-3377

I'am in receipt of a letter from Ghanem & Sullivan, Attomneys at Law, dated April 26, 2007, requesting a refund
of Live Entertainment Taxes paid by D.I. Food & Beverage of Las Vegas, LLC for the period ending :

facility in this State where live entertainment is provided, NRS 368A.060 defines a facility and NRS 368A.090
defines live entertainment. Based on the Department’s interpretation of the law as it currently exists, DI Food &
Beverage of Las Vegas, LLC falls within the purview of this statute and is required to pay the live entertainment

tax.

As I find no basis in law that would preclude D.I, Food & Beverage of Las Ve
obligation to pay this tax, I must deny your request for refimd,

gas, LLC, DBA J aguars, from its

Dine DiCianno
Executive Director

- Enclosures: NRS 360.245

. c¢: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION e foar HICE

4600 Klotzke Lang

Web Site: http:/ftax.state.nv.us Buflding L, Suite 233

1550 CGIIOQH Pﬁmy, Suite 118 Reno, Nevady 395'32
Carson City, Nevada 86708.7037 Phone: (775) 888-1205

Phone: (775) 684-2000 Fax: (775) ag4-2020 Fax: (775) 883-1303

Govarnor :
HENDERSON OFFICE
THOMAS R. SHEETS LAS VEGAS OFFICE '
Chair, Nevada Tex Commission Grant Sawyer Cffics Buiiding, Sulte 1300 4550 :::::r‘::n%z:amyﬂm 0

g&%ﬂcﬁm 555 E. Washinglon Avange - Phone:(702) 488.2300
Las Vegas, Nevada, 88101 Fax: (Y02) 486-3a77

Phone: (702) 488-2300 Fay: (F02) 488-2373
CERTIFIED MAIL: 7006 2150 0000 6989 5440
April30,2007 .
THE POWER COMPANY INC

CRAZY HORSE TOO
2476 INDUSTIAL RD

.. - LASVEGAS NV 89102

" Dear Mr. Rizzolo: - S

Re: Live Entertainment Tax Claim for Refund

I am in receipt of a letter from.Ghahem & Sullivan, Attorneys at Law, dated April 26, 2007, rcquesﬁng a refund
of Live Entertainmgnt Taxes paid by The Power Company, Inc. for the period ending March 2004,

As [ find no basis in law that would precinde The Power Company, Inc., DBA. Crazy Horse Too, from jts
obligation to pay this tax, I must deny your réquest for refind.

Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this letter.

Singetely

Dino DiCianng
Executive Director

Enclosures: NRS 360.245

¢c: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION o oFFice
4600 Kistzke Lana
Web Sita: hitp:/itax.state.nv.us Buflding L, Sufe 235
1550 College Parkway, Suite 115 Reno, Nevads 89502
g VAo Carson City, Nevada 89708-7937 ' Phone: (775) 688.1295
GIRBONT Phone: (175) 684-2000 Faxc (775) 684-2020 o Fax: (775) 6B8-1303
Governor :
- HENDERSON QFFICE
cm{”w?ﬁf %urs gEmE;r?sﬂan LAS VEBAS OFFICE 2550 Paseo Verda Parkway Suite 1ag
DING DICIANNG Grant 9;5\;?;{ ‘El‘ﬂoe Bullding, Suite 1300 Hm' Nevada 85074
Exacutive Direct . Washington Avenue Phong:(702) 488-2300
Las Vegas, Nevada, 89101 Fax: (702) 486.3377

Phone; (702) 486-2300 Fax: {702) 488-2372
CERTIFIED MAIL: 7006 2150 0000 6989 5402
April 30, 2007 e
K-KELINC
SPEARMINT RHINO
- 15423 E VALLEY'BLYD A
CITY OF INDUSTRY CA 91746 - AT
_ i

Re: Live Entertaﬁnment Tax Claim for Refind

1 am in receipt of a letter from Ghahem & éul]ivﬁn, Attozﬁeyé atLaw, détéd April 23, 2007, request-i:lzlé a féﬁaﬁd:. _q I

of Live Entertainment Taxes paid by K-KEL Inc. for the period ending March, 2004.

As I find no basis in law that would preclnde K-Kel, Inc., DBA Spearmint Rhino, from its obligation to pay this
tax, I must deny your request for refund, ,

After reviewing the enclosed information, should you disagree with this decision, you may appeal it to the Nevada

Tax Commission, pursuant to NRS 360.245, by filing a written notice of appeal with the Department within thirty
days of service of this letter.

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

¢c: Ghanem & Sullivan, LLP
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JM G

Go
THOMAS R, SHEETS

Chalr, Nevada Tax Commission

DING DICIANNG
Execuiive Dirgciar

STATE OF NEVADA
DEPARTMENT oF TAXATION

Web Site:
1550 Coll

http:f)‘tax.state.nv.us
ege Parikway, Suita 115

Carson City, Navada 89706-7937

Phone: (775)

6842000 Fax; (775) 684-2020

LAS VEGAS OFFICE
Grant Savyar Otfice Bullding, Sulte 1300
P85 E, Washington Avenua
Lag Vagas Navada, 8914

Phone: (702) 488-2300

CERTIFIED MAIL: 7006 2150 0000 6989 5457

May 1, 2007

D. WESTWOOD INC
TREASURES |

- 2801 WESTWOOD DR

LAS VEGASNV 9109

" Dear Sip:

- Re: Live Entertainment Tax Claim for Refund

After reviewing the enciosed information,
Tax Commission, pursuant to NRS 360.245, by fi
days of service of this letter,

Sincgrely

L=

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

cc: Ghanem & Sullivan, LLP

Fax: (702) 488-2373

LR
Ty

Appellants' Appendix
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HENDERSOMN CFFICE

2560 Paseo Verda Parioway Suite 180

Handerson. Navada 89074
Phona-.{mz} 486-2300
Fax {702) 488-3377
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STATE OF NEVADA

DEPARTMENT OF TAXATION

Web Sita: http:ﬂtax.state.nv.us
1550 Collegs Parkway, Sulte 113

RENOD OFFICE
4600 Kistzka Lang
Bullding L, Suite 235
Reno, Nevada 88502

Vi Carson Clty, Nevada 89706.7g37 Frone: (775) 838-1205
i GiEoNs Phona: (775) 684-2000 Faw: {775) 8842020 Fax: (775) 688-1303
avarnor ‘
HENDERSON OfFice
THOMAS R. SHEETS LAS VEGAS OFFICE 2550 Paseo Varde Parkws
y Suite 180
Chalr, Nevaca Tax Commission Grant Sawyar Office Buiiding, Sulte 1300 Hendeirson, Nevada 85074
OiND DJCB}HND 555 E. Washington Avents Phone:(702) 488-2a00
Executive Director Las Vegas, Navada, 8910+ Fax: (702) 486-3377

Phona: (702) 488-2300 Fax: (702) 486.2a73

CERTIFIED MAIL: 7006 2150 0000 6989 5426

-May 1, 2007 .

PETER ELIADES & OG ELIADES LLC
- OLYMPIC GARDEN r
. 1331 LASVEGAS BLVD § .

.« LAS VEGASNV 89104

.
A

Deat Sir:

+ "' Re: Live Entertainment Tax Claim for Refund

R amm réceipt of a letter ﬁ‘om Ghaﬁém & ‘Slizllivan‘-, Hﬁnfngj,is at Ld\%r,

‘dated Aprﬂ'26,':2'007;'fequésting & refund.
of Live Entertainment Taxes paid by Olympus Garden, Inc, for the period ending March, 2004,
Nevada Revised Statutes (NRS} Chapter 368A requires a business to Pay an excise tax on admission g any
facility in this State where live entertainment ig provided, NRS 368A.060 defines a facility and NRS 368A.09¢
defines live entertainment, Based on the Departments interpretation of the law as it currently exists, Olympus
Garden, Inc. falls withip the purview of this statute and i required to pay the live entertainment tax,

As I find no basis jp law that would preclude Olympus Garden, Inc, DBA Olympic Garden, from itg obligation to

Tax Commission, Pursuant to NRS 360.243, by fi ing a written notice of appeal with the Department within thirty
days of service of this letter.

Dino DiCianno
Executive Director

Enclosures: NRS 360.245

cc: Ghanem & Sullivan, LLP
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STATE OF NEVADA

DEPARTMENT OF TAXATION

Web Site: http:ﬂtax.state.nv.us
1550 College Parkway, Stite 115
Carson Chy, Navada 89706-7037
Phene: (775) 884-2000 Fasc (775) 684.2020

RENO OFFICE
00 Klgtake Lans
Bullding L, Sulta 235
Reno, Nevada 83502
Phane: (775) 8881295
Fax: (775) 680-1303

HENDERSOMN OFFICE
2580 Pageg Verds Parkway Suitg 180
Hendorson, Nevada 80074
Phone:(702) 4808-2300
Fax: {702} 483377

Govemor
THOMAS R, SHEETS
Cheir, Neveds Tax Commissing

DINO DICIANNG
Executive Dirgcior

LAS VEGAS QFFICE
Grant Sawyer Office Bulldirg, Sulla 1200
985 E, Washington Avanua
Las Vegas Navada, 89101
Phone: (702} 488-2300 Fgx (702) 488.2373

000 6989 5419

+

CERTIFIED MAIL: 7006 21500

* May 1, 2007 | B Y |

SHACLLC
' SAPPHIRE ' . -
LAS VEGAS NV 89109 - ._"-_-;.-:-_-":_ L R R

Dear Sir:

Lam in receipt of a letter from Ghanem & Sullivan, Attorneys at L aw, dated April 26, 2007, requesting arefynd

of Live Entertainment Taxes paid by SHAC LLC, for the peﬁod ending March, 2004,

As I find no basis in law that would prechide SHACLLC, DBA Sapphire, from its obligation to pay this tax [
must deny your request for refund,

Dino DiCianno
Executive Director

Enclosures: NRS 36b.245
cc: Ghanem & Sullivan, LLP
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