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99 Nev, 133, 660 P.2d 104

. Supreme Court of Nevada,

Governor Robert LIST; Nevada Tax Commission, Roy E. Nickson, Executive Director of the
Department of Taxation, State of Nevada and Legislative Commission of the State of Nevada,
Appellants,

V.

T.L. WHISLER, Maj. USMC, Retired, et al., Respondents.

No, 14440,

March 4, 1983.

Rehearing Denled June 10, 1983.

Taxpayers' sult was filed challenging certain 1981 armendments to tax statutes as viclative of state
and federal Constitutions. The Eighth Judicial District Court, Clark County, Howard W. Babcock, J.,
held that statutes violated state Constitution, and appeal was taken. The Supreme Court, Gunderson,
1., held that since iegislation neither applied separate tax rates to different classes nor partially
exempted a particular class of property from legltimate burdens of taxatlon, it did not violate the
unfform and equal clause of state Constitution but, rather, It provided a limited adjustment
mechanism, by which prior inequitable valuations could be melded into hopefully more uniform
valuation and assessment procedures established under the 1981 tax package.

Reversed,

West Headnotes
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[

- -92 Constitutional Law
~-92V] Enforcement of Constitutional Provisions
- 92VI(C) Determination of Constitutional Questions
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Every possible presumption will be made in favor of the constitutionality of a statute, and courts will
interfere only when the Constitution is clearly violated.

£

[3] KeyClte Nptes.

.+ 92 Constitutional Law
-~ 92V1 Enforcement of Constitutional Provisions
- Y2VI{C) Determination of Constitutional Questions
- -92VI{C)3 Presumptions and Construction as to Constitutionallty
+» -92k990 k. In General. Most Cited Cases

(Formerly 92k48(1))
- 92 Constitutional Law KayClte Notes_ @
-- ‘92¥1 Enforcement of Constitutional Provislons
v Q2VE(C) Determination of Constitutional Questions
- -92VI{C)3 Presumptions and Construction as to Constitutionality
92k926 k. Clearly, Positively, or Unmistakably Unconstitutional. Most Clted Cases
{Formerly 92k48(1))

- -2 Constitutional Law KeyCite Notes
. 92V] Enforcement of Constitutional Provisions

.-92V1(C} Datermination of Constitutional Questions
+--92VI{C}4 Burden of Proof
+~92k1030 k, In General, Most Clted Cases
(Formerly 92k48{1))

Presumption of constitutional valldity places upon those attacking a statute the burden of making a
clear showling that the statute is unconstitutional.

G

[4]) KeyCite Notes

.. - 361 Statutes
~-361V] Construction and Operation
-.-"'~',‘§'61k2 13 Extrinsic Alds to Construction
--361k214 k. In General, Most Clted Cases

If possible, |egislative intent should be determined by locking at the act itseif.

K

[5] KeyClte Noteg

-371 Taxation
371111 Property Taxes
37 1111(B) Laws and Regulation
+-371111{B)4 Constitutional Regulation and Restrictions Concerning Equality and Unlifermity
- 371k2134 Classification of Subjects, and Uniformity as te Subjects of Same Class

- 371K2135 k, In General, Mast Cited Cases
(Formerly 371k42(1))
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Expressed intent of legislature in enacting taxation statute was not either to favor a particular class of
. property or to exempt a particular class of property partially from the legitimate burdens of taxation

but, rather, the legislature intended to correct a method of assessment and taxation which it
perceived to be unjust and potentially unconstitutional. 5t.1975, ¢, 427, § 31.

@

[6] KeyClte Notes

& ~371 Taxation
- 371111 Property Taxes
~-3Z1111{8) Laws and Regulation
=37 11IT1(B)4 Constitutional Regulation and Restrictions Concerning Equality and Uniformity
++371k2134 Classification of Subjects, and Uniformity as to Subjects of Same Class

+-371k2135 k. In General. Most Cited Cases
{Formerly 371k42(1))

Since tax statute neither appiied separate tax rates to different classes nor partially exempted a
particular class of property from legitimate burdens of taxation, it did not viclate uniform and equal
clause of Constitution but, rather, statute provided a limited adjustment mechanism, by which prior
inequitable valuations could be meided into hopefully more uniform valuation and assessment
procedures established under 1981 tax package. St.1981, c. 427, § 31; Const, Art. 10, §_1.

*134 **104 D, Brian McKay, Atty. Gen., Frank Daykin, Legisiative Counsel, Carsan City, for
appellants.

Robert ), Miller, Dist. Atty., William P. Curran, County Counsel and Jameas M. Bartley, Chief Clvil
Deputy Dist. Atty., John P. Foley, Las Vegas, for respondents.

OPINION

GUNDERSON, lustice:

This appeal arlses out of a taxpayers' sult challenging certain 1981 amendments to Nevada tax
statutes as violative of the *135 Nevada and United States Constitutions, In our view, such challenge
lacks merit. The relevant background follows,

**105 In 1981, the Nevada Legislature undertook a comprehensive revision of the state's tax
structure, The primary components of this effort were contained in Assembly Bill 369, Chapter 149,
1981 Statutes of Nevada 285; Senate Bl 69, Chapter 427, 1981 Statutes of Nevada 786; and Senate

Bill 411, Chapter 150, 1981 Statutes of Nevada 305.™! These three pieces of legislation, constituting
the 1981 “tax package,” were Intended, /nter alfa, to provide property tax relief to homeowners by
limiting the revenues which local government might generate through property taxes. Increases in the
state retail sales tax were expected to offset any loss of revenues occasioned by the limitation on
properiy taxes.

EN1. Hereinafter, this legislation will be referred to respectively as A.B. 369, S.B. 69 and
S.B. 411.

As part of the 1981 tax package, the Legislature undertook to revise the statutory method theretofore
utilized in the valuation of property. Under the statutory procedure previously established, assessment
was based on the “full cash value” of property. See 1977 Nev.Stat. 1318 {NRS 361,227). This “full
cash value” had in turn been determined by resort to a serles of considerations, which were given
such weight as the assessor deemed appropriate, These conslderatlons included the value of the
vacant land plus the cost of improvements minus any depreciation, the market value of the property
as evidenced by certain other considerations, and the value of the property estimated by capitalization
of the falr economic income expectancy. As a practical matter, however, the exigencies of assessment
resulted in residential property usuaily being appraised on the basis of its market value as determined
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660 P.2d 104 Page 4 of 8

on the basis of comparable sales, In contrast, commercial and other property was usually appralsed
. on the basls of cost less depreciation, or on its production of income.

It seems the Legislature, having determined that existing methods of assessment and valuation had
occasioned an [nequitable disparity In the tax burdens Imposed on property, decided as part of the
1981 tax package to replace the existing valuation system with a system based largely on the costs of
Improvements less applicable depreciation, See NRS 361,227 {effective July 1, 1983). The Legislature
apparently concluded that the use of this new method of valuation would help eliminate many of the
inequities generated under the old system.

There remained the problem, however, of adjusting current assassed valuations to conform to the
valuations which would go into effect under the new system. Property In Nevada must *136 be
physically reappraised at least once every flve years; In order to make most effective use of money
and manpower, many assessors In Nevada utllize a "cyciical” or continuous reappraisal scheme
whereby approximately one-fifth of a jurisdiction's taxable property is reappraised each year, See NRS
361.260; Recanzone v. Nevada Tax Commission, 92 Ney, 302, 550 ©,2d 401 (1976). Due to the
wldespread use of cyclical reappraisals, when the Leglslature amended the valuation system In 1981 a
significant percentage of property In Nevada was being taxed on the basis of valuations made as early
as 1976, Further, under the cyclical reappraisal system, property vaiued under the prior system would
not be reappraised untll it came up for the routlne five-year reappraisal. This meant that property last
appraised In 1981 would not come under the new system until its reappraisal In 1986.

In order to avold a percefved injustice which would result if some property owners were forced to pay
Inequitable taxes for the five-year perlod required for the normal cyclical reappralsal, the 1981 tax
package contalnad 2 mechanism for adjusting valuations appraised under the prior system. This
“factoring system;” contained in Section 31 of $.8. 69, provided:

Sec. 31. 1, Notwithstanding the provislons of NRS 361,225, except as provided In sectlon 32 of this
act, ail property subject to taxation must be assessed at 35 percent of its adjusted cash value, The
adjusted cash value Is calculated by multlplying the full cash value of the property by the factor shown

. in the following table for the class and for the fiscal year **106 in which the property was most
recently appralsed:

Factar for  Factor for
Residential Other

Year of Appraisal Improvements Property
1976-1977 or earlier 1.416 1,438
1977-1978 1.190 1.313
1978-1979 1.000 1.199
1979-1980 0.840 1.095%
1280-1981 0.706 1.000

2. The assessment provided in subsection 1 must be used only for the levying of taxes to be collected
during the fiscal year 1981-1982 on ail property to which they apply.

3. As used In this section, "resldentiai Improvement” means a single-family dwelling, a townhouse or a
condominium, and its appurtenances,

As delineated in Section 31, property is to be assessed at 35 percent of Its “adjusted *137 cash
value,” In turn, this “adjusted cash value” is to be calculated by multiplying the “full cash value” of the
property in question by a “factor” established by the Leglslature. As conceived by the Legisiature, it
seems these factors are weighted so that the valuations of property made earller in the reappraisal
cycle will be adjusted to bring them Into parity with the valuation of property assessed more recently,
The value glven the factor applicable to any given year evidently reflects the Leglslature's considered
analysis of the economic dislocations and disparate valuations which had cccurred during the early
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part of the current assessment cycle,

There are, however, two separate sets of welghted factors: one set for residential improvements, and
a second set for other property. Further, it Is clear that for any given year of appraisal the factors to
De applled to resldentfal improvements are less than the factors applicable to other property, It
necessarlly follows that for any given year of appraisal, residential improvements of a glven “full cash
value” will have a lower “adjusted cash value,” and be subject to less tax llability, than other property
of the same “full cash value.”

It Is this differentiation in the factoring system which Is at issue in the Instant appeal. Respondent
taxpayers sought declaratory relief alleging, /nter aifla, that Section 31 violated the “uniform angd
equal” rate of assessment and taxatlon mandated by S

After a trial, during which considerable testimony was adduced as to the Legislature's Intent in
enacting the tax package, and concerning the projected effects of the legislation, the district court

determined that Section 31 violated Article 10, Section 1.Z82 In so doing, we have concluded, the
court erred.

FN2, The district court also determined that the unconstitutional provisions of Section 31
could not be severed from the remainder of the 1981 tax package, and that therefore the
entire tax package must be stricken as unconstitutional. Upon motion of appellants, the
judgment of the court was stayed pending this appeal.

K o
[1] (2] @ [3] Our analysls of Section 31 beglns with the presumption of constitutional
validity which clothes statutes enacted by the Legislatura. Viale y, Foley, 76 Nev, 149, 152, 350 P.2d
Z21 (1960Q). All acts passed by the Legisiature are presumed to be valid unti the contrary is clearly
established. Hard v. Depaoli et al., 56 Nev, 19, 26, 41 P.2d 1054 (1935). In case of doubt, every
possible presumption wiill be made In favor of the constitutionality of a statute, and courts wiil
interfere only when the Censtitution Is clearly vioclated. City of Reno v, County of Washge, 94 Nev,

327, 333-334, 580 P.2d 460 (1978); Mengelkamp v, List, 88 Ney, 542, 545, 501 P.2d 1032 (1972);
State of *138 Nevada v. Irwin, S Nev, 111 (1869), Further, the presumption of constitutional validity

places upon those attacking a statute the burden of making a clear showing that the statute is
unconstitutional. Ottenheimer v, Real fstate Division, 97 Nev. 314, 315-316, 629 P.2d 1203 (1981);
Damus v, County of Clark, 93 Nev, 512, 316, 569 P.2d 933 (1977); Koscot Intarpfanetary, Inc. v.
Rraney, 90 Nev. 450, 456, 530 P,2d 108 (1974).

The district court concluded the factoring system set forth in Section 31 violated Article 10, Section 3
of the Nevada Constitution, Article 10, Section 1 provides in pertinent**107 part: “The legislature
shall provide by law for a uniform and equal rate of assessment and taxation, and shall prescriba such
regulations as shal! secure a just valuation for taxation of all property, real, personal and

possessory ...." (Emphasis added.) The import of this Uniform and Equal Clause has been discussed

several times by this court, In the seminai case of State of Nevada v. Eastabrook. 3 Nev, 173 (1867),

we analyzed Article 10, Section 1 and held:;

We have no hesitation in saying that the constitutional convention, in using the language last quoted,
meant to provide for at least ane thing In regard to taxation: that is, that all ad valorem taxes should
be of a uniform rate or percentage, That one specles of taxable property should not pay a higher rata
of taxes than other kinds of property. If the language we have quoted did not express this idea, then
it was perfectly meaningless,

3 Nev. at 177 (emphasls added). The interpretation of the Uniform and Equal Clause estabtished in
Eastabrook has been approved by this court many times, See United States v, State ex rel. Bekp, 88
Nev, 76, 86-87, 493 P.2d_1324 (1972); Boyne v. State ex ref, Dickersopn, B0 Nev, 160, 166, 390 P,2d
225 (1964); State of Nevada v. Kruttschnitt, 4 Nev, 178, 200 (1868). Further, other jurisdictions
having occasion to address virtually identical constitutional provisions have reached similar results.
See State ex rel, Stephan v. Martin, 608 ©.2d 880, 886 (Kan,1980); Wheeler v. Weightman, 96 Kan,
50, 149 P. 977 (Kan.1913). Thus, faced with the weight of authority Interpreting Article 10, Section 1,
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the questlon before this court is whether Section 31 requires one species of taxable property to pay a
higher rate of taxes than other kinds of property.

[4] @ In addressing this question, the crucial Inquiry Is the legislative intent and purpose for
anacting Section 31, It is well-established that judicial construction of legislation should be *139
based on legislative Intent, and legislative intent is to be determined by looking at the whole act, its
object, scope and intent, If possible, legislative Intent shouid be determined by looking at the act
ltself, Escalle v. Mark, 43 Nev, 172, 176, 183._P. 387 {1919); State v. Brodigan, 37 Nev, 245, 256,
141 P, 988 (1914) (Talbot, C.)., concurring); State v Hamiton, 33 Nev, 418, 421-422, 111 P, 1026
{1910); In re Primary Ballots, 33 Ney, 125, 135, 12§ P. 543 (1910); State of Nevada v. Toil-Road Co..

10 Nev, 155, 160 (1875).

[S] @ in the instant case, the intent of the Lagislature In enacting Section 31 is unequivocally
expressed In S.B. 69. Saction 33 of S5.B8. 69 provides:

Sec, 33, The legislature finds that:

1. The factors prescribed in section 31 of this act for the respective years of appralsal have the
approximate effect of placing property appralsed before the flscal year 1980-1981 on a parity with
property appraised during that fiscal year, and the respective classes of real property separately
specified in that section on a parity with one another,

2. Such an approximation is necessary In order to permit the orderly coilection of taxes ad valorem
during the fiscal year 1981-1982,

3. Each of the classes of property excluded from the operation of section 31 of this act is assessed
pursuant to NRS in such 3 manner that ne adjustment Is required to place all property within that
class on a parity.

(Emphasis added.) Accordingly, it seems the expressed Intent of the Legislature in enacting Section
31 was not either to favor a particular class of property or to exempt a particular class of property
partiaily from the legitimate burdens of taxation, Rather, the Legislature intended to correct a method
of assessment and taxation which it percelved to be unjust and potentially unconstitutional. As
previously noted, legislative hearings and debate on the 1981 tax package established that residential
property was then usually appraised on the basis of comparable sales, while commercial property was
appraised primarily on the basis of cost less depreciation or on the property's production of income.
See 1977 Nev.Stat. **108 1318 (NRS 361.227). The Legislature came to the conclusion that, due to
the economic forces at work over the years, this method of valuation and appraisal had placed an
inordinate and undesirable burden on the residentizl property taxpayer. By the Legislature's own
declaration, the factoring system contalned In *140 Section 31 represents an attempt to rectify this
situation and to achieve parity in valuation between residential Improvements and cther property. The
question remains, however, whether the factoring system contained in S.B. 69 nonetheless violates
the constitutional prohibition, as delineated In Eastabrook, that one species of taxable property not
pay higher taxes than other kinds of property.

[8]) @ In this regard, we Initially note that Section 31 dees not expressly Impose two different rates
of taxation. Both residentlal improvements and other property are to be taxed at the same rata: 35
percent of "adjusted cash value.” If the Legislature had flatly mandated that residential property be
taxed at a lower rate than other property, and had provided no rationale for such a disparity of
treatment, prior ¢case authority might well compel the conclusion that such legislation was
unconstitutionai. For exarnple, in Boyne v, State ex rel. Dickersan, BO Nev, at 16Q, 390 P.2d 225, this
court examined a statute which permitted the owner of land used exclusively for agricultural purposes
to contract with the county assessor for assassment and payment of taxes based on the “full cash
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value” of the property for agricultural purposes, rather than on its value for other purposes, The
avowed purpose of this statute was to shift or defer the burden of increased taxation on agricultural
property caused by increased population pressures and the growth of urban areas. Nonetheless, we
found the statute uncoristitutional, because such a practice gave owners of agricultural property the
very type of distinct tax advantage prohibited by Article 10, Section 1. Of like Import Is State ax.rel.
Stephan v, Martin, 608 P.2d at 880, which involved a flat, across-the-board reduction of 20 percent in
the appraised value of farm machinery and equipment, in order to avoid a “severe economic crisis”
confronting farmers and ranchers, This partlal exemption was held to violate the Equal and Uniform
Clause of the Kansag Constitution. In contrast, on its face, the instant legislation neither applies
separate tax rates to different classes nor partiaily exempts a particular class of property from the
legitimate burdens of taxation.

It Is true that Section 31 temporarily establishes two separate sets of factors to be used In calculating
the “adjusted cash valua” on which tax llability is based, Furthermore, for any given year of
assessinent, the factor for residential Improvements s significantly less than the corresponding factor
for other property. Finally, as previously noted, for any given year, a residential improvement with a
“fuli cash value” identical to & given plece of non-residentlal property will thus derive *141 a lower
“adjusted cash value” than the non-residentlal property, and wll therefore obtain a reduced
assessment. However, while the district court concluded this procedure resulted in a nonuniform and
unequal method of assessment and taxation, we do not agree with this characterization.

To the contrary, given the exlisting disparities-caused by the prior use of cost minus depreclation or
income production valuation for commerclal property, as opposed to comparable sales valuation for
residentlal property-it appears to us that the factoring system contalned in Section 31 simply reflects
the Leglslature's cansidered judgment that residential improvements have been over-valued and
commercial property under-valued during recent assessments, The factoring system contatned in
Sectlon 31 thus appears to represent a mechanism by which previously faulty valuations wili be
adjusted, to the best of the Legisiature's ability, thereby ylelding the equal and uniform taxation
requlred by our Constltution.

In reaching this conclusion, we find it significant that S.B. 63 Iimits the use of the factoring system to
the brief transitional perliod required to “phase out” tha valuations made under the prior system and
*¥109 "phase in” the new vaiuations made pursuant to the 1981 tax package, Effective July 1, 1983,

all property subject to taxation must be assessed at 35 percent of Its taxable value. See NRS 361,225,

Further, effective July 1, 1983, taxable value of property Is to be determined under the new method
of vaiuation which emphasizes cost minus depreciation. See NRS 361.227, Finally, subsection 2 of
Section 31 provides that the assessment made under the factoring system “must be used only for the
levying of taxes to be collected during tha fiscal year 1981-1982 on all property to which they appiy.”
Thus, it does not appear that Sectlon 31 violates the constlitutional prohibition, as delineated in
Eastabrook, against taxing different specles of property at different rates. Instead, it appears that
Section 31 provides a limited adjustment mechanism, by which prior inequitable valuations may be
melded into the hopefully more uniform valuation and assessment procedures established under the
1981 tax package.

Accordingly, because the factoring system contalned in Section 31 of §,B, 69 does not appear to
offend the Equal and Uniform Clause contained In Artigle 10, Section 1 of the Nevada Copstitution, we
need not consider whether Section 31 wouid be severable from the remainder of the 1981 tax
package, We note, however, that respondents have advanced a number of additional constitutional
chailenges to the 1981 tax package, contending that even if the district court erred in regard to
Sectlon 31, its judgment was nonetheless correct and *142 should be sustained. See Hofel Riviera,
Inc. v, I'orres 97 Nevy, 399, 632 P.2d 1155 (1981); Sievars v, County Treas,, Douglas Co., 96 Nev,
819, 618 P.2d 1221 {1980) (a correct judgment should not be reversed simply because it is based on
a wrong reason). We have therefore examined respondents’ additional arguments, and have found
them to be without merit.

Accordingly, the judgment of the district court Is reversed.

http://web2 westlaw.com/result/documenttext.aspx?docsample=False&sv=Split&service=,.. 7/23/200

Appellants' Appendix

SUPP.ROA00610

7

e 749
000000440




660 P.2d 104 Page 8 of 8

MANOUKIAN, C.)., and SPRINGER, MOWBRAY and STEFFEN, JJ., concur.

Nev,,1983.
List v. Whisler
99 Nev. 133, 660 P.2d 104

END OF DOCUMENT

(C) 2007 Thamson/West., No Claim to Orig. U.5. Govt, Works.
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110 Nev. 874, 878 P.2d 913

Supreme Court of Nevada,
In re Petition for a Writ of Prohibition or in the Alternative for a2 Writ of Mandamus.
The Honorable Jerry Carr WHITEHEAD, Petitioner,
V.
NEVADA COMMISSION ON JUDICIAL DISCIPLINE, Respondent.
No. 24598,
July 26, 1994,

Judge agalnst whom proceedings were pending before the Commission on Judiclat Discipline,
petitioned Supreme Court for writ of prohibition to interpret rules of Commission, and moved to
preclude involvement of Attorney General in matter, The Supreme Court, Addeflar D. Guy, District
Judge, held that: (1) Attorney General's staff may not act as counsel to Commission or as prosecution
before Commission in matters regarding judicial misconduct, and (2) Supreme Court had authority to
apcfolnt special master to inquire into source of breaches of confidentiality regarding charges agatnst
judge,

Motlons granted in part, judgment reversed In part.,

Springer, 1., concurred and filed opinion,

dhearing, J., dissented and filed opinion,

West Headnotes

[1] KeyCite Notes

227 Judges
2271 Appeointment, Qualificaticn, and Tenure
i -227kll Removal or Disclpline
. 227K11(3) k. Jurilsdiction or Authority to Remove or Discipline. Most Cited Cases

%

. 227 Judges KeyCite Notes
2271 Appointment, Qualification, and Tenure
- 227k} 1 Removal or Discipline
- 227k11(5) Proceedings and Review
--227k11(5,1) k. In General, Most Cited Cases

Commisslon on Judicial Discipline Is part of judicial branch of government, subject to such rules as
Supreme Court promulgates, and subject to appellate review by Supreme Court, Const, Art, 6, § 21.

3

[2] KeyCite Notes.

- 46 Attorney General
46k5 Powers and Dutles
. -46k6 K. In General. Most Cited Cases

Attorney General is constitutional offlcer in executlve branch, whose duties are established by
legislature, Const. Art. 5, § 19.

i

[3] KeyCite Notes
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- 46 Attorney General
.- 46k3 Powers and Duties

+ 46k k. In General. Most Clted Cases

227 Judges Key(ite Notes [@
2271 Appolntment, Qualification, and Tenure
227k11 Removal or Discipline
-227k11(3) k. Jurisdiction or Authority to Remove or Discipline, Most Cited Cases

Constitution vests power and duty to deal with all matters relating to judges charged with violating
Code of Judicial Conduct with Cemmission on Judicial Discipiine, rather than Attorney General. Const.

Art. B, §21,, subd, 1.

R

(4] KeyCite Notes

. -46 Attorney General
. -46kS Powers and Duties

. -46k6 k. In General. Most Cited Cases

Attorney General may not represent Commission on Judictal Discipline in judicial discipline matters,
nor may Attorney General "prosecute” judge or justice before Commission; as one department cannot
exercise power of other two under State Constitution, specifically, member of executive branch Is not
constitutionally permitted to act In judicial capacity. Const, Art. 3, §_1; Art. S, § 19; Art. 6, §. 21,

subd. 1,
4

. 48 Attorney General
- 46k5 Powers and Duties
46KkE k. In General, Most Cited Cases

[S] KeyGite Notes

Executive branch, through Attorney General's office, was impermissibly engaged in judicial discipline
process, constitutionally carried out only by Commission on Judicial Discipline Itself, even if extent of
involvement was merely to advise Commission, whera Special Deputy Attorney General engaged in
extensive investigation of allegations against judge on behalf of Commission, was involved In
Commission function of screening complaints, and made determination that many Incidents alleged in
complalnt against judge did not warrant further action by Commission, Congt. Art, 3, § 1; Art. 5, §

19; Art. 6, § 21, subd. 1.

K

[6] KeyCite Notes

- -4§ Attorney Genersl
46k> Powers and Duties
46k6 K. In General. Most Cited Cases

If Commission on Judiclal Discipline or its members were sued for actions taken in judicial capacity,
Attorney General could defend Commission under statute which commands Attorney General to act as
counsel upcn request of Commission, as long as suit did not involve Commission's constitutional
mandate to hear and declde misconduct complaints against judges. Const, Art. 3, § 1; Art. 5, § 19;
Art. 6, §21,subd. 1; N,R.S. 1.450, subd. 2, 41.0338, 41,0339,
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1

[7] KeyClte Notes

247 Judges
2271 Appointment, Qualification, and Tenure
- 227K11 Removal or Discipline
- 227K11(3) k. Jurisdiction or Authority to Remove or Discipline, Most Cited Cases

Commission on Judicial Discipiine Is not administrative agency able to combine investigative,
prosecutorial and judging functions, but s rather a court of judicial performance, created by State
Constitution as part of judicial branch. Const, Act. 3, 8 1; Art, 5, § 19; Art. 5.8 21, subd. 1.

R

.- -46 Attorney General
~-46KS Powers and Dutles
- 46Kk6 K, In General. Most Cited Cases

[8] KeyGClte Notes

Statute which commands Attorney General to act as counsel upon request of Commission on Judiclal
Discipline, does not permit Attorney General to represent Commission in matters relating to specific
cases of judicial misconduct or permit Commission's legal advisor to be prosecutor of judicial discipline
complaints, as leglsiature, in absence of express constitutional authority, is powerless to add to
constitutional office duties forelgn to that office; or take away dutles belonging to It. Const. Art, 3, 5

L: Art. 5, 8§ 19; Art, 6, 8 21, subd. 1; N.R.S. 1,450, subd. 2.

®

[2] KeyCita Notes

-~ 92 Constitutional Law
- 92V] Enforcement of Constitutional Provisions
- 92VI(C) Determination of Constitutional Questions
L FVI(C)3 Presumptions and Construction as to Constitutionality
- 92k990 k. In General, Most Cited Cases
(Formerly 92k48(3))

Where statute is susceptible to both constitutional and unconstitutlonal interpretation, Supreme Court
15 obliged to construe statute so that It does not vialate Constitution.

[10] KeyCite Notes

- -46 Attorney General
-+46k5 Powers and Duties

~-46%k6 k, In General, Mpst Cited Cases

Statute which commands Attorney General to act as counsel upen request of Commission on Judicial
Disciptine is constitutional insofar as it permits Commission to request official legal opinions of
Attorney General in matters unrelated to judiclal discipline, but statute cannot authorize Attorney
General to act as counsel to Commission In, or prosecutor in, judiclal discipline proceedings or

matters, Const. Art, 3, 81; Ant. 5, § 19; A, 6, § 21, subd. 1; N,R.S. 1.450, subd. 2.

&

[11] KeyCite Notes
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- 227 Judges
- 2271 Appointment, Qualification, and Tenure
- -227k11 Removal or Discipline
22 7k11(5) Proceedings and Review
-~227K11(5.1) k. In General, Most Clted Cases

Commission on Judicial Discipline rules adopted by Supreme Court as to judiclal disciplinary process,
pursuant to State Constitution, require confldentiality of charges against judge at least untll after
probable cause hearing, finding of probable cause, and flling of formal statement of charges as public
document. Const, Art, 6, §.21, subd. 5{(a); Commission on Judicial Discipline Rule 5, subd, 1.

Bl

[12] KeyCite Notes.

.- :46 Attorney General
~-46kS Powers and Dutles
~--46k6 k. In General. Mest Cited Cases

—_—

Attorney General is official legal representative of judges and justices in state, and cannot engage In
prosecution of same before Commission on Judicial Discipline.

)

[13] KeyCite Notes

.- 46 Attorney General
.- -46Kk5 Powers and Duties

. -40k6 K. In General, Most Cited Cases

Attormey General Is constitutionally authorized to pursue criminal investigations and prosecutions of
Judges or justices. Const. Art. 5, § 22; N.R.S. 228,175, subds, 2, 4,

[

[14] KeyClte Notes,

- 92 Constitutional Law
. -92XX Separation of Powers
- 92XX(D) Executive Powers and Functions
--92Kk2622 Encroachment on Judiciary

- -92k2623 k. In General, Most Cited Casas
(Formerly 92k79)

Given adversarial system, fairness requires that adjudicative functions be kept separate from
prosecutive functions,

[15] KeyClte Notes Eﬂ
--46 Attorney General
- 46KkS Powers and Dutles
1--46Kk6 k., In General, Most Cited Cases
Supervisory control or "probation” exercised over judge by Attorney General In conjunction with

Commission on Judicial Discipline, requiring judge to report to Attorney General's office, while
Attorney General's staff or district attorneys over whom Attorney General has control are appearing
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before same Judge, Is clear conflict of interest on part of Attorney General, and may compromise
. appearance of impartial judiciary.

[16] KeyCite Notes ['E‘Q

- 92 Constitutional Law
- 02XXVI] Due Process
- 92XXVI(G) Particular Issues and Applicatlons
-« 92XXVIHG)?Z Labor, Employment, and Public Officlals
+ -92k4175 K. Judges and Judicial Officers or Employees. Most Cited Cases
(Formerly 92k278.4(5))

- 227 Judges KeyCite Notes_ Eg
-+-2271 Appointment, Qualification, and Tenure
«-227k11 Removal or Discipline
+~+227k131(5) Proceedings and Review

«+227k11(5.1) k. In General, Most Cited Cases

Commission on Judicial Discipline may empioy (ndependent counsel, but does not have due process
right to employ counsel of Its chalce where such choice creates clear conflict of Interest and vioiates
separation of powers provisions of State Constitution. Commission on Judicial Discipline Rule 41;

Const. Ad, 3, §1; Art, 5. §.13; Art. 6, § 21,

F)

[17] KeyClte Notes

. - 327 Reference

- 3271 Nature, Grounds, and Qrder of Reference
. -327kS Compulsory Reference for Trial of Issues
+ -327K7 Nature of Cause or of Issues

-+327k7{1) k. In General. Most Cited Cases

Supreme Court has authority to appolint fact-finding master to inguire Into source of violations of
State Constitution provisions requiring confidentiality of charges before Commission on Judicial
Discipline untll finding of probable cause and filing as public record of formal statement of charges, as
well as the Impact of violations en judge's due process rights. Const, Art 6, § 21, subd, 5(a);
Cemmission on Judicial Discipline Rule §, subd, 1.

**915 *874 Ohlson & Springgate, Hamlilton & Lynch, Reno, Gentile, Porter & Kelesis, Laura
Wightman FitzSimmens, Las Vegas, for petitioner,

Frankie Sue Del Papa, Atty. Gen., Brooke Nielsen, Asst. Atty. Gen., Carson City, Ronald J. Campbell,
Las Vegas, for respondent,

*876 OPINION

ARDELIAR D, GUY, District Judge,

On May 20, 1994, the court heard oral argument on a number of motions flled by both parties. Today,
we address Petitioner Whitehead's “motion to preciude further illegai Involvement in [this] case by
attorney general and associates in order to promote the administration of justice and guarantee due
process of law In this and related proceedings” and Petitioner Whitehead's *motion for order to show
cause, an investigation, and a protective *877 order,” and “*motion for appointment of a master to
conduct factual investigation.”
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We are compelled to conclude that Petitloner's motions are meritorious. We accordingly order that
Alttorney General Frankle Sue Del Papa, Assistant Attorney General Brooke Nielsen and Speclal Deputy
Attorney General Donaid ), Campbell be removed as counsel for the Nevada Commission on Judicial
Discipline ("Commission®) in these writ proceedings and in ail disciplinary proceedings now pending

against Petitioner Whitehead before the Commission. [[ENL For reasons hereinafter specified, the
Office of the Attorney General is precluded from acting as legal advisor or prosecutor in the present
matter or In any matter relating to the constitutional duties of the Commission to hear and dacide
judicial discipline complaints.

FN1, Although the Attorney General and the Commission have continued to assert that
Special Deputy Attorney General Don Campbell was not and Is not acting on behalf of, or
in concart with, the Attorney General's office, we put that contention to rest in Whitehead
1I, noting in general the contacts amang Assistant Attorney General Brooke Nielsen, Mr,
Campbeil, and the Commission, and noting In particuiar, the fact that Mr, Campbell was
placed under contract to the Attorney General to serve “at the pleasure of the Attorney
General® and was required to “report regularly to the Attorney General concerning the
status of the above-named case.” Whitehead v. Comm'n on Jud. Discipline, 110 Nev. 380,
B73 P.2d 946 (1994). Furthermore, the Attorney General and Mr. Campbell have both
signed the bulk of pleadings filed In this matter on behalf of the Commission. Mr,
Campbell appeared at oral argument and argued on behaif of the Commission aiong with

Assistant Attorney General Nielsen.

En granting Petitioner Whitehead's motion for the appointment of a master to conduct & factua)
investigation, we grant the motion in part by adjudlcating the clear need for the appointment of a
special master, but we defer our declsion as to the scope of the investigation and the Identity of the

Investigator for resolution in the near future FN2

ENZ. This Interfocutory opinion represents one more Incremental measure leading to the
eventual resolution of what has become a proceeding transmuted from a comparatively
simple writ proceeding to a proceeding far more expansive and camplex than otherwise
warranted. Petitioner simply Invoked this court's exclusive jurisdiction In interpreting, for
the first time, the meaning of several of the current permanent rules of the Commission.
It Is now clear, that in order to provide absolute clarity in the final disposition of this
matter issued by this court, and to provide an unmistakable justification for this court's
actions, it will be necessary to show, as the evidence will demonstrate, that the
Commission has been functioning on an ad hec basis in the imposition of discipline, and
that adherence to Commission rules, in an even-handed, non-discriminatory methodology
Is essential to the Independence of the Nevada judiciary. It is this court's intention to
finalize these proceedings as soon as humanly pessible, consistent with the demands of
judicial responsiblility and due process.

*878 REMOVAL OF THE ATTORNEY GENERAL, THE ASSISTANT ATTORNEY GENERAL AND SPECIAL
DEPUTY ATTORNEY GENERAL CAMPBELL AS COUNSEL FOR THE COMMISSION

Petitioner Whitehead urges three grounds for requiring the Attorney General's removal as legal
counsel and prosecutor for the Commission. The first ground is that the Attorney General, as an
elected, Constitutional officer of the Executive Department of Nevada's government, is not permitted
by the separation of powers clause of our State Constltution to represent the Commission in the
**916 exercise of Its disciplinary functions or to exercise powers relating to judiclal discipline
proceedings that are constitutionally vested In the Discipline Commission. The second ground is that,

generally, and under the specific facts of this case, the Attorney General has a number of disquallfying

conflicts in representing the Commission. Thase conflicts Include the conflicts reiating to giving the
Attorney General access to confidential documents and proceedings of the Commission, the conflict
arising out of the fact that the Attorney General Is official counsel for the judges and justices of the
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state, and, most importantly, the conflict arising out of the Attorney General's acting as legal advisor
to the Commission (which is Petitioner Whitehead's judge and jury) and at the same time prosecuting
Whitehead before the tribunal to which the Attorney General has been giving legal advice and counsel.
Of equal concern and Importance is the problem and potential problem of the Attorney General, and

district attorneys over whom the Attorney General has the power of supervision, £ prosecuting
criminal and civil cases before judges who are under Investigation and prosecution by the Attorney
General in Commisslon proceedings, and the potential for holding such judges actual or imagined
“hostages” without any awareness by opposing counsel, As to the third ground which Petitioner
Whitehead asserts for seeking the removal of the Attorney General as the Commission's lawyer and
prosecutor, we conclude that the Attorney General must be removed as counsel and prosecutor for
the Commission in this case. Our concluslen Is based on the stated constitutional grounds and on the
mentioned conflict of interest created by the Attorney General's office, particularly, the Attormney
General's acting as both legal advisor to the Commission and as the prosecutor who has been *879
prosecuting Petitioner Whitehead before the Commission. It Is unnecessary to reach the claim relating
to the Attorney General's misconduct in arriving at our decision on this motion.

FN3. NRS 228.120(2) states that the attorney general may:

Exercise supervisory powers over all district attorneys of the state In all matters
pertaining to the duties of their offices, and from time to time require of them reports as
to the condition of public business entrusted to their charge.

First Ground; Constitutional Disqualification FN%

FN4, In Whitehead I, Judge Guy wrote that he would “order the Attorney General, her
assaciates and Speclal Deputy Attorneys General to have no further contact with this case
or any other matter appearing before the Commission.” Judge Guy further observed as
follows:

1t Is certaln that to permit the executive department, to wit, the Attorney General,
whether upon request or otherwise, to be counsei or in any way participate In the possible
disciplinary action procedure of a justice or district judge before whom the Attorney
General must appear for judiclal declsions, could cause investigations, brought about for
political reasons or because of decisions that were unfavorable.

Whitehead v. Comm'n on Jud. Discipline, 110 Nev. 128, 166, 869 P.2d 795, 818-19
(1994) (Guy, D.J., concurring).

Qur present opinion reflects the previously expressed judgment of Judge Guy, on this
issue,

Article 3, section 1 of the Nevada Constitution provides as follows:

The powers of the Government of the State of Nevada shall be divided into threa separate
departments, -the Legislative,-the Executive and the Judicial; and no persons charged with the
exercise of powers properly belonging to one of these departments shall exerclse any functions,
appertaining to either of the others, except in the cases hereln expressly directed or permittad.

This court has consistently affirmed that “{t)he division of powers Is probably the most important
single principle of government declaring and guaranteeing the livertles of the people.” Galloway v.
Truesdeff, B3 Nev, 13, 18, 422 P.2d 237, 241 (1947). This principle Is also of Fadera! Constitutional
dimenslon and has occupled a position of unquestioned impartance since the early days of the
Republic, As James Madison noted in The Federallst No, 47, " *[w]ere the power of judging joined ... to
the executive power, the judge might behave with all the violence of the oppressor’ * (quoting
Montesguleu). Merging the adjudicative power of the Commission with the executive power, as
evidenced**917 In the ¢ase before us ralses this very specter, '
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: -
[1] (2] {3} E‘B (4] Eg Article 6 (the Judiclal Article), section 21 of the Nevada Constitution
creates the Commission on Judicial Discipline. The Commission Is a part of the judicial branch of
government, vested with the constitutional power to “censure, retire or remove” a *88@ judge or
justice, subject to such rules as this court might promulgate, and subject to appeliate review by this
court, Nev, Const, art, 6, § 21(1). The Attorney General, on the other hand, is "a constitutional officer
in the executive branch of government” whose varlous duties are established by the leglislature, See
Byan v, District Court, 88 Nav, 638, 642, 503 P.2d 842, 844 (1972); see generally Nev, Const, art, 5
§ 19, In matters of judicial discipline, it Is the Commission, not the Attomey General, which the
constitution vests with the power and duty to deal with all matters relating to erring judges who are
charged with viglating the Code of Judicial Conduct. The Commissian is constitutionally empowered to
“designate for each hearing an attorney or attorneys at law to act as counsel to conduct the
proceeding,” ( /d. at art. 6, § 21(2)(a)). Nowhere In the constitution is the Commission required or
empowered to employ the Attorney General, 2 member of 3 separate and ca-equal 'branch of

government, to act as its counsel.F¥” It 1s not constitutionally permissible for the Attorney General to
investigate or prosecute a judge or justice on behalf of the Commission. The Attorney General may
not represent the Commission in judiclal discipline matters, nor may the Attomey General “prosecute”
a judge or justice before the Commission, because *one department cannot exercise the power of the

other two” without viclating articie 3, section 1 of the Nevada Constitusion. Galloway, 83 Nev. at 19,
422 P.2d af 242,04

ENS, In Goldman v. Nevada Commn on.ludidal Discipiine, 108 Nev. 251, 830 P.2d_107
(1992), the Commission in fact hired independent counsel to prosecute the judge,

ENG. Qur present holding relative to separation of powers is consistent with our prior
rullngs Iin this area. For example, in Dunphy_v. Sheehan, 92 Ney, 259, 549 P.2d 332
(1976), this court held that the section of Nevada's Ethics In Government law exciuding
members of the judiclary from regulation under that law was mandated by the separation
of powers clause of the Nevada Constitution, {d, at 265, 549 P.2d at_334. Simllarly, in
Galloway v, Truesdel], this court held that it was an impermissible violation of separation
of powers to require district court judges to determine which ministers were quallfied to
administer legally valld marriage ceremanles. Ig,_at 31, 422 P.2d at 249. In In Re Platz,
this court held that state bar disciplinary proceedings did not violate separation of powers
because this court retained the ultimate decislon as to any penalty to be imposed. &0
Nev. 296, 302-303, 108_P.2d 8358, 861 (1940); see also Desert Chryster-Plymauth v.
Chrysier Corp., .95 Nev. 640, 600 P,2d 1189 (1979) {statute requiring district courts to
determine "good cause” for issuing automaobile dealership licenses violates separation of
powers); State v. Rouglass, 33 Nev, 82, 110 P, 177 {1910} (legislature may not combine
the offices of Clerk of the Supreme Court and Secretary of State), This line of cases Is
bolstered by a persuasive opinion of the Attorney General which concludes that, because
a Highway Patrol Trooper 1s 2 member of the executive branch of government, it would be
“constitutionally invalid for an employee of the patrol to simultaneously serve as a
member of the state legislative or judicial departments.” Op. Att'y Gen. No. 168 (May 22,
1574). A member of the executive branch Is simply not ¢onstitutionally permitted to act in
2 judiclal capacity.

KL,
*881 [5) Although the Commission disputes that the Attorney General's office engaged In
exercising any Commisslon functions, the record clearly reflects that Speclal Deputy Attorney Genera!
Don Campbell engaged In a very extenslve Investigation of the allegations against Petitioner on behalf
of the Commission. Mr, Campbell's affidavit also indicates that he was involved in carrying out the
Commission function of screening complaints and that in doing so made the determination that many
of the incidents alleged in one of the compiaints against Petitiener did not warrant further action by
the Commission. Whether Special Deputy Attorney General Campbell was acting for the Cormnmission
in making these Commtssion declsions or was merely advising the Commission to take these actions,
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878 P.2d 913 Page 9 of 40

the executive branch, through the Attorney General's office, has been actively engaged In the judicial
. discipline process-a process that can be camried out properly and constitutionally only by the
Commission on Judicial Discipline Itself, Nev. Const, art. 6, § 21(7).

**918 The State of Minnesota has recognized that It I1s not proper for the Attorney General to act as
the Attorney General has acted in this case. See Rules of Board on Judicial Standards, Minn. Rules of
Court, Rule 1{d}(10) at 683 {West Supp.1994) {Authorlzing the Executive Secretary of the Board on
Judiclal Standards to “{e]lmploy, with the approval of the board, speclal counsel, private Investigators,
or other experts as necessary to Investigate and process matters before the board or the Supreme
Court. The use of the attorney general's staff for this purpose shall not be allowed.") (Emphasis
added.) The source of and basis for the Minnesota rule is the ABA's Standards Refating to Judiclai
Discipline and Disabllity Retirement. See Judiclal Conduct Organizations Governing Provisions
(Kathleen Sampson, ed,, 1984), Standard 2.8 states that the use of members of "the attorney
general's staff* to perform commission functions “is not recommended.... Their use may also interfere
with the independence of the judiciary.” Id, at 15; see infra note 5 (emphasis added).

[6] (71 @ We are, of course, weil aware of NRS_1.450(2) which commands the Attorney General
to act as counsel “upon request” of the Commission. If the Commission or its members were to be
sued for, say, some alleged tortious actlvity, there would be no bar to the Attorney General's
defending such a lawsult, as long as *882 it did not involve the Commission’s constitutional mandate

to hear and decide misconduct complaints against judges.E8Z

EN7, Contrary to respondent’s assertions, the Judicial Discipiine Commission is not just
another administrative agency which can combine inyestigative, prosecutoriai and judging
functions. As this court held In Whitehead I, the Commission is a court of judicial
perfosmance, created by the Nevada Constitution as a part of the judiclal branch of
government. Whitehead v. Comm’n on Jud. Discipline, 110 Nev, 128, 160 n, 24, B69 P.2d

— 795, 815 n, 24 (1994); cf.,, Laman v, Nevada R.E. Ady. Commissiog, 95 Nev, 50, 589
. P.2d 16& (1979).

KL
[8] — If we ware to read NRS 1,450(2) as permitting the Attornay General to rapresent the
Commission Tn matters relating to specific cases of judicial discipiine or, worse, as permitting the
Commission’s legal advisor also to be the prosecutor of judicial discipline complaints, such a reading
would run contrary to the constitutien, Stafe v. Douglass, 33 Nev. 82, 92, 110 P, 177, 180 (1910)
(“the Legislature, in the absence of express constitutional authority, Is as powerless to add to a
constitutional office dutles foreign to that office, as it is to take away duties that naturally belong to
it*). The statute may properly permit the Commilssion to seek the legal advice of the Attorney

General, much as anothar state entity might E242; however, the statute cannot permit the invasion of
the judicial department by the executive department of government. This would occur if the Attorney
General were permitted to sit in from day to day In the Commission's meetings, during which the
principal Commission business is to deal with matters relating te judicial disclpline. Te allow this wotild
be to allow the Attorney General to become aimost an ex facto member of the Commission. Tt must
be remembered that the Attorney General and her extensive staff must, in the performance of their
constitutional duties, appear before the judges and justices of this state on a dally basis. If those
same lawyers are privy to confidential and damaging Information about judges, then, at the very
least, the appearance of an impartial tribunal is lost. See confiict of Interest section, infra, pp. 9-13:;
compare ARID 2(9) ("Prosecuting officer means an attorney designated by the commission to file and
prosecute the Formal Statement of Charges.”) (Emphasis added.)

FAS. NRS 41.0338-41,0339 would allow the Commission members to seek the
representation of the Attorney General if they were sued for actions taken in their officlal

capacity,
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We must necessarily disapprove of the practice of having a member of the Attorney General's staff

routinely participate in *883 Commission meetings and deliberations.E¥2 The policy ratlonale behind
requiring the Commission to use independent counsel to perform both advisory and prosecutorial
functions for the Commission in judicial discipline **918 proceedings is obvious; it ensures that
disciplinary proceedings are not pursued for personal, partisan, or political gain, and it ensures that
one branch of government does not usurp the vital functlons of another or place itself In the position
of holding the others hostage.

END, The proposed ABA Model Rules suggest that Independent caunsel be retained to act
as legal counsel te the commission to avoid these very conflicts.

[9] [10) Eﬂ Where a statute is susceptible to both a constitutional and an unconstitutional
interpretation, this court is obliged to construe the statute so that it does not violate the constitution.
Sherff v. Wu, 101 Nev, 687, 708 P,2q 305 [1985). NRS _1.450(2) is constitutional insofar as it parmits
the Commission to request official legal opinions of the Attorney General In matters unrelated to
judicial discipline. NRS_1.450{2) cannot be constitutionally read to authorize tha Attorney General to
act as counsei to the Commission or to act as prosecutor in judicial disclpline proceedings.

Second Ground: The Attorney General's Confiict of Interest,

Amici (Ad Hoc Committee for the Preservation of an Independent Judiciary) argue that the
involvement of the Attorney General In the disclplinary process creates hopeless conflicts of interest
and roles and that such involvement creates an untoward and undesirable opportunity for undue
influence upon the judlclary. We examine this argument carefully,

[11] @ First we look at the potential for abuse inherent In any involvement by the Attorney General
In the disciplinary process. As we held In Whitehead I, the Commission is part of the Judicial
Department. See Whitehead v. Cormnm'n on Jud, Discipline, 110 Nev, 128, 159, 869 P.2d 795, 8§14
(1994). The rules this court has adopted pursuant to its constitutional mandate provide a clear
requirement of confidentiality at least untll after a probable cause hearing, a finding of probable
cause, and the flling of a formal statement of charges. ARID 5(1). It i5 not difficult to see the
possibllities that exist [f the Attorney General 15 allowed to participate in the Commission's disclplinary
activities. IF the Attorney General has free access to the confldential information In possession of the
Commission, the temptation is clearly *884 present for putting adverse, confidential information
about a judge ta Improper and even political use, Anonymous “leaks” or threats of 1eaks could very
well provide those with improper access to confidential information about judges considerable
leverage gver sitting judges, who, in our elective system, are always faced with the possibility of a
contested election. Although we are not suggesting the existence of such implications in the present
case, there Is certainly a potential for an Attorney General who has adverse informatlon relating to a
judge to use this information to damage the career of any judicial officer that is seen as a political
threat to the Attorney General or to his or her political allles or political agenda.

The Attorney General's office, as now constituted, has close to one hundred attorneys who appear in
many courts of this state. It Is not difficult to see how the independence of judges might be
compromised [f a judge before whom a deputy attorney general was appearing felt threatened by the
Attorney General's possession of confldential Information, whether true or not, that might be harmful
to the judge if released to the public.

[12] @ [13] @ The threat just described Is only one of the possible conflicts presented by allowing
the Attorney General to participate in the judicial discipline process. Another conflict is presented by
the fact that the Attorney General Is the officlal legal representative of the judges and justices in this
state and cannot, by the nature of that office engage In the prosecution of the very judges that the
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878 P.2d 913 Page 11 of 40

Attorney General represents as counse|, NP it Is not the fnregding conflicts, however, that give us
. the most pause, The most dangerous conflict fies In the Attorney General's acting as both legal
counsellor to the Commission and as prosecutor of judicial discipline complaints. :

ENLQ, Of course the Attorney General is constitutlonally authorized to pursue criminal
investigations and prosecutions of judges or justices, Ney, Copst, art, 5. §.22; NRS
£48,172(2) and (4).

Special Deputy Attorney General Campbell has been acting in the role of investigator**920 and
prosecutor in this case. The Attorney General apparently sees nothing untoward or unusual about
Speclal Deputy Attorney General Campbell's acting in such capacities In this case, as the Attorney
General freely tells us that her office has “investigated and processed literally dozens of {other]
judicial misconduct complaints over the years,” Petition for Rehearing at 7. Such engagement by the
Attorney General in the Investigation and prosecution of judges is not only a violation of the
separation of powers doctrine of our Constitution, it is a conflict of interest for the Attorney General to
be prosecuting *885 before the Commission the very judges that she represents as counsel, and
before whom she appears in the course of prosecuting criminal and civil cases. Again, of equally great
concern is the conflict created by the Attorney General's acting as either prosecutor or legal advisor to
the judiclal tribunal,

KC
[14] It cannot be denied that the Attorney General has been acting as legal advisor to the
Commission while investigatlons and prosecutorial activities were being conducted by that office
against Petitioner Whitehead. Ordinarlly, a client's regular consultation with his or her attorney, by the
nature of the relationship, tends to Instill feelings of trust and confidence and, frequently, friendship
as between the client and the attorney. Most readers of this opinion should not have to be further
convinced that it Is simply not falr to require an accused judge or justice to appear before a tribunal
where the judge's prosecutor is also acting as legal counsel to the tribunal. In our adversarial system
we have always been scrupulous about keeping adjudicative functions separate from the prosecutive
. function, and fairness requires that we continue to do so,

The proposed changes to the American Bar Association's Model Rules for Judicial Disciplinary
Enforcement deal quite extensively with this problem. The Report and Recommendation to the ABA
House of Delegates strongly recommends “the separation of confiicting functions.” Thus *[a]
commission member who participates [n the investigation should not participate in the adjudicative
process and vice versa,” Simllarly, the proposed Model Rules also envision separate counsei for the
Commission: One aftorney (“disciplinary counsel”) would assist the Commission In performing its
investigative and prosecutorial functions, another ("commission counsel”) would provide the
Commission with “legal research, drafting, and advice.” The report observes that the roles of
prosecutor and advisor are “inconsistent” and ought not be embodied in a single person, because such
a separation of functions Is "crucial to the perception of fairness.” The report also notes that *[a]
system that relies on other government agencies to Investigate complaints or present evidence, or
both, loses efficlency and endangers confidentiality,* concluding that “[d]isciplinary counsel should not
use law enforcement officials or staff to investigate cornpiaints or present cases.... Their use could

compromise the confidentiality of Investigations and could pose separation of powers problems.” FN11

EN11. The ABA Standards Relating to Judicial Discipiine and Disabllity Ratirement
currently In force also note these same concerns. For example, Standard 2.1, entitled
“"Need for Independence,” provides that “[t]he eemmission should be independent of and
free from interference from the executive or legisiative branches and, aithough operating
within the judicial branch, shouid report only to the supreme court.” American Bar
Associatlon, Standards Relating to Judicial Discipline and Disability Retirement 9
(February, 1978), Similarly, the commentary to Standard Rule 2.8 states that the use of
law enforcement officers such as "members of the attorney general's staff” to perform
commission functions ™is not recommended ... [as] [t]heir use may also interfere with the
Independence of the judiciary.” Id, at 15,
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K

*886 [12] The conflicts envisioned by the ABA have manifested themselves all too ¢learly In the
manner in which cases are currently being handled by the Commission. As noted in Whitehead II, the
Attorney General and the Commission have had at least one judge under some kind of supervisory
control or “probation,” which requires the judge to report to the Attorney General's Office under
penalty of more severe disclplinary action in the event the “probation” falls. This supervision Is going
on while the Attorney Generai's staff is presumably still trying cases before the supervised judge. 110
Ney. af ----, 873 P.2d af 971. This is a clear conflict of ¥*921 interest. Obviously, the Attorney
General or the district attorneys over whom she has supervisory control, appear in an adversarial
setting before the very judges she Is investigating or is supervising under “probation.” Again, given
the current rules of confidentiality surrounding judicial discipiine matters prior to a finding of probabie
cause, it Is inevitable that some members of the Attorney General's and district attorneys' staffs will
appear before judges while in possassion of damaging and confidential information about those

judges. This may compromise the appearance of an impartial tribunal, {2

EN12, The Attorney General appears In this casa to have Initially recoqnized this conflict
when sha requested the Board of Examiners to provide the funds to hire Don Campbell as
a Special Deputy Attorney General, stating that the hiring was necessary In part because
the Attorney General's office had a potential conflict of interest [n this case. (Contract
between Attorney General and Don Campbell.) See Petitioner's Motion to Preclude Further
Involvement, Exhibit 2,

{16] EE' The Commission has asserted that if this court does not allow the Attorney General to act as
Commission counsel, the Commission wiil be unable to fulfill its constitutional function. This rather
extravagant assertion may be rejected cut-of-hand because the rules clearly contemplate that the
Commission may employ independent counsel. ARID 41; Nevada Const, art. 6 §.21(9}(a). We also
reject the Commission's argument that this court will violate the Commission's right to counsei of its
choice and thereby deny the Commisslon due process of law if It determines *887 that the Attorney
General may not act as she has in this proceading. Even if we were to assume that a public body has
some identifiable legal right to “counsel of Its choice,” such a right would not Include the Commission's
right to be represented by counsel with the clear conflict of interest problems that are discussed in
this Opinlon; and, certainly such a right could not be sufficient to overcome the separation of powers

clause of the Nevada Constitution. See Kabase v, Qistrict Court, 96 Nev, 471, §11 _P.2d_194 (1980).

The separation of powers clause of the Nevada Constitution prohibits the Attorney General from acting
as prosecuter of judges in judicial discipline cases and from acting as the Commission’s counsel in
disciplinary matters. We have, of course, already held that the Attorney General may Issue official
opinions to the Commission and that the Attorney General may “supply[ ] the Commission with
abstract advice on an occasional basis,,,,” Whitehead I, 110 Nev, at 133 n, 5, 869 F.2d at 798 n. 5,
However, this certainly does not mean that the Attorney General can advise the Commission in
matters relating to judicial discipline nor that the Attorney General can act as prosecutor, prosecuting
judic¢lal discipline complalnts before the Commission, What is painfully clear, as mentioned previously,

s that the Attorney General may not be allowed to act as either advisor or prosecutor. ™43

EN13. The Dissent garners suggestions that the Majority in this timited Opinion somehow
is, or will prevent, the Commission from carrying out its constitutional mandate. There is
no intent and none should be inferred that this limited Qpinion subjugates or prevents the
Commission from fulfilling its dutles. This limited Opinion enly prevents the Attorney
General, the Attorney General's regular deputies and the Speclal Deputy Attorney
General, in this matter, from any further representation of the Commission in these
proceedings, or in any proceedings before the Commission, It does not prevent the
Commission from engaging Its own independent counsel as provided In article 6, section
21, subsection 9(a) of the Constltution and by the rules of this court. On the contrary,
this [Imited Qpinlon directs the Commission to engage indegendent counsel for this and
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any other matters before the Commission.

In Goldman_ v, Nevada Comm'n on Judicial Discipline, 108 Nev, 251, 830 P.2d 107
(1992), independent counsel was appointed for the Commission as the Attorney General
either recognized the conflict or the constitutional prohibition. Likewise, in these
proceedings, the Attorney Generai initially recognized the conflict and requested special
counsel to represent the Commission. Had the Attorney General not appointed the special
counsel or Special Deputy Attorney General, /nter alia, responsible to the Attorney
General for his retention and payment, then this limited Oninton may not have been
necessary except in future proceedings.

The Dissent infers that this Cpinion nullifies RS 1.450Q(2). If that I5 the effect of
preventing the Attorney General from proceeding as the attorney for the Commission,
then, so be it. This will not be the first time, nor the last, that this court and other courts
have stricken portions or all of leglsiative acts as belng unconstitutional.

The DIssent ralses the presumption that this Opinion rests its arguments on the
assumption that the Attorney General will be unable to resist the temptation to engage In
misconduct with respect to judges. This court has so often reversed judgments and
criminal convictions, not upon any actual misconduct, but upon the perception or
assumption that misconduct could occur, either Intentionally or unintentionally. Glven the
history of overzealous or over-aggressive prosecutors in these United States, there can
be no doubt that misconduct does and has occurred either Intentionally or unintentionally.

¥*922 *888 Ground Three: Attorney Misconduct

Petitioner Whitehead maintains as a third and Independent ground for asking that the Attorney
General be removed from this case the Attorney General's intemperate and accusatory public
statements relating to these proceedings, Because of the foregoing conciusions regarding
disqualification based upon censtitutional and conflict of interest grounds, It is unnecessary to
presently rule on Petitioner Whitehead’s allegations of ethical misconduct on the part of the Attorney
General or the effect that this conduct might have an Petitioner Whitehead's ability to receive fair
treatment, which is the essence of due process. '

INVESTIGATION OF BREACHES OF CONFIDENTIALITY AND VIOLATIONS OF OTHER RULES OF THIS
COURT

Petitloner Whitehead clalms not only that he has been severaly prejudiced by the unlawful public
disclosure of charges which the Nevada Constitutlon requires to be kept confidentlal, he claims that
the integrity of the whole judicial discipline process is endangered by what appear to be almost
routine “leaks” of judicial disciplinary proceedings,

Now is not the time to go Into extended discussion of the confldentiality provisions mandated by the

Nevada Constitution in judicial discipline matters, but a few words may be sald.E¥2 The argument of
some Is, of course, that judges are no different from any other public official and that If any
aliegations of misconduct are made by anyone, such charges should immediately be open to the
public. The counterargument (and the one adoepted by the framers of the Nevada Constitution) Is that
the judictary depends to a large degree for its effectiveness on the trust and confidence that the’
people place In that Institution's abliity to render, day-to-day, falr and impartial decisions. By its very
nature, the judiciary deals with disputes that often leava litigants or counsel with negative or agitated
feelings. As a result, many complaints may *889 be generated and sent to the Commission about
judges that are entirely without merit, If afl of these unfounded complalnts were available to the
public and the media, without any Inquiry into their substance, public esteem for the judiciary as a
whole would suffer, thus making it more difficult for the one branch of government that should be a
safe haven for the Impartial and fair resolution of disputes, to inspire public confidence in the integrity
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of judicial proceedings.

EN14, "The supreme court shall make appropriate rules for: (a) The confldentlality of all
proceedings before the commission, except a decision to censure, retire or remove a
justice or judge.” Nev, Const. art, 6, §.21({5){a); see ARID 5 and 6.

To a great extent, the willingness of (itigants-great and small-to respect and obey the judgments
issued by our courts depends upon a deserved public perception that the judiciary does, in fact,
dispense justice. Premature exposure of meritiess complaints against judges would make it appear
that our judges were guilty of rampant misconduct and would threaten the independent function of

the judiciary. See Kameasfnski v. Judicial Review Council, 797 F.Supp. 1083 (D.Conn.1992).

Whichever side of this argument one might want to espouse, the fact remains that, at present, all
compiaints against jJudges must, as commanded by the Nevada Constitution and by the rules of this
court enacted In accordance with the direct command of the Constitution, remaln confidential until
there has been a finding of probable cause and a formal statement of charges has been filad as a
public document. Despite the voices of those who minify the seriousness of breaches of
confidentiality, we are unable te arrogate to ourselves a superior wisdom or authority than the people
of this State who mandated the confidentiality of judiclal discipline proceedings**923 in our
fundamental law, the Nevada Constitution,

The Commission is entrusted with the constitutional responsibility of safeguarding the confidentiality
of Commilssion proceedings until, under the current Commission rules, there has been a finding of
probable cause. One would therefore assume that the Commission woutd be greatly concemed about
the breaches of confidentiality in this case and In others that are documented In this record. One
would further assume or at least hope that as socn as the Commisslon learned of these constitutional
violations it would have taken immediate steps to uncover the source of the breaches and of the
“leaks” that have punctuated these proceedings and expanded them Into a vastly more complex and
multi-dimensional dispute. Te our dismay, the Commission and the Attorney General have not onty
evinced no concern about the breaches of confidentiality, but they have taken affirmative steps to

oppose any Inquiry into the source of the “leaks.” ENL3

FN15, The Commission and the Attorney General's offica have steadfastly epposed any
investigation into the leaks, arguing at various times that Petitloner leaked the
confidential information, that this court lacked the authority to enforce these
constitutional provisicns, and that the First Amendment prevents this court from requiring
the Commission to enforce Its own confidentiallty rules.

E

*890 [17] It is most apparent that someone must get to the bottom of these flagrant
constitutionai infractions. At this stage of the proceedings we are not prepared, as a ¢court, to launch a
full investigation into these matters. Although It is clear that we have the authority to appoint a fact-

finding master to delve into the scurce of the violations, B we are net ready at this time to define
the scope of activities to be conducted in this regard. We do, however, conclude that an investigation
into the breaches of confldentiality s warranted. A master wlll have to be appointed having the power
to issue subpoenas and other compulsory process. In due time the court will issue an order naming
the court master or other investigator and defining the scope of the powers and duties that will be
necessary {0 carry out the required investigation.

FN1§&, See, e.g., Young v. Board of County. Commirs, 91 Ney, 52, 530 P.2d 1203 (1975).

For the reasons discussed above,

IT IS HEREBY ORDERED:
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878 P.2d 913 Page 15 of 40

1. The Attorney General and her staff, and Special Deputy Attorney General Donald 1. Campbell shall
. be, and the same hereby are removed as counsel to the Commission in the instant proceeding, and
the Attorney General and her staff shall hereafter take no part or assume any role |n disciplinary

matters brought before the Commission,fZ

EN1Z. The Commission Is hereln authorized to obtaln a Nevada attorney, There are a
multitude of Nevada attarneys who are well-qualified to act as counsel to the Commission
to replace the Attorney General, her staff, and any speclal deputy attorney general, to
continue in this matter and In any other matter presently before the Commission and/or
to be brought befere the Commission,

2. A speclal master shall hereafter be appointed by the court and shall be specially empowered by
further and specific order of this court to conduct such Investigations as shall ba necessary to
determine the sources of the unlawful breaches of confidentiality that have occurred In these

proceedings and the extent to which they may have impacted Petitioner's due process rights., [[Eﬂlﬁ

FN18. The Governor appointed the Honorable Addellar D, Guy, Judge of the Eighth
Judiciai District Court, to sit in place of the Honorable Cliff Young, Justice, who is
disqualified because he is a member of the Commission on Judicial Discipline, Nev,

Const,, ait. 6 § 4.

STEFFEN, V.C.)., SPRINGER, )., and ZENOFF, Senior Justice, {[E**? concur.

FNL1S, The Honorable Thomas L. Steffen, Vice-Chief Justice, assigned the Honorabie David
Zenoff, Senior Justice, to sit in the place of the Honorable Robert E. Rose, Chief Justice.

New, Const,, art. 6 § 19; SCR _10.

*891 SPRINGER, Justice, concurring:

I have signed the four-judge Majority Oplinion in this case because I am convinced that the Attorney
General must be removed from any participation in judicial discipiine prosecution of Judge Jerry Carr
whitehead. **924 I write this Concurring Opinlon for two reasons: one is to answer some of the
contentions raised by Justice Shearing in her Dissent, the other Is that I wish to discuss the
misconduct of Attorney General Del Papa, which I see as a ground for removing her from this case, in
addition to, and entirely separate from, the grounds of constitutional incapacity and conflict of interest
relled upon by the Majorlty Opinion.

Inasmuch as the Attorney General's conflicts of interest and constitutional incapacity provide ample
and sufficient grounds for the action taken by the Majority, I had initially agreed that it was
unnecessary to voice my view that the Attorney General's misconduct constitutes a discrete and
independent ground warranting her removal from this matter. In light of the position now advanced
by the Bissent, that constitutional Incapacity and conflict of interest provide insufficient cause to
support the Majority's declsign, I now feel compeiled to address the additional cause found In the
Attorney General's disqualifying misconduct.

THE SHEARING DISSENT

Article 6, section 21(1) of the Nevada Constitution provides:
A justice of the supreme court or a district judge may, In addition to the provision of article 7 for
impeachment, be censured, retired or removed by the commission on Judicial discipline. A justice or

judge may appeal from the action of the commission to the supreme court, which may reverse such
actfon or take any alternative action provided In this subsection.
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(Emphasis added.)

Despite this clear and unamblguous language contained in the "Judicial Article” of the Nevada
Constitution, the Dissent Insists: (1) that the Nevada Constitution does not vest the Commission "with
the authority to exercise the judicial power of this stata*: (2) that “the decisions of the Commission
are not final®; and (3) that this court “alone has the power to enforce the Commission's orders.,”

From these three conclusions, it is apparent that my dissenting cotleague percelves the Nevada
Commission on Judicial Discipline as an Imputssant tribunal possessed of mere advisory or
recommendatory powers. Restrained by artlcle 8, section 21(1) of the Nevada Constitution and
persuasive, prior precedent of this court Interpreting that provision, neither 1, nor my colleagues In
*892 the Majority, are willing or able to ascribe to the view that the Commission has been relegated
to the impotent and ineffectual advisory status perceived by the Dissent. Therefore, for the reasons
which follow, I emphatically and respectfully reject the views expressed in the Dissent.

First, the Dissent declares;

The decisions of the Commission are not final, but are subject to review by the Supreme Court, which
alone has the judicial power to enforce the Commission’s orders.

This view of the Commission’s authority, however, Is directly repeiled by this court's helding in
Goldman v, Nevada Comm.n on Judicial Discipline, 108 Nev, 251, 830 P.2d 107 (1992), a holding
which the Attorney General, on behalf of the Commission, has repeatedly-albeit Inaccurately and
Incompietely-cited to this court in the Instant proceeding.

Specifically, in Goldman, this court explained at length:

The relevant constitutionai provision defining this court’s jurlsdictional role in an appeal challenging
commission action specifies as follows:

A Justice of the supreme court or a district judge may, in addition to the provision of article 7 for
impeachment, be censured, retired or removed by the commission on judiclal discipiine. A justice or
judge may appeal from the action of the commission to the supreme court, which may reverse such
action or take any alternative action provided in this subsection.

Nev, Const. art. 6, § 21(1). Absent the prosecution of an appeal to this court by an aggrieved judge,
this provision unambiguously vests the commission with final authority to order the censure, removal
or retirement of a judicial officer. A commission decision to censura, remove or **825 retire is not
merely adviscry or recommendatory In nature, it Is of Independent force and effect absent perfection

of an appeal to this court EliL

FN1. Of course, as the Majority Opinlons in Whitehead 1 and II have emphasized, this
section of the Goldman opinion only addressed the standards of review applicable to
appeals from Commission decislons to censure, retire or remove. The quoted passage
does not speak to this court's authority to intervene in commission proceedings by way of
extracrdinary writ. See ARID 40(7); Nev. Const. art, 6, § 4 (Nevada's “all writs”
provision}.

This broad constitutional authority distinguishes Nevada's commission from similar commissions in
other jurisdictions. The Caiifornla Commission on Judiclal Performance, *893 for example, is
constitutionally empowered only to make “recemmendaticns” concerning the imposition of disclplinary
sanctions. See Cal,_Const,_art. 6, § 18(c). Formal approval of further action by the California Supreme
Court is necessary before any disciplinary sanctions may be imposed, Id.

In declaring the standard of review to be applied under this “recommendation” system, the Califarnia
Supreme Court has observed:

http://web2. westlaw.com/result/documenttext.aspx?docsample=F alse&sv=Split&service=... 7/23/2007

Appellants' Appendix

SUPP.ROA00628

Page 767
000000458




878 P.2d 913

Were a recommendation of independent force and effect absent further action by this court, our
review of the evidentiary basfs for that recommendation might properly be limited to a determination
whether the Commisslon's findings of fact were supported by substantial evidence. Under such a
standard of review we would not be free to disregard the Commission's findings merely because the
circumstances involved might also be reasonably reconciled with contrary findings of fact.

Geiler | v, Commission on Judiclal Qualifications, 1Q Cal.3d 270, 110 Cal.Rptr. 201, 203-04.1 515 P2

[1,1at 4. In Geifer, however, the court further noted that the Californla Constitution expressly
entrusts that state's high court with the sole responsibliity and authority to render “the ultimate,
dispositive decision to censure or remove....” Id. In exercising that authority, the California court
Independently evaluates the record evidence and renders its own findings of fact and conclusions of
law, Judicial disciplinary procedures in many other jurisdictions are patternad after California’‘s
ploneering judicial disciplinary procedures and simllarly require review and final approval of
commission recommendations by a higher tribunal.

Thus, the express authority vested In this court under article 6, section 21 of the Nevada Constitutlon

conitras{s sharply with the uitimate and dispositive constitutional authority conferred upon courts of
review In these "recommendation” jurisdictions. It Is readily apparent that by deviating from the
California model, the drafters of article 6, section 21 of the Nevada Constitution refected Californfa's
“recommendation” system In favor of procedures Intended to vest a far greater degree of authority in
Nevada's commission. See, e.g., Matter of Samford, 352 S0.20 1126, 1129 (Ala,1978) (where
adoption of constitutional amendment replaced old "recommendation” system of Judicial discipiine
with new system merely authorizing appeal, Alabama court's scope of review was restricted by such

Page 17 of 40

amendment to a determination of “whether the record shows clear and convincing evidence to support

the order of the Court of the Judiciary*).

*B94 We conclude, therefore, that the Nevads Constitution does naot contemplate this court's de novo
or Independent review of factual determinations of the commission on appeal, To the contrary, the
constitution confines the scope of appellata review of the commission’s factual findings to a
determination of whether the evidence in the record as a whole provides clear and convincing support
for the commission's findings. The commission's factual findings ma y not be disregarded on appeal
merely because the circumstances invoived might also be reasonably reconciied with contrary findings

of fact. See Semford, 352 So.2d at 1129; cf. Geller, {110 Cal.Rpir. at 203-04,] 515 P.2d at 4.

This court, of course, 1s not bound by the commission's conclusions of law. Cf, In re Jones, 728 £.2d
311, 313 {Col0,1986). **926 Moreover, where an appeal from the commission’s order of censure,
removal or retirement is taken, this court Is expressly empowered to “reverse such actlon or take any
alternative action provided in this suhsection.” Nev, Const. art..6,.58 21(1). Thus, on appeal, we are
spedifically enjoined by the constitution to exercise our independent judgment regarding the
appropriate sanction warranted by factual findings properly adduced by the commission,

EN2. In a footnote In Goldman, this court further observed that the intent to vest far
greater authority in Nevada's Commission than is vested in states with *recommendation”
systems [s also evidenced by:

the care taken by the drafters to insure fairness, competence, non-partisanship and
geographic diversity in the commission's makeup, The commission, for example, must be
composed of two justices or judges appointed by the supreme court, two attorneys
appointed by the state bar, and three lay members appointed by the Governor. See Ney,

Const, art. 6, § 21(2). Moreaver, an appointing authority may not appoint more than one
resident of any county, nor more than two members of the same political party. See Nev,

Const. art, 6, § 21(4),
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oldman, 10 n, 16,830 P.2d at 117 n, 16.
. Thus, In interpreting article 6, section 21(1) of the Nevada Constitutton, this court held in Goldman:

(1) that the constitution "unambiguously” vests the Commission with * fina/ authority to order the
censure, removal or retirement of a judiclal officer”;, and (2) that ® a commission decision to censure,
remove or retire Is not merely advisory or recommendatory in nature; it Is of Independent force and
effect absent perfection of an appeal to this court.” Id. (emphasis added),

Contrary to the Dissent's assertion that tha conclusions of the *895 Majority in Whitehead I are
bereft of any supporting legal precedent, the Majority Cpinion in Whitehead I did Indeed cite this
precise holding in Go/dman as autharity for the position that the Commission must be “regarded as
belng a constitutionally established ‘court of judiclal performance and qualifications,” whose functions
are judiclal In nature and essentially of the same fact-finding and law-applying nature that the state
constltution assigns to the District Courts of this State.” See Whitehead I, 110 Nev, 128, 160 n. 25,
869 P.2d 795, 815 n. 25 (1994). Specifically, the Whitehead I Majority explained:

[The court in Goldman 1 assigned a higher status to the Commission and accorded greater deference
to its final decisions than other courts have done, in accord with our view that the Commission is not
to be regarded merely as an administrative agency but as a true "Court of Judicial Performance and
Quaiifications.” Our deference to the Commission Is In significant contrast to the Califernia Supreme
Court action in the case Ge/, omm'n 3 / 0 . 110 CaL.Rptr.
201,] 515.P,2d.1.(1973). Stlil, the fact that we held In Goldman that the Commission, fike the District
Courts, is free from our de novo or independent review of factual findings only emphasizes how
important [t Is In Nevada's system that the Commilssion, like our District Courts shall apply with
fidelity the substantlve legal principles articulated by ether constituted authority. It also underscores
that in Nevada it is highly important that the established substantive rules or principles be applied
only In compliance with the procedural requirements delineated by constituted authority. Moreover, in
Nevada, as with our District Courts, when counse! may bave led the Commission to stray from Its
jurisdiction as defined in the rules by ather constituted authority, it is Impartant that such deviations
. be subject to review by interlocutory writ, as are those of the District Courts,

1d.

Notwithstanding this court's metlculeusly crafted prior precedent interpreting the unambiqguous
language of article 6, sectlon 21(1), the Dissent seems to be saying that the Judiclal Discipline
Commission Is a mare “fact-finding” agency, akin to the Board of Medical Examiners or the Real Estate
Commission. Citing to Bergman v. Kearney, 241 F. 884, 898 (D,Nev.1917), the Dissent
observes**927 that “[Jjudicial power, in the constitutional sense, |s something more than authority
to hear and determine; It Includes the power to decide finally and conclusively, and also power to
carry its determination Into effect.” Neither I, nor the *896 other justices in the Mafjority, quarrel with
this definitlon In Kearney of “Judiclal power.” The Dissent, however, can cite to no constitutional
provislon, statute, or case authority which interprets acticle § sti

50 as to support the further conclusion In the Dissent that the Commission on Judicial Disclpline
should be viewed as merely an administrative “agency or commission” which is “not vested with the
authority to exercise the judicial power of this state.” To the contrary, the relevant constitutional
provision and case law unambigucusly establish that the Commission Is indeed empowered “to decide
finally and conclusively” matters related to judicial disabllity and misconduct, and “to carry its
determinations Into effect.”

For example, as the Majorlty Opinion in Whitehead [ explalned:

[The Commission] was created in 1976 by an amendment to the ... “Judiclal Department” article of
our constitution that inserts Into article 6 a new section 21, which not only creates the Commission
but also grants this court certain powers over it. In very broad terms, sectlon 21(1) recognizes that
the Supreme Court, theretofore also created by the "Judictal Department” article, s to have appellate
jurisdiction over the Commission, as it does over Nevada's District Courts,,..

. Whitehead I, 110 Nev. at 131, 669 P,2d at 797, Significantly, the 1976 constitutional amendment
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establishing the Commission amended this state's Judicial Article, the very Judicfal Article cited by the
Dissent as declaring where the judicial power of this state resides. Thus, while it is true that article 6,
section 1 of the Nevada Constitution vests the judidal power of this state in a court system comprised
of the supreme court, the district courts and the justice’s courts, the Dissent overlooks the fact that
the 1976 amendment changed our Judicial Article so as to vest judicial power in the Commission as
well,

As amended, the Nevada Constitution's “Judicial Article,” now provides that a judge or justice may be
“censured, retired or removed by the Commission.” Ney, Const, art, 6, § 21{1) (emphasis added},
This adjudicative function Includes, but Is much more than, mere fact-finding. It simply cannot be
seriously contended that the power “to censure, retire or remove,” vested in the Commission by an
amendment to Nevada's Judiclal Article, does not now encompass the power to decide finally and
conclusively questions refated to censure, retirement and removal of a judge or justice, and to carry

determinations respecting those *897 matters into effect.f¥2 Thus 1t Is not merely that the Nevada
Supreme Court has the constitutional power to fashion rules for the Commission that makes the
Commission a true Court of the Judiclary within the judicial branch of government. The Nevada
Constitutlon and the citizens of this state accomplished that task.

FNJ3. With respect to the Commisslon's power to carry its determinations into effect, the
following passage from Goldman appears particularly reievant:

[T]he Nevada Constitution specifically empowers the commission to remove a judge from
office for "willful misconduct, wliliful or persistent failure to perform the duties of his office
or habitual intemperance....” See New. Const, art, 6, § 21(6)(a). Further, the commisslon
Is authorized to retire a judge for advanced age or for a disabling mental or physical
condition that Is likely to be permanent in nature. See Nev. Const. art. 6, § 21{6)}{b). The
power to adjudicate and order the removal or retirement of a judge must necessarlly
imply the power to declare the office vacant. See generally, Galloway v. Truesdell. 83
Nev. 13, 422 P.2d 237 (1967). To the extent that the commission's exergise of this
Implied autheority may have conflicted with any express ministerial duty imposed upon the
governor by the [egislature, the commlission's power was clearly preeminent, See
Goldman v. Bryan, 106 Nev. 30, 32, 787 P.2d 372, 377 (1990} (citing Robison v. District
Court, 73 Ney, 169, 175,313 P.2d 436, 440 (1957)). To hold otherwise would elevate

form over substance,
Goldman, 108 Nev, at 303, 830 P.2d at 141,

Furthermore, as this court has previously stated, the separation of powers requires the judiciary and
not another branch of government**928 to administer judicial affairs. See Dunphy_v. Sheehan, 92
Ney, 259, 266, 548 P.24_332, 336-37 (1976) (promulgation of Code of Judicial Ethics is essential to
the due adminlistration of justice and within the inherent power of the judicial department of this
state). Thus, the creation of the Judicial Disclpfine Commission within the judicial branch of
government is mandated by the separation of powers clause.

The Dissent observes that several state agencies exercise functions which may be described as quasi-
judicial in nature. None of those agencies, however, have the kind of direct control over the judiciary
itself which Is vested in the Judicial Discipline Commission, a court constitutionally created as part of
the judicial branch of government. This power to control the judiciary has been constitutionally placed

within the judicial branch of government, specifically in the Commission, and It may not be directed by

the executlve branch without offending the doctrine of separation of powers.

The principle that a duty censtitutionally entrusted to the judiciary cannot be exercisad by one of the
other branches of government Is baslc, black-letter law, appearing in standard legal reference works:

*898 Although executive or administrative officers or bodies may exercise powers of a judiclal or
quasi-judicial nature incldental te the exercise of thelr administrative functions, they may not exercise
judticial authority, or interfere with the exercise thereof by the courts.
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...« [I]t Is @ well established and universally recognized rule of constitutional iaw that exacutive or
administrative officers, boards, or commissions may not, by reason of their executive or
administrative powers, exercise fudiclal authority, or control or interfere with the courts In the
exercise by the |atter of judicial functions.

16_C.).5. Constitutional Law §.219 {1984). While the quoted section of the Corpus Juris Secundum
goes on to explain that "[executive officers] may investigate and determine facts as an incident to the
performance of their administrative functions,” judicial discipline is not among the administrative
functions of any executive office, but is the province of the Commission, constitutionally created as
part of the judicial branch of government. .

[The power of the judiciary, stemming from the doctrine of separation of powers, must prevail to
control its own members, Any decision by the Attorney General's office not to present [matters
inveolving a judge's misconduct] to a grand jury involves a discretionary determination by the
executive branch and cannot bind or affect the judicial branch in matters concerning the governance
of the judiciary.

Matter of Yaccarino, 101 N.J, 342, 502 A.2d 3, 9 (1985).FN4

FN4, The Dissent correctly observes, "not every exercise of a function judiclal in nature
constitutes an exercise of judicial power,” Nonetheless, it Is evident that the Commission -
is empowered by the Constitution to exerclse the inherent power of the judiclary to

control the conduct of Its own members, See, e.g., In.re DeSaulniar, 360 Mass, 787, 279
N.£.2d 296 (1971); see aiso Ney, Const, art, 4, §_1; Nev, Const. art, 5, § 1; Ney, Const.
art, &, 8 21, Goldman v. Bryan, 104 Nev. 644, 654 n. 7, 764 F.2d 1296, 1302 n, 7
(1988); Goldherg v, District Court, 93 Nev, 614, 572 P,2d 521 (1977); Dunphy v.
Sheehan, 92 Ney, 259, 549 P.2d 332 (1978); Lindauer v. Allen, 85 Nev. 430, 456 P.2d
851 (1969); State v. District Court,. 85 Nev. 485, 457 P,2d 217 (1969); St. Fx Re!.
Watson v. Merialdo, 70 Nev, 322, 268 P.2d 922 (1954).

The Dissent further declares: "The relationship of the Supreme Court to the Nevada Commission on
Judiclal Discipline Is virtually the same as its relationship to the State Bar Disclplinary Boards and
Hearing Panels except that the powers over the Bar are not expressly granted in the Constitution, but
are deemed inherent powers.” The Dissent's analogy Is flawed.

The disciplinary boards and hearing panels of the state bar *899 conduct individual attorney
disciplinary proceedings and tender findings and recommendations to this court respecting the
imposition of public discipline including the sanctions of suspension and disbarment. If the 1976
amendments to the Nevada Constitution had created a Commission similar to the recommendatory
Jjudictal disciplinary systems presently In place In California and other states cited in the Dissenting
Opinion, then the comparison with the state bar disciplinary function might have some **929 force.
Indeed, the recommendatory systems of judiclal discipline In California and many cther states have
much in common with the procedures that govern attorney discipline in Nevada. For example,
pursuant to SCR 105(3)(b), 2 decision of a hearing panel recommending suspension or disbarment is
automatically appeated to the supreme court, Moreover, SCR 102{1) and (2) specificslly provide that
only the supreme court may order the disbarment or suspension af an attorney. Thus, [ike a judge
facing discipline in a state with a recommendatory system of judiclal discipiine like California's, an
attorney facing discipline under Nevada's attorney discipline system can only be suspended or
disbarred from the practice of law by the state's supreme court,

The Inescapable fact remains, however, that the 1976 amendments to the Nevada Constitution did not
create such a recommendatory system of judicial discipline in this state. Thus, the Dissent's attempt
to analogize attorney and judicial discipline procedures is not only insupportable, but somewhat

unsettling Inasmuch as it sets forth an analysis that appears oblivious to the fundamental structure of
both Nevada's attorney and judicial disciplinary procedures.
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What the Dissent fails to appreclate is that Petitioner Whitehead Is entitled to a judiclal discipline
proceeding free from the serious conflicts and constitutional Improprieties created by the Attorney
General's assoclation with the case precisely because the Nevada Commission on Judicial Discipline
possesses the broad constitutional power to issue a final decislon. Citing to the Commentary to Rule 4
of the 1993 proposed draft of the ABA Model Ruies for Judicial Discipiinary Enforcement, the Dissent
declares: “[A]lthough the separation of Investigatory and prosecutorial functions Is desirable, such
separation Is ‘not constitutionally mandated.’ ¥ The Dissent, however, overlooks the reason why such
internal separation of judicial discipline functions of most state commissions is “not constitutionally
mandated.” As the Report of the ABA Subcommittee recommending the proposed Mode! Rules also
observes, systems of judicial discipline which combine all functions-investigation, prosecution, hearing
and decision making-in a single process have ® survived due process challenges because In this type
af system the highest *900 court has the ultimate authority to review de novo and impose
sanctions.” See Majority Report of Joint Subcommittee on Judiclal Discipline on Model Rules for
Judiclal Disciplinary Enforcemeant at 3 (August 1994).

As noted above, and as the Attorney General herself has repeatedly emphasized In the instant case,
this court decided in Gofdman that “the Nevada Constlitution does not contemplate this court's de
novo or independent review of factual determinations of the commission an appeal.” Thus, the
analysis set forth in the Dissent fails to appreciate the substantlal due process Implications arising
from the critical distinctions between a “recommendatory” system of judicial discipline, and the
system established under the Judicial Article of the Nevada Constitution. Under Nevada's system,
where the state's highest court Is foreclosed from conducting de novo or independent review of factual
findings of the Commission, increased vighance and careful scrutiny of the procedures employed by
the Commission are essential to assure that an accused judge is accorded the fundamental fairness to
which he or she is entitled under the Due Process Clause of the Constitution, -

The Dissent's analysis also apparently overlooks other crucial distinctions between the state bar's
discipiinary panels and the Judicial Discipiine Commission. The state bar is emphatically not, as the
Dissent points ocut, an “independent body created ... by the people of the State of Nevada” as a part
of the judicial branch of government; it does not draw its power from constitutional enabling
provisions, Rather, the state bar Is under the exclusive jurisdiction and control of the supreme court.
Compare Nev, Const. art. 6, § 21 {(constitutional referendum creating Judictal Discipline Commission)
with NRS 7,275 (statute continuing state bar as a public corporation under the exclusive jurisdiction
and control of the supreme court) and SCR 99 and 103 (Supreme Court Rule creating state bar
disclplinary boards and hearing panels within the “exclusive disciplinary jurlsdiction of the supreme
court™},

**#830 More importantly, the disclplinary panels of the state bar do not possess the same final,
Independent authority over attorneys that the Commission possesses over judges. The state bar
disciplinary panels have no authority to suspend or disbar attorneys; they merely recommend such
discipline to this court, which retains the ultimate power to impose any appropriate sanction, By
contrast, and as emphasized above, In the absence of an appeal by the aggrieved judge, the Nevada
Judicial Discipline Commission has final, independent authority to censure, remove or retire a judge.
Compare Geldman, 108 Ney, at ,.B30 P.2d at 117 (Commission decislon to censure, remove or
retire is not merely *901 advisory or recommendatory but |5 of independent force and effect absent
perfection of an appeal; constitution does not contemplate this court's de novo or independent review
of factual findings of Commission on appeal) with [are Kenick, 100 Nev. 273, 680 P.2d 972 (19584)
(Supreme Court Rules cannot be construed to limit supreme court's power to suspend or disbar; court
[s not baund by the findings and recormmendations af the disciplinary board and must examine the
record anew and exerclse its independent judgment).

The Dissent relies on California and North Carolina precedent for the proposition that “case law
indicates that several states have sanctioned the use of state Attorneys General for various functions
In judicial discipline cases” (Dissent page 7). See Wenger v. Commission on ludicial Performance, 29
Cal.3d 615, 175 Cal.Rptr, 420, 422 n. 3, 630 P.2d 954, 956 n, 3 (1981); Spruance v. Commission on
Judicial Quajlfications, 13 Cal.3d 778, 119 Cal.Rptr, 841,844 n, 5, 532 P.2d 1209, 1212-13n, 5

{1973); In re Hardy, 294 N,C, 90, 240 S.E.,2d 367 (1978); In re Sfuhf, 292 N.C, 379, 233 5.E.2d 562
{1977). The Dissent's rellance on the cited cases is misplaced because; (1) the separation of powers
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Issue was simply not raised or addressed; (2) the attorneys general involved In these cases were not

. performing the kinds of muitiple roles seen In this case; and (3) unlike Nevada, the systems of judicial
discipline applicable in these jurisdictlons are “recommendation” systems In which the state's highest
court has the ultimate authority to review commission decisions de novo and impose sanctions,

Moare specifically, the Dissent cites Wenger and Spruance as exampias of Instances where attorneys
general acted in multiple capacitles during judicial discipline proceedings, assuming the roles of
examiners, investigators, prosecutors and counsel to the commissions on appeal or in proceedings
attacking the legal correctness of the commisslons' actions. In Wenger and Spruance, however, it is
clear that it is the California Supreme Court, and not the California Commission, which makes the final
decision to censure, retire or remove the accused judge, although this power is contingent upon the
recommendation of the Commission. In Nevada, by contrast, the Commission may itself order the
censure, removaf or retirement of a judge (ARID 30(2)); the judge may then appeat this final decision
to this court. Consequently, even though an attorney general may be utilized in Californla as the
Dissent contends, the conflicts of Interest created by an attorney general's acting In multipte roles are
far more significant in Nevada where, unlike California, the attorney general has been serving as an
investigator, a prosecutor, and as counsel for the very tribunal empowered to issue a final decision
respecting judicial misconduct. As the Spruance aplnion notes, the Californla Commission appears
before the California ¥902 Supreme Court, the final arbiter of all judicial discipline, In an adversarial
role, and the examiners-which may be attorneys general-appear "merely as counsel to {the]
respondent” Commissfon. Further, aithough the Wenger and Spruance opinions show that an
examiner, who may be an attorney ganeral, may ack as a presenter of evidence before the
Commissgion, and as counsel for the Commission before the Californta Supreme Court, the opinions do
not provide specific support for the proposition that deputy attorneys general may act In these two
roles at the same time.

A similar analysis applies to the two North Carclina cases cited in the Dissent. See [p_rg Hardy, 294
N.C. 90, 240 S E.2d 367 (1978); In re Stuhf, 292 N.C. 379, 233 S,£.2d S62 (1977). In Hardy, a
deputy attorney general was utllized to present charges to a judicial ¥*931 discipline commission. In
| Stuhi, a deputy attorney general represented the judicial discipline commission in an adversary

. proceeding. However, a careful reading of these cases reveals that North Carolina follows the same
scheme to which California adheres, namely, the fudiclal discipiine commission In the cited cases
merely recommends discipline, and the actual order te discipline is entered by the state supreme
court. Thus, the cases are not applicable to the Instapt case for the same reasons discussed above,

The Dissent also protests that no actual conflicts of interest have been established or Identifled as a
result of the Attorney General's staff having acted as investigator, prosecutor, legal counsel to the
Commission, and appellate advocate for the Commission in this matter. The Dissent perceives no
evidence contradicting the averments of Special Deputy Attorney General Campbell and Assistant
Attorney General Nielsen that Campbell was not In any way connected with or beholden to the
Attorney General's Office. Much more than a mere "fanciful scenario,” however, supports the
Majority's cenclusions, For example, a cursory review of the Commission's minutes, Campbell's
biliings, and the affldavits, statements, and exhibits discloses that Campbell was deputized as a
member of the Attorney General's staff, s contractually bound to serve “at the pleasure of the
Attorney General” and is contractually bound to "report regularly to the Attorney General concerning
the status of [this] case.” See Whitehead v, Comm'o on Jud. Discipline, 110 Ney, 380, ----, 873 P.2d
946, 954 (1994). |

The Dissent also brands as "“mere speculation” the Majority's concern that the Attorney General's

office could present cases before the very judges her office Is investigating or SupErviSing.ENi *203
The case of Judge D---, however, outlined In the Majority Opinion In Whitehead II, presents precisely
such a scenarlo. Judge D--- was placed under the supervision of the Attorney General's offlce which
had the power to conduct ongeing “follow-up examinations” including contacting witnesses, g, 110
Nev. at ----, 873 P.2d at 970. This ad hoc probationary schame obvipusly creates at a minimum the
appearance of impropriety, if not an Inference of actual bias.

| ENS, Unlted States v, Hastings, 681 F.2d 706, 710-11 (11 Cir.1982), cert. denled, 439
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U.5. 1203, 103 5.C%. 1188, 75 L.Ed.2d 434 (1983), cited in the Dissent, is inapposite, The

. judge in Hastings sought judicial immunity from a fedaral criminal prosecution. The
Majority Opinlon obviously does not immunize judges from judicial discipline-it merely
conciudes that the Attorney General may not act as legal advisor or prosecutor in judicial
discipline matters. Moreover, the Majority Opinion expressly states that the “Attorney
General is constitutionally authorized to pursue criminal Investigations and prosecutions
of judges or justices.”

The Pennsyivania Supreme Court was faced with a similar situation. See In Ipterest of McFali, 533 Pa,
24,617 A.2d 707 (1992). Mcrall involved appeals by some twenty-nine criminal defendants who
charged that they had been denied their right to a falr and impartial tribunal because the judge who
presided over thelr trials was assisting in an FBI Investigation. Id. 617 A.2d at 711. The FBI had
previously caught the judge accepting a monetary gift from a potential litigant and had obtained the
judge's cooperation In its investigation by promising to tell any other Investigating or prosecuting
body of the judge's full cooperation. Id, The Pennsylvania Supreme Court affirmed the Intermediate
appellate court's order granting all twenty-nine criminal defendants a new trial because the
defendants’ “rights to an Impartial tribunal {had) been trampled upon” and because the court
concluded “that the appearance of impropriety compels us to affirm the grant of new proceedings in
view of the blatant potential conflict of interest of the trial judge.” Id. at 712, The court went on to
note *[o]ne could reasonably conclude that, under the circumstances, [the judge]'s cooperation with
the United States Attorney's office cast her In the role of 3 confederate of the prosecutors in the
appellees' cases.” Id. at 713.

Although the Dissent percelves this type of potential conflict of Interest to be a mere “specter,” it
should be noted that there are two motlions in criminal cases currently pending before this court In
which the appellants seek to discover whether Judge D--- or any other judge who Is or has been
subject to Informal probation under the supervision of **932 the Attorney General's office presided
over any portion of their criminal trials. Obviously If thesae appellants were prosecuted by the Attorney
General's office before judges like Judge D--- who were simultaneously belng "supervised” by the
. Attorney General's office-this court wouid have to consider whether those appellants, like the

| appellants in *904 the McFall case, were denied 2 fair and Impartial tribunal. The instant Majority
Opinion seeks to avoid having this court placed in the unenviable position that the Pennsylvania
Supreme Court found itself, /.e., having to order new proceedings In dozens of criminal cases because
of the appearance that the judge who presided over those cases might be behotden to the
prosecution.

Finally, the Dissent ralses First Amendment concerns as a kind of all-purpose panacea against the
Majority's desire to appoint a spectal master to investigate the cause of leaks of confidentiai
information In derogation of Petitioner’'s constitutional rights, Although this exprassion of concern with
the First Amendment might be an effective strategy for swaying public opinion, it has no legitimate
legal basis,

Put quite simply, the First Amendment does not stand for the proposition that one who is under a duty
not to reveal confidential informmation may breach this duty with impunity. See, e.g., Landmark

Communication, Inc, v. Virginla, 4353 U.5, 829, 837 n, 9, 98 5,Ct, 1535, 1540 n, 9, 56 L.Ed.2d. 1
(1978} (statute Imposing criminal liability for breach of confidential judicial discipline proceedings
might well be constitutional under the First Amendment If It is applicable only to direct pasticipants in

a judiclal discipline inquiry}; Unitad States v. Richey, 924 F,2d 857 (9th Cir,1991) (government may
properly limit speech when compelling government interests out-weigh free expression Interests of

speaker); Kamasinski v, Judicia{ Review Councll, 797 F,Supn. 1083 (D.Conn.1992) {state's Interest in
prohibiting disclosure prior to determination of probabie cause is sufficlently compelling to survive the

strictest First Amendment scrutiny) FN®

ENG. See also Kamasinski yv. Judicial Review Councif, 843 F.Supp. B11 (R.Conn.1994);
Vassiliades v. Garfincket's, Brooks Bros., 492 A.2d 580 (D.C.CLApp,1985) (*[a] defendant
is not released from an obligation of confidence merely because the Information learmed

| constitutes a matter of legltimate public interest.”); Cherne {ndus., Inc. v. Groiynds &
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Assoc,, 278 NW.2d 81, 94 (MInn.1979) (“a former employee's use of confidential
information or trade secrets of his employer in violatlon of a contractual or fiductary duty
is not protected by the First Amendment”),

Moreover, a duty of confldentiality can be lawfully imposed and enforced where a breach of
confldentiality is in derogation of the constitutional rights of the party meant to be protected thereby.

As the United States Supreme Court stated in Sheppard v, Maxwell, 384 U.5. 333, 363, 86 S.Ct.
1507, 1522-23, 16 |..Ed,2d 600 (1966):

The courts must take such steps by rule and regulation that will protect their processes from
prejudiclal outside interferences. Neither prosecutors, counsel for defense, the accused, witnessas,
court staff nor enforcement officers coming under the jurisdiction of the court should be

permitted *205 to frustrate its function. Collaboration between counsel and the press as to
information affecting the falrness of a criminal trial Is not only subject to regulation, but Is highly

censurable and worthy of disciplinary measures, [{EZ

EN7. 1t should be noted that the decision of the United States Supreme Court In Geptile v.
State Bar of Nevada, 501 U.S, 1030, 111 S.Ck, 2720, 115 L.Ed.2d 888 (1991), Is not
contrary authority to our decision on this issue. The Gentife decision involved attorney
speech which was censured, not because it implicated the breach of a duty of
confidentlality, but because It was substantfally likely to prejudice materially an
adjudicative proceeding. Moreover, 2 majority of the Supreme Court in Gentile specifically
held that the proscription of speech there Involved did satisfy the First Amendment. The
rule was held unconstitutional as applied on vagueness grounds only.

{Emphasis added.)

If collaboration between counsel and the press Is “subject to regulation ... highly censurable and
worthy of disciplinary measures” how much more would collaboration between a sitting judge and the
press be worthy of such censure? Whitehead I ruled that the Judiclal Discipline Commission
constitutes a "Court of Judicial Performance and **233 Qualiflcations” (despite the Dissent's
objection to this ruling, 1t is obvious, glven the Commission's authority to issue a final order
censuring, removing or retiring a judge, that the Commissicn membars are very real “judges” over
petitioner}. I need not belabor the obvious point that a judge, by virtue of his or her office, (s
prohibited from exercising certain First Amendment rights otherwise enjoyed by the general citizenry,
namely, the right to comment on a pending case, even though that case may clearly lmplicate matters
of great public concern. See Nevada Code of Judicial Conduct, Caron 3B, § 9. Judges are certainly not
entitled to divuige confidentlal information learned in the course of their officlal dutles; and they may
be subject to disqualification, at the very least, for making public statements indicative of blas against
a litigant,

In this regard, it must be remembered that the tone and effect of the news coverage of this matter
has clearly been Indicative of hostility towards Petitioner on the part of whomever made the leaks to
the press, If such party is a member of the Judicial Discipline Commission who will sit in judgment
over Petitioner, it cannot be expected that Petitioner will be given a fair hearing. Accordingly, the
appointment of a master Is necessary to protect Petitioner's constitutional rights to an impartial
tribunal.

ATTORNEY GENERAIL DEL PAPA'S DISQUALIFYING MISCONDUCT IN THIS CASE

Even If the Dissent were correct in saying that there are no constitutional or conflict-of-interast bars
o the Attorney General's*906 continuing to act in the role of legal adviser and prosecutor in this
case, [ belleve that there is another independent basis for disqualification of Attorney Generai Del
Papa In the Whitehead case. Attorney General Del Papa should nat be permitted to act as counsel in
any capaclty in this case, because she has displayed such animus, such a publicly-proclaimed
antipathy toward the “defendant” judge in this case that she has rendered herself and her office
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unsuitable and incapacitated to serve as a prosecutorial advocate in the judicial discipline case
involving Judge Whitehead. The Attorney General appears to have forgotten that her “primary duty Is
not to convict, but to see that justice is done” and that “cases must be tried In the courtroom rather
than in the media.” Willams_ v, State, 103 Nev, 106, 110, 111, 734 P.2d 700, 703 {citations omitted).
The Attorney General's running pubiic comments on this case display a continuous effort to influence
public opinion against Judge Whitehead, Not only is this conduct ethically unacceptable, 1t is in direct

violation of ARJD 8,548 ARID 8 is a very ciear and explicit court rule which has been flouted by the
Attorney General, This rule expressly commands that all counsei In judiclal discipline matters, “at all
times,” refrain from engaging in “ any private or public discussion” which relates to the merits of any
judicial discipline matter or which might * prejudice a [judge's] reputation or rights to due

process.” (Emphasis added.)

ENE. ARID 8 provides, in pertinent part, that Commission counsel “must refrain from any
public or private discusslan about the merits of any pending or impending matter, or
discussion which might otherwise prefudice a [Jjudge's] reputation or rights to due
process.”

For most of the time that this case has been pending the Attorney General has been engaging In
“public discussion[s]” of one kind or ancther about the case, saying over and over again that Judge
Whitehead was charged with "serious misconduct” and issuing public statements that rather clearty
violate ARID 8. Rather than attempting to catalogue the various vioiatlions of ARJD 8, I will rely in
making my point on one very cbvious and, may I say, flagrant example of the manner in which
Attorney General Del Papa has defied this court rule. The Attorney General's press release of January
31, 1994, epitomizes her refusal to ablde by the rules. In this statewlde press release, Issued to all
public news media sources, the Attorney General publicly accuses the judge of lying
(“misrepresentation™), slander ("smearing others") and tampering with the justice system (“going

around and above the law"). [[ﬂ’Lg *¥g34 The Attomey General has *907 waged a public opinion war
against Judge Whitehead and in public statements and press releases has repeatedly attempted to
“try her case” in the media. The January 31 release |s probably the worst and most undeniabie
example of the Attorney General's misconduct,

FN9, The actual public charges made by Attorney General Del Papa against Judge
Whitehead are that (1) the judge was guilty in this case of "gross misrepresentations of
fact,” {2) that he was guilty of “smearing others in order to try desperately to save
himself,” (3) that the judge had gone “around and above the law, and (4) that “even
Judge Whitehead was not above the law.”

Presumabily the Attorney General is aware of the contents of ARJD 8 and aware that she Is obliged to
refrain from such “pubiic ... discussion[s]” and that she must not do or say anything that will
“prejudice a [judge's] reputation or rights to due process,” Can anyone doubt that publicly calllng a
judge a liar or slanderer or publicly accusing a judge of going “around and above the law” does not
“prejudice” the judge's reputation-especially when such statements go to every news source in the
state and are made by none other than the Attorney General of the State of Nevada? Can anyone
doubt that Judge Whitehead's “due process rights” before the Commission have not been damaged by
the Attorney General's conduct? It may be that notwithstanding the history of this case there is some
possibility that Judge Whitehead might somehow be afforded due process in the future, I do not
know; but one thing Is clear and that Is that, given the damage that Attorney General Del Papa has
done to Judge Whitehead's reputation and the prejudicial effect that damage necessarily has had on
Judge Whitehead's due process rights, we cannot, entirely apart from any consideration of
constitutional Incapacity or conflict of interest, aliow Attorney General Del Papa to continue to act in
any capacity in this case, The Attorney General's misconduct, by Itself, and Independent of the two
grounds stated in the Majerity Opinlon, requires that she be removed from any contact with this case
at ance.

In Colller.y. Legakes, 98 Nev, 307, 646 P.2d 1219 (1982), we recognized that the “disgualification of
a prosecutor's office rests with the sound discretion of the district court” and that “[[]n exercising that
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discretlon, [the court] should consider all the facts and circumstances and determine whether the
prosecutorial function could be carried out Impartially....” Id._at 309-10, 646 P,2d at 1220 (cltations
omitted). I cannot imagine how the Attorney General, who has also been acting as both Judge
Whitehead's prosecutor and the Judictal Commission's legal counsel, ¢an, given the pattern of her
manner of handling this case and the Inexcusable Issuance of the press release of January 31, 1994,
possibly be able to carry out the prosecutorial function “Impartially” In this case, I do not see how It
can be denied that the Attorney General Is clearly unable to act “Impartlally” with *908 regard to 2
man whom she called “desperate” and whom she has publicly branded as a liar and slanderer who Is
trying to escape his just deserts by going “around and above the {aw.” In my optnion, her flagrant
violation of court rules, her public comments on a pending judicial discipline case, and her prejudicial
public statements agalnst Judge Whitehead all combine to deny Judge Whitehead any possibility of
receiving fair treatment and due process for so [ong as Attorney General Del Papa, her staff or her
speclal prosecutor have anything to do with this case. [ would disqualify her on this ground alone.

I am not ready at this time ta pass judgment on what penalties should be meted out as a result of the
Attorney General's flouting of ARID 8, but I am convinced that her actions relative to this case
disqualify her from proceeding another day as the prosecutor or in any other capacity on this case.

SHEARING, Justice, dissenting:

1 do not agree that the Attorney General, the Assistant Attorney General or the speclai counsel hired
by the Nevada Commission on Judicial Discipline should be disqualified from appearing [n this
proceeding or any dlsciplinary proceeding now pending before the Commission, The grounds which the
majority and the concurrence sllege require the disqualification of the Attorney General are {1)
violation of the separation of powers doctrine, (2) conflicts of interest and (3} misconduct amounting
to violation of due process. None of these grounds s supported In law or Fact.

**¥035 SEPARATION OF POWERS

There is no basis In the Navada Constitution, the Nevada statutes or the rules adopted by this court
for holding that the Nevada Commission on Judicial Discipline lacks the authority to seek the
assistance of the Attorney General's office for legal advice and representation. On the contrary, the
Commission is specifically authorized to do so, The legislature enacted NRS_1,450(2) directing the
Altorney General to provide, upon request of the Judiclal Discipline Commission, legal counsel in any
investigation or proceeding of the Commisslon. The majority would have this statute declared
vnconstitutional in violatlon of the doctrine of separation of powers.

Article_3, Section 1 of the Constitution of the State of Nevada provides:

Three separate departments; separation of powers, The powers of the Government of the State
of Nevada shall be divided Into three separate departments,-the Leglslative,-the Executive and the
Judicial; and no persons *909 charged with the exercise of powers properiy beionging to one of these
departments shall exercise any functions, appertaining to either of the others, except In the cases
hereln expressly directed or permitted.

There Is no dispute that Nevada has adopted the tradition2l separation of powers doctrine which
provides the checks and balances necessary to prevent any one branch of government from becoming

all-powerful and tyrannical. Each branch has the exclusive autharity to exercise the powers delegated

to It, Legislative power Is the power ta set the policies of the state through its enactments and the
aliocation of funds. See Gaffoway v. Truesdell, 83 Nev. 13, 20, 422 P.2d 237, 242 (1967). Executive
power is the power to enforce and Implement the policies of the state as set forth by the legislature.
Id. Judicial power is the power to interprat teglsiation, to hear and determine justiciable controversies
and to enforce any valld judgment, decree or order. Id.

This does not mean that there Is a wall between any of the branches preventing them from
interacting. On the contrary, the structure of government Is such that the branches must interact.
That Is what keeps any one branch from dominating the government. In The Federalist No. 47,
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responding to criticism that there was not sufficient separation of powers in the proposed federal
constitution, James Madison stated;

IF we look Into the constitutions of the several States, we find that, notwithstanding the emphatical
and, In some Instances, the unqualified terms In which thls axiom [separation of powers] has been
jald down, thera Is not a single instance in which the several departments of power have been kept
absolutely separate and distinct.

More recently, the United States Supreme Court has stated, in Morrison v. Ofscn, that

[Tihe system of separated powers and checks and balances established in the Constitution was
regarded by the Framers as “a self-executing safeguard against the encroachment or aggrandizement
of one branch at the expense of the other.” We have not hesitated to invalidate provisions of law
which vioclate this principle, On the other hand, we have never held that the Constitution requires that
the three branches of Government “operate with absolute independence.” In the often-quoted words
of Justice Jackson:

“While the Constitution diffuses power the better to secure liberty, It also contemplates that practice
will Integrate the dispersed powers Into a workable government. *910 It enjoins upon its branches
separateness but Interdependence, autonomy but reciprocity.”

487 U.5. 654, 693-94, 108 §.CL, 2537, 2620, 101 L.Ed.2d 569 (1988) (citations omitted).
And in Buckley v. Valeo, the United States Supreme Court stated:

[1]t Is also clear from the provisions of the Constitution Itself, and from the Federalist Papers, that the
Constitutlon by no means contemplates total separation of each of these three essential branches of
Government.... The men who met in Philadelphia in the summer of 1787 were practical statesmen,
experienced In politics, who viewed the principle of separation of powers as a vital check against
tyranny. But they likew/se saw that a hermetic seallng **9386 off of the three branches of
Government from one ancther would preclude the establishment of a Natlon capable of governing
itself effectively.

424U.5.1,121.96 5,Ct, 612, 683, 46 L.Ed.2d 659 {1975) (per curiam},

Neither does the doctrine of separation of powers mean that the legisiature or the constitution may
not assign fact-finding functions [n disputes t¢ agencles in branches of government other than the
judiciary. There are numerous state agencles which perform quasi-judicial functions, agencies such as
the State Industrial Insurance System, the Board of Medical Examiners, Board of Parole
Commissioners and Real Estate Commission, to name a few. The adjudicatory decisions made by
these agencies affect the fundamental rights of individuals, and absent an appeal to the courts, are
final, with the full force and effect of law. The majority states "A member of the executive branch Is
simply not constitutionally permitted to act In a judicial capacity.” Fortunately, the majority Is wrong.
If the majerity's implication that agency adjudication violates the separation of powers doctrine were
correct, the overwhelming majority of government would be unconstitutional.

It has long been settied that the exerclse of duties that are judicial in nature !s not necessarily an
exerclse of the judicial power of the state and therefore does not violate the separation of powers

- doctrine. In Sawyer v, Dogley, 21 Nev, 390, 396, 32 P, 437, 439 (1893), this court stated regarding
Article 3, Section 1 of the Nevada Constitution:

These departments are each charged by other parts of the constitution with certain duties and
functions, and If is to these that the prohibition just quoted refers, For instance, the governor or the
judiclary shalt not be members of the legislature, nor shall they make the laws under which we *911
must live, But this is quite a different thing from saying that no member of the executive or judicial
departments shall exercise powers In thelr nature legislative, but which are not particutarly charged
by the constitution upon the legislative department; such as where the board of commissioners for the
Insane makes rules for the management of the asylum, or a court establishes rules for the transaction
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of the business coming before it. It would be Impossible to administer the state government were the
. officers not permitted and required, In many instances, to discharge duties in thelr nature judicial, In

that they must exercise judgment and discretion in determining the facts concerning which they are
called upon to act, and in construing the laws applicable to them. Hence we see no constitutional
objection to members of the executive branch belng charged with the duty of assessing property, or
of acting upon the board of equalization, for neither of these functions have been, either expressly or
impliediy, placed by the constitution upon either of the other departments; for certainly, although in
equalizing valuations a board may act in a judiclal capacity, the constitution nowhere contemplates
that the judicial department, as organized by article §, shall discharge that duty,

Thus, It is clear that not every exercise of a function judictal in nature constitutes an exercise of
Judicial power, which power the constitution states is not to be performed by other branches of
government, In Bargman v, Kearpey, 24) _F, 884, 898 (D,Nev.1917), the court stated: *Judiclal
power, [n the constitutional sense, 1s something more than authority to hear and determine; it
includes the power to decide finally and conclusively, and also power to carry its determination into
effect.” This power does not rest in any agency or commission, unless the agency or commission or
the party before it, agrees to accept the result with resort to the courts. The Nevada Constitution
makes clear that the judicial power of this state rests exciusively in the courts. Article 6, Section 1
states:

Judicial power vested in court system, The Judicial power of this State shall be vested in a court
system, comprising a Supreme Court, District Courts, and Justices of the Peace, The Legislature may
also establish, as part of the system, Courts for municipal purposes only In incorporated clities and
towns.

**937 What is now Article 6, Section 21 of the Nevada Constitution, entitiad Commission on Judicial
Discipiine, began as a proposed Constitutlonal amendment in the 1973 legisiature. Following the
*@12 procedure for constitutional amendment established by Article 16 of the Nevada Constitution,
the elected representatives of the state voted in 1973 and again in 1975 In favor of the proposed
. amendment, Finally, in November of 1976 the amendment was ratified by direct vote of the people.

Prior to 15976 the people of Nevada had no effective remedy for judicial misconduct falling short of
criminal behavior. The traditional checks and balances In our constitutional organization were not
adequate to curb the abuses of power by members of the judicial branch, Judicial misconduct was, by
and large, entlrely beyond the jurisdiction of the executive branch, the legislative branch and all
exlsting administrative agencies. Only the justices of the Supreme Court could impose discipline on
judges of tha state,

That the people of Nevada believed that the Supreme Court had not, and could not, effectively police
judiclal misconduct is not surprising. Judges and justices, following thelr constitutional mandate, hear
and determine questions In controversy that are properly brought before them. See Galloway v,
Truesdell, 83 Nev. 13, 20, 422 P.2d 237, 242 (1967). In carrying out thelr duties, judges, unlike
legislators and especially unlike executive branch officlals, do not ordinarily have occasion to
investigate complalnts of misconduct, much less to prosecute after determining that the complaints
have merit. In striking down a statute which placed-the judges In a position of investigator, this court
warned, "Centuries of common law tradition warn us with echoing imprassiveness that this is not a

judge’s work.” §3 Ney. at 29, 422 P.2d at 248,

Furthermore, in a small state like Nevada, the justices and judges usually know one another
personally. Thus, except in the case of the rare errant judge without strong personal ties of friendship
with the judicial community, It was nearly psychologicaily Impossible for the justices to adopt, on their
own initiative, the role of investigator and prosecutor of judicial misconduct, The result was a

dissatisfied public and the adoption of Aitlcie 6, Sectlon 21 of the Nevada Constitution.
In adopting and ratifying Article 6, Section 21, the people of Nevada clearly intended to remove the
power and responsibility for disciplining noneriminal judiclal misconduct from the judiciary. In so

doing, they clearly Intended to leave the fudiclary with less power and greater accountability, The one
difference In the Nevada Commission on Jjudiclal Disclpline from most other agencies is that it was
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designed to have greater Independence. The members are not selected by any one branch of

. government, The Governor appoints three members, the Supreme Court *91.3 appoints two members
and the Board of Governors of the State Bar appoints two members, In addition, If the state bar

ceases to exist as a public corporaticn, the legislature must determine how the attorney members are

appointed,

In the Whitehead opinions issued thus far, the majority of this court argues that this could not have
been the intent of the people because the provislon creating the Judiclal Discipline Commission was
placed in Article 6 of the Nevada Constltution entitled “Judicial Department.” Therefore, according to
the majority's reasoning, because of the provision's placement and because the Commission also has
some "quasi-judicial” powers, the Commission must be a court exercising the judicial power vested in
the court system by Article 6, Section 1,

This analysls does not survive a careful review of Atficle §, which contains twenty-one sections
ranging in title from “ludicial Power vested In court system” to “One form of civil action” to “Fees or
perquisites of judicial officers,” First, when the voters added sectlon 21 to the Constitutlon, Section 1
of Article §, which vests the judiclal power In the courts, was not amended to include the Judicial
Disclpline Commission in the [ist of courts authorized to exercise the judiclal power of the state, This
should be dispositive of the issue.

Furthermore, the contents of the other sectlons make clear that not all powers created in Article &
reiate to the exercise of **938 judicial power, What the twenty-one sections have in common is that
each sectlon impacts In some way on the judiclal branch of government, For example, Section 15
grants power to the legislature to fix the salaries of state judges and justices. It makes no more sense
to state that the Judicial Discipiine Commission s part of the judiclal branch of government because it
receives |ts powers from a section placed In Article 6 than it does to say that the legisiature is part of
the judicial branch of government because it too Is the recipient of powers granted by a section of
Article 6. Constitutional law does not depend upon principles of legislative indexing.

This court has recognized that the attorneys of this state are an Integral part of Article 6. Such
recognition is emboedied in Supreme Couit Rule 35, which provides:

Inherent powers of courts, Attorneys being court officers and essential aids In the adminlstration of
justice, the government of the legal profession Is a judicial function, Authority to admit to practice and
to discipline Is inherent and exclusive in the courts. The supreme court rules set forth In this Part J11
are the exclusive rules for the governing of the legal profession in Nevada.

*914 Yet no one has suggested that because attorneys are officers of the coust, they are part of the
judicial branch and are therefore disqualified from representing or serving in the executive or
jegislative branches of government,

The judiclal power, for constitutional purposes, can be found where it was placed by Article 6, Section
1 when the Nevada Constitution was ratified In 1864: in a “court system, comprising a Supreme
Court, District Courts, and Justices of the Peace....”

Justice Springer, In his concurring opinlon, offers another reason why he believes that Arfjcje 6,
aection 21 must be Interpreted as placing the Judiclal Disclpline Commission In the judicial branch of
government: if it were not so read, Article §, Section 21 would violate the separation of powers
clause, and thus, by implication, be unconstitutional, In support of this proposition, Justice Springer

cites Dunphy v. Sheshan, 92 Nev, 259, 266, 549 P.2d 332, 336-37 {1975).

There are at least three problems with this analysis. First, it s an oxymoron to state that a duly-
ratified constitutional amendment can, at the time of its passage, violate that same constitution. It Is
one of the best-established principles of constitutional interpretation that In the case of a clear conflict
between a constitutional amendment and another constitutional provision already existing at the time
the amendment is ratifled, the amendment, being the |ater expression of will of the lawmaker, must

prevall. Jchick v. (/nited States, 195 U.S. 65, 68-89, 24 §.Ct, 826, 826-27, 49 LEd. 99 (1904). Thus,

had the language of Section 21 placed the Judiclal Discipline Commission entirely within the executlve
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or legislative branch, nelther Article 3, Section 1, nor any then-existing constitutional provision could
be held to Invalidate the new amendment.

Second, the court In Sunphy merely stated, in dicta no less, that the promulgation of a Code of
Judiclal Ethics, not the enforcement of such a code, is “within the inherent power of the judicial
department of this state.” 92 Nev, at 266, 549 P.2d at 336-37 (197€). Since promulgation of the Code
of Judicial Ethics remains today In the judicial branch of government, the decisicn s Irrelevant
regarding the creation of the Judicial Discipline CommiIssion.

Finally, the Dunphy case was decided April 29, 1976, several months before Artigle 6, Section 21 was
ratifled in the November 1976 elections. Thus, even if Dunphy could be read to immunize the judiciary
from judiclal disciplinary proceedings from non-judicial bodies, the case would have been explicitly
overruied by the vaters as of November 1976. '

Justice Springer also seems to believe that there is an Inconsistency between the view that the
Commission does not exercise *915 the judiclal powers of the State and the opinion in Gofdman v,
Nevada Comm'n on Judicial Riscipline, 108 Nev, 251, 830 P.2d 107 (1992). There is ne Inconsistency
whatsoever, The issue In Goldman was the scope of review, not whether judicial power rested in the
Commission, and not whether the Commission**939 was a “"Court of Judiclal Performance and
Qualifications.” Goldman held that this court must accord Commission findings a deferential standard
of review. This is no different than the deference this court must grant ether state agencies by

statute, See NRS 2338,135.M4 Additicnally, there is no dispute that the Commission has broad power
to discipline judges and that its ¢rders are final uniess appealed to this court. The same is true of
most state agencies. Thus, Justice Springer's discussion regarding Commissioners in other states and
the fact that they only have power to make recommendations to the court rather than have final
decision-making power |Is irrelevant to the instant case.

FM1. This court held in Goldman that it would not undertake de novo-cr independent-
review of Commission decislons. 108 Nev, at 267, 830 P.2d at 117-18. In this respect, we

adopted the same deferentia! type of review that we accord other agencies.

It Is true that the prosecutor before the Commission, like the prosecutor before the Board
of Medical Examiners (the Board), bears a higher burden than prosecutors In most agency
determinations. In most agency determinations the burden below Is substantial evidence,
See NRS 233B.135. In professlonal discipline cases, on the other hand, the burden
imposed below Is higher, and we review those cases to determine whether the evidence
presented at the hearing was sufficient to establish, by clear and convincing evidence,
that the alleged violations had been proven. S5ee Goldman, 108 Neyv, at 264, 830 P, 2d at
115 (stating that burden of proof before commission is ¢clear and convincing evidence);
see also NRS 630.352(1) (requiring the Board to find violations by ¢lear and convincing
evidence before sanctioning a health provider).

Although we review the determinations of the Board and the Commission in accordance
with the higher standards imposed on them by law and court rule, the fact that we do not
engage in independent review (s evidence that our review is deferential.

Specifically, Gofdman dees not support the sweeping proposition for which it is cited in Whitehead [
that “the Commission Is not to be regarded merely as an administratlve agency but as a true 'Court of
Judiciat Performance and Qualifications.’ " Whitehead v. Comm'n on Jud. Discipfine, 110 Nev. 128,
161 n, 25, 869 P.2d 795, 816 n. 25 (1994), As stated, this court in Goldman merely held that the
Judiclal Discipline Commission is accorded the same deferential standard of review as any other state
agency.

Since the Judicial Discipline Commission does not exercise the judicial power of the state, certainly the
Commission's attorney would not be exercising that power, even If providing legal advice could
properly be equated with serving as an “ex facto member of the Commission.”
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*916 Furthermore, it can be stated as a general rule that the attorney providing legal advice does not
. take on the character, for constitutional separation of powers purposes, of the cllent being served.

That Is why the lagislature could, without violating the constitution, order the Attorney General to
represent any and all government officers, officials, agencles and even judges and legislators. See
NRS 41.0339. In ali branches of government, decision makers, and not their legal advisors, take
responsibility for the decisions they make. Contrary to the majority's Implication, there is nothing
sinister about the Commission making decisions elther consistent or Inconsistent with the advice of an
attorney from the Office of the Attorney General.

CONFLICTS OF INTEREST

The majority of this court also holds that the Attornay General is disquallified from representing the
Commission because of conflicts of Interest, The majority does not make clear under which
constitutional provision it finds a conflict of interest which operates to nullify NRS 1.450(2). Some of
the mafjority's language suggests that the instituticnal position of the Attorney Generai is so rife with
conflicts of interest with respect to the judicial branch of government that providing legal advice to the
Commission violates the separation of powers clause, Qther language suggests that in some way the
petitioner's due process rights will be violated If the Attorney General represents the Commission,
Both contentions rest, not on any actual conflict of interest evidenced in the instant case, but on
specters of potentlal conflicts and misuses of power, as well as crimina) activity,

¥ *¥940 The general rule regarding conflicts of Interests for attorneys Is stated in Supreme Court Rule
157, which provides as follows:

Rule 157, Conflict of interest; General rule.

1. A lawyer shall not represent a client If the representation of that client will be directly adverse to
another client, unless:

. (a) The lawyer reasonably believes the representatlon wil) not adversely affect the refationship with
the other client; and

| (b} Each client consents, preferably in writing, after consultation,

2. A lawyer shall not represent a client If the representation of that client may be materially limited by
the lawyer's responsibliitles to ancther cllent or to a third person, or by the lawyer's own interests,
unless:

(a) The fawyer reasonably belleves the representation will not be adversely affected: and
*917 (b) The client consents, preferably in writing, after consultation,

When representation of muitiple c¢llents in a single matter is undertaken, the consultation shall include
explanation of the implications of the common representation and the advantages and risks involved.

This rule would have some bearing on the majority's allegation that there is a confiict arising from the
fact that the Attorney Genera! is official counsel for the judges and justices of the state, In the event
that a judge involved In disciplinary proceedings were In need of legal services, it Is quite possible that
the Attorney General would not be able to form a reasonable bellef that the representation would not
be adversely affected, mandating disqualification under SCR_157. The solution to this conflict, which
can hardly be characterized as one of constitutional dimenslon, is simple and stralghtforward. Under
NRS 41,03435, the Attorney General would, with the approval of the State Board of Examiners,
employ an attorney from the private sector to act as special counsel for the judge or justice.

suprame Court Rule 157 does not apply to disqualify the Attarney General from providing legal advice
to the Commission under any of the conflicts of Interest alleged by the majority, Yet, despite the
. absence of a constitutional violation, the majority would nullify an act of the legislature directing the

http:f!webz.westlaw.r;omlresultfducumcnrtext.aspx?docsample=FaIm&stplil&scwicea. 7/23/2007

Appellants Appendix | Page 782
000000473

SUPP.ROA00643




878 P.2d 913 Page 32 of 40

Attorney General to represent the Commission on the basls of hypothetical conflicts. This court has no
. general authority to strike down an act of the legislature merely because It sees potentlal or actual
conflicts of Interest. In State of Nevada v, Domon, 5 Ney, 359 (1870) this court stated:

[E}very statute is to be upheld, unless piainly and without reasonable doubt in conflict with the
constitution; [and] the legisiature has power Lo pass any law, not positively prohibited, or by clear
implication forbidden by the constitution.,.,

Both Judge Guy in his concurrence In Whitehead I and the majority In this opinion rest their
arguments on the assumption that Attorneys General will be unable to resist the temptation to engage
in misconduct with respect 1o judges. The implication 15 that allowing NRS 1.450(2) to function as it
has since 1t was enacted by the legisiature in 1877 will inevitably lead to an epidemic of politically-
motivated persecutions of judges. This fanciful scenario may be possible, but does not warrant [egal
actien unless there is some actual evidence of its occurring. Government operates on the principle
that its officers and employees are persons of good will and honesty who not only *918 follow the
law, but thelr professional ethlcal obligations. We have been presented with no evidence that the
executive officlals have not been acting with professional integrity and ethics.

The majority view also ignores the very powerful disincentives to such conduct, An Attorney General
ar any attorney on the Attorney General's staff who Initiated a prosecution motivated by “personal,
partisan or political gain,” or who attempted to hold a judge “hostage” to affect the outcome of a
case, would be subject to prosecution under one or more of the following criminal statutes:

NRS Misconduct of public

197.110 officer-a gross
misdemeanor

NRS Extortion of public

197,170 officer-a felony

NRS Oppression under

197.200(2) color of office-a gross

(b) misdemeanor

NRS Intimidating public

199.300(1) officer, public

(b} employee, juror,

referee, arbitrator,
appraliser, assessor or
similar person-a gross
rnisdemeancr

NRS Maliclous prosecution-
199.310 a felony or
misdemeanor

NRS Inducing lawsuit-a
199,320 misdemeanor

NRS Crisninal libei-a gross
200.510 misdemeanor

NRS Threatening to

200,560 publish libel-a gross
misdemeanor

NRS Extortion-a felony
205,320

(4) & (5)

**941 If criminal prosecution were not enough of 8 deterrent, the violator could also be charged with
the violation of SCR 101, 174, 179, 181, 201 and 203, which, If found to be true, would almost
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certainly lead to disbarment under SCR 102. The law [s well-equipped to deal with the extreme
conduct that the majority seems to beileve NRS_1.450(2) makes imminent.

The majority's argument, however, suffers from a more serlous defect than the fear being out of
proportion to the danger. The argument contains no flimiting principle. It could be said of every district
attorney in Nevada that he or she has the power to bring about prosecution of judges, of |egislators
and of private citizens for political reasons or to influence decisions. In fact, all government officials
with significant power, including judges and justices, are in a position to attempt to abuse that power
if they are so inclined. That does not justify this court In prohibiting, as a prophylactic measure, an
officlal from executing the functions assigned to it by law. On the contrary, even if there are public
officials who have abused their powers, they could enly be kept from thelr assigned duties after
procedures which ensure that the officlals have recelved due process of law.

*919 The majority would do well to heed the words of Justice Frankfurter in his concurrence in o Re

Groban's Petition, 352 U.S. 330, 335-37, 77 $.Ct, 510, 514-15, 1 L.BEd.2d 376 (1957):

To whatever extent history may conflrm Lord Acton's dictum that power tends to corrupt, such a
doctrine of fear can hardly serve as a tast, under the Due Process Clause of the Fourteenth
Amendment, of a particular exercise of a State's legislative power. And so, the constitutionality of a
particular statute, expressive of a State’'s view of deslrable policy for dealing with one of the
rudimentary concerns of seciety-the prevention of flres and the ascertainment of their causes-ang
directed towards a particular situation, cannet be determined by deriving a troupe of hobgoblins from
the assumption that such a particularized exercise of power would justify an unlimited, abusive
exercise of power,

We are admeonished from time to time not to adjudicate on the basis of fear of foreign totalltarianism.
Equally so should we not be guided In the axerclse of our reviewing power over legisiation by fear of
totalitarianism in ocur own country.

It is disingenuous for the majerity to suggest that it is a conflict for the Attorney General to be privy
to confldentfal information regarding judges and justices by virtue of representation of the Nevada
Commission on Judiclal Discipline while the Attorney General is not only free, but obligated, under
NRS 41,0338, to represent judges in legal proceedings, The very same considerations apply in either
scenario. When the Attornay Geanerai's offlce represents judges and justices In litigation, the deputies
assigned are also In a position to learn privileged and confidential Information. The specter presented
of judges held “hostage” and basically **942 subjected to extortion or blackmail Is possible, but the
mere specuiation that such could occur is no basis for disqualification. A judge is conceivably subject
to being held “hostage” and subject to extortion or blackmail by anyone-an attorney, a litilgant, a
family member or a total stranger.

When similar arguments were ralsed in the federal courts against allowing the Attorney General to
prosecute judges criminaliy, the Eleventh Circult Court of Appeals replied as follows:

[The judge] contends that the courts would be subject ta Intolerable pressure from the executive if
executive officers were allowed to prosecute active federal judges for scts Involving the exercise of
thelr judictal power.

*920 Appellant is of course correct that the independence of the judiciary from external pressures is
a highly vaiued element of our constitutional system. That Independence is already protected by
specific provisions in the Constitution.... Additionally, judges enjoy the same protection as do all
cltizens from vindictive prosecution by officers of tha executive branch. We are not persuaded that the
proposed rule of absolute judicial Immunity from federa!l criminal prosecution is a necessary
complement to the Constitution’s expliclt protections. Indeed, the miniscule Increment In judicial
independence that might be derived from the propesed ruie would be cutwelighed by the tremendous
harm that the rule wouid cause to another treasured value of our constitutional system: no man in
this country is so high that he Is above the [aw,
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(Citatlons and footnotes omitted). In the instant case, the hypothetical potentlal for abuses must also
give way to the competing interest of assuring effective means of preventing abuse of judicial power.

In addition, the aileged conflict between giving legal advice to the Commission and aiso acting as
prosecutor before the Commission has lang since been resolved by this court. In Laman v, Nevada
B.E Adv. Commission,. 95 Nev, 50, 56-57, 589 P.2d 166, 170 (1979), this court stated:

Appeliant contends that there was an improper commingling of judicial and prosecutorial functions
durlng the Commission proceedings in that a Deputy Attorney General participated by advising the
Commission on evidentiary matters, while his subordinate in the same office was engaged in
prasecuting appellant, This contention, unsupported by case authority, is adequately answered by this

court's ruling in Rudin v. Nevada Real Estate Advisory Comumission, supra, 86, Ney. [562] af 565, 471
P.2d [658] at 660 [1970]:

It Is not uncommon in administrative law to find the combination of investigating, prosecuting and
judging functions. As a general proposition, such a combination, stand/ng alone, does not constitute a
denial of due process. 2 Davls, Administrative Law Treatise § 13.02. Such combination of functions
possesses the potential for unfalrness, but unfairness is not its inevitable consequence. In the matter
at hand that combination did not exist, The Investigation was conducted by investigators, the
prosecution, by counsel for the Commission, and the decision was made by the Commission itself.
There is nothing to suggest that the prosecutor decided the case.

*921 To the extent that federal due process is sald to be implicated, even if we assume that the
Attorney General performed the roles of Investigator, prosecutor, legal advisor and even adfudicator

in this case, ENZ the United States Supreme Court has answered clearly. In Withrow v. Larkin, 421
2.8, 35, 47-53, 85 5.CL, 1436, 1464-66, 43 L.Ed.2d 712 (1975), the court stated:

FN2, This assumption is contradicted by the reépondents' affidavits.

The contention that the combination of Investigative and adjudicative functions necessarlly creates an
unconstitutional risk of bias in administrative adjudication has a much more difficult burden of
parsuasion to carry. It must overcome a presumption of honesty and integrity In those serving as
adjudicators; and it must convince that, under a realistic appraisal of psychologica! tendencies and
human weakness, conferring* *94.3 investigative and adjudicative powers on the same Individuals
poses such a risk of actual blas or prejudgment that the practice must be forbidden if the guarantee of
due process is to be adequately implemented,

Very similar ¢claims have been sguarely rejected in prior decislons of this Court.

More recently we have sustained agalnst due process objection a system in which a Soclal Securlty
examiner has responsibllity for developing the facts and making 2 decision as to disability claims, and
observed that the challenge to this combination of functions "assumes too much and wouid bring
down toc many procedures designed, and working well, for a governmental structure of great and

growing complexity.” Richardson v, Perales, 402 U.S. 389, 410 [S1 S,Ct. 1420, 1432, 28 L.Ed.2d 842]
(1871).

That Is not to say that there is nothing to the argument that those who have Investigated should not
then adjudicate. The |ssue is substantlal, it Is not new, and legislators and others concerned with the
operations of administrative agencles have glven much attentlon to whether and to what extent
distinctive administrative functions shou!d be performed by the same persons. No single answer has
been reached. Indeed, the growth, variety, and complexity of the administrative processes have made
any one sclution highly uniikely., Within the Federal Government itself, Congress has addressed the
issue In several different ways, providing for varying degrees of separation from complete separation
of functions to virtually none at all. For the generality of agencies, Congress has been content with § 5
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of the Administrative Procedure Act, 5 U.S.€, § 554(d), which provides *922 that no employee
. engaged In investigating or prosecuting may also participate or advise Iin the adiudicating function,

but which also expressly exempts from this prohlbition “the agency or a member or members of the
body comprising the agency.”

It Is not surprising, therefore, to find that “[t]he case law, both federal and state, generally rejects the
idea that the combination [of] judging [and] investigating Functions Is a denlal of due process....” 2 K.
Davls, Administrative Law Treatise § 13.02, p. 175 (1958), Similarly, our cases, although they reflect
the substance of the problemn, offer no support for the bald proposition apptied in this case by the
District Court that agency members who participate [n an investigation are disqualified from
adjudicating. The incredible variety of administrative mechanisms in this country will not yield to any
singte organizing principle.

(Footnotes omitted. )

Because Withrow, like other United States Supreme Court precedent on federal due process, is
controlling on the courts of all fifty states, it is not surprising that not one of the different procedures
used for judicfal disciplinary proceedings In the 50 states, Including ail that use the Attorney General
for various functions, has ever been struck down as unconstitutional on due pracess grounds.

The majority regards Special Counsel Don Camphell as an “attache” or “functionary” of the Attornay
General based on (1) the title “special deputy attorney general” given to Campbell after he agreed to
serve on the case and (2) the March 25, 1993, contract between the State of Nevada, acting by and
through the Attorney General, and Donald J. Campbell & Assoclates. The conclusion drawn by the
majority Is that Campbell's position Is indistinguishable from that of a full-time salaried employee of
the Office of the Attorney General. This conclusion elevates form over substance. The contract with
Campbell Is clearly a form contract used In any case requiring appolntment of speclal counsel under
the terms of NRS 41,03433, The majority in Whitehead II stated that “[t])his court wil! recognize a
document for what it s, rather than the name associated with It.” Whitehead v. Comm'n on Jud,

. Plscipline, 110 Nev, 380, ----, 873 P.2d 946, 961 {1994). Following this wisdom, It Is clear that the
form contract tells ifttle, if anything, about the role that Campbell played In this case. It represents
the type of bureaucratic obstacie that anyone from the private sector serving the state must sign In
**944 order to collect the modest financial remuneration which is allowed for such service.

The substance of special counsel Campbell's service is set ¥*923 forth In uncontradicted affidavits In
the record, As a former state and federal prosecutor, he had substantial knowledge of and experience
with proper investigatory and prosecutorial procedures. He discharged his investigatory duties
personally, without relying on the use of agents and without sharing any factual findings with the
Attorney General or any member of her staff. While a few conversations took place between Campbeil
and Assistant Attorney General Brooke Nielsen, all were of an administrative nature, primarily
concerning the details of the procedures by which Campbell would be paid for his services, Campbell
had long since left the public sector, had ne prior connection with the Attorney General's office and,
since his appointment was for this one case only, he could anticipate having no future connection with
the Attorney General's office more substantial than that of any other attorney In private practice. After
completing his Investigation, Campbell reported his findings to the Judicial Discipline Commission and
prepared to commence his prosecutorial respensibilities at the probable cause hearing scheduled by
the Commission,

This sequence of events as set forth by the uncontradicted affidavits in the record illustrates the very
type of separation of the Investigatory and prosecutorial function from the adjudicatory and legal
advisory functions recommended in the Report and Recommendation to the ABA House of Delegates
on the proposed changes to the American Bar Assoclation's Model Rules for Judicial Disciplinary
Enforcement. The procedures followed by the Commission and its special counsel far exceeded the
due process standards that have been set forth in both state and faederzl cases.

It should also be apparent that Campbell's participation in these writ proceedings against the

Commission (s not only reasonable but mandatory, cansidering that 50 many of petitioner's allegations
of imprapriety focus on Campbeil's actions. The majority states that, “Although the Attorney General
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and the Commission have ¢ontinued to assert that Speclal Deputy Attorney General Don Campbell
was not and is not acting on behalf of, or in concert with, the Attorney General's office, we put that
contention to rest in Whitehead I1....” In so stating, the majority implies that this court has already
determined that Special Counsel Campbell is nothing more than an agent or attache of the Attorney
General and that consequently, whatever responsibilities Campbell undertakes are responsibilities
undertaken by the Attorney General. The majority mischaracterizes Whitehead II.

The majority in Whitehead Il simply addressed respondent's contention that “the decision to empioy
and the selection of *924 Special Counsel bonald 3. Campbell was made sofefy by the Commission,
not by the Attorpey General.” Whitehead [I, 110 Ney, 380 at ----, 873 P.2d at 953. The Whitehead II
majority pointed out the various ways in which it believed that the Attorney General 1o have acted in
concert with Campbell; however, it never addressed whether the Attorney General's office and
Campbel] performed the same functions In this case. In fact, the majority specifically stated that it
would not "decide the extent to which the Attorney General and others under her direct contrel and
supervision have also functioned in an Investigatory and prosecutorial capacity.” Id. at =--- n. 2, 873
P.2d at 950 n, 2. The majority further stated, "We may have occaslon to address this subject further
at a later date in the course of disposing of other pending motions.” Id. at ----, 873 P.2d at 955.

Given these statements and the question presented and addressed In Whitehead II, it cannot be sald
that this court “put to rest” any contention other than the ¢laim that the decision to employ and select

Campbell was not made salely by the Commission.®¥3 Considering the uncontradicted affidavits, it Is
difficult to determine how the majority *¥945 reaches [ts conclusion that the Attorney General's
office, as opposed to Special Counsel Campbell, Is Investigating and presecuting In this case.
Unfortunately, it is also a conclusion forming the edifice upon which much of the majority's argument
is built.

FN3. I will accept this for the sake of argument even though I conclude that the record
does not support it. The uncontradicted affldavits indicated that although the Attorney
General's office assisted In finding an attorney and In iImplementing the procedurai details
of hiring, the Commission alone made the decislon to hire Campbell.

ATTORNEY MISCONDUCT

In his concurring opinion, Justice Springer also alleges that the Attorney General's office should be
disqualified from continulng to represent the Judiclal Discipline Commission because of misconduct.
Specifically, he alleges that the Attorney General has displayed such animus and antipathy toward the
petitioner “that she has rendered herself and her office unsultable and incapacitated o serve as a
prosecutorial advocate in the judicial discipline case involving Judge Whitehead” and her “running
comments on this case display a continuous effort to influence public opinion against Judge
Whitehead.” These allegations are unsupported by any competent evidence in the record, Counsel for
the Petitioner have made these ailegations, but there are no affidavits or competent evidence on
which this court can, consistent with due process, condemn and sanction an attorney. This is
particularly *925 inappropriate when the client Commission Is also, In effect, being sanctioned,

Furthermore, Justice Springer quotes a very smail portion of ARID 8. He neglects to point out that
ARID B also states:

In any case In which the subject matter becomes public, through independent sourcas, or upon a
finding of probable cause and filing of a farmal statement of charges, the cornmission may Issue
statements as It deems appropriate in order to confirm the pendency of the investigation, te clarify
the procedural aspects of the disciplinary proceedings, to explain the right of the respondent to a fair
hearing without prejudgment, and to state that the respondent denies the allegations.

The documents in the file indicating public comments, although not authenticated or properly
considered as evidence, may well conform to the part of Rule 8 quoted abovea. Certalnly, any decision
on whether Rule & was violated should be determined after presentation of proper evidence and an
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opportunity to controvert the evidence, It should also be noted that any public comments alleged to
have been made by the Attorney General were made after Petitioner had walved any right to
confldentiality and after he and his attorpeys had apparently made extensive comments to the media.

Justice Springer seems to hold it as self-evident that adverse public comment about Petitioner
automatically equates with viglation of the Petitloner's due process rights. It should be apparent that
such a concept has never been the law, We would have very few criminal prosecutions if that were the
case.

Justice Springer quotes Collfar v. Legakes for the proposition that in exercising its discretion to
disqualify a prosecutor the court “should consider all the facts and circumstancas and determine
whether the prosecutorial function could be carried out impartially....” 98 Nev. 307, 309-10, 646 P.2d
1219, 1220 (1982}, Justice Springer chooses to Ignore the uncontradicted evidence that the Attorney
General has not been acting as prosecutor. The uncontradicted avidence establishes that Special
Counsel Don Campbell has been performing the prosecutoriat function, There is not one jota of
evidence that Campbell ¢ould not carry out his functions impartially or that he has engaged in any
misconduct.

I agree that some violations of the rules could amount to a denlal of due process, but whether due
process has been provided is Inherently fact-bound and requires only “such procedural protections as
the particular situation demands.” Morrissey v, Brewer, 408 U,S, 471, 481, 92 5.Ct, 2593, 2600, 33
L.Ed.2d 484 (19721, Pre-hearing publicity can *926 only be of constitutional dimension If It deprives
the petitioner of his due process right to an unblased decision-maker. Thus any public comments of
the Attorney Genersal would be relevant to any constitutional inquiry only if her remarks can be
assumed to be of such great influence on members of the Judicial Disclpline Commission so as to
render the Commissioners incapabie of declding the case on the basls of the evidence 2t the **946
contested hearing. Nothing in the record 50 suggests,

Aside from the lack of evidence that the Commission members are particularly impressionable
Individuals, none of the remarks even alleged to be made by the Attorney General discuss the factual
allegations against the Petitioner, which would be the subject of the Commission’s inquiry. The
discussions relate to the proceedings before this court, not proceedings before the Commission to
which ARJD 8 refers. The "presumption of honesty and integrity In those serving as adjudicators,”
simply cannot be rebutted on such an insubstantial basis. See Withrow, 421 L.5. at 47, 99 5.CL. at
1464.

This proceeding has been extraordinary In a number of respects, not the least of which has been the
incredibly hostile tone of the pleadings. Unfortunately, the majority of this court has adopted a similar
hostility toward the Nevada Judicial Discipline Commission and its counsel. This Is unjustified,
considering that the case invelves compiex legal Issues, many of constitutional dimension and many
of first impression. Many issues are ones over which competent and ethical attorneys and judges can
legitimately disagree, Yet, this court has treated good faith disagreements with the opinions of the
majority as not just ridiculous, but evilly motivated. Even attorneys whose legal reasoning is Incorrect
deserve to be treated with courtesy and respect, not sarcasm and villfication. We shouid encourage
healthy, open debate an legal issues, not stifle it,

The Commission's attorneys have been especially attacked. I do not recall seeing a case in which
actions of the litigant have all been attributed to the attorney without any evidence that such
attribution Is warranted. This seems totally unfustified in any case, but espaclally here where the
affidavits of the individuai members of the Commission refute the attribution. The members of the
Judicial Discipline Commission, judges, attorneys, and non-attorneys ailke-are caricatured as spineless
sycophants at the tender mercies of tyrannical attorneys run amok. It s a tragedy that respected and
respectabée public servants who have generously given of their time, energy and abilities shouid be so
denigrated,

The majority of this court has presumad that It has heard thae #9272 conversations between the
attorneys and their client, and have, in effect, accused the attorneys of:
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1. Counseling “acts of resistance” { Whitehead I, 110 Nev. 128, 141, 869 P.2d 795, 803),

. 2. Making "extended effort to establish grounds for charges against petitioner Whitehead, and to find
witnesses to support them....” { Whitehead I, 110 Nev, at 147, 869 P.2d at B07);

3. Not reading "our Goldman opinion with adequate care.” ( Whitehead I, 110 Nev. at 148, 869 P.2d
at 807);

4. Using a special prosecutor as an attache and special deputy attorney general “to help [her] pursue
ends that [she) may have desired to see realized.” ( Whitehead I, 110 Nev, at 148, 869 P.2d at 807);

5. Not relying "on evidentlary data complled by oriainal complaints,” but rather on “grievances he
searched cut himself.” { Whitehead I, 110 Nev, at 148 n. 16, 869 P.2d at 808 n. 16);

6. Counsaling the Commission members “to place themseives in jecpardy of sanctions for
contempt.” ( Whitehead I, 110 Nev, at 149, 869 P.2d at 808);

7. Counseling the Commission to proceed “In direct violation of the current procedural rules or
ARID.” ( Whitehead I, 110 Nevy, at 162, 859 P.2d at 816);

8. “Contumaciously” withholding documents. ( Whitefhead I, 110 Nev. -=--, 873 P.2d 946, 951
(1894));

9. Violating “constitutiona! principles and court rules.” { Whitehead 1, 110 Ney, at ----, 873 P.2d at
951

10. Engaging in "exaggerated and hysterical rhetoric as merely a transparent attempt to attract media
attention and inflame public passion.” {_¥hitehead [I, 11Q Nev. at ----, 873 P.2d at 853);

. 11, Improperly undertaking commitments “in violation of the ARJD.” **9427 ( Whitehead 1j, 110 Nev,
‘ at '“:.'.",._ﬁz,?e E—Zj_ﬂ_t_ﬁi?)}

12. Demonstrating “incrdinate and unexpected sensitlvity....” (_Whilehead II, 110 Nev, at ----, 873
P.2d at 956);

13. Attempting “to mislead this court into believing that our Intervention in this proceeding is
premature....” (_Whitehead L 110 Ney. at ----, 873 P.2d af 939);

14, "[P]ublicly attempting to arrogate to the Commission a preeminent right of judicial
review....” { Whitehead /T, 110 Nev, at ----, 873 P.2d at 964):

15. "[T]ried to capitalize on contrived *leaks' to the media (hopefully engineered by others) by basing
efforts to *928 disqualify justices upon Inaccurate ‘leaked’ material.” { Whitehead II, 110 Ney, at ----
n. 33,873 P.3d at 969 n._33):

16. Having “net only engaged In conduct that |5 not in accord with the ARJD, but, as mentioned, have
made false statements of fact and law to the tribunal, SCR 172, and have uniawfully obstructed Judge
Whitehead's access to evidence, SCR 173.” ( Whitepead JI, 130 Nev.at ---- n. 33, 873 P.2d at 969 n,

33);

17. Having “sought to influence this tribunal by false, abusive statements o the media and other
means possibly prohibited by law, SCR 14...." ( Whitehead 11, 110 Nev. at ~--- n, 33, 873 P.2d at 969
n, 330

18. “[I]nciting a circus-like atmasphere....” (_Whitehead II, 110 Nev, at ---~ n. 33, 873 P.2d at 969 n,
33);

19, Making untrue *“representations about the Commission's prior position” which were "manufactured
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for the purpose of persuading someone other than the Justices of this court.” (_Whitehead I{, 110
. Nev. at ---n. 23, 873 P.2d 2 963 n, 23).

The majority of this court Is willing to presume not only what Commission counse! has advised, but to
ascribe unflattering motivations for their actlons without one bit of evidence supporting these
presumptions and ascriptlons. Gn the contrary, in some cases there is uncontradicted evidence
denying the presumptions, Furthermore, the majority has adopted a hostile and sarcastic tone and
characterization regarding legal arguments which competent and honorable attorneys can legitimately
espouse. Furthermore, we should bear In mind that the opinions of this court are the law of this state,
not necessarily because they are legally sound, but because this court is the ¢ourt of last resort In this
state,

I believe this hostlle atmosphere has infected the proceeding and the decision to disquallfy present
Commission counsel, There are other forums appropriate for the determination of whether counsel
have behaved appropriately. These forums provide procedures which recognize the attorney's due
process rights, and where sanctions must be based on evidence, not assumptions.

The rhetoric by all parties involved In this case, as viell as by the media, leaves much to be desired,
but it Is totally unfair to single out the counsel for the Commisslon, Aside frem my contention that it is
legally wrong, it [s also unfair to deprive the Commisslon of Its experienced counsel In the middle of a
proceeding. It continues and [engthens the paralysis of the *929 constitutionally-created system of
judicial discipline In this state, The citizens of this state deserve better.

Of course, the Commission will be free to hire another prosecutor and another legal advisor, but
considerabte delay 1s inevitable, Furthermore, If a former prosecutor like Donald Campbell can take
time away from his private taw practice to make his investigatory and prosecutarial skills available to
the public, then proceed to follow the rules of law, procedure and ethics to the best of his ability, only
to be unceremoniously dismissed, surrounded by insinuations by his state's highest court that he is a
ruthless pelitical hit man of a public officlal he had never met prior to this case, one can be cartain
that his successor wilt have to be a very brave individual indeed, Much the same couid be sald for the
. next legal advisor to the Commission,

APPOINTMENT OF MASTER

There s no dispute that a breach of a duty to malntaln confidentiality can and should be **948
sanctioned [n an appropriate tribunal, I do not agree that this court should appoint a master to
investigate the source of information reported in the media without serious consideration of the
ramifications of such an investigation and without setting forth specific guidelines. This is a very
sensitive area In which Supreme Court Rules regarding confidentlality are likely to come into conflict
with First Amendment rights under the constitution of the United States and with provisions of the
constitution and statutes of the State of Nevada, Justice Springer apparently believas that there are
ne legal concerns in such an investigation, He Ignores the fact that the member of the media who was
given the information Is the one person (other than the perpetrator) who knows who provided it and
that this person is protected from reveallng his source by NRS 49,275, Justice Springer Is further
assuming (with no justification whatsoever) that the scurce Is a member of Judicial Disclpline
Commission. Furthermore, recent events lead to the strong Inference that the breach of confidentiality
occurred within this court. This court should check its ewn personne! and procedures before casting
aspersions on others,

CONCLUSION

1 still protest the piecemeat handling of this case. All of the Issues should be resolved in one opinion
as S00N as possible. The rights of the citizens of this state, as well as those of Petitlaner, are at stake.

For the reasons discussed above, I would deny the motion to *930 preclude further involvement of
the Attorney General and I would defer decision on the appointment of a master.
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. 110 Nev. B74, 878 P.2d 913
END OF DOCUMENT

(C) 2007 Thomson/West. No Claim to Orlg. U.5. Govt. Works.
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319 U,S. 105, 63 S.Ct. B70, 146 A L.R. 81, 87 L.Ed, 1292

Supreme Court of the United States,
MURDOCK
Y.
COMMONWEALTH OF PENNSYLVANIA and seven other cases.
Nos, 480-487.
Argued March 10, 11, 1943,
Decided May 3, 1943.

On Writs of Certiorari to the Superior Court of the Commonwealth of Pennsylvania,

Robert Murdock, Jr., Anna Perigich, Willard L. Mowder, Charles Seders, Robert Lambern, Anthony
Maltezos, Anastasia Tzanes and Ellaine Tzanes were convicted of violating an ordinance of the City of
Jeannette, Commonwealth of Pennsylvania prohiblting the sale of goods, wares and merchandise of
any Kind within the clty by canvassing for, or soliciting without a license. The convictions were
affirmed by the Superior Court of Pennsylvania, 149 Pa.Super. 175, 27 A,2d 666, and they bring
certiorari.

Reversed and remanded with directions.

See, also, Jones v. City of Opelika, 319 U.5. 105, 63 §.Ct. 891, 87 L.Ed. 1292; Douglas v, City of
Jeannette, 319 U.S, 157, 63 5.Ct, 882, 87 1,Ed, 1324,

Mr. Justice REED, Mr. Justice FRANKFURTER, Mr, Justice JACKSON, and Mr. Justice ROBERTS,
dissenting.

West Headnotes

(1] KeyCite Notes

92 Constitutional Law
.- 92XXV]l Due Process

- 2XXVIIA) In General
.--22k3B48 Relationship to Other Constitutional Provisions; Incorporation

- 92K3831 K. First Amendment, Most Cited Cases
(Formerly 92k251)

The Fourteenth Amendment of the Federal Constitution makes the First Amendment applicable to the
states. U.3.C.A.Const, Amends. 1, 14,

[2] KeyClte Notes @

- 92 Constitutional Law
-~ G2XIII Freedom of Religion and Consclence
92XIII{B) Particular Issues and Applications
-92k1389 k. Solicitation; Distribution of LUterature. Most Cited Cases
(Formerly 92kB4.5(16), 92k84)

- -82 Constltutional Law KeyCite Notes
92XVl Freedom of Speech, Expression, and Press

++-32XVIII(M) Soliciting, Canvassing, Pamphletting, Leafletting, and Fundraising
“=32k1879 k. Charitles or Religlous Organizations. Most Cited Caseg
(Formerly 92k80.1(1.1), 92k90.1(1), 92k90)
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Spreading one's religious beliefs or preaching the Gospel through distribution of religlous literature
and through personal visitations is an age-old type of evangellsm which Is entitied to protection under

Constitution guaranteeing “freedom of speech”, “freedom of press” and “freedom of religion”.
LLS.C.A Const.Amends. 1, 14.

[

=92 Constitutional Law
292X XVII Due Process
- 92XXVII{G) Particular Issues and Applications

c-92XXVII(G)4 Government Property, Facilities, and Funds
. 82kd4103 Transportation

- 92k4105 Streets, Highways, and Sidewalks
92k4105(5) k. Non-Transportation Use; Parades and Demonstrations. Most Cited

[3] KeyCite Notes

Cases
(Formerly 92k274(5), 92k274)

A stale can prohibit the use of a street for distribution of purely commercial leaflets even though such
leaflets may have a civic appeal or a moral platitude appended to them. U,5.C.A.Const, Amends. 1,

@

---92 Constitutional Law
. +.~02XIII Freedom of Religion and Consclence
.- -92XIII{B) Particular Issues and Applications

- 92k1389 k. Solicitation; Distribution of Literature, Most Cited Cases
(Formerly 92k274(5), 92k274)

[4] KeyCite Notes,

The state may not prehibit distributien of handbills on the streets in pursuit of a clearly religious
activity merely because the handbills invite the purchase of books for improved understanding of

religlon, or because handbills seek in a lawful fashlon to promote the ralsing of funds for religious
purposes, U.S.C A Const, Amends, 1, 14.

B

. 92 Constitutional Law
= 92X111 Freedom of Religion and Conscience
«-92X11I{B) Particular Issues and Applications
« 92K1310 k, In General, Most Cited Cases
(Formerly 92k274.1(2.1), 92k84.5{16), 92k84)

[3) KeyCite Notes.

The mere fact that religious literature is sold by itinerant preachers rather than donated does not
transform evangelism Into a “commercial enterprise”, and the constitutional rights of those spreading
their religious beliefs through the printed and spoken word are not to be gauged by standards
governing retailers or wholesalers of books. U.5,C.A,Const.Amends. 1, 14.

KL

(f] KevCite Notes
. ‘92 Constltutional Law
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.

Q2 X1II(B) Particular Issues and Applications
92Kk 1389 k. Solicitation; Distribution of Literature. Most Clted Cases
(Formerty 92k274.1(2.1}, 92k274.1(2), 92k274)

E

.- 92 Constitutional Law KeyCjte Notes
L-S2XVIIE Freedom of Speech, Expression, and Press
+--Q2XVIII(M) Soliciting, Canvassing, Pamphletting, Leafletting, and Fundraising
1~92k1879 k. Charities or Religious Organizations. Most Clted Cases
(Formerly 92k274.1(2.1), 92k274.1(2), 92k274)

KC

vy

- an8 Licenses KeyCite Notes
..+2381 For Occupations and Privileges

.+238k7 Constitutionality and Valldity of Acts and Ordinances
- 238k7(3) k. Unlformity as to Occupations or Privileges of Same Class. Most Cited Cases
(Formerly 92k274,1(2.1), 92k274.1(2), 92k274)

Where defendants went about from door to door In city distributing literature and soliciting people to
purchase rellgious books and pamphiets, and in connectlon with such activities defendants used a
phonograph on which they played a record expounding certain of thelr views on religlon, defendants
were engaged in a “religious venture” rather than in a “commercial venture”, for purpose of
determlining validity of licensing ordinance. U,S.C,A . Const, Amends. 1, 14,

[

[Z] KeyCite Notes

-2 Constltutional Law
+92XXVII Due Process
= 92NXVING) Particular Issues and Applications
= 92XXVII(GY6 Taxation
- 92kd1335 k. In General. Most Cited Cases
(Formerly 92k283)

The power to tax the exercise of a privilege is the power to control or suppress its enjoyment.
LLS,.C.A.Const. Amends. 1, 14,

)

- 92 Constitutional Law
. 92X XVII Due Process
- 92XAVII(G) Particular Issues and Applications
- -92XXVII(G)6 Taxation
. - 92k4135 K. In General. Most Clted Cases
(Formerly 92k283)

[8] KeyCite Notes.

A state may not impose a charge for the enjoyment of a right granted by the Federal Constitution.
U.5.C.A,Const, Amengds.. 1, 14.

&

[9] KeyClte Notes
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.->»92 Constitutional Law
-92X11] Freedom of Religion and Consclence
1:92X111(B]) Particular Issues and Applications
.- 92k1390 Licenses
-92k1391 k, In General, Most Cited Cases
(Formerly 92k274(2), 92k274)

-
92 Constitutional Law KeyCite N_o_tei
. 92XVIII Freedom of Speech, Expression, and Press
82XVIII(M) Soliciting, Canvassing, Pamphletting, Leafletting, and Fundraising
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The fact that city erdinance requliring retigious colporteurs to pay a license tax as a condition to the
pursult of their activities was nondiscriminatory did not render it constitutional, since the protection
afforded by the Constitution is not so restricted and freedom of press, freedom of speech and freedom
of religion are in a preferred position. U.5.C.A.Const. Amends. 1, 14.

KC.
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--92XVII] Freedom of Speech, Expression, and Press
. 92XVIII{Y) Press in General

--92Kk2073 k., Distribution of Materials in Public Places. Most Cited Cases
(Formerly 92k274(2), 92k274)

City cordinance requirlng colporteurs to pay a license tax as a condition to the pursuit of their activities
violates Constitution guaranteeing “freedom of press”, “freedom of speech” and “freedom of religion”
where the fee is not 3 nominal one Imposed as a regulatory measure and calculatad to defray the

http:/fweb2 westlaw.com/result/documenuext.aspx?docsample=False&sv=Split&service=,., 7/23/2007
Appellants' Appendix Page 796

000000487

SUPP.ROA00657




63 S.Cti. 870 Page 5 of 10

expense of protecting those on the streets and at home against the abuse of soli¢citors, U,5.C.A.Const,
Amends. 1, 14.

*¥871 *¥106 Mr, Hayden C. Covington, of Brooklyn, N.Y., for petitioners.
Mr. Fred B, Trescher, of Greensburg, Pa., for respondent.

Mr. Justice DOUGLAS delivered the opinion of the Court.
The City of Jeannette, Pennsylvania, has an ordinance, some forty years old, which provides In part:

‘That all persons canvassing for or soliciting within sald Borough, orders for goods, paintings, plctures,
wares, or merchandise of any kind, or persons delivering such articles under orders so obtained or
solicited, shall be required to procure from the Burgess a license to transact said business**872 and
shall pay to the Treasurer of said Borough therefore the following sums according to the time for
which sald license shall be granted.

‘For one day $1.50, for one week seven dollars {$7.00), for two weeks twelve dollars ($12.00), for
three weeks twenty dollars ($20.00), provided that the provisions of this ordinance shall not apply to
persons selling by sample to manufacturers or licensed merchants or dealers doing business in said
Borough of Jeannette.*

Petitioners are “Jehovah's Witnesses'. They went about from door to door in the City of Jeannette
distributing literature and soliciting people to 'purchase’ certain rellglous bocks and pamphilets, all

published by the *107 Watch Tower Bible & Tract Society.EML The *price’ of the books was twenty-five
cents each, the ‘price’ of the pamphlets five cents each. E¥2 In connection with these activities

petitioners used a phonograph EN2 on which they played a record expounding certain of their views on
religion. None of them obtained a license under the ordinance. Before they were arrested each had
made 'sales' of books. There was evidence that It was their practice in making these solicitatiens to
request a "contribution’ of twenty-five cents each for the books and flve cents each for the pamphlets
but to accept lesser sums or even to donate the volumes In case an interested person was without
funds. In the present case some donations of pamphlets were made when books were purchased.
Petitioners were convicted and fined for viglation of the ordinance. Their judgments of conviction were
sustained by the Superlor Court of Pennsylvanla, 149 Pa.Super, 175, 27 A.2d 666, agalnst their
contention that the erdinance deprived them of the freedom of speech, press, and religlon guaranteed
by the First Amendment. Petitions for leave to appeal to the Supreme Court of Pennsylvania were
denled. The cases are here on petitions for writs of certiorari which we granted along with the
petitions for rehearing of Jones v. Opelika, 316 1),S, 584, 62 S.Ct, 1231, 86 L.Ed. 1691, 141 A.L.R,
314, and its companion cases,

EN1 Two religious books-Salvation and Creatlon-were sold. Others were offered In
addition to the Bible. The Watch Tower Bible & Tract Soclety [s alleged to be a non-profit
charitable corporation.

FN2 Petitioners pald three cents each for the pamphlets and, if they devoted only their
spare time to the work, twenty cents each for the books. Those devoting full time to the
work acquired the books for five cents each, There was evidence that some of the
petitioners paid the difference between the sales price and the cost of the books to their
lacai congregations which distributed the literature,

FN3 Purchased along with the record from the Watch Tower Bible & Tract Society.

&

*108 [1] The First Amendment, which the Fourteenth makes applicable to the states, declares
that ‘Congress shall make no law respecting an establishment of religlon, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press * * *.’ It ¢ould hardly he denied
that a tax laid specifically on the exercise of those freedoms would be unconstitutional, Yet the [lcense
tax imposed by this ordinance Is In substance just that.
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. Petitioners spread their interpretations of the Bible and their religious beliefs largely through the hand

distribution of literature by full or part time workers.E242 They claim to foliow the example of Paul,
teaching ‘publickly, and from house tc house.’ Acts 20; 20, They take literally the mandate of the
Scriptures, ‘Go ye into all the world, and preach the gospel to every creature.’ Mark 16:15. In dolng
so they believe that they are obeying a commandment of God.

FN4 The nature and extent of their activities throughout the worid during the years 1939
and 1940 are to be found in the 1941 Yearbook of Jehovah's Witnesses, pp. 62-243.

The hand distribution of religigus tracts is an age-old form of missionary evangellsm-as old as the
history of printing presses.fl2 It has been a potent force in various religious movements down

through the years,2¥& This form of evangelism Is utilized today on a large scale by various religious
sects whose colporteurs carry the *¥**873 Gospel to thousands*109 upon thousands of homes and

seek through personal visitations to win adherents to thelr faith,E¥Z It is more than preaching; It is
more than distribution of religious literature, It is a combination of both. Its purpose is as evangeiical
as the revival meeting, This form of religious activity occupies the same high estate under the First
Amendment as do worship [n the churches and preaching from the pulpits, It has the same claim to
protection as the more orthodox and convantional exercises of religion. It also has the same claim as
the others to the guarantees of freedom of speech and freedom of the press.

ENS Paimer, The Printing Press and the Gospel (1912).

ENG White, The Colporteur Evangeilst (1930); Home Evangelization {1850); Edwards, The
Romance of the Book (1932) c. V; 12 Biblical Repository (1944) Art. VII1; 16 The Sunday
. Magazine (1887) pp. 43-47; 3 Meliora (1861) pp. 311-319; Falice, Protestants of France
(1853) pp. 53, 513; 3 D'Aublgne, History of The Reformation {1849) pp. 103, 152, 436-
. 437; Report of Colportage in Virginla, North Carolina & South Carolina, American Tract
Society (1855). An early type of colporteur was depicted by John Greenleaf Whittler in his
legendary poem, The Vaudois Teacher. And see, Wylie, History of the Waldensas.

FNZ The General Conference of Seventh-Day Adventists who filed a brief amicus curiae on
the reargument of Jones v. Opelika has given us the following data concerning their
literature ministry;: This denomination has 83 publishing houses throughout the world
issuing publicaticns in gver 200 languages, Some 9,256 separate publications were issued
In 1941. By printed and spoken word the Gospel Is carried into 412 ¢countries in 824
languages. 1942 Year Book, p. 287. During December 1941 a total of 1018 colporteurs
operated In Nerth America. They delivered during that month $97,997.19 worth of gospel
literature and for the whole year of 1941 a total of $790,610.36-an average per person of
about $65 per month, Some of these were students and temporary workers, Colporteurs
of this denomination receive half of their collections from which they must pay their
traveling and living expenses. Colporteurs are specially trained and thelr qualifications
equal those of preachers, In the field each worker Is under the supervision of a field
missionary secretary to whom a weekly report Is made. After fifteen years of continuous
service each colporteur is entitled to the same pension as retired ministers. And see
Howell, The Great Advent Movement (1935), pp. 72-75.

{2] The Integrity of this conduct or behavior as a religious practice has not been challenged. Nor
do we have presented any question as to the sincesity of petitioners [n their religlous beliefs and
practices, however misguided they may be thought to be Moreover, we do not intimate or suggest in
respecting thelr sincerity that any conduct can'be made a religious rite and by the zeal of the
practitioners swept into the First Amendment. *110 Reynolds v. United States, 98 U.S, 1485, 161,

L —

167, 25 L.Ed. 244, and Davis_v, Beason, 133 U.S. 333, 10 S.Ct. 299, 33 L.Ed. 637, denled any such

. clalm to the practice of polygamy and bigamy. Other clalms may well arise which deserve the same
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fate. We only hoid that spreading one's rellglous beliefs or preaching the Gospel through distribution
of religious literature and through personat visitations is an age-old type of evangelism with as high a
ctaim to constitutional protection as the more orthodox types, The manner in which it Is practiced at
times gives rise to special problems with which the police power of the states is competent to deal,

See for example Cox v, New Hampshire 312 4.$, 569, 61 S.Ct. 762, 85 L.Ed, 1049, 133 AL.R. 1396,
and Chaplinsky v. New Hampshire, 315 U.5. 568, 62 S.Ct, 766, 86 L.Ed, 1031. But that merely
Hiustrates that the rights with which we are dealing are not absolutes. Schneider v, State, 308 (.S,
147, 160, 161, 60 S.Ct. 146, 150, B4 L.Ed, 155, We are concerned, however, in these cases merely
with one narrow issue. There Is presented for decislon no question whatsoever concerning punishment
for any alleged uniawful acts during the solicitation. Nor is there involved here any gquestion as to the
validity of a registration system for colporteurs and other solicitors. The cases present a single issue-
the constitutionatity of an ordinance which as construed and applied requires religious colporteurs to
pay a license tax as a condition to the pursuit of thelr activities.

LB B B @

[4] [5] [6] The alleged justification for the exaction of this license tax Is the fact
that the religious literature Is distributed with a solicitation of funds, Thus it was stated**&74 in
Jongs v, Opelika, supra, 316 LS, at page 597, 62 §.Ct. at page 1239, 86 L.Ed, 1691, 141 A.L.R, 514,
that when a religious sect uses ‘ordinary commerclal methods of sales of articles to raise propaganda
funds', it Is proper for the state to charge ‘reasonable fees for the privilege of canvassing’. Situations
will arise where it will be difficult to determine whether a particular activity is rellgious or purely
commercial, The distinction at times is vital, As we stated only the other day In Jamison v, Texas, 318
U.S. 413, 63 S.Ct, 669, 672, 87 L.Ed. 869, ‘'The state can prohlbit the use of the street for *111 the
distribution of purely commerclal leaflets, even though such leafiets may have ‘a civil appeal, or a
moral platitude’ appended. Valentine v. Chrestensea, 316 1.5, 52, 35, 62 5.Ct. 920, 922, 86 L.Ed,
1262, They may not prohibit the distribution of handbills in the pursuit of a clearly religious activity
merely because the handbills invite the purchase of books for the Improved understanding of the
religion or because the handbllls seek in a lawful fashion to promote the raising of funds for religious
purpaoses,’ But the mere fact that the religlous literature is *sold’ by Itinerant preachers rather than
‘donated’ does not transform evangellsm into a commercial enterprise. If it did, then the passing of
the collection plate in church would make the church service a commercial project. The constitutional
rights of those spreading thelr religlous beliefs through the spoken and printed word are not to be
gauged by standards governing retallers or whaolesalers of books. The right to use the press for
expressing one's views is not to be measured by the protection afforded commerciai handbills, 1t
should be remembered that the pamphlets of Thomas Paine were not distributed free of charge. 1t is
ptain that a religious organization needs funds to remain a going concern. But an Itinerant evangelist
however misguided or intolerant he may be, does not become a2 mere book agent by selling the Bible
or religlous tracts to help defray his expenses or to sustain him, Freedom of speech, freedom of the
press, freedom of religion are available to all, not merely to those who can pay their own way. As we
have said, the problem of drawlng the line between a purely commercial activity and a religious ane
will at times be difficult. On this record it plainly cannot be said that petiticners were engaged in a
commercial rather than a rellgious venture, It is a distortlon of the facts of record to describe their
activities as the occupation of selling books and pamphiets. And the Pennsyivania court did not rest
the judgments of conviction on that basis, though It did find *212 that petitioners 'sold’ the literature,
The Supreme Court of Iowa in State v, Mead, 230 Iowa 1217, 300 N.W, 523. 524, described the
selling actlvities of members of this same sect as ‘merely Incidental and collateral’ to their ‘main
object which was to preach and publicize the doctrines of their order.” And see State vy, Meredith, 197
S.C. 351,15 S.E.2d 678; Paople v, Barber, 289 N.Y. 378, 385-386, 46 N.£.2d 329, That accurately

summarizes the presant record,

(71 @ We do not mean to say that rellglous groups and the press are free from all financial burdens
of government. See Grosjean v, American Press Co., 297 U.S, 233, 250, 56 .5.CL, 444, 449, 80 L.Ed,
660, We have here something quite different, for example, from a tax on the income of ona who
engages [n religious actlvities or a tax on property used or employed in connection with those
activitles, It is one thing to impose a tax on the iIncome or property of a preacher. It is quite another
thing to exact a tax from him for the privilege of dellvering a sermen. The tax imposed by the City of
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. Jeannetie is a flat license tax, the payment of which Is a condition of the exercise of these

constitutlonal privileges. The power to tax the exercise of a privilege is the power to control or
suppress Its enjoyment. Magnano Co. v, Hamilton, 292 U.S. 40, 44, 45, 54 S.Ct, 599, 601, 78 L.Ed.
1109, and cases cited. Those who can tax the exerclse of this religlcus practice can make its exercise
S0 costly as to deprive it of the resources necessary for Iits maintenance. Those who can tax the
privilege of engaging In this form of missionary evangelism can close its doors to all those who do not
have a fuli purse. Spreading religious bellefs In this anclent and honorable manner would thus be
denied the needy, Those who can deprive religious groups of their colporteurs can take from them a
part of the vital power of the press which has survived from the Reformation.

G

**875 (8] It is contended, however, that the fact that the license tax can suppress or control
this activity is unimportant*113 if it does not do so. But that [s to disregard the nature of this tax. It
is a license tax-a flat tax imposed on the exerclse of a privilege granted by the Bill of Rights. A state
may not Impose a charge for the enjoyment of a right granted by the federal constitution. Thus, it
may not exact a license tax for the privilege of carrylng on Interstate commerce (McGoldrick v,
Berwind-White Co,, 309 L5, 33, 56-58, 60 S,Ct. 388, 397, 398, 84 L.Ed, 565, 128 A.L.R, 876),
although It may tax the property used in, or the income derived from, that commerce, so [ong as
those taxes are not discriminatory. 1d., 309 U.,5. at page 47,_60 5.Ct. at page 392, 84 | Ed. 565, 128
AL.R. 876 and cases cited. A license tax applied to activities guaranteed by the First Amendment
would have the same destructive effect. It Is true that the First Amendment, Itke the commerce
clause, draws no distinction between license taxes, fixed sum taxes, and other kinds of taxes. But that
Is no reason why we should shut our eyes ta the nature of the tax and its destructive Influence. The
power to Impose a license tax on the exercise of these freedoms is indeeg as potent as the power of
censorship which this Court has repeatedly struck down, Loyell v, Griffin, 303 U.5, 444, 58 S.Ct, 656,
82 L.Ed. 949; Schnelder v. State, supra; Cantwell v. Connecticut, 310 U.5, 296, 306, 60 §.Ct. 900,
904,84 L.Bd, 1213, 128 A.L.R, 1352; Largent v, Yexas, 318 U.S. 418, 63 S.Ct, 667, 87 L.Ed. 873;
Jamison v. Texas, supra. [t was for that reason that the dissenting opinions in Jones v. Qpellka, 5uUpra,
. stressed the nature of this type of tax, 316 L..S. 2t pages 607-609, 620, 623, 62 S.Ct, at pages 1243,

1244, 12350, 125], 86 L.Ed. 1691, 141 AL.R, 514, In that case, as In the present ones, we have
something very different from a registration system under which those going from house to house are

required to give thelr names, addresses and other marks of identification to the authorities. In all of
these cases the issuance of the permit or license is dependent an the payment of a license tax, And
the license tax is fixed in amount and unrelated to the scope of the activities of petitioners or to their
reallzed revenues. It is not a nominal fee *114 imposed as a regulatory measure £o defray the

expenses of policing the activities In question. 8 It is in no way apportioned. It is a flat license tax
levied and collected as a condition to the pursuit of activities whose enjoyment |s guaranteed by the
First Amendment. Accordingly, It restrains in advance those constitutional liberties of press and
religion and Inevitably tends to suppress their exercise. That Is almost uniformly recognized as the
inherent vice and evil of this flat license tax. As stated by the Supreme Court of Illinois In a case
involving this same sect and an ordinance similar to the present one, a parson cannot be compelled
"to purchase, through a license fee or a license tax, the privilege freely granted by the

constitution.'®2 Blue Island v. Kozul, 379 1. 211,519, 41 M.E.2d 515, 519, So it may not be said
that proof Is tacking that these license taxes either separately or cumulatively have restricted or are
likely to restrict petitioners' religious activities, On thelr face they are a restriction of the free exercise
of those freedoms which are protected by the First Amendment,

EN8 The constitutional difference between such a regulatory measure and a tax on the
exercise of a federal right has long been recognized. While a state may not exact a
license tax for the privilege of carrying on interstate commerce (McGoldrick v, Berwind-
White Co., supra, 309 U.S. at pages 56-58, 6¢ S.Ct, at pages 397, 398, 84 ).Fd. 565,
128 A,L.R. 876) it may, for example, exact a fee to defray the cost of purely local
regulations in splte of the fact that those regulations Incldentally affect commerce. 'So
long as they do not impede the free flow of commerce and are not made the subject of
regulation by Congress, they are not forbidden.’ Clyde-Mallory Lines v, Alabama,_296 U.S.
261,267, 56 S.Ct. 194, 196, 8Q L.Ed, 215, and cases clted, And see Sough Caralina V.
- Barnwell Bros.. Inc., 303 U.S.. 177, 185-188, 625, 58 5.Ct, 510, 513-515, 82 L.Ed, 734.
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. ENS That is the view of most state courts which have passed on the question. McConkey
v. Eredericksburg, 179 Va. 556, 19 5.E.2d 682; Stata v, Greaves, 112 Vt, 222, 22 A.2d
437: People v, Banks, 168 Misc. 515, 6 N.Y.S.2d 41, Contra: Cook v, Harrisqn, 180 Ark.
546,21 S.W.2d 966,

**B876 The taxes Imposed by this ordinance can hardly help but be as severe and telling in their
Impact on the freedom *115 of the press and religion as the ‘taxes on knowledge’ at which the First
Amendment was partly aimed, Grosiean v. American Press 0., supra, 297 U.S. at pages 244-249, 56
=.CL. ot pages 446-449, 80 L Ed, 660. They may indeed operate even more subtly. Itinerant
evangelists moving throughout a state or from state to state would feel immediately the cumulative
effect of such ordinances as they become fashlonable, The way of the religious dissenter has long
been hard. But If the formula of this type of ordinance is approved, a new device for the suppression
of religious minorities will have been found. This method of disseminating refigious bellefs can be
crushed and closed out by the sheer weight of the toll or tribute which Is exacted town by town,
viliage by village. The spread of religious ideas through personal visitations by the literature ministry
of numergus religious groups would be stopped.

[9] EQ The fact that the ordinance Is ‘nondiscriminatory’ s immaterial, The protection afforded by
the First Amendment Is not so restricted. A license tax certainly does not acquire constitutional
validity because it classifies the privileges protected by the First Amendment along with the wares and
merchandise of hucksters and peddlers and treats them all alike. Such equality in treatment does not
save the ordinance, Freedom of press, freedom of speech, freedom of religion are in a preferred
poslition.

it is clalmed, however, that the ultimate question in determining the constitutionality of this license
tax is whether the state has given something for which it can ask a return, That principle has wide

@  :roicavity. state Tox Commission v. Aldrich, 316 1.5..174, 62.5.Ct. 1008, 86 (£, 1358, 139
A.L.R. 1436, and cases cited. But it Is quite Irrelevant here, This tax is not a charge for the enjoyment
of a privilege or benefit bestowed by the state. The privilege in guestion exists apart from state
authority. It s guaranteed the people by the federal constitution,

[10] @ Considerable emphasls is placed on the kind of literature which petitioners were distributing-
its provocative, ¥*116 abusive, and ill-mannered character and the assauit which it makes an our
established churches and the cherished faiths of many of us. See Douglas v, City of Jeannette, 319
U.S, 157, 63 5.Ct. 877, 87 L.Ed. 1324, concurring opinion, decided this day. But those considerations
are no justification for the license tax which the ordinance Imposes. Plainly a community may not
suppress, or the state tax, the dissemination of views because they are unpopular, annoying or
distasteful. If that device were ever sanctioned, there would have been forged a ready instrument for
the suppression of the faith which any minority cherishes but which does not happen to be in favor.
That would be a complete repudiation of the philesophy of the Bill of Rights. |

Jehovan's Witnesses are not ‘above the law’, But the present ordinance Is not directed to the problems
wlith which the police power of the state Is free to deal. It does not cover, and petitioners are not
charged with, breaches of the peace. They are pursuing their solicitatlons peacefully and quietly,
Petlitioners, moreover, are not charged with or prosecuted for the use of language which is ocbscene,
abusive, or which incites retaliation. Cf, Chaplinsky v. New Hampshire, supra, Nor do we have here,
as we did in Cox v. New Hampshire, supra, and Chaplinsky v. New Hampshire, supra, state regulation
of the streets to protect and insure the safety, comfort, or convenience of the pubilc, Furthermore, the
present ordinance is not narrowly drawn to safeguard the people of the community in their homes
against the evils of solicitations. See Cantwell v, Connecticut, supra, 310 U.S. at 306, 60 S,CL._at page
904, f4 | .Ed, 1213, 128 A.L.R. 1352, As we have sald, it is not merely a registration ordinance calling
for an identification of the solicitors so as to give the authoritles some basis for investigating strangers
coming Into the community, And the fee is not & nominal one, imposed as a regulatory measure and
. calculated to defray the expense of protacting those on the streets and at home against the abuses of
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solicitors, See *117 Cax v, New Hampshire, supra, 312 U,S, at pages 576, 577, 61 S.Ct. at pages
763, 766, 85 L.Ed, 1049, 133 A,L.R. 1396. Nor can the present ordinance strued to apply only to
solicitation from survive if we assume that it has been con-**877 house to house.ENY The ordinance

Is not narrowly drawn to prevent or contral abuses or evlls arising from that activity, Rather, it sets
aside the residentlal areas as a prohibited zone, entry of which is denied petitioners uniess the tax is
pald. That restraint and one which is city wide In scope (Jones v, Opelika} are different only In degree.
Each is an abridgment of freedom of press and a restraint on the free exercise of religlon. They stand

or fall together.

EN10 The Pennsylvania Superior Court stated that the ordinance has been ‘enforced’ only
to prevent petitioners from canvassing ‘from door to door and house te house’ without a
license and not to prevent them from distributing their literature on the streets. 149

Pa.Super, at page 184, 27 A.2d at page 570,
The judgment in Jones v. Opetika has this day been vacated. Freed from that controlling precedent,
we can restore to their high, constitutional position the liberties of itinerant evangalists who
disseminate their religicus bellefs and the tenets of their faith through distribution of literature. The

judgments are reversed and the causes are remanded to the Pennsylvanla Superior Court for
proceedings not inconsistent with this opinion.

Reversed.

The dissenting opinlons of Mr, Justice REED and Mr, Justice FRANKFURTER In Janes v, Clty of Opelika,
63 5.Ct. at page 891 cover these cases also.

For dissenting opinion of Mr. Justice JACKSON, see 63 S.Ct, 882,
u.S, 1943,

MURDOCK v. COMMONWEALTH OF PENNSYLVANIA

219 U.5. 105, 63 5.Ct. 870, 146 A.L.R, 81, 87 L.Ed. 1292

END OF DOCUMENT

(C) 2007 Thomsen/West, No Claim to Orig. U.S, Govt, Works.
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493 U.S, 378, 110 S.Ct, 688, 107 L.Ed.2d 756, 58 USLW 4135
Briefs and_ Other Related Documents

Supreme Court of the United States
JIMMY SWAGGART MINISTRIES, Appellant
v,

BOARD OF EQUALIZATION OF CALIFORNIA.
No. 88-1374,

Argued Oct, 31, 1989,

Cecided Jan, 17, 1890,

Religious organization brought actlon seeking refund of sales and use taxes paid under protest. The
Superlor Court, San Dlego County, Jack R. Levitt, )., refused refund, and religlous prganization
appealed. The Court of Appeal, 204 Cal.App.3d 1269, 250 Cal.Rptr. 891, affirmed, and religious
crganization appealed. The Supreme Court, Justice O'Connor, held that: (1) coliectlon and payment of
generally applicable sales and use tax did not Impose constitutionally significant burden on
organization's reilgious practices or beliefs, and thus free exercise clause did not require Californla to
grant organization an examption from tax; (2) impesition of sales and use tax on religious
organization did not result In excessive entanglement between government and religion, and thus did
not violate establishment clause; and (3) Supreme Court would not reach merits of organization's
contention that Callfornia's imposition of use tax llability violated commerce and due process clauses,
where California courts below had ruled that claim was procedurally barred because it was not raised
befare Board of Equalization. '

Affirmed,
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(= 371Kk3664 k. Clubs, Co-Operatives, and Nonprofit Organizations. Most Cited Cases
{Formerly 371k1265)

Coliection of sales and use taxes on distribution of religlous materials by rellglous organization and
religlous organization's payment of the taxes did not Impose constitutionally significant burden on
organization’'s religlous practices or bellef, and thus free exercise clause did not require California to
grant organization an exemption from taxes; sales and use tax was not flat tax, represented only
small fraction of any retall sale, and applied neutrally to all retall sales of tangible personal property

made In Calfornla, West's Ann.Cal.Rev. & T.Code §§ 6051, 6201; U.S,C.A, Const. Amends, 1, 14.
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Requirement under California tax laws that seller must reglster to facllitate reporting and payment of
sales and use taxes, and the sales and use taxes themselves, did not act as prior restraints to
rellgious organization's exercise of evangelistlc activity; fee was not charged far registration, tax was
due regardless of preregistration, and tax was not Imposed as precondition of disseminating the

message. Wests Ann.Cat.Rev. & T.Code §§ 6066-6074; U.S5.C.A, Const.Amends, 1, 14.
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~-92k1386(1) k. In General. Most Cited Cases
(Formerly 92k84.5(8))
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—-~3Z1 Taxation KeyCite Notes_
~-3Z1I1T Property Taxes

= J71ITI(B) Laws and Regulation
w37 111I(BY3 Constitutional Requirements and Restrictions
1.-371k2100 k. In General, Most Cited Cases
(Formerly 371k37)

To extent that imposition of generally applicable tax merely decreases amount of money refiglous
organization has to spend on its religious activities, any such burden is not constitutionally significant.

U.S,.C.A. Const.Amend, 1.
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=92 XI11(B8) Particutar Issues and Applications
492K 1384 Taxation
+92K1386 Rellgious Organizations or Educational Institutions
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~-3F1IX Sales, Use, Service, and Gross Receipts Taxes
.- 3711X(D) Persons Subject to or Liable for Tax
- -371k3664 k. Clubs, Co-Operatives, and Nonprofit Organizations. Most Clted Cases

(Formerly 371k1265)

California’s imposition of sales and use tax liabillty on religlous organizatlon for distribution of religious
materials did not result in excessive entanglement between government and religion, and thus did not
violate establishment clause, aven if tax Imposed administrative and record keeping burdens on
crganization, West's Ann.Cal.Rev. & T.Code &§ 6051, 6201; U.5.C.A. Const.Amends. 1, 14.

&

[6] KeyClte Noteg

- 13A Administrative Law and Procedure
= 15AV Judicial Review of Administrative Decisions
= 15AV(A) In General
<« 15AKE69 Preservation of Questions Before Administrative Agency
1+ -15AK669.1 k. In General. Most Cited Cases
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. . 37111(H)10 Judicial Review or Intervention
3712691 Review of Board by Courts
3721K2696 k. Presentation and Reservation Before Board or Officer of Grounds of

Review. Most Cited Cases
{Formerly 371k493.5)

Supreme Court would not reach mertts of religious organlzation's clalm that Callfornia's imposition of
use tax liability on organization viclated commerce and due process clauses on basis that organization
had insufficlent "nexus” to California, where California courts had ruled the clalm was procedurally
barred because organization failed to raise such claims before California Board of Equaiization, and
California law provided that administrative clalm for tax refund shall state speclfic grounds upon which

claim is founded. U.S.C.A. Const, Art,_1, § 8, cl. 3; Amends, 5, 14; West's Ann.Cal.Rev, & T.Coda §§
6904(a), 6932, §933.

B

{71 KevyClte Notes_

w341 Taxation
«-+-3711X Sales, Use, Service, and Gross Receipts Taxes
o 3F1IX(H) Payment
- 371Kk3699 Refunding Taxes Paid
+-371k3700 k. In General, Most Cited Cases
(Formerly 371k1333.1, 371k1333)

Taxpayer failed to substantiate any clalm that Califcrnia courts in genera) apply In an Irregutar,
arbitrary, or inconsistent manner the public policy exception to rule that courts will not decide issue
that was not raised in administrative claim for refund before Board of Equallzation, and thus United

. States Supreme Court would not determine whether Callifornla courts improperly declined to apply
public policy excaption and consider taxpayer's commerce clause and due process clause challenges to
use taxes which were not raised before Board, U.S.C.A. Const, Art, 1, 88, cl, 3; Amends. 5, 14;
West's Apn.Cal.Rev, & T.Code 88 £9Q4(a), 6932, 6933.

*378 Syllabus EN=

FN* The syllabus constitutes ng part of the opinion of the Court but has been prepared by
the Reporter of Decisions for the convenlence of the reader. See United States v. Detrgit

Lumber Co., 200 .5, 321, 337, 26 5.Ct. 282, 287, 50 L. Fd. 499,

California |aw requires retailers to pay a 6% sales tax on in-state sales of tangible personal property
and to collect from state residents a 6% use tax on such property purchased outside the State. During
the tax period In questicn, appellant religious organization, which is incorporated in Louislana, sold a
varlety of religious materials at "evangelistic crusades” within Califoernla and made mail-order sales of
other such materials to California residents, Appellee State Board of Equalization {Board) audited
appellant and advised it that it should register as a seller as required by state iaw and report and pay
saies and use taxes on the aforementioned sales. Appellant paid the taxes and the Board ruled against
it on Its petitions for redetermination and refund, rejecting its contention that the tax on religious
materials violated the First Amendment, The state tral court entered judgment for the Board In
appeliant's refund suit, the State Court of Appeal affirmed, and the State Supreme Court denied
discrationary review.
Hald:
1. California‘s Imposition of sales and use tax liability on appellant's sales of religious**690 materials
does not contravene the Religion Clauses of the First Amendment. Fp. 693-699.
(a) The coltection and paymant of the takx Imposes no constitutionally significant burdan on appellant’s
religious practices or beliefs under the Free Exercise Clause, which accordingly does not require the
. State to grant appeilant a tax exemption. Appellant misreads Murdack v. Pennsyivania, 319 U.5. 105,
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63 5.Ct, 870, 87 L.Ed, 1292, and Follett v. McCormick, 321 .S, 573, 64 5.Ct. 717, 88 L.Ed, 938,
which, although holding flat ticense taxes on commercial sales unconstitutional with regard to the
evangelical distribution of religious materials, nevertheless specificaily stated that religious activity
may constitutionally be subjected to a generaily applicable income or property tax akin to the
California tax at issue. Those cases apply only where a fiat license tax operates as a prior restraint on
the free exercise of religious belief. As such, they do not invalidate Californ]a's generally applicable
sales and use tax, which is not a flat tax, represents only a small fraction of any sale, and applies
neutrally to all relevant sales regardless of the nature of the seller or purchaser, so that there Is no
danger that appellant's*379 religious activity Is belng singled out for special and burdensome
treatment, Moreover, the concern in Murdock and Follett that flat license taxes operate as a
precondition to the exercise of evangelistic activity is not present here, because the statutory
registration requirement and the tax itself do not act as prior restraints-no fee is charged for
registering, the tax is due regardless of preregistration, and the tax is not imposed as a preconditlon
of disseminating the message, Furthermore, since appellant argues that the exercise of its bellefs is
unconstitutionally burdened by the reduction In its income resuiting from the presumably lower
demand for Its wares (¢caused by the marginally higher price generated by the tax) and from the costs
associated with administering the tax, its free exercise claim Is in significant tension with Hernandez
v._Commissioner, 490 \1,S. 680, 699, 109 S.Ct. 2136, 2148-2149, 104 L.Ed. 2d 766, which made clear
that, to the extent that imposition of a generally applicable tax merely decreases the amount of
money appellant has to spend on its religious activitles, any such burden is not constitutionally
significant because it is no different from that Imposed by other generally applicabie laws and
regulations to which religious organizations must adhere. While a more onerous tax rate than
Callfornia's, even if generally applicable, might effectively choke off an adherent's religlous practices,
that situation is not before, or considered by, this Court. Pp. 693-697.

{b) Application of the California tax to appetlant's sale of religious materials does not violate the
Establishment Clause by fostering an excessive governmental entanglement with religion. The
evidence of administrative entanglement Is thin, since the Court of Appeal expressly found that, In
light of appellant's sophisticated accounting staff and computerized accounting methods, the record
did not support its assertion that the collection and payment of the tax Impose severe accounting
burdens on it. Moreover, although cellection and payment will require some contact between appellant
and the State, generally applicabie administrative and recordkeeplng burdens may be imposed on
rellglous organizations without running afoul of the Clause, See, e.g., Herpandez, supra, at §96-697,
109 S.Ct.,_at 2147, The fact that appellant must Lear the cost of collecting and remitting the tax-even
if the financial burden may vary from religion to religlon-does not enmesh the government in religious
affairs, since the statutory scheme requires neither the invelvement of state employees in, nor on-site
continuing inspection of, appellant's day-to-day operations, Most significantly, the Imposition of the
tax without an exemption for appellant does not require the State to inquire into the rellgious content
of the |{tems sold or the religious motivation for selling or purchasing them, since they are subject to
the tax regardiess of content or motive. Pp. 6397-699.

**591 *380 2. The merits of appellant's Commerca Clause and Due Process Clause claim are not
properly before, and will not be reached by, this Court, since both the trial court and the Court of
Appeal ruled that the claim was procedurally barred because it was not presented to the Board as
required by state law. See, £.g., Michfoan v, Long, 463 1).5.1032, 1041-1042, 103 S.Ct. 3469, 3476
3472, 27 \L.Ed.2d 1201, Appeltant has failed to substantiate any claim that the California courts In
general apply the procedural bar rule and a pertinent exception in an irregular, arbitrary, or
Inconsistent manner. Pp. 6§99-701.

204 Cal.App.3d 1269, 250 Cal Rptr, 891, affirmed.
Q'CONNOR, )., delivered the opinion for 2 unanimous Court.

Michasl W, McConnell argued the cause for appellant. With him on the brief were Charles R, Ajalat,
Edward McGlynn Gaffney, Jr., and Jessee H. Choper.

Richard £. Nielsen, Deputy Attorney General of California, argued the cause for appellee, With him on
the brief were John K, Van de Kamp, Attorney General, and Neal J, Gobar, Deputy Attorney General.*
* Briefs of amicl/ curize urging reversal were filed for the Association of Puhlic Justice by Bradiey ~.
Jacob; for the Evangellcal Councll for Financial Accountabllity et al. by Samue! E, Ericsson, Michael ],
Woodruff, and Forest D, Montgomery; for the International Society for Krishna Consclousness of

California, Inc., by David M. Liberman, Rohert C._Moest, and Barry A. Fisher; for the Natlonal Council
of Churches of Christ in the W.5.A. by Doyglas Laycock, and for the National Taxpayers Union by Gale

hitp://web2, westlaw.com/result/documentiext.asox?docsamole=False&sv=8plit&service=... 7/231/2007

Appellants’ Appendix

SUPP.ROA00669

Page 808
000000499




1108.Ct. 688 Page 6 of 15

A, Nortan.

. Steven_ R, Shapirp filed a brief for the American Civil Liberties Union as amicus curiae urging
affirmance.

Briefs of amicl curiae were filed for the National Conference of State Legislatures et al. by Benna Ruth
Sofomon and Charles Rothfeld; and for the Watchtower Bible and Tract Soclety of New York, Inc., by

James M. McCabe and Donald T. Ridley.

Justice Q'CONNOR delivered the oplnlon of the Court.,

This case presents the question whether the Religion Clauses of the First Amendment prohibit a State
from imposing a generally applicable sales and use tax on the distribution of religious materials by a
religious organization. '

*381 |

Callfornia's Sales and Use Tax Law requires retailers to pay a sales tax “[flor the privilege of selling
tangible personal property at retail.” Cal,Rey, & Tax.Code Ann. § 6051 (West 1987). A "sale” includes
any transfer of title or possesslon of tangible personal property for consideration. Cal.Rev. & Tax.Code
Ann. § 6006(a) (West Supp.1989).

The use tax, as a complement to the sales tax, reaches out-of-state purchases by residents of the
State, It is “"imposed on the storage, use, or other consumption in this state of tanglble personal
property purchased from any retailer,” § 6201, at the same rate as the sales tax (6 percent).
Although the use tax is imposed on the purchaser, § 6202, it is generally collected by the retaller at
the time the sale is made, §§ 56202-6206. Nelther the State Constitution nor the State Sales and Use
Tax Law exempts religious organizations from the sales and use tax, apart from a limited exermption
for the serving of meais by religious organizations, § 6363.5. : -

organization incorporated as a Loulsiana nonproflt corperation and recognized as such by the Intemnal
Revenue Service pursuant to § 301(c)(3) of the Internal Revenue Code of 1954, as amended, 26
U,5.C. §.901(c)(3) {15882 ed.), and by the California State Controller pursuant to the Inheritance Tax
and Gift Tax Laws of the State of Californla, Appellant's constituticn and bylaws provide that it "is
cailed for the purpose of establishing and maintaining an evangelistic outreach for the worshlp of
Almighty God.” App. 107. This outreach is to be performed “"by all available means, both at home and
in forelgn lands,” and

. During the tax period In question (1974 to 1981), appellant Jimmy Swaggart Ministries was a religious

“shall specifically include evangelistic crusades; missionary endeavors; radlo broadcasting (as owner,
broadcaster, and placement agency); television broadcasting {both as owner and broadcaster); and
audlo production and reproduction of music; audio production and reproduction*382 of preaching;
audio production and reproduction of teaching; writing, printing and publishing; and, any and all other
Individual or mass media methods that presently exist or may be devised in the future to proclaim the
good news of Jesus Christ.” Jd., at 107-108,

From 1974 to 1981, appellant conducted numerpus “evangelistic crusades” In auditeriums and arenas
across the country in cooperation with {ocal churches, Ig,, at 61. During this period, appellant held 23
crusades in Callifornia-each lasting 1 to 3 days, with one crusade lasting 6 days-for a total of 52 days.
Id., at 19-20. At the crusades, appellant conducted religious services that included preaching and
singing. Some of these services were recorded for later sale or broadcast. **692 Appellant also sold
religious books, tapes, records, and other religious and nonreligicus merchandise at the crusades.

Appellant also published a monthly magazine, "The Evangelist,” which was sold nationwide by
subscription, The magazine contained articles of a religious nature as well as advertisemenis for
appellant's rellgious books, tapes, and records. The magazine included an order form listing the
various items for sale In the particular issue and thelr unit price, with spaces for purchasers to fill in
the quantity desired and the total price. Appellant also offered its items for sale through radio,
television, and cabie television broadcasts, including broadcasts through local California stations,
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. In 1980, appellee Board of Equalization of the State of California (Board) informed appellant that
religious materials were not exempt from the sales tax and requested appellant to register as a seller
to facllitate reporting and payment of the tax, See Cal.Rev, & Tax,.Code Ann. §§ 6066-5074 (West
1987 and Supp.1989) (tax registration requirements). Appellant responded that It was exempt from
such taxes under the First Arnendment. In 1981, the Board audlited appellant and advised appellant
that it should register as a seller and report and pay sales tax on all sales made at its *383 California
crusades. The Board also opined that appellant had a sufficient nexus with the State of California to
require appellant to collect and report use tax on its mall-order sales to California purchasers,

Based on the Board's review of appellant's records, the partlies stipulated “that [appellant] sold for use
in Callfornia tangible personal property for the period April 1, 1974, through December 31, 1981,
measured by payment to [appellant] of $1,702,942,00 for mall order sales from Baton Rouge,
Louisiana and $240,560.00 for crusade merchandise sales In California.” App. 58. These flgures
represented the sales and use in California of merchandlise with specific religious content-Bibles, Bible
study manuals, printed sermons and collections of sermons, audiocassette tapes of sermans, religious
books and pamphlets, and reiigious muslic in the form of songboogks, tapes, and records. See App. to
Juris. Statement B-1 to B-3. Based on the sales figures for appellant's religious materials, the Board
natified appeliant that it owed sales and use taxes of $118,294.54, plus Interest of $36,021.11, and a
penalty of $11,829.45, for a total amount due of $166,145.,10. App. 8. Appellant did not contest the
Board's assessment of tax llability for the sale and use of certain nonreligious merchandise, including
such [temns as "T-shirts with JSM logao, mugs, bowls, plates, replicas of crown of thorns, ark of the
covenant, Roman coln, candlesticks, Bible stand, pen and pencil sets, prints of religlous scenes, bud
vase, and communion cups.” Id., at 59-60,

Appeilant filed a petition for redetermination with the Board, relterating Its view that the tax on
religicus materials violated the First Amendment. Following a hearing and an appeal to the Board, the
Board deleted the penalty but otherwise redetermined the matter without adjustment in the amount
of $118,294.54 in taxes owing, plus $65,043,55 In Interest. Pursuant to state procedural law,

. appellant pald the amount and filed a petition for redetermination and refund with the Board. See

Cail.Rev. & Tax.Code Ann. § 6902 *384 West 1987). The Board denled appellant's petition, and
appellant brought suit in state court, seeking a refund of the tax paid.

The trial court entered judgment for the Board, ruling that appellant was not entit/ed to a refund of
any tax. The Callfornia Court of Appeal affirmed, 204 Cal.App.3d 1269, 250 Cal.Rptr. 891 (1988), and

the Callfornla Supreme Court denied discretionary review. We noted probable jurisdiction pursuant to

28 U.S.C, § 1257(2).(1982 ed.) (amended in 1988), 490 U.S. 1018, 109 5.Ct. 1741, 104 L.Ed.2d 178
(1989), and now affirm.

*¥693 11

Appellant's centra! contention [s that the State's imposition of sales and use tax liability on its sale of
religious materiais contravenes the First Amendment's command, made applicable to the States by
the Fourteenth Amendment, to "make no law respecting an establishment of religion, or prohibiting
the free exercise thereof,” Appellant challenges the Sales and Use Tax Law under both the Free
Exercise and Establishment Clauses.

A

The Free Exerclse Clause, we have noted, “withdraws from legislative power, state and federal, the
exertion of any restraint on the free exerclse of religion. Its purpose |s to secure religious liberty in
the Individual by prohibiting any invasions thereof by civil authority,” Ablngton School Dist. v.

2chempp, 374 U5, 203, 222:223, 83 §,Ct, 1560, 1571-1572, 10 L.Ed.2d 844 (1963). Indeed, “[a]
regulation neutral on Its face may, in its application, nonetheless offend the constitutional requirement

for governmental neutrality if it unduly burdens the free exercise of religlon.” Wisconsin v, Yoder, 406
U.5.203,.220, 92 S.Cr. 1526, 1539, 32 L.Ed.2d 15 (1972). Our cases have established that “[t}he
. free exercise Inquiry asks whether government has placed a substantial burden on the observation of
http:/fweb2.westlaw.com/result/documentiext.aspx?docsample=False&sv=Split&service=... 7/23/2007
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. a centra! religious bellef or practice and, if so, whether a compelling governmental interest justifies

the *385 burden.” Hernandez v. Commissioper, 490 1.5, 680, 699, 109 S.Ct. 2136, 2148, 104
L.EBEd.2d 766 (1989) (citatlons omitted).

Appellant relies almost exclusively on our decisions in Myrdock v. Pennsyivanta, 319 .S, 105, 63

3.CL. 870, 87 L.Rd. 1292 (1943}, and Folleit v, McCormick, 321 U.S. 573, 576,64 S.Ct. 712, 719, 88
L.Ed. 938 (1944), for the proposition that 2 State may not impose a sales or use tax on the

evangelical distribution of religlous material by a retigious organization. Appellant contends that the
State's Imposition of use and sales tax liabllity on it burdens Its evangelical distribution of rellgious

materials in @ manner identical to the manner In which the evangelists in Murdock and Foflett were
burdened,

We reject appellant's expansive reading of Murdock and Follett as contrary to the decisions
themseives. In Murdock, we considered the constitutionality of a city ordinance requiring all persons
canvassing or soliciting within the city to procure a license by paying a flat fee. Reversing the
convictions of Jehovah's Witnesses convicted under the ordinance of soliciting and distributing
religious literature without a license, we explained:

“The hand distribution of religious tracts is an age-old form of missionary evangelism ... [and] has
been a potent force In various religicus movements down through the years. This form of evangelism
is utilized today on a large scate by varigus religlous sects whose colporteurs carry the Gospel to
thousands upon thousands of homes and seek through personal visitations to win adherents to thelr
faith. [t is more than preaching; It [s more than distribution of religious literature. It 1s a combination
of both, Its purpose is as evangelical as the revival meeting, This form of religious activity occuples
the same high estate under the First Amendment as do worship In the churches and preaching in the

pulpits.” 319 U.S,, at 108-109, 63 5.Ct,, at 872-873 (footnotes omitted).

Accordingly, we held that "spreading one's religious beitefs or preaching the Gospel through
distribution of religious literature*386 and through personal visitations is an age-old type of

. evangelism with as high a claim to constitutional protection as the more orthodox types.” /d.,at 110,
63 S.CL., at 873; see alse Jones v. Opeltka, 319 1.5, 103, 63 S.Ct. 860, 87 L.Ed. 1290 (1,943); Martin
v.. Struthers, 319 1.5, 141, 63 S.Ct, 862, 87 L.Ed, 1313 {1943).

We extended Murdock the following Term by Invalidating, as applied to "one who earns **694 his
Nvelihood as an evangelist or preacher in his home town,” an ordinance (similar to that involved in
Murdock ) that required all booksellers to pay a flat fee to procure a license to sell beoks. Fallatt v,
McCormick, 321 U.S,, at 976, 64 S.Ck., at 719, Reaffirming cur observation in Murdock that ™ ‘the
power to tax the exercise of a privilege Is the power {0 control or suppress its enjoyment,” ” 321 U.S,,
at 572,04 5.Ct., a1 719 {quoting Murdogk, supra, 319 U.S., at 112, 63 S.Ct., at 874), we reasoned
that “[t]he protection of the First Amendment Is not restricted to orthodox religious practices any
more than It is to the expression of orthodox economic views., He who makes a profession of
evangelism is not in a less preferred position than the casual worker,” 321_.5., at 577, 684 S.Ct., at
719,

Our decisions in these cases, however, resulted from the particular nature of the challenged taxes-flat
license taxes that operated as a prior restraint on the exercise of religious llberty. In Murdock, for
instance, we emphasized that the tax at Issue was “a license tax-a flat tax Imposed on the exercise of
a privilege granted by the Blll of Rights,” 319.1).5,, at_113,.63 S.Ct., at 875, and cautioned that "[w]le
do not mean to say that religious groups and the press are free from all financial burdens of
government.... We have here something quite different, for example, from 2 tax on the income of cne
who engages in religlous activities or a tax on property used or employed In connection with those
activities.” Id.. af 112, 63 S.Ct., at 874 (clting Grosjean v, American Press £o., 297 U.S, 233, 250, 56
S.Ct. 444, 449, 80 1.Ed, 6560 (1936)); see aiso 318 L).5,, at 115, 63 S.Ct,, at 876 (“This tax Is not a
charge for the enjoyment of a privilege or benefit bestowed by the state”). In Folletf, we reiteratad

that a preacher is not “free from all financial burdens of government, Includling taxes on income *387
or property” and, "like other citizens, may be subject to general taxation.” 321 U.S., at 578, 64 5.Ct.,
a3t 719 (emphasis added).
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Significantly, we noted In both cases that 2 primary vice of the ordinances at Issue was that they
operated as prior restraints of constitutionally protected conduct:

“In ail of these cases [in which license taxes have been Invalidated] the issuance of the permit or
license Is depandent on the payment of a license tax. And the license tax is fixed in amount and
unrelated to the scope of the activities of petitioners or to their reallzed revenues. It is not a nominal
fee imposed as a regulatory measure to defray the expenses of policing the activitles In question. It Is
in no way apportioned, It Is 3 flat license tax levied and collected as a condition to the pursuit of
activities whose enjoyment Is guaranteed by the First Amendment. Accordingly, it restrains in advance
those constitutional liberties of press and religion and Inevitably tends to suppress thelr exercise. That
is almost uniformly recognized as the Inherent vice and evl! of this flat license tax.” Murdonk, supra,

319 U.S5., at 113-114, 83 S.Ct., at 875-876 (emphasis added).
See also follelt, sypra, 321 U.S,, at 577, 64 S.Ct,, at 719 (“The exaction of a tax as a condition to the

exercise of the great Hbertles gusranteed by the First Amendment Is as obnoxious as the Imposition of
a censorship or a previous restraint”) (citations omitted), Thus, although Murdock and Foilett establish
that appeliant's form of religious exercise has “as high a claim to constitutional protection as the more
orthodox types,” Murdock, supra, 319 U.S., at 110, 63 5.Ct., at 873, those cases are of no further
help to appeliant. Qur concern in Murdock and Follett-that a flat license tax would act as a
precondition to the free exerclse of religious bellefs-is simply not present where a tax applies to all
sales and uses of tangible personal property In the State.

Qur reading of Murdock and Folfett Is confirmed by our decision in **695 Minneapolis Star & Tribune
Co. v, Minpesota Commissio ;
where we considered *388 a newspaper's First Amendment challenge to a state use tax on ink and
paper products used {n the production of perlodic publications. In the course of striking down the tax,
we rejected the newspaper's suggestion, premised on Murdock and Follett, that a generally applicable
sales tax could not be applied to publications. Construlng those cases as involving “a flat tax,
unrelated to the recelpts or income of the speaker or to the expenses of administering a valid
regulatory scheme, as a condition of the right to speak,” 460 U.S., at 587, n. 9, 103 S.Ct., at 137, n.
9 {emphasis in original), we noted:

"By Imposing the tax as a condition of engaging in protected activity, the defendants in those cases
imposed a form of prior restraint on speech, rendering the tax highly susceptibie to constitutional
chalienge. In that regard, the cases cited by Star Tribune do not resembie a generally applicable sales
tax. Indeed, our cases have consistently recognized that nondiscriminatory taxes on the receipts or
Income of newspapers would be permissible.” Ibid. {citations omitted). '

Accord, Arkansas Writers' Profect, Inc. v. Ragland, 481 \.S, 221, 228, 107 5.Ct, 1722,.1727, 95
(“[A] genuinely nondiscriminatory tax on the receipts of newspapers would be
constitutionally permissible“).

We also note that just last Term a plurality of the Court rejected the precise argument appellant now
makes, In Texas Monthly, I B : Justice
BRENNAN, writing for three Justices, held that a state sales tax exemption for religious publications
violated the Establishment Clause. [d., at 14-21, 109 S.Ct., at 899-903 (plurality opinion). In so
concluding, the plurality further held that the Free Exercise Clause did not prevent the State from
withdrawing its exemption, noting that "[t]o the extent that our opinions in Murdock and Follett might
be read .., to suggest that the States and the Federal Government may never tax the sale of rellgious

or other publications, we reject those dicta.” Id., at 24, 109 S.Gt,, at 904, Justice WHITE, concurring
in the judgment, concluded*389 that the exemption violated the Free Press Clause because the
content of a publication determined its tax-exempt status. Jd,,_at 24-25. 109 S.Ct,, at 905, Justice
BLACKMUN, joined by Justice O'CONNOR, concurred in the plurality’s holding that the tax exemption
at [ssue [n that case contravened the Establishment Clause, but reserved the question whether “the
Free Exercise Clause requires a tax exemption for the sale of religious literature by a religious
organization; In other words, defining the ultimate scope of Follett and Murdock may be left for
another day.” Id,,_at 28, 109 $.Ct,. at 907. In this case, of course, California has not chosen to create
a tax exemption for religious materials, and we therefore have no need to revisit the Establishment
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Clause question presented in Texas Monthiy.

(1] Eﬂ [2] Eﬂ We do, however, decide the free exercise question |eft apen by Justice BLACKMUN's
concurrence In Texas Monthly by lmiting Murdock and Follett to apply only where a flat license tax
operates as a prior restraint on the free exercise of religious beliefs. As such, Murdock and Follett
plainly do not support appellant's free exercise claim, California's generally appiicable sales and use
tax Is not a flat tax, represents only a small fractlon of any retail sale, and applies neutrally to all
retall sales of tangible personal property made In California. California imposes Its sales and use tax
even if the seller or the purchaser Is charitable, religious, nonprofit, or state or local governmental In
nature. See Union League Club v. Johnson, 18 Cai.2d 275, 278, 115 P.2d 425, 426 (1941); People v,
Imperial County, 76 CalLARp,2d 372, 576-577, 1723 P.2d 352, 354 (1946); Bank of America National
Trusl & Savings Assn, v. State 8oard of fqualization, 209 Cal.App,2d 780, 796-797, 26 Cal.Rptr, 348,
357-358 {1962). Thus, the sales and use tax s not a tax an the right to disseminate religious
information, Ideas, or **896 beliefs per se; rather, it is a tax on the privilege of making retail sales of
tangible personal property and on the storage, use, or other consumption of tangible personal
property in California. For example, *390 California treats the sale of a Bible by a retigious
organization just as It would treat the sale of a Bible by a bookstore; as long as both are In-state retall
sales of tangible personal property, they are both subject to the tax regardiess of the motivation for
the sale or the purchase, There |5 no danger that appellant's religlous activity is being singled out for
speclal and burdensome treatment.

(3] @ Moreover, our concern In Murdock and Follett that flat license taxes operate as a precondition
to the exercise of evangelistic activity Is not present In this case, because the registration
requirement, see Cal.Rev, & Tax.Code Ann, §§ 6068-6074 (West 1987 and Supp.1989), and the tax
itself do not act as prior restraints-no fee is charged for registering, the tax is due regardiess of
preregistration, and the tax Is not Imposed as a precondition of disseminating the message, Thus,
unlike the license tax in Murdock, which was “In no way apportioned” to the “realized revenues” of the
itinerant preachers forced to pay the tax, 319 U.S., at 113-114, 63 5.Ct., at 875-87k; see also Texas
Monthly, supra, 489 \).8,, at 22, 109 S.Ct,, at 903, the tax at Issue in this case is akin to a generally
applicable Income or property tax, which Murdock and Follett specifically state may constitutionally be
imposed on religious activity,

[
(4) < In addition to appellant's misplaced reliance on Murdock and Folfett, appellant's free exercise
claim Is aiso in significant tension with the Court's decislon last Term in Hernandez v._Commissionear.,

490 .S, 680, 109 5.Ct. 2136, 104 L.Ed.2d 766 (1989), holding that the Government's disallowance
of a tax deduction for religious “auditing” and “training” services did not violate the Free Exercise

Clause. [d., a1.§94-700, 109 S.Ct., at 2146-2149, The Court reascned that

“[alny burden imposed on auditing or training ... derives solely from the fact that, as a result of the
deduction denial, adherents have less money to gain access to such sessions, This burden is no
different from that Imposed by any public tax or fee; indeed, the burden imposed by the denial of the
‘contribution or gift’ deduction *391 would seem to pale by comparison to the overall federal income

tax burden on an adherent.” [, at 699, 109 S.Ct., at 2149,

There is no evidence In this case that collection and payment of the tax violates appellant's sincere
religious bellefs, California‘s nondiscriminatory Sales and Use Tax Law requires only that appellant
collect the tax from Its California purchasers and remit the tax money to the State. The only burden
on appeiiant is the claimed reduction In Income resulting from the presumably lower demand for
appeilant's wares (caused by the marginally higher price} and from the costs associated with
administering the tax. As the Court made clear in Hernandez, however, to the extent that Imposition
of a generally applicable tax merely decreases the amount of money appellant has to spend on its
religious activities, any such burden Is not constitutionally significant. See ibid.; Texas Monthly, supra.
489 .5, at 19-20, 109 S.6t,, at 902 (plurality opinion); see also 8ol Jones University v, United
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States, 461 1).5. 574, 603-604, 103 S.Ct. 2017, 1381-1382, 76 L.Ed.2d 157 (1983).

Appellant contends that the avallabllity of a deduction (at issue in Hernandez ) and the Imposition of a
tax (at issue here) are distinguishable, but in both cases adherents base their claim for an exemption
on the argument that an “incrementally larger tax burden interferes with their religious activities,”

09 S. 9, It is precisely this argument-rather than one applicable only to
deductlons-that the Court rejected in Hernandez. At bottom, though we do not doubt the economic
cost to appellant of complylng**697 with a generally applicable sales and use tax, such a tax Is no
different from other generally appiicable (aws and regulations-such as health and safety regulations-to
which appellant must adhere,

Finally, because appellant's religious bellefs do not forbld payment of the sales and use tax,
appellant’s reliance on Sherbart v, Verner, 374 U.S. 398, 83 S.Ct, 1790, 10 L.Ed.2d 965 (1963), and
its progeny Is misplaced, because in no sense has the State * ‘condltion[ed] receipt of an important
benefit upon conduct proscribed by a *392 religious falth, or ... denie{d] such a beneflt because of
conduct mandated by religious bellef, thereby putting substantial pressure on an adherent to modify

his behavlor and to violate his beliefs.’ ” Hobble v. Unemployment Appeats Comm'n of Florida, 480
V.5.136,.141, 107 S.Ct, 1046, 1049, 94 L.Ed,2d 190 {1987) {quoting Thomas v. Review Bd. of
{ndiana £mployment Secyrity Div, 450 U5, 707, 717-718, 101 S,Ct. 1425, 1431-1432, 67 |.Ed.2d
624 (1981)). Appellant has never alleged that the mere act of paying the tax, by Itself, viclates its

sincere religious bellefs,

We therefore conclude that the collection and payment of the generally applicable tax in this case
imposes no constitutionally significant burden on appellant's reilgious practices or beliefs. The Free
Exerclse Clause accordingly does not reguire the State to grant appellant an exemption from Its
generally applicable sales and use tax, Althcugh it is of course possible to Imagine that a more
onerous tax rate, even if generally applicable, might effectively choke off an adherent's religicus
practices, cf. Murdock, supra, 319 U,S,, at 115, 63 S.Ct,, at 876 (the burden of a flat tax could render
itinerant evangelism “crushed and closed out by the sheer weight of the toll or tribute which is
exacted town by town”), we face no such situation In this case. Accordingly, we intimate no views as
to whether such a generally applicable tax might viclate the Free Exercise Clause,

[5] @] Appeliant also contends that application .of the sales and use tax to its sale of religious
materi2is viclates the Establishment Clause because it fosters * *an excessive government
entanglement with religion,’ " Lemen v. Kudzman, 403 U.S, 602, 613, 21 $.Ct, 2305, 2111, 29
L2d.2d 745 (1971} (quoting Walz v. Tax Comm'n of New York City, 397 U.5. 664, 6§74, 90 S.Ct,
1409, 1414, 25 L.£d.2d 697 (1970)). Appellant alleges, for example, that the present controversy has
featured on-site inspections of appellant’s evangelistic crusades, lengthy on-site audits, examinations
of appellant's books and records, threats of criminal prosecution, and layers of administrative and
judicial proceedings.

*393 The Establishment Clause prohiblts “sponsorshlp, financlal support, and active involvement of

the sovereign In religious activity.” Walz, supra, at 668, 90 5.Ct., at 1411. The “excessive
entanglement” prong of the tripartite purpose-effect-entanglement Lemon test, see Lemon, 403 U.S,,

at 612-613, 91 S.Ct., at 2111-2112, requires examination of “the character and purposes of the
Institutions that are benefited, the nature of the afd that the State provides, and the resulting
relationship between the government and the raligious authority” id.,_at 615, 91 S.Ct., at 2112: see
also Walz, 397 U.S., al 695, 90 S.Ct,, at 1425 (separate opinion of Harlan, J.) (waming of “programs,
whose very nature is apt to entangle the state In details of administration”). Indeed, in Walz we held
that a tax exemption for “religious organlzations for religious properties used solely for religious
worshlp,” as part of 2 general exemption for nonprofit Institutlons, id., at 666-667, 90 §.Ct., at 1410-
1411, did not violate the Establishment Clause, In upholding the tax exemption, we specifically noted
that taxation of religious properties would cause at least as much administrative enta nglement
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between government and religious authorities as did the exemption:

**§98 "Either course, taxation of churches or exemption, occasions some degree of [nvolvement with
religion. Elimination of exemption would tend to expand the involvement of government by giving rise
to tax valuation of church property, tax liens, tax foreclosures, and the direct confrontations and
conflicts that follow in the traln of these legal processes,

“Granting tax exemptlons to churches necessarily operates to afford an indirect economic benefit and
aiso glves rise to some, but yet a lessar, Involvement than taxing them. In anailyzing either alternative
the questions are whether the Involvement is excessive, and whether it is a8 continuing one calling for
offldal and continuing survelllance leading to an Impermissible deqree of entanglement.” [d., at 674-

£75, 90 5.CL.,. at 1419-14235.

*394 The |ssue presented, therefore, |s whether tha Imposition of sales and use tax liabllity in this
case on appellant resuits In “excessive” Involvement between appellant and the State and “continuing
surveiliance leading 1o an impermissible degrae of entanglement.”

At the outset, it is undeniable that a generally applicable tax has a secular purpose and neither
advances nor inhlbits religlon, for the very essence of such a tax Is that it is neutral and
nondiscriminatory on questions of religipus belief. Thus, whatever the precise contours of the
Establishment Clause, see County of Allegheny v, American Civil Liberties Union of Pittsburgh, 492
U.S. 573, 589-594, 109 S.Ct, 3086, 3099-3101, 106 L.Ed.2d 472 {1989) (tracing svolution of
Establishment Clause doctrine); cf, Bawen v, Kendrick, 487 U.S. 589, 615-618, 108 §.Ct, 2562, ----,
101 1 .Ed.2d 520 {1988) (applying but noting criticism of the entanglement prong of the Lemon test),
its undisputed core values are not even remotely called into question by the generally applicable tax
in this case.

Even applying the "excesslve entanglement” prong of the Lemon test, however, we hold that
California's imposition of sales and use tax llability on appeilant threatens no excessive entanglement
between church and state. First, we note that the evidence of administrative entanglement in this
case is thin. Appellant aileges that collection and payment of the sales and use tax impose severe
accounting burdens on it. The Court of Appeal, however, expressiy found that the recerd did not
support appellant's factual assertions, noting that appeilant “had a sophisticated accounting staff and
had recently computerized its accounting and that [appellant) in its ewn books and for purposes of
obtaining a federal income tax exemptlon segregated ‘retail sales’ and ‘donations.’ * 204 Cal.App.3d,

at 1283, 250 Cal.Rptr., at 903,

Second, even assuming that the tax imposes substantial administrative burdens on appellant, such
administrative and recordkeeping burdens do nat rise to a constitutionally slgnificant level. Collection
and payment of the tax will of course require some contact between appellant and the State, *395
but we have held that generally applicable administrative and recordkeeping regulations may be
imposed on religious ocrganization without running afoui of the Establishment Clause. See Hernandez,
490 U.S., at 696-697, 109 S.CL,, at 2147-2148 ("[R]outine regulatory Interaction {such as application
of neutral tax laws] which Involves no inquliries into religious doctrine, ... no delegation of state power
to a rellglous bady, ... and no ‘detailed monitcring and close administrative contact’ between secular
and religious bodies, ... does not of Itseif violate the nonentanglement command”); Taoy and Susan
Afamo Foyndation v. Secretary of Labor, 471 U.5. 290, 305-306, 105 $.Ct.1953, 1963-1964, 85
L.Ed.2d 278 (1985) ("The Establishment Clause does not exempt religious organizations from such
secular governmental activity as fire Inspections and bullding and zoning reguiations, {emon, supra,
403 US,, at 614, 91 S5.Ct,,_at 2112, and the recordkeeping requirements of the Fair Labor Standards
Act, while perhaps more burdensome in terms of paperwork, are not significantly more intrusive into
religious affairs”}. To be sure, we noted In **899 Tony and Susan Alamo Foundation that the
recordkeeping requirements at issue in that case “appl[ied] only to commercial activities undertaken
with a ‘business purpose,’ and would therefore have no Impact on petitioners' own evangelical

actlvitles,” 471 LS., at 305, 105 S.Ct,, at 1963, but that recegnition did not bear on whether the
generally applicable regulation was nevertheless “the kind of government surveillance the Court has
previously held to pose an intolerabie risk of government entanglement with religion,” idfd.
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The fact that appellant must bear the cost of collecting and remitting a generally applicable sales and
. use tax-even if the financial burden of such costs may vary from raiigion to religion-does not enmesh

government in religious affairs, Contrary to appellant's contentions, the statutory scheme requires
neither the involvement of state employees in, nor on-site continuing Inspection of, appellant's day-
to-day operations. There Is no “official and continuing survelllance,” Walz, supra, 397 U.S., at 675, 90
.05, a8t 1414, by government auditors, The sorts of *396 government entanglement that we have
found to viclate the Establishment Clause have been far more invasive than the level of contact
created by the administration of neutral tax laws. Cf. Aguifar v. Fefton, 473 U.S. 402, 414, 105 S.Ct.
3232, 37238, 87 L.Bd.2d 29Q (1985); Larkin v. Grendel's Pen,_lnc., 459 V.5, 116, 126-127, 103 5.Ct,
203, 511-512, 74 L.Ed.2d 297 (1982).

Most significantly, the imposition of the sales and use tax without an exemptlon for appeliant does not
require the State to Inquire into the religious content of the items sold or the religious motivation for
selling aor purchasing the Items, because the materials are subject to the tax regardless of content or
motive. From the State's point of view, the critical question Is not whether the materials are reiigious,
but whether there is a sale or a use, a question which involves only a secular determinatlion. Thus,
this case stands on firmer ground than Hernandez, because appellant offers the items at a stated
price, thereby relieving the State of the need to place a8 monetary value on appellant's religious items.
Compare Hernandez, 490 V.S, at 697-698, 109 S,.Ct., at 2148 (where no comparable good or service
is sold In the marketpiace, Internal Revenue Service looks to cost of providing the good or service),
with id., at 706, 109 $.Ct., at 2152 (O'CONNOR, 1., dissenting) ("It becomes impossible ... to
compute the ‘contribution’ portion of a payment to charity whera what is received In return Is not
merely an intangible, but an intangible {or, for that matter a tangible) that is not bought and sold
except in donative contexts”). Although appellant asserts that donations often accompany payments
made for the religious items and that items are sometimes given away without payment {(or only
nominal payment), it is plain that, in the first case, appellant's use of “order forms” and “price lists”
renders lllusory any difficuity in separating the two portions and that, in the second case, the queastion
is only whether any particular transfer constitutes a “sale,” Ironically, appellant's theory, under which
government may not tax “religlous core” activitles but may tax “nonreligious” activities, would require
. government t¢ do precisely what appellant asserts the Religion *397 Clauses prohibit: “determine
which expenditures are religious and which are secular.” Lermon, 402 L.S., at 621-622, 91 S.Ct., at

2115-2116.

Accordingly, because we find no excessive entanglement between governmeant and religlon in this
case, we hold that the impositlon of sales and use tax liabllity on appeilant does not violate the
Establishment Clause,

111

8] EQ Appellant also contends that the State's imposition of use tax liabllity on it violates the
Commerce and Due Process Clauses because, as an out-of-state distributor, it had an insufficient
“nexus” to the **700 State. See National Geographic Society.v. California Bd, of Fqualization, 430
\L.S, 551, 554, 97 S.Ct. 1386, 1389, 51 |,£d.2d 631 (1977); National Bellas Hess, [pc, v. Department
of Revenue of Iil,, 386 U,S. 753, 756-760, 87 S.Ct, 1389, 1391-1393, 18 L.Ed.2d 505 {1967). We
decline to reach the merits of this clalm, however, because the courts below ruled that the claim was

procedurally barred. -

Callfornia law provides that an administrative clalm for a tax refund “shall state the specific grounds

upon which the claim is founded,” Cal.Rev. & Tax,Code Ann. § 6904(a) (Wesl Supp.1989), and that
refund suits will be entertained only if “a ¢/alm for refund or credit has been duly filed” with the Board,

§.6232. Suit may thereafter be brought only “on the grounds set farth in the claim.” §6933. Thus,
under state law, *[t]he claim for refund delineates and restricts the Issues to be considered in a
taxpayer's refund action. The trial court and [appellate] court are without jurisdiction to consider

grounds not set forth in the claim.” Atarf, _loc. v, State Board of Fqualization, 170 CalApp.3d 665,
672,216 Cal.Rptr, 267, 271 (1985) (citations omitted). This rule serves a legitimate state Interest In
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requiring parties to exhaust administrative remedies before proceeding to court, for “[s]uch a rule
prevents having an overworked court consider issues and remedies available through administrative

channels.” Id., at 673, 216 CalL.Rptr., at 272,

*358& The record in this case makes clear that appellant, in its refund claim before the Board, failed
even to clte the Commerce Clause or the Due Process Clause, much less articulate legal arguments
contesting the nexus issue, See App. 34 (incorporating petition for redetermination, which in turn
ralsed only First Amendment arguments, see id., at 11-16), The Board's hearing officer specifically
noted, in forwarding his decision to the Board, that appellant's *[c]ounsel does not arque nexus,” /d.,
at 22, and indeed the parties stipulated before the trial court that appeliant’s request for a refund was
based on its First Amendment claim, /id., at 59, Accordingly, both the trial court and the Court of
Appeal declined to rule on the nexus issug on the ground that appellant had failed to raise it in its
refund claim before the Board. 204 Cal.App,3d, at 1290-1292, 250 Cal.Rptr.. at 905-806; App. 213,
This unambiguous application of state procedural law makes [t unnecessary for us to review the
asserted claim. See Michigan v. Long, 463 U.S. 1032, 1041-1042, 103 S.Ct. 3469, 3476-3477, 77
L.Ed.2d 1201 (1963); Michigan v. Tyler, 436 .S, 499, 512, n. 7, 98 5.Ct. 1942, 1951, n. 7, 56
L.Ed.2d 486 (1978).

kG

Y

[Z] Appellant nevertheless urges that the state procedural ground relied upon by the courts
below is inadequate because the procedural rule is not ™ *strictly or regularly followed.’ ¥ Hathora v.
Lovorn, 457 \1,S, 233, 263, 102 5.Ct, 2421, 2426, 77 L.6d.2d 824 (1982) (quoting Barr v. City of
Colymbia, 378 U.S5, 146, 149, 84 S.Ct, 1734, 1736, 12 LL.Ed.2d 766 (1964)). Appellant asserts that
state courts in California retain the authority to hear claims “Involving Important guestions of public
policy” notwithstanding the partles' failure to raise those claims before an administrative agency. See
Lindefeal v. Agricuityral Labor Relations Bd., 41 Cal.3d 861, B70-871, 226 Cal.Rptr, 119, 124-125,
Z18 P.2d 106, 112 .(1986); Hale v, Morgan, 22 Cal,3d 388, 394, 149 Cal.Rpir. 375, 379, 584 P.2d
512, 916 (1978). Appellant observes, for example, that although the Court of Appeal in this case
found appellant’s nexus claim to be procedurally barred, it ignored the procedural bar and ruled on
the merits of appellant's Ninth and Tenth Amendment arguments, see 204 Cal,App.3d, at 1292-1293,
250 Cal.Rptr., ar. 907-908, even though those arguments*399 were likewise not ralsed in appellant'

refund clalm, see ig,, at 1292, n. 19, 250 Cal.Rptr., at 907, n, 19,

The Court of Appeal, however, specifically rejected appellant’s claim that the nexus issue raised
“Important questions of public policy,” noting that the issue instead “ralse{d] **701 factual
questions, the determination of which is not a matter of *public policy’ but a3 matter of evidence.” Id.,
2t 1292, 250 Cal.Rplr,, 2t 907, Even if the Court of Appeal erred as a matter of state law in declining
to rule on appellant's nexus claim, appellant has falled to substantiate any claim that the California
courts [n general apply this exception in an irregular, arbitrary, or inconslstent manner. Accordingly,
we conclude that appellant’s Commerce Clause and Due Process Clause argument [s not properly
before us. We thus express ne opinton on the merits of the claim.

The judgment of the California Court of Appeal is affirmed.

It Is 50 ordered,

U.S.Cal., 1990,

Jimmy Swaggart Ministries v. Board of Equalization of California
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460 U.S. 575, 103 5.Ct, 1365, 75 L.Ed.2d 295, 9 Medla L. Rep. 1369

Supreme Court of the United States
MINNEAPOLIS STAR AND TRIBUNE COMPANY, Appeilant
Vt
MINNESOTA COMMISSIONER OF REVENUE.

No. 81-1839.

Argued Jan. 12, 1983,

Declded March 29, 1983.

Newspaper brought an action seeking a refund of use taxes imposed on the cost of paper and Ink
products consumed In the production of its publication. The District Court, Hennepin County,
Minnesota, entered summary judgment in favor of the newspaper, and the State Commissioner of
Revenue appealed. The Minnesota Supreme Court, 314 N.W.2d 201, reversed. The Unlted States
Supreme Court, Justice O'Connor, held that imposition of use tax on cost of paper and ink products
consumed in production of publications violated the First Amendment by imposing significant burden
on freedom of the press.

Revarsed,

Justice Blackmun joined the opinion except footnote 12,

Justice White concurred |n part and dissented in part and filed opinion.

Justice Rehnquist dissented and filed opinion.

West Headnotes

[1] KeyCite Notes.

371 Taxation
~. 3721IX Sales, Use, Service, and Gross Receipts Taxes
- 3711X(B) Regulations
«-~371k3625 Validity of Acts and Ordinances
+371%3626 K, In General. Most Clted Cases
(Formerly 371k1212.1, 371k1212)

Use tax on cost of paper and ink products consumed in production of publications was not
unconstitutional under Grosjean declslon where there was no legisiative history and no indication,
apart from structure of tax itseif, of any impermissible or censorial motive on part of [egislature,

M.5.A. 8§ 297A.14, 297A.24, 297A.25, subd. 1{l},

k)

[2] KeyGite Nptes,

.- 92 Constitutional Law
. 93XVI1l Freedom of Speech, Expression, and Press
- 92XVIL(L) Press In General
- 92k2072 k. Enforcement of Generaily Appllcable Laws, Most Cited Cases
(Formerly 92k90.1(8))

States and the federal government can subject newspapers to generally applicable economic
regulations without creating constitutional problems. U.5.C.A, Const.Amend, 1.

&

[3] KeyCite Notes

httn://web?2.westlaw.com/result/documenttext.asnx?docsample=False& sv=Spiit& service=... 7/23/2007

Appellants' Appendix

Page 820

000000511

SUPP.ROA00681




103 S.CtL 1365 Page 2 of 20

--- 37 Taxation
. -3711X Sales, Use, Service, and Gross Receipts Taxes

«+3711X(A) In General
i.-371k3601 Nature of Taxes
+~371k3603 k. Use Tax. Mast Cited Cases
{Formerly 371k1202)

“Use tax" ordinarily serves to complement sales tax by eliminating Incentive to make major purchases
In states with lower sales taxes; it requires resident who shops out-of-state to pay use tax equal to

cales tax savings.
[4] KeyCite Notes Eﬂ
.. 92 Constitutional Law
+-92X First Amendment in General
+-92X(B) Particular Issues and Applications

. -92k1170 k. In General. Most Cited Cases
(Formerly 92kB2(6.1), 92k82{€})

Tax that burdens rights protected by First Amendment cannot stand uniess burden is necessary to
achleve overriding governmental Interest, U.5.C.A, Const,Amend., 1.

[5] KeyClta Notes

.92 Constltutional Law
92XVIII Freedom of Speech, Expression, and Press
92XVEHI{U) Press in General
- 92k2070 k, In General, Most Clted Cases
(Formerly 92k50(1))

Differentiai treatment of press, unless justifled by some special characteristic of the press, suggests
that goal of regulation Is not unrelated to suppression of expression, and such goal Is presumptively
unconstitutional, U,5.C.A, Const.Amend, 1.

F)

«-92 Constitutional Law
~~32XVIII Freedom of Speech, Expression, and Press
+ 92XYILI{U]) Press in General
- -92K2081 k. Taxation. Most Cited Cases
(Formerly 92k90.1(8), 92k90.1(1))

[6] KeyCite Notes

Differential taxation of press places such burden on interest protected by First Amendment that such
treatment cannot be countenanced unless state asserts counterbailancing Interest of compelling
importance that it cannot achleve without differentlal taxation. U.S.C.A. Const.Amend, 1.

@

. 92 Constltutional Law
- 92XV Freedom of Speech, Expression, and Press

[Z] KeyCite Notes

hiip://web2. westlaw.com/fresult/documentiext.aspx?docsample=False&sv=S8plit&service=... 7/23/2007

Appellants Appendix Page 821
000000512

SUPP.ROA00682




103 S.C1, 1365 Page 3 of 20

.- -92XVII{U) Press in General
~+92k2070 k. In General. Most Cited Cases
(Formerly 92k90(1))

Regulation of press can survive only if governmental interest outweighs burden and cannot be
achieved by means that do not infringe First Amendment rights as significantly. U.5.C.A.

Const.Amend, 1.
&

[8] KeyCite Notes

92 Constitutional Law
.« 92XVIII Freedom of Speech, Expression, and Press
- S2XVIII(U) Press [n General
« 92k2081 k., Taxation. Most Cited Cases
(Formerly 92k90.1(8), 92k90.1(1))

Ralsing of revenue, standing alone, cannot justify special treatment of press, for alternative means of
achleving same Interest without ralsing concerns under First Amendment Is clearly available: state
could raise revenue by taxing businasses generally, avelding censorlal threat impliclt in tax that

singles out the press. U.S.C.A, Const.Amend. 1.

[9] KeyCite Notes_ E‘El

92 Constitutional Law
v -92XVII] Freedom of Speech, Expression, and Press
-~ Q2XVIITI(U} Press In General
< 92k2081 k., Taxation. Most Clted Cases
{Formerly 92k90.1(8))

[

371 Taxatlon KeyCite Notes
3711X Sales, Use, Service, and Gross Recelpts Taxes

3711X(B) Requlations
- 371k3625 Validity of Acts and Ordinances
o 371k3626 k. In General. Most_ Clted Cases
(Formerly 371k1212.1, 371k1212)

Use tax on cost of paper and Ink products consumed In production of publications could not be
justified as merely substitute for generally applicable sales tax, theraby avoiding First Amendment
threat implicit In the use tax, where there was no explanation for choosing to use substitute for sales
tax rather than sales tax itseif and where permitting state to single out press for diffarent method of
taxation even Iif effect of burden was no different from that on other taxpayers posed too great a
threat to First Amendment concerns. L.S.C.A. Const.Amend, 1; M.S.A. §§ 297A. 14, 297A.24,
274,25, subd. 1(}).

T

[10]) KeyCite Notes

.92 Constitutional Law
w 92XVIII Freadom of Speech, Expression, and Press
---92XVITI(U} Press in General

. -92k2081 k. Taxation, Most Cited Casesy
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(Formerly 92k90.1(8B))

A

371 Taxatlon Key(ite Notes
~-37211X Sales, Use, Service, and Gross Receipts Taxes
~+3711X{B) Regulations
- 371k3625 Validity of Acts and Ordinances
- -371k3626 k. In General. Most Cited Cases
{Farmerly 371k1212.1, 371k1212)

Use tax on cost of paper and Ink products consumed In production of publications was unconstitutional
not only because It singled out the press but also because, due to effect of exemption for first
$100,000 in ink and paper purchases, It targeted small group of newspapers. U.5.C.A. Const.Amengd.

1; M.S.A. B8 297A,14, 297A,24, 297A.25, subd,_1{I).

(11] KeyCite Notes

92 Constitutional Law
- 92X First Amendment in General

- 92X(A) In General
- 92k1150 k. In General. Most Cited Cases
(Formerly 92k82(3))

Illicit legislative intent is not sine gqua non of violation of First Amendment. U.S.C.A, Const.Amend, 3.

)

[12] KeyCite Notes

- 92 Constitutional Law
-~ 92XYI1l Freedom of Speech, Expression, and Press

92 XVIII{U) Press in General

+~92k2081 k. Taxatlon, Most Clted Cases
(Formerly 92k90.1(8))

371 Taxation KeyClte_Notes @
.. +3711X Sales, Use, Service, and Gross Receipts Taxes

«+ 3711X{B) Regulations
- 371R3625 Validity of Acts and Ordinances
+-371K3626 k. In General, Mgst Cited Cases
{(Formerly 371k1212.1, 371k1212)

Impaosition of use tax on cost of paper and Ink products consumed in production of publications
violated the First Amendment by imposing significant burden on freedem of the press, U.5.C.A,

Const.Amend. 1; M.5.A. §§ 297A.14, 297A.24, 297A.25, subd. 1().

**1366 Syllabus ™=

EN* The syllabus constitutes no part of the opinion of the Court but has been prepared by
the Reporter of Decisions for the convenience of the reader, See United States v. Detroit
Lymber Co,, 200 U.S. 321, 337, 26 S.Ct, 282, 287, 50 t.Ed, 499.
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*575 While exempting periodic publications from Its general sales and use tax, Minnesota Imposes a
. “use tax” on the cost of paper and ink products consumed In the production of such & publication, but
exempts the first $100,000 worth of paper and ink consumed in any calendar year. Appellant
newspaper publisher brought a2n action seeking a refund of the ink and paper use taxes It had paid
during certaln years, contending that the tax violates, /nter afia, the guarantee of the freedomn of
press In the First Amendment. The Minnesota Supreme Court upheld the tax.
Held: The tax in question violates the First Amendment, Pp. 1368-1376.
(a) There is no legislative history, and no indicatlon, apart from the structure of the tax itseif, of any
impermissible or censorlal motive on the part of the Minnesota Legislature In enacting the tax.
Grosjean v. American Press Co...297 U.5. 233, 56 S.Ct, 444, 80 L.Ed, 660 distinguished. Pp. 1368-
1369,
{b) But by creating the special use tax, which is without paraliel in the State's tax scheme, Minnesota
has singled out the press for special treatment. When a State so singles out the press, the poiltical
constralnts that prevent a legislature from imposing crippling taxes of general applicability are
weakened, and the threat of burdensome**1367 taxes becomes acute, That threat can operate as
effectively as a censor to check critical comment by the press, thus undercutting the basic assumptlon
of our political system that the press will often serve as an mportant restraint on government.
Moreover, differential treatment, unless justified by some special characteristic of the press, suggests
that the goal of the regulation Is not unrelated to suppression of expression, and such goal is
presumptively unconstitutional, Differential treatment of the press, then, places such a burden on the
intarests protected by the First Amendment that such treatment cannot be ceuntenanced unless the
State asserts a counterbalancing Interest of compelling Importance that it cannot achleve without
differential taxation. Pp. 1369-1372.
(c} Minnesota has offered no adequate justification for the special treatment of newspapers. Its
interest In ralsing revenue, standing alone, cannot justify such treatment, for the alternative means of
taxing businesses generally Is clearly available. And the State has offered no explanation of why it
chose to use a substitute for the sales tax rather *576 than the sales tax itself. A rule that would
automatlcally allow the State to singie out the press for a different method of taxaticn as long as the
effective burden is na different from that on other taxpayers or, as Minnesota asserts here, Is lighter
. than that on other businesses, Is to be avoided. The possibility of error inherent In such a rule poses
toa great a threat to concerns at the heart of the First Amendment, Pp. 1369-1375.
(d) Minnesota's ink and paper tax violates the First Amendment not only because It singles out the
press, but also because it targets a smail group of newspapers. The effect of the $100,000 exemption
Is that only a handfu) of publishers In the State pay any tax at all, and even fewer pay any significant
amount of tax. To recognize a power In the State not only to single aut the press but also to tailor the
tax so that it singles out a few members of the press presents such a potential for abuse that no
interest suggested by Minnesota can justify the scheme. Pp. 1375-1376.

314 N.W.2d 20i (Minn.1581), reversed.

Lawrence C. Brown argued the cause for appellant. With him on the briefs were John D. French, John
P. Borger, and Norton L. Armour,

Paul R. Kempainen, Special Assistant Attorney General of Minnesota, argued the cause for appellee,
With him on the brief was Warren Spannaus, Attormney General,*

* Briefs of amici curiae urging reversal were filed by Peter W. Schroth and Charles 5. Sims for the
American Civil Liberties Unlon et al.; and by Phifip A. Lacovara, W. Terry Maguire, and Pamela J. Riley
for Knight-Ridder Newspapers, Inc., et al.

Justice O'CONNOR delivered the opinion of the Court,EX>
EN* Justice BLACKMUN joins this opinion except footnote 12,

This case presents the question of a State's power to Impose a special tax on the press and, by
enacting exemptions, te limit Its effect to only a few newspapers.

*577 1
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nominal sum. B4 Act of June 1, 1967, ch. 32, art. XIII, § 2, 1967 Minn.Laws Sp.Sess. 2143, 2179,
codified at Minn.Stat, § 292A.02 (1982). In general, the tax applies only to retall sales, Ibid. An
exemption for industrial and agricultural users shields from the tax sales of components to be used in
the production of goods that will themselves be sold at retail. & 297A.25(1)(h). As part of this general
system of taxation and In support of the sales tax, see Minn.Code of Agency Rules, Tax S & U 300
(1979), Minnescta alsa enacted a tax on the “privilege of using, storing or consuming in Minnesota
tangible personal property.” This use tax applies to any nonexempt tangible personal property unless
the sales tax was paid on the sales price. Mjon.Stat, § 297A.14 (1982). Like the classic use tax, this
use tax protects the State's sales tax by eliminating the residents'**1368 Incentive to travel to
States with lower sales taxes to buy goods rather than buying them In Minnesota. §8 2974.14,

297A,24,

. Since 1967, Minnesota has imposed a sales tax on most sales of goods for a price in excess of a

EN1, Currently, the tax applies to sales of items for more than 9¢ . Minn.Stat. § 297A.03
(3) (1982}, When first enacted, the threshold amount was 16¢. Act of June 1, 1967, ch.
32, art. XIII, § 3(2}), 1967 Minn.Laws Sp.Sess. 2143, 2180.

The appellant, Minneapolis Star and Tribune Company "Star Tribune”, is the publisher of a morning
newspaper and an evening newspaper in Minneapolis, From 1967 untit 1871, it enjoyed an exemption
from the sales and use tax provided by Minnesota for periodic publications. 1967 Minn.Laws Sp.Sess.
2187, codified at Minn, Stat, § 297A.25(1¥j). In 1971, however, while leaving the exemption from the
sales tax In place, the legisiature amended the scheme to impose a “usé tax” on the cost of paper and
Ink products consumed in the production of a publication. Act of October 31, 1971, ch. 31, art. I, § 5,
1971 Minn.Laws Sp.Sess. 2561, 2565, codifled *578 with maodifications at Minn.Stat. §§ 297A,14,
297A.25(1)(i). (1982). Ink and paper used In publicatlons became the only items subject to the use
tax that were components of goods to be sold at retall. In 1974, the legislature again amended the
statute, this time to exempt the first $100,000 worth of ink and paper consumed by a publication in
any calendar year, in effect giving each publication an annual tax credit of $4,000. Act of May 24,
. 1973, ch. 650, art, XI1I, § 1, 1973 Minn.Laws 1606, 1637, codifled at Minn,Stat, § 297A.14 {1982),

FNZ publications remained exempt from the sales tax, § 2, 1973 Minn.Laws 1639,

EN2, After the 1974 amendment, the use tax provision read {n full:

“For the privilege of using, storing or consuming In Minnesota tangible personal property,
tickets or admissions to places of amusement and athletic events, electricity, gas, and
local exchange telephone service purchased for use, storage or consumption in this state,
there is hereby Imposed on every person in this state a use tax at the rate of four percent
of the sales price of sales at retall of any of the aforementioned items made to such
person after October 31, 1971, unless the tax impgsed by sectlon 297A.Q2 [the sales tax]
was pald on sald sales price.

“Motor vehicles subject to tax under this section shall be taxed at the fair market value at
the time of transpert into Minnesota if such motor vehicles were acguired more than three
months prier to its [ sic ] transport into this state.

“Notwithstanding any other provisions of section 297A.01 to 297A.44 to the contrary, the
cost of paper and Ink products exceeding $100,000 in any calendar year, used or

consumed in producing a publication as defined in section 297A.25, subdivision 1, clause
(1) is subject to the tax imposed by this section.” 1973 Minn.Laws 1637, codified at

Minn,Stat. § 297A.14 (1982).
The final paragraph was the enly addition of the 1974 ameandment. The provision has
since been amended to increase the rate of the tax, Act of June 6, 1981, ch. 1, art. IV, §

3, 1981 Minn.Laws Sp.Sess. 2396, but has not been changed in any way relevant to this
litigation.

. »

hup:/fweb2. wesilaw.com/result/documenttext.aspxTdocsample=False&sv=S8plit&service=..., 7/23/2007

Appellants' Appendix Page 825
000000516

SUPP.ROA00686




103 S.C1. 1365 Page 7 of 20

circulation newspapers in the State, incurred a tax liability in 1974, Star Tribune was one of the 11,
and, of the $893,355 collected, it pald $608,634, or roughly two-thirds of the total revenue ralsed by
the tax. *579 See 314 N.W,2d 201, 203 and n, 4 (1981). In 1975, 13 publishers, producing 16 out of
374 patd circulation papers, paid a tax, That year, Star Tribune again bore roughly two-thirds of the
total recelpts from the use tax on ink and paper, g, at20d4 andn. 5.

. After the anactment of the $100,000 exemption, 11 publishers, producing 14 of the 388 paid

Star Tribune instituted this action to seek a refund of the use taxes it paid from January 1, 1874 to
May 31, 1975, it challanged the impaosition of the use tax on ink and paper used in publications as a
violation of the guarantees of freedom of the press and equal protection In the First and Fourteenth
Amendments. The Minnesota Supreme Court upheld the tax against the federal constitutional
challenge. 314 N.W.2¢d 201 (1981). We noted probable jurisdiction, 457 U.S. 1130, 102 S.Ct. 2955,
73 L.Ed.2d 1347 (1982), and we now reverse,

[1] E'Q Star Tribune argues that we must strike this tax on the authority of Grosjean v, American
Fress Co., Inc., 297 U5, 233, 56 S Ct, 444, RD_L,Ed. 660 _(1936). Although thera are similarities
between the two cases, we agree with the State that Grosjean is not controlling.

**1369 In Grosjean, the State of Loulsiana imposed a license tax of 2% of the gross receipts from
the sale of advertising on all newspapers with a weekly circulation above 20,000. Out of at least 124
publishers in the State, only 13 were subject to the tax, After noting that the tax was “single in kind®
and that keying the tax to circulation curtalled the flow of information, /d., at 250-251, 56 §.Ct., at
449, this Court held the tax invalid as an abridgment of the freedom of the press. Both the brief and
the argument of the publishers In this Court emphasized the events leading up to the tax and the

_ contemporary political climate in Loulsiana, See Ara. for Appellees, 297 1).S., at 238, 56 5.Ct., at 445

. Brief for Appellees, 0.7, 1936, No, 303, pp. 8-9, 30. All but one of the large papers subject to the tax
had “"ganged up” on Senator Huey Long, and a circuiar distributed by Long and the governor to each
member of the state legislature*580 described "lying newspapers” as conducting “a vicious
campaign” and the tax as “a tax on lying, 2¢ [ sic ] a lle.” Id., at 9, Although the Court's opinion did
not describe this history, it stated, *[The tax] Is bad because, in the light of Its history and of its
present setling, It is seen to be a dellberate and caiculated device in the guise of a tax to limit the
circulation of information,” 297 U.S., at 250, 56 S.Ct,, at 449, an explanation that suggests that the
motivation of the leglislature may have been significant.

Our subsequent cases have not been consistent in thelr reading of Grosjean en this point. Compare
United States v, Q'Bren, 391 U.S. 367, 384-385, 88 S.Ct. 1673, 1683, 20 |.Ed.2d 672 (1968)
(stating that legislative purpose was irrelevant In Grosjean ) with Houchins v. KQED, Inc., 438 U.S, 1,
3-10, 98 5.C, 2288, 2394, 57 | .Ed.2d 553 (1978) (plurality opinion) (suggesting that purpose was
relevant In Grosjean ); Plttsburgh Press Co. v. Pittsburgh Commisgion pn Human Refations, 413 U.S,
326, 383, 93 S.CL, 25353, 2557, 37 L.Ed.2d 669 (1973) (same). Commentators have generally viewed
Grosjean as dependent on the improper censortal goals of the legislature, See T, Emerson, The
System of Freedom of Expression 419 (1970); L. Tribe, American Constitutional Law 592 n. 8, 724 n.
10 (1978). We think that the result in Grosfean may have been attributable in part to the perception
an the part of the Court that the state imposed the tax with an intent to penalize a selected group of

newspapers. In the case currently before us, however, there is no legislative history 92 and no
Indication, apart from the structure of the tax itself, of any Impermissible or censorial motive on the
part of the legislature. We cannot resolve the case by simple citation to Grosjean. Instead, we must
analyze the problem anew under the general principles of the First Amendment.

FN3, Although the Minnesota legislature records some proceedings and preserves the

recordings, It has specifically provided that those recordings are not to be considered as

evidence of legislative intent. See Minnesota Legislative Manual, Rule 1.18, Rules of the
. Minn. House of Representatlves; Rule 65, Permanent Rules of the Senate (1981-1982).
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. There is no evidence of legislative intent on the record in this litigation.

*581 111

[

[2] Clearly, the First Amendment does not prehibit all regulation of the press. It [s beyond
dispute that the States and the Federal Government can subject newspapers to generally applicable
economic regulations without creating constitutional problems. See, e.g., Citizens Publishing €o. v.
United States, 394 U.S. 131, 139, 89 S.Ct, 927, 931, 22 L.Fil.2d 148 (,19.&.9) (antitrust laws); Lorain
Jounal Co, v, United States, 342 11,5, 143, 155-156, 72 5.Ct, 181, 187, 96 L.Ed. 162 (1951) (same);
Breard v, Alexandria, 341 0.5, 622, 71 S.Ct. 921, 95 L.Rd, 1233 (1951} (prohibition of door-to-door
solicitation); Okiahorna Press Publishing Co. v. Walllng, 327 U.5. 186, 192-193, 66 5.Ct. 494, 497-98,
90 L.Ed. 614 (1946) (Fair Labor Standards Act); Mabee v. White Plains Publishing Co., 327 \L.S. 178,
66 S.Ct. 511, S0 L.Ed, 607 (1946) (same); **1370 Asspciated Press v, Unjted States, 326 U.S. 1, 6~
7,.19-200, 65 5.Ct. 1416, 1418, 1424, §9 1.Ed. 2013 (1945) (antitrust iaws); Associated Press v.
NLR8, 301 U.S, 103, 132-133, 57 5.Ct, 650, 656, 81 L.Ed, 953 (1937) (NLRA}; see also Branzburg v,
Hayes, 408 U.S, 665, 92 5,Ct. 2646, 33 L.Ed.2d 626 {1972) (enforcement of subpoenas). Minnesota,
however, has not chosen to apply its general sales and use tax to newspapers. Instead, it has created
a special tax that applies only to cartain publications protected by the First Amendment. Although the
State argues now that the tax on paper and Ink is part of the general scheme of taxation, the use tax
provision, quoted in note 2, supra, is faclally discriminatory, singling out pubtications for treatment
that is, to our knowledge, unique in Minnesota tax law.

E

[3] Minnesota's treatment of publications differs from that of other enterprises in at least two

important respacts: @2 |t imposes a use tax that does not serve the function of protecting the sales
tax, and it taxes an intermediate transaction rather than the ultimate retall sale. A use tax ordinarily

. serves to complement the sales tax by eliminating the Incentive to make major purchases in States
with lower sales taxes; it requires*582 the resident who shops out-of-state to pay a use tax equal o
the sales tax savings, £.9., Natlonal Geographic Soriely v. California Board of Equalization, 430 U.5.
551, 555,97 S.Ct, 1386, 1389, 51 L.Ed.2d 631 (1977); P. Hartman, Federal Limitations on State and
Local Taxation §§ 10:1, 10:5 {(1981}; Warren & Schlesinger, Sales and Use Taxes: Interstate
Commerce Pays Its Way, 38 Colum.L.Rev, 49, 63 (1938). Minnesota designed Its overall use tax
scheme to serve this function. As the regulations state, “The ‘use tax'is a compensatory or
complementary tax.” Minn.Code of Agency Rules, Tax § & U 300 (1979); see Minn.Stat, § 297A,.24
(1982). Thus, in general, items exempt from the sales tax are not subject to the use {ax, for, in the
event of 2 sales tax exemption, there Is no "complamentary function” for a use tax to serve. See
Detuxe Check Printers, Iag, v, Commissioner of Tax, 293 Minn. 76, 203 N.W.2d 341, 343 (1972}, But
the use tax on ink and paper serves no such compiementary functian; it applies to all uses, whether
or not the taxpayer purchased the Ink and paper in-state, and it applies to items exempt from the
sales tax.

EN4, A third difference is worth noting, though it may have little economic effect. The use
tax is not visible to consumers, while the sales tax must, by law, be stated separately as

an addition to the price. See Minn.Stat, § 297A.03(1) (1982).

Further, the ordinary rule in Minnesota, as discussed above, Is to tax only the uitimate, or retail, sale
rather than the use of components llke ink and paper. “The statutory scheme is to devise a unitary tax
which exempts intermedilate transactions and imposes [t only on sales when the finished product is

purchased by the ultimate user.” Standard Packaging Corp. v. Commissioner of Revenue, 288 N,W.2d
234 (Mlnn.1979). Publishers, however, are taxed on their purchase of components, even though they

will eventually sell thelr publications at retail,
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KL,
(4] * By creating this special use tax, which, to our knowledge, is without paraliel in the State's tax
scheme, Minnesota has singled out the press for special treatment. We then must determine whether
the First Amendment permits such special taxatlon. A tax that burdens rights protected by the First
Amendment cannot stand unless the burden Is necessary to achleve an overriding governmental
interest. See, *583 e.g., United States v, Lee, 455 U,S, 252, 102 S,Ct, 1051, 71 L.Ed.2d 127 (1982).
Any tax that the press must pay, of course, imposes some “hurden.” But, 2s we have observed, see p.
1369, supra, this Court has long upheld economic requlation of the press. The cases approving such
economic regulation, however, amphasized the general applicability of the challenged regulation to all
businesses, e.g., Qklahoma Press Publishing Co. v. Wafling, supra, 327 U.S., at 194, 66 5.Ct,, at 498;
Mabee v. White Plains Publishing Co.. stipra, 327 U.S., at 184, 66 5.Ct., at 514; **1371 Associated
Press_v, NLRB, supra, 301 U.S., at 132-133, 57 S.Ct,, at 655-56,7N2 suggesting that a reguiation that
singled out the press might place a heavier burden of justification on the State, and we now conclude
that the spedial problems ¢reated by differential treatment do Indeed Impose such a burden.

ENS. The Court recognized In Okfahoma Press that the FLSA excluded seamen and farm
workers. See 327 U.5,, at 193, 66 S.Ct,, at 497, It rejected, however, the publisher's
argument that the exclusion of these workers precluded application of the law to the
employees of newspapers. The State here argues that Oklalhioma Press establishes that
the press cannot successfully challenge regulations on the basis of the exemption of other
enterprises. We disagree. The exempt enterprises in Oklahoma Press were isolated
exceptions and not the rule. Here, everything is exempt from the use tax on ink and
paper, except the press.

There |s substantial evidence that differenttal taxation of the press would have troubled the Framers of

the First Amendment.”™™® The role of the press In mobllizing sentiment*584 In favor of independence
was critical to the Revolution, When the Constitution was proposed without an expiicit guarantee of
freedom of the press, the Antifederalists objected. Proponents of the Constitution, relying on the
principie of enumerated powers, responded that such a guarantee was unnecessary because the
Constitution granted Congress no power to control the press, The remarks of Richard Heney Lee are
typical of the rejoinders of the Antifederalists:

FNG. It is true that our opinions rarely speculate on precisely how the Framers would
have analyzed a given regulation of expression. In general, though, we have only limited
evidence of exactly how the Framers intended the First Amendment to apply. There are
no recorded debates in the Senate or In the States, and the discussion in the House of
Representatives was couched in general terms, perhaps In response to Madison's
suggestion that the representatives not stray from simple acknowledged principles, See
Constitution of the United States: Analysls & Interpretation, 92d Cong., 2d Sess., 5.Doc.
92-82 at 936 and n. 5 (1973); see also Z, Chafee, Freedom of Speech In the United
States 16 (1941). Consequently, we ordinarily simply appiy those general principles,
requiring the government to justify any burdens on First Amendment rights by showing
that they are necessary to achieve a legitimate overriding governmental interest, see
note 7, /nfra. But when we do have evidence that a particular law would have offended
the Framers, we have not hesitated to invalldate it on that ground alone. Prior restraints,
for instance, clearly strike to the core of the Framers' concerns, leading this Court to treat
them as particularly suspect. Near v. Minnesota, 283 U.S, 697, 713, 716-718, 51 S.Ct.
623, 630, 631-32, 75 L.Ed. 1357 (1931); cf. Grosjean v. Amerlcan Press Co., Inc., 297
U.5, 233, 56_5.Ct, 444, 80 L.Ed, 660 {1936) (relying on the role of the “taxes on
knowledge” in Inspiring the First Amendment to strike down a contemporary tax on

knowledge),

"1 confess I do not see In what cases the congrass can, with any pretence of right, make a law to
suppress the freedom of the press; though I am not clear, that congress is restrained from laying any
duties whatever on printing, and from laying duties particularly heavy on certaln pieces printed.” R.
Lee, Observation Leading to a Fair Examination of the System of Government, Letter IV, reprinted in 1
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B. Schwartz, The Bill of Rights: A Documentary History 466, 474 (1971).

. See also A Review of the Constitution Proposed by the Late Convention by a Federal Republican,
reprinted in 3 H. Storing, The Complete Anti-Federalist 65, 81-82 (1981); M, Smith, Address to the
People of New York on the Necessity of Amendments to the Constitution, reprinted in 1 B. Schwartz,
supra, 366, 575-576; cf. The Federalist No. 84, p. 440 and n, 1 (A, Hamllton) (M. Beloff ed. 1548)
(recognizing and attempting to refute the argument). The concerns voiced by the Antifederalists led to
the adoption of the Bill of Rights. See 1 B, Schwartz, supra, at 527.

*585 The fears of the Antifederalists were well-founded, A power to tax differentially, as opposed to a
power to tax generally, glves a government a powerful weapon against the taxpayer selected. When
the State Imposes a generally applicable tax, there is little cause for concern. We need not fear that a
government wili destroy a selected group of taxpayers by burdensome taxation if It must impese the
same burden on the rest of its constituency. See ¥*1372 Raflway Express Agency v. New York, 336

U5, 106, 112-113, 60 5.Ct. 463, 467, 93 |,Ed. 533 (1949} (Jackson, J., concurring). When the State
singles out the press, though, the political constralnts that prevent a legislature from passing crippling
taxes of general applicability are weakened, and the threat of burdensome taxes becomes acute, That
.threat can operate as effectively as a censor to ¢heck critical comment by the press, undercutting the
basic assumption of our political system that the press will often serve as an Important restraint on
government. See generally, Stewart, "Or of the Press,” 26 Hastings L.). 631, 634 (1975). “[A]n
untrammeled press [Is] a vital source of public Information,” Grosfean, 297 U.S., st 250, 56 S.CL., at
443, and an informed public is the essence of working democracy,

[&] (6] @ [Z] @ Further, differential treatment, unless justified by some speclal characteristic
of the press, suggests that the goal of the regulation is not unrelated to suppression of expression,
and such a goal is presumptively unconstitutional, See, e.g., Pofice Department of the City of Chicago
v, Mosley, 408 U.S, 92, 95-96, 92.S.CL, 2286, 2289-90, 33 L.Ed.2d 212 (1972); cf. Brown V.

. Hartlage, 456 1,5. 45, 102 §.CK 1523, 71 LEd.2d 732 {1982) (First Amendment has its “fullest and

most urgent” appilcation In the case of regulation of the content of political speech). Differential
taxation of the press, then, places such a burden on the interests protected by the First Amendment
that we cannot countenance such treatment unless tha State asserts a counterbalancing Interest of

compelling importance that it cannot achieve without differentlal taxation, B2

ENZ. Justice REMNQUIST'S dissent anslyzes this case solely as a problem of equal
protection, applylng the familiar tiers of scrutiny, Post, at 1380, We, however, view the
problem as one arising directly under the First Amendment, for, as our discussion shows,
the Framers perceived singling out the press for taxation as a means of abridging the
freedom of the press, see note 6, supra. The appropriate method of analysis thus Is to
balance the burden impticit In singling out the press against the Interast asserted by the
State. Under a long line of precedent, the regulation can survive only If the governmental
Interest outweighs the burden and cannot be achieved by means that do not infringe First
Amendment rights as significantly. See, e.g,, {nited States v, Lee, 455 U.S, 252, 257-
228,102 5.Ct, 1001, 1055, 71 L.Ed.2d 127 (1982); United States v, O'Brien, 391 U.S,
27, 376-377, 88 S.Ct, 1673, 1678-79, 20 L.Ed,2d 672; NAACP v. Alabama, 357 U.S.
449, 78 5.Ct, 1163,.2 L.Ed. 2d 1488 (1958).

*586 1Iv

[8] @ The main Interest asserted by Minnesota In this case Is the raising of revenue. Of course that
Interest is critical to any government. Standing alone, however, it cannot justify the special treatment
of the press, for an alternative means of achleving the same Interest without ralsing concerns under
the First Amendment is clearly avallable: the State could raise the revenue by taxing businesses

generally,BH% avoiding the censorial threat impliclt in a tax that singles out the press.
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. EN8, CF. United Statesv. tee, 495 U.S, 252, 102 §.Ct, 1051, 71 L.Ed.2d 127 (1982)

{generally applicable tax may be applied to those with religious objections).

KL
[9] Addressing the concern with differential trestment, Minnesota Invites us to look beyond the
form of the tax to Its substance. The tax is, according to the State, merely a substitute for the sales

tax, which, as a generally applicable tax, would be constitutional as applied to the press,tN2 xx3373
There are *587 two fatal flaws In this reasoning. First, the State has offered no explanation of why It
chose Lo use a substitute for the sales tax rather than the sales tax Itself. The court below speculated
that the State might have been concerned that collection of a tax on such small transactions would be
impractical. 314 N.W.2d, at 207, That suggestion is unpersuasive, for sales of other low-priced goods

are not exempt, see note 1, supra,B 1f the real goal of this tax Is to duplicate*588 the sales tax, it

is difficult to see why the State did not achieve that goal by the obvious and effective expedient of
applying the sales tax.

EN9. Star Tribune insists that the premise of the State's argument-that a generally
applicable sales tax would be constitutional-Is incorrect, citing Folfett v._McCormick, 321
U.S. 573, Q4. 5,08, 717, BA L.Ed, 938 (1944), Murdeck v, Penpsylvania, 319 1.5. 105, 63
2.Ct, 870, 87 L.Ed. 1292 (1943), and Jones v. Opelika, 319 U.S. 103, 63 5,Ct, 890, 87
L.Ed. 1290 (1943). We think that Breard v. Alexandria, 341 .S, 622, 71 5.Ct. 921, 85
L.Ed. 1233 (1951), fs more relevant and rebuts Star Tribune's argument. There, we
upheld an ordinance prohibiting door-to-door solicitation, even though it appiled to
prevent the door-to-door sale of subscriptions to magazines, an activity covered by the
First Amendment. Although Martin v. Struthers, 319 U.S. 141, 63 S.C}, 862, 87 L.Ed.
1313 (1943}, had struck down a similar ordinance as applied to the distribution of free
religious literature, the Breard Court explalned that case as emphasizing that the
Information distributed was religlous In nature and that the distribution was
. noncommerclal. 341 V.5, at 642-643, 71 S.Ct,, at 932-33, As the dissent in Breard
recognized, the majority opinion substantially undercut both Martin and the cases now
relled upon by Star Tribune, In which the Court had Invalidated ordinances Impasing a fiat
llcense tax on the sale of religious literature, See [d.,_at 649-650, 71.5.Ct,, at 936 (Black,
1., dissenting) ("Since this decision cannot be reconciled with the Jones, Murdack and
Martin v. Struthers cases, it seems to me that good judicial practice calls for their
forthright overruling.”) Whatever the value of those cases as authority after Breard, we
think them distinguishable from a generally applicable sales tax. In each of those cases,
the local government imposed a flat tax, unrelated to the receipts or Income of the
speaker or to the expenses of administering a valid regulatory scheme, as a condition of
the right to speak. By Imposing the tax as a condition of engaging in protected acthvity,
the defendants in those cases imposed a form of prior restraint on speech, rendering the
tax highly susceptible to constitutional challenge. Eollett, supra, 321 1.S., at 576-578, 64
5,Ct.,.at 718-19; Murdack, supra, 319 U.S,, gt 112, 113-114, 63 S.Ct., at 874, 873;
dnnes v. Opelika, 316 U.S, 584, 609, 611, 62 S.Ct, 1231, 1244, 1245, 86 L,Ed. 1681
(1942) (Stone, C.J., dissenting)}, adopted as opinion of Court, 319 V.S, 103, 63 5,Ct, 890,
87 L,Rd. 1290 (1943); see Grosjean v. American Press Cg,, Inc., supra, 297 U.S., at.249,
6. 5.CL., at 448; see generally Near v. Minngsota, supra, 283 |.S. 697, 51.5.Ct.625,.75
k.Ed..1357, In that regard, the cases cited by Star Tribune do not resemble a generaily
applicable sales tax. Indeed, our cases have consistently recognized that
nondiscriminatory taxes on the receipts or income of newspapers would be permissible,
@ranzburg v, Hayes, 408 1.5, 663, 683, 92 S.Ct, 2646, 2657, 33 1.£d.2d 626 (dictum);
Grosjgap v. American Press_Co.. Inc.,. supra, 297 V.S, at 250, 56 5.Ct,, at 449 (1936)
(dictumn); cf. Follett, supra, 321 1).S., at 578, 64 S.Ct.. at 719 (preacher subject to taxes

on income or property) (dictum); Murdock, supra, 318 U.S., at 112, 63 5.CL,, at 874
{same) (dictum).

FN1Q. Justice REHNQUIST'S dissent explains that collecting sales taxes on newspapers
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entalls speclal problems because of the unusual marketing practices for newspapers-sales
. from vending machines and at newstands, for instance. Post, at 1382, The dissent does

not, however, explain why the State cannct resolve these problems by using the same
methods used for items like chewing gum and candy, marketed In these same unusual
ways and subject to the sales tax, see Minn,Stat. & 2974,01(3){cyvi), (viii) (deflning the
sale of food from vending machlines as a sale); see also § 297A.04 {dealing with vending
machine operators),

Further, Justice REHNQUIST fears that the imposition of a sales tax will mean that
vending machine prices will be 26¢ instead of 25¢; or prices will be 304, with publishers
retaining an extra 4¢ per paper; or the price will be 25¢, with publishers absorbing the
tax. Post, at 1381. It is difficult to see how the use tax rectifies this problem, for It
Increases publishers' costs. If the Increase is 3 penny, the use taxes forces publishers to
choose to pass the exact Increment along to consumers by raising the price of the
finished product to 26¢; or to Increase the price by a nickel and retain an extra 4¢ per
paper; or to leave the price at 25¢ and absorb the tax.

Further, even assuming that the legislature did have valid reasons for substituting another tax for the
sales tax, we are not persuaded that this tax does serve as a substitute. The State asserts that this
scheme actually favors the press over other businesses, because the same rate of tax Is applied, but,
for the press, the rate applies to the cost of components rather than to the sales price. We would be
hesitant to fashion a rule that automaticaily allowed the State to single out the press for a different
method of taxation as long as the effective burden was no different from that on other taxpayers or
the burden on the press was lighter than that on other businesses. One reason for this reluctance is
that the very selection of the press for special treatment threatens the press not only with the current
differential treatment, but with the possibility of subsequent differentially more burdensome
treatment. Thus, even without actually impesing an extra burden on the press, the government might
be able to achieve censorial effects, for “{t]he threat of sanctions may deter [the) exercise of [First
Amendment]** 1374 rights almost as potently as the actual application of sanctions.” NAACP v.

. Button, 371 U,S, 415, 433, 83 5.CL. 328, 338, 9 |Ed,2d 405 (1963).FN

FN11, Justice REHNQUIST'S dissent deprecates this concern, asserting that there is no
threat, because this Court will Invalldate any differentially more burdensome tax. Post, at
1380-1381. That assertion would provide mare security if we could be certain that courts
will always prove able to identify differentially more burdensome taxes, a question we
explore further, /nfra.

*589 A second reason to avoid the proposed rule Is that courts as Institutions are pooriy eguipped to

evaluate with precision the relative burdens of various methods of taxation, 412 The *590
complexities of factual economic proof always present a certain potential for error, and courts have
little famlliarity with the process of evaluating the relatlve economic burden of taxes. In sum, the
possiblilty of error inharent in the proposed rule poses too great a threat to concerns at the heart of

the First Amendment, and we cannot tolerate that |:>,a:'.n.=,slblIil:w.ml-’l Minnesota, therefore, has offered
no adequate justificatlon for the special treatment of newspapers. EHL9

FN12, We have not always avolded evaluating the relative burdens of different methods
of taxation in certain cases involving state taxation of the Federal Government and those
with whom it does business. See Washingteon v, tnited States, 460 U.S, 536, 103.5.Ct,
1344, 74 L.Ed.2d ---- (1983); Unlted States v. County of Fresng, 429 U.5, 452, 97 S.CL,
699, 50 L.Ed.2d 633 (1377). Since M'Cufloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 579
(1819), the Supremacy Clause has prohibited not only state taxation that discriminates
agalnst the Federal Government but also any direct taxation of the Federal Government.

See generally Unfted States v. New Mexicp, 455 U.S. 720, 730-734, 102 S.Ct. 1373,
1380-82, 71 L.Fd.,2d 580 (1582). In spite of the rule agalinst direct taxation of the Federal

Government, States remain free to impose the economic incldence of a tax on the Federal
Government, as long as that tax Is nof discriminatory. E.g., id...at 734-735.and 0, 11,
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102 S.Ct,, at 1382-83 and. n. 11; United States v. County of Fresnp, 423 U.5, 452, 460,
97 S.Ct. 699, 703, 50 L.Fd. 2d 683 (1927). In that situation, then, the vaild state Interest
in requiring federal enterprises to bear thelr share of the tax burden will often justify the
use of differential methods of taxation. As we explainad in Washington v. United States,
“[Washington] has merely accommeodated for the fact that it may not Impose a tax
directly on the Unlted States....” 460 U.S,, at ----, 103 S,Ct,, at 1350, The special rule
prohibiting direct taxation of the Federal Government but permitting the imposition of an
aquivalent economic burden on the Government may not only justify the State’s use of
different methods of taxation, but may also force us, within limits, see Washington,
supra, at ----. n. 11, 103 5.Ct., at 1350, n. 11, to compare the burdens of two different
taxes. Nothing, however, prevents the State from taxing the press in the same manner
that It taxes other enterprises, It can achieve [ts Interest In requiring the press to bear its
share of the burden by taxing the press as It taxes others, so differential taxation is not
necessary to achieve its goals,

Justice WHITE Inslsts that the Court regularly inquires into the economic effect of taxes,
relying on a number of cases arising under the Due Procass Clause and the Commerce
Clause. In the cases cited, the Court has struck down state taxes only when "the
Inequality of the ... tax burden between in-state and out-of-state manufacturer-users
[was] admitted,” Halliburton Qif Well Cementing Co, v. Reily, 373 U.S. 64, 70, 83 5.Ct.
1201, 1204, 10_ L.Ed.2d 202 (1963), and when the Court was able to see that the tax

produced a " grossly distorted result,” Norfolk & Western Ry, Co, v. Missouri State Tax
Comm'n, 390 .S, 317, 326, 88 S.Ct, 995, 1001, 19 L,Ed.2d 1201 (1968) {emphasis
added). In these cases, the Court required the taxpayer to show "gross overreaching,”
recognizing “the vastness of the State's taxing power and the latitude that the exercise of
that powear must be glven before it encounters constitutional restraints.” Id,, at 326, 88
S.CL., at 1001; see Alaska v, Arctic Maid, 366 U.S. 199, 205, 81 5.Ct, 929, 932, 6
L.Ed.2d 227 {1961), When delicate and cherished First Amendment rights are at stake,
however, the constlitutional tolerance for error diminishes drasticaily, and the risk
increases that courts will prove unable to apply accurately the more finely tuned
standards.

FN13. If a State employed the same method of taxation but applied a lower rate to the
press, $¢ that there could be no doubt that the legislature was not singling out the press
to bear a more burdensome tax, we would, of course, be in 8 position to evaluate the
relative burdens. And, given the clarity of the relative burdens, as well as the rule that
differential methods of taxation are not automatically permissible if less burdensome, a
lower tax rate for the press would not raise the threat that the |egislature might later
Impose an extra burden that would escape detection by the courts, see pp. 1373-1374,
and note 11, supra. Thus, our decislon does not, as the dissent suggests, require
Mintnescota to impose a greater tax burden on publications.

EN14. Disparaging our concern with the complexities of economic proof, Justice
REHNQUIST'S dissent undertakes to calculate a hypothetical sales tax llability for Star
Tribune for the years 1974 and 1975, Post, at 1378-1379. That undertaking, we think,
Illustrates some of the problems that Inhere in any such Inqulry, see generally R,
Musgrave and P. Musgrave, Public Finance in Theory and Practice 461 (2d ed, 1978)
(detailing some of the complexities of calculating the burden of a tax); cf. id., at 475 {in
evaluating excess burden of taxes, “quantitative evidence is sketchy and underlying
procedures are necessarily crude”). First, the calculation for 1974 and 1975 for this
newspaper tells us nothing about the relative impact of the tax on other newspapers or in
other years. Since newspapers recelve a substantial portion of their revenues from
advertising, see generally Newsprint Information Committee, Newspaper and Newsprint
Facts at 2 Glance 12 (24th ed. 1982}, it Is not necessarily true even for profitable
newspapers that the price of the finished product will exceed the cost of inputs.
Consequently, it {s not necessary that a tax imposed on components Is less burdensome
than a tax at the same rate imposed on the price of the product. Although the
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relationship of Star Tribune's revenues from clrculation and its revenues from advertising
. may result in a lower tax burden under the use tax In 1974 and 1975, that relationship
need not hold far all newspapers or for al} time,

Sacond, If, as the dissent assumes elsewhere, post, at 1381, the sales tax increases the
price, that price Increase presumably will cause 2 decrease in demand. The decrease in
demand may lead to lower total revenues and, therefore, to a [ower total sales tax burden
than that calculated by the dissent. See generally P. Samuelson, Economics 381-383,
389-390 (10th ed. 1976); R. Musgrave and P. Musgrave, Fublic Finance In Theory and
Practice 21 (3d ed. 1980} ("[I]t is necessary, in desligning fiscal policies, to allow for how
the private sector will respond,”}. The dissent's calculations, then, can only be
characterized as hypothetical. Taking the chance that these calculations or others like
them are erroneous is a risk that the First Ameandment forbids.

*591 **¥1375 V

[10] @ Minnesota's Ink and paper tax violates the First Amendment not only because it singles out
the press, but als¢ because It targets a small group of newspapers, The effect of the $100,000
exemption enacted in 1974 is that only a handful of putlishers pay any tax at all, and even fewer pay

any significant amount of tax.FBL2 The State explains thls exemption as part of a policy favoring an
“equitable” tax system, although there are no comparable exemptions for small enterprises outside
the press. Again, there is no legislative history supporting the State's view of the purpose of the
amendment. Whatever the motive of the legistature In this *592 case, we think that recognizing a
power in the State not gnly to single out the press but also to taitor the tax so that it singles out a few
members of the press presents such a potential for abuse that no interest suggested by Minnesota can
justify the scheme. It has asserted no interest other than its desire to have an “equitable” tax system,
' The current system, It explains, promotes equity because It places the burden on large publications
that iImpose more social costs than de smaller publications and that are more likely to be able to bear
the burden of the tax. Even if we were willing to accept the premise that large businesses are more
profitable and therefore better able ta bear the burden of the tax, the State's commitment to this
“equlty” Is questionable, for the concern has not led the State to grant benefits to small businesses in

g;ua-ner:-.:l.ﬂﬂft And when the exemption selects such a narrowly defined group to bear the full burden of
the tax, the tax begins to resemble more a penalty for a few of the largest newspapers than an
attempt to favor struggling smaller enterprises.

EN15. In 1974, 11 publishers pald the tax. Three paid less than $1,000, and another
three paid less than $8,000. Star Tribune, one of only two publishers paying more than
$100,000, pald $608,634. In 1975, 13 publishers pald the tax, Again, three paid less than
$1,000, and four more paid less than $3,000. For that year, Star Tribune pald $636,113
and was again one of only two publishers incurring a liability greater than $100,000. See

314 N.W.2d, at 203-204 and nn. 4, 5.

FN16. Cf. Mabge v. Whilte Plains Publishing Co,, 327 U5, 178, 183,184, 66 S.Ct. 511,
513, 514, 90 L.Ed. 607 (1948) (upholding exemption from Falr Labor Standards Act of
small weekly and seml-weekly newspapers where the purpose of the exemptlon “was to
put those papers more on a parity with other small town enterprises.”)

**1376 V1

[11] @ [12] . We need not and do not impugn the motives of the Minnesocta legisiature In passing
the ink and paper tax. lllicit legisiative intent is not the sine qua non of a violation of the First
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Amendment., See NAACP v, Sufton, 371 U.S,, at 439, 83 S.CL,, at 341; NAACP v, Alahama, 357 U3,
449, 461, 78 S.Ct. 1163, 1171, 2 L £d.2d 1488 (1958); Lovel v, Griffin, 303 U.S. 444, 451, 38 5.CL,
666, 668-69, 82 | .Ed. 949 {1938). We have long recognized that even regulations aimed at proper
governmental concerns can restrict unduly the exercise of rights protected by the First Amendment.
£.q., Schneider v, State, 308 .5, 147, 60 S.Ct, 146, 84 L.Ed, 155 {1939}. A tax that singles out the
press, or that targets individual publications within the press, places a ¥593 heavy burden on the
State to justify its action. Since Minnesota has offered no satisfactory justification for its tax on the

use of ink and paper, the tax viglatas the First Amendmu~=.-nl:J.F-'3'-:|'z and the judgment below is

ENL17. This conclusion renders It unnecessary to address Star Tribune's arguments that
the $100,000 exemption viofates the principles of Buckley v, Valeo, 424 1,5, 1, 96 S.Ct,
612, 46 L.Ed.2d 659 (1876), and Stewart Dry Goods Co, v, Lewis, 294 WS, 550, 55 S.CL.
225, 79 LEd, 1054 (1933).

Reversed,

Justice WHITE, concurring in part and dissenting in part.

This case s not difficult, The exemption for the first $100,000 of paper and Ink limits the burden of
the Minnesota tax to only a few papers. This feature alone Is sufficient reason to Invalidate the
Minnesota tax and reverse the judgment of the Minnesota Supreme Court. The Court recognizes that
Minnesota's tax violates the First Amendment for this reason, and I subscribe to Part V of the Court's
opinion and cencur in the judgment,

Having found fully sufficient grounds for declsion, the Court need 9o no further. The question whether
Minnesota or another state may Impose a use tax on paper and ink that is not targeted on a small
group of newspapers could be left for another day.

The Court, however, undertakes the task today, The crux of the issue is whether Minnasota has
justified Imposing a use tax on paper and Ink In llew of applying its general sales tax to publications.
The Court concludes that tha State has offered no satisfactory explanation for selecting a substitute
for a sales tax, Ante, at 1373. If this Is so, that could be the end of the matter, and the Minnesota tax
wauld be invalid for a second reason. |

The Court neverthetess moves on to opine that the State could not impose such a tax even if “the
effective burden was no different from that on other taxpayers or the burden on the press was lighter
than that on other businesses.” *524 Ante, at 1374. The fear is that the government might use the
tax as a threatened sanction to achieve a censorlal purpose, As Justice REHNQUIST demonstrates,
post, at 1380-1381, the proposition that the government threatens the First Amendment by favoring
the press is most questionable, but for the sake of argument, 1 let it pass,

Despite having struck down the tax for three separgte reasons, the Court Is still not finished, “A
second reason” to eschew inquiry into the relative burden of taxation is presented. The Court submits
that “courts as institutions are poorly equipped to evaluate with precision the relative burdens of
various methods of taxation,” ante, at 1374, except, it seems, in cases involving the sovereign
immunity of the United States. Why this is so Is not made clear, and I do not agree that the courts are
50 incompetent to evaluate the burdens of taxation that we must decline the task In this case.

The Court acknowledges that in cases involving state taxation of the Federal government and those
with whom it does business, the Court has compared the burden of two different taxes, Ante, at 1374,
n. 12, See, e.g., United Stateg v, County of Fresno, 429 U.S, 452, 97 S.Ct, 699, 50 L.Ed,2d 683

(1972); **1377 United States v, City of Detrojt, 355 U.S, 466, 78 S.CL, 474, 2 L.Ed.2d 424 (1954).
It is not apparent to me why we are able to determine whether a state has imposed the economic

Incigdence of a tax in a discriminatory fashion upon the federal government, but incompetent te
determine whether a tax imposes discriminatory treatment upon the press. The Court’s rationale that
these are a unique set of cases which nevertheless *force us” to assume a duty we are incompetent to
perfarm Is wholly unsatisfactory. If convinced of its inherent incapacity for tax analysis, the Court
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could have taken the path chosen today and simply prohiblted the states from imposing a
compensatory “gquivalent” economic burden on those who deal with the Federal government. It has
not done so,

Moregover, the Court frequently has examined-without complaint-the actual effect of a tax in
determining whether the state has Imposed an impermissible burden on Interstate *595 commerce or

run afoul of the Due Process Clause. B In a number of cases concarning rallroad taxes, for example,
the Court considered the tax burden to decide whether it was the equivalent of a property tax or an

Invalld tax on interstate commerce.EN2 The Court has compared the burden of use taxes on cempeting
products from sister states with that of sales taxes on products sold in-state to decide whether the
former constituted discrimination agalnst interstate commerce. Henneford v. Siias Mason Co,, 300

Mﬁmm,mm._&mum.m We have also measured tax burdens in our cases

consldering whether state tax farmulas are so out of proportion*596 to the amount of in-state
business as to viclate due process, See, e.g. Moorman Mfg..v. Bair, 437 U.S. 267, 98 S.Ct. 2340, 57
L.Ed.2d 197 (1978); Hans Regs: Sons, Ioc. v. North Caroling, 283 U5, 123, 51 5.Ck. 385, 75 LLEd,
879 {1931). In sum, the Court's professed inability to determine when a tax poses an actual threat to
constitutionat principles is a nove! concept, and one belied by the lessons of our experience.

FN1. See, e.g., Alaska v, Arctic Mald, 366 1,5, 199, 81 S.Ct, 929, & 1..Bd.2d 227 (1961)

(Alaska occupational tax collected from freezer ships at rate of 4% of value of salmon not
discriminateory because Alaskan cannerles pay a 6% tax on the value of salmon obtained
for canning).

EN2, See Norfolk & Western R. Co. v. Tax Comm'n, 390 U.S, 317, 88 §,Ct, 995,19
L.Ed.2d 1201 {(1968), (holding property tax on rolling stock based on a mileage formula
violated due process) (“[W]hen a taxpayer comes forward with strong evidence tending to
prove that the mileage formula will yleld a grossly distorted result in a particular case, the
State Is obliged to counter that evidence...”); Greagt Northern R, v. Minpesota, 278 1.5,

303, 509, 49 5.Ct. 191, 192, 73 L.Ed. 427 (1929) ("We find nothing In the record to
indicate that the tax under consideration, plus that already collected, exceeds ‘what would

be legitimate as an ordinary tax on the property valued as part of a going concern, [or is]
relat/vely higher than the taxes on other kinds of property.’ Pufiman _Co. v. Richardson,

261 4.5, 330, 339 [43 5.Ct. 366, 368, 67 L.Ed, €82]"). See als¢ Pullman Co. v.
Richardson, 261 U5, 330, 339, 43 5.Ct. 366, 368, 67 [.Ed, 682 (1923); Cudahy. Packing
Co. v Minnesota, 246 U,5. 450, 453-455, 38 5.Ct, 373, 374-75, 62 |,.Ed. 827 (1918);
United States Express Co. v. Minnespta, 223 V.S, 335, 32 S.Ct, 211, 56 L.Ed, 459
{1912); Galveston, Harrisburg & San Antonfo R, Co, v. Texas, 210 U.5. 217, 28 S.CL,
638, 52 L.Ed, 1031 (19Q8).

EN3. In Henneford, a 2% tax was imposed on the privilege of using products coming from
other states. Excepted from the tax was any property, the sale or use of which, had
already been subjected to an equal or greater tax. The Court, speaking through Justice
Cardozo, upheld the use tax, noting that "When the account is made up, the stranger
from afar is subject to no greater burdens as a consequence of ownership than the
dweller within the gates.” 300 1.5, 583-5384, 37 S.Cl. 527-28, See also Hallfburton Qil Co.
v. Relly, 373 0.5, 64, 83.5.CL. 1201, 10 L.Ed.2d 202 (1963), (holding use tax burden
went beyond sales tax and constituted Invalld discriminatory burden on commerce);

Scripto v. Carson, 362 U.S, 207, 80 5.C;, 619, 4 L.Ed.2d 660 (1960Q) (upholding use tax
as complement to sales tax),

There may be cases, [ recognize, where the Court cannot confidently ascertain whether a differential
method of taxation Imposes a greater burden upon the press than a generally applicabie tax. In thess
clrcumstances, 1 too may be unwilling to entrust freedom of the press to uncertain economic proof.
But, as Justice REHNQUIST**1378 clearly shows, post, at 1378-1379, this Is not such a case. Since it
is plainly evident that Minneapolls Star |s not disadvantaged and Is almest certainly benefitted by a
use tax vis-3-vis a sales tax, I cannot agree that the First Amendment forbids a state from choosing
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. one meathoad of taxation ocver another.

Justice REHNQUIST, dissenting.

Today we learn from the Court that a State runs afoul of the First Amendment proscription of laws
“abridging the freedom of speech, or of the press” where the State structures its taxing system to the
advantage of newspapers, This seems very much akin to protecting something so overzealously that
in the end it is smothered, While the Court purports to rely on the Intent of the “Framers of the First
Amendment,” I believe it safe to assume that In 1791 “abridge” meant the same thing it means
today: to diminish or curtail. Not until the Court's declsien in this case, nearly two centfuries after
adoption of the First Amendment has It been read to prohlbit activities which in no way diminish or
curtall the freedoms it protects.

1 agree with the Court that the First Amendment does not per se prevent the State of Minnasota from
reguiating the press even though such regulation Imposes an ecanomic burden., It Is evident from the
numerous cases relled on by the *¥*597 Court, which I need not repeat here, that this principle has
been long settled. Ante, at 1370, 1 further agree with the Court that application of general sales and
use taxes to the press would be sanctioned under this line of cases. Id., at 1372-1373, n. 9,
Therefore, 1 also agree with the Court to the extent it holds that any constitutional attack on the
Minnesota scheme must be aimed at the classifications used In that taxing scheme, Id,, at 1370-1371,
But it I1s at this point that I part company with my colleagues.

The Court recognizes in several parts of its opinion that the State of Minnesota could aveld
caonstitutional problems by imposing on newspapers the 4% sales tax that it imposes on other
retailers. Id., at 1372-1375 and nn. 9, 13, Rather than Impose such a tax, however, the Minnesota
legislature decided to provide newspapers with an exemption fram the sales tax and impose a 4% use
tax on ink and paper; thus, while both taxes are part of one “system of sales and use taxes,” 314

N.W.2d 201, 203 {1981), newspapers are classified differently within that system,E2= The problem the
Court finds too difficult to deal with is whether this difference in treatment results in a significant
. burden on newspapers.

FN* The sales tax exemption and use tax llabllity are not, strictly speaking, for
hewspapers alone, The term of art used In the Minnasota taxing scheme Is "publications.”
Publications is defined to include such materials as magazines, advertising supplements,
shoppers guides, house organs, trade and professional journals, and serially issued comic
bocks. See Minn,Stat, § 331.02 (1982); 13 Minn.Code of Agency Rules, Tax S & U 409(b)
(1979).

The record reveals that in 1974 the Minneapolis Star & Tribune had an average dally drculation of
489,345 coples, [d.,. at 203-204, nn, 4 and 9. Using the price we were informed of at argument of 25¢
per copy, see Tr. of Oral Arg. at 46, gross sales ravenueg for the year wouid be $38,168,910. The
Sunday circulation for 1974 was 640,756; even assuming that it did not sell for more than the dally
paper, gross sales revenue for the year would be at least $8,32%,828. Thus, total sales revenues in
1974 would be $46,498,738. Had a 4% sales tax *5928 beaen imposed, the Minneapolis Star & Tribune
would have been liable for $1,859,950 in 1974, The same "“complexities of factual economic proof”
can be analyzed for 1975, Dally circulation was 481,789; at 25¢ per copy, gross sales revenue for the
year would be $37,579,542. The Sunday circulation for 1975 was 619,154, at 254 per copy, gross
sales revenue for the year would be $8,049,002. Total sales revenues in 1975 would be $45,628,544;
at a 4% rate, the sales tax for 1975 would be $1,825,142. Therefore, had the sales tax been imposed,
as the Court agrees would have been permissible, **1379 the Minneapolis Star & Tribune's Hability for
1974 and 1875 would have been $3,685,092,

The record further indicates that the Minneapolis Star & Tribune pald $608,634 In use taxes In 1974
and $636,113 in 1975-a total liability of $1,244,747. See 314 N.W., at 203-204, nn. 4 and 5. We
need no expert testimeny from modern day Euclids or Elnsteins to determine that the $1,224,747
paid In use taxes is significantly less burdensome than the $3,685,092 that could have been levied by
a sales tax. A fortiori, the Minnesota taxing scheme which singles out newspapers for “differential

http://web2. westlaw com/result/documenttext.aspx?docsample=False&sv=8plit&service=,,. 7/23/2007
Appellants' Appendix Page 836

000000527

SUPP.ROA00697



103 S.C1. 1365 Page 18 of 20

treatment” has benefited, not burdened, the “freedom of speech, [and] of the press.”

Ignoring these calculations, the Court concludes that “differential treatment” alone In Minnesota’s
sales and use tax scheme requires that the statutes be found “presumptively unconstitutional” and
declared invalid “unless the State asserts a counterbalancing interest of compelling importance that it
cannot achleve without differential taxation.” Id., at 1372, The “differential treatment” standard that
the Court has conjured up is unprecedented and unwarranted, To my knowledge this Court has never
subjected governmental action to the most stringent constitutional review solely on the basis of
“differential treatment” of particular groups, The case relied on by the Court, Police Department of the
Clty of Chicago v. Mosley, 408 U.5, 92, 95-96, 92 5,Ct, 2286, 2289-90, 33 L.Ed.2d 212 (1972},
certainty does not stand for this proposition, In Mosfey all picketing except “peaceful picketing” was
prohibited within a particular public area. *599 Thus, “differentlal treatment” was not the key to the
Court's declslon; rather the essential fact was that unless a person was considered a “peaceful
picketer” his speech through this form of expresslon would be totally abridged within the area.

Of course, all governmentally created classifications must have some “rational basis.” See Williamson

v. Lee Oplical Co., 348 \I.S, 483, 75 S.CL, 461, 99 L.Ed, 563 (18533); Rallway £xpress Agency, IncC., V.
New York, 336 U.S, 106, 69 S.Ct. 463, 93 L.Ed, 533 (1949). The fact that they have been enacted by

a presumptively rational legislature, however, arms them with a presumption of ratlonality. We have
shown the greatest deference to state legislatures In devising their taxing schemes. As we said in
Allied Stores of Ohio, Inc. v. Bowers:

“The States have a very wide discretion in the [aying of their taxes. Whan dealing with their proper
domestic concerns, and not trenching upon the prerogatives of the National Government or viclating
the guaranties of the Federal Constitution, the States have the attribute of sovereigh powers In
devising their fiscal systems to ensure revenue and foster their local interests.... The State may
impose different specific taxes upon different trades and professions and may vary the rate of excise
upon various products. It Is not required to resort to close distinctions or to maintaln a precise,
sclentific uniformity with reference to composition, use or value, [Citations omitted]. *To hold
otherwise would be to subject the essentlal taxing power of the State te an Intolerable supervision,

hostlle to the basic principles of our government....’ " 398 .S, 522, 526-527, 79 S.Ct, 437, 440, 3
L.Ed.2d 480 (1959) (quoting QAo Qi Co. v. Conway, 281 U.S. 146, 139, 50 §.Ct, 310, 314, 74 |.Ed.
zzs_uaaun See also Kahn v, Shavin, 416 U.S, 351, 8¢ $,CL 1734, 40 L.Fd.2d 183 (1974);
Independent Warehouses, Inc. v, Scheele, 331 U5, 70, 67 S.Ct, 1062, 91 L.Ed. 1346 (1947); Madden
LMKWMMQD.&%Q), Eax v, Standard Qi Co, of New Jersey,
294 V.S, 87, 555,05, 333, 79 LEd, 780 (1935); New York Rapld Transit Corp, v. City of New York,
303 U.S5, 573,58 S.Ct, 721, 82 L.Ed. 1024 (1938).

*500 Where the State devises classifications that infringe on the fundamental guaranties protected by
the Constitution the Court has demanded more of the State in **1380 justifying its action. But there
is no Infringernent, and thus the Court has never required more, unless the State's classifications
slignificantly burden these specially protected rights. As we said in Massachusetts Board of Retirement
v. Murgfa, 427 U.5, 307, 312, 96 5.Ct.2562,.2566, 49 [,.€d.2d 520 (1976) { per curian?) (erphasis
added), “equal protection analysis requires strict scrutiny of a legisiative classlification only when the
classification Impermissibly interferes with the exercise of a fundamental right...."” See also California

Medical 4ss'n v, FEC, 453 U.5, 182, 101 S.Ct, 2712, 69 L.Ed.2d 567 (1981}; Mabﬁr_z._ﬂaﬁ,_&&.l.y_f. ”
464, 97 S.Ct. 2376, 53 1.8d.2d 484 (1977); Storer v. Boawn, 415 U.S, 724, 94 S.Ct, 1274, 39 | Ed.2d
714.(1974); American Party of Texas v. Whilte, 415,85, 767,.94.9.Ct, 1296, 39 L.Ed.2d 744 (1974);
San Antonio Independent Schaol District v. Rodriguez, 411 U.S. 1, 93 S.CE. 1278, 36 L.Ed.2d 16
(1973). To state it in terms of the freedoms at Issue here, no First Amendment issue is raised unless
First Amendment rights have been Infringed; for If there has been no Infringement, than there has
been no “abridgment” of those guaranties. See Branzburg v. Hayes, 408 U.S, 665, 92 S.Ct, 2646, 33
L.Ed.2d 626 (1972).

Today the Court departs from this rule, refusing to look at the record and determine whether the
classifications in the Minnesota use and sales tax statutes slanificantly burden the First Amendment
rights of petitioner and its fellow newspapers. The Court offars as an explanation for this failure the
self-reproaching conclusion that

http://web2.westlaw.com/result/documentiext.aspx?docsample=False&sv=Split&service=.,. 7/23/2007
Appellants Appendix Page 837

000000528

SUPP.ROA00698



103 8.Ct. 1365 Page 19 of 20

“courts as institutions are poorly equipped to evaluate with preciston the relative burdens of various
methods of taxation. The compilexities of factual ecanomic proof always present a certain potential for
error, and courts have little familiarity with the process of evaluating the relative economic burden of
taxes. In sum, the possibility of error Inherent In the proposed rule poses too great a threat to
concerns at the heart of the First Amendment, and we cannot tolerate that possibility.

Minnesota, ¥601 therefore, has offered no adequate justification for the special treatment of
newspapers.” Ante, at 1374-1375 (footnotes omitted).

Considering the complexity of issues this Court resolves each Term, this admonition as a general rule
is difficuit to understand, Considering the specifics of this case, this confesslon of Inability is
incomprehensible,

Wisely not relying sclely on its inability to welgh the burdens of the Minnescta tax scheme, the Court
afso says that even If the resultant burden on the press Is lighter than on others:

“[Tlhe very selection of the press for special treatment threatens the press not only with the current
differentfal treatment, but with the possibility of subsequent differentially more burdensome
treatment. Thus, even without actually imposing an extra burden on the press, the government might
be able to achleve censorial effects, for ‘[tlhe threat of sanctions may deter [the] exercise of [First
Amendment] rights almost as potently as the actual application of sanctions.’ ” Ante, at 1374.

Suraly the Court does not mean what it seems to say. The Court should be well aware from Its
discussion of Grosfean v._American Press Co. Inc., 297 1S, 233, 56 S.Ct. 444, BO L Ed, 660 (1936),
that this Court is quite capable of dealing with changes In state taxing laws which are intended to
penalize newspapers. As Justice Holmes aptly put it, *[T]his Court which so often has defeated the
attempt to tax in certaln ways can defeat an attemgpt to discriminate or otherwlse go too far without
wholly abollshing the power to tax. The power to tax is not the power to destroy while this Court sits.”
Panhandle Oif Co. v. Knox, 277 U.S. 218, 223, 48 S,Ct. 451, 453, 72 ,Ed. 857 {1928) (Holmes, J.,
dissenting), Furthermore, the Court Itseif Intimates that if the State had employed “the same method
of taxation but applied a lower rate to the press, so that there could be no doubt that the jegislature
was not singling out the **1381 press to bear a more burdensome*602 tax” the taxing scheme
would be constitutionally permissible, Ante, at 1375, n. 13. This obviously has the same potential for
“the thraat of sanctions,” because the legislature could at any time raise the taxes to the higher rate,
Likewise, the newspapers' absolute exemption from the sales fax, which the Court acknowledges Is

used by many other States, would be subject to the same attack; the exemption could be taken away,

The State Is required to show that its taxing scheme is rational. But In this case that showing can be
made easily. The Court states that *[t]he court below speculated that the State might have been
concerned that collection of a [sales] tax ¢n such small transactions would be impractical.” Id., at
1373. But the Court finds this argument “unpersuasive,” because "sales of other low-priced goods”
are subject to the sales tax, Jbid. | disagree. There must be faw such inexpensive [tems sold in
Minnesota in the volume of newspaper sales, Minneapolls Star & Tribune alone, as noted above, soid
approximately 489,345 papers every day In 1974 and sold another 640,756 papers every Sunday. In
1975 [t had a dally circulation of 481,789 and a Sunday circuiation of 619,154, Further, newspapers
are commonly sold in a different way than other goods, The legistature could have concluded that
paper boys, corner newstands, and vending machines provide an unreliable and unsuitable means for
collection of a sales tax. Must everyone buying a paper put 26¢ In the vending machine rather than
25¢; or should the price of a paper be raised to 304, giving the paper 4¢ more profit; or should the
price be kept at 25¢ with the paper absorbing the tax? In summary, so long as the State can find
another way to collect revenue from the newspapers, imposing a sales tax on newspapers would be to
no one's advantage; not the newspaper and Its distributors who wauld have to celiect the tax, not the
State who would have to enforce collection, and not the consumer who wouid have to pay for the
paper in odd amounts. The reasonable alternative Minnesota chose was to impose the use tax on ink
and paper. “There Is no reason *603 {0 Delleve that this iegisiative choice Is Insufficientiy tailored to
achieve the goal of ralsing revenue or that it burdens the flrst amendment in any way whatsoever.”

314 N.W.2d, at 207, Cf. Minpesola v, Clover Leaf Creamery (0., 449 U.5, 456, 101 S.Ct, 715, 66
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. The Court finds in very summary fashlen that the exemption newspapers receive for the first
$100,000 of Ink and paper used also violates the Flrst Amendment because the result [s that only a
few of the newspapers actually pay a use tax, I cannct agree, As explained by the Minnesota Supreme
Court, the exemption [s in effect a $4,000 credit which benefits all newspapers, 314 N.W.2d, at 203.
Minneapolis Star & Tribune was beneflted to the amount of $16,000 in the two years In question,
$4,000 each year for its morning paper 2nd $4,000 each year for its evening paper, /bid. Absent any
improper motive on the part of the Minnesota legislature in drawing the limits of this exemption, it
cannot be construed as violating the First Amendment. See Qk/ahoma Press Publishing Co. v. Walling,
327 .5, 186, 194, 66 S.Ct. 494, 498, 90 l.Ed. 614 (1946). Cf. Mabee v. White Plains Publishing Co.,
327 U5, 178, 66 S.Ct. 511, 90 L.Ed. 607 (1946). The Minnesota Supreme Court specifically found
that the exemption was not a “deliberate and calculated device” designed with an illicit purpose. 314
N, W.2d, at 208 There |s nothing In the record which would cast doubt on this conclusion. The
Minnesota court further explained:

*[1]t Is nacessary for the legisiature to canstruct economically sound taxes in order to ralse revenue.
In order to do so, the leglslature must classify or grant exemptions to insure that the burden upon the
taxpayer in paying the tax or upon the state In collecting the tax does not outweigh the benefit of the
revenues to the state, ‘Traditionally classification has been a device for fitting tax programs**1382 to
local needs and usages in order to achieve an equitable distribution of the tax burden.’ Madden v.

Kentucky, 309 U.S, 83, 88 [60 5.Ct. 406, 408, 84 L Ed, 590] (1940)." Id., at 209-210.

*604 There is no reason to conclude that the State, in drafting the $4,000 credit, acted other than
reasonably and ratlonally to fit its sales and use tax scheme to Its own local needs and usages.

To collect from newspapers their falr share of taxes under the sales and use tax scheme and at the

same time avold abridging the freedoms of speach and press, the Court holds today that Minnesota

must subject newspapers to millions of additional dollars in sales tax liability. Certainly this is a hollow

victory for the newspapers and [ serlously doubt the Court's conclusion that this result would have
. bean intended by the "Framers of the First Amendment.”

For the reasons set forth above, I wouid affirm the judgment of the Minnesota Supreme Couit.
U.5.,1983,

Minneapolls Star and Tribune Co. v. Minnescta Com'r of Revenue

460 U5, 575, 103 S.Ct. 1365, 75 L.Ed.2d 295, 9 Media L, Rep. 1369

END OF DOCUMENT

(C) 2007 Thomson/West. No Claim to Orlg. U.5. Govt. Warks.
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Commonwealth Court of Pennsylvanla.

ADAMS QUTDOOR ADVERTISING, LTD., a limited partnership, by its general partners, Adams Outdoor
Advertising, Inc. and Stephen Adams, Pocono Outdoor Advertising Co., FKM Advertising Co., FKM
Praperties, John W. Wallace, James Ballard, Jerry Rubin, Elmer M, Rinehart, Seymour Katz, Lawrence
T. Simon, Robert Stofflett and Shirley Stofflett, His Wife, Appellants,

V.

BOROUGH OF STROUDSBURG and Jeffrey B. Wilkins.

Argued Sept, 14, 1995.

Decided Qct, 20, 1995,

Reargument Denled De¢, 7, 1995,

Sign owners filed suit to both declare invalid and enjoin borough from enforcing borough ardinance
which taxed and required annual license fee for off-premises signs, The Court of Common Pleas,
Monroe County, No. 3196 Civil 1993, O'Brien J., granted summary judgment to borough, and sign
owners appealed. The Commonwealth Court, No, 205 C.D. 1995, Pellegrini, J., held that: (1)
ordinance did not violate equal protection or uniformity clauses; (2) ordinance did not violate sign
owners' First Amendment rights; and (3) erdinance was not unconstitutional taking.

Affirmed,
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- 92XXVI(E) Particular Issues and Applications
~32XXVI(E)6 Taxation
- 92Kk3561 Property Taxes
- -92k3562 k. In General, Most Clted Cases
{(Formerly 92k223.5)
.- 268 Municipal Corporations KeyCite Notes_Eﬂ
268 X1 Fiscal Matters
- 288XIII(D) Taxes and Qther Revenue, and Application Thereof

. 268KGH7 Constitutional Requirements and Restrictions

- 268l957(3} k, Limitatlons as to Rate or Amount, or Property or Persons Taxabie. Most
Cited Cases

WFTTHT]

G

-~ 371 Taxation KeyCite Notes
-+~ 37111L Property Taxes

37 111I(B) Laws and Regulation
++-3711I(B)4 Constitutional Regulation and Restrictions Concerning Equality and Uniformity
v 2£1K2134 Classification of Subjects, and Uniformity as to Subjects of Same Class

+ 371k2135 k. In General. Mogt Cited Cases
{(Formerly 371k42(1))

Differences between off-premises signs and on-premises signs provided reascnable and nonarbitrary
basls for borough to tax only off-premises signs, and therefore tax classification did not violate equal
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protection or uniformity clauses, where off-premises signs were larger, had capacity to generate
income, bore no direct relation to property on which they were posted, and changed messages

relatively frequently, L.3.C.A, Const.Amend. 14; Const, Art. 8, § 1.

&

[8] KeyClte Nates

«~ 92 Constitutional Law

. 92XXVI Equai Protection

. .92XXVI(E}6 Taxation

- 92k3560 k, In General, Mgst Cited Cases
(Formerly 92k228.5}
371 Taxation KgyCite Notes EE:
- 371111 Property Taxes
- 3711II{B} Laws and Regulation
.= 371111(B)4 Constitutional Regulation and Restrictions Concerning Equality and Uniformity

~+371Kk2121 k. Constitutional Requirements and Operation Thereof. Most Cited Cases
{Formerly 371k40{1))

For purpose of constitutional challenges to taxation scheme, both equal protection clause and
unlfermity clause require same analysis, J,5.C.A. Lonst.Amend, 14; Capst, Art. 8, § 1.

F

[9] KeyCite Notes.

.--92 Constitutional Law
- 92XXV] Equal Protection
- 92XXVI{E) Particular Issues and Applications
- DRXXVI(E)6 Taxation
. 92k3560 k. In General, Most Cited Cases

(Formerly 92k228.5)
371 Taxation KeyClte Notes @
- 371111 Property Taxes
- 37111 B) Laws and Regulation
-37111I{B)4 Constitutional Regulation and Restrictions Concerning Equallty and Uniformity
+-371k2121 k. Constitutional Requirements and Operation Thereof, Most Cited Cases

Ay e rrwmmnr

{Formerly 371k40(1})

In context of tax legisiation, equal protection and uniformity clauses do not require absolute equality
and perfect uniformity in iImposition of tax, but |egislation cannot treat similarly situated entities

differently. LLS.C.A. Const.Amend, 14; Const. Art. 8, § 1.

&

[10] KeyCite Notes,

.- 92 Constitutional Law
- 92XXVI Equal Protection
. -92XXVI(E) Particular Issues and Applications

- 92XXVI{E)S Taxation
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.- -92k3560 k. In General, Most Cited Cases
{Formerly 92k228,5)

371 Taxatlon KeyCite Ngtes @
v -3211H Property Taxes
. 37111 B) Laws and Requlation
.- -371I1I(B4 Constitutional Regulation and Restrictions Concerning Equality and Uniformity
. -371k2134 Classification of Subjects, and Uniformity as to Subjects of Same Class

w 3731K2135 K. In General, Most Cited Cases
{Formerly 371k42(1))

LUnder equal protection and uniformity clauses, if tax is Imposed only when entity fails within certain
class, legislative body must have reasonable basis for singling out that category; i.e., classification

must be nonarbltrary, as well as reasonable and just. U.S.C.A. Const.Amend, 14; Congt. Art. 8, § 3.

[

[11] KeyCite Notes

92 Constltutional Law
92X XVI Equal Protection
- -9AXXVI{E) Particular Issues and Applications
- Q2XXVI(E)Y6 Taxation
- 92k3560 k. In General. Most Cited Cases
(Formerly 92k228.5)

XC,

.- 371 Taxation KeyCite Notes
.- - 371111 Property Taxes
371 ILI(B) Laws and Regulation
. 371III{BY4 Constitutional Regulation and Restrictions Concerning Equality and Uniformity
.+ 371k2134 Classification of Subjects, and Uniformity as to Subjects of Same Class

- 373K2138 K. In General, Most Cited Cases
{Formerly 371k42(1))

Absent real distinction between classes in tax leglsiation, legisiation will be deemed unconstitutional
under equal protection and uniformity clauses. U.S.C.A. Const Amend. 14; Const. Art. 8, § 1.

[

.- -92 Constitutional Law
«--G2XVIIl Freedom of Speech, Expression, and Press
. 92ZXVIII(E) Advertising and Signs
. 92XVII(E)3 Signs
- 92k165S k. In General. Most Cited Casses
{Formerly 92k90,3)

268 Municipal Corporations KeyCite Notes,
. 268XIII Flscal Matters
-+ 268XIII(P) Taxes and Other Revenua, and Application Thereof
< 268k957 Constitutional Requirements and Restrictions

[12]) KeyCite Notes
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Cit as

Borough ordinance taxing off-premises signs, but not on-premises signs, did not viclate sign owners’
right to freedom of press by penalizing select members of print media, where nothing suggested that
tax was directed at suppressing any particulzr ideas or that It was likely to stifle free exchange of
opinions, and ordinance did not single out ona small group of off-premise 5igns for tax while
exempting others, U,5,C.A, Const.Amend,_1.

{13] KeyClte Notes

--92 Constitutional Law
- 92XVIII Freedom of Speech, Expression, and Press
92XVIILI(E) Advertising and Signs
92XVIII(E)3 Signs
- 92k1655 k. In General, Most Cited Cases
(Formerly 92k%90.3)

.- 268 Mupicipal Corporations KeyCite Noltes
- 268X11! Fiscal Matters '
« -26BX111{D} Taxes and Other Revenue, and Application Thereof
i 268k9:37 Constitutional Requirements and Restrictions
w-268k957(3) k. Limitations as to Rate or Amount, or Property or Persons Taxable, Most

Clted Cases

Borough's ordinance which Imposed tax on all off-premises signs regardless of their content did not
violate sign owners' right to free speech, where ordinance exempted on-premises activities, Including
expression of opinions or political bellefs, zoning officer mechanically applied tax to all off-premlises
signs and t0 no on-premises signs, and, in adopting ordinance, borough considered increases in traffic
and concomitant costs that benefit owners of off-premlises signs, as well as aesthetics and vehicular

safety, but not messages conveyed on such signs. U.8.C.A, Const Amend. 1.

[14] Key(Clte Notes_ EQ

92 Constitutional Law
- -92XYIII Freedom of Speach, Expression, and Press

- 92XVILI(AY In General
--92XVIII(A)3 Particular [ssues and Applicaticns in General
92k 1572 k. Taxation. Most Ci cases

(Formerly 92k90,1(1))

- 32 Constitutional Law Key(ite Notes

32 XVIII Freedom of Speech, Expression, and Press
w. 92XVIII(A) In General
< 92XVIII(A)I Particular Issues and Applications in General
«-92K1545 k, In General. Most Cited Cases
(Formerly 92k90.1(1))

Tax or fee on speech, amount of which depends upon content of that speech, is constitutionally
suspect and wiil be found to be constitutional only If government shows that it is necessary to serve

htip://web2. westlaw.com/result/documenttext.aspx?docsample=False&sv=Split&service=... 7/23/2007
Appellants' Appendix Page 846
000000537

SUPP.ROA00707



667 A.2d 21 Page 7 of 15
compeiling Interest and that it is narrowly drawn to achieve that end. U.S.C.A, Const.Amend. 1.

(12] KeyClte Notes. E{B

- 92 Constitutional Law
--92XVIII Freedom of Speech, Expression, and Press
- 92XVIIT(E) Advertising and Signs
- 92XVIII(E}3 Signs

--92k1655 k. In Generai, Most Clted Cases
{Formerly 92k90.3) ‘

Under First Amendment, if regulation taxing signs Is “content neutral,” 1.e,, it does not consider
content of message in determining whether sign s to be taxed, then government need only prove that
ordinance is narrowly tailored to serve significant governmental interest, and that it leaves open

ample alternative channels for communication. U.S.C A, Const.Amend. 1.

[16] KayCite Notes

- 92 Constitutional Law
--92XYIII Freedom of Speech, Expression, and Press
. “92XVIII{A) In General
- -92XVIII(A)L In General
.- 92k1511 Content-Neutral Regulations or Restrictions
- 92k1512 k. In General, Most Clted Cases
(Formerly 92k30(3))
‘92 Constitutional Law KeyCite_Notes
.- 92XVIHI Freadom of Speech, Expression, and Press

+-92XVILI(A)L In General
--92k1516 Content-Based Reguiations or Restrictions

- 32k1517 k. In General. Most Cited Cases
(Formerly 92k90(3))

In determining whether governmental regulation of speech is content based, courts' principal inguiry
is whether government adopted reguiation because of its disagreement with message to be conveyed
by speech; government's purpose in enacting legisiation Is courts' controlling consideration, and If

that purpose is unrelated to content of speech, then reguiation will be deemed to be content neutral.

U.5.C.A, Const.Amend, 1.

[17] KeyClte Notes @

. 92 Constitutional Law
---92XVI]] Freedom of Speech, Expression, and Press
O2XVITI(AY In General
L0 92XVIII{A)L In General
. -92k1516 Content-Based Regulations or Restrictions
+-92K1917 k. In General. Most Clted Cases
(Formerly 92k90(3))
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- 92 Constitutional Law KeyCite Notes Eﬂ
- 92XVIII Freedom of Speech, Expression, and Press
- 92XVIII(A) In General
+.-92XVIII{A)] In General
+~92Kk1516 Content-Based Ragulations or Restrictions
--92K1518 k, Strict or Exacting Scrutiny; Compelling Interest Test, Most Cited Cases
(Formerly 92kS0(3))

If purpose behind governmental regulation is related to content of speech, or if, in determining
whether regulation applies, one must look to content of speech, then, absent cornpelling reason
offered by government, it will be found to be unconstitutional. U.S.C.A, Const.Amend, 1.

7

b

[18B]) Key(lte Notes

92 Constitutional Law
- 92XVYIIl Freedom of Speech, Expression, and Press
- 92XVIII(E) Advertising and Signs
~--92XVIII(E)3 Signs
-+92k1662 k. Off-Premises Signs. Most Clted Cases
(Formerly 92k90.3)
.- 268 Municipal Corporations KeyCite Notes @
.- 268X11] Fiscal Matters
<« 268XIII{D) Taxes and QOther Revenue, and Application Thereof
-+ 268K957 Constitutional Requirements and Restrictions

--268k957(3) k. Limitations as to Rate or Amount, or Property or Persons Taxable. Most
Cited Cases

Borough ordinance taxing off-premises signs regardless of content of signs was not unconstitutional
burden on noncommerclal speech, where borough did not seek complete ban on off-premises signs,
and borough provided content-neutral reasons for tax, inctuding offsetting costs of Increased traffic,
improving aesthetics, and Improving vehicle safety, U.5.C. A, Const. Amend, 1.

[

-92 Constitutional Law
- 92XXVIl Due Process
+ -O2XXVII{G) Particular Issues and Applications
L 92XXVII(G)3 Property In General
L 92k4075 Eminent Domalin
—92ka076 k. In General. Most_Cited Cases
(Formerly 92k227)
.- 268 Municipal Corporations Key(ite Notes_
.- -268XIII Fiscal Matters
+ - 2068XIII{D) Taxes and Other Revenue, and Application Theraof
. 268K957 Canstitutional Requirements and Restrictions

- 268k957(3) k. Limltations as to Rate or Amount, or Property or Persons Taxable, Most
Cited Casesg

[19] KeyCite Notes
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Ordinance taxing off-premises signs was within borough's taxing authority and, therefore, could not
be struck down under due process clause as taking without just compensation. U.S.C.A. Const.Amend,
14.

*23 David H, Maoskowltz, for appellants.
Ralph A. Matergia, for appellees.

Before PELLEGRINI and KELLEY, 1., and RODGERS, Senlor Judge,

PELLEGRINI, Judge,

Adams Outdoor Advertising, Inc., Stephen Adams, Pocono Qutdoor Advertising Company, FKM
Advertising Company, FKM Properties, John W, Wallace, James Ballard, Jerry Rubin, Elmer M.
Rinehart, Seymour Katz, Lawrence T, SImon, Robert Stofflett, and Shirley Stoffiett {Sign Owners),
appeal a decislon of the Court of Common Pleas of Monroe County (trial court) granting summary
judgment In favor of the Borough of Stroudsburg {(Borough) and Jeffrey B, Wilkins,

*24 On August 7, 1991, the Stroudsburg Berough Councll (Council) enacted Ordinance No. 706

{Ordinance), which provided for the payment of an annual tax for off-premises signs ML \geated
within the 8orough, More specifically, the Ordinance required that property owners obtain an annual
license for off-premises signs located on their property and pay an annual tax calculated at a rate of
$2.00 per every square foot of the face of the sign. The Ordinance expressly exempted business

signs, construction signs, directory signs, real estate signs, and palitical signs EN2 fram the licensing
and taxing requlirements.

FN1, Sectlon 401 of the Qrdinance defines off-premises signs as;

A sign visible from a public way that directs attention to a business, commaodity, service,
entertainment, attractlon, or subject sold, offered, or existing eisewhere than upen the
same lot where such sign [s displayed. The term off-premises sign shall inciude an
outdoor advertising sign (blllboard} on which space Is leased or rented by the owner
thereof to others for the purpose of conveying a commercial or non-commercial message.

EN2. The definitions of these signs set forth In the Ordinance indicate that they are all on-
premises signs, 1.e., they contain information pertaining to the activity located on the
premises where the signs are posted. Further, In construing the Ordinance, the Borough
considers activities on the premises to include the expression of opinions and political
views, See Affidavit of Harold A. Bentzoni.

The preamble to the Ordinance sets forth Its purpose, indicating that, as a result of an increase in the
volume of traffic, the Borough's costs for police, street, fire, and emergency management services
have also Increased. The preambie further specified that the tax was being imposed bacause the
owners of off-premises slgns, through leasing and rental fees, benefit from this increase In traffic

volume, N3

FN3. The preamble also indicated that off-premises signs are not assessed for purposes of
real property taxes,

The Sign Owners subsequently filad a complaint for declaratory relief in the trial court, contending
that the Ordinance is invalid and requesting the trial court to enjoin the Borough from Imposing the
licensing fee and tax upon the signs. After the Borough flled an answer to the complaint, both parties
filed cross-motions for summary judgment, Based upon the affidavits, depositions, and pleadings
before It, the trial court found that the Ordinance was not unconstitutional and entered judgment in
faver of the 8orough and against the Sign Owners. The Sign Owners then flled this appeal.
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[} (2] @ [31 @ (41 1] {61 We begin by observing that, unlike a license fee, the

purpose of which is to offset the costs of regulation, 3 tax is Imposed for the purpose of raising
revenue. Tallay v. Commonweaith, 123 Pa.Cmwith, 313, 553 A.2d 518 (1989). Even though the
imposition of or exemption from a tax may advance other governmental concerns, e.g., the
ranufacturing exemption from state taxation serves to encourage manufacturing within Pennsylvania,
the primary purpose of taxes is always to raise money for the taxing authority, White v, Medfcal
Professional Liability Catastrophe Loss Fund, 131 Pa.Cmwith, 562, 521 A.2d 9 (1990). Moreover, the
taxing authority possesses wide discretion regarding matters of taxation, with this discretion belng
limited by the requirements of the Equal Protectlon and Unifermity Clauses of the United States and
Pennsylvania Constitutions. Leventhal v, City of Philadelphia,_518 Pa. 233, 542 A.2d 1328 (1988).
Legisiation that Imposes a tax is presumed to be constitutional, and the taxpayer challenging that
legislation bears the burden of proving that It clearly, palpably and plainly viclates the constltution.
Leonard v, Thornburgh, 507 Pa. 312, 489 A.2d 1349 (1983); Brown v, Department of Revenye, 125
Pa.Cmwith. 197, 624 A.2d 795 (1993), aff'd, 536 Pa, 543,640 A.2d 412 (1994), Any doubls
regarding the constitutionality of tax legistation shouid be resolved in favor of uphelding its

constitutionality. Id. In the instant case, because the parties admitted during oral argument that this
is a tax and not a |icense fee, the only Issues before us are whether the tax Is unlform and whether it

is an unlawful Infringement upon the Sign Owners' First Amendment rights.FN4

EN4, Because the Sign Owners have conceded that this Is a tax, and not a fee, we need
not address thelr argument that It exceeds the reasonable costs of administration of the
Ordinance. This argument is not applicable to tax legislatlon, but Iinstead, applies only to
challenges to license fees. See White v, Medical Professional Liabifity Catastrophe Loss
Fund, 131 Pa.Cmwith, 567, 571 A.2d 9 (1930).

*25 1.

X

[7] [8] The Sign Owners' primary contention is that the tax Imposed by the Ordinance
violates the Equal Protection Clause of the United States Constitution and the Uniformity Clause of the
Pennsylvania Constitution, E¥3 The Sign Owners argue that, since the tax is imposed on off-premises
signs but Is not imposed upon on-premises signs or cther types of structures, it affects only a small
group of taxpayers and is, therefore, unconstitutional.

FNS. For pusposes of constitutional challenges to a taxation scheme, both the Equal
Protection Clause and the Uniformity Clause require the same analysis. Brown v,
Department of Revepue, 155 Pa,Cmwith, 197, 624 A,2d. 795 (1993}, affd, 336 Pa, 243,
640 A.2d 412 {1994). Hence, the discussion szt forth in this Opinion addresses the Sign
Owners' challenges under both of these clauses.

X X
{31 @ [10] [11] I:E In the context of tax legislation, equal protection and uniformity do not
require absolute equality and perfect uniformity in the imposition of a tax. City of Pittsburgh v,
Commonwealth, 522 Pa. 20, 559 A.2d 513 (1989). However, the legislation cannot treat similarly

situated entitles differently, Leventhal v. City of Philadalphia, S18 Pa, 233, 542 A.2d 1328 (1988). If a
tax is Imposed only when an entity falls within a certain class, the legisiative body must have a

reasonable basis for singling out that category; l.e., the classification must be non-arbitrary, as well

aff'd, 536 Pa, 543, 640 A.2d 412 {1994); City of Plttsburgh v. Commonwealth, 522 Pa,. 20, 552 A.2d
513 (1989). Absent a real distinction between the classes in tax legisiation, it will be deemed

unconstitutional, Leonard v. Thoraburgh, SO7 Pa, 317..489 A.2d 1349 (1985).

Here, there is a real and non-arbitrary distinction between off-premises and on-premises signs that
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would permit the Borough to classify the two differently for taxation purposes. An off-premises sign,
which is classified as a billboard, Is of considerable size and bears no direct relationship to the
activities on the property on which it is located, The messages contained on off-premises signs
generally change on a relatively frequent basls depending vpon the company leasing the sign for
advertising purposes, Additionally, off-premises signs, through leasing and rental fees, have the
capacity to generate income, and as such, are a business In and of themselves. On the other hand,
on-premises signs are generally smaller in slze and bear some direct relationship to the property on
which they are posted. They generally are of 8 more permanent duration, changing only with the
status of the activity located on the property. Finally, unlike off-premises signs, on-premises signs do
not, by themselves, generate income, Just as we held in Magazine Publishers of America v,
Repariment of Revenue, 151 Pa.Cmwith, 592, 618 A.2d 1056 (1992), aff'd, 339 Pa, 563, 654 A.2d

719 (1995), that there was a reasonable distinction between newspapers and magazines based upon
format and frequency of publication, as well as ability of newspapers to carry legal advertising, the
differences between off-premises and on-premises slgns are, If anything, more substantial and
provide a reasonable and non-arbitrary basls for the Borough's drawing of a distinction between the
two in the Ordinance.

[12] Even if there Is a reasonable distinction between off-premises and on-premises signs, thus
making the Ordinance constitutional under the Equal Protection and Uniformity Clauses, the Sign
Owners argue the tax nevertheless violates their First Amendment right to freedom and of the press.
Citing to Arkansas Writers' Project, In¢. v, Ragland, 481 U.S. 221, 107 85.Ct. 1722,.95 L.Ed.2d 209
(1987), and Minpeapolis Star & Tribune Co, v, Minnesota gqmmissmgci_ﬂg_ﬁﬂﬂﬂ_&w

103 S.Ct, 1365, 75 L.Fq.2d 295 (1983), the Sign Owners argue that the Ordinance unconstitutionally
penalizes select members of the print media, I.e., off-premises signs, and as such, viclates the First

Amendment.

*26 In Arkansas Writers' Project, the Supreme Court held that a state tax, which was imposed upon

some magazines and not upon others, Infringed upon rights protected by the First Amendment,EbR as
such, the Supreme Court reasoned, the state was required to prove that it had an overriding

compelling interest to justify that discrimination, and that the tax was narrowly drawn to achieve that
interest. Concluding that the state did not meet this burden of proof, the Supreme Court found the tax

to be unconstitutional.FNZ Similarly, in Minneapolis Star, the Supreme Court held that a use tax on the
cost of paper and Ink used for publications, for which there was a $100,000.00 annual exemptlon, was

unconstitutional under the First Amendment.Ei2 In so doling, the Court reasoned that the tax singled
out the press and also targeted a small group of newspapers, thus resembling a penalty for certain
NEWSPapers.

ENS, The Supreme Court noted that the First Amendment claims were obviously
intertwined with interests arising under the €qual Protection Clause. Because the tax
directly Implicated freedom of the press, the Supreme Ceurt analyzed it primarily in First

Amendment terms, Arkansas Writers' Project, 481 LS, at 227 n. 3, 107 5.Ct. at 1727 n.
3.

FNZ. The Supreme Court alse found the tax to be unconstitutional because it was content
based.

FN8. As in Arkansas Writars' Profect, the Supreme Court did not consider Equal Protection
violations.

The Supreme Court, however, addressed this issue again in Leathers v, Mediock, 499 U.5, 439, 111
S.Ct. 1438, 113 L Fd.2d 494 (1991), In which It cansidered the constitutionality of 2 sales tax that
was Imposed only upon cable television and no other medla, Discussing Arkansas Writers' Project and
Minneapolis Star, the Supreme Court noted that those cases "demonstrate that differential taxation of
First Amendment speakers Is constitutionally suspect when it threatens to suppress the expression of
particular ideas or viewpoints.” Id. at 477, Observing that there was nothing in the case to indicate
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that the tax was directed at suppressing particular Ideas or that the tax was likely to stifle the free
. exchange of opinions, the Supreme Court upheld the tax as constitutional. Id.

The reasoning of Leathers was subsequently applied by this Court In Magazine Publishers of America
v. Department of Revenue, supra, In that case, which invalved a challenge to a statute that taxed
magazines but not newspapers, we rejected the argument that such a taxation scheme infringed upon
the magazine publishers' First Amendment rights. In so doing, we observed that the tax “does not
reflect any Interest by the General Assembly in censoring [the publishers'] activities or stifling the free
exchange of ideas.” Jd. 618 A.2d at 1061,

Here, there Is nothing in the record or In the Ordinance suggesting that the tax was directed at

suppressing any particular ideas or that it is llkely to stifle the free exchange of «:rpinh:ms.ﬂ:‘Ii In fact,
the reasons advanced by the Borough for the Ordinance are to the contrary: to off-set the costs
associated with increased traffic, to enhance aesthetic values, and to Improve vehicular safety,
Moreover, because that tax was imposed upon all off-premises signs, It does not single out one small
group of off-premises slgns while exempting others from taxation. Under the reasoning of Leathers,

therefore, the tax cannot be deemed to be unconstitutiona), EN1Q

EN9. This conclusion is further supported by the fact that the Ordinance does not prohibit
off-premises advertising in the Borough. Moreover, under the Ordinance, there is no tax
imposed, and consequently, no Infringement upon other forms of media that would foster
the exchange of Ideas.

EN1Q. To hold otherwise would be absurd in llght of several other Supreme Court cases
that have found that a municipality's banning of off-premises outdoor advertising is
constitutiona, See Metramedia, Inc. v. City of San Diegp, 453 U.S. 490, 101 S.Ct. 2882,
69 L.Ed.2d 800 (1981); Members of City Council of the City of Los Angeles v, Taxpayers
for Vincent, 466 U,S, 789, 104 S.Ct, 2118, 80 L.Ed.2d 772 (1984).

I,

[13] Eg The Sign Owners also argue that the tax Imposed by the Borough is unconstitutional
because It violates their rights to free speech, The $lgn Owners contend that the Borough Zoning
Officer, In determining whether the sign is exempt from the tax, *27 must look to its content and
determine whether it relates to the activity that occurs on the premises, As such, the Sign Owners
argue, the Ordinance unconstitutlonally Imposes a content based tax.

KC
[14] @ (15] As the Sign Owners correctly argue in thelr brief, a tax or fee on speech, the
amount of which depends upan the content of that speech, Is constitutionally suspect. Forsyth County
v, Nationalist Mavement, DS U.S, 123, 122 5.CL, 2393, 120 L.Ed,2d 101 (1992). Such a tax or fee
will be found to be constitutional anly If the government shows that it Is necessary to serve a
compelling interest and that it is narrowly drawn to achleve that end. Arkansas Writers' Project, Inc.
v._Ragland, 481 U.S. 221, 107 S.Ct, 1722, 95 L.Ed.2d 209 (1987). However, If the regulation |Is
content neutral, i.e,, it does not consider the content of the message In determining whether the sign
Is to be taxed, then the government need only prove that the ordinance is narrowly tailored to serve a
significant governmental Interest, and that It leaves open ample alternative channels for

communication. Ward v. Rock Against Racism, 491 U.S. 781, 109 S.Ct, 27486, 105 L.Eq.2d 66,
rehearing den'd, 492 U.S, 937, 110 S.Ct, 23, 106 L.Ed.2d 636 (1989),ENM

FN11, While neither party argues that the Borough does not have a significant Interest or
that the Ordinance does not leave ample avenues for communication, we note that these
conditlons have clearly been mat by the reasons proffered by the Borough for the
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Ordinance and by the fact that oplnions and political views may be expressed via on-
premises signs.

[1&] @ [17] Eg In determining whether a governmental regulation of speech is content based, our
principal Inquiry is whether the government adopted the requlation because of its disagreement with
the message to be conveyed by the speech. (lark v. Community for Creative Non-Violence, 468 U.S.
288, 104 5,Ct, 3063, 82 1..Ed.2d 221 {1984). In other words, the government's purpose in enacting
the legislation is the Court’s controlling consideration, and If that purpose is unrelated to the content
of the speech, then the regulation will be deemed to be content neutral, Ward, supra. If, on the other
hand, the purpose bzhind the regulation is related to the content of the speech, or If, in determining
whether the regulation appiies, one must look to the content of the speech, then, absent a compelling
reason offered by the government, it will be found to be unconstitutional, Arkansas Writers' Project,
Inc. v. Ragiand, 481 U.S, 221, 102 5,Ct, 1722, 95 I..Ed.2d 209 (1987).

In the present case, the Ordinance imposes the tax on all off-premises signs regardless of thelr
content, Moreover, in adopting the Ordinance, the Borough Councll considered the increase in traffic
and concomitant costs that benefit the owners of off-premises signs, as well as aesthetics and
vehicular safety. The Borough Council did not adopt the Ordinance because it disagreed with the
messages conveyed on off-premises signs. Furthermore, because the exemption for activity occurring
on-premises includes the expression of opinions or political beliefs, and because the Borough Zoning

Officer mechanically applies the tax to all off-premises signs and to no on-premises signs,mﬂ the
Ordinance Is content neutral. See Rappa_v. New.Castie County, 18 _F.3d 1043, 1067 (3d Cir,1994)
(holding that tax exemption for signs advertising activities conducted on-premises is not content
based).

FNL12. Although neither of these facts are expressly stated in the Ordinance, the affidavits
adduced in support of the motions for summary judgment indicated that this is how the
Ordinance Is applied. In considering the constitutionality of the Ordinance, we can
examine the Borough's construction thereof, including its interpretation and
Implementation of the Ordinance, Forsyth County v. Nationalist Movement, 505 U.5,.123,
112 S.Ct. 2393, 120 L.Ed.2d 101 (1992).

IIL

&

3

[18] The Sign Owners contend that the Ordinance is unconstitutional because it disadvantages
non-commercial speech. Citing to Melromedia, Inc. y. City of San Diego, 453 U.S. 460, 101 S.CL,
2882, 69 L.Ed.2d 800 (1981), the Sign Owners contend that, because the Ordinance imposes a tax on
non-commercial signs, |.e., off-premises signs with non-commercial messages, while [t exempts
various types of commercial speech, L.e,, on-*28 premisas signs, It infringes on thelir right to free
speech under the First Amendment.

In Metromedia, Inc., the Supreme Court, recognizing that non-commercial speech is afforded a
greater degree of protection under the First Amendment than commercial speech, Invalidated a
portion of the city ordinance that expressly banned 3all non-commercial messages, both on-site and
off-site, while permitting on-site commerciai advertising. In s0 doing, the Supreme Court held that the
city had failed to offer any ¢compelling reasons for its ban of all non-commercial messages. However,
also in that case, the Supreme Court did uphoid a portion of the ordinance banning all off-site
advertising signs while permitting on-site billboards. Noting that the total ban on all off-site signs was
directly related to the objectives of traffic safety and aesthetlcs, and deferring to the City's judgment
that its Interests in those objectives shouid yield to the greater interest of on-site commercial
advertising, the Supreme Court upheld as constitutional that portion of the ordinance. Id.

Desplte the Sign Owners’ contention, Metromedia 1s simply inapplicable to the present case. First, it
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invoived the regulation of billboards via the prohibition of off-premises signs, not, as here, the

. imposition of a tax on such signs.EM*3 Also, unllke In Metromedia, the Borough in the instant case
| does not seek to ban off-premises signs. Even if we were to assume that Metromedia did apply to the
facts of this case, its holding that the city's ban of all off-premises signs was constitutional would be
supportive of the Borcugh's actions and contrary to the Sign Qwners' position. The reasons proffered
by the Borough for imposing the tax, i.e., to offset the costs on increased traffic, to Improve
aesthetics, and to Improve vehicular safety, were found by the Supreme Court to be sufficlent to

support a municipality's ban of all off-premises signs,E14

FM13. This distinction Is also signiflcant with respect to the Sign Owners' argument that
the Ordinance unconstitutionally favors one type of commercial speech over another. In
making this argument, the Sign Owners cite to Clty of Cincinnatl v, Discovery Network,

Inc., 507 \U.S, 410, 113 5.C1,.1505, 123 L.Ed.2d 99 (1993}. In that case, however, the
Supreme Court struck down a city ordinance that bannead all cormmerclal handbills, stating

that there must be a reasonable flt between the City's regulation of commercial
advertising and its stated purpose. Here, there Is no ban, and in fact, no regulation of
commerclal advertising in the Borough. Instead, there Is only a tax on all off-premises
signs, both commerctal and non-commercial. As such, Discovery Network likewise Is not
applicable here.

FN14. Using this reasoning, and in light of the fact that on-premises signs can convey
political messages, we reach the same conclusion with respect to the Sign Owners'
contentlon that the tax improperly burdens polltical messages. Therefore, we wili not
address that contention in depth in this Opinion.

IV,

@ it

[19] Finally, the Slgn Owners contend that the tax Is invalid because it violates their rights to due
process by taking their property without providing them with just compensation. Citing o Lucas v.
South Carofina Coastal Counci, 505 U.S, 1003, 112 S.Ct, 2886, 120 L.€d.2d 798 (1992), In which the
Supreme Court held that a regulation that denies a landowner all economically beneficlal or productive
use of hls or her land will be considered to be a taking for which compensation is warranted, the Sign
Owners argue that the tax would prevent some of them from leasing to off-premises signs at a profit.
This, the Sign Owners argue, constitutes a taking of property without just compensation,

In making this argument, the Sign Owners fail to realize that Lucas involves a regulation, and the
instant case involves a tax, As the Supreme Court observed in City of Pittsburgh v, Alco Parking Corp.,
417 U.S. 369, 94 5,Ct. 2291, 43 L.Ed.2d 132 (1974), courts have consistently refused to entertain a
due process claim that a tax Is so excessive or unreasonable so as to cause a business to0 become
unprofitable, and therefore, constitutes a taking. In Afco Parking, the operators of off-street parking
faciiitles challenged the constitutionality of a Pittsburgh City Ordinance that imposed a twenty percent
tax on the operators' gross receipts, contending that the tax was unreasonably high and constituted a
taking without compensation. The Supreme Court refused to analyze the tax under*29 the operators’
takings argument, stating that, so long as tha tax s within the power of the taxing authority, it will

not be struck down as violative of due process under the Fifth Amendment. /d.FN3%

FN135, The Sign Owners also argue that the tax operates as a prior restraint on speech
because It would tax non-commerclal on-premises signs. This argument, however,
disregards the fact that the Ordlnance, as interpreted and applied by the Borough, does
not tax on-prem|ses signs which express opinions and political views, See note 13, supra.

Accordingly, the declsion of the trial court granting summary judgment in favor of the Borough and
against the Sign Owners is affirmed, Lo

http://web2.westlaw.comfresult/documentiext.aspx?docsample=False&sv=Split&scrvice=... 7/23/2007

Appellants' Appendix Page 854
000000545

SUPP.ROA00715



667 A.2d 21 - Page 150f 15

. EN16, Glven cur dispasition of this case, we need not address the Borough's contention
that severa! of the Sign Owners do not have standing to challenge the Ordinance.

ORDER

AND NOW, this 20th day of October, 1995, the order of the Court of Common Pleas of Monroe County
at No. 3196 Civli 1993, dated December 22, 1994, is affirmed,

Pa.Cmwith., 1995,
Adams Outdoor Advertising, Ltd. v. Borough of Stroudsburg
667 A.2d 21

END OF DOCUMENT

{C) 2007 Thomson/West, No Clalm to Orig, U.5. Govt. Works,
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491 U.S. 781, 109 S.Ct. 2746, 105 L.Ed.2d 661, 57 USLW 4879
£riefs and Other Related Documents

Supreme Court of the United States
Benjamin R. WARD, et al., Petitioners
V.

ROCK AGAINST RACISM,

No. 88-226,

Arguad Feb. 27, 1989.
Decided June 22, 1989.
Rehearing Denled Aug. 30, 1989.

See 492 U.5. 937, 110 S.Ct, 23,

Sponsor of musical event at park band shell brought suit against city and clity officials to challenge
constitutionality of use guidelines for band shell. The United States District Court for the Southern
District of New York, Charles 5. Haight, Ir., 1., 658 F.Supp. 1346, upheld guidelines from First
Amendment challenge, and plaintiff appealed. The Court of Appeals, for the Second Circult, Peter C.
Dorsey, District Judge, sitting by designation, 848 F.2d 367, reversed, On petition for writ of
certlorari, the Supreme Court, Justice Kennedy, held that municipal noise requlation designed to
ensure that music performances in band shell did not disturb surrounding residents, by requiring
performers to use sound system and sound techniclan provided by clty, did not violate free speech
rights of parformers.

Judgment of Court of Appeals reversed.

Justice Blackmun, concurred in judgment.

Justice Marshall, dissented and filed opinion, in which Justices Brennan and Stevens joined.

West Haadnotes

i

[1] KeyCite Notes,

~-92 Constitutional Law
---92XVIII Freedom of Speech, Expression, and Press
- 92XVIII(N) Entertalnment
- 92k1893 Music
- -92k1894 k. In General. Most Cited Cases
(Formeriy 92k90.1{6})

Music, as form of expression and communication, Is protected under First Amendment. U.S.C.A.
Const,Amend, 1.

@

.. -92 Constitutional Law
- 92XVII] Freadom of Speech, Expression, and Press
- D2XVITI{A) In General
~-QIXVIII{AYL In General
--92Kk1511 Content-Neutral Regulations or Restrictions
»..92k1512 k. In General, Most Clted Cases
(Formerly 92kS0(3))

f2) KeyClte Notes
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kC,

. 92 Constitutional Law KeyCite Notes
- 92XVIII Freedom of Speech, Expression, and Press

- 92XVIII(A}Y In General
.- -92XVIII(AYL In General
- -92k1511 Content-Neutral Regulations or Restrictions
«- 92K1314 k. Narrow Tailoring Requirement; Refationship to Governmental Interest,

Most Cited Cases
(Formerly 92k90(3))

&

.- -92 Constitutional Law KeyCite Notes
- S2XVII1 Freedomn of Speech, Expresslon, and Press
- G2XVIII(A) In General
- 32XVIII(A)1 In General
+-82k1511 Content-Neutral Regulations or Restrictions
- 92k1515 k. Existence of Other Channels of Expression. Most Clted Cases
{Formerly 92k90(3))

. 92 Constitutional Law KeyCite Notes Bﬂ
- 92XVI1I Freedom of Speech, Expression, and Press
- -92XVIII(G) Property and Events
- 92XVII(G)2 Government Property and Events
02k1732 Public Forum in General
--92%1735 k. Justification far Exclusion or Limitatlon. Mast Cited Cases
(Formerly 92k90.1(4))

Government may impose reasonable restrictions on time, place, or manner of protected speech, even
of speech in public forum, as long as restrictlons are justified without reference to content of
regulated speech, are narrowly tallored to serve significant governmental interest, and leave open
ample zlternative channels for communication of Information. U,5.C.A. Const,Amend. 1.

%l

{3] KeyCite Notes

~~92 Constitutional Law
- -@2XVIII Freedom of Speech, Expression, and Press
v 92XVIII(A) In General
- DZXVII(AYY In General
-« -92k1511 Content-Neutral Regulations or Restrictlons
. 82k1513 k. Governmental Disagreement with Message Conveyed. Most Cited Cases

(Formerly 92k90(3)) 3581
Principal inquiry in determining whether restriction on free speech Is "content-neutral” is whether

government has adopted restriction because of its disagreement with the message that speech
conveys; government's purpose is controiling consideration. U.S.C A, Const.Amend. 1.

@

. 92 Constitutional Law
. 92XVIII Freedom of Speech, Expression, and Press

[4] KeyCite Notes
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- -92XVIII{AY In General
. -92XVIII{A)1 In General
- +92k1511 Content-Neutral Regulations or Restrictions

7.~92k1512 k. In General, Most Cited Cases
(Formerly 92k90(3))

Government requlation of expresslve activity is “content-neutral,” even though it has incidental effect
on some speakers or messages but not others, as long as It serves some purpose unrelated to content

of regulated speech. U.5,C.A, Const,Amend. 1.

[5] KeyCite Notes_ @

. 92 Constltutional Law
92XVI1I Freedom of Speech, Exprassion, and Press
. 92XVIII{]) Noise and Sound Amplification
-+92k1840 k. In General. Mgst Cited Cases
(Formerly 92kS0.1(4))

Municipal noise regulation designed to ensure that musical performances at pubtic band shell did not
disturb surrounding residents was "content-neutral” time, place or manner regulation, which would be
upheld as long as it was narrowly tallared to serve significant gavernmental interest and left open
ample alternative channels of communication. U.S.CA. Const.Amend. 1.

[6] KeyCite Notes_

.- -82 Constitutional Law
- “92XVIII Freedom of Speech, Expression, and Press
. "92XVIII(])} Noise and Sound Amplification
.- -92Kk1840 k. In General. Most Clted Cases
{Formerly 92k90.1(4))

Municipal nolse regulation designed to ensure that musical performances In public band shell did not
disturb surrcunding residents, by requiring performers to use sound system and sound technician
provided by city, was not Invalid on its face as vesting unbridled discretion In city officlals charged
with enforcing it; regulation had to be interpreted to forbid city officials from purposefully selecting
Inadequate sound systems or from varying sound quality or volume based on message being dellvered

by performers. UL.S.C.A, Const.Arnend. 1.

. -92 Constituticnal Law
- 92V] Enforcement of Constitutlonal Provisicns
~-92VI(C) Determination of Constitutional Questions
+-92VHCY3 Presumptions and Construction as to Constitutionality
.- §2k997 k. Consideration of Limiting Construction. Most Cited Cases
(Formerly 92k47)

[7) KeyClte Notes

In evaluating faclal challenge to state law, a federal court must consider any limiting construction that
state has placed on law, including any administrative Interpretation or implementation of law,

KG
z

[8] KeyClte Notes
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92 Constitutional Law
92XVIII Freedom of Speech, Expression, and Press
«t B2XVITI(N) Entertainment
--92k1893 Music
--82k1893 k. Concerts and Performances. Most Cited Cases
(Formerly 92k90.1(4))

Government has substantial Interest In protecting its ¢ltizens from unwelcomed noise, and may act to
prevent such noise even in traditional public forum such as city streets and parks, U.5.C.A.

Const.Amend, 1.

KC

[9) KeyCite Notes

-+ -92 Constitutional Law
- -92XVIII Freedom of Speech, Expressicn, and Press
. -92XVUI(A) In General
o 92XVIEI(A)}L In General
92k1511 Content-Neutral Requlations or Restrictions
- 92k1314 K. Narrow Tailoring Requirement: Relationship to Governmental Interest,

Most Cited Cases
(Formerly 92k90{3))

Time, place, or manner regulation of protected free speech must be narrowly tailored to serve
government's legitimate, content-neutral interast, but reguiation need not be the least restrictive or

least intrusive means of doing so. U.S.C.A. Const.Amend, 1.

[LO] KeyCite Notes

. -92 Constitutional Law
< 92XVII] Freedom of Speech, Expression, and Press

- 92XVIIIA)Y In General
- 92XVUII{A)L In General
~-92k1511 Content-Neutral Requlations or Restrictions

+92k13514 k. Narrow Talloring Requirement; Relationship to Governmental Interest,

Most Cited Cases
(Formerly 92k90(3))

Time, place, or manner regulation is “nasrowly tailored” to serve government's legitimate content-
neutral interest, as long as means chosen are not substantially broader than necessary to achieve
government’s interest; 1t is immaterial that government’s interest might be adequately served by

some |ess-speech-rastrictive alternative. L.S.C.A, Const. Amend. 1.

KE,

[11]) KeyCite Notes

. 92 Constitutional Law
- -92XVIN Freedom of Speech, Expression, and Press

-~ -G2XVIII{N) Entertainment

--92K1893 Music
+-+92k1895 k, Concerts and Performances. Most Clted Cases

(Formerly 92k90,1(4)) _'
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.- -288 Munlclpal Corporations Egy,cugﬂggg@
+ -208X] Use and Regulation of Public Places, Property, and Works

~=268X1(C) Public Buildings, Parks, and Other Publi¢ Places and Property
= 408k721 Parks and Public Squares and Places
+- J68k221(2) k. Prevention of Improper Use or Obstruction. Most Cited Cases

Municipal nolse regulation designed to ensure that musical performances in pubilc band shell did not
disturb surrounding residents, by requiring perfermers to use sound system and sound technician
provided by city, did not violate free speech rights of performers. U.5.C.A,. Copst.Amend, 1.

**2748 Syllabus EN~

ENF® The syllabus constitutes no part of the opinlon of the Court but has been prepared by
the Reporter of Decisions for the convenience of the reader, See lafted States v, Detroit

Lumber Co., 200 V.5, 321, 337, 26 S.Ct, 282, 287, 50 | .Ed. 496,

*781 Respondent Rock Against Racism (RAR), furnishing its own sound equipment and technicians,
has sponsored yearly programs of rock music at the Naumberg Acoustic Bandshell in New York Clty's
Central Park, The city received numerous complaints about excessive nolse at RAR's concerts from
users of the nearby Sheep Meadow, an area designated by the city for passive recreation, from other |
users of the park, and from residents of areas adjacent to the park. Moreover, when the city shut off
the power after RAR ignored repeated requests to lower the volume at one of its concerts, the
audience became abusive and disruptive, The city also experlenced problems at bandshell events put
on by other sponsors, who, due to thelr use of inadequate sound eguipment or sound technicians
unskllled at mixing sound for the bandshell area, were unable to provide sufficlent amplification levels,
resuiting In disappeinted or unruly audiences. Rejecting various other solutions to the excessive nolse
and inadequate amplification problems, the city adopted a Use Guideline for the bandshell which
specified that the city would furnish high quality sound equipment and retaln an independent,
experienced sound techniclan for all performances. After the city implemented this guideline, RAR
amended a pre-existing District Court complaint against the city to seek damages and a declaratory
judgment striking down the guldeline as factally invalld under the First Amendment, The court upheld
the guideline, finding, /nter alfa, that performers who had used the city's sound system and technician
hacd been uniformly pleased; that, although the city's technician ultimately controlied both sound
volume and mix, the clty's practice was to glve the sponsor autonomy as to mix and to confer with
him before turning the volume down; and that the city's amplification system was sufficient for RAR's
needs. Applying this Court's three-part test for judging the censtitutionality of governmental
regulation of the time, place, and manner of protected speech, the court found the guideline valld.
The Court of Appeals reversad on the ground that such regulations' methed and extent must be the
least intrusive upon the freedom of expression as is reasonably necessary to achieve the reguiations'
purpose, finding that there were various less restrictive means by which the city could control
excesslve volume without also intruding on RAR's abllity to control sound mix,

*782 Held: The city's sound-amplification guideline Is valld under the First Amendment as a
reasonable reguiation of the piace and manner of protected speech. Pp. 2753-2760.

{a) The guideline is content neutral, since it is justified withaut reference to the content of the
regulated speech. The City's **2749 principal justification-the desire to contro! noise in order to
retain the sedate character of the Sheep Meadow and other areas of the park and to avoid Intrusion
into residential areas-has nothing to do with content. The city's other justification, its interest In
ensuring socund quality, does not render the guideline content based as an attermpt to Impose
subjective standards of acceptable sound mix on performers, since the city has expressly disavowed
any such Intent and requires its technician to defer to the sponsor's wishes as to mix. On the record
below, the city's sound quality concern extends only to the clearly content-neutral goals of ensuring
adequate amplification and aveiding volume problems associated with inadequate mix. There Is no
merit to RAR's argument that the guideline is nonetheless Invaiid on its face because It places
unbridled discretion in the hands of city enforcement offlcials. Even granting the doubtful proposition
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that this claim falls within the narrow class of permissible facial challenges to allegedly unconstrained
grants of regulatory authority, the claim nevertheless falls, since the guideline's own terms in effect
forbld cofficials purposely to select an Inadequate system or to vary sound quality or volume based on
the performer's message. Moreover, the city has applied a narrowing construction to the guideline by
requiring officials to defer to sponsors on sound quality and confer with them as to velume problems,
and by mandating that amplification be sufficient for the sound to reach all concert ground listeners.
Pp. 2754-2756,

(b) The guideline is parrowly tailored to serve significant governmental interests. That the city has a
substantial interest in protecting citizens from unwelcome and excessive noise, even in a traditional
public forum such as the park, cannot be doubted. Moreover, It has a substantial interest in ensuring
the sufficiency of sound amplification at bandshell events In order to allow citizens to enjoy the
benefits of the park, in light of the evidence that Inadequate amplification had resulted In the inability
of some audiences to hear performances. The Court of Appeals erred in requiring the city to prove
that the guldeline was the least Intrusive means of furthering these legitimate interests, since a “iess-
restrictive-alternative analysis” has never been-and Is here, again, specifically rejected as-a part of
the Inquiry into the validity of a time, place, or manner regulation. See Clark v, Commun/ty for
Creative Non-Violenge, 468 L).5, 288, 293, 104 S.Ch. 3065, 3069, 82 L.Ed.2d 221; Regan v. Time,
Inc., 468 .S, 641, 104 5.Ct. 3262, 82 LEd.2d 487, The requirement of narrow talloring is satlsfied
so long as the regulation promotes a substantial governmental interest that would be *783 achieved
less effectively absent the regulation, and the means ¢hosen are not substantially broader than
necessary to achieve that interest. If these standards are met, courts should defer to the
government's reasonable determination. Here, the city's substantial Interest in limiting sound velume
I's served in a direct and effective way by the requirement that its technidlan control the mixing board.
Absent this requirement, the city's interest would have been served less well, as s evidenced by the
excessive noise complaints generated by RAR's past concerts. The city also could reasonably have
determined that, overall, Its interest In ensuring that sound amplification was sufficient to reach all
concert-ground listeners would be served less effectively without the guideline than with it, since, by
providing competent technicians and adegquate equipment, the city eliminated inadequate
amplification problems that plagued some performers in the past. Furthermore, in the absence of
evidence that the guldeline had a substantial deleterious effect on the ability of performers to achleve
the quality of sound they desired, there Is no merit to RAR's contentlon that the guideline is
substantially broader than necessary to achieve the clty's legitimate ends. Pp, 2756-2760.

{¢) The quideline leaves open ample alternative channels of communication, since it does not attempt
to ban any particular manner or type of expression at a given place and time. Rather, it continues to
permit expressive activity In the bandshell ¥*22750 and has no effect on the quantity or content of
that expression beyond regulating the extent of amplification, That the city's volume limitations may
reduce to some degree the potential audience for RAR's speech is of no consequence, since there has
been no showing that the remaining avenues of communication are inadequate. P, 2760,

848 F.2d 367 (CA2 1688), reversed,

KENNEDY, )., delivered the opinlon of the Court, in which REHNQUIST, C.J., and WHITE, O'CONNOR,
and SCALIA, 1)., joined. BLACKMUN, )., concurred in the judgment. MARSHALL, J., flled a dissenting
opinion, In which BRENNAN and STEVENS, 1., joined, post, p. 2760,

Leonard 1. Koerner argued the cause for petiticners. With him on the brief were Pater L. Zimroth,
Larry A. Sonnenshein, and Julfan L. Kalkstein,

William M. Kunstfer argued the cause for respondent. With him on the brief was Noah A. Kinigstein.*
* Briefs of amicl curfae urging reversal were filed for the United States by Solicitor General Fried,
Assistant Attorney General Bolton, Deputy Solicitor General Ayer, Stephen L. Nightingale, and John F.
Cordes; and for the Natlonal League of Cities by Benna Ruth Solomon, Joyce Holmes Benjamin, and
Ogden N, Lewis,

*784 lustice KENNEDY deliverad the opinlon of the Court.

In the southeast portion of New York City's Central Park, about 10 blocks upward from the park's
beginning polnt at 59th Street, there is an amphitheater and stage structure known as the Naumberg
Acoustic Bandshell. The bandshell faces west across the remaining width of the park. In close
proximity to the bandshell, and lying within the directional path of its sound, Is a grassy open area
called the Sheep Meadow. The city has designated the Sheep Meadow as 2 quiet area for passive
recreatlons like reclining, walking, and reading, Just beyond the park, and also within the potential
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. sound range of the bandshell, are the apartments and residences of Central Park West,

This case arises from the city’s attempt to regulate the volume of amplified music at the bandshell so
the performances are satisfactory to the audience without intruding upon those who use the Sheep
Meadow or live on Central Park West and in Its vicinlty.

The city's regulatlon requires bandshell performers to use sound-amplification equipment and a sound
technician provided by the clty. The challenge to this volume control technique comes from the
sponsor of a rock concert. The trial court sustained the noise control measures, but the Court of
Appeals for the Second Circuit reversed. We granted certiorarl to resolve the Important First
Amendment issues presented by the case,

I

Rock Agalnst Racism, respondent in this case, is an unincorporated association which, in its own
words, s "dedicated to the espousal and promotion of antiracist views.” App. to Pet, for Cert, 3. Each
year from 1979 through 1986, RAR has sponsored a pragram of speeches and rock music at the *785
bandshell. RAR has furnished the sound equipment and sound technician used by the various
performing groups at these annual events,

Over the years, the city received numerous complaints about excessive sound amgplification at
respondent's concerts from park users and residents of areas adjacent to the park. On some occasions
RAR was less than cooperative when city officials asked that the volume be reduced; at one concert,
police felt compelled to cut off the power to the sound system, an action that caused the audlence to
become unruly and hostile, App. 127-131, 140-141, 212-214, 345-347,

Before the 1984 concert, city officlals met with RAR representatives to discuss the problem of
excessive noise. It was decided that the city would monitor sound levels at the edge of the concert

. ground, and would revoke respondent's event permit if specific volume [Imits were exceeded. Sound
lavels at the concert did exceed acceptable levels for sustalned periods of time, despite repeated
warnings and requests that the volume be lowered. Two citatlons for excessive valume were issued to
respondent during the concert. When the power was eventually shut off, the audience became abusive
and disruptive.

** 2751 The following year, when respondent sought permission Lo hold its upcoming concert at the
bandshell, the city declined to grant an event permit, ¢iting its problerns with noise and crowd control
at RAR's previous concerts. Tha city suggested some other city-owned facilities as alternative sites for
the concert. RAR declined the Invitation and filed sult in United States District Court against the city,
its mayor, and various police and parks department officials, seeking an injunction directing issuance
of an event permit. After respondent agreed to abide by all applicable regulations, the parties reached
agreement and a permit was Issued.

The city then undertook to develop comprehensive New York Clity Parks Department Use Guidelines
for the Naumberg Bandsheil. A principal problem to be addressed by *786 the guidelines was
controlling the volume of amplified sound at bandsheil events, A major concern was that at some
bandshell perfarmances the event sponsors had been unable to “provide the amplification levels
required and ‘crowds unhappy with the sound became disappeinted or unruly,” “ Brief for Petitloners 9,
The city found that this problem had several causas, including inadequate scund equlpment, sound
technicians who were either unskilled at mixing sound outdoors or unfamiliar with the acoustics of the
pandshell and its surroundings, and the like, Because some performers compensated for pcor sound

mix by raising volurmne, these factors tended to exacerbate the problem of excess noise,Eiik App. 30,
186, 218-219.

FN1, The amplified sound heard at a rock concert consists of two components, valume

and mix, Sound produced by the various instruments and performers on stage is picked
up by microphones and fed into a central mixing board, where it [s combined into one
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signal and then amplifled through speakers to the audience. A sound technician is at the
mixing board to select the appropriate mix, or balance, of the various sounds produced on
stage, and to add other effects as desired by the performers., In addition to controlling the
sound mix, the sound techniclan also controls the overall volume of sound reaching the
audience, During the course of a performance, the sound technician is conttnually
manipulating various controls on the mixing board to provide the desired sound mix and
volume, The sound technician thus plays an Important role in determining the quality of
the amplifled sound that reachas the audience.

The clty considered varlous solutions to the sound-amplification problem. The idea of a fixed decibel
limit for all performers using the bandshell was rejected because the Impact on listeners of a single
decibel level is not constant, but varies in response to changes in alr temperature, foliage, audience
size, and like factors. Id., at 31, 220, 285-286, The city also rejected the possibllity of employing a
sound technician to operate the equipment provided by the various sponsors of bandshell events,
because the city's technician might have had difficuity satlsfying the needs of sponsors while
operating unfamiliar, and perhaps inadequate, sound equipment. *787 Id., at 220, Instead, the city
conciuded that the most effective way to achieve adequate but not excessive sound amplification
would be for the city to furnish high quailty sound equipment and retain an independent, experienced
sound techniclan for all performances at the bandshel|, After an extensive search the city hired a
private sound company capable of meeting the needs of all the varied users of the bandshell.

The Use Guidelines were promulgated on March 21, 1986.E82 After fearning that it **2752 would be
expected to comply with the guidelines at Its upcoming annual concert in May 1986, respondent
returned to the District Court and filed a motion for an injunction against the enforcement of certain
aspects of the gquidelines. The District Court preliminarily enjoined enforcement of the sound-
amplification rule on May 1, 1986. See 536 F.Qupp,.178.(5.D.N.Y.1980). Under the protection of the
injunction, and alone among users of the bandshell in the 1986 season, RAR was permitted to use its
own sound equipment* 788 and techniclan, just as It had done in prior years. RAR's 1986 concert
again generated complaints about excesslve noise from park users and nearby residents. App. 127,
138,

FN2. In pertinent part, the Use Guidelines provide:
"SOUND AMPLIFICATION

"To provide the best sound for all events Department of Parks and Recreation has leased
a sound amplification system designed for the specific demands of the Central Park
Bandshell. To Insure appropriate sound quality balanced with respect for nearby
residential neighbors and the mayorally decreed quiet zone of Sheep Meadow, all
sponsors may use only the Department of Parks and Recreation sound system.
DEPARTMENT OF PARKS AND RECREATION IS TO BE THE SOLE AND ONLY PROVIDER QF
SQUND AMPLIFICATION, INCLUDING THOUGH NOT LIMITED TO AMPLIFIERS, SPEAKERS,
MONITORS, MICROPHONES, AND PROCESSORS.

*Clarity of sound results from a combination of amplification equipment and a sound
technician's famlliarity and proficlency with that system, Department of Parks and
Recreation will employ a professional sound technician {who] will be fully versed In sound
bounce patterns, daily air currents, and sound skipplng within the Park, The sound
technician must also consider the Bandshell's proximity to Sheep Meadow, activities at
Bethesda Terrace, and the New York City Department of Environmental Protection
recommendations.” App. 375-376.

After the concert, respondent amended Its complaint to seek damages and a declaratory judgment
striking down the guldelines as facially Invalld. After hearing flve days of testimoeny about various
aspects of the guidelines, the District Court !ssued its decislon upholding the sound-ampiification

guideline. T3 The court found that the city had been “motivated by a desire to obtain top-flight sound
equipment and experlenced operators” in selecting an independent contractor to provide the
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system in the 1986 season, in performances “which ran the full cultural gamut from grand opera to
salsa to reggae,” were unifoermly pleased with the guality of the sound provided. 658 F.Supp. 1346,
1352 (5.D.N.Y,1987). '

. equipment and technician for bandshell events, and that the performers who did use the city's sound

EN3. The court invalidated certain other aspects of the Use Guidelines, but those
provisions are not before us,

Although the city's sound technician controlled both sound volume and sound mix by virtue of his
position at the mixing board, the court found that *[t]he City's practice for events at the Bandsheli is
to give the sponsor autonomy with respect to the sound mix: balancing treble with bass, highlighting
a particular instrument or veice, and the |lke,” and that the city's sound technician “does all he can to
accommodate the sponsor's deslres in those regards.” [hid. Even with respect to volume control, the
clty’'s practice was to confer with the spansor before making any decision to turn the volume down,.
Ibid. In some instances, as with a New York Grand Opera performance, the sound techaician
accommodated the performers' unique needs by integrating special microphones with the city's
equipment, The court specifically found that "ft]he City's Implementaticon of the Bandshell guidelines
provides for a sound amplification system capable of meeting *789 RAR's technical needs and leaves
control of the sound ‘mix’ in the hands of RAR.” [d.,_at 1353. Applying this Court's three-part test for
Judging the constitutionality of government regulation of the time, place, or manner of protected
speech, the court found the city's regulation valid.

The Court of Appeals reversed. B48 F.2d 367 (C.A.2 1988). After recognlzing that “[c]Jontent neutral
time, place and manner regulations are permissible so long as they are narrowly tailored to serve a
substantial government interest and do not unreasonabiy limit alternative avenues of expression,” the
court added the proviso that “the method and extent of such regulation must be reasonable, that is, 1t
must be the least intruslve upon the freedom of expression as Is reasonabiy necessary Lo achleve a
legitimate purpose of the regulation.” [d., at 374 (citing Unlted States v. Q'8rien, 391 .8, 367, 377,
88 S.Ct,.1673, 1679, 20 | .Ed.2d 672 (1968)). Applying this test, the court determined that the city's
. guideline was valld only to the extent necessary to achleve the city's legitimate interest in controlling
excessive volume, but found there were various alternative means of controlling volume without also
intruding on respondent's ability to control the sound mix. For example, the city could have directed
* %2753 respondent’s sound technician to keep the volume below specified levels, Alternatively, a
volume-limiting device could hava been installed; and as a “last resort,” the court suggested, "the
piug can be pulled on the sound to enforce the volume limit,” B48 F.2d, at 372, n. 6, In view of the
potential avallability of these seemingly less restrictive aiternatives, the Court of Appeals concluded
that the sound-amplification guideline was Invalld because the clty had failed to prove that its
reguiation "was the least Intrusive means of regulating the volume.” Id., at 371.

We granted certiorari, 488 U.S5. 816, 109 $.Ct. 53, 102 L.Ed.2d 31 {1988), to clarify the legal

standard applicable to governmental regulation of the time, place, or manner of protected speech.
Because the Court of Appeals erred In requiring the city to prove that its reguiation was the least
intrusive means of furthering its legitimate * 790 governmental interasts, and because the ordinance is
valid on its face, we now reversa,

11

[

[1) Music is one of the oldest forms of human expression. From Plato's discourse in the Republic
ta the totalitarian state in our own times, rulers have known its capacity to appeal to the Intellect and
to the emotlons, and have censored musical compositions to serve the needs of the state, See 2
Dialogues of Plato, Republic, bk, 3, pp. 231, 245-248 (B, Jowett transt., 4th ed, 1953) ("Our poets
must sing in another and a nobler strain”); Musical Freedom and Why Dictators Fear It, N.Y. Times,
Aug, 23, 1981, sectlon 2, p. 1, col. 5; Soviet Schizophrenia toward Stravinsky, N.Y. Times, June 26,
1982, section 1, p, 25, cel. 2; Symphenlc Voice from China Is Heard Again, N.Y. Times, Qct, 11, 1987,
. section 2, p. 27, col. 1, The Constitution prohibits any like attempts in our own lega! order, Music, as
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a form of expression and communication, [s protected under the First Amendment. In the case before
us the parformances apparently consisted of remarks by speakers, as well as rock music, but the case
has been presented as one In which the constitutional challenge Is to the city's regulation of the
musical aspects of the concert; and, based on the principle we have stated, the clty's guideline must
meet the demands of the First Amendment. The parties do not appear to dispute that proposition.

@

(2] We need not here discuss whether 3 municipality which owns a bandstand or stage facility
may exercise, in some circumstances, a proprietary right to select performances and ¢ontrol their
quality. See Sputheaster jons, Ltd. v. Conrad, 420 U.S. 546, 570-574, 95 5.Ck, 1239, 1232-
1254, 43 | Ed.2d 448 (1975) (REBNQUIST, 1., dissenting). Though it did demonstrate its own interest
in the effort to Insure high quality performances by providing the equipment In question, the city
justifies Its guideline as a requlatory measure to limit and control nolse. Here the bandshell was open,
apparently, to all performers; and we declde*791 the case as one In which the bandshell is a public
forum for performances in which the government's right to reguiate expression Is subject to the

protections of the First Amendment. Unfted States v. Grace, 461 U.5, 171, 177, 103 5.Ct, 1702,
1707, 25.L.Ed,2d 736 (1983); see Frisby v, Schuitz, 487 U.5, 474, 481, 108 5,Ct. 24935, 2500, 101
L.Ed.2d 420 (1988); Perry Education Assn, v. Perry Local Educators” Assp., 460 U.5. 37, 45, 103 S.CL.
948, 954, 74 L Ed.2d 794 {1983). Our cases make clear, however, that even in a public forum the
government may impose reasonable restrictions on the time, place, or manner of protected speech,
provided the restrictions “are justified without reference to the content of the requlated speech, that
they are narrowly tallorad to serve a slgnificant governmental interest, and that they leave open
ample alternative channels for communication of the information.” Clark v, Commupity for Creative
Non-Violence, 468 U).5. 288, 293, 104 S.Ct, 3065, 3069, 82 L Ed.2d 22] (1984); see Haffron v,
International Society for Krishna Censciousness, Inc., 452 U.S. 640, 648, 101 §.Ct. 2539, 2504, 69
L.Ed,2d 298 (1981) (quoting **2754 Virginja Pharmacy.8d. v. Virginia Citizens Consumer Council,
Ing,, 425 .S, 748, 771,96 S.Ct, 1817, 1830, 48 L Fd.2d 346 (1976)}. We consider these
requirgments in turn,

K
(3] E (4] @ The principal inquiry in determining content neutrality, in speech cases generally and
in time, place, or manner cases In particular, is whether the government has adopted a regulation of
speech because of disagreement with the message [t conveys. Community for Creative Non-Violence,
supra, 468 1.5, at 295, 104 S.Ct,,_at 3070. The government's purpose is the controlling
consideration, A regulation that serves purposes unrelated to the centent of expression is deemed
neutral, even if it has an incidental effect on scme speakers or massages but not others. See Renfon
v. Playtime Thealres, Inc., 475 U.$, 41, 47-48, 106 S.Ct. 925, 929-930, 89 L.Ed,2d 29 (1986]).
Government regulation of expressive activity is content neutral so long as it s * fustified without
reference to the content of the regulated speech.” Community for Creative Non-Violence, supra, 468
U.S., at 293, 104 5.Ct., at 3069 (emphasls added); Heffron, supra, 432 U.S., at 648, 101 S.CL., at
2564 (quoting *792 Virglnla Pharmacy. 8d., supra, 425 U.5,, at 771, 86 5.C1,,.AL 1630); see 80os.v.

Barry, 485 .S, 312, 320-321, 108 S.Ct, 1157, 11563-1164, 99 1..6d.2d 333 (1983) (opinion of
O'CONNOR, J.). .

K
[5] The principal justification for the sound-ampiification guideline is the city's desire to control
noise levels at bandshell events, In order to retain the character of the Sheap Meadow and its more
sedate activities, and to avoid undue [ntrusion into residential areas and other areas of the park. This
justification for the guideline “ha[s] nothing te do with content,” Bogs v. Barry, supra, at 320, 108
S.Ct., at 1163, and it satisfies the requirement that time, place, or manner regulations be content
neutral.

]

The only other justification offered below was the city's Interest in “ensur [ing] the quality of sound at
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Bandshell events,” 658 F.Supp,, at 1352; see 848 F.2d, at 370, n. 3. Respondent urges that this
justification is not conkent neutral because it is based upon the quality, and thus the content, of the
speech being regulated. In respondent's view, the city is seeking to assert artistic control over
performers at the bandshell by enforcing a bureaucratically determined, value-laden conception of
good sound, That all performers who have used the city's sound equipment have been completely
satisfied is of no moment, respondent argues, because “{t]he First Amendment does not permit and
cannot tolerate state control of artistic expression merely because the State claims that [Its] efforts
will lead to ‘top-quality’ results.” Brief for Respondent 19,

While respondent’s arguments that the government may not Interfere with artistic judgment may
have much force In other contexts, they are inapplicable to the facts of this case. The city has
disclaimed in express terms any interest in Imposing 1ts own view of appropriate sound mix on
performers. To the contrary, as the District Court found, the city requires its sound technician to defer
to the wishes of event sponsors concerning sound mix. 658 F.Supp., 8t 1352-13323. On this record,
the city's concern with sound quality extends only to the clearly content-neutral goals of ensuring
adequate *793 sound amplification and avolding the volume problems assoclated with Inadequate

sound mix.M¥ Any governmental attempt to serve purely esthetic goals by Imposing subjective
standards of acceptable sound mix on performers would raise serious First Amendment concerns, but
this case provides us with no opportunity to address those questions. As related ¥*2755 above, the
District Court found that the city's equipment and its sound technician could meet all of the standards
requested by the performers, Including RAR.

FN4, As noted above, there is evidence to suggest that volume contrel and scund mix are
interrelated to a degree, In that performers unfamitiar with the acoustics of the handshell
sometimes attempt to compensate for poor sound mix by increasing volume. App. 218,
290-291, By providing adequate sound equipment and professional sound mixing, the city
avolds this problem.

(8] Eg Respondent argues further that the guldeline, even if not content based In explicit terms, 1s
nonetheless Invalid on Its face because it places unbridied discretion in the hands of city officials
charged with enforcing it. See Lakewocod v. Plain Dealer Publishing Co., 486 U.S, 750, 769-772, 108
5.Ct. 2138, 2153-2152, 100 L.Ed.2d 771 (1988) (4-to-3 decision); Heffron v. Intarnational Society for
Krishna Conscioysness, Ing,, supra, 452 \.S., at 649, 101 S.Ct,, at 2564; freedman v. Maryland, 380
U.S. 51, 56, 85 S.Ct. 734, 737, 13 L.Ed.2d 649 (1965); Thornhill v. Alahama, 310 U.5, 88, 97, 60
S.Ct. 736, 741,84 | .Ed. 1093 (1940). According to respondent, there Is nothing In the language of
the guldeline to prevent city officials from selecting wholly inadequate sound equipment or
technicians, or even from varying the volume and quality ¢f sound based on the message being
conveyed by the performers,

As a threshold matter, it is far from clear that respondent should be permitted to bring a facial
challenge to this aspect of the regulation, Our cases permitting facial challenges te reguiations that
allegedly grant officlals unconstrained authority to regulate speech have generally involved licensing
schemes that “ves[t] unbridled discretion In a government official over whether to permit or deny
expressive activity.” Plain Dealer, supca, 486 U.S., at 755, 108 S.Ct,, . at 2143, The grant of discretion
that respondent*794 seeks to challenge here Is of an entirely different, and lesser, order of
magnitude, because respondent does net suggest that city officials enjoy unfettered discretion to deny
bandshell permits altogether, Rather, respondent contends only that the clty, by exercising what Is
concededly its right to regulate ampliified sound, could choose te provide Inadequate sound for
performers based on the content of their speech. Since respondent does not claim that city officials
enjoy unguided discretion to deny the right to speak altogether, it Is open to question whether
respoendent's claim falis within the narrow class of permissible facial challenges to allegedly
unconstralined grants of regulatory authority, Cf. 486 LU.S., at 787, 108 5.Ct., at 2160 (WHITE, J,,
dissenting) (arguing that facial challenges of this type are permissible only where “the local law at
issue require{s) licenses-not for 2 narrow category of expressive conduct that could be prohibited-but
for a sweeping range of First Amendment protected actlvity”).
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We need not decide, however, whether the “extraordinary doctrine” that permits facial challenges to
. some regulations of expression, see i, at 772, 108 S.Ct,, at 2152 (WHITE, 1., dissenting), should be

extended to the circumstances of this case, for respondent's facial challenge fails on its merits. The
city's guldeline states that its goals are to “provide the best sound for all events” and to "Insure
appropriate sound quality balanced with respect for nearby residentlial nelghbors and tha mayorally
decreed quiet zone of [the] Sheep Meadow.” App, 375. While these standards are undoubtediy
flexible, and the officlals implementing them will exercise considerable discretton, perfect clarity and
preclse guldance have never been required even of regulations that restrict expressive activity, See
Graynad v, City of Reckfard, 408 U.S. 104, 110, 92 S.Ct, 2294, 2300, 33 | .Ed,2d 222 (1972)
{ "Cendemned to the use of words, we can never expect mathematical cartainty in our fanguage”);
see also Kovacs v. Cooper, 336 U.S, 77, 79, 69 S.Ct, 448, 449, 93 L.Ed, 513 (1949) (rejecting
vaguenass challenge to city ordinance forbidding “loud and raucous” sound amplification) {opinicn of
Reed, J.). By its own terms the *795 city's sound-amplification guideline must be interpreted to
forbid city officials purposely to select Inadequate sound systems or to vary the sound quality or
volume based on the message being delivered by performers. The guideline is **2756 not vulnerable

to respondent’s facial chaltenge,EN5

EN3, The dissent's suggestion that the guidellne constitutes a prior restraint is not
consistent with our cases, See post, at 2763-2764, As we said in Southeastern
Promations, Ltd, v. Conrad, 420 U.S. 546, 95 S.CL, 1239, 43 |..Ed,2d 448 (1925), the
regulations we have found invalid as prior restraints have “had this in common: they gave
public officials the power to deny use of a forum In advance of actual expression,” [d., at
322,95 5.Ct,,.ak 1243, The sound-amplification guideilne, by contrast, grants no
authority to forbid speech, but merely permits the city te regulate volume to the extent
necessary to avold excessive noise. It |s true that the city's sound technictan theoretically
possesses the power to shut off the volume for any particular performer, but that hardly
distinguishes this regulatory scheme from any other; government wlll a/ways possess the
raw power to suppress speech through force, and Indeed it was in part to avoid the
necessity of exercising Its power to "pull the plug” on the volume that the city adopted

. the sound-amplification quideline, The relevant question Is whether the challenged
regulation authorizes suppression of speech In advance of its expression, and the sound-
amplification guideline does not,

[7] Eg Even If the language of the guldeline were not sufficient on its face to withstand challenge,
our ultimate conclusion would be the same, for the clty has interpreted the guideline in such a3 manner
as to provide additional guidance to the officials charged with its enforcement. The District Court
expressly found that the city's policy is to defer to the sponsor's desires concerning sound quality. 658
E.Supp., at 1352, With respect to sound volume, the city retains ultimate control, but city officlals
“mak[e] it a practice to confer with the sponsor If any questions of excessive scund arise, before
taking any corrective action.” {hid, The city's goal of ensuring that “the sound amplification [is)
sufficient to reach all listeners within the defined concertground,” ibid., serves to limit further the
discretion of the officials on the scene. Administrative Interpretation and implementation of a
regulation are, of course, highly relevant to our analysis, for *{iln evaluating a faclal *796 challenge
to a state law, a federal court must .., conslder any limiting construction that a state court or
enfarcement agency has proffered.” Hoffman Estates v. The Flipside, Hoffman Estates, Inc., 455 U.5.
489,494, n. 5, 102 5.Ct, 1186, 1191, p. 5. 71 L.Ed.2d 362 (1982); see Plaip Dealer, 486 U.S. At 769-
220, and n, 11, 108 S.Ct., at 2150-2151, and n. 11; Unfted States v, Grace, 461 \1,5., at 181, n. 10,
103 5.Gt., 81,1709, n, 10; Grayned v._Clty of Rockford, supra, 408 U.S., at 110, 92 S.Ct,, at 2300;
Poulos v, New Hampshire, 343 LU.5, 393, 73 5.Ct. 760, 97 L.Ed. 1105 {1953). Any inadequacy on the

face of the guideline would have been more than remedied by the city's narrowing construction,
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(8] @ The city’s reguiation is also "narrowly taillored to serve a significant governmental interest.”
Community for Creative Non-Violence, 468 U.S., at 293, 104 5.Ct., at 3063, Despite respondent’s
protestations to the contrary, it can no longer be doubted that gevernment “ha[s] a substantial
interest in protecting its citizens from unwelcome noise,” City Councll of Los Angefes v. Taxpayers for
Vincent, 466 U.5. 789, 806, 104 $.Ct. 2118, 2129, 80 L.Ed.2d 772 (1984) (citing Kovacs v, Cooper,
supra ); see Grayned, supra, 408 U.S., at 116, 92 S.Ct,, at 2303. This interest is perhaps at its
greatest when government seeks to protect * ‘the well-being, tranquility, and privacy of the home,””
Erisby v. Schyltz, 487 U.S,, at 484, 108 §.Ct,, at 2502 (quoting Carey v, Brown, 447 U5, 453, 471,
100 S.Ct, 2286, 2295, 65 L.Ed.2d 263 (1980)), but it is by no means limited to that context, for the
government may act to protect even such traditional public forums as city streets and parks from
excessive noise, Kovacs v, Cooper, 336 U.S,, at 86-87, 69 S.Ct,,_ 2L 453-454 (opinion of Reed, J.); id.,
at 96-97, 69 S.Ct,, at 458-499 (Frankfurter, J., concurring); **2757 d., a2t 97,69 3.1, at 459
(Jackson, ., concurring); see Community for Creative Non-Violence, supra, 468 U.5,, at 295, 104
S,Ct.,.at 3070 (recognizing the government's “substantiat interest in malntaining the parks ... in an
attractive and Intact conditlon, readily available to the milllons of people who wish to se¢ and enjoy
them™).

We think It also apparent that the city's interest In ensuring the sufficiency of sound amplification at
bandshell events Is a substant!al one, The record indicates that inadequate *797 sound amplification
has had an adverse affect on the abllity of some audlences to hear and enjoy performances at the
bandshell. The city enjoys a substantial interest in ensuring the ability of its citizens to enjoy whatever
benefits the city parks have to offer, from ampiified muslic to silent meditation. See LCammunity for

Lreative Non-Yiolence, supra, at 296, 104 5.CL. at 3070,

The Court of Appeals recognized the city's substantial interest in limiting the sound emanating from
the bandshell, See 848 F,2d, at 370, The court concluded, however, that the city's sound-amplification
guideline was not narrowly tailored to further this Interest, because “it has not [been] shown ... that
the requirement of the use of the city's sound system and technictan was the feast intrusive means of
regulating the volume.” I¢d.,_at 371 (emphasis added). In the court's judgment, there were several
alternative methods of achieving the desired end that would have been less restrictive of respondent’s
First Amendment rights.

The Court of Appeals erred in sifting through all the available or imagined alternative means of
regulating sound volume In order to determine whether the city's solutlon was “the least intrusive
means” of achleving the desired end. This “less-restrictlve-alternative analysis ... has never been a
part of the inquiry into the validity of a time, place, and manner regulation.” Ragan v. Time, Inc., 468
U,S, 641, 657, 104 S.Ct. 3262, 3271, 82 L.Ed.2d 487 (1984) (opinion of WHITE, J.). Instead, our
cases quite clearly hold that restrictions on the time, place, or manner of protected speech are not
invalid “simply because there Is some Imaginable alternative that might be less burdensome on

speech.” United States v. Afbertinl, 472 U.S, 675, 689, 105 5,Ct. 2897, 2906, 86 L.Fd.2d 536 (1985).

The Court of Appeals apparently drew its least-intrusive-means requirement from United States v,
C'Brien, 391 U.S., ar 377, 88 S.Ct., at 1679, the case In which we estabiished the standard for
judging the validity of restrictions on expressive conduct, See 848 F.2d, at 370, The court’s reliance
was misplaced, *798 however, for we have held that the Q'Brien test "in the last analysis is iittle, if
any, different from the standard applied to time, place, or manner restrictions.” Community for
Creative Non-Violence, supra, 468 LS., at 298, 104 5,Ct,, at 3071, Indeed, in Community for
Creative Non-Violence, we squarely rejected reasoning identical te that of the court beiow:

“"We are unmoved by the Court of Appeals' view that the challenged regulation is unnecessary, and
hence invalid, because there are tess speech-restrictive alternatives that could have satisfled the
Government interest in preserving park lands.... We do not belleve ... that elther Unjted States v.
O'Brien or the time, place, ar manner decisions assign to the judiclary the authority to replace the
[parks department] as the manager of the [city's] parks or endow the judiciary with the competence
to judge how much protection of park lands is wise and how that level of conservation Is to be
attained.” 468 U.5., af 299, 104 S.Ct., at 3072,
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[2] @ {10] EQ Lest any confusion on the point remain, we reaffirm today that a regulation of the
time, place, or manner of protected speech must b2 narrowly tallored to serve the government's
legitimate, content-neutral interests but that it need not be the least restrictive or least intrusive

means of **2758 doing 50,589 *799 Rather, the requirement of narrow tailoring is satlsfled "so long
as the ,.. regulation promotes a substantial government Interest that would be achieved less
gffectively absent the regulation.” [/nited States v. Alberiini, 472 U.S, 675, 689, 105 S.Ct, 2897,
2906, 86 L.Ed.2d 536 (1985); see also Communily for Creative Non-Violence, supra, 468 LS., at
297,104 5.Ct,, at 3071, To be sure, this standard does not mean that a time, place, or manner
regulation may burden substantially more speech than is necessary to further the government's
legitimate Interests. Government may not regulate expression In such 2 manner that a substantial
portion of the burden on speech does not serve to advance its goals.. Sea*800 Frisby v, Schuitz,
487 U.5,, 2t 485, 108 S.Ct,, at 2502 (“A complete ban can be narrowly tailored but enly if each
activity within the proscription's scope is an appropriately targeted evil”). So long as the means
chosen are not substantially broader than necessary to achleve the government's interest, however,
the regulation will not be Invalid simply because a court concludes that the government's Interest
could be adequately served by some less-speech-restrictive alternative, "The validity of [time, place,
or manner] regulations does not turn on a judge's agreement with the respansible decisionmaker
concerning the most appropriate method for promoting significant government interests” or the
degree to which those interests should be promoted, United States v. Albertini, 472 U.5,, at 689, 105
S.CL..at 2906; see Community. for Creative Non-Viglence, supra, 468 U.S,, at 299, 104 3.Ct., at
3072,

EN6, Respondent contends that our decision last Term in Boos v, Barry, 485 U.S. 312,

108 S.Ct. 1157, 99 {,Fd.2d 333 {1988), supports the conclusion that “a regulation is
neither precisely drawn nor ‘narrowly tailored’ If less intrusive means than those

employed are avallable.” Brief for Respondent 27, In 8n0s we concluded that the
government regulation at issue was “not narrowly tallored; a less restrictive alternative is
readily availabie.” 485 |).5., at 329, 108 S.Ct,, at 1168 (citing Wygant v, Jacksen 8d, of

£d., 476 U.5. 267, 280, 0. 6,106 S.Ct, 1842, 1850, n. 6, 90 L.Ed.2d 260 (1986)
(plurality opinion}). In placing reliance on 8oos, however, respondent Ignores a crucial

difference between that case and this. The requlation we invalidated in Boos was a
content-hased ban on displaying slgns critical of forelgn governments; such content-
based restrictions on political speech "must be subjected to the most exacting scrutiny.”
485 U.S., ar 321, 108 S.Ct,, at 1164, While time, place, or manner regulations must also
be "narrowly tailored” in order to survive First Amendment challenge, we have naver
applied strict scrutiny In this context. As a result, the same degree of talloring is not
required of these regulations, and least-restrictive-alternative analysis is wholly cut of
place. For the same reason, the dissent's citation of Richmond v. J\A. Crosan Co., 488
1.5, 469, 109 S.Ct. 706, 102 L,Ed.2d 834 (1989), Is beside the point, See post, at 2762,
n. 4. Crgson, like Bogs, Is a strict scrutiny case; even the dissent does not argue that
strict-scrutiny is applicable to time, place, or manner regulations.

Our summary affirmance of Watsekq v. flfinais Public Action Council, 796 £,2d 1547

(C.A.7 1986), aff'd, 479 U5, 1048, 107 S.Ct, 919, 93 | Fd.2d 972 (1987), is not to the
contrary. Although the Seventh Clrcuit in that case did adopt the |east-restrictive-

alternative appreach, see 796 £.2d, at_ 1553-1554, its judgment was also supported by -
the alternative grounds that the regulation at issue did not serve to further the stated
governmental interests and did not leave open alternative channels of communication.
Id., at 1555-1558, As we have noted on more than one occasion: "A summary disposition
affirms only the judgment of the court below, and no more may be read Into our action
than was essentlal to sustain that judgment.” Aaderson v, Celaprezze, 460 U,S5. /80, 783,
0.5, 103 5.Ct 1564, 1568, n. 5, 75 L.Fd.2d 547 (1983).

ENZ. The dissent's attempt to analogize the sound-amplification guideline to a total ban
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on distribution of handbllis is imaginative but misgulded. See post, at 2762. The guideline
does not ban all concerts, er even all rock concerts, but instead focuses on the source of
the evils the city seaks to eliminate-excessive and inadequate sound ampilification-and
eliminates them without at the same time banning or significantly restricting a substantial
quantity of speech that does not create the same evils. This Is the essence of narrow
talloring. A tan on handbilllng, of course, would suppress a great quantity of speech that
does not cause the evils that it seeks to eliminate, whether they be fraud, crime, litter,
traffic congestion, or noise. See Martin v, Struthers, 319 0,5, 141, 145-146, 63 S.Ct.
862, 864-865, 87 L.Ed. 1313 (1943). For that reason, a complete ban on handbilling
would be substantially broader than necessary to achieve the Interests justifying it.

**x2759 [11] @ It Is undeniable that the city’'s substantial interest in limiting sound volume is
served In a direct and effective way by the requirement that the city's sound techniclan controt the
mixing board during performancas. Absent this requirement, the city's Interest would have been
servad less well, as Is evidenced by the compiaints about excessive volume generated by respondent's
past concerts. The alternative regulatory methods hypothesized by the Court of Appeals reflect
nothing more than a disagreement with the city over how much control of volume is appropriate or
how that level of control is to he achieved. See Community for Creative Non-ViQlence, supra, at 299,
104_S.Ct,,_at_3072, The Court of Appeals erred in failing to defer to the city’s reasonable
determination that its Interest in controlling volume would he best served by requlring bandshell
performers to utilize the city's socund technician,

The city's second content-neutral justification for the guideline, that of ensuring “that the sound
amplification [is] sufficlent to reach all listeners within the defined concertground,” *801 658 _F.Supp.,
at_1352, also supports the city's choice of requlatory methods. By providing competent sound
rechnicians and adequate amplification equipment, the city eliminated the problems of inexperienced
technicians and Insufficient sound volume that had plagued some bandshell performers in the past. No
doubt this concern is not applicable to respondent's concerts, which apparently were characterized by
more-than-adequate sound amplification. But that fact is beslde the point, for the vaildity of the
regulation depends on the relation it bears to the overail problem the government seeks to correct,
not on the extent to which it furthers the government's interests In an individual case. Here, the
regulation's effectiveness must be judged by considering all the varied groups that use the bandshell,
and It 1s valid so long as the city could reasonably have determined that [ts Intergsts overall would be
served less effectively without the sound-amplification guideline than with it, United Slates v.
Albertini, supra, 472 U,S,, aL.688-689, 105 5.CL., aL 2906:-2907; Community for Creative Non-
Violence, 468 U.S., at 296-297, 104 S.Ct,, at 3070-3071. Considering these proffered justifications
together, therefore, [t is apparent that the guideline directly furthers the city's legitimate
governmental interests and that those Interests would have been less well served in the absence of
the sound-amplification guideline,

Respondent nonetheless argues that the sound-amplification guideline is not narrowly tallored
because, by placing control of sound mix In the hands of the city's techniclan, the guideline sweeps far
more broadly than Is necessary to further the clty's legltimate concern with sound volume. According
to respondent, the guideline “targets ... more than the exact source of the ‘evil’ it seeks to remedy.”

Frishy v, Schuitz, supra, 487 U.S., ar 485, 108 S.Ct,, at 2503,

If the city's regulatory scheme had a substantial deleterious effect on the ablility of bandshell
performers to achieve the quality of sound they desired, respondent's concerns would have
considerable force. The District Court found, *802 however, that pursuant to city policy, the city's
sound techniclan “give[s) the sponsor autonomy with respect to the sound mix ... [and] does all that
he can to accommodate the sponsor's desires In those regards.” 658 F.Supp., at 1352, The court
squarely rejected respondent's claim that the city's "techniclan Is not able properly to implement a
sponsor's instructions as to sound quallty or mix,” finding that “[n)o evidence to that effect was
offered at trial; as noted, the evidence Is to the contrary.” App. to Pet. for Cert. 89, In view of these
findings, which were not disturbed by the Court of Appeals, we must conclude that the city's guideline
has no material impact on any performer's ability to exercise complete artistic control over sound
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quality. Since the guldeline allows the clity to control volume without Interfering with the **2760
performer's desired sound mix, it is not "substantially broader than necessary” to achieve the city's

legitimate ends, City Councll of Los Angeles v, Taxpayers for Vincent, 466 U,S,, at 808, 104 S.Ct,, at
2130, and thus it satisfles the requirement of narrow tailoring.

c

The final requirement, that the guldeline leave open ample alternative channels of communication, is
easily met. Indeed, In this respect the guideline Is far less restrictive than regulations we have upheld
in other cases, for it does not attempt to ban any particular manner or type of expression at a glven
place or time. Cf, Frisby, supra, 487 U,S,, at 482-484, 108 5.Ct., a8t 2501-2502; Community for
Creative Non-Violence, supra, 468 U.S,, af 295, 104 S.Ct., at 3070; Renton v. Playtime Thealres,
Inc., 475 U.8., at 53-54, 106 S.CL,. at 931-932. Rather, the guldeline continues to permit expressive
activity in the bandshell, and has no effect on the quantity or content of that expression beyond
regulating the extent of amplification. That the city's limitations on volume may reduce to some
degree the potential audience for respondent's speech Is of no ¢conseguence, for there has been no
showing that the remaining avenues of communication are inadequate. See *803 Taxpayers for
Vincent, sypra, 466 1,S., at 803 and n. 23, 812 and n. 30, 104 S.Ct., 5t 2128 and n, 23, 2133 and n.
30; Kovacs, 336 1.S., ot 88-89, 9 S.CL., at 435:456 (opinion of Reed, 1.).

111

The city's sound-amplification guideline is narrowly taliored to serve the substantial and content-
neutral gavernmental interests of avolding excesslve sound volume and providing sufficient
amplification within the bandshell concert ground, and the guidefine leaves open ample channels of
communication, Accordingly, it is valid under the Flrst Amendment as a reasonable requlation of the
place and manner of exprassion. The judgment of the Court of Appeals is

Reversed.

Justice BLACKMUN concurs In the result.

Justice MARSHALL, with whom Justice BRENNAN and Justice STEVENS join, dissenting.

No one can doubt that government has a substantlal interest In regulating the barrage of excessive
sound that can plague urban life, Unfortunately, the majority plays to our shared impatience with loud
noise to obscure the damage that it does to our First Amendment rights. Until today, a key safeguard
of free speech has been government's obligation to adopt the least Intrusive restriction necessary to
achieve [ts goals. 8y abandoning the requirement that time, place, and manner regulations must be
narrowly tallored, the majority replaces constitutional scrutiny with mandatory deference, The
majority's willingness to give government officlals a free hand in achieving their policy ends extends
so far as to permit, in this case, government control of speech in advance of its dissemination.
Because New York Clty's Use Guidelines (Guidelines) are not narrowly tailored to serve its interest in
regulating loud noise, and because they constitute an impermissible prior restraint, I dissent.

*804 1

The majority sets forth the appropriate standard for assessing the constitutionality of the Guidelines.
A time, place, and manner regulation of expression must be content neutral, serve a significant
government interest, he narrowly tallored to serve that Interest, and leave open ample alternative

2301, 101 LEd.2d 420 (1988); Perry Education Assn, v, Perty Local Educators' Assn., 460 U5, 37,
44, 103 S.CL, 948, 953, 74 L.Ed.2d 794 (1983). The Guldelines Indisputably are content **2761
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| neutral as they apply to all bandshell users irrespective of the message of thelr music. App. 375; see
. Pacific Gas & Electric Co, v, Public_ Utliitles Comm'n of Cal,. 475.U.S. 1,20, 106 S.Ct, 903, 514, B9
L.Ed.2¢ 1 (1985).59% They also serve government's significant interest in limiting loud nolse In public

places, see Grayned v. Rockford, 408 U.S. 104, 11§, 92 S.Ct, 2294, 2303, 33 L.Ed.2d 222 (1972), by
giving the city exclusive control of all sound equipment,

FN1, The majority's reliance on Renton v, Playtime Theatrss, Inc,, 475 U.5, 41, 106 S.CL.
245,89 L.Ed,2d 29 (1985), is unnecessary and unwise. That decislon dealt only with the
unique circumstances of "businesses that purvay sexually axplicit materials,” Id,,_at 49,
and n. 2, 106 5,Ct,, at 929, and_n.. 2. Today, for the first time, a majority of the Court
appiies Renton analysis to a category of speech far afield from that decision's original
limited focus. Given the serlous threat to free expression posed by Reptan analysis, see
Boos v, Barry, 485 U.5. 312, MEBZWJ%MM
(1988} (BRENNAN, )., concurring In part and concurring in judament); Renton, supra.
425..!.!,5,,_&554._1_0_& S.QL at 933 (BRENNAN, )., concurring In part and concurring in
judgment), I fear that its broad application may encourage widespread official censorship,

My complaint is with the majority's serious distortion of the narrow talloring reguirement, Qur cases
have not, as the majority asserts, “clearly” rejected a less-restrictive-alternative test. Ante, at 2757.
On the contrary, just last Term, we held that a statute is narrowly tailored only "if it targets and
eliminates no more than the exact source of the ‘evil’ it seeks to remedy.” Erishy v. Schuitz, supra,
487 U.5,, at 485, 108 S.Ct,, at 2503, While there Is language In a faw opinions which, taken out of
*805 context, supports the majority’s position,N4 In practice, the Court has interpreted the narrow
tailoring requirement to mandate an examination of alternative methods of serving the asserted
governmental interest and a determination whether the greater efficacy of the challenged regqulation
outwelighs the increased burden It places on protected speech. See, e.g., Martin v. Strthers, 319 LS,
141, 147-148, 63 5.CL 862, 866-867, 87 L.Bd. 1313 (1943); Schneider v. State, 308 U.$. 147, 162,
€0 5,0t 146, 151, 84 L.Ed, 155 {(1939). In Schneider, for example, the Court invalidated a ban on
. handbili distribution on public streets, notwithstanding that it was the most effective means of serving
government’s legitimate interest in minimizing liiter, noise, and traffic congestion, and In preventing
fraud. The Court concluded that punishing those who actually litter or perpetrate frauds was a much
less intrusive, albeit not quite as effective, means to serve those significant interests. Id., ak_ 162, 164,
60 5.Ct., a8 151, 152; see also Martin, supra, 3191.5., at 148, 63 5.Ct,, at 867 {invalidating ban on
door-to-door distribution of handbilis bacause directly punishing fraudulent solicitation was a less

intrusive, yet still effective, means of serving government's Interest in preventing l’raucl).ﬂ?'[3

FNZ. United States v, Alhertini, 472 U.S. 675, 105 5.Ct, 2857, 86 L.Ed.2d 336 (1985), for
example, involved a person’s right to enter a military base, which, unilke a public park, is
not a piace traditionally dadicated to free expression. Id.,_at 687, 105 S.Ct., at 2905
{commanding officer's power to exclude civilians from a mllitary base cannot “be analyzed
in the same manner as government regulation of a traditional public forum*). Nor can
isolated language from Justice WHITE's opinicn in Regan_v. Time, Inc., 468 U.S, 641,

657, 104 5.CL, 3262, 3271, 82 L.Ed.2d 487 (1984), which commanded the votes of only
three other Justlces, be construed as this Court's definitive explication of the narrow

talioring requirement.

FN3, The majority relies heavily on Clark v. Community for Creative Non-Violence, 468

U.3. 288, 104 S.Ct, 3065, 82 L.Ed.2d 221 (1984}, but in that case, the Court engaged in
an inquiry similar to the one the majority now rejects; It constdered whether the
increased efficacy of the challenged regulation warranted the Increased burden on

speech, /d., 3t 299, 104 S.Ct., at 3070 ("[P)reventing overnight sleeping will avold a
measure of actual or threatened damage”; however, *minimiz[ing] the possible injury by
reducing the size, duration, or frequency of demonstrations would stlil curtail the total
aliowable expression In which demonstrators could engage™).

*806 The Court's past concern for the extent to which a regulation burdens speech **2762 more
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than wouid a satisfactory alternative Is noticeably absent from today's declsion. The majority requires
only that government show that its interest cannot be served as effectively without the challenged
restriction. Ante, at 2758. It will be enough, therefore, that the chailenged regulation advances the
government's Interest only in the slightest, for any differential burden on speech that results does not
enter the calculus, Despite its protestations to the contrary, the majority thus has abandoned the

requirement that restrictions on speech be narrowly tailored In any ordinary use of the phrase.t¥4
Indeed, after today's decision, a city could claim that bans an handblll distribution or on door-to-door
solicitation are the most effective means of avoiding (ittering and fraud, or that a ban on loudspeakers
and radlos in a public park Is the most effective means of avoiding loud noise. Logically extended, the
majority's analysis would permit such Far-reaching restrictions on speech.

FN4. In marked contrast, Members of the majority recently adopted a far more stringent
narrgw talloring requirement in the affirmative-action context, See Richmond v, J.A.
Croson Co., 488 .S, 469, 507-508, 109 S,C, 706, 729-230, 102 L.Ed,2d 854 (1989).

True, the majority states that "{g]overnment may not reguiate expression in such a manner that a
substanttal portion of the burden on speech does not serve to advance Its goals.” Ibid. But this means
that only those regulations that “engage in the gratuitous inhibition of expression” will be invalidated.
Ely, Flag Desecration: A Case Study in the Roles of Categorization and Baiancing in First Amendment
Analysls, 88 Harv.L .Rev. 1482, 1485 (1975). Moreover, the majerity has robbed courts of the
necessary analtytic tools to make even this limited inquiry. The Court of Appeals examined “how much
control of volume is appropriate [and] how that level of control is to be achleved,” ante, at 2759, but
the majority admoenishes that court for doing so, stating that it should *802 have “defer{red] to the
City's reasonable determination.” Ibid, The majority thus instructs courts to refrain from examining
how much speech may be restricted o serve an asserted interest and how that level of restriction is
to be achieved. If a court cannot engage in such Inquiries, I am at a loss to understand how a court
can ascertain whether the government has adopted- a regulation that burdens substantially more
speech than is necessary.

Had the majority not abandoned the narrow tailoring requirement, the Guidelines could not possibly
survive constitutional scrutiny. Government's Interest in avalding loud sounds cannot justify giving
government total control over sound equipment, any more than its Interest In avoiding litter could
justify a ban on handbill distribution. In both cases, government's legitimate goals can be effectively
and less Intrusively served by directly punishing the evil-tha persons responsible for excessive sounds
and the persens who litter. Indeed, the city concedes that it has an ordinance generally limiting noise

but has chosen not ta enforce it. See Tr, of Oral. Arg. 5-6.Fla

ENS. Significantly, the Natlonal Park Service relies on the very methods of volume control
rejected by the city-monitoring sound levels on the perimeter of an event, communicating
with event sponsors, and, If necessary, turning off the power. Brief for United States as
Amicus Curiae 21. In light of the Park Service's “experienc[e] with thousands of events
aver the years,” ibid,, the city's claims that these methods of monitoring excessive sound
are ineffective and impracticable are hard to accept,

By holding that the Guidelines are valid time, place, and manner restrictions, notwithstanding the
avallability of less intrusive but effective means of controlling volume, the majority deprives the
narrow tailoring requirement of all meaning.EN8 Today, **2263 the majority enshrines efficacy but
sacrifices frea speech,

ENG, Because I conclude that the Guldelines are not narrowly tallored, there is no need to
conslder whether there are ample alternative channels for communication. I note only
that the avallability of alternative channels of communlication outside a public park does
not magically validate a government restriction on protected speech within it. See
Southeastern Promations, Lid, v. Conrad, 420 U.S, 546, 556, 95 S.Ct, 1239, 1246, 43
L.Ed.2d 448 (1973) (" ‘{O]ne s not to have the exercise of his liberty of expression In
appropriate places abridged on the plea that it may be exercised In some other place,’ ”
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quoting Schneider v, _State, 308 U.S. 147, 163, 0 S.Ct. 146, 151, 84 L.Bd. 133 (1939}).

*808 11

The majority's conclusion that the city's excluslve control of sound equipment is constitutional is
deeply troubling for another reason. It places the Court's imprimatur on a quintessential prior
restraint, incompatible with fundamental First Amendment values. See Neary, Minnesota ex ref,
Qlison, 283 W5, 697,51 S.Ct. 625, 75 L.Ed. 1357 {1921). Indeed, just as "[m]usic Is one of the oldest
forms of human expression,” ante, at 2753, the city's regulation is one of the oldest forms of speech
reprasslon. In 16th- and 17th-century England, government controlled speech through its monopoly
on printing presses, See L, Levy, Emergence of a Free Press 6 (1985). Here, the city controls the
votume and mix of sound through its monepoly on sound equipment, In both situations, government's
exclusive control of the means of communication enables public officials to censor speech In advance
of 1ts expresslon. See Southeastern Promations, Lid, v, Conrad, 420 \).5. 546, 553, 95 §.Ct. 1239,
1243, 43 L Ed.2d 448 (1975). Under more familiar prior rastraints, government officials censor speech
“by a simpie stroke of the pen,” Emerson, The Doctrine of Prior Restraint, 20 Law & Contemp.Prob,
648, 657 (1953). Here, It is done by 2 single turn of a knob,

The majority's implication that government control of sound equipment Is not a prior restraint because
city officials do not “enjoy unguided discretion to deny the right to speak altogether,” ante, at 2755, is
startling. In the majority's view, this case involves a question of “different and lesser” magnitude-the
discretion to provide Inadequate sound for performers. But whether the city denies a performer a
bandshell permit or grants the permit and then silences or *809 distorts the performer's music, the
result is the same-the city censors speech. In the words of Chlef Justice REHNQUIST, the First
Amendment means little if it permits government to “allo[w] & speaker in a public hall to express his
views while denying him the use of an amplifying system.” FEC v, Naticnal Conservative Political
Action Committes, 470 U.5, 480,493, 105 S.Ct, 1459, 1466, 84 L.Ed.2d 455 {1985); see also
Squrheastern Promotions, supra, 420 \.S,, aL556, 0. 8,95 5.0k, at 1246, 0, 8 ("A licensing system
need not effect total suppression in order to create a prior restraint”),

As a system of prior restraint, the Guidelines are presumptively invalid, See Southeastern Promotions,
supra, at 538, 95 5.Ct.,. at 1248; Bantam Books, Inc, v. Sullivan, 372 U.S, 58, 70, 83 5.Ct, 631, 639,
9 I..Ed.2d 584 (1963). They may be constitutional only if accompanied by the procedural safeguards
necessary “to obviate the dangers of a censorship system.” Freedman v, Maryfand, 380 U.5. 51, 58,
85 S,Ct._734, 740, 13 L.Ed.2d 649 (1965). The city must establish neutral criteria embodied in
*narrowly drawn, reasonable and definite standards,” in order to ensure that discretion is not
exercised based on the content of speech. Memotko v. Maryland, 340.1U.S. 268, 271, 71 S.Ct. 325,
327,95 L.Ed. 267 (1951); see also Lakewpod v. Plain Dealer Publishing Co,, 486 U.S, 7250, 758, 108
2.CL 2138, 2144, 100 LEd.2d 771 (1988); Shuttlesworth v, Birmingham, 394 U.5, 147, 150-151, 89
S.Ct, 935,.938:939, 22 | £d.2d 162 (1969). Moreover, there must be “an almost Immediate judictal
determination” that the restricted materlal was unprotected by the First Amendment, Santam Begks,
supra, 372 \LS,, at 70, §3 5.Ct., at 639, see also Squthgastern Promotions, supra, 420 U.S., at 560,
95 S,.Ct., at 1250,

The Guidelines contain neither of these procedural safequards. First, there are no “narrowly drawn,
reasonable and definite standards” guiding the hands of the ¢ity’'s sound technician as he mixes tha
sound. **2764 The Guidelines state that the goals are “to provide the best sound for all events” and
to “insure appropriate sound quality batanced with respect for nearby resident(al nelghbors and the
mavorally decreed quiet zone.” App. 375; see also ante, at 2755. But the city never defines "best
sound” or “appropriate sound quaility.” The bandshell program director-manager testified that quality
of *810 sound refers to tone and to sound mix. App, 229, 230. Yet questions of tone and mix cannot
be separated from muslcal expression as a whole. See The New Grove Dictionary of Music and
Musicians 51-55 {5. Sadle ed. 1980) {tonality involves relationship between pitches and harmony); F.
Everest, Successful Sound System Operation 173 (1985) (“The mixing console ... must be considered
as 3 creative tool”), Because juggments that sounds are too loud, noiselike, or discordant can mask

disapproval of the music Itself, 2 gavernment control of the sound-mixing equipment necessitates

hnp:i!webi.wcstlaw.comircsult!dncumﬁnttext.as;px?docsample=Falsc&sv=Split&senricﬁ... 71232007

Appellants Appendix Page 875
000000566

SUPP.ROA00736




109 8.Ct, 2746 Page 20 of 21

detailed and neutral standards.

EN7. "New music always sounds iqeud to old ears. Beethoven seemed to make more noise
than Mozart; Liszt was noisier than Beethoven; Schoenberg and Stravinsky, noisier than
any of their predecessors.” N. Slonimsky, Lexicon of Musical Invective: Criticat Assaults
on Composers Since Beethoven's Time 18 (1953). One music critic wrote of Prokoflev:
“Those who do not believe that genius is evident in superabundance of noise, looked In
vain for a new musical message In Mr, Prokofiev's work. Nor In the Classical Symphony,
which the composer conducted, was there any cessation from the orgy of discordant
sounds.” Id., at 5 (internai quotations omitted).

The majority concedes that the standards In the Guidelines are “undoubtedly flexibla” and that “the
officials implementing them will exercise considerable discretion.” Anfe, at 2755, Neverthelass, it
concludes that “[bly its own terms the city's sound-ampiification guideline must be interpreted to
forbid city officials purposefully to select inadequate sound systems or to vary the sound quallty or
volume based ¢on the message being dellvered by performers,” Ante, at 2755. Although the majority
wishes it were so, the language of the Guidelines simply does not support such a limitation on the
city's discretion. Alternatively, the majority finds a limitation in the clty's practice of deferring to the
sponsor with respect to sound mix, and of conferring “with the sponsor if any questions of excessive
sound arlse, before taking any corrective action.” 658 F.Supp. 1346, 1352 (SDNY.1987). A promise to
consult, however, does not provide the detailad *811 “neutral criterta” necessary to prevent future
abuses of discretion any more than did the city's promise in Lakewnod to deny permit applications
only for reasons related to the heailth, safety, or welfare of Lakewood citizens. Indeed, a presumption
that city officials will act in good faith and adhere fo standards absent from a regulation's face is “the
very presumption that the doctrine forbldding unbridled discretion disallows.” Lakewgoad, supra, 486

U.S., at 770, 108 S,Ct,, at 2151,7M8

ENB, Of course, If the city always defers to a performer's wishes In sound mixing, then it
is difficult to understand the need for a city technician to operate the mixing console, See
Tr. of Oral. Arg, 12 {clty concedes that the possibilitles for a confrontation over volume
are the same whether the city technician directly controls the mixing console or sits next
to a perfermer's technician who operates the equipment), Conversely, If the city can
control sound only by using its own equipment and techniclan, then it must not be
heeding all the performer's wishes on sound mixing.

Second, even if there were narrowly drawn guidelines limiting the city's discretion, the Guidelines
would be fundamentally flawed. For the requirement that there be detailed standards Is of value only
so far as there is a judiclal mechanism to enforce them. Here, that necessary safequard Is absent. The
city's sound technician consults with the performers for several minutes before the performance and
then decides how to present each song or plece of music. During the performance itself, the
technician makes hundreds of decisions affecting the mix and volume of sound, Tr. of Qral Arg. 13.
The music Is played Immediately after each decision. There is, of **2765 course, no time for appeal
in the middle of a song. As a result, no court ever determines that a particular restraint on speech Is
necessary. The city's admission that it does not Impose sanctions on violations of Its general sound
ordinance because the necessary litigation is tpo costly and time consuming only underscores its
contempt for the need for judicial review of restrictions on speech, Id., at 5. With neither prompt
judicial review nor detailed and neutra! standards fettering the city's discretion to restrict protected
*812 speech, the Guidelines constitute a quintessential, and unconstitutional, prior restraint,

i

Today's decision has significance far beyond the world of rock musle, Government no longer need
balance the effectiveness of regulation with the burdens on free speech. After today, government
need only assert that it is most effective to control speech in advance of its expression. Because such
2 result eviscerates the First Amendment,_] dissent.
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