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499 U.S, 439, 111 S,Ct. 1438, 69 Rad. Reg. 2d (P & F) 60, 113 L.Ed.2d 494, 59 USLW 4281, 18
Media L. Rep, 1953

Briefs and Other Related Documents

Supreme Court of the United States
Timothy ), LEATHERS, Commissioner of Revenues of Arkansas, Petitloner,

vl

Daniel L. MEDLOCK et al,

Danlel L. MEDLOCK, et al., Petiticners,
v,
Timothy 3, LEATHERS, Commissioner of Revenues of Arkansas, et al.
Nos, 90-29, 90-38,
Argued Jan. 9, 1991.
Decided April 16, 1991,

Cable televislon subscriber and trade organlization of cable operators brought action challenging
imposition of sales tax on cabie television services, The Chancery Court, Pulaski County, Lee A,
Munson, Chancellor, upheld sales tax. Appeal was taken. The Arkansas Supreme Court, 301 Ark, 483,
785 S.W.2d 202, reversed and remanded. Subscriber, operators and Arkansas Commissioner of
Revenues petitioned for certiorari. The Supreme Court, Justice Q'Connor, hetd that Arkansas’
extension of Its generally applicable sales tax to cable televislon services alone, or to cable and
satellite services, while exempting print media, does not violate First Amendment.

Affirmed in part, and reversed in part and remanded.

Justice Marshall filed a dissenting opinion In which Justice Blackmun jolned.

Qpinion on remand, 305 Ark. 610, BOB S.W.2d 785.

West Headnotes

[1] KeyClte Notes @

.-92 Constitutional Law
- -92XVI1I Freedom of Speech, Expression, and Press
- 92XVIII(W) Telecommunications and Computers
.~ 92k2139 Cable and Satellite Television Systems; Community Antenna Systems
92k2140 k, In General. Most Citad Cases
(Formerly 92k90.1(9))

Cable television operator is engaged in “speech” under First Amendment, and is, in much of Its
operation, part of the “press” since it provides to its subscribers news, informaticon, and
entertainment, U.S.C.A, Const.Amend, 1.

@

[2] KeyCite Notes.

92 Constitutional Law
- 92XVII] Freedom of Speech, Expression, and Press
- -92XVIII(W) Telecommunications and Computers
+~92Kk2139 Cable and Satellite Television Systems; Community Antenna Systems
- -92k2140 k. In General, Most Clted Cases
(Formerly 92k90.1(9))

Fact that cable television is taxed differently from other media does not by itself raise First

hup:/fweb2.westlaw.com/result/documentlext.aspx?docsample=False&sv=S8plit&service=... 7/23/2007
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Amendment concerns, U.S.C,A, Const. Amend, 1.

[3] kKeyCite Notes @

. 92 Constitutional Law
- 92XVIII Freedom of Speech, Expression, and Press
92XVITI{W) Telecommunications and Computers
- 92k2139 Cable and Satellite Television Systems; Community Antenna Systems
- '92K2140 k. In General. Most Cited Casas
(Formerly 92k90.1(9))

371 Taxation KeyClte Notes. Eg
- 371IX Soles, Use, Service, and Gross Receipts Taxes
- 371IX(B) Reguiations
- -371k3625 Validity of Acts and Ordinances

+~*371k3626 k. In General, Most Cited Cases
(Formerly 371k1212.1, 371k1212)

Arkansas' extension of its generally applicable sales tax to cabie television services alone, or to cable
and satelllte services, while exempting print media, does not violate First Amendment; tax generally
applied to receipts from sale of all tangible personal property and broad range of services unless
within group of specific exemptions, there was no indication that Arkansas had targeted cable
television in purposeful attempt to interfere with its First Amendment activitles, and sales tax was not

content based, U.S.C.A, Const.Amend, 1.

[4] KeyCite_Notes @

92 Constitutional Law
92XVII Freedom of Speech, Expression, and Press
- -92XVIII(A) In General
- 9ZXAVIIL{A)3 Particular Issues and Applications in General
- -92k1572 k. Taxation. Mgast Cited Cases
{Formerly 92k90.1(1))

Differential taxation of First Amendment speakers Is constitutionally suspect when it threatens to
suppress expression of particular ideas or viewpoints, U.5.C,A, Const. Amend, 1,

[5]) KeyCite Notes

--92 Constitutional Law
- -92XVII] Freedom of Speech, Expression, and Press

- Q2XVIII{U) Press in General
.~ -82k2081 k. Taxation. Most Clted Cages
(Formerly 92k90.1{8))

Absent compelling justification, government may not exercise its taxing power to single out the press,
U.5.C.A. Const.Amend. 1.

[

[6] KeyCite Notes
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.-92 Constitutional Law
- 92XVIII Freedom of Speech, Expression, and Press
- S2RVIL{AY In General
92XVIII(AY3 Particular Issues and Applications in General
+-92k1572 k. Taxation, Most Cited Cases
(Formerly 92kS0.1(1))

Tax Is suspect under First Amendment If it targets a small group of speakers. U.S.C.A. Const. Amend,

b
[7] KeyCite Notes. @

192 Constitutional Law
-92XVI1] Freedom of Speech, Expresslon, and Press
- 92XVIII{A) In General
- 92XVIII(A)3 Particular [ssues and Applications in General
92k1572 k. Taxation, Most Cited Cases
(Formerly 92k90.1(1))}

Tax will trigger heightened scrutiny under First Amendment If It discriminates on basis of content of
taxpayer speech. U.5.C.A. Canst.Amend. 1,

*% 1439 Syflabys I

FN* The syllabus constitutes no part of the opinion of the Court but has been prepared by
the Reporter of Decisions for the convenience of the reader. See United States v. Detroit

Lumber Co., 200 V.3, 321, 337, 26 5.CL 282, 30 L.Ed, 499,

Arkansas' Gross Recelpts Act Imposes a tax on receipts from the sale of all tangible personal property
and specified services, but expressly exempts, inter alfa, certain recelpts from newspaper and
magazine sales, In 1987, Act 188 amended the Gross Recelpts Act to impose the tax on cable
television, Petitioners In No. 90-38, a cable television subscriber, a cable operator, and a cable trade
organization (cable petitioners), brought this class action in the State Chancery Court, contending that
their expressive rights under the First Amendment and their rights under the Equal Protection Clause
of the Fourteenth Amendment were violated by the extension of the tax to cable services, the
exemption from the tax of newspapers and magazines, and the exclusion from the list of services
subject to the tax of scrambied satellite broadcast television services to home dish-antennae owners.
In 1989, shortly after the Chancery Court upheld the constitutionality of Act 188, Arkansas adopted
Act 769, which extended the tax to, among other things, all television services to paying customers.
On appeal, the State Supreme Court held that the tax was not invalid after the passage of Act 769
because the Constitution dees not prohiblt the differential taxation of different media, However,
belleving that the First Amendment does prohibit discriminatory taxation among members of the same
medium, and that cable and scrambled satellite televislon services were “substantially the same,” the
Supreme Court held that the tax was unconstitutional for the period during which it applied to cable
but not satellite broadcast services.

Held:

1. Arkansas' extension of its generally appiicable sales tax to cable television services**1440 alone,
or to cable and satellite services, while exempting the print media, does not violate the First
Amendment. Pp, 1442-1447,

(a) Although cable television, which provides news, Information, and entertainment to its subscribers,
is engaged in "“speech” and Is part of the “press” in much of its operation, the fact that it is taxed
differently from other media does not by itself raise First Amendment concerns, *440 The Arkansas
tax presents none of the First Amendment difficuities that have led this Court to strike down
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differential taxation of speakers. See, e.g., Grosjean v. American Press Cg., 297 U.S. 233, 56 S.Ct.
444, 80 L.Ed, 660; Minnespalls Star & Tribupe Co. v, Minnesota Comm'r of Reyanue, 460 U.S, 575,

103 5.CL. 1365, 75 1.8d.2d 293; Arkangas Writers' Project, Inc. v, Ragland, 481 U.S. 221, 107 S.Ct.
1222, 95 L.8d.2d_209. 1t Is a tax of general applicability covering all tangibie personal property and a
broad range of services and, thus, does not single out the press and thereby threaten to hinder it as a
watchdog of government actlvity. Furthermore, there Is no Indication that Arkansas has targeted cable
television In a purposeful attempt to interfere with its First Amendment activities, nor is the tax
structured so as to raise suspicion that it was intended to do so. Arkansas has not selected a small
group of speakers to bear fully the burden of the tax, since, even if the State Supreme Court's finding
that cable and satellite television are the same medium s accepted, Act 188 extended the tax
uniformly to the approximately 100 cable systems then operating In the State, Finally, the tax is not
content based, since there is nothing In the statute's language that refers to the content of mass
media communications, and since the record contairs no evidence that the varlety of programming
cable television offers subscribers differs systemnatically in its message from that communicated by
satellite broadcast programming, newspapers, or magazines, Pp. 1442-1445,

(b) Thus, cable petitioners can pravall only if the Arkansas tax scheme presents “an addltional basis”
for concluding that the State has violated their First Amendment rights. See Arkansas Writers', supra,
at 233, 107 5.Ct,, at 1729, This Court's decisions do not support thelr argument that such a basis
exists here because the tax discriminates among media and discriminated for a time within a medium.
Taken together, cases such as Regan. v. Taxatlon with Representation of Wash., 461 1),S. 540, 103
2.CL 1997, 76 L.Ed.2d 129, Mabee v, White Plains Publishing Co., 327 U.S. 178, 66 S.Ct, 511, 90
L.Ed. 607, and Qklahoma Press Publishing Cqo. v. Walling, 327 U.5, 186, 66 S.Ct. 494, 90 |.Ed, 614,
establish that differential taxation of speakers, even members of the press, does not Implicate the
First Amendment unless the tax Is directed at, or presents the danger of suppressing, particular ldeas,
Nothing about Arkansas' cholce to exclude or exempt certain media from its tax has ever suggested
an Interest in censoring the expressive actlvities of cable television. Nor does anything in the record
indIcate that this broad-based, content-neutral tax is likely to stifie the free exchange of Ideas. Pp.
1445-1447.

2. The guestion whether Arkansas' temporary tax distinction between cable and satellite services
violated the Equal Protection Clause must be addressed by the State Supreme Court on remand. P,
1447,

301 Ark, 483, 785 5.W.2d 202 (1990), affirmed In part, reversed in part, and remanded,

*441 Q.CONNQR, ., dellvered the oplnion of the Court, In which REHNQUIST, C.J., and WHITE,
STEVENS, SCALIA, KENNEDRY, and SQUTER, 1]., joined. MARSHALL, 1., filed 2 dissenting opinion, in
which BLACKMUN, J., joined, post, p. 1447.

Willlam E. Keadle argued the cause for petitioner in No.90-29 and respondents in No, 90-28. With him
on the briefs was Larry D. Vaught.

Eugene (3, Sayre argued the cause and filed briefs for petitioners In No. 90-38 and respondents in No.
90-29.1

tBriefs of amici curiae urging reversal were filed for Dow Jones & Co., Inc., by Richard . Tofel and
Robert D. Sack; for the Indiana Cable Telvision Association Inc. by D. Crafg Martin; and for the
Natlonal Cable Television Assoclation, Inc., by H. Bartow Ffarr [T, Richard G. Taranto, Brenda L. Fox,
and Michael 5. Scheoler,

Briefs of amicl curiae urging affirmance were flled for the City of Los Angeles, California, et al., by
Larrine 5. Holbrooke, Willlam R, Malope, Edward ), Perez, and Barry A. Lindahl; and for the City of
New York et al. by Robert Alan Garrett.

Briefs of amici curiae were filed for Cablevision Industries Corp. et al. by Brent N, Rushforth; for the
California Cable Televiston Assoclation by Frank W, Lioyd JII, Diane 8. Burstein, and Alan ). Gardner;
for Century Communications Corp, et al. by Jahn P, Cole, Jr., and Wesley R. Heppler; for the
Competitlve Cable Associaiton et al. by Haro/d R, Facrow, Sol Schildhause, and Robert M, Bramson,
for Greater Media Cablevision, inc,, by Robert H. Louis and Salvatore M, DeSunda; and for the
National Assoclation of Broadcasters et al. by Jack N. Goodman and James J,_Popham.

Justice D'CONNQR delivered the opinion of the Court.
These consolidated cases require us to consider the constitutionaiity of a state sales tax that excludes
or exempts certain segments of the medla but not others.
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I

Arkansas' Gross Receipts Act imposes a 4% tax on recelpts from the sale of all tangible personal
property and specified services. Ark.Code Ann, §6_26-52-301, 26-52-302 (1987 and Supp.1989). The
Act exempts from the tax certain sales of goods and services, § 26-52-401 (Supp.1989). Countles
*442 within Arkansas impose a 1% tax on all goods and services subject to taxation under the Gross
Recelpts Act, §8 26-74-307, 26-74-222 (1987 and Supp.1989), and citles may impose a further 1/2
or 1% tax on these Items, § 26-75-307 {1987).

The Gross Recelpts Act expressly exempts recelpts from subscription and over-the-counter newspaper
sales and subscription magazine sales. See §§ 26-52-401(4), (14) (Supp.1989); Revenue Pollcy
Statement 1988-1 (Mar. 10, 1988), reprinted in CCH Ark.Tax Rep. § 69-415, Before 1987, the Act did

not list among those services subject to the sales tax elther cable television FN! or scrambled satellite

broadcast television services to home dish-antennae owners. N2 gap §.26-52-301 {1987). In 1987,
Arkansas adopted Act 188, which amended the Gross Recelpts Act to Impose the sales tax on cable
tetevision. 1987 Ark.Gen.Acts, No, 188, § 1,

ENJ., Cable systems receive televiston, radio, or other signals through antennae located at
thelr so-calied “headends.” Information gathered (n this way, as well as any other
material that the system operator wishes to transmit, is then conducted through cables
strung over utility poles and through underground conduits to subscribers, See generally
D. Brenner, M. Price, & M, Meyerson, Cable Television and Other Nonbroadcast Video:
l.aw and Policy § 1.03 {1989}, -

FN2, Satellite television broadcast services transmit over-the-air “scrambied” signals
directly to the satellite dishes of subscribers, who must pay for the right to view the
signals, See generally A, Easton & S. Easton, The Complete Sourcebook of Home Satellite
TV 57-66 (1988).

Danlel L. Medlock, a cable television subscriber, Community Communications Co., a cable television
operator, and the Arkansas Cable Television Assoclation, Inc., a trade organization composed of
approximately 80 cable operators with systems throughout the State (cable petitioners), brought this
class actlon In the Arkansas Chancery Court to challenge the axtenslon of the sales tax to cable
television services. Cable petitioners contended that their expressive activitles are protected by the
First Amendment and are comparable to those of newspapers, magazines, and scrambled satellite
broadcast television, They argued that Ariansas' sales taxation*443 of cable services, and exemption
ar exclusion from the tax of newspapers, magazines, and satellite broadcast services, violated their
censtitutional rights under the First Amendment and under the Equal Protection Clause of the
Fourteenth Amendment.

The Chancery Court granted cable petitioners' motion for a prefiminary injunction, requiring Arkansas
to place In escrow the challenged sales taxes and to keep records Identifying collections of the taxes.
Both sides Introduced extensive testimony and documentary eviderice at the hearing on this motion
and at the subsequent trial. Following the trial, the Chancery Court concluded that cable television's
necessary use of public rights-of-way distinguishes it for constitutional purposes from other media. It
therefore upheld the constitutionality of Act 188, dissolved its preliminary Injunction, and ordered all
funds collected in escrow released.

In 1989, shortly after the Chancery Court issued Its decision, Arkansas adopted Act 769, which
extended the sales tax to "all other distribution of television, video or radio services with or without
the use of wires provided to subscribers or paylng customers **1442 or users,” 1989 Ark.Gen.Acts,
No, 769, § 1. On appeal to the Arkansas Supreme Court, cable petitioners agaln challenged the
State's sales tax on the ground that, notwithstanding Act 769, it continued unconstitutianally to
discriminate against cable television. The Supreme Court rejected the claim that the tax was invalid
after the passage of Act 769, holding that the Constitution does not prohibit the differential taxation of

different media. Medlock v. Pledger, 301 Ark, 483, 487, 785 S.W.2d 202, 204 (1990). The court
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believed, however, that the First Amendment prohibits discriminatory taxation among members of the
same medium, On the record before it, the court found that cable television services and satellite
broadcast services to home dish-antennaes owners were “substantially the same.” ibid, The State
Supreme Court rejected the Chancery Court's conclusion that cable television's use of public *444
rights-of-way justified Its differential sales tax treatment, explaining that cable operators already paid
franchise fees for that right. Id., at 485, 785 S.W.2d, at 203, It therefore held that Arkansas' sales tax
was unconstitutional under the First Amendment for the period during which cable television, but not
sateliite broadcast services, were subject to the tax. [d., at 487, 785 S.W.2d, at 204,

Both cable petitioners and the Arkansas Commissioner of Revenues petitioned this Court for certiorari.
We consolidated these petitions and granted certiorarl, Pledger v. Megdlock, 498 1,5, 809, 111 S.Ct,
41, 42,112 |..Ed,2d_18 {1990), in order to resolve the question, left open in Arkansas Witers' Project,

Inc. v. Ragland, 481 \).S, 221, 233,107 S5,Ct, 1722, 1729, 95 L.Ed.2d 209 (1987), whether the First
Amendment prevents a State from imposing Its sales tax on only selected segments of the media.

I

I

[1] (2] = [3] Cable televislon provides to its subscribers news, information, and
entertainment. It is engaged in “speech” under the First Amendment, and Is, In much of its operation,
part of the “press.” See Los Angeles v. Prefarred Communications, Inc,. 476 UGS, 488, 494, 106 5.Ct,

2034, 2037, 90 L.Fd.2d 480 {1986). That It Is taxed differently from other media does not by itself,
however, raise First Amendment concerns, Qur cases have heid that a tax that discriminates among

speakers is constitutionally suspect only in certaln circumstances,

In Grosfean v. Americgn Press €Q., 297 U.S. 233, 56 5.Ct. 444, 80 L Ed, 660 (1936}, the Court
considered a First Amendment challenge to a Loulslana law that singled out publications with weekly
circulations above 20,000 for a 2% tax on gross receipts from advertising. The tax fell exclusively on
13 newspapers. Four other daily newspapers and 120 weekly newspapers with weekly circulations of
less than 20,000 were not taxed. The Court discussed at length the pre-First Amendment English and
American tradition of taxes imposed exclusively on the press, This invidious form of censorship was
intended to curtail the circulation of newspapers and thereby prevent the *445 people from acquiring
knowledge of government activities. [d., at 246-251, 56 5.(3., at 447-451. The Court held that the

tax at Issue In Grosfean was of this type and was therefore unconstitutional. Id., at 250, 56 S.Ct,, at
449,

In Minneapolis Star & Tribune Co. v. Minnesota_Comm'r of Revenue, 460 U.S. 573, 103 5.Ct. 1365, 25
L.Ed,2d 295 (1983}, we noted that It was unclear whether the result in Grosfean depended on our
perception in that case that the State had imposed the tax with the intent to penalize a selected group
of newspapers or whether the structure of the tax was sufficlent to Invalidate it. See 460 U.S., at 580,
103 S.Ct,, at 1369 (citing cases and commentary)}. Minneapolis Star resolved any doubts about
whether direct evidence of improper censorial motive is required in order to invalidate a differentiat
tax on First Amendment grounds: “llliclt legislative intent is not the sine qua non of a8 **1443

violatlon of the First Amendment.” [d,, at 592, 103 §,Ct., at 1376.

At Issue In Minneapolls Star was a Minnesota speclal use tax on the cost of paper and Ink consumed in
the production of publications. The tax exempted the first $100,000 worth of paper and ink consumed
annually. Eleven publishers, producing only 14 of the State's 388 paid clrculation newspapers,
incurred {lability under the tax in its first year of aperation, The Minneapolis Star & Tribune Co. (Star
Tribune) was responsible for roughly two-thirds of the total revenue raised by the tax. The foilowing
year, 13 publishers, producing only 16 of the State's 374 pald circulation papers, paid the tax, Again,
the Star Tribune bore roughly two-thirds of the tax's burden, We found no evidence of impermissible
legislative motive In the case apart from the structure of the tax itself,

We nevertheless held the Minnesota tax unconstitutional for two reasons, First, the tax singled out the
press for speciat treatment, We noted that the general applicability of any burdensome tax law helps
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to ensure that it wili be met with widespread opposition. When such a law applies only to a single

. constituency, however, it Is insulated from this politicalconstraint., *446 See id., at 585, 103 S.Ct,, at
1371, Given "the basic assumption of our palitical system that the press will often serve as an
important restraint on government,” we feared that the threat of exclusive taxation of the press could
operate “as effectively as a censor to check critical comment.” Ibjd. “Differential taxation of the press,
then, places such a burden on the Interests protected by the First Amendment,” that it is
presumptively unconstitutional, Jbid.

Beyond singling out the press, the Minnesota tax targeted a smail group of newspapers-those so large
that they remained subject to the tax despite its exemption for the first $100,000 of ink and paper
consumed annually, The tax thus resembled a penalty for certaln newspapers. Once again, the
scheme appeared to have such potential for abuse that we concluded that it violated the First
Amendment: “[W)hen the exemption selects such.a narrowly defined group to bear the full burden of
the tax, the tax begins to resemble mere a penalty for a few of the largest newspapers than an

attempt to favor struggling smailer enterprises.” Id,, at 592, 103 S.Ct,, at 1375.

Arkansas Writers' Profect, Inc. v, Ragland, 481 U.S, 221, 107 5.Ct, 1722, 95 1..Ed.2d 209 {1987),
reaffirmed the rule that selective taxation of the press through the narrow targeting of individual
members offends the First Amendment. In that case, Arkansas Writers' Project sought a refund of
state taxes it had pald on sales of the Arkansas Times, a general interest magazine, under Arkansas’
Gross Recelpts Act of 1941. Exempt from the sales tax were receipts from sales of refigious,
professional, trade and sports magazines, See [, at 224-226, 107 5.CL.. at 1725-1726. We held that
Arkansas' magazine exemptlion, which meant that only “a few Arkansas magazines pay any sales tax,”
cperated in much the same way as did the $100,000 exemption in Mipogagolis Star and therefore
suffered from the same type of discrimination identifled in that case. [d,._at 229, 107 S.Ct., at 1722,
Moreover, the basis on which the tax differentiated among magazines depended entirely on thelr
content. [bid.

. [4]) EQ [3]) E [&6] Eg [7] *447 These cases demonstrate that differential taxation of First
Amendment speakers is constitutionally suspect when it threatens to suppress the expression of
particular ideas or viewpoints, Absent a compelling justification, the government may not exercise its
taxing power to singie out the press. See Grosfean, 297 U,S.,.at_244-249, 56 S.Ct,, at 446-449:
Minneageolls Star, 460 U,5., at 585, 103 §,Ct., at 1371. The press plays a unlque role as a check on
government abuse, and a tax limited to the press ralses concerns about censorship of critical
information and opinion. A tax is also suspect if it targets a small group of speakers. See **1444 id,,
at 525, 103 5.CL., at 1363; Arkansas Writers', 481 1).S., 8t 229, 107 S.Ct,, 3t 1727, Again, the fear is
censorship of particular ideas or viewpoints. Finally, for reasons that are obvious, a tax will trigger
heightened scrutiny under the First Amendment if it discriminates on the basis of the content of

taxpayer speech. See /d., at 229-231, 107 S.Ct., a8 1727-1729,

The Arkansas tax at issue here presents none of these types of discrimination. The Arkansas sales tax
is a tax of general applicabllity, 1t applies to recelpts from the sale of all tangible personal property
and a broad range of services, unless within a group of specific exemptlons, Among the services on
which the tax Is Imposed are natural gas, electricity, water, Ice, and steam utility services: tetephaone,
telecommunications, and telegraph service; the furnishing of rooms by hotels, apartment hotels,
lodging houses, and tourist camps; alteration, addtition, cleaning, refinishing, replacement, and repalr
services; printing of all kinds; tickets for admission to places of amusement or athletic, entertainment,
or recreational events; and fees for the privilege of having access to, or use of, amusement,
entertalnment, athletic, or recreational facitities, See Ark.Code Ann. §.26-52-301 {Supp.1989). The
tax does not single out the press and does not therefore threaten to hinder the press as a watchdog of
government activity. Cf. Minneapolis Star, supra, 460 U,S.,at 585, 103 S.Ch., at 1371, We have said
repeatedly that a State may Impose on the press a generally applicable tax, See *448 J¥mmy
=waggart Ministries v. Board of Equalization of Cal., 493 U.S, 378, 387-388, 110 S.Ct. 688, £94-695,
107 L.Ed.2d 796 (199Q); Ackansas Writers', supta, 481 U.5., at 229, 107 S.Ct., at 1727; Minneapalis
olar, supra, 460 U5, at 586, and n. 9, 103 S.Ct,, at 1372-1373, and n. 9,
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Furthermare, there is no indication fn these cases that Arkansas has targeted cable television in a
purposeful attempt to interfere with its First Amendment activities. Nor Is the tax one that Is
structured so as t¢ raise suspicion that it was Intended to do so. Unlike the taxes involved in Grosiean

a:dtMiaﬂﬁeﬁQﬂ's_Staq_ the Arkansas tax has not selected a narrow group to bear fully the burden of
the tax.

The tax is also structurally dissimilar to the tax involved in Arkansas Wrdters'. In that case, gniy “a
few” Arkansas magazines paid the State's sales tax. See Arkansas Weiters', 481 U.S,, at 229, and n,
4, 107 5.Ct., at 1727, and n. 4. Arkansas Writers' Project maintalned before the Court that the
Arkansas Times was the only Arkansas publication that pald sales tax. The Commissioner contended
that two additional periodicals also paid the tax. We responded that, *[w]hether there are three
Arkansas magazines paying tax or only one, the burden of the tax clearly falls on a limited group of
publishers.” Id., at 229, n. 4, 107 S.Ct., at 1727, n, 4, In contrast, Act 188 extended Arkansas' sales
tax uniformly to the approximatety 100 cable systems then operating in the State. See App. to Pet.
for Cert. in No. 50-38, p, 123. While none of the seven scrambled satellite broadcast services then
available in Arkansas, Tr, 12 (Aug. 19, 1987), was taxed until Act 769 became effective, Arkansas'
extension of its sales tax to cable television hardly resembles a “penalty for a few.” See Minneagolis
Star, supra, 480 U.S., at 592, 103 5.CL., at 13729; Arkansas Writers', supra, 481 U.S., a1 229, and n.
4, 107 5.CL, at 17227, and o, 4,

The danger from a tax scheme that targets a small number of speakers |s the danger of censorship; 2
tax on a small number of speakers runs the risk of affecting only a limited range of views, The risk is
similar to that from content-hased regulation: It wilt distort the market for ideas. “The constitutional
right of free expression Is ,,. Intended to remove governmental restraints from the arena of public
discussion, *449 putting the decision as to what views shall be voiced largely into the hands of each
of us ... In the belief that no other approach would comport with the premise of individual dignity and
cholce **1445 upon which our political system rests.” Cohen_y. Calfifornia, 403 U.S, 15, 24, 91 S.Ct,
178Q, 1787-1788, 29 L .&d.2d 284 (1971). There is no comparable danger from a tax on the services
provided by a large number of cable operators offering a wide variety of programming throughout the
State. That the Arkansas Supreme Court found cabile and satellite tetevision to be the same medium
does not change this conclusian. Even If we accept this finding, the fact remains that the tax affected
approximately 100 suppliers of cable television services. This is not a tax structure that resembles a
penalty for particular speakers or particular Ideas.

Finally, Arkansas' sales tax is not content based. There is nothing in the language of the statute that
refers to the content of mass media communications. Moreover, the record establishes that cable
television offers subscribers a variety of programming that presents a mixture of news, information,
and entertainment. It contains no evidence, nor Is it contended, that this material differs
systematically in Its message from that communicated by sateliite broadeast programming,
newspapers, o magazines.

Because the Arkansas sales tax presents none of the First Amendment difficulties that have led us to
strike down differential taxation in the past, cable petitioners can prevail only if the Arkansas tax
scheme prasents "an additional basis” for concluding that the State has viclated petitioners' First
Amendment rights. See Ackansas Writers', supra, 481 U.S., at 233, 107 S.Ct., at 1729, Petitloners
argue that such a basis exists here; Arkansas' tax discriminates among media and, If the Arkansas
Supreme Couit's conclusion regarding cable and satallite television Is accepted, discriminated for a
time within a medium, Petitioners argue that such Intermedia and intramedia discrimination, even in
the absence of any evidence of intent to suppress speech or of any effect on the expression of
particuiar*450 ideas, violates the First Amendment. Qur cases do not support such a rule.

Regan v. Taxation with Representation of Wash., 461 U,S, 34¢, 103 5.Ct. 1997, 76 L.Ed.2d 129
(1983), stands for the proposition that a tax scheme that discriminates among speakers does not

Implicate the First Amendment unless it discriminates on the basis of |deas, In that case, we
considered provisions of the Internal Revenue Code that discriminated between contributions to
lobbying organizations, One section of the Code conferred tax-exempt status on certain nonprofit
organizations that did not engage In lobbying activities, Contributions to those organizations were
deductible. Another section of the Code conferred tax-exempt status on certain other nonprofit
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organizations that did lobby, but contributions to ther were not deductible. Taxpavyers contributing to
veterans' organizations were, however, permitted to deduct their contributions regardless of those
organizaticns' lobbying activities,

The tax distinction between these lobbylng organizations did not trigger heightened scrutiny under the
First Amendment. Id,, at 546-531, 103 S.Ct,, at 2001-2004, We explalined that a legisiature Is not
requlired to subsidize First Amendment rights through a tax exemption or tax deduction EN3 Id., at
=46, 103 5.Ct,, at 2001, For this proposition, we relled on Cammarano v. United States, 358 U.S,
498, 79 S.CI, 524, 3 L.Ed.2d 462 (1959). In Cammarano, the Court considered an Internal Revenue
regulation that denied a tax deduction for money spent by businesses on publicity programs directed
at pending state **1448 legislation. The Court held that the requlation did not violate the First
Amendment because It did not discriminate on the basis of who was spending the money on *451
publicity or what the person or business was advocating. The regutation was therefcre “plainly not °
“aimed at the suppression of dangerous ideas.” * * [d,, at 513, 79 S.Ct., at 533, quoting Spelser v,
Randall, 357 \.5. 513,519, 78 S.Ct. 1332, 1338, 2 L .Fd.2d 1460 (1958).

FN3. Certain amic/ In support of cable petitioners argue that Regan Is distinguishable from
these cases because the petitloners In Regan were complaining that their contributions to
{obbying organizations should be tax deductible, while cable petitioners complain that
sales of thelr services should be tax exempt. This is a distinction without a difference. As
we explained in Regan, *[b]oth tax exemptions and tax deductibility are a form of subsidy

that is administered through the tax system.” 461 U.S., at 544, 103 5.Ct., at 2000,

Regan, while similar to Cammarano, presented the additional fact that Congress had chosen to
exempt from taxes contributions to veterans' erganizations, while not exempting other contributions.
This did not change the analysis. Inherent in the power to tax is the power to discriminate in taxation.
"Legislatures have especially broad latitude in creating classifications and distinctions In tax statutes.”

Regan, sypra, 461 U.S., gk 547, 103 S.Ct., af 2002, See also Madden v. Kentucky, 309 U.S. 83, 87-
88,.60 5.CL, 406, 407-408, 84 | Ed. 590 (1940); New York Rapld Transit Corp. v. City of New York,
303 U.5, 573, 578, 58 S.Ct, 721, 724, 82 | ,Ed, 1024 (1938); Magoun v. Iliincis Trust & Savings_Bank,
170 1.5, 283, 294, 18 S.Ct, 594, 598, 42 L.Ed, 1037 {1898).

Cammarano established that the government need not exempt speech from a generally applicable
tax. Regan established that a tax scheme does not become suspect simply because it exempts only
some speech, Regan reiterated In the First Amendment context the strong presumption in favor of
duly enacted taxation schemes. In so doing, the Court quoted the rule announced more than 40 vears
earller in Madden, an equal protection case:

" *The broad discretion as to classification possessed by a legislature In the fleld of taxation has long
baen recognized.... [T]he passage of time has only served to underscore the wisdom of that
recognition of the large area of discretion which is needed by a legisiature in formulating sound tax
polictes. Traditionally classification has been a device for fitting tax programs to local needs and
usages in order to achieve an equitable distribution of the tax burden. It has, because of this, been
pointed out that in taxation, even more than in other fields, legislatures possess the greatest freedom
in classification, Since the members of a legislature necessarlly enjoy a familiarity with local condltions
which this Court cannot*452 have, the presumption of constitutionality can be overcome only by the
most explicit demonstration that a classification is a hostile and oppresslve discrimination against
particuiar persons and classes.’ " Madden, supra, 309 U.S., at 87-88, 60 S.CL., at 408 (footnotes
omitted), quoted In Regan, 461 1L.S., at §47-548, 103 §,.Ct,, at 2002,

Cn the record in Began, there appeared no such “hostile and oppressive discrimination.” We explained
that “[tihe case would be different If Congress were to discriminate invidiously in its subsidies in such
& way as to alm at the suppression of dangerous Ideas.” Id,, at 548, 103 5.CL., at 2602 (internal
quotation marks omitted}, But that was not the case, The exemption for contributions to veterans'
organizations applied without reference to the content of the speech involved: it was not intended to
suppress any ideas; and there was no demonstration that it had that effect. /b/d. Under these
circumstances, the selection of the veterans' organizations for a tax preference was “obviously a
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matter of policy and discretion.” Id,, at 543, 103 5.Ct,, at 2002 (intermnal quotation marks omitted).

That a differential burden on speakers Is insufficient by Itself to ralse First Amendment concerns Is

evlident as well from Mabee v, White Plains Publishing CQ...327 U.S, 178, 66 S.Ct, 511, 90 L.Ed. 607
{1946), and Qklahoma Press Pubiishin p L 404, 90 L.Ed, 614
(1246). Those cases do not involve taxation, but they do Involve government action that places
differential burdens on members of the press. The Fair Labor Standards Act of 1938, §2 Stat, 1060, as
amended, 29 U.S.C. § 201 ef **1447 seq., applies generally to newspapers as to other businesses,
but It exempts from its requirements certain small papers. § 213(a)(8). Publishers of larger daily
newspapers argued that the differential burden thereby placed on them violates the First Amendment.
The Court upheid the exemption because there was NG Indication that the government had singled out

the press for special trestment, Walling, supra, at.194, 66 5.Ct,, at 498, or that the exemption was a
" ‘deliberate and *45232 calculated device’ * to penalize a certain group of newspapers, Mabee, supra,

327 U5, at 184, 66 S.Ct,, at 514, quoting Grosiean, 297 U.5., at. 250, 56 S.Ct,, at 449,

Taken together, Regan, Mabee, and Qkliahpma Press establish that differential taxation of speakers,

even members of the press, does not Implicate the First Amendment unless the tax is directed at, or
presents the danger of suppressing, particular Ideas. That was the case in Grosiean, Minneapolls Star,
and Arkansas Writers', but it is not the case here, The Arkansas Legislature has chosen simply to
exclude or exempt certain media from a generally applicable tax. Nothing about that cholce has ever
suggested an interest in censoring the expressive activities of cable television. Nor does anything in
this record indicate that Arkansas' broad-based, content-neutral sales tax s likely to stifle the free
exchange of ideas. We conclude that the State's extension of Its generally applicable sales tax to cable
television services alone, or to cable and satellite services, while exempting the print media, does not

violate the First Amendment,

Before the Arkansas Chancery Court, cable petitioners contended that the State's tax distinction
between cable and other media violated the Equal Protection Clause of the Fourteenth Amendment as
well as the First Amendment. App. to Pet. for Cert. in No. 90-38, p. 21a. The Chancery Court rejected
both claims, and cable petitioners chailenged these holdings before the Arkansas Suprame Court, That
court did not reach the equal protection question as to the State's temporary tax distinction between
cable and satellite services because it disallowed that distinction on First Amendment grounds. We
leave it to the Arkansas Supreme Court to address this question on remand.

For the foregoing reasons, the judament of the Arkansas Supreme Court is affirmed in part and
reversed in part, and the cases are remanded for further proceedings not inconsistent with this
opinion,

It Is s0 ordered.

*q54 Justice MARSHALL, with whom Justice BLACKMUN joins, dissenting.

This Court has long recognized that the freadom of the press prohibits government from using the tax
power to discriminate against individual members of the media or against the medla as a whole. See
Grosjean v, American Press £q., 297 0.8, 233, 56 S.Ct, 444, 80 L.Ed. 660 (1936); Minneapoffs Star &
Tribune Ca. v. Minnesota Comm' v 4 235 (1 ;
MMﬂJmmwﬁngwzzﬂMm- The
Framers of the First Amendment, we have explained, specifically intended to prevent government
from using disparate tax burdens to impair the untrammeled dissemination of information. We
granted certiorarl in this case to conslder whether the obligation not to discriminate against individual
members of the press prohibits the State from taxing one information medium-cable television-more
heavily than others. The majority's answer to this question-that the State Is free to discriminate
between otherwise like-situated media so long as the more heavlly taxed medium Is not too “small” In
number-is no answer at all, for it fails to explain which media actors are entitled to aqual tax
treatment. Indeed, the majority so adamantly proclaims the irrelevance of this problem that its
analysis calls into question whether any general obligatien to treat media actors aven-handedly
survives today's decislon, Because I belleve the majority has unwisely cut **1448 back on the
principles that inform our selective-taxation precedents, and because I believe that the First
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Amendment prohibits the State from singling out a particular Information medium for heavier tax
. burdens than are borne by like-situated media, I dissent.

A

Qur declsions on selective taxation astablish a nondiscrimination principle for like-situated members of
the press, Under this principle, “differential treatment, unless justified *455 by some special
characteristic of the press, ... is presumptively unconstitutional,” and must be struck down “unless the
State asserts a counterbalancing interest of compelling importance that It cannot achieve without

differential taxation.” Minneapolis Star, supra, 460 U.S., at 585, 103 5.Ct., at 1372,

The nondiscrimination principle Is an instance of government’s general First Amendment obligation not
to interfere with the press as an lnstitution, As the Court explained In Grosjean, the purpose of the
Free Press Clause “was to preserve an untrammeled press as a vital saurce of publi¢c information.” 297
U.5., at 250, 56 5.Ct., at 449, Reviewing both the historical abuses associated with England's
Infamous " "taxes on knowledge’ " and the debates surrounding ratification of the Constitution, see id.,
ar.2496-220, 56 5.Ct., at 447-449; Minneapolis Star, 460 1.5, at 583-586, and n 0. 6-7, 103 S.Ct., at
1370-1372,.and nn. -7, our decisions have recognized that the Framers viewed selective taxation as
a distinctively potent "means of abridging the freadom of the press,” id.,_at 286, n. 7, 103 S.Ct,, at

1372, n. 7,

We previously have applied the nondiscrimination principle in two contexts. First, we have held that
this princlple prohibits the State from imposing on the medla tax burdens not borne by like-situated _
nonmedia enterprises. Thus, In Minneapolis Star, we struck down a use tax that applied to the ink and
paper used in newspaper production but not to any other item used as a component of a good to be

sold at retall. See /id., at 578, 581-582, 103 5.Ct,, at 1368, 1369-1370, Second, we have held that
. the non-discrimination principte prohibits the State from taxing /ndividual members of the press
unequally. Thus, as an alternative ground in Minneapolis Star, we concluded that the State's use tax
violated the First Amendment because It exempted the first $100,000 worth of ink and paper
consumed and thus effectively singled out large publishers for a disproportionate tax burden. See id.,
at 591-592, 103 S.Ct., at 1.375-1376, Simiiarly, in Arkansas Writers' Profect, we concluded that
selective exemptions for ¢cartain periodicals rendered unconstitutional the application of a general
sales tax to the remaining *456 periodicals “because {the tax] [was] not evenly applied to alf
magazines.” See 484 U,5., at 229, 107 S.Ck,, at 1727 (emphasis added); see also Grosfean v.
American Prass C0., supra (tax applied only to newspapers that meet circulation threshold
unconstitutionally discriminates agalnst more widely drculated newspapers),

Before today, however, we had not addressed whether the nondiscrimination principle prohibits the
State from singling out a particular information medium for tax burdens not borne by other media.
Grosjaen and Minneapolis Star both Invalidated tax schemas that discriminated between different
members of a single medium, namely, newspapers, Similarly, Arkansgas Writers' Project Invalidated a
general sales tax because It “treat [ed] some magazines less favorably than others,” 481 U.S,, at 229,
107 S.Ct., at 1728, leaving open the question whether less favorable tax treatment of magazines than
of newspapers furnished an additional ground for invalidating the schemne, see id,, at 233, 107 §.Ct.,
at 1729-30, This case squarely presents the question whether the State may discriminate between
distinct information media, for under Arkansas’ peneral sales tax scheme, cable operators pay a sales
tax on **1449 their subscription fees that Is not pald by newspaper or magazine companles on their

subscription fees or by television or radio broadcasters on thelr advertising revenues.BML 1 my view,
the principles *457 that animate our selectlve-taxation cases clearly condemn this form of
discrimination.

FN1. Subject to varlous exemptions, Arkansas law Imposes & 4% tax on the recelpts from
sales of all tangible personal property and of specified services. Ark.Code Ann. §§ 26-52-
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301, 26-52:302, 26-52-401 (1987 and Supp.1989). Cable television service Is expressly
Included in the tax. See § 26-52:-301(3)(D)(1) (Supp.1989). Proceeds from the sale of
newspapers, § 26-52-401(4) (Supp,1989), and from the sale of magazines by
subscription, § 26-52-4Q1(14) (Supp.198%); Revenue Policy Statement 1988-1 (Mar. 10,
1988), reprinted In CCH Ark. Tax Rep. § 69-415, are expressly exempted, as are the
proceeds from the sale of advertising In newspapers and other publications, §.26-52-401
{13)_(Supp.1989). Proceeds from the sale of advertising for broadcast radio and television
sarvices are not included In the tax,

Insofar as the Arkansas Supreme Court found that cable and scrambled satellite television
are a single medium, 301 Ark. 483, 487, 785 S.W.2d 202, 204-205 (1990}, this case also
involves a straightforward application of Arkansas Weiters' Project and Mipneapolis. Star in
resolving the cable operators’ constitutional ¢challenge to the taxes that they paid prior to
1989, the year in which Arkansas amended Jts sales tax to include the subscription fees
collected by scrambled-satellite television. I would affirm on that basis the Arkansas
Supreme Court's conclusion that the pre-198% version of the Arkansas sales tax violated
the First Amandment by imposing on cable a tax burden not borne by its scrambled-
satellite television.

Although cable television transmits Information by distinctive means, the information service provided
by cable does not differ significantly from the Information services provided by Arkansas' newspapers,
magazines, television broadcasters, and radlo stations. This Court has recognized that cable operators
exercise the same core press function of “communication of ideas as do the traditional enterprises of
newspaper and book publishers, public speakers, and pamphleteers,” Los Angeles v._Preferrad
Commoiinications, Inc,, 476 U.S, 488, 494, 106 5.Ct, 2034, 2038, 90 L .Ed.2d 480 (19886), and that
“[clable operators now share with broadcasters a significant amount of edltorial discretion regarding
what their programming will include,” FCC v. Midwest Video Corp., 440 U.S, 689, 707, 99 5.Ct. 1435,
14435, 59 L.Ed.2d 692 (19792). See aiso ante, at 1442 (acknowledging that cable television ts “part of
the 'press' “). In addition, the cable-service providers in this case put on extensive and unrebutted
proof at trial designed to show that consumers ragard the news, sports, and entertainment features
provided by cable as largely Interchangeable with the services provided by other members of the
*458 print and electronic media. See App. 81-85, 100-101, 108, 115, 133-137, 165-170, See

generally Competition, Rate Deregulation and the Commission's Policles Relating, to. Pravision of Cable
Television Service, 5 FCC Record 4962, 4967 (1990) (discussing competition between cable and other

forms of television),

Because cable competes with members of the print and electronic medla in the larger information
market, the power to discriminate between these media triggers the central concern underlying the
nond|scrimination principle; the risk of covert censorship. The nondiscrimination principle protects the
press from censarship prophylactically, condemning any selective-taxation scheme that presents the ®
potential for abuse” by the State, Minneapalis Star, 460 U.S,, at 592, 103 S.Ct., at 1375-7§
(emphasis added), independent of any actual “evidence of an Improper censorial motive,” Arkansas
Writers' Project, supra, 48) \LS,, af 228, 107 S.Ct., at 1727; see Minneapolis Star, supra, 460 U.S,,
at 592, 103 5.Ct,, at 1376 (“lliicit legislative Intent is not the sine qua non of a violation of the First
Amendment”). The power to discriminate among like-situated media presents such a risk. By
imposing tax burdens that disadvantage one information medium relative to another, the State can
favor those **1450 media that It iikes and punish those that It dislikes.

Inflicting a competitive disadvantage on a disfavered medium violates the First Amendment
"command that the government .,, shall not Impede the free flow of ideas.” Assoclated Press v. United
States, 326 U.S. 1, 20, 65 §.Ct. 1416, 1424-29, BS | .Fd, 2013 (1945). We have praviously
recognized that differential taxation within an information medium distorts the marketplace of ideas
by Imposing on some speakers costs not borne by thelr competitors. See Grosjean, 297 U.S., at 241,
244~245 56 S.Ct., at 445, 446-47 (noting competitive disadvantage arising from differential tax
based on newspaper clrculation). Differential taxation across different media likewise “limit[s] the
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circulation of information to which the public is entitled,” {d,,_at 250, 56 S.Ct,, at 449, where, as here,
the *459 relevant medla compete in the same information market. By taxing cable television more
heavily relative to its soctal cost than newspapers, magazines, broadcast television and radio,
Arkansas distorts consumer preferences for particular information formats, and thereby Impairs “the
widest possible dissemination of information from diverse and antaganlstlc sources,” assqciated_&:ess

y. United Siates, supra, 328 V.5., at 20, 65 S.Ct,, at 1424-1425,

Because the power selectively to tax cable operateors triggers the concerns that underlie the
nondiscrimination principle, the State bears the burden of demonstrating that “differential treatment”
of cable television Is justified by some “special characteristic” of that particular Information medium or
by some other “counterbalancing Interest of compelling Importance that [the State] cannot achieve
without differential taxation.” Minneapalis Star, supra, 460 U.S,, at S85, 103 S.Ct., at 1372 (footnote
omitted). The State has failed to make such a showing In this case. As the Arkansas Supreme Court
found, the amount collected from the cable operators pursuant to the state sales tax does not
correspond to any soclal cost peculiar to cable-television service, ses 301 _Ark. 483, 485, 785 S.w.2d
202, 203 (1990); indeed, cable operators in Arkansas must pay a franchise fee expressly designed to
defray the cost associated with cable's unique exploitation of public rights of way. See ibid. The only
justification that the State asserts for taxing cable operators more heavlly than newspapers,
magazines, television broadcasters and radio stations is its interest In raising revenue, See Brief for
rRespondents in No. 90-38, p. 9. This interest is not sufficlently compeling to overcome the
presumption of unconstitutionality under the nondiscrimination princlple, See Arkansas Writers’

Praject, 481 U.S,, at 231-232, 107 S.Ct., at 1728-1729: Minneanolis Star, sypra, 460 LS., at 586,
103 8.Ck.. at.1372-73, N2

FN2. I need not consider what, if any, state interests might Justify selective taxation of
cable television, since the State has advanced no interest other than revenue
enhancement, I also de not dispute that the unique characteristics of cable may justify
special regulatory treatment of that medium. See Los Angeles v, Preferred
Commuynications, Inc., 476 U.S..488, 496, 106 S.Ct. 2034, 2038-39, 90 L.Ed,2d 480
(1986) (BLACKMUN, 1., concurring); cf. Red Lion Broadcasting Co. v. FCC, 395 .5, 367,

386-401, 89 S.Ct, _1294_ _1804-1812, 23 L.Ed.2d 371 (1969). I conclude only that the
State is not free to burden cable with a selective tax absent a clear nexus between the

tax and a "special characteristic” of cable television service or a "counterbalancing

Interest of compelling importance.” Minneapolls Star, 460 U.S., at 585, 103 5.Ct.,. at
1372.
*46011

The majority is undisturbed by Arkansas' discrimtnatory tax regime. According to the majority, the
power to single out cable for heavier tax burdens presents no realistic threat of governmentai abuse.
The majerity also dismisses the notion that the State has any general obligation to treat members of
the press evenhandedly. Neither of these conclusions Is supportabie.

A

The majority dismisses the risk of governmental abuse under the Arkansas tax scheme *¥1451 on
the ground that the number of media actors exposed to the tax Is "large.” Ante, at 1445, According to
the majority, where a tax is generally applicable to nonmedia enterprises, the sefectlve application of
that tax to different segments of the media offends the First Amendment only if the tax Is limited to "a
small number of speakers,” ante, at 1444, for it is only under those circurnstances that selective
taxation “resembles a penalty for particular speakers or particular ideas,” ante, at 1445, The selective
sales tax at Issue in Arkansas Writers' Project, the majority points out, applled to no more than three
magazineas, See ante, at 1444, The tax at issue here, “[I]n contrast,” applies “uniformly to the
approximately 100 cable systems” in operation In Arkansas., Jold. (emphasis added). In my view, thls
analysis is overly simpllistic and Is unresponsive to the concerns that Inform our selective-taxation
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precedents,

To start, the majority's approach provides no meaningful guidance on the Intermedia scope of the
nondiscrimination principle. From the majority's discussion, we can infer that three Is a sufficiently
“small” number of affected actors to *261 trigger First Amengdment problems and that one hundred is
too "large” to do so. But the majerity falls to pinpoint the magic number between three and one
hundred actors above which diseriminatory taxation can be accomplished with Impunity. Would the
result in this case be different if Arkansas had oniy 50 cable-service providers? Qr 257 The suggestion
that the First Amendment prohibits selective taxation that “resembles a penalty” is no more helpful, A
test that turns on whether a selective tax “penalizes” a particular medium presupposes some baseline
estabiishing that medium's entittement to equality of treatment with other media. The majority never
deveiops any theory of the State's obligation to treat iike-situated media equally, except to say that
the State must avoid discriminating agalnst too “small” a number of med'a actors,

In addition, the majority's focus an absofute numbers falls to reflect the concerns that inform the
nendiscrimination principle. The theory underlying the majority's “small versus large” test is that "a
tax on the services provided by a large number of cable aperators offering a wide variety of
programming throughout the State,” ante, at 1445, poses no “risk of affecting only a limited range of
views,” ante, at 1444, This assumption is unfounded. The record in this case furnishes ample support
for the conclusion that the State's cable operators make unigue contributions to the information
market, See, e.g., App. 82 (testimony of cable operator that he offers “certain religious programming”
that "people demand ... because they otherwise could not have access to it“); id., at 138 (cabie offers
Spanish-language information network); id., at 150 (cable broadcast of local city council meetings).
The majority offers no reason to belleve that programs like these are duplicated by other media. Thus,
to the extent that selective taxation makes it harder for Arkansas' 100 cable operators to compete
with Arkansas' 500 newspapers, magazines, and broadcast television and radic stations, see 1 Gale
Directory of Publications and Broadcast Media 67-68 *462 1234 ed, 1991), Arkansas' discriminatory
tax does “risk ... affecting only a limlted range of views,” and may well “distort the market for Ideas”

in a manner akin to direct “"content-based regulation,” Ante, at 1444 EN?

FN3. Even if it did happen to apply neutrally across the range of viewpoints expressed In
the Arkansas Information market, Arkansas' discriminatory tax would still raise First
Amendmeant problems. It hardly answers one person's objection to a restrictlon on his
speech that another person, outside his contro!, may speak for him.” Regan v. Taxation
with Representation of Washington, 4631 W.S. 540, 553, 103 S.Ct. 1997, 2005, 76_L.Fd.2d
123 (1983) (BLACKMUN, J., concuriing).

The majority also mistakenly assesses the impact of Arkansas’ discriminatory tax as if the State's 100
cable cperators comprised 100 **1452 additional actors In a statewide information market. In fact,
most communities are serviced by only a single cable operator, See generally 1 Gale Directory, supra,
at 69-91. Thus, In any given locale, Arkansas’ discriminatory tax may disadvantage a single actor, a
"smail” number even under the majority's calculus.

Even more Important, the majority's focus on absolute numbers lgnores the potentiat for abuse
inherent in the State's power to discriminate based en medium identity. So long as the
disproportionately taxed mediurn is sufficiently “large,” nothing In the majority's test prevents the
State from singling out a particular medium for higher taxes, either because the State does not like
the character of the services that the medium provides or because the State simply wishes to confer
an advantage upon the medium's competitors.

Indeed, the facts of this case highlight the potential for governmental abuse inherent In the power to
discriminate among like-situated media based on thelr identities. Before this litigation began, most
receipts generated by the media-including newspaper sales, certain magazine subscription fees, print
and electronic media advertising revenues, and cable television and scrambled-satellite television
subscription fees-were either expressly exempted from, or not expressly included in, the Arkansas
sales tax, See *463 Ark.Code Ann. §8 84-1903, 84-1904{(f), (j), (1947 and Supp.1985); see also
Arkansas Writers' Project, 481 \1.S,, at 224225, 107 5.Ct., at 1725-1726. Effective July 1, 1987,
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however, the legislature expanded the tax base to Include cable television subscription fees. See App.
to Pet, for Cert. in No. 90-38, p. 16a. Cable operators then flled this suit, protesting the discriminatory
treatment In general and the absence of any tax on scrambled-satellite television-cable's closest rival-
in particular, While the case was pending on appeal to the Arkansas Supreme Court, the Arkansas
legislature again amended the sales tax, this time extending the tax to the subscription fees pald for
scrambled-satellite television. 301 Ark., at 484, 785 5.W.2d, at 203, Of course, for all we know, the
legisiature’s initlal decision selectively to tax cable may have been prompted by a similar plea from
traditional broadcast media to curtall competition from the emerging cable industry. If the iegislature
dld Indeed respond to such importunings, the tax would Implicate government censorship as surely as
If the government itself disapproved of the new competitors.

As I have noted, however, our precedents do not require “evidence of an lmproper censoriai motive,”
Arkansas Writers' Project, supra, 482 1.5, at 228, 107 S.Ct._at 1727, before we may find that a
discriminatory tax violates the Free Press Clause; It is enough that the application of a tax offers the *
potential for abuse,” Minneapof/s Star, 460 U.S., at 592, 103 S.Ct., at 1375 {emphasis added}. That
potential Is surely present when the legislature may, at will, include or exclude various media sectors
from a general tax.

B

The majority, however, does not flinch at the prospect of intermedia diserimination. Purporting to
draw on Regan v. Taxation With Representation of Washington, 461 1J,S. 540, 103 S.Ct. 1997, 75
L.Ed.2d 129 (1983}-a decision dealing with the tax-deductibillty of lobbying expenditures-the majority
embraces “the proposition that a tax scheme that discriminates among speakers does not tmplicate
the First Amendment unless it discriminates on *464 the basis of ideas.” Ante, at 1445 (emphasls
added). "[T)he power to discriminate In taxation,” the majority insists, is "[iJnherent In the power to
tax.” Ante, at 1446,

Read for all they are worth, these propositions would essentially annihilate the nondiscrimination
principle, at least as It applies to tax differentials between individual members of the press. If
Minneapolls Star, Arkansas Writers' Project, and Grosfean stand for anything, it is that the "power to
tax” does not **1453 include "the power to discriminate” when the press [s involved. Nor is It the
case under these decisions that a tax regime that singles out individual members of the press
impiicates the First Amendment only when it Is “directed at, or prasents the danger of supprassing,
particular ideas.” Ante, at 1447 (emphasis added). Even when structured In a manner that Is content-
neutral, a scheme that Imposes differential burdens on like-situated members of the press violates the
First Amendment because it poses the risk that the State might abuse this power. See Minneagolis
Star, supra, at 592, 103 S.Ct,, at . 1375-76, :

At a minimum, the majority incorrectly conflates our cases on selective taxation of the press and our
cases on the selective taxation (or subsidization) of speech generally. Regan holds that the
government does not invariably violate the Free Speech Clause when It selectively subsidizes one
group of speakers according to content-neutral criterla. This power, when exercised with appropriate
restraint, inheres in government's legltimate authority to tap the energy of expressive activity to
promote the public welfare. See Buckiey v. Valeo, 424 U.S, 1, 90-97, 96 5.Ct. 612, 668-672, 46

L.Ed.2d €39 (1976).

But our cases on the selective taxation of the press strike a different posture. Although the Free Press
Clause does not guarantee the press a preferred position over other speakers, the Free Press Clause
does “protec[t] [members of press] from invidious discrimination.” L. Tribe, American Constitutional
Law § 12-20, p. 963 (2d ed. 1988). Selective taxation Is precisely that. In light of the Framers'
specific Intent*465 "“to preserve an untrammeled press as a vital source of public Informatiaon,”
Grosjean, 297 U.S., at 250, 56 S.Ct., at 449; see Minneapolis Star, sypra, 460 \L.S., at 585,.0. 7, 103
S.Ct,, at 1372, n. 7, our precedents recognize that the Free Press Clause imposes a special obligation
on government to avoid disrupting the integrity of the Information market. As Justice Stewart
explained: ' .
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"[Tlhe Free Press guarantee is, in essence, a structural provision of the Constitution. Most of the othar
provisions in the Bilt of Rights protect specific libertles ar specific rights of Individuals: freedom of
speech, freedom of worship, the right to counsel, the privilege against compuisory self-incrimination,
to name a few. In contrast, the Free Press Clause extends protection to an institution.” Stewart, “Or of
the Press,” 26 Hastings L.). 631, 633 (1975) (emphasis In original).

Because they distort the competitive forces that animate this institution, tax differentials that fall to
correspond to the social cost associated with different Infarmation medla, and that are justified by
nothing more than the State's desire for revenue, violate government's obligation of evenhandedness,
Clearly, this is true of disproportionate taxation of cable teievision, Under the First Amendment,
government simply has no business interfering with the process by which citizens' preferences for

information formats evolve.Ebs

FN4, The majority's rellance on Mabee v, White Plains Publishing Co., 327 U.S. 178, 66
5.Ct. 511, 90 L.Ed, 807 (1948}, and Oklahoma Press Publishing Co, v. Walling, 327 .S, .
186, 66 5.CL, 494, S0.L.Ed. 614 (1946), is also misplaced. At issue in those cases was a

provision that exempted small newspapers with primarily local distrdbution from the Fair
Labor Standards Act of 1938 (FLSA). In upholding the provision, the Court noted that the
exemption promoted a legitimate interest in placing the exempted papers *on a parity
with other small town enterprises” that alse were not subject to regulation under the
FLSA, Mabee, supra, 327 \U.S., at 184, 66 S.CL., at 514; see also Qk/ahoma Press, supca,
327 U.S., at 194 66 S.Ct., at 498. In Minneapolis Star, we distinguished these cases on
the ground that, unilke the FLSA exemption, Minnesota's discrimination between large
and small newspapers did not derive from, or correspond to, any general state paolicy to
benefit small businesses. See 460 U,5,, at 592, and n. 16, 103 S.Ct., _at 1379, and n._16.
Similarly, Arkansas' discrimination against cable operators derlves not from any general,
legitimate state policy unrelated to speech but rather from the simple declston of state
officials to treat one information medium differently from all others, Thus, like the
schemes fn Az iters! ] r. but unlike the scheme at
lssue In Mabee and Oklafigma Press, the Arkansas tax scheme must be supported by a
compelling Interest to survive First Amendment scrutiny, CF. United States v. Q'8ren, 391

U5, 367, 377, 88 5.Ck 1673, 1679, 20.L.Ed.2d 672 (1968).

¥*¥1454 *466 Today's declston unwisely discards these teachings. I dissent.

U.S.Ark., 1991,
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309 U.S. 83, 60 S,Ct. 406, 125 A.L.R. 1383, 84 L.Ed. 550

Rriefs and Other Related Docurnents
Supreme Court of the United States
MADDEN
v,
COMMONWEALTH OF KENTUCKY et al.
No. 92.

Argued Dec, 14, 15839,
Decided Jan, 29, 1540,

Mr. Justice ROBERTS and Mr. Justice MCREYNOLDS dissenting.

Appeal from the Court of Appeals of the Commonwealth of Kentucky.,

Action by the Commonwealth of Kentucky, by James W. Martin, Commlssioner of Revenue, against
John E. Madden, Jr., executor of the astate of John E, Madden, deceased, to recover taxes on bank
deposits. From a judgment of the Court of Appeals, 277 Ky, 343, 126 5.W.2d. 463, affirming a
judgment for plaintiff, defendant appeals; appeal opposed by H. Clyde Reeves, as successor
Commissioner of Revenue.

Affirmed.

Waest Headnotes

Lﬂiﬂ%ﬂﬁlﬁs_ﬁg

- 1708 Federal Courts
.« 170BVI State Laws as Rules of Dacision

- 170BVI(B) Decisions of State Courts as Authority
-~ 170BKIBG K. State Constitutions and Statutes, Valldity and Construction. Most Cited Cases
(Formerly 106k365(1))

The United States Supreme Court accepts interpretation of state laws by state appellate court.

[2] KeyCite Noteg.
. 92 Constitutional Law

©»-92XXVI{E) Particular Issues and Applications
- 92XXVI(E)6 Taxation
. 32Kk3561 Property Taxes

- 92k3562 k. In General. Most_Clted Cases
{(Formerly 92k229(1))

The Fourteenth Amendment was not Intended to compe! states to adopt iron rules of equal taxation,
and legislatures have broad discretlon In classification, even more In taxation than in other fields.

U,5.C.A, Const.Amend. 14,
KC,

d

[3] KeyClte Notes
.--92 Constitutional Law
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-+ 92VI Enfarcement of Constitutional Provisions
- 92VI(C) Determination of Constitutional Questicns
< 9IVI(C)3 Presumptions and Construction as to Constitutionality
- 92k1006 Partlcular Issues and Applications

- 82k1020 k. Classification or Discrimination in General, Most Clted Cases
(Formerly 92k48(6), 92k48)

The presumption of constitutlonality of taxing statute can be overcome only by the most explicit

demonstration that classification thereof is hostile and oppressive against particular persons and
classes.

[4] KeyClte Notes E‘q
-2 Constitutional Law
.=-92V1 Enforcement of Constitutional Provisions
«+-92V](C) Determination of Constitutional Questions
- 92VI{C)4 Burden of Proof
++-92K1032 Particular Issues and Appilcations

-~ 92Kk1033 k. In General, Most Clted Cases
(Formerly 92k48(6), 92k48)

One attacking 2 legislative classification has the burden of negativing every conceivable basis which
might support It,

(2] ReyCite Ng_tgs_@]

. -92 Constitutional Law
- -92XXVI Equal Protection
--S2XXVI{E) Particular Issues and Applications
- 92XXVI(E)6 Taxation
w -92k3561 Property Taxes
- 92k3564 k. Assessment and Collection, Most Cited Cases
(Formerly 92k229(3), 92k229(1))

-+ 92 Constitutional Law KeyCite Notes EQ
- 92XXVI] Due Process
+ -92XXVII(G) Particular Issues and Applications
-+ -9XXVIHG)E Taxation
. 92k4136 Property Taxes
-92k4137 k, In General. Most Cited Cases
(Formerly 52k284(1), 92k283)

- 371 Taxation KeyCite Notes. @
371111 Property Taxes
i -371111(B} Laws and Regulation

1+~ 371111(8)4 Constitutional Regulation and Restrictions Concerning Equallty and Uniformity
- 371k2127 K. Discrimination as to Rate or Amount. Most Cited Cases
(Formerly 371k40(7))
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.= 371 Taxation EQYMEQ
137 LIV Excise Taxes In General

L 371K3I25Q k. Constitutional and Statutory Provislons. Mest Clted Cases
(Formerly 371k53, 371k54)

The Kentucky statute taxing deposits In Kentucky banks at rate of 10 cents per $100, as compared
with rate of 50 cents per $100 on deposlts in banks outside the state, did not deny “equal protection
of the laws"” or “"due process of law,” since the classification is reasenable and related to differences In
difficulty and expense of tax collectlon. Ky.St,1930, §§ 4019, 40193-10; U.S,C.A.Const, Amend, 14.

B

[6] KeyCite Notes.

92 Constitutional Law
- 92XX1V Privileges or Immunities; Emoluments
- -92ZXXIV(B) Privileges and Immunities of Citlzens of the United States (Fourteenth
Amendment)
- -92XXIV(B)2 Particuiar Issues and Applications
+ -92K2925 k. Taxation, Most Cited Cases
(Formerly 92k206{(1))

The right to carry out an incident to a trade, business, or calling such as the deposit of money in
banks, is not a “privilege” of national citizenship protected by the Fourteenth Amendment, so as to
preclude taxing deposits in foreign banks at greater rate than deposits in local banks. Ky.St.1930, §§
4019, 4019a-10; U,5,C.A, Const,LAmand._14.

[

--92 Constitutional Law
. -92XXIV Privileges or Immunitles; Emoeluments

- 92XXIV(B) Privileges and Immunities of Citizens of the United States (Fourteenth

Amendment)
- 92XXIV[B)Y2 Particular issues and Applications

92K2925 k. Taxation. Most Cited Cases

(Formerly 92k206(1))
--371 Taxation KeyCite Notes
- 3711 In General

-~ 371k2004 Power of State

---371k2005 k. In General. Most Cited Cases
(Formerly 371k4)

[Z] KeyCile Notes

Within constitutional limits, the state's power over taxation is plenary, and only emphatic
reguirements of the Constitution may authorize interpretation of the privileges and immunities clause
which restricts power of states tc manage their own flscal affalrs. U,5.C.A. Const,Amend. 14.

“*407 *84 Messrs, Leo T, Wolford and Wm. Marshall Bullitt, both of Louisville, Ky., for appellant,
*85 Mr, Samuel M. Rosensteln, of Frankfort, Ky., for appellee.

Mr. Justice REED delivered the oplnfon of the Court.
This is an appeal®! brought here under Section 237(a) of the Judicial Code, 28 U,S.C.A, 5 344(a),

htp://web2.westlaw.com/resulVdocumenttext.aspx?docsample=False&sv=S8plit&service=... 7/23/2007

Appellants' Appendix Page 899
000000590

SUPP.ROA00760



{.

60 5.C1. 406 Page 4 of 9

from a judgment of the Court of Appeals of Kantucky sustaining the validity of a statute of that state
against an attack by the appellant on the ground of its being repugnant to the due process, equal
protection, *86 and privileges and immunities clauses of the Fourteenth Amendment of the
Constltution of the United States, U.S.C.A.

FN1 See Act of January 31, 1928, 45 Stat. 54,

The issue |s whether a state statute which imposes on its citizens an annyal ad valorem tax on their
deposits in banks cutside of the state at the rate of fifty cents per hundred dollars and at the same
time imposes on thelr deposits In banks located within the state a similar ad valorem tax at the rate of
ten cents per hundred dollars Is obnoxious to the stated clauses of the Fourteenth Amendment. The

relevant provisions of the Kentucky statutes for the period in question appear in the note below.F¥2

FN2 Carroll's Kentucky Statutes, Baldwin Revision, 1930, s 4019a-10, p. 2052 (Ky.Acts,
1924, Ch. 116, s 3) provides:

"All property subject to taxation for state purposes shall be subject also to taxation in the
county, city, school, or other taxing district in which same has a taxabie situs, except the
following classes of property which shall be subject to taxation for state purposes only:

'{4) Money [n hand, notes, bonds, accounts and ather credits, whether secured by
mortgage, pledge, or otherwlse, or unsecured, and shares of stock; * * */

Carroll's Kentucky Statutes, Baidwin's Revision 1930, s 4019, p. 2048 (Ky.Acts 1924, Ch,
116, s 1, p. 402, as reenacted in Ky.Acts 1926, Ch. 164, p. 739), provides as follows: ‘An
annual ad valorem tax for state purposes of thirty cents {30¢) upon each cne hundred
doilars ($100.00) of value of all real estate directed to be assessed for taxation, as
provided by law and fifty cents (50¢) upon each one hundred doliars {($100.00) of value
of all other property directed to be assessed for taxation, as provided by law, shall be
paid by the owner, person or corporation assessed; except a tax at the rate of one-tenth
of one per cent, {0.1%}) (i.e,, 10 cents upon each $100) shall be paid annually upon the
amount of deposits in any bank, trust company, or combined bank and trust company,
organized under the laws of this State, or in any national bank of this State, as now
provided by law; * = **

[1] E‘a The oplnion of the Court of Appeals of Kentucky In this case construes the exception in
Section 40195, limiting the tax on bank deposits to one-tenth of one per cent, as applicable only to
depositors in local financial Institutions organized under the laws of Kentucky or under the

national *87 banking laws. This interpretation of the state laws s of course accepted by us.fH2

FN3 St, Louis Southwestern Ry. Co. v. Ackansas, 235 U.5..35Q, 362, 35 S.Ct. 99, 102, 59
L.Ed, 265; Storaasll v, Minpesota, 283 U.5.57, 62, 51 S.Ct. 354, 355, 75 |.Ed, 835,

John E, Madden dled in November, 1929, a c¢ltizen and resident of Fayette County, Kentucky. On
several prior assessment dates, July 1 in Kentucky, Mr. Madden had on deposit in New York banks a
considerable amount of funds, These deposits had not been reported for the purposes of taxation in
Kentucky. That state brought suit agalnst Mr. Madden's executor to have these deposits assessed as
omlitted property and to recover an ad valorem tax of 50 cents per hundred dollars as of July 1 of
each year, together **408 with interest and penalties, The executor used as one defense against this
claim the contention that a tax on deposits In banks outslde of Kentucky at a higher rate than the tax
upon bank deposits within Kentucky would abridge decedent’s privilegas and immunities as a citizen
of the United States, deprive him of his property right and the liberty to keep money on deposit
outside of Kentucky without due process of law, and deny to him equal protection of the law In
viplation of the Fourteenth Amendment, The Court of Appeals passed upon the constitutional
questions submitted because of the difference In taxing rate between Kentucky deposits and out-of-

http://web2.westlaw,com/result/documentiext.aspx?docsample=False&sv=S8plit&service=... 7/23/2007

Appellants' Appendix Page 900
000000591

SUPP.ROA00761



60 5.Ct, 406 Page 5 of 9

state deposits. It approved the classification as permissible under the due process and equal
protection clauses and refused to accept the argument that its Interpretation of the statutes violated
the privileges and immunities clause.

m @
[2] [3] [4] 1, Classification,-The broad discretion as to classification possessed by 2
legislature in the field of taxation *88 has long been recognized.f¥* This Court fifty years ago
concluded that ‘the fourteenth amendment was not Intended to compe! the states to adopt an iren
rule of equal taxatlon, ™2 and the passage of time has only served to underscore the wisdom of that
recognition of the large area of discretion which is needed by 2 legistature in formulating sound tax
policies. Traditionally classification has been a device for fitting tax programs to locai needs and
usages in order to achieve an equitable distribution of the tax burden. It has, because of this, been
pointed out that in taxation, even more than In other fields, legislatures possess the greatest freedom
in classification. € Since the members of a leglslature necessarlly enjoy a familiarity with local
conditions which this Court cannot have, the presumption of constitutionaiity can be overcome only by
the most explicit demonstration that a classification Is a hostlle ang oppressive diserimination against
particular persons and classes.™7 The burden Is on the one attacking the legislative arrangement to

negative every conceivable basls which might support it,EA8

EN4 New York Rapld Transit Corp, v, City of New York, 303 11.5, 573, 58 5.Ct, 721, 82
L.Ed, 1024, and cases there cited.

FNS Qell’'s Gap R.R, Cp. v. Com. of Pennsyivania, 134 U.S, 232, 237, 10 S.Ct, 533, 535,
33 L,Ed. 892,

FNG Citizens' Telephone Co. v. Fuller, 229 U.S, 322, 329, 33 S.Ct, 833, 835, 57 L.Ed.
1206,

ENZ See the opinion of Mr, Justice Brandeis in Loulsville Gas & Electric Co, v, Coleman,
277 WS, 32, 42, 46, 47, 48 S.Ck, 423, 426, 428, 72 L .Ed. 770,

FNS Lindsley v, Nafurat Carbonic Gas Ca., 220 U.S, 61, 78, 79, 31 S.CL. 337, 340, 55
L.Ed. 369, Ann.Cas.1812C, 160,

F

[2] Paying proper regard to the scope of a |egislature's powers in these matters, the
insubstantiality of appellant's clalm that he has been dented equal protection or due process of law by
the classiflcation is at once apparent. When these statutes were adopted In 1917 during a general
revision of Kentucky's tax laws, the chief problem facing the legislature was the formulation of an *89

enforceable system of intangible taxation,E% By placing the duty of collection on iocal banks, the tax
on **409 local deposits was made almost self-enforcing. The tax on deposlits outside the state,
however, still resembled that on investments in Watson v. State Comptrolier, the coilection of which
was 5ald to depend 'elther upon (the taxpayer's} wiil or upon the vigllance and discretion of the locai

assessors.’ TR Hara as In the Watson case the classification may have been ‘founded in ‘the
purposes *90 and policy of taxation.” The treatment accorded the two kinds of deposits may have

resulted from the differences in the difficuities and expenses of tax collection,Ebik

ENS Because of a prohibition in the Kentucky Constituticn of 1891 against classification in
taxation, the state and its political subdivisions taxed intangibles at the same rate as
other groperty. This resulted in a total tax of about $2.65 per hundred dollars on
intangibles, a tax which in the case of bank deposits almost equaled the interest on
deposits, The high rate led to wide-spread evasion of the tax by concealment of
intanglbles; with bank deposits this took the form of withdrawals for deposits outside the
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state, The unequal burden which this evasion placed on other forms of property led to
agitation for reform as early as 1908. Two special tax commisslons reported on the need
for a constitutional amendment and a general tax reform. After an amendmaent permitting
classification was adopted In 1916, a third committee made specific proposals for
revislon, and most of the recommendations were adopted at a special legislative sesslon
in 1917, See the message of Governor Staniey to the General Assembly of 1917,
Kentucky Senate lournal of 1917, p. 13, In general the revislon took the form of a drastic
lowerlng of the rates on intanglbles, An even lower rate was placed on bank deposits and
almost complete collection assured by placing the duty of collection on the banks.

The studles which led to the general revision of 1917 may be found in Report of the
Kentucky Tax Commission for 1909; Report of the Special Tax Commission of Kentucky
for 1912-14; Report of the Kentucky Tax Commission for 1916, A careful examination of
the warkings of the revised system has been made by Dr. Simeon E. Leland. The Taxatlon
of Intangibles in Kentucky, Bulletin of the Bureau of Business Research, College of
Commerce, University of Kentucky, vol, 1, no. 1 (1929).

EN1Q 204 U.5, 122, 124, 4) 5.CE, 43, 44, 65 L.Ed, 170,

FN11 Carmichael v, Squthern Coal & Coke Co,, 301 U.S. 495, 511, 57 S.Ct, 868, 873,.81
L.Ed, 1245, 109 A,L.R. 1327,

I1. Privileges and Immunitles.-The appellant presses urgently upon us the argument that the ,
privileges and immunities clause of the Fourteenth Amendment of the Constitution of the United |

states™12 forbids the enforcement by the Commonwealth of Kentucky of this enactment which
imposes upon the testator taxes five times as great on money deposited in banks outside the State as
It does on money of others deposited in banks within the State. The privilege or iImmunity which
appellant contends Is abridged is the right to carry on business beyond the lines of the State of his
residence, a right cialmed as appertalning to national citizenship,

FN1Z The 14th Amendment, Section 1, provides: ‘All persons born or naturalized In the
United States, and subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce any law which shail
abridge the privileges or immunities of citizens of the United Statas; * = *.*

{6] @ There Is no occaston to attempt again an exposition of the views of this Court as to the proper
limitations of the privileges and immunities clause. There is a very recent discussion in Hague v,

Committee Industrial Organization.FM12 The appeltant purports to accept as sound the position stated
35 the view of all the justices concurring in the Hague decision, This position Is that the privileges and
immunities clause protects ali citizens against abridgement by states of rights of natlonal citizenship

as distinct from the fundamental or *91 natural rights inherent in state citlzenship.MThis Court

declared in the Slaughter-House Cases N33 that the Fourteenth Amendment as well as the
Thirteenth**410 and Fifteenth were adcpted to protect the negroes in thelr freedom. This aimost
contemporaneous interpretation extended the beneflts of the privileges and Immunities clause to
other rights which are inherent in natlonal citizenship but denied it to those which spring from *92

state citizenship.FN1@ In appiying this constitutional principle this Court has determined that the right
to operate an Independent slauf;;htnt!r-r'u::rusa,":'3“-z to sell wine on terms of equality with grape

growersttI8 and to operate businesses free of state regulationtf™\? were not priviieges and Immunities
protected by the Fourteenth Amendment., And a state inheritance tax statute which limited
exemptions to charftable corporations within the state was held not to infringe any right protected by

the privileges and immunities clause.EN20 ‘The Court has consistently refused to list completely the
rights which are covered by the clause, though It has pointed out the type of rights protected. FN21
We think It quite clear that the right to carry out an incident to a trade, business or callingf¥?? such
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as the deposit *23 of money in banks is not a privilege of nationai citizenship.

. FN13 307 U.S, 49§, 32 5,Ct, 954, 83 L.Ed, 1423, The prior cases are collected in Note 2
of the dissenting opinion in Colgate v. Harvey, 296 U.S. 404, 445, 56 S.Ct. 252, 266, 80
LEd.299, 102 A.L.R. 54, and Nate 1 of Mr, Justice Stone's opinion In the Hague case,
307 U.5. 496, 520, 59 §.CL, 954, 966, 83 L.Ed, 1423.

FN14 Mr. Justice Roberts’ opinion, 307 LS. at page 512, 59 S.CX, at page 962, 83 L.£d,
1423; ‘Although it has been held that the Fousteenth Amendment created no rights in
citizens of the United States, but merely secured existing rights against state
abridgement, it is clear that the right peaceably to assemble and to discuss these topics,
and to communicate respecting tham, whether orally or in writing, 1s a privilege inherent
In citizenship of the United States which the Amendment protects.’ C Mr. Justice Stone's

opinion, 307 .S, st pages 519-521, 59 5.Ct, at pages 966, 967, 83 L.Ed, 1423:

‘Henge there is no occasion * * * to revive the contention, rejected by this Court In the
Slaughter-House Cases, supra, that the privileges and immunities of United States
citizenshlp, protected by that clause, extend beyond those which arise or grow out of the
relationship of United States cltizens to the national government.

‘That such is the limited application of the privileges and immunities clause seems now to
be conceded by my brethren.’

FN15 16 Wall. 36, at 71, 72, 21 |.Ed, 394:

‘We repeat, then, In the light of this recapitulation of events, almost too recent to be
called history, but which are famillar to us all; and on the most casual examination of the
language of these amendments, no one can fail to be impressed with the one pervading
purpose found in them zall, lying at the foundation of each, and without which none of

. them would have been even suggested; we mean the freedom of the slave race, the ;
security and ftrm establishment of that freedom, and the protection of the newly-made |
freeman and citizen from the oppressions of these who had formerly exercised unlimited
dominion over him. * * *

"And so If other rights are assailed by the States which properly and necessarily fali within
the protectlon of these articles, that protection will apply, though the party Interested
may not be of Afrlcan descent. But what we do say, and what we wish to be understecd
Is, that In any falr and just construction of any section or phrase of these amendments, it
Is necessary to [ook to the purpose which we have said was the pervading spirit of them
all, the evil which they were designed to remedy, and the process of continued addition to
the Constitution, until that purpose was supposed to be accomplished, as far as
constitutional law can accomplish it.’

FN16. Id, 16 Wall. 78, 79, 21 L.Ed, 394.

FN17 Slaughter-House Cases, supra.

FN18 Cox v, State of Texas, 202 U,5, 446, 26 S.Ct, 671, 50 L.Ed. 1099; cf. Bartemeyer v,
lowa, 18 Wall, 129, 21 L.Ed, 929; Crowley v, Christensen,_ 137 U.S, 86, 11 S.Ct. 13,34
LEd. 620; Giozza v, Tieman, 148 U).S. 657, 13 5.Ct, 723, 37 | Ed, 599; Crane v,
Campbell, 245 1,5, 304, 38 5.Ct. 98, 62 |.Ed, 304,

FN13 Holden v. Hardy, 169 U.5. 366, 18 S.Ct, 383, 42 |,Ed. 780; Wilmingtan Star Mining
Co,. v, Fuiton, 205 .S, 60, 27 S.Cf, 412, 51 L.Ed. 708; Western Union Telegraph Co. v,
Comrpercial Milling Co., 218 U.S, 406, 31 S.Ct, 39, 54 L. Ed, 1088, 36 L.R.A, N.S., 220,
21 AnnCas. 815; Rosenthal v. People of New York, 226.U,5. 260, 33 S.Ct, 27, 57 L.Ed,
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212, Ann.Cas.19148, 71; Prudential Ins, Co, v. Cheek, 259 .S, 530, 42 5,Ct..516, 66
L.Ed. 1044, 27 A,L.R. 27.

ENZO Board of Education v. [liinois, 203 U.S, 953,.27 5.Ct. 171, 51 L,Ed, 314, B Ann.Cas.

157, cf, Ferry_y, Spokane, P & S. Ry., 258 U S, 314, 42 5.Ct, 358, 66 L.Ed. 635, 20
A.L.R. 1326,

FNZ1 They have been described as ‘privileges and immunities arlsing out of the nature
and essentigl character of the national government, and granted or secured by the

canstitution of the United States.’ In re Kemmlar, 136 .5, 436, 448, 10 S.Ck, 930, 934,
34 L.Ed. 518, See aiso Slaughter-House Cases, supra, 16 Wall. at 79, 80, 21 L.Ed, 394;
Wnited States v. Cruikshank, 92 U.S, 542, 552, 23 [.Ed. 588; Willlams v, Fears,_179.\),5,
270, 274, 21 S.Ct. 128, 129, 45 L.Ed. 186; Twining v. New Jlersey, 211 U.S. 78, 97, 29
5.Ct. 14, 18, 53 L.Ed, 97.

FN22 Cf. Twining.v, New Jersey, 211 U.S5,. 78, 94 . 7,53 L.Ed. 87.

KC
2]
[7] In the states, there reposes the sovereignty to manage their own affairs except only as the
requirements of the Constitution otherwise provide. Within these constitutional limits the power of the
state over taxation is plenary. An interpretation of the privileges and Immunities clause which restricts

the power of the states to manage their own fiscal affalrs |s @ matter of gravest concern to themn,EN23
It is only the emphatic requirements of the Constitution which properly may lead the federal courts to
such & conclusion.

FNZ23 Twining v. New Jersey, supra, 211 WS, 92, 29 S Ct, 16, 53 L.Ed. 97.

**411 Appellant relles upon Colgate v. Harvey, supra,E¥482 ag a precedent to support his argument
that the present statute is not within the {imits of permissible ¢lassification and viclates the privileges
and immunities clause. In view of our conclusions, we look upon the decision In that case as
repugnant to the line of reasoning adopted here, As a consequence, Colgate v, Haryey, supra, must
be andg Is overruled.

EN24 296 U.3. 404,36 5.0, 252, 80 L.Ed. 299, 102 A.L.R. 54.

Affirmed.

Mr, Chief Justice HUGHES concurs In the result upon the ground, as stated by the Court of Appeals of
Kentucky, that the classification adopted by the legisiature rested upon a reasonable basis,

Mr. Justice ROBERTS,

1 think that the judgment should be reversed. Four years ago in Colgate v. Harvey, 296_U.S, 404, S6
S.CL. 232, 80 L.Fd, 299, 102 A.L.E. 54, this court held that the equal protection clause and the
privileges and immunities clause of the Fourteenth Amendment prohibit such a discrimination as
results from the statute now under review, I adhere to the views expressed in *94 the opinion of the
court In that case, and think it should be followed in this,

Mr. Justice MCREYNOLDS joins In this opinion.

U.5. 19440,
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MADDEN v, COMMONWEALTH OF KENTUCKY
. 309 U.S. 83, 60 5.Ct. 406, 125 A.L.R. 1383, 84 L.Ed, 590

Briefs and Other Related Documents (Back to top)

» 1939 WL 48797 (Appellate Brief) Brief for Commonwealth of Kentucky, by James W, Martin,
Commissioner of Revenue of the Commonwealth of Kentucky. (Dec. 4, 1939)

« 1939 WL 48794 (Appellate Brief} Brief for John E. Madden, Jr., Executor of the Estate of John E,
Madden, Deceased. (Nov. 25, 1939) '

» 1539 WL 48795 (Appeliate Brief) Statement as to Jurisdiction, (Jun. 8, 1939)

END OF DOCUMENT

{C} 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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113 Wash.2d 929, 785 P.2d 431

View Washington Reports version
Supreme Court of Washington,
En Banc.
Roger FORBES, Appellant,
v,
CITY OF SEATTLE, Respondent,
No, 56367-5.
Jan, 18, 1990.
Reconsideration Denied March 28, 19940,

Operator of motion plcture theaters brought action challenging city ordinance levying admission tax
upon patrons of motion picture theaters and exempting patrons of nonprofit tax-exempt
organizatians. The Superior Court, King County, Chagles V. Johnson, J., upheid ordinance, and
operator appealed. The Supreme Court, Qurham, 2., held that: (1) tax did not impose prior restraint
in violation of First Amendment, and (2) tax did not viclate equal protection.

Affirmed.

West Headnotes

[1] Key(Clte Notes Eg

- -92 Constitutional Law
-- 92X X Separation of Powers
- G2XX{C) Judicial Powers and Functions
-92XX(CY] In General
+..02k2455 k. Protection of Constitutional Rights. Most Cited Cases
(Formerly 92k82(1))

When party alleges viclation of rights protected under State and Federal Constitutions, Supreme Court
first interprets and applies Washington State Constitution; however, whenever clalm of right is made
under Washington Constitution, Court must first decide If asserted right is more broadly protected
under State Constitution than it is under federal constitutional law.

[2] KeyCite Notes

. 9¢ Constitutional Law
.. 92V1 Enforcement of Constitutional Provisions

«-GZVI(CY Determination of Constitutional Questions
< G2VI(CY1 In General
.- 92k964 Form and Sufficiency of Objection, Allegation, or Pleading
92kS67 k. Particular Claims. Most Clted Cases
(Formerly 92k46(2))

Theater operator's challenge to city admissions tax ordinance under both State and Federal
Constitutions would be decided under federal constitutional law, where operators failled to discuss
minimum criteria essential for state constitutional analysis.

i

[3] KeyCite_Notes
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92 Constitutional Law
- SEAVILL Freedom of Speech, Expression, and Press
- 92AVIII(N) Entertalinment

92k1892 k. Motlon Pictures and Videos. Most Cited Cases
{Formerly 92k90.1(6))

. 3157 Public Amusement and Entertainment Ke,yﬂtﬂ_No.taﬁ_Eg
.- - 31571 In General
- 313Tk4 Constitutional, Statutory and Regulatory Provisions
315 TKB k. Taxes and Fees. Most Clted Cases
(Formerly 376k3.20 Theaters and Shows)

City's admissions tax imposed upon patrons of for-profit motion picture theaters was not a prior
restraint in viclation of First Amendment; tax did not vary according to centent of particuiar motion
picture and did not restraln, In advance, exhibition of any motion picture. U.S.C.A, Const,Amend. 1.

[4] KeyCite Notes. @

92 Constltutional Law
+ 92XV Freedom of Speech, Expression, and Press
L 92XVIII(N) Entertainment

. 92k1892 k, Motion Pictures and Videos. Most Cited Cases
(Formerly 92k90.1(6))

. 315T Public Amusement and Entertainment KeyCite Notes
- 31571 In Genersl
. -3153Tk4 Constltutional, Statutory and Regulatory Provisions
.-315Tk8 k, Taxes and Fees. Most Clted Cases
(Formerly 376k3.20 Theaters and Shows)

City's admissions tax imposed upon patrons at for-proflt motion picture theaters was not
discriminatory and did not iImpermissibly infringe First Amendment free speech guarantees; tax
treated for-profit theaters same as any other business which charged patrons admission, and

revenues raised from tax and admissions to movie theaters supplied only one fifth of admission tax
revenue. ULS,C.A, Const,Amend. 1.

[2]) KeyClte Notes. @

. 92 Constitutional Law
. 92XXV1 Equal Protection
. 92XXVI(E) Particular Issues and Applications
Q2XXVI(E)6 Taxation

- 92k3580 k. Other Particular Issues and Applications. Most Cited Cases
(Formerly 92k228.5)

- 3121 Public Amusement and Entertainment Key{ite Notes.
—319TI In General

- -315Tk4 Constitutional, Statutory and Regulatory Provisions
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- 315TKB k. Taxes and Fees. Most Clted Cases
(Formerly 376k3.20 Theaters and Shows)

Clty admissions tax Imposed upon patrons of for-profit motion picture theaters did not violate equal
protection by exempting patrons paying admission charge to artistic or cultural activities of college or

university and nonprofit tax-exempt organizations, U,S.C.A, Const.Amends, 5, 14.

[6] KeyCite Naotes Eﬂ

.+ -92 Constitutional Law
- 92X XV Equal Protection
- G2XXVMI(AY In General
- S2XXVI(A)E Levels of Scrutiny
- 22k3031 k, Differing Levels Set Forth or Compared. Most Cited Cases
(Formerly 92k213.1(1))

Under equal protection analysis, governmental actlon which either burdens fundamental right or
employs suspect classification |s subject to strict scrutiny; on other hand, statutes and ordinances
which do not burden fundamental rights nor employ suspect classifications are generally subject to
minimum scrutiny and will be upheld unless they rest on grounds wholly irrelevant to achievement of

legitimate government objective, L1.5,C.A, Const.Amends, 3, 14.

&)

[7) KeyCite Notes.

-=-92 Constitutional Law
1 9 2XXVI Equal Protection
G2 XXVIA) In General
~—9ZXXVI(A)G Levels of Scrutiny
-9 2k3069 Particular Classes
--92k3072 k. Alien Status. Most Cited Cases
(Formerly 92k213.1(1))

F

- 92 Constitutional Law KeyClte Notes
.- 92XXVI Equal Protection
- G2XXVI(A) In General
1--92XXVI{A)6 Levels of Scrutiny
- 92k3069 Particular Classes
--92k3078 K. Race, Natlonal Origin, or Ethnicity, Most Cited Cases
(Formerly 92k213.1(1})

Under equal protection analysls, "fundamental rights” are those explicitly or implicitly guaranteed by
Constitution, while examples of "suspect classifications” include those based on race, nationality, or

allenage. .8.C.A. Const.Amends, S, 14.

K
[8) EﬁVCth.NQIES_E

=82 Constltutional Law
«-92V1 Enforcement of Constitutional Provisions
--92VI(C) Determination of Constitutional Questions
~~92VI{C)3 Presumptions and Construction as to Constitutionality
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--82k1006 Particular Issues and Applications

-+ -22k1021 k. Equal Protection, Most, Cited Cases
(Formerly 92k48(6))

.- -92 Constitutional Law KeyCite Nates_ @
-~ 92VI Enforcement of Constitutional Provisions
-~ -Q2VI(C) Determination of Constitutianal Questions
-+ 92VI{C)4 Burden of Proof
~ -82k1032 Particular Issues and Applications
++-92k1040 k. Equal Protection, Most Cited Casesg
(Formerly 92k48({6))

When classification Is subject to minimum scrutiny under equal protectlon analysls, party challenging
classification has heavy burden of overcoming presumption of its constitutionality; furthermore, under
minimum scrutiny, ordinance generally will not be declared to be unconstitutional unless jt appears
unconstitutional beyond reasanable doubt., I),S.C.A, Const,Amends. 5, 14.

[9] KeyClite Notes. @

82 Constitutional Law
- -92XXVE Equal Protection
v 92X XVI[A) In General
- 92XXVI(A)S Levels of Scrutiny
- 92k3052 Ratlonal Basls Standard; Reasonableness
- -22k3057 k. Statutes and Other Written Regulations and Rules. Most Cited Cases
(Formerty 92k213.1(2))

For purposes of equal protection analysis, minimum scrutlny consists of three-step analysis which
considers; whether legisiation applies alike to all persons within deslgnated class, whether there Is
reascnable grounds to distingulsh between those who fall within class and those who do not, and
whether classification has rational relationship to purpose of legislation. U.S.C.A Const.Amends. 5,

14.
(10] KeyCite Notes. @

92 Constitutional Law
- -8ZXXVI Equal Protection
< 92XXVI(A) In General
- F2XXVI(A)S Scope of Doctrine In General
- 92k3038 Diserimination and Classification
‘92k3039 k. In General. Most Cited Cases
(Formerly 92k211(2))

Where persons of different classes are treated differently, there Is no equal protection violation; only
where members of same class are treated differently may person proceed with equal protection claim.
U.5.C.A, Const.Amends, 5, 14.

[11] KeyClie Notes @
.- - 82 Constitutional Law
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- 92XXVI Equal Protection
~~32XXVI(E) Particular Issues and Appllcations

- -92XXVI(E)6 Taxation
- 92K3280 k, Other Particular Issues and Applications. Most Cited Cases

(Formerly 92k228.5)

- 313T Public Amusement and Entertalnment KaeyCite Notes Eﬂ
--315TI In General
31 3Tk4 Censtitutional, Statutory and Regulatory Provisions
- -315Tk6 k. Motion Pictures in General. Most_Cited Cases

(Formerly 92k2248.5)

Patrons attending for-profit motion picture theaters and patrons attending nonprofit, tax-exempt
organization, were twa distinct classes, for purposes of determining whether city's admissions tax
which exempted patrons at nonprofit motion picture theaters violated equal protection. U.S.C.A.

Const,Amends. 5, 14.

[12] KeyCite Notes

--92 Constlitutional Law
«:92V1 Enforcement of Constitutional Provisions

=92VI(C] Determination of Constitutional Questions
w92¥1(CY3 Presumptions and Construction as to Constitutionality
- 22k1006 Particular Issues and Applications
- 92k1021 k. Equal Protection, Most Cited Cases
(Formeriy 92k48(6))

When classification Is challenged on equal protection grounds, facts are presumed sufficient to justify

classification, U,5.C.A. Const.Amends, §, 14.

K

[13] KeyCite Notes

92 Constltutional Law
-~ 9ZXXV] Equal Protection
o 92XXVIHA)Y In General
- 92XXVI{A)6 Levels of Scrutiny
. 92k3063 Particular Rights
-~ 92KJ065 k. Economic or Soclal Regulation in General, Most Clted Cases

{Formerly 92k228.5, 92k211(2))

&

- 92 Constitutional Law KeyCite Notes
~ 32XXVI1 Equal Protection
- 92XXVI(E) Particular Issues and Applications

- 92XXVI(E)E Taxation
« 92k3560 k. In General, Most Clted Cases

(Formerly 92k228.5)

Legislative bodies have very broad discretion in establishing classifications for economic and social
legislation, in determining whether classification violates equal protection; furthermore, legislative
bady has even broader discretion and greater power in making classifications for pusposes of taxation,
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V.5.G.A, Const.Amends., 3, 14.

f14] KeyCite Notes @

.- -92 Constitutional Law
- 92X XV Equal Protection
- Q2XXVI{A) In General
=92 XXVI(A)S Scope of Doctrine in General
+-92k3038 Discrimination and Classification
+-92k3043 k. Statutes and Other Written Regulations and Rules. Most Cited Cases
(Formerly 92k211(2))

For purposes of reviewing equal protection challenges, city council has same powers of classification
as Legislature, U.5.C.A. Const.Amends. 5, i4.

**432 *931 Jack R, Burns, Bellevua, for appellant,
Douglas N. Jewett, Seattle City Atty., Jorgen G, Bader, Asst., Seattle, for respondent.

D.U.B.Hﬂﬂr Justice.

The present case tests the constltutionality of a Seattle municipal ordinance which levies an admission
tax upon patrons of motion picture theaters, and exempts patrons of nonprofit, tax-exempt
organfzations from the tax, The trial court heid the ordinance to be constitutional in all respects. We
affirm,

The Seattle municipal ordinance at issue here was criginally adopted March 31, 1943 and, as
amended from time to time, has been In effect ever since. Seattle Mupnicipal *932 Code (SM(C) 5.40,
The ordinance, as authorized by RCW 35.21.280, levies an admission tax upon everyone who pays an

admission charge. The admission tax is Imposed at the rate of 5 percent of the admisslon charge, £
SMC 5.40.020(B). Although the admission tax applies to a wide range of events for which an
admission charge is required, SMC 5.40.010{A)}(1)-{6), there are several categories of exemptions
from the admission tax, See SMC 5,40,025-5.40.028,

EN1. Under the ordinance, the person receilving payment for an admission charge is
responsible for collecting and remitting the admisston tax to the City, SMC 5.40.070.

In the present case, Roger Forbes chalienges the constitutionality of the ordinance, Forbes operates
the Embassy and Midtown theaters in Seattle. Both the Embassy and the Midtown theaters exhibit
feature length video tape motion plcture films, Under the ordinance, patrons of Forbes' theaters are

not exempt from the **433 admission tax, and he has collected the admission tax ECCDI‘dIl‘Ile.EH-Z

FNZ. Movie tickets at the Embassy and Midtown theaters are $6 and the admission tax at
5 percent due from each patron is approximately 29 cents for each ticket.

On August 31, 1988, Forbes filed a civil action in King County Superior Court seeking a declaration
that the admission tax viclated rights guaranteed to his patrons by the first amendment to the United

States Constitution and article 1, section 5 of the Washington State Constitution.k84 In addition, he
alleged that exempting patrons attending artistic and cultural activities ENS of a college or university

*933 and nonprofit, tax-exempt organizations, which meet certain requirements.m from the
admission tax viglates the equal protection guaranties of the fourteenth amendment to the United
States Constitution and article 1, section 12 of the Washington State Constitution. The City filed a
counterclaim against Forbes alieging that aithough he has collected admisslon taxes from persons
paying an admission charge to the Midtown and Embassy theaters, he has failed to remit those funds
to the Director of Licenses and Consumer Affairs since QOctober 1987,
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EN3. Appellant also sought a prefiminary and permanent injunction to prohibit the City
from acting pursuant to SMC 5.40 as well as 2 money judgment refunding all admission
taxes heretofore pald to the City.

EN4, The exemptlon applies to "an opera, concert, dance recital or like musical
entertainment, a play, puppet show or dramatlc reading, an exhibition of painting,
scuipture, or artistic or historical objects or to a museum, historic vessel or science
center”. SMC 5,40.026(A)(1).

FN3. See SMC 5.40,026(A){(1) and SMC 5.40.026(B){(1), (2).

The City subsequently moved for partial summary judgment and Farbes moved for summary
judgment. On November 7, 1988, after considering the materials presented by the parties, and
finding no genuine Issue of material fact as ko SMC 5.40 and the Clty's administration of Its admissian

taxes, King County Superior Court Judge Charles V. Johnson granted partial summary judgment E¥6 in
favor of the City of Seattle, finding the ordinance constitutional in all respects, On November 10,
1988, Forbes timely filed notice of appeal of the trial court's judgment to the Court of Appeals. We
accepted certification.

FNG&. The court reserved for later adjudication the City's counterclaim against Roger
Forbes for an accounting for admission taxes, which were collected from patrons, and for
judgment for such taxes,

We are asked to decide if SMC 5,40 abridges the guaranties of free speech or equal protection of the
state and federal constitutions. Forbas' two constitutional challenges are addressed separately.

We first address Forbes' free speech challenges. He argues that SMC 5.40.020, as applied to patrons
of his theaters, constitutes a prior restraint. In addition, Forbes contends that the admisslon tax is a

discriminatory tax which violates the first amendment to the United States Constitution and article 1,
sectlon 5 of the Washington State Constltution. These claims are addressed seriatim,

K
*934 [1) E [2} E‘a When a party alleges a violation of rights protected under both the state and
federal constitutions, we first interpret and apply the Washington State Constitution. Seattle v,
Mesiani, 110 Wash.2d 434, 456, 755 P.2d 775 (1988); 0'Day v, King Cy., 109 Wagh.2d 796, 801-02,
749 P.2d 142 (1988). However, whenever a claim of right is made under the Washington Constitution,
we must first decide if the asserted right is more broadly protected under the state constitution than it
is under federal constitutional law. Bedford v._Sugarman, 112 _Wash.2d 500, 507, 772 P.2d 484
(1989). In State v. Gupwall, 1,06 Wash.2d 54, 61-62, 720 P.2d 608 (1986}, we enumerated several
nonexclusive neutral criterla which must be met before this court considers state constitutional
analysis. As a matter of policy, examination of the Guniwall criteria [s essential in order for the process
of state constitutional analysis to be " ‘articulable, reasonable and reasoned.’ ” Bedford v. Sugarman,
supra at 507, 772 P.2d 485 (quoting State v, _Gunwall, supra at 63, 720 P.2d 808), Because Farbes

has falled **434 to discuss the minimum criteria mentioned in Gunwall, we decline to undertake a

separate analysis of Const, art, 1, § 5 at this time, State v. Carver, 113 Wash.2d 551, 598-93, 78],

- P.20.1308 (1989); State v. Long, 113 Wash.2d 266, 271, 778 P.2d 1027 (1989); State v, Jones, 112

Wash.2d 488, 498, 772 P.2d 496 (1989); State v. Worrelf, 111 Wash.2d 537, §39.n. 1, 761 P.2d 56
(198R); State v, Wetheced, 110 Wash.2d 466, 472, 755 P.2d 797 (1988). Accordingly, Forbes' free

speech claims will be decided under federal constitutional law.

PRICR RESTRAINT

[3] @ Forbes maintains that SMC 5.40.020 constitutes a prior restraint because it Imposes a
governmental charge {admission tax) upon patrons who pay an admission charge to for-profit motion

+
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picture theaters."%. He cites State v. Coe, 101 Wash.2d 364, 6279 P.2d 353 (1984), to define the type
of governmentai action that constitutes a prior restraint, In *935 State v, Coe, supra, we explained
that prior restraints are " ‘official restrictions imposed upon speech or other forms of gxpression in
advance of actual publication.” “ Coe, at 372, 679 P.2d 353 (quoting Seattle v, Bittner, 81 Wash.2d
747,756, 305 P.2d 126 (1973)). Forbes argues that the admission tax acts as a grior restraint
because it Imposes a condition upon the exerclse of the constitutionally guaranteed right to view
motion pictures. In addition, he maintalns that the admission tax chllls protected speech by deterring
potential reciplents.

EN7, Forbes does not argue that he, as operator of the two theaters, Is burdened by a
prior restraint,

The rudimentary question underlylng Forbes' prior restraint claim Is whether the liritation imposed hy
the admission tax constitutes an unconstitutional prior restraint. We begin our analysls by noting that
governmental action which amounts to an unconstltutional prior restraint usually has two
distinguishing features, First, the governmental decislon to restrain the speech fs based on the
content of the speech. Second, the speech Is restrained In advance of publication. In the present case,
however, these characteristics are absent, The admisslon tax is content neutral; i,e,, the tax does not
vary according to the type of speech involved, Moreover, the admisslon tax does not restrain, in
advance, the exhibition of any motion picture. Thus, Forbes' argument that SMC 5.40.020 15 a
presumptively unconstitutional prior restraint is not well-founded,

The limitation impesed upon Forbes' patrons by the challenged tax does not constitute a prior
restraint. The admission tax is not “Imposed upon speech”, rather, it Is Imposed upon an admission
charge, Consequently, the tax does not satisfy the State v. Coe definitlon of a prior restraint (“officlal
restrictions imposed upon speech”). In other words, viewing a motlon picture does not trigger the tax;
rather, payment of an admission charge to a nonexempt event triggers the tax.

Moreover, not all limitations on protected speech constitute prior restraints. In the present case, the
limitation Is distinguishable from a prior restraint. In *936 Arcara v, Cloud Bpoks, Inc,, 478 .S, 697,
106 S.Ct. 3172, 92 L.Ed.2d 568 (1986), the Supreme Court distinguished a closure arder (against a
bookstore) from a prior restraint by noting two significant differences between ordinary limitations
and those limitations which constitute prior restraints:

First, the order would Impose no restraint at all on the dissemination of partlcular materlals, since
respondents are free to carry on their bookselling business at another fpcation, even if such locations
are difficult to find. Second, the closure order sought would not be imposed on the basis of an
advance determination that the distribution of particular materiais Is prohibited-Indeed, the imposition
of the closure order has nothing to do with any expressive conduct at all,

Arcara, at 705 n, 2, 106 S.Ct. at_ 3177 n. 2. See also Seattle Times Co. v. Rhinehart, 467 U.S, 20, 33,
104 S.Ct, 2199, 2207-08, 81 L.Ed.2d 17 (1984) ( “an order prohibiting **435 dissemination of
discovered information before trial is not the kind of classic prior restraint that requires exacting First
Amendment scrutiny”), Similarly, the challenged ordinance here does not prohibit patrons of Forbes'
theaters from viewing the motion pictures. Moreover, the admission tax does not depend on the
content of a particular motion picture.

Finally, Forbes' claim that the admission tax chiils recipients of protected speech is iliusory. The record
is devoid of any evidence that patrons of his theaters have In fact been deterred from viewing a film
because of the admission tax.

In summary, a prior restraint is not a limitiess label that attaches to any governmental action which
impacts, no matter how indirectly or tangentially, First Amendment rights. A prior restraint occurs
when the government engages in censorshlp; f.e., when there [s an official restriction imposed upen
speech in advance of publication. Although SMC 5.40.020 places a limitation upon the abllity of
taxpayers to attend events where there is an admission charge, the admission tax does not constitute
a prior restraint,
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*¥937 DISCRIMINATORY TAX

{4] [Eg Forbes next argues that the challenged ordinance s a discriminatory tax that impermissibly
infringes First Amendment guaranties of free speech.

Although It Is well established that First Amendment activities may constitutionally be subject to

genuinely nondiscriminatory taxation,t™® Arkansas Writers’ Profect, Inc. v. Ragland, 481 U.S. 221,
249,107 5.Ct, 1722, 1727, 95 L.Kd.2d 209 (1987); Grosiean v. American Press Co., 297 LS, 233,
220,56 S5.CL, 444, 449, 80 1.Ed. 660 (1938}, the Supreme Court has recognized two forms of

differential taxation which so burden the interests protected by the First Amendment that such
treatment is Impermissible unless the government demonstrates a counter-balancing interest of
compelling importance that It cannot achieve without differential taxation. Arkansas Writers' Project,
at 231, 107 S.Ct. ab 1728; Minpeapolls Star & Tribune Co. v. Minnesota Comin'r of Rev., 460 U.5,
222, 585,103 S.Ct. 1365, 1371-72, 79 L.Ed.2d 295 (1983). The first situation is where the

government singies out First Amendment actlvities as a whole for taxation. The second sltuatlion
occurs whera the government targets a subgroup of First Amendment activities (here, motion picture

theaters) for taxation. Arkansas Writers' Profect, af 228, 107 S.Ct, at 1727; Minneapoils Star, at 591,
103 §.Ct._at 1375, In this case, we are concerned only with the latter of these.

EN8, In Minneapofls Star & Trihune Co, v, Minnesota Comm'r of Rev,, 460 U.S. 575, 103

S.Ct. 1365, 75 L.Ed.2d 295 (1983), the Supreme Court explained the rationale for Its
approval of nondiscriminatory taxation by stating:

A power to tax differentially, as opposed to a power to tax generally, gives a government
3 powerful weapon against the taxpayer selected, When the State imposes a generally
applicable tax, there is little cause for concern. We need not fear that a government will
destroy a selected group of taxpayers by burdensome taxation if It must impose the same
burden on the rest of its constituency.

Minneapolis Star, at 585, 103 5.CL 3t 1371-72.

Whether the Seattle admission tax discriminatorily impacts motion picture theaters Is a question of
fact. *838 Forbas maintains that the admission tax has a disproportionate impact upon movie
thaaters. He argues that the tax is discriminatory because *[m]ovie theaters alone pay in excess of
20% of the admisslon taxes generated.” Reply 8rlef of Appellant, at 3. This misskates the sltuation.
Movie theaters do not pay any of the admission taxes; patrons of movie theaters pay the admission
tax. SMC 5.40.020. Thus, the proper Inquiry is whether the agmission tax has a discriminatory impact
upon patrons of movie theaters, and Forbes has not offered any evidence which demonstrates that.

Moreover, the record indicates that the Seattle admission tax has broad application. The tax appiles to
any nonexempt event where there is an admission charge, Admission charges for both protected First
Amendment activitles and other activities are subject to the tax. The general applicabllity of the
admission tax Is confirmed **436 by the fact that Forbes has not peinted to any paid admisslons
{excluding those which may be statutorlly exempted) which are not taxed. In addition, the Seattle
admission tax has much broader application than the taxes which were struck down In Arkansas
Writers® Profect, Minneapolis Star, and Grosjean. In each of those ¢ases, the tax impacted onfy First
Ameandment activities,

Forbes, however, cites fastival Enfers., Inc, v..Pleasant Hill, 182 Cal.App.3d 960, 227 Cal.Rptr. 601,
review denied (1935) and United Artists Communications, [nc, v. Maatclalr, 209 Cal,App 3d 245, 257

Cal.Rpfr, 124, cert. denjed, 493 1.5, 918, 110 5,Ct, 280, 107 L.Ed.2d 260 (1989), as examples of
admission tax ordinances "“indistinguishatle” from the present case, which were held to be

unconstitutional, in part beczuse they were not generally applicabie taxes, These cases, however, are
not instructive. The facts of both Festival Enters, and United Artists are substantially different from
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the present case,

In Festival Enters., the admission tax ordinance, although broadly worded to apply to cther forms of
entertainment, affected only the plaintiff's theaters. festi ers., 182 Cal. App.3d at 9563.
Maoreover, the plaintiffs in *939 Festival Enters. were forced to bear the entire impact of the

admissions tax not only at the time of enactment, but for the foreseeable future.BN? Fegtival Fnters.,
182 Cal.App.3d at 964,

EN9. The court stated, "We cannot ignore the minutes of the city council meeting which
indicate that only plaintiffs' theatres were relied upon to pay the tax and that the council
members had no other businesses in mind when it passed the ordinance.” Festival
Enters,, 182 Cal.App.3d at 965-685.

In United Artists, the admissicn tax ordinance, althcugh neutral on its face, In reality
disproportionately taxed certaln admisslons. In fact, 90 percent of the admissions tax was borne by

four businesses, all of which were engaged In protected speech.”N¥ Unired Artists, 209 Cal.App.3d at
252, 257 Cal.Rptr. at 128. |

FN10. The four businesses included two maovie theaters and two adult book stores with
viewing booths.

Thus, in both Festival Enters. and United Artlsts, just as In Minneapolis Star, the tax in question
appeared to apply to a broad range of businesses, but in reallty its burden fell disproportionately upon
one to four businesses. By comparison, Seattle's admission tax treats for-profit theaters the same as
any other business which charges its patrons an admission charge. In fact, the record indicates that
Seattle has several hundred admission tax accounts, but only approximately two dozen movie theater
accounts, Revenues raised from the tax on admissions to movie theaters supply only one-fifth of the
admission tax revenues, Thus, we conciude that the City [s not singling out patrons of movie theaters
for taxation. Unlike the admission tax In Festival Enters. and United Artists, the Seattle admission tax
does not fall disproportionately upon persons engaged in protacted speech activities,

Because we have determined that the admission tax does not discriminatority impact First
Amendment activities, it s not necessary to conslder whether there Is a compelling state interest for
the tax,

In summary, the Seattle admission tax is a content-neutral tax that does not single out those
engaged in First *940 Amendment activities for taxation. The tax Is neither special nor unique and is
generally applicable to all parsons who pay admissions. In no way does the tax resemble a penalty
directed at a few protected speech activities, We conclude that SMC 5.40.020 does not constitute a
prior restraint or constitute discrimlnatory taxation of First Amendment activities,

| EQUAL PROTECTION

[

[S]) We are next asked to decide if the admission tax exemption, found in SMC 5.40.026, for
patrons paying an admission charge to artistic or cultural actlvities of a college or university and
nonprofit tax-exempt organizations denies equal protection to patrons of for-profit motion picture
theaters who are required to pay the admission**437 tax. We conclude that there is no constitutional
deprivation,

Although Forbes contends that the admission tax exemption violates the equal protection guaranties
of both the state and federal constitutions, he has falled to discuss the Gunwall criterla, which Is a
condition precadent to our examination of whether the state constitution affords greater protection
than the federa! constitution, See discussion, supra, Consequently, we decline to address the state
constitutional claim. However, we do reach the federal claim and follow federal equal protection
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analysis,

[gl @ [Z] [8] Eg We begin by identifying the appropriate standard of judiclal scrutiny. financial
Pac. Leasing, Inc v. Tacoma, 113 Wash,2d 143, 147, 776 P 2d 136 (1989); Convention Ctr. Coalition
¥ Seattle, 107 Wash,2d 370, 378, 73Q P.2d €36 (1986); Paulson v. County of Pierce, 99 Wash.2d
645, 652, 664 P.2d 1202, appeal dismissed, 464 \).S. 957, 104 5.Ct. 386, 78 1,Ed.2d 331 (1983},
Under equal protection analysis, governmentsal action which elther burdens a fundamental right or
employs a suspect classification FRIL g subject to strict scrutiny. *941 Nielsen v. Washington State
8ar Ass'n, 90 Wash.2d 8148, 820, 585 P.2d 1191 (1978}, On the other hand, statutes and ordinances
which de not burden fundamental rights nor employ suspect classificatlons are generally subject to
minimum scrutiny and wiil be upheld unless they rest on grounds whaolly irrelevant to the achievement

of a legitimate gavernment objective.”M'2 Financial Pac, Leasing, Inc.,_ 113 Wash.2d_at 147, 776 P.2d
136; Petersen v, State, 100 Wash.2d 421, 444, 671 P.2d 230 (1983); Paulson v._County of Pierce, 99
Wash,2d at 652, 664 P.2d 1202, In the case before us, we are not presented with an ardinance which
employs a suspect classification. Accordingly, unless the classification used to distinguish which
patrons are exempt from the admission tax unduiy burdens a fundamental right, the ardinance will be
subject to minimum scrutiny.

FN11. “Fundamental rights” are those “explicitly or implicitly guaranteed by the

Constitution®, San Antonia Indep. Sch. Dist. v. Rodriguez, 411 U.S, 1, 33-34, 93 S.Ct.
1.22_&,__1225_9.?,56_1“&2;1_1_6_(12231 while examples of "suspect classifications” include
those based on race, nationality, or allenage. State y. Schaaf, 109 Wash.2d 1, 18,.743

P.2d 240 (1987).

FN12, When a classification Is subject to minimum serutiny, the party challenging the
classification has the heavy burden of overcoming the presumption of its constitutionality.
Convention Ctr. Coalition v. Seattie, 107 Wash. 2d at 378, 730 P.2d 636; Seflevue Sch.
Dist, 405 v, Brazier Constr, Co., 10Q Wash.2d 776, 782, 675 P.2d 232 (1984).
Furthermore, under minimum scrutiny, an ordinance generally will not be declared to be
uncanstltutional uniess it appears uncanstitutional beyond a reasonable doubt. Haberman
v, WPPSS, 109 Wash.2d 107, 139, 744 P.2d 1032, 750 P,2d 254 (1987); State v. Dixon,
78 Wash,2d 796, 475 P.2d 931 (1971).

Forbes maintains that the admission tax exemption does burden a fundamental right, He argues that
because the exhibition of motion pictures is a form of expression protected by the First Amendment,
any governmental burden on the exhibition of motion pictures, such as requiring patrons to pay an
admission tax, Is subject to strict scrutiny, This reasoning, however, misses the mark. The question is
not whether the imposition of the admission tax on Forbes' patrons burdens the First Amendment:
rather, the question Is whether the classification used to determine which individuals are exempt from
the tax ¥242 unduly burdens the First Amendment and therefore violates the equal protection

clause.EML3 we conclude that the distinction between patrons of for-profit motion picture theaters and
patrons of nonprofit, tax-exempt theaters does not unduly burden the First Amendment.

EN13, Forbes appears to collapse his substantive First Amendment clalm and his equal
protection claim together. Such analysls is not instructive, Forbes' First Amendment clalm
is addressed supra, Here we consider the equal protection challenge, which looks to
whether the government has made an improper classification. If a classification scheme is
proper, the Issue of which class a particular individual belongs in 1s not an equal
protection matter, The equal protection clause [tself applies only to the making of the
classiflcations, not to the adjudication of the individual sityations. ). Nowak, R. Rotunda &
N. Young, Constitutional Law § 14,2 (3d ed. 1986)., Simply stated, the equal protection
clause guarantees that people who are similarly situated will be treated similarly.

**438 The ciassification between the two groups of patrons does not depend upon whether a patron
attends an event at an organization which engages in free speech activities; rather, exemption from
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the tax depends solely upon whether a patron attends an event at an arganization which meets

specifically enumerated criterla. See SMC 5.40.026, 5.40,085.ENi4 Moreaver, unlike the cases which
have found an equal protection violation based upcn an ordinance unduly burdening the First

Amendment, 3 the classification In the present case does not hinge on the content of the speech
the motion picture theater chooses to exhibit; rather, the classification is simply between patrons of
for-proflt theaters and patrons of nonprofit, tax-exempt theaters. In other words, the ordinance does
not ctassify individuals based on the exercise of their First Amendment rights.

EN.14, The admission tax exemption in question applies generally to nonprofit, tax-exempt
organizations which, amang other activities, also exhibit motion pictures. The exemption
is not {Imlited in any way to organizations which engage only in free speech activities.

EN13. See Carey v. Brown, 447 U.S. 455, 100 S.Ct, 2286, 65 L.Ed.2d 263 (1980); Police
Repartment v. Mosiey. 408 \L.S. 92, 92 §.Ct, 2286, 33 |.Ed.2d 212 (1972).

KC,
[9] < Given the foregoing analysis, SMC 5,40.026 must satisfy only minimum scrutiny to pass
constitutional muster, Minimum scrutiny consists of a 3-step analysis which *943 considers: {1) does
the legisiation apply alike to all persons within a designated class; (2) are there reasonable grounds to
distinguish between those who fall within the class and those who do not, and {3) doss the
classificatlon have a ratlonal relationship to the purpose of the legislation. finaacial Pac, Leasing, Inc,

v. Tacoma, 113 Wash.2d 143, 147, 776 P,2d 136 (1989); O'Day v, King Cy., 109 Wash,2d 796, 814,
749 P.2d 142 (1988); Haberman v, WPPSS, 109 Wash,2d 107, 139, 744 P.2d 1032, 750 P.2d 254

(1987); United Parcel Sery., Inc, v. Department of Rev,, h.26.332, 367, 687 P.2d 186
{1584); ils.Ass'n v, Board of Comm'rs, 92 Wash.2d 831, 835-36, 601 P.2d
446 U.S, 979, 100 S.Ct, 2958, 64 L.£d.2d 835 {1980),

936 (1979), appeal dismissed, 446

(101 Under minimum scrutiny, Forbes must first establish that the ordinance treats two similarly
situated classes of people unequally. J .41 101 4 Ed.2d
118.(1981), Where persons of different classes are treated differently, there is no equa! protection
violation. Financial Pac. Leasing, Inc. v. Tacomp, supra, 113 Wash.2d at 147, 776 P.2d_136. Only
where members of the same class are treated dissimilarly may 2 person proceed with an equal
protection claim.

[11] Because patrons attending for-profit motion plcture theaters and patrons attending
nonprofit, tax-exempt organizations are two distinct classes, and the admission tax exemption applies
equally to all members of the class it designates, there Is no unequal treatment of members of the
same class. Copvention Cir, Coalftion v, Sgattle, 107 Wash.2d 370, 379, 730 P.2d 636 (1986). Every
patron who pays an admission charge to an event of a nonprofit, tax-exempt organization Is exempt
from the Seattle admission charge,

[12] m Second, under minimum scrutiny, Forbes must demonstrate that there is no reasonable
basis for the classification batween the two groups. United Parcel Serv,, In¢. v. Department of Rev..

supra, 102 Wash,2d at 369, 687 P.2d 186. It Is not cur function to consider the propriety of the tax

exemption, or to criticize the public policy which may have prompted adoption *944 of the ardinance,

tala ex rel. Namer Inv, Corp, v, Willlams, 73 Wash.2d 1, 7, 435 P.2d 975 (1968). So long as the ®
‘classlfication is neither capriclous nor arbltrary, and rests upon some reascnable consideration of

difference or policy, there is no denial of the equal protection of the law.’ * Affled Stores of Dhio, Inc.

v. Bowers, 358 U.S. 322, 527, 79 §.Ct, 437, 441, 3 | .Fd.2d 480 (1959) (quoting Brown-Fforman Co.
YuKentucky, 217 U.S, 563, 573, 30 S.Ct, 578, 580, 54 L.Ed, 883 (1909)); State v. Hi-Lo Foods. Ine.,
62 Wasgh.2d 534, 540, 383 P,2d 910 (1963). In addition, when a classification**439 |5 challenged,

facts are presumed sufficlent to justify the classification. Brewer v, Copeland, 86 Wash.?¢ 58, 61, 542
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B.2d 445 (1975).

5 B

[14]

It Is well established that legislative bodies E@ have very broad discretion in

[13]
establlshing classifications for economic and social legislation. Spnitro! Northwest, Inc, v. Seattle, 84
Wash.2d 588, 59Q, 528 P.2d 474 (1974). Furthermore, a legisiative body has even broader discretion

and greater power In making classifications for purposes of taxation. United Parce! Serv., Inc. v.

Department of Rev., supra, 102 Wash.2d at 368, 687 P.2d 186."N7 For example, In *945 Blagk v,

State, 67 _Wash.2d 97, 406 P,2d 761 (1965), this court hetd that there was a sufficient difference
between a flgating hotel and a hotel constructed on (and to justify the levying of an excise tax upon

the leasing of one and exempting the other from the tax. In Hemphilf v. Tax Comm'n, 65 Wash.2d
889, 400 P.2d 297 (1963}, appeal dismissed, 383 .5, 103, 86 S.Ct, 716, 15 [.Ed.2d 615 (1966), the
court upheld a sales tax which was imposed on admission fees of amusement and recreation activities
such as golf, ski lifts, skating, and billlards, but which exempted bowling. In Boging Co, v. State, 74
Wash.2d 82, 442 P.2d 970 (1968), the court upheld a use tax Imposed on bailments of parsonalty not
Involving consideration, even though leases of personalty were not taxed. The basis of the subject
classification was simply the fact that lessees paid for the use of the personalty while bailees did not,

EN18§, For purposes of reviewing equal protection challenges, a city council has the same
powers of classification as the Legislature. Austin v, Seattie, 176 Wash, 654, 657, 30 P.2d

646, 93 203 (1934).

FNL7. See afso Sonitrof Northwest, Inc, v. Sealtle, 84 Wash.2d at 591, 528 P.2d 474;
024.(1972)

("{Tlhe legislative power |s particularly broad In the area of taxation. It is inherent In the
exercise of the power to tax that a state be free to select the objects or subjects of
taxation and to grant exemptions, Neither due process nor equal protection Imposes upon
a state any rigid rule of equality of taxation.”); Oil Heat Inst. v. Mukilten, 81 Wash.2d 7.
11,498 P.2d 864 (1972); Boeing Co. v, State, 74 Wash.2d 82, 86, 442 P.2d 870 (1968);
Hemphifl v. Tax Comm’n, 65 Wagh.2d 889, 400 P.2d 297 (1965), appeal dismissed, 383
U.5, 103,86 S.CI, 716, 15 L.€d.2d 615 (1966}, Bates v, Mcleod, 11 Wash.2d 648, 654-
22,120 P.2d 472 (1941) (*In the matter of classifying the subjects of taxation, the
legistature has a very wide discretion.... the question of what persons shall constitute the
class is one primarily for the lagislature to determine, and its determination cannot be
interfered with by the courts unless clearly arbitrary and without any reasonable basis.”).

In the present case, the record indicates several reasonable grounds to distinguish between patrons
paying an admission charge te a for-profit motion picture theater and patrons paying an admission
charge te a nonproflt, tax-exempt organization exhibiting artistic performances, 18 *944 Nonprofit,

tax-exempt organizations are In a functionally separate class from for-profit motion picture theaters,
In any event, there is no doubt that a distinctlon does **440 exist, and Forbes has made no showing

that the distinction is arbitrary or capriclous. Consequently, he has not satisfied his burden of
demonstrating that there Is no reasonable basis for the admission tax exemption.

Fi18, Diann Shope, former legislative assistant to Clty Councll member Phyllls Lamphere,
stated in her affidavit several reasons for the exemption:

(First,] [a]n arts organization sponsoring an event exempt from admissicn taxes sets its
ticket prices at a rate affordable te the general public-far below the break-even price, let
alone a price that will make a profit. Some tickets are kept even lower to encourage new
audlences, and make it possible for students and senior citizens to attend. Adding an
admission tax weuld either dissuade potentiai ticket buyers, or If the organization
absorbed the tax, require them to raise more contributed Income.

[Second, the exemption] sets an example that may assist the sponsering ¢rganization in
securing private donations and volunteers....
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(Third, the exemptlon] ... serves to stimulate contributions from the private sector for
artistlc and cultural events....

[Finaily,) Arts organizations with thelr own financlal Income and resources have less need
for public funds through service contracts, If artistic or cultural events of nonprofit tax-
exempt organizations were taxed, the Arts Commisslon and the art community would be
pressing the City for a substantially larger appropriation to maintaln the quaiity of artistiq
and cultural activities in the City, If the exemption of artistic and cultural events from the
admisslon tax were to end, there would be a profound negative irnpact upon art and
cultural activities In Seattle,

Clerk's Papers, at 46-47.

Third, under minimum scrutiny, Forbes must demonstrate that there is no ratlonal relationship

between the classification and the purpose of the ordlnance, United Parcel Serv,, Inc., v. Department
of Rev., supra, 102 Wash.2d at 369, 687 P.2d 186. The test for reviewing the classification is merely
whether "any state of facts reasonably can be concelved that would sustain [the classification].” Allfed

2tores of Ohio, Inc. v. Bowers, sypra, 358 U.S, at 528, 79 5.Ct. at 441. Accordingly, Forbes must do
mare than merely question the wisdom and expediency of the ardinance. Yakima_Cy. Reputy Sheriff's
Assn v. Board of Comm'rs, 92 Wash.2d 831, 836, 601 P.2d 936 (1979), appeal dismissed, 446 U,S.
@29, 100 S.Ct, 2958, 64 L.Fd.2d 835 (1980). He must show conclusively that the classification is
contrary to the purpose of the ordinance, Yakima Cy. Deputy Sheriff's Ass'n, 92 Wash.2d at, 836, 601
P.2d 936,

Forbes argues that there Is no correlation between the admission tax exemption for patrons of
nonprofit, tax-exempt organizations and the articulated purpose of the ordinance, which is to “reduce
the amount that the City would need to appropriate from the City's General Fund for maintenance and
development of these activities.” Shope Affldavit, Clark's Papers, at 43. Even assuming thak there is
no correlation, this argument does not conclusively demonstrate that the classification Is contrary to
the purpose of the tax exemption, B2 ajthough the admission tax exemption may not precisely
satisfy the stated purpose of ¥947 the exemption, mere imprecision in the correlation between the
means employed and the end desired is not enough to render a classification constitutionalty infirm.

Dandridge y. Willlams, 397 V.5. 471, 485, 90 5,GL,. 1153, - L.Ed.2d 451 (1970). Although
Forbes has questioned the wisdom of the admission tax exemption, he has not satisfied his burden of

demonstrating that the classification is contrary to the articulated purpose of the ordinance.

EN19Q. The record reveals that the Clty established the admission tax exemption In
question as part of an overall program to further artistic and cultural activitles. The City
Council thought “that Is was more efficient to let the sponsoring organization collect and
keep the maney than for the City to apply its tax, receive the money, and then
appropriate it out again.” Shope Affidavit, Clerk's Papers, at 43. There Is no evidence that
the exemption Is contrary to that goal.

In summary, Forbes has falled to demonstrate that the admission tax exemption does not sstisfy the
3-step minimum scrutiny Inquiry. Accordingly, we afffrm the trial court's decision that SMC 5.40.026
does not violate equal protection.

We hold that SMC 5.40 does not abridge either the First Amendment guaranty of free speech or the
Fourteenth Amendment guaranty of equal protection. The declslon of the trial court Is affirmed.

CALLOW, C.J., UTTER, BRACHTENBACH, DORE, ANDERSEN, DOLLIVER and SMITH, 1J., and PEARSON,
J. Pro Tem., concur,

Wash., 1990,
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502 U.5. 105, 112 5,Ct. 501, 116 L.Ed.2d 476, 60 USLW 4029, 19 Media L. Rep. 1609
Brigfs and Qther Related Rocuments

Supreme Court of the Unlted States
SIMON & SCHUSTER, INC., Petitioner
V.
MEMBERS OF THE NEW YORK STATE CRIME VICTIMS BOARD, et al.
No. 90-1059,
Argued Oct, 15, 1991,
Decided Dec. 10, 1991,

Publisher sued members of New York State Crime Victims Board, seeking order declaring that New
York's "Son of Sam” statute, which required that accused or convicted criminal’'s Income from works
describing his crime be deposited In escrow account, which funds were then made available to victims
of crime and criminal's other creditors, violated First and Fourteenth Amendments. The District Court,

724 F.Supp. 170, John F, Keenan, 2., found for Board, and publisher appealed. The Court of Appeals,
910 F.2d 777, affirmed, Certlorari was granted. The Supreme Court, Justice Q'Connor, J., held that:
{1) statute was presumptively Inconsistent with First Amendment, and (2) statute was not narrowly
tallored to achieve State's objective of compensating victims from profits of crime.

Justice Blackmuysn and Justice Kennedy Issued opinlons concurring in judgment,

West Headnotes

©

. 92 Constitutional Law
<. 92XVIII Freedom of Speech, Expresslon, and Press
- 92XVIII(A) In General
- 92XVIIT{A)L In General
.. 92k1516 Content-Based Regulations or Restrictions
92k1517 k. In General. Most Cited Cases
(Formerly 92k90.1(1))}

f1] KeyCite Notes

Statute is presumptively Inconsistent with First Amandment If It imposes financial burden on speakers
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Government's power to impose content-based financlal disincentives on speech does not vary with
identity of speaker. U.S.C.A. Const,Amend, 1,
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If there is bedrock principle underlying First Amendment, it Is that Governmeant may not prohibit
expression of idea simply because society finds ldea Itself offensive or disagreeable, U.S.C.A,
Const.Amend. 1,
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(Fermerly 92k90.1(1))
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(Formerly 110k1206.1(1))

New York's “Son of Sam” law, which required that accused or convicted criminal's income from works
describing his crime be deposited in escrow account, which funds were then made avallable to victims

of crime and criminal's other creditors, was not narrowly taliored to advance State's compelling
interest In compensating victims from fruits of crime; statute was significantly overinclusive, as it
applied to works on any subject, provided that they expressed author's thoughts or recollections
about his crime, however tangentially or incidentally. U.S.C.A, Const.Amend, 1; N.Y.McKinney's

Executlve Law § 632-a.
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[14] KeyCite Notes

- 92 Constitutional Law
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While State had compelling interest in compensating victims from fruits of crime, It had little if any
interest In limiting such compensation to proceeds of wrongdoer's speech about crime, U.5.C.A.

Const.Amend, 1.
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(Formerly 92k90(3)})

Statutes are content neutral where they are Intended to serve purposes unrelated to content of
regulated speech, despite their incidental effects on some speakers but not others; however,
regulations must be narrowly tailored to advance interest asserted by State, and regulation is not

“tailored narrowly” where substantial portion of burden on speech does not serve to advance State's
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content-neutral goals. U.S.C.A, Const.Amend._1.
West Codenotes

Prior Verslon Held Unconstitutional

McKinney's Exacutive Law § 632-a.

*¥502 Syllabus EN*

FNY The syllabus constitutes no part of the opinlon of the Court but has been prepared by
the Reporter of Declsions for the convenience of the reader. See United States v. Detroit
Lumber Co., 200 11,5, 321, 337, 26 5.Ct, 282, 287, 50 L.Ed, 499,

*105 Among other things, New York's “Son of Sami” law provides that an “entity” contracting**503
with a person "accused or convicted of a crime” for the production of a book or other wark describing
the crime must pay to respondent Crime Victims Board any moneys owed to that person under the
contract; requires the Board ta deposit such funds in an escrow account for payment to any victim
who, within five years, obtains a civil judgment against the accused or convicted person and to the
criminal's other creditors; and defines “person convicted of a crime” to include “any perscn who has
voluntarily and Intelligently admitted the commisslon of a crime for which such person is not
prosecuted.” After it discovered that petitioner publisher had signed an agreement with an author who
had contracted with admitted organized crime flgure Henry Hill for the production of a book about
HIil's life, the Board, inter alia, datermined that petitioner had violated the Son of Sam law and
ordered It to turn over all money payable to Hill, Petitioner then brought suit under 42 U.5.C. § 1983,
seeking a deciaration that the law violates the First Amendment and an infunction barring the law's
enforcement. The District Court found the law to be consistent with the Amendment, and the Court of
Appeals affirmed,

Held: The Son of Sam law is inconsistent with the First Amendment, Pp, 508-512.

(@) Whether the First Amendment “speaker” Is considered to be Hiil, whose income the New York |aw
places in escrow because of the story he has told, or petitioner, which can publish books about crime
with the assistance of only those criminals willing to forgo remuneration for at least five years, the |aw
singles out speech on a particular subject for a financial burden that It places on no other speech and
no other income and, thus, is presumptively inconsistent with the Amendment. Leathers v. Medlock,
492 U.5,.439, 447, 111 S.CL. 1438, 1443-1444, 113 L Ed.2d 494; Arkansas Writers' Project. Inc. v,
Ragland, 481 U.S, 221, 230, 107 S.Ct. 1722, 1728, 95 |..Ed.2d 209, The fact that the law escrows
speech-derived income, rather than taxing a percentage of it outright as did the law invalidated In
Arkansas Writers' Profect, cannot serve as the basis for disparate treatment under the Amendment,
since both forms of financial burden operate as disincentives to speak, Moreover, the *106 Board's
assertion that discriminatory financial treatment is suspect only when the legislature Intends to
suppress certain ideas Is incorrect, since this Court has long recognized that even regulations aimed
at proper governmental concerns can restrict unduly the exercise of rights under the Amendment.
Furthermore, the Board's claim that the law is permissible under the Amandment because it focuses
generally on an “entity” rather than specifically on the med/a falters, first, on semantic grounds, since
any entity that enters into a contract with a convicted person to transmit that person's speech
becomes by definition a medium of communication, and, second, on constitutional grounds, since the
governmental power to impose content-based financial disincentives on speech does not vary with the
identity of the speaker. Accordingly, in order to justify the differential treatment Imposed by the law,
the State must show that its reguiation Is necessary to serve a compelling state intarest and is
narrewly drawn to achleve that end. id., at 231, 107 5.Ct,, at 1728, Pp. 508-509,

(b} The State has a compelling interest in compensating victims from the Fruits of crime. Cf. Caplin &
Drysdale, Chartered v, United States, 491 U.5. 617, 629, 109 S.Ct. 2646, 2654, 105 L.Ed.2d 528.
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| However, contrary to the Board's assertion, the State has little if any interest in limiting such

. compensation to the proceeds of the wrongdoer's speech about the crime. The Board cannot explain
why the State should have any greater interest in compensating victims from the proceeds of
criminals' "storytelling” than **504 from any of thair other assets, nor offer any justification for a
distinction between this axpressive actlvity and any other activity in connection with Its interest in
transferring the fruits of crime from criminals to their victims, Cf., e.g., Arkansas Writers' Project.
supra, 481 U.S,, at 231, 107 S.Ct,, at_ 1728, Llke the governmental entities In the latter and similar
c:%sesg the Board has taken the effect of the statute and posited that effect as the State's Interest. Pp,
509-511,
(c) The New York law [s not narrowly tailored to achieve the State's objective of compensating victims
from the profits of crime, The [aw is significantly overinclusive, since It appllies to works on any subject
provided that they express the auther's thoughts or recollections about his crime, however
tangentially or incidentally, and since its broad deflnitlon of “persen convicted of a crime” enablas the
Board to escrow the income of an author whe admits in his work to having committed 2 crime,
whether or not he was ever actually accused or convicted. These two provisions combine to
encompass a wide range of existing and potential works that do not enable a2 criminal to profit from
his crime while a victim remains uncompensatad. Pp. 511-512,
916 F.2d 777 (CA2 1990), reversed,
107 Q'CONNOCR, 1., delivered the oplnion of the Court, in which REHNQUIST, C.J., and WHITE,
STEVENS, SCALIA, and SQUTER, 1., joined. BLACKMUN, J,, post, p. 512, and KENNERY, 1., post, p.
512, flied opinions concurring In the judgment. THOMAS, 1., teok no part in the consideration or
decision of the case,

Ronald S. Rauchberg, New York Clty, for petitioner.
Howard L, Zwickel, New York City, for respondents.

* 108 Justice Q"CONNOR delivered the ¢pinion of the Court.
New York's "Son of Sam” law requires that an accused or convicted criminal's inceme from works
describing his crime be deposited In an escrow account, These funds are then made available to the
. victims of the crime and the criminal's other creditors. We consider whether thig statute Is consistent
- with the First Amendment.

A

In the summer of 1977, New York was terrorized by a serial kitler popularly known as the Son of Sam,
The hunt for the Son of Sam recelved conslderable publicity, and by the time David Berkowitz was
identifled as the killer and apprehended, the rights to hls story were worth a substantlal amount,
Berkowitz's chance to profit from his notorlety while his victims and their famllies remained
uncompensated did not escape the notice of New York's Legislature. The State quickly enacted the

statute at issue, N.Y.Exec.Law § 632-3 (McKinney 1982 and Supp.1981).

The statute was intended to “ensure that monies received by the criminal under such circumstances
shall first be made avaitable to recompense the victims of that crime for their loss and suffering.”
Assembly Bill Memorandum Re: A 9019, July 22, 1977, reprinted in Legisiative Bill Jacket, 1977
N.Y.Laws, ch. 823. As the author of the statute explained: "It is abhorrent to one's sense of justice
and decency that an individual ... can expect to recelve large sums of money for his story once he iIs
captured-while five people are dead, {and) other pecple were injured as a result of his conduct.”

* 7109 Memorandum of Sen. Emanuel R, Gold, reprinted in New York State Legislative Annuat, 1977,

p. 267,

The Son of Sam law, as later amended, requires any entity contracting with an accused or convicted

person for a deplction of the crime to submit a copy of the contract to respondent New York State

Crime Victims Board {Board), and to turn over any income *¥*505 under that contract to the Board.
. This requirement applies to all such cantracts in any medium of communication:
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“Every person, firm, corporation, partnership, assoclation or other legal entity contracting with any
person or the representative or assignee of any person, accused or convicted of a crime in this state,
with respect to the reenactment of such crime, by way of 8 movie, book, magazine article, tape
recording, phonograph record, radio or television presentation, live entertainment of any kind, or from
the expression of such accused or convicted person’s thoughts, feelings, apinions or emotions
regarding such crime, shall submit & copy of such contract te the board and pay over to the board any
moneys which would otherwise, by terms of such contract, be owing to the person so accused or

convicted or his representatives.” N,Y.Exec.Law § 632-a(1) (McKinney_1982).

The Board is then required to deposit the payment in an escrow account “for the benefit of and
payable to any victim ... provided that such victim, within five years of the date of the establishment
of such escrow account, brings a civil action in a court of competent jurisdictlon and recovers a money
judgment for damages against such [accused or convicted] person or his representatives.” Ibid, After
five years, if no actions are pending, "the board shall Immediately pay over any moneys in the escrow
account to such person or his legal representatives.” § 632-a{4). This 5-year period In which to bring
a civll action against the convicted *110 person begins to run when the escrow account is
established, and supersedes any limitations period that explres earller. § 532-a(7).

Subsection (8) grants priority to two classes of clalms against the escrow account. First, upon a court
order, the Board must release assets “for the exclusive purpose of retaining legal representation.” §
632-a(8). In addition, the Board has the discretion, after giving notice to the victims of the crime, to
“make payments from the escrow account to a representative of any person accused or convicted of a
crime for the necessary expenses of the production of the moneys pald inte the escrow account.” Ibid.
This provision permits payments to [iterary agents and other such representatives. Payments under
subsection (8} may not exceed one-fifth of the amount collected in the account. Jbig.

Claims agalnst the account are given the followlng priorities: (a) payments ordered by the Board
under subsection (8); (b) subrogation clalms of the State for payments made to victims of the crime;
(c) civll judgments obtained by victims of the crime; and (d) claims of other creditors of the accused
or convicted person, including state and local tax authorities. N.Y.Exec.Law § 632-a{11) (McKinngy
Supp.1991).

Subsection (10) broadly defines “person convicted of a crime” to Include “any person convicted of a
crime in this state either by entry of a plea of quiity or by conviction after trial and any person who
has voluntarily and intelligently admitted the commission of a crime for which such person is not
proseculed.” § £32-a(10)(b) {emphasis added). Thus a person who has never been accused or
convicted of a crime In the ordinary sense, but who admits In a book or other work to having
commliited a crime, is within the statute's coverage.

As recently construed by the New York Court of Appeals, however, the statute does not apply to
victimless crimes. Children of Bedford, Inc. v, Pelromells, 77 N.Y,2d.713, 726, 570 N.Y.§.2¢ 433, 460,
S73 N.E.2d 541, 548 {1991).

¥111 The Son of 8am law supplements pre-gxisting statutory schemes authorizing the Board to
compensate crime victims for their losses, see N.Y.Exec.law § 631 (McKinney 1982 and Supp.1991),
permitting courts to order the proceeds of crime forfelted to the State, see N.Y.Clv,Prac.Law §§ 1310-
1332 (McKinney Supp,.1951), providing for orders of restitution at sentencing, N.Y.Penal Law § 60,27
(McKinney_1987), and affording prejudgment attachment procedures to ensure that wrongdoers do
not dissipate thelr assets, N.Y.Clv.Prac.Law §§ 6201-6226 (McKinney **506 1980 and Supp.1991),
The escrow arrangement established by the Son of Sam law enhances these provisions only insofar as
the accused or convicted person earns income within the scope of § 832-a(1).

Since its enactment in 1977, the Son of Sam law has been Invoked only a3 handful of times. As might
be expected, the Individuals whose profits the Board has sought to escrow have all become well
known for having committed highiy publicized crimes. These include Jean Harrls, the convicted killer
of “Scarsdale Diet” Doctor Herman Tarnower; Mark David Chapman, the man convicted of
assassinating John Lennon; and R. Foster Winans, the former Wall Street Journal coclumnist convicted
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of insider trading. Ironically, the statute was never applied to the Son of Sam himself; David
Berkowitz was found incompetent to stand trial, and the statute at that time appiled only to criminals
wheo had actually been convicted. N.Y.Times, Feb, 20, 1991, p. B8, col, 4, According to the Board,
Berkowitz voluntarily paid his share of the royalties from the book Son of Sam, published In 1981, to
his victims or their estates, Brief for Respondents 8, n. 13,

This case began In 1986, when the Board first became aware of the contract between petitioner
Slmon & Schuster and admitted organized crime figure Henry Hill.

*112 B

Looking back from the safety of the Federal Witness Protection Program, Henry Hill recalled: “At the
age of fwelve my ambition was to be a gangster. To be a wiseguy. Tc me being a wiseguy was better
than being president of the United States.” N, Pileggi, Wiseguy: Life in a Mafia Family 19 (1985)
(hereinafter Wiseguy). Whatever one might think of HIll, at the very least It can be said that he
realized his dreams, After a career spanning 25 years, Rill admitted engineering soeme of the most
daring crimes of his day, including the 1978-1979 Boston College basketball point-shaving scandal,
and the theft of $6 million from Lufthansa Airlines In 1978, the largest successful cash robbery In
American history, Wiseguy 9. Most of Hili's crimes were more banausic: He committed extortion, he
imported and distributed narcotics, and he organized numerous robberles, ,

Hill was arrested In 1980. In exchange for immunity from prosecution, he testified against many of his
former colleagues. Since his arrest, he has lived under an assumed name In an unknown part of the
country.

In August 1981, Hill entered Into a contract with author Nicholas Pileggl for the production of a book
about Hill's life. The following month, Hill and Pileggl signed a publishing agreement with Simon &
Schuster, In¢. Under the agreement, Simon & Schuster agreed to make payments to both Hill and
Plleggl, Over the next few years, according to Pileggl, he and HIll “talked at length virtually every
single day, with not more than an occasional Sunday or holiday skipped. We spent more than three
hundred hours together; my notes of conversations with Henry occupy more than six linear file feat.”
App. 27. Because proeducing the book required such a substantial investment of time and effort, Hill
sought compensation. Ibid.

The result of Hill and Fileggi's collaboration was Wisaguy, which was published in January 1986, The
book depicts, in colorful detail, the day-to-day existence of organized crime, *113 primarily in Hill's
first-person narrative. Throughout Wiseguy, Hill frankly admits to having participated in an
astonishing variety of crimes. He discusses, among other things, his conviction of extortion and the
prison sentence he served, In one portion of the book, Hill recounts how members of the Mafia
received preferential treatment In prison:

“The dorm was a separate three-story bullding outside the wall, which [ooked more Ilke a Holiday Inn
than a prison. There were four guys to a room, and we had comfortable beds and private baths,
**507 There were two dozen rooms on each floor, and each of them had mob guys living in them. It
was like 2 wiseguy convention-the whole Gottl crew, Jimmy Doyle and his guys, ‘Ernle Boy’
Abbamonte and *Joe Crow’ Delvecchlo, Vinnie Alol, Frank Cotroni.

“It was wild. There was wine and booze, and it was kept in bath-oil or after-shave jars, The hacks in
the honor dorm were almost all on the take, and even though it was against the rules, we used to
cook in our rooms. Looking back, [ don't think Paulle went to the general mess flve times in the two
and a half years he was there. We had 3 stove and pots and pans and silverware stacked in the
bathroom. We had glasses and an Ice-water cooler whera we kept the fresh meats and cheases. When
there was an inspection, we stored the stuff In the false ceiling, and once in a while, if it was
confiscated, we'd just go to the kitchen and get new stuff,

"We had the best food smuggled into cur dorm from the kitchen. Steaks, veal cutlets, shrimp, red
snapper. Whatever the hacks could buy, we ate, It cost me two, three hundred a week. Guys ilke
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Paulle spent five hundred to a thousand bucks a week, Scotch cost thirty dollars a pint. The hacks
used to bring it inside the walls in thelr lunch pails, We never ran out of booze, because we had six
hacks bringing it in six days a week. Depending on what you wanted and how much you were *114
willing to spend, life could be aimost bearabie.” Wiseguy 150-151.

Wisequy was reviewed favarably: The Washington Post called It an * ‘amply detafled and entirely
fascinating book that amounts to a plece of revisionist history,” * while New York Dally News columnist
Jimmy Breslin named It * ‘the best book on crime In Amerlca ever written.” “ App. 5. The book was
also a commercial success: Within 19 months of its publication, more than a million copies were in
print. A few years later, the book was converted into a film called Goodfellas, which won a host of
awards as the best Alm of 1990.

From Henry Hill's perspective, however, the publicity generated by the book's success proved less
desirable, The Crime Victims Board learned of Wiseguy In January 1986, soon after It was pubiished.

c

On January 31, the Board notified Simen & Schuster: “1t has come to our attention that you may have
contracted with a person accused or convicted of a crime for the payment of monies to such person,”
App. 86, The Board ordered Simon & Schuster to furnish coples of any contracts it had entered into
with Hlll, to provide the dollar amounts and dates of all payments It had made to Hill, and to suspend
all payments to Hill In the future, Simon & Schuster complied with this order, By that time, Simon &
Schuster had paid Hill's literary agent $96,250 in advances and royalties on Hill's behalf, and was
holding $27,958 for eventual payment to Hill,

The Board reviewed the book and the contract, and on May 21, 1987, issued a proposed
determination and order. The Board determined that Wiseguy was covered by § 632-a of the
Executive Law, that Simon & Schuster had violated the law by failing to turn over ts contract with Hill
to the Board and by making payments to Hill, and that all money owed to *115 Hill under the
contract had to be turned over to the Board to be held in escrow for the victims of Hill's crimes. The
Board ordered Hill to turn over the payments he had already received, and orderad Simon & Schuster
to turn over all money payable to Hill at the time or in the future,

Simon & Schuster brought suit in August 1987, under 42 U,S.C, § 1983, seeking 2 declaration that
the Son of Sam law viclates the First Amendment and an Injunction barring the statute's enforcement,
After the partles filed cross-motlons for summary judgment, the District Court found the statute to be
consistent with the First Amendment. ¥*508 724 F.Supp. 170 (SDNY 1989). A divided Court of

Appeals affirmed. Simon & Schuster, In¢, v. Fischetti, 916 F.2d 777 _(CA2 1990).

Because the Federal Government and most of the States have enacted statutes with similar

objectives, see 18 U.S.C. § 3681; Note, Simon & Schuster, Ing v. Fischetti; Can New York's Son of
gam Law Survive First Amendment Challenge?, 6 Nortre Rame L. Rev. 1075, n. 6 (1991) (listing state
statutes), the issue Is significant and llikely to recur, We accordingly granted certiorari, 498 U,S. 1081,

111.5.Ct 950, 112 L Ed,2d 1039 (1931}, and we now reverse,

11

[1] @ [2] @] A statute is presumptively inconsistent with the First Amendment If it imposes a
financial burden on speakers because of the content of thelr speech, Leathers v. Medlock, 499 U.S,

439, 447, 111 S.Ct, 1438, 1443-1444, 113 L.Ed.2d 494 (1991). As we empbhasized In invalidating a
content-based magazine tax: "{O]fficlal scrutiny of the content of publications as the basis for
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imposing a tax is entirely incompatible with the First Amendment's guarantee of freedom of the
press.” Arkansas Writers' Project, Inc. v. Ragland, 481 .S, 221, 230, 107 S.Ct. 1222, 1728, 95
L.Ed.2d 209 (1987).

[3] IEQ [4] (5] @ This is a notion so engralned in our First Amendment jurisprudence that last
Term we found it so “obvious” as to *116 not require explanation, Leathers, supra, 499 U.S., at 447,
111 6.Ct., at 1444, It is but one manlfestation of a far broader principle: “Regulations which permit
the Government to discriminate on the baslis of the content of the message cannot be tolerated under
the First Amendment.” Regan.v. Time, Inc., 468 U.S, 641, 648-649, 104 5.Ct, 3262, 3266-3267, 82
L.Ed.2d 487 (1984). See also Poiice Dept. of Chicage v. Mosley, 408 U.5,92, 95, 92.5.CX. 2288,
2289, 33 L.Ed.2d 212 (1972). In the context of financlal regulation, it bears repeating, as we did in
Leathers, that the government's abillty to impose content-based burdens on speech ralses the specter
that the government may effectively drive certain Ideas or viewpoints from the marketplace. 429 U.S.,
at 448-449, 111 S.Ct., at 1444-1445. The First Amendment presumptively places this sort of
discrimination beyond the power of the government. As we reiterated in Leathers; " ‘The
constitutional right of free expression Is ... Intended to remove governmental restraints from the
arena of public discussion, putting the decislon as to what views shall be voiced largely Into the hands
of each of us ... in the beilef that ne other approach would comport with the premise of individual
dignity and choice upen which our political system rests.’ “ Id,, at 448-449, 111 5.Ct,, at 1444-1445
(quoting Cohen v, Cafifornia, 403 U.S. 13, 24, 91 S.Ct. 1780, 1787, 2% L.Ed.2d 284 (1971)).

(6] Eg The Son of Sam law is such a content-based statute. It singles out Income derlved from
expresslve activity fer a burden the State places on no other income, and it Is directed only at works
with a specified content. Whether the First Amendment “speaker” Is considered to be Henry Hill,
whose income the statute places in escrow because of the story he has told, or Simon & Schuster,
which can publish books about ¢rime with the assistance of anly those criminals willing to forgo
remuneration for at least five years, the statute plainly Imposes a flnancial disincentive only on speech
of a particular content,

The 8oard tries unsuccessfully to distinguish the Son of Sam law from the discriminatory tax at issue
in Arkansas Writers' Project, While the Son of Sam law escrows all of the speaker's speech-derived
income for at least five years, *117 rather than taxing a percentage of it outright, this difference can
hardly serve as the basis for disparate treatment under the First Amendment, Both forms of flnancial
burden operate as disincentives te speak; Indeed, in many cases it **509 will be Impossible to
discern In advance which type of regulation will be more costly to the speaker,

B . 8

(7] (8] The Board next argues that discriminatory financial treatment is suspect under the
First Amendment only when the leglslature intends to suppress certain ideas. This assertion Is
incorrect: our cases have consistently held that “[i]llicit legislative intent is not the sine qua non of 2
violation of the First Amendment,” Minneapolls Star & Tribune Co, v. Minnesota Comm'r_of Revenue,
460 U.S, 575, 592, 103 5.Ct. 1365, 1375, 75 4.Ed.2d 295 (1983). Simon & Schuster need adduce “no
evidence of an improper censorial motive,” Arkansas Writers: Project, supra, 481 LS., at 228, 107
5.Ct,, at 1727, As we concluded In Minneapolis Star: "We have long recognized that even regulations
almed at proper governmental concerns can restrict unduly the exercise of rights protected by the

First Amendment.” 460 U.S., 31 .592,_103 S.Ct.. at 1375,

KE,
[9] Finaily, the Board clalms that even If the First Amendment prohtbits content-tbased financial
requlation specifically of the med/a, the Son of Sam law Is different, because It Iimposes a general
burden on any “entity” contracting with a convicted person to transmit that persen's speech. Cf.
Cohen v, Caowles Media Co.. 501 V.5, 663, 670, 111 5,Ct, 2513,.2518, 115 1..Ed.2d 586 (1991) {"[E]
nforcement of ... general laws agalnst the press is not subject to stricter scrutiny than would be
applled to enforcement against other persons or organizations”). This argument falters on both
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semantic and constitutional grounds. Any “entity* that enters into such a contract becomes by
definition a medium of communicaticn, If it was not ane already. In any avent, the characterization of
an entity as a3 member of the "media“ is irrelevant for these purposes, The government's power to
Impose content-based financial disincentives on speech surely does not vary with the identity of the

speaker,

*118 [1Q] @ The Son of Sam law establishes a financlal disincentlve fo create aor publish works with
a particular content. In order to justify such differential treatment, “the State must show that its
regulation Is necessary to serve a compelling state Interest and !s narrowly drawn to achieve that

end.” Arkaosas Writers' Project, 481 (.S, [

B

[11] @ [12] Eg The Board disclaims, as It must, any state Interest In suppressing descriptions of
crime out of solicitude for the sensibilitles of readers. See Brief for Respondents 38, n. 38. As we have
often had occaslon to repeat: " ‘[T)he fact that soclety may find speech offensive is not a sufficlent
reason for suppressing It. Indeed, if it Is the speaker's oplnion that gives offense, that consequence is
8 reason for according it constitutional protection.’ ” Hustler Magazine, Inc. v. Falwell, 485 U.S. 486,
35,108 5.Ct, 876, 882, 99 L .Ed.2d 41 (1988) (quoting £FCC v. Pacifica Foundation. 438 1).$. 726, 745,

98 5.Ct, 3026 . ). " ‘If there |s a bedrock principle underlying the First
Amendment, it Is that the Government may not prohibit the expression of an idea simply bacause
society finds the Idea Itself offensive or disagreeable.’ " United States v, Eichman, 436 U.S, 310, 319,
110 5.CL, 2404, 2410, 110 L.Ed.2d 287 (1990} (quoting Texas v. Johnson, 491 4.5, 397, 414, 109
9.LL. 2233, 2545, 103 L.Ed.2d 342 (1989)). The Board thus does not assert any interest in limiting
whatever anguish Henry Hill's victims may suffer from reliving their victimjzation,

f13) There can be little doubt, on the other hand, that the State has a compelling interest In
ensuring that victims of crime are compensated by those who harm them, Every State has a body of
tort law serving exactly this interest. The State's Interest in preventing wrangdoers from dissipating
thelr assets before victims can recover explains the existance of the State's statutory provisions for
prejudgment remedies and orders **510 of restitution. See N.Y.Clv.Prac.l.aw 58§ £201-6226

(McKinney 1980 and Supp.1991); *2118 N.Y.Penal law § 60.27 (Mciinney 1987), We have recognized
the importance of this interest before, in the Sixth Amendment context. See Capfin & Drysdale,

Chadered v, Upited States, 491 U.S, 617, 629, 109 S.Cf, 2646, 2654, 105 L.Ed.2d 528 (1589).

The State llkewise has an undisputed compelling interest in ensurlng that criminals do not profit from
their crimes. Like most if not all States, New York has long recognized the “fundamental egquitable
principle,” Children of Bedford v. Petromelis, 77 N.Y,2d, at 727, 570 N.Y.S.2d, at 460, 573 N.E.2d, at
248, that “[n]e one shall be permitted to profit by his own fraud, or to take advantage of his own
wrong, or to found any claim upon his awn iniquity, or fo acquire property by his own crime.” Riggs.v.

Paimer, 115 N.Y, 506, 531-512, 22 N.E, 188, 190 (1889). The force of this interest Is evidenced by

the State's statutory provisions for the forfelture of the proceeds and instrumentalities of crime. See

N.Y Civ.Prac.Law §8 1310-1352 (McKinney Supp.1991).

The parties debate whether book royalties can properly be termed the profits of crime, but that is a
question we need not address here. For the purposes of this case, we can assume without deciding
that the income escrowed by the Son of Sam {aw represents the fruits of crima, We need only
conclude that the State has a compelling Interest In depriving criminals of the profits of their crimes,
and In using these funds to compensate victims.

i

[14] The Board attempts to define the State's Interest more narrowly, as “ensuvring that criminals
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do not profit from storyteiling about thelr ¢rimes before thelr victims have a meaningful opportunity to
be compensated for thelr injuries.” Brief for Respondents 46. Here the Board Is on far shakler ground.
The Board cannot explain why the State should have any greater interest in compensating victims
from the proceeds of such “storytelling” than from any of the criminal’s other assets. Nor can the
Board offer any justification for a distinction between this expressive activity and *120 any other
activity In connection with its interest in transferring the frults of crime from criminals to thelr victims.
Thus even if the State ¢can be said to have an interest in classifying a criminal's assets in this manner,
that interest is hardly compelling.

We have rejected simllar assertlons of a compelling Interest in the past. In Arkansas Weiters' Profect
and Minneapolls Star, we observed that while the State certainly has an Important interest in raising
revenue through taxatlon, that interest hardly justifled selective taxation of the press, as it was
completely unrelated to a press/non-press distinction. Arkansas Writers' Project, supra, 481 U.5., at
231,107 S.Ct,, at 1728-1729; Minneapolis Star, 4560 U,S., at 586, 103 §5.Ck., a8t 1372, Likewise, in
Carey v, 8rown, 447 U.S. 455,.467:469, 100 5.Ct. 2286, 2293-2295, 85 L.Ed.2d 263 (1380}, we
recognized the State's Interest in preserving privacy by prohibiting residentlal picketing, but refused to
permit the State to ban only nonlabor picketing. This was because “nothing in the content-based
labor-noniabor distinctlon has any bearing whatsoever on privacy.” Id,, at 465, 100 5.Ct., at 2293.
Much the same is trua here. The distinction drawn by the Son of Sam law has nothing to do with the
State's interest in transferring the proceeds of crime from criminals to their victims,

Like the government entities in the above cases, the Board has taken the effect of the statute and
posited that effect as the State’s interest, If accepted, this sort of circular defense can sidestep
judicial review of almost any statute, because it makes all statutes look narrowly tailored. As Judge
Newman polnted out in his dissent from the opinion of the Court of Appeals, such an argument
“eliminates the entire inquiry concerning the vaildity of content-based discriminations. Every content-
based discrimination could be upheld by simply abserving that the state is **511 anxious to regulate

the designated category of speech.” 916 _F.2d, at 7835,

In short, the State has a compelling interest In compensating victims from the fruits of the crime, but
little if any interest in limiting such compensation te the proceeds of the *121 wrongdoer's speech
about the crime. We must therefore determine whether the Son of Sam law is narrowly Cailored to
advance the former, not the latter, objective.

-

As a means of ensuring that victims are compensated from the proceeds of ¢crime, the Son of Sam law
is significantly overinclusive, As counsel for the Board conceded at oral argument, the statute applies
to works on any subject, provided that they express the author's thoughts or receollections about his
¢crime, however tangentially or incidentally. See Tr. of Oral Arg. 30, 38; see also App. 106. In
addition, the statute's broad definition of “person convicted of a crime” enables the Board to escrow
the iIncome of any author who admits in his work to having committed a crime, whether or not the
auther was ever actuaily accusad or convicted. § §32-a(10)(5H).

[15] Eg These two provisions combine to encompass a potentially very large number of works. Had
the Son of Sam law been in effect at the time and place of publication, it would have escrowed
payment for such works as The Autobiography of Malcoim X, which describes crimes committed by the
civil rights leader before he became a public flgure; Civii Disobedience, in which Thoreau
acknowledges his refusal to pay taxes and recalls his experience in jall; and even the Confesslons of
Saint Augustine, in which the author laments "my past foulnass and the carnal corruptions of my
soul,” ¢ne Instance of which involved the theft of pears from a neighboring vineyard, See A, Haley &
Malcoim ¥, The Autoblography of Malcolm X 108-125 (1964); H. Thoreau, Clvil Disobedience 18-22
(1849, reprinted 1969); The Confessions of Saint Augustine 31, 36-37 (Franklin Library ed. 1980).
Amicus Association of American Publishers, Inc., has submitted a sobering bibliography listing
hundreds of works by American prisoners and ex-priseners, many of which contaln descriptions of the
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crimes for which the authors were incarcerated,including *122 works by such authors as Emma
Gaoldman and Martin Luther King, Jr. A list of prominent figures whose autobiographies would be
subject to the statute if written is not difficult to construct: The list could include Sir Waiter Raleigh,
who was convicted of treason after a dubiously conducted 1603 trial; Jesse Jackson, who was arrested
in 1963 for trespass and resisting arrest after attempting to be served at a lunch counter in North
Carolina; and Bertrand Russell, who was jalied for seven days at the age of 89 for participating In a
sit-down protest against nuclear weapons. The argument that a statute like the Son of Sam law would
prevent publication of aff of these works is hyperbole-some would have been written without
compensation-but the Son of Sam law dearly reaches a wide range of literature that does not enable

a criminal to profit from his ¢rime while a victim remains uncompensated., BN

EN* Because the Son of Sam law is so0 overinclusive, we need not address the Board's
contention that the statute Is content neutrsl under our decisions In Ward v. Rock Agalnst
Racism. 491 U.S, 781, 108 S.Ct, 2746, 105 L Ed.2d 661 {1989), and Reaton v. Playtime
Theatres, Inc,, 475 U.5. 41, 106 S,Ct, 925, 89 L.Ed.2d 29 (1586). In these cases, we

determined that statutes were content neutral where they were intended to serve
purposes unrelated to the content of the regulated speech, despite their Incidental effects
on some speakers but not others, Even under Ward and Renton, however, regulations
must be “narrowly tailored” to advance the interest asserted by the State, Ward, supra.
401 U.S., at 798, 109 S.CL., at 2757; Renten, supra, 475 U.5., at 52, 106 S.Ct. at 931, A
regulation Is not "narrowly tallored”-even under the more lenlent tailoring standards
applied in Ward and Renfon-where, as here, “» substantial portion of the burden on
speech does not serve to advance [the State's content-neutral) goals.” Ward, sppra, 491
WS, af 799, 109 5.Ct,, af 2758, Thus whether the Son of Sam law [s analyzed as content
neutral under Ward or content based under Leathers, It is too overinclusive to satisfy the
requirements of the First Amendment. And, in light of our conclusion in this case, we
need not declde whether, as Justice BLACKMUN suggests, the Son of Sam law is
underinclusive as well as overinciusive, Nor does this case present a need to address
Justice KENNEDY's discussion of what Is a longstanding debate, see G. Gunther,
Constitutional Law 1069-1070 {12th ed, 1991), on an issue which the parties before us
have neither briefed nor argued.

**¥512 *123 Should a prominent figure write his autoblography at the end of his career, and include
In an early chapter a brief recoliection of having stolen (In New York) a nearly worthless item as a
youthful prank, the Board would control his entire income from the book for five years, and would
make that income avallable to all of the author's creditors, despite the fact that the statute of
limitations for this minor incident had long since run. That the Son of Sam Iaw can produce such an
outcome indicates that the statute [s, to say the least, not narrowly tailored to achleve the State's
cbjective of compensating crime victims from the profits of crime.,

I1I '

The Federal Government and many of the States have enacted statutes designed to serve purposes
similar to that served by the Son of Sam law. Some of these statutes may be quite different from New
York's, and we have no occasion to determine the constitutionality of these other laws. We conciude
simply that in the Son of Sam law, New York has singled out speech on a particular subject for a
financial burden that it places on no other speech and no other income. The State’s interest in
compensating victims from the fruits of crime Is 8 compelling one, but the Son of Sam law is not
narrowly tatlored to advance that objective. As a result, the statute Is inconsistent with the First
Amendment,

The judgment of the Court of Appeals 1s accordingly

Reversed.
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Justice THOMAS took no part in the consideration or decislon of this case,

Justice BLACKMUN, concurring in the judgment,

I am In general agreement with what the Court says in its opinion, I think, however, that the New
Yark statute is underinclusive as well as everinclusive and that we should *124 say so. Most other
States have similar legislation and deserve from this Court all the guidance it can render in this very
sensitive area,

Justice KENNEDY, concurring in the judgment,

The New York statute we now consider imposes severe restrictions on authors and publishers, using
as Its soie criterion the content of what Is written, The regulated content has the full protection of the
First Amendment and this, I submit, is ttself a full and sufficient reason for holding the statute
unconstitutional. In my view it is both unnecessary and incorrect to ask whether the State can show
that the statute " 'Is necessary to serve a compelling state interest and Is narrowly drawn to achieve
that end.’ ¥ Ante, at 50% (quoting Arkansas Writers' Profect, Inc. v. Ragland, 481 U,5..221, 231, 107
S.CL 1722, 1729, 95 L.Ed.2d.209 {1987)). That tast or formulation derives from our equal protection
Jurisprudence, see, e,g., Wygant v. Jackson Board of £d., 476 1).5, 267,.273-274, 106 S.Ct. 1842,
1846-1847, 90 L.Ed.2d 260 (1986) (opinion of Powell, 1.); Hirabayashi v. United States, 320 U.S, 81,
100, 63 5.Ct, 1375,.138%, 8Z.1.Ed, 1774 (1943), and has no real or legitimate place when the Court
considers the stralghtforward question whether the State may enact a burdensome restriction of
speech based on content only, apart from any considerations of time, place, and manner or the use of
public forums,

Here, a law is directed to speech alone where the speech in question Is not cbscene, not defamatory,
not words tantamount to an act otherwlse criminal, not an Impairment of **513 some other
constitutional right, not an Incitement to lawless action, and not calculated or likely to bring about
imminent harm the State has the substantive power to prevent. No further inquiry Is necessary to
reject the State's argument that the statute shou!d be upheld.,

Borrowing the compelling interest and narrow tallgring analysis Is ill advised when all that is at issue Is
a conteni-based restriction, for resort to the test might be read as a *125 concession that States may
censor speech whenever they believe there Is a compelling justification for doing so. Qur precedents
and traditions allow no such inference.

This said, it must be acknowledged that the compelling interest Inquiry has found its way into our First
Amendment jurisprudence of late, even where the sole question Is, or ought to be, whether the
restriction is in fact content based, Although the notion that protected speech may be restricted on
the basis of content If the restriction survivas what has sometimes been termed " ‘the most exacting
scrutiny,” " Texas v. Johnsgn, 491 U.5. 397, 412, 109 §,Ct, 2533, 2543, 105 |.Fd.2d 342 (1989), may
seem familiar, the Court appears to have adopted this formulation In First Amendment cases by
accident rather than as the result of a considered judgment, In Johnson, for example, we cited Boos
v, Barry, 485 U.5, 312, 321, 108 S.CX, 1157,.1163, 99 L.Ed.2d 333 (1988), as suppost for the

approach. Goos v. Barry In turn cited Perry £d. Assn, v. Perrv Local Educatars’ Assn,, 460.U.5, 37,45,
103 $.Cf. 948, 955, 74 L.Fd.2d 794 (1983), for the proposition that to justify a content-based

restriction on political speech in a public forum, the State must show that “the ‘regulation is necessary
to serve a compelilng state interest and that it is narrowly drawn to achieve that end.’ ” Bogs v._Barry,
upra, 485 U.S., at 321, 108.5.Ct., at 1163. Turning to the appropriate page in Perry, we discover
that the statement was supported with a citation of Carey v. Srown, 447 U.S. 455, 461, 100 S.Ct,
2286, 2290-2291, 65 L.Ed.2d 263 (1980). Looking at last to Carey, It turns dut the Court was making
a statement about equal protection: "When government regulation discriminates among speech-
related activities in a public forum, the Equal Protectlon Clause mandates that the legislation be finely
tailored to serve substantial state Interests, and the justifications offered for any distinctions it draws
must be carefully scrutinized.” Id.,. at 461-462, 100 5,Ck,, af 2290-2291, Thus was a principle of equal
protection transformed Into one about the govermment's power to regulate the content of speech in a .
public forum, and from this to a more general First Amendment statement about the government's
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power to regulate the content of speech.

*1.26 The employment of the compelling interest test in the present context is in ne way justified by
my colleagues’ citation of Arkansas Writers' Profect v, Ragland, Ante, at 509, True, both Ragland and
the case on which it relled, Minneapalis Star & Tribune Co. v. Minnesota Comm'r of Revenue, 460 .S,
al5, 103 S.CL, 1365, 73 L Ed.2d 295 (1983), recite elther the compelling interest test or a close
variant, see Ragland, supra, 481 U.S,, at 233, 107 5,Ct,, at 1728-1729; Minneapolis Star, supra, 460
\LS., 2t 589, 103 5.Ct., ar 1371-1372, but nelther is a case In which the State regulates speech for its
content,

There are, of course, other cases, some even predating the slow metamorphosis of Carey v. Brown's
equal protection analysls into First Amendment law, which apply the compelling interest test, but
these authoritles also address Issues other than content censorship. See Buckley ¥, Valeo, 424 11.S. 1,
22,96 S.Ct. 612, 637-638, 46 L.Ed.2d 659 {1978) (uphoiding content-neutral limitations on financiai
contributlons to campaigns for federal office and striking down content-nautrai limitations on financial
expenditures for such campaigns); Coysins v, Wigoda, 419 U.S, 477, 489, 95, 5.Ct. 541, 548-549, 42
L.Ed.2d 595 (1975) {content-neutral restriction on freedomn of association); **514 NAAGCP v. Button,
371 U.5. 4135, 438, 83 5.CL. 328, 340-34), 9 L.Ed.2d 405 (1963} (content-neutral prohibition on

solicitation by lawyers), Shelton v, Tucker, 364 U.3. 479, 488, 81 S.Ct. 247, 252, 5 L Ed.2d 231
(1960} (content-neutral statute compeliing teachers In state-supported schools or colleges to disclose
all organizations to which they belenged or contributed),

The Inapplicabllity of the compelling interest test to content-based restrictions on speech is
demonstrated by our repeated statement that “above all else, the First Amendment means that
government has no power to restrict expression because of its message, Its ideas, its subject matter,
or Its content.” Police Dept, of Chicage v. Mosiey, 408 U.§. 92, 95, 92 S.Ct. 2286, 2290, 33 L.Ed.2d
212 (1972). See also Ragland, 481 ).5.,25.229-230, 107 S.Ct,, at 1727-1728 (citing Mosfey ); Regan
v. Time, Inc,, 468 U,S, 641, 648-649, 164 S.Ct, 3262, 3266-3267, 82 |..Ed,2d 487 (1984)

("Regulations which permit the Government to discriminate on the basis of the content of the
message cannot be tolerated under the First Amendment”). These *127 general statements about
the government's lack of power {0 engage in content discrimination reflect a surer basis for protecting
speech than does the test used by the Court today,

There are a few legal categories in which content-based regulation has been permitted or at least
contempiated. These include obscenity, see, e.g., Milfer v, Califarnia, 413 U,5,.13, 93 5.Ct, 2607, 37
L.Ed.2d 41% (1973), defamation, see, e.g., Dun & Bradstreel, Ing. v. Greenmoss Buflders, Ing., 472
U.S. 749, 105 5.Ct. 2939, 86 L.Ed.2d 593 {1985}, incitement, see, e.g., Brandenburg v. Ohio, 395
V.S, 444, 89 5.Ct, 1827, 23 L.Ed.2d 430 (1969), or situations presenting some grave and imminent
danger the government has the power to prevent, see, e.g., Near v. Minngsota ex rel, Olson, 283 U.S,
997,716, 51 S.Ct. 625, 631, 75 L,Ed. 1357 {1931). These are, however, historic and traditional
categories long familiar to the bar, aithough with respect to the last category it is most difficult for the
government to prevail, See New Yark Times Co, v. United States, 403 U.S. 713, 91 S.Ct, 2140, 29
kEd.2d 822 (1971). While it cannot be sald with certainty that the foregoing types of expression are
or will remain the only ones that are without First Amendment protection, as evidenced by the

747,102 S.Ct, 3348, 73 L.Ed.2d 1113 (1982), the use of these trad:tlonal legal cal:egnries is
preferable to the sort of ad hoc balancing that the Court henceforth must perform in every case if the
analysis here used bhecomes our standard test.

As a practical matter, perhaps we will Interpret the compelling interest test in cases involving content
regulation so that the results become parallel to the historic categories 1 have discussed, although an
enterprise such as today's tends not to remain pro forma but to take on a life of its own. When we
leave open the possibility that various sorts of content regulations are appropriate, we discount the
vaiue of our precedents and invite experiments that in fact present clear violations of the First
Amendment, as is true in the case before us,

To forgo the compelling Interest test In cases involving direct content-based burdens an speech would
not, of course, *128 ellminate the need for difficult judgments respecting First Amendment issues.
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Among the questions we cannot avoid the necessity of deciding are: Whether the restricted
expresslon falls within one of the unprotected categories discussed above, supra, at 514; whether
some other constitutional right is impaired, see Nebraska Press Assn, v, Stuart, 427 \LL.S, 539, 96
5.Ct. 2791, 49 L.Ed.2d 683 (1976); whether, In the case of a regulation of activity which combines
expressive with nonexpressive elements, the regulation aims at the actlvity or the axprassion,
compare United 2tates.v. Q'Brien,_391 U.S, 367, B8R S,Ct, 1673, 20 L.Ed.2d 672 {1968), with Texas v.
Johnson, 491 U.S,, at 406-410, 109 5.Ct. 3t 254Q-2542: whether the regulation restricts **515
speech Itself or only the time, place, or manner of speech, see Ward v, Rock Against Raclsm, 491 U.S,
281, 109 §.Ct, 2746, 105 1.Ed.2d 661_(1289); and whether the regulation is in fact content based or
content neutral. See 800s v. Basry, 485 U.S., at 319-321, 108 §,Ct., at 1162-1163. However difficult
the lines may be te draw in some cases, here the answer to each of these questions is clear.

The case before us presents the opportunity to adhere to a surer test for content-based cases and to
avoid using an unnecessary formulation, one with the capacity to weaken central protections of the
First Amendment. [ would recognize this oppartunity ta confirm our past holdings and to rule that the
New York statute amounts to raw cansorship based on content, censorship forbidden by the text of
the First Amendment and well-settled principles protecting speech and the press, That ought to end
the matter.

With these observations, I concur in the judgment of the Court holding the statute invalid.

U.S,N.Y,, 1991,
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Briefs and Other Ralated Documents

Supreme Court of the United States
CITY OF LOS ANGELES, Petitioner,
v,

ALAMEDA BOOKS, INC., et al,
No. 00-799,

Argued Dec. 4, 2001.
Decided May 13, 2002.

Aduit businesses brought § 1983 actlon, challenging city ordinance prohibiting operation of multiple
adult businesses in single buliding, The United States District Court for the Central District of
Californla, Dean D._Pregerson, J., granted summary judgment for businesses. City appealed. The
Ninth Circuit Court of Appeals, Michaeil Daly Hawking, Clrcult Judge, 222 F.3d 719, affirmed. Certlorarl
was granted, The Supreme Court, Justice Q'Connor, held that ¢ity couid reasonably rely on police
department study correlating crime patterns with concentrations of adult businesses when opposing
businesses' First Amendment challenge,

Reversed and remanded.

Justice Scalia concurred and fited opinlon.

Justice Kennedy concurred In judgment and filed opinlon.

Justice Souter fited dissenting opinion, in which Justices Stevens and Glinshurg joined and Justice
Breyer joined in part,

West Headnotes

El

92 Constitutional Law
- 92XVIII Freedom of Speech, Expression, and Press
- Q2XVIII{A] In General
. -92ZXVIII(A}] In Genersal
- 92k1508 Time, Place, or Manner Restrictions

++92k1509 k. In General. Most Cited Cases
(Formerly 92k90(3))

[1} KeyCite Notes_

Reducing crime 1s a substantial government interest, for purpose of justifying time, place and manner
regulation of speech. U.S.C.A, Const,Amend, 1.

@

92 Constitutional Law
~ 92XVIL] Freedom of Speech, Expresslon, and Press
w -92XVIII(Y) Sexual Expression
-92k2203 Sexually Oriented Businesses; Adult Businesses or Entertainment
- 92k2213 k. Secondary Effects. Most Clted Cases
(Formerly 92k90,4(3))

(2] KeyClte Notes
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- -315T Public Amusement and Entertainment ngcl_t_e_ﬂ_o_tgs_
+~315T1 In General
:--315Tk4 Constltutional, Statutory and Regulatory Provisions
++»315Tk9 Sexually Oriented Entertainment
- -315Tk9({1) k. In General. Mgst Cited Cases
{Formerly 376k3 Theaters and Shows)

City coutd reasonably rely on police department study correlating crime patterns with concentrations
of aduit businesses when opposing First Amendment chalienge to ordinance barring more than one
adult entertainment business in same bullding, even though study had focused on single-use
establishments; study fairly supported city's rationale for ordinance. (Per Jusiice O'Connor, with the
Chief Justice and two Justices concurring and one lustice concurring in judgment). L1.5.C.A,

Const.Amend. 1.

«*1728 %425 Syllabus &£

FN* The syllabus constitutes no part of the opinion of the Court but has been prepared by
the Reporter of Decisions for the convenlence of the reader. See United States v. Detroit

Timber & Lumber Co., 200 U.S. 321, 337, 26 5.Ct, 282, 30 L.Ed. 499.

Based on its 1977 study concluding that concentrations of adult entertainment establishments are
assoclated with higher crime rates In surrounding communitles, petitioner city enacted an ardinance
prohibiting such enterprisas within 1,000 feet of each other or within 500 feet of a religlous institution,
school, or public park. Los Angeles Municipal Code § 12.70(C) {1978). Bacause the ordlnance's
method of calculating distances created a loophole permitting the concentration of multipte adult
enterprises In 3 single structure, the **1729 city later amended the ordinance to prohibit *more than
one adult entertainment business in the same building.” § 12.70{C) (1983). Respondents, two aduit
establishments that openly operate combined bookstores/video arcades In violation of § 12.70(C), as
amended, sued under 42 1,S.C. § 1983 for declaratory and Injunctive relief, alleging that the
ordinance, on its face, violates the First Amendment, Finding that the ordinance was not a content-
neutral regulation of speech, the District Court reasoned that neither the 1977 study nor a report cited
in Hart Book Stores v, Edmisten, a Fourth Circult case upholding a similar statute, supportad a
reasonable bellef that muitiple-use adult establishments produce the secondary affects the city
asserted as content-neutral justifications for its prohibition. Subjecting § 12.70(C) to strict scrutiny,
the court granted respondents summary judgment because it felt the city had not offered avidence
demonstrating that its prohibition was necessary to serve a compelling government Interest. The
Ninth Circuit affirmed on the different ground that, even if the ordinance were content neutral, the
City falled to present evidence upon which it could reasonably rely to demonstrate that its regulation
of multiple-use establishments was designed to sarve its substantial Interest in reducing crime. The
court therefore heid the ordinance invalld under Renton v, Playtime Theatres, Inc., 475 U.5. 41, 106
S.C0. 923, 89 L.Ed.2d 29,

Meld: The judgment is reversed, and the case is remanded.

222 F.3d 719, reversed and remanded.

Justice Q'CONNQR, Joined by THE CHIEF JUSTICE, Justice SCALIA, and Justice THOMAS, conciuded
that Los Angeles may reasonably rely *426 on its 1977 study to demonstrate that Its present ban on
multiple-use aduit establishments serves its interest In reducing crime. Pp, 1733-1738.

(a) The 1977 study's central component Is a Los Angeles Police Department report indicating that,
from 1965 to 1975, crime rates for, e.g., robbery and prostitution grew much faster in Hollywood,
which had the city's largest concentration of adult establishments, than in the city as a whole. The city
may reasonably rely on the police department's conclusions regarding crime patterns to overcome
summary judgment. In finding to the contrary on the ground that the 1977 study focused on the
effect on crime rates of a concentration of establishments-naot a concentration of operations within a
single establishment-the Ninth Circuit misunderstood the study's implications. While the study reveals
that areas with high concentrations of adult establishments are associated with high crime rates, such
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areas are als¢ areas with high concentrations of adult operations, albeit each in separate
establishments. It was therefore consistent with the 1977 study's findings, and thus reasonable, for
the city to infer that reducing the concentration of aduit operations in a neighborhood, whether within
separate establishments or in cne large establishment, will reduce crime rates. Neither the Ninth
Circuit nor respendents nor the dissent provides any reason to question the city's theory. If this Court
werea to accept thelr view, it would effectively require that the city provide evidence that not only
supports the claim that its ordinance serves an important government Interest, but also does not
provide support for any othar approach to serve that interest. Renton specifically refused to set such a
high bar for municipalities that want to address merely the secondary effects of protected speech. The
Court there held that a municipality may rely on any evidence that is “reasonably believed to be
relevant” for demonstrating a connection between speech and & substantlal, independent government
interast. 475 U,S,, af 51-92, 106 $.Ct. 925, This Is not to say that a municipality can get away with
shoddy data or reasoning. The municipality's avidence must fairly support its rationale for its
ordinance. If plaintiffs **1 730 fail to cast dlrect doubt on this rationale, either by demonstrating that
the municlpality's evidence does not support its rationale or by furnishing evidence that disputes the
rmunicipallty’s factuat findings, the municipality meets the Renton standard. If plaintiffs succeed In
casting doubt on a municipality's rationale in either manner, the burden shifts back to the municipality
to supplement the record with evidence renewing suppoert for a2 theory that justifies its ordinance. See,
e.g., Ereyv. Pap's A.M., 529 U.5, 277, 298, 120 S.Ct, 1382, 146 1..Ed.2d 263. This case Is at a very
early stage In this process. It arrlves on a summary judgment motion by respondents defended only
by complaints that the 1977 study fails to prove that the city's justification for its ordinance s
necessarily*427 correct. Therefore, it must be concluded that the city, at this stage of the litigation,
has complied with Renton's evidentlary requirement, Pp. 1733-1738.

{b) The Court need not resolve the parties' dispute over whether the city can rely on evidence from
Hart Book Stores to overcome summary judgment, nor respondents’ alternative argument that the
ordinance is not a time, place, and manner regulation, but is effectively a ban on adult video arcades
that must be subjected to strict scrutiny. P, 1738,

Justice KENNEDY concluded that this Court's precedents may aliow Los Angeles to impose its
regulation in the exercise of the zoning authority, and that the city Is not, at least, to be foreclosed by
summary judgment, Pp. 1739-1744,

(a) Under Renton v. Playtime Theatrgs, Ing. 475 4.5. 41, 106 S.Ct. 925, 89 | .Ed,2d 29, If a city can
decrease the crime and blight associated with adult businesses by exercising Its zoning power, and at
the same time leave the quantity and accesslbillty of speech substantially undiminished, there Is no
First Amendment objection, even if the measure identifies the problem outside the establishments by
reference {o the speech inside-that is, even if the measure Is content based. On the other hand, a city
may not regulate the secondary effects of speech by suppressing the speech itself. For example, it
may not impose a content-based fee or tax, see Arkansas Writers' Project, Inc. v. Ragfand, 481 U.S,
221,230, 107 §,CF, 1722, 95 L. Ed.2d 209, even If the government purports to justify the fee by
reference to secondary effects, see Forsyth Copnly v, Nationallst Mavement, 505 U.S..123, 134-135,
112 5.Ct, 2395, 120 1.Ed.2d 101, That the ordinance at Issue is more a typical land-use restriction
than a law suppressing speech is suggested by the fact that it Is not limited to expressive activities,
but extends, e.g9., to massage parlors, which the city has found to cause the same undesirable
secondary effects; also, it is just one part of an elaborate web of land-use regulations intended to
promote the social value of the land as a whole without suppressing some actlvities or favering
others. Thus, the ordinance Is not so suspect that it must be subjected to the strict scrutiny that
content-based laws demand in other Instances. Rather, it calis for intermediate scrutiny, as Reaten
heid, Pp., 1739-1741,

(b) Rentpn's description of an ordinance simitar to Los Angeles' as “content neutral,” 475 1.5, at 48,
106 5.Ct, 925, was something of a fictlon. These ordinances are contant based, and should be so
described. Nevertheless, Renton'’s central holding [s sound. P. 1741,

(c) The necessary ratlonale for applying intermediate scrutiny is the promise that zoning ordinances
like the one at issue may reduce the costs of secondary effects without substantially reducing speech.
If two adult businesses are under the same roof, an ordinance raquiring*428 them (o separate will
have one of two results: One business will either move elsewhere or close. The city's premise cannot
be the latter. The premise must be that businesses-even those that have always been under one roof-
will for the most part disperse rather than shut down, that the quantity of speech wilt be substantially
**1731 undiminished, and that total secondary effects will be significantly reduced. As to whether
there is sufficient evidence to support this propesition, the Court has consistently held that a city must
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have latltude to experiment, at least at the outset, and that very little evidence Is required. See, e.g.,
Renton, supra, at 51-52, 106 S,CL, 923, Here, the proposition to be shown is supported by commaen
experience and a study showing a correlation between the concentration of adult establishments and
crime. Assuming that the study supports the city's original dispersal ordinance, maost of the necessary
analysis follows. To justify the ordinance at Issue, the city may infer-from its study and from its own
experience-that two aduit businesses under the same roof are no better than two next door, and that
knocking down the wall between the two would not ameliorate any undesirable secondary effects of
their proximity to aone another. If the city's first ordinance was justified, therefore, then the second is
too. Pp, 1741-1743,

(d) Because these considerations seem well enough established in common experience and the
Court's case law, the ordinance survives summary judgment. Pp. 1743-1744,

QICONNQR, 1., anncunced the judgment of the Court and delivered an opinion, in which REHNQUIST,
C.J., and SCALIA and THOMAS, )., joined. SCALIA, J., filed a concurring opinion, post, p. 1738.
KENNEDY, 1., filed an opinien concurring In the judgment, post, p. 1739, SQUTER, J., filed 2
dissenting cpinion, in which STEVENS and GINSBURG, 1J., joined, and In which BREYER, J., joined as
to Part 11, post, p. 1744,

Michael L. Klekner, Los Angeles, CA, for petitioner.

John H, Weston, Los Angeles, CA, for respondents,

For U.5. Supreme Court briefs, seet2001 WL 5356565 (Pet.Brief)2001 WL 1575796 (Resp.Brief)2001
WL 1104728 (Reply.Brief)

*429 Justice Q'CONNQR anncunced the judgment of the Court and delivered an opinion, In which THE
CHIEF JUSTICE, Justice SCALIA, and Justice THOMAS join,

Los Angeles Municipal Code § 12,70(C) (1983), as armnended, prohibits “the establishment or
maintenance of more than one adult entertainment business in the same building, structure or portion
thereof.” Respondents, two adult establishments that each operated an adult bookstore and an adult
video arcade in the same building, filed a suit under Rev. Stat, § 1979, 42 U.S.C. § 1983 (1994 ed,,
SMRR..V), alleging that § 12,70(C) violates the First Amandment and seeking declaratory and
injunctive relief. The District Court granted summary judgment to respondents, finding that the city of
Los Angeles’ prohibition was a content-based regulation of speech that failed strict scrutiny. The Court
of Appeals for the Ninth Circult affirmed, but on different grounds. It held that, even If § 12.70(C)
were a content-neutral regulation, the city failed to demonstrate that the *430 prohibition was
designed to serve a substantial government Interest, Specifically, the Court of Appeals found that the
city failed to present evidence upon which it could reasonably rely to demonstrate a link between
multiple-use aduit establishments and negative secondary effects. Therefore, the Court of Appeals
held the Los Angeles prohibition on such establishments Invalid under Renton v, Playtime_Theatres,
Inc., 475 U.5. 41, 106 5.CL, 925, 89 L.Ed.2d 29 (1986), and its precedents interpreting that case. 222
F.3d 719, 723-728 {2000}. We reverse and remand. The city of Los Angeles may reasonably rely on a
study it conducted some years before enacting the present version of § 12.70(C) to demonstrate that
its ban on multiple-use adult establishments serves its Interest in reducing crime,

*21732 1

In 1977, the city of Los Angeles conducted a comprehensive study of adult establishments and
concluded that concentrations of adult businesses are associated with higher rates of prostitution,
robbery, assaults, and thefts in surrounding communities. See App. 35-162 (Los Angeles Dept. of City
Planning, Study of the Effects of the Concentration of Adult Entertalnment Establishments in the City
of Los Angeles (City Plan Case No. 26475, City Councll File No, 74-4521-5.3, June 1977)).
Accordingly, the city enacted an ordinance prohibiting the establishment, substantial enlargement, or
transfer of ownership of an aduit arcade, hookstore, cabaret, motel, theater, or massage parlor or a
place for sexual encounters within 1,000 feet of another such enterprise or within 500 feet of any
religlous Institution, school, or public park. See Los Angeles Municipal Code § 12.70(C) (1978).

There is evidence that the intent of the city councl! when énacting this prohibition was not oniy to
disperse distinct adult establishments housed in separate bulldings, but also to disperse distin¢t adult
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businesses operated under common ownership and housed In a single structure, See *431 App. 29
. (Los Angeles Dept. of City Planning, Amendment-Proposed Ordinance to Prohibit the Establishment of

More than One Adult Entertainment Business at a Single Location {City Plan Case No. 26475, City
Counclil File No. 82-0155, Jan, 13, 1983)). The ordinance the city enacted, however, directed that “{t]
he distance between any two adult entertainment businesses shall be measured in a straight line ...
from the closest exterior structural wall of each business.” Los Angeles Munlicipal Code § 12.70(D)
(1978}, Subsequent to enactment, the city reallzed that this method of calculating distances created a
loophole permitting the concentration of multiple adult enterprises in a single structure.

Concerned that allowing an adult-oriented departrment store to replace a strip of adult establishments
could defeat the goal of the origlnal ordinance, the city councll amended § 12.70(C) by adding a
prehlbitlon on “the astablishment or maintenance of more than one adult entertzinment business In
the same building, structure or portion thereof.” Los Angeles Municipal Code § 12,70(C) {1983). The
amended ordinance defines an "Adult Entertalnment Business” as an adult arcade, bookstore, cabaret,
motel, theater, or massage parlor or a place for sexual encounters, and notes that each of these
enterprises “shall constitute a separate adult entertainmeant business even if operated in conjunction
with another aduit entertainment business at the same establishment.” § 12.70(B)(17). The ordinance
uses the term "“business” to refer to certain types of goods or services sold in adult establishments,
rather than the establishment itself. Relevant for purposes of this case are also the ordinance's
definitlons of adult bookstores and arcades, An “Adult Bookstore” Is an operation that “has as a
substantial portion of its stock-in-trade and offers for sale” printed matter and videocassettes that
emphasize the depiction of specified sexual activities. § 12,70(B){2}{a). An adult arcade is an
operation where, “for any form of consideration,” five or fewer patrons together may view flims or
videocassettes *432 that emphasize the depiction of specified sexual activities. § 12.70{(B)(1).

Respondents, Alameda Books, Inc., and Highland Books, Inc., are two adult establishments operating
I Los Angeles. Neither is located within 1,000 feet of another adult establishment or 500 feet of any
religlous institution, public park, or school. Each establishment ocoupies less than 3,000 square feet,
Both respondents rent and sell sexually orlented products, including videocassettes. Additionally, both

. provide booths where patrons can view videocassettes for a fee, Although respondents are located In
different buildings, each operates its retail sales and rental operations in the same commercial space
in which its video booths are located. There are no ¥#*1 733 physical distinctions between the different
operations within each establishment and each establishment has only one entrance. 222 £.3d, at
721, Respondents concede they are openly operating in violation of § 12.70(C) of the city's code, as
amended, Brief for Respondents 7; Brief for Petitioner 9.

After a city bullding inspector found In 1995 that Alameda Books, Inc., was operating both as an adult
bookstore and an adult arcade in violation of the city's adult zoning regulations, respondents joined as
plaintiffs and sued under 42 U.5,C. §_1983 for declaratory and Injunctive reflef to prevent enforcement
of the ordinance. 222 F.3d, at 721, At Issue In this case Is count I of the complaint, which alleges a
facial violation of the First Amendment. Both the city and respondents flled cross-motions for
summary judgment,

The District Court for the Central District of California inltlally denied both moticns on the First
Amendment issues in count I, concluding that there was “a genuine issue of fact whether the
operation of a combination video rental and video viewing business leads te the harmful secondary
effects associated with a concentration of separate businesses In a single urban area.” App, 255. After
respondents filed 2 motlon for reconsideration, however, the District *43.3 Court found that Los
Angeles' prohibition on multiple-use adult establishments was not a centent-neutral regulation of
speech. App. to Pet. for Cert. 51. It reasoned that neither the city's 1977 study nor a report cited in
Hart Book Stores v, Edmisten, 612 F.2d 821 (C,A.4 1979) (uphoiding a North Carolina statute that
alsc banned multiple-use adult establishments), supported a reasonable belief that multiple-use adult
establishments produced the secondary effects the city asserted as content-neutral justifications for
Its prohibition. App. to Pet. for Cert. 34-47. Therefore, the District Court proceeded to subject the Los
Angeles ordinance to strict scrutiny. Because it felt that the city did not offer evidence to demonstrate
that its prohibition is necessary to serve a compeliing government Interest, the District Court granted
summary judgment for respondents and Issued a permanent injunction enjoining the enfarcement of
. the ordinance against respondents, Id., at 51,
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. The Court of Appeals for the Ninth Chreult affirmed, although on different grounds, The Court of
Appeals determined that it did not have to reach the District Court's decision that the Los Angeles
ordinance was content based because, even If the ordinance were content neutral, the city failed to
present evidence upon which it could reasonably rely to demonstrate that its regulation of multiple-
use establishments is “designed to serve” the city's substantial Interest in reducing crime. The
challenged ordinance was therefore invalld under Renton, 475 U.S. 41,106 §.Ct. 925, 89 L.Ed.2d 29,
222 F.3d, at 723-724 We granted certiorari, 332 U.S, 902, 121 5.Ct, 1223, 149 (. Rd.2d 134 (2001),
to clarify the standard for determining whether an ordinance serves a substantial government interest
under Renton, supra,

1

In Renton v,_Playtime Theatras, Inc., supra, this Court consldered the valldity of 8 municipal
ordinance that prohibited any adult movie theater from locating within 1,000 feet of any residential
zone, famlly dwelling, church, park, ¥*434 or school, Qur analysis of the ¢rdinance proceeded in three
steps. First, we found that the ordinance did not ban adult theaters altogether, but merely required
that they be distanced from certain sensitive locations, The ordinance was properly analyzed,
therefore, as a time, place, and manner regulation, Id,, at 46, 106 5,.Ct, 925, We next considered
whether the ordinance was content nautral or content based. If the requlation were content based, [t
would be considered presumptively Invalld and subject to strict scrutiny, **1 734 Simon & Schuster,
inc, v, Members of N.Y, State Crime Victims 8d., 502 U.S. 105, 115, 118, 112 S.Cx, 501, 116 L.Ed.2d
476 (1991); Arkansas Writars' Project, Inc. v. Ragiand, 481 .S, 221, 230-231, 107 S.Ct, 1722, 95
L.Ed.2d 209 (1987). We held, however, that the Renton ordinance was aimed net at the content of
the films shown at adult theaters, but rather at the secondary effects of such theaters on the
surrounding community, namely, at crime rates, property values, and the quality of the city's
neighborhoods. Therefore, the ordinance was deemed content neutrai. Renton, supra, at 47-49, 106
S.Ct, 925. Finally, given this finding, we stated that the ordinance wouid be upheid so long as the city

. of Renton showed that its ordinance was designed to serve a substantial government interast and that
reasonable alternative avenues of communication remalned available, 475 U.S., at 5Q, 106 S.Ct. 925.
We concluded that Renton had met this burden, and we upheld its ordinance, Id., at 51-54, 106 S.Ct,
925,

The Court of Appeals applied the same analysls to evaluate the Los Angeles ordinance chailenged in
this case, First, the Court of Appeals found that the Los Angeles ordinance was not a ¢complete ban on
adult entertainment establishments, but rather a sort of adult zoning regulation, which Renton
consldered a time, place, and manner regulation. 222 F.3d, at 723, The Court of Appeals turned to the
sacond step of the Regton analysis, but did not draw any conclusions about whether the Los Angeles
ordinance was content based. It explained that, even if the Los Angeles ordinance were content
neutral, the city had failed to demonstrate, *435 as required by the third step of the Renton analysis,
that its prohibition on multiple-use adult establishments was designed to serve its substantfal interest
in reducing crime. The Court of Appeals noted that the primary evidence relfed upon by LOos Angeles to
demonstrate a link batween combination adult businesses and harmful secondary effects was the
1977 study conducted by the city's planning department. The Court of Appeals found, however, that
the city could not rely on that study because it did not * 'suppor[t] a reascnable bellef that [the]
combinatlon [of] businesses ... produced harmful secondary effects of the type asserted.’ * 222 F.3d,
at 724, For similar reasons, the Court of Appeals also rejected the city's attempt to rely on a report on
health conditions inside adult video arcades described in Hart Bogk Stores, supra, a case that upheld a
North Carollna statute similar to the Los Angeles ordinance chzllenged in this case.

The central component of the 1977 study Is a report on city crime patterns provided by the Los
Angeles Police Department. That report [ndicated that, during the period from 1965 to 1975, certain
crime rates grew much faster in Hollywood, which had the largest concentration of adult
establishments in the city, than in the city of Los Angeles as a whole, For example, robberies
increased 3 times faster and prostitution 15 times faster In Hollywood than citywide. App. 124-125,
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[1] Eg The 1977 study also contains reports conducted directly by the staff of the Los Angeles
Planning Department that examine the relationship between adult establishments and property
values, These staff reports, however, are Inconclusive, Not surprisingly, the parties focus their dispute
before this Court on the report by the Los Angeles Police Department. Because we find that reducing
crime [s a substantial government Interest and that the police department report's concluslons
regarding crime patterns may reasonably be relled upon to overcome summary judgment against
*436 the city, we also focus on the portion of the 1977 study drawn from the police department
repor.

The Court of Appeais found that the 1977 study did not reasonably support the inference that a
concentration of aduit operations within a single adult establishment produced greater levels of
criminal activity because the study focused on the **1 7235 effect that a concentration of
establishments-not a concentration of operations within a single establishment-had on crime rates.
The Court of Appeals pointed out that the study treated combination adult bookstore/arcades as single
establishments and did not study the effect of any separate-standing adult bookstore or arcade. 222

F.3d, at 724.

[2] @ The Court of Appeals misunderstood the implfcations of the 1977 study. While the study
reveals that areas with high concentrations of adult establishments are associated with high crime
rates, areas with high concentrations of adult establishments are also areas with high concentrations
of adult operations, albeit each In separate establishments, It was therefore consistent with the
findings of the 1977 study, and thus reasonable, for Los Angeles to suppose that a concentration of
adult establishments is correlated with high crime rates because a concentration of operations in one
locale draws, for exampie, a greater concentration of adult consumers to the neighborhood, and a
high density of such consumers either attracts or generates criminal activity, The assumptien behind
this theory Is that having a number of adult operations in one single adult establishment draws the
same dense foot traffic as having a number of distinct adult establishments in close proximity, much
as minimalls and department stores similarly attract the crowds of consumers, Brief for Petitioper 28,
Under this view, It is rational for the clty to infer that reducing the concentration of adult operations in
a nelghborhood, whether within separate establishments or In one large establishment, will reduce
crime rates.

*437 Neilther the Court of Appeals, nor respondents, nor the dissent provides any reason to question
the city's theory. In particular, they do not offer a competing theory, let alone data, that explains why
the elevated crime rates in nelghborhoods with a concentration of adult establishments can be
attributed entirely to the presence of permanent walls between, and separate entrances to, each
individual adult operatien. While the city certainly bears the burden of providing evidence that
supports a link between concentrations of adult operations and asserted secondary effects, it does not
bear the burden of providing evidence that rules out every theory for the link between concentrations
of adult establishments that is inconsistent with its own.

The error that the Court of Appeals made Is that it required the city to prove that Its theory about a
concentration of adult operations attracting crowds of customers, much like a minimall or department
store does, Is a necessary censequence of the 1977 study. For example, the Court of Appeals refused
to allow the city to draw the inference that “the expansion of an adult bookstore to Include an adult
arcade would increase” business actlvity and “produce the harmful secondary effects identified In the
Study.” 222 F.3d, at 736, It reasoned that such an Inference would justify limits on the inventory of
an aduit bookstore, not 3 ban on the combination of an adult bookstore and an adult arcade. The
Court of Appeals simply replaced the city's theory-that having many different operations in close
proximity attracts crowds~-with its own-that the size of an operation attracts crowds. If the Court of
Appeals’ theory s correct, then inventory limits make more sense, If the city's theory is correct, then
a prohibition on the combination of businesses makes more sense. Both thegries are consistent with
the data in the 1977 study. The Court of Appeals' analysis, however, implicitly requlires the city to
prove that its theory is the only one that can plausibly explain the data *438 because enly in this
manner can the city refute the Court of Appeals’ logic.
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Respondents make the same logicai error as the Court of Apgeals when they suggest that the city's
prohibition on multiuse establishments will ralse crime rates In certain neighborhoods because it will

* %1736 force certain adult businesses to relocate to areas without any other adult businesses,
Respondents' claim assumes that the 1977 study proves that all adult businessas, whether or not they
are located near other adult businesses, generate crime. This Is a plausible reading of the rasults from
the 1977 study, but respondents do not demonstrate that it Is a compelled reading. Nor do they
provide evidence that refutes the city's Interpretation of the study, under which the city's prohibition
should on balance reduce crime. If this Court were nevertheless to accept respondents' speculation, it
would effectively require that the city provide evidence that not only supports the claim that its
ardinance serves an [mportant government Interest, but alse does not provide support for any other
approach to serve that interest,

har ¥  —————r—

the secondary effects of protected speech. We held that a municipality may rely ¢n any evidence that
is “reasonably believed to be relevant” for demonstrating a connectlon between speech and a

substantial, independent government interest. 475 U.S5,, at 51-52, 106 §.Ct, _925: see also, e.4.,
Barnes v. Glen Theatre, Inc., 301 U.S, 260, 584, 111 S.Ct, 2456, 115 L.€d.2d 504 (1991) (SOUTER,

J., concurring in judgment) (permitting municipality to use evidence that adult theaters are correlated
wlth harmful secondary effects to support its clalm that nude dancing is likely te produce the same
effects). This Is not to say that a municipality can gat away with shoddy data or reasoning. The
municipality's evidence must fairly support the muni¢ipality's rationale for its ordinance, If plaintiffs
Fail to cast direct doubt on this rationale, either by demonstrating that the munlicipality's*439
evidence does not support Its rationale or by furnishing evidence that disputes the municipality's
factual findings, the municipality meets the standard set forth In Renton, If piaintiffs succeed in
casting doubt on a munlicipzality's rationale In either manner, the burden shifts back to the municipzlity
to supplement the record with evidence renewing support for a theory that justifies Its ordinance, See,
e.g., Erle v, Pap's AM, 529 U.S, 277,298, 120 5.Ct, 1382, 146 L.Ed.2d 265 {2000} (plurality
oplnion). This case Is at a very early stage in this process. It arrives on a summary judgment motion
by respondents defended only by complaints that the 1977 study fails to prove that the clty's
justificatlon for its ordinance Is necessarlly correct. Therefore, we conciude that the city, at this stage
of the litigation, has complied with the evidentiary requirement in Benton.

Justice SOUTER fauits the city for relying on the 1977 study not because the study fails to support the
city's theory that adult department stores, like adult minimalls, attract customers and thus crime, but
because the city does not demonstrate that freestanding single-use adult establishments reduce
crime, See post, at 1747-1749 (dissenting oplnion). In effect, Justice SOUTER asks the clty to
demonstrate, not merely by appeal to common sense, but also with empirical data, that its ordinance
will successfully lower crime, Qur cases have never required that munlcipalities make such a showing,
certainly not without actual and convincling evidence from plaintiffs to the contrary. See, e.q., Barnes,
supra, of §83-584, 111 S.Ct, 2456 (SQUTER, J., concurring In judgment). Such a requirement would
go too far In undermining our settied position that municipallties must be glven a * ‘reasonable
opportunity o experiment with solutions' ¥ to address the secondary effects of protected speech.
Renton, supra, st 54, 106 S.Ct, 925 (quoting Young v, Amerfcan Mini Theaires, Inc,, 427 0.5, 50, 71,
96 S.Ct. 2440, 49 L.Ed.2d 310 (1976) (plurality opinion)). A municipality considering an Innovative

solution may not have data that could demonstrate the efficacy of its proposal because *440 the
splution would, by definition, not have been implemented previously. The city's ordinance banning
multiple-use *¥*1737 adult establishments Is such a solution. Respondents contend that there are no
adult video arcades In Los Angeles County that operate Independently of adult bookstores, See Brief
for Respondents 41, But without such arcades, the city does not have a treatment group to compara
with the control group of muitiple-use adult establishments, and without such a comparison Justice
SOUTER would strike down the city's ordinance. This |eaves the city with no means to address the
secondary effects with which it is concerned.

Our deferance to the evidence presented by the city of Los Angeles Is the product of a careful balance
between competing interests. On the one hand, we have an “obligation to exercise independent

judgment when First Amendment rights are Implicated.” Turper Brpadcasting System. Inc. v. FCC,
212 U.5. 622, 666, 114 5.Ct. 2443, 123 L.Ed,2d 497 (1994) (plurality opinlon); see also Landmark
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Communications, Inc. v, Virginia, 435 U.5, 829, 843-844, 98 S.Ct, 1535, 56 |.€d.2d 1 (1978). On the
other hand, we must acknowledge that the Los Angeles City Council is in a better position than the
Judiciary to gather and evaluate data con local preblems. See Turner, sypra, at 665-666, 114 S.Ct,
2445, Erie, supra, at 297-298, 120 $.Ct, 1382 (plurality opinion). We are also guided by the fact that
Renton requires that municipal ordinances receive only intermediate scrutiny if they are content
neutral, 475 U.S,, at 48-50, 106 S.Ct, 925, There 15 less reason (o be concerned that municlpallties
will use these ordinances to discriminate against unpopular speech, See Erle, supra, at 298-299, 120

S.Ct 1382,

Justice SOUTER would have us rethink this batance, and indeed the entire Renton framework. In
Renton, the Court distinguished the inquiry into whether a municipal ordinance s content neutral from
the inquiry into whether It is “designed to serve a substantial government Interest and do not
unreasonably limit alternative avenues of communlcation.” 475 U.S,, 8t 47-54, 106 S.Ct. 925, The
former requires courts to verify that the "predominate concerns” motivating the *441 ordinance
“were with the secondary effects of adult [speech], and not with the content of adult [speech].” Id., at
47,106 S.Ct, 923 (emphasis deleted) The latter Inqulry goes one step further and asks whether the
municipality can demonstrate a connection between the speech regulated by the ordinance and the
secondary effects that motivated the adoption of the ordinanca. Only at this stage did Renton
contemplate that courts would examine evidence concerning reguiated speech and secendary effects,
Id., at 5Q-52, 106 5.Ct, 925, Justice SOUTER would either merge these two inquirles or move the
evidentlary analysls into the inquiry on content neutrality, and raise the evidentiary bar that a
municipality must pass. His logic is that verifying that the ordinance actually reduces the secondary
effects assertad would ensure that zoning regulations are not merely content-based regulations In
disguise. See post, at 1746,

We think this proposal unwise. First, none of the parties request the Court to depart from the Renton
framework. Nor [s the proposal fairly encompassed in the question presented, which focuses on the
sorts of evidence upon which the city may rely to demonstrate that its ordinance is designed to serve
a substantial governmental interest, Pet, for Cert. I. Second, there is no evidence suggesting that
courts have difficulty determining whether municipal ordinancas are motivatad primarily by the
content of adult speech or by its secondary effects without looking to evidence connecting such
speech to the asserted secondary effects. In this case, the Court of Appeals has not yet had an
opportunity to address the issue, having assumed for the sake of argument that the city's ordinance Is
content neutral, 222 F.3d, at 723, It would be inappropriate for this Court to reach the question of
content neutrality before permitting the lower court to pass upon it. Finally, lustice SOUTER does
**1738 not clarify the sort of evidence upon which munlicipalities may rely to meet the evidentiary
burden he would require. It is easy to say that courts must demand evidence *442 when “common
experience” or “common assumptlons” are incorrect, see post, at 1747, but it is difficult for courts to
know ahead of time whether that condition fs met. Municlpalities will, In general, have greater
experience with and understanding of the secondary effects that follow certain protected speech than
wilt the courts, See £rie, 329 U.S., at 297-298, 120 S,¢t, 1382 (plurallity opinion). For this reason our
cases require only that municipalities rety upon evidence that is * ‘reasonably believed to be relevant’
" to the secondary effects that they seek to address. Id.,_at 296,

' I1I

The clty of Los Angeles argues that Its prohibition on multiuse establishments draws further support
from a study of the poor health conditions in adult video arcades described in Hart Boopk Stares, a
case that upheld a North Carolina ordinance similar to that challenged here, See 612 F.2d, at 828-
829, 0. 9. Respondents argue that the city cannot rely on evidence from Hart Book Stores because
the city cannot prove it examined that evidence before it enacted the current version of § 12.70(C).
Brief for Respondents 21, Respondents note, moreover, that unsanitary conditions in aduit video
arcades would persist regardless of whether arcades were operated in the same bulldings as, say,
adult bookstores. [bid,

We do not, however, need to resolve the parties’ dispute over evidence cited in Hart Bogk Stores,
Uniike the city of Renton, the city of Los Angeles conducted its own study of adult businesses, We
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have concluded that the Los Angeies study provides evidence to support the city's theory that a
concentration of adult operations in one locale attracts crime, and can be reasonably relled upon to
demonstrate that Los Angeles Municipal Code § 12.70{C) (1983} is designed to promote the city's
Interest in reducing crime. Therefore, the city need not present forelgn studies to overcome the
summary judgment against it.

*443 Before concluding, it should be noted that respondents argue, as an alternative basis to sustain
the Court of Appeals' judgment, that the Los Angeles ordinance 1s not a typical zoning regulation,
Rather, respondents explain, the prohibition on multiuse adult establishments Is affectively  ban on
adult videc arcades because no such business exists Independently of an adult bookstore. Brief for
Respondents 12-13, Respondents request that the Court hold that the Los Angeles ordinance is not a
time, place, and manner regulation, and that the Court subject the ordinance (o strict scrutiny. This
alsc appears to be the theme of Justice KENNEDY's cancurrence, He contends that “[a] city may not
assert that it will reduce secondary effects by reducing speech In the same proportion.” Post, at 1742
(opinion concurring in judgment), We consider that uncbjectionable proposition as simply a
refermulation of the requirement that an ordinance warrants intermediate scrutiny only if it is a time,
place, and manner regulation and not 2 ban. The Court of Appeals held, however, that the clty's
prohibltion on the combination of adult bookstores and arcades Is not a ban and respondents did not
petition for review ¢f that determination.

Accordingly, we reverse the Court of Appeals’ judgment granting summary judgment to respondents
and remand the case for further proceedings.

It is so ordered.

Justice SCALIA, concurring.

I join the plurality opinion because I think it represents a correct application of our jurisprudence
concerning regulation of the “secondary effects” of pornographic speech. As I have said elsewhere,
howeaver, in a case such as this our First Amendment** 1739 traditions make “secondary effects”
analysis quite unnecessary. The Constitution does not prevent those communitles that wish to do so
from regulating, or indeed entlrely suppressing, the business of pandering*444 sex. See, e.g., Ere v,
Paps A.M., 529 1.5, 277,310, 120 S.Ct. 1382, 146 L. Ed.2d 265 {2000) (SCALIA, )., concurring In

judgment); FW/PRS. Inc. v. Dallas, 493 U.S. 213, 256-261, 110.5.Ct, 596, 107 L.Ed.2d 603 (1990Q)
(SCALIA, )., concurring in part and dissenting In part).

Justice KENNEDY, concurring in the judgment,

Speech can produce tangible consequences. It can change minds. It can prompt actions, Thase
primary effects slgnify the power and the necessity of free speech,. Speech can also cause secondary
effects, however, unrelated to the impact of the speech on its audience. A newspaper factory may
cause pollution, and a billboard may obstruct a view. These secondary consequences are not always
Immune from regulation by zoning laws even though they are produced by speech,

Munlicipal governments know that high concentrations of adult businesses can damage the value and

the integrity of a neighborhood. The damage Is measurable; it Is ail too real. The law does not require
a city to ignore these consequences If It uses its zoning power in a reasonable way to ameilorate them
without suppressing speech. A city's “Interest In attempting to preserve the quality of urban life is one

that must be accorded high respect.” Young v. Amarican Minf Theatres, Inc,, 427 U.S, 50, 71, 96 S.Ct,
2440,.49 L.Ed.2d 310 (1376) (plurality opinicn).

The question In this case Is whether Los Angeles can seek to reduce these tangible, adverse
consequences by separating adult speech businesses from one another-even two businesses that have
always been under the same roof. In my view our precedents may allow the city to impose its
regulation in the exercise of the zoning authority. The city Is not, at least, to be foreclosed by
summary judgment, so I concur In the judgmant, '

This separate statement seems to me necesséry, however, for two reasons. First, Renton v. Playtime
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Inc., 4 . 89 L.Ed.2d 29 (1986), described a similar ordinance as

“content neutral,” and I agree with the dissent that the designation *445 is imprecise. Second, In my
view, the pluraiity's application of Reaton might constitute a subtle expansion, with which I do not
conceur,

I

In Renton, the Court determined that while the materlal Inside adult bookstores and movle theatars is
speech, the consequent sordidness outside is not, The challenge Is to correct the latter white leaving
the former, as far as possible, untouched. If a city can decrease the crime and blight assoclated with
certain speech by the traditional exercise of its zoning power, and at the same time l2ave the quantity
and accessibility of the speech substantially undiminished, there Is no First Amendment objection. This
is so even If the measure Identifies the problem outside by reference to the speech inside-that Is,
even if the measure is in that sense content based.

On the other hand, a city may not regulate the secondary effects of speech by suppressing the speech
itself, A city may not, for exarnple, impose a content-based fee or tax. See Arkansas Writers' Project,
22,95 L.Bd.2d 209 {1987} ("[O]fficial scrutiny of the

content of publications as the basis for imposing a tax Is entirely incompatible with the First
Amendment's guarantee of freedom of the press™), This [s true even if the government purports to
justify the fee by reference to secondary effects, See Forsyth County v. Nationalist Movement, 505

- 19923, Though the inference may be Inexorable
that a city could reduce secondary effects by reducing speech, this s not a permissible**1 740
strategy. The purpose and effect of a zoning ordinance must be to reduce secondary effects and not to
reduce speech.

A zoning measure can be consistent with the First Amendment If It is likely to cause a significant
decrease in secondary effects and a trivial decrease in the quantity of speech, It Is well documented

. that multiple adult businesses in close proximity may change the character of a neighborhood *446
for the worse, Those same businesses spread across the city may not have the same deleterious
effects. At east in theory, a dispersal ordinance causes these businesses to separate rather than to
close, so negative externalities are diminished but speech Is not.

The calcuius Is a familiar one to city planners, for many enterprises other than adult businesses also
cause undesirable externalities. Factories, for example, may cause pollution, so a city may seek to
reduce the cost of that externality by restricting factories to areas far from residential neighborhoods.
With carefui urban planning a ¢ity in this way may reduce the costs of pollution for communities, while
at the same time allowing the productive work of the factorles to continue. The challenge is to protect
the activity Inside while centrolling side effects outside.

Such an ordinance might, like a speech restriction, be “content based.” It might, for example, single
out siaughterhouses for specific zoning treatment, restricting them to a particularly remote part of
town. Without knowing more, however, one would hardly presume that because the ordinance is
speclfic to that business, the city seeks to discriminate against it or help a favored group. One would
presume, rather, that the ordinance targets not the business but its particular noxious side effects.
But cf. Slaughter-House Cases, 16 Wall, 36, 21 L.Ed, 394 (1872). The business might well be the
city’s most valued enterprise; nevertheless, because of the pollution it causes, it rnay warrant special
zoning treatment, This sort of singling out Is not Impermissible content discrimination; it is sensible
urban planning. Cf. Vilfage of Euclid v, Ambler Reaity Co., 222 U.S. 365, 388,47 S.Ct, 114, 71 L.Ed,
303 {1926) ("A nuisance may be merely a right thing in the wrong place,-llke a pig In the parlor
instead of the barnyard. If the valldity of the legisiative classification for zoning purposes be fairly
debatable, the legislative judgment must be allowed to control”).

*447 True, the First Amendment protects speech and not sfaughterhouses, But in both contexts, the
inference of impermissible discrimination is not strong, An equally strong inference is that the
orginance s targeted not at the activity, but at Its side effects, If a zoning ordinance is directed to the
secondary effects of adult speech, the ordinance does not necassarlly constitute Impermissible content
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discriminatlon. A zoning law need not be blind to the secondary effects of adult speech, so long as the
purpose of the law is not to suppress it.

The ordinance at Issue in this case Is not llmited to expressive actlvitles. It also extends, for example,
to massage parlors, which the clty has found to cause similar secondary effects, See Los Angeles
Municipal Code §§ 12.70(B)(8) (1978), 12.70{B){17) (1983), 12.70{(C) (1586), as amended. Thls
ordinance, moreover, Is just one part of an elaborate web of land-use regulations In Los Angeles, all of
which are intended to promote the social value of the land as a whole without suppressing some
activitles or favoring others. See § 12.02 (“The purpose of this article |5 to consolldate and coordinate
all existing zoning regulations and provisions into one comprehensive zoning plan ... in order to
encourage the most appropriate use of land .., and to promote the health, safety, and the general
welfare ,.."). All this further suggests that the ordinance is more in the nature of a typical land-use
restriction and less in the nature of a law suppressing speech,

**1741 For these reasons, the ordinance is not so suspect that we must empioy the usual rigorous
analysis that content-based laws demand in other instances. The ordinance may be a covert attack on
spaech, but we should not prasume it to be 30, In the language of our First Amendment doctrine It
cails for Intermediate and not strict scrutiny, as we held in Renton,

*448 11

In Renton, the Court began by noting that a zening ordinance Is a time, place, or manner restriction.
The Court then proceeded to consider the question whether the ordinance was “content based.” The
crdinance “by Its terms [was] designed to prevent crime, protect the city's retall trade, maintain
property values, and generally protecft) and preserv[e] the quality of [the city's] nelghberhoods,
commercial districts, and the quality of urban life, not to suppress the exprassion of unpopular views.”

473 .5, at 48, 106 S.Ct, 926 (internal quotation marks omitted). On this premise, the Court
designated the restriction “content neutral.” Ihigd.

The Court appeared to recognize, however, that the designation was something of a fictlon, which,
perhaps, is why it kept the phrase in quotes. After all, whether a statute s content neutral or content
based Is something that can be determined on the face of It; If the statute describes speech by B
content then It is content based. And the ordinance in Renton “treat[ed} theaters that specialize in
adult films differently from other kinds of theaters.” [d., at 47, 106 S.Ct. 925, The fiction that this sort
of ordinance |5 content neutral-or “content neutral”-1s perhaps more confusing than helpful, as Justice
SOUTER demonstrates, see post, at 1745 {dissenting opinion). It is also not a fiction that has
commanded our consistent adherence. See Thomas v. Chicago Park Qist., 534 U.S, 316, 322. and_n,
2,122 S.Ct.. 775, 151 L.Ed.2d 783 (2002) (suggesting that a licensing scheme targeting only those
businesses purveying sexually expiicit speech is not content neutral). These ardinances are content
based, and we should call them so.

Nevertheless, for the reasons discussed above, the central hoiding of Renton is sound: A zoning
restriction that Is deslgned to decrease secondary effects and not speech should be subject to
Intermediate rather than strict scrutiny. Generally, the government has no power to restrict speech
based on content, but there are exceptions to the rule, See *449 Simon & Schuster, Ing, v. Members
of N.Y. State Crime Victims 8d,, 502 U,5. 105, 126-127, 112 5.Ct, 501, 116 L.Ed.2d 476 (1991)
(KENNEDY, J,, concurring in judgment). And zoning regulations do not automatically raise the specter
of Impermissible content discrimination, even If they are content based, because they have a prima
facle legitirmate purpose: to limit the negative externalitles of land use. As a matter of common
experience, these sorts of ordinances are more like a zoning restriction on slaughterhouses and less
Ifke a tax on unpopular newspapers, The zening context provides a built-In legitimate rationale, which
rebuts the usual presumption that content-based restrictions are unconstitutional. For this reason, we
apply Intermediate rather than strict scrutiny.

11
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The parrow question presented in this case Is whether the ordinance at issue is Invalid “because the
city did not study the negative effects of such combinations of adult businesses, but rather relied on
judiclally approved statutery precedent from other jurisdictions.” Pet. for Cert. |. This question is
actually two questions. First, what proposition does a city need to advance in order to sustain a
secondary-effects ordinance? Second, how much evidence Is required to support the proposition? The
plurality skips to the second question and gives the correct answer; but In my view more attention
must be given to the first.

**¥1742 Al the outset, we must Identify the clalm a city must make In order to justify a content-
based zoning ordinance. As discussed above, a ¢lty must advance some basis to show that Its
regulation has the purpose and effect of suppressing secondary effects, while leaving the quantity and
accesslbllity of speech substantlally Intact. The ordinance may identify the speech based on content,
but only as a shorthand for identifying the secondary effects outside. A city may not assert that it will
reduce secondary effects by reducing speech In the same proportion. On this point, [ agree with
Justice SOUTER. See post, at 1746, The rationale of *450 the ordinance must be that it will suppress
secondary effects-and not by suppressing speech.

The plurality's statement of the proposition to be supported Is somewhat different. It suggests that
Los Angeles could reason as follows: (1) “a concentration of operations in one locale draws ... a
greater concentration of adult consumers to the neighborhood, and a high density of such consumers
elther attracts or generates criminal activity”; (2) “having a number of adult aperations in one single
adult establishment draws the same dense foot traffic as having a number of distinct adult
establishments in close proximity”; (3) “reducing the concentration of aduit operations in a
neighborhood, whether within separate establishments or in one large establishment, will reduce
crime rates.” Ante, at 17395,

These propositions all seem reasonabie, and the inferences required to get from one to the next are
senslble. Nevertheless, this syllogism fails to capture an Important part of the inquiry, The plurality's
analysis does not address how speech wiil fare under the city's ordinance. As discussed, the necessary
rationale for applying intermediate scrutiny is the promise that zoning ordinances like this one may
reduce the costs of secondary effects without substantiaily reducing speech. For this reason, it does
not suffice to say that incenvenlence will reduce demand and fewer patrons will lead to fewer
secondary effects. This reasoning would as easily justify a content-based tax: Increased prices will
reduce demand, and fewer customers will mean fewer secondary effects, But a content-based tax may
not be justified in this manner, See Arkansas Writers' Profect, Inc, v. Ragiand, 481 U.S. 221, 107
S.CL 1722.93 L.Ed.2d 209 (1987); Farsyth County v, Nationallst Movement, 50%.1L.S. 123, 112 S.Ct,
2395, 120 L.Ed.2d_101 (1992}. It Is no trick to reduce secondary effects by reducing speech or Its
audience; but a city may not attack secondary effects Indirectiy by attacking speech.

The analysis requires a few more steps. If two adult businesses are under the same roof, an ordinance
requiring them *451 to separate will have one of two results: One business will either move
elsewhere or close, The city's premise cannot be the (atter. It js true that cutting adult speech in half
would probably reduce secondary effects proportionately. But again, a promised proportional
reduction does not suffice. Content-based taxes could achleve that, yet these are impermissible.

The premise, therefore, must be that businesses-even those that have always been under one roof-
will for the most part disperse rather than shut down. True, this premise has its own conundrum. As
Justice SOUTER writes, "[t]he city ... claims no Interest in the proliferation of adult establishements.”
Post, at 1748, The claim, therefore, must be that this ordinance will cause two businesses to split
rather than one to close, that the quantity of speech will be substantially undiminished, and that total
secondary effects will be significantly reduced. This must be the rationale of a dispersal statute.

Only after identlfying the proposition to be proved can we ask the second part of the question
presented: 15 there sufficient evidence to support the proposition? As to this, we have consistentiy
held that a city must have {atitude to experiment, at **1743 least at the outset, and that very little

evidence is required. See, e.9., Renton, 475 U.S,, at 51-52, 106 S.Ct. 925 (“The First Amendment

does not require a clity, before enacting such an ordinance, to conduct new studies or produce
evidence independent of that already generated by cther clties, so long as whatever evidence the city
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relles upon Is reasonably believed to be relevant to the problem that the city addresses™); Youna, 427
U.S5.. at 71, 96 S,Ct, 2440 (“[T)he city must be allowed a reasonable opportunity to experiment with
solutions to admittedly serious problems™); v ; -

1382, 146 1 .Ed.2d 265 (200Q) (plurality opinlon). As a general matter, courts should not be in the
business of second-quessing fact-bound empirical assessments of city planners. See Renton, supra, at
21-22, 106 S.Ct. 925, The Los Angeles City Council*452 knows the streets of Los Angeles better than
wea do. See Tumer 8raadcasting Syst - 4

L.Rd.2d 497 (1994); £rie, supra, at 297-298, 120 S.Ct, 1382 (plurality opinion). It is entitled to rely
on that knowledge; and If its inferences appear reasonable, we should not say there Is no basls for its

conclusion.

In this case the proposition to be shown Is supported by a single study and common experience. The
clty's study shows a correlation between the concentration of adult establishments and crime. Two or
more adult businesses In close proximity seem to attract a critical mass of unsavory characters, and
the crime rate may Increase as a result. The city, therefore, sought to disperse these businesses. Los
Angeles Municipal Code § 12,.70(C) (1983), as amended, This original ordinance Is not challenged
here, and we may assume that It is constitutional.

If we assume that the study supports the orlginal ordinance, then most of the necessary analysis
follows. We may posit that two adult stores next door to each other attract 100 patrons per day. The
two businesses split apart might attract 49 patrons each. (Two patrons, perhaps, wiil ba discouraged
by the Inconvenience of the separation-a relatively small cost to speech.) On the other hand, the
reduction in secondary effects might be dramatic, because secondary effects may require a c¢ritical
mass, Depending on the economics of vice, 100 potential customers/victims might attract a coterle of
thieves, prostitutes, and other ne'er-do-wells; yet 49 might attract none at all. If so, a dispersai
ordinance would cause a great reduction in secondary effects at very small cost to speech, Indeed,
the very absence of secondary effects might increase the audience for the speech; perhaps for every
two peopie who are discouraged by the Inconvenlence of two-stop shopping, another two are
encouraged by hespitable surroundings. In that case, secondary effects might be eliminated at no cost
to *453 speech whatsoever, and both the city and the speaker will have their interests well served,

Only one small step remalns to justify the ordinance at issue In this case. The city may next infer-from
its study and from its own experience-that two aduit businesses under the same roof are no better
than two next door, The clty could reach the reasonable conclusion that knocking down the wall
between two adult businesses does not ameliorate any undesirable secondary effects of their
proximity to one another, If the city's first ordinance was justified, therefore, then the second is too,
Dispersing two adult businesses under one roof (s reasonably likely to cause a substantlal reduction in
secondary effects while reducing speech very little.

v

These propositions are well astabiished In common experience and In zoning policles that we have
already examined, and for these reasons this ordinance Is not invaiid on its face, If these assumptions
**1744 can be proved unsound at trial, then the ordinance might not withstand intermediate
scrutiny. The ordinance does, however, survive the summary judgment motion that the Court of
Appeais ordered granted in this case,

Justice SOUTER, with whom lustice STEVENS and Justice GINSBURG join, and with whom Justice
BREYER Jolns as to Part 11, dissenting,

In 1977, the city of Los Angeles studied sectlons of the city with high and loew concentrations of aduit
business establishments catering to the markat for the erotic. The clty found no certaln correlation
between the location of those establishments and depressed property values, but it did find some
correlation between areas of higher concentrations of such business and higher crime rates, On that
basis, Los Angeles followed the examples of other citles in adopting a zoning ordinance requiring
dispersion of aduit *454 establishments, [ assume that the ordinance was constitutional when

adopted, see, e.9., Young v. American Min{ Theatces, Inc., 427 U.5,.30, 96 $.Ct, 2440, 49 L,.Ed.2d
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310 (1976), and assume for purposes of this case that the original ordinance remains valid to:lay.ﬂu

FN1. Although amicus First Amendment Lawyers Association argues that recent studies
refute the findings of adult business correlations with secondary effects sufficient to
justify such an ordinance, Brief for First Amendment Lawyers Assoaciation as Amicus
Curfae 21-23, the Issue is one I do not reach,

The clty subsequently amended its ordinance to forbid clusters of such businesses at one address, as
in-a mall. The city has, in turn, taken a third step to apply this amendment to prohibit even a single
proprietor from doing business In a traditional way that combines an adult bookstore, selling books,
magazines, and videos, with an adult arcade, conslsting of open viewing booths, where potential
purchasers of videos can view them for a fee,

From a policy of dispersing aduit establishments, the clty has thus moved to a paoticy of dividing them
in two. The justification claimed for this applicatlon of the new policy remains, however, the 1977
survey, as supplemented by the authority of one decided case on regulating adult arcades in another
State. The case authority Is not on point, see /nfra, at 1748, n. 4, and the 1977 survey provides ng
support for the breakup policy. Its evidentiary insufficlency bears emphasis and Is the principal reason
that I respectfully dissent from the Court's judgment today,

I

This ordinance stands or falls on the results of what our cases speak of as intermediate scrutiny,
generally contrasted with the demanding standard applled under the First Amendment to a content-
based regulation of expressien. The variants of middle-tier tests cover a grab bag of restrictive
statutes, with a corresponding variety of justifications. *455 While spoken of as content neutral,
these regulations are not uniformly distinct from the content-based regulations calling for scrutiny
that Is strict, and zoning of businesses based on their sales of expressive adult material receives mid-
level scrutiny, even though it raises a risk of content-based restriction. It is worth being clear, then,
on how close ta a content basis adult business zoning can get, and why the application of a middle-
tier standard to zoning regulation of adult bookstores calls for particular care.

Because content-based regulation applies to expression by very reason of what |s sald, it carries a
high risk that expressive limits are imposed for the sake of suppressing a message that is
disagreeable to listeners or readers, or the government, See Consofidated Egison Co. of N.Y. v, Public
Serv. Commin ofN. Y, 447 U.S, 530, 536, 100 S.Ct, 2326, 65 L .Ed.2d 319 (1980) {*[W]hen
regulation is based on the content of speech, governmental action must be scrutinized more carefully
to ensure**1745 that communication has not been prohibited merely because pubilc officiais
disapprove the speaker's views" (internal quotation marks omitted)}. A restriction based on content
survives only on a showing of necessity to serve a legitimate and compelling governmental interest,
combined with least restrictive narrow tailoring to serve it, see United Siates v. Playboy Entertainment

Group, Ing., 229 L5, 803, 813, 120 5.Ct, 1878, 146 L.Ed.2d 865 (2000); since merely protecting
listeners from offense at the message Is not a [egltimate interest of the government, see Cohen v,

Californla, 403 U.5. 15, 24-25, 91 S.Ct, 1780, 29 | .Ed,2d 284 (1971), strict scrutiny leaves few

survivers.

The comparatively softer intermediate scrutiny is reserved for regulations justified by something other
than content of the message, such as a stralghtforward restriction golng only to the time, place, or
manner of speech or other expression. It Is easy to see why review of such a regulation may be
relatively relaxed, No one has to disagree with any message to find something wrong with a
loudspeaker at three in the morning, see *456 Kovacs v. Cooper, 336 U.S. 77, 69 S.Ct. 448, 93 L.Ed,
=213 (1949); the sentiment may not provoke, but being blasted out of a sound sleep does. In such a
case, we ask simply whether the regulation is “narrowly tallored to serve a significant governmental
Interest, and ... leave{s] open ampie alternative channels for communication of the information,”

Clark v. Community for Creative Nop:-Violence, 468 U.S. 288, 293, 104.S, CL._3NG5, 82 L .Ed.2d 221
(1984). A middle-tler standard Is alse applied to limits on expression through action that Is otherwise
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subject to regulation for nonexpressive purposes, the best known example being the prohibition on
destroying draft cards as an act of protest, United Sfates v. O'Brien, 391 1.5, 367, 88 S.Ct. 1623, 20
hEd.2d 672 (1968); here a regulation passes muster “if It furthers an Important or substantial
governmental interest ... unrelated to the suppression of free expression” by a restriction *no greater
than is essential to the furtherance of that Interest,” ig,, at 377, 88 S.Ct. 1673, As mentioned already,
yet another middle-tier variety 1s zoning restriction as a means of responding to the “secondary
effects” of adult businesses, principally crime and declining property values In the neighborhood.

Renton v. Playtime Theatres, Inc, 475 U.S. 41, 49, 106 S.Ct, 925, 89 L,Ed,2d_29 (1986).7M4

£N2, Limiting such effects qualifies as a substantlal governmental interest, and an
ordinance has been said to survive if It |s shown to serve such ends without unreasonably
limiting aiternatives, Renton, 475 U..S,, at 50, 106 S.Ct. 925, Because Renton called its
secondary-effects ordinance a mere time, place, or manner restriction and thereby
glossed over the role of content In secondary-effects zoning, see infra, at 1745, I believe
the soft focus of its statement of the middie-tier test should be rejected in favor of the
United States v, O'Brien, 391 U.S. 367, 88 S.CL, 1673, 20 L.Ed.2d 672 (1968),
formulation quoted above. O'Brien Is a closer relative of secondary-effects zoning than
mere time, place, or manner regulations, as the Court has implicitly recognized. Ere v,

Paps A.M., 529 U.S, 277, 289, 120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (plurality
opinion).

Although this type of land-use restriction has even been called a variety of time, place, or manner
regulation, id,, at 46, 106 S.Ct. 925, equating a secondary-effects zoning regulation with a mere
regulation of time, place, or manner jumps over an Important difference between them. A restriction
on foudspeakers has no obvious relatlonship to the substance of *457 what Is broadcast, while a
zoning regulation of businesses in adult expression just as obviously does. And while it may be true
that an adult business is burdened only because of its secondary effects, It is clearly burdened only if
its expressive products have adult content. Thus, the Court has recognized that this kind of
regulation, though called content neutral, occupies a kind of limbo between full-blown, content-based
restrictions and regulations that apply without any reference to the substance of what Is said. /d,, at
47,.106 5,CL. 925,

**1746 It would in fact make sense to give this kind of zoning regulation a First Amendment label of
its own, and If we called it content correlated, we would not only describe it for what it Is, but keep
alert to a risk of content-based regulation that it poses. The risk lies in the fact that when a law
applies selectively only to speech of particular content, the more preclsely the content [s identifted,
the greater is the opportunity for government censorship. Adult speech refers not meraly to sexually
explicit content, but to speech reflecting a favorable view of being explicit about sex and a favorable
view of the practices it depicts; a restriction on adult content is thus also a restriction turning ¢n a
particular viewpoint, of which the government may disapprove,

This risk of viewpoint discrimination is subject to a relatively simple safeguard, however. If combating
secondary effects of property devaluation and c¢rime is truly the reason for the regulation, it is possible
to show by empirical evidence that the effects exist, that they are caused by the expressive activity
subject to the zoning, and that the zoning can be expected either to amellorate them or to enhance
the capacity of the government to combat them (say, by concentrating them In one area), without
suppressing the expressive actlvity itself, This capacity of zoning regulation to address the practical
problems without eliminating the speech Is, after all, the only possible excuse for speaking of
secondary-effects zoning as akin to time, place, or manner reguiations.

*458 In examlning claims that there are causal relationships between adult businesses and an
Increase in secondary effects (distinct from disagreement), and between zoning and the mitigation of
the effects, stress needs to be placed on the empirical character of the demonstration avallable. See

Mefromedia, Inc. ¥. San Diego, 453 U.S. 490, 510, 101 5.Ct. 2882, 69 L Ed.2d 80N {1981) ("[1]

udgments ... defying objective evaluation ... must be carefully scrutinized to determine if they are

anly a public ratienalization of an Impermissible purpose”); Young, 427 U.S,, at 84, 96 S.Ct,_2440
(Powell, J., concurring) ("{Clourts must be alert ... to the possibility of using the power to zone as a
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pretext for suppressing expression”). The weaker tha demonstration of facts distinct from disapproval
of the “adult” viewpaint, the greater the Ilkelihood that nothing more than condemnation of the

viewpolnt drives the regulation.EN3

EN. Reguiation of commercial speech, which is like secondary-effects zoning in helng
subject to an Intermediate level of First Amendment scrutiny, see Central

Elec, Corp, v, Public Serv. Comm'n of N. Y., 447 U.S, §57, 269, 100 5.Ct, 2343, 65
LEd.2d 341 (1980), provides an Instructive parailel In the cases enforcing an evidentiary
requirement to ensure that an asserted rationale does not cloak an illegitimate
governmental motive. See, e.g., Bubin v, Coors Brewing Co., 514 \.S. 476, 487, 115
2.Ct 15837, 131 1.6d,2d 532 (1995); Edentiefd v. Fane, 507 U.§, 761, 113 S.Ct, 1792,
123 L.Ed.2d 543 (1993). The government's “burden Is net satisfied by mere speculation
or conjecture,” but only by “demonstrat{ing] that the harms [the government) recites are
real and that its restriction will in fact alleviate them to a material degree.” Id., at 770-
£71, 113 5,01, 1792, For unless this “critical” requirement ts met, Rubin, supra, at 487,
115 5.Ct. 1585, "a State could with ease restrict commercial speech in the service of
other abjectives that could not themselves justify a burden on commerciai expression,”

Edenfield, supra, at 771, 113 5.CL 1792,

Equal stress should be placed on the point that requiring emplrical justification of ¢laims about
property value or crime Is not demanding anything Herculean. Increasad crime, like prostitution and
muggings, and declining property values in areas surrounding adult businesses, ars ail readily
observable, often to the untrained eye and certzinly to the police officer and urban planner. These
harms can be shown by police reports, crime statistics, and studies of market*459 value, all of which
are withln a municipality's capacity or avallable from the distilied experlences of comparable

communities. See, e.g., **1742 Renton, supra, at 51, 106 S.Ct. 925 Young. supra, at 55, 96 S.Ct,
2440,

And precisely because this sort of evidence Is readily avallable, reviewing courts need to be wary

. when the government appeals, not to evidence, but to an uncritical common sense In an effort to
justify such a zoning restriction. It is not that common sense Is always lilegitimate In First Amendment
demonstration. The need for independent proof varles with the point that has to be established, and
zoning can be supported by common experlence when there Is no reason to question it. We have
appealed to comman sense in analogous cases, even if we haye disagreed about how far it took us.
See EMMMMQQ};MMMM (plurality
oplnion); {d., at 313, and n. 2, 120 5.Ct, 1382 (SOUTER, )., concurring In part and dissenting In part).
But we must be careful about substituting common assumptions for evidence, when the evidence Is as
readily avallable as publlc statistics and municipal property valuations, lest we find out when the
evidence is gathered that the assumptions are highly debatable. The record in this very case makes
the point. It has become a commaonplace, based on our own cases, that concentrating adult
establishments drives down the value of nelghboring property used for other purposes. See Renton,

475 U.5., 3t 51, 106 S.Ct, 925, Young, supra, at55, 96 S.Ct, 2440, In fact, however, the city found
that general assumptlon unjustified by Its 1977 study. App. 39, 45,

The lesson Is that the lesser scrutiny applied to content-correlated zoning restrictions is n¢ excuse for
g government's failure to provide a factual demonstration for claims It makes about secondary effects;
on the contrary, this Is what demands the demonstration. See, e.q., Schad v, Mount Ephraim, 452
U.3.61,72-74, 101 S.Ct. 2176, 68 L.Ed,2d 671.(1981). In this case, howaver, the governmeant has
not shown that bookstores containing viewing booths, Isolated from other adult astablishments,
increase *460 crime or produce other negative secondary effects In surrounding neighborhoods, and
we are thus left without substantial justification for viewing the city's First Amendment restriction as
content correlated but not simply content based, By tha same token, the city has falled to show any
causal relationship between tha breakup pelicy and elimination or regulation of secondary effects,

II
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Our cases on the subject have referred to studies, undertaken with varying degrees of formailty,
showing the geographical correlations between the presence or concentration of adult business
establishments and enhanced crime rates or depressed property values, See, e.g., Renton, supra, at
20-31, 106 S.CL. 925; Young, 427 U.S., at 55, 96 S.Ct. 2440, Although we have held that
intermediate scrutiny of secondary-effects {egislation does not demand a fresh evidentlary study of its
factual basis if the published results of Investigations elsewhere are “reasonably” thought to be
applicable in a different municipai setting, Renton, supra, at 31-52, 106 $.Ct, 925, the clty here took
responsibliity to make its own enquiry, App. 35-162. As already mentloned, the study was
inconclusive as to any correlation between adult business and lower property values, &f., at 45, 106
5.Ct. 923, and it reported no association between higher crime rates and any isolated adult
establishments, But it did find a2 geographical correlation of higher concentrations of adult
establishments with higher crime rates, id...at 43, 106 S.Ct. 925, and with this study in hand, Los
Angeles enacted Its 1978 ordinance requiring dispersion of adult stores and theaters. This original
position of the ordinance Is not challenged today, and I will assume its justification on the theory
accepted in Young, that eliminating concentrations of adult establishments will spread aut the
documented secondary effects and render them more manageable that way.

**1748 The application of the 1983 amendment now before us Is, however, a different matter. My
concern is not with the *461 assumption behind the amendment itself, that a conglomeration of aduit
businesses under one roof, as in a minimall or adult department store, will produce undesirable
secondary effects comparable to what a cluster of separate adult establishments brings about, ante,
at 1735. That may or may not be so, The assumption that Is clearly unsupported, however, goes to
the city's supposed interest in applying the amendment to the book and video stores In question, and
in applying it to break them up. The city, of course, clalms no interest In the proliferation of adult
sstablishments, the ostensible consequence of splitting the sales and viewing actlvities so as to
produce two stores where once there was one. Nor does the Clty assert any interest in imiting the
sale of adult expressive materlal as such, or reducing the number of adult video booths In the city, for
that would be clear content-based regulation, and the city was carefui In its 1977 report to disclaim

any such intent, App. 54,EM4

FN4. Finally, the clty does not assert an Interest In curbing any secondary effects within
the combined bookstore-arcades. In Hart Bopk Stores, Inc. v. Edmisten, 612 F.2d 821
(1979), the Fourth Circuit upheld a similar ban in North Carolina, relying in part on a
county health department report on the results of an Inspection of several of the
combined adult bookstore-videc arcades in Wake County, North Carolina, Id,, at 828-82%.
n._9. The inspection revealed unsanitary conditlons and evidence of salacious actlvities
taking place within the video cubicles, Ibid, The city introduces this case to defend its
breakup policy although it Is not clear from the opinion how separating these video
arcades from the adult bookstores would deter the activitles that took place within them.
In any event, while Rentan v. Playtime_Theatres, Ing,, 475 U.S. 41. 106 S.Ct. 925, 8%
L.Ed.2d 20 (1986), allowed a city to rely on the experiences and studies of other cities, |t
did not dispense with the requirement that “whatever evidence the city relies upon [be)
reasonably believed to be retevant to the problem that the city addresses,” id., at 51-52,
106 3.Ct. 925, and the evidence relied upon by the Fourth Clrcuilt Is certainly not
necessarily relevant to the Los Angeles ordinance. Since November 1977, five years
before the enactment of the ordinance at issue, Los Angeles has regulated adult video
booths, prohibiting doors, setting minimum levels of lighting, and requiring that thelr
interiors be fully visible from the entrance to the premises. Los Angeles Municipal Code §§
103.101(i), (j). Thus, it seems less likely that the unsanitary conditions identified in Hart
Book Stores would exist in video arcades In Los Angeles, and the city has suggested no
evidence that they do. For that reason, Hart Book Stores gives no indication of a
substantlal governmental Interest that the ban on multiuse adult establishments wouid
further.

*462 Rather, the city apparently assumes that a bookstore seiling videos and providing viewing
booths produces sacondary effects of crime, and more crime than would result from having a single

. store without booths in one part of town and a viden arcade In another. 48 Byt the city neither says
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this in so many words nor proffers any evidence to support even the simple proposition that an
otherwise lawfully located aduit bookstare comblined with video booths will produce any criminal
effects. The Los Angeles study treats such combined stores as one, see jd., at 81-82, 96 S.Ct, 2440,
and draws no general conclusion that individual stores spread apart from other adult establishments
(as under the basic Los Angeles ordinance) are assoclated with any degree of criminal activity above
the ganeral norm; nor has the city called the Court's attention to any other empirical study, or even
anecdotal police evidenca, that supports the city’s assumption. In fact, if the Los Angeles study sheds
any light whatever on the city's position, it is the light of skepticism, for we may fairly suspect that
the study said nothing about the secondary effects of **1 749 freestanding stores because no effects
were observed. The reasonable supposition, then, is that spiitting some of them up will have no

consequence for secondary effects whatever,[N8

FMN5. The plurality indulges the city's assumption but goes no further to justify it than
stating what Is obvious from what the city's study says about concentrations of adult
astablishments (but not Isolated ones): the presence of several aduit businesses in one
neighborhood draws “a greater concentration of adult consumers to the neighborhood,
[which] elther attracts or generates criminal activity,” Ante, at 1735,

FNG&. In Repton, the Court approved a zoning ordinance “aimed at preventing the
secondary effects caused by the presence of even one such theater in a given
neighborhood.” 425 U.S., ak 50, 106 5.CL, 928, The city, however, does not appeal to
that decisian to show that combined boaokstore-arcades isolated from other adult
establishments, iike the theaters in Renlon, give rise to negative secondary effects,
perhaps recognizing that such a finding would only cail into doubt the sensibility of the
city‘s decision to proliferate such businesses. See ante, at 1736. Aithough the question
may be open whether a city can rely on the experiences of other cities when they
contradict its own studles, that question is not Implicated here, as Los Angeles relies
exclusively on its own study, which Is tellingly silent on the question whether isolated
adult establishments have any bearing on criminal activity.

*463 The inescapable point is that the city does not even clalm that the 1977 study provides any
support for Its assumption. We have previously accepted studies, like the city's own study here, as
showing a causal connection between concentrations of adult business and identified secondary

effects.®Z since that Is an acceptable basls for requiring adult businessas to disperse when they are
housed in separate premises, there [s certalnly a relevant argument to be made that restricting their
concentration at one spacious address should have some effact on sales and traffic, and effects In the
neighborhood, But even if that argument may fustify a ban on adult "minimalls,” anta, at 1735, it
provides no support for what the city proposes to do here. The hookstores involved here are not
concentrations of traditionally separate adult businesses that have been studied and shown to have an
association with secondary effects, and they exemplify no new form of concentration like 2 mall under
one roof. They are combinations of selling and viewing activities that have commonly been combined,
and the plurality itself recognizes, ante, at 1738, that no study conducted by the city has reported
that this type of traditional business, any more than any other adult business, has a correiation with
secondary effects *464 In the absence of concentration with other adult establishments in the
neighborhood, And even If splitting viewing booths From the bookstores that continue to sell vigeos
were to turn some customers away (or send them in search of video arcades In other neighborhoods),
It is nothing but speculation to think that marginally lower traffic to one store would have any
measurable effect on the neighborhooed, let alone an effect on asscclated crime that has never been

shown to exist in the first place. EN8

EN?7, As already noted, n. 1, supra, amicus First Amendment Lawyers Association argues
that more recent studies show no such thing, but this case Involves no such chalienge to
the previously accepted causal connection,

ENE. Justice KENNEDY would indulge the city in this speculation, so long as it could show
that the ordinance will "leav[e] the quantity and accessibility of speech substantially
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intact.” Ante, at 1742 {opinion concurring in judgment). But the suggestion that the
. speculated consequences may justify content-correlated regulation if speech is only

slightly burdened turns Intermediate scrutiny on its head. Although the goai of
intermediate scrutiny is to filter out laws that unduly burden speech, this is achieved by
examining the asserted governmental interast, not the burden on speech, which must
simply be no greater than necessary to further that interest, Erle, 529 1).5.,.at 301, 120
A.CL 1382; see also n. 2, supra. Nor has Justice KENNEDY even shown that this
ordinance leaves speech “substantially intact.” He posits an example n which two adult
stores draw 100 customers, and each business operating separately draws 49, Anle, at
1743. It does not follow, hawever, that a combined

hitp://web2.westlaw.com/result/documentiext.aspx7docsample=False&sv=Split&service=... 7/23/2007

Appellants' Appendix Page 960
000000651

SUPP.ROA00821




APPENDIX 15

Appellants Appendix Page 961
000000652

SUPP.ROA00822



38 Cal.Rpir.3d 16 | . Page | of 16

135 Cal.App.4th 488, 38 Cal.Rptr.3d 16, 06 Cal, Dally Op. Serv. 130, 2006 Dally Journai D.A.R, 151
Briefs and Other Related Rocuments

Court of Appeal, First District, Division 3, California,
CALIFORNIA HIGHWAY PATROL, Petltioner,
V.
The SUPERIOR COURT of Alameda County, Respondent;
Esteban Allende et al., Real Parties in Interest.
No. A10%209,
Jan. 4, 2006.
As Modified on Denial of Rehearing lan. 31, 2006.

Review Denied March 29, 2006,FN”

EN* Corrigan, 1., did not participate therein.

Background: Drivers who objected to eémergency response costs which had been charged against
them under statutes permitting reimbursement of costs incurred In an Incident resulting from a person
driving under the Influence of intoxicants (DU} sued the California Highway Patrol (CHP) seeking
declaratory and Injunctive relief. The Superior Court, Alameda County, Bonald Sabraw, J., granted
summary adjudication in favor of drivers, limiting recoverable costs under the statutes. CHP filed
petition for writ of mandate,

Holdings: The Court of Appeal, Pollak, 1., held that:

(1) for purposes of these reimbursement statutes, qualifying “incident” need not be actual autamobile
accident, but must involve something more than mere DUI arrest, and

(2) recoverable “expense of emergency response” under these statutes Inciudes costs of activities
related to enforcement of DUI faws at scene and traveling to and from scene, but costs Incurred after
DUI suspect is booked and required reports are prepared are not recoverable,

Petition granted.

West Headnotes

[1] KeyClte Notes

250 Mandamus
2301 Nature and Grounds In General
.- 250k4 Remedy by Appeal or Writ of Error
+230k4(4) k. ModHfication or Vacation of Judgment or Order. Most Clted Cases

Interlocutory writ review was appropriate for petition filed by Califernia Highway Patrol challenging
trial court’s restrictive interpretation, in response to plaintiffs' motion for summary adjudication in
declaratory judgment action, of statutes permitting reimbursement of costs [ncurred in an incident
resulting from a person driving under the Influence of Intoxicants (OUI}, because the petition raised
an issue of first impression that was of widespread Interest, as the multiplicity of similar, pending
lawsults conflrmed, and thus judicial economy would be served by early appellate resolution of Issue
raised. West's Ann.Ca[.C.C.P, § 437¢(m)(1): West's Ann.Cal,Goy,Code §§ 53150, 53156.

%

[2] KeyCite Notes
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.- 30 Appeal and Error
- -30XV] Review
+ 3DXVI(F) Trial De Novo
- 30k892 Trlal De Novo
<+ 30k893 Cases Triable in Appellate Court

+--30k893(1) k. In General. Most Clted Cases

The Court of Appeal reviews de novo the trial court's decislon to grant summary adjudication and Is
not bound by the trial court's stated reasons or rationales.

El

3] KeyCite Notes

.7+ 268 Municipal Corporations
- ~268VIIT Municipal Expenses and Charges and Statutory Liabilities
. -268k258 k. Expenses of Municlpal Government in General. Most Cited Cases

For purposes of statutes permitting law enforcement agency to seek relmbursement of costs Incurred
during response to “Iincident” resulting from person driving under influence of intoxicants (DUI),
quallfying incident need not be actual automaobile accident, but must Invoive something more than
mere DUI arrest; while scope of statute encompassed more than accldents, there was nothing in
legislative history to indicate legisiative intent te include arrests following ordinary traffic stops. West's
ann.Cal.Gov.Code 8 53150, 53156,

G
[4] KeyCite Notes

.27 Amicus Curiae
- -27k3 k, Powers, Functions, and Proceedings. Most Cited Cases

As a general matter the appellate court does not consider new arguments raised on appeal by amicus
curlae, but there are occasions when it is appropriate to do so.

&

[5] KeyCite Notes

.- 361 Statutes
- -361VI Construction and Operation
+-361VI(A) General Ruies of Construction
. -361k204 Statute as a Whole, and Intrinsic Alds to Construction
---361k206 k. Giving Effect to Entire Statute. Most Cited Cases

Whenever possible, significance must be given to every word in pursuing the legisiative purpose, and
the court should avoid a construction that makes some words surplusage.,

E

{6] KeyCite Notes

-+368]1 Statutes
: . -361VI Construction and Operation
~361VI[{A} General Rules of Construction
< »361k213 Extrinsic Aids to Construction

+-361k217.4 k. Leglslative History in General. Most Cited Cases

As a general rule In order to be cognlzable, legistative history must shed light on the coliegial view of
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the Legislature as a whole,

@

[Z] KeyClte Notes,

301 Statutas
+~3Q1VI Construction and Qperation
---361VI(A) General Rules of Construction
- 361k213 Extrinsic Alds to Construction
- 361k216 k. Motlves and Oplinions of Leglsiators. Most Cited Cases

The views of an individual legislator ar staffer concerning the interpretation of legislation may not
properly be considered part of a statute’s legislative history, particularly when the views are offered
after the statute has aiready been enacted.

XC|

[8] KeyClte Notes

- -361 Statutes
- 361VI Construction and Operation
-~ -361V1(A) General Rules of Construction
++-361k213 Extrinsic Aids to Construction
- -361k219 Executive Construction
- 361k219(3) k. Long Contlnuance of Construction, and Approval or Acquiescence. Most

Clted Cases

The legislative fallure t¢ modify a consistent and longstanding administrative interpretation, which the
Legistature Is presumed to know, may reflect legisiative approval of the administrative interpretation.

[9] KeyCite Notes

361 Statutes
- 361VI Constructlon and Operation

- 361VI{A) General Rules of Construction
-361k213 Extrinsic Aids to Construction
- -361k217.3 k. Legislative Hearings, Reports, Etc. Most Cited Cases

Opinions of the Legislative Counsel are not binding on the court that Is construing a statute, though
they may be consldered in ascertaining legislative Intent,

. -268 Municipal Corporations
© -268VIII Municipal Expenses and Charges and Statutory Liabilities
< 268k258 k. Expenses of Municipa! Government in General, Most Cited Cases

{10) KeyClte Notes

Recoverable “expense of emergency response,” under statutes permitting law enforcement agency to
seek reimbursement of costs Incurred during response to incident resulting from person driving under
influence of Intoxicants (DUI), Included costs of activities related to enforcement of DUY laws at scene
and traveling to and from scene, but costs incurred after DUI suspect was booked and reports
prepared were not recoverable; cost of performing field sobriety test and making arrest, transporting
and booking driver, administering chemical tests, and preparing reports were recoverable, as well as
costs for activities unrelated to enforcement of DUI laws, such as directing traffic and ensuring public
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safely at accldent site, investigating accident, preparing accident reports, and transpaorting disabled
vehicles. West's Ann.Cal.Gov.Code 8§ 53150, 53156(a).

See 1 Witkin, Summary of Cal, Law_(10th ed, 2005) Contracts, § 104; Cal, Jur. 3d, Criminal Law:
Past-Trial Proceedings, § 421.

**18 3, Chandler_ Visher, Matthew ). Witteman, San Francisco, Bradiey C. Arnold, for real parties in
interest Esteban Allende et al.

Bili Lockyer, Attorney General, Miguel A, Nerl, Fiel Tigno, Supervising Deputy Attorneys General,
Karen Donald, Deputy Attorney General, for petitioner California Highway Patrol.

Ann_Milier Ravel, County Counsel Winifred Botha, Lead Deputy County Counsel Aryn P. Harris, Deputy
County Counsel for County of Santa Clara and the League cf Californla Cities as amicus curlae on
behalf of petitioner,

POLLAK, 1.

*492 California law permits public agencles such as petltioner Californla Highway Patrol (CHP) to seek
reimbursement of emergency *493 response costs from any person causing an incident reguiring an
emeargency response as a consequence of driving under the influence of alcohol or drugs {sometimes

referred to as DUI). {Gov.Code, § 53150.)%™! In this writ proceeding we consider which costs a public
agency may recover under the governing statute,

EM1., All further statutory references are to the Government Code unless otherwise
specified.

The trial court granted summary adjudication to real party in Interest Esteban Allende, concluding that
the CHP may not recover expenses incurred to enforce the laws that prohiblt driving under the
influence of alcoho! or drugs, Including the cost of performing a field sobriety test and making an
arrest. The trial court limited recovery to response costs for actlvities which it deemed unrelated to
enforcement of the DUI laws, such as directing trafflc and ensuring public safety at the accldent site,
investigating the accident, preparing accldent reports, and transporting disabled vehicles, The CHP
argues that the trial court applied too restrictive a standard, which would compel It te perform an
artificial and unworkable allocation of officer response time Into recoverable and nonrecoverable
components, We agree with the CHP and, accordingly, grant a paremptory writ of mandate.

FACTUAL AND PROCECURAL BACKGROUND

The relevant material facts are undisputed. Esteban Allende caused an accldent while driving under
the influence of alcohol. Three CHP officers responded to **19 the scene, No one was Injured and the
accldent caused what the CHP described as minor damage to the two vehicles involved, Aliende
concedes the proximate cause of the accldent was the negligent operation of his vehicle.

The CHP bllled Allende $360 for its costs in reésponding to the accident. The CHP claimed 7.5 hours of
offlcer time at a rate of $48 per hour, itemized as 3.5 hours for accident investigation, 0.5 hours for
vehicle storage, 3.0 hours for “in custody” activities, and 0.5 hours for traffic control,

The 3.5 hours billed for accident Investigation are described as officer response time, on-scene
investigation, follow-up investigation, and writing reports, Including an officer's sworn statement
(Forrn DS-367), a DUI arrest report (Form 202), a vehicle accident report {Form STD 270), and a
traffic collision report (Form 555}. The half-hour billed for vehicle storage Includes time spent calling
for a tow, watting for the tow truck, filling out paperwork related to the tow, and otherwise processing
the towing of Allende's vehicle, The three hours for “in custody” time include time spent on a field
sobriety test and Allende's arrest as weil as the transportation, chemical testing, and *494 booking of
Allende. The half-hour for traffic control includes time spent directing trafflc, placing flares, and
otherwise controlling traffic at the scene of the accident.

Allende pald $63 toward the $360 invelce. Then he and another person who received a simifar CHP bill

http://web2.westlaw.com/result/documentiext.aspx?docsample=False& sv=Split&service=.,. 7/23/2007

Appellants' Appendix

SUPP.ROA00826

Page 965
000000656



38 Cal.Rptr.3d 16 Page 5 of 16

for emergency response expenses assoctated with a DUI-related accident, Michele Grundhoeffer, filed
a class action complaint against the CHP. In the operative complaint, Allende and Grundhoeffer seek
to certify several classes of persons who received bills from the CHP for emergency response
expenses in which some or ail of the billed services allegedly are not “emergency response” services.
Allende and Grundhoeffer contend the CHP may blll only for goods and services rendered at the scene
of an incident or for the salaries of pollce personngl going to and from the scene. According to the
complaint, “law enforcement” costs Incurred for the Investigation, detention, arrest, and booking of
individuals suspected of a DUI offense do not quaiify for relmbursement. In addition to seeking
declaratory and Injunctive relief, the complaint contalns causes of action for breach of contract,
breach of the implied covenant of good faith and falr dealing, restitution, and an equal protection
claim that DUI defendants are singled out to pay law enforcement costs without being afforded
criminail proceduratl protections,

Allende filed a motion for summary adjudication as to three of the causes of action for declaratory
relief, seeking a determination that under section 53150 the CHP may not charge for the cost of his
arrest, the cost of services renderad away from the scene of the accident, or the cost of the DUI

investigation . E¥2 In order to obtain a definitive Interpretation of the statutes in question, the CHP
walved its right to resolve class issues, including whether certification of 3 class is proper, prior to
adjudication on the merits, The partles prepared a stipulated set of undisputed facts in order to permit
the court to address the purely legal question of the proper interpretation of sectlons 53150 and
53136.

FNZ. Allende moved for summary adjudication of the second, third, and fourth causes of
action, which seek declaratory refief. These causes of action seek a determination of the
rights and obligations of the parties under sectinn 53150 et seq. with respect to (1)
whether the CHP may bili for iaw enforcement actjvities, (2) whether the CHP may bill
only for goods and services rendered at the scene of an incident, or for the salaries of
personnei going to and from the scene, and (3) whether the CHP may bill for investigative
costs,

The trial court granted summary adjudication on the first, second, third, and **20 fourth causes of

action, declaring the rights and obligations of the parties under sections 53 150 and 53156.E83 The
trial court held that “the CHP may bill Allende oniy for the expense of the CHP's emergency response
to the *495 accident on March 26, 2003, that arose directly because of the response to the incident,
The CHP can recover the salaries of the CHP officers who have to spend time directly related to an
incident. This will include matters such as responding to the scene of an accident ..., directing traffic
and ensuring public safety at the site of the accident ..., investigating the accident ..., preparing
reports about the accldent (including, but not limited ta Form STD 270 and Form 555) ..., {and]
transperting any disabled vehicles. The CHP may not, however, recover for officer time spent because
a driver was driving the vehicle under the influence as prohibited by Venhicle Cade 23152 or other
Vehicle Code sections. This will include matters such as performing a field sobriety test, making an
arrest, transporting the driver, booking the driver, administering chemical tests, and preparing reports
about the potentlal violation of Vehicle Code 23152 or other Vehicle Code sections (Including, but not
imited to Form 202},”

EN3. Allende did not move for summary adjudication on the first cause of action for
declaratory relief, That cause of action appears merely to reiterate the issues on which
Allende seeks declaratory relief in the second, third, and fourth causes of action.

The court held that in-custody costs are not recoverable but that costs for traffic controf, vehicle
storage, and accident Investigation are recoverable, A potential factual dispute arose concerning the
allocation of time between recoverable and nonrecoverable components for accldent Investigation
because the time spent preparing reports Inciuded preparation of the DUI arrest report (Form 202),
which is not a recoverable expense under the trial court's analysis. However, Allende conceded that
for the purpose of the motion al! costs assoclated with accldent investigation could be treated as
arising from response to the incident, and the court therefore heid the salaries for the full three and a
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half hours of accident investigation to be recoverable. A triable issue of materlal fact would have
existed but for Allende's concession, which the trial court stated was based on the factually
Improbable assumption that the officers spent no time preparing the DUI arrest report. The trial court
thus concluded the CHP may recover $216 of the $360 Allende was originally charged.

Noting that the interpretation of sections 53120 and 53156 presents a controlling question of law as
te which there are substantial grounds for a difference of oplnion, the tral court invited Interlocutory

review of its ruling, citing Code of Civll Pracedure section 16G.1. The court observed there are four

similar cases pending in Alameda County, as well as additional simllar cases filed in other countles.

The CHP thereafter ftied in this court a petition for a writ of mandate challenging the trial court's
order. After we issued an order to show cause, the County of Santa Clara and the Leaque of California

Citles submitted a *496 request to file an amicus curiae brief, EN4 County of Santa Clara contends the
court's analysis wil! not be complete unless we first address what constitutes an “incident” triggering a
public agency's right to seek reimbursement of costs under section 53150. Because the definition of
“Incident” bears upon those costs that are recoverable under the statute, we granted the request to
file an amicus brief and afforded the parties an opportunity to respond.

FN4, For ease of reference, we refer to amicl curlae collectively as amicus or County of
Santa Clara,

**21 DISCUSSION

1. Standard of review

@

(11 “An order granting a3 motlon for summary adjudication may be reviewed by way of a petition

for a writ of mandate.” ( Intried v,_Superior Court (2004) 117 Cal.App.4th 72, 81, 12 Cal.Rptr.3d 97;
Code Clv. Proc., § 437¢, subd, (m}(1).) Appeal from a judgment after trial ordinarily represents an
adequate remedy at law for a party aggrieved by an order granting summary adjudication. Here,

however, interlocutory writ review is appropriate because the petition ralses an Issue of first
impression that is of widespread interest, as the multiplicity of similar lawsuits confirms. (See Qmaha
Indemaolity Co. v, Supecior Court (1989) 209 Cal.App.3d 1266, 1273, 238 Cal.Rptr, £6.) Judicial
economy Is served by an early appellate resolution of the issue.

&

[2] “"We review de novo the trial court's decision to grant summary adjudication and are not
bound by the trial court's stated reasons or rationales.” (_Seripps Clinic v, Superior Court (2003) 108
Cal.App,4th 917, 927, 134 Cal.Rptr.2d 1Q1.) Summary adjudication shall be granted when there is no
triable Issue as to any material fact and the moving party is entitled to judgment as a matter of faw.
(Code Civ, Prog,, §.437c¢, subd, {¢).) There are no disputed material facts here relevant to those costs
that are recoverable under sections 53150 and 53156, subdivision (a).

Our task Is one of statutory interpretation. * 'The fundamental purpose of statutery construction is to
ascertain the intent of the lawmakers so as to effectuate the purpose of the law.' ” (_In re Marrfage of
Harris (2004) 34 Cal.4th 210, 221, 17 Cal.Rptr.2d 842, 96 P.3d_141.) "We begin by examining the
statutory language, glving the words thelr usual and ordinary meaning. [Citation.] If there Is no
ambiguity, then we presume the lawmakers meant what thay said, and the p!ain meaning of the
language governs. [Citations.) If, however, the statutory terms are ambiguous, then we may resort to
extrinsic sources, including the ostensible objects to be achieved and the legislative history, [Citation.]
In such circumstances, we ' “select the *497 construction that comports mast closely with the
apparent intent of the Legislature, with a view to promoting rather than defeating the general purpose
of the statute, and avold an interpretation that would lead to absurd consequences.” * * { Day v, City

of Fontana (2001) 25 Cal.4th 268, 272, 105 Cal.Rpte.2d 457, 19.£,3d 1196,)
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L

2. Sections 53150 and 53156

Sactions 53150 through 53159 establish the statutary framework allowing public agencies to recover
emergency response expenses from persons who intentlonally or negligently cause incidents requiring
an emergency response. Section 53150 defines the circumstances under which a person driving a
motor vehicle may be liable for the expense of an emergency response, and section 53156,
subdivision_(a) {hereafter section S3156(a}) defines “expense of an emergancy response.”

Section 23130 provides: “Any person who is under the influence of an alcoholic beverage or any drug,
or the combined Influence of an alcoholic beverage and any drug, whose negligent operation of a
maotor vehicle caused by that influence proximately causes any incident resuiting in an appropriate
emergency response, and any person whose intentionally wrongful conduct proximately causes any
inctdent resulting in an appropriate emergency response, is llable for the sxpense of an emergency

response by & public agency to the incident,” EN2

FNS. Simllarly, sectlons 53151 and 53152 hold operators of civil alrcraft and boats liable
for the expense of an emergency response to a DUI incident or an incident resulting from
the operator's intentionally wrongful conduct. Section 53153 sets out presumptions for
determining when a person is under the influence.

* %22 Sectlon 53156(a) defines “expense of an emergency response” as "reasonable costs incurred by
a public agency in reasonably making an appropriate emergency response t6 the incident, but shall
only include those ¢osts directly arising because of the response to the particular incident. Reasonable
costs shall include the costs of providing police, firefighting, rescue, and emergency medical services
at the scene of the incident, as well as the salaries of the personne! responding to the Incident.”

As originally enacted, section 53155 |limited a person's {lability for emergency response expenses to
$500 for a particular Incident. {(Added by Stats.1985, ch. 337, § 1,) In 1986 the Legislature amended
sectlon 531553, increasing the liabllity Hmit to $1,000 per incident, {As amended by Stats.1986, ch.
1112, § 1.} Effective January 1, 20085, the liability limit is $12,000 per incident. (§ 53155, as amended
by Stats.2004, ch. 51, § 1.)

*398 3, What qualifies as an "Incldent” under section 531507

[3] Eg The petition requires determination of whether the “expense of an emergency response,” as
defined in section 53156(a), Includes costs associated with functions performed to investigate and
prosecute a violation of the DUI laws, as distinct from public safety functions unrelated to potential
criminal prosecution. However, before addressing which costs are recoverable, we must flrst
determine what constitutes an "incident” under sectlpn 53150, triggering a public agency's right to
seek reimbursement. Amicus contends the trial court predicated Its analysls on the flawed and unduly
restrictive assumption that an “incldent” Is equivalent to an “accident.” According to County of Santa
Clara, an arrest for driving under the Influence of alcohol or drugs qualifies as an “incident,”

regardless of whether the driver causes an accident.t®

FNG, Although the amicus contends the term “incldent” encompasses more than
accidents, It does not propose a more precise definition of the term other than to urge
that DUI arrests qualify as “incidents.”

[

[4] As a general matter we do not conslder new arguments raised on appeal by amicus curiae.
{ Youngery, State of California (1982) 137 Cal.App.3d 806, 813-814. 187 Cal.Rptr. 310.) However,
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there are occaslons when It is appropriate to do so. (See £.L. White, Inc, v. City of f Huntington Beach
(1978) 21 Cal.3d 497, 510-511, 146 Cal.Rptr, 614, 579 P.2d 505.) This Is such an occasion, We agree
with County of Santa Clara that the definition of “Incident” Is fundamental to the analysis of those
costs that are recoverable under sections 53150 and 533156(a). If a public agency may recover Its
response costs assoclated with a DU! arrest even when no accident results, such law enforcement
costs necessarily would be recoverable when the driver's Intoxication causes an accldent. The issue
ralsed by County of Santa Clara is a purely legal Issue of statutory interpretation and Is not dependent
upon the development of a factuai record In the triai court. Moreover, the positions taken by the
parties and the trial court are based on assumptions about what constitutes an “incigent.”
Accordingly, we address the definition of “incldent” as used in section 53150. We have afforded the
parties an opportunity to brief the issue, (§ 68081.)

[3] Nowhere In the statute is the term “incident” defined. Based on the plain language of section
2.3150, however, "Incident” necessarily means something more than the negligent operation of a
motor **23 vehicle while under the influence of an intaxicant. Section 53150 contalns five elernents
that must be satisfled before costs may be Imposed: “Any person who is [1] under the influence of an
alcoholic beverage or any drug, ... [2) whose negligent operation of a motor vehicle [3] ¢aused by
that influence [4] proximately causes any incident [5] resulting in an appropriate emergency
response, ... is *492 llable for the expense of an emergency response by a public agency to the
incident.” The “negligent operation of a motor vehicla” caused by drinking or drug use must
proximately cause the "incldent” requiring an emergency response, Thus, the “incident” and the
impaired driving that cause it are distinct events. Any cther reading would render the word "Incident”
superfluous, violating the principle of statutory construction that “whenever possible, significance
must be given to every word in pursuing the legislative purpose, and the court should avoid a
construction that makes some words surplusage.” (See Agnew v, State 8d, of Equalization (1999) 21
Cal.4th 310, 330, 87 Cal Rptr,2d 423, 981 P.2d 52.)

Although an arrest is an event distinct from the negligent driving that prompts 1t, an arrest following a
traffic stop by itself does not qualify as an “incident.” If the Leglslature had intended any police
intervention Involving a person driving under the influence to qualify for recovery of response costs, it
could have provided simply that a person is llable for costs incurred by a public agency responding to
that person's operation of a vehicle while Intoxicated. There would have been no need to add the
requirement of an incident, Moreover, regardless of how one defines “incident,” the term is followed
by language limiting the incidents for which costs may be recovered to those “resulting In an
appropriate emergency response.” (§ 53150.) It would be a highly stralned interpretation to consider
stopping @ moterist for driving under the influence, without more, as an “*emergency” within the
meaning of section 53150, Indeed, the Vehicle Cade defines "emergency response situatlon” in one
context to mean "instances in which necessary measures are needed in order to prevent Injury or
death to persons or to prevent, confine, or mitigate damage or destruction to property.” (Veh.Code, §
23116, subd._(g).) White the purpose underlying the prohibition of driving under the Influence and the
enforcement of that prohibition is of course public safety, that general objective hardly transforms
every arrest for DUI into an emergency.

County of Santa Clara contends that interpreting “Incldent” as “accldent” would lead to absurd results,
arguing that a person who scuffs a lamp post while parking would cause an “Incident” but an
intoxicated driver who glves rise to an emergency response by stalling on traln tracks would not. But
neither the parties nor the trial court have taken the pasition that an “Incident” must Involve an
accident. The trial court acknowledged that an event “such as abandoning a vehicle in a roadway and
impeding or blocking the normal and reasonable movement of traffic” may constitute an incident. The
CHP has chosen as a matter of policy to seek cost recovery only for traffic accidents, but its internal
policy documnents acknowledge that the statute aliows reimbursement for costs asscciated with any
DUI incldent, not simply accidents. Moreaver, we are not persuaded that absurd results will follow
unless “Incident” 1s defined to Include simple traffic stops resulting In *500 DUI arrests. As the trial
court recognized, an event not Involving an accident may necessitate an emergency response.
Situations such as the abandonment of a vehicle on raliroad tracks, unlike a traffic stop or an arrest at
a DUI checkpolnt, may involve an emergency response to prevent harm to persons or property and
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require more of a peace officer’'s time and attention than the typical enforcement of the DUI laws.

*¥24 To the extent there Is ambiguity in the meaning of “incident,” we turn to legislative history for
guidance. { Qay v. City of Fontana, supra, 25 Cal.4th at p, 272, 105 Cal.Rptr.2d 457, 19 P.3d 1196.)
The cost recovery statutes, codifled in sections $315Q through 53158,24 were added to the
Government Code In 1985 by Senate Bil) No. 735 (1985-1986 Reg. Sess,). (Stats, 1885, ¢h, 337, 8§ 1.)
As Introduced, Senate Bill No, 735 required the occurrence of a drunk-driving acclident before a public
agency could recover emergency response ¢osts, The Initlal proposal would have limited cost recovery
to situations involving an “Incident resulting in injury o or death to any person, including [the driver],
or damage to any property....” (Sen. Bill No, 735 (1985-1986 Reg. Sess.) as introduced Mar. 4,
1985.) The legislation was patterned after other laws allowing recovery of costs incurred in responding
to fires started negligently or intentionally. (See Legls. Counsel's Dig., Sen. Bill No. 735 (1985-1986
Reg. Sess.) as Introduced Mar, 4, 1985, p. 1.) The Senate subsequently amended Senate Bill No. 735-
to address the admissiblllty In a subsequent criminal action of testimony in proceedings under the cost
recovery statute-but it retained the requirement that an incident result In personal injury, death, or
property damage In order t¢ permit cost reimbursement. {Sen. Bill No. 735 (1985-1586 Reg. Sess.)
as amended Apr. 18, 1985.)

EN7, Sectipn 53159 addresses several additional situations in which public agencies may
seek recovery for emergency response ¢costs and was added to the Government Code by
lagislation passed in 2004, {Stats,2004, ch. 51, § 2,)

The Assembly Judiciary Committee next reviewed Senate BIll No. 735 and questioned whether the
accldent-based limitation was too narrow: “*What is the rationale for requiring Injury or damage in
order to trigger liability? Would it not be more appropriate for Habitity to arise whenever a public
agency reasonably provides emergency services in response to such an incident, whether or not there
is damage?” {Assem. Com. on Jud., Analysis of Sen. Bill No, 735 (1985-1986 Reg. Sess.) as amended
Apr. 18, 1985, p. 2.} In response to this concern, the Assembly amended the legislation so that
reimbursement coukd be sought for emeargency response costs regardless of whether an incident
resulted In property damage or personal injury. (Sen. Blll No, 735 (1985-1986 Reg. Sess.) as
amended June 12, 1985,) The Legislature ultimately passed this version of the bill. Relying in part on
this legislative history, County of Santa Clara argues that the Legislature intended to expand the bill's
coverage to include arrests, We *501 disagree. While the scope of the statute was expanded to cover
more than accldents, there Is nothing to Indicate the Legislature intended to include arrests foliowing
ordinary traffic stops. We have found no support In the legislatlve history for the proposition that an
ordinary traffic stop constitutes an emergency response,

K
[6] [7]) E County of Santa Clara claims that when the Legislature increased the cost recovery
cap in section 53155 from $500 to $1,000, the author of Senate BIll No, 735 clarifled that arrests are
considered “incldents.” However, the document onh which amicus bases this claim Is not cognizable as
legislatlve history. "[A]s a genera! rule In order to be cognizable, legislative history must shed light on
the coliegial view of the Leglslature as a whole.” { Kaufman & Broad Communities, In¢. v.
Performance Flasfering, Inc. (2005) 133 Cal.App.4th 26, 30, 34 Cal.Rptr.3d.52Q.) In the document in
question, someone identified as the legislative analyst for the author of Senate Bl No. 735 answers
questions about the Legislature's intent In enacting the blll, Among other things, the date, source, and
purpese of this document are unclear, {See i7,_at p. 37. 34 Cal.Rptr, 3d 520,) Based on the **25
cantext of the discussion, the document appears to have been created after both the enactment of
Senate Bill No. 735 and the subsequent amendment Increasing the cost recovery limit. Legislative
history, of course, reflects the understanding of the Leglslature as a whoie at the time it enacts 2
statute, The views of an individyal legislator or staffer concerning the interpretation of [egislation may
not properly be consldered part of a statute’s legislative history, particularly when the views are

offerad after the statute has already been enacted. { Id. at p, 38, 34 Cal.Rptr.3d 520.}

Axl

[8] County of Santa Clara also suggests the Legislature has tacitly approved the practice of billing
http://web2.westlaw.com/result/documentiext.aspx?docsample=False&sv=Split&service=...  7/23/2007
Appellants Appendix Page 970
000000661

SUPP.ROA00831



38 Cal.Rpir.3d 16 Page 100t 16

drunk drivers for costs associated with ordinary arrests, claiming the Legislature was aware of the
practice but left the statute unchanged in this respect when it amended other provisions In the
statute. Amicus cites newspaper articles from the late 1980's indicating that a number of cities were
attemnpting to recover costs associated with DUI arrests. The legislative failure to modify a consistent
and longstanding administrative Interpretation, which the Legislature is presumed to know, may
reflect legislative approval of the administrative interpretation. (See Yamaha Corp,_of America v. State
8d._of £qualization (1998) 19 Cal.4th 1, 22, 78 Cal.Rptr.2d. 1, 960 P.2d 1031.) While this principle
may apply when a state agency Is charged with administering a particular statutory scheme, it has
dubious application when numerous cities and countles are charged with applying state law,
particularly when they apply the law Inconsistently. Even assuming the Leglslature as 3 whole was
aware of the practices described in the newspaper articles, those articles at most Indicate that in the
late 1980's certaln cities chose to pursue reimbursement for DUI arrests. The articles do not Indicate
how widespread or longstanding the practice was. We know, for *502 example, that the CHP has not
applied the law in the same manner as the cities discussad In the articles. In short, thecre is no
conslstent and long-standing administrative Interpretation of an “Incident” and we decline to presume
that In faliing to further amend the statute the Legisiature approved of a particular interpretation
followed by a select number of citles.

[9] In response to County of Santa Clara's amicus brief, Allende supplled this court with a 1988
opinion letter from the Legislative Counsel addressing whether public agencies may recover costs
incurred following DUI arrests. “Opinions of the Legisiative Counsel are not binding on the court,
though they may be considered in ascertaining legislative Intent.” (_Pepple v, 31,500 United States

Currency (1993) 32 Cal.App.4th 1442, 1460, 38 Cal.Rptr.2d 836.) The Legislative Counsel concluded
that “In studying the legislative history of these [cost recovery] statutes, the use of the word *incident’

was used to mean the occurrence of an accident or an event Involving more than simply an

arrest.” (Ops. Cal. Legis. Counsel, No. 6416 (Oct. 18, 1988) Emergency Response, p. 2.) Noting that
the term “incident” is not defined, the Legislative Counsel turned to the definition of "expense of an
emergency response” in section $3156(a). ( Id. at p. 3.) The Legislative Counsel determined that an
“Incident” entalls more than an arrest because the types of expenses that ray be claimed In section
231.36{a) are emergency service costs, suggesting the Legislature did not intend the cost of ordinary
arrests 1o be recaverable. ( Ibid.)

We agree with the Legislative Counsel's analysis and conclude that, as used In section 53150, an
"incldent” is any event that proximately causes an emergency response by a public agency. Althcugh
an accident is not necessary to trigger the right ta reimbursement, an ordinary arrest, even for driving
under the influence of alcohol or drugs, is not sufficient,

**20 4, Recoverable emergency response costs under section 53156(a).

[10] @ The trial court ruled that the CHP may recover costs directly related to the accident response
but may not recover the cost of offlcer time enforcing the DUI laws, in effect dividing emergency
response costs into those incurred to protect public safety and those Incurred to enforce the DUI laws.
The court premised its analysis on the distinction between an incident and the impaired driving that
causes an incident, reasoning that section 53156(a) excludes costs relating to enforcement of the DUI
laws because those expenses do not directly arise because of the response to the incident. The court
took a narrow view of “directly arising,” concluding that “even though a cost may be ‘triggered’ by
driving under the influence, it does not 'arise’ fram an Incident unless the cost is based on the Incident
itself.,”

*503 The language of the statute and its legislative history do not support such a distinction. Section
33156(2) defines “expense of an emergency response” to mean “reasonable costs ncurred by a public
agency in reasonably making an appropriate emergency response to the incident....” When the CHP
responds to an incident, its reasonable response includes, in additien to diracting traffic and
Investigating the accident, conducting a fleld sobriety test, making an arrest If appropriate under the
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circumstances, preparing reports, and booking the driver.E¥8 A5 the CHP points out, such tasks are
not only reasonable but are necessary components of the CHP's response to an Incident caused by an
intoxicated driver. Because the CHP is the state agency with the most expertise in conducting DUI-
related accident investigations, it is in the best position to determine the appropriate components of
an emergency response. Its consistent and long-standing interpretation of what constitutes a
reimbursable emergency response expense under section 53156{a} Is therefore entitled to deference,
(See Yamaha Corp. of America vy, State 8d. of Equalization, supra, 19 Cal.4th at pp._20-21, 78
Cal.Bpir.2d 1,960 P.2d 1031.)

FNB, According to an Internal CHP document prepared by the department's Research and
Planning Section: "The Department has interpreted 'appropriate emergency response,” as
used in Section 33150 GC, to be all inclusive of actions taken to fully and properly
investigate and mitigate a DUI incident. The mitigation of, or respanse to, a DUI incident
involves much mere than trave!l ime to the scene and those activities [Imited to the
physical location of the incident itself. The scene Is fluid as victims, witnesses, and
suspects are transported to hospitals for care, requiring follow-up activities beyond the
Initial location of the original Incident. The time necessary to mitigate this type of incldent
Is considerably different; therefore, these costs as well as activities such as transporting
and booking a subject into {ail, are Included In the list of activities assessed for
reimbursement under the Department's DUI Cost Recovery Program,” The memorandum
explains that this approach is “based on the notion that, not only is an officer required to
respond to an Incident, but his/her obligatlon in doing so deprives citlzens of a community
of an officer's services until an incident is completely mitigated, including booking and
report writing,”

While recoverable costs are restricted to those “directly arising because of the response to the
particular incident” (§.53156(a)), this limiting language does not exclude actlvities related to
enforcing the DUI laws. As just indicated, the role of officers at the scene of an incident necessarily
includes law enforcement functlons, The statute makes no distinction between these and public safety
functlons, There is no indicatlon that any portion of salaries incurred because of an emergency
response |s unrecoverable, Rather, "reasonable costs” are defined to *include the costs of providing
police, firefighting, rescue, and emergency medical services at the scene of the incldent, as wefl as
the salaries**27 of the personnel responding to the incident.” (§.53136(a}, Italics added.) While the
costs of the varlous services generally are limited to those incurred at the scene, the syntax of the
statutory language ("as well as”) indicates that the “salaries of the perscnnel responding to the
incident” are not so limited. To the extent the time Is spent on activities directly arising frem the
response to the incident, the salary reasonably *504 allocated to that time s subject to
reimbursement. Thus, for example, time spent preparing reports or transporting victims or the
intox/cated driver from the scene of the incident Is eligible for reimbursement.

AllowIng cost recovery for law enforcement expenses does not give the term “incident” a different
meaning in sections 53150 and 53156{a), as Allende suggests. While negligent operation of a vehicle
by a drunk driver is not sufficient to quaiify as an incident, it is an element of any Incident qualifying
for emergency response cost reimbursement, An “incident” 1s the triggering event that allows a public
agency to recover its emergency response costs, but that term deoes not define which costs are
recoverable, ’

Allende argues that using an Incident as a trigger for reimbursement of law enforcement costs will
lead to absurd resuits, giving as an example a DUI driver who hits a guardrall in the process of being
stopped on suspicion of driving under the Influence. Such an Incident, he asserts, would aflow the CHP
to recover DUI-related costs it would not have been allowed to recover if the driver had missed the
guardrail, But an incident must result in an emergency response before reimbursement is permitted,
and it Is questionable whether such a minor mishap following an ordinary traffic stop would qualify Fi2
In all avents, we see nothing tllagical in allowing the cccurrence of an incident to trigger the right to
recover costs not otherwise relmbursable following an ordinary DUI arrest without incident. The
lL.egistature singled out drivers who cause incidents resulting in an emergency response to bear the
cost of that response, ( § 53150.) It is entirely reasonable to require persons whose drunken or drug-
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affected driving has escalated to the point of causing an incldent to bear the expense of police
activitles that would not be chargeable to a driver fallowing a simple traffic stop and DUI arrest,

ENS, The collision in which Allende was Involved, while causing minor damage, cannof be
characterized as a trivial collision following an ordinary traffic stop. A CHP officer observed
Allende weaving across lanes of heavy traffic on the freeway in an unsafe manner before
Allende came to a stop In a “gore point* between a freeway and a transition road to
another freeway. After the CHP officer repeatedly Instructed Allende over a public address
system to exit the freeway, Allende drove back into traffic and struck from behind a
vehicle that had come to a stop on the transition road.

The legislative history supports an interpretation allowing recovery of expenses related to the
enforcement of the DUI laws. When the Legislature was considering raising the liability }{imit in section
53155 from $500 to $1,000 in 19886, the lagislative analysis discussed a sample breakdown of
expenses for responding to a major accident that included costs for blood and breath testing, an

activity Allende describes as a “law enforcement” function. ¥ (Assem, Com. on Jud., Analysis of
Sen, Bill No. 1699 *505 1585-1986 Req, Sess,) as amended Apr. 28, 1986, p. 2.) That cost
breakdown also included the salaries of two patrolmen for flve hours, but there was nothing to
suggest the patrolmen's time was allocated between their response to the Incident and the
performance of their law enforcement responsibilities In connection with the incident. ( Ibid.) Allende
polnts to nothing in the leglisiative history that suggests the Leaisiature intended**28 law
enforcement officers to divide their response time Into DUI response and accldent response

components,fYll

FN10, Subsequent legisiation cannot change the meaning of an earlier enactment, but it
may supply an Indication af the intent behind the original legislation that may be
considered. ( City of Long 8each v, California Clt{zens for Neighborhoog Empowermeant
(2003) 111 Cal.App.4th 302, 307, fn. 6, 3 Cal.Rptr.3d 473.) |

FN11. In a petitlon for rehearing, Allende does cite the legisiative history in support of the
contention that investigative costs are not recoverable. Even if such costs were excluded
from recovery, the himitation would have little bearing on whether law enforcement
officers must allocate their time between accident response and DUI response
components because investigative costs do not fall exclusively into either category.
Furthermore, the legislative history does not support Allende's claim. Allende polnts to
language in the original version of Senate Bill Mo, 735 imposing liabliity “for the expense
of an emergency response by a publlic agency to Investigate the incident.” (Sen. Bill No.
735 (1985-1986 Reg. Sess.) as introduced Mar, 4, 1985, p, 2, italics added.) The
lLegislature subsequently amended the bill to remove references to “investigating the
incident,” leading Allendea to speculate the bill was amended In response to the CHP's
concern that its budget would be reduced by amounts collected for accident Investigation.
(Sen. BIll No, 735 (1985-1986 Reg. Sess.) as amended Apr, 18, 1985; Cal, Highway
Patrol, Analysis of Sen. Bill No. 735 (1985-1986 Req. Sess.) as amended Mar, 4, 1985.)
Allende points to commentary by the Department of Boating and Waterways stating the
blli was “amended to preclude the cost of the ‘Investigation’ of the incident....” (Cal. Dept.
Boating and Waterways, com. on Sen. Blll No. 735 (1985-1986 Reg. Sess.).as amended
Apr. 18, 1985,} Other than that department's comment, we find no support for this
conclusian. As the CHP commented at the time, the amendment eliminated the
"requirement that the responding agency must Investigate the accident,” (Cal, Highway
Patrol, Supp. Analysis of Sen. Bill No. 735 (1985-1986 Reg. Sess,) as amended Apr. 18,
1985.) Thus, rather than precluding recovery for Investigation costs, the amendment
broadened the reach of the statute to authoriza a responding public agency fo seek cost
recovery even if that agency did not participate In the investigation of the Incident. Even
after the bill was amended to delete references to in¢ident investigation, the Department
of Finance took the position that Senate Bill No. 735 would allow the CHP to recover
investigation costs (but not administrative costs assoclated with collecting payments).
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(Cal. Dapt. of Finance, Enrolled i Rep, on Sen. Bill No. 735 (1985-1586 Reg, Sess.) as
amended June 12, 1985, p. 2; see also Cal, Highway Patrol, Enrolled BIN Rep. on Sen, Bl
No. 735 (1985-1986 Reg. Sess,) July 23, 1985.)

The Legislature did question which résponse expenses should be recoverable, but the discussion
focused on whether a pro rata share of fixed costs or enly incremental costs should qualify for
relmbursement. {Assem. Com. on Judiclary, Analysis of Sen. Bill No. 735 (1585-1986 Reg, Sess.) as
amended Apr. 18, 1985, p. 2.) In 1986, when the Legislature increased the liability limit frorm $500 to
$1,000, it also amended Section _33156(a) to add the sentence explicitly including within the definition
of the expense of an Emergency response the salarles of personnel responding to the incident,
(Stats.1986, ch. 1112, § 2, Assem, Com on Judiciary, Analysis of *506 Sen. Bill No. 1699 {1985-
1986 Reg. Sess.) ss amended Apr. 28, 1986, p. 2.) Bafore the amendment, It was understood that
only overtime pay was recoverable a5 an emergency response cost because the statute did not
authorize recovery of fixed costs, (Ops. Cal, Legis, Counsel, Ng, 9207 (May 9, 1986) Emergency
Services; Assem. Com on Judiciary, Analysis of Sen. Blil No. 1699 (1985-1986 Reg. Sess,) as
amended Apr, 28, 1986, p. 2.) The legislative analysis of the 1986 amendment makes clear that the
language permitting recovery of costs “directiy arising” because of the response to the incident was
intended to clarify that, with the exception of salaries, a public agency's fixed costs do not qualify for

reimbursement, EM12 ¢ ibid.) The use **29 of “directly aristng” in section 53156(a) is intended to
distingulish between fixed and Incremental {or “marginal”} costs and not, as Allende and the trial court
conciude, between law enforcement and public safety costs.

FN12. The legislative analysis from 1986 indicates that some public agencies were
charging persons for fixed costs not authorized by Senate Bill No, 735, According ko the
analysis, Senate BIll No. 735 “limits recovery to only those costs which arise direct]y
because of the response to the particular incident and does not permit recovery of a
portion of an agency's fixed costs.” (Assem. Com on Judiciary, Analysls of Sen, Bill No.
1699 (1985-1986 Reg. Sess.) as amended Apr. 28, 1986, p. 2.) The legistative analysis
also contains language suggesting that this limitatfon applies to parsonnel costs {see
ibid.), but the statements to this effect are not compatible with the unambiguous
statutory language making “salaries,” as distingulshed from the avertime pay, ellgible for
reimbursement. Other portions of the legislative history indicate that the new restriction
was aimed at excluding from reimbursement the amartization of equipment such as patrol
cars and fire englnes. No party to the present action has questicned the inclusion of at
least some portion of officer salaries In relmbursable expenses,

Both Allende and the trial court rely on legislative history indicating that the purpose of the cost
recovery statutes was to hold drunk drivers more fiscally accountable for the cost of responding to
accidents which they cause. {Sen. Com. on Judiclary, Analysis of Sen. Bill No, 1699 {1985-1986 Reg.
Sess.) as Introduced Fab, 5, 1986, p. 1.) We do not agree that this legislative purpose reflects an
Intent to imit the recovery to non-law-enforcement-related expenses. The Intentlon to hold drunk
drivers more fiscally accountable for the cost of responding to accidents does not indicate what is or is

not to be included in the cost of responding to an Incident, EN33

EN13. Allende also relies on comments made during a hearing on legislation proposed in
2004 that would have defined "emergency response” to include an enforcement stop by
law enforcement using émargency lights or sirens or both. Allende notes that the bill died
in committee. Comments made by an individual legislator in 2004 about unpassed
leglslation have littie value as evidence of legislative intent behind the statute the
legislation sought to amend, (See Martin v. Szeto (2004) 32 Cal.4th 445, 451, 9
Cal.Rptr.3d 687, 84 P,3d 374 [legisiative failure to enact proposed amendment to existing
legisiation has little value as evidence of Legislature's orlginal tntent); Graham v,
Qaim{QEC&cxsfeLQQm_[-?QD_‘ﬂ_li Cal.ath 553, 572, fn 5, 21 Cal.Rptr.3d 331, 101 P, 3d

240 Tunderstanding of individual legislator generally not considered].)

¥507 At oral argument, counsel for Allende stressed the contentlon that permitting reimbursement of
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law-enforcement-related expenses could not have been intended by the Legislature because those
convicted of driving under the influence are already subject to fines and fees Intended to reimburse
expenses Incurred In the criminal proceedings. {See Pen.Code, §§ 1463, 1463.001, 1463.17, 1464;
Fines and Forfeitures, 25 Ops.Cal.Atty.Gen. 122, 123 {(1955).) Any theoretical overlap in the expenses
which these provisions are intended to cover is minimal since sectlon $3156(a) does not include the
principal costs of criminal enforcement, such as the costs of prosecutlon, judicial salarles and
adminlistration, and penal and probationary expenses. Moreover, criminal fines are not imposed unless
the driver Is prosecuted and convicted, The legislative history of several provisions proposing to
modify the maximum amount of cost reimbursement, including the amendments adopted In 1986 and
2004, expressly acknowledged the criminal fines to which an Intoxicated driver is subject, without any
suggestion that such fines would imit the amount of reimbursement under sectign $3150. (Sen. Com.
on Judiciary, Analysis of Sen. Bill No, 1699 (1985-1986 Reg, Sess.} as introduced Feb, 5, 1586, p. 3;
Sen Com. on Pub, Safety, Analysls of Sen. Bill No. 1830 (2003-2004 Reg. Sess) as Introduced Feb.
20, 2004, p. 6; Sen, Com. on Pub, Safety, Analysls of Sen. BlI No. 1707 (2003-2004 Reg. Sess.) as
intraduced Feb. 20, 2004, p., 7 ["This {lability Is in additlon to any other Jlabillty fines or fees that are
imposed by law”].) Indeed, section 53158 provides expressly that “{i]t Is the intent of the Legislature
that the recovery of the expenses of an emergency response under this chapter shall

supplement **30 and shall not supplant any other provislons of law refating to the recovery of those
expenses,”

Ultimately, the court's task Is to interpret the statute In a manner that is not only consistent with its
language, legislative history and purpose, but that is also workable and reasonable in practice, ( 8ef!
v. Farmers Ins. Exchange (2001) 87 Cal.App.4th 805, 832,105 Cal.Rptr.2d 59.) Practical
considerations weigh heavily In favor of adopting the CHP's Interpretation of expenses recoverable
under gection 53156(a). To require law enforcement agencies to maintain time records allocating
officer time between public safety and law enforcement functions wouid be burdensome and
impracticable. Allende contends that segregating law enforcement costs Is not Impossible, because the
CHP already categorizes its offlcer time Into recoverable and nonrecoverable compenents, While the
CHP divides officer response time Into categaries, those categories do not correspond to iaw
enforcement and accident response functions. As the CHP points out, many of the actlvities performed
by responding officers have multiple purposes and may relate both to accident investigation and to
potential criminal prosecution. Allocating between public safety and law enforcement expenses would
require arbltrary distinctions and classificatlon of mixed costs. Indeed, In this case to avoid a factual
dispute over the proper categorization of an expense, Allende made a concession the trial court
acknowiedged rested on a factually Improbable *508 assumption. Adopting Allende's interpretation of
sectlon_53156(a) would cause Intractable uncertainty and should be avoided If possible.

Allende also claims that collecting law enforcement costs from persons not convicted of a crime ralses
constituticnal issues and violates the general principla that counties should bear the costs of law
enforcement absent a contrary legislative directive, The purported constitutional Infirmity is that DUI
defendants are singled out to pay law enforcement costs without criminal procedural protections, We
do not agree that imposing response costs on DUI offenders violates constitutional principles. The
case on which Allende relies, People v, Thomas (1996) 42 Cal.App.4th 798, 4% Cal.Rptr.2d B56,
Involved the imposition of a criminal fine without finding a violation of the statute on which the fine
was based (see /d. at p, 804, 49 Cal.Rptr.2d 856), The expenses subject to reimbursement under
section 53130 are in the nature of a clvil debt collectible by a public agency In the same manner as a
contract debt. (§ 53154.) The debt Is not a criminal fine and does not require criminal procedural
protections. (Cf. United Stales v. Ward (1980) 448 .S, 242, 248, 100 S.Ct, 2636, 65 L.Ed.2d 742
[distinguishing constitutlonal protections assoclated with civil and criminal penaities].) If 2 person
invaiced for the expense of an emergency response disputes the involce, the public agency must
commence an action to collect the involce amount as If the debt were a contractual obligation, (See
Ops. Cal. Legis. Counsal, No. 23833 (Nov. 4, 1985) Emergency Response; Recovery of Costs, p. 1.) In
such a civil proceeding, the public agency as plaintiff bears the burden of proving its entitlament to
refief, and a person disputing an involce is afforded adequate due process protections,

Although iaw enforcement costs are generally borne by the counties, this general rule may be

averridden by legislation allowing cost recovery, (See County of San Luls Ohispg v, Abalone Alliance
(1986) 178 Cal.App.3d 848, 859, 223 Cal.Rptr, 846.) The Legislature here has expressly provided that
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emergency response costs are recaverable, (§ 53150.) In County of San Luis Obispg, by contrast, a
county **31 scught to recover costs Incurred in exerclising its police power by relying on general
public nuisance statutes, despite case law establishing that governmental entities may not recover the
cost of nuisance abatement under such statutes. (_County of San_Luls Qbispo v. Abalone 8 Alliance,
supra, at pp. 859-86Q, 223 Cal.Rptr. 846,) Moreover, Cownty of San Luis Qhispg Invoived such
traditional law enforcement costs as the expense of the capture, detention, and prosacution of
persons charged with a crime, (_Id._at p. 859, 223 Cal.Rptr. B46.) The CHP does not seek to recover
costs associated with operating DUI checkpoints, incarcerating DUI suspects, or prosecuting drunk
drivers.

We conclude that the trial court erred when it excluded from the “expense of an emergency response”
in section 53156{a) the costs of activities related to enforcement of the DUI laws. An “appropriate
emergency response” te an Incident includes the cost of providing police services at the *509 scene,
including, among other possible iterns, salary costs related to ensuring public safety at the scene of
the incident, obtalning appropriate medical assistance, removing vehicles, investigating the cause of
the incident, conducting field sobriety tests, and If appropriate arresting and detaining the subject,

Reimbursement may also be obtalned for time spent away from the scene by responding public
agency personnel, provided the response is reasonable and arises from the incident, Thus, for
example, salary costs may be recovered for time spent traveling to and from the scene, transporting
the subject from the scene, booking the subject, performing chemicai tests, writing customarily
required reports (including all accldent and DUI-related reports that must be completed as a
consequence of the incident), and performing follow-up investigation necessary to complete the
reports, All of these activities directly arise because of the response to the incident, and must be
performed regardiess of whether there is a prosecution for a violation of the DU laws.

Time spent by responding personnel on actlvities that are not custemarily required as a consequence
of investigating and mitigating a DUI incident Is not eligible for reimbursement. Thus, salary costs
incurred after a subject is booked and required reports prepared are nat recoverable as expenses of
an emergency response. Such costs, inciuding the cost of an officer's time testifying against a DUI
defendant, arise from a decision to prosecute the defendant, These costs are not recoverable under

sections 53150 and 53156{a).

The undisputed facts permit a declaration of the rights and obligations of the parties under sections
23150 and 331536(a), Summary adjudication of Allende's declaratery relief causes of action is
therefore appropriate, but the costs that the CHP may recover are greater than determined by the
trial court. The CHP is entitled to reimbursement of response costs related to law enforceament
purposes and, in this case, to all of its clalmed costs charged to Allende.

DISPOSITION
Let 2 peremptory writ of mandate Issue directing respondent superior court to vacate its order

granting Allende's motion for summary adjudication and to enter a new and different order consistent
with this opinion. Petitioner shall recover the costs Incurred in this writ proceeding.

We concur: McGUINESS, P.J. CORRIGAN, J.

Cal.App. 1 Dist., 2006,
California Highway Patrol v, Superior Court
135 Cal.App.4th 488, 38 Cal.Rptr.3d 16, 06 Cal, Paily Op. Serv. 130, 2006 Daily Journal D.A.R. 151
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172 Vt. 375, 779 A.2d 20
Briefs and Other Related Documents

Supreme Court of Vermont.
VERMONT SOCIETY OF ASSOCIATION EXECUTIVES, et al,
V.
James F. MILNE, Secretary of State,
No. 00-032,
June 8, 2001,
Motion to Amend Denled August 15, 2001,

Taxpayer sought refund from Commissioner of Taxes for lobby taxes It had patd to Secretary of State
on lobbyist expenditures. The Washington Superior Court, David A, Jenkins, J., granted summary
judgment for taxpayer, and found the lobby tax unconstitutional. Secretary of State appealed. The
Supreme Court, Skeglund, )., held that tax violated the lkobbyists' First Amendment rights to free
speech by placing burden on their political activities, and thus was unconstitutional,

Affirmed.

Daalay, J., concurred and filed a separate opinion.

Morse, )., dissented and flled a separate opinion.
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[1] KeyCite Notes @

=82 Constitutional Law
a2 XVIIL Freedom of Speech, Expression, and Press

92 XVIII(F) Politics and Electlons

.- 92K1721 k. Lobbying, Most Cited Cases
(Formerly 92k90.1(1}))}

Lobbying directly involves core political speech that lies at the very heart of what the First
Amendment was designed to safeguard. U,S.C.A. Consh.Amend. 1.
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--82 Constitutional Law
+~92XVIII Freedom of Speech, Expression, and Press

o -92XVHI(A) In General
L=G2XVII(A)] In General
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(Formerily 92k30(1))

Whatever differences may exist about Interpretations of the First Amendment, there Is practically
universal agreement that a major purpose of that Amendment was to protect the free discussion of
governmental affairs; that Is the case because speech concerning public affalrs |s more than self-
expression, it is the essence of seif-government. U.5.C.A, Const.Amend, 1.
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- 92 Constitutional Law
~=>92X First Amendment in General

<:92X(AY In General
«~92K1150 k, In General. Most Cited Cases
(Formerly 92k82(3))

The mere fact that one earns a living by exercising First Amendment rights does not vitiate the ability
to assert those rights; nor does one forfelt First Amendment rights merely by paying another to

exercise them for him, U.S.C A, Gonst.Amend, 1.

[4] KeyClte Notes @

.- -92 Constitutional Law
32X First Amendment in General
- 92X(B} Particular Issues and Applications

+ 92k1170 k. In General. Most Cited Cases
(Formerly 92k82(3), 92k82(6.1))

Where First Amendment Interests are at stake, helghtened scrutiny Is required; hence, If a tax singles
cut and burdens freedoms protected by the First Amendment, the tax is unconstitutional unless the
State asserts a counterbalancing Interest of compelling Importance that It cannot achieve without

differential taxation. U.S5,C.A. Const.Amend. 1.
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for speclal treatment, and thus required heightened scrutiny; tax was aimed exclusively at lobbying
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burden on their political activities, even though It was applicable to all political viewpoints, and thus
was unconstitutional; lobby tax was triggered by any type of expenditure made by lobbyist or
employer of lobbyist that furthered the employer's efforts to influence legisiative or administrative
action, lobby tax was the enly personal or professianal service tax in the state, and the tax reached all
types of expenditures rather than being only a sales tax. U.S.C.A, Const.Amend, 1.

&

- 92 Constitutional Law
- 92X First Amendment in General
-« -32X(A) In General
- 92k1150 k. In General. Most Cited Cases
(Formerly 92k82(3))

[7] KeyCite Notes

Leglislative Intent Is not the sine qua non of a viglation of the First Amendment., U.S.C.A.
Const.Amend. 1.

KC

(8] KeyCite Notes

- -92 Constitutional Law
.- 92X First Amendment in General

- -92X(B) Particular Issues and Applications
- 92k1170 k, In General. Most Cited Cases
(Formerly 92k82(6.1))

Whatever its underlying purpose, a tax that singles out First Amendment intarests places a heavy
burden on the State to justify its action. U.5.C.A. Const.Amend. 1.

E

[9] KeyCite Notes,

- 371 Taxatlon
-+ -3711IX Sales, Use, Service, and Gross Recelpls Taxes

v JZ1IX(A) In General
- 371k3601 Nature of Taxes

+--371k3602 k. In General, Most Cited Cases
(Formerly 371k1201,1)

The taxable event upon which a sales tax is imposed Is the sale of a product or perhaps a service,

[

[10] KeyCite Notes

371 Taxation
- 34 11X Sales, Use, Service, and Gross Recelpts Taxes
- 371IX(]1) Coliection and Enforcement
. »371k3706 Collection by Sellers or Others
3/71k3707 k. In General. Most Cited Cases
(Formerly 371k1338.1)

Generally, the seller of goods or services collects a sales tax from the purchaser of those goods or
services at the time of the purchase for the benefit of the state,

htip:/fweb2. westaw.com/result/documenttext.aspx?docsamole=False&sv=Split&service=_.. 7/23/2007
Appellants Appendix Page 981

000000672

SUPP.ROA00842



779 A2d 20 Page 4 of 11

[11] KeyCite Notes @

- 92 Constitutional Law
32X First Amendment in General
+~32X(B) Particular Issues and Applications

(-92k1170 k. In General, Most Clted Cases
{Formerly 92k82(6.1))

Generally applicable tax statutes are not subjected to helghtened scrutiny In a First Amendment
analysls, because soclety need not fear that a government will destroy a selected group of taxpayers
by burdensome taxation If It must impose the same burden on the rest of Its constituency. U.S.C. A,
Const.Amend. 1.

West Codenotes

Held Unconstitutional

2V.S.A § 264a

**21 *376 Robert B. Hemley of Gravel and Shea, Burlington, Nory Miller of Jenner & Block, and
Jerald A. Jacobs of Shaw Pittman Potts & Trowbridge {Of Counsel}, Washington, D.C., for Plaintiffs-
Appellees,

Willlam H. Sorrell, Attorney General, and Bridget G, Asay, Assistant Attorney General, Montpelier, for
Defendant-Appeliant.

Present. AMESTOQY, C.)., DOOLEY, MQRSE and SKOGLUND, 1)., and CHEEVER, Supr. 1., Specially
Assigned.

SKOGLUND, J,

In this appeal, the Secretary of State challenges the superior court's ruling that Vermont's tax on
lobbying expenditures Is unconstitutional. We conclude that, in singling cut and burdening interests
protected by the First Amendment, the lobby tax viclates the United States Constitution under the
hetghtened scrutiny required. Accordingly, we affirm the superior court's judgment.

Effective January 1, 1998, the Leglslature imposed a flve-percent tax "on the expenditures of
lobbyists and employers of lobbyists.,.. in excess of $2,500.00.” 2 V.5.A. § 264a(a).FV The tax is
expressly restricted to expenditures connected with **22 communications or activities aimed at
Influencing legisiation or administrative actlon, See 2 V.5,A, § 261(5), (3) {defining terms
"Expenditure” and "lobbying”}. The lobby tax was enacted as part of a campalgn finance reform
statute that established a fund to provide public grants to candidates running for =377 the offices of
governor and lieutenant governor. 1997, No, 64, § 2, The tax was earmarked as one of the primary
sources to fund these grants. §_254a(d) (all revenues collected from lobby tax “shall be submitted to
the state treasurer for deposit in the Vermont campalgn fund established under section 2856 of Title
17").

ENL. In its entirety, the challenged statute provides as follows:
§_264a. Tax on expenditures of lobbyists

(2) There Is imposed and shall be collected a tax on the expenditures of lobbyists and
employers of lobbyists. The tax shall be at the rate of five percent of the amount of the
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expenditures In excess of $2,500.00 required to be reported in each calendar year by
lobbylists and employers of lobbyists under saction 264 of this title.

(b) The tax shail be pald to the secretary of state at the time that each periodic disclosure
report is required to be filed under section 264( a) of this title,

(c) If any tax is not paid when due under subsection (b) of this section, the secretary
shall notify the commissioner of taxes of the name, address and taxpayer identification
number of such taxpayer and any other information necessary to determine the tax
ifability. The commissloner of taxes shall collect and enforce the tax imposed by this
section, and shall have all the powers granted the commissioner for the collection and
enforcement of the sales and use tax under chapter 233 of Title 32. Persons liatle for the
payment of the tax imposed by this section shall be subject to all penalties imposed on
and have all rights of appeal afforded to persons ilable for payment of the sales and use
tax under chapter 233 of Title 32,

(d) All revenues collected by the secretary of state and the commissioner of taxes from
the tax Imposed by this sectlon shall be submitted to the state treasurer for deposit in the
Vermont campalgn fund established under section 2856 of Title 17.

Plaintiffs, a group of nonprofit crganizations employlng lobbyists, initlally flled a declaratory judgment
actlon in the superior court alleging that the Iobby tax unconstitutionally singled out and burdened
protected First Amendment actlvities and violated equal protection guarantees, Plaintiffs requested
that the court declare § 2649 unconstitutional and enjoin the Commissioner of Taxes from enforcing
the tax. The Secretary of State {(hereinafter “the State”) moved to dismiss the sult on the ground that
plaintiffs had failed to exhaust administrative remedies established by statute for challenging the
imposition of a tax, See 32 V.S.A, § 9777(a) (taxpayer may request hearing before commissioner to
challenge assessment of unpaid taxes); 32 V.5.A. § 978 1{a) (taxpayer may request tax refund from
commissioner), The superior court denled the motion, Later, pursuant to the parties' agreement, one
of the plaintiffs, Home Builders Association, requested a refund of taxes it had paid under § 264a. The
commissioner denied the request, and that denial was appealed to the superior court, where it was
consolidated with the declaratory judgrment action. The parties then filed opposing motions for
summary judgment,

The superior court granted summary judgment in favar of plaintiffs, Appiying strict scrutiny, the court
ruled that the lobby tax violates the Flrst Amendment under the analysis set forth in Leathers v,
Medlack, 499 U.S, 439, 114 S.Ct, 1438, 113 LEd.2d 494 {1991). The court also concluded that the
tax violates the equal protection provision of the Fourteenth Amendment and results in an
unconstitutional double taxation of lobbyist expenditures. The court made no separate anaiysis under
the Vermont Constitution, but determined that the tax violated the Vermont counterparts to the
relevant federal constitutional provisions, The parties have not addressed on appeal whether the

Vermaont Constitution provides an alternatlve basis to strike down § 254a.E82

ENZ2, Because plaintiffs have not challenged § 264a under the Vermont Constitution, and
our resolution of their First Amendment claim resclves the parties' dispute, we need not
consider whether the statute also viglates our state constitution. See State v, Jewelt, 146
Vi. 221,222, 500 A.2d 233, 234 (1985).

The State argues on appeal that the superior court erred in {1) subjecting § 264a to heightened
scrutiny under the First Amendment, (2) holding the statute unconstitutional under the First and
*378 Fourteenth Amendments to the Unlted States Constitution, (3) reaching unbriefed claims under
the Vermont Constitution, and (4} asserting jurisdiction over piaintiffs’ claims without requiring them
to first exhaust **23 their administrative remedies. There are no facts In dispute. We apply de navo
review to resolve the legal Issue raised by the parties. See O'Qonnelf v, Bank of Vermont, 166.Vt.

221, 224, €92 A.2d 1212, 1214 (1997) (motion for summary judgment is reviewed under same
standard as that applied by trial court),
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The parties' characterizations of the lobby tax are in marked contrast to one another. In the State's
view, § 264a is merely a generally applicable sales tax on the expenditures of a commercial service-
lobbying-without regard to the content of the message provided by the service. To plaintiffs, however,
§ 2642 Is a special tax that unconstitutionally singles out and burdens core political speech protected
by the First Amendment's right to petition the government, Under United States Supreme Court case
law, if the State's characterization of § 2643 as a generally applicable, content-neutral extension of
the sales tax is correct, the statute is reviawed under a deferential rational-basis standard, On the
ather hand, if plaintiffs are correct that § 2643 Is a special tax burdening First Amendment interests,
we apply a helghtened standard of review, under which the State has conceded It cannot prevall. For
the reasons set forth below, we agree with plaintiffs that the lobby tax is a special tax singling out
First Amendment interests and thereby requiring heightened scrutiny,

A.

Because the State questions the general notion of applying heightened scrutiny to a tax directed at
lobbyists, as opposed ta the press, we first consider the status of lobbying as a protected First
Amendment Interest. In relevant part, the First Amendment of the United States Constitution, which
was made applicabie to the states with the ratification of the Fourteenth Amendment, forbids laws
“abridging the freedem of speech, or of the press; or the right of the people ... to petition the
Government for a redress of grieavances.” The Unitad States Supreme Court has never defined the
scope of the right to lobby In any in-depth analysis, but lobbying unquestionably concerns core
politicai speech that “Implicates First Amendment guarantees of petition, expression, and assembly.”
Kimbell v. Hooper, 164 Vit, 80, 83, 665 A.2d 44, 46 (1995); see United States v. Harrfss, 347 |.S,
612, 623, 74 §.Ct. 808, 98 L Ed. 989 (1954).

¥379 The venerable right to petition one's government to redress grievances extends back to the
Magna Carta, where the Crown first formally recognized its duty to be accessibie to all citizens. A,
Thomas, £asing the Pressure on Pressure Grouns: Toward a Lonstitutianal Right to Lobby, 16 Harv,

LL. & Pub, Pol'y 149, 181-82 (1993). In America, the history of Influencing legislative actlon began
with the New Englander's personal appea rance in the town meeting to make a complaint or request

some sort of action. 1 N. Singer, Statutes and Statutory Construction § 13.02, at 657 (5th ed.1994).
At times, a neighbor might speak for a fellow cltizen unable to attend the meeting. * That neighbor
was the first American lobbyist.” Jd.

That innccent beginning was soon to fail upon “evll ways” as aggressive new industries sought to
obtain concessions from local, state, and federal legislators. Singer, supra, at 657, Recognizing the
potential danger to our democratic system posed by abuses in lobbylng, Congress and state
gevernments passed reform statutes that required lobbyists to disclose who they were representing
and how much they were spending on their clients’ behalf, **¥24 See id. § 13.04, at 663. These
disclosure laws were generally upheld because they prevented special interest groups from drowning
out “the voice of the people” and yet placed only an incidental burden on the right to petition one's
government. Harriss, 347 U.S. at 625, 74 S.Ct, 808; see Kimbell, 164 Vt, at 85, 6565 A,2d at 48
("lobbying disclosure laws are supported by several compelling [governmental) interests” vital to
protecting integrity of democratic process); Falr Pailtical Practices Comm'n v, Superior Coyrt, 25
Cal.3d 33, 157 Cal.Rptr, 855, 599 P.2d 46, =3-24 (1979) (requiring lobbyists to register and disclose
expenditures does not substantially interfers with ability of lobbyists te raise their valces). Although
courts, at least implicitly, recognized In these and other decisions that lobbying implicates First
Amendment interests, there has been no detailed judicial analysis concerning the scope of the right to
lobby, perhaps because of the lingering distrust of lobbying that has persisted In aur soclety, See
generally Thomas, supra, at 149-51, 160-66, 179-80,

[1) Eg[2] EQ

Nevertheless, 1t is beyond dispute that lobbying directly involves core politicat speech
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that [ies at the very heart of what the First Amendment was designed to safequard, See Bursgn v.
Freeman, 304.U.S. 191, 196, 112 5,Ct, 1846, ] 19 L.Bd.2d 5 (1992) (plurality opinion) (noting that
one of three central concerns of First Amendment Jurisprudence is “reguiation of political speech”);
Liberty Lobby, Inc, v. Pearsop, 39Q F,2d 489, 491 (D,C.Clr.1968) (“While the term ‘lobbyist’ has
become encrusted with Invidlous connotatlons, every person or group engaged ... in trying *380 to
persuade Congressional action Is exercising the First Amendment right of petition.”); Moffett v, Kilitan,
360 F.Supp, 228, 231 (P.Conn.1973) (ft is “beyond dispute that lobbylsts and thelr emplovers ... have
First Amendment rights”); fidanque v, Oregon Gov't Standards & Practices '

B.2d. 376, 379 (1998} (*Lobbying is political speech, and being a lobbyist is the act of being a
communicator to the legislature on political subjects.”). "Whatever differences may exIst about
interpretations of the First Amendment, there is practically universal agreement that a major purpose
of that Amendment was to protact the free discusslon of governmental affairs,” Mifls v, Alabama, 384
LS. 214, 218, 86 S.Ct, 1434, 16 1.Fd.2d 484 (1966). That is the case because “speech concerning
public affairs is more than self-expression; It Is the essence of self-government.” Garrison v,

Lovisiana, 379 U.S, 64, 74-75, 85 5.Ct, 209, 13 L.Ed.2d 125 (1964).

KL

[3] . This Is no less true because lobbyists are often pald to petition the government on behalf of
others, See Fair Political Practices Comm’n,_157_Cal.Rptr. 855, 599 P.2d at 53 (lobbyist's function 1s
obviously to exercise constitutional right to petition on behalf of employer); N. Singer, supra, § 13.16,
at 684 (need and right to communicate with legislative bodies through medium of third party acting
as spokesperson “"appears hardly iess fundamental” than other most basic tenants of our
constitutional libertles safeguarded by First Amendment}. “The mere fact ,.. that one earns a living by
exercising First Amendment rights does not vitlate the ability to assert those rights.” Moffett, 360
F.Supp, at 231. Nor does one forfeit First Amendment rights merely by paying another to exercise
them for him. Id. Indeed, notwithstanding the potential abuses posed by lobbying, the medem-day
reality Is that, in order to be effective, groups and organizations across the political spectrum are
compelled to retain skilled legislative counsel to present positions concerning complex issues that
often **25 require significant research and investtgation, N. Singer, supra, § 13.15, at 684
(legistatures should have benefit of best information avallable when legislating). Thus, the
communications of pald Iobbyists deserve no less constitutional protectian than that afforded to the
direct entreaties of indlvidual citizens. Id.

Of course, we do not mean to suggest that lobbying Is immunized from regulation. To the contrary, as
noted, courts have routinely upheld lobbying disclosura statutes. See Harrlss, 347 .S, at 625-26, 74
2.CL.. 808 Kimbell,_164 Vt, at 85-88, 665 A,2d at 47-49. Courts have also suggested that the
govarnment may Impose a regulatory fee “to defray the cost of administering legitimate regulation of
First Amendment *381 activity,” Moffett, 360_F.Supp. at 231-32 (relying on Cox v, New _Hampshire,
312 \LS5, 569, 377, 61 S.Ct. 762, 85 1.Ed. 1049 (1941), and Murdock v. Pennsylvania, 319 1.5, 105,
116-17, 63 S.Ct, 870, 87 L.Ed, 1292 (1943), In striking down $35 fee for lobbying activities bacause

funds from fee were far In excess of sums needed to administer statute's registration provisions).

In the instant case, however, the State does not claim that revenues from the lobby tax are intended
to compensate i for administering Vermont's lobbylst disclosure statute, Cf. Thrifty Rent-A-Car v. City
of Denver, 833 P.2d 852, 855 (Colo.Ct,App.1992) {transaction fee imposed on car rental company for
each alrport customer after company received $25,000 in gross monthly revenues was permissible
user's fee, not iflegal Income tax, because it was used to defray expense of operating and Improving
airport facility). Indeed, § 264a(d) explicitly provides that all revenues collected from the lobby tax
“shall be submitted to the state treasurer for deposit in the Vermont campalgn fund estabiished under
section 2856 of Title 17.” Thus, the tax cannot be constried as a regulatory fee, assuming that such a
fee would pass constitutional muster. See Fidanque, 969 P,2d_at 379-80 (holding that lobbyist
reglistration fee violated state constitution, and hoting that, whatever might be permissibility of
regulatory fee imposed to administer statute, “the statute on its face does not tle the fee to the costs
associated with registering lobbylists™; see also Murdock, 319 U,S. at 138, 63 5.Ct, 870 (Frankfurter,
)., dissenting) (“There Is no constitutional difference between a so-calied regulatory fee and an
imposition for purposes of revenue,”),
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Apart from regulatory fees, the Supreme Court has also acknowledged that First Amendment activities
are not immunized from “any of the ordinary forms of taxation for support of the government,”
Grosfean v. Am, Press Co., 297 U,5, 233, 250, 56 5.Ct, 444, 80 L.Ed. 660 (1936). The Court In
Grosjean emphasized, however, that a tax singling out Interests protected by the First Amendment
cannot stand. Id, at 244, 250, 56 S.Ct, 444 (it is settied law that freedoms of speech and press “are
rights of the same fundamental character” safeguarded against abridgment by state fegislation), In
making this point, the Court examined the history and circurnstances that led to the adoption of the
First Amendment's abridgement clause. [, at 244-48, 56_S.Ct, 444. The Court noted that the
dominant purpase underlying the British taxes on the press and other modes of communication was to
curtail "the acquisition of knowledge by the people In respect of their governmental affairs,” 7d. at
247, 26 5.Ct, 444, *382 Accordingly, the Court concluded that the abridgment clause prohibited not
only laws that directly censored First Amendment interests, but also laws that singled out those **26
Interests for special taxation. Id._at 248-50)., 56 5.Ct. 444 (evil to be prevented by First Amendment
was not merely censorship, but rather any government action that might prevent such free and
general discussion of public matters as seems absolutely essential to prepare people for inteiligent
exercise of their rights as citizens),

The United States Supreme Court has conslistently adhered to this principle of disallowing special
taxes that single out and burden First Amendment Interests. EN2 For example, in Minneapolis Star &
Tribung Co. y. Minnesota Commr of Revenue, 460 U,S. 575, 592-93, 103 S.Ct. 1365, 75 L.Ed,.2d 295
(1283), the Court struck down, on two independent grounds, a special use tax imposed on paper and
ink products consumed in the production of publications, The first ground, the one most relevant to
the instant case, was that the tax singled out a First Amendment interest for special treatment, Whiie
acknowledging that the government can subject First Amendment Interests to *generally applicable”
economic reguiations without creating constitutional problems, the Court rejected the State's claim
that the paper and Ink tax was a substitute for the sales tax and thus part of a general scheme of
taxation. [d._at 581, 103 S.Ct, 1363. The Court noted that Its previous cases approving such econemic
regulation “emphasized the genera/ applicablilty of the challenged requlation to aff businesses. * Id._at
283, 103 S.CL. 1365 (emphasis added). The Court reasoned that there is less concern that “a
government will destroy a selected group of taxpayers by burdensome taxation if It must impose the
same burden on the rest of Its constituency.” Id._at 585, 103 S.Ct. 1365. When the tax singles out a
select group, however, the political constraint is absent, and “the threat of burdensome taxes
becomes acute.” Id,

EN3. The Supreme Court has held, however, that the government is not required to
subsidize First Amendment interests through tax-exempt status or tax deductions. See
Regan v _Taxation With Representation, 461 U.S, 540, 546, 548-50, 103 S,CL._1997, 76
L.Ed.2d 129 (1983} (upholding statute creating tax-exempt status that restricted tax-
deductible contributions to charitable organizations not involved In lobbying; First
Amendment does not require government to subsidize protected activity); Cammarann v,
{inited States, 358 U.S, 498, 512-13, 79 S.Ct. 524, 3 |.Ed.2d 462 (1959) (upholding
regulations denying deductions for lobbying expenses; taxpayers are simply being
required to pay for their constitutionally protected activities out of thair own pocket, as all
persons engaged in similar activities are required to do).

{4] @ According to the Court, where First Amendment Interests are at stake, helghtened scrutiny is
required, See id. Hence, if a tax singles out and burdens freedoms protected by the First Amendment,
the tax *383 Is unconstitutional “unless the State asserts a counterbalancing Interest of compelling
importance that it cannot achieve without differentlal taxation.” Jd. The Court emphasized that the
State’s interest in raising revenue, standing alone, could never satisfy this stringent standard because
the State could raise revenue by taxing businesses generaily, and thereby avoid imposing a speciai
burden on First Amendment interests, Id. at 586, 103 S.Ct, 1365,
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The Court acknowledged the absence of evidence that the special use tax on paper and ink products
was the result of any impermissible or censorlal motive on the part of the legislature, but nonetheless
struck the tax down because it singled out First Amendment interasts without a compalling
government interest to support it. Jq,.at 580, 586, 103.S.Ct._1365. The Court also rejected as
immaterlal the State's contention that the special tax was less burdensome**27 than what a
straightforward sales tax would have been, holdIng that special treatment threatens First Amendment
interests “not only with the current differential treatment, but also with the possibility of subsequent
differentially more burdensome treatment.*” Id. ar 588, 103 S.CL, 13K5; see Moffet!, 360 F.Supp. at
231 (under Supreme Court case law, "a tax on the exercise of First Amendment freedoms is
unconstitutional even when there is no proof that the tax actually restraing the exercise of those
freedoms”),

These principles were reaffirmed In later cases in which the Supreme Court upheld generally

applicable taxes that burdened First Amendment interests, See Leathers, 499 U.S, at 453, 111 S.Ct.
1438 (“the State's extension of its generally applicable sales tax to cable services ... doas not violate
the First Amendment”); Jimmy Swaggart Ministries v. 8d. of Equalizatien, 493 U.S. 378, 392, 110
=.Ct. 688, 107 L.Ed.2d 796 (1990) (collection and payment of generally applicable sales and use tax
on distribution of religious materials does not violate First Amendment). In Leathers, the Court
considered the constitutionality of an extension of Arkansas's gross receipts tax to cable, television,
and radio services but not the print media. Reviewing its previous cases, the Court noted that a tax on
First Amendment Interests is “constitutionally suspect” and thus subject to heightened scrutiny when
it singles out thase interests, targets a small group of speakers, or discriminates on the basis of the
content of the taxpayer's speech. Leathers, 499 1.5, at 447, 111 S.Ct, 1438. In upholding the statute
under the first criterion, the one most relevant here, the Court stated that the tax in question was one
“of general applicability” that applied to *a broad range of services,” Including telecommunications and
utility services, as well as personal services such as furnishing services, repair serviges, and cleaning
*384 services, among others. Id. Thus, the Court concluded that tax did not “single out” the First
Amendment interest being burdened. /d.

The dissent contends that the lobby tax, like the tax deemed constituticnal in Leathers, Is one
“imposed on other types of services, Including utility and telecommunications.” 172 Vi, at -~=-, 779
A.2d at 38, Applying this premise, the dissant then cites Turoer 8madeasting System, Inc. v, Federal
CM@IMMMU.&-M@JM%WL@IQ&%): for the

proposition that the First Amendment does not always demand strict scrutiny of requlations that
discriminate among media or different speakers within a single medium. See 172 Vt. at ----, 779 A.2d
at 38. The problem with this argument is that the premise Is wrong. The lobby tax Is not a generailly
applicable tax that merely discriminates between First Amendment speakers. Rather, as explained
more fully below, the lobby tax is a special tax that Is almed exclusively at lobbyIng expenditures and
is completely distinct from the generally applicable sales tax, which Is expressly applled to utility and
telecommunication services, 32 V.S,A. § 9771{’).

We also find unavailing the State's suggestion, accepted by the dissent, that Leathers stands for the
proposition that & tax burdening First Amendment interests is unconstitutional only if it suppresses the
expression of particular ideas or viewpoints. In Leathers, the principal issue upon which the Court
focused was whether Arkansas's generally applicable gross recelpts tax could be imposed on cable and
television services while exernpting newspapers and magazines. The Court determined that a
generally applicable tax would be upheld under these circumstances as long as it did not discriminate
on the basis of viewpoint, which would **28 present the danger of suppressing particular ideas. Ig, at
453,111 S.Ct. 1438. The Court did not suggest, however, that taxes are presumptively valid as long
as they do not discriminate based on viewpoint. Indeed, the Supreme Court has never upheld 3 tax
that singled out First Amendment interests, Irrespective of whather it suppressed particular
viewpoints,

In sum, under Suprerme Court case law, generally applicable taws burdening First Amendment
Interests may or may not be subject to heightenad scrutiny, but laws that “single out” those interests
“are always subject to at least some degree of helghtened First Amendment scrutiny.” Turper, 512

U3, 2t 640-41, 114 S,CL._2445; see ity of Los Angeles
988, 496, 106 5.Ct. 2034, 50 L.Ed.2d 480 (1986) ("Where a law is subjected to a colorable First
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Amendment challenge, the rule of ratlonallty which will sustain legislation against other *385
constitutional challenges typically does not have the same controlling force.”).

o

(3] @ (€] EQ Applylng this case law, we conclude that the lobby tax plainly warrants helghtened
scrutiny, under which it cannot pass constitutional muster. Indeed, it would be difficult to conceive of
a more distinct, Independent tax singiing out a discrete group of First Amendment speakers. An
examination of the particulars of the lobby tax belles the State's view that it Is merely an extension of
the sales tax assessing the financial transactions of a commercial enterprise.

K

[7] [8] Eg As noted, the revenues generated from the lobby tax are submitted for deposit Into
the public campaign fund established In 17 V,S.A. § 2856. This suggests that lobbylsts, who arguably
represent the interests of the principal contributors to political campaigns, were specifically targeted in
an effort to redirect, at least in part, some of the avallable funds of those contributors to a neutral
public fund for candidates for the offices of governor and lieutenant governor. We need not delve into
the underlying motives behind the tax, however. Notwithstanding the dissent's assertion that there Is
no basls to invalidate tha lobby tax because It is not intended to inhiblt freedom of speech and poses
no real threat to lobbying activities, see --- Vt. at ----, ----, 779 A.2d at 39, 42, “leglslative intent is

not the sine qua non of a viclation of the First Amendment.” Minneapolis Siar, 460 U.S. at 592, 103
=.Ct 1365, Whatever [ts underlying purpose, a tax that singles out First Amendment Interests “places

3 heavy burden on the State to justify its action.” Id, at 592-93, 103 S.Ct. 1365.

That Is the case here. The lobby tax Is triggered by any type of expenditure made by a lobbylst or an
employer of a lobbyist that ultimately furthers the employer's efforts to influence legislative or
administrative actlon, See 2 V.S.A, § 264a (tax (s imposed on expenditures of lobbylsts and
employers of fobbyists); 2 V,5.A. § 261(5) (“Expenditure” means any “payment, distribution, loan,
advance, deposit or gift of money or anything else of value and includes a contract, promise or
agreement, whether or not legally enforceable, to make an expenditure”, expenditure aiso includes
any "sums expended In connection with lobbying, including research, consulting and other lobbying
preparation and travel, meals and lodging”); 2. V.S.A. § 261(9) { “Lobby” or “lobbying” means
activities, communications with legislators or administrative officials, or solicitation of others “for the
purpose of Inflyencing legislative or administrative actlan®), Thus, not *286 only is the tax triggered
**29 by expenditures connected with political speech, but it Is even further specialized by being
limited to expenditures aimed at influencing legislative or administrative action in particular, and not
municipal action, for example. See g, § 261 (1), (8) (limiting definition of “Administrative action” and
“Legislative action” to activities of statewlde administrative officials and leglslators), In shert, It
singles out a component of the lobbying profession directed toward Influencing statewide political
action,

2=t

No other tax in Vermont is even remotely comparable to the lobby tax. Notably, lohbying s the First
and only parsonal or professional service taxed in Vermont. See 32 V. S.A, § 9741(35) (excluding
personal service transactions from sales tax, even If tangible goods are transferred, as long as goods
are inconsequentiat and not separately priced). That fact alone distinguishes the lobby tax as one that
singles out the communications and activities of lobbyists. Cf. 8rown_y, Commonweaith, 155
Pa.Cmwith, 197, 644 A.2d 795, 796 n. 3, 797 (1993) (concluding that Pennsylvanlia's sales tax on

lobbying services sold at retail does not offend First Amendment because tax is imposed on wide
variety of services-including credit collection services, secratarial services, pest control services,
employment agency services, computer programming services, lawn care services, and storage
services-and thus dees not single out lobbying for special tax treatment),

KC E{g

(9] = (191

But the lobby tax is far more than a tax on lobbying services or sales transactions
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involving lobbying services. Rather, the broad-based tax reaches all types of expenditures-whether or
not they can be deemed sales or services-of both lobbylists and their employers, Including salarles,
meals, lodging, newsletters, loans, gifts, contracts or any other type of expenditure (or agreement to
make an expenditure} aimed at influencing legislation or administrative action. Thus, notwithstanding
the State's and the dissent's claims to the contrary, the lobby tax is completely distinct, In both form
and functlon, from a sales tax, The taxabie event upon which a sales tax Is imposed Is the sale of a
product or perhaps 8 service. See Thomas Steef Strip Corp. v. Limbach, 61 Ohlo St.3d 340, 575
N.E.2d 114, 116 (1991). Generally, the saller of goods or services collects a sales tax from the
purchaser of those goods or services at the time of the purchase for the benefit of the state. State

Farm Mut. Auto, Ing, Co. v. Berthelol, 732 So.2d 1230, 1234-35 (La.1999).

In contrast, the taxable event for the lobby tax Is not a sales transaction, but rather the reporting of a
taxable expenditure. The tax *387 Is imposed on the “expenditures” of lobbylsts and their employers
at the time that they are reported, not at the time that they are made, Further, at least where the
pald lobbyist makes unrelmbursed expenditures, the provider, not the purchaser or ultimate

consumer, of the service pays the tax,tN4 SEE AppiLO STEREQ MUSIc co. V. clty of auRora, B71 P.2d
1206, 1209 (Coln.1994) (when tax Is imposed directly on business rather than on customers of
business, it is more Iike Income tax than sales tax); see also Cox Cable v. City of New Orleans, 624
$50.2d 890, 893 (La,1993) (tax on cable television servicas has essential characteristics of sales tax
because it is pald by the purchaser at time service s purchased, Is collected by seller but cannot be
assumed by seller, and s calculated by percentage of purchase * *30 price of service); Radiofone, Inc.
v._City of New Orieans, 616 S0.2d 1243, 1247 (1.a,1993) (same conclusion with respect to tax on
telecommunications services), In short, § 2643 taxes certaln aspects of the lobbying profession and is
triggered, not by a sales transaction, but by the reporting of an expenditure associated with a taxable
lobbying activity.

EN4, The tax may ultimately be paid by the lobbyist's employer as part of the fee charged
by the lobbyist, but the employer s also paying tax on the fee or salary paid to the
lobbyist.

Not surprisingly, the tax on lobbying services is not mentioned anywhere in the statutes dealing with
the sales tax, even though, as noted, the sales tax statute expiicitly exempts all personal services.

See 32 V.S A, § 9741(35), Further, although the lobby tax necessarily results in an additional tax on
products that have already been subjected to a sales tax, it is not specifically exempted from '

vermont's generally applicable sales tax,EN2 CF. 32 V.S A, § 9741 (listing sales that are exempt from
generally applicable sales tax). Moreover, not only is the trigger for payment of the tax unique, but
the tax is paid to the Secretary of State rather than the Commissioner of Taxes. Compare 2 V,S.A. §
264a(b) with 32 V.5 .A, §§ 9771, 9776, The lobby tax uses special flling forms requiring different
types of information and computation methods from what is required by sales or use tax forms. Unlike
sales tax forms, coples of the special lobby tax forms must be flled with legislative counsel,

FN3J, The State contends that there is no need to exempt lobbying services because
Vermont law does not have a general statutory provision that taxes services, That
acknowledgment only highlights the State's untenable position that the tax on lobbylst
services is merely an extension of the generally applicable sales tax,

Because imposition of the lobby tax depends on the purpose behind the expenditures rather than the
nature of the transaction itself, it may function like a sales tax at times, but at other times llke an
Incorme or *388 payroll tax {(on lobbyist fees or salaries) or a meals and rooms tax. It Is, in fact, a
completely unique type of tax triggered exclusively by core political speech concerning the right to
petition one's government. Even if the State could make a reasonable argument that the lobby tax is
an extension of the sales tax, which it cannot, it most definitely 1s not a generally applicable sales tax
of the type that may burden First Amendment interests and stlll pass constitutional muster. See
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