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P
Arkansas Writers' Project, Inc. v, Ragland
U.8.Ark,, 1987,

Supreme Court of the United States
ARKANSAS WRITERS' PROJECT, INC.,
Appellant

V.
Charles D. RAGLAND, Cominissioner of Revenue
of Arkansas,
No. 85-1370.

Argued Jan, 20, 1987.
Decided April 22, 1987,

Publisher of general interest magazine brought state
suit challenging Arkansas' sales tax scheme. The

. Chancery Court granted _publisher summary

judgment, and the Arkansas Supreme Court
reversed, 287 Ark. 155, 697 S.W.2d 94. On
petition for rehearing, 287 Ark. 155, 698 S.W.2d
802, publisher's claims of discriminatory treatment
were rejected, Probable jurisdiction was noted.

The Supreme Court, Justice Marshall, held that: (1)
publisher had standing, and (2) sales tax scheme
violated First Amendment's feedom of press

guarantee by taxing general interegt magazines but
exempting newspapers ang religicus, professional,
trade and sports journals,

Reversed and remanded.

Justice Stevens filed an opinion concwring i part
and concurring in the judgment.

Justice Scalia filed a dissenting opinion in which
Chief Justice Rehnquist joined.

West Headnotes

[1} Constitutional Law 92 €878

92 Constitational Law
92V1 Enforcement of Constitutional Provisions
92VI(A) Persons [Entitled to  Raise
Constitutional Questions; Standing

92VI(A)9 - Freedomm of Speech,
Expresston, and Press

92kR78 k. Taxation. Most Cited Cases

(Formerly 92k42.1(7))

Publisher of general interest magazine had standing
to challenge constitutionality of Arkansas sales tax-
scheme, which exempted proceeds derived from
sales of newspapers and religious, professional,
trade and sports journals; notwithstanding that it
was concededly not publisher of newspaper or listed
journal; publisher alleged sufficient personal stake
in litigation's outcome, since state Supreme Court's
bolding stood as total bar to its relief and its
constitutional attack held only promise of escape
from burden fmposed upon it by challenged statute.
Ark Stats. § 84-1904().

[2] Constitutional Law 92 €=2081

92 Constitutional Law
92XVIII Freedom of Speech, Expression, and
Press
92X VII(U) Press in General
92k2081 k. Taxation. Most Cited Cases
(Formerly 92k90.1(3))

Taxation 371 €=3626

371 Taxation
371IX Sales, Use, Service, and Gross Receipts
Taxes
371EX(B) Regulations, }
371k3625 Validity of Acts and Ordinances
3713626 k. In General, Most Cited
Cases _ "
(Formerly 371k1212.1, 371k1212)
Arkansag sales tax scheme, which taxed general
interest magazines but exempted newspapers and
religious, professional, trads and sports joumals,

_violated First Amendment's freedom of the press

guarantee; even though there was no evidence of an
improper censorial motive, tax burdened rights
protected by First Amendment by discriminating
against small group of magazines, and state failed to
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satisfy its heavy burden of showing that such
discrimipatory tax scheme was necessary to serve
compelling state interest. Ark.Stats. § 84-1904(f);
U.S.CA, Const Amend. 1. '

[3] Constitutional Law 92 €=2081

92 Constitutional Law

92XVIN Freedom of Speech, Expression, and
Preas

92X VI Press in General
92k2081 k. Taxation. Most Cited Cases
(Formerly 92k90.1(8))

Discriminatory tax on press burdens rights
protected by First Amendment U.S.C.A,
Const. Amend, |,

**1723 Syllabus ™V

FN* The syllabus constitutes no part of the
" opinion of the Court but has been preparsd
by the Reporter of Decisions for the

magazine was published and printed in Arkansas,
The Arkansas Supreme Court reversed, holding that
the magazine exemption applies only to religious,
professional, trade, or sports periodicals. The court
rejected the clafm that the exemption gramted to
other publications discriminated against appellant,
ruling that success on this claim would avail
appellant nothing since it would stil{ be subject to
tax even if the exemption fell. The court also
refused to find that appellant’s First and Fourteenth
Amendment rights had been violated, ruling that the
sales tax was a permissible “ordinary fom of
taxation” to which publishers are not immune.
Accordingly, the court did not consider appellant's
attorney's fees claim. Held:

L. Appeliant has standing to challenge the Arkansas
sales tax scheme. Appellee’s argument that
appellant has not asserted an injury that this Court
can redress since appellant concededly publishes
neither a newspaper nor a religious, professional,

convenience of the reader.SeeUpited—.——tade, or sports journal is unpersuesive, since it

States v. Detrolt Lumber Co., 200 U.S.
321, 337,26 8.Ct. 282, 287, 50 L.Ed. 499,

*221 Arkangas imposes & tax on receipts from sales
of tangible personal property, but exempis

numerous  items, incloding  newspapers and
religious, professional, trade, and sports journals
and/or _publications printed and opublished  withic
s __ State” (magazins exemption). Appellant
publishes in Arkeansas a general interest magazine
that includes articles on a variety of subjects,
including religion and sports. In 1984, relying on
Minneapolls Star & Tribune Co. v. Minnesota
Comm'r of Revenus, 460 U.S. 575, 103 S.Ct. 1365,

75 L.Ed.2d 295, appellant sought a refand of sales

tax # had paid since 1982, asserting that the
magazine exemption must be construed to include
its magazine, and that subjecting its magazine to the
sales tax, while sales of newspapers and other
magazines were exempt, violated the First and
Fourteenth Amendments. After appellee denied the
refund claim, appellant sought review in State
Chancery Court, stating an additional claim under
42 US.C, §§ 1983 and 1988 for injunctive relief
and attorney's fess. That court granted appellant
summary judgment, construing the magazine
exemption to include appellant because its

would effectively insulate underinclusive statutes
from constitutional **1724 challenge. Appellant
has alleged & sufficient personal stake in this
litigation's outcome, in that the State Supreme
Court's holding stands as a total bar to appellant's
relief, and its constimtional attack *222 holds the
only promise of escape from the burden impased

* upon it by the challenged statute, Pp. 1726-1727.

2. The Arkansas sales tax schetne that taxes general
intersst magazines, but exempts newspapers and
religious, professional, trade, and sports journals,
violates the First Amendment's freedom of the press.
guarantes. Pp. 1727-1730,

(2) Even though there is no evidence of an improper
censorial motive, the Arkansas tax burdens rights
protocted by the First Amendment by discriminating
against a small group of magazines, inchuding
appellant's, which are the only magezipes that pay
the tax. Such selective taxation is one of the types
of discrimination identified in Minmeapolis Star.

Indeed, its use here ig even more disturbing than in
that cass because the Arkansas staiute requires
official scrutiny of publications' content as the basis
for imposing a tax, This is incompatible with the
First Amendment, whose requirernents are not

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

Appellants' Appendix

Page 1103
000000794

SUPP.ROA00964




- —

107 S.Ct. 1722

ot W W mom

Page 3

481'U.8. 221, 107 S.Ct. 1722, 95 L.Ed.2d 209, 55 USLW 4522, 13 Media L. Rep. 2313

(Cite as: 481 U.S. 221, 107 S.Ct. 1722)

avoided merely because the statnie does not burden
the expression of particular views expressed by
specific magazines, and exempts other members of
the media that might publish discussions of the
various subjects contained in appellant's magazine,
Pp. 1726-1728.

(b) Appellee has not satisfied its beavy burden of
showing that its discriminatory tax scheme is
necessary to serve a compelling state interest and is
narrowly drawn to achieve that end. The Siate's
general interest in raising revenue does not justify
selective imposition of the sales tax on some
magazines and not others, based solely on their
content, since revenues could be raised simply by
taxing  businesses gemerally.  Furthermore,
appellec’s assertion that the magazine exemption
serves the state interest of encouraging “fledgling”
publishers is not persuasive, since the exemption is
not narrowly tailored to achieve that end. To the
¢ontrary, the exemption is both overinclusive and

underinclusive in that it exempts the enumerated ...

types of magazines regardiess of whether they are
fledgling” or are lcrative and well established,
while making general interest magazines and
struggling specialty magazines on- other subjects
ineligible for favorable tax treatment. Moreover,
although the asseried state need 'to “foster
communication” might support a blanket exemption
of the press from the sales tax, it cannot justify
selective taxation of certain publishers. Pp.
1728-1729.

3. Since the state courts have not yet indicated
whether they will exercise jurisdiction over
appellant’s claims under §§ 1983 and 1988, this
Court remands to give them an opportunity to do so.
P.— .

287 Ark. 155, 697 5.W.2d 94 apd 698 S.W.2d 802,
reversed and remanded,

*223 MARSHALL, J., delivered the opinion of the
Court, in which BRENNAN, WHITE,
BLACKMUN, POWELL, and Q'CONNOR, II,
joined, and in Parts L 1T, T in B, IV, and V of

" which STEVENS, J., joined, STEVENS, I, filed

an opinion concurring in part and concurring in the
judgment, post p. ---—, SCALIA, ], filed a

dissenting opinion, in whick REHNQUIST, C.J.,
joined, post, p. -

Anne Owings Wilson argued the cause and filed
briefs for appellant.

John Steven Clark argued the cause for appelles,
With him on the brief were R B. Friedlander and
Joseph V. Svoboda.*

* Briefs of amici curia urging reversal were filed
for the American Civil Liberties Union Foundation
et al. by Jack Novik and Philip E. Kaplan; for the
City & Regional Magazine Association by Donald
M. Middlebrooks; for the Magazine Publishers Co.
et al. by Edward Soto, Gerald B. Cope, Jr., W.
Terry Maguwire, and Parker Thomson; for Time
Inc., by E Barrett Prettyman, Jr., David J. Sayior,
and John G. Roberts, Jr.; and for the Times Mirror
Co. et al. by Rex S, Heinke, William 4. Niese, and
Jeffrey 8. Klein.

Briefs of amfcl curine urging affirmance were filed

~—{for—the_Territory of American Samoa et al. by the

Attomeys General for their respective jurisdictions
as follows: Thomas J. Milléer of Yowe, Leulumoega
8. Lutu of American Samova, Joseph Liberman of
Connecticut, Jim Smith of Florida, Cortmne K, A
Watanabe of Hawsii, Jim Jones of Idaho, Willian
J. Guste, Jr., of Louisiana, Hubert H. Humphrey III
of Minnesota, Michael Turpen of Oklahoms, LeRoy
S. Zimmerman of Pennsylvania, T, Travis Medlock
of South Carolina, Mark V. Meierhenry of Sounth
Dakota, Jim Mattox of Texas, David L. Willinson
of Utah, and Jeffrey L. Amestoy of Vermont; and for
the State of Maryland by Stephen H Sachs,
Attorney General, Ralph S. Tyler III, Assistant.
Attorney General, and Carmen M. Shepard, Special
Asgistant Attorney General, :
Justivce MARSHALL delivered the opinion of the
Court.

The question presented in this case is whether a
state sales tax scheme that taxes general imterest
magazines, but exempts newspapers and religions,
professional, trade, and sports journals, violates the
First Amendment's guarantee of freedom of the

press.

%224 **17251
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Since 1935, Arkansas has im a tax on reces

32, Arkansas has imposed s tax on receipts
from sales of tangible personal property. 1935
Ark.Gen. Acts 233, § 4, pp. 393, 304, now codified

at ArkStatAnn. § 84-1903(a) (1980 and
Supp.1985). The rate of tax is currently four
percent of gross receipts. § 84-1903 (three
percent); Ark.StatAnn. § 34-1903.1 (Supp.1985)
(additional cme percent). Numerous iftems are

exempt from the state sales however, These
ing “{glross receipts or gross proceeds deriv
from the sale o newsE#m;‘ § 84-

publications printed and published within this State .

-~ When 30 uﬂ regular sy scrigﬁons." §
84-1904(}) (mapazi emption),

FN1. The newspaper exemption was added -

in 1941. 1941 Ark.Gen.Acts 386, § 4, p.
1060. Gross Receipts Tax Regulations of
1981, adopted by the Arkansas
- Commissioner of Revenue define a
newspaper as “a publication in sheet form
containing reports of cutrent events and

articles of general interest to the public,’

published regularly in short intervals such
as daily, weekly, or bi-weekly, and
intended for genmeral circnlation”
GR-43(A)(1), reproduced at Record 50.

FN2,  The magazine exemption was added
in 1949, 194¢ Ark.Gen.Acts 152, § 2, p.
431. The regulations define a publication
as “any pamphlet, mapazine, journal, or
periodical, other than a newspaper,
designed for the information or
entertalnment of the general public or my
segment thereof.” QR-48(A)(3),
reproduced at Record 50. The term “
regular subscription” is defined as “the
purchase by advance payment of a
specified number of issues of a publication
over & certain period of time, and delivered
to the subscriber by mail or otherwise.”
GR-43(AX6), reproduced at Record 50.

Appellant Arkansas Writers' Project, Inc. publishes

magazine with a circulation of approximately
28,000. The magazine includes articles on a
variety of subjects, inchuding religion and sports, It
is printed and published in Arkansas, and is sold
through mail subscriptions, coin-operated stands,
and over-the-counter sales, In 1980, following an
audit, appellee Commissioner of Revenue assessed
tax on sales of Arkamsas *225 Times. Appellant
initially contested the assessment, but eventually
reached a settlement with the Stats and agreed to
pay the tax beginning in October 1982. However,
appellant reserved the right to renew its challenge if
there were a change in the tax law or a court ruling
drawing into question the validity of Arkansas'
exemption structure. Record 46-47,

Subsequently, in Minneapolis Star & Tvibune Co. v.
Minnesota Comm'r of Revenue, 460 U.8. 575, 103
S.Ct. 1365, 75 L.Ed.2d 295 (1983), this Court held

© unconstitutional a Minnesota tax on paper and ink

used in the production of newspapers, In Jawuary
1984, relying. on-this-authotity, appellant sought a
refund of sales tax paid since October 1982,
asserting that the magazine exemption must be
construed to iclude - Arkansas Times. It
maintained that subjecting Arkansas Times to the
sales tax, while sales of newspapers and other
magazines were cxempt, violated the First and
Fourteenth Amendments, The Commissioner
denied appellant's claim for refund, App, to Furis.
Statement 12-14.

Having  exhausted  available = administrative
remedies, appellant filed 2 complaint i the
Chancery Court for Pulaski County, Artknnsas, .
seeking review of the Commissioner's decision.
The complaint also stated a clabm under 42 U.S.C. §
§ 1983 and 1988 for injunctive relief and attorney's
fees. The parties stipulated that Arkansas Times is
not a “newspaper” or a “religious, professional,
trade or sports journal” and that, chring the relevant
time period, appellant had paid $£5,838.22 ity sales
tax. The Chancery Court granted appellant
summary judgment, comstruing § 84-1904() to
create two categories of tax-exempt magazines sold
through  subscriptions, one for religious,
professional, trade, and sports journals, and one for
publications published and printed within the State
of Arkansas. No. 84-1268 (Pulaski Cty. Chancery

Arkansas Times, a .general interest monthly
© 2007 Thomson/West. No Claim to Orig. U.8. Govt. Works.
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Ct., **1726 Mar. 29, 1985). Because Arkansas
Times came within the second category, thé court
held that the magazine was exempt from sales tax
and appeilant was entitied to a refund, The court
determined that resolution of the *226 dispute on
statutory grounds made it wnnecessary to address
the constitutional issues raised in appellant's § 1983
claim,

The Arkansas Supreme Court reversed the decision
of the Chancery Court. 287 Ark. 155, 697 S.W.2d
94 (1985). It construed § 84-1904(j) as creating 2
single exemption and held that, in order to qualify
for this exemption, = magazine had to be a *
religious, professional, trade, or sports periodical.”
Id, at 157, 697 S, W.2d, at 95, Concluding that «
neither party has questioned the constitutionality of
the exemption,” the State Supreme Court failed to
address  appellant's First and  Fourteenih
Amendment claims. Ibid,

On pefition for rshearing, the court issued a
supplementary opinion in which it acknowledged
that appellant had pursued its constitutional claims
and that they “should have been discussed” in the
court’s original opinion. /d, at 157, 1574, 1578,
698 S.W2d 3802, 803 (1985). It rejected

appellant's claims of discriminatory treatment,

reasoning that exemptions granted to other -

publications need not be considered, because:

“[L]t would avail [appellant] nothing if it wins its
argument.... It is {mmaterial that an exemption in
favor of some cther texpayer may be invalid, as
discriminatory. If so, it is the exemption that
would fall, not the tax against the [Arkansas] T¥mes.
*Id, at 157A, 698 8. W.2d, at 803.

As to appellant's First Amendment objections, the
court noted that this Court has held that “the owners
of newspapers are not immune from any of the *
ordinary forms of taxation’ for support of the
government,” Jbid, quoting Grosfean v. American
Press Co, 297 US, 233, 250, 56 S.Ct. 444, 449, 80
L.Ed. 660 (1936). In contrast to Minneapolis Star,
supra, and Grosfean, supra, the Arkansas Supreme
Court concluded that the Arkansas sales tax was a
permissible “ordinary form of taxation.” Because
the court did not find that appellant’s Pirst and
Fourteenth Amendment rights had been violated, it

A b o WAL L

Page 5

did not consider the claim for attorney’s fees under §
1988.

*127 We noted probable jurisdiction, 476 U.S,
1113, 106 8.Ct. 1966, 90 L.Ed.2d 851 (1986), and
Weé nOW reverse.

I

[11 As a threshold matter, the Commissioner argues
that appellant does not have standing to challenge
the Arkansas sales tax scheme. Bxtending the
reesoning of the court below, he contends that,
since appellant has conceded that Arkansas Times is
neither & newspaper nor a religious, .professional,
trade, or sports fownal, it has not assertad an injury
that can be redressed by a favorable decision of this
Court and therefore does not meet the requirements
for standing set forth in Valley Forge Christian
College v. Americans United for Separation of
Church & State,..inc.,-45410.8.-464,-472,-102 S.Ct
752, 758, 70 L.Ed.2d 700 (1982).

We do not accept the Commissioner's notion of
standing, for it would effectively insulate
underinclusive  statutes  from  constitutional
challenge, a proposition we soundly rejected in Orr
v. Orr, 440 U.S. 268, 272, 99 S,Ct. 1102, 1108, 59
LEd.2d 306 (1979). The Commissioner's position
is inconsistent with numerous decisions of this
Court in which we have considered claims that
others gsimilarly situated were exempt from the

operation of a state law adversely affecting the .
claimant. See, eg, Armco Inc. v. Hardesty, 467

U.S. 638, 104 S.Ct. 2620, 81 L.Ed.2d 540 {1984);
Carey v. Brown, 447 U.8, 455, 100 S,Ct. 2286, 65
LBd.2d 263 (1980), Police Dept. of Chicago v.
Mosigy, 408 U.S. 92, 92 S.Ct. 2286, 33 L.Ed.2d
212 (1972)., Confrary to the Commissioners
assertion, appellant has alleged sufficient a personal
stake in the qutcome **1727 of this litigation. “The
holding of the [Arkansas) cour [t} stand[s] as a total
bar to appellant's relief [its] constimtional attack
holds the only promise of escape from the burden
thet derives from the challenged statut{e].” Orr v.
Orr, supra, 440 U.S,, at 273, 99 S.Ct., at 1108.
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11}
A

[2][3] Our cases clearly establish that a

discriminatory tax on the press burdens rights
%Ewmm 3 #228 See
inneapolis Star, 460 U.S., at 591-592, 103 S.Ct,

at 1375; Grosfean v. American Press Co., supra,
297 U.S., at 244.245, 56 S.Ct, at 446-447. In
Minneapolis Star, the discrimination took two
distinct forms, Fi in__con en
applicable economic regulations to which the press
can legitimately ba subject, the Minnesota use
treated the press differently fiom other enterprises.
. Ct,_at 1369 (the tax *

f.‘

ink were exem the tax: thus “o
of publishers tax at all end even fewer

any significant amount of tax.” Id, at 591, 103
S.Ct., at 1375,

FN3. Appellant's First Amendment claims
are obviously intertwined with interests
arlsing under the Equal Protection Clause,

See Police Dept. of Chicage v. Mosley,
408 U.8, 92, 94-95, 92 5.Ct, 2286, 2289,
33 LEd2d 212 (1972). However, since
Arkansas' sales tax
implicates freedom of the press, we
analyze it primerily in First Amendment
terms. See Minneapolis Star & Tvibune
Co. v. Minnescta Comm'r of Revenue, 460
U.8. §75, 585, n. 7, 103 S.Ct. 1365, 1372
n. 7, 75 L.Ed.2d 295 (1983).

Both types of discrimination can be established
even where as here, there is no eviden¢e of an

impro censorial _motive. See Jid, at 579-580,
5627 103 S.Ct

legislative intent is not the sine qua rom of &
violation 1 S
because selective i 8 s-gither

singling out the press as a whole or targeting

a handful

—whola, but wha fare

system- directly

at 1368-1369, 1375 (“Dlicit

individual m ses a particular

1dividual members_of the press-po
er of abuse by the State. ——
power to tax differentially, as opposed to a

power to tax generelly, gives a government a
powerful weapon against the taxpayer selected,
When the State imposes a generally applicable tax,
there is little cause for concern. We need not fear
that a government will destroy a selected group of
taxpayers by burdensome taxation if it must impose
the same burden on the rest of its constituency.” Id,
at 585, 103 S.Ct., at 1371.

Addressing enly the first type of discrimination, the
Commissioner defends the Arkansas sales tax as a
generally applicable*229 economic regulation. He
.acknowledges the numerous statutory exemptions to
the seles tax, inchuding those exempting newspapers
and religious, trade, professional, amd sports
magazines, Nometheless, apparently becanse the
tax is nominally imposed on receipts from sales of
all tangible personal property, see § 84-1903, he
insists that the tax should be upheld,

On the facts of this case, the fimdamental question
i5 not wheiher the tax singles out the press as a

e press. While we in meapof Star

that a genuinely nondiscrimingtory tax on the
recel of new ers would be constifotion

0 U.S,, at 586, and n. 9, 103 S5.Ct., at
1372, and n. 9, the Arkansas sales tax cannot be

characterized as nondiscrimninstory, because it is not

gvenly applied to all magazines. To_the

the_magazme exemption means that only a few
Arkansas magazines pay any sales tax: F™™ in that

It operates in much **1728 the same way

a8 did the $100,000 exemption to the Minnesota use

ta. Because MW
somé magazines less favorably than ofhers, 1
suffers ifom the second type of discrimination
identified in Mirmeapolis Star.

FN4. Appellant maintaing that Arkansas
Times is the only Arkansas publication that
peys sales tax. App. 13 (Affidavit of Alan
Leveritt), The Commissioner contends
that there are two periodicals, in addition
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to Arkansas Times, that pay tax. Tr. of
Oral Arg. 22. Whether there are three
Arkansas magazines paying tax or only

one, of the tax clear s ona
_limited group of publishers,
Indeed, this case involves a disturbing vse of
selective @ﬁon than _Minneapolis Star, because
e basis on which Arkansas differentiates between
m es _is particularly repugnagt to First
Amendment ciples; a magazine's tax status

%ﬁwwmﬂun.ﬂm
the First Amendment means that government has no
power 10 TeSfict expression because of its messagei
its ideas, its subject matter, or its content.
sz EEEE E Eo.s!é 408 U.S.; at
95 B

447 1J.S., at 483, 1 Ct.. at 229f, *“

Regulgtions which permit the Govemment to

discriminate on the basis of the content of the
m under tha.. F;

Amendment.” Regan v. Time Jnc, 468 US. 64]

viewpoint restrictions in Consolidated Edison Co.
v. Public Service Comm'n of New York 447 U.S.
530, 100 5.Ct. 2326, 65 L.Ed.2d 319 (198D). As
we stated in that case, “[tlhe First Amendment's

hostility to content-based regulation extends mnot

only to restricions om particular viewpoints, but
m&mﬁhﬁr

topic.” J/d, at 537, 100 S.Ct., at 2333. See FCC v.
l'gague of Women Voters of California, supra, 468
U.S., at 383-384, 104 S,Ct, at 3119; Metromedia,
Inc. v. San Dlego, 453 U.8. 490, 518-519, 101 S.Ct.
2882, 2898, 69 L.Ed.2d 800 (1981) (plurakity
opinion); Carey v. Brown, supra, 447 U.S,, 8t 462,
n. 6, 100 8.Ct., at 2291, n. 6. '

Nor are the requirements of the First Amendment
avoided by the fact that Arkansas grants an
exemption to other members of the media that
might publish discussions of the various*231
subjects contained in Arkensas Times. For

- example, exempting newspapers from the tax, see §

84-1904(f), does not change the fact that the Stats

648-649, 104 S.C 5
487 (15

If cles in Arkansas Times were unifo

necessarily examine the that

18 . on

California, 468 U.S. 364 ,
31% 82 L.Bd.2d 278 5198-%. sﬂg fﬁ'af

3C of the content o c the basis

for imposing a tax is entirely incompatible with the
First %en%ﬁenfs arantee of %Eo_ﬁ
ﬁi, Eec Eegan v. Time, Inc., @m, at 648, 104

at 3266.

evade the strictures
because it does not burden the expression of

Arkansas' systermn of selective taxation does not
of the First Amendment merely

1 few), ific mepazines. We
rejected a similsr distinction between content and

discriminates in determining the tax status of
magazines published in Arkansas, “It hardly
BNSWETS ohe person’s objection to a restriction on
his speech that another persom, outside his control,
may speak for him.” Regan v. Taxation With
Representation of Washington, 461 U.S, 540, 553,
103 S.Ct 1997, 2005, 76 L.Ed2d 129 (1983)
(BLACEMUN, J., concurring), See also Firginia
Pharmacy Bd v, Virginia Citizens Consumer
Council, Inc, 425 U.8, 748, 757, n, 15, 96 8.Ct.
1817, 1823, n. 15, 48 L.Ed.2d 346 (1976) (“We are
aware of no genmeral principle that freedom of

speech may be abridged when the speaker's listeners

could come by his message by some other means™),

**172% B

Arkansas faces a heavy burden in attempting to
defend its content-b ach to taxation of

agazines. In order to just ch dj
taxation, the State must show that its regulation ig
necessary to serve a cumgeﬁgg_w
NATTOW drawn _to achieve that end. See

Minneapolis Star, 460 US., at =57, S.Ct,
at 1375, |
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The Comimissioner has advanced several state
interests. First, he asseris the State's general
interest in ralsing revenus. While we have
recognized that this interest is an important one, see
id, at 586, it does not explain selective imposition
of the sales tax on some magazines and not others,
based solely on their content. In Minmeapolis Ster,
this interest was invoked in support of differential
treatment of the press in relaton to other
businesses. J&id In that context, we noted that an

+

in IGg revent

“[s]tanding alone, ... cannot justify the special
ternative means of

treatment of the press, fi
achieving the interest without raising concems
under the First Amendment is clearly available: the

cit h a singles out the press.”
(footnote omitted),

State could raise the revenve by taxing businesses”
' generally, avoiding*232 . the ccnsﬁ threat

The same is true of a tax that differentiates hetween
members of e press.

The Commissioner also suggests that the exemption
of religious, professional, trade, and sports jounals
was intended to encourage “fledgling” publishers,
who have only limited audiences and therefore do
not have access to the same volume of advertising
revenues as general interest magazines such as
Arkansas Times. Brief for Appellee 16, Even
assuming that an interest in éncouraging fledgling
publications might be a compelling one, we do not
find the exemption in § 84-1904(j}) of religious,
professional, trade, and sports joumals namrowly
tailored to achieve that end. To the contrary, the
exemption is both overinclusive and vmnderinclusive.
The types of magazines enumerated in

8§4-1904(j) are exempt, regardless of whether they
are “fledgling”; even the most lucrative and
well-established religious, professional, trade, and
sports journals do not pay sales tax. By contrast,
struggling general interest magazines and struggling
specialty magazines on subjects other than those

specified in § 84-1904(j) are ineligible for favorable

tax treatment.

Finally, the Commissioner asserted for the first time
at oral argument a need to “foster communication”
in the State, Tr. of Oral Arg. 28, 32. While this

state interest might support a blanket exemption of
the press from the sales tax, it cannot justify
selective taxation of certaln publishers. The
Arkansas tax scheme only fosters communication
on meligion, sports, and professionel and trade
matters, It therefore does not serve its alleged
purpose in any significant way.

C

Appellant argues that the Arkansas tax scheme
violates the First Amendment because it exempts all
newspapers from the tax, but only some magazines,
Appellant contends that, under applicable state
regulations, ses nn. 1 and 2, *233 supra the
critical  distinction between newspapers and
magazines is not format, but rather content:
newspapers are distinguished from magazines
because they contain reporis of current events and
articles of general interest. Just as content-based

——-——(distinctions bstween magazines are impermissible

under prior decisions of this Court, appelisnt claims
that content-based disiinctions between different
members of the media are also impermissible,

absent a compelling justification, N5

FN5. This challenge was made in the
courts below, but it was not addressed by
either the Chancery Court or the Arkamsas
Supreme Court. Since the Chancery Court
consirued the magazine exemption tfo
cover sales of drkansas Times, it was not
necessary to  reach the issue, The
Arkansas Supreme Coumrt mled that the
sales tax was a gememlly applicable
regulation and did not examine the impact
of the magazine exemption or the
newspaper exemption. 287 Ark, 155,
157A, 157B, 698 85.W.2d 802, 803 (1985).

Because we hold today that the Stete's selective
application of its sales tax to magazines is
unconstitutional and therefore invalid, our ruling
eliminates the differential treatment of newspapers
and magazines. Accordingly, we need not decide
whether a distinction between different types of
periodicals**173¢ presents an additional basis for
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invalidating the sales tax, as applied to the press.

IV

In the Chancery Court, appeilant asserted -its First
and Fourteenth Amendment claims under 42 U.S.C,
§ 1983, as well as a comresponding entitlement to
attorney's fees under § 1988. Becanse this Court
has found a constitutional viclation, appellant urges
us to consider its cause of action under § 1983 and
order an award of attomey's fees. However, the
state courts have not yet indicated whether they will
exercise jurisdiction over this claim ™¢ and we
therefore remand to give them an opportunity to do
50.

FN6, The Chancery Court construed the
megazine exemption to apply to sales of
Arkansas Times and therefore did not
reach the federal cause of action. The
Arkapsags Supreme Court reversed the
Chancery Couwt's construction of the
statate end held that there was no First
Amendment violation. It found that it was
not necessary to consider appellant's claim
for attorney's fees under § 1928.

*234 The parties recognize that federal and stats
courts have concurrent jurisdiction over actions
brought under § 1983, see, ag, Martinez v
California, 444 U.S. 277, 283, n. 7, 100 S.Ct. 553,
558 n. 7, 62 L.Ed.2d 481 (1980), although the Tax
Injunction Act, 28 US.C. § 1341, ordinarily
precludes federal cowrts from  entertsining
challenges to the assessment of state taxes. The
parties disagree, however, on whether the state
court must exercise jurisdiction in such cases N7
We leave it to the courts on remand to consider the
necessity of entertnining this claim.

FN7. Whether state courts must assume
jurisdiction over these cases is not entirely
clear. Ses Note, Section 1983 in State
Court;: A Remedy for Unconstitutional
State Taxation, 95 Yale L.1. 414, 420421

Carolina Tax Comm'n, 281 §.C. 492, 316
S.E2d 386, affd by an equally divided
Couwrt, 471 U5, 82, 105 5.Ct. 1859, 85
LEd2d 62 (1984). Of courss, an
affirmance by an equally divided Court is
not entitled to precedential weight. See
Nell v. Biggers, 409 U.S. 188, 192, 93
S8.Ct. 375, 378, 34 L.Ed.2d 401 (1972),

v

We stated in Minneapolis Star that “[a] tax that
sinaes out EE %E‘E, & Eﬁ E[_geg individual
publications within the press, places a heavy burden

gn the State to justify itz action” 460 US, at

392-593, 103 S.Ct.. at 1376, In this case. Arkansas
bhas failed to meet this heavy burde has
advanced no compelling justificati: or_select
content-base 1 ceriaj i and the
E£gﬁﬁﬂﬁaﬂwﬁimﬂﬂﬂmzhL&mﬂmmm
Accerdingly, we reverse the judgment of the
Arkansas__.Supreme_ Cowrt —and remand for
proceedings not inconsistent with this opinion.

It is so ordered. |

Justice STEVENS, concurring in part and
conemring in the judgment.

To the extent that the Court's opinion relies on the
proposition “ ‘that government has no power to
restrict expression *235 because of its message, its
ideas, its subject matter, or its content,’ ™ see anfe,
at 1727 (quoting Police Dept. of Chicago v. Mosley,
408 U.S. 92, 95, 92 S.Ct. 2286, 2289, 33 L.Bd.2d
212 (1972)), I am umable t join tFN* [ do,
however, agree that the State has the burden of
justifying its -content-based discrimination and has
plainly failed to do so. Accordingly, I join Parts I,
Ii, II-B, IV, and V of the Cowrt's opinion and
coneur in its judgment.

FN* See my separate opinions in
Consolidated Edison Co. v. Public Sarvice
Comm'n of New York, 447 U.S. 530, 544,
100 S.Ct. 2326, 2337, 65 LEd.2d 319
(1980); Widmar v. Vincent, 454 U.8. 263,
277, 102 S.Ct. 269, 278, 70 L.Ed2d 440 -
(1981); and Regan v. Time, Inc, 468 U.S.

..-.buj Wik A A

(1985). See also Spencer v. South 641, 692, 104 S.Ct 3262, 3289, 82
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LEd2d 487 (1934); see also FCC v.
League of Women Voters of California,
468 U.S, 364, 408, 104 S.Ct 3106, 3132,
82 LEd.2d 278 (1984).
Justice SCALIA, with whom THE CHIEF
JUSTICE joins, dissenting.
All government displays an enduring tendency to
silence, or to facilitate silencing, those voices that it
disapproves. In the case of the Judicial Branch of
Government, the principal restraimt upon that
%*1731 tendency, as upon other judicial error, is the
requirement that judges write opinions providing
logical reasons for treating one situation differently
from another. I dissent from today's decision
because it provides no rational basis for
distingnishing the subsidy scheme here under
challenge from many others that are common and
unquestionably lawful. It thereby introdwces imta
First Amendment law an element of arbitrariness
thet ultimately erodes rather than fosters the
important freedomas at issne.

The Court’s opinion does not dispute, and I think it

evident, that the tax exemption in this case has a

rational basis sufficient to susiain the tax scheme
against ordinary equal protection attack, see, ez,
Massachusetts Board of Retirement v. Murgia, 427
U.S. 307, 312, 96 8.Ct. 2562, 2566, 49 L.Ed.2d 520
(1976) (per curiam ). Though assuredly not “
narrowly tailored,” it is reasonably related to the
legitimate goals of encouraging small- publishery
with-limited-audiences-and- advertising revenues (a
category which in the State’s judgment includes
most publishers of religious, professional, trade,
end sports mapgazines) and of *236 avoiding the
collection of taxes where administrative cost
exceeds tax proceeds. See Brief for Appellee
15-16. The exemption is found invalid, however,
because it does not pass the “strict scrutiny” test
applicable to  discriminatory  festriction or
prohibition of speech, nemely, that it be “necessary
to serve a compeiling state interest and ... narrowly
drawn to achieve that end” A4mte, at 1728; cf,
Police Department of Chicago v. Mosley, 408 U.S.
92, 101, 92 S.Cr. 2286, 2293, 33 L.Ed2d 212
(1972} (discriminatory ban on picketing); Carey v.
Brown, 447 U.S, 455, 461-462, 100 S.Ct. 2286,
2290-2291, 65 L.Ed.2d 263 (1980) {same).

Here, as in the Court's earlier decision in
Minneapolls Star & Tribune Co. v. Minnesota
Comm'r of Revenue, 460 U.S. 575, 103 8.Ct 1365,
75 L.Ed2d 295 (1983), application of the “strict
scrutimy” test rests upon the premise that for First
Amendment purposes denial of exemption from
taxation is equivalent to regulation. That premise
is demonstrably emoneous and camnot be
consistently applied. Our cpinions have long
recognized-in  First Amendment contexts as
elsswhers-the reality that tax exemptions, credits,
and deductions are “a fortn of subsidy that is
edministered through the tax system,” and the
general rule that “a legislature's decision not to
subsidize the exercise of a fundamental right does
not infringe the right, and thus is not subject to strict
scrutiny.” Regan v. Taxation With Representation
of Washington, 461 U.8, 540, 544, 549, 103 S.Ct.
1997, 2000, 2002, 76 LEd2d 129 (1983)
(upholding denial of tax exemption for organization
engaged in lobbying even though veterans'
organizations recelved e¢xemption regardless of
lobbying activities). See also Cammarono v
United States, 358 U.8. 498, 513, 79 S.Ct. 524,
533, 3 L.Ed.2d 462 (1959) (deduction for lobbying
activities); Buckizy v. Valeo, 424 U.8. 1, 93-95, 96
S.Ct. 612, 670-671, 46 L.Ed2d 659 (1976)
(deciining to apply strict scrutiny to campaign
finance law that excludes certain candidates);
Harris v, McRas, 4438 11.8. 297, 324-326, 100 S.CL
2671, 2692-2693, 65 L.Bd.2d 784 (1980) (declining
to apply strict scrutiny to legislative decision not to

- subsidize abortions even though other medical

procedures wers subsidized); Maker v. Roe, 432
U.S, 464, 97 8.Ct. 2376, 53 L.EBd.2d 484 (1977)
(same).

*237 The reason that denial of participation in a
tax exemption or other subsidy scheme does not
necessarily “infringe” a fundamental right is
that-yplike direct restriction or prohibition-such a
denial does not, as a general rule, heve any
significant coercive effect. It may, of course, be
manipulated so 2s to do so, in which cass the courts
will be available to provide relief. But thet iz not
remotely the case here. It is implausible that the
4% sales tax, generally applicable to all sales in the
State with the few enumerated exceptions, was
meant to inhibit, or had the effect of inhibiting, this
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appellant’s publication.

**1732 Perhaps a more stringent, prophylactic rle
is appropriate, and can consistently be applied,
when the subsidy pertzins to the expression of a
particular viewpoint on a matter of political
concern-a tax exemption, for exawple, that is
expressly available only to publications that fake a
patticular point of view on a controversijal issue of
foreign policy. Political speech has been accorded
special protection elsewhere. See, eg., FCC v
League of Women Voters of California, 468 U.8.
64, 375-376, 104 S.Ct. 3106, 3114-3115, 82
LEd2d 278 (1984) (invalidating ban on
cditorializing by recipients of grants fom the
Corporation for Public Broadcasting, in part on
ground that political speech “Is entitled to the most
exacting degree of First Amendment protecticn™);
Connick v. Myers, 461 U.8. 138, 143-146, 103
S.Ct. 1684, 1688-1689, 75 L.Ed.2d 708 (1983)
(discussing history of First Amendment protection
for political speech by public employees ; Red Lion
Broadcasting Co, v. FCC, 395 US. 367, 89 S.Ct.
1794, 23 L.Ed2d 371 (1969) (upholding FCC's “
faimess  doctrine,”  which imposes  special
obligetions upon broadcasters with regard to ©
controversial issues of public importance™, There
is no need, however, and it is realistically quite
impoassible, to extend to all spsech the same degree
of protection against exclision from a subsidy that
one® might think appropriate for opposing shades of

political expression.

By seeking to do so, the majority casts doubt upon a
wide variety of tax preferences and subsidies that
draw distinctions based upon subject matter. The
United States Postal *23% Service, for example,
grants a special bulk rate “to " written materiai
disseminated by certain nonprofit
organizations-religions, - educationsl, scientific,
philanthropic, agricultural, tabor, veterans', and
fraternal  orgenizations, See Domestic Mail
Manual § 623 (1985). Must this preference be
justified by a “compelling governmental peed”
because a nonprofit organization devoted to some
other putpose-dissemination of information about
boxing, for example-does mnot receive the special
rate? The Kennedy Center, which is subsidized by
the Federal Government in the amount of up to 323

million per year, see 20 U.S.C. § 7Tén(a), is
authorized by statute to “present classical and
contemporary music, opera, drama, dance, and
poery.” § 76j. I3 this subsidy subject to strict
scrutiny becauss other kinds of expressive activity,
such as leamed lectures and political speeches, are
excluded? Are government research grant
programs or the funding activities of the
Corporation for Public Broadcasting, see 47 U.8.C.

§ 396(z)(2), subject ta strict scrutiny because they

provide money for the study or exposition of some
subjects but not others?

Beczuse there is no principled basis to distinguish
the subsidization of speech in these areas-which we
would surely uphold-from the subsidization that we
strike down here, our decision today places the
granting or denial of protection within our own
idiosyncratic discretion. In my view, that threatens
First Amendment rights infinitely more than the tax
exemption at issue, I disgent.

U.5.Ark.,1987.

Arkansas Writers' Project, Inc. v. Ragland

481 U.8. 221, 107 §8.Ct. 1722, 95 LEd2d 209, 53
USLW 4522, 13 Media 1.. Rep. 2313

END OF DOCUMENT
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A
GROSJEAN v. AMERICAN PRESS CO.
USS. 1936.

Supreme Court of the United States,

GROSIEAN, Sup'r of Public Accounts of Louisiana -

Y.
AMERICAN PRESS CO., Inc., et al,
No. 303.

Argued Jan. 13, 14, 1936.
Decided Feb. 10, 1936,

Suit by American Press Company, Incorporated,
and others against Alice Les Grosjean, Supervisor
of Public Accounts for the Stats of Lonisiana.
From a decree for plaintiffs (10 F.Supp. 161), the
defendant appeals.

Affirmed.
West Headnotes :
[1] Federal Courts 170B €=3235

170B Federal Courts

170BV Amount or Value in Controversy
Affecting Jorisdiction

170Bk335 k. Requisite Amount or Value.
Most Cited Cases _

(Formerly 106k327)

Where bill by nine newspaper publishers sought to
restrain collection of stato license tax on ground that
statute  guthorizing it viclated Fourteenth
Amendment, and record supported allegation that in
respect of each of six of plaintiffs, jurisdictional
amount was involved, Distrct Cowrt had
jurisdiction (Acts La. No. 23 of 1934, s 1
Jud.Code, 3 24(1), 28 US.C.A. s 41(1); Const.
Amend. 14, 3 1).

{2] Federal Civil Procedure 170A €1742(4)

170A Federal Civil Procedure
170AXI Dismissal
1 70AX1(B) Involuntary Dismissal

Page 1

297 U.8. 233, 56 5.Ct. 444, 80 L.Bd. 660, 1 Media L. Rep. 2685

17CAXI(B)2 Grounds in General
170Ak1742 Want of Jurisdiction
170Ak1742(4) k. Amount in
Controversy. Most Cited Cases
(Formerly 170Ak1742.3, 106k3511/2, 106k351)
Where bill, supported by record, showed that as to
each of six of the nine plaintiffs, jurisdictional
amount was involved, motion to dismiss hill in ijts
cntirety held property denied. Jud.Code, § 24(1),
28 US.CA. § 1331 etseq, :

[3} Appeal and Error 30 €=866(1)

30 Appeal and Error
30X VI Review .
30XVI{A) Scope, Standards, and Extent, in
General
30k862 Extent of Review Dependent on
Nature of Decision Appealed from
. 30k866 On Appeal from Decision on
Motion for Dismissal or Nonsuit or Direction of
Verdict
30k866(1) k. Appeal from Ruling
on Motion for Dismissal or Nonsuit. Most Cited
Casges
(Formerly 106k356(13))
Where motion to dismiss, for insufficiency of
amount involved, was directed to bill, filed by nine
plaintiffs, in its entirety, whether bill should have
been dismissed as to three of plaintiffs heid not
presented for review. Jud.Code, § 24(1), 28
UB.C.A. §§ 1331, 1332, 1341, 1342, 1345, 1354,
1359,

[4]) Federal Courts 1708 €~

170B Federal Courts .

170BI Jurisdiction and Powers in General

170BI(A) In General
170Bk7 k. Equity Jurisdiction. Most Cited

Cases

(Formerly 106k262(2))
Where general laws of state afforded no remedy for
recovery of taxes paid under protest, and it was
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speculative whether aggrieved taxpayer could
obtain relief under statute imposing license tax on
newspaper publishers and providing for $500 find
or imprisonment, or both, for violation thereof,
newspaper publishers attacking statute as violation
of Fourteenth Amendment held without plain,
adequate, and complete remedy at law and entitled
to apply for equitable relief (Acts La. No. 23 of
1934, s3 1, 5; Const. Amend. 14, 5 1).

[S] Coenstitetional Law 92 €=3851

92 Constitutional Law
92XXVII Due Process
92XXVII{A) In General
92k3848  Relationship to  Other
Constitutional Provisions; Incorporation
92k3851 k. First Amendment, Most
Cited Cases
(Formerly 92k274.1(1), 92kS0(1), 92k274)
States are precluded from abridging freedom of
speech or of the press, not by the First Amendment,
but by the due process clause of the Fourteenth
Amendment. U.8.C.A.Const, Amends. 1, 14, §1.

[6] Constitational Law 92 €=049037

92 Constitutional Law
2XXVII Due Process ‘
2XXVING) Particular Issues and
Applications
02XXVII(G)]1 In General -
92k4037 k. Personal and Bodily Rights
in Generul, Most Cited Cagses
(Formerly 92k255(1), 92k255)
“Liberty,” as used in Fourtesnth Amendment,
embraces not only the right of & person to be free
from physical restraint, but tha right to be free in the
enjoyment of all his facultles as well,
U.8.C.A.Const. Amend, 14, § 1.

[7] Constitutional Law 92 €913

92 Constitutional Law
92XXI1V Privileges or Immunities; Emoluments
92XXIV(B) Privileges and Immunities of
Citizens of the United States (Fourteenth
Amendment)
92XXIV(B)1 In General

.......... —_————r—

----- ~92XXVI(A) In General

92k2911 Enttles Protected By, or
Subject To, Constitutional Provision
92k2913 k. Corporations or Other
Business Entities. Most Citad Cages
(Formerly 92k206(7)

Constitutional Law 92 €=23012

92 Constitutional Law
22XXVI1 Equal Protection
92XXVI(A) In General
92XXVI(A)3 Persons or Entities Protected
92k3012 k. Corporations and Other
Business Entities, Most Cited Cases
(Formerly 92k210(2), 92k210, 92k252)
Corporation is not a “citizen” within privileges and
immunities clause of the Fourteenth Amendment
(Const. Amend. 14).

[8] Constitutional Law 92 €=1290

92 Constitutional Law
92XI Freedom of Religion and Conscience
9IXINI(A) In General
92k1290 k. In General. Most Cited Cases
(Formerly 92k84.1, 92k34(1), 92k82)

Cnnsﬁmﬂonal Law 92 €=3851

92 Constitutional Law
923X VII Due Process

92k3848  Relationship
Constitutional Provisions; Incorporation

92k3851 k First Amendment. Most
Cited Cases

(Formerly 92k274(3.1), 92k274(3), 92k25 1)

Abridgement clause of the First Amendment
expresses one of those fundamental principles of
liberty and justice, and, as such, is embodied in the
concept “due process of law,” and is, therefore,
protected against hostile stite invasion by due
process cleuse of the Fourtcenth Amendment.
US.C.A.Const. Amends. 1, 14, § I.

to  Other

[9] Constitutional Law 92 €613

92 Constitutiopal Law
92V Construction and Operation of
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Constitutional Provisions
92V(A) General Rules of Construction
92k613 k. Relation to Common Law.
Most Cited Cases .
{Formerly 92k17)
Range of a constitutional provision phrased in terms
of the common law may sometimes be fixed by
recourse to the common law, but the doctrine
justifying such recourse must yield fo more
compelling reasons and is subject to the
qualification that the common-law rule invoked
shall not have been rejected by our ancestors as
unsuited to their civil or political conditions.

[10] Common Law 85 €=11

85 Common Law

85k10 Adoption and Repeal

85k11 k. In General. Most Cited Cases

(Formerly 85k1)
Restricted rules of the English law in respect of the
freedom of the press, in force when the Constitution
waa adopted, were never accepted by the American
celonists,

[{11] Constitutional Law 92 €=1575

92 Constitutional Law

92X VI Preedom of Speech, Expression; and
Press

92XVII(A) In General
92XVII(A)3 Particular Issues and
Applications in General
82k1575 k. Books. Most Cited Cases
(Formerly 92k90.1(4), 92k90)

Constitutional Law 92 €~4034

92 Constitutional Law
92X X VI Due Process
NEXXVI{G) Particular Isgues and
Applications
92XXVII(G)] In General
92k4034 k. Speech, Press, Assembly,
and Petition. Most Cited Cazes
(Formerly 92k274.1(1), 92k274)
First and Fourteenth Amendments were intended to
preclude Congress and the states from adopting any
form of restraint upon printed publications, or their

circulation, including those restraintt which had
theretofore been effected by means of ¢ensorship,
license, and taxation, and from taking amy
government acton which might prevent such free
and general discussion of public matters as seems

essential to prepare the people for an intelligent

exercise of their rights as citizens. U.S.C.A.Const.
Amends. 1, 14, § 1.

[12] Constitutional Law 92 £~4291

92 Constitutional Law ,
92XXVH Due Process
S2XXVII(G) Particular Issues and
Applications
92XXVING)12 Trade or Business
92k4266  Particular Subjects and

Regulations
02k4291 k News Gathering and
Dissemination; Newspapers. Most Cited Cases
(Formerly 92k287.2(1), 92k287)

Licenses 238 €=7(1)

238 Licenses
2381 For Occupations and Priviloges '

238k7 Constitutionality and Validity of Acts

and Ordinances
238K7(1) k. In General. Most Cited Cases

State statute imposing license tax for privilege of
engaging in business of scllmg adverusmg upon all
publishers of "newspapers "6f “ifiagaziies having
weekly circulation of more than 20,000 copies held
unoonstitutional under due process of law clause of
Fourteenth Amendment becanse it abridges the
freedom of the press, Acts La. No. 23 of 1934, § 1;
U.S.C.A.Const. Amend. 14, § 1.

Constitutional Law 92 €<1494
02 Constitutional Law

92XV Freedom of Speech, Expression, and
Press

92XVIII(A) In General
92XVII(A)L In General
92k1494 k. Applicability  to

Govermmental or Private Action; State Action.
Most Cited Cases
(Formerly 92k90(1))
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Freedom of speech and of the press, which are
protected from congressional infringement by Pirst
Amendment, are among fundamental personal rights
and liberties protected by Pourteenth Amendment
from inovagsion by state action. U.S.C.A Const.
Amends. 1, 14.

Constitutional Law 92 €=3927

92 Constitutional Law

G2XXVI Due Process

92X XVI(C) Persons and Entities Protected
92k3927 k. Business OQrganizations;

Corporations. Most Cited Cases

(Formerly 92k252)
Corporation i3 a “person” within due process clause
of Fourteenth Amendment. U.S5.C.A.Const. Amend.
14,

Licenses 238 €=7(1)

238 Licenses
2381 For Occupations and Privileges

238k7 Constitutionality and Validity of Aocts

and Ordinances -
2381:7(1} k. In General. Most Cited Caaes

State statute imposing license tax for privilege of
engaging in business of selling advertising upon all
publishers of newspapem or magaznes having
weekly circulation of more than 20,000 copies held
uaconstitutional. Acts La. No. 23 of 1934, § 1.

*233 Appeal from the Distict Court of the United
States for the Eastern District of Louisiana.

*134 Messrs, Charles ], Rivet, of New Orleans, La,
and Gaston L. Porterie, Atty. Gen., for appellant.
*237 Messrs. Esmond Phelps, of New Orleans, La,,
and Elisha Hanson, of Washingion, D.C., for
appellees.

*240 Mr. Justice SUTHERLAND delivered the
cpinion of the Court.

This suit was brought by appellees, nine publishers
of newspapers in the state of Louisiana, to enjoin
the enforcement against them of the provisions of
section 1 of the act of the Legislature of Louisiana
known as Act No. 23, passed and approved July 12,
1934, as follows: ‘That every person, firm,

association or corporation, domestic or foreign,
_gﬁgedmmcbuamassofse or making an
advemsm or for advertizements
W ted or or to or
ublished, in n a magazine, periodi
or publication whatever havin acircul:mnuf

more layed and

exhibited, or to be dlsplayed and exhibi_tgg by
. g 21ans

ad and assessed intius Sgg, pay a hcsnsa g

for the privilege o enga@g in such business in this

State of cent. (2%) of the gross receipts of

The nine publishers who brought the smit publish
thirteen newspapers; and these thirteeny publications
are the *241 only cnes within the state of Louisiana
having each a circulation of mors tham 20,000
copies per week, although ths lower cowrt finds
there are four other daily newspapers each having a
circulation of ‘slightly less than 20,000 copies pert
week! which are in competifon with those
published by appellees both as to circulation and as
to advertising, In addition, there are 120 weekly
newspapers published in the state, also in
competidon, to a greater or less degreo, with the
nowspapers of appellees. The revenune derived from
appellees’ newspapers comes almost entirely from
regular. subscribers or purchasers thereof and from
payments reccived for the ingsertion of
advertisements therein.

The act requirés every one subject to the tax to file
a swomn rcport every three months showing the
amount and the pross receipts from the business
described in section 1. The resulting tax must be
paid when the report i3 filed. Failure to file the
report or pay the tax as thus provided constitutes a
misdemeanor and subjects the offender to a fine not
exceeding $500, or imprisonment not exceeding six
months, or both, for each violation. Any
corporation violating the acts subjects itself to the
payment of $500 to be recovered by suit, All of the
appelless are corporations. The lower court entered
a decree for appellees and granted a permanent
injunction. (D.C.) 10 F.Supp. 161.

[1][2][3] First. Appellant assails the federal
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jurisdiction of the court below on the ground that
the matter in controversy does not exceed the som
or value of $3,000, as required by paragraph 1 of
section 24 of the Judicial Code (28 U.S.C.A. s 41(1)
. The case arises under ths Fedsral Constitution;
and the bill alleges, and the record shows, that the
requisite amount is involved in respect of each of
six of the nine appellees. This is enough to sustain
the jurisdiction of the District Court. The motion
wag 1o dismiss the bill-that is to say, the bill in its
entirety-and in that form it was properly denied. No

.motion to dismiss was made or considered *242 by

the lower court as to the three appellees in raspect
of whom the jurisdictional amount was insufficient,
and that question, therefore, is not before us. The
Rio Grande, 19 Wall. 178, 189, 22 L.Ed. 60;
Gibson v. Shufeldt, 122 U.S. 27, 32, 7 S.Ct. 1066,
30 L.Ed. 1083.

[4] Second. The objection also is made that the bill

does not make a case for equitable relief, But the”

objection is clearly **446 without merit. As
pointed out in Ohio Ofl Co. v. Conway, 279 U.S.
813, B15, 49 S.Ct. 256, 73 L.Ed. 972, the laws of
Louisiana afford no remedy whercby restitution of
taxes and property exacted may be enforced, even
whers payment has been made under both protest
and compulsion, It is true that the present act
containg a provision (section 5) to the effect that

where it is established to the satisfaction of the

Supervisor of Public Accounts of the state that any
payment has been made under the act which was *
not due and collectble, the supervisor is
authorized to refund the amount out of any funds oo
hand collected by virtue of the act and not remitted
to the state treasurer according to law. It seems
clear that this refers only to a payment not due and
collectible within the terms of the act, and does not
authorize a refund on the ground that the act is
invalid. Moreover, the act allows the supervisor to
make remittances immediatsly to the state treasurer
of taxes paid under the act, and requires him to do
so not later than the 30th day after the last day of
the preceding quarter; in which even the right to a
refund, if not sooner exercised, would be lost.
Whether an aggrieved taxpayer may obimin relief
under section 5 is, at best, a matter of speculation,
In no view can it properly be said that thers exists a
plain, adequate, and complete remedy at law, Davis

v. Wakelee, 156 U.S. 680, 688, 15 S.Ct. 555, 39
L.Ed. 578; Union Pac. R. Co. v. Board of Com'rs of
Weld County, 247 U.S. 282, 285, 38 S.Ct. 510, 62
L.Ed. 1110,

Third. The validity of the act is assailed as
violating the Federal Constitution in two particulars:
(1) That it abridges the freedom of the press in
contravention of the due process clause contained in
section 1 of the Pourteenth *243 Amendment; (2)
that it denies appelleés the equal protection of the
laws in contravention of the same amendment.

[5] 1. The first point presents 3 question of the
utmost gravity and importance; for, if well made, it
goes to the heart of the natural right of the members
of an organized society, united for their common
good, to impart and acquire information about their
common interests. The First Amendment to the
Federal Constitution provides that ‘Congress shall
make no law * * ¥ abridging the freedom of speech,
or- of the press.’ While this provision is not a
restraint upon the powers of the states, the states are
precluded from abridging the freedom of speech or
of the press by force of the due process clanse of
the Fourteenth Amendment,

In the case of Hurtado v, California, 110 V.S, 516,
4 8.Ct. 111, 28 L.Ed. 232, this court held that the
term ‘due process of law® does not require
presentment or indictment by a grand jury as a
prerequisite™ tprosecation by a stata for a crimimal
offense.. And the important point of that conclusion
here is that it was deduced from the fact that the
Fifth Amendment, which contains the dne process
of law clause in its national aspect, also required an
indictment as a prerequisite to a prosscution for
crime under federal law; and it was thought that
since no part of the amendment could be reparded
as superfluous, the term ‘due process of law’ did
not, ex vi termini, include presentment or
indictment by a grand jury in any cass; and that the
due process of law clause of the Fourteemth
Amendment should be interpreted as having been
used in the same sense, and as having na greater
extent. But in Powell v. State of Alabama_ 287 U.S,
43, 63, 68, 53 S.Ct, 55, 77 LEd. 158, 84 ALR.
527, we held that in the light of subsequent
decisions the sweeping language of the Hurtado
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Case could not be acceptsd without qualification.
We concluded that certain fundamental rights,
safeguarded by the first eight amendments against
federal action, were also safegunarded*244 against
state action by the dus process of law clause of the
Fourteonth Amendment, and among them the
fundamental right of the accused to the aid of
counsel in a criminal prosecution.

{6]. That freedom of speech and of the press are
rights of the same fundamental chamcter,

d by the due process of law clause of the
Fourteenth Amendment against abridgement b
stats_legislatio E;HEWESQMMa
mwmm
Gitlow v. People of State of New York, 268 U.S.
652, 666, 45 5.Ct. 625, 69 L.Ed. 1138, and ending
with Near v. State of Minnesota, 283 1.8, 697, 707,
51 S8.Ct. 625, 75 LEd. 1357. The word ‘liberty’
contained in that amendment embraces not only the
right of a person to be free from physical restraint,
but the right to be free in the enjoyment of all his
faculties as well. Allgeyer®*447 v, State of
Louisiana, 165 U.S. 578, 589, 17 S.Ct. 427, 41
L.Ed. 832,

[7]1 Appellant cootends that the Fourteenth
Amendment does not apply to corporations; but this
is only partly trus, A corporation, we have held, is
not a ‘citizen’ within the meaning of the privileges
and immunities clause. Paul v. Virginia, § Wall,
168, 19 L.Ed. 357. But a corporation is a ‘person’
within the meaning of the equal protsction and dus

process of law clanses, which are the clauses

involved hers. Covington & L. Turnpike Road Co.
v. Sandford, 164 U.8, 578, 592, 17 8.Ct. 198, 41
L.Ed. 560; Smyth v, Ames, 169 U.8. 466, 522, 18
S.Ct. 418, 42 L.Ed. 819.

The tax imposed is designated a ‘license tax for the

privilege of engaging in such business,' that is to
say, the business of selling, or making any charge

for, advertising. As applied to appellees, it is 2 tax

of 2 per cent. on the %s IEGGIEE derived from

advertisements iy ers wh

and onl when, the n ers of each enjoy a

circulation of more mf ;%,%ED &3 per week It
erateg a3 a4 restraint n E

from 'adxerﬁging and, second, its direct *245

wﬁmmrh'bgﬁﬂmLﬁmm&m&;mEJimga
- » + -

to a hi i i i

=
Co._v. Hamilton, 292 U.S. 40, 45, 54 S.Ct. 599, 7

L.Ed. 1109, and cases cited), it well might result in

destroying both advertising and ¢iroulation.

{8] A determination of the question whether the tax
i valid in respect of the point now under review
requites an examination of the history and
circumstances which antedated and attended the
adoption of the abridgement claunse of the First
Amendment, since that clause exprosses one of
those ‘fundamentsl principles of liberty and justice
which lie at the base of all our civil and political
institations' (Hebert v. State of Louisiana, 272 U.S,
312, 316, 47 S.Ct. 103, 104, 71 L.Ed. 270, 48
A.LR. 1102), and, as such, is embodied in the
concept ‘dus process of law’ (Twining v. Stats of
New Jersey, 211 ULS, 78, 89, 29 S.Ct 14, 53 L Ed.
97), and, thercfore, protected against hostile state
invasion by the due process clanss of the Fourtsenth
Amendment. C£ Powell v. State of Alabama,
supra, 287 U.S. 45, st pages 67, 68,-53 §.Ct 55, 77
LEd. 138, 84 A.LR. 527. The history iz a long

one; but for presemt purposes it may be greatly
abbreviated.

For more than a century prior to the adoption of the
amendment-end, indeed, for many years
thereafier-history discloses a persistent effort on the
part of the British government to prevent or abridge
the free expression of any opinion which seemed to
criticize or exhibit in an unfavorable light, however
truly, the gaencies and operations of the

.government, The struggle between the proponents

of measures to that end and those who asserted the
right of free expression was  continuous and
unceasing. As early as 1644, John Milton, in an °
Appeal for the Liberty of Unlicensed Printing,’
agsailed an act of Parliament which had just been
passed providing for censorship of the press
previous to publication. He vigorously defended
the right of every man to make public his honest
views ‘without previous censure’; and declared the
impossibility of finding any man base emongh to
accept*246 the office of censor and at the same

thns op a double sense. First,
its effect is to g amount of revenus realized

© 2007 Thomson/West. No Claim to Orig, U.8. Govt. Works.

time good enough to be allowed fo perform its

Page 1118
000000309

Ap|bel lants' Appendix

SUPP.ROA00979



(.
|

) R Y ¥ SN, B, SRR, I R T U R

56 8.Ct. 444

Pago 7

297 U.8, 233, 56 3.Ct. 444, 80 L.Ed. 660, 1 Media L. Rep. 2685

(Cite as: 297 U.S. 233, 56 5.Ct. 444)

duties. Collott, History of the Taxes on Knowledge,
vol. T, pp. 4-6. The act expired by its own terms in
1695. It was never renewed; and the liberty of the
press thus became, as pointed out by Wickwar (The
Struggle for the Freedom of the Press, p. 15),
meraly ‘a right or liberty to publish without a
license what formerly could be published only with
one." But mere exemption from previous
censorship was soon recognized as {00 namow a
view of the liberty of the press.

In 1712, in response to a message from Queen Anne
(Hansard's Parliamentary History of England, vol.
6, p. 1063), Parliament imposed a tax upon all
newspapers and upon advertisements. Collett, vol.
I, pp. 8-10. That the main purpose of these taxes
was to suppress the publication of comments and
criticisms objectionable to the Crown doss not
admit of doubt. Stewart, Lennox and the Taxes on
Knowledge, 15 Scottish Historioal Review,
322-327. There followed more than a century of
registance to, and evasion of the taxes, and of
agitation for their repeal. In the article last referred
to (p. 326), which was written in 1918, it was
pointed out that thege taxes comstituted one of the
factors that aroused the American colonisis to
protest against **448 taxation for the purposes of
the home government; and that the revolution really

‘began when, in 1765, that government sent stamps

for newspaper duties to the American colonies.

These duties were quite commonly characterized as
‘taxes on kmowledge,’ a phrase used for the
purpose of describing the effect of the exactions and
at the same time condemning them. That the taxes
bad, and were intended to have, the effect of
curtailing the circulation of newspapers, and
particularly the cheaper ones whose readers were
generally found among the masses of the people,
went almost without question, even on the part of
*247 those who defended the act. May
(Constitational History of England, 7th Ed., vol. 2,
p. 245), after discussing the control by ‘previous
censure,” says: ‘¥ * ¥ a5 pew restraint was devised in
the form of a stamp duty on newspapers and
advertisements,-avowedly for the purpose of
repressing libels. This policy, being found effectual
in limiting the circulation of cheap papers, was
improved upon in the two following reigns, and

confinued in high esteem until our own time.'
Collett (vol. L, p. 14), says: ‘Any man who carried
on printing or publishing for a livelihood was
actually at the mercy of the Commissioners of
Stamps, when they chose to exert their powers.’

Citations of similar import might be multiplied
many times; but the foregoing iz enough to
demonstrate  beyond peradventure that in the
adoption of the English newspaper stamp tax and
the tax on advertisements, revenue was of
subordinate concem; and that the dominant and
controlling aim was to prevent, or curtail the
opportnnity for, the acquisition of knowledge by the
people in respect of their governmental affairs, It is
idle to suppose that so many of the best men of
England would for a century of time have waged, as
they did, stubborn and often precarious warfare
against these taxes if a mero matter of texation had
been involved, The aim of the struggle was not to
relieve taxpayers from a burden, but to establish and
preserve. the right of the English people to fall
information in respect of the doings or misdoings of
their government. Upon the comrsctness of this
conclusion the very characterization of the
exactions as ‘taxes on knowledge® sheds a flood of
corroborative light. In the ultimate, an informed
and enlightened public opinion was the thing at
stake; for, as Erskine, in his great speech in defense
of Paine, hag said, ‘The liberty of opinion keeps
govemments themselves in due subjection to their

*248 duties.” Frskine's Speeches, High's Ed., vol
1, p. 525. See May's Constitutiopal History -of
England (7th Ed.) vol. 2, pp. 238-245.

In 1785, only four years before Congress had
proposed the First Amendment, the Massachusetts
Legislature, following the English example,
imposed a stamp tax oo all newspapers and
mapgazines. The following year an advertisement
tax was imposed. Both taxes met with such violent
opposition that the former was repeeled in 1786,
and the latter in 1788. Duniway, Freedom of the
Press in Massachusetts, pp. 136, 137.

[9] The framers of the First Amendment were
familiar with the English struggle, which then had
continned for nearly eighty years and was dastined
to go on for another sixty-five years, at the end of

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works,

A pp& rants" A pE)e‘ndi;

WA PN W ek o

Page 1119

000000810

SUPP.ROA00980



C
@

ttnﬂ:ffwehQ.we.thaw.mmlnﬁnt.’nﬁnfnhmm nonu PR b Geda il L0 A . v
h Appellants' Appendix

36 8.Ct. 444

Page 8

297 10.8. 233, 56 S.Ct, 444, B0 L.Ed. 660, 1 Media L, Rep. 2685

(Cite as: 297 U.S. 233, 56 S§.Ct. 444)

which time it culminated in a lasting abandonment
of the obnoxions taxes. The framers were likewise
familiar with the then recent Massachusetts episode;
and while that cccurrence did much to bring about
the adoption of the amendment (see Pennsylvania
and the Federal Comstitution, 1388, p. 181}, the
predominant influence must have come from the
English experience. It is impossible to concede that
by the words ‘freedom of the press' the framers of
the amendment intended to adopt merely the narrow
view then reflected by the law of England that such
freedom consisted only in immunity from previous
censorship; for this abuse had then permanently
disappeared from English prectice. It is equally
impossible to believe that it was not infended to
bring within the reach of thess words such modes of
restraint as were embodied in the two forms of
taxation already described, Such belief must be
rejected in the face of the then well-kmown putpose
of the exactions and the general adverse sentiment
of the colonies in respect of them. Undoubtedly,
the range of e constitutional provision phrased in
terms of the common law sometimes may be fixed
by recourse to the applicable rules of that *249 law.
But the docirine which justifies such recourse, like
other canons of construction, must yield to more
compelling reasons whenever they exist. Cf
Continental Ilinois Nat, Bank & Trust Co. v.
Chicago, Rock Island & P. Ry, **449 Co., 294 11.S.
648, 668, 669, 55 8.Ct. 595, 79 L.Ed. 1110, And,
obviously, it is subject to the qualification that the
commonlaw rule invoked shall be one not rejected
by our ancestors as unsuited to their civil or
political conditions. Den ex dem. Murray v.
Hoboken Land & Improvement Co., 18 How. 272,
276, 277, 15 L.Ed. 372; Waring et al. v. Clarke, 5
How. 441, 454-457, 12 L.B4, 226; Powell v. State
of Alabama, supra, 287 U.S. 45, at pages 60-65, 53
8.Ct. 55, 77 L.Ed. 158, 84 AL R. 527

[10][11] In the light of all that hes now been said, it
is evident that the restricted mles of the English law
in respect of the freedom of the press in force when
the Constitution was adopted were never accepted
by the American colonists, and that by the First
Amendment it was meant to preclude the national
government, and by the Fourteenth Amendment to
preclude the states, from adopting any form of
previous restraint upon printed publications, or their

circulation, including that which had theretofore
been effecied by these two wellknown and odious
methods.

This court had occasion in Near v. State of
Minnesota, supra, 283 U1.S. 697, at pages 713 et
seq., 51 S.Ct 625, 75 L.Ed. 1357, to discuss at
some length the gubject in its general aspect. The
conclusion there stated is that the object of the
constitutional provisions was to prevent previous
restraints on publication; and the court was careful
not to limit the protection of the right to any
particular way of abridging it. Liberty of the press
within the meaning of the constitutionai provision,
it was broadly said (283 U.S. 697, 716, 51 S.Ct.
625, 631, 75 LEd. 1357), meant ‘principally
although not exclusively, immunity from previous
restraintg or (from) censorship.’

Judge Cooley has laid down the test to be applied: *
The evils to be prevented were not the censorship of
the press meroly, but any action of the government
by *250 means of which it might prevent such free
and general discussion of public matters as geems
absolutely essential to prepars the people for an
intelligent exercise of their rights as citizens,’ 2
Cooley's Constitutional Limitations (8th Bd.) p, 886.

It is not intended by anything we have said to
suggest that the owners of newspapers are immune
from any of the ordinary forms of taxation for
support of the government, But this is not an
ordinary form of tax, but one single in kind, with a
long history of hostile misuse against the freedom
of the press,

[12] The predominant purpose of the grant of
immunity here invoked was o preserve an
untrammeled press as a vital source of public
information. The newspapers, magazines, and other
journals of the country, it is safe to say, have shed
and continue to shed, more light on the public and
business affairs of the nation than any other
instrumentality of publicity: and since informed
public opinion is the most potent of all restraints
upon  misgovernment, the suppression or
abridgement of the publicity afforded by a free
press cannot be regarded otherwise than with grave
concern. The tax here involved i3 bad not becanse
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it takes money from the pockets of the appellees, I

that wers all, a whoily different question would be

preseated. Rt is bad because, in the light of its '
history and of its present setting, it is scen to be a '

deliberate and calculated device in the guise of a tax

to limit the circulation of information to which the

public is entitled in virtne of the constitutional

guarantics. A free press stands as one of the great

interpreters betwoen the govemment and the people,

To allow it to be fettered is to fetter ourselves.

In view of the persistent search for new subjects of
taxation, it is not without sipnificance that, with the
single exception of the Louisiana statuie, so far as
we can discover, no state during the one hvndred
fifty years of our *251 national existence has
undertaken to impose a tax like that now in question.

The form in which the tax is imposed is in itself
suspicious. It is not measured or limited by the
volume of advertisements. It is measured alone by
the extent of the circulation of the publication in
which the advertisements are carried, with the plain
purpose of penalizing the publishers and curtailing
the circulation of a selected group of newspapers.

2. Having reached the conclusion that the act
' imposing the tax in question is unconstitutiona

under the due process’ of law clanse becaunse it
abridges the freedom of the press, we deem it
unnecessary to  consider the further ground

vo == omewe——e— aggipned, that it also constitutes a denial of the
equal protection of the laws.

Decree affirmed,

U.S. 1936,

Grosjean v, American Press Co.,

297 U.8, 233, 56 S.Ct, 444, 8¢ L.Ed. 660, 1 Media
L. Rep. 2685

END OF DOCUMENT
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B
Jimmy Swaggart Ministries v. Board of
Equalization of Califomnia

U.8.Cal., 1990,

Supreme Court of the United States
IIMMY SWAGGART MINISTRIES, Appellant

V.
BOARD OF EQUALIZATION OF CALIFORNIA,
No. 88-1374,°

Argued Oct. 31, 1989,
Decided Jan. 17, 1990.

Religious orgemization brought action seeking

refund of sales and use taxes paid under protest,
s 10O Superior Court, Sen Diego Cousty, Jack R

Levitt, J,, refused refund, and religious organization

appealed. The Cowrt of Appeal, 204 Cal.App.3d
1269, 250 CalRptr. 891, affirmed, and religious
organization appealed, The Supreme Court, Justice
- O'Connor, held that: (1) collection and payment of
; . generally applicable sales and wse tax 'did not
impose constimtionally significant burden on
organization's religious practices ot beliefs, and
thus free exercise clause did not require California
o grant organization an exemption from tax; (2)
imposition of sales and use tax on religious
organization did not gresult in  excessive
entanglement between government and religion, and
thus did not violate establishment clause; and (3)
Supreme Court would not reach merits of
organtzation's contention  that  California‘s
imposition ‘of use tax liability violated commerce
and due process clauses, where California courts
below had ruled that claim was procedurally barred
bacause it was not raised before Board of
Equalization.

Affirmed,
West Headnotes
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92X1I Freedom of Religion and Conscience
92X1II(B) Particular Issues and Applications
92k1384 Taxation
92k1386 Religious Organizations or
Educational Ingtitutions
92k1336(1) k. In General Most
Cited Cases
(Formerly 92k84.5(8))

Taxation 371 €=3664

371 Taxation
371X Sales, Use, Service, and Gross Receipts
Taxes
37IX(D) Persons Subject to or Liable for
Tax
3713664 k. Clubs, Co-QOperatives, and
Nonprofit Organizationz. Most Cited Cases
(Formerly 371k1265)
Requirement under California tax laws that zeller
must register to facilitate reporting and payment of
sales and use taxes, and the sales and use taxes
themselves, did not act as prior restraints to
religions orgavization's exercise of evangelistic
activity, fee was not charged for registration, tax
was due regardless of prersgistration, and tax was
not impesed as precondition of disseminating the
message. West's AnnCal.Rev, & T.Code §§ 6066-
6074, U.S.C.A. Const. Amends. 1, 14,

[4] Constitutional Law 92 €=1386(1)
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92 Constitutional Law
92 XTI Freedom of Religion and Conscience
92X1M(B) Particular Issues and Applications
92k1384 Taxation
92ki386 Religions Organizations or
Educational Institations
92k1386(1) k. In General Most
Cited Cases
(Formerly 92k84.5(8))

Tazaton 371 €=2100

371 Taxation
37111 Properiy Taxes
3711I(B) Laws and Regulation
3710I(EB)3 Congtimational Requirements
and Restrictions ~ =~ =
3712100 k. In General. Most Cited
Cases '
(Formerdy 371k37) :
To extent that imposition of generally applicable tax
merely dscrsases amount of money religious
organization has to spend on its religious activities,
any such burden is not constitutiopally significant.
U.S.C.A. Const.Amend. 1.

[5] Constitutional Law 92 €1386(1)

92 Censtitutional Law
92X Freedom of Religion and Conscience
92X1IYB) Particular Issues and Applications
92k1384 Taxation
92k1386 Religious Organizations or
Educational Institutions
92k1386(1) k. In General, Most
Cited Cases
(Formerly 92k84.5(8))

Taxation 371 €=3664

371 Taxation
371IX Sales, Use, Service, znd Gross Receipts
Taxes
37HIX(D) Persons Subject to or Liable for
Tax
371k3664 k. Clubs, Co-Operatives, and
Nonprofit Organizations. Most Cited Cases
(Formerly 371k1265)
California’s imposition of sales and wse tax liebility
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on religious orgenization for distribution of
religious materials did not result in excessive
entanglement between government and religion, and
thus did not violate establishment clause, even if tax
imposed administrative and record keeping burdens
on organization. West's Aun.CalRev. & T.Code §§
6051, 6201; U.S.CA. Const. Amends, 1, 14.

[6} Administrative Law and Procedure 15A€¢=
669.1

15A Administrative Law and Procedure
15AV  Judicial Review of Administrative
Decisions
" 15AV(A) In General
15Ak669 Preservation of Questions
Before Administrative Agency
15Ak669.1 k. In General. Most Cited
Cages
(Formerly 15Ak669)

Taxation 371 €=269¢

371 Taxation
371IH Property Taxas
A7OIE) Levy and Assessment
J7IMIH)I0  Judicial Review or
Intervention ,
371k2691 Review of Board by Courts

371k2696 k. Presentation and’

Reservation Before Board or Officer of Grounds of
Review. Most Cited Cages

(Formerly 371k493.5)
Supreme Court would not reach merits of religious
organization's olaim that California's imposition of
uss tax liability on organization violated commerce
and due process clauses on basis that organization
had ingufficient “nexus” to California, where
California comrts had rued the claim was
proceduraily bamed because organization failed to
raise such claims before Califormia Board of
Equalization, and California law provided that
administrative claim for tax refund shall state
specific grounds upon which claim is founded.
U.S.C.A. Const. Art. 1, § 8, cl. 3; Amends. 5, 14;
West's Ann.CalRev. & T.Code §§ 6904(a), 6932,
6933. '

[7] Taxation 371 €=3700

371 Taxation :

371IX Sales, Use, Service, and Gross Receipts
Taxes :

371EX(H) Payment

3713699 Refunding Taxes Paid
371k3700 k. In General Most Cited

Cases

(Formerly 371k1333.1, 371k1333)
Taxpayer failed to substantiate any claim that
California coarts i general apply in an irregular,
arbitrary, or inconsistent manner the public policy
exception to rule that courts will not decide issne
that was not raised in adminisirative claim for
refand before Board of BEqualization, and thus
United States Supreme Court would not determine
whether California courts improperly declined to
apply public policy exception ~and ~ consider
taxpayer's commerce clause and due process clause
challenges to use taxes which were not raised bafore
Board, U.8.C.A. Const. Art. 1, § 8, cl. 3; Amends,
5, 14; West's Ann.Cal.Rev.. & T.Code..§§.6904(a),
6932, 6933,
*378 Syllabus TN

-

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenience of the reader. See United
States v. Detroit Lumber Cp., 200 U.S.
321, 337, 26 5.Ct, 282, 287, 50 L.Ed. 499,

California_law ] tailers to pay a 6% sales
tax on in-state sales of tanéi'ble Eersoi@_ ﬁ@
and o cofloct from stats residents a 6% use fax on,
such property Eurchased outside the State. During
the tax period in question, appellant religious
organization, which i3 incorporated in Louisiana,
sold a variety of religious materials at “evangelistic
cmusades” within California and made mail-order
sales of other such materials to California residants.
Appellee State Board of Baqualization (Board)
audited appellant and advised it that it should
register as a seller as required by state law and
repot and pay sales and use taxes on the
aforementioned sales. Appellant paid the taxes and
the Board ruled against it on its petitions for

redetermination and refund, rejecting its contention ,

that the tax on religious materials violated the First
Amendment. The state trial court entered judgment
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for the Board in appellant's refund suit, the State
Court of Appeal affirmed, and the Stats Supreme
Court denied discretionary review.

Held:

1. California’'s imposiion of sales and use tax
liability on sppellant's sales of religious**690
materials does not contravene the Religion Clauses
of the First Amendment, Pp. 693-699.

(a) The collection and payment of the tax imposes
o constimtionally significant burden on appellant's
religions practices or beliefs under the Free
Exercise Clause, which accordingly does not require
the Stats to grant appellant a2 tax exemption

Appellant micrends Murdock v. Penngylvania, 319
U.S8. 105, 63 S.Ct. 870, 87 L.Ed. 1292, and Follett
v. McCormick, 321 U.S. 573, 64 S.Ct. 717, 88
L.Ed. 938, which, although hoiding flat license
taxes on_ commercial sales unconstimtionai with
regard to the evangelical distribution of religious

“MatEialy, aeveriielsss  specifically stated that

religions activity may constitutionally be subjected
to a generally applicable income or property tax
akin to the Californja tax at issue. Those osses
apply only where a flat license tax operates as a
prior restraint on the free exercise of religious
belief. As such, they do not invalidate Califomia's
generally applicable sales and use tax, which is not
a flat tax, represents coly a small fraction of any
sale, and applies neutrally to all relevant sales
regardless of the nature of the seller or purchaser, so
that there is po danger that appellant's*379
religious activity is being singled out for special and
burdensome treatment. Moreover, the concern in
Murdock and Follett that flat license taxes operate
as a precondition to the exercise of evangelistic
activity is not presant here, because the statutory
registration requirement and the tax itself do not act
as prior restraints-no fee is charged for registering,
the tax is due regardless of preregistration, and the
tax is not imposed as a precondition of
disseminating the message. Furthermore, since
appellant arpues that the exercise of itz beliefs is
unconstitutionally burdened by the reduction in its
income resmlting from the presumably lower
demand for its wares (caused by the marginally
higher price generated by the tax) and from the

costs associated with administering the tax, its free
exercise claim is in significant tension with
Hernandez v. Commissioner, 420 U.5. 630, 699,
109 S.Ct 2136, 2148-2149, 104 L.Ed.2d 766,
which made clear that, to tho extent that imposition
of a generally applicable tax merely decreases the
amount of money appellant has to spend om ity
religious activities, any such burden is not
constitutionally $ignificant because it is no different
from that impogsed by other generaily applicable
Iaws and regulations to which religious
organizations must adhere. While a more onerous
tax rate than California’s, even if generally
applicable, might effectively choke off an adherent's
religious practices, that situation is not before, or
considered by, this Court. Pp. §93-697.

{b} Application of the California tax to appellant's
sale of religious materials does not violate the
Establishment Clause by fostering an excessive
governmental entanglement with religion. The
evidence of administrative eotanglement ig thin,
since the Court of Appeal expressly found that, in
light of appellant's sophisticated accounting staff
and computerized "accounting methods, the record
did not support its essertion that the collection and
payment of the tax impose severs accounting
burdens on it. Moreover, although collection and
payment will requirs some contact between
appellant and the State, generally applicable
administrative and recordkeeping burdens may be
imposed on religions organizations without running
afoul of the Clanse. Sce, e.g., Hernandez, supra, at
6946-697, 109 S.Ct., at 2147. The fact that
appellant must bear the cost of collecting and
remitting the tax-sven if the financial burden may
vary fiom religion to religion-does nof enmesh the -
government in religious affairs, since the- siztutory
scheme requires neither the involvement of state
employees in, nor on-site continuing inspection of,
appellaat's day-to-day operations. Most
significantly, the imposition of the tax without an
exemption for appellant does not require the State
to inguire into the religious contant of the items sold
or the religious motivation for selling or purchasing
them, since they are subject to the tax regardless of
content or motive. Pp. 697-699,

**691 *380 2. The merits of appellant's Commerce
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Clause and Due Process Clause claim are not
properly before, and will not bs reached by, this
Court, since both the trial cowrt and the Court of
Appeal ruled that the claim was procedurally barred
because it was not presented to the Board as
required by state law. See, e.g,, Michigan v. Long,
463 U.S. 1032, 1041-1042, 103 S.Ct, 3469,
3476-3477, 77 LEd.2d 1201, Appellent has failed

- to substantiate any claim that the California courts

in general apply the procedural bar rle and a
pertinent exception in an irreguler, arbitrary, or
inconsistent manner. Pp. 699-701.

204 Cal. App.3d 1269, 250 CaL.Rptr. 891, affirmed.

Q'CONNOR, J,, delivered the opinion for a
unanimous Court.

Michael- W. McConnell argued the cause for
appellant, With him on the brief were Charles R.
Ajalat, Edward McGlmn Gaffney, Jr., and Jessee
A Choper:
Richard E. Nielsen, Deputy Attomey General of
California, argued the canse for appellee. With him
an the brief were John K, Van de Kamp, Attorney
Geieral, and Nea! J Gobar, Deputy Attomey
General. *

* Briefs of amicl curiae urging reversal were filed
for the Association of Pyblic Justice by Bradley P.
Jacob; for the Bvangelical Council for Finanoial
Accountability et al. by Samue!l E. Ericsson,
Michael J. Woodrnyff, and Forest D. Montgomery;
for the International Society . for Krishna
Consciousness of Califomia, Inc., by David M.
Liberman, Robert C. Moest, and Barry A. Fisher;
for the National Council of Churches of Christ in
the US.A by Douglas Laycock; apd for the
National Taxpayers Union by Gale 4. Norton,

Steven R. Shapiro filed a brief for the American
Civil Liberties Union as amicus curiae urging
affirmance.

Briefs of amici curice were filed for the National
Confersnce of State Legislatures et al. by Benna
Ruth Solomon and Charles Rothfeld; and for ths
Watchtower Bible and Tract Society of New York,
Inc., by James M. McCabe and Dongld T. Ridley.
Justice O'CONNOR delivered the opinion of the
Court,

This case presents the cquestion whether the
Religion Clauses of the First Amendment prohibit a
State from imposing a generally applicable sales
and use tax on the distribution of religious materials
by a religious organization.

*3811

California's Sales and Use Tax Law_ requires
retailers to pay a sales tax “[flor the privilepe of
selling tangible personal prope at  retail.”
CalRev. & Tax.Code Ann. § 6051 (West . A
“sale” includes any transfer of title or possession of
tangible personal property for consideration,
CalRev. & Tax.Code Ann. § 6006{a) (West
Supp.1989).

The use tax, as a complement to the sales tax,
rcaches out-of-state es by residents of the
State. M”st_uls_e%ﬁ
consumption in this state of tangible perso
51’0@2 purchased from any retailer,” § 6201, at
same rate as the sales tax (6 peccent). Although

the use tax is imposed on the purchaser, § 6202, it is
generally collected by the retailer at the time the
sale is made, §§ 6202-5206. Neither the State
Constitution nor the State Sales and Use Tex Law
exempts religious organizations fromi the sales and
use tax, apart from a limited exemption for the
serving of meals by religious organizations, §
6363.5.

During the tax period in question (1974 to 1981),

. appellant Jimmy Swaggart Ministries was a

religious organjzation incorporated as a Louisiana
nonprofit corporation and recognized as such by the
Internal Revenue Service pursuant to § 501(c)(3) of
the Internal Revenue Code of 1954, as amended, 26
U.S.C. § 501(c)3) (1982 ed.), and by the California
State Controller pursuant to the Inheritance Tax and
Gift Tax Laws of the Staie of Californja.
Appellant's constitution and bylaws provide that it “
is called for the -purpose of ostablishing and
maintaining an evangelistic outreach for the
worship of Almighty God.” App. 107. This
outreach is to be performed “by all available means,
both at home and in foreign lands,” and

“shall specifically include evangelistic crusades;
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missionary endeavors; radio broadcasting (as
owner, broadcaster, and placement agency);

- television broadcasting (both &8 owmer and

broadcaster); and  audio production  and
reproduction of music; audio production and
reproduction*382 of presching: audio production
and reproduction of teaching; writin , printing and
publishing; and, any and all other individual or
mass media methods that presently exist or may be
devised in the future to proclaim the good news of
Jesus Christ.” 14, at 107-108.

From 1974 to 1981, appeilant conducted mmerous *
evangelistic crusades” in auditoriums and arenas
ecross the country in cooperation with local
churches, I, at 61. During this pericd, appellant
held 23 crusades in California-sach lasting 1 to 3
days, with one crusade lasting & days-for a total of
52 days. Id, at 19-20, At the crusades, appellant
conducted religious services that included preaching
and singing. Some of these services wers recorded
for later sale or broadeast**692 Appellant alzo
sold religious books, tapes, records, and other
religious and nonreligious merchandise at the
crusades.

Appellant 2lso published a monthly magazine, “The
Evangelist,” which was sold nationwide by
subscription. The magazine contained arficies of a
religions natore as well as advertiserpents for
appellant's religious books, tapes, and records, The
magazine included an order form listing the various
items for sale in the particular issue and their unit
price, with spaces for purchasers to fill in the
quantity desired and the total price. Appellant aiso
offered its itetns for sale through radio, television,
and cable television broadcasts, including
broadcasts through local California stations.

In 1980, appellee Board of Equalization of the State
of California (Board) informed appellant that
religions materiels were not exempt from the sales
tax and requested appellant to register as a selier to
facilitate reporting and payment of the tax, See
CalRev, & Tax.Code Ann. §§ 6066-6074 {West
1987  and  Supp.1989) (tax - registration
requirements). Appellant responded that it was
exempt from such taxes under the First Amendiment,

In 1981, the Board audited appellant and advised
appellant that it should register 2s a seller and report
and pay sales tax om all gales made at its *383
California crusades, The Board also opined that
appeliant had a sufficient nexns with the State of
California to require appellant to collsct and report
use t&x on its majl-order sales to California
purchasers,

Based on the Board's review of appellant's records,
the parties stipulated “that (appellant] sold for use
in California tangible personal property for the
period April 1, 1974, through December 31, 1981,
meagured payment to [appellant) of
$1,702,942.00 for mail order sales from Baton
Rouge, Louisiana and $240,560.00 for crusade

merchandise sales in Califomnia.” App. S8. These™

figures represented the sales and vse in California
of  merchandise  with specific  religions
content-Bibles, Bible stdy manmuals, printed

sermons and collections of sermons, andiocassette.

tapes of sermons, religious books and pamphlets,

— e et g

and religious music in the form of songbooks, tapes,
and records, See App. to Juris. Statement B-1 to
B-3. Based on the sales figures for appellant's
religious materials, the Board notified appellant that
it owed sales and use taxes of $118,294.54, plus
interest of $36,021.11, and a penalty of $11,829.45,
for a total amount due of $166,145.10. App. 8.
Appellant did not contest the Board's assessment of
tax liability for tho sale and unse of certain
nonreligious merchandise, including such items ag “
T-shirts with JSM logo, mugs, bowls, plates,
replicas of crown of thorns, ark of ths covenant,
Roman coin, candlesticks, Bible stand, pen and
pencil sets, prints of religious scenes, bud vase, and
communion cups.” /4., at 59-60.

Appellant filed a petition for redetermination with
the Board, reiterating its view that the tax on
religious materials violated the First Amendment.

Following a hearing and an appeal to the Board, the
Board deleted the penalty but otherwise
redetermined the matter without adjustment in the
amount of $118,294.54 in taxes owing, plus
$65,043.55 in interest. Pursuant to state procedural
law, appellant paid the amount and filed & petition
for redetermjnation and refund with the Board, See
CalRev. & Tax.Cods Ann. § 6902 *384 West
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1587), The Board denied appellant's petition, and
appellant brought suit in stats court, secking a
refund of the tax paid.

The trial court entered judgment for the Board,
ruling that eppellant was not entitled to a refund of
any tax. The California Court of Appeal affirmed,
204 Cal.App.2d 1269, 250 CalRptr. 891 (1988),
and the California Suopreme Court denied
discretionary  review., We noted probabls
jurisdiction pursuvant to 28 U.S.C. § 1257(2) (1982
ed.) (amended in 1988), 490 U.S. 1018, 109 S.Ct.
1741, 104 L.Ed.2d 178 (1989), and now affirm.

**693 I

Appellant's central contention is that the State's
imposition of sales and use tax liability on its sale of
religions  materials  confravenes the  First
Amendment's command, mads applicable to the
States by the Fourteenth Amendment, to “make no
law respecting an establishment of religion, or
prohibiting the free exercise thereof” Appellant

challenges the Sales and Use Tax Law under both

the‘ Free Exercise and Bstablishment Clauses,

A

The Free Exercise Clause, we have noted, *
withdraws from legislative power, state and federal,
the exertion of any restraint on the free exercise of
religion. its purpose is to secure religious liberty in
the individual by prohibiting any invasions thereof
by civil authority.” Abington School Dist v.
Schempp, 374 .8, 203, 222-223, 83 S.Ct. 1560,
1571-1572, 10 LEd2d 844 (1963). Indeed, “[a)
regulation neutral on its face may, in its application,

. nonctheless offend the constitutional requirement

for governmental neutrality if it unduly burdens the
free exercise of religion.” Wisconsin v, Yoder, 406
U.S. 205, 220, 92 S.Ct. 1526, 1535, 32 L.Ed.2d 15
(1972). Our cases have established that “[t]he free
exercise inquity asks whether pgovernment has
placed a substantial burden on the observation of a
central religious belief or practice and, if so,
whether a compelling governmental interest justifies
the *385 burden” Hermandez v. Comumissioner,

490 U.S. 680, 699, 109 S.Ct. 2136, 2148, 104
L.Ed.2d 766 (1989) (citations omitted).

Appellant relies almost exclusively on our decisions
in Murdock v. Pennsybvania, 319 U.S. 105, 63 S.Ct.
870, 87 L.Ed. 1292 (1943), and Folleit v
McCormick, 321 U8, 573, 576, 64 S.Ct. 717, 719,
38 L.Ed. 938 (1944), for the proposition that a State
may not impose 2 sales or use tax on the evangelical
distribution of religious material by a religious
orgamization. Appellant coptends that the State’s
imposition of use and sales tax liability on it

ens _ils _evanpeli distribution of reltgious
matcrials in a manner identical to the manmer in

which the svangeligts jn Murdock and Follest were
burdened,

We 1ejact appellant's expansive reading of Murdnck,
and Follett ag contrary to the decisians themsalvag,
In Murdock, we considered the comstitutionality of a
city ordinance requiring all persons canvassing or
soliciting within the city to procurs a license by
paying a flat fee. Reversing the convictions of -
Jehoveh's Witnesses convicted under the ordinance
of soliciting and- distributing religious literature
without a license, we explained: -
“Tbhe hand distribution of religious tracts i an
age-old form of missionary evangelism ... [and] has
been a potent force in various religious movements
down through the years. This form of evangelism
is utilized today on a large scale by various
weligious sects whose colporteurs carry the Gospel
to thousands upon thousands of homes and seek
through personal visitations to 'win adherents to
their faith. It is more than preaching; it is more
than distribution of religious literature. It is a
combination of both. Its purpose is as evangelical
as the revival meeting. This form of religious
activity occupies the same high estate under the
First Amendment as do worship in the churches and
preaching in the pulpits.” 319 U.8., at 108-109, 63
5.Ct., at 872-873 (footnotes omitted).

Accordingly, we held that “spreading ome's religious
beliefs or preaching the Gospel through distribution
of religious literature*386 and through perscnal
vigitations is an age-old type of evangelism with ag
high a clajm to constifutional protection as the more
orthodox types.” Id, at 110, 63 S.Ct, at 873; see
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also Jones v. Opelika, 319 U.S. 103, §3 8.Ct. 890,
87 L.Ed. 1290 (1943); Martin v. Struthers, 319
U.S. 141, 63 5.Ct. 862, 87 L.Ed. 1313 (1943).

We extended Murdock the following Term by
invalidating, as applied to “one who eamns **§94
his livelihood as an evangelist or preacher in his
home town,” an ordinance (similar to that involved
in Murdock } that required all booksellers to pay a
flat fee to procure a license to sell books, Folletr v.
McCormick, 321 US,, at 576, 64 S8.Ct, at 719.
Reaffirming our observation in Murdock that © ‘the
ower to jse of a privilepe i3 the r
to ¢ i i ' 321US, at
577, 64 8.Ct., at 719 (quoting Murdock, supra, 319
U.8., at 112, 63 S,Ct, at 874), we reasoned that ©
(tlhe protection of the First Amendment is not
restricted to orthodox religious practices any mors
than it is to the expression of orthodox economic
views, He who makes a profession of evangelism
is not in a less preferred position than the cesual
worker.” 321 U.S,, at 577, 64 S.Ct., at 719,

Qur_decisiops in thess cases, however, resulted
from the particular natmre of the challen

taxes-flat license taxes that operated as a prior
resfraint on the 1 religious i . In,
Murdock, for instance_we emphasjzed that.the tax
at issue was “a Jicense tax-s flat tax imposed on the

exXarcls Ll a4 DIIVIeDS grant —
utioned

30 1S, at 113, 63 SCt, at RTS_and cqutioped
that “[wle do not mean to say that religions groups
and the press -are free from all financial burdens of
vernment.... h methin fte
r example, from a tax on the income of

@ Wiho enpages in relipious activitics or a tzx oo
1o used or emploved in connection with those
activities.” Id., at 112, 63 S.Ct, at 8§74 (citing
Grogfean v. American Press Co., 297 U.S. 233,
250, 56 S.Ct. 444, 449, 80 L.Ed. 660 {1936)); sce
also 319 U.S., at 115, 63 S.Ct., at 876 {*This tax is

not a charge for the enjoyment of a privilege or
benefit bestowed by the state”). In Follett we

reitetated that a preacher is not “
financial burdens of goverument, including taxes on
income *387 or property” and, “like other citizeps,
may be subject to _gemeral taxation™ 321 U.S., at
578, 64 S.Ct., at 719 (emphasis added).

Significantly, we noted in both cases that a primary
vice of the ordinances at issue was that they
operated 28 prior restraints of constitutionally
protected conduct:

“In all of these cases [in which license taxés have
been invalidated] the issuance of the permit or
license is dependent on the payment of a license tax.
And the license tax is fixed in amount and
unrelated to the scope of the activities of petitioners
or to their realized revemues, It is not a nominal fee
imposed as & regulatory measure to defray the
expenses of policing the activities in question. It is
in no way apportioned. It is a flat license tax levied
and collected as a condition to the pursuit of
activities whose enjoyment is guaranteed by the
First Amendment. Accordingly, it restraingy in
advance those constitutional liberties of press and
refigion and inevitably tends to suppress their
axercise. That is almost uniformly recognized as
the inherent vice and evil of thiz flat license tax.”
Murdock, supra, 319 U.S., at 113-114, 63 S.Ct, at
875-876 (emphasis added),

See also Follett, supra, 321 U.S., at 577, 64 S.Ct,
at 719 (“The exaction of & tax as a condition to the
exercise of the great liberties guaranteed by the
First Amendment i3 as obnoxious as the imposition
of a censorship or a previous restraint”) (citations
omitted). Thus, although Murdock and Follzts
establish that appellant's form of religious exercise
has “as high a claim to constitutional protection as
the more orthodox types,” Muwrdock supra, 319
U.S., at 110, 63 S.Ct,, at 8§73, those cases are of no
further help to appellant. Qur concern in Murdock
and Follett-that a flat license tax wonld act s a

Erecandmnn to the free exercise _of religions
iefs-is simply not present where a tax applies to
all sales and uses of tangible personal property in

the State.
e

Our reading of Murdock and Follett is confirmed by
our decision in **§95Minneapolis Star & Tribune
Co. v. Minnesota Commissioner of Revenue, 460
U.8, 575, 103 S.Ct. 1365, 75 L.BEd.2d 295 (1983),
where we considered*388 a newspapers Fimst
Amendment challenge to a state use tax on ink and
paper products used in the production of periodic
publications. In the course of striking down the
tax, we rejected the newspapers suggestion,
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premised on Murdock and Follett, that a generally

- applicable sales tax could pot be applied to

publications. Construing those cases ag involving *
a flat tax, unrelated to the receipts or income of the

speaker or to the expenses of administering a valid.

regulatory scheme, as a condition of the right to
speak,” 460 U.S,, at 587, n. 9, 103 5.Ct, at 137, n.
9 (emphagis in original), we noted:

“By imposing the tax as a condition of engaging in
protected activity, the defendants in those cases
imposed a form of prior restraint on speech,
rendering the tax highly susceptible to constitutional
challenge. In that regard, the cases cited by Star
Tribune do not resembles a generally applicable
sales tax. Indeed, ouvr cases have consistently
recognized that nondiscriminatory taxes on the
receipts or income of newspapers would be
permissible,” Ib1d, (citations omitted),

Accord, drkansas Writers' Project, Inc. v. Raglend,
481 U.S. 221, 229, 107 S.Ct 1722, 1727, 95
L.Ed.2d 209 (1987) (“[A] geouinely
nondiscriminatory tax on the receipts of newspapers

would be constitationaily permissible™).

We also note that just last Term a plurality of the
Court rejected the precise argument appellant now
makes. In Texas Monthly, Inc. v. Bullock 489 U.S,
1, 109 S.Ct. 890, 103 L.Ed.2d 1 (1989), Justics
BRENNAN, writing for three Justces, held that a
state sales tax exemption for religious publications
violated the Establishment Clause, Jd, at 14-21,
109 3.Ct, at 899-903 (plurality opiniom). In so
concluding, the plurality farther held that the Fres
Exercise Clause did not prevent the State from
withdrawing its exemption, noting that “[tlo the
extent that our opinions in Mwrdock and Follest
might be read ... to suggest that the States and the
Federal Government may never tax ths sale of
religious or other publications, we reject those diota.
" Id, at 24, 109 S.Ct, at 904. Justice WHITE,
concuiring in the judgment, concluded*389 that the
exemption violated the Free Press Clause becanse
the content of a publication determined its
tax-exempt status, /d,, at 24-25, 109 S.Ct, at 905,

Tustice ~ BLACKMUN, joined by Justice
Q'CONNOR, concurred in the plurality’s holding
that the tax exemption at issue in that case
contravened the Establishment Clauss, but reserved

the question whether “the Freo Exercise Clause
Tequires a tax exemption for the sale of religions
literature by a religious organization; in other
words, defining the ultimate scope of Follett and
Murdock may be loft for another day.” Id, at 28,
109 S.Ct, st 907. In this case, of course,

California has not chosen to creats a tax exemption

for religious materials, and we therefore have no
need to revisit the Establishment Clause question
presented in Taxas Monthiy.

[1i[2] We do, however, decide the free exercige
question Jleft open by Justice BLACKMUN's
concurrence in Texas Monthly by limiting Murdock
and Follett to apply only where a flat license tax
operates as a prior restraint on the free exercise of
religious beliefs. As such, Murdock and Follen
plainly do not support appellant's free exercise
claim. California's generally applicable sales and
use tax is not a flat tax, represents only a small
fraction of any retail sale, and applies neutrally to
all refail salss of tangible personal property made in
California, California imposes its sales and use tax
cven if the seller or the purchaser is charitable,
religious, nonprofit, ar state or local governmental
in nature, See Union League Club v, Johnson, 18
Cal.2d 275, 278, 115 P.2d 425, 426 (1941); Pecple
v. Imperial County, 76 Cal.App.2d 572, 576-577,
173 P.2d 352, 354 (1946); Bank of America
National Trust & Savings Assn. v. State Board af
Egualization, 209 Cal.App.2d 780, 796-797, 26
Cal.Rptr. 348, 357-358 (1962), Thus, the sales and
use tax is not a tax on the right to disseminate
religious information, ideas, or **696 beliefs per se;
rather, it is a tax on the privilege of making retail
sales of tangible personal property and on the
Storage, use, or other comsumption of tangible
personal property in California. For example, *390
California treats the sale of a Bible by a religions
orpanization just as it would treat the sale of a Bible
by a bookstore; as long as both are in-state retail

sales of tangible personal property, they are both .

subject to the tax regardless of the motivation for
the sale or the purchase. There is no danger that
appellant's religious activity is being singled out for
special and burdensome treatment.

[3] Moreover, our concern in Murdock and Folle
that flat license taxes operate as a precondition to

© 2007 Thomson/Weat. No Claim to Orig. U.8. Govt. Works.

!

X;opel I ants; Appéndix
000000821

SUPP.ROA00991

Page 1130




o)

e e R —

110 S.Ct. 688

Page 10

493 U.8, 378, 110 8.Ct. 688, 107 L.Bd.2d 796, 58 USLW 4135

. (Clte as: 493 U.S. 378, 110 S.Ct. 638)

the exercise of evangelistic activity is not present in
this case, because the registration requirement, see
CalRev. & Tax.Code Ann §§ 6066-6074 (West

. 1987 and Supp.1989), and the tax jtself do not act

a3 prior restraints-no fee is charged for registering,
the tax is due regardless of preregistration, and the
tax i3 not imposed as a precondition of
disseminating the messags. Thus, wmlike the
license tax in Murdock, which was “in no way
apportioned” to the “realized revenmues” of the
itinerant preachers forced to pay the tax, 319 U.s,,
at 113-114, 63 S.Ct, at 375-876; see also Texas
Monthly, supra, 489 U.S., at 22, 109 S.Ct, at 903,
the tax at issue in this case is akin to a generally
applicable income or property tax, which Aurdock
and Follett specifically state may constitutionaily be
imposed on religious activity.

(4] In addition to appellant's misplaced reliance on
Murdock and Follett, appellant's free exercise claim
is also in sipnificant tensiom with the Court's
decision last Term in Hernandez v. Commissioner,

o

430 U.5. 680, 109 S.Ct. 2135, 104 L.Ed.2d 766
(1989), holding that the Government's disallowance
of a tax deduction for religious “auditing” and “
training” services did not violate the Fres Exercise
Clabse. Id, st 694-700, 109 8.Ct., at 2146-2149.
The Court reasoned that -

“[alny burden imposed on auditing or training ...
derives solely from the fact that, as a result of the
deduction denial, adherents bave less money to gain
access to such sesgions. This burden is.po different
from that imposed by any public tax or fes; indeed,
the burden imposed by the denmjal of the °*
contribution or gift' deduction *391 wonld seem to
pale by comparison to the overall federal income
tax burden on an adhersnt.” Id, at 699, 109 S.Ct.,
at 2149,

Tlmre is no evidence in this case that collection and
payment of the tax violates appellant's sincere

. religious  beliefs. California's _nondiscriminatory

Sales and Use Tax Law requires only that eppellant
collect the tax from its California purchasers and
remit the tax money to the State. The only burden
on appellant is the claimed reduction in income
resulting from the presumably lower demand for
appellant's wares (caused by the marginally higher
price) and from the costs associated with

administering the tax. As the Court made clear in
Hernandez, however, to the extent that imposition
of a genorally applicable tax mercly decreases the
eamount of money appellant has to spend on its
religious activities, any such burden is pot
congtitutionally  significapt. See ibid: Texas
Monthly, supra, 489 U8, at 19-20, 109 3.Ct., at
902 (plurality opinion); ses alse Bob Jones
University v. United States, 461 U.8. 574, 603-604,
103 8.Ct. 2017, 1381-1382, 76 L.Ed.2d 157 (1983).

Appellant contends that the availability of a
deduction (at issue in Hernandez ) and the
imposiion of a tax (at issme here} are
distinguishable, but in both cases adherents base
their claim,for an exemption on the argument that
an “incrementally larger tax burden interferes with
their religious activities,” 490 U.S., at 700, 109
S5.CL., at 2149. It is precisely this argument-rather
than one applicable only to deductions-that the
Court rejected in Hermandez. At bottom, though
we do not doubt the economic cost to appellant of
complying**697 with a generally applicable sales
and use tax, such a tex is no different from other
generally applicable laws and regulations-such as
health and safety regulations-to which appellant
must adhere. -

Finally, because appellant's religious beliefs do not
forbid payment of the sales and use tax, eppellant's
relimmce on Sherbert v. Verner, 374 US. 398, 83
3.Ct. 1790, 10 L.Bd.2d 965 (1963), and its progeny
is misplaced, because in no sense has the State “ *
condition[ed] receipt of an important benefit upon
conduct proscribed by a *392 religious faith, or ...
deniefd] such a benefit becauss of conduct
mandated by religious belief, thereby putting
substantial pressure on an adhersnt to modify his
bebavier and to violate his beliefs.’ ” Hobbie v,
Unemployment Appeals Commn of Florida, 480
U.S. 136, 141, 107 S.Ct. 1046, 1049, 94 LEd.2d
190 (1987) (quoting Thomas v. Review Bd. of
Indiana Employment Security Div., 450 U.8. 707,
717-718, 101 S.Ct. 1425, 1431-1432, 67 L.Ed.2d
624 (1981)). Appellant has never alleged that the
mere act of paying the tax, by itself, violates its
sincere religious beliefs,

We therefore conclude that the collection and
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payment of the penerally applicable tax in this case
imposes no constitutionally significant turden on
appellant's religious prectices or beliefs. The Free

Bxercise Clause accordingly does not reguire the

ellant an ex from i
enerally applicable sales and use tax Although it
i§7OL Course possibie to imagme that a more onerous
tax rate, even if generally applicable, might
effectively choke off an adherents religious
practices, of, Murdock, supra, 319 U.S.,, at 115, 63
S.Ct., at 876 (the burden of a flat tax could render

itinerant evangelism “crushed and closed cut by the

sheer weight of the toll or tribute which is exacted

town by town™), we face no such situation in this
case. Accordingly, we intimate no views as to
whether such & generally applicable tax nugln
violate the Free Exercise Clause.

B

" [5] Appellant also contends that application of the

—--——————>5ales-and-use tax to its sale of religious materials

5

®

Tedbe e e la™ evemmdlnews mmam bn v P ok o~

viclates the Establishment Clause because it fosters
“ ‘an excessive government entanglement with

religion,’ ” Lemon v. Kurtzman, 403 US. 602, 613, "

91 -S.Ct 21085, 2111, 29 L.Ed.2d 745 (1971)
(quoting Walz v. Tax Comm'n of New York City,
397 U.S. 664, 674, 90 3.Ct. 1409, 1414, 25 L.Ed.2d
697 (1970)). Appellant alleges, for exampls, that
the present controversy has festured on-site
inspections of appellant's evangelistic crusades,
lengthy on-site audits, examinations of appellant's
books and records, threats of criminal prosecution,

and layers of administrative and judicial
proceedings.
*393 The Establishment Clause prohibits *

sponsorship, financial support, and active
involvement of the sovereign in religious activity.”
Walz, supra, at 668, 90 S.Ct, at 1411. The “

‘excessive entanglement” prong oft the (tripartite

purpose-cffect-entanglement Lemon test, see Lemon,
403 U8, at 612-613, 21 S.Ct, at 2111-2112,
requires examination of “the character and purposes
of the institutions that are benefited, the nature of
the aid that the State provides, and the resulting
relationship between the government and the
religious authority” id, at 615, 91 S.Ct., at 2112;

s

.- entanglement.” Jd,

see also Walz, 397 US., at 695, 90 S.Ct, at 1425
(separate opinion of Harlan, J.) (wamning of “
programs, whose very nature is apt to entangle the
state in details of administraticn™). Indeed, in Walz
we held that a tax exemption for “religions
organizations for religions propertiss used solely for
religious worship,” as part of a general exemption
for nonprofit institutions, #d, at $66-667, 90 S.Ct,
at 1410-1411, did not violate the Establishment
Clause. In upholding the tax exemption, we
specifically noted that taxation of religious
propertiss would cauge at Jleast as much
administrative entapglement between govermnment
and religious anthorities as did the exemption:

**G93 “Either course, taxation of churches or
exemption, occasions some degree of involvement
with religion. Elimination of exemption would
tend to expand the involvement of government by
giving rise to tax valuation of chwrch property, tax

" liens, tax foreclosures, and the direct confromtations

and conflicts that follow in the frain of these legal
processes.

“Granting tax oxemptions to churches necessarily
operates o afford an indirect economic benefit and
also gives rnise to some, but yet a lesser,
involvement than taxing them. In analyzing either
alternative the questions are whether the
involvement is excessive, and whether it is a
continuing ope calling for official and continning
surveillance leading to an impermissible degree of
at 674-675, 90 S.Ct, at
1414-1415.

*394 The issue presented, therefore, is whether the
imposition of sales and vse tax liability in this case
on appellant results in “excessive” involvement
between appellant and the State and “contmuing
surveillance leading te an impermissible degree of
entanglement.”

At the outset, it is undenisble that a generally

applicable tax has a secular purpose and neither
nor 1 igion, & VeTy edsence

of suoh a tax 15 that It 13 neutral ang

nondiscrimanatory on questons of re religious hehef,

THHS,  whafever the precise contours of the
Establishment Clause, see County of Allegheny v.
American Civil Liberties Union of Pittsburgh, 492
U.8. §73, 589-594, 109 S.Ct. 3086, 3099-3101, 106
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LEd2d 472 (1989) (tracing evoloton of
Establishment Clause doctrine); cf Bowen v
Kendrick, 487 U.8. 589, 615-618, 108 S.Ct. 2362,
~-, 101 L.Ed.2d 520 {1988) (applying but noting
criticism of the entanglement prong of the Lemon
test), its undisputed core values are not even
remotely called into question by the generally
applicable tax in thiz case,

Even applying the “excessive emtanglement™ prong
of the ZLemon test, however, we hold that
Californis's imposition of sales and use tax liability
on appellant threatens no excessive entanglememt
between church and state. First, we note that the
evidence of administrative entanglement in this case
is thin. Appellant allsges that collection and
payment of the sales and use tax impose severe
accounting burdens on it, The Court of Appeal,
however, expressly found that the record did not
support appellant'’s factual assertions, noting that
appellant “had a sophisticated accounting staff and
had Tecently computerized its accounting and that

—appellant}-in-its—own—books and for purposes of

obtaining a federal income tax exemption
gegregated ‘retail sales' and ‘dometions.’  ” 204
Cal. App.3d, at 1289, 250 Cal.Rptr., at 905.

Second, even assuming that the tax imposes
substantial administrative burdens on appeliant,
such administrative and recordkeeping burdens do
not rise to a constitutionally significant level.

Collection and payment of the tax will of course
require some contact between appellant and the
State, *395.but we have held that generally

applicable  admipistrative and  recordkeeping
regulations may be imposed on religious
organization without mnping afoul of the

Establishment Clause, Sees Hernandez, 490 U.5.,
at 696-697, 109 S.Ct, at 2147-2148 (“[R]outine

regulatory interaction (such as application of neutral -

tax laws] which involves no inquiries into religious
‘doctrine, ... no delegation of state power to a
religious body, .. and no ‘detailed monitoring and
close administrative contact’ between secular and
religious bodies, ... does not of itself violate the
nonentanglement command®); Tony and Susan
Alamo Foundation v. Secretary of Labor, 471 U.S.
290, 305-306, 105 S8.Ct.1953, 1963-1964, 85
LEd.2d 272 (1985) (“The Establishment Clause

does not exempt religious organizations from snch
secular governmental activity as fire inspections and
building and zoning regulations, Lemon, supra, 403
US, at 614, 91 S8.Ct, at 2112, and the
recordkecping requirements of the Fair Labor
Standards Act, while perhape more burdensome in
terms of paperwork, are not significantly more
intrusive into roligious affairs™). To bs sure, we
noted in Tony and Susan Alamo Foundation**699
that the recordkeeping requirements at issue in that
case “appllied] omly to commercial activities
undertsken with a ‘businesg purpose,’ and would
therefore have no impact on petitioners' own
evangelical activities,” 471 U.S., at 305, 105 S.Ct,,
at 1963, but that recognition did not bear on
whether the gepemully applicable regulation was
nevertheless “the kind of government surveillance
the Court has previously held to pose an intolerable
risk of government entanglement with- religion”

" ibid.

The fact that sppellant must bear the cost of
collecting and remitting & generally applicable sales
and use tax-even if the financial burden of such
costs may vary from religion to religion-does not
enmesh government in religious affairs, Contrary
to appellant's ' contentions, the statutory scheme
requires neither the involvement of state employees
in, nor on-site continuing inspection of, appellant's
day-to-day operations. Therz is no “official and
continuing surveiilance,” Walz, supra, 397 US., at
675, 90 S8.Ct., at 1414, by government auditors.
The sorts of *396 government entanglement that
we have found to violate the Establishment Clanse
have been far more invasive than the level of
contact created by the administration of neutral tax
laws. Cf Aguilar v. Felton, 473 U.S. 402, 414,
165 S.Ct. 3232, 3238, 87 L.Ed.2d 290 {1985);
Larkin v, Grendel's Den, Inc, 459 U,5. 116,
126-127, 103 S.Ct. 5035, 511-512, 74 L. Ed.2d 297
(1982}

Most significantly, the imposition of the sales and
i exemption for appell

require the State to inguire into the religiouns content

of the fflems sold or i@ IELE0

selling or purchasing the items becanse the

or_motive. Prom the State's point of view, the

B
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critical gquestion i3 not whether the materials are
religious, but whether there is & sale or a bec, a

question  which involves only a secular

8 tion.
ground than Hermandez, becaunse appellant offers
the items at a stated price, thereby relieving the
State of the need to place a mometary value on
appellant's religious items. Compare Hernandes,
490 U.S., at 697-698, 109 S.Ct., at 2148 (where no
comparable good or service is sold in the
marketplace, Internal Revenue Service looks to cost
of providing the good or service), with id, at 706,
109 8.Ct, at 2152 (O'CONNOR, J., dissenting) (It
bucomas zmposm‘blc to ‘compute the ‘contribution

' portion of a payment to charity where what is
received in retomn is not merely an intangible, but an
intangible (or, for that matter a tangible) that is mot
bought and sold except in domative contexts™).
Althongh appellant asserts that donations often
accompary payments made for the religions items
and that ilems are sometimes given away without
paymetit (or only nominal payment), it is plain that,
m the first case, appellant's use of “order forms”

and “price lists” renders illusary any difficulty in
separating the two portions and that, in the second
case, the question is only whether any particular
transfer constitutes a “sale.” Ironically, appellant's
theory, under which government may not- tax “
roligious core” activities but may tax “nonreligions”
activities, would require government to do precissly
what appellant asserts the Religion *3%7 Clauses
prohibit: “determine which expenditures are
religious and which are secular,” Lemon, 403 U.s.,

ot 621-622, 91 8.Ct., at 2115-2116.

Accordingly, because we find Do excessive
entanglement between government and religion in
this case, we hold that the imposition of sales and
use tax [iability on appellant does not violate the
Establishment Clause.

I

[6] Appellant also contends that the State's
imposition of use tax liability on it violatss the
Commerce and Due Process Clauses because, as an
out-of-state distributor, it had an insufficient “nexns®
to the **700 Stats. See National Geographic

, IS case stands on faner

Society v. California Bd, of Equalization, 430 U.S.
551, 554, 97 S.Ct. 1386, 1389, 51 1.Ed.2d 631
(1977); Mational Bellas Hess, Inc. v. Department
of Revenue of 1L, 386 U.S, 753, 756-760, 87 S.Ct.
1389, 1391-1393, 18 L.Ed2d 505 (1967). We
decline to reach the merits of this-claim, however,
because the courts below ruled that the claim was
procedurally barred.

California law provides that an administrative claim

for a tax refund “shall state the specific grounds

upon which the claim is founded,” CalRev. &
Tax,Code Ann § 6904{a) (West Supp.1989), and
that refund suits will be entertained only if “a claim
for refand or credit has been duly filed” with the
Board, § 6932. Suit may thercafter be brought only
“on the grounds set forth in the claim.” § 6933,

‘Thus, under state law, “[tlhe claim for refimd

delineates and regtricts the issues to be considered

in & taxpayer's refund action. The trial conrt and
[appellaté] court are without jurisdiction to consider
grounds not set forth in the claim.” Arari- Inc. v
State Board of Equalization, 170 Cal.App.3d 565,
672, 216 CalRptr. 267, 271 (1985) (citations
omitted). This rule serves a legitimate state imiersst
fn requiring parties to exhaust administrative
remedies before proceeding to court, for “[sJuch &
rule prevents having an overworked court consider
issnes  and  remedies  available  through
administrative channels.” Jd,, at 673, 216 Cal.Rptr,
at 272,

*398 The record in this case makes clear that
appeliant, in its refund claim before the Board,
failed even to cite the Commerce Clause or the Due
Process Clause, muck less articulate legal
arguments contesting the nexus issue, See App. 34
{incorporating petition for redetermination, which
in tumn raised only First Amendment arguments, see
id, at 11-16). The DBoard's hearing officer
specifically noted, in forwarding his decision to the

Board, that appellant's “[c]ounse]l does not argus

nexus,” id, at 22, and indeed the parties stipulated
before the trial court that appellant's request for a
refund was based on its First Amendment claim, id,
at 59. Accordingly, both the trial court and the
Court of Appeal declined to rule cn the nexus issue
ont the ground that appellant bad failed to raise it in
its refund claim before the Board. 204 CalApp.3d,
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at 1290-1292, 250 CalRptr., at 905-906; App. 2i3.
This unambiguous application of stats procedural
law makes it unnecessary for us to review the
asserted claim. See Michigan v. Long, 463 U.S.
1032, 1041-1042, 103 S.Ct 3469, 3476-3477, 77
L.Bd.2d 1201 (1983); Michigan v. Tyler, 436 US.
499, 512, n. 7, 98 S8.Ct. 1942, 1951, n. 7, 56
L.Ed.2d 486 (1978).

[7] Appellant nevertheless wurges that the state
procedural ground relied upon by the courts below
is inadequate because the procedural rule is not “ *
strictly or regularly followed.” ™ Hathorn v. Lovorn,
457 U.8. 255, 263, 102 S.Ct 2421, 2426, 72
L.Ed.2d 824 (1982) (quoting Barr v Clty of

Columbla, 378 U.8. 146, 149, 84 5.Ct. 1734, 1736, -

12 L.Ed.2d 76§ (1964)). Appellant asserts that
state courts in California retain the authority to hear
claims “involving important questions of public
policy” notwithstanding the parties' failure to raise

those claims before an administrative agency. See.

Lindeleqf” v. Agricultural Labor Relations Bd., 41
Cal.3d 861, 870-871, 226 CalRptr. 119, 124-1235,
718 P.2d 106, 112 (1986); Hale v. Morgan, 22
Cal.3d 388, 394, 149 CalRptr. 375, 379, 584 P.2d
512, 516 (1978). Appellant observes, for example,
that although the Court of Appeal in this case found
appellant's nexvs claim to be procedurally barred, it
ignored the procsdural bar and ruled on the merits
of appellants Ninth and Tenth Amendment
arguments, see 204 Cal. App.3d, at 1292-12583, 250
Cal.Rpir., at 907-908, even though those arguments
*399 were likewise not raised in appellant's refund
claim, see id, at 1292, n. 19, 250 Cal Rptr., at 907,
n. 19,

The Court of Appeal, howaver, specifically rejected
appellant'’s claim that the nexus issue raised
important questions of public policy,” noting that
the issue instead “raise[d] **701 factual questions,
the determination of which is not a2 matter of *

‘public policy’ but a matter of evidence.” Id, at

1292, 250 CalRptr., at 907. Even if the Court of
Appeal erred as a matter of state law in declining to
rule on gppellant’s nexus claim, appellant has failed
to substantiate any claim that the California courts
in general apply this exception in an irregular,
arbitrary, or inconsistent manner. Accordingly, we
conclude that appellant's Commerce Clause and

Due Process Clause argmment is not properly before
us. We thus express nc opinion on the merits of
the claim,

The judgment of the California Court of Appeal is
affirmed,

It is so ordered.

1U.8.Cal., 1990,

Jimmy Swaggart Ministries v,
Equalization of California

493 1.8, 378, 110 S.Ct. 688, 107 L.Ed.2d 796, 58
USLW 4135

Board of

END OF DOCUMENT
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P
Leathers v. Medlock
U.S. Ark.,199].

Supreme Court of the United States
Timothy J. LEATHERS, Commissioner of
Revenues of Arkansas, Potitioner,

V.
Daniel L. MEDLOCK et al,
Danis] L, MEDLOCK, et al., Petitioners,

v.
Timothy J. LEATHERS, Commissioner of
Revenues of Arkanses, et al.
Nos, 90-29, 90-38,

Argoed Jan. 9, 1991,
Decided April 16, 1991.

Cable television subscriber and trade organization
of cable operaiors brought action challenging
imposition of sales tax on cable television services.
The Chancery Court, Pulaski County, Lea A,
Munson, Chancellor, upheld sales tax. Appeal was
taken. The Arkansas Supreme Court, 301 Ark.
483, 785 S.W.2d 202, reversed and remanded.

Subscriber, operators and Arkensas Commissioper
of Revenues petitioned for certiorar. The Supreme
Court, Justice O'Connor, held that Arkansas'

extension of itn generally applicable sales tax to

cable television services alone, or to cable and
satellite services, while exempting print mediz, does
not violate First Amendment.

Affirmed in part, and reversed in part and remanded.

Justice Marshall filed a dissenting opinion in which
Justice Blackmun joined.

Opinion on remand, 305 Ark. 610, 808 S.W.2d 785.
West Headnotes
[1] Canstitutional Law 92 €=2140

92 Constitational! Law

rfagel o1y
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92XVII Freedom of Speech, Expression, and
Press
9ZXVIII(W)
Computers )
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
92k2140 k. In General. Most Cited
Cases

(Formerly 92k90.1(9))
Cable television operator is engaged in *speech”
under First Amendment, and is, in much of its
operation, part of the “press” since it provides to its
subscribers news, information, and enttertainment,
U.8.C.A. Const.Amend. 1.

Telecommunications and

12} Constitutional Law 92 €=2140

92 Constitutional Law
92XVII Freedom of Speech, Expression, and
Press
92X V(W)
Computers
92k213% Cable and Satellite Television
Systems; Community Antenna Systems '
92k2140 k. In General. Most Cited

Telecommunications and

Cases

(Formerly 92k90.1(9))
Fact that cable television is taxed differently firom
other media doss not by itself raise First
Amendment concems. U.5.C.A. Copst. Amend. 1,

[3] Constitutional Law 92 €°2140

92 Constitutional Law
92XV Freedom of Speech, Expression, and
Press
92XVII(W)
Computers
92k2139 Cable and Satellite Television
Systems; Community Antenna Systems
9212140 k Ju Genoral. Most Cited

Telecommunicsations and

Cases
(Formerly 92k90.1(9))
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Taxation 371 €~=3626

371 Taxation
371IX Sales, Use, Service, and Oross Receipts
Taxes
371IX(B) Regulations
371k3625 Validity of Acts and Ordinances
371k3626 k. In General. Most Cited
Cases -
(Formerly 371k1212.1, 371k1212)
Arkansas' extension of its generally epplicable sales
tax ta cable televigion services alome, or to cable
and satellite services, while exempting print media,
does not violate First Amendment; tax generally
applied to receipts from sale of all tangible personal
property- end broad range of services unless within
group of specific exemptions, there was no
indication that Arkansas had targeted cable
television in purposeful attempt to interfere with its
First Amendment activities; and sales tax was not
content baged. U.S.C.A. Const.Amend. 1.

[4] Constitutional Law 92 €1572

92 Constitational Law
92XV Freedom of Speech, Expression, and
Press
02X VII(A) In General
92XVII(A)3 Particular JIssues and
Applications in General
92k1572 k. Taxation. Mest Cited Cases
(Formerly 92k90.1(1))
Differential taxation of First Amendment speakers
is constitutionally suspect when it threatens to
suppress expression of particular ideas or
viewpoints, U.S.C.A. Const.Amend. 1.

(5] Constitutional Law 92 €=2081

92 Constitutional Law

92XVII Freedom of Speech, Expression, and
Press

92X VIII(U) Press in General
92%2081 k. Taxation. Most Cited Cases
(Formerly 92k90.1(8))

Absent compelling justification, government may
not exercise its taxing power to single out the press.
US.C.A. Const Amend. 1.

[6] Constitutional Law 92 €1572

92 Constitutional Law
92XVHI Freedom of Speech, Expression, and
Press
92XVIII{A) In. General

92XVII{A)3 Particular Jlssues and
Applications in General

92k1572 k. Taxation. Most Cited Cases

(Formerly 92k90.1(1))

Tax is suspect under First Amendment if it targets a
small group of speakers. U.S.C_A. Const.Amend. 1.

[7] Constitutional Law 92 €=1572

92 Constitational Law
92XVIIl Freedom of Speech, Expression, and
Press
923X VII{A) In General
T T 92XVIII(A)3 ~ Particular Issues and

—Applications-in-General - .

92k1572 k. Taxation. Most Cited Cases
(Formerly 92k90.1(1))
Tax will trigger heightened scrutiny under First
Amendment if it discriminates on basis of content
of taxpayer speech. U.5.C.A. Const. Amend, 1.
Syllabus ™*

FN* The syllabus constitutes no part of the
opinion of the Court but bas been prepared
by the Reporter of Decisions for the
convenience of the reader. See United
States v, Detroit Lumber Co., 200 US.
321, 337, 26 S.Ct. 282, 50 L.Ed. 499,

Arkansag' Gross Receipts Act imposes a tax ‘on
receipts from the sale of all tangible personal
properly and specified services, but expressly
exewmpts, inter alia, certain receipts from newspaper
and magazine sales. In 1987, Act 188 amended the
Gross Receipts Act to imipose the tax on cable
television. Petitioners in No. 90-38, a cable
television subscriber, a cable operator, and a cable
trade organization (cable petitioners), brought this
class action in the State Chancery Court, contending
that their expressive rights under the First
Amendment and their rghts under the Equal
Protection Clause of the Fourteenth Amendment
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were viclated by the extension of the tax to cable
services, the exemption from the tax of newspapers
and magazines, and the exclusion from the list of
services subject to the tax of scrambled satellite
broadcast television services to home dish-antennae
owners, In 1989, shortly after the Chancery Court
upheld the copstitutionality of Act 188, Arkansas
adopted Act 769, which extended the tax to, among
other things, all television services to paying
customers. On appeal, the State Supreme Court
held that the tax was not invalid after the passage of
Act 769 because the Constitution does not prohibit
the differential taxation of different meedia.

However, belicving that the First Amendment does

prohibit discriminatory taxation among members of . .

the same medium, and that cable and scrambled
satellits telsvision services were “substantially the
same,” the Supreme Court held that the tax was
unconstitutional for the pericd during which it

applicd to cable but not satellite broadcast services.

Held:

1. Arkansas' extension of its gemerally applicable
sales tax to cable television services**1440 alone,
or to cable and satellite services, while exempting
the print media, does not viclate the First
Amendment. Pp. 1442-1447.

(a) Although cable television, which provides news,
information, and entertainment to its subscribers, is
engaged in “speech” and is part of the “press” in
much of its operation, the fact that it is taxed
differently from other media does not by itself raise
First Amendment concerns. *440 The Askansas
tax presents none of the First Amendment
difficulties that have led this Court to strike down
differential taxation of speakers. Ses, eg,
Grosjean v. American Press Co., 297 U.8, 233, 56
S.Ct. 444, 80 L.Bd. 660; Minneapolis Star &
Tribune Co. v. Minnesota Comm’ of Revenue, 460
U.S. 575, 103 S.Ct. 1365, 75 L.Bd.2d 295;
Arkansas Writers' Profect, Inc. v. Ragland, 481
U.S. 221, 107 8.Ct. 1722, 95 L.Ed.22 209, It is a

~ tax of general applicability covering all tangible

personal property and a broad range of services and,
thus, does not single out the press and thersby
threaten to hinder it as a watchdog of government

activity. Furthermore, there is no indication that
Arkensas has targeted cable television in a
purposeful attempt to interfere with its First
Amendment activities, nor i the tax structured so as
to raise suspicion that it was intended to do so.
Arkansas has not selected a small group of speakers
to bear fully the burden of the tax, since, even if the
State Supreme Court's finding that cable and
satellite television are the same medium is accepted,
Act 188 extended the tax uniformly to the
approximately 100 cable systems then operating in
the State. Pinally, the tax is not content based,
since there is nothing in the statute's langnage that
refers to the contemt of mass media
communications, and since the record containg no
evidence that the wvariety of programming cable
television offers subscribers differs systematically
in its message from that communicated by satellits
broadcast programming, newspapers, or magazines,
Pp. 1442-1445.

(b) Thus, cable petitioners can prevail only if the
Arkansas tax scheme presents “an additional basis”
for concluding that the State has violated their First
Amendment rights. Sce Adrkansas Wrilers', supra,
at 233, 107 8.Ct.,, at 1729, This Court's decisions
do not support their argument that such a basis
exists here because the tax discriminates among
media and discriminated for a time within a
medium. Taken together, cases such as Regan v.
Taxation with Representation of Wash., 461 U.S.
540, 103 8.Cc 1997, 76 LEd2d 129, Mabee v
White Plains Publishing Co., 327 U.S. 178, 66
5.Ct 511, 90 L.Ed. 607, and Oklakoma Press
Publishing Co. v. Walling, 327 U.S. 186, 686 3.Ct.
494, 50 L.Ed. 614, establish that differential
taxation of speakers, even members of the press,
does not implicate the First Amendment unless the
tax is directed at, or presenis the danger of
suppressing, particular ideas, Nothing about
Arkansas' choice to exclude or exempt certain
media from its tax has sver suggested an interest in
censoring the expressive activides of cable
television, Nor does anything in the record
indicate that this broad-based, content-neuntya] fax is
likely to stifle the free exchange of ideas, Pp.
1445-1447.

®-
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2. The question whether Arkansas’ temporery tax
distinction between cable and satellite services
violated the Equal Protection Clause must be
addrossed by the State Suprems Court on remand.
P, 1447,

301 Ark, 483, 785 8.W.2d 202 (1990), affirmed in
part, reversed in part, and remanded.

*441 O'CONNOR, J,, delivered the opinion of the
Court, in which REHNQUIST, C.J,, and WHITE,
STEVENS, SCALIA, XKENNEDY, and SOUTER,
1., joined. MARSHALL, J., filed a dissenting
opinion, in which BLACKMUN, J., joined, post, p.
1447,

= e e — A m

William E. Keadle argued the cause for petitioner in
No.90-29 and respondents in No. 90-38. With him
on the briefs-was Larry-D, Vaught.
Eugens_ (. Sore argued the canse and filed briefs
for petitioners in No. 90-38 and respondents in No.
90-29.1

1Briefs of amici curiae urging reversal wers filed
for.-Dow Jones & Co., Inc., by Richard J. Tofel and
Robert D. Sack; for the Indiana Cable Telvision
Association Inc. by D, Craig Martin; and for the
National Cable Television, Association, Inc., by H,
Bartow Farr Il Richard G. Taranto, Brenda L.
Fox, and Michael 8. Schooler.

Briefs of amici curiae urging affirmance were filed
for the City of Los Angeles, California, et al., by
Larrine 8. Holbrooke, Willlam R. Malone, Edward
J. Perez, and Barry A. Lindahi: and for the City of
New York et al. by Robert Alan Garrest.

Briefs of amici curiae were filed for Cablevision
Industries Corp. et al. by Brent N, Rushforth,; for
the California Cable. Television Association by

 Frank W. Lloyd I, Diane B. Burstein, and Alan J,
- Oardner; for Century Communications Corp, et al.

by Jokn P, Cole, Jr., and Wesley R. Heppler; for the
Competitive Cable Associaiton et al. by Harold R.
Farrow, Sol Schildhause, and Robert M. Bramson;
for Greater Media Cablevision, ine,, by Robert H.
Louiy and Salvatore M. DeBunda; and for the
National Association of Broadeasters et al, by Jack
N. Goodman and James J. Popham.

Justice O'CONNOR . delivered the opinion of the

188, 5 1.

Conurt.

These consolidated cases require vs to consider the
constitutionality of a state sales tax that excludes or.
exempts certain segments of the media but not
others.

|

Arkansas' Gross Recejpts Act i es a 4% tax on
receipts from the all tangible persopal
i Atk Code Amn.

26-52-301, 26-52-302 (1987 and Supp.1989). The
Act exempts from ths tax certain sales of goods and
services. § 26-52-401 - (Supp.1989), Counties
*442 within Arkansas impose a 1% tax on all goads
and services subject to taxation under the Gross
Receipis Act, §§ 26-74-307, 26-74-222 (1987 and
Supp.1989), and citiss may impose a further 1/2 or
1% tax on these items, § 26-75-307 (1987).

The Gross Receints Act expressi sxempts receipts
from_subscription and over-the-congter DEWSPaper

sales and suhscription magazine ssles. Ses 8§

- ; A ; Kevermie Policy
Statement 1988-1 (Mar. 10, 1988), reprinted in
CCH ArkTax Rep. | 69-415. Before 1987, the

Aot did not list among those services subject 1o the

sales tax erther cable television ™! or scrambled
T 8@ bro jces to home
dish-antennae owpers.™? See § 26-52-301 (1987)
. In_T987, Arkansas adopted Act 188, which

amended the (ross Regeipts Act to impose the sales
on cable television. 1987 Ark.Gen.Asls,! No.

FN1. Cable systems receive television,
radio, or other signals through antennae
located at their so-called “headends®
Information gathered in this way, as well
s any other material that the system
operator wishes to transmit, is then
conducted through cables strung over
utlity poles and through underground
conduits to subscribers. See generally D.
Brenner, M. Price, & M. Meyerson, Cable
Television and Other Nonbroedcast Video:
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Law and Policy § 1.03 (1989).

FN2. Satellite televizsion broadcast services
trensmit over-the-air “scrambled” signals
directly to the satellite dishes of
subscribers, who must pay for the right to
view the signals. See generelly A. Easton
& S. Easton, The Complete Sourcebook of
Home Satellite TV 57-66 (1938).

Daniel L. Medlock, a cable television subscriber,
Community Commumnications Co., a cable television
operator, and the Arkansas Cable Television
Asgaciation, Inc,, a trade organization composed of
approximately 80 ._cable .operators. with systems
throughout the State {cable petitioners), brought this
class action in the Arkansas Chancery Court fo
challenge the extension of the sales tax to cable
television services. Cable petitioners contended
that their expressive activities arg protected by the
Firat Amendment..and-are comperable to those of
newspapers, magazines, and scrambled satellite
broadcast television. They argued that Arkansss'
sales taxation*443 of cable services, and
exemption or exclusion from the tax of newspapers,
magazines, and satellite broadcast services, violated
their constitutiona] rights under the First
Amendment and under the Equal Protection Clanse
of the Fourteenth Amendment.

The Chancery Court granted cable petitioners'
motion for a preliminary injunction, requiring
Arkansas to place in escrow the challenged sales
taxes and to keep records identifying collections of
the taxes. Both sides introdnced extensive
testimony and documentary evidence at the hearing
on this motion and at the subsequent trial.

Following the trial, the Chancery Court concluded
that cable television's necessary use of public
rights-of-way distinguishes it for constitutional
purposes from other media. Tt therefore upheld the

constitutionality of Act 188, dissolved its
preliminary injunction, and ordered all funds
collected in escrow released.

In 1989, shortly after the Chancery Court issued its
decision, Arkansas adopted Act 769, which
axtended the sales tax to “all other distribution of

television, video or radio services with or without
the nse of wires provided to subscribers or paying
customers **1442 or users.” 1989 ArkGen.Acts,
No. 769, § 1. On appeal to the Arkansas Supreme
Court, cable petitioners again challenged the State's
sales tax on the ground that, notwithstanding Act
769, it continued uncomstitutionally to discriminate
against cable television, The Supreme Court
rejected the claim that the tax was invalid after the
passage of Act 769, holding that the Constitution
does mnot prohibit the differential taxation of
different media, Medlock v. Pledger, 301 Ark 483,
487, 785 SW.2d 202, 204 (1990). The court
believed, however, that the First Amendment
prohibits discriminatory taxation among members
of the same medium. On the record before it, the
court found that cable television services and
satellite broadcast sarvices to home dish-antennae
owners were “‘substantially the same.” Ibid. The
Stats Supreme Court rejected the Chancery Court's
conclusion that cable television's use of public *444
rights-of-way justified its differential sales tax

' treatment, explaining that cable operators already

paid franchise fees for that right. Jd, at 485, 785
S.W.2d, at 203. It therefore held that Arkansag’
sales tax was unconstitutional under the First
Amendment for the period during whick cable
television, but not satellite broadcast services, were
subject to the tax. /d., at 487; 785 8.W.2d, at 204.

Both cable petitioners and the Arkansas
Commigsioner of Revenues petitioned this Court for
certiorari. We consolidated these petitions and
granted certiorari, Pledger v. Medlock, 498 U.S.
809, 111 S.Ct. 41, 42, 112 L.Ed.2d 18 (1990), in
order to resolve the question, left open in Arkansas
Writers' Project, Inc. v. Ragland, 481 U.S. 221,
233, 107 S.Ct. 1722, 1729, 95 L.Ed.2d 209 (1987),
whether the First Amendment prevents a State from
imposing its sales tax on only selected segments of
the medie.

i

[1][2][3] Cable teleyvision provides to its subscribers
news, ilformation, and entertainment. It js
“speech” under

éngaged in “sp First Amendment,
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See Los Angeles v. Preferred Communications,
Ine., 476 U.S, 488, 494, 106 S.Ct. 2034, 2037, 90
LEd2d 480 (1986). That it is taxed differently
from other media does not by itself, however, raise
First Amendment concerns. Qur cases have held
that a tax that discriminatcs among speakers is
constitutionally suspect only in  certain
circumstances.

In Grosfean v. American Press Co., 297 U.8. 233,
56 5.Ct. 444, 80 L.Ed. 660 (1936), the Court
considered a Fimt Amendment challenge to a
Louisiana law that singled out publications with
weekly circulations above 20,000_for_a 2% _tax on
gross receipts from advertising. The tax fell
exclusively on 13 newspapers. Four other daily
newspapers and 120 weekly newspapers with
weekly circulations of less than 20,000 were not
taxed. The Court discussed  at length~the—pre<First
Amendment English and.. American tradition . of
taxes imposed exclusively on the press. This
invidious form of censorship was intended to curtail
the circulation of newspapers and thereby prevent
the - *445 people from: acquiring knowledge of
government activities. Id., at 246-251, 56 8.Ct, at
447-451. The Court held that the tax at issue in
Grosfean was of this type and was therefore
unconstitutional. /d., at 250, 56 S.Ct., at 449,

In Minneapolis Star & Tribune Co. v. Minnesota
Comm'’r of Revenue, 460 U.S. 575, 103 S.Ct. 1365,
75 L.Bd.2d 295 (1983), we noted that it was unclear
whether the result in Grogjean depended on our
perception in that case that the State had imposed
the tax with the intent to penalize a selected group
of newspapers or whether the structure of the tax
was sufficient to iovalidate it. See 460 U.S., at
580, 103 S.Ct, at 1369 (citing cases and

commentary). Minneapolis Star resolved _any
dpubts’' about whether direct evidence of improper

@m
differential tax on irst Amendmcnt unds; *
._1F%ﬁfﬁaﬁim&BﬁLﬂ@mmMmzjaam
592, 103 5.CL, at 1376.

At issue in Minneapolis Star was a Minnesota

Page 6
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special use tax on the cost of paper and ink
consumed in the production of publications. The
tax exempted the first $100,000 worth of paper and
ink consumed amnually, Eleven publishers,

producing only 14 of the State's 388 paid
cuculafion newspapers, i ility under the
Erﬁrm1ﬁfgﬁhﬁ?__ETTﬁﬁ%ﬁﬁﬁﬁm?
Star & Tribune r("';«:n. (Star Tribune) was responsible
for roughly two-thirds of the total revenue raised by
the tax. The following year, 13 publishers,

producing only 16 of the State's 374 paid
c:rmlatmn pape.rs pald thn tax Apain, the Star

We  nevertheless held the Minnesoin tax

unconstitutional for two reasons. Fm;t, the tax
dingled out the press for special ireatment. We
noted that the gemeral applicability™ of “amy
burdensome tax law helps to ensure that it will be

govemment,” we feared that the threal of exchusive
taxation of the press could operate “as effectively gg
censor to check critical comment™ Jbid

met with wxdesprcad opposition. When such a law

a & constitnenc
insulated this politicalconstraint, *446 See id,

nsulated from this politicalcon
at 585, 103 S.Ct, at 1371. Given “ihe basic,

assummption of our political system that the press
will- often “sarve as ap imporant restamt on
oV » the threal of exc ¢

s, then, places such

-----

Beyond singling out the press, the Minnesota tax

targeted a smalt group oI néwspapers-tho 1ar
{hat they remained suE%ect fo the tax despite its

exemption for the first $10

hat wc | concludad i

[W]ken the exemption selects such a
narrnwiy dTlEeH group hu Eear the Eﬁ burden of
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to strupeli
103 5.Ce., at 1375,

isgg.” [d., at 592,

Arkansas Writers' Profect, Inc. v. Ragland, 481
U.S. 221, 107 5.Ct. 1722, 95 L.Ed.2d 209 (1987),
reaffirmed the rule that selective taxation of the
press through the namrow targeting of individual
members offends the First Amendment. In that
case, Arkansas Writers' Project sought a refund of
state taxes it had paid on sales of the Arkansas
Times, & general interest magazine, under Arkansag'
Gross Receipts Act of 1941. Exempt from the
sales tax were receipts from sales of religious,
professional, trade and sports magazines. See id,

at 224-226, 107 8.Ct., at 1725-1726. We held that

Arlcansas' magazine exemption, which TR —titat=

o a as magazines pay auy saies fax,”
Dmﬂ’%m

hat cage. Id., at 229, S.CLat

clecuicity, WAIEEICe, and —Jteajn Uniily o
telephone,  telecommunications, ang

service: rooms ot

aFaEent hotels, lodging houses, and tourist camps;
teration, tion, ¢leaning, e

replacement, and repair services; of 2

; tickets for admission fo places of amusement
-.—-9f ataletic, entertainment, or recreational cvents:

ees for the privilege of having access to, or use
of,  amusement ' athletic, or
W See Atk.Code Am. §
=301 (Supp.i989). The tax does not single

p.i
aminavon.-——-—-out the press amd does not therefore threatem to

hinder ths press as a watchdog of government

. MOoraover ag1¢ on_ which the tax
differentiated among magazines depended entirely
on their content. Jbid, '

*

[4)51617) *447 These cases demonstrate that
differential taxation of First Amendment sp 15

= ‘-“?Ftre!!“m-TJﬂ-Wﬂ;m-iﬁiﬂTima_j )

wmwwpmmuu
Viewpoints. Absent s compeiling instification, the_

govemnment roay not exercise its taxing power to
EEEJELQLJmm.§£%%Eﬁ5f3mrﬂETH“
244-249, 56 8.Ct, at 446-449; Minneapolis Star,
460 U.S., at 585, 103 S.Ct, at 1371. The press
plays a unique role as a check on government abuse,
and a tax limited to the press raises concerns about
censorship of critical information and opinion. A
tax is also smspect if it targets a small group of
speakers. See **1444id, at 575, 103 S.Ct, at
1365; Arkansas Writers, 481 US,, at 229, 107
S.Ct, at 1727

Again, the fear is censorshi
particular ideas or viewpoints,

that 3¢ obvi i

ons, a tax will trigger . heichtensd..
scrutiny under  the Pirst Amendmont—if—it~

dfscrimini_tes cn the basi
speech. See id, at 229-231,
1727-1725.

107 S.Ct, at

activity. Cf, Minneapolis Star, supra, 460 U.S., at

~ 985, 103 8.Ct, at 1371. We have said repeatedly

that a State may impose On the press a generally

fApplicable  tax. ee  “HMBSimmy  Swaggart
ﬁmmes V. Board of Fgualization of Cal, 493

U.5. 378, 387-388, 110 S.Ct. 688, 694-695, 107
L.Ed.2d 796 (1990); Arkansas Writers' supra, 481
U.8., at 229, 107 8.Ct, at 1727; Minneapoiis Star,
supre, 460 US,, at 586, and n, 9, 103 S.Ct, at
1372-1373, and-n. 9.

wﬂmﬂm
that Arkansas has tarpcied cable television in a

purposetul attempt to interfere with its

- Amendment activities, Nor jg the tax ope that is

bas not selected afTarrow p

structured_so 2s to raige suspicion. that jt was
ntended to do_so. Uplike the taxes involved jn_

------ " e P lalala R

oirden or the (aX,
.

The tax is also structurally dissimilar to the tax
involved in nsas Writers’, In that case, only “a
feW™ Arkansas magazines paid the State's sales tax.
See Arkansas Writers’, 481 US., at 229, and n. 4,

107 3.Ct, at 1727, and n. 4, Arkansas Writers'
Project maintained before the Court that the
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Arkansas Times wag the only Arkansas publication
that paid sales tax, The Comumissioner contended
that two additional periodicals also paid the tax,
We responded that, “[wlhether there are three
Arkansag magazines paying tax or only ane, the
burden of the tax clearly falls on a limited group of
publishers.,” Id, at 229, n. 4, 107 S.Ct,, at 1727, n.
4. In contrast, Act 188 extended Arkansas' sales
tax uniformly to the approximately 100 cable
systems then operating in the State, Ses App. to
Pet. for Cert. in No. 90-38, p. 12a. While none of
the seven scrambled satellite broadoast services
then available in Arkansas, Tr. 12 (Aug. 19, 1987),
wag taxed until Act 769 became effective, Arkansas'
extension of its sales tax to cable television hardly
resembles a “penalty for a few.” Ses Minneapolis
Star, supra, 460 U.8,, at 592, 103 5.Ct, at 1375;
Arkansas Writers', supra, 481 U.S., at 229, and n.
4, 107 8.Ct., at 1727, and n. 4.

The danper from a tax schemae that targets a sm
numberofspeakersmthndanerofcensorshlp a

restraints from the arens of
public discussior, *449 putting the dectsion as to

to ramove governmen

what views shall b voiced largely into the hands of
each of ys .. in the helief that no other approach
would comport with - the premise of indivi
di and chojce **1445 upon which our politic
tem rests.” Cohen v. Callfornia, 403 U.S. 15,
MITSO 1787-1788, 2% LEd.2d 234
(1971). There is no comparable danger from 2 tax
on the services provided by a large number o
operators offering a wide variety of pro
throughout the State, That the Arkansas Supreme
Court tound cable and satellite television to be the
same medivm does not change this conclusion,
Even if we accept this finding, the fact remnains that
the tax affected approximately 100 suppliers of
cable television services, This is not a tax stracture

that resembles a penalfy for particular speakers or -

particular ydeas.
Finally, Arkansas' saleg tax iz mot content haged.

There i8 nothing in the lan ofthestatuteﬂlat
relers  to e ___conjent m

%ﬁmunimﬁm& Moreover, the record establishes
t cable telovision offers subscribers a variety of

programming that presents a mixture of news,
information, and entertainment. It contains no

comrmpunicat

OCWspapers, or .

Because the Arkansas sales tax presents none of the
First Amendmient difficulties that have led us to
strike down differential taxstion in the past, cable

.. petitioners _can prevail only if the Arkansas tax

scheme presents “an additional basis” for
concluding that the State has violated petitioners'
First Amendment rights. See Arkansas Writers'
supra, 481 U8, at 233, 107 S.Ct, at 1729.

- ——--Petitioners- -argue that suoh a bagis exists here:
all___ . Arkansas’ fax discriminates among media and, if the

Arkansas Supreme Court's conclusion regarding
cable and satellits telovision is  accepted,
discriminated for a time within a medinm,
Petitioners argue that soch intermedia and
intramedia discrimination, even in the absence of
any evidence of intent to suppress speech or of any
effect on the expression of particular*450 ideas,
viclates the First Amendment. Our cases do not
support such a mle.

Regan v. Taxation with Representation of Wash.,
461 U.S. 540, 103 S.Ct. 1997, 76 L.Ed.2d 129
(1983), stands for the proposition that a tax scheme
that discriminates among speakers does not
implicate the First Amendment unless it
digcriminates on the basis of ideas, In that case, we
considered provisions of the Internal Revemue Code
that discriminated between contributions to
lobbying organizations, One section of the Code
conferred tax-exempt status on certain nomprofit
organizations that did not engage in lobbying

~ activities. Contributions to those organizations

were deductible. Another section of the Code
conferred tax-exempt status on cerfain  other
nonprofit orgamizations that did lobby, but
contributions to them wers not deductble.

Taxpayers contributing to veterans' organizations

evidence, nor is it contenﬁ that this material
ors systemati m its message from that %
I icated E}: aatel]m: E?cadcgt pmmmg;
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were, - however, permitted to  deduct their
contributions regardless of those organizations'
lobbying activities.

The tax distinction between these lobbying
organizations did not trigger heightened scrutiny
under the First Amendment. Id, at 546-551, 103
8.Ct, at 2001-2004. We explained that a
legislature is not requmired to subsidize First
Amendment rights through a tax exemption or tax
deduction.”™* 1d, at 546, 103 S.Ct, at 2001. For
this proposition, we relisd on Cammarano v. United
States, 358 U.S. 498, 79 S.Ct. 524, 3 L.Bd.2d 462
(1959}, In Cammarano, the Court considered an
Internal Revenue regulation thet denied a tax
deduction for money spent by businesses on
publicity programs directed at pending state **1446
legislation, The Court held that the regulation did
not violate the First Amendment because it did not
discriminate on the basis of who was spending the
money on *451 publicity or what the person or
business was advocating. The regulation was
therefore “plamly not ¢ “aimed at the suppression of
dangerous ideas™ ' * Id, at 513, 79 S5.Ct,, at 533,
queting Spelser v, Randall, 357 U.8. 513, 519, 78
S.Ct. 1332, 1338, 2 1.Ed.2d 1460 (1958).

FN3, Certain amici in support of cable
petitioners  argue  that Regan i3
distinguishable from these cases because
the petitioners in Regan were complaining
that their contributions to lobbying
organizations should be tax deduetible,
while cable petitioners complain that sales
of their services should be tax exempt.
This is a distinction without a difference.
As we explained in Regan, “[bJoth tax
exemptions and tax deductibility are a
form of subsidy that iz administered
through the tax system.” 461 1.8, at 544,
103 8.Ct, at 2000,

Regan, while similar to Cammarano, presented the
additional fact that Cnngresa had chosen to exempt
from taxes contributions to veterans' organizations,
while not exempting other contributions. This did
not change the analysis. Inherent in the power to

Page9
499 U.5. 439, 111 5.Ct. 1438, 69 Rad. Reg. 2d (P & F) 60, 113 LEd.2d 494, 59 USLW 4281, 18 Mediz L. Rep.

tax is the power to discriminate in taxafion. “
Legislatures hsve especially broad latitude in
creating classifications and distinctions in tax
statutes.” Reganm, supra, 461 US. at 547, 103
S.Ct., at 2002. See also Madden v. Kentucky, 309
U.S. 83, 87-88, 60 S.Ct. 406, 407-408, 84 L.Ed.
390 (1°40); New York Rapid Tramsit Corp. v. City
of New York, 303 U.8. 573, 578, 58 8.Ct, 721, 724,
82 L.Ed, 1024 (1938); Magoun v. Ilincis Trust &
Savings Bank, 170 U8, 283, 294, 18 S.Ct. 594,
508, 42 L.Ed. 1037 (1898).

Cammearano mtabhshed that the govemment need

becoma suspect simply becausc it exempts only
gome speech. Regan reiterated in the First
Amendiment context the strong presumption in favor
of duly enacted taxation schemes. In so doing, the
Court -quoted —-the—nile—announced more than 40
years earlier in Madden,_an gqual protection case:

“ “The broad discretion as to classification

~ possessed by a legislature in the fleld of taxation

has long been recognized.... [TThe passage of time
has only served to underscore the wisdom of that
recognition of the large area of discretion which is
needed by a legislature in formmlating sound tax
policies. Traditionally classification has been a
device for fitting tax programs to local needs and
usages in order to achieve an equitable distribution
of the tax burden. It has, because of this, been
pointed out that in taxation, even more than in other
fields, legislatures possess the greatest freedom in
classification. Since the members of a legislature
necessarily enjoy a familiarity with local conditions
which this Court canmot*452 bave, the presumption
of constitutionality can be overcome only by the
most explicit demonastration that a clagsification is a
hostile and oppressive discrimination against
particular persons and classes.” * Madden, supra,
309 U.S, at 87-88, 60 S.Ct, at 408 (footnotes

omitted}, quntcd in Regan, 461 U.S,, at 547-548,

103 8.Ct., at 2002,

On the record in Reganm, there appeared no such
hostile and oppressive discrimination.,” We
explained that “(tfhe case womld be different if
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Congress were to discriminate invidiously in its
subsidies in such a way as to aim at the suppression
of dangerous ideas.” Jd, at 548, 103 S8.Ct., at 2002
(interpal quotation marks onutted) But that was
not the case. The exemption for con
veterans' organizations ed without reference to
i€ " contenf of the speech involved; it was not
to suppress any idees; there was no
demonstration that it had that effect, /bid Under
these circumstances, the selection of the veterans'
organizations for a tax preference was “obviously &
matter of policy and discretion.” Id, at 549, 103
S.Ct., at 2002 (infernal quotation marks omitted).

That a differential burden on speakers is insufficient
by itself to raise First Amendment concems is
evident as well from Mabee v. White Plains
Publishing Co., 327 U.S. 178, 66 S.Ct. 511, 90
L.Ed, 607 (1946), and Ollahoma Press Publishing
Co. v. Walling, 327 U.B. 186, 66 5.Ct, 494, .80
LEd. 614 (1946). Those cases do not involve
taxation, but they do involve government action that
places differential burdens on members of the press.
The Fair Labor Standards Act of 1938, 52 Stat.
1060, as amended, 29 U.S.C. § 201 et **1447 segq.,
applies generally to newspepers as to other
businesses, but it exempts from its reguirements
certain smalt papers. § 213(a)(8). Publishers of
larger dafly newspapers argued that the differential

. borden thersby placed on them violates the First

Amendment. The Court upheld the exemption

“becanse there was no indication that the government
- had singled out the press for special treatment,

Walling, supra, at 194, 66 S.Ct., at 498, or thai the
exemption was a “ ‘deliberate and *453 calculated
device’ ™ to penalize a certain group of newspapers,
Mabee, supra, 327 U8, at 184, 66 S.Ct, at 514,
quoting Grosjean, 297 U.S., at 250, 56 8.Ct., at 449,

Taken together, Regan, Mabee, and Oklahoma Press
establish that differential taxation of speakers, even
members of the press, does not implicate the First
Amendment unless the tax is directed at, or presents
the danger of suppressing, particular ideas. That

was_the case in Grogean, Minneapolis Star, aid”

Arkansas Writers' bu re. The
as Legislature has chosen simply to exclude

or exempt certain media from a generally applicable

tax, Nnthmg about that choice has ever miggested
an interest in censoring the expressive activities of
gabla telmsmm Nor does anythm this recar

ideas. We cunctude that the State's extensmn of its
generally applicable sales tax to cable television
services alone, or to cable and satellite services,
while exempting the print mecha, does not violate
the First Amendment,

Before the Arkansas Chancery Court, cable
petitioners contended that the State’s tax distinction
between cable and other media violated the Bgual

' Protection Clause of the Fourieenth Amendment as

well as the First Amendment, App. to Pet. for Cert.
in No. 90-38, p. 21a. The Chancery Court rejected
both claims, and cable petitioners challenged these
holdings befnrc the Arkansas Supreme Court. That
court did not reach the-equalprotection ‘question as
to the State's_temporary tax distinction between
cable and satellite services because it disallowed
that distinction on Pirst Amendment grounds. We
leave it to ths Arkansas Supreme Court to address
this question on remand.

For the foregoing reasoms, the judgment of the
Arkansas Suprems Court is affirmed in part and
reversed in part, and the cases are remanded for
further proceedings not inconsistent with this
opinion.

It is so0 ordered.

*454 Justice MARSHALL, with whom Justice
BLACKMUN joins, dissenting,

This Court has long recognized that the freedom of
the press prohibits government from using the tax
power to discriminate against individval members
of the media or against the media as 2 whole. See
Grosjean v. American Press Co,, 297 U.8. 233, 56
S.Ct. 444, 80 L.Ed. 660 (1936); Minneapolis Star
& Ivibune Co. v. Minnesota Comm’r of Revenue,
460 U.S. 575, 103 S.Ct 1365, 75 L.Ed2d 295
(1983); Arkansas Writers' Project, Inc. v. Ragiand,
481 U.8. 221, 107 5.Ct. 1722, 95 L.Bd2d 209
(1987). The Framers of the F1rst Amendment, we
have explained, specifically intended to prevent
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govemment from using disparate tax burdens to
impair the untrammeled dissemination of
information. We granted certiorsri in this case to
consider whether the obligation not to discriminate
against individual members of the press prohibits
the State from taxing one information medivm-cable
television-more heavily than others. The majority's
answer 1o this question-that the State is free to
discriminate between otherwise like-situated media
so long as the more heavily taxed medium is not too
“small” in number-is no angwer at ell, for it fails to
explain which media actors are entitled to equal tax
treatment. Indeed, the majority so adamanily
proclaims the irrelevance of this problem that its
analysis calls into question whether any peneral
obligation to treat media actors even-bandedly
survives today's decision. Because I believe the
majority has unwisely cut **1448 back on the
principles that ' inform our selective-taxation

precedents, and because I beliove that the First~ ~——

Amendment prohibits the State from singling_out.a
particular information medium for heavier tax

burdens than ars borne by like-sittated media, I

dissent,

H
A

Our decisions on selective taxation establish a
nondiscrimination  principle  for like-gituated
members of the press. Under this principle, “
differential treatment, unless justified *455 by
some special cheracteristic of the press, .. i3
presumptively unconstitutional,” and must be struck
down ‘“‘unless the State asserts a counterbalancing
interest of compeiling importance that it cannot
achieve without differential taxation.” Minneapolis
Star, supra, 460 U1.8., at 585, 103 S.Ct., at 1372,

The nondiscrimination principle it an instance of
government's general First Amendment obligation
not to interfere with the press as an institution: As
the Court explained in Grogjean, the purpose of the
Free Press Clauge “was to preserve an untrammeled
pross as 2 vital source of public information.” 297

U.S., at 250, 56 S.Ct., at 449, Reviewing both the
historical abusss associated with England's
infamous “ ‘taxes on knowledge’ " and the debates
surrounding ratification of the Constitution, see id,
st 246-250, 56 S.Ct, at 447-449; Minneapolis Star,
460 .S, at 583-586, and nn. 6-7, 103 S.Ct, at
1370-1372, and un. 6-7, our decisions have
recognized that the Framers 'viewed selective
taxation as a distinetively potent “means of
abridging the freedom of the press,” id, at 586, n.
7,103 8.Ct., at 1372, n. 7.

We previonsly have applied the nondiscrimination
principle in two contexts, First, we have held that

- ....thig. principle prohibits the State from imposing on

the media tax burdens not borne by like-situated
nonmedia enterprises. Thus, in Minneapolis Star,
we struck down a use tax that applied to the ink and
paper used in newspaper production but not o any
“othier-item uscd as a component of a good to be sold
at—retail, See id, at 578, 581-582, 103 8.Ct, at
1368, 13569-1370. Second, we have held that the
non-discrimination principle prohibits the State
from taxing individual members of the press
unequally, Thus, as an aiternative ground in
Minneapolis Star, we concluded that the State's uge
tax violated the First Amendment bscause jt
exempted the first $100,000 worth of ink and paper
consumed and thus effectively singled out large
publishers for a disproportionate tax burden. See
Id, at 591-592, 103 8.Ct., at 1375-1376. Similarly,
in Arkansas Writers' Project, we conchided that
selective exemptions for certain periodicals
rendered unconstitutional the application of a
geueral gales tax to the remaining *456 periodicals
“bacause [the tax] [was] not evenly applied to aff
magazines.” See 48[ U.S., at 229, 107 8.Ct., at
1727 (emphasis added); ses also Grosjean v,
American Press Co, supra (tax applied only to
hewspapers that meet circulation  threshold
unconstitutionally  discriminates against more
widely circulated newspapers).

Before today, however, we had not addressed
whether the nondiscrimination principle prohibits
the State from singling out a particular information
medium for tax burdens not bome by other media,
Grosfean and Minneapolis Star both invalidated tax
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schemes that discriminated between different
members of a single medivm, namely, newspapers.
Similarly, Arkansas Writers' Project invalidated a
general sales tax because it “treat [ed] some
magazines less favorably than others,” 481 U.S., at
229, 107 S5.Ct., at 1728, leaving open the question
whether less favorable tax treatment of mapazines
than of newspapers furnished an additional ground
for invalidating the scheme, see id, at 233, 107
8.Ct,, at 1729-30, This case squarely presents the
question whether the State may discriminate
between distinct information media, for under
Arkansas' general sales tax scheme, cable operators
pay a sales tax on **1449 their subscription fees
that is not paid by mnewspaper or magazine
companies on their subscripion fees or by
television or radio broadcasters on their advertising
revenues. TN In my view, the principles *457 that
animate our selective-taxation cases clearly
condemn this form of discrimination.

FN1. Suvbject to various exemptions,
Arkansas Jaw imposes a 4% tfax on the
receipts from sales of all tangible personal
property and of specified services.
Ark.Code Ann. §§ 26-52-301, 26-52-302,
26-52-401 (1987 and Supp.1989). Cable
television service is expressly included in
the tax. See § 26-52-301(3)D)()
(Supp.1989). Proceeds from the sale of
newspepers, § 26-52-401(4) (Supp.1989),
and from the sale of magazines by
subscription, § 26-52-401(14) (Supp.1989)
; Revenne Policy Statement 1988-1 (Mar.
10, 1988), reprinted in CCH Arsk. Tax Rep,
1 694135, ars expressly exempted, as are
the proceeds from the sale of advertising in
newspapers and other publicajons, §
26-52-401(13)  (Supp.1989).  Proceeds
from the sale of advertising for broadcast
radioc and television services are not
included in the tax.

Insofar as the Askansas Supreme Court
found that cable and scrambled satellite
television are a single medium, 301 Ark
483, 487, 785 S.W.2d 202, 204-205 (1990)
, this case also involves a straightforward

application of Arkansas Writers' Project
and Minneapolis Star m resolving the
cable operators' constitutional challenge to
the taxes that they paid prior to 1989, the
year in which Arkansas amended its sales
fax to include the subscription fees
collected by scrambled-satellite television.
I would affirm on that basis the Arkansas
Supreme Court's conclusion that the
pre-1989 version of the Arkansas sales tax
violated the First Amendment by imposing
on cable a tax burden not bome by its
scrambled-gatellite television.

B

Although cable television transmits information by
distinctive means, the information service provided
by cable doea not differ significantly from the
imformation services provided by Arkansas*
newspapers, magazines, television broadcasters, and
radio stations. This Court has recognized that
cable operators exercise the same core press
function of “communication of ideas as do the
traditional enterprises - of “newspaper and book
publishers, public speakers, and pamphleteers,” Los
Angeles v. Preferred Communications, Inc., 476
U.S. 488, 494, 106 S.Ct. 2034, 2038, 90 L Ed.2d
480 {1986}, and that “[c]able operators now share
with broadcasters a significant amount of editorial
discretion regarding what their programming will
include,” FCC v. Midwest Video Corp., 440 U.S.
689, 707, 99 S.Ct. 1435, 1445, 59 L.Ed.2d 692
(1979). See also ante, at 1442 (acknowledging that
cable television is “part of the ‘press' "). In
addition, the cable-service providers in this case put
on extensive and unrebutted proof at trial designed
to show that consumers regard the news, sports, and
entertainment features provided by ceble as largely
interchangeable with the services provided by other
members of the *458 print and electronic media.
See App. 81-85, 100-101, 108, 115, 133-137,
165-170. See geverally Compatition, Rate
Deregulation and the Commission’s Policies
Reiating to Provizion of Cable Television Service, 5
FCC Record 4962, 4967 (1990) (discussing
competition between cable and other forms of
television).
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- Because cable competes with members of the print

and electronic medie in the larger information
market, the power to discriminate between these
media triggers the central concern wnderlying the
nondiseritmination principle: the risk of covert
censorship, The nondiscrimination  principle
protects the press from censorship prophylactically,
condemnping any selective-taxation scheme that
presents the “potential for abuse” by the Stats,
Minneapolis Star, 460 U.8., at 592, 103 S.Ct, at
1375-76 (emphasis added), independent of amy
actual “evidence of an improper censorial motive,”
Arkansay Writers’' Project, supra, 481 U.S,, at 228,
107 8.Ct, at 1727; see Minnegpolis Star, supra,
460 U5, at 592, 103 8.Ct, at 1376 (“Illicit
legisiative intent is not the sine qua nom of a
violation of the First Amendment™). The power to
discriminats among like-situated media presents
such a risk. By imposing tax burdens that
disadvantage one information medium relative to
another, the Stste can favor those **1450 media
that it likes and punish those that it dislikes,

Inflicting a competitive disadvantage on a
disfavored medium violates the First Amendment
command that the government .., shall not impede
the free flow of idees.” Associated Press v. United
States, 326 U.S, 1, 20, 65 S5.Ct. 1416, 1424-25, 89
LEd 2013 (1945). We have previously
recognized that differential taxation within an
information medium distorts the marketplace of
ideas by imposing on some speakers costs not borna
by their competitors. See Grosjean, 297 U.S., at

241, 244-245, 56 S8.Ct, at 445, 446-47 (noting

compeiitive disadvantage arising from differential
tax based on newspaper circulation), Differential
taxation agcross different media likewise “limit(s]
the circulation of information to which the public is
entitled,” id, at 250, 56 S.Ct., at 449, where, as
here, the *459 relevant media compete in the same
information market. By taxing cable television
more heavily relative to its social cost than
newspapers, magazines, broadcast television and
radio, Arkansas distorts consumer preferences for
particular information formats, and thereby impairs “
the widest possible dissemination of information
from diverse and antagonistic sources.” Associared
Press v. United States, supra, 326 U.S., at 20, §5

S.Ct, at 1424-1425,

Because the power selectively to tax cable operators
triggers  the concerns that underlie the
nondiscrimination principle, the State bears the
burden of demonstrating that “differential treatment”
of cable television is justified by some “special
characteristic® of that particular information
medium or by some other “counterbalancing
interest of compelling importance that [the State]
cagnot achieve without differential taxation.”
Minneapolis Star, supra, 460 U.S, at 585, 103
8.Ct, at 1372 (footnote omitted). The State has
failed to make such a showing in this cage, Ag the
Arkanses Supreme Court found, the amount
collecied from the cable operators pursuant to the
stato sales tax does not correspond to any social
cost pecoliar te cable-televigion service, see 301
Ark. 483, 485, 785 S.W.2d 202, 203 (1990);

indeed, cable operators in Arkansas must pay a
franchise fee expressly designed to defray.- L

associated with cable's unique exploitation of public
rights of way. See 1bid, The only justification that
the State asserts for taxing cable operators more
heavily than newspapers, magazines, television
broadcasters and radio stations is its interest in
raising revemus, See Brief for Respondents in No.
90-38, p. 9 This interest is not sufficiently
compelling to overcome the presumption of
unconstitutionality under the nondiscrimination
principle. See Arkansas Writers' Project, 481 U.S.,
at 231-232, 107 S.Ct., at 1728-1729; Minneapolis
g{gr, supra, 460 U.S., at 586, 103 S.Ct, at 1372-73,

FN2. I need not consider what, if any, state
interests might justify selective taxation of
cable ftelevision, since the State has
advanced no interest other thap revenme
enhancement. I also do not dispute that
the unique characteristics of cable may
justify special regulatory trcatment of that
medium. See Los Angeles v. Preferred
Communications, Inc., 476 U.S. 488, 496,
106 8.Ct 2034, 2038-39, 90 L.Ed.2d 480
(1986) (BLACKMUN, 1., coneurring); cf.
Red Lion Broadcasting Co. v. FCC 395
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U.S. 367, 386-401,
1804-1812, 23 L.Ed2d4 371 {1969). I
conclude only that the State is not frea to
burden cable with a selective tax absent a
clear nexus between the tax and 2 “special
- characteristic” of ceble television service
or & “counterbalancing intersst of
compelling  imporfance.”  Minneapolis
Star, 460 U.S., at 585, 103 3.Ct,, at 1372,

*460 1N

The majority is undistarbed by Arkansag'
discriminatory tax regime. According to the
majority, the power {0 single out cable for heavier
tax burdens pregsents no realistic  threat of
governmental abuse. The majority also dismisses
the notion that the State has any general obligation
to treat members of the press cvenhandedly.
Neither of these conclusions is supportable,

A

The majority dismisses the risk of governmental
abuse under the Arkansas tax scheme **1451 on the
ground that the number of media actors exposed to
the tax is “large.” dnfe, at 1445, According to the
mejority, where a tax is generally applicable to
nonmedia enterprises, the selective applipation of
that tax to different segments of the media offends
the First Amendment only if the tax is limited to “a
small number of speakers,” anfe, at 1444, for it is
only under those circumstances that selectve
taxation ‘“resembles a penalty for particular
speakers or particular ideas,” ante, at 1445. The
selective sales tax at issue in Arkamsas Writers'
Project, the majority points out, applied to no more
than three magazines. See ante, at 1444, The tax
at issue hers, “[ijo contrast,” applies “uniformly to
the approximately !0 cable systems” in operation
in Arkensas. Ibid. (emphasis added). In my view,
thig analysis is overly simplistic and is unresponsive
to the concemns that inform our selective-taxation
precedents,

To start, the majority’s approach provides mo
meaningful guidance on the intarmedia scope of the

89 S.Ct 1794,

nondiscrimination principle. From the majority’s
discussion, we can infer that three is & sufficiently «
small” number of affected actors to *461 trigger
First Amendment problems and that one hundred is
oo “large” to do s0, But the majority fails to
pinpoint the magic number between three and one
hundred actors above which discriminatory taxation
can be accomplished with impunity, Would the
result in this case be different if Arkansas had only
50 cable-service providem? Or 25?7 ‘The
suggestion that the First Amendment prohibits
selective taxation that “resembles a penalty” is no
more helpfal. A test that turns on whether g
selective tax ‘“penalizes” a partieular medium
presupposes  some  baseline. . establishing  that
medium's entitlement o equality of treatment with
other media. The majority never develops any
theory of the State's obligation to treat like-situated
media equally, .except to say that the State must
avold discriminating sgainst too “small” a mumber
ef media actors, —— oo -

In additicn, the majority's focus on absolute
mumbers fails 1o reflect the concerns that inform the
nondiscrimination principle, The theory
mdetlying the majority's “small versus large” test is
that “a tax on the services provided by a large
number of cable operators offering a wide variety of
programming throughout the State,” ante, at 1445,
poses no “risk of affecting only a limited range of
views,” ante, at 1444, This assummption  is
unfounded. The record in this case furnishes ample
suppart for the conclusion that the State's cable
operators make unique contributons to the
information market See, eg, App. 82 (testimony
of ceble operator that he offers “certain religious
programming” that “people demand ... because they
otherwise could not have access to it”); id, at 138
(cable offers  Spanish-language  information
network); id, at 150 {(cable broadcast of local city
council meetings). The majority offers no reason
to believe that programs like these are duplicated by
other media. Thus, to the extent that selective
taxation makes it harder for Arkansas’ 100 cable
operators  to  compete with  Arkansas' 500
newspapers, magazines, and broadcast television
and radio stations, see | Gale Directory of
Publications and Broadcast Media 67-68 *4s2
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123d ed, 1991), Arkangas' discriminatory tax does "
risk ... affecting only a limited range of views,” and
may well “distort the market for ideas” in a manner
akin to direct “content-based regulation.” Ante, at
1444, 73 .

FM3. Even if it did happen to apply
neutrally across the range of viewpoints
expressed in the Arkansas information
market, Arkansas' discriminatory tax
would still raise Fist Amendment
problems. “It hardly enswers one person's
objection to a restriction on his speech that

another person, outside his control, may

speak for him.” Regan v. Taxation with
Representation of Washington, 461 1).8.
540, 553, 103 S.Ct, 1997, 2005, 76
LEd2d 129 (1983) (BLACKMUN, I,
concurring).

The majority also mistakenly assasses the impact of

Arkansas' discriminatory tax as if the State's 100
cable operators comprised 100 **1452 additonal
acfors in a statewide information market In fact,
most communities are seiviced by only a single
cable operator.- See generally 1 Gale Directory,
supra, at 69-91. Thus, in any given Iocale,
Arkansas' discriminatory tax may disadvantage a
single actor, a “small” mumber even under the
majority's calculus.

Even more important, the majority's focus on
absolute numbers ignores the potential for zbuse
inherent in the State's power to discriminate based
on  medium identity. So long as the
disproportionately taxed medium is sufficiently *
large,” mothing in the majority's test prevents the
State from singling out a particular medium for
higher taxes, either because the State does not like
the character of the services that the medium
provides or because the State simply wishes to
confer an advantage upon the medinm's competitors,

Indeed, the facts of this case highlight the potential
for governmental abuse inherent in the power to
discriminate among like-situated media based on
their identities, Before this litigation began, most

receipts  pgenerated by  the media-including
newspaper sales, certain magazine subscription
fees, print and electronic media advertising
Ievenues, and cable television and
scrambled-satellite television subscription fees-wers
either expressly exempted from, or not expressly
included in, the Arkansas sales tax. See ArkCode
*463 Ann. §§ 84-1903, 84-1904(f), (j), (1947 and
Supp.1985); see also Arkansas Writers’ FProjec,
481 US., at 224-225, 107 S.Ct, at 1725-1726.

Effective July 1, 1987, however, the legislature
expanded the tax base to include cable telovision
subscription fees. See App. to Pet. for Cert in No.
90-38, p. 16a, Cable operators then filed this suit,

- protesting the discriminatory treatment in general

and the absence of any tax om scrambled-satsllite
television-cable's closest rivalin particular, While
the case was pending on appeal to the Arkansas
Supreme .Court, the Arkansas legislature again
amended the sales tax, this time extending the tax to
the subscription fees paid for scrambled-gatellite
television, 301 Ark., at 484, 785 S,W.2d, at 203.
Of course, for all we know, the legislature's initial
decision selectively to tax cable may have been
prompted by a similar plea from traditional
broadcast media to curtail competition from the
emeiging cable industry, If the legislatmre did
indeed respond to such importunings, the tax would
implicate government censorship as surely as if the
govemment itself disapproved of the new
competitors.

As I have noted, however, our precedents do not
require “evidence of an improper censorial motive,”
Arkansas Writers' Project, supra, 481 U.S. at 228,
107 S.Ct. at 1727, before we may find that a

. discriminatory tax violates the Free Press Clause; it

is enough that the application of a tax offers the ©
potential for abuse,” Minneapolis Star, 460 U.s, at
592, 103 8.Ct, et 1375 (emphasis added). That
potential is surely present when the legislamre may,
at will, include or exclude various media sectors
from a general tax,

B

The majority, however, does not flinch at the
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prospect of intermedia discrimination. Purporting
to draw on Regan v. Taxation With Representation
of Washington, 461 U.8. 540, 103 S.Ct. 1997, 76
L.Ed.2d 129 (1983)-a decision dealing with the
tax-deductibility of lobbying expenditures-the
majority embraces “the proposition that a tax
scheme that discriminates among speakers does not
implicate the First Amendment unless it
discriminates on *¢&4 the basis of ideas” Ante, at
1445 (emphasis added), *“[Tlhe powar fto
discriminate in taxation,” the majority insists, is
[inherent in the power to tax.” Ante, at 1446,

Read for all they are worth, these propositions
would essentially anoihilate the nondiscrimination
principle, at least as it applios to tax differentials
between individual members of the press, If
Minneapolis Star, Arkansas Writers' Project, and
(Grosfean stand for anything, it is that the “power to
tax” does not **1453 include “the power to
discriminate” when 'the press is involved. Nor is it
the ¢ase under these decisions that a tax regime that
singles ont imdividual members of the press
implicates the First Amendment only when it is “
directed at, or presents the danger of suppressing,
particular ideas.” Anfe, at 1447 {emphasis added).
Even when structured in a manner that is
content-neutral, a scheme that imposes differential
burdens on like-sitnated members of the press
violates the First Amendment because it poses the
risk that the State might abuse this power. See
Minneapolis Star, supra, at 592, 103 S.Ct, at
1375-76.

At a minimwm, the majority incorrectly conflates
our cases on selective taxation of the press and our
cases on the selective taxation (or subsidization) .of
speech generally. Regan holds that the government
does not invariably violate the Free Speech Clause
when it selectively subsidizes one group of speakers
according to content-peutral criteria. This power,
when exercised with appropriate restraint, inheres in
government's legitimate anthority to tep the energy
of expressive activity to promote the public weifare.
See Buckley v. Valeo, 424 U.8. 1, 90-97, 9§ S.Ct,
612, 668-672, 46 L.Ed.2d 659 (1976).

But our cases on the selective taxation of the press

strike a different posture. Although the Free Press
Clause does not guarantes the press a preferred
position over other , the Pree Press Clause
does “protec[t] [members of press] from invidious
discrimination.” L. Tribe, Amerncan Constitational
Law § 12-20, p. 963 (2d ed. 1988). Selective
taxation 13 precisely that. In light of the Framers'
specific intent*465 “to preserve an untrammeled
press as a vital source of public ipformation,”
Grogfean, 297 1.8, at 250, 56 S.Ct, at 449; see
Minneapolis Star, supra, 460 U.S,, at 585, n. 7, 103
S.Ct., at 1372, n. 7, our precedents recognize that
the Free Press Clause imposes a special obligation
on povernment to aveid disrupting the integrity of
the information market. As Justice Stewan
explained:

“(Tlhe Free Press guarantes i3, In essence, a
structural provision of the Constitution. Most of
the other provisions in the Bill of Rights protect
specific liberties or specific rights of individuals;
freedom of speech, freedom of worship, the right to
coungel, the privilege agalnst compulsory
self-incrimination, to name a few. In contrast, the
Free Press Clause extends protection to an
institution.” Stewart, “Or of ths Press,® 26
Hastings L.J. 631, 633 (1975) (emphasis in
original).

Because they distorf the competitive forces that
anitate this institution, tax differentials that fail to
correspond to the social cost associsted with
different information media, and that are justified
by nothing more then the State's desire for reverme,
violate government's obligation of evenhandedness.
Clearly, this is true of disproportionate taxation of
cable television, Under the Fimt Amendment,
government simply has no business interfering with
the process by which citizens preferences for
information formats evolve PN

FN4. The majority's reliance on Mabee v,
White Plains Publishing Co. 327 U.S.
178, 66 S,Ct. 511, 90 L.Ed. 607 (1946),
and Oklahoma Press Publishing Co. wv.
Walling, 327 U8, 186, 66 S.Ct 494, 90
L.Ed. 614 (1946), i3 also misplaced. At
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issue in those ceses was a provision that
exempted small newspapers with primarily
locat distribution from the Fair Labor
Standards Act of 1938 (FLSA). I
upbolding the provision, the Court noted
that the exemption promoted a legitimate
mterest in placing the exempted papers “on
a parity with other small town enterprizes”
that also were not subject to regulation
under the FL.SA. Mabee, supra, 327 US,,
at 184, 66 B8.Ct, at 514; see also
Oklahoma Press, supra, 327 U.S.,, at 194,
66 8.Ct, at 498. In Minneapolis Star, we
distinguished these cases on the gronnd
that, unlike the FLSA exemption,
Minnesota's discrimination between large
and small newspapers did not derive from,
or correspond to, any general state policy
to benefit small businesses, See 460 U.S.,
at-592, and n. 16, 103 S8.Ct, at 1375, and

.n. 16. Similarly, Arkansss' discrimination

against cable operators derives not from

‘any pgeneral, legitimate state policy

unrelated to speech but rathar from the
simiple decision of state officials to treat
one information medium differently from
all others. Thus, like the schemes in
Arkansas Writers’ Project and Minneapolis
Star, but unlike the scheme at issue in
Mabee and Okiahoma Press, the Arkansas
tax . scheme poust be supported by a
compelling interest 1o survive First
Amendment scrutiny. Cf. United States v.
O'Brien, 391 U.S. 367, 377, 88 5.Ct. 1673,
1679, 20 L.Ed.2d 672 {1968),

**1454 *466 Today's decision wnwisely discards

these teachings. I dissent.

U.8.Ark.,1991.

Leathers v. Medlock

499 1.5. 439, 111 S.Ct. 1438, 69 Rad. Reg. 2d (P
& F) 60, 113 L.Bd2d 494, 5% USLW 4281, 18
Media L. Rep. 1953

END OF DOCUMENT
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[
Minneapolis Star and Tribune Co. v. Minnesota
Com'r of Revenue

U.8.,1983,

Supreme Court of the United States
MINNEAPOLIS STAR AND TRIBUNE
COMPANY, Appellant

V.
MINNESOTA COMMISSIONER OF REVENUE,
‘No. 81-1839,

Argued Jan. 12, 1983,
Decided March 29, 1983.

Newspaper brought an action seeking a refund of
use taxes imposed on the cost of paper and ink
products consumed in the production of its
. publication, The District Court, Hennepin County,
Minnesota, entered summary judgment in favor of
the newspaper, and the State Commissioner of
Revenue appealed. The Minnesota Supreme Court,
314 NW.2d 201, reversed The United States
Supreme Court, Justice O'Connor, held that
imposition of use tax on cost of paper and ink
products consumed in production of publications
violated the First Amendment by imposing
significant burden on freedom of the press.

Reversed.

Justice Blackmun joined the opinion
footnote 12,

except

Justice White concurred in part and dissented in
part and filed opinion.

Justice Rehnquist dissented and filed opinion.
West Headnotes
[1] Taxation 371 €==3626

371 Taxation
371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(B) Regulations
371k3625 Validity of Acts and Ordinances
371k3626 k In General. Most Cited
Cases
(Formerly 371k1212.1, 371k1212)
Use tax or cost of paper and ink products consomed
in  production of publications was not
unconstitutional under Grosjean decision where
there was no legislative history and no indication,
spart from structure of tax itself of any
impermissible or censorial motive on part of
legislature. M.S.A.  §§
297A.25, subd. 1(i).

[2] Constitutional Law 92 €=2072

297A.14,  297TA34
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92 Constitutional Law

92XVII Freedom of Speech, Expression, and
Press .
92X VIII(U) Press in General
92k2072 k. Enforcement of Generally
Applicable Laws, Most Cited Cases
(Formerly 92k90,1(8)}
States and the federsl government can subject
newspapers to genmerally applicable economic
regulations  without  creating  constitutional
problems. U.S.C.A, Const, Amend. 1,

[3] Taxzation 371 €<=34503

371 Taxation

371X Bales, Use, Service, and Gross Receipts
Taxes
ITIIX(A) In General

371k3601 Nature of Taxes

371k3603 k. Use Tax. Most Cited

Cases '

(Formerly 371k1202)
“Use tax™ ordinarily serves to complement sales tax
by elimmating incentive to make major purchases in
states with lower sales taxes; it requires resident
who shops out-of-state to pay use tax equal to sales
tax savings.
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[4] Constitutional Law 92 €=1170

. 92 Constitutional Law

92X First Amendment in General
92X(B) Particular Issues and Applications
92k1170 k. In Géneral. Most Cited Cases

(Formerly 92k82(6.1), 92k82(6))
Tax that burdens rights protected by First
Amendment cannot stand unless burden is necessary
to achieve overriding povernmental interest,
U.5.C.A. Const Amend. 1,

[5] Constitutional Law 92 €=22070

92 Constifutional Law
92XVl . Freedom.- of Speech, Expression, and
Press
92X VIII{U)} Press in General
92k2070 k. In General. Most Cited Cases
(Formerly 92k90(1))
Differential treatiiént of press, unless justified by

----—fjome-speoial--characteristic of the press, suggests

that goal of reguladon is not unrelsted to
suppression of expression, and such goal is
presumptively unconstitutional. US.C.A.
Const. Amend. 1. :

16] Constitutional Law 92 €=2081

92 Constitutional Law
92XVIIL Freedom of Speech, Expression, and

. Press

92XVIII(U) Press in General
92k2031 k. Taxation, Most Cited Cases
(Formerly 92k90.1{8), 22k90.1(1))
Differential taxation of press places such burden on

_interest protected by First Amendment that such

treatment camnot be countenanced unless state
asserts counterbalancing interest of compelling
importance that it cannot achieve without
differential taxation, U.8.C.A. Const. Amend. 1.

[7] Constitutional Law 92 €=2070

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VIT(U) Press in General
92k2070 k. In General. Most Cited Casss

(Formerly 92k90(1))
Regulation of opress cam survive only if
governmental interest cutweighs burden apd cannot
be achieved by means that do not infringe First
Amendment rights as significantly. US.C.A.
Const. Amend. 1.

[8} Constitutional Law 92 €281

92 Constitutional Law

92XVII Freedom of Speech, Exptression, and
Press '

2 XVII(T) Press in General
92k2081 k, Taxation. Most Cited Cases

(Formetly 92k90.1(8), 92k90.1(1))
Raising of revenue, standing alone, cannot justify
special treatment of press, for alternative means of
achieving same interest without raising concerns
under First Amendment is clearly available; stats
could raise revemne by taxing businesses generaily,
avoiding cepsorial threat implicit in tax that singles
out the press. U.S.C.A. Const.Amend. 1.

191 Constitutional Law 92 €=2081

92 Constitutional Law
92XV Freedom of Spesch, Expression, and
Press
92X VIII(U) Press in General
92k2081 k. Taxation. Most Cited Cases
(Formerly 92k90.1(8))

Taxation 371 €=3626

371 Taxation

371IX Sales, Use, Service, and Gross Receipts
Taxes

371IX(B) Regulations _
371k3625 Validity of Acts and Ordinances
371k3626 k In General. Most Cited

Cages

(Formerly 371k1212.1, 371k1212)
Use tax on cost of paper and ink products consnmed
in production of publications could not be justified
as merely substimte for generally applicable sales
tax, thereby eavoiding First Amendment threat
implicit in the use tax, whers there was no
explanation for choosing to use substitute for sales
tax rather than sales tax itself and where permitting
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state to single out press for different method of
taxation even if effect of burden was no different
from that on other taxpayers posed too great a threat
to  First Amendment concerns. U.8.C.A.
Const Amend. 1; M.S.A. §§ 297A.14, 207A24,

:297A.25, subd. 1(D).

[10] Constitutional Law 92 €=1081

22 Constitutional Law
92XVHI Freedom of Speech, Expression, and
Press
92X VITI{U) Press in General
92k2081 k. Taxation. Most Cited Cases
{Formerly 92k%0.1(8))

Tazaton 371 €=3426

371 Taxation

371IX Sales, Use, Service, and Gross Receipta
Taxes

3711X(B} Regulations .
371k3625 Validity of Acts and Ordinances
3713626 k. In Genernl. Most Cited

Cases

(Formerly 371k1212.1, 371k1212)
Use tax on cost of paper and ink products consumed
in production of publications was unconstitutional
not only because it singled out the press but also
becauss, dee to effect of exemption for first
$100,000 in ink and paper purchases, it targeted
small group of newspapers. U.S.C.A.
Const. Ammend. 1; M.S.A. §§ 297A.14, 297A.24,
297A.25, subd. 1(i).

(11} Constitutional Law 92 €=1150

92 Constitutional Law

02X First Amendment in General

92X(A) In Genernl
92k1150 k. In General. Most Cited Cases

(Formerly 92k32(3))
Iicit legislative intent is not sine qua non of
violation of First Amendment, 1J.5.C.A.
Const.Amend. 1;

[12] Constitutional Law 92 €=2081
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92XVII Freedom of Speech, Expression, and
Press
92X VII(U) Press in General
92k2081 k. Taxation, Most Cited Cases
{(Formerly 92k90.1(8))

Taxation 371 €3626

371 Taxation
371IX Sales, Use, Service, and Gross Receipts
Taxes
371IX(B) Regulations
3T1K3625 Validity of Acts and Ordinances
371k3626 k. In General, Most Cited
Cases '
(Formerly 371k12]2.1, 371k1212)
Imposition of use tax on cost of paper and ink
products consumed in production of publications
violated the First Amendment by imposing
significant burden on freedom of the press.
US.CA. ConstAmend. 1; MS.A. §§ 297A.14,
297A.24, 297A.25, subd, 1{i).

*%1366 Syllabus ™

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenience of the reader. See United
States v. Detroit Lumber Co., 200 U.S.
321, 337, 26 S.Ct. 282, 287, 50 L Ed. 499.

*575 While excmpting petiodic publications from
its genera! sales and use tax, Minnesota imposss a “
use tax” on the cost of paper and ink products
consumed in the production of such a publication,

but cxempts the first $100,000 worth of paper and
ink consumed in any calendar year. Appellant

bewspaper publisher brought an action seeking a
refund of the ink and paper use taxes it had paid
during certain years, contending that the tax
violates, inter alia, the guarantes of the freedom of
press in the First Amendment. The Minnesots
Supreme Court vpheld the tax.

Held: The tax in question violates the First
Amendment. Pp. 1368-1376.

(2) There is no legislative history, and no indication,
apart from the structure of the tax itself, of any
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impermissible or censorial motive on the part of the
Mimnesota Legislature in  enacting the tax.
Grosfean v. American Press Co., 297 U.8, 233, 56
S.Ct. 444, 80 LEd 660 distinguished. Pp.
1368-1369.

(b) But by creating the special use tax, which is
without parallel in the State’s tax scheme,
Minnesota has singled out the press for special
treatment. When a Stats so singles out the press,
the political constraints that prevent a legislature
from imposing crippling taxes of general
applicability are weakened, acd the threat of
burdensome**1367 faxes becomes acuts. That
threat can operate as offectively as a censor to check
critical comment by the press, thus undercutting the

basic assumption of our political system that the -

press will often serve as an important restraint on

govermnment. Moreover, differential treatment, .

vnless justified by some special characteristic of the

press, suggests that the goal of the regulation is not

unrelated to suppression of expression, and such
goal is presumptively unconstitutional. Differential
treatment of the press, then, places such a burden on
the interests protected by the First Amendment that
such treatment cannot be countenanced unless the
State agserts a counterbalancing interest of
compelling importance that it caonot achieve
without differential taxation. Pp. 1369-1372.

-(¢) Mionescta has offered no adequate justification

for the special treatment of ncwspapers. Its inferest
in raising ravenue, standing alone, cannot justify
such treatment, for the alternative means of taxing
businesses generally is clearly available. And the
State has offered no explanation of why it chose to
use a substitote for the sales tax rather *576 than the
sales tax itself A rule that would automatically
allow the State to single out the press for a different
method of taxation as long as the effective burden is
no dJifferent from that on other taxpayers or, as
Minnesota asserts here, is lighter than that cn other
businesses, ia to be avoided. The possibility of
error inherent in such a rule poses too graat a threat
to concerns at the heart of the First Amendment.
Pp. 1369-1375.

' (&) Minnesota's ink and paper tax violates the First

Amendment not only because it singles out the

press, but also because it targets a small proup of
newspapers. The effect of the $100,000 exemption
is that only a handful of publishers in the State pay
any tax at all, and even fewer pay any significant
amount of tax. To recognize a power in the State
not only to single out the press but also to tailor the
tax so that it singles out a few members of the press
presents such a potential for abuss that no interest
suggested by Minnesota can justify the scheme,
Pp. 1375-1376.

314 N.W.2d 201 (Minn. 1981), reversed.

Lawrence C. Brown argued the cause for appellant.
With him_on the briefs were John D. French, John
P. Borger, and Norton L. Armour.

Paul R. Kempainen, Special Assistant Attorney
General of Minnesota, argued the cause for
appelles. With him on the brief was Warren
Spannaus;-Attorney General. *

by Peter W. Schroth and Charles 8. Sims for the
American Civil Liberties Union et al; and by
Philip A, Lacovara, W. Terry Maguire, and Pamela
J. Riley for Knight-Ridder Newspapers, Inc., et al.
Justice O'CONNOR. deliversd the opinion of the
Court.FN*

FN* Justice BLACKMUN joins this
opinion except footnote 12.
This case presents the question of a State's power to
impose a special tax on the press and, by enacting

f

“expnphons,—to _limit jts effect to_oply a few

newspapers.

*8711

Since 1967, Minnesota has imposed a sales tax on
most s 1G]
pominal sum.FN! Act of June 1, 1967, ch. 32, art.

XIO,°§ Z, 1967 MinnLaws Sp.Sess. 2143, 2179,
codified at MinnStat, § 297A.02 (1982). In

general, the tax applics only to retail sales. I6id.
exemption for industrial and agricultural users

shieids from the tax sales of components to be used
in the production of goods that will themselves be
sold at retail. § 297A.25(1)(h). As part of this
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general system of taxation and in support of the
sales tax, see Minn.Code of Agency Rules, Tax S &
U 300 (1979), Mimnesota also enacted 2 tax on the “

privilege of using, storing or _ cORSWINE 1T

Minnesota_tangihle personal property.” This use
tax applies % any nonexempt tangible personal
property unless the sales tax was paid on the sales
price, Minn.Stat. § 297A.14 (1982). Like the
classic use tax, this use tax protects the State's sales
tax by eliminating the residents'**1368 incentive to
travel to States with lower sales taxes to buy goods
rather than buying them in Minnesota, §§ 297A.14,
297A,24.

FN1. Curmrently, the tax applies to sales of

items for mors than 9¢ . MinnStat § ¢

207A.03(3) (1982). When first enacted,
the threshold amounmt was 16¢. Act of
June 1, 1967, ch. 32, art. XIH, § 3(2),
1967 Minn Laws Sp,Sess. 2143, 2180.

The sppellant, Minneapolis Star and Tribune
Company “Star Tribune”, is the publisher of a
morning newspaper and an evening newspaper in
Minneapolis. Fram 1967 until 1971, it enjoyed an
exemption from the sales and use tax provided by
Minnesota for periodic publications. 1967
MinnLaws Sp.Sess. 2187, codified at Minn.Stat, §

297A.25(1)(1), In 1971, however, while leavi

the exemption WMﬁE—
Iegm!aﬁﬁ: amended the scheme to impose a "ﬁ:s‘a tax
'"on the COSt of paper and inic

raducts consumed in
% prn_i_J_EEjon n% gEMon Act of October 31,
» o, 31, art. I, § 5, 1971 MinnLawa Sp.Sess.

2561, 2565, codified *578 with modifications at
Minn.Stat. §§ 297A.14, 297A.25(1)() (1982). Ink

and paper used jn publications beécame the g'i:‘]%
ifems subject to the use tax that were components o
gooads to be sold at retas 4. the legi

,U0U worth of ink and paper consumed by
a gnblication in_agy calendar vear, in effect giving
Gﬂj__m%_ﬁe_n_an_@lm_mmm_
Act of May 24, 1973, ch. 650, art. XTI, § 1, 1973
Minn Laws 1606, 1637, codified at Mion.Stat. §
297A.14  (1982). ™2 Publications remained
exempt from the sales tax, § 2, 1973 Minn.Laws
1639.

8913
two- 1 & .
14 NW.2d 201, 203 and n. 4 (1981).

FN2. After the 1974 amendment, the use
tax proevision read in full;

“For the privilege of using, storing or
copsuming in Minnesota tangible personal
propetty, tickets or admissions to places of
amusement and athletic events, electricity,
gas, and local exchange telephone service
purchased for use, storage or consumption
in this state, there is hereby imposed on
every person in this state a use tax at the
rate of four percent of the sales price of
sales at retail of any of the aforementioned
items made to such person after October
31, 1971, unless the tax imposed by
section 297A.02 [the sales tax] was paid
on said sales price. __
“Motor vebicles subject to tax under this
section shall be taxed at the fair market
value at the time of transport into
Minnesota if such motor vehicles were
acquired-more-than - three-months prior to
its [sic ] transport into_thig state,
“Notwithstanding any other provisions of
section 297A.01 to 297A44 1o the
contrary, the ocost of peper and ipk
products exceeding $100,000 in any
calendar year, used or consumed in
producing a publication as defined in
section 297A.25, subdivision 1, clause (i)
is subject to the tax imposed by this
saction.” 1973 Mimn.Laws 1637, codified
at Minn.Stat, § 297A.14 (1932),

The final paragraph was the only addition
of the 1974 amendment. The provision
has since been amended to incroase the
rate of the tax, Act of June 6, 1981, ch. 1,
att. IV, § 5, 1981 MinnLaws Sp.Sess.
2396, but has not been changed in any way
relevant to this litigation.

After the enactment of the $100,000 exemption, 11
publishers, producing 14 of the 388 paid circulation
newspapers in the State, incurred a tax Liability in
1974, Star Tribune was one of the 11

In 1975, 13 publishers, producing 16 cut of 374
paid circulation papers, paid a tax. That year, Star
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Tribune again bore rou two-thirds of the total
receipts &1 ] \
and n. 5.

Star Tribune instituted this action to seek a refund
of the use taxes it paid from January 1, 1974 to May
31, 1975, It chellenged the imposition of the use
tax on ink and paper used in publications es a
violation of the guarantees of freedom of the press
and equal protection in the First and Fourteenth
Amendments. The Mimnesota Svpreme Court
upheld the tax against the federal constitutional
challenge. 314 N,W.2d 201 (1981). We noted
probable jurisdiction, 457 U.S. 1130, 102 S.Ct
2955, 73 L. EA.2d 1347 (1982}, and we now reverse.

JH

[1] Star Tribune argnes that we must strike this tax
on the authority of Grosjean v. American Press Co.,
Inc, 297 U.8. 233, 56 5.Ct. 444, 80 L.Ed. 650
(1936). Although there are similarities between the
two cases, we agree with the State that Grogfean is
not controlling.

**1369 In Grosfean, the Stats of Louisiana
imposed a license tax of 2% of the gross receipts
from the sale of advertising on all newspapers with
a weekly circulation above 20,000. Out of at least

' 124 publishers in the State, only 13 were subject to

the tax. After noting that the tax was “single in kind
? amd that keying the tax to circulation curtailed the
flow of information, id, at 250-251, 56 S.Ct, at
449, this Court held the tax invalid as an
abridgment of the freedom of the press. Both the
brief and the atgument of the publishers in this
Court emphasized the events leading up to the tax
and the contemporary political climate in Louisiana.
See Arg. for Appellees, 297 U.S., at 238, 56 8.Ct,,
at 445; Brief for Appellees, O.T. 1936, No. 303,
pp. 8-9, 30. All but one of the large papers subject
to the tax had “ganged up” on Senator Huey Long,
and a circular distributed by Long and the govemor
to cach member of the state legislature*589
described “lying newspapers” as conducting “a
vicious campaign” and the tax as “a tax on lying, 2¢
[sic ] a lie Jd, at 9. Although the Court's opinion
did not describe this history, it stated, “[The tax] is

bad because, in the light of its history and of its
present sefting, it is seen to be a deliberate and
calculated device in the guise of a {ax to limit the
circulation of information,” 297 U.S8., at 250, 56
S.Ct,, at 449, an explapation that suggests that the
motivation of the legislature may have been

significant.

Our subsequent cases have not been consistent in
their reading of Grosfean on this point. Compare
United States v. O'Brien, 391 U.S. 367, 384-385, 88
5.Ct. 1673, 1683, 20 L.Bd.2d 672 (1968) (stating
that legislative purpose was irrelevant in Grosjean )
with Houchins v. KQED, Inc.,, 438 U.8. 1, 9-10, 98
§.Ct 2588, 2594, 57 L.Ed.2d 553 (1978} (plumhty
Grosjean ); Piusburgh Press Co. v. Pittshurgh
Commission on Human Relations, 413 U.S. 376,
383, 93 3.Ct. 2553, 2557, 37 LEd.2d 669 (1973)
(same). Commentators have generally viewed
Grosjean as dependent on-the -improper-censorial
goals of the legislature, See T. Emerson, The
System of Freedom of Expression 419 (1970); L.
Tribe, American Consfitutional Law 592 n. 8, 724
n. 10 (1978). We think that the result in Grosiean
may have been attributable in part to the perception
on the part of the Court that the state imposed the
tax with an-intent to penalize a selected group of
newspapers. In the case cwrrently before us,
howsver, there is no lsgislative history F¥2 and no
indication, apart from the structurs of the tax itself,
of any impermissible or censorial motive on the part
of the legislature. We cannot resolve the case by
simple citatior to Grogjean. Instead, we must
analyze the problem anew under the general
principles of the First Amendment.

FN3. Although the Minnesota legislature
tecords some proceedings and preserves
the recordings, it has specifically provided
that those recordings are not to be
considered as evidence of ‘legislative
mtent.  See  Minnesota  Legislative
Mamnal, Rule 1.13, Rules of the Minn.
House of Representatives; Rule 65,
Permanent Rules of the  Senate
(1981-1982). There is no evidence of
legislative intent on the record in this
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litigation.
*581 I
[2] Clearly, the First Amendment does not prohibit

all regulation of the press. It is beyond dispute that
the~Staies and theé Federal Government can subject

newspapers to gegﬁl]x gpplicable  eConGMmIC
regulations  without  creatng  constitutional

roblems. See, eg, Citizens Publishing Co. v
United States, 394 U.8. 131, 139, 89 S.Ct. 927,
931, 22 LEd2d 148 (1969) (antitust laws);
Lorain Journal Co. v, United States, 342 U.S. 143,
155-156, 72 S.Ct. 181, 187, 96 L.Ed. 162 (1951)
(same); Breard v. Alexandria, 341 U.S. 622, T1
S.Ct. 921, 95 LE4. 1233 (1951) (prohibition of
door-to~door  solicitation);
Fublishing Co. v. Walling, 327 U.S. 186, 192-193,
66 S.Ct. 494, 497-98, 90 L.Ed. 614 (1946) (Fair
Labor Standards Act); Mabee v. White Plains
Publishing Co., 327 U.8. 178, 66 S.Ct. 511, 90
LEd. 607 (1946). (same); Associated Press v.
United States, 326 US. 1, 6-7, 19-20, 65 3.Ct
1416, 1418, **1370 1424, 8% L.Ed 2013 (1945
(antitrust laws); Associated Press v. NLRB, 301
.S, 103, 132-133, 57 S.Ct. 650, 656, 81 L.Ed, 953
(1937) (NLRA); see also Branzburg v. Hayes, 408
.8, 665, 92 S.Ct. 2646, 33 LEd2d 626 (1972)

(enforcement of subpoenas), Mimesota, however,

Oklahoma  Press '

/has not chosen to apply its geperal sales and.use fax.
ape tead, j crea

that applies only to_certain publications profected
BY_fhe First Amendment, Although the State

argues now that the tax on paper and ink is part of
the peneral scheme of taxation, _the use tax

provision, quoted in mote 2, supra, is facially
discriminatory, singling out publications for

treatment that 18, to our knowledge 1
Minnesota tax law.

[3}] Minnesota's treatment of pubhcauons differs

from that of other enterprises in at least two
unpnrtant respecm FNS i+ imboges a use tax fh

tax: and 1 taxes an intermediate tran sacti 'gn mth.e.r_ or
the uitimate retail salg. A use tax ordinarily

serves to complement the sales tax by el:.mmatlng
the incentive to make major purchages in States
with lower sales taxes; it requires*532 the resident

who shops out-of-state to pay a use tax equal to the
sales ftax savings. £E.z., National Geographic
Society v. California Board of Egualization, 430
1.5, 551, 555, 97 S.Ct. 1386, 1389, 51 1L.BEd.2d 631
(1977); P. Hartman, Federal Limitations on State
-and Local Taxation §§ 10:1, 10:5 (1981); Warren
& Schleginper, Sales and Tlse Taxes: Interstate
Commerce Pays Its Way, 38 Colum.L.Rev. 49, 63
(1938). Minnesota designed its overall use tax
scheme to serve this functon As the regulations
gtate, “*The ‘use tax’ i3 a compensatory or
complementary tax.” Minn.Code of Agency Rules,
Tax § & U 300 (1979); see Minn.Stat. § 297424
(1982). Thus, in genersl, items sxempt from the
sales tax are not subject to the use tax, for, in the
event of a sales tax exemption, there is no *
complementary function” for a use tax to serve.
See Deluxe Check Printers, Inc, v. Commissioner
of Tax, 295 Minn. 76, 203 N.W.2d 341, 343 (1972).
But the uge tax on mk and paper servas no such

com s—to—all--useg——
whether or not the taxpaye:r purchased the juk and
paper mn-SHAtS, P JTEME cAemp

vhe niley Tax,
Sty S —

FN4, A third difference is worth noting,
though it may have little economic effect.
The use tax is not visible to consumers,
while the sales tax must, by law, be stated
separately as an addition to the price. Ses
Minn.Stat. § 297A.03(1) (1982).

Further, the ordinary rule in  Minnesota, as
discussed above, i3 to tax osly the ultimate, or
reiail, sale rather than the vse of components like
ink and paper. “The statutory scheme is to devise a
unitary tax which exemptz intermediate transactions
and imposes it only on sales when the finished
product iz purchased by the nultimate wuser”
Standard Packaging Corp. v. Commissioner of
Revenue, 288 NW.2d 234 (Minn.1979).
Publishers, however, are taxed on their purchase of
components, even though they will eventuaily sell
their publications at retail,

4 ting this special use tax, which, to our

knowlcdga, is without parallel in the State's tax
scheme, esota singled out the press for
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A TAX that burdeny'rig]
Amendmenticannot stand unless The n i
necessary to achieve apn ovenmiding povemmental
Eﬁﬁﬁﬁﬁrﬁﬂfigrﬁﬁﬁﬁﬁéfumeﬁs
“US232, 102 8.Ct. 1051, 71 L.Ed.2d 127 {1982).

tax that the press must pay, of course, imposes
some But, as we have observed, see p.

1 SUpy C
regulation of the press. The cases approving such

g Pub

v. Walling, supra, 327 U.S., at 194, 66 S,Ct., at 498;
Mabee v. White Plains Publishing Co., supra, 327
U.S., at 184, 66 S.Ct, at 514; Associated **1371
Press v. NLRB, supra, 301 US,, at 132-133, 57
8.Ct, at 655-56,™5 suggesting that z regulation
that singled out the press might place a heavier
burden of justification on the State, and we now

conclude that the specidl problems oreaied b
—iffférential treatment do ﬁ eed impose such_a

burden.

—

FN5. The Court recognized in Otlahoma
Press that the FLSA excluded seamen and
farm workers. See 327 U.S., at 193, 66
S5.Ct, at 497, It rejected, however, the
publisher's argument that the exclusion of
these workers precluded application of the
law to the employees of newspapers. The
State here argues that Oklakomg Press
egtablishes that fthe press cannot
successfully challenge regulations on the
basis of the exemption of other enterprises.

Wé disagree, The exempt enterprises in
0 ma Press were isolated exceptions
and not the rle. Here, everything is
exempt from the use tax on ink and paper,
except the press,

There is substantial evidence that differential
taxation of the press would have troubled the
Framers of the First AmendmentF¥é The role of
the press in mobilizing sentiment*584 in favor of
independence was critical to the Revolution. When
the Constitution was proposed without an explicit

ng Co. -

guarantee of freedom of the press, the
Antifederalists  objected. Propoments of the
Constitution, relying on the principle of emmmerated
powers, responded that such a pguarantee was
unnecessary because the Constitution granted
Congress no power to control the press. The
remarks of Richard Henry Lee are typical of the
rejoinders of the Antifederalists:

FN6. It is true that our opinions rarely
speculate on precisely how the Framers
would have analyzed a given regulation of
expression. In general, though, we have
only limited evidence of exactly how the
Framers intended the First Amendment to

apply. There are no recorded debates m

the Senats or in the Stetes, and the
discussion in the House of Representatives
was couched in general terms, perhaps in

response to Madison's suggestion that  the ..

representatives not stray from  simple

acknowledged principles. See

Constitution of the United States: Analysis
& Interpretation, 92d Cong., 2d Sess,,
S.Doc. 92-82 at 936 and n. § (1973); see
also Z. Chafee, Freedom of Speech in the
United States 16 (1941),

Consequently,

legitimate
see note 7, infra.
ut when we do have evidence that a

particular law would have offended the

BovETmental int

Framers, we have not hesitated to
invalidate it on that ground alome. Ptior
restraints, for instance, clearly strike to the
cors of the Framers' concems, leading this
Court to treat them as particularly suspect,
- Near v. Minnesota, 283 US. 697, 713,
716-718, 51 S.Ct. 625, 630, 631-32, 75
LEd. 1357 (1931}, of Groglean v
American Press Co., Inc, 297 US. 233,
36 S.Ct. 444, 80 L.Ed. 660 (1936) (relying
on the role of the “taxes on knowledge” in
inspiring the First Amendment to strike

down a contemporary tax on knowledge).
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“T confess I do not ses in what cases ths congress
can, with any pretence of right, make a law to
suppress the ficedom of the press; though I am not
clear, that congress is restrained from laying any
duties whatever on printing, and from laying duties
particularly heavy on certain pieces printed” R.
Lee, Observation Leading to a Fair Examination of
the System of Government, Letter IV, reprinted in 1
B. Schwartz, The Bill of Rights: A Documentary
History 466, 474 (1971). .

See also A Review of the Constitution Proposed by
the Late Convention by a Federal Republican,
reprinted in 3 H. Storing, The Complete
Antl-Federalist 63, 81-82 (1981)%; M, Smith,
Address to the People of New York on the
Necessity of Amendments to ths Copstitution,
reprinted .in 1 B. Schwarts, supra, 566, 575.576;
cf. The Federalist No. 84, p. 440 and n, 1 (A.
Hamilton) (M. Beloff ed. 1948) (recognizing and
attempting to refuts the arpument). The concerns
voiced by the Antifederalists led to the adoption of
the Bill of Rights. See ! B. Schwarlz, supra, at
527.

*585 The fears of the Antifederalists wers
well-founded. A power to tax differentially, as

the essence of working democracy.
[SI[6][7) Further, differential treatment, unless

justified by some SpeCial SIMrAEIERAEs of the press;
STgeeets tat the gosl o The TORMIANOE S
unrelated to DPICSS] 0T &XT1 : SUCh o
Eua 15 presumptively unconstifutional. See, eg.,

oiice Department of the City of Chicago v. Mosley,
408 U.8. 92, 95-96, 92 S.Ct 2288, 2289-90, 33
L.Ed2d 212 (1972); cf. Brown v. Hartlags, 456
U.S. 45, 102 8.Ct. 1523, 71 LEd.2d 732 {1982)

(First Amendment has its “follest and most urgent”
application in the case of regulation of the conient

of political speech). Differential taxation of the
seg_such_a burden..on_the interests

press, then, plac

protecied by the First Amendmer

countenance such treatment unless the State agseris
ancing  In Of__C

differential {axation. TV

opposed to _a power 10 tax generally, gives a
Eovemment a powerinl weapon against the taxpa
5180 en 1

s grnup 0 taxpa ma '
WH pose the same burden on the rest of its

constimency.,., **1372Railway Express Agency
v. New York, 336 U.S. 106, 112-113, 69 S.Ct. 463,

467, 93 L.Ed. 533 (1949) (Jackson, ]., concurring),
When the State singles out the pross, though, the
political constraints that prevent a legislature fiom
passing crippling taxes of general spplicability ars
weakened, and the threat of burdensome taxes
becomes acute, That threst can operate as
effectively as a censer to check critical coryment by
the press, undercutting the basic assumption of our
political system that the prass will often serve as an
important restraint on government. See generally,
Stewart, “Or of the Press,” 26 Hastings L.J, 631,
634 (1975). “[Aln untrammeled press [is] a vital
source of public information,” Grogean, 297 U.S.,
at 250, 56 S.Ct., at 449, and an informed public is

] J.'EIISGSB.EBII.L

FN7. Jostice REHNQUIST'S dissent
analyzes this cass solely as a problem of
equal protection, applying the familiar tlerg
of scrutiny. Posz at 1380. We, however,
view the problem 23 one arising directly
under the First Amendment, for, as ocur
discussion shows, the Framers perceived
singling out the press for taxation as a
means of abridging the freedom of the
press, see nofe §, supra. The appropriate
method of analysis thus is to balance the
burden implicit in singling out the press
against the interest asserted by the Stats,
Under a long line of precedent, thg
regulation can survive only if the
governmental™ i outwel
BUTdsT Bnd cainot_be achieved by moans

not _infti 1 ¢
i as sipmific . Seeo, eg., United
States v, Lee, 455 U.8. 252, 257-258, 102
$.Ct. 1051, 1055, 71 LEd.2d 127 (1982);
United States v. O'Brien, 391 U.8, 367,
376-371, 88 S.Ct. 1673, 1678-79, 20
LEd2d 672; NAACP v. Alabama 357
U.S. 449, 78 S.Ct 1163, 2 LEd.2d 1488
(1558).
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*536 IV

[3] The main interest asserted by Minnesota in this
case IS razsing of revenue. Of course that
ggmw1??ﬁﬁ§%??ﬁfgﬁtﬁmm;SWMm;
aion®, however, 1l camnot justify the spec

treatment of ihe press, 10r an allernative means of
under the First Amendment is clearly availahla; the

State could ramg_thp revenue bv _g_b_umgﬁes
pmp—— 2 1 i
in a tax that smg]es out the press.

FN8. Cf United States v. Lee, 455 .S,
252, 102 8.Ct. 1051, 71 LEd.2d 127
(1982) (generally applicable tax may be
applied to those with religious objections).

[9] Addressing the concem with differential
treatment, Minnesota invites us to look beyond the
form of the tax to its substance. The tax is,

according to the State, merely a subsiifute Ior the
salés Tax, which, as a gcnhy applicable tax;

would be constitutional as apphied fo the press. tv
*mmtw_ﬁﬁl_ﬂﬁs%&s
reasoming, First, the State has olfered Do

explanation of why it chose to use a substitute for

the sales tax rather than the sales tax itself. The
court below speculated that the State might have
been concerned that collestion of a tax on such
small frangactions would be impractical. 314
N.W.2d, at 207. That suggestion is unpersuasive,
for sales of other low-priced goods are not exempt,
gee note 1, supra. 10 If the real goal of this tax is
to duplicate*S88 the sales tax, it is difficult to see
why the' State did not achieve that goal by the
obvions and effective expedient of applying the
sales tax,

FN9. Star Trobune insists that the premise
of the State's argument-that a generally
applicable  sales tax would e
constitutional-is incorrect, citing Folleft w
MeCormick, 321 0.8, 573, 64 S.Ct 717,
88 L.Ed 938 (1944), Muwrdock v.
Pennsylvania, 319 U.8, 105, 63 S.Ct. 870,
87 LEd. 1292 {1943), and Jomes v.

Page 10

Opelika, 319 U.S. 103, 63 S.Ct. 890, 37
L.Ed. 1290 (1943). We think that Breard
v. Alexandria, 341 U.S. 622, 71 8.Ct, 921,
95 L.Ed. 1233 (1951), is more relevant and
rebuts Star Tribune's argument. Thers, we
upheld an ordinance  prohibiting
door-to-door solicitation, even though it
applied to prevent the door-to-door sale of
subscriptions to magazines, an activity
covered by the First Amendment.

Although Martin v. Struthers, 319 1.8,
141, 63 8.Ct. 862, 87 LEd. 1313 (1943),
had struck down a similar ordinance as
applied to the distribution of free religious
literature, the Breard Court explained that
case as emphasizing that the information
distributed wag religious in nature and that
the distribution was nomcommercial. 341
U8, at 642-643, 71 S.Ct, at 932-33. As
the dissent in Breard recognized, the
majority opinion substantially undercut
both Martin and the cases now relied upon
by Star Tribune, in which the Court had
invalidated ordinances imposing a flat
license tax on the sale of raligious
literature. See id, at 649-650, 71 S.Ct., at
936 (Black, ], dissenting) (“Since this
decision cannot be reconciled with the
Jones, Murdock and Martin v, Struthers
cases, it seems to me that good judicial
practice calls for their forthright overruling.
™ Whatever the value of those cases ag
authority afier Breard, we think them
distinguishable from a generslly applicable
sales tax. In each of those cases, the lgcal
government imposed a flat tax, vnrelated
to the receipts or income of the speaker or
to the expenses of administering a valid
regulatory scheme, as a condition of the
right to speak. By nnpusmg the tax as a
condition of ungagmg in pratected activity,
the defendants in those cases imposed a
form of prior restraint on speech, rendering
the tax highly susceptible to constitutional
challenge. Folletr, supra, 321 US., at
576-578, 64 S.Ct, at 718-19; Murdock
supra, 319 U.S,, at 112, 113-114, 63 S.Ct,
at 874, 875; Jones v. Opelika, 316 1.8,
584, 609, 611, 62 S.Ct. 1231, 1244, 1245,
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86 L.Ed 1691 (1942) (Stome, CJ,
dissenting), adopted as opinion of Court,
319 1.5, 103, 63 S.Ct. 390, 87 L.Ed. 1290
(1943); see Grosfean v. American Press
Co., Inc., supra, 297 U.8., at 249, 56 8.Ct.,
at 448, see penerally Near v. Minnesota,
supra, 283 U.S, 697, 51 S8.Ct. 625, 75
L.Ed. 1357. In that regard, the cases cited
by Star Tribune do not resembls a
generally applicable sales tax. Indeed, our
cases have consistently recognized that
nondiscrintinatory taxes on the receipts or
income of newspapers would bs
permissible, Branzburg v. Hayes, 408 U.S.
665, 683, 92 8.Ct. 2646, 2657, 33 L.Ed.2d
626 (dictum), Grosfean v. American Press
Co., Inc., supra, 297 U.S., at 250, 56 5.Ct.,
at 445 (1936) (dictum); cf. Follett, supra,
321 U8, at 578, 64 S.Ct, at 719
(preacher subject to taxes on income or
property} (dictum); Murdock, supra, 3119
US., at 112, 63 S.Ct, at 874 (same)
(dictum).

FN10. Justice REHNQUIST'S dissent
explaing that collecting sales taxes onm
newspapers — entails special problems
becauss of the unusual marketing practices
for newspapers-sales from vendi

machines and at newstands, for instance,
FPost, at 1382, The dissent does not,
however, explain why the State cannot
resolve these problems by using the same
methods nsed for items like chewing gam
and candy, marketed in these sams ununsual
ways and subject to the sales tax, see
Minn.Stat. § 257A.01(3)(c)(vl), (viid)
(defining the sale of food: from vending
meachines as a sale); see also § 297A.04
(dealing with vending machine operators).

Further, Justice REHNQUIST fears that
the imposition of a sales. tax will mean that
vending machine prices will be 26¢ instead
of 25¢; or prices will be 30¢, with
publishers retaining an extra 4¢ per paper;
or the price will be 25¢, with publishers
absorbing the tax. Posz, at 1381. It is
difficult to see how the use tax rectifies
this problem, for it increases publishers'

costs, If the increase is a penny, the use
taxes forces publishers to choose to pass
the exact increment along to consumers by
raiging the price of the finished product to
26¢; or to increase the price by a mickel
and retain an extra 4¢ per paper; or to
leave the price at 25¢ and absorb the tax,

Further, even assuming that the legislature did have
valid reasons for substituting another tax for the
sales tax, we are not persuaded that this tax does
serve as a substitute, The State asserts thst this
scheme actally favors the press over other
businesses, because the same mte of tax is applied,
but, for the press, the rate applies to the cost of
components rather than to the sales price. We
would be  hesitant to fashion a rule that
automatically allowed the State to single out the
press for a different method of taxation as long as
the effective burden was no different from that on
other taxpayers or the burden on the press was
lighter than that on other businesses. One reason
for this reluctance is that the very selection of the
pi or special treatment threatens the press not
ofily with the cwrrent differential treatment, but with
the pDHiEﬂity E{ ALEEES T Tt L
nirdensome _ ireatment. Tt
actually 1mposing an exira burden on the press, the
government might be ablé to achieve cenSonnml

ects, Tor 8 o s ns may deter |the|

TXercise of [Virst Amendment[*¥1374 rights almost

as poiently as the actual application of sanchons,
IAACP v. Buiton, 371 US. ) N : "

338, 9 L.Ed.2d 405 (1963). 711

FN11. Justice REHNQUIST'S dissent
deprecates this concem, asserting that
there is no threat, because this Court will
invalidate  any  differentially mors
burdensome tax. Post at 1380-1381.
That assertion would provide more
security if we could be certzin that couris
will always prove able to identify
differentially more burdensome taxes, a
question we explore further, /nfra.

*589 A second reason t i osed nule is
that courts as instifutions are poorly equipped io

S
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evaluate with precision the relative burdens of

various methods of taxation) ' The *490
complexities of factual economic proof _always
present a certain potential for error, and courts have
litile Tamiliarity with the process of evaliating the
telativé economic _burden _of =S, 16 sum, {he"

rélagve OmiIC DU sum, [

possibility of error inherent in the proposed
poses foo great a threat to concems at the heart of

the First Amendment, and we cannol tolerate that
possibility.”™ """ Minnesota, thercfore, has offersd

) I jOshiication for the 5p atment o
newspapers, "H14

FN12. We have not always avoided
evaluating the relative burdens of diffarent
methods of taxation in certain cases
involving state taxation of the Federal
Government and those with whom it does
business. See Washington v, Uhnited
States, 460 U.8. 536, 103 S.Ct. 1344, 74
L.Ed2d —- (1983); Umited States +v.
County of Fresno, 429 U.8. 452, 97 S.Ct.
699, 50 LEd2d 683 (1977). Since
M'Culloch v. Maryland, 4 Wheat. 316, 4
L.Ed. 579 (1819), the Supremacy Clause
has prohibited not only state taxation that
discriminates against the  Federal
Government but also any direct taxation of
the Federal Government See generally
United States v. New Mexico, 455 U.S.
- 720, 730-734, 102 S.Ct. 1373, 1380-82, 71
L.Ed.2d 580 (1982). In spite of the rule
against direct taxation of the Federal
Government, States remain free to impose
the economic incidence of & tax- on the
Federal Government, as long as that tax is
not discriminatory. Eg., id, at 734-735
and n. 11, 102 S.Ct., at 1382-83 and n. 1I;
United States v. County of Fresne, 429
U.S. 452, 460, 97 S.Ct 699, 703, 50
L.Ed2d 683 (1977). In that situation,
then, the valid state interest in requiring
federal enterprises to bear their share of
the tax burden will .often justify the use of
differential methods of taxation. As we
explained in Washington v. United States, ™
(Washington] has merely accommodated
for the fact that it may not impose a tax

Page 12

directly on the United States...” 460 U.8,,
at —, 103 B.Ct, at 1350. The special
rule prohibiting direct tazation of the
Federai Goverpmment but permitting the
imposition of an equivalent economic
burden on the Government may not only
justify the State's use of different methods
of taxation, but may also force us, within
limits, see Washington, supra, at ——, n.
11, 103 S.Ct, at 1350, n, 11, to compare
the burdens of two different taxes.
Nothing, however, prevents the State from
taxing the press in the same manner that it
taxes other enterprises. It can achieve its
interest in requirmg the press to bear its
share of the burden by taxing the press as it
taxes others, go differential taxation iz not
necessary to achisve its goals.

Justice WHITE insists that the Court
regularly inquires into the economic effect

‘of taxes, relying on a number of cases

arising under the Due Process Clanse gnd
the Commerce Clause. In the cases cited,
the Court has struck down state taxes only
when “the ineguality of the ... tax burden
batween in-stata  and  out-of-stats
mamifacturer-users [was]) admitted,”
Halliburton il Well Cementing Co. wv.
Relly, 373 U8, 64, 70, 83 S.Ct 1201,

1204, 10 L.Ed.2d 202 (1963), and when

the Court was able to see that the tax
produced a “grossly distorted result”
Norfolk & Western Ry. Co. v. Missouri
State Tax Comm'n, 390 U.S, 317, 326, 88
S.Ct. 995, 1001, 19 L.Bd.2d 1201 (1968)
{(emphasis added). In these cases, the
Court required the taxpayer to show “gross

* overrcaching,” recognizing “ths vastness

of the State's taxing power and the latitude
that the exercise of that power must be
given before it encounters constitutional
restraints.” /d, at 326, 83 S5.Ct., at 1001;
ses Alaska v. Arctic Maid, 366 U.S. 199,
205, 81 S.Ct 929, 932, 6 L.Bd2d 227
{1961). When delicate and cherished First
Amendment rights are at stake, however,
the constitutional tolerance for emor
diminishes _ drastically, and the risk
inerenses that courts will prove unable to
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apply accurately the more finely tuned
standards.

FN13, If a State employed the same method
of taxation but applied a lower rate to the
press, so that there could be no doubt that
the legislatire was not singling out the
press to bear a more burdensome tax, we
would, of course, bs in a position to
evaluate the relative burdens. And, given
the clarity of the relative burdens, as well
as the rule that differential methods of
taxation are not automatically permissible
if less burdensome, a lower tax rate for the
press would not raise the threat that the
__ lepislature might later impose an extra
burden that would escape detection by the
couris, ses pp. 1373-1374, and note 11,
supra. Thus, our decision does not, as the
dissent suggests, require Minnesota to

- ——————jmpose & greater tax burden on

publications.

Y

FN14. Disparaging our concen with the
complexities of economic proof, Justice
REHNQUIST'S dissent wundertakes to
calculate a hypothetical sales tax liability
for Star Tribume for the years 1974 and
1975.  Post, at 1378-1379.  That
undertaking, we think, illustrates some of
the problems that inhere in any such
inquiry, see generally R Musgrave and P,
Musgrave, Public Finance i Theory and
Practice 461 (2d ed. 1976) (detailing some
of the complexities of calculating the
burden of a tax); of id, at 475 (in
evaluating excess burden of taxes,
quantitative evidence 1is sketchy and
underlying procedurss ars necessarity crude
™). First, the calculation for 1974 and
1975 for this newspaper tells us nothing
about the relative impact of the tax on
other newspapers or in other years. Since
newspapers receive a substantial portion of
their revenues from advertising, see
generally Newsprint Information
Committee, Newspaper and Newsprint

newspapers that the price of the finished
product will exceed the cost of inputs,
Consequently, it is not necessary that a tax
imposed on components is  less
burdensome than a tax at the same rate
imposed on the price of the product
Although the relationship of Star Tribune's
revenues from circnlation and its revenues
from advertising may result in a lower tax
burden vnder the use tax in 1974 and 19735,
that relationship need not hold for all
newspapers or for all time,

Second, if, as the dissent assumes
elsewhere, post, at 1381, the sales tax
increases the price, that price increase
presumably will canse a decrease in
demand. The decrsase in demand may
laad to lower total revemues and, thersfore,
to 2 lower total sales tax burden than that
calculated by the dissent. Sec generally P.
Samuelson, Economics 381-383, 389-3%0
(10th ed. 1976); R. Musgrave and P.
Musgrave, Public Finance in Theory and
Practioe 21 (3d ed. 1980) (“[IJt is
necessery, in designing fiscal policies, to
allow for how the private sector will
respond.”). The dissent's calcyiations,
then, c¢an only be characterized as
hypothetical. Taking the chance that these
calculations or others like them are
erronecus is & risk that the First
Amendment forbids,

*591 **1375V

[10] Minn 's | i tax violates the First
Amendment not only because it singles out the

press, bul also because it ts 8 small of
newspapers, The otfect of the =5100 000 exemption
"enacta in 1974 is that only a handful of publishers
pay any tax at all, and even fewer pay any
significant amount of tax.”M!5 The State explains
this exemption as part of & policy favoring an
equitable”™ tax gsystem, although there are no
comparable exemptions for small enterprises
outside the press. Again, there i3 no legislative
history supporting the State's view of the purpose of

Facts at a Glance 12 (24th ed. 1982), it is
not necessarily true even for profitable

tha amendment. Whatsver the motive of the
legislature in this *592 case, we think that
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recognizing a power in the State not only to single
out the press but also to tailor the tax so that it
singles out & few members of the press preseats
such & potential for abuse that no interest suggested
by Minnesota can justify the scheme. It has
asgerted no interest other than its desire to have an *
equitable” tax system. The curent system, it
explains, promotes equity becauge it places the
borden on large publications that impose mors
social costs than do smaller publications end that
are more likely to be able to bear the burden of th
tax, Bven if we were willj acc ise
that large businesses are more profitable and
eTelore able to

grant benefits to small businesses m genetal FN18

taX begins to rese ¢ more a penality for a fow o

[11)12] We nced pot_and do not_jmpmen the
motives of the Minnesota lepisla ' i
and paper tax. [llicit legislative intent is not the

SCENAACP v, Button, 371 US,, at 439, 83 S.Ct,
at 341; NAACP v. dlabama, 357 U.S. 449, 461, 78
S5.Ct 1163, 1171, 2 LEBd.2d 1488 (1958); Lovell v,
Griffin, 303 U.8. 444, 451, 58 S.CL. 666, 668-69,
82 LEd 949 (1938). We have long recognized

that even regulations aimed BEPIOper Rovernmental
COncerns can restrict pnduly the exercise of nights

protec y the Fi ent. L.g, eider
mm%g 146, 84 LEd, 155
(1939). A tax that sin?cs out the ﬁ: or that
targets individual publicati 1 press,
MW\WW

ifacfion.  Since
satisfactory justification for its tax on the use of ink

when the exemntio &na.rr::}wl
d?ﬁnﬂgrouptobcartheﬁﬂbmdenof!ha&x,ﬁe

the Iit‘rsgest newspapers than an attempt to favorg

struggling smaller enterpriges.

FN15, In 1974, 11 publishers paid the tax.
Three paid less than $1,000, and another
three paid less than $8,000. Star Tribune,
one of only two publishers paying more
than $100,000, paid $608,634. In 1975,
13 publishers paid the tax, Again, three
paid less than $1,000, and four more paid
less than $3,000, For that year, Star
Tribune paid $636,113 and was again one
of only two publishers incurring a liabitity
greater than $100,000. See 314 N.W.2d,
at 203-204 and nn. 4, 5.

FN16. Cf Mabee v. White Plains
Publishing Co., 327 U.S. 178, 183, 184,
66 S.Ct. 511, 513, 514, 90 L.Ed, 607
(1946) (upholding exemption from Fair
Labor Standards Act of small weekly and
semi-weekly  newspapers  where  the
purpoge of the exemption “was to put those
pepers more on a parity with other small
town enterprigses.")

**1376 VI

and paper, the tax violates the Pirst Amendment, FN17
and the judgment below is

FN17. This conclusion renders it
unnecessary to address Star Tribune's
arguments that the $100,000 exemption
violates the principles of Buckley v: Valeo,
424 US. 1, 96 S.Ct. 612, 46 L Ed.2d 659
(1976), and Stewart Dry Goods Co. v

Lewis, 294 U.8. 550, 55 S.Ct. 525, 79

L.Ed. 1054 (19335).

Reversed,
Justice
part.
This case is not difficult. The exemption for the
first $100,000 of paper and ink limits the burden of
the Minnesota tax to only a few papers. This
feature alone is sufficient reason to invalidate the
Minnesota tax and reverse the judgment of the
Minnesota Supreme Court. The Court recognizes
that Minnesota's tax violates the First Amendment
for this reason, and [ subscribs to Part V of the
Court's opinion and concur in the judgment.

concurring in part and dissenting in

Having found fully sufficient prounds for decision,
the Court need go no further. The question
whether Minnesota or another state may impose &
use tax on paper and ink that is not targated on a
small group of newspapers could be left for another
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day.

The Court, however, undertakes the task today.
The crux of the issue is whether Minnesota has
justified imposing 2 use tax on paper and ink in lien
of applying its general sales tax to publications.
The Court conclndes that the State has offered no
satisfactory explanation for selecting & substitute for
& sales tax. Ante, at 1373.°If thiz is so, that could
be the end of the matier, and the Minnesota tax
would be invalid for a second reason.

The Court nevertheless moves on to opine that the
State could not impose such s tax even if “the
effsctive burden waa no differsnt from that on other
taxpayers or the burden on the press was lighter
than that on other businesses.” *504 dnre, at 1374,
The fear is that the government might use the tax as
a threatened sanction to achieve a cepsorial
purpose. As Justice REHNQUIST demonstrates,
posi, at 1380-1381, the proposition that the
government threatens the First Amendment by
favoring the press is most qnestionable, but for the
sake of argument, 1 let it pass.

Despits having struck down the tax for three
separate reasons, the Court is still not finished, “A
second reason” to eschew inquiry into the relative
burden of taxation is presented. The Court submiis
that “courts as institntions are poorly squipped to
evaluate with precision the relative burdens of
various methods of taxation,” ante, at 1374, except,
it scems, in cases involving the sovereign inmmunity
of the United States. Why this is so iz not made
clear, and I do not agree that the courts are so
incompetent to evalvate the burdeps of taxation that
we must decline the task in this case.

The Court acknowledges that in ceses involving
state taxation of the Federal government and those
with whom it does business, the Court hag
compared the burden of two different taxes. Ante,
at 1374, n. 12. See, e.g., United States v. County of
Fresno, 429 US, 452, 97 5.Ct. 699, 50 L.Ed.2d
683 (1977); **1377United States v. City of Detroit,
335 U.8. 466, 78 S.Ct. 474, 2 L.Ed.2d 424 {1958).
It i3 not apparent to me why we are able to
determine whether a stste has imposed the
economic incidence of & tax in a discriminatory

fashion upon the federal government, but
incompetent to determine whether a tax imposes
discriminatory ftreatment upon the press. The
Court's rationale that thess are a unique set of cases
which nevertholess “force us” to assume a duty we
are incompetent to perform is wholly nnsatisfactory,
If convinced of its inherent incapacity for tax
analysis, the Court could have taken the path chogen
today and simply prohibited the states from
imposing a compensatory “cquivalent” economic
burden on those who deal with the Federal
government. It has not done so.

Moreover, the Court frequently has
examined-without complaint-the actual effect of a
tax in determining whether the state has imposed an
impermissible burden on interstate *$95 commerce
or run afoul of the Due Procsss Clause, ™! In 5
number of cases concerning railroad taxes, for
example, the Court considered the tax burden to
decide whether it was the equivalent of a property
tax or an invalid tax on interstate commerce P2
The Court has compared the burden of use taxes on
competing products from sister states with that of
sales taxes on products sold in-state to decids
whether the former constituted discrimination
against interstate commerce. Hemmeford v. Silas
Mason Co., 300 U.S. 577, 57 8.Ct. 524, 81 LEd.
814 (1937).”™3 We have also measured tax
burdens in our cases considering whether state tax
formulas are so out of proportion*596 to the
amount of in-state business as to violate due
process, See, e.g. Moorman Mfz. v. Balr, 437 U.S.
267, 98 8.Ct. 2340, 57 L.Ed.2d 197 (1978); Hans
Rees’ Sons, Inc. v. North Carolina, 283 US. 123,
51 §.Ct 385, 75 L.Ed. 879 (1931). In sum, the
Court's professed inability to determine when a tax
poses an actual threat to constitutional principles is
a novel concept, and one belied by the lessons of
QUI experience.

FN1. See, eg., Alaska v. Arctic Maid, 366 )
US. 199, 81 S.Ct 929, 6 LEd.2d 227
{1961) (Alaska occupational tax collected
from freezer ships at rate of 4% of value of
salmon  not  discriminatory  becsuse
Alaskan canneries pay a 6% tax on the
value of salmon obtained for canning),
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FN2. See Norfolk & Western R. Co. v. Tax
Comm', 390 U.S. 317, 88 S.Ct. 995, 18
LEd.2d 1201 (1968), (holding property
tax on rolling stock based on a. mileage
formula violated due process) (“[Wlhen a
taxpayer comes forward with strong
evidence tending to prove that the mileage
forrouia will yield a grossly distorted result
in a particular case, the State is obliged to
counter that evidence..”); Grear Northern
R v. Minnesota, 278 U.8, 503, 509, 49
S.Ct. 191, 192, 73 L.Ed. 477 (1929) (*We
find nothing in the record to indicate that
the tax under consideration, plus that
already collected, exceeds ‘what would be
legitimate as en ordidary tax on the
property valued as part of a geing concern,
for is] relatively higher than the taxes on
other kinds of property.’ Pullman Co. v.
Richardson, 261 U.S. 330, 33% [43 S.Ct
366, 368, 67 L.Bd. 682]"). See also
Pullman Co. v. Richardson, 261 U.S. 330,
339, 43 8.Ct. 366, 368, 67 LEd. 682
(1923); Cudahy Packing Co. v. Minnesota,

246 V.8, 450, 453-455, 38 S.Ct. 373,
374-75, 62 L.EBd. 827 (1918);, Unmited
States Express Co. v. Minnesotg, 223 U.S.
335, 32 S8.Ct 211, 56 L.Ed. 459 (1912);
Galveston, Harrisburg & San Antonio R
Co. v. Texas, 210 U.S, 217, 28 8.Ct. 638,
52 L.Ed. 1031 (1908).

FN3, In Henneford, a 2% tax was imposed
on the privilege of using products coming
from other states. Excepted from the tax
was any property, the sale or use of which,
had already been subjected to an equal or
greater tax. The Court, speaking through
Justice Cardozo, upheld the use tax, noting
that “When the account is made up, the
stranger from afar is subject to no greater
burdens as & consequence of ownership
than the dweller within the gates.,” 300
U.S. 583-584, 57 8.Ct. 527-28. See also
Halliburtorn Oil Co, v. Reily, 373 US. 64,
83 S.Ce. 1201, 10 L.E4d2d 202 (1963),
{holding use tax burden went beyond sales
fax and constituted invalid discriminatory
burden on commerce); Scripto v. Carson,

362 U.8. 207, 80 S.Ct. 619, 4 L.Ed.2d 650
{1960) (ucpholding use tax as complement
to sales tax).

There may be cases, I recognize, where the Court
cannot confidently ascertain whether a differential
method of taxation imposes a greater burden upon
the press than a generally applicable tax. In these
circumstances, I too may be unwilling to entrust
freedom of the press to uncertain economio proof.

But, as Justice REHNQUIST**1378 clearly shows,
post, at 1378-1379, this is not such a cass, Since it
is plainly evident that Minneapolis Star is not
disadvantaged and is almost certainly benefitted by
B use tax vis-3-vis a sales tax, I cannot agree that the
First Amendment forbids a state from choosing one
method of taxation over another.

Justice REHNQUIST, dissenting,

Today we learn from the Court that a State runs
afoul of the First Amendment proscription of laws * -
abridging the freedom of spesch, or.of the press™...
where the State structures its taxing system to the
edvantage of newspapers. This seems very much
akin to protecting something so overzealously that
in the end it is smothered. While the Court
purports to rely on the intent of the “Framers of the
First Amendment,” I believe it safe to assume that
in 1791 “abridge” meant the same thing it memns
today: to diminish or curtajl. Not until the Court's
decision in this case, nearly two centuries after
adoption of the First Amendment has it been read to
prohibit activities which in no way diminish or
curtail the freedoms it protects.

I agree with the Court that the First Amendment
does not per se prevent the State of Minnesota from
regulating the press even though such regulation
imposes an economic burdem. It is evident from
the numerous cases relied on by the *597 Cour,
which I need not repeat here, that this principle has
been long settled. Anmte, at 1370, I further agree
with the Court that application of genersl sales and
use taxes to the press would be sanctioned under
this line of cases. Id, at 1372-1373, n. 9.

Therefore, I also agree with the Court to the extent
it bolds that any constitutional ettack on the
Minnesota scheme must be aimed at the
classifications vsed in that taxing scheme. /4, at
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1370-1371, But it is at this point that I part
company with my colleagues.

The Court recognizes in several parts of its opinion
that the State of Minnesota could avoid
constitutional problems by imposing on newspapers
the 4% szales tax that it imposes on other retailers.
Id, at 1372-1375 and on. 9, 13, Rather than
impose such a tex, however, the Minnesota
legislature decided to provide newspapers with an
exemption from the sales tax and impose a 4% use
tax on ink and paper; thus, while both taxes are pant
of one “systamn of sales and use taxes,” 314 N.W.24
201, 203 (1981), newspapers are classified
differently within that system.™* The problem the
Court finds too difficult to deal with is whether this
difference in treatment results in a significant
burden on newspapers.

FN* The sales tax exemption and use tax
liability are not, strictly speaking, for
newspapers alone. The term of art used in
the Minnesota taxing scheme s *“
publicaticns.” Publications is defined to
include such materials as magazines,
advertising supplements, shoppers guides,
house organs, trade and professional
joumnals, and serially issued comic books.
See Minn Stat, § 331.02 (1982); 13
Minn.Code of Agency Rules, Tax 8 & U
409(b) (1579).

The record reveals that in 1974 the Minneapolig
Star & Tribune had an average daily circnlation of
489345 copies. Id, at 203-204, nn. 4 and 5.

Using the price we were informed of at argument of
25¢ per copy, see Tr. of Oral Arg. at 46, gross sales
revenue for the year would be $38,168,910. The
Sunday circulation for 1974 was 540,756; even
agsuming that it did not sell for more than the daily
paper, gross sales raverme for the year would be at
least $3,329,828. Thus, total sales revenues in
1974 would be $46,498,738, Had a 4% sales tax
*398 been imposed, the Minreapolis Star &
Tribune would have been liable for $1,859,950 in
1974, The same “complexities of factual economic
proof’ can be analyzed for 1975. Daily circulation
was 481,789; at 25¢ per copy, gross sales revenne

for the year would be $37,579,542. The Sunday
circulation for. 1975 was 619,154; at 25¢ per copy,
gross sales revenue for the year would be
$8,049,002. Total sales revennes in 1975 wonld be
$45,628,544; at a 4% rate, the sales tax for 1975
would be $1,825,142. Therefore, had the sales tax
been imposed, as the Court agrees would have been
permissible,**1379 the Minneapolis Star &
Tribune's liability for 1974 and 1975 would have
been $3,685,092,

The record further indicates that the Minneapolis
Star & Tribune paid $608,634 in use taxes in 1974
and $636,113 in 1975-a total liability of
$1,244,747. See 314 NW,, at 203-204, on. 4 and
3. We need. no. expert. testimony from modem day
Euclids or Einsteins to determine that the
$1,224,747 peaid in use taxes is significantly less
burdensome than the $3,685,092 that could have
been levied by a sales tax. 4 jortori the
Mipnesota taxing ~ scheme which singles out

-—newspapers..... for.... “differential  reatment” has

benefited, not burdened, the “frecdom of speech,
[and] of the press.”

Ignoring these calculations, the Court concludes
that “differential treatment” alone in Mimnesota's
sales and use tax scheme requires that the statutes
be found “presumptively unconstitational” and
declared invalid “unless the Stats asserts a
counterbalancing interest of compelling importance
that it cannot achieve without differential taxation.”
Id., at 1372, The “differential treatment” standard
that the Court has conjured up is unprecedented and
unwarranted. To my knowledge this Court bas
never subjected govemmental action to the most
stringent constitutional review solely on the basis of
“differential treatment” of particular groups. The
case relied on by the Court, Police Department of
the City of Chicage v. Masley, 408 U.S. 92, 95-96,
92 S.Ct. 2286, 2289-90, 33 L.Ed.2d 212 (1972),
certainly doss not stand for this proposition. In
Mosley ell picketing except “peaceful picketing”
was prohibited within a particular public area, *399
Thus, “differential treatment” was not the ksy to
the Court's decision; rather the essential fact was
that unless e person was considered a “peacefui
picketer” his speech through this form of expression
would be totally abridged within the area.
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Of course, all governmentally created classifications
must bave some “rational basis.” See Williamson
v, Lee Optical Co, 348 U.S. 483, 75 8.Ct 461, 39
LEd. 563 (1955); Railway Express Agency, Inc. v.
New York, 336 US. 106, 69 S.Ct, 463, 93 LEd.
533 (1949). The fact that they have been enacted
by & presumptively rational legislature, howsver,
arms them with a presumption of rationality. We
have shown the greatest deference to state
legislatures in devising their taxing schemes. As
we said in Alfied Stores of Ohio, Inc. v. Bowers:

“The States have a very wide discretion in the
laying of their taxes, When dealing with their
proper domestic concerns, and not trenching uwpon
the prerogatives of the National Government or

violating the guaranties of the Federal Constitution,...

the States have the attribute of sovereign powers in
devising their fiscal systems to ensure revemne and
foster their local interests..., The State may impose
different specific taxes wpon different trades and

professions and may vary the rate of excise upon~
varions products. It is not. required. {o. resort. to ..

close distinctions or to maintain a precise, scientific
uniformity with reference to composition, use or
value. [Citations omitted]. ‘To hold otherwise
would be to subject the essential taxing power of
the State to an intolerable supervision, hostile to the
bagic principles of our government....' * 358 U.S.
522, 526-527, 79 S.Ct. 437, 440, 3 L.Ed.2d 480
(1959} (quoting Ohto Oil Co. v. Conway, 281 U.S.
146, 1592, 50 8.Ct. 310, 314, 74 L.Ed. 775 (1930)).
Sce also Kahn v. Shevin, 416 U.8. 351, 94 8.Ct.
1734, 40 L.Ed2d 189 (1974); Independent
Warehouses, Inc. v. Scheele, 331 U.S. 70, 67 8.Ct.
1062, 91 L.Ed. 1346 (1947); Madden v. Kentucky,
309 U.3. 83, 60 8.Ct 406, 34 L.Ed. 590 (1940);
Fox v. Standard Oil Co. of New Jersey, 294 U.S.
87, 55 5.Ct. 333, 79 L.Ed. 780 (1935); New York
Rapid Transit Corp. v. City of New York, 303 U.S.
573,58 S.Ct. 721, 82 L.Ed. 1024 (1938),

*600 Where the State devises classifications that
infringe on the fundamental guaranties protected by
the Constitation the Court has demanded more of
the State in **1380 justifying its action. But there
is no infringement, and thus the Court has never
required more, unless the State’s classifications
significantly burdern these specially protected rights.
A3 we said in Massachusetts Board of Retirement

v. Murgia, 427 U.8. 307, 312, 96 5.Ct. 2562, 2566,
49 L.Ed2d 520 (1976) (per curiam) (emphasis
added), “equal protection analysis requires sirict
scrutiny of 8 Jegislative classification only when the
classification impermissibly imterferes with the
exercise of a fundemental right..” See also
Caelifornia Medical Ass'n v. FEC, 453 1.8, 182,
101 8.Ct. 2712, 69 L.Ed.2d 567 (1981); Maher v.
Roe, 432 US. 464, 97 S.Ct. 2376, 53 L.Ed.2d 484
(1977); Storer v. Brown, 415 U.S. 724, 94 S.Ct.
1274, 3% LEd.2d 714 (1974); American Party of
Texas v. White, 415 U.8. 767, 94 §5.Ct. 1296, 39
LEd2d 744 (1974); San Antonioc Independem:
School District v. Rodriguez, 411 UK. 1, 93 S.Ct.
1278, 36 L.Ed.2d 16 (1973), To state it in terms of
the freedoms at issue here, no First Amendment
isgue is raised unless First Amendment rights have
been infringed; for if there has been 120
infringement, then there has been no “sbridgment”
of those guaranties, See Branzburg v. Hayes, 408
U.S. 663, 92 5.Ct. 2646, 33 L.Bd.2d 626 (1972).

Today the Court departs from this rule, refusing to
lock at the record and determmine whether the
classifications in the Minnesota use and sales tax
statutes significantly burden the First Amendment
rights of petitioner and its fellow newspapers. The
Court offers as an explanation for this failure the
self-reproaching conclusion that

“courts as institutions are poorly equipped to
gvaluate with precision the relative burdens of
various methods of taxation. The complexities of
factual economic proof always present a certain
potential for error, and courts have little familiarity
with the process of evaluating the relative economic:
burden of taxes. In sum, the possibility of error
inherent in the proposed rule poses too greet a
threat to concems at the heart of the First
Amendment, and we cannot tolerate that possibility.
Minnesota,*601  therefore, has offered no
adequate justification for the special treatment of
newspapers.,” Anfe, at 1374-1375 (fooinotes
omitted),

Considering the commplexity of issues this Court
resolves each Term, this admonition as & general
rule is difficult to understand, Considering the -
specifics of this case, this confession of inability is
incomprehensible.
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Wisely not relying solely on its inability to weigh
the burdens of the Minnesota tax scheme, the Court
also says tbat even if the resnltant burden on the
press 8 lighter than on others:

“[Tihe wvery selection of the press for special
treatment threatens the press not only with the
current differential treatmyent, but with the
possibility of subsequent differentially more
burdensome  treatment. Thuos, even without
actually impesing an extra burden on the press, the
government might be able to achieve censorial
effects, for ‘[tThe threat of sanctions may deter [the]
exercise of [Pirst Amendment] rights ahnost as
potently as the acteal application of sanctions.” ™
Ante, at 1374,

Surely the Court does not mean what it seems to
say. The Court should be well aware from its
discussion of Grosfean v. American Press Co,, Inc.,
297 U.S. 233, 56 S.Ct 444, 80 L.Ed. 560 (1936),
that “this " Court is quite” capable of dealing with
changes_in state -taxing laws which are intended to
penalize newspapers. As Justice Holmes aptly put
it, “[T]his Court which so often has defeated the
attempt to. tax in certain ways can defeat an attempt
to discriminate or otherwise go too far without
wholly abolishing the power to tax. The power to
tax is not the power to destroy while this Court sits.”
Panhandle Otl Co. v. Knox, 277 U.8. 218, 223,
48 S.Ct. 451, 453, 72 L.Ed. 857 (1928) (Holmes, 7.,
dissenting). Furthermore, the Court itself intimates
that if the State had employed “the same method of
taxation but applied a lower rate to the press, so
that there could be no doubt that the legislature was
not singling out the **1381 press to bear a more
burdensome*602 tax” the taxing scheme would be
constitutiopally permissible. Ante, at 1375, n. 13.
This obviously has the same potential for “the threat
of sanctions,” because the lagislature could at any
time raise the taxes to the higher rate. Likewise,
the newspapers' absohute exemption from the sales
tax, which the Court acknowledges is used by many
other States, would be subject to the same attack:
the exemption could be taken away,

The State is required to show that its taxing scheme
is rational. But in this case that showing can be

made easily. The Court states that “[tlhe cowrt -

below speculated that the State might have been

concerned that collection of a [sales] tax on such
small transactions would be impractical” Jd, at
1373, But the Court finds this argpument
unpersuasive,” becanse “sales of other low-priced
goods” are subject to the sales tax. Jbid, I disagres.
There must be few such inexpensive items sold in
Minnesota in the volume of newspaper sales.
Minneapolis Star & Tribune alonte, as noted above,
sold approximately 489,345 papers every day in
1974 and sold another 640,756 papers every
Sunday. In 1975 it had a daily circulation of
481,789 and a Sunday circulation of 619,154,
Further, newspapers are commonly sold in a
different way than other goods. The legislature
could have concluded that paper boys, corner
newstands, and vending machines provide an
unreliable and unsuitable means for collection of a
sales tax, Must everyone buying a paper put 26¢ in
the vending machine rather than 25¢; or should the
price of a paper be raised to 30¢, giving the paper 4¢
more profit; or should the price be kept at 25¢
with the paper absorbing the tax? In summary, so
long as the State can find another way to collect
revenns from the newspapers, imposing a sales tax
on newspapers would be to no one's advantage; not
the newspaper and its distabutors who would have
to collect the tax, not the State who would have to
enforce collection, and not the consumer who would
have to pay for the paper in odd amounts. The
reasonsble alternative Minnesota chose was to
irapose the use tax on ink and paper, “There is no
reason *603 to believe that this legislative choice is
insufficiently tailored to achieve the goal of raising
reveome or that it burdeps the first amendment in
any way whatsoever.” 314 NW.32d, at 207, Cf
Minnesota v. Clover Leaf Creamery Co., 449 .S,
456, 101 5.Ct. 715, 66 L.Ed.2d 659 (1981),

The Court finds in very summary fashion that the
exemption newspapers receive for the first
$100,000 of ink and paper used also violates the
First Amendment because the result is that only a
few of the newspapers actually pay a use tax. I
cannot agree. As explained by the Minnesota
Supreme Court, the exemption is in effect a $4,000
credit which benefits all newspapers. 314 N, W.2d,
at 203. Minneapolis Star & Tribune was benefited
to the amount of $16,000 in the two years in
question; $4,000 each year for its morning paper
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and $4,000 each year for its evening paper. Jhid.
Abgent any improper motive on the part of the
Minnesota legislature in drawing the limits of this
exemption, it cannot be construed as violating the
First Amendment, See Oklahoma Press Publishing
Co. v. Walling, 327 U.S. 186, 194, 66 5.Ct. 494,
498, 90 L.Ed. 614 (1946). Cf. Mabee v. White
Plains Publishing Co., 327 U.8. 178, 66 S.Ct. 511,
90 L.EBd. 607 (1946). The Mimnesota Supreme
Court specifically found that the exemption was not
a “deliberate and calculated device™ designed with
an illicit purpose, 314 N.W.2d, at 208, Thers is
nothing in the record which would cast doubt on
this conclusion. The Minnesota court further
explained:

“[It is necessary for the legislature to construct
economicafly sound taxes in order to raise revenue.
In order to do so, the legisiature must classify or
grent exemptions to insure that the burden upon the
taxpayer in paying the tax or upon the state in
collecting the tax does not outweigh the benefit of
the revenues to the state. ‘Traditionally
classification has been a device for fiiting tax
programs**1382 to local needs and usapes in order
to achieve an equitable distribution of the tax
burden,” Madden v. Kentucky, 309 U.8. 83, 88 [60
S.Ct. 406, 408, 34 L.Bd. 590] (1940)." Id, at
209-210, : '

*604 There is no reason to conclude that the State,
in deafting the $4,000 credit, acted other than
reasonably and rationally to fit its sales and wse tax
scheme to its own local needs and usages.

To collect from newspapers their fair share of taxes
under the sales and use tax scheme and at the same
tune aveoid abridging the freedoms of speech and
press, the Court holds today that Minnesota must
subject newspapers to millions of additiona! dollars
m sales tax liability, Certainly this is & hollow
victory for the newspapers and I seriously doubt the
Court's conclusion that this result would have been
intended by the “Framers of the First Amendment.” -

For the reasons set forth above, I would affirm the
judgment of the Minnesota Supreme Court.

U.S.,1983. |
Minneapolis Star and Tribune Co. v. Minnesata

Com'r of Revenue
460 U.S. 575, 103 S.Ct. 1365, 75 L.Ed.2d 295, 9
Media L. Rep. 1369

END OF DOCUMENT
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P
MURDOCK v. COMMONWEALTH OF
PENNSYLVANIA

1.8, 1943,

Supreme Court of the United States.
MURDOCK

V.
COMMONWEALTH OF PENNSYLVANIA and
seven other cases.
Nos. 450487,

Argued March 10, 11, 1943,
Decided Mey 3, 1943,

On Writs of Certiorari to the Superior Court of the
Commonwealth of Pennsylvania.

Robert Murdock, Jr., Anma Perisich, Willard L.
Mowder, Charles Seders, Robert Lambom, Anthony
Maltezos, Anastasia Tzanes and Ellaine Tzanes
were convicted of violating an ordinance of the City
of Jeamnette, Commonwealth of Pennsylvenia
prohibiting the sale of goods, wares and
merchandise of any kind within the city by
canvassing for, or soliciting without a license. The
convictions were affirmed by the Superior Court of
Pernsylvania, 145 Pa.Soper. 175, 27 A.2d 666, and
they bring certiorari.

Reversed and remanded with directions.

Ses, also, Jones v. City of Opelika, 319 U.S, 105,63
S.Ct. 891, 87 L.Ed. 1292Douglas v. City of
Jeapnetts, 319 U.S. 157; 63 S.Ct. 882, 87 L.Ed.
1324,

Mr. Justice REED, Mr, Justice FRANKFURTER,
Mr. Justice JACKSON, and Mr. Justice ROBERTS,
dissenting.
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connection with such activities defendanta used a
phonogreph on  which they played a record
expounding certain of their views on religion,
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power to copirol or suppress its enjoyment.
U.S.C.A.Const. Amends. 1, 14.
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92 Constitutional Law
92X XV Due Process
92XXVII(G)  Particular  Issues and
Applications
92XXVI(G)6 Taxation
92k4135 k. In General. Most Cited
Cases |
(Formerly 92k283)
A state may not impose a charge for the enjoyment
of a right granted by the Federal Constitution.
U.S.C.A Const. Amends, 1, 14,

9] Constitetional Law 92 €=1391

92 Constitutional Law
92XTM Fréedom of Religion and Conscience
—- 92 XIII(B) Particular Issues and Applications
92%1390 Licenses
92k1391 k. In General. Most Cited
Cages
(Formerly 92k274(2), 92k274)

Constitutional Law 92 €=1379

92 Constitutional Law
92XVII Freedom of Speech, Bxpression, and
Press
92XVIIO(M) Soliciting, Canvassing,
Pamphietting, Leafletting, and Pundraising
92ki879 k. Charities or Religious
Organizations, Most Cited Cases
(Formarly 92k274(2), 92%274)

Constitutional Law 92 €2070

92 Constitutional Law

92XVII Freedom of Speech, Expression, and
Press

92XVILI(U) Press in General
92k2079 k. Distribution of Materials in

Public Places, Most Cited Cases

(Formerly 92k274(2}, 92k274)
The fact that city ordinance requiring religious
colporteurs to pay a license tax as a condition to the

Ao WL

Page 3

pursuit of their activities was nondiscriminatory did
not render it constitational, since the protection
afforded by the Constitution is not so restricted and
freedom of press, freedom of speech and freedom of
religion are in a preferred position. U.8,.C.A.Const,
Amends. 1, 14,

[10} Constitutional Law 92 €=1391

92 Constitutionat Law
92X11 Freedom of Religion and Conscience
92XTI1(B} Particular Issues and Applications
92k1390 Licenses
92k1391 k. In Qencral. Most Citad
Cases
(Formerly 92k274(2), 92k274)

Constitutional Law 92 €1879

92 Constitutional Law
92XVI Freedom of Speech, Expressiom, and
Press '
92XVHI(M)  Soliciting, Canvassing,
Pamphletting, Leafletting, and Fundraising
92k1879 k. Charities or Religious
Organizations. Most Cited Cases
(Formerly 92k274(2), 92L274)

Constitutional Law 92 €=2079

92 Constitutional Law
92X VI Freedom of Speech, Expression, and
Press
92X VII{U) Press in General

92k2079 k. Distribution of Materals in .

Public Places. Most Citad Cases
(Formerly 92k274(2), 92k274)

City ordinance requiring colporteurs to pay a
license tax as a condition to the pursuit of their
activities violates Constitution guvaranteeing *
freedom of press”, “freedom of speech” and “
freedom of religion” where the fee is mot a norminal
one imposed as & regulatory messure and calculated
to defray the expense of protecting those on the
streets and at home against the abuse of solicitors.
U.5.C.A.Const. Amends. 1, 14.

*106 Mr. Hayden C. Covington, of Brooklyn, N.Y.,

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.

Appellants' Appendix

0

SUPP.ROA01036

Page 1175

00000866



63 5.Ct. 870

319 U'S. 105, 63 S.Ct. 870, 146 ALR. 81, 87 L.E4. 1292

(Cite as: 319 1.8, 105, 63 S.Ct. 870)

for petitioners,

Mr. Fred B. Trescher, of Greensburg, Pa, for
respondent.

My, Justice DOUGLAS delivered the opinion of the
Court.

The City of Jeannette, Pennsylvamia, has en
ordinance, some forty years old, which provides in
part;

“That all persons canvassing for or soliciting within
said Borough, orders for po paintings, pIctores;

wares, of merchandise of amy kind, or persons
delivenng such articles under orders so obtamed or
“sohicited, shall be re

Buzgess a2 license to transact said business™*§72

—and shall pay 1o the Treasurer of said_Borough

therofare the following sums according to the time
or which said license ghall be granted.

‘For one day $1.50, for ome week seven dollars
($7.00), for two weeks twelve dollars ($12.00), for

e provisions of thj shall not apply fo
persons selling by sample to manufacturets o
licensed merchanis or dealers doing BUSIRSSHrvai
Horough of Teannette)

Petitioners are !Jehovah's Witpesses'. They went
about from door to door in the City of Jeannette
distributing literature and soliciting peopls to
purchase’ certain religious books and pamphlets, all
published by the *107 Waich Tower Bible & Tract
Society.”™Ml Ths ‘price’ of the books was
tweaty-five cents each, the ‘price’ of the pamphlets
five cents each. ™2 In conpection with these
activities petitioners used a phonograph ™3 on
which they played a record expounding certain of
their views on religion. None of them obtained a
license nonder the ordinance. Before they were
arrested each had made ‘sales’ of books. There was
evidence that it was their practice in making these
solicitations to request s ‘contribution’ of
twenty-five cents each for the bocks and five cents
each for the pamphlets but to accept lesser sums or
even to donate the volumes in case an interested
person wag without funds. In the present case some
donations of pamphlets were made when books

were purchased. Petitioners were convicted and

Lﬂbﬂ"l‘ A

Page 4

judgments of conviction were sustained by the
Superior Court of Pennsylvania, 149 Pa.Super, 175,
27 A2d 666, against their contention that the
ordinance deprived them of the freedom of speech,
press, and religion puaranteed by the First
Amendment, Petitions for leave to appeal to the
Supreme "Court of Pennsylvanie wers denied. The
cases are here on petitions for writs of certiorari
which we granfed along with the petitions for
rehearing of Jones v. Opelika, 316 U.S. 584, 62
8.Ct. 1231, 86 L.Ed, 1691, 141 ALR. 514, and its
companion cases, '

FN1 Two religious books-Salvation and
Creation-were sold. Others were offered
in addition to the Bible, The Watch Tower
Bible & Tract Society is alleged to be a
non-profit charitable corporation.

FN2 Potitioners paid three cents each for
the pamphlets and, if they devoted only
their spare time to the work, twenty cents
each for the books. Those devoting full
time to the work acquired the books for
five cents each. There was evidence that
some of the petitioners paid the difference
between the sales price and the cost of the
books to their local congregations which
distributed tha literature.

FN3 Purchased along with the record from
the Watch Tower Bible & Tract Saciety.

*108 (1] The First Amendment which the

Fourteenth makes applicable to the states, declares
that ‘Conpress shall make no law respecting an
establishment of religion, or prohibiting the free
eXETTIZS thereol; or abnidging the freedom of

sbeech, or of the press * * *' Tt could hardly be
denied that a tax laid specifically on the exercise of

thoge freedoms would be unconstitutional. Ye
GG o8 Y this ordinance i3 in
substance just that. -

Ny

Petitioners spread their interpretations of the Bible
and their religious beliefs largely through the hand
distribution of literatare by full or part time workers.

fined for wviolation of the ordinance. Their N4 They claim to follow the example of Paul,
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teaching ‘publickly, and from house to house,” Acts North Carolina & South Carolina,

20:20. They take literally ths mandate of the American Tract Society (1855). An eardy

Scriptures, ‘Go ye into all the world, and preach the type of colporteur was depicted by John

gospel to every creatre.’ Mark 16:15. In doing so Greenleaf Whittier in his legendary poem,

they believs that they are obesying a commandment The Vaudois Teacher. And ses, Wrylie,
of God. History of the Waldenses.

FN?7 The Gengral Conferencs of

FIN4 The natare and extent of their Seventh-Day Adventists who filed a brisf

activities throughout the world during the amicus curiae on the reargument of Jones

years 1939 and 1940 aro to be found in the v. Opelika has given us the following data

1941 Yearbook of Jehovah's Witnesses, conceming their literature ministry: This

pp. 62-243, denomination has 83 publishing houses

thmughout the world issning publications

The hand dlslnbutlon of religiovs tracts is an in over 200 languages. Some 9,256

MISSIONATY evarn s |t 2T -5 d the . separate Pubhﬂ&ﬁﬂﬂs were issued in 1941,

hm of printing presses.”N5 It has been a potent By printed and spoken word the Gospel is
fﬁfﬁmmmmm down through carried into~ 412 countries in 824
the years.™¢ This form of evangelism is utilized languages. 1942 Year Book, p. 287
today cn a large scale by various religious sects During December 1941 2 total of 1018
whose colporteurs carry the **873 Gospel to . colporteurs operated in North America.
thousands*109 upon thousands—of homes—andseek— They delivered during that month
through personal visitations to win adberents to $97,997.19 worth of gospel literature and
their faimFm ﬁmwm for the whole year of 1941 a total of
than : _ ﬁﬂ.ﬁ;gfﬁ-m avg.agsc perf ﬁm of
combination of both. Its purpose is as evangelical about 363 per month. Some o c ware
a3 the revival meching, This form of relizions swdents  and . temporary =~ workers.
aGlivity occupies the same high osials under fhe Colparteurs‘ of thig -denommatmn_ receive
Fﬂ'ﬂt-l_t " Am ﬁnﬁ#ﬁ]ﬂ as" do WDIE]IIP m'Fm o5 Bh half of their collections from which thﬁy
preaching from. the pulpits. It has the sams claim o must pay their traveling and living

protection as the more orthadox and conventional expenses. ~ Colporteurs are  specially
eXErcises of religion. It also bas the same claim as trained and their qualifications equal those
e 5Tes o the tees of of preachers. In the field each worker is
Ww under the supervision of a field missionary

~ secretary to whom a weekly report is
mnade, Affer fiftesn vyears of continmous

FN5 Palmer, The Printing Pross and the service each colporteur is entitled to the
Gospel (1912’}. same pension as retired ministers. And see
Howell, The Oreat Advent Movement
FN6 White, The Colporteur Evangelist (1935), pp. 72-75.
H Evangelizati 1
(E]’dg\;:'rgg:iﬂ 'Io';l;b Raman(:: ofonﬂlg{ gso?:.)k [2] The integnty of this conduct or behavior as A
(1932) c. V; 12 Biblical Repository (1944) religious practice has not been challenged. Nor do
Art. VIO 16 The Sunday Magazine (1287) we have presented any question as o the sincerity
pp. 43-47; 3 Meliora (1861) pp. 311-319; of petitioners in their religious beliefs and practices,
Felics, Protestants of France (1853) pp. however misguided they may be thought to be
53, 513; 3 D'Aubigne, History of The Moreover, wo do not intimate or suggest in
Reformation  (1849) pp. 103, 152, respecting their sincerity that an}rthconduct can be
436-437; Report of Colportage in Virginia, made a religious rite and by the zeal of the

© 2007 Thomson/West, No Claim to Orig. U.S. Govt, Works.

Appellants Appendix Page 1177
000000868

SUPP.ROA01038



P

63 S.CL 870

319 U.S. 105, 63 S.Ct. 870, 146 A.LR. 81, 87 L.Ed. 1292

(Cite as: 319 U.S. 105, 63 S.Ct. $70)

practitioners swept into the First Amendment,
Reynolds v, *110 United States, 98 U.S. 145, 161,
167, 25 L.Ed. 244, and Davis v. Beason, 133 U.S.
333, 10 S.Ct. 299, 33 L.Ed. 637, denied any such
claim to the practice of polygamy and bigamy.
Other claims may well arise which deserve the same
fate. We only hold that spreading one's religious
beliefs or preaching the Gospel through distribution
of religious literature and through personal
visitations iz an age-old type of evangelism with as
high a claim to constitutional protection as the more
orthodox types. The manner in which it is practiced
at times gives rise to speciel problems with which
the police power of the states is competent to deal.
See for example Cox v. New Hampshire 312 U.S.

569, 61 8.Ct. 762, 85 L.Ed, 1049, 133 ALR. 1396, ——-

and Chaplinsky v. New Hampshire, 315 U.S. 568,
62 S.Ct. 766, 86 L.Ed. 1031. But that merely
ifustrates that the rights with which we are dealing
are not absolutes, Schneider v. State, 308 U.S, 147,

Lagcuul;

Page 6

*11X the distribution of purely commercial leaflets,
even though such leaflets may have ‘a civil

or a moral platitude’ appended. Valentine v.
Chrestensen, 316 U.S. 52, 55, 62 S.Ct. 920, 922, 26
L.Ed. 1262. They may not prohibit the distibution
of handbills in the pursuit of a clearly religious
activity merely because ths handbills invite the
purchase of books for the improved understanding
of the religion or because the handbills seek in a
lawful fashion to promote the raising of funds for
religions purposes. But the mere fact that the
religions literature is ‘sold’ by itinerant preachers
rather than ‘donated’ does not transform
evangelism into & commercial enterprise. If it did,
then the passing of the collection plate in church

-—would- make the church service a commercial

project. The constitytional rights of those spreading
their religious beliefs through the spoken and
printed word are pot to be ganged by standards
governing retailers or wholesalers of books, The

160, 161, 60 S.Ct. 146, 150, 84 L.Bd. 155. Weé are

right 10 use the press for expressing one's views is

concerned, however, in these cases merely-with-onée———not—to- be measured by the protection afforded

narrow issue. There is presented for decision no
question whatsoever concerning punishment for any
alleged unlawful acts during the solicitation. Nor is
there involved here any question as to the validity
of a registration system for colporteurs and other

solicitors, The cases present a gingle issue-the

constitutionality of an ordimance which as construed

-and—abplied requires religioug colpo

license tax as a condition to the pursuit of their

~aCHVIIES.

[31{41(5}[6]) The alleged justification for the
exaction of this license tax is the fact that the
religious literature is distributed with a sclicitation
of funds. Thus it wes stated**874 in Jones v.
Opelika, supra, 316 U.S, at page 597, 62 S.CL at
page 1239, 36 L.Ed. 1691, 141 ALR. 514, that
when a religious seot uses ‘ordinary commercial
methods of seles of articles to raise propaganda
funds', it is proper for the state to chargs *
reasonable fees for the privilege of canvassing'.
Situations will arise where it will be difficult to
determine whether a particular activity is religions
or purely commercial. The distinction at times is
vital. As we stated only the other day in Jamison v.
Texas, 318 U.S. 413, 63 8.Ct. 669, 672, 87 L.E4.
869, ‘The state can prohibit the use of the street for

commercial handbills, it should be remembered
that the pamphlets of Thomas Paine were not
distributed free of charge. It is plain that & religicus
organization needs fonds to remain a going concam.,
But an itinerant evangelist however mispuided or
intolerant he may be, does not becoms a mere bogk
agent by selling the Bible or religious tracts to help
defray his expenses or to sustain him, Freedom of

speech, freedom of the press, freedom of relision
gmmﬁ
their own way. As we have said, the of
mﬁﬂﬁal
aCUVNY 56d @ TeNgIG0s ong will at Gines be ditHcult,
Of this Tesord 0 pIaiily cannot be said  that

pefitioners were engaged in a commercial rather
than a religions venture. It is a distortion of the
facts of record to describe their activities as the
cccupation of selling books and pamphlets,. And
the Pennsylvania court did not rest the judgments of
conviction on that basis, though it did find *112 that
petitioners ‘sold” the literatare. The Suprerne
Court of Iowa in State v. Mead, 230 Iows 1217,
300 N.W, 523, 524, described the selling activities
of members of this same sect as ‘merely incidental
and collateral’ to their ‘main object which was to
preach and publicize the doctrines of their order,’
And see State v. Meredith, 197 S.C. 351, 15 S.B.2d
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§78; People v. Barber, 289 N.Y. 378, 385-386, 46
NE2d4 329, That eccnrately summarizas the
present record.

{71 We do not mean to say that religi
the press ars free from all financial burdens of

~government. See Grosjean v. American Press Co.,

297 0.5, 233, 250, 56 8. Ct. 444, 449, 80 L.Ed. 660.
We have here some quite different, for
example Tom 8 tax on the income of one who

“engages in religions activities or B fax on propeity

hnn Ior the prmln e of

db'ﬂ?s"f‘mg a_sermon. fﬁg tax_imposed by the City
sannette is_a flat license tax, the payment of _

chh is & condition of the exercise of these

constitutional pmrilcges ges. The power to tex the

exercise of a ege is thas power f0 confrol or -
su 3 its enjo gonano Co. v, Hamilton,

Page 7

‘those taxes are not discriminatory. Id,, 309 U.S. at
page 47, 60 S5.Ct. at page 392, 84 L.Ed. 565, 128
ALR. 876 and cases cited. A license tax applied

W‘ Amendroent
ve the same destructive effect. It i3 true

w@
s, draws no distinction between license taxes

tature of the tax and its destructive influence. The
power o jmpose & license iax.on iie eXercise OF
these freedoms is indeed as potent as the power of

censorship which this Court has repeatedly struck

Jown Lovell v, Griffin, 303 U.S, I?ﬁﬁ, 58 S.Ct.

666, 82 L.Ed. 949; Schneider v. State, supra;
Cantwell. .v... Connecticut, 310 U.S. 296, 306, 60
S.Ct. 900, 904, 84 L.Ed. 1213, 128 AL.R. 1352,
Largent v, Texas, 318 U.S. 418, 63 S.Ct. 667, 87
L.Ed, 873; Jamison v. Texas, supra. It was for that
reason that the dissenting opinions in Jones v.
" Opeliks, qupia, stressed the naare of this type of

292 1.8, 40, 44, 45, 54 8.Ct. 595, 601 78 L.EBd~-——tax—316-U.S—at-pages 607-609, 620, 623, 62 5.Ct.

1109, and cases c:tad. Those whu can tax the
exercise

-exercise so costly as to deprive it of the resources
NeCEESAry for I8 malntepance. s who can tax

the privilege of engaging in this form of missionary
evangelism can close its doors to all those who do-
not have a full purse, Spreading religious beliefs in
this ancient and honorable mamner would thus be
denjed the needy. Those who can deprive religious
groups of their colporteurs can take from them a
part of the vital power of the press which has
survived from the Reformation.

*+g75 (8] It is comtended, however, that the fact
that the license fax can Snpiiress or GOUIOL RIS
activity is unimportant*113 if jt does not do so.
Butthat 15 fo disregard the nature of this tax. Tt is a
license fax-a fiat tax imposed on the exercise of a
P ge granted by the Bill of Rights. A state may

no OS€C a C or the enjoyment oI a I

enl uonsumu Thus, it may '

on mte:slate COIMMETEE- {M.:Goldnck V.
Herwind-White Co., 309 U.S, 33, 56-58, 60 S.Ct
388, 397, 398, 84 L.Ed. 565, 128 ALR. B876),
although it may tax the property used in, or the
income derived from, that commerce, so long as

at pages 1243, 1244, 1250, 1251 36 L.Ed. 1691,
141 ALR. 514. 1In that case, as in the present ones,
we have something very different from a
registration system under which those going from
house to house are required to give their names,
addresses and other marks of identification to the
authorities. Tn all of these cases the issuance of the
permit or license iz dependent on the payment of a
license tax. And the license tax is fixed in amount
and unprelated to the scope of the activities of
petmuners or to the::r realized revenues. It is nnt a

oy die eXpenses of policing the acttwtms m
t1 FRS It i3 m 1o way apportioned, 1t is a

at license tax levied and colected as a condition
the—pursnit—oLActiviies  whose 0 is
gharanteed by the First @Eﬁ. %I}n
it restraing in advance those constitutional liberties
of press and religion and inevitably temds to
suppress their exercige. That is elmost uniformly
recognized as the inherent vice and evil of this fiat
license tax. As stated by the Supreme Court of
Iliinois in a case involving this same sect and an
ordinance similar fo the present one, a person
cannot be compelled *to purchase, through a license
fes or a license tax; the privilege freely granted by
the constimtion.™? Blue Island v. Kozul, 379 Il
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511, 519, 41 N.E2d 515, 519. So it may not be

said that proof is lacking that these [icense taxes —

=
exercise of those Treedoms which are protected by

either separately or cumnulatively have resticted or
are likely to restrict oners gious -
Oa their face they are a restotion of (he fre

—the First Astendient,

FN8 The constitutional difference between
such a regulatory measure and a tax on the
exercise of a federal right has long been
recognized. While a state may not axact a
license tax for the privilege of carrying on
interstate  commerce (McGoldrick v.
Berwind-White Co.,, supra, 309 U.S, at
pages 56-58, 60 S,Ct. at pages 397, 398,
84 1.Ed. 565, 128 AL.R. 876) it may, for
example, exact a fee to defray the cost of
purely local regnlations in spite of the fact
that those regulations incidentally affect
commerce. ‘So long as they do not
impede the free flow of commerce and are
not made the subject of regulation by
Congress, they are not forbidden.’
Clyde-Mallory Lines v, Alabama, 296 U.S.
261, 267, 56 8.Ct. 194, 196, 80 L.Ed. 215,
and cases cited. And see Sough Carolina
v. Bamwell Bros., inc., 303 U.S. 177,
185-188, 625, 58 S.Ct. 510, 513-515, 82
L.Ed. 734.

FN% That is the view of most state courts
which bave passed on the question.
McConkey v. Fredericksburg, 179 Va.
556, 19 83,B.2d 682; State v. Greaves, 112
Vi, 222, 22 A2d 497; People v. Banks,
168 Misc. 515, 6 N.Y.S.2d 41, Contra:
Cook +v. Hamison, 180 Ark 3546, 21
3.W.2d 966.

**876 The taxes imposed by this ordinance can
hardly help but be as severs and telling in their
impact on the freedom *115 of the press and
religion as the ‘taxes on knowledpe’ at which the
First Amendment was partly aimed, Grosjesn v.
Americarr Press Co., supra, 297 U.S. at pages
244.249, 56 S.Ct. at pages 446-449, 80 L.Ed. 660.
They may indeed operate even mors subtly.

- QT v wa s

Page 8

Itinerant evangelisis moving throughout a state or
from state to state would feel immediataly the
curmletivs -effect of such ordinances as they
become fashionable. The way of the roligious
dissenter has long been hard. But if the formuls of
this type of ordinance is approved, a new device for
the suppression of religious minorities will have
been found. This method of disseminating religious
beliefs can be crushed and closed out by the sheer
weight of the toll or tribute which is exacted town
by town, village by village. The spread of religious
ideas through personal visitations by the literature
ministry of numerous religions groups would be
stopped,

[9] The fact.that the ordinance is ‘nondiscriminatory
' is immaterial. The protection afforded by the Pirst
Amendment is not so restricted. A license
certainly does not itutional validi
beranse it classifies the e privileges protected by the

Fiist Amendment _along_ with the wares and
mérchandise of-hucksters—and peddlers and ftreats

them all alike. Such equslity in trestment does not

Bave the ordinance. Freedom of press, freedom of

eech, freedom of religion are_in_3_prefemed.

pOSIton,

It i3 claimed, however, that the ultimate question in
determining the constitutionality of this license tax
is whether the state has given something for which it
can ask a return. That principle has wide
applicability. State Tax Commission v. Aldrich,
316 U.3. 174, 62 S.Ct. 1008, 86 L.Ed. 1358, 139
ALR. 1436, and cases cited. But it is quite
trrelevant here, This tax is not a charge for the
enjoyment of a privilege or benefit bestowed by the
state. The privilege in question exists apart from
state awvthority. It is guaranteed the people by the
federal constitution.

[10} Considerable emphasis is placed on the kind of

literature which petitioners were distributing-its

provocative, *116 abusive, and ill-mannered
character and the assault which it makes on our
established churches and the cherished faithy of
many of us. See Douglas v. City of Jeannette, 319
U.5. 157, 63 5.Ct. 877, 87 L.EL 1324, concurring
opinion, decided this day. But those considerations
are no justification for the licenss tax which the
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ordinance imposes. Plainly a community may not
:ggﬁ%fﬂﬂﬁﬂﬁﬁkﬁﬁﬁﬁﬂﬂuﬁmOfﬁﬂm
use are lar, apnoving or distasteful.

T device were over sanctioned, there woul

have been forged a ready instrument Ior fhe

w&fﬂm—w
therishes but which does not happen to be jn favor.
Thai would be s complete repudiation of _the
—philosophy of the Bill of Rights.

Jehovah's Witnesses are not ‘above the law’. But
the present ordinance i3 not directed to the
problems with which the police power of the state is
fres to deal. It does not cover, and petitioners are
not charged with, breaches of the peace. They are
pursuing their solicitations peacefully and quietly.
Petitioners, morcover, are not charged with or
prosecuted for the use of lapguage whick is
gbscene, abusive, or which incites retaliation. Cf.
Chaplinsky v. New Hampshire, supta. Nor do we
have hers, as we did in Cox v. New Hampshire,
supra, and Chaplingky v. New Hampshire, suprs,
state regulation of the streefs to protect and nsure
the safety, comfort, or convenience of the public.
Furthermors, the present ordinance is not pamowly
drawn to safeguard the people of the community in
their homes against the evils of solicitations. See
Cantwell v. Connecticut, snpra, 310 U.S. at 306, 60
S.Ct. at page 904, 84 L.Ed. 1213, 128 A LR. 1352.
As we have said, it is not merely a registration
ordinance calling for am identification of the
solicitors so as to give the authorities some basis for
investigating strangers coming into the community.
And the fee is not a nominal one, imposed as a
regulatory measure and calculated to defray the
expense of protecting those on the streets and at
home apainst the abuses of solicitors. See Cox v,
New Hampshire,*117 supra, 312 U.5. at pages
576, 577, 61 S.Ct, at pages 765, 766, 85 LEd.
1049, 133 ALR. 1396. Nor can the present
ordinance strued to apply only to solicitation from
gurvive if we assume that it hes been con-**877
house to house,™M1? The ordinance is not namrowly
drawn to prevent or control abuses or evils arising
from that activity. Rather, it sets aside the
residential areas as a prohibited zone, entry of
which is denied petitioners unless the tax is paid.
That restraint and one which is city wide in scope
(Jones v. Opelika) are different only in degree.

Page 9

Each is an abridgment of freedom of and a
resiraint on the Iree exercise of reHEun. They stand
AL -

FN10 The Pennsylvania Superior Court
stated that the ordinance has been °
enforced’ only to prevent petitioners from
canvassing ‘from door to door and house
to house’ without a license and not to
provent them from distributing their
literature on the streets. 149 Pa.Super. at
page 184, 27 A.2d at page 670.

The judgment In Jones v. Opelika has this day been
vacated. Freed from that controlling precedent, we

-can restore to their high, constitutional position the

liberties of itinerant evangelists who disseminate
their religious beliefs and the tenets of their faith
through distribution of literaturs. The judgments
sre reversed and the “causes dgre remanded to the
Pennsylvania Superior..Courtfor..proceedings not
inconsistent with this opinion.

Reversed.

The dissenting opinions of Mr, Justice REED and
Mr. Justice FRANKFURTER in Jones v. City of
QOpelika, 63 8.Ct. at page 89! cover these cases also.
For dissenting opinion of Mr. Justice JACKSON,
ses 63 5.Ct. 382.

1.8, 1943,

Murdeck v, Com. of Pennsylvania

319 UL, 105, 63 S.Ct. 870, 146 ALR. 81, 87
L.Ed. 1292

END OF DOCUMENT
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Regan v, Taxation With Representation of
Washington

1.5.Dist.Col., 1933,

Supreme Court of the United States
Donald T. REGAN, Secretary of the Treasury, et
al., Appellants,

V.
TAXATION WITH REPRESENTATION OF
| WASHINGTON.
TAXATION WITH REPRESENTATION OF
WASHINGTON, Appellant,
Y

Donald T. REGAN, Secrél';a.ry of the Treasury, et al,
Nos. 81-2338, 82-134,

Argued March 22, 1983,
Decided May 23, 1983 FN*

FN* Together with No. 82-134, Taxation
With Representation of Washington v.
Regan, Secretary of the Treasury, et al,
-2lgo on appea] from the same court,

Suit was brought by nonprofit organization seeldng
a declaratory judgment that it qualified for tax
exempt status afier its application was denied by
Internal Revenue Service because it appeared that
substantial part of its activities would consist of
attempting to influence legislation. The' United
States District Court for the District of Columbia
granfed summmary judgment for defendants, and
plaintiff appealed. The Court of Appeals for the
District of Columbia Circuit, 676 F.2d 718,
reversed, and cross appeals were taken. The
Supreme Court, Justice Rebnquist, held that: (1)
internal revenue statute which grants tax exemption
for certain nonprofit organizations that do not
engage in substential lobbying activities does not
viglate the First Amendment, and (2) tax exemption
statute does not violate the equal protection
component of the Fifth Amendment since it was

rational for Congress to decide that, even though it
would pot subsidize substantial lobbying by
charities generally, it would subsidize lobbying by
veterans’ orgamzations.

Reversed,

Justice Blackmun filed a concwrring opinion in
which Justice Brennan and Justice Marshall joined.
West Headnotes

[1] Constitutional Law 92 €=1721

92 Constitutional Law
92XV Freedom of Speech, Bxpression, and
Press
92X VIH(F) Politics and Elections
92k1721 k. Lobbying. Most Cited Cages
(Formerly 92k90.1(1))

Intermal Revenue 220 €=4046

' 220 Internal Revene

220V Income Taxes
220V{W) Exempt Organizations

220k4046 k. Constitational and Statutory
Provisions. Most Cited Cases
Congress in granting tax exemption to certain
nonprofit organizations that did not emgege in
substantial lobbying activities simply chose not to
pay for nonprofit corporstion’s lobbying and did not
regulate any First Amendment activity, and thus
Internal Revenue Code exemption provision did not
violate the First Amendment 26 U.S.C.A. §
101(¢)(3); U.8.C.A. Const. Amend. 1.

[2] Constitutional Law 92 €=3051

92 Constitutional Law
92 XX VI Equal Protection
RNXXVI(A) In Genersl
92XXVI(A}6 Levels of Serutiny
92k3051 k. Differing Levels Set Forth
or Compared. Most Cited Cases
(Formerly 92k213.1(2))
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Generally, statutory classifications are valid if they
bear a rational relation to legitimate governmental
purpose but statutes are subjected to higher level of
scrutiny if they interfere with exercise of
fundamental right, such as freedom of speech, or
employ suspect classification, snch as race,
U.S.C.A. Const. Amend. 5.

[3] Internal Revenue 220 €=3022

220 Internal Revenue

2201 Naturs and Extent of Taxing Power in
General

220I{C) Validity of Statutes in General
220k3022 k. Equality and Uniformity of

Taxes. Most Cited Cases
Legislatures have especially broad latitude in
creating classifications and distnctions in tax
statutes.

[4] Constitutions] Law 92 €-3067
92 Constitutional Law
92X3(VI Equal Protection
92X XVI(A) In General
92XXVI(A)6 Levels of Scrutiny
92k3063 Pasticular Rights
9213067 k Privacy, Travel, Spesach,
and Association, Most Cited Cases
(Formerly 92k229.2)

Constitutional Law 92 €=23573

22 Constitutional Law
92 XX V1 Equal Protestion
92X XVI(E) Particular
Applications
92X XVI(E)S Taxation
92k3571 Income Taxes
92k3573 k. Exemptions. Most Cited

Issues and

Cases
(Formerly 92k229.2)

Internal Revemue Code provision granting tax
exemption to certain nonprofit organizations that do
not engags in substantiel lobbying activities was not
intended to suppress any ideas nor was there any
demonstration that it had that effect, and thus
statutory provigion did not employ any suspect
classification that warranted higher level of scrutiny

to determine whether prohibition against substantial
lobbying was invalid under equal protection
component of Fifth Amendment than determination
whether it had rational relation to legitimate
governmental purpose. 26 U.S.CA § 501(c)(3);
U.S.CA, Const.Amend, 5.

[S] Constitutional Law 92 €=2500

92 Constitutional Law
92XX Separation of Powers
92XX(C) Judicial Powers and Functions
92XX(C)2 Encroachment on Legislature
92k2499  Particular Issues  and
Applications
92k2500 k. In General. Most Cited
Cases
(Formerly 92k70.3(3))

Constitutional Law 92 €=3047

92 Constitutional Law
92X2XVI Equal Protection
92X XVI(A) In General
F2XXVI(A)6 Levels of Scrutiny
92k3063 Particular Rights
92k3067 k. Privacy, Travel, Speech,
and Association. Most Cited Cases
(Formerly 92k213.1(1))
Strict scrutiny of statute in equal protection case
does not apply whenever Congress subsidizes some
but uot all speech but, rather, congressional
sclection of particular entities or persons for
entitlement to its largesse is matter of policy and
discretion not generally open to judicial review.
U.S.C.A. Const. Amends. 1, 5.

[6] Constitutienal Law 92 €=-3062

92 Constitutional Law
92XXV1 Bqual Protection
92XXVI(A) In Geperal
92XXVI(A)6 Levels of Scrutiny
92k3059 Heightened Levels of Scrutiny
92k3062 %k Strict Scrutiny and
Compelling Interest in General, Most Cited Cases
(Formerly 92k213.1(1))
Legislature's decision not to subsidize exercise of
fundamental right does not infrings right, and thus
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i3 not subject to strict scrutiny in an equal
protection case. U.S.C.A. Const.Amend. 5.

[7] Constitutional Law 92 €=3573
92 Constitutional Law
92XXVI Equal Protection
S2XHVI(E) Particular Issues and
Applications
2XXVI(E)6 Taxation
92k3571 Income Taxes
92k3573 k. Exemptions. Most Cited
Cases _
(Formerly 92k229.2)

Internal Revenue 220 €24046

220 Internal Reverue
220V Income Taxes
220V(W) Exempt Organizations

220k4046 k. Constitutional and Statutory
Provisions. Most Cited Cages
It was rational for Congress, which had authority to
determine whether advantage public would recsive
from additional lobbying by charities was worth
money public would pay to subsidize that lobbying
and other disadvantages that might accompany
lobbying, to decide that tax exempt charities should
not benefit at expense of taxpayers at large by
obtaining farther subsidy for lobbying, and thus
internal revemue tax exempton far nonprofit
organizations which do oot engage in substantial
lobbying did not violate the equal protection
component of the Fifth Amendment. 26 U.S.CA. §
501(c)(3); U.S.C.A. Const.Amend. 5.

[8] Constitutional Law 92 €=4149

92 Constitutional Law
92X} VI Due Process
92XXVII(G) Particular  Issues and
Applications
92X XVI(G)6 Taxation
92k4149 k. Federal Taxes; Internal
Reveme. Most Cited Cases
. (Formerly 92k286)
It was rational for Congress to decide that, even
though it would not subsidize substantial lobbying
by charities generally, it would subsidize lobbying

by veterans organizations in light of legitimate
long-standing policy of compensating vetsrang for
their past contributions by providing them with
mumercus advantages. 26 U.S.C.A. § J0I{e)3);
U.S.C.A Const.Amend. 5.

*540 **1998 Syllabus ™N**

FN** The syllabus constitutes no part of
the opinion of the Court but has been
prepared by the Reporter of Decigions for
the convenience of the reader, See United
States v. Detroit Lumber Co., 200 US.
321, 337,26 S.Ct 282, 287, 50 L.Ed. 499,

Section 501(c)(3) of the Internal Revenne Code of
1954 {(Code) grants tax exemption to certain
nonprofit organizations “no substantial part of the
activities of which is carrying on propaganda, or
otherwise attempting to jinfluence legislation,”

Sectioh 170(c)(2) permits taxpayers who contribute
to § 501(c)(3) organizations to deduct the amount
of their contributions on their federal income tax
returns. Section 501(c)(4} grants tax-exempt status
to certain nomprofit organizations but contributions
to these organizations are not deductible. Taxation
With Representation of Washington {(TWR) is a
nopprofit corporation organized to promote its view
of the “public intersst” in the ares of federa
taxation; it was formed to take over the operation
of two other nonprofit organizations, one of which
had tax-exempt stams under § 301(c)(3) and the
other under § 501(c)(4). The Internal Revepue
Service denied TWR's application for tax-exempt
status under § 501(c)(3), because it appeared that a
substantial part of TWR’s activities would consizst of
attempting to influence legislation. TWR then
brought suit in Federal District Court against the
Commissioner of Internal Revenue, the Secrotary of
the Treasury, and the United States, claiming that §
501(c)(3y s prohibition against substantia] Iobbying
is unconstitutional under the First Amendment by
imposing em “unconstitutional burden” on the
receipt of tax-deductible contributions, and is also
unconstitutional under the equal protection
component of the Fifth Amendment's Due Process
Clanse because the Code permits taxpayers to
deduct contributions to veterans' organizations that
qualify for tax exemption under § 501(c)(19). The
District Court granted summary judgment for the
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defendants, but the Court of Appeals reversed,
holding that § 501(c)(3) does not violate the First
Amendment but does violate the Fifth Amendment.

Held:

1. Section 50I(c){3) does not violate the First
Amendment. Congress has not infringed any First
Amendment rights or regulated any First *541
Amendment activity but has simply chosen not to
subsidize TWR's lobbying out of public fands.
Cammarano v. United States, 358 U.S. 488, 719
3.Ct. 524, 3 L.Ed.2d 462, Pp. 2001-2002.

2. Nor does § 501(c)(3) violate the equal protection

component of the Fifth Amendment. The sections

of the Code at **1999 jssne do not employ any
suspect classification. A legislature's decision not
to subsidize the exercise of a fundamental right
does not infringe that right and thus is not subject to

strict scrutiny. It was not irational for Congress o -~

decide that tax-exempt organizations such_ss TWR_

Thomas A. Troyer, H. David Rosenbloom, Albert G.
Lauber, Jr, and John G. Milliken filed a brief for
th¢ American Association of Museums et al. as
amici curiae urging affirmance.

Justice REHNQUIST delivered the opinion of the
Court.

Appellee  Taxation With Representation of
Washington (TWR) is a nonprofit corporation
organized to promote what it conceives to be the
public interest” in the area of federal *542 taxation.
It proposes to advocate its point of view before
Congress, the Executive Branch, and the Judiciary.
This case began when TWR. applied for tax exempt
status under § 501(c)(3) of the Internal Revenue
Code, 26 US.C. § 501(c)(3). The Internal

_.. . Revenue Service denied the application because it

appeared that a snbstantal part of TWR's activities
would congist of atternpting to influence legislation,

which is not permitted by § 501(c)(3).7™!

FN1. Section 501(cX3) granis exemption

should npot further benefit at the expense of
taxpeyers at large by obtaining a further subsidy for
lobbying. Nor was it irrational for Congress to
decide that, even though it will not subsidize
lobbying by charities generally, it will subsidize
lobbying by veterans' organizations, Pp.
2002-2004,

219 U.S.App.D.C. 117, 676 F.2d 715, reversed,

Solicitor General Lee argued the cause for
appellants in No, §1-2338, With him on the briefs
wete Assistont Attorney Gemeral Archer, Deputy
Solicitor Wallace, Stuart 4. Smith, Richard Farber,
and Robert S. Pomerance.

John Cary Sims argued the cause for appellee in
No, 81-2338, With him on the brief were Alan B,
Morrison and Thomas F. Field.t

t Briefs of amici curiae urging reversal wers filed
by Sheldon S, Cohen, Julie Noel Gilbert, Dennis B.
Drapflin, George H Gangwere, and Wilmer S
Schantz, Jr., for the Veteran of Foreign Wars of the
United States; by Joseph C. Zengerle and Zachary
R. Karol for the Disabled American Veterans et al.;
and by Mitchell Rogovin and George T, Frampton,
Jr., for the American Legion. '

to:
“Corporations, and any community chest,
fund, or foundation, organized and

operated  exclusively for  religious,
charitable, scientific, testing for publc
safety, literary, or educational purposes, or
to foster national or international amsteor
sports competition ..., or for the prevention
of cruelty to children or animals, no part of
the net earnings of which inpres to the
benefit of any private sharsholder or
individual, ro substantial part of the

tivities _of —WhICh _Is __carrying on

ropaganda, or otherwise atiempii
:?nﬂuenca gegm: gan:an (cxcept ag othorwise
provided In subsection' (h)), and which

does not participate in, or intervene in
(including the publishing or distributing of
statements), any political campaign on
behalf of any candidate for public office.”
(emphasis supplied).

TWR then brought this suit in District Court against
the appellants, the Commissioner of Intemnal
Revenue, the Secretary of the Tressury, and the
United States, seeking a declaratory judgment that it
qualifies for the exemption granted by § 501(c)(3).
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It claimed the prohibition against substantial
lobbying is unconstitutional under the First
Amendment and the equal protection component of
the Fifth Amendment's Due Process Clause ™V
The District Court granted summary judgment for
appellants. Omr appeal, the en banc Court of
Appeals for the District of Columbia Circuit
reversed, holding that § 501(c)(3} does not violate
the First Amendment but does violate the Fifth
Amendment. 219 US.App.D.C. 117, 676 F.2d 715
(CADC 1982). Appellants appealed pursuant to 28
U.S.C. § 1252, and TWR cross-*543 appealed.

We noted probable jurisdiction of the appeal, 459

U.S. 819, 103 8,Ct. 47, 74 L.Ed.2d 55 (1982).7%

FN2, The Due Process Clause imposes on

the Federal Government requiroments
comparable to those that the Equal
Protection Clause of the Fourtesnth
Amendment imposes on the states. E.g.,

under § 501(c)(3). The other, Taxation With
Representation, attempted to promote thé same
goals by influencing legislation; it had tax exempt
status under § S501(c)(4).* Neither predecessor
orgamization ‘wasg required to pay federal income
taxes, For purposes of our anslysis, there are two
principal  differences between §  501(c)(3)
organizations and '§ 501(c)(4} organizations.
Taxpayers who contribute to § 501(c)(3)
organizations are pemmitted by § 170(c)(Z) ¢o
deduct the amount of their contributions on their
federal income tax returns, while contributions to §
501(c)}4) organizations are not deductible. Section
501(c)X4) organizations, but not § 3501(c)(3)
organizations, are permitied to engage in substantial
lobbying to advance their exempt purposes.

FN4. Unless otherwise indicated, all
citations to statuies in this opinion refer to

7T T ihe nitémal Revenue Code, 26 U.S.C.

Schwelker v, Wilson, 450 U8, 221, 226 n:
6, 101 B.Ct. 1074, 1079' n 6, 67 LEdZd
186 (1981).

FN3. Appellants contend that we lack
junisdiction of the cross-appeal because 28
US.C. § 1252 refers only to appeals, and
this Courts Rule 12.4 only establishes a
procedure for taking a cross-appeal.
Section 1252 provides: -

“Arnry party may appeal to the Supreme

Cowt from an interlocutory or final

judgment, decree or order of sy court of
the United States ... holding an Act of
Congress unconstitutional in any civil
action ... to which the United States or any
of its agencies .. is a party.,” {emphasis
supplied). This language i3 broad enough
to encompass appellee's cross-appeal. We
hold that it does. Therefore, we deny the
appellants’ motion to dismiss, ad decide
the cross-appeal together with the appeal.

TWR was formed to take over the operations of two
other non-profit corporations. **2000 Ouos,
Taxation With Representation Fund, was organized

to promote TWR's goals by publishing a journal and -

Section-501(c)(4) grants exemption to:

“Civic leagues or organizations not
organized for  profit but operated
exclusively for the promotion of social
welfare, ... and the net eamnings of which
are devoted exclusively to charitable,
educational, or recreational purposes.”

In this case i i hibition
8 substantial lc'bbF' g in_§ 501{c)(3) because
i wan use iax- deductible contributions

support substanti g activities, To evaluate °

5 ¢ , It is necessary erstand the
effect’ of the tax exemption system enacted by
Congress.

Both tax exemptmnn a.nd tax-deducnblhty are a

tem. A tax exe-mpuon has much e same eHes
as a cagsh grant to the organization of ths amount of
tax it would have to pay on its income, Deductible
contributions are similar to cash grants of the
amount of a portion of the individual's contributions.
FN5 The system Congress has enacted provides
this kind of subsidy to non profit civic welfare
organizations gemerally, and an additional snbsidy
to those charitable organizations that do not engage
in substantial lobbying. In short, Congress chose

engaging in litigation; it had tex exempt status
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not to subsidize lobbying as extensively as it chose
to subsidize other activities that non profit

organizations undertake to promots the public .

welfare,

FNS. In stating that exemptions and
deductions, on one hand, are like cash
subsidies, on the other, we of course do not
mean to assert that they afe in all respects
identical See, eg, Walz v Tax
Commission, 397 US, 664, 674-676, 90
S.Ct. 1409, 1414-1415, 25 LEd2d 697
(1970); id, at 690-691, 90 S.Ct, at 1422

(Brennan, I, concurring); id, at 699, 90
8.Ct, at 1427 (opinion of Harlag, 1.).

It appears that TWR could still qualify for a tax
exemption under § 501(c)(4). It also appears that
TWR can obtain tax deductible contributions for its
non-lobbying activity by retmning to the dual
structure it used im the past, with a § 501(c)(3)
organization for non-lobbying activities and a §
501(c)4) organization for lobbying. TWR would,
of course, have to ensure that the § S501(c)(3)
organization did not subsidize the § 501(c)(4)
organization; otherwise, public fimds might be
1;s}‘:u\;gnt on an activity Congress chose not to subsidize.

FN6. TWR and some amici are concemed
that the JRS may impose stringent
requiremments that are unrelated to the
congressional purpose of ensuring that no
tax-deductible contributions are used to
pay for substantial lobbying, and
offectively make it impossible for a §
501(c)(3) organization to establish a §
301(c)Y4) lobbying affiliate. No such
requirement in the code of regulations has
been called to our attantion, nor have we
been able to discover one, The IRS
apparently requires only that the two
proups be separately incorporated and
keep records adequate to show that tax
deductible contributions are not used to
pay for lobbying. This is not unduly
burdensome.

We also note that TWR did not bring this
suit because it was unable (o operate with
the dual structure and seeks a less stringent
set of bookkeeping requirements. Rather,
TWR seeks to force Congress to subsidize
its lobbying activity. Ses Tr. of Oral Arg.
37-39.

-[ 1] *545 TWR contends that Congress' decision not
to__subsidize its lobbying  wviolates ~ the Vs

Amendment. Tt claims, relying on **2001Speiser

v. Kandall, 357 U8, 513, 78 5.Ct. 1332, 2 LEd.2d
1460 (1958), that the prohibition against substantial
lobbying by § 501(c)(3) organizations imposes an “
unconstitutional condition” on the receipt of
tax-deductible  contributions. _In Speiser, California
catablished a rule’ requiring anyone who sought to
take advantage of a property tax exemption to sign a
declaration stating that he did not advocate the
forcible overthrow of the Government of the United
States. This—Court—stated~ that “[flo deny an
exemption-to_claimants who engage in speech is in
effect to penalize them for the sarme speech™ Jd.,
at 518, 78 S.Ct., at 1338.

TWR i3 centzinly correct when it states that we have
held that the government may not deny a benefit to
a person because he exercises a constitntional right,
See Perry v. Sindermann, 408 U.S, 593, 597, 92
3.Ct. 2694, 2697, 33 L.Ed2d 570 {1972). But
TWR is just as certainly incorrect when it claims
that this case fits the Speiser-Perry model, The
Code does not deny TWR the right to receive
deductible coniributions to support its non-lobbying
activity, nor does it demy TWR any independent
benefit on account of its intention to lobby.
Congress has merely refused to pay for the lobbying
out of public monies. This Court has never held
that the Court must grant a benefit such as TWR
claims here to a person who wishes to exercise a
constitutional right.

*546 This aspect of the case is controlled by
Cammarano v. United States, 358 U.S. 498, 79
S.Ct. 524, 3 L.Ed.2d 462 (1959), in which we
upheld a Treasury Regulation that denied business
expense deductions for lobbying activities. We
held that Congress is not required bv the First
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S.Ct., at 533. In this case, like in Cammarano,
Congress has not infringed any First Amendment
rights or regulated any First Amendment activity.
Congress has simply chosen not to pay for TWR's
lobbying. We again reject the “notion that First
Amendment rights are somehow not folly realized
unless they are subsidized by the State” Id, at
515,79 S.Ct,, at 534 (Douglas, J., concuring). Y

FN7. Citizens Against Rent
Control/Coalition for Fair Housing v. City
of Berkeley, 454 U8, 290, 102 5.Ct. 434,
70 L.Ed.2d 492 (1981), upon which TWR
relies, is not to the contrary. In that case
the challenged ordinance regulated First
Amendment activity by limiting
individuals' ekpendimres of their own
money on political speech.

TWR  contends that Congress has
overnuled Cammarane by enacting §
162(e), which permits businssses to deduct
certain  lobbying expenses that are *
ordinary and necessary [business] expenses.
" See Brief for Appellee 13, It is
elementary that Congress' decision to
permit deductions does not affect this
Courts holding that refusing to permit
them does not violate the Constitution.

TWR. also contends that the equal protection
component of the Fifth Amendment renders the
prohibition against substantial lobbying invalid.

TWR. points out that § 170(c)(3) permits taxpayers'

to deduct confributions to veterans' organizations
that qualify for tax exemption under § 501{c)K19).

Qualifying veterans’ organizations are permitted to
labby as much as they want in furtherance of their
exempt purposes.NZ  *547 TWR argues that
because Congress has chosen to subsidize the
substantial lobbying activities of veterans'
organizations, it must also subsidize the lobbying of

- § 501{c)(3) organizations.

FN8. The rules goveming deductbility of
contributions to veterans' organizatons are
not the same as the analogous rules for §
501(c)(3) organizations. For example, an

individual may generally deduct up to 50%
of his adjusted gross income in
contributions to § 301(¢)(3) organizations,
but only 20% in contrbutions to veterans'
orpanizations. Compare § 170} 1)(A)
with § 170(b)(1)(B)., Taxpayers are
permitted to camy over  excess
contributions to § 501(c)(3) organizations,
but net veterans' organizations, to the next
year. -§ 170(d). There are other
differences. If it were entitled to equal
treatnent . with veterans' organizations,
TWR would, of course, be entitied only to
the benefits they receive, not to more.

[2103] statuto
if th i lation

classifications are vali

if_they bhear_a retiongl relation t© 3 legitimate,
governmental purpose, Statutes are subjectad to a
higher level of scrutity if they In with the

EXOICISO of a ental 11
m o R
classtﬁcatmn,

322 10 SCL 2671, 2690, &5
L.Ed. 2d 784 (1980) Legislatures have eapcmaﬂy
broad latitude in creating classifications and

distinctions in tax statutes, Morethanfortyyem-

ago we addressed these comments to an equal

otection challenge to tax legislation:

“The broad discretion as to clagsification possessed
by & legisleture in the field of taxation has long been
recognized.... The passage of time has only served
to underscore the wisdom of that recognition of the
large area of discretion whivh is needed by a
legislature in forraulating sound tax policies.

Traditionally classification has been a device for
fitting tax programs to local needs and usages in
order to achisve an equitable distribution of the tax
burden. It has, because of this, been pointed out
that in taxation, even more than in other fields,
logistatures possess the pgreatest freedom in
classification. Since the members of a legislature
necessarily enjoy a familiarity with local conditions
which this Court cannot have, the presnmption of
constitutionality can be overcome only by the most
explicit demonstration that a classification iy a
hostile and oppressive discrimination against
particular persons and classes, The burden is *548
on the one attacking the legislative arrangement to
negative every conceivable basis which might
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support it” Madden v. Kentucky, 309 U.5. 33,
87-88, 60 5.Ct 406, 407-408, 84 L.Ed. 590 (1940)
(footnotes omitted).

See also San Antonio School District v. Rodriguez,
411 U.S. 1, 4041, 93 S.Ct, 1278, 1300-1301, 36
L.Ed.2d 16 (1973); Lehnhauwsen v. Lake Shore
Aute Parts Co, 410 US. 256, 359-360, 93 S.Ct.
1001, 1003-1004, 35 L.Ed.2d 351 (1573).

[4) We have already explained why we conclude
that Congress has not violated TWR's First
Amendment rights by declining to subsidize its First
Amendment activities. The case would be different
if Congress were to discriminate invidiously in its
subsidies in such a way as to * ‘aim[ ] at the
suppression of dangerous ideas.” " Cammarano,
supra, 358 U.8, at 513, 79 5.Ct, at 533, quoting
Speiser, supra, at 519, 78 S.Ct, at 1338. But the
veterans’ organizations that qualify under §
501(c)(19) are entitled to receive tax-dedvctible
contributions regardless of the content of eny
speech they may use, including lobbying. We find
no indication that the statute was intended to
suppress any ideas or any demonstration that it has
had that effsct. The sections of the Internal
Revenue Code here at issue do not employ any
suspect classificetion. The distinction between
veterang'  organizations and other charitable
organizationy is not at all like distinctions based on
race or national origin,

(5] The Court of Appeals nonetheless held that “
strict scrutiny” i required becsuse the statute “
affect{s] First Amendment rights on a
discriminatory basis.” 219 U.S.AppD.C, at -—,
676 F.2d, at 728 (emphasis supplied). Its opinion
suggests that sirict scrutiny applies whenever

- Congress subsidizes some speech, but not all

speech. This is not the law. Congress could, for
example, grant funds to an organization dedicated
to combatting tesnage drug abuse, but condition the
grant by providing that none of the money received
from Congress shonld be used to lobby state
legislatures, Under Cammarano, such & statute
would be valid Congress might also enact a
statute providing public money *549 for an
organization dedicated to combatting teenage
alcohol abuse, and impose no condition against

using funds obtained from Congress for lobbying.
The existence of the second statuts would not make
the first statute subject to strict serutiny.

Congressicnal selection of particular entities or
persans for entitlement to this sort of largesse “is
obviously a matter of policy and discretion not open
to judicial review unless in circumstances which
here we are “*2003 not able to find. United States
v. Realty Co., [163 U.S. 427,] 444 [16 S.CL 1120,
1127, 41 LEd. 215} [ (1896) 1. Cincinnati Soap
Co. v. United Srates, 301 U.S. 208, 317, 57 S.Ct.
764, 768, 81 L.Ed. 1122 (1937). See also, id, at
313, 57 8.Ct, at 766; Alabama v. Texas, 347 U.S.
272, 74 3.Ct, 481, 98 L.Ed. 689 (1954). For the
purposes of this case appropriations are comparable
to tax exemptions and deductions, which are also “a
matter of grace [that] Comgress can, of course,
disallow .. as it chooses.” Commissioner v,
Sullivan, 356 U.8, 27, 78 8.Ct. 512, 2 L.Ed.2d 559
(1958). -
[6] These are scarcely novel principles. We have
held in several contexts that a legislature's decision
not to subsidize the exercise of a fandamental right
does not infringe the right, and thus is not subject to
strict scrutiny, Buckley v. Valeo, 424 US. 1, 96
S.Ct. 612, 46 L.Ed.2d 659 (1976), upheld a statate
that provides federal fimds for candidates for public
office who enter primary campaigns, but does not
provide fands for candidates who do not run in
party primaries, We rejected First Amendment and
equal protection challenges to this provision
without applying strict scrutiny. Id, 'at 93-108, 96
S.Ct, at 670-677. Harris v. McRae, 448 U.S. 297,
100 5.Ct. 2671, 65 L.Ed.2d 784 (1980), and Maker
V. Roe, 432 US. 464, 97 S.Ct 2376, 53 L.Ed2d
434 (1977), considered legisletive decisions not to
subsidize abortions, evem though other medical
procedures were subsidized. We declined to apply
strict scrutiny and rejected equal protection
challenges to the statutes.

The reasoming of these decisions is simple:
although government may not place cbstacles in the
path of a {person’s] exercise of .. freedom of
[specch], it need not remove thoss *$50 not of its
own creation.” Harris, supra, 448 U.S. at 316,
100 8.Ct, at 2688. Although TWR does not have
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as much money as it wants, and thus cannot exercise
its fresdom of speech as much as it would like, the
Constitution “does not confer an entitlement to such
funds as may be necessary to realize all the
edvantages of that freedom.” Id, at 318, 100 5.Ct,,
at 2688. As we said in Meaher “[clonstitutional
concerns are greatest when the State attempts to
impose its will by force of law...” 432 U.S,, at 476,
97 S8.Ct., at 2383, Where pgovernmental provision
of subsidies is not “aimed at the suppression of
dangerous ideas,” Cammarano, supra, 358 U.S., at
313, 79 8.Cr, at 533, its “power to eficourage
actions deemed to be in the public interest is
necessarily far broader.” Maher, supra, at 476, 97
S.Ct,, at 2383,

[7] We have no doubt but that this statute is within
Congress' broad power in this area, TWR contends
that § 501(¢)(3) organizations could better advance
their charitable purposes if they were permitted to
engage in substantial lobbying, This may well be
true. But Congress-not TWR or this Court-has the
authority to determine whether the advantage the
public would receive from additional lobbying by
charities is worth the money the public would pay to
subsidize that lobbying, end other disadvantages
that might accompany that lobbying. It appears
that Congress was concemed that exempt
organizations might use  tax-deductible
contributions to lobby to promote the private
interests of their members. See 73 Cong.Rec, 5861
(1934) (remarks of Semator Reed); Id, at 5959
(remarks of Senator La Follette). It is not irrational
for Congress to decide that tax exempt charities
guch as TWR should not further benefit at the
expense of taxpayers at large by obtaining a further
subsidy for lobbying,

[8] It is also not imrational for Congress to decide
that, even though it will not subsidize substantial
lobbying by charities generally, it will subsidize
lobbying by vetecrans' organizations. Veterans have
“been obliged to drop their own effairs and take up
the burdens of the nation,” Boone v. Lightner, 319
*551 U.S. 561, 575, 63 8.Ct. 1223, 1231, 87 L.Ed
1587 (1943), "subjecting themselves to the mental
and physical hazards as well as the sconomic and
family detriments which are peculiar to military
service and which do not exist in normal civil life.”

2004 0hnson v. Robison, 415 U.8, 361, 380, 94
S.Ct 1160, 1172, 39 L.Ed2d 389 (1974) Our
country has a long standing policy of compensating
veterans for their past contributions by providing
them with numercus advantages.™¥ This policy
has “always been deemed to be legitimats™
Personnel Administrator v. Feeney, 442 1.8, 256,
279, n. 25, 99 3.Ct. 2282, 2296, n. 25, 60 LEd.2d
870 (1979).

FNS. See, e.g., Personnel Administrator v,
Feeney, 442 U.8. 256, 99 S8.Ct. 2282, 60
LEd2d 870 (1979) (veterans' preference
in Civil Service employment); Johnson v,
Robison, 415 U.S. 361, 94 S.Ct. 1160; 39
L.Ed.2d 389 (1974) (educational benefits).

The issue in this case is not whether TWR nmst be
perruitied to lobby, but whether Congress is
required to provide it with public money with which
to lobby. For the reasons stated above; we hold
that it is not. Accordingly, the judgment of the
Court of Appeals is

Reversed, .

Justice BLACKMUN, with whom . Justice
BRENNAN and Justice MARSHALL join,
comcurTing.

1 join the Court's opinion. Because 26 U.S.C. § 501
's discrimination between veterans' organizations
and charitable organizations is not based on the
content of their speech, ante, at 2002, I agree with
the Court that § 501 does not deny charitable
orpanizations equal protection of the law. The
bepefit provided to veterans' organizations is
rationally besed on the WNation's time-honored
policy of “compensating veterans for their past
contributions.” Ante, st 2004. As the Court says,
ante, at 2002 and 2003, a statute designed to
discourage the expression of particular views would
present a very different question.

I also agree that the First Amendment does not
require the Government to subsidize protected
activity, ante, at 2001, *552 and that this principle
controls disposition of TWR's First Amendment
claim. I write separately to meke clear that in my
view the result under the First Amendment depends
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entirely upon the Court's necessary
assumption-which I share-about the ipanner in
which the Intemal Revenne Service administers §
501. S

If viewed in isolation, the lobbying restriction
contained in § S501(c)(3) violates the principle,
reaffirmed today, amte, at 2001, “that the
Government may not deny a benefit to a person
because he exercises a constitotional right”
Section 501(c)(3) does not merely deny a subsidy
for lobbying activities, see Cammarano v. United
States, 358 U.8, 498, 79 8.Ct. 524, 3 L.Ed.2d 462
(1959); it deprives an otherwize eligible
organization of its tax-exempt statis and its
eligibility to receive tax-deductible contributions for
all its activities, whenever one of those activities is “
substantia]l lobbying.” Because lobbying is
protected by the First Amendment, FEastern
Railroad Presidents Conf. v. Noerr Motor Freight,
Inc, 365 U.S. 127, 137-138, 81 S5.Ct. 523, 529-530,
5 L.Ed.2d 464 (1961), § 501(c)(3) therefore denies
a significant benefit fo organizations choosing to
exercige their constitotional rights, FN*

FN* Sea Speiser v. Randall, 357 U.5. 513,
518-519, 78 S8.Ct 1332, 1338, 2 L.Ed.2d
1460 (1958); Cammarane v. United
Stares, 358 U.S. 498, 515, 79 S.Ct. 524,
334, 3 L.EA&2d 462 (Dougles, 1.,
concurring) (denizl of business-expense
deduction for lobbying is constitutional,
but an attempt to demy all deductions for
business expenses to a . taxpayer who
lobbies would penalize unconstitutionally
the exercise of First Amendment rights);
cf. Harris v. McRae, 448 1.8, 297, 317 n.
19, 100 S.Ct 2671, 2688, n. 19, 65
LEd2d 734 (1980) (denial of welfare
benefits for abortion is constitutional, but
an attempt to withhold all welfare benefits
from one who exercises right tc an
ebortion probably would be
impermissible); Maher v. Roe, 432 U.S.
464, 474-475, n, 8, 97 3S.Ct 2376,
2382-2383, n. 8, 53 L.Ed2d 484 (1977)
(same),

The constitutional defect that would inhere in §
501(c)(3) alone is avoided by § 501(c)(4). As the
Court notes, amfe, at 2000, TWR may use its
present § 501({c)(3) organization for its nonlobbying
activities and may create a § 501{c)(4) affiliate to
pursue its charitable goals through lobbying, *553
The § 501(c)(4) affiliats would not be eligible to
receive tax-deductible contribotions.

**2005 Given this relationship between § 501(c)(3)
and § 501(c)(4), the Court finds that Congress'
purpose in imposing the lobbying restriction was
merely to emsure that “no tax-deductible
contributions are uwsed to pay for substantial
lobbying.” Ante, at 2000, n. 6; see ante, at 2001.

Consistent with that purpose, “[tThe IRS apparently
requires only that the two groups be separately
mcorporated end keep records adequate to show
that tax deductible contributions are not used to pay
for lobbying.” Ante, at 2000, n. 6. As long as the
IRS goes no further than this, we perhaps can safely

,,,,, say-that “[tThe Cods does not deny TWR the riglit to

receive deductible contributions to support its
nonlobbying activity, nor does it deny TWR any
independent benefit on account of its intention to
lobby.” Ante, at 2001, A § 501(c)(3)
organization's right to speak is not infringed,
because it is free to make known its views on
legislation through its § 501(c)(4) affiliate without
losing tax bencfits for its nonlobbying activities.

Any significant restriction on this channel of
communication, however, would negate the saving
sffect of § 501(c)(4). It must be remembered that §
501{c)(3) organizations retain their constitutionsl
right to speak and to petition the Govemment.

Should the IRS attempt to limit the control these
arganizationg exercise over the lobbying of their §
301(c)(4) affiliates, the First Ameéndment problems
would be insurmountable. It hardly answers one
person’s objection to a restriction on his speech that
another person, outside his control, may speak for
him. Similarly, an attempt to prevent § 501(c)(4)
organizations from lobbying explicitly on behalf of
their § 501(c)(3) affiliates would perpetuate §
301(c)(3) orpanizations’ inability to make kmown
their views on legislation without incurring the
unconstitutional penalty. Such restrictions would
extend far beyond Congress' mere refusal to
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subsidize lobbying. See ante, at 2000, n. 6. In my
view, *554 any such restriction would render the
statutory scheme unconstitutional.

I must assume that the IRS will continue to
administer §§ 501(c)(3) and 501(c)(4) in kecping
with Congress' limited purpose and with the IRS'
duty to respect and uphold the Constitution. I
therefore agree with the Court that the First
Amendment questions in this case are controlled by
Cammarano v. United States, 358 1.8, 498, 513,
79 5.Ct. 524, 533, 3 L.Ed.2d 462 (1959), rather
than by Speiser v. Randall, 357 U.S. 513, 518-519,
78 S.Ct. 1332, 1338, 2 L.Ed.2d 1460 {1958), and
Perry v. Sindermann, 408 U.8. 593, 597, 92 8.Ct
2694, 2697, 33 L.Ed.2d 570 (1972). L
U.S.Dist.Col., 1983.

Regan v. Taxation With Representation of
Washington

461 U.5. 540, 103 8.Ct. 1997, 76 L.EBd.2d 129;-51——
AFTR.2d 83-1294, 83-1 USTC P 9365, 1983-2
C.B.90

END OF DOCUMENT
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P

City of Los Angeles v. Alameda Books, Inc.
U.8.,2002,

Supreme Court of the United States
CITY OF L.OS ANGELES, Petitioner,

\Z
ALAMEDA BOOQKS, INC,, et al.
No. 00-799,

« e ——Argued Des. 4, 2001,
Decided May 13, 2002.

Adult businesses brought § 1933 actionm, challenging
city ordinance prohibiting operation of multiple
- 8&ultTbUSHdEEEs M single building. The United
——--States—DistrietCourt- for the Central District of
California, Dean D. Pregerson, J., granted summary
judgment for businesses. City appealed. The Ninth
Circuit Court of Appeals, Michael Daly Hawkins,
Circuit Judge, 222 F.3d 719, affirmed. Certiorarj
was granted. The Supreme Court, Justice O'Connor,
held that ity could reasonably rely on police
department study correlating crime patterns  with
concentrations of adult businesses when opposing
businesses' First Amendment challenge. :

Reversed and remanded.
Justice Scalia concurred and filed opinion.

Justice Kennedy concmred in Judgment and filed
cpinion.

Justice Souter filed dissenting opinion, in. which
Justices Stevens and Ginsburg joined and Justice
Broyer joined in part.

West Headnotes

[1] Constitutional Law 92 €150

92 Constitutional Law
2XVH! Freedom of Speech, Expression, and
Press

92X VII(A) In General
92XVIII(A)1 In General

92k1508 Time, Place, or Maoner

Restrictions
92k150% k. In General. Most Cited
Cases
(Formerly 92k90(3)) |

Reducing crime is a substantial government interest,
for purpose of justifying time, place and manner
regulatior of speech. U.S.C.A. Const. Amend. 1.

[2] Constitutional Law 92 €=2213

92 Constitutional Law
92XVIIl Freedom of Speech, Expression, and
Press
92X VII(Y) Sexual Expression
92k2203 Sexually Oriented Businesses;
Adult Businesses or Entertainment
92k2213 k Secondary FEffects. Most
Cited Cases
(Formerly 92k90.4(3))

Public Amusement and Entertainment 315T€=
91)

315T Public Amusement and Entertainment
31571 In Generat
315Tk4  Constitutional,
Regulatory Provisions
315Tk9 Sexually Oriented Entertainment
315Tk%(1) k. In General. Mast Cited

Statatory  and

Cases
(Formerly 376k3 Theaters and Shows)

City could reasonably rely on police department
study correlating crime patterns with concentrations
of adult businesses when opposing  First
Amendment chailenge to ordinance barring more
than one adult entertainment business in same
building, even though stmdy had focused on
single-use establishments; study fairly supported
city's ratiomale for ordinance, (Per Justice
O'Connor, with the Chief Justice and two Justices
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concurring and one Justice concurring in judgrneat).
U.8.C.A. Const. Amend. 1.
**] 728 *425 Syllabus FN*

FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenience of the reader. See United
States v. Detroit Timber & Lumber Co.,
200 U.S. 321, 337, 26 S.Ct. 282, 50 LEd.
499,

Based on its 1977 study concluding that
concentrations of adult entertainment
establishments are associated with higher crime
rates in surrounding communities, petitioner city
enacted an ordinance prohibiting such enterprises
within 1,000 feet of each other or within 500 feet of
a religious institution, school, or public park, Los
Angeles Municipal Code § 12,70{(C) (1978).

Because the ordinance's method of calculating
distances created a loophole permitting the
conceniration of multiple adult enterprises in a
single structure, the **1729 city later amended the
ordinance to prohibit “more than one adult
entertainment business in the same building.” §
127C) (1983} Respondents, two  adult
establishments that openly operats combined
bookstores/video arcades in vicladon of § 12.70(C),
a8 amended, sued under 42 U.S.C. § 1983 for
declaratory and injunctive relief, alleging that the
ordinance, on its face, wviolates the First
Amendment. Finding that the ordinance was not a
content-neytral regulation of speech, the District
Court reasoned that neither the 1977 study nor a
report cited in Hart Book Stores v. Edmisten, a
Fourth Circuit case upholding a similar statute,
supported a reasoneble belief that mnltiple-use aduit
establishments produce the secondary effacts the
city asserted as content-nevtral justifications for its
prohibition. Subjecting § 12.70(C) to  strict
scrutiny, the court granted respondents summary
judgment because it felt the city had not offered
evidence demonstrating that its prohibition was
necessary to serve a compelling government
interest. The Ninth Circuit affirmed on the
different ground that, even if the ordinance were
content neutral, the city failed to present evidence

* upon which it could reasonably rely to demonsirate

that its regulation of multiple-use establishments
was designed to servc ifs substantial interest in
reducing crime. The court therefors held the
ordinance invalid under Renmton v. Playtime
Theatres, Inc, 475 U.8. 41, 106 S.Ct 925, &9
L.Ed.2d 29.

Held: The judgment is reversed, and the case is
remanded,

222 F.3d 719, reversed and remanded.
Justice O'CONNOR, joined by THE CHIEF

JUSTICE, Justice SCALIA, and. Justice THOMAS, .

conchided that Los Angeles may reasonably rely
*426 on its 1977 study to demonstrate that its
present ban on multiple-use adult estgblishments

getves it interest im reducing crime. Pp,

T -

1733-1738.

—_———— - —

(a) The 1977 study's central component is a Los
Angeles Police Department report indicating that,
from 1965 to 1975, crime rates for, e.g., robbery
and prostitution grew much faster m Hollywood,
which had the city's largest concentration of adult
establishments, than in the city as a whole. The
city may reasonably rely on the police department's
conclusions regarding crime patterns to overcome
summary jodgment. In finding to the contrary on
the ground that the 1977 study focused on the effect
on  crime rates of a  concenfration of
establishments-not a concentration of operations
within a single establishment-the Ninth Circnit
misunderstood the study's implications, While the
study reveals that areas with high concentrations of
adult establishments are associated with high crime
rates, such areas are also areas with high
concentrations of adult operations, afbeit each in
separate establishrnents. It was therefore congistent
with the 1977 study's findings, and thus reasonable,
for the city to infer that reducing the concentration
of adult operations in a neighborhood, whether
within separate esteblishments or in one large
establishment, will reduce crime rates. Neither the
Ninth Circuit nor respondents nor the dissent
provides any reason to question the city's theory. If
this Court wers to accept their view, it would
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effectively require that the city provide evidencs
that not only supports the claim that its ordinance
serves an importent government interest, but also
does not provide support for any other approach 1o
serve that interest. Remtom specifically refused to
set such a high bar for municipalities that want to
address merely the secondary effects of protected
speech. The Court there held that 2 municipality
may rely on any evidence that is “‘reasomably
believed to be relevant” for demonstrating a
connection between speech and a substantial,
independent governmemt intersst, 475 U.S., at
51-52, 106 B.Ct. 925. This is not to say that a
municipality can get away with shoddy data or
reasoning. The municipality’s evidence must fairly
support it$ rationale for its ordinance. If plaintiffs
**1730 fail to cast direct doubt on this rationale,
either by demonstrating that the municipality's
evidence does not support its ratiomale or by
furnishing evidence that disputes the municipality's

factual findings, the municipality meets the Renton

standard. If plaintiffs succeed in casting doubt on a
municipality's rationale in either manner, the burden
shifts back to the municipality to supplement the
record with evidence renewing support for a theory
that justifies its ordinance. See, eg., Erie v. Pap's
AM, 523 US, 277, 298, 120 S.Ct. 1382, 146
L.Ed.2d 265. This case is at a very early stage in
this process. It amives on a summary judgment
motion by respondents defended only by complaints
that the 1977 study fails to prove that the city's
justification for its ordinance is necessarily*427
correct. Therefore, it must be concluded that the
city, at this stage of the litigation, has complied with
Renton's evidentiary requirement. Pp. 1733-1738.

(b} The Court need not resolve the parties’ dispute
over whether the city can rely on evidence from
Hart Book Stores to overcome summeary judgment,
nor respondents' alternative argument that the
ordinance is not a time, place, and manner
regulation, but is effectively a ban on adult video
arcades that must be subjected to strict scrutiny. P.
1738.

Justice KENNEDY concluded that this Court's
precedents may allow Los Angeles to impose its
regulation in the exercise of the zoning authority,

and that the city is not, at least, to be foreclosed by
summary judgment, Pp. 1739-1744,

{8) Under Renton v. Playtime Theatres, Inc., 475
US. 41, 106 8.Ct, 925, 89 L.Ed.2d 29, if a city can
decrease the crime and blight associated with adult
businesses by exercising its zoming power, and at
the same time leave the quantity and accessibility of
speech substantially undiminished, there is no First
Amendment objection, even if the measure
identifies the problem outside the establishments by
reference to the speech inside-that is, even if the
measure is content based. On the other band, a city
may not regulate the secondary effects of speech by
suppressing the speech itself. For example, it may
not impose a content-based fee or tax, see Arkansas
Writers' Project, Inc. v. Ragland, 481 U.8, 221,
230, 107 S.Ct. 1722, 95 LEd.2d 209, even if ths
government purports to justify the fes by reference
to secondary effects, 'see Forsyth County wv.

.. Nationalist Movement, 505 U.3. 123, 134-135, 112

5.Ct. -2395, 120 L.Ed.2d 101. That the ordinance
at issue is more a typical fand-use restriction thay a
law suppressing speech is suggested by the fact that
it is not limited to expressive activities, but extends,
e.g., to massage patlors, which the city has found to
cause the same undesirable secondary effects; also,
it is just one part of an elaborate web of land-use
regulations intended to promote the social valie of
the land as a whole without suppressing some
activities or favoring others, Thus, the ordinance is
not so suspect that it must be subjected to the strict
scrutiny that content-based laws demand in other
ingtances. Rather, it calla for intermediats scrutiny,
as Renton held. Pp. 1739-1741.

(b) Renton's description of an ordinance similar to
Los Angeles' a3 “content noutral,” 475 U.S., at 48,
106 8.Ct. 925, was something of a fiction. These
ordinances are content based, and should be so
described. Nevertheless, Renton’s central holding
is sound. P. 1741.

() The necessary rationale for applying
intermediate scrutiny is the promise that zoning
ordinances like the one at issue imay reduce the
costs of secondary effects without substantially
reducing speech. If two adult businesses are under
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the same roof, an ordinance requiring*428 them o
separate will have one of two results: One business
will either move elsewhere or close. The city's
premise cannot be the latter, The premise must be
that businesses-even those that have always been
under one roof-will for the most part disperse rather
than shut down, that the quantity of speech will be
substantially **1731 undiminished, and that total
secondary effects will be significantly reduced. As
to whether there is sufficient evidence to support
this proposition, the Court has coasistently held that
a oity must have latitude to experiment, at least at
the outset, and that very little svidence is required.

See, e.g., Renton, supra, at 51-52, 106 8.Ct. 925,

Here, the proposition to be shown is supported_by

common experience end a study showing a
correlation between the concentration of adult
establishments and crime. Assuming that the study
supports the city's original dispersal ordinance, most
of the necessary analysis follows.--To -justify the

ordinance at issue, the city may infer-from its study.

and from its own ‘experisnce-that twa adult
businesses under the same roof are no better than
two next door, and that knocking down the wall
between the two would not ameliorate any
undesirable secondary effects of their proximity to
one another. If the city's first ordinance was

justified, thercfors, then the second is toc. Pp.

1741-1743,

(d) Because these considerations seem well enough
established in common experience and the Court's
case law, the ordinance smvives summary
judgment. Pp. 1743-1744. |

O'CONNOR, 1, announced the judgment of the
Court and delivered an opinion, in which
REHNQUIST, C.J, and SCALIA and THOMAS,
J1., joined. SCALIA, J., filed a concurring opinion,
post, p. 1738. KENNEDY, J., filed an opinion
concurring in the judgment, post, p. 1735. SOUTER
. J., filed a dissenting opinion, in which STEVENS
and GINSBURQ, )., joined, and in which
BREYER, J., joined as to Part II, post, p. 1744,

Michael L, Klekner, Los Angeles, CA, for
petitioner.

John H. Weston, Loa Angeles, CA, for
respandents.For U.S, Supreme Court briefs,
see:2001 WL 535665 (Pet.Brief)2001 WL 1575796
(Resp.Brief)2001 WL 1104728 (Reply.Bricf)

*419 Justice O"CONNOR announced the judgment
of the Court and delivered an apinion, m which
THE CHIEF JUSTICE, Justice SCALIA, and
Justice THOMAS join,

Los Angeles Municipal Code § 12.70(C) (1983), as
amended, prohibits “the establishment or
matntenance of more than one adult entertainment
business in the samie building, structure or portion
thereof.” Respondents, two adult establishments
that each operated an adult bookstore and an adult
video arcade in the seme building, filed a suit under
Rev, Stat. § 1979, 42 U.S.C. § 1983 (1994 ed,,
Supp. V), alleging that § 12,70(C) violates the First
Amendment and seeking declaratory and injonctive
reliesf The District Court granted swnmary
judgment to respondents, finding that the city of
Los Angeles' prohibiion was a content-based
regulation of speech that failed sirict scrutiny. The
Court of Appeals for the Ninth Circuit affinmed, but
on different grounds. It held that even if §
12,70(C) were a content-nevtral regulation, the city
failed to demonstrate that the *430 prohibition was
designed to serve a substantial government interest,
Specifically, the Court of Appeals found that the
city failed to present evidence upon which it could
reasonably rely t0 demonstrate a lmk between
multiple-use adult establishments and negative
secondary effects. Therefore, the Court of Appeals
held the Los Angeles prohibition on such
establishments invalid under Renfon v. Playtime
Theatres, Inc, 475 U.8. 41, 106 8.Ct 925, 89
L.Bd.2d 29 (1986), and its precedents interpreting
that case. 222 F.3d 719, 723-728 (2000). We
reverse and remand. The city of Los Angeles may
reasonably rely on a study it conducted some years
before enacting the present version of*§ 12.70(C) te
demonstrate that its ban on multiple-use adult
establishments serves its interest in reducing crime,

17321

In 1977, the city of Los Angeles conducted a
comprehensive study of adult establishinents and
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conciuded that concentrations of adult businesses
are associated with higher rates of prostitution,
robbery, assaults, and thefis in surrounding
communities. See App. 35-162 (Los Angeles Dept.
of City Planning, Study of the Effects of the
Concentration of Adult Entertainment
Establishments in the City of Los Angeles {City
Plan Case No. 26475, City Council File No.
74-4521-83, June 1977). Accordingly, the ocity
enacted an ordinance probibiting the establishment,
substantial enlargement, or transfer of ownership of
an adult arcade, bookstore, cabaret, motel, theater,
or massage parlor or a place for sexual encounters
within 1,000 feet of another such enterprise or
within 500 feet of any religious nstitution, school,
or public park. See Los Angeles Municipal Code §
12.70(C) (1978).

There is evidence that the intent of the city council
when- epacting this prohibition was not only to
_disperse distinct adult establishments housed in
separate bu:ldmga, but also to disperse distinct adult
businesses operated under comunon ownership and
housed in a single structure. Ske App. 29 *431
(los Angeles Dept of City Planning,
Amendment-Proposed Ordinance to Prohibit the
Establishment of More than One Adult
Entertainment Business at a Single Location (City
Plan Case No. 26475, City Coumcil File No.
82-0155, Jan, 13, 1983)). The ordinance the city
enacted, however, dizected that “[tlhe distance
between any two adult entertainment businesses
shall be measured in a straight line ... from the
closest exterior structural wall of cach tusiness.”
Los Angeles Municipal Code § 12.70(D) (1978).

* Subsequent to enaciment, the city realized that this
method of calculating distances created a loophole
permitting the concentration of muitiple adult
enterprises in a single structurs.

Concerned that allowing an  adult-oriented
department store to replace a strip of adult
establishments could defeat the gosal of the original
ordinance, the city council amended § 12.70{C) by
adding & prohibition on “the establishment or
maintenance of more than one adult entertainment
business in the same building, structure or portion
thereof.” Los Angeles Municipel Code § 12.70(C)

(1983). The amended ordinance defines an “Adult
Entertaininent Business” as an adult arcade,
bookstore, cabaret, motel, theater, or massage
parlor or & place for sexual encounters, and notes
that each of these enterprises “shall comstitte a
separate adult entertainment business even if’
operated im conjunction with another aduilt
entertzinment business at the same sstablishment” §
12.70(B)(17). The ordinance uses the term *
business” to refer to certain types of goods or
services sold in adult establishments, rather than the
egtablishment jtself. Relevant for purposes of dhis
case are also the ordinance's definitions of adult
bookstores and arcades. An “Adult Bookstora” is
an operation that “has as a snubstantial portion of its
stock-in-trade and offers for sale™ printed matter
and videocassettes that emphasize the depiction of
specified sexual activities, § 12.70(BX2)(a). An

- adnlt arcade is an operation where, “for any form of

consideration,” five or fewer patrona together may
view films or videocassettes *432 that emphasize
the depiction of specified sexual activities. §
12.70{BX1).

Respondents, Alameda Books, Inc., and Highland
Books, Inc., are two adult establishments operating
in Los Angeles. Neither is located within 1,000
feet of another adult establishment or 500 feet of
apy religious institution, public park, or school

Each establishment occupies less than 3,000 square
feet. Both respondents rent and sell sexually

- oniented products, including videocasseties.

Additionally, both provide booths where patrons
can view videocassettes for a fee. Although
respondents are located in different buildings, each
operates its retail sales and rental operations in the
same commercial space in which its video booths
are located. There are no **1733 physical
distinctions between the different operations within
each establishment and each establishment has only
one entrance. 222 F.3d, at 721. Respondents
concede they are openly operating in violation of §
12.70(C) of the city’s code, as amended. Bnef for
Respondents 7; Brief for Petitioner 9.

After a city building inspector found in 1995 that
Alemeda Books, Inc., was operating both as an -
adult bookstore and an adult arcade in violation of
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the city's adult zoning regulations, respondents
joined as plaintiffs and sued under 42 U.S.C. § 1983
for declaratory and injunctive relief to prevent
enforcement of the ordinance. 222 F.3d, at 721.
At issue in this case is count I of the complaint,
which salleges a facial violation of the First
Amendment. Both the city and respondents filed
cross-motions for summary judgment.

The District Court for the Central District of
California initially deaied both motions on the First
Amendment issues in count I, concluding that there
was “a genuine issue of fact whether the operation
of a combination video rental and video viewing
business leads to the harmful secondary effecis
agsociated with 2 concentration of separate
businesses in a single urban area.” App. 255.

After respondents filed a motion for
reconsideration, however, the District *433 Cowmt
found that Los Angeles' prohibition on multiple-use
adult establiashments was not a comtent-neutral
reguietion of speech, App. to Pet. for Cert. 51. It
reasoned that neither the city's 1977 study nor a
report cited in Hart Book Stores v. Edmisten, 612
F.2d 821 (C.A4 1979) (upholding a North Carcolina
statnte thet also bammed multiple-use adult
establishinents), supported a reasonable belief that
multiple-use adult establishments produced the
secondary  offects the cily asserted as
content-neutral justifications for it3 prohibition.

App. to Pet, for Cert. 34-47. Therefore, the
Distriot Court proceeded to subject the Los Angeles
ordinance to strict scrutiny. Because it felt that the

city did not offer evidence to demonstrate that its

prohibition is necessary to serve a compelling
government jinterest, the District Court granted
summary judgment for respondents and issued a
permanent injunction enjoining the enforcement of
the ordinance against respondents, /4., at 51.

The Court of Appeals for the Ninth Circnit
affimmed, although on different grounds. The Court

of Appeals determined that it did not have to reach

the District Court's decision that the Los Angeles
ordinance was content based because, even if the
ordinance were content neutral, the city failed to
present cvidence upon which it conld reasomably
rely to demonstrats that its regulaton of

multiple-use establishments is “designed to serve”
the city's substantial interest in reducing crime,

The challenged ordinance was therefore invalid
wder Renfon, 475 US. 41, 106 S.Ct 925, 89
L.Ed2d 29, 222 F3id, at 723-724. Weo granted
certiorari, 532 U8, 902, 121 S.Ct. 1223, 149
LEd2d 134 (2001), to clarify the standard for
determining whether an ordinance serves a
substantial government interest under Renton, supra.

a

In Renton v. Flaytime Theaires, Inc., supra, this
Court congidered the wvalidity of a municipal
ordinance that prohibited any adult movie theater
from locating within 1,000 feet of any residential
zone, family dwelling, church, park, *434 or
school. Our analysis of the ordinance proceeded in
three steps. First, we found that the ordinance did
not ban adult theaters altogether, but merely
required that they be distanced from certain
sensitive locations. The ordinance was properly
analyzed, therefore, as a time, place, and manner
regulation. Id, at 46, 106 S5.Ct, 925. We next
considered whether the ordinance was contemt
neutral or content based. If the regulation wers
content based, it would be considered
presumptively invalid and subject to strict scrutiny.,
**1734S5imon & Schuster, Inc. v. Members of N.Y.
State Crime Victims Bd., 502 U.8. 105, 115, 118,
112 S.Ct. 501, 116 1.Ed.2d 476 (1991); Arkansas
Writers' Project, Inc. v. Ragland, 481 118, 221,
230-231, 107 S.C1. 1722, 95 L.Bd.24d 209 (1987).

Wo held, however, that the Renton ordinance was
aimed not at the content of the films shown at adult
theaters, but rather at the secondary effects of such
theaters on the surrounding community, namely, at
critne rates, property values, and the quality of the
city’s neighborhoods. Therefore, the ordinance was
deemed content neutral. Renfon, supra st 47-49,
106 S.Ct. 925. Finally, given this finding, we
stated that the ordinance would be upheld so long as
the city of Renton showed that its ordinance was
designed to serve a substantial government interest
and that reasonable altsmative avemues of
communication remained available. 475 US, at
50, 106 S.Ct. 925. We concluded that Renton had
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met this burden, and we upheld its ordinance. Id,
at 51-54, 106 S.Ct. 925.

The Court of Appeals applied the same analysis to
eveluate the Los Angeles ordinance challenged in
this case. First, the Court of Appeals found that the
Los Angeles ordinance was not a complete ban on
adult entertainment establishraents, but rather s sart
of adult zoning regulation, which Renton considered
& time, place, and manner regulation, 222 F.3d, at
723. The Court of Appeals turned 1o the second
step of the Renmfon analysis, but did not draw any
conclusions szbout whether the Log Angeles
ordinance was content based. It explained that,
even if the Los Angeles ondinance were content
neutral, the city had failed ta demonsirate, *435 as
required by the third step of the Renton analysis,
that its prohibition on  npwitiple-use  adult
establishments was designed to serve its substantial
interest in reducing crime. The Court of Appeals
noted that the primary evidence relied upon by Los
Angeles to demonstrate a link between combination
adult businesses and harmfial secondary effects was
the 1977 study conducted by the city's planning
department. The Court of Appeals found, however,
that the city could not raly on that study because it
did not “ *suppor{t) a reasonable belief that [the]
combination [of] businesses .. produced hammful
secondary effects of the type asserted.’ " 222 F.34,
at 724, For similar reasons, the Court of Appeals
also rejected the city’s attempt to rely on a report on
health conditions inside adult video arcades
described in Hart Book Stores, supra, a case that
upheld a North Carolina statute similar to the Los
Angeles ordinance challenged in this case,

The central component of the 1977 study i$ a report
on ¢ity crime pattetns provided by the Los Angeles
Police Department. That report indicated that,
during the period from 1965 to 1973, certain crime
rates grew much faster in Hollywood, which had the
largest concentration of adult ostablishments iu the
City, than in the city of Los Angeles as a whole,
For example, robberies increased 3 times faster and
prostitution 15 times faster in Holtywood than
citywide. App. 124-125.

[1) The 1977 study also contains reports conducted

directly by the staif of the Los Angeles Planning
Department that examine the relationship between
adult establishments and property vales, These
staff reports, however, are inconclusive. Not
surprisingly, the parties focus their dispute before
this Court on the report by the Los Angeles Police

Department. Because we find that reducing crime’

i3 a substantial government interest and that the
police department report's conclusions regarding
crime patterns may reasonably be relied upon to
overcome summary judgment against *436 the city,
we also focus on the portion of the 1977 study
drawn from the police department report.

The Court of Appeals found that the 1977 study did
not reasonably support the inferemce that a
concentration of adult operstions within & single
adult establishmeit produced greater levels of
criminal activity because the study focused on the
*ET3S  effect that & contceniration of
establishments-not a concentration of operations
within a single establishment-had on crime rates,
The Court of Appeals pointed out that the study
teated combination adult bookstore/arcades as
single establishments and did not study the effect of
any separate-standing adult bookstore or arcade.
222 F.34, at 724, '

[2] The Court of Appeals misunderstood the
implications of the 1977 study, While the study
reveals that areas with high concentrations of aduit
establishments are associated with high crime rates,
arcas  with high  concentrations of adult
establishments are also areas  with high

- concentrations of adult operations, aibeit each in,

separale establishments, It was therefare consistent
with the findings of the 1977 study, and thus
reasonable, for Los Angeles to suppose that a
concentration of adult establishments is correlated
with high crime rates because a concentration of
Operations in ome locale draws, for example, a
greater concentration of adult constmers to the
neighborhood, and a high density of such
consumers either attracts or generates crimina)
activity. The assumption behind this theory is that
having a number of adult operations in one single
adult establishment draws the same dense foot
traffic as having a number of distince adult
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establishments in close proximity, much as
minimalls and department stores similarly attract
the crowds of consumers. Brief for Petitioner 28,

Under this view, it is rational for the city to infer
that reducing the concentration of adult opérations
in a neighborhood, whether within separate

establishments or in one large establishment, will -

reduce crime rates.

*437 Neither the Court of Appeals, nor
respondents, nor the dissent provides any reason to
question the city's theory. In particular, they do not
offer a competing theory, let alone data, that
explains why the elevated crime rates in
neighborhoods with & concenmation of adut
establishments can be attributed entirely to the

presence of permanent walls between, and sepamte _

entrances to, each individual adult operation.
While the city certainly bears the burden of
providing evidence that suppoerts a link between
concentrations of adult operations and asserted
secondary effects, it does not bear the burden of
providing evidence that rules out every theory for
the link Tbetwsen concentrations of adult
establishments that is inconsistent with its own.

The error that the Court of Appeals made is that jt
required the city to prove that its theory about a
concentration of adult operations attracting crowds
of customers, much like a minimall or department
store does, is a necessary consequence of the 1977
study. For example, the Court of Appeals refused
to allow the city to draw the inference that “the
expansion of an adult bookstore to include an adult
arcade would increase” business activity and *
produce the harmful secondary effects identified in
the Study.” 222 F.3d, at 726. It reasoned that such
at inference would justify limits on the inventory of
an adult bookstors, not a ban on the combination of
an adult bookstore and an adult arcads, The Court
of Appeals simply replaced the city's theory-that
having many different operations in close proximity
attracts crowds-with its own-that the size of an
operation attracts crowds. If the Court of Appeals’
theory iz correct, then inventory limits make more
sense. If the city’s theory is comect then a
prohibition on the combination of businesses makes
more sense. Both theories are congistent with the

data in the 1977 stody. The Court of Appeals’

apalysis, however, implicitly requires the city to
prove that its theory is the only one that can
plausibly explain the data *438 becanse only in thig
manner can the city refute the Court of Appeals'
logic.

Respondents make the same logical error as the
Court of Appeals when they suggest that the city's
prohibition on multiuse establishments will raise
crime rates in certain neighborhoods because it will
**1736 force certain adult businesses to refocate to
areas without apny other adult businesses,

Respondents' claim assumes that the 1977 study

proves that all adult businesses, whether or not they. .

are located near other adult businesses, generate
crime, This {s a plausible reading of the results
from the 1977 study, but respondents do not
demonstrate that it is a compelled reading, Nor do

they provide evidence that reéfutes” the city's

intarpretation of the study, under-which the- vity's
prohibition should on balance reduce crime, If this
Court were nevertheless to accept respondents'
speculation, it would effectivaly requirs that the city
provide evidence that not only supports the claim
that its ordinance serves, an important government
interest, but also does not provide support for any
ather approach to serve that interest.

In Renton, we specifically refused to set such a high
bar for numicipalities that want to address merely
the secondary effects of protected speech. We held
that 8 mumicipality may rely on any evidence that is
“reasonably belisved t be relevant’ for
demonstrating a connection between speech and a
substantial, independent government interest 475
US., at 51-52, 106 S.Ct. 925; see also, e.g., Barnes
v. Glen Theatre, Inc., 501 U.8, 560, 584, 11] S.Ct.
2456, 115 LEd2d 504 (199]) {(SOUTER, 17T,
coficurring in judgment) (permitting municipalify to
use evidence that adult theaters are corrslated with
harmful secondary effects to support its claim that
nude dancing is likely to produce the same effects).
This is not to say that a municipality can get away
with stioddy data or reasoning. The municipality's
evidence must fairly support the mumicipality's
rationale for its ordinance. If plaintiffs fail to cast
direct doubt on this rationale, either by
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demonstrating that the municipality's*439 evidence
doss not - support ifs ratomale or by furnishing
evidence that disputes the municipality's factual
findings, the municipality meets the standard set
forth in Renfon. If plaintiffs succeed m casting
doubt on a mupicipality’s rationale in either manner,
the burden shifts back to the municipality to
supplement ths record with evidence renswing
support for a theory that justifies its ordinance.
See, e.g., Erie v. Pap's AM., 529 US. 277, 298,
120 S.Ct. 1382, 146 L.Ed.2d 265 (2000) (plurality
opinion). This case is at a very early stage in this
process, It amives on a summary fudgment motion
by reapondents defended omly by complaints that
the 1977 study fails to prove that the city's
justification for its ordinance is necessarily correct.
Therefors, we conclude that the city, at this stage
of the litigation, has complied with the evidentiary
requirement i Renton,

Justice SOUTER faults the city for relying on the
1977 study not because the study fails to support the
city's theory that adult department stores, like adult
- minimalls, attract customers and thus crime, but
becanse the city does not demonstrate that
freestanding single-use acult establishments reduce
ctime. See pos, at 1747-1749 (dissenting
opinion). In effect, Justice SOUTER asks the city
to demonstrate, not merely by appeal to common
sense, but also with empirical data, that its
ordinance will successfully lower crime. Our cases
have never required that municipalities make such a
showing, certainly not without actual and
convincing evidence from plaintiffs to the contrary,
See, e.g., Barnes, supra, at 583-584, 111 8.Ct. 2456
(SOUTER, I, concuming in judgment). Such a
requirement would go too far in undermining our
settled position that municipalities must be given a *
‘reasonable opportunity to experiment with
solutions' ” to address the secondary effects of
protected spesch. Renton, supra, at 52, 106 S.Ct
925 (quoting Young v. American Mini Theatres,
Inc., 427 U.S. 50, 71, 96 S.Ct. 2440, 49 L.Ed.2d
310 (1976) (pharelity opinion)). A municipality
considering an innovative solution may not have
data that could demonstrate the efficacy of its
proposal bocause *d440 the solution would, by
definition, not have been implemented previously.

The city's ordinance banning mmlitiple-use**1737
adult establishments is soch a  solution
Respondents contend that there are no adult video
arcades in Los Angeles County that operate
independently of adult bookstores. See Brief for
Respondents 41. But without such arcades, the city
does not have a treatment group to compare with
the control group of wmultiple-use adult
establishments, and without such a comparison
Justice SOUTER would strike down the city's
ordinance, This leaves the city with no means to
address the secondary effects with which it is
concerned.

Our deference to_the evidence presented by the city
of Los Angeles iz the product of a carefal balance
between competing imterests. On the one hand, we
have an “obligation to exercise independent
judgroent when First Amendment rights are
implicated.” Twrner Breoadcasting System, Inc. v.
FCC. 512..1U.8.. 622, 666, 114 S.Ct. 2445, 129
L.Ed.2d 497 (1994) (plurelity opinion); ses also
Landmark Cominynications, Inc. v. Virginla, 435
U.S. 8§29, B43-844, 98 S.Ct. 1335, 56 LEd2d 1
(1978). On the other hand, we must acknowledge
that the Los Angeles City Council is in a better
position than the Jndiciary to gather and evaluate
data on local problems. See Tumer, supre, at
665-666, 114 8.Ct. 2445; Erie, supra, st 297-298,
120 §5.Ct. 1382 (plurality opinion). We are also
guided by the fact that Remfon requires that
municipal ordinances receive only intermediate
scrutiny if they are content neutral. 475 U.S,, at
48-50, 106 S8.Ct. 925. There is less reason to be
concerned that municipalities will use these
ordinances to discriminate against unpopular
speech. See Erie, supra, at 298-299, 120 .S.Ct
1382,

Justice SOUTER would have wus rethink this
balance, and indead the entire Renton framework
In Renton, the Court distinguished the inguiry into -
whether a municipal ordinance is content neutral
from the inquiry into whether it is “designed to
serve a substantial government interest and do not
unressonably  limit  alternative avenues of
communication.” 475 U.8,, at 47-54, 106 S.Ct. 925.
The former requires courts to verify that the “
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predominate concerns” motivating the *44]
ordinance “were with the secondary effects of adult
[speech], and not with the content of adolt [speech].
¥ Id, at 47, 106 S.Ct. 925 (emphasis deleted) The
latter inquiry goes one step furtker and asks whether
the municipality can demonstrate & connection
between the speech regulated by the ordinance and
the secondary effects that motivated the adoption of
the ordipance. Only at this stage did Remton
contempiate that courts would examine evidence
concerning regulated speech and secondary effects.
id, at 50-52, 106 S.Ct 925. Justice SOUTER
would either merge these two inquiries or move the
evidentiary analysis into the Inquiry on content

neutrality, and raise the evidentiary bar that a

municipality must pass. His logic is that verifying
that the ordinance actually reduces the secondary
cffects esserted would ensure  that zoning

regulations are not merely content-based regulations

in disguise. See post, at 1746.

— ——— i -t mar AR e 4 e —

We think this proposal umwise. First, none of the
parties request the Court to depert from the Renton
framework. Nor is the proposal fairly
encompassed in the question presemted, which
focudes on the sorts of evidence upon which the city
may rely to demomstrate that its ordinance is
designed to scrve a substantial governmental
interest. Pet. for Cert. i. Second, there is no
evidence sagpgesting that courts have difficulty
determining whether municipal ordinances are
motivated primarily by the content of adult speech
or by its secondary effects without looking to
ovidence connecting such speech to the asserted
secondary effects. In this case, the Court of
Appeals has not yet had an opportunity to address
the issue, having assumed for the sake of argument
that the city's ordinance is content neutral, 222
F.3d, at 723. It would be inappropriate for this
Court to reach the question of content nsutrality
befors permitting the lower court to pass upon it

Finally, Justice SOUTER does **1738 not clarify
the sort of evidence upon which municipalities may
rely to meet the evidentiary burdep he would
require, It is easy to say that courts must demapd
evidence *442 when “common experience” or “
common assumptions” are incorrect, see post, at
1747, but it is difficult for courts to know ahead of

time whether that condition is met. Municipalities
will, in general, have greater experience with and
understanding of the secondary effects that follow
certain protected speech than will the courts. See

Erie, 529 VU8, at 297-298, 120 S.Ct 1382

(pluality opimion). For this reason our .cases
require only that municipalities rely upon evidence
that is “ ‘reasonably believed to be relevant’ * to
the secondary effects that they seek to address. Id,
at 296.

I

The city of Los Angeles argues thet its prohibition
on multiuse establishments draws farther

from a study of the poor health conditions in adult
video arcades described in Hart Baok Stores, a case
that upheld a North Carolina ordinance similar to

* that challenged here. See 612 F.2d, at 8238-829, n.

9. Respondents argue that the city cannot rely on
evidence from Har! Book Stores because the city
cangot prove it examined that evidence before it
enacted the current version of § 12.70(C). Brief for
Respondents 21. Respondents note, moreover, that
unsanitary conditions in adult video arcades would
persist regardless of whether arcades were operated
in the same buildings as, say, adult bookstores. Thid.

We do not, however, need to resolve the parties’
dispute over evidence cited in Hart Book Stores,
Unlike the city of Renton, the city of Los Angeles
conducted its own study of adult businesses. We
have concluded that the Los Angeles study provides
cvidence to support the city's theory that a
concentration of adult operations in one locale
attracts crime, and can be reasonably relied upon to
demonstrate that Los Angeles Municipal Code §
12.70{C) (1983) is designed to promote the city's
Interest in reducing crime. Thersfore, the city need
not present foreign studies to overcome the
sumtnary judgment against it.

*443 Before concluding, it should be noted that
respondents argue, as an alternative basis to systain
the Court of Appeals' judgment, that the Los
Angeles ordinance s not a typical zoning
regulation. Rather, respondents explain, the
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prohibition on multiuse adult establishments is
effectively a ban on adult video arcades beciuse no
such business exists independently of an aduit
bockstore. Brief for Respondents 12-13.

Respondents request that the Court hold that the
Los Angeles ordinance is not a time, place, and
manner regulation, and that the Court subject the
ordinance to strict scrutiny. This also appears to be
the theme of Justice KENNEDY's concurrence, He
contends that “[a] city may not assert that it will
reduce secondary effects by reducing speech in the
same proportion.” Posf, at 1742 (opinion
concurring in  judgment). We consider that
unobjectionable  proposition as  simply a
reformulation. of the requirement that an ordinance
wamants intermediate scrutiny only if it is a time,
place, and manner regulation and not a ban. The
Court of Appeals heid, however, that the city's
prohibition on the combination of adult bookstores
and arcades is not a ban and respondents did not

. petition for review of that determination.

Accordingly, we reverse the Court of Appeals'

judgment granting summary judgment to
respondents and remand the case for further

proceedings.

It is so ordered.

Justice SCALIA, concurring,

I join the plirality opinion becanse I think it
represents a correct application of our jurisprudence
concerning regulation of the “secondary cffects™ of
pornographic speech, As I have said elsewhere,
however, in a case such as this our First Amendment
**173% traditons make “secondary effects”
amalysis quits unnecessary. The Constitution does
not prevent those communities that wish to do so
from regulating, or indeed entirely suppressing, the
business of pandering*d44 sex, See, eg, Erie v.
Pap's A M, 529 U.S. 277, 310, 120 S.Ct. 1382, 146
L.EBd2d 265 (2000) (SCALIA, J., concwming in
judgment); F#/PBS, Inc, v. Dallas, 493 US. 215,
256-261, 110 S.Ct, 596, 107 L.Ed.2d 603 (1990)
(SCALIA, J., concurring in part and dissenting in
part). \

Justice KENNEDY, concurring in the judgment.
Speech can produce tangible consequences, It can
change minds. It can prompt actions. These

primary effects signify the power and the necessity
of free speech. Speech can also cause secondary
effects, however, unrelated to the impact of the
speech on its audience, A newspaper -factory may
cause pollution, and a billboard may obstruct a
view. These secondary consequences are not
always immune from regulation by zoning lews
even though they are produced by speech.

Municipal governments know  that  high
concentrations of adult businesses can damage the
value and the integrity of a neighborbood. The
damage iz measursble; it is all too real. The law
does not require a city to ignore these consequences
if it uses ity zoning power in a reasonable way to
ameliorate them without suppressing specch. A
city's “interest in attempting to preserve the quality
of urban life is one that must’ be accorded high
respect.” Young v. dnterican Mini Theatres, Inc.,
427 U.S. 50, 71, 96 S.Ct. 2440, 49 L.Ed.2d 310

(1976) (plurality opinion).

The question in this case is whether L.os Angeles

"can seek to reduce these tampible, adverge

consequences by separating adult speech businesses
from one another-even two businesses that have
always been under the same roof. In my view our
precedents may allow the city to impose its
regulation in the exercise of the zoning authority,
The city is not, at least, to be foreclosed by
summary judgment, so I concur in the judgment,

This separate statement Seems to me necessary,
however, for two reasons. First, Remton v,
Playtime Theatres, inc., 475 U.3. 41, 106 S.Ct
9235, 89 L.Ed2d 29 (1986), described a similar
ordinance as “content neutral,” and I agree with the
dissent that the designation *445 i3 imprecise.
Second, in my view, the plunality's application of
Renton might comstitute a subtle expansion, with
which I do not concur.

I

In Renton, the Court determined that while the
matenial inside adult booksiores and movie thesters
is spesch, the consequent sordidness outside is not,
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The challenge is to correct the latter while leaving
the former, as far as possible, untouched. If a city
can decrease the crime and blight associated with
certain speech by the traditionmal exercise of its
zoning power, and at the same time leave the
quantity and accessibility of the speech substantially
undiminished, there is no First Amendment
objection. This is go even if the measure identifies
the problem outside by reference to the speech
inside-that is, even if the measure is in that sense
content basged,

On the other hand, a city may not regulate the
secondary effects of speech by “SUppressing

speech itseif. A city may not, for ax%let 1mpose |
a_conteni-baged fse or fax. nee as_Writers'
t,_Jnc. v. Ragland, 3.

. T, 230, 107
S.Ct. 1722, 95 L. (TOfhcial

scrutiny of the content o cations as is
for % in% a tax is entm:% m%aﬁ%& with the
First Amendment's antee of m of the press
7). Thus 1s trye even if the government purparts to

justify the fee b raforanca to secondary effects,

ee Jor ationalist 305
.8, 123 134-1 S 2395 d.2
101 (1992). Though the inference may be
inexorable that a city cou uceé secon ary
etfects citg Speec a p

bk | strategy. wpose and  effect of—a

zoning ordinance must be to reduce secundary
effects and not to reduce spesch.

A zoning measure can be consistent with the First
Amendment if it is likely to cause a significant
decrease in gecondary effects and a trivial decrease
in the quantity of speech. It is well documented
that multiple adult businesses in close proximity
may change the character of a neighborhood *446
for the worse. Those same businesses spread
across the city may not have the same deleterious
effects. At least in theory, a dispersal ordinance
causes these businesses to separate rather than to
close, 30 negative externalities are diminished but
speech is not,

The calculusg is A familiar one to city planners, for
many enterprises other than adult businesses also
cause undesirable externalities. Factories, for

example, may cause pollution, so a city may seek to
reduce the cost of that extemality by restricting
factories to areas far from residential
neighborhoods, With careful urban planning a city
in this way may reduce the costs of pollution for
communities, while at the same time allowing the
productive work of the factories to continue, The
chaflenge is to protect the activity inside whlle
controlling side effects outside.

Such an ordinance might, like a speech resiriction,
be “comtent based™ It might, for example, single
out slaughterhouses for specific zoning treatment,
testricting themn to a particularly remots patt of
town. Without kmowing more, however, one would
hardly presume that because the ordinance is
specific to that business, the city seeks to
discriminate against it or help a favored group.

One would presume, rather, that the ordinance
targets not the business but its perticular noxious

side effects, But cf Slaughter-House Cases, 16— _

Wall. 36, 21 1.Ed. 394 (1872). The business might
well be the city's most valued enterprise;
nevertheless, because of the pollution it causes, it
may warrant special zoning treatment. This sort of
singling out is -not impermissible content
discrimination; it is gensible wrban planning, Cf
Fillage of Euclid v. Ambler Realty Co., 272 U.S.
365, 388, 47 S.Ct, 114, 71 LEd 303 (1926} (“A
nuisance may be merely a right thing in the wrong
place,-like a pig in the parlor instead of the
barnyard, If the wvalidity of the lepislative
classification for zoning purposes he fairly
debatable, the legislative judgment muat be allowed
to control™),

*447 True, the First Amendment protects speech
and not slaughterhouses. But in both contexts, the
inference of impermissible discrimination is wnot
strong. An equally strong inferemce is that the
ordinance is targeted pot at the activity, but: at its
side effects. If a zoning ordinance is directed to the
secondary effects of adult speech, the ordinance
does not necessarily constitute impermissible
content discrimination. A zoning law need not be
blind to the secondary effects of adult speech, so
long as the purpose of the law i3 not to suppress it.
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The ordimance at issne in this case is not limited to
expressive activities, It also extends, for example,
to magsage parlors, which the city has found to
cause sitnilar secondary effects. See Los Anpeles
Municipal Code . §§ 12.70(B)}(8) (1978),

12.70(B)(17) (1983), 12,70(C) (1986), as amended.

This ordinance, moreover, is just one part of an
elaborate web of land-use regulations in Los
Angeles, all of which are intended to promote the
social value of the land as a whole without
suppressing some activities or favoring others. See
§ 1202 (“The purpose of this article is to
consolidate and coordinate all existing zoming
regulations and provisions into one comprehensive
zoning plan .. in order to encourage the most
appropriate use of land .., and to promote the health,
safety, and the general welfare ..."}. All this further
suggests that the ordinance is more in the nature of
a typical land-use restriction and less in the nature
of a law suppressing speech.

**1741 For these rsasons, the ordinance is not so
suspect that we mmst employ the unsual rigorous
analysis that content-based laws demand in other
instances, The ordinance may be a covert attack on
speech, but we ghould not presume it to be s0. In

- the language of our First Amendment doctrine it

calls for intermediate and not strict scrutiny, as we
held in Renton.

*448 1]

In Renfon, the Court began by noting that a zoning
ordinance is a time, place, or manner restriction.
The Court then proceeded to copsider the question
whether the ordinance was “content based.” The
ordinance “by its terms [was] designed to prevent
crime, protect the city's retail trade, maintain
property values, and generally protec[t] and
preserv[e] the quality of [the city's] neighborhoods,
commercial districts, and the quality of urban life,
not to suppress the expression of unpopular views.”
475 U.S,, at 48, 106 S.Ct. 925 (interal quotation
marks omified). On this premise, the Court
designated the restriction “content neutral.” [bid.

The Court appeared to recognize, howsver, that the

. 4067, 2002 Daily Joumnal D.A.R. 5167, 15 Fla, L. Weekly Fed. S 267

designation was something of a fiction, which,
perhaps, is why it kept the phrass in quotes; After
all, whether a statute i3 content neutral or content
based is something that can be determined on the
face of it; if the statute describes speech by content
then it is content based. And the ordinance in
Renton “weat{ed] theaters that specialize in adult
films differently from other kinds of theaters.” Jd,
at 47, 106 S.Ct. 925. The fiction that this sort of
ordinance is content neutral-or “content peutral”-is
perhaps more confusing than helpful, as Justice
SOUTER. demonstrates, ses post, at 1745
(dissenting opinion). It is also not a fiction that has
commanded our consistent adherence. Ses Thomas
v. Chicago Park Dist., 534 U.S. 316, 322, and n. 2,
122 8.Ct. 775, 151 L.Ed.2d 783 (2002) (suggesting
that a licensing scheme targeting oaly those
businesses purveying sexuslly explicit speech is not
content mneutral). These ordinances are content
based, and we should call them so.

Nevertheless, for the reasons discussed above, the
ceniral holding of Renfon i3 sound: A zoning
restriction that is designed to decrease secondary
effects and not speech should be subject .to
intermediats rather than strict scrutimy, Generaily,
the government has no power to resirict speech
based on content, but there are exceptions to the
rule. See *449Simon & Schuster, Inc, v. Members
of N.Y. State Crime Victims Bd, 502 U.S, 105,
126-127, 112 S.Ct. 501, 116 L.Ed.2d 476 (1991)
(KENNEDY, J., concwring in judgment). And
zoning regulations do not automatically raise the
specter of impermissible comtent discrimination,
even if they are content based, because they have a
prima facie legitimate purpose: to limit the negative

externalities of land use, As a matter common
experi " CES are more

LS LI (MR Sl Al e LIS CS 10 A vk,

ar newspapars. The zoning contex
provides a built-in legitimate rationale, which rebuts
the wusual presumption that contsnt-based
restrictions are unconstitutional. For this reason,
we apply intermediate rather than strict scrotiny,

i
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The namrow question presented in this case is
whether the ordinance at issue is invalid “becanse
the city did not study the negative effects of snch
combinations of adult businesses, but rather relied
on judicially approved statutory precedent from
other jurisdictions.” Pet. for Cert. i. This question
i3 actually two questions. First, what propasition
does a city need to advance in order to sustain a
secondary-eifects ordinance? Second, how much
evidence is required to support the proposition?
The plurality skips to the second question and gives
the correct answer; but in my view more attention
must be given to the first.

**1742 At the outset, wo must identify the claim a
city must make in order to justify a content-based
zoning ordinance. As discussed above, a city must

.advance some basis to show that its regulation has

the purpose and effect of suppressing secondary
effects, while leaving the quantity and accessibility
of -speech substantinily intact. The ordinance may
identify the speech based on content, but only as a
shorthand for identifying the secondary -effects
cutgide. A city may not assert that it will reduce
secondary effects by reducing speech in the same
proportion. On thiz point, I agree with Justice
SOUTER. See post, at 1746. The rationale of
*450 the ordinance must be that it will suppress
secondary effects-and not by suppressing speech,

The plurality's statement. of the proposition to be
supported is somewhat different. It sugpests that
Los Angeles could reason as follows: (1) "a
concentration of operations in one locale draws ... a
greater conceniration of adult consumers to the
neighborhood, and a high density of such
consumers either attracts ot generates criminal
activity”; (2) “having a number of adult operations
in one single aduit establishment draws the same
dense foot traffic as having a number of distinct
adult establishmeats in close proximity”™; (3) “
reducing the concentration of adult operations in a
neighborhood, whether within separate
establishments or in one large establishment, will
reduce crime rates.” Ante, at 1735,

These propositions all seem reasonable, and the
inferences required to get from one to the next are

sensible. Nevertheless, this syllogism fails to
capture an important part of the mquiry. The
plurality's analysis does not address how speech will
fare under the city's ordinance, As discussed, the
necessary ratonale for applying intermediate
scrutiny is the promise that zoning ordinances like
this one may reduce the costs of secondary effects
without substantially reducing speec:h. For this

reason, it does not suffice to sa that inconvenience
will reduce demand and fewer patrans will lead to

fewer secondary eftects. This reasoning would as

easily justify s confeni-Gased fax: Incieased prices
il reduce demand, and Jewer customers will mean

fe_w__gg secondary effects. DUt a content-based 1ax
not be justified in this manner. See Arhansa.s

riters Project, Inc. v. Ragland, 481
m g5 L.Ed2d 2 or. h
County v. Nationalist Movemen 112
0L ,221}_, It :s no tnak

to reduce secondary effects by reducing speech or
its andiencs; but a city may not attack secondary
effects indirectly by attacking speech.,

The analysis requires a fow more steps. If two
adult businesses are under the same roof an
ordinance requiring them *451 to separate will
have one of two results: One business will either
move elsewhere or clcse The city's premise

capnot be the latter. It i3 frue that cutting admlt -

Wﬂmﬂuwm%
e proportionately. But again, a promis

proportional  reduction  does not  suffice.

Lonfent-based taxes could achieve that, yet these
are EE' ermissible,

The premise, therefore, must be  that
businesses-even those that have always been under
one roof-will for the most part disperse rather than
shut down. True, this promise hes its own
conundrum. As Justice SOUTER writes, “[t]he
city ... claims no interest in the proliferation of adult
establishments.” Post, at 1748. The claim,
therefore, must be that this ordinance will cause two
businesses to split rather than one to close, that the
quantity of speech will be substantially
undiminisbhed, and that total secondary effects will
be significantly reduced. This must be the
rationale of a dispersal statute. '
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Only after identifying the proposition to be proved
cae we ask the second part of the question
presented: is there sufficient evidemce to support
the proposition? As to this, we have consistently
held that a city must have latitude 1o experiment, at

**1743 least at the outset, and that very little’

evidence is required. See, eg., Renton, 475 U.S.,

at 31-52, 106 S.Ct. 925 (“The First Amendment

does not require a city, before enacting such an
ordinance, to conduct new studies or produce
evidencé independent of that already generated by
other cities, so long as whatever evidence the city
relies upon is reasonably believed to be relevant to
the problem that the city addresses™); Young, 427

U8, at 71, 96 S.Ct 2440 (“IT]he ¢ity must be

allowed & reasonable opportunity to experiment
with solutions te admitiedly serious problems™);
Erie v. Pap's AM., 529 US. 277, 300-301, 120
S.Ct. 1382, 146 L.Ed.2d 265 (2000) (plurality

- - opinion). As a general matier, cowrts should not be
. in the business of second-guessing fact-bound
" empirical assessments of city planners. Seée

Renton, sypra, at 51-52, 106 S.Ct. 925, The Los
Angeles City Council*452 kmows the streets of Los
Apgeles better than we do. See Twrner
Broadcasting System, Inc. v. FCC, 512 U.8, 622,
665-666, 114 §.Ct. 2445, 129 L Ed.2d 497 (19%4);
Erie, supra, at 297-298, 120 S.Ct. 1382 (plurality
opinion). It is entitled to rely on that knowledge;
and if its inferences appear reasomable, we should
not say there is no basis for its conclusion.

In this case the proposition to be shown is
supported by a single swmdy and common
expertence, The city's study shows e corrclation
between the concentration of adult establiskments
and crime. Two or more adult businesses in close
proximity seem to attract a eritical mass of unsavory
characters, end the crime rate may increase as a
result. The city, therefore, sought to disperse these
businesses. Los Angeles Municipel Code §
127(Cy (1983), a8 amended. This original
ordinance is not challenged here, and we may
assume that it is constitutional,

If we assume that the study supporta the original
ordinance, then most of the necessary analysis
follows. We may posit that two adult stores next

door to each other attract 100 patrons per day. The
two businesses split apart might attract 49 patrons
each. (Two patroms, perhaps, will be discouraged
by the incomvenience of the separation-a relatively
small cost to speech) On the other hand, the
reduction in secondary effects might be dramatic,
because sccondary effects may require a critical
mass, Depending on the economics of vice, 100
potential customerafvictims might attract a coferie
of thieves, prostitutes, and other ne‘er-do-wells;
yet 49 might attract none at all. If so, a dispersal
ordinance would cause a great reduction in
secondary effects at very small cost to speech,

Indeed, the very absence of secondary effects might
increase the audience for the speech; perhaps for
svery two people who are discouraged by the
inconvenience of two-stop shopping, another two
are encouraged by hospitable surroundings. In that
case, secondary effects might be oliminated at no
cost to *453 speech whatsoever, and both the city
and the speaker will have their interests well served,

Only one small step remaing to justify the ordinance
at issue in this case, The city may next fafer-from
its study and from its own experience-that two adult
businegses under the same roof are no better than
two next door. The city could reach the reasonable
conclusion that knocking down the wall between
two adult businesses does not ameliorats any
undesimble secondary effects of their proximity to
one another. If the city's first ordinance was
justified, therefore, then the second is too.

Dispersing two adult businesses under one roof is
reasonably likely to cause a substantial reduction in
secondary effects while reducing speech very little,

v .

These propositions are well established in common
experience and in zoning policies that we have
already cxamined, and for these reasons this
ordinance is not iavalid en its face. If these
assumptions **1744 can be proved unsound at trial,
then the ordinance might not withstand intermediata
scrutiny, The ordinance does, however, survive the
summary judgment motion that the Court of
Appeals ordered granted in this case.
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Justice SOUTER, with whom Justice STEVENS
and Justice GINSBURG join, and with whom
Justice BREYER joina as to Part I, dissenting.

In 1977, the city of Los Angeles studied seotions of
the city with high and low concentrations of aduit
business establishments catering to the market for
the erotic. The city found no certain correlation
between the location of thoss establishments and
depressed property values, but it did find some
correlation between areas of higher concentrations
of such business and higher crime rates. On that
basis, Los Angeles followed the sxamples of other
cities in adopting a zoning ordinance requiring
dispersion of adult *454 catablishments. 1 assume
that the ordinance was constitutional when adopted,
see, e.g., Yowng v. Ameyican Mini Theatres, Inc.,
427 U.8. 50, 96 5.Ct. 2440, 49 L.Ed.2d 310 (1975),
and assume for purposes of this case that the

original ordinance remains valid today, PNt

FN1. Although amicus Fimst Amendment
Lawyers Association argues that recent
studies refute the findings of adult business
correlations with  secondary  effects
sufficient to justify such am ordinance,
Brief for First Amendment Lawyers
Association as dmicus Curige 21-23, the
issu¢ is one I do not reach.

The city subsequently amended its ordinance to
forbid clusters of such businesses at one address, as
in a mall, The city has, in tum, taken s third step to
epply this amendment to prohibit even a single
proprietor from doing business in a traditional way
that combines an adult bookstore, selling books,
megazines, and videos, with an adult arcads,
consisting of open viewing booths, where potential
purchasers of videos can view tham for a fee.

From a policy of dispersing adult establishments,
the city has thus moved to a policy of dividing them
in two, The justification claimed for this
application of the new policy remains, however, the
1977 survey, as supplemented by the aunthority of
one decided case on regulating adult arcades in
another State. The case authority is not on point,
sec Infra, at 1748, n. 4, and the 1977 survey

provides no support for the breakup policy. Its
evidentiary insufficiency bears emphasis and is the
principal reason that I respectfully dissent from the
Court's judgment today.

I

This ordinance stands or falls on the results of what
our cases speak of as jintermediate scrutiny,
generally contrasted with the demanding standard
applied under the First Amendment to a
content-based regulation of expression. The
variants of middle-tier tests cover a grab bag of
restrictive statutes, with 2 corresponding varicty of
justifications. *455 While spoken of as content
neutral, these regulations are not uniformly distinet
from the content-based reguiations calling for
scrutiny that is strict, and zoning of businesses
based on their sales of expressive adult oaterial
receives mid-level scrutiny, even though it raises a
risk of content-based restriction. It is worth being
clear, then, on how oclose to e content basis adult
business zoning cen get, and why the application of
2 middle-tier standard to zoning regulation of adult
bookstores calls for particular care,

Because content-based regulation applies to
expression by very reason of what is said, it carries
a high risk that expressive limits are imposed for the
sake of suppressing a meseage that is disagreeable
to listensrs or readers, or the government. See
Consolidated Edison Co. of N.Y. v. Public Serv,
Comm'n of N. ¥, 447 U.8. 530, 536, 10¢ S.Ct.
2326, 65 L.Ed.2d 319 (1980) ("[W]hen regulation
is based on the content of speech, governmental
action must be scrutinized more carefuily to ensure
**1745 that communication has not been
prohibited merely because public officials
disapprove the speaker's views” (internal quotation
marks omitted)). A restricion based on content
survives only on a showing of necessity to serve a
legitimate and compelling povernmental interest,
combined with least restrictive narrow taitoring to
serve it, see United States v. Playboy Entertainment
Group, Inc, 529 U.S. 803, 813, 120 S.Ct 1878,
146 L.Ed.2d 865 (2000); since merely protecting
listeners from offense at the message is not a
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legitimate interest of the government, see Cokhen v.
California, 403 U.§, 15, 24-25, 91 §.Ct, 1780, 29
LEd2d 284 (1971), strict scrutiny leaves few
survivors.

The comparatively softer intermediate scrutiny is
reserved for regulations justified by something other
than content of the message, such as a
straightforwerd restriction going only to the time,
place, or manner of speech or other expression. It
is easy to see why review of such a regulation may
be relatively relaxed. No one has to disapgree with
any message to find something wrong with a
loudspeaker at three in the moming, see *456
Kovacs v. Cooper, 336 U.8. 77, 69 S.Ct. 448, 93
L.Ed. 513 (1949); the sentiment may not
provoke, but being blasted out of a sound sleep
does. In such a case, we ask simply whether the
regulation is “parrowly tailored to serve a
significant govermmental imterest, and ... leave(s]
open ample altemative channels for communication
of the information” Clark v. Community for
Creative Non-Violence, 468 U.S, 288, 293, 104
8.Ct. 3065, 82 L.Ed.2d 221 (1984). A middle-tier
standard is also applied to limits on expression
through action that is otherwise subject to
regulation for nonexpressive purposes, the best
known example being the prohibition on destroying
draft cards as an act of protest, United States v.
O'Brien, 391 U.S, 367, 88 S.Ct. 1673, 20 LBd.24
672 (1968); hers a regulation passes muster “if it
furthers an important or substantial governmental
interest ... unrelated to the suppression of free
expression” by a restriction “no greater than is
essential to the furtherance of that interest” id., at
377, 88 S8.Ct. 1673. As mentioned already, yet
another middle-tier variety is zoning restriction as a
means of responding to the “secondary effects” of
adult businesses, principally crime and declining
property valies in the neighborhood. Renfon .
Playtime Theatres, Inc., 475 U.8. 41, 49, 10§ 5.Ct.

925, 89 £, Ed.2d 29 (1986).FN2

FN2. Limiting such effects qualifies as 2
substantial governmental interest, and an
ordinance has beecn said to survive if it is
shown to serve such ends without

unreasonably [imiting altematives. Renton,

475 1J.8., at 50, 106 S.Ct. 925, Because
Renton  called its  secondary-effects
ordipance a mere time, place, or manner
restriction and thereby glossed over the
rols of content in secondary-effects zoning,
see infra, at 1745, 1 belisve the soft focus
of its statement of the middle-tier test
should be rejected in favor of the United
States v. (FBrien, 391 U.8. 367, 88 S.Ct,
1673, 20 L.Ed.2d 672 (1968), formulation
quoted above. O'Brien is a closer relative
of secondary-sffects zoning than mere
time, place, or manner regulations, as the
Court has implicitly recognized. Erie v.
Pap's AM. 529 U.8. 277, 289, 120 8.Ct
1382, 146 L.Ed.2d 265 (2000) (phurality
opinion).

Although this type of land-use restriction has even
been called a variety of time, -place; -or- manner-
regulation, id, at 46, 106 3.Ci. 925, equating a.
secondary-effects zoning regulation with a mere
regulation of tme, place, or manner jumps over an
important difference between them. A restriction
on loudspeakers has no obviows relationship to the
substance of *457 what is broadcast, while a
zoning regulation of businesses in adult expression
just as obviously does. And while it may be true
that an adult business is burdened only because of
its secondary effects, it is clearly burdened only if
its expressive products bave adult content. Thus,
the Court has recognized that this kind of
regulation, though called content neutral, occupies a
kind of limbo between full-blown, content-based
restrictions and regulations that apply without any
reference to the substance of what is said. /d, at
47, 106 S.Ct. 925.

**1746 It would in fact make sense to give this kind
of zoning regulation a First Amendment label of its
own, and if we called it content correlated, we
would not only describe it for what it is, but keep
alert to a risk of content-based regulation that it
poses. The rigk lies in the fact that when a law
applies selectively only to speech of particular
content, the more precisely the content is identified,
the preater is the opportunity for government
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censorship. Adult speech refers not merely to
sexually explicit content, but to speech reflecting a
favorable view of being explicit about sex and a
favorable view of the practices it depicts; a
restriction oo adult content is thus also a restriction
tuwning on a particular viewpoint, of which the
goverament may disapprove.

This risk of viewpoint discrimination is subject to 2
relatively simple safeguard, however. If combating
secondary effects of property devaluation and crime
is truly the reason for the regulation, it is possible to
show by empirical evidence that the effects exist,
that they are caused by the expressive activity
subject to the zoning, and that the zoning can be
expected either to ameliorate them or to enhance the
capacity of the government fo combat them (say, by
concentrating them i one area), without
suppressing the expressive activity itself. This
capacity of zoming regulation to address the
practical problems without eliminating the speech
is, after all, the only possible excuse for speaking of
gecondary-effects zoning as akin to time, place, or
manner regulations.

*458 In examining claims that there are causal
relationships between adult businesses and an
increase in  secondary effects (distinet from
disagreement), and between zoning and the
mitigation of the effects, stress needs to be placed
on the empirical character of the demonstration
available. See Metromedia, Inc. v. San Diego, 453
U.S. 490, 510, 101 S.Ct. 2882, 69 L.Ed2d 8§00
{1881) (“[Nudgments defying objective
evaluation .. must be carefully scrutinized to
determine if they are only a public rationalization of
an impermissible purpose”); Young 427 U.S., at
84, 96 S.Ct 2440 (Powell, J., concurring) (*
[Clourts must be alert ... to the possibility of using
the power to zons as a pretext for suppressing
expression’), The weaker the demonstration of
facts distinct from disapproval of the “adult”
viewpoint, the greater the likelihood that nothing
more than condemnation of the viewpoint drives the

rogulation.™N?

FN3. Regulation of commercial speech,

which is like secondary-effects zoning in
being subject to an intermediate lovel of
First Amendment scrutiny, ses Ceniral
Hudson Gas & Elec. Corp. v. Public Serv.
Comm'n of N. ¥, 447 U.8. 557, 569, 100
S.Ct. 2343, 65 L.Ed.2d 341 (1980),
provides an instructive parallel in the cages
enforcing an evidentiary requirement to
ensure that an asserted rationale does not
cloak an illegitimate governmental motive,
See, e.g., Rubin v. Coors Brewing Co,
514 .S, 476, 487, 115 5.Ct. 1585, 131
L.Ed2d 532 (1995); Edenfleld v. Fane,
507 U.S8. 761, 113 S8.Ct 1792, 123
L.Ed.2d 543. (1993), The governments *
burden is not satisfied by mere speculation
or conjecture,” but omnly by ©
demonstrat{ing] that the ‘harms [the
government] recites are real and that its
restriction will in fact alleviate them to a
—e—.material ._degres.” M, at 770771, 113
S.Ct. 1792. For unless this “critical”
requirement is met, Rubin, supra, at 487,
115 S.Ct. 1585, “a State could with ease
restrict commercial speech in the service
of other objectives that could not
themselves justify a burden co comimercial
expression,” Edenfield, supra, at 771, 113
S.Ct. 1792,

Equal stress should be placed on the point that
requiring empirical justification of c¢laims about
property valus or crime is not demanding anything,
Herculean. Increased crime, like prostitution and
muggings, and declining property values in areas
surrounding adult businesses, are all readily
observable, often to the untrained eye and certainly
to the police officer and wban planner, These
barms can be shown by police reports, crime
statistics, and studies of marlet*459 value, all of
which are within a municipality's capacity or
available from the distilled experiences of
comparable communities. See, eg, **1747
Renton, supra, at 51, 106 5.Ct. 925; Young, supra,
at 55, 96 8.Ct. 2440,

And precisely becanse this sort of evidence is
readily available, reviewing courts need to be wary
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when the government appeals, not to evidence, but
to an uncritical common sense in an effort to justify
such a zoming restriction. It is not that common
sense is always illegitimate in First Amendment
demonstration. The need for independent proof
* varies with the point that has to be established, and
zoning can be supported by common experience
when there is no reason to question it. We have
appealed to common sense in analogous cases, even
if we bave disagreed about how far it took us. See
Erie v. Pap's AM, 529 US. 277, 300-301, 120
S.Ct. 1382, 146 L.Ed.2d 265 (2000) (phwality
opimion); Id, at 313, and n. 2, 120 S.Ct 1382
(SOUTER, J., concurring in part and dissenting in

pert). But we most be careful about substituting - - -

common assumptions for evidepce, when the
evidence is as readily available as public statistics
and municipal property valuations, lest we find out
when the evidence is gathered that the assumptions

are hiphly debatable. The record in this very case ~
makes the point. It has become.a commonplace, -~ -

based on our own cases, that concentrating adult
establishments drives down the walye of
neighboring property used for other purposes. See
Renton, 475 U8, at 51, 106 8.Ct 925; Young,
supra, at 53, 96 S.Ct. 2440. In fact, however, the
city found ¢hat gencral assumption unjustified by its
1977 study. App. 39, 45.

The lesson is that the lesger scrutiny applied to
confent-correlated zoning restrictions is no excuse
for a government's failure to provide a factual
demonstration for claims it makes about secondary
effects; on the contrary, this is' whet demands the
demonstration. See, e.g., Schad v. Mount Ephraim,
452 U.S. 61, 72-74, 101 8.Ct 2176, 68 L.Bd.2d
671 (1981). In this case, however, the government
has not shown that bookstores confaining viswing
booths, isolated from other adult establishments,
increase*460 crime or produce other nepative
secondary effects in surrounding neiphborhoods,
and we are thus left without substantial justification
for viewing the city's First Amendment restriction
ag content correlated but not simply content baged.
By the same token, the city has failed to show any
_causal relationship between the breakup policy and
elimination or regulation of secondary effects,
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Qur cases on the subject have referred to studies,
undertaken with varying degrees of formality,
showing the geographical correlations between the
presence or concentration of adult business
establishments and enhanced crime mafes or
depressed property wvalues. Ses, eg, Renton,
supra, at 50-51, 106 8.Ct, 925; Young, 427 U.S., at
55, 96 S.Ct 2440. Althongh we have held that
intermediate  scrutiny of  secondary-effects
legislation does not demand a fresh evidentiary
study of its factual basis if the published results of
investigations eisewhere are “reasonmably” thought
to be applicable in a different municipal setting,
Renton, supra, at 31-52, 106 8.Ct. 925, the city here
took responsibility to make its own enquiry, App.

- 35-162, As already mentioned, the study was

inconclusive as to any correlation between adult
business and lower property values, id, at 45, 106

8.Ct. 925, and it reporied oo association betwaen

higher crime rates and any isolated aduit
establishments. But it did find a geographical
correlation of higher concentrations of aduit
establishments with higher crime rates, id, at 43,
106 5.Ct, 925, and with this stdy in hand, Los
Angeles enacted its 1978 ordinance requiring
dispersion of adult stores and theasters. This
original position of the ordinance is not challenged
today, and I will assume its justification on the
theory accepted in Youmg, that eliminating
concentrations of adult establishments will spread
out the documented secondary effects and render
them more manageable that way.,

**1748 The application of the 1983 amendment
now before us is, however, a different rmatier. My
concern is not with the *461 assumption behind the
amendment itself, that a conglomeration of adult
businesses under one roof, as in a minimall or adult
department store, will produce undesirable
secondary effects comparable to what a cluster of
separate adult establishments brings about, anre, at
1735. That may or may not be so. The assumption
that is clearly unsupported, however, goes to the
city's supposed interest in applying the amendment
to the book and video stores in question, and in
applying it to break them up. The city, of course,
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claims no interest in the proliferation of adult
establishtnants, the ostensible consequence of
splitting the seles and viewing activities so as to
produce two stores where once there was one. Nor
does the city assert any interest in limiting the sale
of adult expressive material as such, or reducing the
number of adult video booths in the city, for that
would be clear comtent-based regmiation, and the
city was careful in its 1977 report to disclaim any
such intent. App. 54,717

FN4. Finally, the city does not assert an
interest in curbing amy secondary effects
within the combined bookstore-arcades.
In Hart Book Stores, Inc. v. Edmisten, 612
F.2d 821 (1979), the Fourth Circuit upheld
a similar ban in North Carolina, relying in
patt on a county health department report
on the results of an inspection of several of
.. the... combined. adult bookstore-video
arcades in Wake County, North Carolina.
Id, at 828-829, n. 9. The inspection
revealed unsapitary conditions  and
evidence of salacious activities taking
place within the video cubicles. /bid The
city introduces this case to defend its
breakup policy although it is not clear from
the opinmion how separating these video
arcades from the adult bookstores would
deter the activitios that took place within
them. In any event, while Remton v
Playtime Theatres, Inc., 475 U.8. 41, 106
S.Ct. 925, 89 L.Ed.2d 29 (1986), allowed a
city to rely on the experiences and studies
of other cities, it did not dispense with the
requirement that “whatever evidence the
¢ity relies upon [be) reasonably believed to
be relevant to the problem that the city
addresses,” Jd, at 51-52," 106 S.Ct 925,
and the evidence relied upon by the Fourth
Circuit is certainly not necessarily relevant
to the Los Angeles ordinance. Since
November 1977, five vyears before the
enactment of the ordinance at issue, Los
Angeles has regulated adult video booths,
prehibiting doors, setting minimum levels
of lighting, and requiring that their

interiors be fully visible from the entrance
to the premises. Los Angeles Municipal
Code §§ 103.101(}), (). Thus, it scems
less likely that the unsanitary conditions
identified in Hart Book Stores would exist
in video arcades in Los Angeles, and the
city has suggested no evidence that they
do, For that reason, Hart Book Stores
gives no indication of 2 substantial
governmental interest that the ban on
multinse  adult establishments ' would
further,

*462 Rather, the city apparently assumes that a
bookstore selling videos and providing viewing
booths produces secondary effects of crime, and
more crime than would result from having a single
store without booths in one part of town and a video
arcade in another,™7 But the city neither says this
in so many words por proffers amy evidence to
support even the simple proposition that an
otherwise lawfully located adult bookstore
combined with video booths will produce any
criminal effects, The Los Angeles stndy treats such
combined stores as one, ses id, at §1-82, 96 S.Ct.
2440, and draws no gemeral conclusion that
individual stores spread apart from other adult
establishments (as wnder the basic Los Angsles
ordinance) are associated with any degres of
criminal activity above the general morm; nor has
the city called the Court's attention to any other
empirical study, or even anecdotal police evidence,
that supports the city's assumption. In fact, if the
Los Angsles study sheds any light whatever on the
city's position, it is the light of skepticism, for we
may fairly suspect that the study said nothing about
the secondary sffects of *#1749 freestanding stores
because no effects were observed, The reasonable
suppogition, then, is that splitting some of them up
will have no consequence for secondary effects
whatever, FN6

FN5, The plurality indulges the city's
assumption but goes no further to justify it
than stating what is obvious from what the
city's study says about concentrations of
adult establishments (but not isolated
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ones): the presence of several aduit
businesses in one neighborhood draws “a
greater concentration of adult consumers to
the neighborhood, [which] either attracts
or generates criminal activity.” Amre, at
1735.

FNG6, In Renton, the Court approved a
zoning ordinance “aimed at preventing the
secondary effects caused by the presence
of even ome such theater in a given
neighborhood.” 475 U.S,, at 50, 106 S.Ct,
925. The city, however, does not appeal
to that decision to show that combined
bookstore-arcades isolated from other
adult establishments, like the theaters in
Renton, give rise to negative secondary
effects, perhaps recogpizing that such a
finding would only call into doubt the
sensibility of the city's decision to
proliferate such businesses. See anfe, at
1736. Although the question may be open
whether a city can rely on the experiences
of other cities when they confradict its dwn
studies, that question is not implicated
here, as Los Angeles relics exclusively on
its own study, which is tellingly silent on
the question whether isolatsd adult
establishments have any bearing on
criminal activity. '

*463 The inescapable point is that the city does not
even claim that the 1977 study provides any support
for its assumption. We have previously accepted
studies, like the city's own study here, as showing a
cansal connection between concentrations of adult
business and identified secondary effects N7
Since that is an acceptable basis for requiring adult
businesses to disperse when they are housed in
separate premises, there is certainly a relevant
argument to be made that restricting their
concentration at one spacious address should have
some effect on sales and traffic, and effscts in the
neighborhood. But even i that argument may
justify a ban on adult “minimalls,™ ante, at 17335, it
provides no support for what the city proposes to do
here. The bookstores involved here are not
concentrations of traditionally separate adult

buginesses that heve been studied and shown to
have an association with secondary effects, and they
exemplify no new form of concentration like a mall
under one roof. They are combinations of selling
and viewing activities that have commonly been
combined, and the plurality itself recognizes, ante,
at 1736, that oo study conducted by the city has
reported that this type of traditional business, any
more than any other advlt business, has a
comrelation with secondary effects *464 in the
absence of concentraton with other adult
establishments in the neighborhood. And even if
splitting viewing booths from the bookstores that
continue to scll videos wera to tum some customers
away {or send them in search of video arcades in
other neighborhoods), it is nothing but speculation
to think that marginally lower traffic to one store
would have any measurable effect on the
neighborhood, let alone an effsct on associated
crime that has never been shown to exist in the first
place. N8 '

FN7. As already noted, u. 1, supra, amicus
First Amendment Lawyers Association
argues that more recemt studies show no
such thing, but this case involves no such
challenge to the previously accepted causal
tonnection.

FM8. Justice KXENNEDY would indulge
the city in this speculation, so long o5 it
could show that the ordinance will “leav[e]
the quantity and accessibility of speech
subatantially intact.” Ante, at 1742
(opinion concurring in judgment). But the
suggestion that the speculated
consequences may justify
content~correlated regulation if speech is
only slightly burdened turns intermediate
scrutiny on its head. Although the goal of
intermediate scrutiny is to filter out laws
that unduly burden speech, this is achieved
by examining the asserted governmental
interest, not the burden on speech, which
must simply be no greater than necessary
to forther that interest. Erfe, 529 .S, at
301, 120 S.Ct. 1382; see also n. 2, supra.
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Nor has Justice KENNEDY even shown
that this ordinance Isaves speech *
substantially intact” He posits an
example in which two adult stores draw
100 customers, and ceach business
operating separately draws 49, Ante, at
1743, It does not follow, however, that a
combined bookstore-arcade that draws 100
customers, when split, will vield a
bookstore and arcade that together draw
nearly that many customers. Given the
now double outlays required to operate the
businesses at different locations, see infia,
at 1751, the far more likely outcome is that
the stand-alone vidso store will go out of
business. (Of course, the bookstore owner
could, consistently with the ordinance,
continne to operats video booths at no
charge, but if this were always
commercially feasible then the city would
face the separate problem that under no
theory could a rule simply requiring that
video booths be operated for free be said
to reduce secondary effects.)

®*%]750 Nor is the plurality's position bolstered, as
it seems to think, anfe, at 1736, by relying on the
statement in Rentor that courts should allow cities a
“ ‘reasopable opportunity to experiment with
solutions to admittedly sericus problems,' " 475
U.8,, at 52, 106 S.Ct. 925, The plurality gverlooks
a key distinction between the zoning regulations at
issue in Remton and *465 Youmg (and in Los
Angeles as of 1978), and this new fos Angeles
breakup requirement. In those two cases, the
municipalities' substantial interest for purposes of
intermediate scrutiny was an interest in choosing
batween two strategies to deal with crime or
property value, each strategy tied to the businesses'
location, which had been shown to have a cansal
copnection with the secondary effects: the
municipality could either concentrate businesses for
a concentrated regulatory strategy, or disperse them
in order to spread out its regulatory efforts. The

limitations on location required no further support -

than the factual basis tying location to secondary
effects; the zoning approved in those two cases had
no effect on the way the owners of the stores carried

‘on their adult businesses beyond comtrolling

location, and no heavier burden than the location
limit was approved by this Court.

The Los Angeles ordinance, however, does imposs
a heavier burden, and one lacking any demonstrable
connection to the interest in crime comirol. The
city no longer accepts businesses as their owners
choose to conduct them within their own four walls,
but bars a video arcade im a bookstore, &
combination shown by the record to be
comumercially natural, if not universal. App, 47-51,
229-230, 242. Whereas Young and Renton gave
cities the choice between two strategies when each
was causially related to the city's interest, the
plurality today. gives Los Angeles a right to
experiment”’ with a First Amendment restriction in
response to a problem of increased crime that the
city has never even shown to be associated with
combined bockstore-arcades standing alone, But
the goveriment's freedom of experimentation
canoot displace its burden under the intermediate
scrutiny standard to show that the restriction on
speech is no greater than cssemtial to realizing an
important objective, in this case policing crime,

Since we cannot make even a best puess that the
city’s breakup policy will have any effect on crime
*466 or law enforcement, we are a very far cry from
any assurance against covert content-based

regulation. ™N¥

FN9. The pilurality's assumption that the
city's “motive" in applying
secondary-effects zoning can be entirely
compartimentalized from the proffer of
evidence required fo justify the zoning
scheme, gnte, at 1737, is indulgent to an
unrealistic degree, as the record in this
case shows. When the original dispersion
ordinance was enacted in 1978, the city's
study showing a correlation between
concenirations of adult business and higher
crime rates showed that the dispersal of
adult businesses was causally related to the
city's law enforcement interest, and that in
tun was a fair indication that the city's
concern was with the secondary effect of
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higher crime rates. When, howaver, the
city takes the firther step of breaking up
businesses with no showing that e
traditionally combined business has any
agsociation with a higher crime rate that
could be affected by the breakup, there is
no indication that the breakup policy
addresses a secondary effect, bul there is
reason: to doubt that secondary effects are
the city's concern. The plurality seems to
ask us to shut our eyes to the city's failings
by emphasizing that this case is merely at
the stage of summary judgment, ante, at
1736, but ignores the fact that at this
summary judgment stage the city has made S
it plain that it relies on no evidence beyond
the 1977 study, which provides no support
for the city's action.

And concern with content-based regulation g
targeting a viewpoint is right to the point here, as L e
witness a fact that involves no guesswork. If we

take the city's breakup policy at its face, enforcing it

will mean that in every case two establishments will

operate instead of the traditional one. Since the

city presumably does not wish **1751 merely to

multiply adult esteblishments, it makes sense to ask

what offsetting gain the city may obtain from its

new breakup policy. The answer may lie in the fact

that two establishments in place of one will entail

two business overheads i place of ome: two

monthly rents, two electricity bills, two payrolls.

Every month business will be more expensive than

it used to bs, perhaps even twice as much. That

sounds like a good strategy for driving out

expressive adult businesses. It sounds, in other

words, like a policy of content-based regulation.

I respectfully dissent.

11.8.,2002.
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