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Posted: 11-19-03

Nevada Tax Commission Meeting
DESERT RESEARCH INSTITUTE
2215 Raggio Pkwy, Conference Room A
Reno, Nevada
VIDEO CONFERENCE
DESERT RESEARCH INSTITUTE
755 E. Flamingo Rd, Room 182
Las Vegas, Nevada
November 25, 2003 -

ACTION WILL BE TAKEN ON THE ITEMS INDICATED IN BOLD
9:00 a.m. L COMPLIANCE DIVISION:
A. Consideration of Adoption of Additions to Permanent Regulations:

1) Adding new regulations to the Administrative Code to establish the administrative
procedural language concerning (1) the Modified Business Tax, (2) the Modified
Business tax on Financial Institutions, and (3) the deduction for employee health
henefit plans, More specifically, Sections 1 through 11, inclusive; Sections 39
through 44, inclusive; and Section 50 of Senate Bill 8 of the 20" Special Session,

2) Adding new regulations to the Administrative Code to establish the administrative
procedural language associated with the Live Entertainment Tax. More specifically,
Sections 65 through 80, inclusive; of Senate Bill 8 of the 20™ Special Session.

1. BRIEFINGS:

A. Briefing to/from the Commission and the Deputy Attofney General
B. Briefing to/fr(l)m the Comumission and the Executive Director

III. Next Meeting Date

IV. **Public Comment

V. Adjourn

Times are tentative; the Commission may wish to take the agenda items in a different sequence for
efficiency.

. *Appellants appearing before the Tax Commission may request closure of discussion to the public. If no
request to close is received, discussion and Commission decision on these matters are made in public
session. Appeilants are advised that decisions may be rendered at any time subsequent to a hearing; that
Staff or a Deputy Attorney General may be queried at the time requesting additional information or legal _ 1
points on the matter; thus, appellants may wish to be in attendance for the entire meeting. Decisions of !
the Tax Commission and any information submitted in public session will become public and may be
published. :

Appellants' Appendix Page 2555

DV000753
SUPP.ROA02416 '




If a transcript of any hearing held before the Commission is desired by the petitioner or appellant, he/she
may ointain a copy, at the party's expense, from the reporter fumished by the Commission,

; .
’ - . 1} - - . - -
**This item is to receive public comment on any issue and any discussion of those items. However, no

action will be taken on any items raised in the public comment period.

Members of the public who are disabled and require accommodations or assistance at this meeting
are requested to notify the Department of Taxation in writing or call 687-4892 prior to the meeting,

Notice of this meeting has been posted at the Department of Taxation 1550 E. College Parkway; and
mailed to each County Public Library for posting.

Notice of this meeting was FAXED for posting to the following locations: Department of Taxation, 555
Lane, Building O, Suite 263,

E. Washington Street; Las Vegas, Department of Taxation, 4600 Kietzke
Reno, Nevada State Library, Carson City, Nevada.
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PROPOSED REGULATION OF THE
NEVADA TAX COMMISSION
L.CB File No. R204-03

November 20, 2003

EXPLANATION - Matter in ifafics is new; matter in brackets {omied-nwterial] is material 1o be omitted,

AUTHORITY: §§1-19, NRS 360.090 and section 45 of Senate Bill No. 8 of the 20th Special
Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 141 (NRS 363B.060).

Section 1. Chapter 363B of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 19, inclusive, of this regulation.

Sec. 2. As used in this chapter, unless the context otherwise requires, the words and
terms defined in sections 3 to 11, inclusive, of this regulation have the meanings ascribed to
them in thase sections.

Sec. 3. “Commission” means the Nevada Tax Commission.

Sec. 4. “Department” means the Department of Taxation.

Sec. 5. “Division" means the Employment Security Division of the Department of
Employment, Training and Rehabilitation.

Sec. 6. “Employer” has the meaning ascribed to it in section 42 of Senate Bill No. 8 of

the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th

Special Session, at page 141 (NRS 363B.030).

1
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Sec. 7. “Health care deduction™ means the deduction allowed by subsection 4 of section
50 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legisiature, chapter 5,
Statutes of Nevada 2003, 20th Special Session, at page 142 (NRS 3638.110).

Sec. 8. “Indian tribe” has the meaning ascribed to it in secn'oh £2 of Senate Bill No. 8 of
the 20th Special Session .of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 141 (NRS 363B.030).

Sec. 9. “Nonprofit organization™ has the meaning ascribed to it in section 42 of Senate
Bill No. 8 of the 20.th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 141 (NRS 363B.030).

S.ec. 10.  “Political subdivision™ has the ineaning ascribed to it in section 42 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Ses;'.'ion, at page 141 (NRS 363B.030).

Sec, 11. “Self-insured eniployer” means an employer that provides a program of self-
insurance for ils. employees,

Sec.. 12, Forthe purposes of section 50 of Senate Bill No. 8 of the 20th Special Ses:siou of
the Nevada Legislature, chapter 3, Statites of Nevada 2003, 20!!: Special Session, at page 142
" (NRS 363B.110), the Conunission interprets the term:

1. “Claims" to mean claims Jor those categories of health care expenses that are
generally deductible by employees on their individual federal income tax returns pursuant to
the provisions of 26 US.C. § 213 and any federal regulations relating thereto, if those

expenses fad been borne directly by those employees.

2
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2. “Direct administrative services costs” to mean, if borne directly by a self-insured
employer and reasonably allocated to the direct administration of claims:

fa) Payments for medical or office supplies that will be cousﬁmed in the course of the
pfavisian of medical care ér the direct administration of claims;

(b) Payments to third-party administrators or independent contractors for the provision of
medical care or the direct administration of claims;

(c) Rent and utility payments for the maintenance of medical or office space used for the
provision of medical care or the direct administration of cluims;

(d) Payments for the maintenance, repair and upkeep of medical or office spuce used for
the provision of medical care or the direct administration of claims;

(e) Salaries and wages paid 1o medical, clerical and administrative staff and other
personnel employed to provide medical care or directly to adiinister claims; and

() The depreciation of property other than medical or office supplies, as computed
pursuant to section {3 of this regulation, used for the provision of medical care or the direct
administration of claims. .

3. “Employees” to mean employees whose wages are included within the measure bf the
excise tax imposed upon an employer by section 50 of Senate Bill No. 8 of the 20th Special
Session of the Nevadé Legislature, chiapter 5, Statutes of Nevada 2003, 20th Special Session,
at page 142 (NRS 363B.110), and their spouses, children and other dependents who qualify
for coverage under the terms of the health insurance or healtl benefit plan provided by that _

employer.
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J.. “Health benefit plan™ to mean a health benefit plan that covers only those categories of
health care expenses that are generally deductible by employees on their individual federal |
income tax returns pursuant to the provisions of 26 U.S.C. § 213 and any federal regulations
relating thereto, if those expenses had been borne directly by those employees.

5. “Any amowmts paid by an employer to a Taft-Hartley trust formed pursuant to 29
U.S.C. § 186(c)(5) for participation in an employee welfare benefit plan” to mean any
amounis which are:

(a} Paid by an employer to a Taft-Hartley trust which:

(1) Is formed pursuant to 29U.S.C § 186¢c)(5); and
(2) Qualifies us an employee welfare benefit plan, as that term is defined in 29U8.C.§
1002; and |

(b) Considered by the Internal Revenue Service to be fully tax deductible pursuant to the
provis-:'an.v of the Internal Revenue Code.

Sec. 13. If a self-insured employer claims the depreciation of property as a direct
adﬁain-istmti ve services cost for purposes of the heahly care deduction, the employer must
compute that depreciation for _each calendar quarter, beginning with the calendar quarter in
which the property is first placed into service, according to a straight-line method which is
based upon:

1. For tangible personal property other than a mobile home:

fa) Ninety-five percent of the cost of ucquisition of the property; and

(b) A useful life determined in accordance with the Personal Property Manual adopied by

the Commission for the period in which the property is first placed into service;

e
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2. For a mobile home witich has not been converted to real property:

(a) Eighty percent of the cost of acquisition of the mobile home; and

(b) A useful life of 15 years; and

3. For an improvement to real property:

(a) Seventy-five percent of the cost of acquisition of the improvement; and

(h) A useful life of 30 years.

Sec. 14. The health care deduction does not:

I. Except as otherwise provided in subsection 6 of section 50 of Senate Bill No, 8 of the
20th Special Session of the Nevada Legislature, chapter 3, Srattttes of Nevada 2003, 20th
Special Session, at page 142 (NRS 3638B.110), allow an employer to deduct any sum for any
calendar quarter other thau the calendar quarter in which the employer paid that sum.

2. Allow an employer to deduct any sun paid by the émployer before October 1, 2003,

Sec. 15. 1. An e:_nployer that fails 10 register with the Division pursuant to NRS 612.535
shall register with the Department for payment of the excise tax imposed by section 50 of
Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 3, Statutes of
Nevada 2003, 20th Special Session, at page 142 (NRS 3638B.110). |

2. Each employer shall: -

fa) File with the Department eacli quarterly return required by paragraph (a) of subsection
3 of section 50 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature,
chapter 3, Statutes of Nevada 2003, 20th Special Session, at page 142 (NRS 363B.110),

regardless of whether any tax is due Jrom the employer for that quarter; and

w3en
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“(b) Provide to the Department, on such forms as the Departiment prescribes, any reports
required by the Department for the administration or en forcement of this chapter or sections
40 1o 63, inclusive, of Senate Bill No. 8 of the 201l Special Session of the Nevada Legislature,
chapter 5, Statutes of Nevada 2003, 20th Special Session, at pages 141 to 146, inclusive
{chapter 363B of NRS).

Sec. 16. 1. An employer is not required to file a copy of a report with the Department in
the manner provided in subparagraph (2) of pafagmph (a) of subsection 3 of section 50 of
Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, at page 142 (NRS 3638.110), if the Department is uble to
obtain the information contained in the report pursuant to an agreement with the Division.
The Department will notify an employer if the Departnrent is unable to obtain that information
piirsuant to sucfr an agreement.

2. An employer whe is in compliance with section 19 of this regulation shall be deeed to
have submitted any proof required by subsection 6 of section 50 of Senate Bill No. 8 of the
20th Special Session of the Nevada Legisiature, chapter :‘T, Statutes of Nevada 2 003, 20:’1
Special Session, at page 142 (NRS 363B.110).

3. The provisions of this section do not affect any other provision of law requiring an
employer 1o retain or provide any records requested by the Department.

Sec. 17. Ifan employer files a reuirn pursuant to paragraph (a) of subsection 3 of section
50 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5,
Srmm.es of Nevada 2003, 20th Special Session, at page | 42 (NRS 363B.116), which comtains

any errors, the employer shall:
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1. File with the Department an aménded or adjusted return which corrects those errors.
Any corrections to:

(a) The wages reported by the employer must be accompanied by an explanation of those
corrections; and

(b) Any health care deduction claimed by the employer must be supported by appropriate
dacmnentuﬁon and explained to the satisfaction of the Department. |

2. Remit 10 the Department any applicable amount due.

Sec. 18. /. An Indian tribe, a nouprofit organization or a political subdivision is exempt
Jfrom the provisions of section 50 of Senate Bill No. 8 of the 20th Special Session of the
Nevada Legislature, chupter 5, Statutes of Nevada 2003, 20th Special Session, at page 142
(NRS 363B.110), regardiess of whether the Indian tribe, nonprofit organization or political
subdivision files a written election pursuant to NRS 612.565 or 612.570.

2. Any person who claims to be a nonprafit organization exempt from the provisions of
section 50 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter
5, Statutes of Nevada 2003, 20th Specia} Session, at page 142 (NRS 363B.110), shall, upon the
-reqnest of the Departinent:

(a) If the person does not claim to be an exempt religious organization, provide to the
Department a letter from the Internal Revenue Service indicating that the person has qualified
as a tax-exempt organization pursuant to 26 U.S.C. § 561f(c); or |

(h) Ifthe person claims to be an exempt religious organization, provide to the Department

such records as the Departinent deems necessary to demonstrate that the person meets te
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cr:'re:n'a to qualify as a religious organization pursuant to 26 U.S.C. § 50i(c) a&d any federal
regulations relating thereto.

Sec. 19. Each employer shall maintain and, upon the request of the Department, provide
to the Departinent:

1. Copies of any reports filed with or submitted to the Division by the emplayer.

2. Copies of any records required to be maintained by the employer pursuant to NAC
612,020,

3. Ifthe employer claims the health care deduction:

(a) Records describing the nature and amount of any contributions for liealth insurance or
an employee benefit plan made by any employees of the empioyer,

(b) Proof of any payments for health insr.:rance or a health benefit plan made by the
employer.

(c) A copy of any policy, agreement or other document describing:

(1) Any health benefit for witich the health care deduction is claimed, including,
-wirham limitation, the cost of the beueﬁr," aud

(2) The number of employees covered under the applicable health insurance or heulth
benefit plan,

(d) Such records as are required to explain and verify any apportionment of payments
hetween the employer and any of its employees for uny pertinent heaith iusurance or health
benefit plan.

4. cAny other records reasonably requested by the Department if:

fa) The records are available o the emplover: and

8.
LCB Draft of Proposed Regutation R204-03

Appellants' Appendix | Page 2564

SUPP.ROA02425 _ DVOOOTBZ




(b) The disclosure of the records is not prohibited pursuant to NRS 49.225, 449,720,
683A.0873 or 689B.280, or any other state or federal law regarding the confidentiality of the

records.
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PROPOSED REGULATION OF
THE NEVADA TAX COMMISSION
LCB File No. R205-03

November 20, 2003

IEXPLANATION - Mauter in italies is new; matter i brackess |eseniedd-prctersnd] is material 10 be omitied.

AUTHORITY: §§1-41, NRS 360.090 and section 7 of Senate Bill No. 8 of the 20th Special
Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 135 (NRS 363A.070).

Section 1. Chapter 363A of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 41, inclusive, of this regulation.

Sec. 2. s used in this chapter, uﬁless the contexy otherwise requires, the words and
terms defined in sections 3 to 13, inclusive, of this regulation have the meanings ascribed to
them in those sections.

Sec. 3. “Commission” means the Nevada Tax Commission.

Sec. d.  “Department” means the Department of Taxation,

Sec. 5. “Division” means the Employment Security Division of the Department of
Employmemnt, Training and Rehabilitation.

Sec. 6. “Employer” has the meaning ascribed to it in section 4 of Senate Bill No. 8 0f the
20th Special Session of the Nevada Legislature, chapter 5, Starutes of Nevada 2003, 20th

Special Session, at page 133 (NRS 3634.030).

o
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Sec. 7. “Health care deduction” means the deduction allowed by subsection ¢ of section
I'1 of Senare Bitl No. 8 of the 20th Special Session of the Nevada Legislature, chaprer 5,
Statutes of Névada 2003, 20th Special Session, ar page 137 (NRS 3634.130).

See. 8. “Indian tribe” has the meaning ascribed 1o it in section 4 of Senate Bill No. 8 of
the 20th Special Session of the Nevada Legislature, chapier 3, Statutes of Nevada 2003, 20th

Special Session, at puge 133 (NRS 3634.030).

Sec. 9. “NAICS” means the North American Industry Classification System, as .adapred

by reference in section 17 of this regulation.

Sec. 10. “Nonprofit organization” has the mmeaning ascribed to it in section 4 of Senate
Bill No. 8 of the 20th Special Session of the Nevada Legislarure, chapter 3, Statutes of Nevada

‘ 2003, 20th Special Session, at page 133 (NRS 3634.030).

Sec. 1. “Political subdivision” has the meanin 8 ascribed to it in section 4 of Senate Bill
No. 8 of the 20th Special Session 'of the Nevada Legislature, chapter 3, Statutes of Nevada
2003, 20th Special Session, at page.133 (NRS 3634.030).

Sec. 12. “Self-insured employer” means an employer that provides a program of self-

insurunce for its employees.

Sec. 13.  “SIC” means the Standard Industrial Classification Manual, as adepted by

reference in section 17 of this régulation.

Sec. 14. 1. For the purposes of section 5.5 of Senate Bill No. 8 of the 20th Special

Session of the Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th Special Session,

at page 134 (NRS 363.4.030);

[ N
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{a) The Commission interprets the term “financial institution” to exclude a federal land
credit association, farm credit bank, agricultural credit association or similar institution
organized under the provisions of the Farm Credit Act,

(h) A seller of goods or a provider of services wha provides or extends credit, or retains a
security interest in the goods he sells, only in connection with the financing of the goods he
sells or the services he provides shall not be deemed 1o be a business entity engaged in the
business of lending money, providing credit or securitizing receivables.

2. As used in this section, “security interest” has the meaning ascribed to it in NRS
104.1201,

Sec. 15. For the purposes of section 10.5 of Senate Bill No. 8 of the 20th Special Session
of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page
136 (NRS 363A4.120), the Commission imterprets the term “bank” to exclude a SJederal land
credit association, farm credit bank, agricultural credit association or similar institution
organized under the provisions of the Farm Credit Act.

Sec. 16. For the purposes of section 11 of Senate Bill No. 8 of the 20th Special Session of
the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special S, ession, at page 137
(VRS 3634.130), the Comumission interprets the term:

1. “Claims” to mean claims for those categories of health cure expenses that are
generally deductible by employees on their individual Jederal income tax returns pursuant to
the provisions of 26 U.S.C. § 213 and any JSederal regulations relating thereto, if those

expenses liad been borne directly by those employees.

3
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2. “Direct administrative services costs” to mean, if borne directly by a self-insured
employer and reasonably allocated to the direct administration of claims;

(a) Payments for medical or office supplies that will be consumed in the course of the
provision of medical care or the direct administration of claims;

(b) Payments to third-party adwinistrators or independent contractors for the provision of
medical care or the direct adminisiration of cluims;

() Rent and utility payments Jor the maintenance of medical or office space used for the
provision of medical care or the direct administration of claims;

(d) Payments for the maintenance, repair and upkeep of medical or office space used for
the provision of medical care or the direct administration of claims; |

(e) Salaries and wages paid to medical, clerical and administrative staff and other
personnel employed to provide medical care or directly to administer claims; and

(0 The depreciation of property other than medical or office supplies, as compured
pursiant to section 35 of this regulation, used for the provision of medical care or the direct
administration of claims,

.3. “Employees” to mean employees whose wages are included within the measure of the
excise tax imposed upon an employer by section 11 of Senate Bill No. 8 of the 20th Special
Session of the Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th Special Session,
at page 137 (NRS 363A.130), and their spouses, children and other dependents who yualify |
Jor coverage under the terms of the health insurance or health benefit plan provided by that

vimplover,

e
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4. “Health benefit plan” 1o mean a health benefit plan that covers only those categories of
health care expenses that are generally deductibie by employees on their individual Sederal
income tax returns pursuant to the provisions of 26 U.S.C. § 213 and an y federal regulations
relating thereto, if those expenses had been borne directly by those employees.

5. “Any amounts paid by an employer to a Tafi-Hartley trust formed pursuant to 29
U.S.C. § 186(c)(5) for participation in an employee welfare benefit plan” to mean any
amounnis which are:

(a) Paid by an employer to a Tafi-Hartley trust which:

(1) Is formed pursuant 1o 29 U.5.C. § 186(c)(5); and
(2) Qualifies as an employee welfare benefit plan, as that tern is defined in 29 [/.8. C §
1002; and |
(b) Considered by the Internal Revenue Service to be Sully rax ;fedncn‘ble pursuant to the |
provisions of the Internal Revenne Code. |
Sec. 17. 1. The Standard Industrial Classification Manual, 1987 edition, published by
the United States Office of Management and Budget, is hereby adopted by reference. A copy of
the manual may be obtained from the S.'fpe.rr'i.wemlem of Documents, P.O. Box 371 954,
Pittsburgh, Pennsylvania 15250-7954, Jor the price of $40.

2. The North American Industry Classification S pstent, 1997 edition, published by the

United States Office of Management und Budget, is hereby adopted by reference. A copy of the
manual may be obtained from the S uperintendent of Documents, P.O, Box 371 954,

Pittshurgh, Pennsylvania 15250-7954, Jor the price of §33.

.
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Sec. 18, In determining whether a person who is doing business in this state qualifies as
a financial institution pursuant to paragraph (b) of subsection I of section 5.5 of Seunate Bifl
Neo. 8 af the 20th Special Session of the Nevada Legislature, chaprer 5, Statutes of Nevada
2003, 20th Special Session, at puge 134 (NRS 363A4.050), the Department shalf use the SJour-
digit industry codes set Sortt in the SIC, or the corresponding provisions of the NAIC S, as
described in sections 19 10 33, inclusive, of this regulation,

Sec. 19. 1. Except as utherwise provided in subs‘em‘an 2 of section 3.5 -af Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 3, Statutes of Nevada
2003, 20tk Special Session, at page 134 (NRS 3634.050), a person who is doing business in
tiis state qualifies as a financial institution pursuant to subparagraph (1) or (2) of paragraph
(b) of subsection I of that section if the person is appropriately classified under .S' IC Code
6211 (Security Brokers, Dealers, and Flotation C. ompanies), or the corresponding provisions
of NAICS Code 52311, 52312, 52391 or 523999,

2 SIC Code 6211:

(a) Refers to establishments primarily engaged in the purchase, sale and brokerage of
securities, and those, generally known as in vestment hankers, primarily engaged in
originating, ;mderwn’n'ng and distributing issues of securities. Establishments primarily
engaged in issuing shares of mutual and money market funds, unit imvestment trusts and Juce
amount certificates are classified in SIC Industry Group 672 (Investment Offices).
Establishments primarily engaged in providing investment advice on a contract or fee basis to
establishments which deal in financial contracts are clussified in SIC Code 6282 (Investment
Advice).
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(b) Includes, withour limitation:
(1) Agents for mutual Sunds.
(2) Bond dealers and brokers,
(3) Distributors, security.

(4) Floor traders, security.
(3) Investment bankers.

(6) Investnens certificates, sqle af.

(7) Investment Sirm-general brokerage,

(8) Mineral leases, dealers .

(9) Mineral royalties, dealers iy,

(10) Mortgages, buying and sel)r'ng (rediscounting),

{ 1 ) Mutual fund agents. | .

(12) Mutnal funds, seitiy 8 by independenrt salesperson,
(13) Note brokers.

(14) Ofl and gas lease brokers.

(15) Oil royalties, deaters in,

(16) Option dealers, stock.

TN

P i b s i

(17) Sale of Partnersiup shares in real estate Syndicates.
(18) Security brakers._

(19) Securiry dealers,

(20) Security flotation companies.

(21 Security traders. ' 5

7.
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(22) Security underwriters,
(23) Stock brokers and dealers.
(24) Tax certificate dealers,

Sec. 20. 1. Except as athérwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Sratutes of Nevada
2003, 20th Special Session, ar page 134 (NRS 3634.05 0), a person who s doing business in
this state qualifies as q Sfinancial institution pursuant to subparagraph (3) of paragraph ( b) of
subsection | of that section tf the person is appropriately classified under S}, C Code 6221
(Commodity Contracts Brokers and Dealers), or the corresponding provisions of NAICS Code
52313 or 52314,

2. SIC Code 6221:

(a) Refers to establishments primarily engaged in by ying and selling commn adity contracts
on either a spot or future basis Jor thieir own account or Jor the accouny of others. These
estéblislmwms are members, or are associated with members, of recognized commodipy

exchanges. Establishments primarily engaged in buying and selling commodities are classified
i SIC Code 50 or 51 ¢ Wholesale Trade).
(b) Inclndes, withour limitation;
(1) Commodity brokers {contracts).
(2) C ommodity dealers ¢ comtracts).
{3) Futures brokers, commodiry.
(4) Fumres dealers, comrmodity.
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Sec. 21. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20¢h §, pecial Session of the Nevada Legistature, chapter 3, Statutes of Nevada
2003, 20th Special Session, at puge 134 (NRS 363A.050), a person who is doing business in
this state qualifies as g Sinancial institntion pursuant to subparagraphs (4) of paragraph (b) of
subsection [ of that section if the person is appropriately classified under SIC Code 6231
(Security and Commodi@ Exchanges), or the corresponding provisions of NAICS Code 5232].

2. SIC Code 6231;

(4) Refers to establistiments primarily engaged in Surnishing space and other facilities 1o
members for rl;e purpose of buying, selling or otherwise trading in stocks, stock options, bonds
or commodity contracts.

(b) Includes, withour fimitation:

(1) Commodity contract exchanges,

' (2) Futures exchanges, contract,

(3) Option exchanges, stock.
(4) Security exchanges,
(5) Stock exclianges,

Sec, 22. 1. Except as otherwise Provided in subsection 2 of section 3.5 of Senate Bil}
No, 8 of the 20t Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 363.4 050), a person who is doing business in
this state gualifies as a Sinancial institution pursuant to subparagraph (3) of paragraph (b) of
subscction I of that section ifthe person iy appropriately classified under SJ C Code 6282

(Investment Advice), or the corresponding provisions Of NAICS Code 52392 or 32393,

-9..
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2 S$I1C Code 6282

(u) Refers to establishments primarily engaged in Surnishing investment informarion-and
.mlvir.'e to companies and individuals concernin g securities and conunodities on ¢ contract or
Jee basis, Establishments that provide advice and also act as brokers or dealers are classified
in §IC Code 6211 {Security Brokers, Dealers, and Flotation C ompauies),

(b) Includes, without finitation:

(1) Futures advisory scrvice.

(2) Investment advisory service.

(3) Investment couuselors,

(4) Investinent research.

(5) Manager of mutual Junds, contract or Jee basis.

Sec. 23. L Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter S, Statutes of Nevadu
2003, 20th Special Session, at page 134 (NRS 3634, 050), a person wio is doing business in
this state qualifies as a Sinaucial institution pursiant to subparagraph (6) of paragrapl (b) of
subsection | of that section if'the person is appropriately classified under SIC C ode 6289
(Services Allied M'};lh the Exchange of Securities or Contmodities, Not Elsewhere Classified),
or the corresponding provisions Of NAICS Code 52399,

2. SIC Code 6289:

{a) Refers 1o establishments primarily engaged in Surnishing services to secumy

commaodity holders, brokers or dealers, nor elsewhere classified.

(b} Incinudes, withont fimitation:

[
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(1) Bondholders protective committees.

(2) Custodians of securities,

(3) Exchange clearinghouses, commaodiry,

(4} Exchange clearinghouses, security.

(3) Financial reporting,

(6) Quotation service, stock,

(7) Royalty owners Prefective associations,

(8). Security custodians.

(9} Security holders protective comminees.

(10) Stock transfer agents,

(11) Transfer agents, securiries,

Sec. 24. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 af the 20th .Special Session of the Nevada Legislature,
2003, 20th Special Session, at page 134 (NRS 3634.050),

this state qualifies as a Sinancial institution pursuant to subparagraph (7) of paragraph

subsection I of that section if the person is appropriately classified under SIC C, ode 6712

(Offices of Bank Holding Companies),
351111

2. SICCode 6712

or the Corresponding provisions of NAICS C, ode

(a) Refers to establishinents primarily engaged in holding or owning the securities of

banks for the sole puirpose of exercising some degree of controf over the activities of bank

i
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/.f'
comﬁanies whose securities they hold, Companies holding securities of banks, but which are
predominantly operalfﬁg the banks, are classified according to the kind of bank operated.

(b) Includes, without limitation, bank holding companies.

Sec. 25. 1. Except as otherwise provided in subsection ? of section 5.5 of Senate Bill
No. & of the 20th Special Session of the Nevada Legislature, chaprer 5, Starutes of Nevada
2003, 20th Special Session, at page 134 (VRS 3634.050), a person who is doing business in
this state qualifies as a Sinancial institntion pursuant to subparagraph (8) of paragraph (b) of
subsection I of that section ifthe person is appropriately classified under SI1C C, ode 6719
(Offices of Holding Companies, Not Elsewhere C lussified), or the corresponding provisions of
NAICS Code 551112, |

2. SIC Code 6719;

(a) Refers to establishments primarily engaged in holdin g or owning securities of
companies other than banks, JSor the sole purpose of exercising some degree of control over the
activities of the companies wlros;; securities they hold, Companies holding securities, but

which are predominantly operating companies, are classified according to the kind of business

operated, ' i

B) Includes, without limitation:
( _I ) Holding companies, except bank.
(2) Investment holding companies, except bank, _ ]
(3) Personal holdin g companies, except bank,

(4) Public uiility holding compauics,

e [
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Sec. 26. 1. ~ Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Special Session oj'rhe Nevada Legistature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634.050), a person who is doing business in
this state qualifies as 4 Sinancial institution pursuant fo subparagraph (9) of paragraph (b) of
subsection I of that secrion if the person is appropriately classified under SIC C, ode 6722
(Management Investmeny Offices, Open-Eud), or the correspouding provisious of NAICS
Code 52591,

2 SIC Code 6722:

(a) Refers to establishments primarily engaged in issuing shares, other than unit
investment trusts and Sace-amounrt certificate companies, whose shares contain a provision
requiring redemption by the company upon request of the security holder,

(b) Includes, without limitation:

(1) Management investment Junds, open-end,
(2) Money .-m.:rlrer murual funds,
(3) Mutyal Jund sales on own acconunt,

Sec. 27, |, Exceprt as othenrvise provided in subsection 2 of section 5.5 of Senarte Bil
- No. 8 of the 20th Special Session of the Nevada Le cgislature, chupter 3, Starutes of Nevada
2003, 20th Special Session, at page ]34 (NRS 3634.050), a person who is doing business in
this stare qualifies as a financial institution pursuant t0 subparagrapl (10) or (11 ) of
paragraph (b) of subsection | of that section if the person is appropriately classified under SIC
Code 6726 (Uit Investment Trusts, Face—;!maum Certificate Offices, and C losed-End

Management Investment Offices), or the corresponding provisions of NAICS C ode 32599,

_____
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.2 SIC Code 6726:

(@) Refers to establistimenys primarily engaged in Issuing unit investmeny trusts or face-
amount certificates, and establishments primarily engaged in issuing shares, other then uniy
investment r.ruﬂs and face-amouny certificate companies, whose shares contain no Provision
requiring redemption by the company “pon request of the security holder. Unit investment
lr.r-:sr companies are organized under a trust indenture, contract of custodianshj, ip or agency, o
similar instrument, do not liu ve a board of directors, and issue only securities redeemaple at
the request of the security hholder, each of whicl represents an undivided interest in a unjs af
Specified securities, but does not include votin 8 trusts. Face-amoung certificates, sometimes
referred 1o as guaranteed Jace-amouny certificates, are essentially obligations of the issuing
éompan ¥ to pay a fived sum at 4 specified maturity date and usually require periodic pPayments
hy the prrchaser,

(b) lucludes, withour limitation:
(1) Face-amount certificate issuing,
(2) Governmem National Morigage Association (GNMA) pools.
(3) Investment Sunds, closed-end: man;tgemem of.
(4) Investors’ syndicates.
(5) Issuing of fuce-amount installment certificares.
(6) Managemenr investment Junds, closed-end,
(7} Unit investment truses,
See. 28. 1. Except as otherwise provided in .snbsec.rion 2 of section 3.5 of Senate Bill

No. 8 of the 20tk Special Session of the Nevady Legislature, chapter 3, Statutes of Nevady

w14
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2003, 20th Special Session, at page 134 (NRS 363A.050), a person who is doing business in -
this state qualifies as a Sinancial institution pursuant to subparagrapir (12) of paragraph (bj of
subsection | of that section if the person is appropriately classified under SIC C ode 6732
(Educational, Religious, and Charitable Trusts), or the corresponding provisions of NAICS
Code 813211.

2. SIC Code 6732;

{a) Refers 1o establishments primarily engaged in the man agement of the Junds of truses
and foundations orgqnized Jor religious, educational, charitable or nonpraofit research
purposes.

(b) Includes, without limitation:

(1) Charitable Iruses, managemeny of.
(2) Educational trusts, management of,
(3) Religious trusts, management of.

Sec. 29. 4. Except as otherwise provided in subsection 2 af sgcrion 3.5 of Senate Bill

No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada

2043, 201th Specinl Session, at page 134 (NRS 3634.050), a person whe is doing business in
this state qualifies as a financial institution pursuant 1o subparagraph (13) of paragraph {b) of
subsection 1 of that section if the person is appropriately classified under SIC Code 6733
(Trusts, Except Educational, Religious, und C haritable), or the corresponding provisions of
NAICS Code 52392, 523991 or 525.

2. SIC Code 6733:

.
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(a') Refers 1o establiskuments primarily engaged in the management of the funds of trusts
and foundations organized for purposes other than religious, educational, charitable or
nonprofit research,

() Includes, withonut limitation:

(1) Administrators of private estates (nonoperating),

(2) Personal investimeny Irusis, management of,

(3) Trustees: except for educational, religions, or charitable trusts,

(4) Trusts except educational, religions, and charitable: managemeny of.
(3) Vacation funds Sor employees.

See. 30. J, Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter l5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634.050), a person who is doing business in
this state qualifies as a Sinancial institution pursuant fo subparagrapl (| 4) of paragraph (b) of
subsection | of that sectimf if the person is appropriately classified nunder SIC Code 6792 (Ol
Royalty Traders), or the correspomliyg Provisions of NAICS Code 52391 or 53311,

2. SIC Code 6792:

(a) Refers to establishments primarily engaged in in vesting in oil and gas royalties or
leases, or fractional interests therein,

(b) Includes, withour lintitation:

(1) Oil leases, buying and selling on own accoun,

(2} Oil rayalty companjes,

16—
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S'ec. 31. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Speciul Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634.050), a person who is doing business in
this state qualifies as o Sinancial institution pursuant to subparagraph (15) of paragraph (b) of
subsection | of thart section if the person is appropriately classified under SIC Code 6794
f P{.;tertr Owners and Lessors), or the corresponding provisions of NAICS Code 533 11,

2. SIC Code 6794:

{a) Refer; fo establisiunents primarily engaged in owning or leasing Jranchises, patents
and copyrights whicl they in turn license others to use,

. Ab) Includes, without fimitation :
1) Copyright buying and licensing,
(2) Franchises, sellin g or licensing,
(3) Music licensing to radio Stations,
(4) Music royalties, sheet and record,
(5) Patent buying and licensing,
(6} Patent leasing,
(7) Performance rights, publishing and licensing of.
See. 32. 4, Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (VRS 3 63A4.050), a person whe is doing business in

this state qualifies as a Sinancial institution pursuant to subparagraph (16) of paragraph (b) of

el 7--
LCB Draft of Proposed Regulation R205- 3

Appellants' Appendix

Page 2582

DV000780

SUPP.ROA02443

S At i i ot e e Bt

'
|
:
i
i
i




subsection 1 of that section if the person is appropriately classified under § IC Code 6798 (Real
Estate Investimeny T, rusts), or the corresponding provisions of NAICS Code 52593,

2 SIC Code 6798:

r(a) Refers to establishiments primarily engaged in closed-end investments in real estate or
related inortgage assers operating so that they could meer the requirements of the Real Estate
Investment Trust Ace of 1960, as amended, The Real Estate Invesgmeny T, rust Act of 1960
€xXempls trusts from corporate income and capital gains taxation, provided they invest
primarily in specified assets, pay out most of their income to shareholders, and meet certain
requirements regardin g the dispérsian of trust ownership,

(b) Includes, without Ifmitarian: '

(1) Morigage investmeny frusts,

(2) Mortgage trusts.

(3) Real estate in vestment trusts (RE1Ts),
(4) Realty investment truses,

(3) Realty trusts.

Sec. 33. 4. Except as otherwise pProvided in subsection 2 of section 5.5 of Senare Bil
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (VRS 363A.050), a person who is doing business in

this state yualifies as q Sinancial institution pursuant to subparagraph (1 7) of paragrapl (b) of

{Investors, Not Elsewhiere C lassified), or the corresponding provisions Of NAICS Code 5239 /,
52392 0r 52313,
18-
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2. SIC Code 6799:
(@) Refers to establishuments primarily engaged in in vesting, not elsewhere classified.
(b) Includes, without limitation:
(1) Commodity contract poel operators,
{2) Commodity contract trading co.-npanie;s‘.-
(3) Investmens clubs.
(4) Securiry speculators for own account,
(5) Tax liens: holding, buying, and selling,
(6) Venture capital companies.
Sec. 34. . Excepr as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20tk Special Session of the Nevada Legislature, chapter 3, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 363A4.050), if the Division has appropriately

classified a person wiho is doing business in this srate under one or more of the provisions of

the SIC or NAICS described in sections 19 1o 33, inclusive, of this regulation, that person shall

be deemed lo be a financial institution pursuant o paragraph (b) of subsection | of section 3,
of Senate Bill No. 8 of the 20th Special Session Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, at page 134 (VRS 3634.050). 4 person hlay dispute su.ch
classification by the Division, solely for the purpose of determining whether the person

qualifies as a financial institution pursuant 1o that paragraph, by fi filing a petition with the

5

a

Department serting forth the reasons why the persou believes thay he has been misclassified by

the Division. The petition mus include:

(a) A description of the business of the person;

--19..
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(b} A statement of each ground lpon which the person disputes the classification by the
Division; and
() Any financial records, documents and other evidence necessary (o substantiate the
person’s claim that he has been misclassified by the Division, including, without limitation,
any;:
(1) Pertinent Silings with the Securities and Exchange Com mf.\"sian,'
(2) Pem'r_:em Silings wirh the Office of the Secretary of State;
(3) Pertinent evidence of his clussification Sor the purpose of a local business license;
and
(4) Other pertinent Silings with federal, state or local agencies thar classify or
characterize the person.

2. Within 6 months after it receives g petition filed pursuant ro this section, the
Department shall issue 4 .wrirren decision gramiing or denying the petition. The decision must
be served and may be appealed as provided in NRS 360,245,

See. 35, fa sé{f—insured employer claims the depreciation of property as a direct
administrative services cosy Jor purposes of the health care dedu&ion. the employer muse
compute that depreciation for cach calendar quarrer, beginning wirth the calendar guarter in
whicl the property is first placed into Service, according 1o a straight-tine merhod whicl is
based upon:

I. Fortungible personal property other than 4 mobile home:

(a) Ninery-five percent of the cost of acquisition of the properry; and

--20)-.
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i 2:) A useful life determined in &ccordance with the Personal Property Manual adopted by
the Commission Jor the period in which the property is firse placed o service;

2. For a mobile hiome which has not been converted to real Property;

fa) Eighty percent of the cost of acquisition of the mobile home; and

(8) A useful life of 15 years; and

3. Foran improvement to real Property:

(a) Seventy-five percent of the cost of acquisition of the improvement; and

(b) A useful life of 50 years.

Sec. 36. The health care deduction does nor:

. Except as otherwise provided in subsection 6 of section 11 of Senate Bilf No. 8 of the
20th Special Session of the Nevada Legistature, chapter 5, Statutes of Nevada 2003, 20t
Special Session, at page 137 (NRS 3634, 130), allow gn employer to deduct any sum for any
calendar quarter other than the calendar guarter in which the employer paid that sum,

2. Allow an employer to deduct an ¥ sum paid by the employer before October 1, 2003.

Sec. 37. 1. An cmployer that fuils 1o register with the Division pursuam fo NRS 612.535
shall register with the De pariment for paymeny of the excise tax imposed by section 1] of
Senate Bill No. 8 of the 20tl Special Session of the Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 204 Special Session, at page 137 (NRS 363A4.130).

2. Each employer shail-

fa) File with the Department each guarterly retiurn required by paragraph (a) of subsection

3 of section 1} of Senarte Bill No, § of the 20th Special Session of the Nevada Legislature,
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chapter 5, Statutes of Nevada 2003, 20th Special Session, ar page 137 (NRS 363 4.1 30),
regardless of whether any 1ax is due from the employer for that quarter; and
{b} Provide to the Department, ou sich Jorms as the Departinent prescribes, any reports

required by the Department Sor the administration or enforcement of this chapter or sections 2

to 24, inclusive, of Senarte Bill No. 8 of the 20th Special Session of the Nevada Legisiature,

chapter 5, Statutes of Nevadu 2003, 20th Special Session, at pages 133 to 140, inclusive
(chapter 3634 of NRS). |

Sec. 38. 1. An employer is not required to file a copy of a report witly the Department in
the manner provided in Subparagraph (2) of paragraph (a) of subsection 3 af section 11 of
Senate Bill No, & of the Zth Special Session of the Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, at page 137 (NRS.363A.130). if the Department is able to
obtain the information contained in the report pursiant to an agreement with the py vision,

The Department shall notify an employer ifthe Department is tunable to obtain thay

information pursuant to sucl an agreement.

2. An employer who is in compliance with section 41 of this regulation shail be deemed to
have submitted any proof required by subsection 6 of section 11 of Senate Bill No. 8 of the
20th Special Session of the Nevada Legistature, chapter S, Statutes of Nevada 2003, 20th
Special Session, ar page 137 (VRS 3634.130).

3. The provisions of this section do not affect any other provision of law requiring an
employer to retain or provide any records requested by the Departmeny,

See. 39. Ifan en.:plo_rer Sies a return pursuant to paragraph (a) of subsection 3 of section

11 of Senate Bill No, 8 of the 20th Special Sesyion of the Nevada Legislature, chapter §,
27
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Statutes of Nevada 2003, 20th Special Session, at page 137 (NRS 3631,/ 30), which contains
any errors, the employer shall:

1. File with the Departinent an amended or adjusted return which corrects those errors,
Any corrections to:

(a) The wages reported by the employer must be accompanied by an explanation of those

corrections; and

(b) Any health care deduction claimed b y the employer muse pe supported b 'V appropriate
documentation and ex; plained to the satisfaction of the De epartnent,

2. Remit to the Department any applicable amount due,

Sec. 40. 1. An Indian tribe, a nonprofit organization or a political subdivision is exempt
from the provisions of section 11 of Senate Bill No. 8 of the 20th Special Session of the
Nevada Legislature, chapter S, Statutes of Nevada 2003, 20th Special Session, at page 137
(NRS 3634.130), regardless of whether the Indian tribe, nonprofit organization or political
subdivision files a wrirten election pursuant to NRS 6] 2.565 or 61 2.570, |

2. Any person who claims to be a nonprofit orga:;izariou exempt fromthe provisions of
section 11 of Senate Bill No. § of the 20th Special Session of the Nevada Legistature, chaprer
3, Statutes of Nevada 2003, 20th Special Session, ar page 137 (NRS 363.4.]30), shall, upon the
request of the Departmens:

(a) If the person does not claim to be an exempr religious organization, provide to rhe
Department a letter ﬁ-wn the Internal Revenue Service indicating that the person has qualified

4s a rax-exempr organization pursuant 1o 24 US.C. §501c); or

23
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(8) If the person claims to be an exempt religions organization, provide to the Departmeny
such records as the Department deems necessary to demonstrate that the Person meets the
criteria to qualify as g religious organiyation pursuant to 26 U.S.C. § 501 (c) and any federat
regulations relating therero,

Sec. 41, Each employer shall maingain and, upoun the request of the Departmeny, provide
to the Departiment;

1. Capies of an Y reports filed with or submitted to the Division by the employer,

2. Copies of an Y records required to he maintained by the employer pursuant to NAC
612,020,

3. Ifthe employer claims the health care deduction;
(a) Records describing rl;e hatare and amount of an Y contributions for health ins.urance or
an employee benefit plan made by anj' employees of the employer,
(8} Proof of any payments for heatth insurance or a healty benefit plan made by the
employer,
(c) 4 copj’ aof any policy, agreement or other documeny describing:
(1) Any health benefit for which the health care deduction is claimed, including,
without limitation, the cost of the benefit; and
(2) The numbper of employees covered linder the applicable health insurance or heaith
benefit plan.
(d) Such records as are required to explain and verify any apportionment of payments

between the employer and any af its em ployees for any pertinent healtl; insurance or healh

henefit plan,
g 2589
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4 Any other records reasonably requested by the Department if:

fa) The records are available to the employer; and

(b} The n’isd&sure of the records is not prohibited pursuant to NRS 49, 225, 449.720,
6834.0873 or 6898. 280, or any other state or JSederal law regarding the confidentiality of the

records.

--25--
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! PROPOSED REGULATION OF THE
NEVADA TAX COMMISSION
LCB File No. R204-03

November 20, 2003

EXPLANATION - Matter in itafics is new; matter in brackets [smitted-muerinl] is material 1o be omitted.

AUTHORITY: §§1-19, NRS 360.090 and section 45 of Senate Bill No. 8 of the 20th Special
Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 141 (NRS 363B.060).
Section 1. Chapter 363B of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 19, inclusive, of this regﬁlation.

Sec. 2. As used in this chapter, unless the context otherwise requires, the words and
terms defined in sections 3 1o 11, inclusive, of this regulation have the meanings ascribed to
rhen‘: in those sections.

Sec. 3. “Commission” means the Nevada Tax Commission.

Sec. 4. “Department” means the Deﬁarrment of Taxation,

Sec. 5. “Division” means the Employment Sécurir_]: Division of the Department of
Employment, Training and Rehabilitation,
Sec. 6. “Employer” has the meaning ascribed to it in section 42 of Senate Bill No. § of

the 20th Special Session of the Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th

Special Session, at page 141 (NRS 3638.030).
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Sec. 7. “Health care deduction” means the deduction allowed by subsection 4 of section .
50 of Senate Bill No. 8 of the 20th Special Session of the Nevadq Legislature, chapter 5,
Statutes of Nevada 2003, 20th Special Session, at page 142 (NRS 363B.11 0).

Sec. 8. “Indian tribe” has the meaning ascrfbed to it in section 42 of Seu&!e Bill No. 8 of
the 20th Special Session of the Nevada Legislature, chaprer 5, Statutes of Nevada 2003, 20th
Special Session, at puge 141 (NRS 3638. 030).

Sec. 9. “Nonprofit organizarion.” has the meaning ascribed to it in section 42 of Senate
Biﬂ No. 8 of the 20th Special Session of the Nevada Legisiature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 141 (NRS 3638.030).

Sec. 10. *“Political subdivision” has the meaning ascribed to ir. in section 42 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legisiature, chapter 3, Statutes of Nevada
2003,‘ 20th Special Session, at page 141 (NRS 3638.030). |

Sec. 11.  “Self-insured employer” means an employer that provides a program of self-
insurance for jis employees.

Sec. 12, For the purposes of section 50 of Senate Bill No. 8 of the 20th Special Session of
the Nevada Legislature, chapter 5, Statites of Nevada 2003, 20ch Special Session, at page 142
(NRS 363B.110), the Commission interprets the term:

L “Claims” to mean claims Jor those categories of health care expenses that are
generally deductible by employees on their individual federal income tax returns pursnant to
~.the provisions of 26 U.S.C. § 213 and any federal regulations relating thereto, if those

expenses had been borne directly by those employces.

-2
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2./ “Direct administrative services costs” to mean, if borne direcily by a self-insured
employer and reasonably allocated to the direct administration of claims:

fa) Payments for medical or office supplies that will be consumed in the course of the
provision of medical care or the direct administration of claims;

{b) Paymenss to third-party administrators or independent contractors for the brovision of
medical care or the direct administration of claims;

(c) Rent and utility paymemts for the maintenance of medical or office space used for the
provision of medicaf care or the direct administration of claims;

(d) Payments for the maintenance, repair and upkeep of medical or office space used for
the provision of medi(ﬂl care or the direct administration of claims;

{e) Salaries and wages paid 10 medical, clerical and administrative staff and other
personnel employed 1o provide medical care or directly to administer claims; and

() The depreciation of property other than medical or office supplies, as computed
purs:mm: 1o section 13 of this regulation, used for the provision of medical care or the direct
adnq‘m’stralion of claims, | |

3. “Ewmployees” to mean employees whose wages are included within t.he measare of the
excise t.a.\' imposed upon an employer by section § 0 of Senate Bill No. 8 of the 20th Special
Session of Hw Nevada Legislature, chaprer 5, Statutes of Nevad& 2003, 20th Special Session,
at page 142 (NRS 363B.110), and their spouses, children and other dependents who qualify

Sor coverage under the terms of the health insurance or health benefit plan provided by that

“employer.

3
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4. “Health benefit plan" to mean a health benefit plan that covérs only those categories of
health care expenses that are generally deductible by employees on their individual federal
income tax returns pursuant to the provisions of 26 U.S.C. § 213 and any federal regulations
relating thereto, if those expenses had been borne directly by those employees,

5. “Any amounts paid by an employer 10 a Taft-Hartley trust formed pursuant 1o 29
U.S.C. § 186(c)(5) for participation in an employee welfare benefit plan” to mean any
amounts which are:

(a) Paid by an employer 1o a Taft-Hartley trust which:

(1) Isforﬁredpursuam 1029 U.S.C. § 186(c)(5); and
(2) Qualifies as an employee welfare benefit plan, as that teru is defined in 29 U.S.C. §
1002; and

(b) Considered by the internal Revenue Service to be fully tax deductible pursnant to the
provisions of the Internal Revenue Code.

Sec. 13. If a self-insured employer cluims the depreciation of property us a direct
administrative services cost for purposes of the health care deduction, the employer niust
compute that depreciation for each calendar guarter, beginning with the calendar qnarter in
which the property is first placed into service, according to a straight-linte method which is
based upoun:

1. For tangible personal property other than a mobile home:

fa) Ninery-five percent of the cost of acquisition of the property; and

(b) A useful life desermined in accordance with the Personal Property Manual adopted by

the Commission for the period in whicl the property is first placed into service;

4
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2/ For a mobile home which has not been con veried to real property:

(a) Eighty percent of the cost of acquisition of the mobile home; and

(8) A useful life of 15 years; and

3. For an improvement to reul property:

(a) Seventy-five percent of the cost of ;chuisilian of the improvement; and

(b) A useful life of 50 years.

Sec. 14. The health care deduction does not:

{.  Except as otherwise provided in subsection 6 of section 50 of Senate Bill No. § of the
20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 142 (NRS 363B.1] O), allow an employer to deduct any sum for any
calendar quarter other than the calendar q:mrfer in which the employer paid that sum.

2. Allow an employer to deduct any- sum paid by the employer before October 1, 2003,

Sec. 15. 1. Au employer that fails 10 register with the Division pursuant to NRS 612.535
shall register with the Department for payment of the excise tax imposed by section 50 of
Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of
Nev;ulu 2003, 20th Special Session, at page 142 (NRS 363B.110).

2. Each employer shall:

(a) File with the Department eacl quarterly return required by paragraplt (a) of subsecrion
3 of section 50 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature,

chapter 5, Statuies of Nevada 2003, 20th Special Session, at page 142 (NRS 3638.11 0),

regardless of whether any 1ax is due Jrom the employer for that quurter; and

—5e-
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(b) Provide to the Department, on such Jorwms as the Depaftmenl prescribes, any reports
required by the Department for the administration or enforcement of this chapter or secn’on-s
40 1o 63, inclusive, of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature,
clapter 5, Statutes of Nevada 2003, 20h Sﬁec;'al Session, at pages 141 to 146, inclusive
(chapter 3638 of NRS).

Sec. 16, /. An emplayer is not required to file a copy of a report witly the Department in
the manner provided in subparagraph (2) of paragraph (a) of subsection 3 of section 50 of
Senare Bill No. 8 of the 201l Special Session of the Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, ar page 142 (NRS 363B.11 0)., if the Department is able V!o
obtain the information contained in the report pursuaut (o an agreement with the Division.
The Departmenrt will notify an employer if the Department is unable to obtain that information
pursuant to such an agreemen,

2. An employer who is in compliance with section 19 of this regulation shall be deemed 10
have submitted any proof reyuired by subsection 6 of section 50 of Senate Bill No, 8 of the
20th Special Session of the Nevada Legislature, chapter 5, .S'-mrmes of Nevada 2003, 20th
Special Session, at page 142 (NRS 363B.11 0).

3. The provisions of this section do not affect any other provision of law requiring un
emplayer to retuin or provide an y records reqﬁested by the Department.

Sec. 17. Ifun employer files a return pursuant 1o paragraph (a) of s:ibsec:ion 3 of section
50 of Senure Bill No. 8 of the 20th S, pecial Session of the Nevada Legislature, chapter §,
Statutes of Nevada 2003, 20l Special Session, ar page 142 (NRS 363B.110), which contains

- any errors, the employer shall:

--6--
LCB Draft of Proposed Regulation R204-03

Page 2596
DV000794

Appellants' Appendix

SUPP.ROA02457




!
i

/
; :
1! File with the Deparnnent an amended or adjusted return which corrects those errors,

Any corrections to; p

(a) The wages reported by the emplayer must be accompuanied by an explanation of those
corrections; and

(b) Any health care deduction claimed by tire employer must be supported by appropriate
documentation and explained to the satisfuction of the Department,

2. Remit to the Department any applicable amount due.

Sec. 18. 1. AnIndian tribe, a nonprofit organization or u political subdivision is exempt
from the provisions of section 50 of Senate Bill No. 8 of the 20th Special Session of the
Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 142
(NRS 363B.110), regardless of whether the Indian tribe, nonprofir érganizalion or political
subdivision files a written election pursuant 1o NRS 612,565 or 612.570.

2. Any person who claims to be a nonprofit organization exempt from the provisions of
sect;'on 50 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter

. 5, Statutes of Nel'ad;r 2003, 20th Special Session, ar page 142 (NRS 363B.110), shall, upon rhe
request of the Department:

(a) If the person does not claim to be an exempt religions organization, provide to the
Department a lewter from the Internal Revenue Service indicatin g that the person has qualified
as a rax-excmpt organization pursnant to 26 U.5.C. § 561(c); or

() Ifthe person cluims to be an exempt religious organization, provide 1o the Department

such records as the Department deems necessary te demonsirate that the person meets the

. v
L.CB Draft of Proposed Regulation R204-03

Appellants' Appendix | Page 2597

SUPP.ROA02458

DV000795

i o s




criteria to qualify as a religious organization pursuant to 26 U.S.C. § 501(c) and any federal
regulations relating thereto.

Sec. 19. Each employer shall maintain and, upon the request of the Department, provide
to the Departinent:

L _ Copies of any reports filed with or submitted to the Division by the employer.

2. Copies of any records required to be maintained by the employer pursuant to NAC
612.020,

3. Ifthe employer claims the health care deduction:

(a) Records describing the nature and amount of any comtributions for health insurance or
an employee benefit plan made by any employees of the emplayer.

(b) Proofof any payménts Jor health insurance or a heaith benefit plan made by the
emplayer.

(c) A copy of any policy, agreement or other document describing: .

(1) Any health benefit for which the health care deduction is claimed, including,
without limitation, the cost of the benefit; and |

(2) The number of employees covered umder the applicable health insurance or health
benefit plan.

(d) Such records as are required to explain and verify any apportionment of puyments
benveen the employer and any of its employees Jor any pertinent health insurance or health
henefit plan.

4. Any other records reasonably requested by the Deparimeny if:

(4) The records ure available to the employer: and

o8-
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(b The disclosure of the records is not prohibirted pursuant to NRS 49. 225, 449,720,

683A4.0873 or 689B.280, or any other state or Sederal law regarding the confidentiality of the

records.

9.
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PROPOSED REGULATION OF
THE NEVADA TAX COMMISSION
LCB File No. R205-03

November 20, 2003

LXPLANATION ~ Marter in italiex s new: matter in brackets Insmtednwteriol] is material 1o be amitted.

AUTHORITY: §§1-41, NRS 360.090 and‘ section 7 of Senate Bill No. 8 of the 20th Special
Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 135 (NRS 363A.070).

Section 1. Chapter 363A of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 41, inclusive, of this regulation.

See, 2. As used in this chapter, unless the comext otherwise requires, the words and
terms defined in sections 3 10 13, inclusi ve, of this regularia.-) have the meanings ascribed 1o
them in those sections.

Sec. 3. “Comunission” means the Nevada Tax Commission,

Sec. 4. “Department” means rhe Department of Taxation.

Sec. 5. “Division” means the E mployment Security Division of the Department of
Employment, Training and Rehabiliration.

Sec. 6. “Employer” has the meaning ascribed to it in section 4 of Senate Bill No. 8 of the

20th Special Session of the Nevada Legislature, chapter 5, Sratutes of Nevada 2003, 20th

Special Session, at page 133 (NRS 3 634.030).
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Sec. 1. “Health care deduction” means the deduction allowed by subsection 4 of section
11 of Senate Bill No. § of the 20th Special Session of the Nevada Legislature, chapter 5,
Statutes of Nevada 2003, 201h Special- Session, at page 137 (NRS 3634.13 a).

Sec. 8.  “Indian tribe” las the meaning ascribed 10 it in section 4 of Senate Bill No. 8 of

the 20th Special Session of the Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th

Speciul Session, at page 133 (NRS 3634.03 0).

Sec. 9. “NAICS” meany the Narth American Industry C, lassification S Ystem, as adopted
by reference in section |7 of this .;'egrtlarion.

Sec. 10. “Nouprofis organization” has the meaﬁ:'ng ascribed 1o it in section 4 of Senate
Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, S tarutes of Nevada
2003, 20th Special Session, at page 133 (NRS 3634, 030).

Sec. 11.  “Political subdivision” has the meaning ascribed to it in section 4 of Senate Bill
No. 8. of the 20th Special Session of the Nevada Legislature, chaprer 3, Statutes of Nevada
2003, 20th Special Session, at page 133 (NRS 363 4. 030).

Sec. 12.  “Self-insured employer” means an employer that prbvides a program of self-
insurance for its employees,

Sec. 13. “SIC”meansthe S tandard Industrial Classification Manual, us adopted b 14

reference in section |7 of this regulation.
Sec. 14. 1. Forthe purpases af section 5.5 of Senate Bill No. 8 of the 20th Special
Session of the Nevada Legislature, chapter 5, § tatuites of Nevada 2003, 20th Special Session,

arpage 134 (NRS 3634.050);

e |
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(a) The Commission interprets the rerm “financial institution" 1o exclude a Jederal land
credit association, farm credit bank, agricultural credit association or similar institution
organized under the provisions of the Farin Credit Act,

(b) A seller of goods or a provider of services who provides or e.t‘rends credit, or retains a

‘security interest in the goods he sells, only in connection with the financin g of the goods lie
sells or the services he provides shall not be deemed to be a business en lity engaged in the
business of lending money, providing credit or securitizing receivables.

2. As used in this section, “Security interest” has the meaning ascribed to it in NRS
104.1201.

Sec. 15. For the purposes of section 10.5 of Senate Bill No. 8 of the 20th Special Session
of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page
136 (NRS 363A.120), the Commission interprets the term “bank” to exclude a Jederal land
credit association, farm ;'redir bank, agricultural credit association or similar institution
organized inder the provisions of the Farm Credir Act,

Sec. 16. For the purposes of section 11 of Senate Bill No. 8 of tlie 20th Special Session of
the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special S ession, at page 137
(VRS 3634.13 0), the Commission interprets the term:

I. “Claims” to mean claims for those categories afheahh care expenses that are
generally deductible by employees on their individual federal income tax returns pursuant fo
the provisions of 26 U.S5.C. § 213 and any federal regulations relating therero, ifthose

expenses had been borne directly by these cemployees.

3
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2. “Direct administrative services costs” 1o mean, if borne directly by a self-insured
employer and reasonably allocated to the direct administration of claims:

fa) Payments for medical or office supplies thar will be consumed in the course of the
provision of medical care or the direct administration of claims;

(b) Payments to th ird-party administrators or independent contractors Jor the provision of
medical care or the direct administration of claims;

(c) Rent and utility payments Jor the maintenance of medical or office space used for the

_ provision of medical care or the direct administration of cluims;

(d) Payments for the maintenance, repair and upheep of medical or office space used for
the provision of medical care or the direct administration of claims;

fe) Salaries and wages paid to medical, clerical and administrative staff and other
personnel employed to provide medical care or directly to administer claims; and

() The depreciation of property other than medical or office supplies, as computed
pursuant to section 35 of this regulation, used Jor the provision of me{dical care or the direct
administration of claims.

3. “Emplayees” to mean employees whose wages are included within the measure of the
excise tax imposed upon an employer by section 11 of Senate Bill No, 8 of the 20th Special
Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th § pecial Session,
at page 137 (NRS 363A4.130), and their spouses, chtildren and other dependents who qualify
Jfor coverage under the rerms.of the health insurance or health benefit plan provided by thar

employer,

wedee
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4. “Health benefit plan” 10 mean q health beneﬁr_ plan that covers only those categories of
health care expenses that are generally deductible by emplo yees on their individual federal
fncome tax returns pursuant to the provisions of 26 U.S.C. § 213 and auy federal reguiqtious
relating thereto, if those expenses had been borne direcrly by those empio yees.

3. “Any amounts paid by an employer 10 a Taft-Hartley trust Sormed pursuant 1o 29
US.C. § 186¢c)(5) Jor participation in an emﬁloyee welfare benefit plan” to mean any
amoumts which are;

(a) Paid by an employer 1o g Tafs-Hartley truse which:

(1) Is formed pursuant o 29 US.C. §186(c)(5); aud _
(2) Qualifies as an employee welfare benefiy Plan, as thar term is defined in 29 Uus.c.§
1002; and

(b) Cousidered by the Internal Revenue Service to be Jully 1ax deductible Pursuant to the
prosrfsio:vs of the Internal Revenue Code. '

Sec. 17. 1. The Standard Industrial Classification Manunal, 1987 edition, published by
the United States Office of Mauagemem and Budget, is hereby adopted by reference. A copy of
the manual may be obtained Sfrom the Superintendeny of Documents, P.0. Box 371 954,
Pinsburgh, Pennsylvania 1525¢- 7934, for the price of $40.

2. The North Awmerican Industry Classification § ystemt, 1997 edition, published by the

United States Office of Managemenr and Budger, is hereby adopred by reference. A copy of the
manual may be obtuined from the § uperimendent of Dociments, P.O. Box 3 71954,

Pintsburgh, Pennsylvania 15250- 7954. for the price af §33.

3.
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See. 18, In determining wherher q person whe is doing business in this State qualifies as
a financial institution pursutant 1o paragraph () of subsection 1 of section 5.5 of Senare Bilf
No. 8 of the 20th Special § ession of the Nevada Legislature, chaprer 5, Statutes of Nevada
2003, 20th Special Session, ar page 134 (NRS 3634, 050), the Department shall use the four-
digit industry codes ser Jorth in the SIC, or the Corresponding provisions of the NAICS, as
described in sections 19 10 33, inclusive, of this regulation,

See. 19, . Except as utherwise provided in subsection of section 5,5 of Senate Bill
No. 8 of the 2014 Special Session of the Nevadq Legislature, chapter 5, Statures of Nevadq
2003, 20th Special Session, at page 134 (NRS 363A4.050), a person who is doing business in
this state qualifies as a Sinancial institution pursuant to subparagraph (1) or (2) of paragraph
(b) of subsection } of that secrion ifthe person is appropr:are{y classified under SIC Code
621171(S. ecurity Brokers, Dealers, and Flotation Companies), or the corresponding provisions
of NAICS Code 52311, 52312, 52391 or 523999,

2. SIC Code 6211:

(a) Refers 10 establisiuments primarily engaged in the purchase, sale unig brokerage of
securities, and those, generally known as investment bankers, Primarily engaged iy
originating, un derwriting and distributing issues of securities. Establishnten Is primarily
engaged in issuing shares of mutnal and money inarket funds, unit investmeny trusts and fuce
amount certificates are classified in S1C Industry Group 672 (Investmeny Offices).
Establistments primarily engaged in providing investment advice on a contract or fee basis 1o

establishinents which deal in Sinancial contracs are classified in SIC Code 6282 (Investment

Advice).
—Byen
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(b) Includes, withous limitation:

(1) Agents for mutnal Sunds.,

(2} Bond dealers and b:_-okers.

(3) Distributors, security.

(4} Floor fraders, security.

(5} Investment bankers,

(6) Investnent certificates, sale of.

(7} Investment Sfirm-general brokerage.

(8) Mineral leases, dealers I';Il.

(%) Mineral royalties, dealers in.

(10} Mortgages, bu ying and selling (rediscounting),
(11) Mutual fund agents,

(12) Mutnal funds, selling by independent salesperson,
(13) Note brokers.

(14) Oil and gas lease brokers.

(15) Oil royalties, dealers in.

(16} Option dealers, stock,

(17) Sale of partnership shares in real estate syndicares.
(18} Security brokers.

(19) Securivy dealers.

(20) Security flotation compaiies.

(21) Securiry iraders.

7
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(22) Security underwriters,
(23) Stock brokers and dealers.
(24) Tax certificate dealers,

See. 20. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senare Bl
No. 8 of the 201h Special Session of the Nevada Legistature, chapter 5, Statures of Nevada
2003, 20th Speciat Session, at page 134 (NRS 3634.050), a pPerson who is doing business in
this state qualifies as a financial institution pursuant o subparagraph (3) of paragraph (b) of
subsection | of that section if the person is appropriately classified under SIC Code 6227
(Commodity Contracts Brokers and Dealers), or the corresponding provisions of NAICS Code
523!3 or 52314.

2 Slt’ Code 6221

(a) Refers 1o establishments Primarily engaged in buying and selling comm odity contruces
on enher a spot or future basis for their own account or for the account of athers These
establishments are inembers, or are associated with members, of recognized commodity
exchianges. Esrabhslmtems primarily engaged in buying and selling conmodities are classified
in SIC Code 50 or 51 (Wholesale Trade).

(8) Inciudes, withour limitation:

(1) C ommodity brokers (contracts).
2} C ommodity dealers ( contracts).
{3) Futiires brokers, commoudipy.
(4} Futures dealers, commodity.
(5) Traders, coimmodin: contryct.

8.
1R nr:&;ﬁgﬁé};tpsn Al;'pnf)enljlnd | Page 2607

00805
SUPP.ROA02468 DV00080

e it et s i

e b e

;
i
:




/

/

Sec. 21. L Except as otherwise provided in subsection ? of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special § ession, at page 134 (NRS 3 63A.050), a person who is doing business in
this state qualifies as a Sinancial institution pursuant to subparagraph (4) of paragraph (b) af
subsection I of that section if the person is appropriately classified under SIC C ode 6231
(Security and Comm odity E.rchénges), or the corresponding provisions of NAICS Code 52321,

2. SIC Code 6231:

(a) Refers to establishments primarily engaged in furnishing space and other facilities to _
members for the Purpose of buying, selling or otherwise trading in stocks, stock options, bonds
or conmmodity contracts. |

(b) Includes, without fimiration:

(1} Commodity contract exchanges.
(2) Furures exchanges, contracy,
(3) Option exchanges, stock,

(4) Security exclianges.

(5} Stock exchunges.

Sec. 22. /. Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 3, Statutes o;fNevada
2003, 20th Special Session, a1 page 134 (NRS 3634.050), a person who is doing business in
this stute qualifies as 4 JSinancial institution pursuant to subparagrapl (5) of paragraph (b) of
subsection | of that section if the person is appropriately classified under SIC Code 6282

(Investment Advice), or the corresponding provisions of NAICS C. ode 52392 or 52393,

--9.. : |
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2. $IC Code 6282:

{a}) Refers 1o establishmenys primarily engaged in Jurnishing investmeny information and
advice to companies and individuals concern ing securities and commodities on a contract or
Jee basis. Establishmenys that provide advice and also act as brokers or dealers gre classified
in SIC Code 6211 (Security Brokers, Dealers, and Flotation ¢ ompanies).

(b) Includes, without timitation:

(1) Futures advisory scrvice,

(2) Investment ad visory service.

(3) Investment counselors,

(4) Investment research.

(5) Manager of mutual Junds, contract or Jfee basis,

See. 23, . Except as otherwise provided in subsection ? of section 5.5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, . fatutes of Nevada
2003, 20th Special Session, ar page 134 (NRS 363A4.050), a person who is doing business in
this state yualifies as a Sinancial institution pursuant to subparagraph (6) of paragraph (b) of
subsection 1 of that section if the person is appropn‘nrgl_r classified under SIC Code 6289
(Services Allied Witly the E.rdmnge of Securities or C ommodities, Not Elsewhere C, lassified),
or the corresponding provisions of NAICS Code 523997,

2. SIC Code 6289:

(a) Refers to establishments primarily engaged in Jurunishing services to securiny or
commodity holders, brokers or dealers, not elsewhere classified,

(b) Includes, withouy limiration:

-10-.
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(1} Bondh olders protective comm itiees,
(2} Custodians of securities,

(3) Exchange clearinghouses, commodity,
(4} Exchange clearinghouses, securiry.

5) Financial reporting,

(6) Quotation service, stock.

(7) Royalty owners Prutective associations.
(8) Security custodians,

(9) Security holders protective commirtees,
(10) Stock transfer agents.

(11) Transfer ageurs, securities.

Sec. 24, . Except as orherwise provided in subsection ? of section 5.5 of Senare Bill
No. 8 of the 20tk Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634, 050), a person whq is do:Lng business in
this state qualifies as a Sinancial institution pursuant to ;:;bparagraph (7) of paragraph (b) of
subsection 1 of that section if the person is appropriately classified under SJ CCode 67]2
(Offices of Bank Holdiug C empanies), or the corresponding provisions of NAICS C. ode
55111 I;

2. SIC Code 6712;

(@) Refers to establishmenys primarily engaged i holding or owning the securities of

banks for the sole purpose of exercising some degree of control over the activities of bank

-11--
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companies whose securities they hold, Companies holding securities of banks, but which are

predominanly operating the banks, are classified according to the kind of bank operated,
(b) Includes, without limitation, bank holding companies.
Sec. 25. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senare Bill

No. 8 of the 20th Special Session of the Nevada Legisluture, chapter 5, Statutes of Nevada

subsection 1 of that section if the person. is appropriasely classified under SIC Code 6719

}; ' 2003, 20th Special Session, ar page 134 (NRS 3634.050), a person who is doing business in

this state qualifies as a Sinancial institution pursuant to subparagraph (8) of paragraph (b) of

(Offices of Holding C. ompanies, Not Elsewhere C lassified), or the corresponding provisions af

NAICS Code 551112,
2. SIC Code 6719:

| (a) Refers to establishmnenis primarily engaged in holding or owning securities of

companies other than banks, for the sole purrpose of exercising some degree of control over the

activities of the companies whose securities they hold, C ompanies holding securities, but

which are predominantly operating companies, are classified according to the kind of business

operated,
(b) Incindes, without limitation:
(1) Holding companies, except bank.
(2) luvestment holding companies, except bank,
(3) Persoual holding companies, except bank.

(4) Public wility holding companies,
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See, 26, 1. Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill
No. 8 of the 20tk Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada.
2003, 20th Special Session, at page 134 (NRS 363A4.050), a person who is doing business in
this state qualifies as a JSinancial iﬁsr.r'rmion pursuant to subparagrapl (9) of paragrapi (b) of
subsection 1 of that section if the person is appropriately classified under SIC ode 6722
(Management In vesni:em. Offices, Open-E nd), or the corresponding provisions of NAICS
Code 5259},

2. SIC Code 6722;

(a) Refers to establishments primarily engaged in issuing shares, other than uni
investment trusts and face-amouny certificate companiés, whose shares comain a provision
requiring redemprion b ) the company Upou request of the security holder,

(b) Iucludes, withour limitation:

(7 ’Managemem investment funds, open-end.,
(2) Money marker murnal Junds,
(3) Mutual fund sales on owWH account. f

Sec. 27. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senarte Bill
No. 8 of the 20th Speaal .S’cu sion of the Nevada Legislature, chapter 53, Statutes of Nevada
2003, 20th Special S, ession, at page 134 (NRS 363 4. 050), a person who is doing business in
this state #uah_'ﬁes as a financial institution pursuant to subparagraph (10) or (14 ) of

paragrapl (b) of subsection | of thar section if the person is appropriately classified under Sj C
Code 6726 (Unit Investment Trusts, F dce-Amount C. ernﬁmre Offices, and Closed-End

Management luvesyneny Offices), or the corresponding provisions of NAICS C ode 52599,

)3
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2. SIC Code 6726:

(a) Refers to establishiments primarily enguged in issuing unit investment trusts or face-
amount certificates, and establislhments primarily engaged in issuing shares, other than unit
tnvestment trusts and Jace-amount certificate companies, whose shares contain no provision
requiring redemption by the company "pon request of the security holder. Unit in vestment
rust companies are organized under g trust indenture, contract of custodianship or agency, or
similar instrument, do not lhave a board of directors, and issue ouly securities redeemnable a¢
the request of the security holder, each of wly‘ch represenits an undivided interest in g uni of
specified securities, but does not include voting trusts, F. ace-amount certificates, sometimes
referred 10 as guaranteed Jace-amouny certificares, are essentially obligations of the issuing
company 1o pay a fixed sum at q specified marurigy da;e and nsually require Periodic paymenis
by the purchaser.

(b) Includes, withour limitation:

.( 1) Face-amount Certificate issuing.
(2} Government National Morigage Association (GNMA) pools.
(3} Investment funds, closed-end: mrm;:gement of.
(4) Investors’ syndicates.
(3) Issuing of fuce-amonnt installnent certificares.
(6) Management investment SJunds, closed-end.
(7) Um"i investment irysrs,
Sec. 28. 1. Except as otherwise provided in subsection 2 of section 5.5 of Senate Bill

No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Stagures of Nevaia

]
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2003, 20th Special Session, at page 134 (NRS 363A4.050), a person who is doing business in
this state qualifies as a financial institution pursuant 1o subparagraph (12) of paragraph (b) of
subsection | of that section if the person is appropriately classified under S1C C, ode 6732
(Educational, Religious, and Charitable Trusts), or the corresponding provisions of NAICS
Code 813211.

2. S8IC Code 6732:

(@) Refers to establishmenis primarily engaged in the management of the funds of trusts
and foundarions organized for religious, educational, charitable or nonprofit researcl
purposes.

(6) Includes, without limitation;

(1) Charirable frusts, management of.
(2) Educational trusts, management of.
(3) Religious trusts, management of.

Sec. 29. | Except as otherwise provided in subsection 2 of section 5,5 of Senate Bill
No, 8 of the 20th Special Session of the Nevada Le:gislature, chapter 5, Staiutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634.050), a person who is doing business in
this state qualifies as a Sinancial institution pursiant 1o subparagraph (13) of paragraph (b) of

subsection 1 of that section if the person is appropriately classified under S} C Code 6733

{ Trusts, Except Educational, Religious, and ¢ haritable), or the corresponding provisions of
NAICS Code 52392, 523991 or 525, | ‘ o

2. SIC Code 6733; i

, 15
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(a) Refers to establishments primarily engaged in the management of the funds of trusts
and foundations organized Jor purposes other than religious, educational, charitable or
nonprofit research,

(b) I'mcludes, without fimjration:

(1) Administrators of private estates (nonoperating),
(2) Personal investment frusts, management of,

(3) Trustees: except for educational, religious, or charitable rrusts.

(4) Trusts excepr educational, religious, and charitable: managemeny of.
(3) Vacation funds for eniployees.

See. 30. /. Except as otherwise provided in subsection 2 of section 5.5 of Senute Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special S ession, at page 134 (NRS 3634.05 0), a person whe is doing business in
this state qualifies as q Sfinancial institution pursuant ro subparagraph (14) of pﬁmgmph (b) of
subsection I of that section ifthe person is appropriately classified under SIC Code 67 92 (0it
Royalty Trc'zders), or the corresponding provisions of NAICS Code 52391 or 53311,

2. SIC Code 6792:

(a) Refers 1o establishments primarily engaged in investing in oil aud gas rayalties or

leases, or fructional interests th erein,

(b) Includes, withour limiration:

s it v 0 o

(1) Oil leases, buying and selling on own account,

(2) Oil royalty companies,

16e- ]
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Sec. 31. 1 Except as otherwise provided in subsection 2 of section 5.5 of Senare Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, ar page 134 (NRS 3634.050), a person who is doing business in
this state qualifies as a Sinancial institution pursuany 10 subparagraph (15) of paragraph (b) of
subsection | of that section if the person is appropriately classified under SIC Code 6794
(Patent Owners and Lessors), or the corresponding provisions of NAICS Code 5331].

2. SIC Code 6794; |

(@) Refers 10 establishmenys primarily engaged in owning or leasing franchises, patenys
and copyrights whicl they in turn license others to use.

(b) Includes, without limiration:

(1) Copyright buying and licensing,

(2) F ranchises, selling or h'censing.

(3} Music licensin 8 1o radio srations.

(4} Music royalties, sheet and record,

(5) Patent buying and licensing,

(6) Patent leasing,

(7) Performance rights, publishing and licensing of,

Sec. 32. 1. Except as otherwise provided in subsecrion 2 of section 5.5 of Senate Bill
No. 8 of the 201h Special Session of the Nevada Legislature, chapier S, Statures of Nevada
2003, 20th Special Session, ar puge 134 (NRS 3 634.050), a person who is doing business in

this state qualifies as a financial institution pursuant to subparagraph (16) of paragraph (b) of

17--
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subsection 1 of th.at section if the person is appropriately classified under SIC Code 6 798 (Real
Estate Investment Trusts), or the corresponding provisions of NAICS Code 52593,

2. SIC Code 6798:

{a) Refers to establishments primarily engaged in closed-end in Vestments in real estate or
related morigage assets operating so that they could meet the requirements of the Real Estate
Investment Trust Act of 1 960, as amended. The Real Estate In vestmeny Tﬁ:st Acrof 1960
EXEPIS trusts from corporaiz income and capital gains taxation, provided they invest
primarily in specified assets, pay out most of their income 1o shareholders, and ineet certain
requirements regardin g the dispersion of trust own ership.

(0) Includes, without limitation:

(1) Morigage investment trusts.
(2) Mortgage trusts,

.(3) Real estate investment trusts (REITs).
(4) Realty investment trusts.

'(5) Realty trusts,

Sec. 33. 1. Except as otherwise provided in subsection 2 of section 5.5 af Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634.050), a person who is doing business in
tltis state qualifies as q Jinancial insritmio.n pursuant to subparagraph (17) of paragraph (b) of
subsection 1 of that section if the person is appropriately classified under SIC C ode 6799
(Invesrors, Not Elsewlere C, lassified), or the corresponding provisions of N4ICS Code 52391,
52392 or 52313 |

e18en
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2. SIC Code 6799:

(a) Refers to establishments primarily engaged in investing, not elsewhere classified,
(b) Includes, withour limitation;

(1} Commodity contracy pool operators.

(2) Commoadity contract trading companies,

(3) Investment clups,

(4) Security speculators Jor own account,

(5) Tax liens: holding, buying, and selling,

(6) Venture capital companies,

Sec, 34, 1. E -cept as otherwise provided in subsection 2 of section 5 5 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 134 (NRS 3634.050), if the Division has appropriately
classified a person whe is doing business in this siate under one or more of rhe provisions of
the SIC or NAICS described in sectious 19 1o 33, inclusive, of this regulation, that person shall
be deemed 10 be a financial institution pursuany 1o paragraph (b) of subsection | of section 5.5
of Senate Bill No, § of the 20th Special Session Nevada Legistature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, at puge 134 (NRS 3634.050). A person may dispute such q
classification by the Di vision, solely for the Purpose of deteriining whether the person
qualifies as u financial instisution pursuant to that paragraph, by filing a petition with the
Department setting forth the reasons why the person believes thay he has been misclassified by
n’re Division. The petition must include:

(4) A description of the business of the person;

--19.-
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(bj A statement of each ground upon which the person disputes the classification by the
Division; and |
(¢) Any financial records, documents and érl:er evidence necessary 1o subsrantiate the
person’s claim that he has been misclassified by the Di vision, including, without limitation,
any:
(1) Pertinent JSilings with the Securities and E.\'clmnge Commission;
(2) Pertinent Silings with the Office of the Secretary of Stare;
(3) Pertinent evidence of his classification Jor the purpose of a local business license;
and
(4) Other pertinent Silings with JSederal, state or local agencies that classify or
char&crerize the person.

2. Within 6 months after it receives petition filed pursuant 1o this Secrion, the

Departiment shall issne a written decision granting or denying the petition, The decision must

be sefved and may be appealed as Provided in NRS 360.245,

‘Sec. 38, If a selfsinsured employer claims the depreciation of property as a direct
administrative services cost Jor purposes of the health care deduction, the emplayer musy
compute that depreciation Jor each calendar quarier, beginning with the calendar guarter jn
which the propersy is Jirstplaced imo service, according 1o a straighe-line method which is
hased npon:

1. Fortangible personal properey other than g mobile ome:

{a) Ninery-five percens of the cost of acquisition of the property; and

-220--
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() A useful life determined in accordance with the Personal Property Manual adopted by

the Commission Jor the period in which the properuy is first placed into service;

2. For a mobile home which has not been converted to real Property:

(a) Eighty percent of the cost of acquisition of the mobile home; and

(5) A useful life of 15 years; and

3. Foran improvement to real property:

(a) Sevenry-five percent o f the cost of aéquisin’on of the improvement; and

(b) A useful life of 50 years.

Sec. 36. The health care deduction does nor:

. Exceprt as otherwise provided in subsection 6 of section 11 of Senate Bill No. 8 of the
20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada-2003, 20th
Special Session, at page 137 (NRS 363A4.130), allow an employer to deduct any sum for any
calendar quarter other than the calendar guarter in which the employer paid thar sum.

2. Allow an enmiployer to deduct an V' sunt paid by the employer before Oct;mber 1, 2003,

Sec. 37. 1. An employer that fails 10 register with the Division pursuant to NRS 612,535
shall register with the Depariment for payment of the excise tax imposed b ) section 11 of

Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 20u Special Session, ar Page 137 (NRS 3634.13 ).

2. Eacli employer shall:

(a) File with the Department each quarterly return required by paragraph (a) of subsection

3 of section 11 of Senate Bill No. 8 of the 20th Special Session of the Nevada Legislature,

2
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chapter 5, Starures of Nevada 2003, 20th Special Session, at page 137 (NRS 3634.130),

regardless of whether an Y tax is due from the employer for thay qguarter; and

(b) Provide to the Department, on such Jorms as the Department prescribes, any reports
required by the Departnen: for the administration or enforcenent of this chapter or sections 2
to 24, inclusive, of Senate Bill No. 8 of the 20th Special Session of .rke Nevada Legislature,
chapter 8, Statutes of Nevada 2003, 20th Special Session, ar pages 133 10 140, inclusive
(chapter 3634 of NRS).

Sec. 38. . | An employer is not required to file a copy of a report witl the Deparunent in
the manner provided in Subparagraph (2) of paragraph (a) of subsection 3 of section 11 of
Senate Bill No. 8 of the 20th Special Session of the Nevadg Legislature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, at page 137 (VRS 3634.130), if the Department is able 10
obtain the information contained in the repory pursuant to an agreement with the Division,
The Department shall notify an employer if the Departinent is unable 1o obmm that
information pursuant 1o such an agreemeny,

2. . An employer who is in compliance with section 41 of this regulation shall be deemed to
have submitted an Y proof required by subsection 6 of section 11 of Senate Bill No. 8 of the
20th Special Session of the Nevady Legislature, chapter 5, Sramr;es of Nevada 2003, 20t}
Special Séssion, @t page |37 (NRS 3634.130),

3. The provisions of this section do noy affect any other provision of law requiring an
employer to retain or provide any records requeested by the Departmeny,

Sec. 39. Ifan emplover files a retury pursuant to paragraph (a) of subsection 3 of section

11 of Senate Bill No, § of the 20th Special Session of the Nevada Legistature, chapter §,

.27
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Statutes of Nevada 2003, 20th Special Session, at page 137 (NRS 363A.130), which contains
any errors, the employer shall;

1. File with the Department an amended or adjusted return which corrects those errors,

Any corrections to:

(a) The wages reported by the employer must pe accompanied by an explanation of those

corrections; and

(b) Any health care deduction claimed by the employer must be supported bj appropriate
documemation and explained to the satisfaction of the Deparrm.em.

2. Remit to the Department any applicable amount due,

Sec. 40. 1. An Indian tribe, a nonprofit organization or a political subdivision is exempt
Jrom the provisions of section 11 of Senate Bill No. 8 of the 20!!:. Special Session of the
Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 137
(NRS 363A4.130), regardiess of whether the Indian tribe, nouprafit organization or political
subdivision files a written election pursnuant to NRS 612.565 or 612.570. |

2. Auny person who claims to be i nonprofit organization exenpt Sfronnthe provisions of
section 11 of Senate Bill No. 8 of the 20th Special Session of the Nevala Legisiature, chapter
5, Statuses of Nevada 2003, 20th Special Session, at page 137 (NRS 3634.130), shall, upon the
request of the Depariment;

(a) If the person does not claim 10 be an exempy religious organization, provide 10 the
Department u letter from the Internal Revenue Service indicating that the person has qualified

as a tax-exempt organization pursuant 1o 26 US.C.§501(c); or

33
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b/ If the person claims 10 be an exempt religious organization, provide to the Department
such records as the Deparrmem deems necessary to demonstrate that the person meets the
criteria to qualify as a religious organization pursuant to 26 U.S.C §501(c) and any federat
regulations relating thereto,

Sec. 41. Each employer shall maintain and, upon the request of the Department, provide
to the Departmens:

1. Copies of any reports filed with or submitted to the Division by the employer.

2. Copies of any records required to be ma:‘mafued by the employer pursuant to NAC
612.020. |

3. Ifthe employer claims the health care déducu'om

(a} Records describing the nature and amount of any contributions Jor health insurance or
an employee beneﬁt plan made by any employees of the employer.

(b) Proof of any payments Jor heaith iusurance or a health benefit plan made by the
employer,

(c) A copyofany Ppolicy, agreement or other docrument describing:

(1) A ny health benefit for which the health care deduction is claimed, including,
without limitation, the cost of the beneﬁr; anﬁ’

(2) The number of employees covered under the applicable heaith insurance or health
benefit plan.

(d} Such records as are required to explain and verify any apporlianmém of payments
bemween the employer and any of its employees for any pertineny health insurance or health
benefit plan,

—24a.
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4. Any other records reasonably requested by the Departmen: if:

(a) The records are available 10 the employer; and

(b) The disclosure of the records is not prohibited pursuant 10 NRS 49, 225, 449.720,
683A4.0873 or 6898.280, or any other state or federol law regarding the confidentiality of the

records,

_ --25--
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PROPOSED REGULATION OF THE
NEVADA TAX COMMISSION
LCB File No. R212-03

November 24, 2003

EXPLANATION - Matter in italies is new; marer in brackes [emiuemai] is material 1o be omitled,

AUTHORITY: §§ 1-18, NRS 360.090 and sections 77 and 83 of Senate Bill No. 8 of the 20th

Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003,

20th Special Session, at pages 147 and 150, respectively (NRS 368A.130 and

368A.160, respectively).

Section 1, Chapter 368A of NAC is hereby amended by adding thereto the provisibns set
forth as sections 2 to 18, inclusive, of this regulation.

Sec. 2. As used in Sections 2 to 18, inclusive, of this regulation, unless the conlext
otherwise requires, the words and terms defined in sections 3 to 10, inclu.;'ive, of this
regulation have the meaniﬁgs ascribed to them in those séctions.

Sec. 3. “Board” means the State Gaming Control Board,

Sec. 4. “Commission” means the Nevada Tax Commission,

Sec. 5. “Departmens” means the State Department of Taxation.

Sec. 6. “Executive Director” means the Executive Director of the Departmen.

cafem
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Sec. 7. “Live entertainment status” means that condition which renders the admission (o
a facility or the selling of food, refreshments or merchandise subject to the tax imposed by
chapter 3684 of NRS.

Sec. 8. “Nonprofit organization” means any organization described in paragraph (b) of
subsection 5 of section 78 of Senate Bill No. 8 of the 20th Special Session of the Nevada
Legisiature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS
3684.200).

Sec. 9. “Patron” means a person who ga:'rfs access o a facility where live entertainment
is provided and who neither solicits nor receives, from any Source, any payment,
reinfbursement, remuneration or other form of consideration Jor pProviding live entertainment
at the facility.

- Sec. 10. “Taxpayer’’ means any person described in section 75 of Senate Bill No 8 of the
20th Special Session of the Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th
Special Session, at page 147 (NRS J68A.110).

Sec. 11. For the purpose-s of sections 65 to 100, inclusive, of Senate Rill No. 8 of the 20th
Special Session of the Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th Special
Session, at pages 146 to 155, inclusive (NRS J684.010 to J68A4.350, inclusive), the

| Commission will interpret the term:

1. “Admission charge” to include, without limitation, an entertainment feé, a cover

charge, a table reservatiqn fee, or a required minimum purchase of food, refreshments or

merchandise.

2
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2. “Boxing contest or exhibition” to have the meaning ascribed in NRS 467.0107 to the
term “unarmed combat.”
3. “Facility” to tncompass any area or premises where live entertainment is provided and
Jor which consideration is collected, from one or more patrons, for the right or privilege of
entering that area or those premises, even if additional consideration is collected Jor the right
or privilege of entering a smaller venue within that area or those premises.
4. “Live entertainment”:
(a) To include, without Iirﬁitation, any one or more of the Jollowing activities:
(1) Music or vocals provided by one or more professional or amateur musicians or
vocalists;
(2) Dancing performed by one or more professional or amateur dancers or performers;
(3) Acting or drama provided by one or more professiqnal or amateur actors or players;
(4) Acrobatics or stunts provided by one or more professional or amateur acrobats,
performers or stunt persons;
| (3) Animal stunts or performances induced b Y one or more animal handlers or lrainers,
except as otherwise provided in subparagraph (7) of paragraph (b);
(6) Athletic or sporting contests, events or exhibitions provided b Y one or more
Professional or amateur athletes or sporismen; |
(7) Comedy or magic provided by one or more professional or amatedr comedians,
magicians, illusionists, entertainers or performers;
(8) A show or production in volving any combination of the activities described in |
subparagraphs (1) to ( 8), inclusive; and

I
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" (%) A performance in volving one or more of the activities described in this paragraph by
a disc jockey who presents recorded music. For the purposes of this subsection, a dis¢ Jockey
shall not be deemed to have engaged in a performance in volving one or more of the activities
described in this paragraph if the dise Jockey generally limits his interaction with patrons to
introducing the recorded music, making announcements of general interest to patrons, and
e.tplaim'ng, encouraging or directing participatory activities between patrons,

(b) To exclude, without limitation, any one or more of the following activities:

(1) Instrumental or vocal music, which may or may not be supplemented with
commentary by the musicians, in q restaurant, lounge or similar areq if such music does not
routinely rise to the volume that interferes with casual conversation and if such music would
not generally cause patrons to watch as well as listen;

(2) Occasthﬁal performances by employees whose primary job function is that of
preparing or serving food, refreshments or beverage§ fo patrons, if such performances are not
advertised as entertainment (o the public; -

{3) Perfofmances by performers of any type if the performance occurs in a licensed
gaming establishment other than q licensed gaming establishmeny that is licensed for less than
51 slot machines, less than six games, or any combination of slot machines and games within
those respective limits, as long as the performers stroll continuously throughout the Jacility;

(4) Performances in areas other than in nightclubs, lounges, restaurants or showrooms,
if the performances occur in o gaming establishment other than a gaming establishment that
is licensed for less than 51 slot machines, less than six games, or any combination of slot

- machines and games within those respective limits, which enhance the theme of the

cdyee
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establishment or attract pairons to the areas of the performances, as long as any Sealing
provided in the immediate areq of the performers is limited lo seating at slot machines or
gaming tables;

(5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrbns, including, without limitation,
singing by patrons or dancing by or befween patrons; and

(7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose
of education and scientific research.

3. “Shopping mall” to include any area or premises where m'ulriple vendors assemble for
the primary purpose of selling goods or services, regardless of whether consideration is
collected for the right or privilege of entering that area or those premises.

6. “Trade show” fa mean an event of limited duration primarily attended by members of a
particular trade or industry for the purpose of exhibiting their merchandise or services br
discussing matters of interest to members of that trade or indush?r.

7. “Casual assemblage” to include, without limitation;

(@) Participants in con ventions, business meetings or tournaments governed by chapter
463 of NRS, and their guests; or |

(6) Persons celebrating a friend’s or SJamily member’s wedding, birthday, anniversary,
&raduation, religious ceremon y or similar occasion that is generally recognized ag customary

Sor celebration.
Sec, 12. 1. Forthe purposes ofparagmph (b) of subsection 5 of section 78 of Senate

Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada

--5..
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2003, 20th Special Session, at page 147 (NRS J68A.200), live entertainment is “provided by or
entirely for the benefit of a nonprofit organization if the proceeds of the admission charges to

the facility where the live entertainment is provided become the property of the nonprofit

than is necessary to cover the direct, supportable costs of hosting, promoting or sponsoring the
event at which the live entertainment is provided,

2.  Subject to the Provisions of subsection 1, a nonprofit organization providing live
enlertainment, or a person providing live entertainmen entirely for the benefit of a nonprofit
orgamzauon, incurs no liability for the excise lax on entertainment if the nonprofit
organization or person contracts Jor goods or services with a person other than g nonprofit
organization, even if the Proceeds from the sale of food, refreshments or merchandise do not
become the properly of the nonprofit organization,

3.l If live entertainment is provided by or entirely for the benefit of a nonpraofit
organization, there will be no tax on amounts paid Jor food, refreshments or merchandise sold
within the Jacility where the live entertamment is provided, even if the proceeds from the sale
of food, refreshments or merchandise do not become the property af the nonprofit
organization.

4. Unless live enlertainment is provided by or entirely for the benefit of a nonprofit
organization, and except as otherwise provided in this chapter or sectzous 65 to 100 of Senate
Bill No. 8 of the 20th Special Sess:on of the Nevada Legisiature, chapter S, Statutes of Nevada

2003, 20th Special Session, at pages 146 to 155, inclusive (NRS 368A.010 to J684.350,

e
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inclusive), the Department shall assess and compute the excise tax in accordance with section
15 of this regulation,

Sec. 13. Any person who claims 1o be a nonprofit organization exempt from the
provisions of section 78 of Senate Bill No. 8 of the 20th Special Session of .the Nevada
Legislature chapter 3, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS
368A.200), or an Y person who claims to provide live entertainment entirely for the benefit of
such a nonprofit organization, shall, upon the request of the Department;

1. Ifthe person does not claim to be an exempt religious organization, provide to the
Department a documentation from the Internal Revenue Service deemed appropriate by the
Department indicating that the person has qualified as q lax-exempt organization pursuant to
26 US.C. § 501(c); or

2. Ifthe person claims to pe an exempt religious erganization, or cla;t'ms to have provided
live entertainment entirely for the benefit of an exempt religious orgamzatzan, provide to the
Department such records as the Department deems necessary to demonstrate that the person
or the organization for whose benefit the person provided live entertainment meets the criteria
to qualify as a religious organization pursuant to 26 U.S. C. § 501(c) and any federal
regulations relating thereto. |

Sec. 14. 1 Live entertainment status commences when any patron is required to pay an
admission charge before he is allowed to enter a facility, regardless of when the live
enlertainment actually commences.

2. Live entertainment status ceases at the later of:

(a) The conclusion of the live entertainment; or

7. .
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(é; ) The time when a Jacility for which an admission charge was required is completely
vacated by admitted patrons or is opened to the generaf public free of any admission charge.

3. The tax applies to the sale of food, refreshments or merchandise at a facility with a
seating capacity of less than 7,500, even if patrons are unabie lo see, hear or enjoy live
entertainment from the location within the facility where the Jood, refreshments or
merchandise is sold,

Sec. 15, 1. Pursuant to thg Provisions of subsection 4 of section 78 of Senate Bill No. 8
of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, at
page 147 (NRS 368A.200), the Department shall apply the tax rate to the total admission
charge less the sum of any tax imposed by the United States upon.or with respect to an
admission charge to live entertainment, whether imposed upon the taxpayer or the Dbatron.

2. The Department shall apply the tax rate to the 8ross receipts from the sale of food,
refreshments or merchandise at a facility where live entertainment is provided, As used in this
section, “gross receipts” has the meaning ascribed to it in NRS 372.025, except that “gross
receipts” will not be construed to include the amount of any tax imposed by this state or a
political subdivision upon or with respect to retail sales of tangible personal property.

3. Ifapplicable, a laxpayer may include the excise tax in the sales price of foad,
refreshments or merchandise sold at a facility where live entertainment is provided, but if he
does so, he shall notify the patrons of the facility by posting a sign which is visible to all
purchasers of food, refreshments or merchandise which states that the excise tax is included
in the sales price. In the absence of such a notification, the total amouny charged to the patron
shall be deemed to be the price of the item.

--§--
LCB Draft of Proposed Regulation R212.03 Page 2632

Appellants' Appendix

3
SUPP.ROA02493 DV000830




Sec. 16, Forthe purposes of paragraph (c) of subsection ¢ of section 78 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 147 (NRS 368A.200), if there is no governmental permit

designating the maximum occupancy of a facility where live entertainment is provided, the
Department shall compute the tax rate on the presuinption that the actual seating capacity of
the facility is at least 300 and less than 7,500. To rebut this presumption, the taxpayer must
establish, to the reasonable satisfaction of the Department, that the actual seating capacity of
the facility is less than 300 or 7,500 or more. In determining whether the taxpayer has
successfully rebutted the presumption, the Department shall consider all evidence provided by
the taxpayer, iucludfng, without limitation, evidence of actual altendance, the number of
tickets sold or offered for sale, the square footage of the Jacility, the physical needs or
requirements of the patrons in relation to the nature of the live entertainment provided and
any other evidence tending to establish the actual seating capacity of the facility,

See. 17. 1. Asusedin this section, “over-collection” means any amount collected as q
tax on live entertainment that is exempt Jrom taxation purs:uaut to subsection § of section 78
of Senate Bill No. 8 of the 20th Special Session of the Nevadq Legislature, chapter 5, Statutes
of Nevada 2003, 20th Special Session, at page 147 (NRS 368A.200),. or any amount in excess
of the amount of the applicable tax ax computed in accordance with subsections 1 to 4,
inclusive, of section 78 of Senate Bill No, 8 of the 20th Special Session of the Nevadg
Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS

3684.200),

--9..
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2. Any over-collection must, if possible, be refunded by the laxpayer to the patron Srom
whom it was collected.

3. A taxpayer shall:

4. Ifataxpa yer is unable for any reason to refund an over-collection, the taxpayer shajl
pay the over-collection to the Department.

3. Ifan audit of a taxpayer reveals the existence ofan over-cdllection, the Department
shall:

{a) Credit the over-collection toward any deficiency that results Sfrom thg audi, if the
laxpayer furnishes the Department with satisfactory evidence that the taxpayer has refunded
the over-collection a5 required by subsection 2,

' {b) Within 60 days after recesving notice Jrom the Departmeny that a refund musy be made,
seek an accounting of all refunds paid. The accounting must be accompanied by any
supporting documents required by the Department,

Sec. 18. 1. If a taxpayer intends to provide live enlertainment at o Jacility that is not o

-=10-- )
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Special Session of the Nevadg Legislature, chapter 5, Starutés of Nevada 2003, 20th Speciql
.Sesstbn, al pages 146 to 155, inclusive (NRS 3684.010to 368A.350, inclusive ).

2. Ifa ta.rpayér intends to provide live entertainment af 4 Jacility that is o licensed gaming
establishment, the laxpayer shall act in accordance with such regulations as may be

prescribed by the Bogrd,
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PROPOSED REGULATION OF THE
STATE GAMING CONTROL BOARD

LCB File No. R223-03
EXPLANATION — Matter in itefics is new; matter in brackets |sisHied-imersd| is material to be omitted.

AUTHORITY: §§1-27, sections 80 and 83 of Senate Bill No. 8 of the 20th Special Session of the
Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th Special Session, at
pages 149 and 150, respectively (NRS 368A.140 and 368A.160, respectively).

Section 1. Chapter 368A of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 26, inclusive, of this regulation, |

Sec. 2. As ased in sections 2 to 26, inclusive, of this regulation, uniess the context
otherwise requires, the words and terms defined in sections 3 to 11, inclusive, of this
regufation have the meanings ascribed to them in those sections,

Sec. 3. “Board’ means the State Gaming Control Board.

Sec. 4. “Chairman” means the Chairman of the Board or a person designated by him, '

Sec. 5. “Live emtertainment status” means that condition which renders the selling of

Jood, refreshments or merchandise subject to the tax imposed by chapter 3684 of NRS.

Sec. 6. “‘Nonprofit organization” means any organization described in paragraph (b) of
subsection 5 of section 78 of Senate Bill No. 8 of the 20th Special Session of the Nevada

Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS

3684.200).

.
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Sec. 7. “Nonrestricted license” has the meaning ascribed to it in NRS 463,0177,

Sec. 8, *“Package™ means any rfggregatirm of rights to rooms, food, refreshments,
merchandise, entertainment, services or other items which is advertised to the public as a
vingle unit and sold for a single price.

Sec. 9. “Patron” means a person who gains access to a facility where live entertainment
is provided and who neither solicits nor receives, from any source, any payment,
reimbursemenr_. remuneration or other form of consideration for providing live entertainment
at rhe facility.

Sec. 10, *“Restricted license” has the meaning ascribed to it in NRS 463.0189,

Sec. 11.  “Taxpayer” means any person described in subsection 1 of section 75 of Senate

| Bitl No. 8 of the 20th Special Session of the Nevada Legislature, chapter S, Statutes of Nevada
2003, 20th Special Session, at page 147 (NRS 368A4.110).

Sec. 12, For the purposes of sections 65 to 100, inclusive, of Senate Bill No. 8 of the 20th
Special Session of the Nevadu Legislature, chapter 5, Statutes of Nevada 2003, 20th Special
Session, at pages 146 to 155, inclusive (NRS 368A.010 to 368A4.370, inclusive), the Board will
interpret the term: |

1. “Admission charge” to include, without limitation, an entertainment fee, a cover
charge, a table reservation fee, or a required minimum purchase of food, refreshments or
merchandise.

2. “Boxing contest or exhibition” to have the meaning ascribed in NRS 467.0107 (0 the
term “unarmed combat.”

3. - “Casual assemblage” to include, without limitation:

i
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(@) Parficipants in conventions, business meetings or tournaments governed by chapter
463 of NRS, and ﬂwir guesis; or

(h) Persons celebrating a friend’s or family member's wedding, hirthday, anniversary,
graduation, religious ceremony or similar occasion that is generally rec.ugnized as customury
Sfor celebration.

4. “Facility” to encompass, if live entertainment is prr)via'ed at a licensed gaming
 establishment that is licensed for:

(a) Less than 51 slot machines, less than six games, or any combination of slot machines
and games within those respective limits, any area or premises where the live entertainment is
provided and for which consideration is collected, from one or more patrons, for the right or
privilege of entering that area or those pfemises, even if additional consideration is collected
Jor the right or privilege of entering a smaller venue within that area or those premises; or

| (b) Atleast 51 slot machines or at least six games, any designated area on the premises of
the licensed gaming establishment within which the live entertainment is provided.

5. “Live enfertainment” in the same manner as that fterm is interpreted pursuant to
subsection 4 of section 11 of LCB File No. R212-03, which was adopted by the Nevada Tax
Commission and filed with the Secretary of Statg on December 4, 2003. For the purposes of
that subsection, the Board will interpret the term “recorded music” t(} include, without
limitation, music on a cassetie tape, compact disc, phonograph album, or video tape or disc, or

ot live television.

—-3--
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0. | “Shopping mall” to include any arca or premises where multiple vendors assemble for
the primary purpose of selling goods or services, regardiess of whether consideration is
collected for the right or privilege of entering that area or those premises.

7. “Trade stiow” (o m‘ean an event of limited duration primarily attended by members of a
particalar trade or industry for the purpose of exhibiting their mercliandise or .s‘ervicgs or
discussing matrters of interest to members of that trade or industry.

Sec. 13.  For the purposes of section 78 of Senate Bill No. 8 of the 20th Special Sesvion of
the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th Special Session, at page {47
(VRS 368A.200), merchandise shall be deemed 1o be .v.ald inside a facility where live
enltertainment is provided if:

I The purchase of a ticket or the payment of an admission fee, a cover charge, a -
minimum fee, or a similar charge or fee is required for a patron to gain access to the
merchandise being sold; ar. :

2. The merchandise is located in the area where the live entertainment is provided.

Sec. 14. The stutement required by subsection 4 of section 78 of Senate Bill No. 8 of the
20th Special Session of the Nevada Legistature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 147 (NRS 368A.200), must be substantially in one of the following
- forms: | |
I, Includes Entertainment Tax;

2. [fnc. Ent Tax;
3. Includes Live Ent. Tax; or

4, L.ET. included,

-4
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Sec. 15. 1. For the purposes of paragraph (b) of subsection 5 of section 78 of Senate
Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at puge 147 (NRS 368A.200), live enfertainment is provided by or
entirely for the benefit of a nonprofit organization if the proceeds of the admission charges 1o
the facility where the live entertainment is provided become the property of the nonprofit
organization, The proceeds of the admission charges do not become the property of a person
other than a nonprofit organization as long as the person retains not more of the proceeds
than is necessary to cover the direct, supportable costs of hosting, promoting or sponsoring the
event at which the live entertainment is provided.

2. Subject to the provisions of subsection I; a nonprofit arganization providing live
enterfainment, or a person providing live entertainment entirely for the henefit of a nonprofit
organization, incurs no liability for the excise tax on live entertainment if the nonprofit
organization or persan contracts for gaods or services with a person other than a nonprofit
organization, even if the proceeds from the sale of food, refreshments or merchandise do not
become the property of the nonprofit organization.

3. Ilf live entertainment is provided by or entirely for the benefit of a nonprofit
organization, there will be no tax on amounts paid for food, refreshments or merchandise sold
within the facility where the live entertainment is provided, even if the proceeds from the sale
of food, refreshments or merchandise do not hecome the property of the nonprofit
arganization,

4. Unless live entertainment is provided by or entirely for the henefit of a nonprofit

organization, and except as otherwise provided in this chapter or sections 65 to 100 of Senate

-5--
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Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes aj'Nevud&
2003, 20th Special Session, at pages 146 to 155, inclusive (NRS 3684.010 to 3684.370),
inclusive), the Board will ussess and compute the excise tax in accordance with section 20 of
this regulation,

Sec. 16. Any person who claims to be a nonprofit organization exempt from the
provisions of section 78 of Senate Bill No. _ 8 of the 20th Special Ses.vi:m of the Nevada
Legislature chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS
368A4.200), or any person who -daims to p.rovide live entertainment entirely for the henefit of
.\'u'ch.a nonprofit organization, shall, npon the request of the Board:

I. ifthe person does not cluim to be an exempt religious organization, provide to the
Board a documentation from the Internal Revenue Service deemed appropriate by the Board |
indicating that the per.-mn has qualified as a tax-exempt wganfzution pursuant to 26 US.C. §
S01tc); or

2. If'the person claims to be an exempl religious arganization, or claims to have provided
live entertainment entirely fpr the benefit of an averﬁpt religious organization, provide to the
Board such records as the Board deems hecessary 10 demonstrate that the person or the
organization for whose benefit the person provided live entertainment meets the criteria to
qualify as a religious organization pursuant to 26 U.S.C. § 501(c) and any federal regulations
refating thereto,

Sec. 17, For the purposes of paragraph (c) of subsection 6 of section 78 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legisluture, chapter 5, Statutes of Nevada

2003, 20th Special Session, at page 147 (NRS 3684.200), if there is no governmental permit
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designating the maximum occupancy of u facility where live entertainment is provided, the
Bourd will compute the tax rate on the presumption that the actual seating capacity of the
Sacility is ut least 300 and less than 7,500, To rebut this presumption, the tuxpayer must
establish, to the reasonable satisfaction of the Board, that the actual seating capacity of the
Sacility is less than 300 or 7,500 or more. In determining whether the tuxpayer has
successfully rebutted the presumption, the Board wi{l consider all evidence provided by the
taxpayer, including, without limitation, evidence of actual attendance, the number of tickets
sold or offered for sale, the square footage of the facility, the physical needs or requirements
of the patrons in relation to the nature of the live entertainment provided and any other
evidence tending to establish the uctual seating capacity of the facility.
Sec. 18, /. Live entertainment status:
(u) Commences ér the earlicr of:
(1) The time when taxable live entertainment commences; or
(2) The time when any patron is required to pay an admission charge before the patron
is allowed to enter a facility; and
{b) Ceases at the later of:
(1) The conclusion of the last peffarmance 0}‘ the taxable live entertainment; or
(é) The time when a fucility for which an admission charge was required is completely
vacated by admitted patrons or is f)péned to the general public free of any admission charge,
2. Forthe purposes of this section, there is no distinction between any period of dining

and any period of entertainment at a restaurant of a licensed gaming establishment which is

. T
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not open on a continual time schedule and where live entertainment is provided and advertised
as & dinner show.

Sec. 19. 1. Except as otherwise provided inr section 78 of Senate Bill No. 8 of the 20th
Special Session of the Nevada Legislature, chapter 5, Statutes of Nevadq 2003, 20th Special
Session, at puge 147 (NRS 368A.200), the tax imposed by that section:

(a) Applies to an admission charge for a patron regardless of whether the patron is present
faf any portion of the live entertainment.

| (bj Applies to each sale of a ticker that affords a patron the right (o be present for any
taxable live entertainment, unless the taxpayer establishes that the patron has received a full
refund of the amount paid for the ticket.

{¢) Except as otherwise provided in paragraph (d), applies to the sale of food, refreshments
and merchandise at a facility that operates under a continual time schedule with no admission
charge, if the food, refresl:ment.f or merchandise are ordered while the facility is in live
emtertainment status.

(c} Applies to the sale‘af food, refreshments and merchandise at a Jacility which are
ordered or purchased during an interval between performances bf live entertainment at the

| Sacility, unless the taxpayer accounts separately for the volume of sales to pérsons who enter
the facility during such an interval and leave the facility hefore tihe commencement of the next
performance of live entertainment,
(¢) Applies to the sale of food and refreshments at a facility which are ordered before the
Sfacitity enters ;r'nm live entertainment status if the sale is completed after the facility enters into

five entertainment status, unless the taxpayer identifies through its recordkeeping system the

. 7 . |
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a.!mount paid for food and refreshments ordered before the facility enters into live
enfertainment status.

(f} Applies o the sale of food and refreshments at a location in close proximity to u fucility
if the primary purpose of the location is to provide food or refreshments to the patrons of that
JSacitity whao view_ the live entertainment provided at that facility,

(g) Applies, if an admission charge:

(1) Is collected for access to a facility and payment of the admission charge entitles a
patron to enter an area of the facility where live entertuinment is provided; to the sale of food,
refreshments and imerchandise af any lfocation within the facility to which the patron has
access as a result of the payment of the adﬁ:issirm charge, regardiesy of whether the patron
can clearly lrear or see the live entertainment from the location within the facility where the
Jood, refreshrments or merchandise is sold.

(2) Is not collected for access to a facility, to the sale of food, refreshments and
merchandise at any location within the facility, unless the taxpayer identifies through its
recordkeeping system the sales to patrons who are unable to see or hear the live entertainment
Sfram the location within the facility where the food, refreshments or merchandise is sold.

2. As used in this section, “facility” means a facility where live entertainment is provided
which Ira.;' a maximum seating capacity of less than 7,500.

Sec. 20. For purposes of computing the amount of the tax due pursuant fo chapter 368A

of NRS:

-9
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I. The m.\:.mte must he applied to the total amounis paid /br taxable admission charges
and tuxable sales of food, refreshments and merchandise, excluding the amount of any
federal, stute or local taxes included in those payments.

2. The tux must be paid on all taxable sules of food, refreshments and merchandise while
a facility is in five entertainment stutus and on all taxable admission charges, regurtﬂe;s‘s of
whether the taxable amounts are paid in cash or through an extension of credit. Any required
minimum purchases of food, refreshiments or merchandise must be accounted for ..mhzly:

(a) As part of the total amount paid for fuxable admission charges; or

(b} As part of the total amoeunt paid for taxable sales of food, reﬁ'e.s'hmeﬁts und
merchandise, : : -

3. The amount of any service charges imposed in connection with the use of credit cards
or debit cards which is excluded from taxation pursuant to subsection 2 of section 78 of
Senate Bill No, 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of
Nevada 2003, 20th Special Session, at page 147 (NRS 368A.200), must be determined from the
actual amount collected and retained by persons other than the taxpayer and not from an
estimate of that amount,

4. If any taxable tickets for live entertainment are sold by a person who:

(a-) Is not an affiliate of:

(1) The person licensed to conduct gaming at the facility where the live entertainment is
provided; or

(2} The operator of the fucility where the live entertainment iy provided,

10—
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= ile tax nm_sr be paid on the portion of the proceeds of those sales which are remitted to the
person licensed to conduct gaming at, or the operator of, the fucility where the live
- entertainment is provided.
(h) Is an affiliute of:
(1) The person licensed to conduct gaming at the facility where the live entertainment is
provided; or |
(2) The operator of the fucility where the live entertuinment is provided,
= the tax must be paid on all the proceeds of those sales,

5. Subject to the provisions of subsection 4 of section 78 of Senate Bill No. 8 of the 20th
Special Session of the Nevada Legisiature, chapter 5, Statutes of Nevada 2003, 20th Special
Session, at page 147 (NRS 368A.200), the tax on any taxable ticket for live enfertainment or
ticket redeemable for taxable food or refreshments sold as a component of a package must be
computed in accordance with the following provisions:

fa) Except as otherwise provided in paragraphs (b) and (c):

(1) The average retail value of the ticket must be prorated against the average retail
;;rtlue of all the components of the package, and the tax must be paid on the sum obtained by
multiplying the resulting prorated fraction by the actual price paid for the package.
| (2) Any value advertised to the public as the retail value of a component of a package iy
rebuttably presumed to constitute the actual retail value of that component.
.‘ (3) If no average retuil value can be established for a component of a package, the cost

af the component fo the taxpayer must be used to carry out subparagraph (1).
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(h) The tax on any ticket redeemable for taxable food or refreshments with an average
retail value of less than 85 must he computed on the full retail value of the ticker and not us a
component of a package.

(¢) This subsection does not prohibit a taxpayer from paying, at the option of the taxpayer,
the tax on the full retail value of the taxable components of a package.

Sec. 21. L Iflive entertainment that is taxable under chapter 3684 of NRS is provided
at a licensed gaming establishment, the person licensed to conduct gaming at that
establishient is responsible for the payment of the tax, even if another person is affording
that entertainment. In such a case, the per.mﬁ licensed to conduct gaming at that
establishment is responsible for collecting the tax from the person affording that
entertainment and for remitting the tax based upon the records af the person éﬁhrding thut
entettainment,

2. If live entertainment that is taxahle under chapter 3684 of NRS iy provided at a facility
within a licensed gaming establishment in connection with any sale of food, reﬂ'eshmems or
merchandise that is taxable under chapter 368A of NRS, and the fucility is not operated by the
person licensed to conduct gaming at that establishment, tﬁat person shall:

(a) Keep all pertinent records required by section 83 of Senate Bill No. 8 of the 20th
Special Session of the Nevada Legivlature, chapter 5, Statutes of Nevada 2003, 20th Special
Session, at page 150 (NRS 368A4.160), chapter 463 of NRS and Regulation 6 of the Nevadﬁ
Gaming Commission ;md State Gaming Control Board; and

(b) Obrain and keep, or require the person that operates that fucility to obtain and keep,

any other pertinent records required by sections 2 to 26, inciusive, of this regulation.
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3. If live entertainment that is taxable under chapter 3684 of NRS is provided at a facility
within a shopping mall on the premises of a licensed gaming establishment and the shopping
tnall is owned by the person licensed to conduct gaming at that establishment, or by an
affifiate of that person, the person licensed ta conduct gaming at that establishment is
responsible for the payment of the tax and shall include all taxable amounts in the reports
required by section 81 of Senate Bill No. 8 of the 20th Special Sessiun of the Nevada
Legislature, chapter 3, Statutes of Nevada 2003, 20th Special Session, at page 149 (NRS
3684.220).

4. Each person that holds:

(4) A nonrestricted license shall file with the Board, on or before the 24th day of each
month, a repart pursuant fo section 81 of Senate Bill No. 8 of the 20th Special Session of the
Nevada Legislature, chapter 3, Statutes of Nevada 2003, 20th Special Session, at page 149
(VRS 368A.220), showing the amount of all receipts for the preceding month which are

_taxable pursuant to chapter 3684 of NRS.

(h) A restricted license shall file with the Board, on or before the 10th day of the month
Jollowing each calendar quarter, a report pursuant to section 81 of Senate Bill No, 8 of the
Zk)rlz Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Sessian, at page 149 (NRS 368A.220), shawing the amount of all receipts for the
preceding calendar quarter which are taxable pursuant to chapter 3684 of NRS.

Sec. 22. A taxpayer shall;
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1. Record all sules which are taxable pursuant to chapter 3684 of NRS in a manner that
reflects the amount of each taxable sale, unless the taxpayer uses an alternative accounting
procedure approved by the Chairman.

2. Keep records evidencing any exemption from the tax imposed by chapter 3684 of NRS.
af live entertainment provided ar thé licensed gaming establishment of the raxpayer.

3. Make its records available for audit by the Board at any reasonable time.

See. 23, [ Euach:

(a) Group f licensee that provides live entertainment shall:

(1) Include in its system of internal control, submitted pursuant to Regulation 6.090 of
the Nevada Gaming Commission and State Gaming Control Board, a description of the .
procedures adopred by the licensee to comply with sections 2 to 26, inclusive, of this
regulation; and

(2) Comply with thar system of internal control and any minimum standards for internal
conrrol for entertainment adopted by the Chairman pursuant to Regulation 6.090 of the
Nevada Gamting Comnuission r:m;rl Stare Gaming Control Board.

(h) Group I licensee that provides live entertainment and each taxpayer that holds a
restricted license shall comply with any procedures for internal cont:;v;‘ SJor enterﬁ:inment
adopted by the Chairman pursuant to Regulation 6.100 of the Nevada Gaming Commission
fmd State Guming Control Board.
= Except as otherwise approved in writing by the Chairman, a taxpayer shall not carry out
any procedires for inre.-;rml confrol that devigte from any standards or procedures for internal

control for entertainment adopted and published by the Chairman,
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2. Each group I licensee that provides live entertainment shall direct its independent
accountant to perform observations, examinations of documents and inquiries of employees,
wusing any applicable guidelines, checklists and other criteria established by the Chairman, to
determine compliance with the requirements for entertainment. The independent accountant
shall report his findings as part of the report required by subsection 9 of Regulation 6.090 of
the Nevada Gaming Commission and State Gaming Control Board,

3. The internal auditor of each group I licensee that provides live entertainment .vhalf:

(u) Using any applicable guidelines, checklists and other criteria established by the
Clhairman, perform observations, examinations of documents and inquiries of employees to
determine compliunce with tl.;e requiremen;fsﬁ)r enfertuinment,

(h) Submit to the Board within 120} days after the last day of the first 6 months of the
business year of the licensee two copies of a report by the internal auditor summarizing all
instances of noncompliance with the requirements for entertainment during the first 6 months
of the business year of the licensee and any applicable responses by the management of the
Iicénsee, including any work required to be pé:formed during the reporting period and any
additional procedures that were performed.

(¢} Unless the instances _afnmwomﬁliunce are to be disclosed in the report submitted by the

independent accountant for the licensee pursuant to subsection 9 of Regulation 6.090 of the

© Nevada Gaming Commission and State Gaming Control Board, submir to the Board within

120 days after the last day of the final 6 months of the business year of the licensee two copies
of a report by the infernal auditor summarizing all instances of noncompliance with the

requirements for entertainment during the final 6 months of the business year of the licensee
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and uny applfcuble responses by the management of the licensee, including any work required
to be performed during the reporting period and any additional procedures that were
performed.

4. Is used in this section:

(@) “Group I licensee” and “group Il licensee™ have the meanings ascribed to rlirj.ve terms
lin Regulation 6.010 of the Nevada Gaming Commission and State Gaming Control Board,

(b} “Requirements for entertainment” means the provisions of sections 2 to 26, iﬁdusive,
af this regulation, chapter 3684 of NRS and any minimum standurds for internal control for
- entertainment adopted by the Chairman.

Sec. 24, The provisions Qf'NRS 463.387 shall be deemed to apply ta a cluim pursuaut 1o
section 90 of Senate Bill No, 8 of the 20th Special Session of the Nevada Legislature, chapter
5, Statutes of Nevada 2003, 20th Special Session, at page 153 (NRS 368A4.260), by a tuxpayer
Jor the refund of any uverpuymeht of taxes, except that:

L. The claim must be filed within 3 years after the lust day of the month following the

- reporting period for which the overpayment was made; and

2. No interest will be allowed on the overpa_v;ment if the Board determines that the
overpayment was made imtentionally or bjr reason of carelessness,

Sec. 25. Any taxpayer liable for the payment of the tax imposed by chapter 3684 of NRS
who willfully fails t{) report, pay or truthfully account for the tax is liable for a pénultv in the

- amount of the tax evaded or not puid, 10 be ussessed and collected in the same manner as
clrarges, taxes, licenses and penalties are assessed and collected pursuant to chapter 463 of

VRS.
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Sec. 26. A violation of any of the provisions of sectivns 2 to 26, inclusive, of this
regilation or chapter 3684 of NRS constitutes an unsuitable method of operation subjecting a
licensed gaming establishment to the suspension or revocation of its gaming license.

Sec. 27. This regulation becomes effective on January 1, 2004,

NOTE: Pursuan_t to subsection 4 of section 11 of LCB File No. R212-03, which was
adopted by the Nevada Tax Commission and filed with the Secretary of State on December
4, 2003, the Nevada Tax Commission interprets the term:
4. “Live entertainment”:
| (a) To include, without limitation, any one or more of the following activities:

(1) Music or vocals provided by one or more professional or amateur musicians or
vocalists;

(2) Dancing performed by one or more professional or amateur dancers or performers;

(3) Acting or drama provided by one or mofe professional or amateur actors or players;

(4) Acrobatics or stunts provided by one or more professional or amateur acrdbats,
performers or stunt persons;

(5) Animal stunts or performances induced by one or more animal handlers or trainers,
except as otherwise provided in subparagraph (7) of paragraph (b);

(6) Athletic or sporting contests, events or exhibitions-provided by one or more

professional or amateur athletes or sportsmen;
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(7) Comedy or magic provided by one or more professional or amateur comedians,
magicians, illusionists, entertainers or performers;

{(8) A show or production involving any combination of the activities described in
subparagraphs (1) to (8), inclusive; and

(9) A performance involving one or more of the activities described in this paragraph by a
disc jockey who presents recorded music. For the purposes of this subsection, a disc jockey shall
not be deemed to have engaged in a performance involving one or moré of the activities
described in this paragraph if the disc jockey generally limits his intéraction with patrons to
introducing the recorded music, making announcements of general interest to patrons, and
explaining, encouraging or directing participatory activities between patrons,

(b) To exclude, without limitation, any one or more of the following activities:

(1) Instrumental or vocal music, which may or may not be supplemented with
commentary by the musicians, in a restaurant, lounge or similar area if such music does not
routinely rise to the volume that interferes with casual conversation and if such music would not
generally cause patrons to watch as well as listen; |

(2) Occasional performances by employees whose primary job function is that of
preparing or serving food, refreshments or beverages to patrons, if such pcrfonnances are not
advertised as entertainment to the public;

(3) Performances by performers of any type if the performance occurs in a licensed
gaming establishment other than a licensed gaming establishment that is licensed for less than 51
slot machines, less than six games, or any combination of slot machines and gamés within those

respective limits, as long as the performers stroll continuously throughout the facility;
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(4) Performances in areas other than in nightclubs, lounges, restaurants or showroofns, if
the performances occur in a gaming establishment other than a gaming establishment that is
licensed for less than 51 slot machines, less than six games, or any combination of slot machines
and games within those respective limits, which enhance the theme of the establishment or
attract patrons to the areas of the performances, as long as any seating provided in the immediate
area of the performers is limited to seating at slot machines or gaming tables;

(5) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation, singing
by patrons or dancing by or between patrons; and

(7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose of

education and scientific research.
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ADOPTED REGULATION OF THE
NEVADA TAX COMMISSION
LCB File No. R212-03

Effective December 4, 2003

EXPLANATION — Matter in ifaflcs is new: matier in brackets [«uhsbedonaterial] is material to be omitted.

AUTHORITY: §§ 1-18, NRS 360.090 and sections 77 and 83 of Senate Bill No. 8 of the 20th
Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003,
20th Special Session, at pages 147 and 150, respectively {NRS 368A.130 and
368A.160, respectively). -

Section 1. Chapter 368A of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 18, inclusive, of this regulation.

Seec, 2. As used in sections 2 to 18, inclusive, of this regulation, unless the context
otherwise requires, the words und lerms defined in sections 3 1o 10, inclusive, of this
regulation have the meanings ascribed to them in those sections.

Sec. 3. “Bourd” meuns the State th;m'ng Control Board.

Sec. 4, “Commission ”' means the Nevada Tax Commission,

See, .5. “Department” means the State Department of Taxation.

Sec. 6. “Executive Director” means the Executive Director of the Department.

Sec. 7. “Live enterminment..vmtus * means that condition which renders the admission to
u fucility or the selling of foud, refreshments or merchandise subject to fhe tax imposed by
chapter 3684 of NRS.

Sec. 8. “Nonprofit organization” means any organization described in paragraph (b) of

subsection 5 of section 78 of Senate Bill No. 8 of the 20th Special Session of the Nevada
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Legistature, chapter 3, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS
368A.200).

Sec. 9. “Patron” means a person who gains access to a facility where live entertainment
is provided and who neither solicits nor receives, from any source, any payment,
reimbursement, remuneration or other form of coh.s‘ider:.rtianﬁ)r providing live entertuinment
at the facility.

Sec. 10.  “Taxpayer” means any person described in sectioﬁ 75 of Senate Bifl No. 8 of the
20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada 2003, 20th
Special Session, at page 147 (NRS 368A.110).

Sec. 11, For the purposes of sections 65 to 100, inclusive, of Senate Bill No. 8 of the 20th
Special Session of the Nevada Legistature, chapter 5, Statutes of Nevada 2003, 20th Special
Session, af pages 146 to 155, incluvive (NRS 368A.010 to 368A4.350, inclusive), the
Conumission will interpret the term:

L. “Admission charge” to include, without limitation, an entertainment fee, a cover
charge, a table reservation fee, or a required minimum purchase of food, refreshments or
merchandive.

2. “Boxing contest or exhibition” to have the meaniné ascribed in NRS 467.0187 to the
term “unarmed combat.”

3. “Fuacility” to encompass any urea or premises where live entertainment is provided and
Jor which consideration is collected, from one or more patrons, for the right ar privilege of |
cntering that area or those premises, even if additional consideration iy coflected for the right
or privilege of entering a smaller venue within that area or those premises.

4.  “Live entertainment”:
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(@) To include, without limitation, any one or more of the following activities:

(1) Music or vocals provided by one or rﬁare professional or amateur musicians or
vocalists;

{2) Dancing performed by one orinere professional or amateur dancers or perforners;

(3) Acting or drama provided by one or more professional or amateur actors or players;

(4) Acrobatics or stunts provided by one or more professional or amateur acrobats,
per;fbrrﬁers or stunt persons;

(35) Animal stunts or performances induced by one or more animal handlers or trainers,
except as otherwise provided in subparagraph (7) of paragraph (b);

(6) Athletic or sporting contests, events or exhibitions provided by one or more
professional or amateur athietes or sportsn.ren;

(7) Comedy or magic provided by one or more professional or amateur comedians,
magicians, illusionists, entertainers or performers;

(8) A show or production involving any combination of the activities described in _
subparagraphs (1) to (8), inclusive; and

(9) A performance involving one or more of the activities described in this paragraph by
a disc jocke y who presents recorded music. For the purposes of this subsection, a disc jockey
shall not be deemed 10 have engaged in a performance involyving one or more of the activities
described in this paragraph if the disc jockey generally limits his interaction with patrons to )
introducing the recorded music, making announcements of general interest to patrons, and
explaining, encouraging or directing participatory activities between patrons.

(b} To exclude, without limitation, any one or more of the following activities:
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(1) instrumental or vocal music, whicl may ar may not be supplemented with

“commentary by the musicians, in a restaurant, lounge or similar areq if such music does not

Y

routinely rise to the volume that interferes with casual conversation and if such music would
nat generally cause patrons to watch as well as listen;

(2) Occasional performances by employees whaose primary job function is that of
preparing or serving food, refreshiments or beverages to patrons, if such performances are not
advertised as entertainment to the public;

(3) Performances by performers of any type if the performance occurs in a licensed
paming establishment other than a licensed gaming establishment that is licensed for less than
31 stot machines, fess than six games, or any combination of slot machines and games within
those respective h'mit.\.', as Idn.g as the performers stroll continuously throughout the fucility;

(4) Performances in areas other than in nightclubs, lounges, restaurants or showrooms,
if the performances occur in a licensed gaming establisliment other than a licensed gaming
establishment that is Heensed for less than 51 slot machines, less than six games, or any
combination of slot machines and games within those respective limits, which enhance the -
theme of the establishment or attract patrons to the areas qfthe performances, as long as any
seating provided in the immediate area of the performers is limited to seating at slot machines
or gaming tables;

(3) Television, radio, closed circuit or Internet broadcasts of live entertainment;

(6) Entertainment provided by a patron or patrons, including, without limitation,
singing by patrons or dancing by or between patrons; and

(7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose

of education and scientific rescarch.
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3. “Shopping mall” to include any area or premises where multiple vendors assemble for
the primary purpose of selling goods or services, regardiess of whether consideration is
collected for the right or privilege of entering that area or those premises.

6. “Trade show” to mean an event of limited duration primarily attended by members of a
particutar tfrade or industry for the purpose of exhibiting their merchandise or servicés or
discussing matters of interest to members of that trade or industry.

7. “Casual assemblage” 1o include, without limitation:

{u) Participants in conventions, business meetings or tournaments governed by chapter
463 of NRS, and their guests; or

{b) Persons celebrating a friend’s or fumily n_rember’s wedding, birthday, anniversary,
graduation, refligious ceremony or similar occasion that is generally recognized as customary
Sfor celebration.

Sec. 12. I For the purposes of puragraph (b) of subsection 5 of section 78 of Senute
Bill No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at page 147 (NRS 368A.208), live entertainment is "provided by or

_entirely for the benefit of a nonpraofit organization if the proceeds of the admission charges to
the facility where the live entertainment is provided become the property of the nonprofit
arganization. The proceeds of the admission clmrgés do not become the property of a person
other than a nonprofit organization as long as the person retains not more of the proceeds
than is necessary 1o cover the direct, supportable costs of hosting, promoting or sponsoring the
event af which the live entertainment is provided,

2. Subject to the provisions of subsection 1, a nonprofit organization proﬁiding live

entertainment, or a person providing live entertuinment entirely for the benefit of a nonprofit
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organization, incurs no liability for the excise tax on entertainment if the nonprofit
arganization or person contracts for goads or services with a person ather than a nonprofit
organization, even if the proceeds from the sale of food, refreshments or merchandise do not
hecome the property of the nonprofir organization.

3. If live entertainment is provided by or entirely for the henefit of a nonprofit
organization, there will he no tax on amounts paid for food, refreshments or merchandise sold
within the facility where the live enrerrainhwnt is provided, even if the proceeds from the sale
of food, refreshments or merchandise do not hecome the property of the nonprofit
organization.

4. Unless live entertainment is provided by or entirely for the benefit of a nunprofit
organization, and except as otherwise provided in this chapter or sections 65 to 100 of Senate
Bill No. 8 of the 20th Special Session of the Nevada Legisiature, chapter 5, Statutes of Nevada
2003, 20th Special Session, at puges 146 to 155, iuéiusive (VRS 368A.011 to 368A.350,
inclusive), the Department shall a.?sess and compute the excise tax in accordance with .s'eérion
15 of this regulation.

Sec. 13. Any person who claims to he a nonprofit organization exempt from the
pro'visions of section 78 of Senate Bill No. 8 of the Ebth Special Ses;vi(m of the Nevada
Legislature chapter 5, Statutes of Nevada 2003, 20th Special Session, at page 147 (NRS
368A.200), or any person who claims to provide live entertainment entirely for the benefit of
such a nonprofit organization, shall, upon the request of the bepan‘ment:

1. [fthe person does not claim to be an exempt religious organization, provide to the

Department a documentation from the Internal Revenue Service deemed appropriate by the
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Department indicating that the person has qualified as a tax-exempt organization pursuant to
26 US.C. §501(c); or

2. Ifthe person claims to be an exempt religious organization, or claims to have provided
live entertainment entirely for the benefit of un exempt religious organization, provide to the
Déparm'rem such records as the Department deems necessary to demonstrate ﬂmr. the person
or the organization for whose benefit the person provided live entertainment meets the criteria
1o yualify as a religious organization pursuant to 26 U.S.C. § S01(c) and any federal
regulations relating thereto.

Sec. 14. 1. Live entertuinment status commences when any patron is required to pay an
admission charge before he is allowed to enter a facility, regardless of when the five
entertainment actually commences. |

2. Live entertainment status ceyses at the later of:

(a) The conclusion of the live entertainment; or

(h) The time when a facility for which an admission charge was required is completely
vacated by admitted patrons or is opened to the general public free of any admission churgc_'. .

3. The tax applies to the sule of foad, refresitments or merchandise at a facility with a
seating c':rp;rcitv af less than 7,500, even if patrons are unable (o see, hear or enjoy live
entertainment from the location within the fucility where the food, refreshments or
merchandise is sold.

Sec. 15. [. Pursuant to the provisions of subsection 4 of section 78 of Senate Bifl No. 8
of the 20th Special Session of the Nevada Legisluture, chapter 3, Statutes of Nevada 2003, at

puge 147 (NRS 368A4.200), the Department shall apply the tax rate to the totel admission
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charge fess the sum of any tax impased by the United States upon or with respect ta an
admission charge to live entertainment, whether imposed uprm"ﬂremxpayer or the patron.

2. The Department shall apply the tax rate to the gross receipts from the sale of food,
refreshments or merchandise at a facility where live entertainment is provided, As used in this
section, “gross receipts” has the meaning ascribed to it in NRS 372.025, except that “gross
receipts” will not be constraed to include the amount of any tax ."mpu.ved by this state or a
political subdivision upon or with respect to retail sales of tangible personal property,

3. If applicable, a taxpayer may inciude the excise tax in the sales price of food,
refreshiments or merchandise sold at a facility where live entertainment is prévided. hut if e
does so, lie shall notify the patrons of the facility by posting a sign which is visible to all
purchasers of food, refreshments or merchandise which states that the excise tax is inc.lmled
in the sales price. In the absence of such a notification, the total amount charged to the putron
shall be deemed to be the price of the item.

Séc. 16.  For the purposes of paragraph (¢} of subsection 6 of section 78 of Senate Bill
No. 8 of the 20th Special Session of the Nevada Legislature, chapter 5, Statutes of Nevudt;
2003, 20th Special Session, at page 147 (NRS 368A.200), if there is no governmental permit
designating the maximum occupancy of a facility where live entertainment is provided, the.
Department shall compute the tax rate on the presumption that the actuaf seating capacity of
the facility is at least 300 and less than 7,500. To rebut this presumption, the taxpayer must
establish, to the reasonable satisfaction of the Department, that the actual seating capacity of
the facility is less than 300 or 7,500 or more. In determining whether the taxpayer has
vuccessfully rebutted tie presumption, the Department shall consider all evidence provided by

the raxpayer, including, without limitation, evidence of uctual attendance, the number of
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tickets sold or offered for sale, the square footage of the facility, the physical needs or
requirements of the patrons in relation to the nature of the live entertainment provided and
any other evidence tending to establish the actual seating capacity of the fucility.

Sec. 17. [I.  Asused in this section, “over-collection” means any amount collected as a
tax on live entertainment that is exempt from taxation pursaant (o subsection 5 of section 78
of Senate Bifl No. 8 of the 20th Special Sessivn of the Nevada Legisiature, chapter 5, Statutes
of Nevada 2003, 20th Special Session, af page 147 (NRS 368A.20M), or any amount in excess
of the amount of the applicable tax as computed in accordunce with subsections | to 4,
inclusive, of section 78 of Senate Bill No. 8 of the 20th Special Session of the Nevada
Legistature, chapter 5, Statutes of Nevada 2003, 20th Special Session, af page 147 (NRS .
368A.200).

2. Any over-collection must, if possible, be refunded by the taxpayer to the patron from
whom it was collected.

3. Ataxpayer .slmlt:

(a} Use all practical methods to determine any amount to he refunded pursuant to
subsection 2 and the name and address of the person to whom the refund is to be made.

(b} Witlhin 64t days after reporting 10 the Department that a refund must be made, ma'ke an
accounting to the Depurtme(rt of all refunds paid. The accounting must be accompanied by
any supporting documents required by the Depurtment.

4. Ifataxpayer is unable for any reason to refund an over-collection, the taxpayer shall
pay the over-collection to the Department.

3. If an audit of a taxpayer reveals the existence of an over-collection, the Depurtinent

shall:
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(w) Credit the over-collection toward any deficiency that resuits from the audit, if the
m_épayer Surnishes the Department with satisfactory evidence that the taxpayer has refunded
the over-collection as required by subsection 2.

( b) Within 66 days after receiving notice from the Department that a refund inust be nwude,
seek an accounting of all refunds pai’d. The accounting must be accompanied by any
supporting documents }equired by the Department.

Sec. 18. [, If a taxpayer intends to provide li ﬁe entertuinment al a facility that is not o
licensed gaming establisitment, the taxpayer shall register with the Department to collect t!n;

tax, The taxpayer shall thereafter collect and remit the tax to the Department in accordance

‘the provisions of this chapter and sections 65 to 100, inclusive, of Senate Bill No. 8 of the 20th

Special Session of the Nevada Legistature, chapter 3, Statutes of Nevad& 2003, 20th Speciul |
Session, at puges 146 to 155, inclusive (NRS 368A4.010 to 368A.350, inclusive),

2 {f da taxpayer intends to provide live entertainment at a facility that is a licensed gaming
establishment, the taxpayer shall act in accordance with such regulations as may be

prescribed by the Board.,
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NOTICE OF ADOPTION OF PROPOSED REGULATION
LCB File No. R212-03

" The Nevada Tax Commission adopted regulation assigned LCB File No. R212-03, which
pertain to chapter 368A of the Nevada Administrative Code on NOVEMBER 25, 2003.

Notice date: 10/24/2003 Date of adoption by agency: | 1/25/2003
Hearing date: 1 1/25/2003 Filing date: 12/4/2003

INFORMATIONAL STATEMENT

1. A description of how public comment was solicited, 2 summary of public response, and
an explanation of how other interested persons may obtain a copy of the summary.

Notices of hearing for the adoption and amendment of the proposed permanent regulation
were posted at the following locations; Department of Taxation, 1550 East College Parkway,
Carson City, Nevada; Nevada State Library, 100 Stewart Street, Carson City, Nevada; The
Legislative Building, Capitol Complex, Carson City, Nevada; each County Main Public Library;
Department of Taxation, 4600 Kietzke Lane, Building O, Suite 263, Reno, Nevada; Department of
Taxation, 555 East Washington Avenue, Las Vegas, Nevada.

A copy of the notice of hearing and the proposed permanent regulation were placed on file
at the State Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of the
public during business hours. Additional copies of the notice and the proposed regulation were also
made available and placed on file at the Department of Taxation, 1550 East College Parkway,
Carson City, Nevada; Department of Taxation, 4600 Kietzke Lane, Building O, Suite 263, Reno,
Nevada; Department of Taxation, 555 East Washington Avenue, Suite 1300, Las Vegas, Nevada;
Department of Taxation, 850 Elm Street, No. 2, Elko, Nevada; and in all counties in which an office
of the Department of Taxation is not maintained, at the main public library, for inspection and
copying by members of the public during business hours.

The hearing was held on November 25, 2003 video conferenced between the Desert
Research Institute, 2215 Raggio Parkway, Conference Room A, Reno, Nevada and the Desert
Research Institute, 755 E. Flamingo Road, Room 182, Las Vegas, Nevada. It appears that due to
the primarily procedural nature of the proposed permanent regulation, only affected or interested
persons and businesses as set forth in #3 below responded to the proposed permanent regulation and
testified at the hearing. A copy of the transcript of the hearing, for which a reasonable fee may be
charged, may be obtained by cailing the Nevada Department of Taxation at (775) 687-4896, or by
writing to the Nevada Department of Taxation at 1550 East College Parkway, Suite 115, Carson
City, Nevada, 89706.

The proposed permanent regulation was submitted to the Legislative Counsel Bureau, which
completed its review and minor revisions on November 24, 2003. Thus, the proposed permanent
regulation, for practical purposes, was discussed at four workshops and has been heard and
considered at one public hearing of the Nevada Tax Commission.
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2. The number of persons who:

(a) Attended the hearing: 50

(b) Testified at the hearing: 3

(c) Submitted to the Tax Commission written comments: Written comments were
submitted to, or received by, the Department of Taxation or the Nevada Tax Commission from the
Nevada Resort Association, both the Nevada Gaming Commission and Gaming Control Board,
various affected business establishments, the Fiscal & Legal Division’s of the Legislative Counsel
Bureau and the Nevada Taxpayers Association.

3. A description of how comment was solicited from affected businesses, a summary of
their response, and an explanation how other interested persons may obtain a copy of the
summary.

Comments were solicited from affected and interested businesses and persons by the notices
set forth in #1 above, by direct mail to all county assessors, and by direct mail to the approximately
250 interested businesses and persons on the Department of Taxation's mailing list,

4. If the permanent regulation was adopted without changing any part of the proposed
permanent regulation, a summary of the reasons for adopting the regulation without change.

The proposed permanent regulation was not changed since no concems were raised by the
public, affected or interested businesses or persons, the Department of Taxation, the Attomey
General or Tax Commission members, and the Tax Commission believed no changes other than
those made at the workshops were necessary. '

5. The estimated economic effect of the adopted permanent regulation on the business
which it is to regulate and on the public. These must be stated separately, and each case must
include: (a) Both adverse and beneficial effects; and (b) Both immediate and long-term
effects.

{a) Adverse and beneficial effects.

The proposed permanent regulation presents no foreseeable or anticipated adverse economic
effects to businesses or the public.

(b) Immediate and long-term effects.
Same as #5(a) above.

6. The estimated cost to the agency for enforcement of the adopted permanent
reguiation.

The proposed permanent regulation presents no significant foreseeable or anticipated cost
for enforcement. There may be some initial administrative costs for the Department, which are not
quantifiable at this time.

—-12--
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7. A description of any regulations of other state or governmental agencies which the
permanent regulation overlaps or duplicates and a statement explaining why the duplication
or overlap is necessary. If the permanent regulation overlaps or duplicates a federal
regulation, the name of the regulating federal agency.

The proposed permanent regulation is particular to the Department of Taxation practices and
procedures and does not appear to overlap or duplicate regulations of other state or local
govemmental agencies. '

8. If the permanent regulation includes provisions which are more stringent than a
federal regulation which regulates the same activity, a summary of such provisions.

There are no known federal regulations pertaining to the live entertainment tax procedure,
which are the subject of the proposed permanent regulation.

9. If the permanent regulation provides a new fee or increases an existing fee, the total
annual amount the agency expects to collect and the manner in which the money will be used.

The proposed permanent regulation does not provide a new fee or increase an existing fee.
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ADOPTED REGULATION OF THE
NEVADA TAX COMMISSION
LCB File No. R196-05

Effective February 23, 2006

EXPLANATION — Matter in iufics is new; matter in brackets tentited-nnte sl | is material to be omitted,

AUTHORITY: §§1-7, NRS 360.090 and 368A.140.

A REGULATION relating to the tax on live entertainment; making various changes to the
provisions governing the administration of the tax; repealing certain superseded
provisions; and providing other matters properly relating thereto.

Section 1. NAC 368A.010 is hereby amended to read as follows:

" 368A.010 Asused in NAC 368A.010 to 368A.170, in_clusive, unless the context otherwise

~ requires, the words and terms defined in NAC {368A-0204 3684.030 to 368A.090, inclusive,

have the meanings ascribed to them in those sections.

See. 2. NAC 368A.070 is hereby amended to read as follows: |

368A.070 “Nonprofit organization” means any organization described in paragraph (a) of
subsection 2 of NRS 368A.200) or paragraph (b} of subsection 5 of [NRS-368A266-} rhat
section,

See. 3. NAC 368A.100 is hereby amended to read as follows:

368A.100 For the purposes of chapter 368A of NRS, the Commission will interpret the
term;

1.

--1--
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—2—} “Boxing contest or exhibition” to have the meaning ascribed in NRS 467.0107 to the
term “‘unarmed combat.”
[kt assemilree o e fodesvhort-Hmbtation:

-t i Par e ipa bR coiy etoRs P Re e e HIS o HodHiRe Rt soverped- By chaptes-d &3 of

—+} 2. “Facility” to encompass any area or premises where live entertainment is provided
and for which consideration is collected, from one or more patrons, for the right or privilege of
entering that area or those premises, even if additional consideration is collected for the right or

privilege of entering a smaller venue within that area or those premises.

i,
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Sec. 4. NAC 368A.110 is hereby amended to read as follows:

368A.110 1. Ifataxpayer intends to provide live entertainment at a facility that is not a

licensed gaming establishment, the taxpayer shali register with the Department to collect the tax,

-
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The taxpayer shall thereafter collect and remit the tax to the Department in accordance with the
provisions of this chapter and chapter 368A of NRS.

2. Ifataxpayer intends to provide live entertainmenf at a facility that is a licensed gaming
establishment, the taxpayer shall act in accordance with such regulations as may be prescribed by
the HBourdd Nevada Gaming Commission.

Sec. 5. NAC 368A.130 is hereby amended to read as follows:

368A.130 For the purposes of paragraph (c) of subscction 161 7 of NRS 368A.200, if there
is no governmental permit designating the maximum occupancy of a facility where liVe
entertainment is provided, the Department shail compute the tax rate on the presumption that the
actual seating capacity of the facility is at least {36064 200 persons and less than 7,500 | persons.
To .rebut this presumption, the taxpayer must establish, to the reasonable satisfaction of the
Department, that the actual seating capacity of the facility is less than {308-ae7300-0r-nrored
200 persons vr at least 7,500 persons. In determining whether the taxpayer has successfully
rebutted the presumption, the Department shall consider all evidence provided by the taxpayer,
including, without limitation, evidence of actual attendance, the number of tickets sold or offered
for sale, the square footage of the facility, the physical needs or requirements of the patrons in
relation to the nature of the live éntcrtainmcnt provided and any other evidence tending to
establish the actual seating capacity of the facility.

Sec. 6. NAC 368A.160 is hereby amended to read as follows:

368A.160 Any person who claims to be a nonprofit organization exempt from the
provisions of NRS 368A.200, or any person who clai_ms to provide live entertainment entirely for

the benefit of such a nonprofit organization, shall, upon the request of the Department , |-
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-} provide to the

-

Department such records as the Department deems necessary to demonstrate that the person who
claims (o be a nonprofit organization or the organization for whose benefit the person provided
live entertainment hreetst

1. Meets the criteria to qualify as a religious organization pursuant to 26 U.S.C. § 501(c)
and any federal regulations relating thereto +4 ; |

2. Has qualified as a tax-exempt organization pursuant to 26 US.C. § 501(c); or

3. Is organized or exis-ting under the provisions of chapter 82 of NRS.

Sec. 7. NAC 368A.020 and 368A.050 are hereby repealed.

TEXT OF REPEALED SECTIONS

368A.020 | “Board” defined. (NRS 360.090, 368A.140) “Board” means the State Gaming
Control Board.
368A.050 “Executive Director” defined. (NRS 360.090, 368A.140) “Executive

Director” means the Executive Director of the Department.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
LCB File No. R196-05

The Nevada Tax Commission adopted regulations assigned LCB File No. R196-05 which
pertain to chapter 368A of the Nevada Administrative Code on January 9, 2006.

Notice date: 12/7/2005 Date of adoption by agency: 1/9/2006
Hearing date: 1/9/2006 Filing date: 2/23/2006

INFORMATIONAL STATEMENT

1. A description of how public comment was solicited, a summary of public response, and

- an explanation of how other interested persons may obtain a copy of the summary.

Notices of hearing for the adoption and amendment of the proposed regulation were posted
at the following locations: Department of Taxation, 1550 East College Parkway, Carson City,
Nevada; Nevada State Library, 100 Stewart Street, Carson City, Nevada; The Legislative Building,
Capitol Complex, Carson City, Nevada; each County Main Public Library; Department of Taxation,
4600 Kietzke Lane, Building O, Suite 263, Reno, Nevada; Department of Taxation, 555 East
Washington Avenue, Las Vegas, Nevada; Department of Taxation, 2550 Paseo Verde Parkway,
Suite 180, Henderson, Nevada. ' :

A copy of the notice of hearing and the proposed regulation were placed on file at the State
Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of the public during
business hours. Additional copies of the notice and the proposed regulation were also made
available and placed on file at the Department of Taxation, 1550 East College Parkway, Carson
City, Nevada; Department of Taxation, 4600 Kietzke Lane, Building O, Suite 263, Reno, Nevada;
Department of Taxation, 555 East Washington Avenue, Suite 1300, Las Vegas, Nevada;
Department of Taxation, 2550 Paseo Verde Parkway, Suite 180, Henderson, Nevada; Department of
Taxation, 850 Elm Street, No. 2, Elko, Nevada; and in all counties in which an office of the
Department of Taxation is not maintained, at the main public library, for inspection and copying by
members of the public during business hours.

The hearing was held on January 9, 2006 video conferenced between the Nevada Legislative
Building, 401 S. Carson Street, Room 3138, Carson City, Nevada and the Grant Sawyer State
Office Building, 555 E. Washington Avenue, Room 4401, Las Vegas, Nevada. It appears that due
to the primarily procedural nature of the proposed regulation, only affected or interested persons and
businesses as set forth in #3 below responded to the proposed regulation and testified at the hearing,
A copy of the transcript of the hearing, for which a reasonable fee may be charged, may be obtained
by calling the Nevada Department of Taxation at (775) 684-2096 or by writing to the Nevada
Department of Taxation at 1550 East College Parkway, Suite 115, Carson City, Nevada, §9706.

The proposed regulation was submitted to the Legislative Counsel Bureau, which completed
its review and minor revisions on January 5, 2006. Thus, the proposed regulation, for practical
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purposes, was discussed at one workshop and has been heard and considered at one public hearing
~of the Nevada Tax Commission.

2. The number of persons who:

(a) Attended the hearing: 41

(b)  Testified at the hearing: 1

(c) Submitted to the Tax Commission written comments: No written comments
were submitted to, or received by, the Department of Taxation or the Nevada Tax Commission,

3. A description of how comment was solicited from affected businesses, a summary of
their response, and an explanation how other interested persons may obtain a copy of the
summary. :

Comments were solicited from affected and interested businesses and persons by the notices
set forth in #1 above, by direct mail to all county assessors, and by direct mail to the approximately
240 interested businesses and persons on the Department of Taxation's mailing list.

4, If the regulation was adopted without changing any part of the proposed regulation, a
summary of the reasons for adopting the regulation without change.

The proposed régulation was not changed since no concerns were raised by the public,
affected or interested businesses or persons, the Department of Taxation or Tax Commission
members, and the Tax Commission believed no changes were necessary.

5. The estimated economic effect of the adopted regulation on the business which it is to
regulate and on the public, These must be stated separately, and each case must include: (a)
Both adverse and beneficial effects; and (b) Both immediate and long-term effects.

(a) Adverse and beneficial effects.

The proposed regulation presents no foreseeable or anticipated adverse economic effects to
businesses or the public. There may be some beneficial economic effects to certain taxpayers which
are the subject of the adopted regulation, Those anticipated benefits are not quantifiable at this time.

(b) Immediate and long-term effects.

Same as #5(a) above,

0. The estimated cost to the agency for enforcement of the adopted regulation.
The proposed regulation presents no significant foreseeable or anticipated cost for

enforcement, There may be some minor administrative costs for the Department, which are not
quantifiable at this time.

7. A description of any regulafions of other state or governmental agencies which the
regulation overlaps or duplicates and a statement explaining why the duplication or overlap is

8.
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necessary. If the regulation overlaps or duplicates a federal regulation, the name of the
regulating federal agency.

The proposed regulation is particular to the Department of Taxation practices and
procedurcs and does not appear to overlap or duplicate regulations of other state or local
govemmental agencies.

8. If the regulation includes provisions which are more stringent than a federal
regulation which regulates the same activity, a summary of such provisions.

There are no known federal regulations pertaining to Nevada’s live entertainment tax, which
is the subject of the proposed regulation.

9, If the regulation provides a new fee or increases an existing fee, the total annual
amount the agency expects to collect and the manner in which the money will be used.

The proposed regulation does not provide a new fee or increase an existing fee.
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Senate Committee on Taxation
April 12, 2005
Page 20

CHAIR MCGINNESS:
We will close the hearing on S.B. 127 and open the hearing on S.B. 247.

SENATE BILL 247: Revises provisions governing tax on live entertainment.
(BDR 32-680)

SENATOR TITUS:

- After two Special Sessions, many late nights, a lot of political batties, some
Supreme Court decisions and some pretty messy compromises, we came up
‘with a tax package that was duickly found to be full of problems, One of those
problems was with the entertainment tax, which turned out to be a bookkeeping
nightmare. It also failed to generate the anticipated revenue, and it did not
adequately bring in a group some of us intended to be included, namely, the
striptease clubs which have proliferated in southern Nevada. For those reasons,
| introduce a reform for the entertainment tax, which is what is before you
today in S.B. 247. Since | was one of the ones who pushed to include the
striptease clubs, | felt some obligation to try to clean up the mess made in that
last bill.

| have handed out an amendment, which is, in effect, a rewrite of S.B. 247
(Exhibit H, original is on file at the Research Library). | have also handed out a
packet of letters in support of the new entertainment tax (Exhibit ). These
letters come from people who produce sporting events, which will be excluded
from the entertainment tax under the new bill, as | will explain. There are letters
from the Las Vegas 51°s baseball team, Las Vegas Motor Speedway, Wranglers
hockey team and Feld Entertainment, Incorporated, which sponsors circuses.

Under the new biil, you will virtuaily take the old entertainment tax and divide it
into two parts, or, two taxes. We wili call one live entertainment and the other,
adult entertainment. We will go over the details of the live-entertainment tax
first, which is a continuation of the old tax, but with some revisions. The
live-entertainment tax would apply only to nonrestricted gaming facilities, and
would be administered by the Gaming Control Board. Sporting events that occur
in gaming facilities would be exempt, but the bill wouid leave in place the
10-percent charge on admissions, drink, food, and souvenirs. This would
eliminate the seating requirement and eliminate any facilities other than gaming
facilities with nonrestricted licenses.
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Senate Committee on Taxation
April 12, 2005
Page 21

Senator Titus: :

The second part of the bill deals with the adult-entertainment tax, which is
defined in section 11. it would charge the same 10 percent on everything;
drinks, admissions and souvenirs, in nonrestricted gaming and in non-gaming
facilities that provide adult entertainment. It would be administered by the
Department of Taxation and would include houses of prostitution.

This new approach is better than the oid live-entertainment tax for several

reasons. It eliminates the seating requirements which were problematic in the
old bill. It also eliminates sporting events, which are family-oriented and have a
lot of local attendance. Having this exemption will help us get a second Nationat
Association for Stock Car Auto Racing, Incorporated, (NASCAR) race, which
everybody seems to love, as well as a professional baseball team in Las Vegas.
It also eliminates taverns and restaurants, which often have weekend
entertainment. It will provide a better way of capturing adult live entertainment,
which is an industry that puts additional burdens on our society, and therefore,
is justified in being taxed. One of those burdens is more need for law
enforcement because of the activities often surrounding the neighborhoods in
these. areas. Also, these facilities do not provide any kind of workmens'
compensation or benefits, so the people who work in them often become a
burden on the State. Any loss in revenue that might occur from eliminating
sporting events, which were only charged 5 percent on admission anyway, will
be more than made up for in an increase in revenue from adult entertainment.

GEORGE W. TREAT FUNT {Nevada Brothel Owners Association):

Before the 2003 Session, | was approached with the question of whether the
brotheis would be willing to be included in the live-entertainment tax. We have
always been willing to participate, and through the last Session, and right up to
the end, in S.B. No. 8 of the 20th Special Session, we felt we were included in
the bill. There was a concern, at that time, about what would happen with the
small venues that only had live entertainment on Friday and Saturday nights
consisting of, maybe, an accordion or guitar player. The result was to create a
300-seat threshold, which effectively not only exempted my client, but probably
about 90 percent of those other venues Senator Titus has addressed here
today.

We had made plans ail through last Session to institute an admissions fee into

the brothel live-entertainment area. It was not our intention to be exempted. As
a matter of fact, we were surprised by it. During the interim, a couple of
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Senate Committee on Taxation
April 12, 2005
Page 22

Legislators asked if we would fulfill the agreement we had made before, and we
said we would. We are the only sex-related business in the State that has been
up front and forward and asked to be included in the tax. As we were willing
before, we are willing again.

The section in which the proposed amendment includes us is at the top of page
31 of Exhibit H. There will be an admission fee created, not for those persons
coming in to have a drink or buy a souvenir, but for those who come into the
bedroom area. Additionally, we will start charging a 10-percent excise fee on
our bars, souvenirs and restaurants. Restaurants are becoming fairly common in
some of the brothels. | sat down a couple days ago and tried to figure what
fiscal advantage this would have for the State, and | came up with a figure of
$1,640,000. it turned out to be close to the figure estimated by the Department
of Taxation, which was $1,600,000. Much of that, of course, depends on how
good business is. Business continues to be better in southern Nevada than it is
in the northern part of the State.

We are anxious to participate for several reasons. One of those is uitimately,
possibly next Session, we may come back and ask you to give us some benefits
we do not have now, such as limited advertising. | hope this will send a
message to those other sexually oriented businesses, particularly in southern
Nevada, it is time to come on board and pay their fair share.

Additionally, we are appearing tomorrow before the Assembly with a similar bill,
which only includes us and does not expand, as this bill does, into other areas.
it is Assembly Bil} {A.B.) 317 and is completely contained within the lines to
which | alluded on page 31 of the amendment proposed by Senator Titus.

ASSEMBLY BILL 317: Provides for imposition of tax on live entertainment
provided by all houses of prostitution. (BDR 32-926)

SENATOR CARE: _
What are your motives for wanting to be included in this tax?

MR. FLINT:

{ would be less than honest if | did not say we feel the State will become used
to our contribution and, maybe, even look forward to it. Then, when somecne
comes along and says it is time to take a look at continuing to keep us legal,
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Senate Committee on Taxation
Aprii 12, 2005
Page 23

you may be the first to point out that we are not creating any problems for the
State and are contributing quite a bit.

SENATCR TiTUS: .
In the past, there has been some discussion whether limiting adult
entertainment would be contrary to the First Amendment of the
U.S. Constitution. The First Amendment is not an absolute freedom. It has been
interpreted to exclude certain things, and | believe you could make a good
argument that adult entertainment puts a special kind of burden on the State,
which justifies its being taxed in this way. Also, there is a severability clause in
the bill that says if the American Civil Liberties Union (ACLU), or somebody
decides to challenge this tax on adult entertainment, and it is found to be
unconstitutional, we would just go back to the old tax.

H. NoRTH SWANSON, (Naturist Action Committee):

The language in S.B. 247 is disturbing to the Naturist Action Committee,
particularly section 10. Live adult entertainment means “any activity provided
for pleasure, enjoyment, recreation, relaxation, diversion,” et cetera. That
tanguage would adversely affect a legitimate business like a naturist resort,
which is a family-oriented resort and in no way resembles adult entertainment.
Body parts do show in these places, but every effort is made to make it
nonsexual. That language needs to be changed.

SENATCR TiTUS:
The bill was not intended to get at family nudist colonies.

. SENATOR LEE:

If this were my bill, | would probably outlaw brothels, but | understand you are
leaving them in to make money off of them. How much revenue do you think
this is going to generate? '

SENATOR TiTus:

The calculaticns made last Session were tremendous. It was $75.4 million in
fiscal year 2005. This is a huge business in southern Nevada, and they make a
lot of money, mostly from tourists. This tax would be paid mostly by tourists,
and not so much by local people. Because they are enjoying the climate of our
State, it just seems appropriate for them to be paying their share. The new
theme for Las Vegas of “What happens in Las Vegas, stays in Las Vegas,” ;
promotes even more of this kind of activity. |
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Senate Committee on Taxation
April 12, 2005
Page 24

SENATOR LEE: .
This money would go into the State General Fund. Is that correct?

SENATOR TITUS:
Yes.

SENATOR LEE:

We mentioned the responsibility lies at the local level to maintain and correct -

the problems and challenges this industry creates. Would it not be best for the
money to stay at the local level, where these activities are managed rather than
the State benefiting?

SENATOR TITUS:

At the local level, they do have specialized licenses. We do not have specialized
licenses at the State level for these facilities. | would point out to you, while the
local law enforcement would be involved, it is a burden on State services when
it comes to lack of unempioyment benefits and lack of health care. All of those
are provided for by State social services, not local.

SENATOR LEE:

I know this bill is very important, but it seems like we are selectively going after
a group or a business. No matter what business it is, | have a challenge with
understanding that type of activity. '

TAyLOR Dew: (National Hula Girls)

As you recall, the live-entertainment tax last Session was meant only to tax
aduit entertainment, but unintentionally affected us Hula Girls, Elvis
impersonators, jugglers, singers, bands and virtually every type of entertainer.
Obviously, the wording will need to be changed. There have been some
compromises proposed by the Nevada Gaming Control Board, the State Gaming
Commission and the Department of Taxation, but those were shot down.

if both of these bills are passed, S.B. 247 and A.B. 317, they would be very
contradictory, which also worries me. Senate Bill 247 would be far superior
because it defines aduit entertainment as A.B. 317 does not. Senate Bill 247
taxes only a facility where live adult entertainment is provided and removes the
tax on all other forms of live entertainment. This bill cleans up the language and,
legislatively, makes a clear distinction between entertainment and aduit
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Senate Committee on Taxation
April 12, 2005
Page 25

entertainment. This is absolutely vital to solving this serious and seemingly
endless problem.

On page 1 of S.B. 247, lines 9 through 12 clearly state that if this were to go
to judiciary, it is not clear whether the courts would require uniformity on
appealing the tax. Also, it is difficult to tell if it goes to the courts, if live
entertainers would even have a means to fight the expensive court battles.
Entertainers would really like “adult entertainers” and “entertainers” to be
defined. The State has an ample surplus of money, and | am not looking forward
to any more taxes, but if a bill does pass, | would be in favor of S.B. 247.

ALLEN LICHTENSTEIN (General Counsel, American Civil Liberties Union of Nevada):

| am here to speak against S.B. 247. We at the ACLU have a great deal of
respect for the hard work and the contributions of Senator Titus. However, in
this particular case, this bill is way off base from a constitutional standpoint.
She mentioned if it is challenged and if it is declared unconstitutional, it would
revert back to the existing situation. Clearly, it will be challenged, and it will be
declared unconstitutional. The courts, including the U.S. Supreme Court, have
made it very clear we are dealing with First Amendment-protected activities.

These aduit businesses, such as strip clubs and the like, are clearly involved in -

First Amendment-protected activity. You cannot single them out, based on
content, for special treatment in terms of taxes. One of the Committee
members asked how much revenue this would generate, and the figure was
$75.4 million. This is not revenue neutral. Its purpose, as testimony suggests, is
to generate revenue for the State. You justify it by saying dancers do not have
workmens' compensation or health care. You cannot justify it on that basis
unless you treat all businesses not providing workers' compensation or health
care in the same way. You cannot single out a business to generate revenue
because you do not like it. This is not a new issue. It may be new in this State,
but there is considerable case law when it comes to First Amendment issues.

Section 29 of S.B. 247 says this cannot be challenged in court, Again, there is
case law that says you have laws that burden First Amendment rights. Federal
courts have jurisdiction to look at the constitutionality of those particular laws
and enjoin, temporarily and permanently, provisions that do violate the
U.S. Constitution. Certainly, businesses involved in adult entertainment can be
part of the general tax. However, that is not what we have here. This specifies
these businesses on the basis of content and, frankly, that just will not fly.
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Senate Committee on Taxation
April 12, 2005
Page 26

SENATOR COFFIN:
You may be right in your assertion there will be some challenge. If we were to

- designate these businesses as a privileged business like we do with the gaming

business, would your same constitutional protest apply?

MR. LICHTENSTEIN:

~ There are two points to make. One is unless there is some privileged activity,

such as gaming or the sale of alcohol, these cannot be privileged businesses
because you have a right to First Amendment activity. The court cases are quite
clear. Gaming is an activity the State could choose to ban completely. Gaming
is not a right. Alcohol sales and prostitution could also be banned by the State
under Amendment XXI of the U.S. Constitution. On the other hand, erotic dance
cannot be banned completely, if the Legisiature were to say we do not want
erotic dance any more, or we do not like it, so we are going to ban it, it would
be unconstitutional because erotic dance is a right and not a privilege. There can
be reguiation of those businesses, but they cannot be banned and, therefore,
cannot be considered privileged.

SENATOR TITUS:

| see this as a regulation and not a ban, so | think what you are saying is rather
contradictory. | know local governments have special-privilege licenses or
special-privilege charges and those seem to have stood. | am a strong supporter
of the First Amendment, but there are exceptions to the First Amendment.
Obscenity is not protected by the First Amendment, nor is sedition, subversion
or fighting words. It is not an absolute right. It is subject to interpretation and, |
think, in a case like this, we can interpret it in such a way to be able to deal
with certain burdens these types of businesses put on the State. if this
Committee is worried about constitutionality, | hope you would at least use this
bill to clean up some of the problems with regard to entertainers like the Hula
Girls, the sporting activities and those types of things.

MR. LICHTENSTEIN:

On the local level, there are business-license fees, as there are for ali
businesses. They have to be revenue neutral in the sense they cannot unduly
burden any particular types of businesses. There may be a yearly fee of a few
hundred dollars, but it is not the $75.4-million kind of cash cow being
suggested here as a way of gaining revenue from particular businesses.
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Your second point, regarding the First Amendment not being absolute, is true,
but we are not talking about activities or businesses or expressions that are
obscene, or fighting words or something else illegal. We are talking about
licensed, legal businesses offering constitutionally protected expression. The
U.S. Supreme Court has said we are dealing with the First Amendment, and you
cannot unduly tax expression based on the content. That is exactly what is
being offered here.

SENATOR TITUS:

I will just remind this Committee, this is not an undue tax or a different tax. This
will be applied the exact same way as the live-entertainment tax in the
nonrestricted-gaming areas. It is the same 10-percent tax and not some special
higher tax that is an extra burden. It is the same one being applied to other
businesses.

SENATOR LEE: :
Would it be possible, if the State did not want proliferation of this type of
business but also realizes it is here, for the State to then charge a fee? In other
words, could the State say, “If you are going to be in this type of business,
there will be a $2b50,000 fee for you to be in business in the State of Nevada?”

MR. LICHTENSTEIN:

No. Legal businesses can be regulated in terms of separation requirements, or in
terms of not having density, but you cannot tax them or put extra fees on
businesses because you do- not like the content. That is the U.S. Constitution,
and it is the same Constitution that protects your, my and everyone’s right to
speak.

SENATOR CARE:

Two years ago, we levied a tax on banks. Banks were distinguished in
two ways. There is an additional payroll tax as well as a branch tax. Those do -
not apply to any other industry in the State. Yet, there is no First Amendment
implication. It only applies to the banks. Is it your position what we did with
banks is okay because it does not involve the First Amendment expression, but
we may not do it with the establishments set forth in part of this bill?

MR. LICHTENSTEIN:
It is not my position. As a lawyer yourself, you know we follow case law, and
the case law is pretty clear on this, For example, say the State Legislature

Appellants' Appendix Page 2703

SUPP.ROA02564 DV000900 _




Senate Committee on Taxation
April 12, 2005
FPage 28

decides it wants to go after the newspapers, for whatever reason, and levy an
extra tax on newsprint, which was an actual case in Minnesota. The court said
it could not be done because of the First Amendment. So, ves, it is different
when you have constitutionally protected expression as opposed to other types
of businesses. | am not going to suggest whether what you do with banking is
right or wrong. | have not looked at that, but again, | do know, very clearly, in
the First Amendment area, that cannot be done.

SENATOR TiTUS:

| appreciate the argument for newsprint. | think there is a difference between
newsprint and striptease clubs, and the court has made that kind of distinction
in some of its rulings over the years. This is worth doing, and it is worth taking
a chance in court. It wouid probably go to federal court, but maybe also to thae
State Supreme Court. | cannot see the Nevada Supreme Court turning over this
kind of tax.

TERRY GRAVES (The Beach):

As Senator Townsend can attest, we spent a fot of time during the interim
working on the regulatory process with both the tax and gaming commissions.
We applied what Senator Titus is trying to do here, though | have not seen the
proposed amendment. | would like to ask the maker of the bill if issues like disc
jockeys, celebrity disc jockeys, singing song-leader waiters and waitresses have
been addressed in the bill.

SENATOR TITUS:
Yes, that would be my intent.

MR. GRAVES:
In tha.t case, we would support S.B. 247.

BoB WiLLiAMS:

| am a local entertainer who plays the piano and sings. However, since this
original tax was passed in 2003, | have been prohibited from singing because
singing is classified as entertainment. Entertainers in a regular casino, such as
the place | work, are considered taxable. Is that correct?

SENATCR TITUS:
Yes, entertainment in casinos would still be covered by the entertainment tax.
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MR. WILLIAMS:

Am | correct in saying the entertainment tax is not affected by this amendment?

SENATOR TITUS:

It depends on where you sing. If you are singing in the showrocom of a casino,
you would still be covered by this tax. If you are singing in a restaurant or a
lounge, you would not be covered.

MR, WILLIAMS: . :
What about an entertainer in a lounge, or in an area adjacent to, or heard by
‘people playing slot machines? There is a lot of gray area here.

SENATOR TITUS:
Yes, | know. This is a very difficult bill to work out.

MR. NEILANDER:

The existing law was patterned, somewhat, after the old casino-entertainment
tax. Conceptually, under the old tax there was no distinction made between
areas where there is an admission charge and those where there is not. In
Mr. Williams' example, if it was a free area, it did not matter under the old faw.
The tax was applicable whether there was an admission fee or not. If
| understand what Senator Titus is suggesting, she is proposing to amend it so
the tax would only be applicable in a nonrestricted casino environment if there
was an admission fee to get into that particular venue. What you are talking
about are principally showrooms and ticketed events, but not necessarily
lounges, where people can come for free. If that is what her intention was, it
would address that situation.

MR. WILLIAMS:

This | can understand. The differentiation between a ticketed event and a
non-ticketed event is clear for most of the casinos to understand. Entertainment
is the lifeblood of Las Vegas, not gambling. People can gamble in their living
rooms on the Internet, They come to Las Vegas to get good entertainment.
Entertainment in open, non-ticketed lounges and entertainment in dining rooms
is what vintage Las Vegas was all about.

NORMAN KAYE (Poet Laureate of Nevada):
| serve Nevada as its poet laureate. | was with the Mary Kaye Trio since we
came here in 1947. We were the first entertainers in the lounge at the Frontier
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Hotel. The tax on entertainers in the lounges is not correct. There is a different
variation of talent within every person who works in the lounge. A 10-percent
tax on entertainment, which in a sense is passive, is wrong.

SENATOR TiTUS:

I love live music, too. As a matter of fact, | am a member of the Jazz Society.
I want to be sure we understand what is happening here. There has been an
entertainment tax for many years on all entertainment in casinos, including the
lounges. It was originally a federal tax called the rooftop-cabaret tax. Congress
repealed it, and the State picked it up in 1961. Then, last Session, there was
some tinkering done to it. What | am trying to do now is not to impose a new
tax, but clean up an old tax and take it away from some of the places where it
used to apply. | want to be sure everyone understands this is not a new
10-percent tax on entertainment that would bring in the non-showroom aspects
of entertainment. It is just the opposite.

CHAIR MCGINNESS:
We will close the hearing on S.B. 247 and open the hearing on S.B. 388.

SENATE BILL 388: Revises provisions governing applicability of requirements for
state business license and certain taxes on businesses. (BDR 32-821)

Ms. VILARDO:

By nature of whom we represent and the issues with which we are involved,
we followed S.B. No. 8 of the 20th Special Session through the process and
through all of the hearings as was indicated on the earlier bill. Our members
kept calling about different issues. One of the most interesting issues was the
fact everybody realized it was to be a tax on business. However, there was
never a definition of a business in the bill. In S.B. 392, heard earfier today, you
accommodated one of the issues that arose, which was a health-care provider.
Two different cases were specified. In one case was an invalid, and the other
case was a woman who had full-time medical care for her mother. These were
people who hired and paid employment security on the wages they paid
because they were full-time employees of the person. Both of them had to pay
over $700 in payroll tax. They were not providing a service, but were
consuming a service,

We found the same issue where a couple both worked and they had children.
Because the children were young, the coupie employed a sitter for enough hours
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Throughgut the legislative session, Flint pledged the support of brothels for a share of
the state tax burden. He estimated they would contribute about $2 million a year.

Although brothels do not charge admission, Flint testifled he thought most would begin
imposing a $30 charge to men who visited prostitutes in their bedrooms. Then the state
could collect a 10 percent tax on admission.

He said this week that removing brothels from the live entertainment tax was a mistake
that he wishes could be corrected in hearings before the state Tax Commission.

“There were so many writes and rewrites to the tax plan at the end of the session and
the special session that you didn't know from one day to the next what any of them
would say,"” Flint said. "I don't believe it was the intent of the Legislature to take us out."

His board of directors authorized him Thursday to seek to impose the tax on brothels
through Tax Commission regulations.

The Tax Commission meets at 9 a.m. Monday at 2590 Lindell Road in Las Vegas to
discuss problems with the new tax faw. The hearing will be teleconferenced to Reno,

The gaming industry and other businesses are concerned that the law mistakenly was
written in a way that could force them to pay nearly three times as much in payrofl
taxes as they anticipated.

Brenda Erdoes, the legislative counsel, said there is no way that the Tax Commission
could write regulations to tax brothels since the law specifically exempts live
entertainment associated with bars with fewer than 300 seats. If a brothel has more
than 300 seats, it pays the tax; if not, it doesn't.
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