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08/18/2015 9:00 AM

09/22/2015 9:00 AM
- Motion for Leave to File Supplemental Brief Regarding New U.S.
Supreme Court Precedent There being no objection. COURT
ORDERED, motion GRANTED. Briefing schedule set as followed:
10/6/15 Response 10/13/15 Reply 10/27/15 9:00 am Hearing: Petition
for Judicial Review

Parties Present
Return to Register of Actions

Appellants' Appendix Page 3868

https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=9052847&HearinglD=188180252&SingleViewMode=Minutes

212



Appellants' Appendix Page 3869



Appellants' Appendix Page 3870



Appellants' Appendix Page 3871



Appellants' Appendix Page 3872



Appellants' Appendix Page 3873



Appellants' Appendix Page 3874



Appellants' Appendix Page 3875



Appellants' Appendix Page 3876



9/28/2016 https://www.clarkcountycourts.us/Anonymous/CaseDetail.aspx?CaselD=9052847&HearinglD=1886900488&SingleViewMode=Minutes

Location : District Court Civil/Criminal

Skip to Main Content Logout My Account Search Menu New District Civil/Criminal Search Refine
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Search C Hslp

REGISTER OF ACTIONS
CaseNo. A-11-648894-]

K-Kel, Inc., Plaintiff(s) vs. Nevada Department of Taxation, Civil Petition for Judicial

Case Type:

Defendant(s)

[772X7720772X7724772%7%72X%%2)

Date Filed:
Location:

Cross-Reference Case Number:

Supreme Court No.:

Review
09/23/2011
Department 30
A648894
69886

RELATED CASE INFORMATION

Related Cases
A-14-697515-J (Consolidated)

PARTY INFORMATION

Lead Attorneys

Defendant Nevada Department of Taxation David J. Pope
Retained
7026568084 (W)
Defendant Nevada Tax Commission David J. Pope
Retained
7026568084 (W)
Plaintiff D | Food and Beverage of Las Vegas William H. Brown
LLC Doing Business As Scores Retained
702-816-2200(W)
Plaintiff D Westwood Inc Doing Business William H. Brown
As Treasures Retained
702-816-2200(W)
Plaintiff Deja Vu Showgirls of Las Vegas Doing William H. Brown
Business As Deja Vu Retained
702-816-2200(W)
Plaintiff K-Kel, Inc. Doing Business As Spearmint William H. Brown
Rhino Gentlemens Club Retained
702-816-2200(W)
Plaintiff Little Darlings of Las Vegas LLC Doing William H. Brown
Business As Little Darlings Retained
702-816-2200(W)
Plaintiff Olympus Garden Inc Doing Business William H. Brown
As Olympic Garden Retained
702-816-2200(W)
Plaintiff Power Company Inc Doing Business William H. Brown
As Crazy Horse Too Gentlemens Club Retained
702-816-2200(W)
Plaintiff Shac LLC Doing Business As Sapphire William H. Brown

Retained
702-816-2200(W)

EVENTS & ORDERS OF THE COURT

10/27/2015 [Hearing (9:00 AM) (Judicial Officer Wiese, Jerry A.)

PETITION FOR JUDICAL REVIEW Appellants' Appendix Page 3877
Minutes
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10/27/2015 9:00 AM
- Following arguments by counsel regarding facial challenge of live
entertainment tax and first amendment right. COURT ORDERED,
matter UNDER ADVISEMENT and will issue a written order from
Chambers.

Parties Present
Return to Register of Actions
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Location : District Court Civil/Criminal

Skip to Main Content Logout My Account Search Menu New District Civil/Criminal Search Refine
lose

Search C Hslp

REGISTER OF ACTIONS
CaseNo. A-11-648894-]

K-Kel, Inc., Plaintiff(s) vs. Nevada Department of Taxation, Civil Petition for Judicial

Case Type:

Defendant(s)

[772X7720772X7724772%7%72X%%2)

Date Filed:
Location:

Cross-Reference Case Number:

Supreme Court No.:

Review
09/23/2011
Department 30
A648894
69886

RELATED CASE INFORMATION

Related Cases
A-14-697515-J (Consolidated)

PARTY INFORMATION

Lead Attorneys

Defendant Nevada Department of Taxation David J. Pope
Retained
7026568084 (W)
Defendant Nevada Tax Commission David J. Pope
Retained
7026568084 (W)
Plaintiff D | Food and Beverage of Las Vegas William H. Brown
LLC Doing Business As Scores Retained
702-816-2200(W)
Plaintiff D Westwood Inc Doing Business William H. Brown
As Treasures Retained
702-816-2200(W)
Plaintiff Deja Vu Showgirls of Las Vegas Doing William H. Brown
Business As Deja Vu Retained
702-816-2200(W)
Plaintiff K-Kel, Inc. Doing Business As Spearmint William H. Brown
Rhino Gentlemens Club Retained
702-816-2200(W)
Plaintiff Little Darlings of Las Vegas LLC Doing William H. Brown
Business As Little Darlings Retained
702-816-2200(W)
Plaintiff Olympus Garden Inc Doing Business William H. Brown
As Olympic Garden Retained
702-816-2200(W)
Plaintiff Power Company Inc Doing Business William H. Brown
As Crazy Horse Too Gentlemens Club Retained
702-816-2200(W)
Plaintiff Shac LLC Doing Business As Sapphire William H. Brown

Retained
702-816-2200(W)

EVENTS & ORDERS OF THE COURT

11/24/2015 | Minute Order (9:00 AM) (Judicial Officer Wiese, Jerry A.)

PETITION FOR JUDICAL REVIEW Appellants' Appendix Page 3907
Minutes
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11/24/2015 9:00 AM

- The above-referenced matter came before Judge Jerry Wiese with
regard to a Petition for Judicial Review filed by Petitioners, K-KEL,
INC., d/b/a Spearmint Rhino Gentlemen s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC d/b/a Sapphire,
D. WESTWOOD, INC., d/b/a Treasures, D J VU SHOWGIRLS OF
LAS VEGAS, LLC, d/b/a D jvu and LITTLE DARLINGS OF LAS
VEGAS, LLC, d/b/a Little Darlings. Briefs were filed in this matter, and
the Court also heard oral argument. After supplemental briefing
regarding the Reed case, and after oral argument, the Court took the
matter under advisement. Based upon the pleadings and papers on
file, after hearing oral argument, and good cause appearing, the
Court now renders the following decision: This Court will not reiterate
the procedural history or the factual background of this case, as the
parties essentially agree to the underlying facts. Petitioners argue that
the Commission should have permitted Petitioners to conduct the
requested depositions in order to shed further light on the drafting and
amending of the NLET and to identify the purpose for each and every
one of the exceptions to the definition of live entertainment set forth in
NRS 368A. Petitioners also argue that NLET is unconstitutional
because it is a direct tax on First Amendment activities and is
statutorily gerrymandered to apply only to a narrowly defined group of
speakers, and in doing so discriminates based on the content of the
entertainment. Lastly, Petitioners argue that in light of the recent ruling
in Reed v. Town of Gilbert, Arizona, _U.S. _, 135 S. Ct. 2218 (2015),
the NLET does not pass the constitutional muster of strict scrutiny that
now applies, whereas in this case, there is a differentiation of the
application of a law based upon the content of expression. The
Department of Taxation ( Department ) argues that the Commission s
decision on remand to deny depositions should be upheld because,
while NRS 233B.131(2) provides for additional evidence under very
specific conditions, it does not provide for additional evidence after
receiving an adverse decision. This Court remanded the case to the
Commission for review of evidence, not to allow additional evidence to
be gathered. The Department also argues that NLET is a
Constitutional revenue raising tax and not a tax on a First Amendment
right, and it has not been applied to the Petitioners in an
unconstitutional manner. Furthermore, the Department notes that the
Nevada Supreme Court found that the NLET is constitutional on its
face in D j Vu Showgirls v. Department of Taxation, 334 P.3d 392
(2014). In that case, the Nevada Supreme Court established that the
standard of review for the NLET is a rational basis analysis, because it
does not regulate live entertainment, it does not discriminate on the
basis of the taxpayers' speech, and it does not target a small group of
speakers or threaten to suppress viewpoints. D j vu, 334 P.3d at 401.
Finally, the Department argues that the standard of review for a tax
matter has been in place more than 125 years and has not changed
on the basis of a sign ordinance case (Reed). The Department
argues that the Court in D j Vu ruled that heightened scrutiny does not
apply to tax classification unless the classification is hostile and
oppressive discrimination against particular person and classes. NRS
233B.135 indicates that the Court shall not substitute its judgment for
that of the agency as to the weight of evidence on a question of fact.
(NRS 233B.135[3]). Pursuant to NRS 33B.135(3), the Court can
remand, affirm, or set aside the Commission s decision if the
substantial rights of the petitioner have been prejudiced because the
agency s decision is in violation of statutory provisions, in excess of the
statutory authority of the agency, made upon unlawful procedure,
affected by other error of law, clearly erroneous, or an arbitrary or
capricious abuse of discretion. The Commission did not find Petitioner
s argument with respect to reopening discovery to allow depositions
meritorious because all the information that Petitioners sought recently
was available prior to 2007, and the information sought was
consistently determined to be irrelevant. These are findings of fact by
the Commission that may not be disturbed by this Court. The Court
does not find that the Commission s determination violated the
constitution or a statute, was in excess of its statutory authority, was
made upon unlawful procedure, was affected by other error of law,
was clearly erroneous, or was arbitrary, capricious, or an abuse of
discretion. Consequently, the Commission s determination with regard
to the request to take depositions, is hereby AFFIRMED. The
construction of a statute is a question of law, and therefore,
independent review is appropriate. However, this court will not readily
disturb an administrative interpretation of statutory language. City of
Reno v. Reno Police Protective Ass n., 118 Nev. 889, 900 (2002). The
Commission s determination that the NLET is constitutional as applied
to the Petitioners is supported by the fact that the Nevada Supreme
Court has determined that the NLET dogs not regulate Uve .
entertainment and is simply a tax on a e aﬁi&oAppendlx
on the expressive activity taking place within the facility. Petitioners
have failed to meet their burden to show that the NLET has attacked
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the content of their message. In addition, this Court finds that the
Commission did not exceed their authority by concluding that NLET,
as applied to Petitioners, is not an impermissible differential tax, and
does not place a burden on a narrowly defined group of speakers.
This court agrees that Reed does not apply to tax classification unless
the classification is hostile and oppressive discrimination against
particular person and classes, which there is no evidence of here.
Therefore, the Commission s decision that NLET is not a content-
based tax on first amendment activity, but a legitimate tax scheme,

evenly applied, and used to raise state revenue shall not be disturbed.

Based upon the foregoing, this Court concludes that there was
substantial evidence supporting the Commission s decisions that the
Commission s decisions did not violate NRS 233B.135, and
consequently, the Commission s decisions are hereby AFFIRMED.
The Petition for Judicial Review is DENIED. Respondent s counsel is
to prepare an Order consistent with this Minute Order within 10 days,
have it approved as to form and content by Petitioner s counsel, and
submit to this Court for signature.

Return to Register of Actions
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