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Notice is hereby given that petitioners hereby appeal to the Supreme
Court of Nevada from the order denying judicial review of administrative

decision filed on January 15, 2016, notice of entry filed on February 4, 2016.

Date: February 26, 2016
Respectfully submitted,
LAMBROSE | BROWN

By: /s William H. Brown
William H. Brown, Esq. (7623)
300 S. Fourth St., Ste. 700
Las Vegas, Nevada 89101
Tel: (702) 816-2200
Fax: (702) 816-2300
Email: WBrown@LambroseBrown.com
Attorney for Petitioner, K-Kel, Inc.

Notice of Appeal
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Notice of Appeal to the parties
listed below by causing a full, true, and correct copy to be e-filed and e-

served,
E-service

Adam Paul Laxalt
Attorney General

David J. Pope

Senior Deputy Attorney
General

Email: dpope@ag ny.gov

Vivienne Rakowsky

Deputy Attorney General
Email: vrakowskv@ag.nv.gov
Attorneys for Respondents

Date: February 26, 2016

By: /8! Deidra Hufnagle

An employee of

LAMBROSE | BROWN

With a courtesy copy to:

District Court Dept. 30
Email:
dent30lc@elarkeountyeouris.us

Debra Turman
Email: dturman@ag nv.gov

Michele Caro
Email: mearo@ag.nv.gov

Andrea Rosehill
Email: rosehilla@eotlaw.com

Mark Ferrario
Email: Ivlitdock@gtlaw.com

LVGTDocketing
Email: ivlitdock@etlaw.com

Shayna Noyce
Email: novees@gtlaw,.com

Tami Cowden
Email; cowdent@etiaw.com

Notice of Appeal
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ASTA

WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com

Attorney for Petitioner,
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshaferlaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, et al.,

Petitioners,
V8.

NEVADA DEPARTMENT OF
TAXATION, and NEVADA TAX
COMMISSION,

Respondents.

Case Appeal Statement
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NEIL BELLER (2360)
NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: NBelier@NJdBitd. com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@etiaw.com

Counsel for Petitioner
SHAC, LLC

Case Appeal Statement

1. Appellant filing this case appeal statement:

K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden, SHAC, L.L.C. d/b/a Sapphire,
D. WESTWOOD, INC., d/b/a Treasures, DEJA VU SHOWGIRLS OF
LAS VEGAS, LLC, d/bfa/ Déja vu, and LITTLE DARLINGS OF LAS

VEGAS, LLC, d/b/a Little Darlings.

2. Judge issuing the decision, judgment, or order appealed from:

The Honorable Jerry A. Wiese I1.

3. Each appellant, and the name and address of counsel for each

appellant:

a. K-KEL, INC., d/b/a Spearmint Rhino Gentlemen’s Club
Counsel:
WILLIAM H. BROWN (7623)
LAMBROSE | BROWN

Case Appeal Statement
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300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambrogeBrown.com

Co-counsel:

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshaferlaw.com

. SHAC, L.L.C. d/b/a Sapphire

Counsel:

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@gtiaw.com

. D.WESTWOOD, INC., d/b/a Treasures, DEJA VU SHOWGIRLS
OF LAS VEGAS, LLC, d/b/a/ Déja vu and LITTLE DARLINGS
OF LAS VEGAS, LLC, d/b/a Little Darlings

Counsel:

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshalerlaw.com
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4. Each respondent, and the name and address of counsel for each
respondent:

a. NEVADA DEPARTMENT OF TAXATION, and NEVADA
COMMISSION
Counsel:
ADAM PAUL LAXALT
Attorney General
DAVID J. POPE (8617)
Senior Deputy Attorney General
VIVIENNE RAKOWSKY (9160)
Deputy Attorney General
555 E. Washington Ave., Suite 3900
Las Vegas, Nevada 89101
Tel: (702) 486-3103
Fax: (702 486-3416
Email: DPope@ag.nv.gov;
VEakowskv@ag.nv.gov

5. Attorney(s) appearing pro hac vice under SCR 42:

a. BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110

The district court granted Mr. Shafer permission to appear pro
hac vice under SCR 42 on April 23, 2008.1 See order admitting to
practice (Ex. 1).

1 This case is actually the continuation of an earlier case, but in a different
form. The case began as Déja Vu Showgirls of Las Vegas LLC, et al. v. Nev.
Dept. Tax, et al. (A554970). There, the plaintiffs (the petitioners here)
challenged facially, and as applied, the constitutionality of Nevada’s Live
Entertainment Tax (NRS Chapter 368A, the “LET”). After an unsuccessful
administrative challenge, they filed a de novo action (as opposed to a petition
for judicial review). The district court found that was error under S.
California Edison v. First Judicial Dist. Court of State of Nevada, 127 Nev.
Adv. Op. 22, 255 P.3d 231, 233 (2011), so the court dismissed the de novo
action and ordered that it “shall proceed a petition for judicial review”—
Case Appeal Statement
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6. Whether appellants were represented by retained or appointed
counsel:

Retained.

7. Whether appellants are represented by retained or appointed
counsel on appeal:

Retained.

8. Whether leave to proceed in forma pauperis was sought, or
granted:

No, leave was not sought.
9. Date proceedings commenced in district court:
September 23, 2011.2

10. The nature of the action, the result in district court (including
type of judgment or order being appealed and relief granted by
district court):

This matter began as a facial and as applied challenge to the
constitutionality of Nevada’s Live Entertainment Tax (NRS Chapter 368A,
the “LET”). Initially, the petitioners challenged the LET administratively, a
process that culminated with a final decision from the Nevada Tax
Commission dated October 12, 2007 rejecting the challenge (the “NTC
decision”).

which is this case. See order entered 11-1-2011 (Ex. 2). The order granting
Mr. Shafer pro hac vice admission was entered at the outset of this challenge,
1n the de novo action. See order granting pro hac vice permission (Ex. 1).

2 As discussed (note 1, above), this case began as a lawsuit filed on January 9,
2008, but on November 1, 2011, the district court ordered it to “proceed as a
petition for judicial review[|” which was filed on September 23, 2011. See
order entered 11-1-2011 (Ex. 2).

Case Appeal Statement
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Vu Showgirls of Las Vegas LLC, et al. v. Nev. Dept. Tax, et al. (A554970). But
the district court dismissed the suit and ordered that it “shall proceed as a
petition for judicial review.” See order entered 11-1-2011 (Ex. 2). Accordingly,
the petitioners appealed the NTC decision via a petition for judicial review
under NRS Chapter 233B.

judicial review of the NTC decision. The court found there was substantial
evidence supporting Nevada Tax Commission’s decisions and they did not

violate NRS 233B.135. Consequently, the court affirmed the NTC decision,
and denied the petitioner’s petition for judicial review (the “district court’s
order”).

. Isf William H. Brown

Following the NTC decision, the petitioners sued (as plaintiffs) in Déja

On January 15, 2016, the district court entered its order denying

Now, the petitioners appeal the district court’s order.
Date: February 26, 2016
Respectfully submitted,

LAMBROSE | BROWN

William H. Brown, Esq. (7623)

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com

Attorney for Petitioner,
K-Kel, Inc.

Case Appeal Statement
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Case Appeal Statement to the
parties listed below by causing a full, true, and correct copy to be e-filed and

e-served.
E-service

Adam Paul Laxalt
Attorney General

David J. Pope

Senior Deputy Attorney
General

Email: dpope@ag.nv.gov

Vivienne Rakowsky
Deputy Attorney General

Email: vrakowskv@ag . nv.gov

Attorneys for Respondents

Date: February 26, 2016
By:

An employee of

LAMBROSE | BROWN

[s/ Deidra Hufnagle

With a courtesy copy to:

District Court Dept. 30
Email:

dent3tlc@clarkecountveourts, us

Debra Turman
Email: dturman@ag nv.gov

Michele Caro
Email: mcaro@ag. nv.gov

Andrea Rosehill
Email: rosehilla@etlaw.com

Mark Ferrario
Email: lvlitdock@gtiaw. com

LVGTDocketing
Email: [viitdock@gtiaw.com

Shayna Noyce
Email: novees@gtlaw.com

Tami Cowden
Email: cowdent@gtlaw.com
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CATHERINE CORTEZ MASTO
Attorney General

DAVID J. POPE

Senior Deputy Attorney General
Nevada Bar No, 008617

BLAKE A. DOERR

Senior Deputy Attorney General
Nevada Bar No. 008001

VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009180

555 E. Washington Ava., Ste. 3800
Las Vegas, Nevada 89101

P: (707) 486-3085

F. (702) 488-3416
doope@ag.nv.goy
bdoerrflag.av.aey

yrakows ag.nv.oov

Attorneys for Nevada Department of Taxation

DISTRICT COURT
CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS vaeﬁs,;
LLC., dib/a Déa wu Showgils, LUTTLE
DARLINGS OF LAS VEGAS, LL.C., dib/a Little
Darlings, K-KEL, INC. dfb/a Spearmint Rhino
Genflemen’s Club, OLYMPUS GARDEN, INC.,
dibia Olympic Garden, SHAC, L.L.C., dib/a
Sapphire, THE POWER COMPANY, INC,, d/b/a
Cra Horse Too Gentlemen's Club, D,
WESTWOOD, INC., dfb/a Treasures, and D.i,
FOOD & BEVERAGE OF LAS VEGAS, LL.C,
dfbfa Scores,

Ve,

NEVADA DEPARTMENT OF TAXATION,
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OQF EXAMINERS, and
ME?ﬁ&LLE JACOBS, in her official capacity
only,

§
}
)
%
Plaintiffs, g
}
}
)
)
)
)
Defendanis. §

1.

Appellants' Appendix

Elecironically Fited
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CLERK OF THE COURT

Case No. DBAS33273
Dept. No. Xl

Coordinated with:

Case No. 0BAS54070
Dept. No. Xl
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K-KEL, INC., dib/a Speamnint Rhino)

Gentlemen's Club, OLYMPUS GARDEN, INC.,)

db/a Olymic Garden, SHAC, LLC, dhbia) Case No. 0BA554970
Sapphire; THE POWER COMPANY, INC., ﬁibfag Dept. No. X|

Crazy Horse Too Gentlemen's Club, D.

WESTWOOD, INC., dib/a Treasures; and D)

FOOD & BEVERAGE OF LAS VEGAS, LLC)

dibia Scores;

Plaintifis,
¥,
NEVADA DEPARTMENT OF TAXATION,;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

Pt S B 8 o ot P i PN N Nt st

ORDER
DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.8.C. §1983 and DEFENDANTS’ MOTION TO COMPEL came on for

hearing on August 23, 2011,

David J. Pope, Senior Depuly Aftorney General, Blake A. Doerr, Senior Depuly
Attomey General, and Vivienne Rakowsky, Deputy Attorney General appesarad on behalf of
the Defendants: William J. Brown, Esq. and Bradley J. Shafer, Esq. appeared on behalf of the
?Ea%ﬁtiffé: Mark €. Ferrario appeared on behalf of Plaintiff SHAC, LLC.

The Court having first requested that Defendants’ motion for partial summary judgment
and motion to dismiss be re-noticed and having considered the papers and pleadings
regarding the re-noticed mation and the motion to compel, as well as the oral argument

presented by all parties, hereby orders:

2.
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DEFENDANTS RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.8.C. §1983 is granted in part and denied in part,

With regard to Defendants' motion to dismiss and/or motion for partial summary
judgment in Case #08A554970 ("Case 2", this Court finds that the Defendants timely raised
the question regarding the procedural posture of the case and based on the Nevada Supreme
Courl's decision in Southemn Califomia Edison, 127 Nev.Adv.Op. 22 (2011) &ll claime are
dismissed and Case 2 shall proceed as a petition for judicial review pursuant to Chapter 2338
of the NRS. The Court having tolled the statute of limitations for thirty (30) days to allow
Plaintiffs thirty (20) days to file a petition for judicial review, Plaintiffs shall have thirty (30}
days from August 23, 2011 to file a pefition for judicial review pursuant to NRS 2338.130, &l
seq.

With regard to Defendants' motion to dismiss and/or for partial summary judgment in
Case #08A533273 (“Case 1), the motion is granted and all other claims including the “as
applied” challenge, the refund ¢laims and the official capacity claim against Michelle Jacobs
are dismissed and Case 1 shall proceed as a facial challenge for declaratory relief only.
Briefs are to be filed within thirty {30} days,

With regard to Defendants' motion to dismiss and/or for partig! summary judgment
regarding all 42 U.8.C, §1983 damages claims, the motion is granted and all such damages
claims are dismissed from Case 1 and Case 2.

With regard to Plaintiffs motion to remand Case 2 to the Nevada Tax Commission, the

mation is denied.

-3-
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Lss Vegas, NV £910)

Aoy Generalls Office

With regard to DEFENDANTS' MOTION TO COMPEL, this Court finds that any further
discovery would be inappropriate and is hereby ordered cancelled,

ITIS $O ORDERED.

DATED ti‘sisy@ day of Oclober, 2011,

Respectfully submitted:

CATHERINE CORTEZ MASTO
Altorney General

J. Pop eﬁ‘
Senior Deguty Attorney General

e
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DIANA L. SULLIVAN, ESQ.

Nevada Bar #4701 < F E L E @
GHANEM & SULLIVAN, LLP

630 South Fourth Street, Saite 210 fea 23 11 oe AH g8

Las Vegas, NV 89101
Telephone: (702) 862-4430

Facstmile: (702) 862-4422 a5 T
Attorneys for Plaintiffs ok BF THE GOURT
BRADLEY J. SHAFER*

Michigan Bar # P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
{517) B86-6560 - telephone

(517) 886-6565 - facsimile

Email: shaferassociates@acd.net
* Pending Admission Pro Hac Vice

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club, OLYMPUS GARDEN, gase T;é’*:_ %(5 54970
INC., d/b/a Olympic Garden, SHAC, LLC, d/bra  DoPhNO

Sapphire, THE POWER COMPANY, INC.,
d/ofa Crazy Horse Too Gentlemen's Club, D.
WESTWOOD, INC,, dt/a Treasures, and D 1.
| FOOD & BEVERAGE OF LAS VEGAS, LLC,|
dfv/a Scores,

Plaintiffs,

V3.
NEVADA DEPARTMENT OF TAXATION,

NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS,

Defendants.

ORDER ADMITTING TQ PRACTICE

BRADLEY J. SHAFER, ESQ. having filed his Motion to Associate Counsel under
Nevada Supreme Court Rule 42, together with a Verified Application for Association of
RECEIVED

MAR 14 2008

- DEPT jy
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| hereby admitted to practice in the above-entitled Court for the purposes of the above entitled

Counsel, a Certificate of Good Standing for the states of Michigan and Arizona, and the State
Bar of Nevada Statement; said application having been noticed, no objections having being
made, and the Court being fully apprised in the premises, and good cause appearing, it is
hereby

ORDERED, that said application is hereby granted, and Bradley J. Shafer, Esq. is

matter only.

DATED this gg{ day of Mgtch, 2338

@STRICT cw's .;6(}}3 O

Submitted by:
GHANEM & SULLIVAN, LLP

D ol
ANA L. SULLIVAN, ESQ

Nevada Bar #4701

530 South Fourth Si‘reet Suate 210
‘Las Vegas, NV 89101 - :
Attorneys for Plaintiffs

I
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WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com

Attorney for Petitioner
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshaferlaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]

DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., d/b/a Spearmint Rhino Case No.: A-11-648894-J
Gentlemen’s Club, et al., Consolidated with A-14-697515-J
Dept. 30

Petitioners,
Vs,
NEVADA DEPARTMENT OF Notice of Depositing Security for
TAXATION, and NEVADA TAX Costs on Appeal
COMMISSION,

Respondents.

Notice of Depositing Security for Costs on Appesl

Appellants Apﬁﬁeehg&
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3005, 4t 5¢,

10

il

12

i3

i4

15

i6

i8

i9

20

21

22

23

24

25

26

21

28

NEIL BELLER (2360)

NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: NBelier@NJdBitd. com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@etiaw.com

Counsel for Petitioner
SHAC, LLC

Notice of Depositing Security for Costs on Appeal

Notice is hereby given that in accordance with NRAP 7, Petitioner, K-

Kel Inc. has deposited $500.00, payable to the Clark County Court Clerk, as

security for the payment of costs on appeal.
Date: February 29, 2016
Respectfully submitted,
LAMBROSE | BROWN

By: /s William H. Brown
WILLIAM H. BROWN (7623)
LAMBROSE | BROWN
300 S. Fourth St., Ste. 700
Las Vegas, Nevada 89101
Email: WEBrown@lambroseBrown.com
Attorney for Petitioner, K-Kel, Inc.

Notice of Depositing Security for Costs on Appesl

Appellants Apﬁﬁeeﬁg&
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Notice of Depositing Security for
Costs on Appeal to the parties listed below by causing a full, true, and
correct copy to e-filed and e-served.

E-service With a courtesy copy to:
Adam Paul Laxalt District Court Dept. 30
Attorney General Email:

deptdOle@clarkeountveourts.us

David J. Pope
Senior Deputy Attorney Debra Turman

Suite 700

Las Vegas, Nevada 89101
Fax: (702) 816-2300

LAMBROSE | BROWN
Tel: (702) 816-2200

3005, 4t 5¢,

10

il

12

i3

i4

15

i6

i8

i9

20

21

22

23

24

25

26

21

28

(General
Email: dpope@ag.nv.gov

Email: dtuyman@ag.nv.gov

Michele Caro

Vivienne Rakowsky Email: meare@ag.nv.gov
Deputy Attorney General
Email: vrakowskv@ag nv.gov  Andrea Rosehill

Attorneys for Respondents Email: rosehilla@gtiaw.com

Mark Ferrario
Email: Ivlitdock@stiaw.com

LVGTDocketing
Email: Ivlitdock@etlaw. com

Shayna Noyce
Email: noyees@etlaw.com

Tami Cowden
Email; cowdent@gtiaw.com

Date: February 29, 2016

[s/ Deidra Hufnagle

An employee of
LAMBROSE | BROWN

Notice of Depositing Security for Costs on Appesl
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CLERK OF THE COURT

REQT

Suite 700

Las Vegas, Nevada 89101
Fax: (702) 816-2300

LAMBROSE | BROWN
Tel: (702) 816-2200
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WILLIAM H. BROWN (7623)
LAMBROSE | BROWN PLLC

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com

Attorney for Petitioner
K-Kel, Inc.

BRADLEY J. SHAFER
Michigan Bar No. P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite #2
Lansing, Michigan 48906-2110
Tel: (517) 886-6560

Fax: (517) 886-6565

Email: Brad@bradshaferlaw.com
Co-Counsel Pro Hac Vice for all
Petitioners except SHAC, LLC

[Additional counsel on following page]

DISTRICT COURT
CLARK COUNTY, NEVADA
K-KEL, INC., d/b/a Spearmint Rhino Case No.: A-11-648894-J
Gentlemen’s Club, et al., Consolidated with A-14-697515-J
Dept. 30

Petitioners,
Vs,
NEVADA DEPARTMENT OF Request for Transcript of
TAXATION, and NEVADA TAX Proceedings on Appeal
COMMISSION,

Respondents.

Request for Transcript of Proceadings on Appeal

Appellants A?ﬁpg)%hgi;
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Suite 700

Las Vegas, Nevada 89101
Fax: (702) 816-2300

LAMBROSE | BROWN
Tel: (702) 816-2200
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NEIL BELLER (2360)

NEIL J. BELLER, LTD.
7408 W. Sahara Ave.

Las Vegas, Nevada 89117
Tel: (702) 368-7767

Fax: (702) 368-7720

Email: NBelier@NJdBitd. com
Local Counsel for Petitioners

MARK E. FERRARIO (1625)
GREENBERG TRAURIG, LLP
3773 Howard Hughes Parkway
Suite 400 North

Las Vegas, Nevada 89169

Tel: (702) 792-3773

Fax: (702) 792-9002

Email: ferrariom@etiaw.com

Counsel for Petitioner
SHAC, LLC

Request for Transeript of Proceedings on Appeal

To: Kristy Clark, Court Reporter/Recorder District Court, Dept. 30

Petitioners K-Kel, Inc., et al., hereby request preparation of a

transcript on appeal of certain portions of the proceedings before the District

Court Judge, Jerry A. Wiese, Il as follows:

Date of Proceedings:

1. October 27, 2015 (hearing on petition for judicial review).

Portions of the transcript requested:

The full hearing transcript for the above listed date.

Request for Transcript of Proceadings on Appeal

Appellants A?ﬁpg)%%gi;

Page 3956




Suite 700

Las Vegas, Nevada 89101
Fax: (702) 816-2300

LAMBROSE | BROWN
Tel: (702) 816-2200
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Number of transcripts requested:

That the above-named court reporter shall have thirty (30) days from
the date of service of this document to prepare an original plus two copies and
file with the Supreme Court Clerk the original transeript requested herein.

Further, pursuant to NRAP 9, the court reporter shall also deliver
copies of the transeript to appellant’s counsel and respondent’s
counsel no more than thirty (30) days after the date of the appellant’s

request.

[Blank]

Request for Transcript of Proceadings on Appeal
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Suite 700

Las Vegas, Nevada 89101
Fax: (702) 816-2300

LAMBROSE | BROWN
Tel: (702) 816-2200
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28

I hereby certify that on this date I ordered these transcripts from the

court reporter named above, and paid the required deposit.

Date: February 29, 2016
Respectfully submitted,

LAMBROSE | BROWN

» Is/ William H. Brown

WILLIAM H. BROWN (7623)
LAMBROSE | BROWN

300 S. Fourth St., Ste. 700

Las Vegas, Nevada 89101

Tel: (702) 816-2200

Fax: (702) 816-2300

Email: WBrown@LambroseBrown.com
Attorney for Petitioner

K-Kel, Inc.

Request for Transcript of Proceadings on Appeal
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Certificate of Service

I hereby certify that I am an employee of LAMBROSE | BROWN and
that on this date I served the foregoing Request for Transcript of
Proceedings on Appeal to the parties listed below by causing a full, true,
and correct copy to e-filed and e-served.

Suite 700

Las Vegas, Nevada 89101
Fax: (702) 816-2300

LAMBROSE | BROWN
Tel: (702) 816-2200

3005, 4t 5¢,
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i4
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i9
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23

24

25

26

27

28

E-service

Adam Paul Laxalt
Attorney General

David J. Pope

Senior Deputy Attorney
General

Email: dpope@ag nv.gov

Vivienne Rakowsky

Deputy Attorney General
Email: yrakowskv@ag.nv.gov
Attorneys for Respondents

Service by fax:

Kristy Clark, Court
Reporter/Recorder District
Court, Dept. 30

Fax: (702) 366-1409

Date: February 29, 2016

By: I8/ Deidra Hufnagle

An employee of

LAMBROSE | BROWN

With a courtesy copy to:

District Court Dept. 30
Email:
deptdOle@clarkeountveourts.us

Debra Turman
Email: dtuyman@ag.nv.gov

Michele Caro
Email: mearc@ag. nv.gov

Andrea Rosehill
Email: rosehilla@etiaw.com

Mark Ferrario
Email: Ivlitdock@stiaw.com

LVGTDocketing
Email: Ivlitdock@etlaw. com

Shayna Noyce
Email: noyees@etlaw.com

Tami Cowden
Email; cowdent@gtiaw.com

Request for Transcript of Proceadings on Appeal
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DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

K-Kel, Inc., Plaintiff(s) & Location: Department 30
VS, & Judicial Officer: Wiese, Jerry A.
Nevada Department of Taxation, Defendant(s) § Filed on:  09/23/2011
8 Cross-Reference Case A648894
8 Number:
CASE INFORMATION
Related Cases Case Tvoe: Civil Petition for Judicial
A-14-697515-7 (Consclidated) ase 1¥P% Review
Statistical Closures Case Flags: Consolidated - Lead Case
12/02/2015  Summary Judgment Appealed to Supreme Court
DATE CASE ASSIGNMENT
Current Case Assignment
Case Number A-11-648894-T
Court Department 30
Date Assigned 09/23/2011
Tudicial Officer Wiese, Jerry A.
PARTY INFORMATION
Lead Attorneys
Plaintiff D I Food and Beverage of Las Vegas LL.C Brown, William H.
Retained
702-816-2200(W)
D Westwood Inc Brown, William H.
Retained
702-816-2200(W)
Deja Vu Showgirls of Las Vegas Brown, William H.
Retained
702-816-2200(W)
K-Kel, Inc. Brown, William H.
Retained
702-816-2200(W)
Little Darlings of Las Vegas LL.C Brown, William H.
Retained
702-816-2200(W)
Olympus Garden Inc Brown, William H.
Retained
702-816-2200(W)
Power Company Inc Brown, William H.
Retained
702-816-2200(W)
Shac LL1.C Brown, William H.
Retained
702-816-2200(W)
Defendant Nevada Department of Taxation Pope, David J.
Retained
7026568084(W)
Nevada Tax Commission Pope, David J.
Retained

Appellgnts Appendix rined on DB IRy ane



DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

7026568084(W)

DATE

EVENTS & ORDERS OF THE COURT

INDEX

09/23/2011

09/23/2011

09/28/2011

10/07/2011

10/12/2011

10/21/2011

10/21/2011

10/25/2011

10/26/2011

11/07/2011

11/09/2011

11/10/2011

11/21/2011

Petition for Judicial Review
Filed by: Plaintiff K-Kel, Inc.
Petition for Judicial Review

Case Opened

Application
Filed By: Plaintiff K-Kel, Inc.
Application for Leave to Present Additional Evidence to the Nevada Tax Commission

Staterment
Filed by: Defendant Nevada Department of Taxation
Statement of Intent to P articipate

Notice of Hearing
Filed By: Plaintiff K-Kel, Inc.
Notice of Hearing for Plamiiff's Application for Leave to Present Additional Evidence to the
Nevada Tax Commission

Administrative Record

Party: Defendant Nevada Department of Taxation
Administrative Record

Opposition
Filed By: Defendant Nevada Department of Taxation

Opposition to Petitioners Application for Leave to Present Additional Evidence to the Nevada
Tax Commission

Stipulation and Order
Filed by: Defendant Nevada Department of Taxation
Stipulation and Order for Extension of Time

Notice of Entry of Order

Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order

Reply in Support
Filed By: Plaintiff K-Kel, Inc.
Reply in Support of Application for Leave to Present Additional Evidence to the Nevada Tax
Commission

Motion to Dismiss

Filed By: Defendant Nevada Department of Taxation
Nevada Department of Taxation's and Nevada Tax Commission's Motion to Dismiss
Petitioner's Deja Vu and Little Darlings

Certificate of Service
Filed by: Defendant Nevada Department of Taxation
Certificate of Service

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation

Appellants Appendix
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11/21/2011

12/09/2011

12/16/2011

01/26/2012

02/01/2012

02/02/2012

02/02/2012

05/02/2012

05/07/2012

05/23/2012

06/01/2012

06/08/2012

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]
Notice of Entry of Order

Stipulation and Order
Filed by: Defendant Nevada Department of Taxation
Stipulation and Order for Continuance

Motion for Leave (9:00 AM) (Judicial Officer: Wiese, Jerry A.)

Events: 09/28/2011 Application

Plaintiff's K-Kel, Olympus Garden Inc, The Power Company Inc, Westwood Inc, D.I Food &
Beverage of Las Vegas LLC, Deja Vu Showgirls of Las Vegas LLC and Little Darlings of Las
Vegeles LLC's Application for Leave to Present Additional Evidence fo the Nevada Tax
Commission

Motion to Dismiss (9:00 AM) (Judicial Officer: Wiese, Jerry A.)

Nevada Department of Taxation's and Nevada Tax Commission's Motion to Dismiss
Petitioner's Deja Vu and Little Darlings

Objection
Filed By: Plaintiff K-Kel, Inc.
Petitioners' Objections to Proposed Order Submitted by Respondents Nevada Department of
Taxation and Nevada Tax Commission

Order

Filed By: Defendant Nevada Department of Taxation
Order Granting Plaitiffs Application for Leave to Present Additional Evidence to the Nevada
Tax Commission

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Order

Opposition to Motion
Filed By: Defendant Nevada Department of Taxation
Opposition to Motion for Stay on OST

Motion to Stay
Filed By: Plaintiff D I Food and Beverage of Las Vegas LLC
Motion to Stay Administrative Hearing Pending Superseding Appeals Currently Before
Nevada Supreme Court on OST

Supplement to Opposition
Filed By: Defendant Nevada Department of Taxation
Supplement to Oppositiion to Motion for Stay

Reply to Opposition
Filed by: Plaintiff K-Kel, Inc.
Reply Supporting Motion to Stay Administrative Hearing Pending Superseding Appeals
Currently Before Nevada Supreme Court on OST

Motion For Stay (9:00 AM) (Judicial Officer: Wiese, Jerry A.)

Petitioners' Motion to Stay Administrative Hearing P ending Superseding Appeals Currently

Appellants Appendix
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DEPARTMENT 30

CASE SUMMARY
(CASE NO. A-11-648894-]
Before Nevada Supreme Court on OST

06/21/2012 Order Denying Motion
Filed By: Defendant Nevada Tax Commission
Order Denying Stay

06/22/2012 Notice of Entry of Order
Filed By: Plaintiff K-Kel, Inc.
Notice of Entry of Order

10/30/2012 Reporters Transcript
Filed By: Plaintiff K-Kel, Inc.
Reporter's Transcript Qf Proceedings June 8, 2012

10/30/2012 Reporters Transcript
Filed By: Plaintiff K-Kel, Inc.

Reperter's Transcript Of Proceedings December 8, 201g

06/09/2013 Order Scheduling Status Check
Order Scheduling Status Check

10/15/2013 Status Check (9:00 AM) (Judicial Officer: Wiese, Jerry A)
10/152013, 037252014, 09/23/2014, 10/21/2014

03/19/2014 Notice of Change of Address
Filed By: Plaintiff K-Kel, Inc.
Notice of Change of Address

03/24/2014 Motion
Filed By: Defendant Nevada Department of Taxation
Stiplation and Order Consolidating Cases

0372472014 Notice of Department Reassignment

03/26/2014 Notice of Entry of Order
Filed By: Plaintiff K-Kel, Inc.

Notice of Entry of Order

03/28/2014 Notice of Entry of Order
Notice of Entry of Order

01/21/2015 Stipulatien and Order
Filed by: Defendant Nevada Department of Taxation
Stignidation and Order for Extension of Time

01/22/2015 Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entry of Stipulation and Order for Extension of Time

01/26/2015 Supplement

Filed by: Defendant Nevada Department of Taxation
Stupplement to the Record on Appeal in Accordance with the Nevada Administrative Procedure
Act

Appellgnts Appendix rined on DB IRIQD A




01/26/2015

02/10/2015

03/30/2015

03/31/2015

04/30/2015

06/04/2015

06/04/2015

06/05/2015

06/10/2015

07/07/2015

07/15/2015

07/17/2015

07/24/2015

07/30/2015

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

Transmittal of Record on Appeal
Party: Plaintiff K-Kel, Inc.
Transmitial of Supplement to the Record on Appeal

Memorandumn of Points and Authorities
Filed By: Plaintiff Shac LLC

Petitioners' Memorandum of Points and Authorities In Support of Petition for Judicial Review

Stipulation and Order

Filed by: Defendant Nevada Department of Taxation
Stipulation and Order for Extension of Time

Notice of Entry of Stipulation and Order
Filed By: Plaintiff K-Kel, Inc.
Notice of Entrv of Order Granting Stipulation and Order to Extend Time

Answering Brief
Filed By: Defendant Nevada Department of Taxation
Answering Brief in Opposition to Petition for Judicial Review

CANCELED Hearing (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated - per Stipulation and Order

Reply in Support
Filed By: Plaintiff K-Kel, Inc.
Petitioners' Reply In Support of P etition for Judicial Review

Errata
Filed By: Plaintiff Shac LLC
Errata Re Petitioners' Reply In Support of Petition for Judicial Review

Request
Filed by: Plaintiff K-Kel, Inc.

Peiitioners' Request for Hearing

& Motion for Leave to File
Party: Plaintiff K-Kel, Inc.
Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme Court Precedent

g8 Supplement

Filed by: Plaintiff K-Kel, Inc.

Supplement to Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme
Court Precedent

i Opposition to Motion
Filed By: Defendant Nevada Department of Taxation

Nevada Department of Taxation's Opposition to Petitioners' Motion for Leave o File
Supplemental Brief

CANCELED Decision (3:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacared

CANCELED Motion (9:00 AM) (Judicial Officer: Wiese, Jerry A.)
Vacated

Appellants Appendix
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08/06/2015

09/09/2015

09/22/2015

10/05/2015

10/09/2015

10/13/2015

10/13/2015

10/27/2015

10/27/2015

11/24/2015

12/02/2015

01/15/2016

01/15/2016

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

Petitioners' Request for Hearing

Filed By: Plaintiff K-Kel, Inc.
Errata to Motion for Leve to File Supplemental Brief Regarding New U.S. Supreme Court
Precedent

Reply in Support
Filed By: Plaintiff Shac LLC
Reply In Supporit of Petitioners' Motion for Leave to File Supplemental Brief

Motion for Leave (9:00 AM) (Judicial Officer: Wiese, Jerry A)
Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme Court Precedent

NJ Opposition
Filed By: Defendant Nevada Department of Taxation
Nevada Department of Taxation's Opposition to Petitioners' Supplemental Brief

& Order Granting Motion
Filed By: Plaintiff Shac LLC

Order Granting Petitioners' Motion to File Supplemental Brief and Setiing Hearing on
Petition for Judicial Review

)

w Notice of Entry of Order

Filed By: Plaintiff K-Kel, Inc.

Notice of Entry of Order Granting Petitioners' Motion to File Supplemental Brief and Setting
Hearing on Petition for Judicial Review

i Reply to Opposition
Filed by: Plaintiff Shac LLC

Petitioners' Reply fo Nevada Department of Taxation's Opposition to Petitioners
Supplemental Brief

i

; Supplemental Brief

Filed By: Plaintiff Shac LLC
Supplemental Memorandum of Points and Authorities

Hearing (9:00 AM) (Judicial Officer: Wiese, Jerry Al)
PETITION FOR JUDICAL REVIEW

Minute Order (9:00 AM) (Judicial Officer: Wiese, Jerry A))
PETITION FOR JUDICAL REVIEW

Order to Statistically Close Case
Civil Order to Statistically Close Case

Order Denying Judicial Review of Administrative Decision
Filed by: Defendant Nevada Tax Commission
Order Denying Judicial Review of Administrative Decision

Order Denying Judicial Review (Judicial Officer: Wiese, Jerry A)

Debtors: K-Kel, Inc. (Plaintiff), Olympus Garden Inc (Plaintiff), Deja Vu Showgirls of Las Vegas
(Plaintiff), Little Darlings of Las Vegas LLC (Plaintiff), Shac LLC (Plaintiff)

Creditors: Nevada Department of Taxation (Defendant), Nevada Tax Commission (Defendant)
Judgment: 01/15/2016, Docketed: 01/22/2016

Appellants Appendix
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02/04/2016

02/26/2016

02/26/2016

02/29/2016

02/29/2016

DEPARTMENT 30

CASE SUMMARY
CASE NO. A-11-648894-]

Notice of Entry of Order
Filed By: Defendant Nevada Department of Taxation
Notice of Entrv of Order Denying Judicial Review of Administrative Decision

Notice of Appeal
Filed By: Consolidated Case Party SHAC LLC
Notice of Appeal

Case Appeal Statement

Filed By: Consolidated Case Party SHAC LLC
Case Appeal Statement

Notice of Deposit
Filed By: Consolidated Case Party SHAC LLC
Notice of Depositing Security for Costs on Appeal

Request
Filed by: Plaintiff Shac LLC
Request for Transcript of Proceedings on Appeal

DATE

FINANCIAL INFORMATION

Consolidated Case Party SHAC LLC
Tatal Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff D I Food and Beverage of Las Vegas LLC
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff D Westwood Inc
Total Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Deja Vu Showgirls of Las Vegas
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff K-Kel, Inc.

Total Charges

Toatal Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Little Darlings of Las Vegas LLC
Total Charges

Total Payments and Credits

Balance Due as of 3/1/2016

Plaintiff Olympus Garden Inc
Total Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Power Company Inc
Total Charges

Appellants Appendix

24.00
24.00
0.00

30.00
30.00
0.00

30.00
30.00
0.00

30.00
30.00
0.00

270.00
270.00
0.00

30.00
30.00
0.00

30.00
30.00
0.00

30.00
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DEPARTMENT 30

CASE SUMMARY

CASE NO. A-11-648894-J

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff Shac LLC

Tatal Charges

Total Payments and Credits
Balance Due as of 3/1/2016

Plaintiff K-Kel, Inc.
Appeal Bond Balance as of 3/1/2016

Appellants Appendix

30.00
0.00

30.00
30.00
0.00

500.00
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CIVIL COVER SHEET

Clark County, Nevada

Case No.
(Assigned by Clerk's Office)

A-11-648894-J

XXX

1. Party Information

Plaintiff(’s) (name/addressiphone): K-Kel, Inc., ¢t al.

Attorney {(name/address/phone):

William H. Brown, Fsq., 6029 8. Ft. Apache, #100, LV, NV

89148

Defendant(s) (name/address/phone): Nevada Dept. of Taxation and
Nevada Tax Commission

Attorney (nane/address/phone):

1L Nature of Controversy (Please check applicable bold category and

applicable subcategory, if appropriate)

[] Arbitration Requested

Civil Cases

Real Property

Toris

[[] Landtord/Tenant

{7 Unlawful Detainer
[ ritle to Property

71 Foreclosure

{1 Liens

[ Quiet Title

[ Specific Performance
[ Cendemnation/Eminent Domain
[] Other Real Property

] Partition:

[ Planning/Zoning

Negligence
O Negligence — Auto
[ Negligence — Medical/Dental

] Negligence — Premises Liability
{Stip/Fail)

[ Negligence — Other

[ Produet Liability
L1 Product Liabitity/Motor Vehicle
[ Other Torts/Product Liability

[ Intentional Misconduct
L1 Torts/Defamation (Libel/Slander)
U] Interfere with Contract Rights

1 Employment Torts (Wrongful tesmination)

[ ] Other Torts
L] Anti-trust
L1 Fraud/Misrepresentation
] Insurance
] Legal Tort
[ Unfair Competition

Probate

Other Civil Filing Types

Estimated Estate Value:

[[] Swmmary Administration
(] General Administration
] Special Administration
[ Set Aside Estates

[] Trust/Conservatorships
[ Individual Trustee
[] Corporate Trustee

] Other Probate

] Construction Defect

[0 Chapter 40

O General
[Tl Breach of Contract
Building & Construction
Ingurance Carrier
Commercial Instrument
Other Contracts/ Acet/ Tadgiment
Collection of Actions
Employment Contract
(uarantee
Sate Contract
Uniform Commercial Code
ivil Petition for Judicial Review
[ Foreclosure Mediation
[ Other Administrative Law
N Department of Motor Vehicles
L[] Worker’s Compensation Appeal

(o | o [

]

x[]

[ Appeal from Lower Court also check
applicable civil case box)
[ Transfer from Justice Court
[] Justice Court Civil Appeal
O Civil Writ
[ Other Special Proceeding
[ Other Civil Filing
[] Compromise of Minor’s Claim
L] Conversion of Property
[] Damage to Property
] Emyplovment Security
[] Enforcement of Judgment
[ Foreign Judgment — Civil
] Other Persomal Property
L] Recovery of Property
[ Stockholder Suit
[ Other Civil Matters

HI. Business Court Requested (Please check applicable category; for Clark or Washoe Counties only.)

[] NRS Chapters 78-88
[] Commodities (NRS 90)
[ Securities (NRS 90)

[ Investments (NRS 164 Axt. 8)
] Daceptive Trade Practices (NRS 598)
[] Trademarks (NRS 600A)

'] Enhanced Case Mgmt/Business
] Other Business Court Matters

September 22, 2011

Daic

Nevada AOC — Research and Statistics Unit

/s/ William H. Brown

Signatyre of initiating party or representative

See other side for family-related case fifings.

Appellants' Appendix
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A b I

CLERK OF THE COURT

ODJR

ADAM PAUL LAXALT

Attorney General

DAVID J. POPE

Senior Deputy Attorney General
Nevada Bar No. 008617
VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste. 3800
Las Vegas, Nevada 89101

P: (702) 486-3103

F: (702) 486-3416
VRakowsky@ag.nv.gov

DJPope @ag.nv.gov

Attorneys for Respondents

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino )
Gentlemen’s Club; OLYMPUS GARDEN,

INC., d/b/a Olympic Garden; SHAC, L.L.C., Case No.. A-11-648894-J

d/b/a Sapphire; D. WESTWOOD, INC., Dept. No.: XXX
d/b/a Treasures; DEJA VU SHOWGIRLS
OF LAS VEGAS, LLC, d/bfa Déja vu; and
LITTLE DARLINGS OF LAS VEGAS, LLC,
 d/b/a Little Darlings,
Consolidated with:

Petitioners, Case No.: A-14-697515-J
v.

STATE OF NEVADA, ex rel.
DEPARTMENT OF TAXATION and TAX
COMMISSION,

Respondents.

EFTnmary Judpwent
1ead fudgrment
Judgment

i udement of Aviitration

)

ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION

The above-referenced matter came before the Honorable Judge Jerry Wiese with
regard to the Consolidated Petitions for Judicial Review of the decisions by the Nevada Tax |
Commission (hereinafter “Commission”) filed by Petitioners, K-KEL, INC., d/b/a Spearmint

Rhino Gentlemen s Club, OLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC

Appel lant&sgeppenidix Page 3969




Petitioners were represented by William Brown Esq., Mark Ferrario, Esq. and Bradiley: Shafer

Commission dated October 12, 2007 upholding the Live Entertainment Tax

dibla Sapphire, D. WESTWOOD, INC., d/b/a Treasures, DEJA VU SHOWGIRLS OF L/
VEGAS, LLC, d/b/a Deja vu and LITTLE DARLINGS OF LAS VEGAS, LLC, d/b

Darlings ("Petitioners”™). Both sides filed briefs, and the Court heard oral argumen'

Esqg. (admitted Pro Hac Vice). The Nevada Tax Commission was represented by Vavtenne
Rakowsky, Deputy Attorney General and David Pope, Senior Deputy Attorney General.

After supplemental briefing regarding the Supreme Court decision in Reed _y._:fl_.'":*i__;ai:.{;f

Gilbert, Arizona, 135 U.S. 2218 (2015), and after oral argument, the Court took tﬁe_ maﬁer
under advisement and issued a Minute Order on November 24, 2015 which is attacﬁe’éﬁﬁé{éﬁo
as Exhibit "A”.

The procedural history of this matier dates back to a decision by the Nevadé' Tax

(PJR-11-648894-J), a remand in January 2012 to allow the Commission to review af:ﬁi;ﬁﬁmal
evidence and determine whether it would amend, affirm or reverse its 2007 decisioé’l:éﬁd. fe-
open discovery to allow depositions (PJR 14-697515-J), and supplemental briﬁfﬁhg to
determine whether the standard of review for the Live Entertainment Tax changed based on

the U.S. Supreme Court decision in Reed v. Town of Gilbert, Arizona, 135 S. Ct. 2218 (2015).

Based upon the pleadings and papers on file, after hearing oral argument, and igéed
cause appearing, the Court renders the following findings of fact:
1. The parties essentially agreed to the procedural history and underlying factual
background of this case.

2. The three issues before this Court were:
a. Petition for Judicial Review of the Nevada Tax Commission October 12, 2007
decision denying Petitioners requests for refunds of Live Entertainment Tax
(‘NLET") paid, and finding that the NLET does not violate the U.S.
Constitution or Nevada Constitution, is not targeted at gentlemen’s clubs,

and is not a tax based on the content of the taxpayer's message.
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b. Petition for Judicial Review of the Nevada Tax Commission’s decisimﬁ;:{a‘iaf-_igd

September 6, 2012 finding that discovery would not be reopened ta 1is '_'w

depositions, and decision on February 12, 2014 upholding the Hear;ng

Officers Hearing on Remand finding that the more than 1,500 pa asc:f
supplemental materials were insufficient {o cause the Commission’s @ctsber
12, 2007 decision to be reversed or amended. s

c. Petitioners supplemental briefing claiming that the U.S. Supremg:_.-.ﬁ;ﬁbﬁj"rt

decision in Reed v. Gilbert Arizona changed the standard of revié?’{ for

determining the constétutionaﬁt& of the Live Entertainment Tax to si:nct
scrutiny. o
3. The Petitioners made the following arguments:

a. That the NLET is unconstifutional because it is a direct tax on "?ia'st
Amendment activities and is statutorily gerrymandered to apply only "gp a
narrowly defined group of speakers, and in doing so discriminates ba_s_gd.”én
the content of the entertainment;

b. The Commission should have permitted Petitioners to conduct the'req:ﬂe'.éted
depositions in order to shed further light on the drafting and amending of the
NLET and to identify the purpose for each and every one of the exceptions to
the definition of live entertainment set forth in NRS 388A; and

¢. Based on the recent ruling in Reed v. Town of Gilbert, Arizona, U.8. _, 135

S. Ct. 2218 (2015), strict scrutiny applies, and the NLET does not pass the
constitutional muster because there is a differentiation of the application of a
law based upon the content of the expression.
4. The Department made the following arguments:
a. That the NLET is Constitutional revenue raising tax and not a tax on a First
Amendment right, and the tax has not been applied to the Petitioners in an

unconstitutional manner. The Nevada Supreme Court found that the NLET is
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constitutional on its face in Deja Vu Showgirls v. Depariment of Taxatim 334

P.3d 392 (2014). In that case, the Nevada Supreme Court estabisshecﬂ t?;ai
the standard of review for the NLET is a rational basis analysis, because it
does not regulate live entertainment, it does not discriminate on ’sheha_s__g of
the taxpayers' speech, and it does not target a small group of spe.akérs or
threaten to suppress viewpoints. Deja vu, 334 P.3d at 401; |

b. That the Commission’s decision on remand to deny depositions sh&yi{;ﬁ--‘a}be
upheld because, while NRS 233B.131(2) provides for additional e’Vid'_egz'oe
under very specific conditions, it does not provide for additional e‘vigié_.ﬁ;:e
after receiving an adverse decision. Moreover, the information that the
Petitioners were seeking was available in 2007. On January 24, 20’!..2.;_.:.2?‘16
Court remanded the case to the Commission for review of evidence, 5@% fc
allow additional evidence to be gathered; and

c. The standard used by the court to review a tax matter has been in place
more than 125 years and has not changed on the basis of a sign orciina'__nce
case (Reed). The Court in Deja_Vu had previously ruled that heég"htémd
scrutiny does not apply to tax classification unless the classification is héS’tﬁe

and oppressive discrimination against particular person and classes.

The Court made the following conclusions of law:

5. NRS 233B.135 indicates that the Court shall not substitute its judgment for that of

the agency as to the weight of evidence on a question of fact. NRS 233B.135(3).

. Pursuant to NRS 233B.135(3), the Court can remand, affirm, or set aside the
Commission’s decision if the substantial rights of the petitioner have been
prejudiced because the agency’s decision is in violation of statutory provisions, in
excess of the statutory authority of the agency, made upon unlawful procedure,
affected by other error of faw, clearly erroneous, or an arbitrary or capricious abuse

of discretion.
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7. The Commission did not find Petitioner's argument with respect to rec};: or

1 ing
2 discovery to allow depositions meritorious because all the informatio .
3 Petitioners sought recently was available prior to 2007, and the informationl-z.
4 was consistently determined to be irrelevant. The Commission's decision mi
5 violate the constitution or a statute, was not in excess of ifs statutory autheﬁ; as
6 not made upon unlawful procedure, was not affected by other error of law, w_és : n t
7 clearly erroneous, and was not arbitrary, capricious, or an abuse of dfscrefen
8 These findings of fact by the Commission may not be disturbed by this Ceﬁ.-i'fﬁt.._ The
9 Commissions determination with regard to the request o take depositions eshefeby
10 AFFIRMED.

8. The construction of a statute is a question of law, and therefore, independent{éﬁiew

is appropriate. However, the court will not readily disturb an adminéieﬁtﬁéﬁve

interpretation of statutory language. City of Reno v. Reno Police F’rotectéveﬁéts’ n.,
§~§§ﬂ 14 118 Nev. 889, 900 (2002). The Commission’s determination that the NLET is
g;g 15 constitutional as applied to the Petitioners is supported by the fact that the Nevada

. 16 Supreme Court has determined that the NLET does not regulate live entertainment
17 and is simply a tax on a business fransaction, and not a tax on the expressive
18 activity taking place within the facility.

19 9. Petitioners have failed to meet their burden to show that the NLET has attacked the
20 content of their message.

21 10. The Commission did not exceed their authority by concluding that NLET, as applied
22 to Petitioners, is not an impermissible differential tax, and does not place a burden
23 on a narrowly defined group of speakers.

24 11.Reed v Town of Gilbert, Arizona, 135 U.S. 2218 (2015), does not apply to tax
25 classification unless the classification is hostile and oppressive discrimination
26 against particular person and classes. This Court does not find any evidence here
27 || that NLET triggers the application of Reed.

28
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1 12.The Commission's decision that NLET is not a content-based tax on first
2 amendment activity, but a legitimate tax scheme, evenly applied, and used to r-a’%sfe
3 state revenue shall not be disturbed.
4 ORDER
5 Based upon the foregoing, this Court Orders that there was substantial evi-deﬂce
6 || supporting the Commission’s decisions and that the Commission’s decisions did not vgoiate
7 |INRS 233B.135, and consequently, the Commission’s decisions are hereby AFFERMEQ The
8 |i Petition for Judicial Review is DENIED.
9 IT IS SO ORDERED /"\\
10 DATED this (> _ daf of ) fadty , 2016.
. { @)
j;zc 13 s@@uﬂjwa@&
ggf 14 27
§§M 15 || Respectfully Submitted By:

s

16 Jhrtane /%;

17 || VIVENNE RAKOWSKY
 Deputy Attorney General

18
19
20
21
22
23
24
25
26
27

28
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EVENTS & ORDERS OF THE COURT

11124/2015

Minute Order (3:00 AM) {(Judicial Officer Wiese, Jenry A}

Minutes
11/24/2015 9:00 AM

- The above-referenced matter came before Judge Jerry Wiese with regard to g Petition
for Judicial Review filed by Petitioners, K-KEL, INC., dit/z Speammint Rhino Gentlemen
s Club, OLYMPUS GARDEN, INC., dfiifa Olympic Ga;ﬁen SHAC, LLT d/b/a Sapphire,
B. WESTWOOD, INC. divfa ‘ﬁeasures D J VU SHOWGIRLS OF LAS VEGAS, LLC,
g/bla D jwu and Lﬁ"‘rLE DARLINGS OF LAS VEGAS, LLC, dfofa Little Darlings. Brigfs
were filed in this matter, and the Court also heard ¢ral argument. After supplemental
brigfing regarding the Reed case, and after oral argument; the Qoud 1ook the mattsr
under advisement. Based upon the pleadings and papers on file, after hearing oral
argumant, and good cause appearing, the Court ntw renders the following decision:
This Court will nat reiterate the procedural history or the factual background of this
case, as the parties essentially agree to the underlying facts. Petitioners argue that the
Commission should have permitted Petitioners 1o conduct the requested depositions in
order to shed further Jight on the drafting and amending of the NLET and to identify the
purpose for each and gvery one of the excaptions fo the definifion of live entertainment
set forth in NRS 388A. Petitioners also argie that NLET is uncoiistitutions! because it is
a direct tax on First Amendment activities and is statitorily gerrymandered to apply only
i a narrowly defined group of speakers, and in doing so discriminates based on the
content of the erteriainment. Lastly, Petitioners argue that in light of the recent ruling in
Reed v. Town of Gilbeit, Arizona; _U.8. _, 135§, Ct. 2218 (2015), the NLET does not
pass the constitulional niuster of sirict scmtiny that now applies, whereas in this case,
there is a differeritiation of the application of a law based upon the content of
expression. The Department of Taxation ( Department } arguesthat the Commission s
decision on remand to deny depositions should be upheid bacause, while NRS
Z33B.131(2) provides for additional evidence under very specific conditions, it does not
provide for additional evidence afier recslving an adverse decision. This Court
remanded the case {o the Commission for review of avidence, not to allow additional
avidence 1o be gathered. The Depariment alee argues that NLET is a Constitutional
revenue raising tax gnd not a tax on & First Amendmenit right, and # has not been
applied to the Petitioners in an unconstitutional manner, Furthermore, the Departiment
notes that the Nevada Supreme Court found that the NLET is constitutional on #s face
in D § Vu Showgirss v. Department of Taxatien, 334 P.3d 382 (2014). in that cage, fhe
Nevada Supreme Court established that the standard of review for the NLET is a
rational basis analysis, because i does nof regulate five enteriainment, it does not
discriminate on the basis of the taxpayers' speech, and it does not target a small group
of speakers or threalen to suppress viewpoints, D vy, 334 P.3d at 401. Finaily, the
Department argues that the standard of review for a tax matter has been in place more
than 125 years and has not changed on the basis of a sign ordinance case (Reed), The
Depariment srgues that the Court in D ] Vu ruled that Reightened scrutiny does not
apply to tax classification unless the classification is hostie and oppressive
discrimination agaivst particular person and classas, NRS 233B.135 indicates that the
Court shail not substitule its judgment for that of the agency as to the waight of
evidence on a quastion of fact, (NRS 2338, 135[30). Pursuant to NRS 33B.135(3), the
Court can remand, affim, or set aside the Commission s decision if the substantizl
rights of the patitioner have heen préjudiced besause the agency s decision is in
violation of statutory provisions, in excess of the statutory auttiority of e agency, made
upon unlawful protedurs, affected by other error of law, cleatly érrongous, or an
arbitrary or capricious abuse of discretion, The Commission did not find Petitioner s
argument with respect to reopening discovery ip allow depositions meritorious because
ali the information that Petitioners sought recently was avaiiable prior to 2007, and the
information sought was consistently determined to be irrelevant. These are findings of
fact by the Commission that may not be disturbed by this Court. The Court does not
find that the Commission s dstenmination viclated the constifution or a statute, was in
excess of its statutory 2uthority, was made upon unlawiul procedure, was affected by
other error of law, was clearly grronacus, or was arbiirary, capricious, or an abuse of
digcretion. Consequently, the Commission s determination with regard to the request to
take depositions, is hereby AFFIRMED. The construction of a statute is 2 question of
law, and thersfore, independent review is appropriate. However, this court will not
readily disturb an adminisirative interpretation of statutory language. City of Reno v,
Reno Police Protective Ass n., 118 Nev, 889, 900 (2002}, The Commission s
determination that the NLET is constitutional as applied to the Petitioners is supported
by the fact that the Nevada Supreme Court has determined that the NLET does not
regulate live entsriainment and is simply a tax on a business transaction, and not on
the expressive activity taking place within the facility. Petitioners have failed 10 meet
their burden to show that the NLET has sttacked the content of their message. In
acidition, this Court finds that the Cormmission did not exceed their authority by
congluding that NLET, as applisd to Pstiioners, is not an impermissible differential tax,
and does not place a burden on a narrowly defined group of speakers. This court
agrees that Reed does not apply to tax classification unless the classification is hostile
and oppressive diserimination against particular person and classes, which there is no

2
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avidence of here. Therefore, the Commission s decision that NLET is not a content-
based tax on first amendment activity, but a legitimate tax schems, evenly applied, and
used t¢ raise state revenue shall not be disturbed. Based upon the foregoing, this Court
concludes that there was substantial evidence supporting the Commission s decisions
that the Commission s decisions did not violate NRS 233B.135, and cansequently, the
Commission s decisions are hereby AFFIRMED. The Petition for Judictal Review is
DENIED. Respondent s counsel is 1o prepare an Order consistent with this Minute
Order within 10 days, have it approved as o form and content by Petitioner s counsel,
and submit to this Court for signature.

Retumn to Bagister of Actions
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555 E. Washington Ave., Ste. 3800
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F: (702) 486-3416
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Attorneys for Respondents
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CLERK OF THE COURT

DISTRICT COURT

CLARK COUNTY, NEVADA

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club; OLYMPUS GARDEN,
INC., dfb/a Olympic Garden; SHAC, L.L.C.,
d/b/a Sapphire; D. WESTWOOD, INC.,
d/b/a Treasures; DEJA VU SHOWGIRLS
OF LAS VEGAS, LLC, d/bfa Déja vu; and
LITTLE DARLINGS OF LAS VEGAS, LLC,
dfb/a Little Darlings,

Petitioners,
V.
STATE OF NEVADA, ex rel.
DEPARTMENT OF TAXATION and TAX
COMMISSION,

Respondents.
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Case No.: A-11-648894-J
Dept. No.: XXX

Consolidated with:
Case No.: A-14-697585-J

NOTICE OF ENTRY OF ORDER DENYING

“JUDICIAL REVIEW OF ADMINISTRATIVE

DECISION

PLEASE TAKE NOTICE that the ORDER DENYING JUDICIAL REVIEW OF

ADMINISTRATIVE DECISION was entered on January 13, 2016, and electronically filed on
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January 15th, 20186, a copy of which is attached hereto.
DATED this 4th day of February, 2016.

Respectfully submitted:

ADAM PAUL LAXALT
Attorney General

By /S/ VIVIENNE RAKOWSKY
DAVID J. POPE
Senior Deputy Attorney General
VIVIENNE RAKOWSKY
Deputy Attorney General
Attorneys for Respondents
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CERTIFICATE OF SERVICE

| certify that | am an employee of the State of Nevada, Office of the Attorney General,
and that on the 4th day of February, 2018, | filed and served the foregoing ORDER DENYING
JUDICIAL REVIEW OF ADMINISTRATIVE DECISION with the Clerk of the Court by using
the electronic filing system and placing a true and accurate copy of the foregoing in U.S. Mail

at Las Vegas, Nevada, first class, postage prepaid, and via e-mail, to the following:

William H. Brown

Lambrose | Brown

300 8. Fourth Street, Ste. 700
Las Vegas, NV 89101
wbrown@lambrosebrown.com

Bradley J. Shafer

Shafer & Associates, P.C.
3800 Capital City Bivd., Ste. 2
Lansing, Ml 48906-2110
brad@bradshaferlaw.com

Mark E. Ferrario, Esq.

Greenberg Traurig, LLP

3773 Howard Hughes Pkwy., Ste. 400 N.
Las Vegas, NV 89169

Attorneys for Shac LLC, dba Sapphire (only)
ferrariom@gtiaw.com

/S MICHELE CARO
An employee of the Office of the Attorney General
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Attorney General

DAVID J. POPE

| Senior Deputy Attorney General
Nevada Bar No. 008617
VIVIENNE RAKOWSKY

Deputy Attorney General

Nevada Bar No. 009160

555 E. Washington Ave., Ste, 3800
Las Vegas, Nevada 89101

P: (702) 486-3103

F: (702) 486-3418
VRakowsky@ag.nv.gov

DJPope @ag.nv.gov

Attorneys for Respondents

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC., dib/a Spearmint Rhino
Gentlemen’s Club; OLYMPUS GARDEN,
INC., d/bfa Olympic Garden; SHAC, LL.C,,
dfo/a Sapphire; D, WESTWOOD, INC.,
dfbla Treasures; DEJA VU SHOWGIRLS
OF LAS VEGAS, LLC, d/ibfa Déja vu; and
LITTLE DARLINGS OF LAS VEGAS, LLC,
dfb/a Little Darlings,

Case No.: A-11-848894-.
Dept. No.; XXX

Consolidated with:

Petitioners, Case No.: A-14-697515-J

v.

STATE OF NEVADA, exrel.
DEPARTMENT OF TAXATION and TAX
COMMISSION,

Respondents.

.@ﬁﬁ”;{ﬁ'@m‘-«; sudginant

I wnpulated Tudgraent

1 Delaull Hatgment

£ dudgpnent of Artitration

ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION
The above-referenced matter came before the Honorable Judge Jerry Wiese with
regard to the Consolidated Petitions for Judicial Review of the decisions by the Nevada Tax
Commission (hereinafter “Commission”) filed by Petitioners, K-KEL, INC., d/b/a Spearmint

Rhino Gentlemen s Club, CLYMPUS GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC

Page 10of 6
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dfola Sapphire, D. WESTWOOD, INC., d/b/a Treasures, DEJA VU SHOWGIRLS 0?’ LﬁS
VEGAS, LLC, dib/a Deja vu and LITTLE DARLINGS OF LAS VEGAS, LLC, dfb/a

Darlings (*Petitioners”). Both sides filed briefs, and the Court heard oral a;‘gument
Petitioners were represented by William Brown Esq., Mark Ferrario, Esq. and Bradiey Shafer
Esg. {admitted Pro Hac Vice). The Nevada Tax Commission was represented by Vwaam-@
Rakowsky, Deputy Attorney General and David Pope, Senior Deputy Attorney General.’

After supplemental briefing regarding the Supreme Court decision in Reed v Tewn of

Gilbert, Arizona, 135 U.S. 2218 (2015), and after oral argument, the Court took thee._m:atter
under advisement and issued a Minute Order on November 24, 2015 which is aﬁached?lﬁsaté’to
as Exhibit “A”.

The procedural history of this matter dates back to a decision by the Nevada Tax
Commission dated October 12, 2007 upholding the Live Entertainment Tax
(PJR-11-648894-J), a remand in January 2012 to allow the Commission fo review aé%ﬁiﬁqnal

evidence and determine whether it would amend, affirm or reverse its 2007 decision’ aﬂd Te-

open discovery to allow depositions (PJR 14-897815-J), and supplemental brieﬁ‘ng to
determine whether the standard of review for the Live Entertainment Tax changed based on

the U.S. Supreme Court decision in Read v. Town of Gilbert, Atizona, 135 S. Ct. 2218 (2015).

Based upon the pleadings and papers on file, after hearing oral argument, and-good
cause appearing, the Court renders the following findings of fact:
1. The parties essentially agreed to the procedural history and underlying factual
background of this case.

2. The three issues before this Court were:
a. Petition for Judicial Review of the Nevada Tax Commission October 12, 2007
decision denying Petitioners requests for refunds of Live Entertainment Tax
(“NLET™) paid, and finding that the NLET does not violate the U.S.
Constitution or Nevada Constitution, is not targeted at gentlemen’s clubs,

and is not a tax based on the content of the taxpayet’'s message.

Page 2 of 6
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1 b. Petition for Judicial Review of the Nevada Tax Commission’s decisiﬁé}i:};i;a’:zed
2 September 8, 2012 finding that discovery would not be reopened i-aaiiﬁw
3 depositions, and decision on February 12, 2014 upholding the Heareng
- 4 Officers Hearing on Remand finding that the more than 1,500 pagesgf
| : 5 supplemental materials were insufficient to cause the Commission’s C}c;tc;wr
R 6 12, 2007 decision to be reversed or amended. B
o .: 7 ¢. Petitioner's suppiemental briefing claiming that the U.S. Supreme:}_{}cw%
S8 decision in Reed v. Gilbert Arizona changed the standard of Fe‘:iie’;“i_?i.._fﬁf
9 determining the constitutionality of the Live Entertainment Tax to strici
0 scrutiny. a
o1 3. The Petitioners made the following arguments:
§%§ 12 a. That the NLET is unconstitutional because it s a direct tax on- First
éig 13 Amendment activities and is statutorily gerrymandered to apply only to a
i%"% 14 narrowly defined group of speakers, and in doing so discriminates based on
%gﬁ 15 the content of the entertainment,
’ 18 b. The Commission should have permitted Petitioners to conduct the reqij_est'ecf
17 depositions in order to shed further light on the drafting and amending of the
18 NLET and to identify the purpose for each and every one of the exceptions to
10 the definition of live entertainment set forth in NRS 368A; and
20 c. Based on the recent ruling in Reed v. Town of Gilbert, Arizona, U.S. _, 135
21 S. Ct. 2218 (2015), strict scrutiny applies, and the NLET does not pass the
22 constitutional muster because therve is a differentiation of the application of a
23 law based upon the content of the expression.
24 4. The Deparment made the following arguments:
25 a. That the NLET is Constitutional revenue raising tax and not a tax on a First
26 Amendment right, and the tax has not been applied to the Petitioners in an
27 unconstitutional manner. The Nevada Supreme Court found that the NLET is
28
Page 30of8
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The Court made the following conclusions of law:

5. NRGS 233B.135 indicates that the Court shall not substitute its judgment for that of

D
Lo

the agency as fo the weight of evidence on a question of fact. NRS 233B.135(3).

[N
s

. Pursuant to NRS 233B.135(3), the Court can remand, affirm, or set aside the

N
[ o]

Commission’s decision if the substantial rights of the petitioner have heen

B2
[#3

prejudiced because the agency’s decision is in violation of statutory provisions, in

[N
2

excess of the statutory authority of the agency, made upon unlawful procedure,

N
n

affected by other error of law, clearly erroneous, or an arbitrary or capricious abuse

N
<

of discretion.

10> S ¥
o o~

constitutional on its face in Deja Vu Showgirls v. Depariment of Taxa‘t?é;;, _3_3#4

P.3d 392 (2014). In that case, the Nevada Supreme Court establis&édéhﬁi
the standard of review for the NLET is a rational bas:és analysis, beizause it
does not regulate tive entertainment, it does not discriminate on the basas of.
the taxpayers’ speech, and it does not target a small group of speakers or
threaten to suppress viewpoints, Deja vu, 334 P.3d at 401; |

. That the Commission’s decision on remand to deny depositions sh-c;u_id -.'3.3_5-:*
upheld because, while NRS 233B.131(2) provides for additional evidence
under very specific conditions, it does not provide for additional ev%daéée
after receiving an adverse decision. Moreover, the information that :t.ﬁe
Petitioners were seeking was available in 2007. On January 24, 2812,.__2-?16
Court remanded the case to the Commission for review of evidence, ﬁa‘{ to
allow additional evidence to be gathered; and

. The standard used by the court to review a tax matter has been in place
more than 125 years and has not changed on the basis of a sign ordinance
case (Reed). The Court in Deja Vu had previously ruled that heigaht-éned
scrutiny does not apply to tax classification unless the classification is héstiie

and oppressive discrimination against particular person and classes.
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7. The Commission did not find Petitioner's argument with respect to rar:éf

discovery to allow depositions meritorious because all the Enformatiz:}
Petitioners sought recently was available prior to 2007, and the informatio
was consistently determined to be irrelevant. The Commission's decision.
violate the constitution or a statute, was not in excess of its statutory auiheziiy;

not made upon unlawful procedure, was not affected by other error of law, W

clearly erroneous, and was not arbitrary, capricious, or an abuse of discrétion.
These findings of fact by the Commission may not be disturbed by this Cb'ugik.';-i?he_
Commissions determination with regard to the request to take depositions is "h:e'-:r"éby

AFFIRMED.

. The construction of a statute is a question of law, and thersfore, independent fi*‘éi)_iew

is appropriate. However, the court will not readily disturb an admérﬁétréﬁve

interpretation of statutory language. City of Reno v, Reno Police Protective__'_ﬁgjs_s n.,

118 Nev. 889, 900 (2002). The Commission’s determination that the NLET is
constitutional as applied to the Petitioners is supported by the fact that the Nevada
Supreme Court has determined that the NLET does not regulate live entertainment
and is simply a tax on a business transaction, and not a tax on the expressive

activity taking place within the facility.

. Petitioners have failed to meet their burden {o show that the NLET has atfacked the

content of their message.

10. The Commission did not exceed their authority by concluding that NLET, as applied

to Petitioners, is not an impermissible differential tax, and does not place a burden

on a narrowly defined group of speakers.

11.Reed v Town of Gilbert, Arizona, 135 U.S. 2218 (2015), does not apply to tax

classification unless the classification is hostile and oppressive discrimination
against particular person and classes. This Court does not find any evidence here

that NLET triggers the application of Reed.
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12.The Commission's decision that NLET is not a content-based tax on _'fi_rst
amendment activity, but a legitimate tax scheme, evenly applied, and used to ra?Se

state revenue shall not be disturbed. |

ORDER

Based upon the foregeoing, this Court Orders that there was substantial evidence
supporting the Commission’s decisions and that the Commission’s decisions did not;'v%g;fiéte
NRS 233B.135, and consequently, the Commission’s decisions are hereby AFFIRMEB'{he

Petition for Judicial Review is DENIED, .

IT IS SO ORDERED q |
DATED this (D dafof J- sty , 2016.

T YRS

i : ¥
DISTRICT g0 “JUDGE
Resgectfufiy Submitted By:

;%‘f-'i‘m fg%if
VIVENNE RAKOWSKY
Deputy Attorney General
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" Location : Distdet Courl

" REGISTER OF ACTIONS
CASE No. A-11-648894-3

Civil Petition for Jt
Review
Dute Filed: 6872372041
{ocation. Department 30
Cross-Referance Case AS48834
Number:

K:Kel, ., Plaintifife] vs. Nevada Department of Taxation,

s Defendant(s} Case Type:

G LTS TEK Gy G

RELATED CASE INFORMATION

: ':-ﬁaféteé Cases
oA 4897515 {Consoiidated)

PagTy INFORMATION

A : Lead Attorneys
. Def@ndant Nevada Department of Taxation David J. Pope
i A A Retained
707658808400

: Defendant Nevada Tax Commission David J. Pope
i A A Retained
T0265680840V)

.i:%;iaintiﬁ 0 | Food and Beverage of Las Vegas LLC William H. Brown
e A A Retained
702-816-22000)

Plaintiff D Westwood inc Williars H. Brown
A A Retained
702-818-2200(Wy

Plaintitd Deja Vu Showgirls of Las Vegas Wiiliam H. Brown
A A Retained
702-816-2200{W}

Prinirtiff K-Kel, Ing. Witliam H. Brown
A A Retained
702-816-2200(W)

Plairtiff Litile Darlings of Las Vegas LLC william H. Brown
A A Retained
10G2-816-2200(0W)

Plaintiff Otympus Barden Inc Witliam H. Brown
A A Retained
TO2-818-220000)

Plaintiff Power Company inc William H, Brown
A A Retained
702-816-2200(W)

Plaintff Shac LLC Wiltiam H. Brown
A A Retained
TRZ-818-2200000)
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-

EvenTs & ORDERS oF THE COURT

112412015

Minute Ordar (5:00 AWM} {Judicial Gificer Wiese, Jerry AL}

Minutes
12412015 500 AM
- The shove-raferanced matter came before Judge Jerry Wiese with regard 16 a Petition
for Judicial Review filed by Petitionars, K-KEL, INC., dfs/a Spearmint Rhino Gentlemen
s Club, DLYRMPUS GARDEN, INC., d/tifa Qlymipic (Ganden, S}"iﬁ;{.':i-iic dibfa Sapphire,
D.WESTWOOD, ING., divia Treasures, D J VU SHOWGIRLS OF LAS VEGAS, LLC,
dibla 0§ vu and LITTLE DARLINGS OF LAS VEGAS, LLC, d/ib/a Littie Darlings. Briefs
weie filed in this matter, ared the Court also heard oral argument, After supplemantal
brigfing regarding the Raed case, and afier oral argurnent, the Coutt togk the matter
under advisement. Based upon e pleadings and papers on file, after hearing oral
argumnent, and good cause appearing, the Court now renders the following decision:
This Court will nai refterats the procedural histary or the factual background of this
casy, as the parfies'essentially agree 10 the underlying facts. Petiioners argue that the
Commissicn should have permitted Petitioners {o condust the requested depositions in
order to shed further tight on the drafting and amending of the NLET and to identify the
pureose for each and every one of the excéptions fo the definition of llve enledalnment
st forth in NRS 368A. Petitionars also argus that NLET is unconstiutionsl because L is
7 direct tax on FirstAmendment zotivities s 1s statitorlly gerymandared to apply only
to a narrewly definsd Group of speakers, and in dolry so discriminates based on the
content of the enterthinmaent. Laatly, Petitionars srgue that inlight of the recent ruling In
Reed v. Town of Gilbelt, Arzong, U.8. _, 135§ CL. 2218 (2015), the NLET does not
pass the constiiutional ruster of strict sc:utlny that now applies, whereas in this cass,
there is a differentiation of the application of a law based upan the content of
expression. The Dapartment of Taxation { Department ) srgues that the Cornmission s
decision an ramand to deny depositibris should be uphsld because, while NRS
2338,131(2) provides for additional evidence under very specific conditions, & does not
provide or additional evidence after recelving an adverse decislon, This Cowrt
ramanded the case to the Comrmission for review of evidence, not to aliow additional
svidence to be gathéred. The Department also arguss that NLET is 2 Constitutional
revenus raising iax and not a tax on a First Amendment right, and # has not been
appiied 1o the Patitioners In an unconstitutional mannar. Furthenmnore, the Department
notes that the Nevada Supreme Court found that the NLET is constitutional on its face
in D} Vu Showgirls v. Diepartment of Taxation, 334 P.3d 382 (2014}, It that case, the
Nevada Supreme Court established that the standard of review forthe NLET Is 2
rational basis analysle, because it does riot regulate five entertalnrhent, it does not
dissriminate on the basls of the taxpayers' spaech, and It does not target a small group
of speakers or thraaten to suppress viewpoints. D | vy, 334 P.3d gt 401, Finally, the
Depariment argues that the standard of review for 8 tax matter has besn In place more
than 125 years and has not chatiged on the basis of & sign ortlinance case (Reed). The
Depariment sigues that the Court in [ j Vu ruled that keightened scrufiny does not
apply to tax cleasification uniess the classification s hostile and oppressive
discrimination againgt particular person and classes. NRS 2338.135 indicates that the
Court shall not subistitute s judgment for that of the agency 28 10 the weight of
evidence on a quastion of fact. (NRS 2338.138[30. Pursuant to NRS 338.135{3), the
Court can ramand, affism, or set aside the Commission s decision if the substantial
rights of the patitioner nave been prejudiced because the agency s decision i in
wiglation of statutory provisions, in sxcess of the statutory authority of the agency, made
upon unfawtul prodedure, affectsd by other error of law, cleatly erroneous, of an
arbitrary or capricious abuse of discretion. The Qommission did not find Palitioner s
argurnart with respadt 1o reopening discavery te sliow deposiliefis meritorious because
all the information that Petiionars sought mcently was avaliatle prior to 2007, and the
information sought was consisiently detenmined to be inelevant. These ara findings of
fact by the Commission that may not be disturbed by this Court. The Court dogs not
find that the Commission s determination violated the constifution or 5 slatule, was In
axcass of ite statutory authorily, was made upen uniawful progeture, was affected by
other error of law, was clearly arronecus, or was arbiirary, captigious, of an sbuse of
digcretion. Consequently, the Commission s determination with regard to the requesito
take depositions, is hereby AFFIRMED. The construction of & statule is 3 question of
law, and therefore, independent review is appropriate. However, this court will not
readily disturb an adminisirative imerpratation of statutory language. City of Reno v,
Rano Polloe Protective Ass n., 118 Nev. 889, 900 (2002}, The Commission s
determination that the NLET is constitutional 2s applied to the Peditioners is supporied
by the fact that the Nevada Supreme Couwt has determined that the NLET does not
regulate live entedainment and ks simply & tax on a business fransaction, and not on
the expressive activity faking piace within the facility. Patitionars have falled to meet
thair burden to show that the NLET has attacked the content of their message. In
aridition, this Court finds that the Commission did nof exceed their authority by
concluding that NLET, as applied to Petitioners, Is not an impermissible differential tax,
and doss not place a burden on 2 narrowly defined group of speakers, This court
ggrees that Reed does nol apply 1o tax classification unless the classification & hostile
and oppressive discrimination against particular person and classes, which there ig no
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svigence of hare, Therefore, the Commission s decision, that NLET is not a content-
basad tax on first amendment activity, but a lagitimate tax scheme, evenly applied, and
used to raise state revenus shall not be disturbed. Based upon the foregeing, this Court
conciudes that there was substantial evidence supporing the Commission s dedisions
that the Commission s decisions did not viciate NRS 233B.135, and cansequently, the
Commission s decisions are hereby AFFIRMED. The Petition fur Judicial Review is
DENIED. Respondent s counsel is fo prepare an Order consistent with this Minute
Crder within 10 days, have i approvad as to form and content by Petitioner s counget,
and submit 1o this Court for signaturs,

Ratur io Register of Aclions
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES December 09, 2011
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

December 09, 2011 9:00 AM Motion for Leave
HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14B

COURT CLERK: Alice Jacobson

RECORDER:

REPORTER:

PARTIES

PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Ferrario, Mark E., ESQ Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney

JOURNAL ENTRIES

- Mr. Rakwosky noted there was a similar matter being heard in front of Judge Gonzalez. Arguments
by Mr. Pope, Ms. Rakwoskty, and Mr. Doerr. COURT ADVISED counsel the Administrative Agency
should take the matter up first as the Court could only review the record provided. COURT
ORDERED case REMANDED to the Administrative Agency to review evidence requested by the

Petitioner.

PRINT DATE: 03/01/2016 Page 1 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES December 16, 2011
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

December 16, 2011 9:00 AM Motion to Dismiss

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14B
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT:

JOURNAL ENTRIES

- There being no parties present. Court noted the motion was withdrawn as the parties indicated they
were working to resolve the matter. Therefore, COURT ORDERED, matter OFF CALENDAR.

PRINT DATE: 03/01/2016 Page 2 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES June 08, 2012
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

June 08, 2012 9:00 AM Motion For Stay

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14B
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David . Attorney
JOURNAL ENTRIES

- Colloquy regarding remand and continuing jurisdiction. Mr. Brown requested to stay the
Administrative Hearing pending a ruling on appeal. Colloquy regarding similar cases, facial
challenge and as it applies challenge. Opposition and statement regarding Judicial Review by Mr.
Pope. COURT ORDERED, motion DENIED. Mr. Pope to prepare the order.

PRINT DATE: 03/01/2016 Page 3 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES October 15, 2013
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

October 15, 2013 9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT:

JOURNAL ENTRIES
- There being no parties present. Court noted that it received correspondence from Lambrose/Brown
Firm indicating the status of a remand. COURT ORDERED, matter CONTINUED for further Status
Check.

CONTINUED....4/15/14 9:00 AM

PRINT DATE: 03/01/2016 Page 4 of 12 Minutes Date:  December 09, 2011
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DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES March 25, 2014
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

March 25, 2014 9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David . Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Colloquy regarding constitutional challenge on tax. Statement by Mr. Brown regarding Petition for
Judicial Review. Court suggested to wait until the Supreme Court ruled on that issue. Counsel
stipulated to stay the case. COURT APPROVED of the stay pending the Supreme Court outcome.
COURT ORDERED, matter CONTINUED for further status check.

CONTINUED....9/23/14 9:00 AM

PRINT DATE: 03/01/2016 Page 5 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES September 23, 2014
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

September 23, 2014  9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Pope, David . Attorney
JOURNAL ENTRIES

- Counsel indicated the Supreme Court Affirmed the District Courts decision, therefore, would be
creating a proposal. COURT ORDERED, matter CONTINUED.

CONTINUED....10/21/14 9:00 AM

PRINT DATE: 03/01/2016 Page 6 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES October 21, 2014
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

October 21, 2014 9:00 AM Status Check

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Doerr, Blake A. Attorney
Ferrario, Mark E., ESQ Attorney
Pope, David J. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Counsel stipulated to a briefing schedule for the Petition for Judicial Review. COURT ORDERED,
matter SET oral argument.

4/23/159:00 am HEARING: Judicial Review

CLERK'S NOTE: Brieifing schedule set as follows: Opening briefs due 1/20/15; Response 3/6/15;
Reply 4/10/15; Decision/oral argument 4/23/15.

PRINT DATE: 03/01/2016 Page 7 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES September 22, 2015
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

September 22, 2015  9:00 AM Motion for Leave

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Pope, David ]. Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Motion for Leave to File Supplemental Brief Regarding New U.S. Supreme Court Precedent
There being no objection. COURT ORDERED, motion GRANTED. Briefing schedule set as followed:
10/6/15 Response

10/13/15 Reply
10/27/15 9:00 am Hearing: Petition for Judicial Review

PRINT DATE: 03/01/2016 Page 8 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES October 27, 2015
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

V8.
Nevada Department of Taxation, Defendant(s)

October 27, 2015 9:00 AM Hearing

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT: Brown, William H. Attorney
Ferrario, Mark E., ESQ Attorney
Pope, David . Attorney
RAKOWSKY, VIVIENNE, ESQ Attorney
JOURNAL ENTRIES

- Following arguments by counsel regarding facial challenge of live entertainment tax and first
amendment right. COURT ORDERED, matter UNDER ADVISEMENT and will issue a written order
from Chambers.

PRINT DATE: 03/01/2016 Page 9 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

DISTRICT COURT
CLARK COUNTY, NEVADA

Civil Petition for Judicial COURT MINUTES November 24, 2015
Review
A-11-648894-] K-Kel, Inc., Plaintiff(s)

vs.

Nevada Department of Taxation, Defendant(s)

November 24, 2015 9:00 AM Minute Order

HEARD BY: Wiese, Jerry A. COURTROOM: RJC Courtroom 14A
COURT CLERK: Alice Jacobson

RECORDER:

REPORTER: Kristy Clark

PARTIES
PRESENT:

JOURNAL ENTRIES

- The above-referenced matter came before Judge Jerry Wiese with regard to a Petition tor Judicial
Review filed by Petitioners, K-KEL, INC., d/b/a Spearmint Rhino Gentlemen s Club, OLYMPUS
GARDEN, INC., d/b/a Olympic Garden, SHAC, LLC d/b/a Sapphire, D. WESTWOOD, INC.,
d/b/a Treasures, D] VU SHOWGIRLS OF LAS VEGAS, LLC, d/b/aDj vuand LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a Little Darlings. Briefs were filed in this matter, and the
Court also heard oral argument. After supplemental brieting regarding the Reed case, and after oral
argument, the Court took the matter under advisement. Based upon the pleadings and papers on
tile, after hearing oral argument, and good cause appearing, the Court now renders the following,
decision:

This Court will not reiterate the procedural history or the factual background of this case, as the
parties essentially agree to the underlying facts.

Petitioners argue that the Commission should have permitted Petitioners to conduct the requested
depositions in order to shed further light on the drafting and amending of the NLET and to identify
the purpose for each and every one of the exceptions to the definition of live entertainment set forth
in NRS 368A. Petitioners also argue that NLET is unconstitutional because it is a direct tax on First
Amendment activities and is statutorily gerrymandered to apply only to a narrowly defined group
of speakers, and in doing so discriminates based on the content of the entertainment. Lastly,

PRINT DATE: 03/01/2016 Page 10 of 12 Minutes Date:  December 09, 2011
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A-11-648894-)

Petitioners argue that in light of the recent ruling in Reed v. Town of Gilbert, Arizona, U.S. ,1356.
Ct. 2218 (2015), the NLET does not pass the constitutional muster of strict scrutiny that now applies,
whereas in this case, there is a differentiation of the application of a law based upon the content of
expression.

The Department of Taxation ( Department ) argues that the Commission s decision on remand to
deny depositions should be upheld because, while NRS 233B.131(2) provides for additional evidence
under very specific conditions, it does not provide for additional evidence after receiving an adverse
decision. This Court remanded the case to the Commission for review of evidence, not to allow
additional evidence to be gathered. The Department also argues that NLET is a Constitutional
revenue raising tax and not a tax on a First Amendment right, and it has not been applied to the
Petitioners in an unconstitutional manner. Furthermore, the Department notes that the Nevada
Supreme Court found that the NLET is constitutional on its face in D j Vu Showgirls v. Department
of Taxation, 334 P.3d 392 (2014). In that case, the Nevada Supreme Court established that the
standard of review for the NLET is a rational basis analysis, because it does not regulate live
entertainment, it does not discriminate on the basis of the taxpayers' speech, and it does not target a
small group of speakers or threaten to suppress viewpoints. D j vu, 334 P.3d at 401. Finally, the
Department argues that the standard of review for a tax matter has been in place more than 125 years
and has not changed on the basis of a sign ordinance case (Reed). The Department argues that the
Court in Dj Vu ruled that heightened scrutiny does not apply to tax classification unless the
classification is hostile and oppressive discrimination against particular person and classes.

NRS 233B.135 indicates that the Court shall not substitute its judgment for that of the agency as to
the weight of evidence on a question of fact. (NRS 233B.135[3]). Pursuant to NRS 33B.135(3), the
Court can remand, atfirm, or set aside the Commission s decision if the substantial rights of the
petitioner have been prejudiced because the agency s decision is in violation of statutory provisions,
in excess of the statutory authority of the agency, made upon unlawful procedure, atfected by other
error of law, clearly erroneous, or an arbitrary or capricious abuse of discretion. The Commission
did not find Petitioner s argument with respect to reopening discovery to allow depositions
meritorious because all the information that Petitioners sought recently was available prior to 2007,
and the information sought was consistently determined to be irrelevant. These are findings of fact
by the Commission that may not be disturbed by this Court. The Court does not find that the
Commission s determination violated the constitution or a statute, was in excess of its statutory
authority, was made upon unlawful procedure, was affected by other error of law, was clearly
erroneous, or was arbitrary, capricious, or an abuse of discretion. Consequently, the Commission s
determination with regard to the request to take depositions, is hereby AFFIRMED.

The construction of a statute is a question of law, and therefore, independent review is appropriate.
However, this court will not readily disturb an administrative interpretation of statutory language.
City of Reno v. Reno Police Protective Ass n., 118 Nev. 889, 900 (2002). The Commission s
determination that the NLET is constitutional as applied to the Petitioners is supported by the fact
that the Nevada Supreme Court has determined that the NLET does not regulate live entertainment
and is simply a tax on a business transaction, and not on the expressive activity taking place within
the facility. Petitioners have failed to meet their burden to show that the NLET has attacked the
content of their message. In addition, this Court finds that the Commission did not exceed their
authority by concluding that NLET, as applied to Petitioners, is not an impermissible differential tax,
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A-11-648894-)

and does not place a burden on a narrowly defined group of speakers. This court agrees that Reed
does not apply to tax classitication unless the classification is hostile and oppressive discrimination
against particular person and classes, which there is no evidence of here. Therefore, the Commission
s decision that NLET is not a content-based tax on first amendment activity, but a legitimate tax
scheme, evenly applied, and used to raise state revenue shall not be disturbed.

Based upon the foregoing, this Court concludes that there was substantial evidence supporting the
Commission s decisions that the Commission s decisions did not viclate NRS 233B.135, and
consequently, the Commission s decisions are hereby AFFIRMED. The Petition for Judicial Review is
DENIED.

Respondent s counsel is to prepare an Order consistent with this Minute Order within 10 days, have
it approved as to form and content by Petitioner s counsel, and submit to this Court for signature.

PRINT DATE: 03/01/2016 Page12 of 12 Minutes Date:  December 09, 2011
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Certification of Copy

State of Nevada } SS
County of Clark '

I, Steven D. Grierson, the Clerk of the Court of the Eighth Judicial District Court, Clark County, State of

Nevada, does hereby certify that the foregoing is a true, full and correct copy of the hereinafter stated

original document(s):

NOTICE OF APPEAL, CASE APPEAL. STATEMENT;

NOTICE OF

DEPOSITING SECURITY FOR COSTS ON APPEAL; REQUEST FOR TRANSCRIPT OF
PROCEEDINGS ON APPEAL; DISTRICT COURT DOCKET ENTRIES; CIVIL. COVER SHEET;
ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION; NOTICE OF ENTRY
OF ORDER DENYING JUDICIAL REVIEW OF ADMINISTRATIVE DECISION; DISTRICT COURT

MINUTES

K-KEL, INC. dba SPEARMENT RHINO

GENTLEMEN'S CLUB; OLYMPUS GARDEN,

INC. dba OLYMPIC GARDEN; SHAC, LLC
dba SAPPHIRE; THE POWER COMPANY,
INC. dba CRAZY HORSE TOO
GENTLEMEN'S CLUB; D. WESTWOOD,
INC. dba TREASURES; D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC dba
SCORES; DEJA VU SHOWGIRLS OF LLAS
VEGAS, LLC dba DEJA VU; LITTLE
DARLINGS OF LAS VEGAS, LL.C dba
LITTLE DARLINGS,

Plaintiff(s),
vs.

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION,

Defendant(s),

now on file and of record in this office.

Case No: A648894
Consolidated with A697513

Dept No: XXXI

Appellants' Appendix

Page 4004



A648894 Appellants Appendix Page 4005



LAW OFFICES OF WILLIAM H BROWN
8029 S FORT APACHE RD STE 100

i’ LAS VEGAS, NV 89148-5563 - /l‘“ % 1 / 1501212
e, (tévtm%? The Suprewe CC»M- by

| W H (N Dm ﬁﬁ“ BOLLARS @ B
IEbank. v _
ron AP W AHESY \ // U &z,,(%;,\ )

i"EEE}&L‘? Y M - W YU Y LSE?Eh&ELE’??Ii'

Appellants' Appendix Page 4006





