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Treasures, and D.I, Food & Beverage of Las Vegas, LLC, d/b/a Scores (coliectively referred

to herein as the “Plaintiffs™), by and through their attorneys, and state for their coraplaint

pursuant to N.R.S. 368A.250(1)(b) and N.R.S. 368A.300(3)(b) against Defendant Nevada

Department of Taxation, Defendant Nevada Tax Commission, and Defendant Nevada State

Board of Examiners (collectively referred to herein as the “Defendants™), as follows:

INTRODUCTION

1. This is a civil action brought pursuant to N.R.S. 368A.290(1)b) and N.R.S.
368A.300(3)(b), wherein Plaintiffs pray for a refund of the Live Entertainment Tax
paid for the tax periods of January, February, March, and April, 2004, as well as for
declaratory judgiment, injunctive relief, and damages. Specifically, Plaintiffs seck to
have this Court declare as unconstitutional on its face, and enjoin, the Nevada Tax on
Live Entertainment (referred to herein as the “Live Entertainment Tax,” or simply the
“Tax") as established by Title 32, Chapter 368A, of the Nevada Revised Statutes
(“Chapter 368A"), and the regulations promulgated in furtherance thereof, as being an
impermissible tax on constitutionally protected expression. A copy of the statute as
originally enacted is attached hereto as Exhibit 1, and a copy of the current codified
version of Chapter 368A is attached hereto as Exhibit 2, and both are incorporated
herein by reference. A copy of the administrative regulations promulgated in
furtherance of Chapter 368A is attached hereto as Exhibit 3, and is incorporated herein
by reference.

JURISDICTION AND VENUE

2. This Court has jurisdiction and power to grant the refund requested pursuant to N.R.S.

368A.290, as well as jurisdiction and authority to grant the declaratory judgment
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prayed for here pursuant to Rule 57 of the Nevada Rules of Civil Procedure and
N.R.S. 33.040. Additionally, this Court has jurisdiction and power to grant the
injunctive relief requested pursuant to Rule 65 of the Nevada Rules of Civil Procedure
and N.R.S. § 33.010,
This suit is authorized by law to redress deprivations under color of state law of the
rights, privileges, and immunities secured by Article I, §§ 9 and 10, and Axticle 10, §1,
of the Nevada Constitution, as well as the First and Fourteenth Amendments to the
United States Constitution, and for declaratory and injunctive relief.
Venue resides in this Court and is proper and appropriate as relevant proceeds were
conducted, and the Plaintiffs maintain their principal place of business, within Clark
County in the State of Nevada, pursuant to N.R.S. 368A.290(2).

PARTIES
Plaintiffs incorporate herein by reference each and every paragraph above as though
fully set forth herein.
Plaintiff, K-Kel, Inc., d/b/a Spearmint Rhing Gentiemen’s Club (“‘Spearmint Rhino™)
is a corporation duly organized under the laws of the State o;f Nevada, and is
authorized and qualified to do business in the State of Nevada.
Plaintiff, Olympus Garden, Inc., d/b/a Olympic Garden (“Olympic™) is a corporation
duly organized under the laws of the State of Nevada, and is authorized and qualified
to do business in the State of Nevada.
Plaintiff, SHAC, L.L.C., d/bfa Sapphire (“Sapphire”) is a limited liability company
duly organized under the laws of the State of Nevada, and is authorized and qualified

to do business in the State of Nevada.
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10.

1l

12,

13.

14.

Plaintiff, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen's Club
(“Crazy Horse™) is a corporation duly organized under the laws of the State of
Nevada, and is authorized and qualified to do business in the State of Nevada,
Plaintiff, D. Westwood, Inc., d/b/a Treasures (“Treasures™) is a corporation duly
organized under the laws of the State of Nevada, and is authorized and qualified to do
business it the State of Nevada.

Plaintiff, D.I. Food & Beverage of Las Vegas, LLC, d/b/a Scores {“Scores™) is a
corporation duly organized under the laws of the State of Nevada, and is authorized
and qualified to do business in the State of Nevada.

None of the Plaintiffs operate their facilities as licensed gaming establishments under
the laws of the State of Nevada.

Defendant Nevada Department of Taxation (hereinafter sometimes referred to simply
as the “Department”) is a governmental entity created under the laws of the State of
Nevada, which administers and enforces the statutory provisions challenged herein,
and collects the Live Entertainment Tax, for all non-gaming licensed taxpayers. Itis a
tequited Defendant in this action pursuant to N.R.S. 368A.290(1)(b) and N.R.S,
368A.306(3)(b).

Defendant Nevada Tax Commission (hereinafter sometimes referred to simply as the
“Commission™) is a governmental entity created under the laws of the State of Nevada,
which administers and enforces some of the statutory provisions challenged herein,
and is authorized 1o consider and rule upon, among other things, appeals of claims
under Chapter 368A. It is named as a Defendant herein as it rendered the decision

which the Plaintiffs challenge by way of this action.

4-
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15,

I6.

17.

18.

i9.

Defendant, Nevada State Board of Examiners (hereinafter sometimes referred to
simply as the “Board of Examiners™) is a governmental entity created under the laws
of the Staté of Nevada, and consists of the governor, the secretary of state, and the
attorney general. Pursuant to N.R.S, §368A.250, the Board of Examiners is
authorized to approve, among other things, refunds with regard to any erroneously or
illegally collected or computed tax under Chapter 368A, which the Plaintiffs seek here.

STATEMENT OF FACTS

Plaintiffs incorporate herein by reference each and every paragraph above as though
fully set forth herein.

On or about July 22, 2003, the State of Nevada enacted, pursuant to the adoption of
Chapter 368A, a Tax on Live Entertainment, which imposes, subject to numerous
exceptions, an excise tax on admission to any facility within the State of Nevada that
provides defined “live entertainment.”

Shortly after the enactment of Chapter 368A, numerous and various administrative
regulations were promulgated regarding the administration and enforcement of
Chapter 368A, These regulations, which set forth definitions, applicability and
methods of c;slcu!ating the Live Entertainment Tax, and procedures, can be found at
NAC 368A.010 through NAC 368,540, and are attached hereto as Exhibit 3. As
utilized herein, the phrase “Chapter 368A"” encompasses both the statute and these
regulations promuigated in furtherance thereof attached as Exhibit 3.

Pursuant to N.R.S. § 368A.140, the Defendant Nevada Department of Taxation is
obligated to collect the tax imposed by Chapter 368A from taxpayers who/which are

not licensed gaming establishments, and is also obligated to adopt such regulations as

RAO097




A = T - R D - N ¥ R A S R N

% I S R S T S T S —_— e e = e e e e
I A - A A e R - T U N S =

20.

21.

22,

23,

are necessary to carry out those functions,

Upon information and belief, one of the primary purposes for the enactment of
Chapter 368A was to impose an excise tax upon those establishments in the State of
Nevada that provide live so-called “adult” entertainment in the form of exotic dancing,
“topless” dancing, and fully nude performance dance entertainment.

As originally enacted, the tax imposed by Chapter 368A was not applicable, under the
terms of N.R.S. § 368A.200(5)(d), to live entertainment that is not provided at a
licensed gaming establishment if the facility in which the live entertainment is
provided had a maximur occupancy of less than 300 persons.

On June 17, 2005, Chapter 368A was amended by Assembly Bill No. 554, which ~-
among other things -- reduced the scope of the exception as contained in N.R.S.
§ 368A.200(5)(d) from a maximum seating capacity limitation of 300 to 200. Upon
information and belief, the purpose of the July 17, 2005, amendments to
Chapter 368A, and in particular those to N.R.S. § 368A.200(5)(d), was to specifically
extend the tax obligation as contained in Chapter 368A to *“adult” entertainment
establishments which were not then subject to the Live Entertainment Tax, including a
number of the Plaintiffs in this action. The same amendments changed the language of
some provisions of Chapter 368A. Unless stated otherwise, all references herein to the
statutory provisions of Chapter 368A are to the current codified version attached
hereto as Exhibit 2.

Spearmint Rhino operates 4 commercial establishment at 3344 8. Highland Avenue,
Las Vegas, Nevada, 89109, whereupon live performance dance entertainment is

presented to the consenting adult public, The Defendants have taken the position that

<G~

RAQ098




oo -1 W s W D

S T T N N N o T e S S SO g
L= = Y T O Y S -~ T " « SR - - BN B « W ¥ TN L 78 R S Y -]

24.

25.

26.

27,

28.

Spearmint Rhino is subject to Chapter 368A, as amended, and have required Spearmint
Rhino to pay the Live Entertainment Tax as mandated therein.

Olympic Garden operates a commercial establishment at 1531 §. Las Vegas
Boulevard, Las Vegas, Nevada, 89104, whereupon live performance dance
entertainment is presented to the consenting adult public. The Defendants have taken
the position that Olympic Garden is subject to Chapter 368A, as amended, and have
required Olympic Garden to pay the Live Entertainment Tax as mandated therein.
Sapphire operates a commercial establishment at 3025 Industrial Road, Las Vegas,
Nevada, 89109, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Sapphire is
subject to Chapter 368A, as amended, and have required Sapphire to pay the Live
Entertainment Tax as mandated therein.

Crazy Horse operates a commercial establishment at 2476 Industrial Road, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Crazy Horse is
subject to Chapter 3684, as amended, and have required Crazy Horse to pay t_he Live
Entertainment Tax as mandated therein,

Treasures operates a commercial establishment at 2801 Westwood, Las Vegas,
Nevada, 89109, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Treasures is
subject to Chapter 368A, as amended, and have required Treasures to pay the Live
Entertainment Tax as mandated therein.

Scores operates a commercial establishment at 3355 South Procyon Avenue, Las
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30.

31

32,

Vegas, Nevada, 89102, whereupon live performance dance entertainment is presented
to the consenting adult public. The Defendants have taken the position that Scores is
subject to Chapter 368A, as amended, and have required Scores to pay the Live
Entertainment Tax as mandated thereiu,

All of the facilities operated by the Plaintiffs have maximum occupancies of less than
7,500 persons.

The Plaimiffs all present upon their business premises some form of live “‘exotic”
performance dance entertainment. Some of the Plaintiffs present live clothed and
“topless” female performance dance entertainment, and others of the Plaintiffs present
live clothed, “topless” and fully nude female performance dance entertainment; all of
which is non-obscene. The non-obscene performance dance entertainment presented
on the establishments operated by the Plaintiffs constitutes speech and expression, as
well as a form of assembly, protected by not only Article I, §§ 9 and 10, of the Nevada
Constitution, but by the First and Fourteenth Amendments to the United States
Constitution as well.

Chapter 368A is a lengthy and complex statute containing numerous and various
provisions affecting the constitutionally protected conduct of the Plaintiffs, their
agents, representatives, entertainers and employees, as wel] as those individuals from
the consenting adult audience who would seek to view the entertainment provided by
the Plaintiffs. Plaintiffs assert the constitutional rights of their patrons as well in this
action,

The Defendants take the position that pursuant to the definitions set forth in Chapter

368A, Plaintiffs are obligated to pay the Live Entertainment Tax since their

8-
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33

34

35.

36,

37.

establishments fall within the definition of *live entertainment” found in N.R.S.
368A.090, and since they are not otherwise exempted from having to pay that tax.
Plaintiffs contend that the Live Entertainment Tax as mandated by Chapter 368A is
both illegal and unconstitutional, and for those reasons they do not desire to pay those
taxes, Nevertheless, under threat of criminal prosecution and/or the imposition of
fines and other penalties against them, Plaintiffs have, beginning at various times, paid
the Live Entertainment Tax mandated by Chapter 368A.

Pursuant to N.R.S. § 368A.260, Plaintiffs each filed timely requests for refunds of the
Live Entertainment Tax they had paid, together with claims for the statutory interest
provided for by N.R.S. § 368A.270 and § 368A.310.

To date, each request for refund has beep denied by the Defendant Nevada Department
of Taxatton, pursuant to a one page letter. Each letter informed the Plaintiffs that the
denial may be appealed to Defendant Nevada Tax Commission pursuant to N.R.S. §
360.245 by filing a written notice of appeal with the Defendant Department within
thirty days of the service of the denial letter.

Each Plaintiff has filed a timely written mnotice of appeal with the Defendant
Department of Taxation. After the Plaintiffs and the Defendant Department had an
opportunity to submit briefing to the Defendant Nevada Tax Commission, a hearing
was scheduled on July 9, 2007, before the Defendant Commission to hear the appeal of
the denials of the requests for refunds of the Live Entertainment Tax paid by the
Plaintiffs for the tax periods of January, Februaty, March, and Aptil, 2004.

After the hearing commenced on July 9, 2007, the Defendant Commission voted to

continue the hearing until August 6, 2007, in order to give the parties an opportunity to
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38.

39.

40.

41,

@ ®

submit supplemental materials and information.

The Defendant Commission, after considering the testimony, argument, and matexials
submitted on July 9, 2007, and on August 6, 2007, issued a written decision denying
Plaintiffs’ appeals on Qctober 12, 2007. That ruling is attached hereto as Exhibit 4.
Pursuant to N.R.S. § 368A.290, “[w]ithin 90 days after a final decision upon a claim
filed pursuant to this chapter is rendered” by the Commission, “the claimant may bring
an action against the Department on the grounds set forth in the claim.” It is pursuant
to this pravision that Plaintiffs have filed this action.

Pursuant to N.R.S, 368A.300(3)(b), if the claimant is aggrieved by the decision of the
“Nevada Tax Commission rendered on appeal, the claimant may, within 9 days after
the decision is rendered, bring an action against the Board on the grounds set forth in
the claim for the recovery of the whole or any part of the amount claimed as an
overpayment.”

Plaintiffs further filed this action in order to protect their fundamental constitutional
rights from infringement by the enforcement of Chapter 3684, which they contend is
unconstitutional on its face as it: 1) imposes a tax directly on “live entertainment;” an
activity which is protected by Article I, §§ 9 and 10 of the Nevada Constitution as well
as the First and Fourteenth to the United States Constitution, therefore constituting a
direct tax on “First Amendment” freedoms and in particular on live exotic
performance dance entertainment; 2) applies only to a small number and category of
speakers; 3) it is in violation of Article 10, §1 of the Nevada Constitution; and 4) it is
an impermissible discriminatory tax which discriminates based upon the content of

speech and expression. In addition, N.R.S. 368A.200(5)(a) precludes the taxation of
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42,

43.

44,

45,

@ ®

live entertainment that “the State is prohibited from taxing under the Constitution,
laws or treaties of the United States or the Nevada Constitution.” Because the
Plaintiffs cannot be so taxed under either the United States or Nevada Constitutions,
Plaintiffs are exempt from having to pay the Live Entertainment tax pursuant to this
exemption. These are the grounds which Plaintiffs set forth in their requests for
refunds.

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE

Plaintiffs incorporate herein by reference each and every paragraph above as though
fully set forth herein.
Chapter 368A states, at N.R.S. 368A.200(1), that “[e]xcept as otherwise provided in
this section, there is hereby imposed an excise tax on admission to any facility in this
State where live entertainment is provided.” If the live entertainment is provided at a
facility with a maximum occupancy of less than 7,500, the rate of tax is 10% of the
admission charge to the facility plus 10% of any amounts paid for food, refreshments
and merchandise purchased at the facility. If the live entertainment is provided at a
facility with a maximum occupancy of at least 7,500, the rate of the tax is 5% of the
admission charged to the facility.
Chaptér 368A defines an “[ajdmission charge” in N.R.S. 368A.020 as:
[T]he total amount, expressed in terms of money, of consideration paid
for the right or privilege 1o have access 1o a facility where live
entertainment is provided. The term includes, without limitation, an
entertainment fee, a cover charge, a table reservation fee, or a required

minimum purchase of food, refreshments or merchandise,

Chapter 368A defines a “facility” in N.R.S. 368A.060 as:

“(a) Any area or premises where live entertainment is provided and for
which consideration is collected for the right or privilege of entering that
area or those premises if the live entertainment is provided at:

«11-
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46.

47,

48.

@ @

(1) An establishment that is not a licensed gaming establishment; or
(2) A licensed gaming establishment that is licensed for less than
51 slot machines, less than six games, or any combination of slot
machines and games within those respective limits.

(b} Any area or premises where iive entertainment is provided if the live
entertainment is provided at any other licensed gaming establishment.”

“[L]ive entertainment” is defined in N.R.S. § 368A.090 as:

“[Alny activity provided for pleasure, enjoyment, recreation, relaxation,
diversion or other similar purpose by a person or persons who are
physically present when providing that activity to a patron or group of
patrons who are physically present.”

This definition includes, among other activities, *“[d]ancing performed by one or more
professional or amateur dancers,”

Chapter 368A states, at N.R.S. § 368A.140(2), that the Defendant Department shall
collect the Live Entertainment Tax from non-gaming licensed taxpayers, such as is the
case of the Plaintiffs here, and is empowered to “adopt such regulations are necessary
to carry out” that collection.

N.R.S. § 368A.090(b) specifically excludes certain types of entertainment from the
definition of “live entertainment,” such as: instrumental or vocal music if it “does not
routinely rise to the volume that interferes with casual conversation” and wouid not
“generally cause patrons to watch as well as listen™; occasional performances by
employees who have primary job functions other than performing; performances in
certain licensed gaming establishments “as long as performers stroll continuously
throughout the facility” or if they “enhance the theme of the establishment or attract
patrons to the areas of the performances”; entertainment that is provided by patrons;
animal behaviors for the purpose of education and scientific research; and vccasional

dancing which, among other things, “primarily serves to provide ambience to the
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49,

50.

51.

facility.”

Pursuant to N.R.S. 368A.200(5), the tax imposed by Chapter 368 is not applicable to a
variety of circumstances. Some of the exemptions include live entertainment that the
State is prohibited from taxing under the Constitution, laws or treaties of the United
States or Nevada Constitution; live entertainment that is not provided at a licensed
gaming establishment if the facility has a maximum seating capacity of less than 200;
live entertainment that is provided at a licensed gaming establishment that is licensed
for less than 51 slot machines, less than six games, or any combination of slot
machines and games within those limits, if the facility has a maximum seating capacity
of less than 200; merchandise sold outside the facility in which the live entertainment
is provided, unless the purchase of the merchandise entitles the purchaser to admission
to the entertainment; and music performed by musicians who move constantly through
the audience if no other form of live entertainment is afforded to the patrons.
Overpayments and refunds of the Live Entertainment Tax are addressed in N.R.S,
368A.250, which provides that if the Defendant Department determines that any tax has
been “erroneously or illegally collected or computed,” the Defendant Department must
record the fact and certify the amount owed and from whom it was collected to
Defendant Board of Examiners, If the amount is approved by the Defendant Board of
Examiners, it is then credited on any amount that is due from that person under Chapter
368A, with the balance refunded to that person.

Chapter 368A provides, at N.R.S. § 368A4.290(1), that the Defendant Nevada Tax
Commission is authorized to render a final decision upon claims for refunds under that

chapter, Further, at N.R.S. § 368A.300(2), Chapter 368A provides that a claim there

<13.
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52,

53.

under that is disallowed by the Defendant Department may be appealed to the

Defendant Commission.

COUNT I - DECLARATORY RELIEF

Plaintiffs incorporate herein by reference each and every paragraph above as though

fully set forth herein.

Chapter 368A is unconstitutional on its face under Article I, §§ 9 and 10, and Article

10, §1,

of the Nevada Constifution as well as the First and Fourteenth Amendments 1o

the United States Constifution, for numerous and various reasons, including, but not

limited
a.

b.

10, the fact that;

It effectuates an impermissible prior resteaint on speech and expression;

It fails to further any important, substantial or compelling governmental
interesl;

It permits restrictions on speech and expression that are greater than are
essential to further any asserted governmental interests;

It permits restrictions on speech and expression that are not the least restrictive
means available;

It contains criteria that are both arbitrary and capricious and which are not
supported by any legislative record;

It contains numerous and various terms and phrases which are impermissibly
vague, and ambiguous, and the applicable definitions as contained therein are
impermissibly and substantially overbroad judged in relation to their plainly
legitimate sweep,

It imbues the Defendants with unbridied discretion;

It impermissibly singles out constitutionally protected businesses for certain
regulations;

It violates the procedural and substantive due process rights of the Plaintiffs
and others, including but not limited to the customers and patrons who frequent
Plainiiffs’® establishments;

It violates the privacy rights of the customers and patrons who frequent

14n
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54.

55.

56.

Plaintiffs’ establishments;

k. it violates Plaintiffs’ equal protection rights in that it unconstitutionally
discriminates against expressive businesses based upon the content of speech,
and it further creates and permits uneven treatment in the exercise of
constitutionally protected rights in the State of Nevada, and therefore permits
differing treatment amongst individuals who desire to engage in
constitutionally protected speech;

L It is an impermissible direct tax on constitutionally protected freedoms;

m. It is a discriminatory tax that only impacts upon a smali number and category
of speakers;

n. It is an impermissible discriminatory tax that discriminates based upon the

content of speech and expression;

0, It impermissibly requires a person or business to pay for the right to exercise a
right guaranteed by the Nevada and United States Constitutions;

p. It was enacted upon an insufficient record and is not justified on any factual or
legal ground; and

g. It violates the separation of powers dactrine.

Because the Live Entertainment Tax is an impermissible and/or unconstitutional tax
upon in violation of Article], 8§9 and 10, and Article 10, §1, of the Nevada
Constitution as well as the First and Fourteenth Amendments to the United States
Constitution, Plaintiffs are not subject to payment of the Live Entertainment Tax
pursuant to the provisions of N.R.S. § 368A.200(5)(a).

This Court has the authority to declare the rights and other relations of the Plaintiffs and
of the Defendants, and should do so here.

Because of the questioned constitutionality of the Live Entertainment Tax as required
by

Chapter 368A, and because of the potential application of the exemption as contained
in N.R.S. § 368A.200(5)(a) in regard to the Live Entertainment Tax being applied to

these Plaintiffs, Plaintiffs are entitled to a declaration by this Court in regard to the
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constitutionality of Chapter 368A as well as the applicability of the exemption as

contained in N.R.S. § 368A.200(5)(a).

57.  For the reasons as set forth above, this Court should declare that the Live Entertainment

Tax as mandated by Chapter 368A is unconstitutional on its face. Also for the reasons

as set forth above, this Court should declare that Plaintiffs need not pay the Live

Entetainment Tax as required by Chapter 368A both as a result of the constitutional

violations as enumerated above as well as the specific exemption as set forth in N.R.S.

§ 368A.200(5)(a). In addition, this Court should declate that the Defendants have

violated the constitutional rights of the Plaintiffs by requiring them to have paid the

Live Entertainment Tax for the tax period of January 2004 through April 2004, which

are at issue in this action.

WHEREFORE, Plaintiffs respectfully request that this Honorable Court declare the

Live Entertainment Tax under Chapter 368A unconstitutional on its face; that Plaintiffs need

not pay the Live Entertainment Tax as mandated by Chapter 368A both because it violates

Article I, §§ 9 and 10, and Article 10, §1, of the Nevada Constitution as well as the First and

Fourteenth Amendments to the United States Constitution, and because Plaintiffs are exempt

from paying the Live Entertainment Tax pursuant to the provisions of N.R.S.

§ 368A.200(5)(a); and that the Defendants have violated the Plaintiffs’ constitutional rights by

having requited them to have paid the Live Entertainment Tax for the tax period of January

2004 through April 2004, which are at issue in this action,

-16-
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COUNTY II - REQUEST FOR REFUND

58.  Plaintiffs incorporate herein by reference each and every paragraph above as though
fully set forth herein.

59, Plaintiffs should not have been required to pay the Live Entertainment Tax as
mandated by Chapter 368A both because it violates Article I, §§ 9 and 10, and Article

10, §1, of the Nevada Constitution as well as the First and Fourteenth Amendments to

the United States Constitution and because Plaintiffs are exempt from paying the Live

Entertainment Tax pursuant to the provisic‘ms of N.R.S. § 368A.200(5)(a).

60.  Both the Defendant Nevada Department of Taxation and the Defendant Nevada Tax

Commission erred in not granting Plaintiffs” requests for refunds.

61.  This Court has the power to grant Plaintiffs’ requests for refunds pursuant to N.R.S. §
368A.290 and N.R.S. § 368A.300, and should do so0 here.

WHEREFORE, Plaintiffs respectfully request that this Honorable Court vacate the
decisions of both the Defendant Nevada Departinent of Taxation and the Defendant Nevada
Tax Commission, and enter an order directing Defendant Nevada Department of Taxation to
refund the Live Entertainment Taxes paid by the Plaintiffs for the tax periods of Jannary,
February, March and April, 2004, and to pay the statutory interest provided for by N.R.S. §
368A.270 and § 368A.310. Further, Plaintiffs respectfully request that this Honorable Court
enter an order requiring Defendant Nevada Tax Commission to record the payments of the
Live Entertainment Tax made by the Plaintiffs during those periods and to certify those
amounts {0 the Defendant State Board of Examiners, and further ordering the Defendant State
Board of Examiners to approve and authorize the refund from the State Treasury of all such

Live Entertainment Tax payments that have been involuntarily made by the Plaintiffs during

17
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those periods under Chapter 368A, together with interest as required by N.R.S. § 368A.270

and § 368A.310,

62.

63.

64,

65.

66.

COUNT I - INJUNCTIVE RELIEF
Plaintiffs incorporate herein by reference each and every paragraph above as though
fully set forth herein.
Any action taken or to be taken by the Defendants to enforce any portion of Chapter
368A against Plaintiffs has been taken and will be taken under color of law, and has
deprived and will deprive Plaintiffs of their constitutional rights as set forth herein, and
will cause them irreparable harm for which compensatory damages are an inadequate
remedy as a matter of law.
The threat of enforcement of Chapter 368A is both great and immediate. In addition,
Chapter 368A is both flagrantly and patently viclative of Plaintiffs’ constitutional
rights, There is no other remedy at law which would suffice to protect Plaintiffs®
interests for the reasons above numerated.
The public interest weighs in favor of preventing deprivation of constitutional rights,
and is always served by enjoining an unconstitutional law,
Plaintiffs have a substantial likelihood of success of prevailing on their constitutional
claims against Chapter 368A, in that it is blatantly and patently unconstitutional. The
Defendants will suffer no harm by the entry of such an injunction, as there can be no
legitimate governmental interest in enforcing an unconstitutional law. In addition, the
“balancing” of the equities tips in favor of the Plaintiffs and in the entry of a
preliminary injunction, due to the paramount position of rights afforded under the First

Amendment in comparison to the lack of harm occasioned to the Defendants if such an
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injunction is granted.

WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter both a
preliminary and permanent enjoining the Defendants, as well as their officers, agents,
employees and representatives, from enforcing Chapter 368A against the Plaintiffs and/or from
collecting the Live Entertainment Tax against the Plaintiffs. Further, Plaintiffs respectfully
request that this Honorable Court enter a permanent injunction ordering Defendant Nevada Tax
Commission to record the payments of the Live Entertainment Tax made by the Plaintiffs for
the tax periods of January, February, March and April 2004, and to certify those amounts to the
Defendant State Board of Examiners, and further ordering the Defendant State Board of
Examiners to approve and authorize the refund from the State Treasury of all such Live
Entertainment Tax payments
that have been involuntarily made by the Plaintiffs under Chapter 368A during those periods,
together with interest as required by N.R.S. § 368A.270 and § 368A.310.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray that this Honorable Cowrt enter judgment against

Defendants, which would include:

A. A declaration that the Live Entertainment Tax under Chapter 368A is unconstitutional
on its face; that Plaintiffs need not pay the Live Entertainment Tax as mandated by
Chapter J68A both because it violates Article I, §§ 9 and 10, and Article 10, §1, of
the Nevada Constitution as well as the First and Fourteenth Amendments to the United
States Constitution, and because Plaintiffs are exempt from paying the Live
Entertainment Tax pursuant to the provisions of N.R.S. § 368A.200(5)(a); and that the

Defendants have violated the Plaintiffs’ constitutional rights by having required them

-10.
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to have paid the Live Entertainment Tax in the past;

A preliminary and permanent injunction restraining the Defendants, as well as their
officers, agents, employees and representatives, from enforcing Chapter 368A against
the Plaintiffs and/or from collecting the Live Entertainment Tax against the Plaintiffs;
Entry of an order vacating the determinations of the Nevada Department of Taxation
and the Defendant Nevada Tax Commission denying Plaintiffs’ requests for refunds;
Entry of an order direcling Defendant Nevada Department of Taxation to refund the
Live Entertainment Taxes paid by the Plaintiffs for the tax periods of Jfanuary,
February, March and April 2004, together with the statutory interest provided for by
N.R.S. § 368A.270 and § 368A.310;

A permanent injunction requiring Defendant Nevada Tax Commission to record the
payments of the Live Entertainment Tax made by the Plaintiffs during those tax
periods and to certify those amounts to the Defendant State Board of Examiners, and
further ordering the Defendant State Board of Examiners to approve and authorize the
refund from the State Treasury of all such Live Entertainment Tax payments that have
been involuntarily made by the Plaintiffs under Chapter 368A during those tax

petiods, together with interest as required by N.R.S. § 368A.270 and § 368A.310; and
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Entry of such other and further relief as the Court deéms just and proper.

DATED this E day of January, 2008.

DIANA L.
Nevada Bar #4701
8861 West Sahara, Suite 120
Las Vegas, NV 89117
Phone (g?OZ) 862-3350
Facsimile (702) 862-4422
dsullivan@gs-lawyers.com
Attorneys for Plaintiffs

BRADLEY 1. SHAFER*,

MI Bar No. P36604

Shafer & Associates, P.C.

3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
(517) 886-6560 - telephone
(517) 886-6565 - facsimile
shaferassociates(@acd.net - email

*Pending Admission Pro Hac Vice
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FILED

NOT FOR PUBLICATION MAY 20 2008

MOLLY C. DWYER, CLERK

UNITED STATES COURT OF APPEALS U.S. COURT OF APPEALS

FOR THE NINTH CIRCUIT

DEJA VU SHOWGIRLS QF LAS Ne. 06-16634
VEGAS, L..L.C., dba Deja Vu Showgirls;
etal., D.C. No. CV-06-00480-RLH

Plaintiffs - Appellants,
MEMORANDUM*

V.

NEVADA DEPARTMENT OF
TAXATION,; et al,,

Defendants - Appellees.

Appeal from the United States District Court
for the District of Nevada
Roger L. Hunt, District Judge, Presiding

Submitted May 15, 2008"
San Francisco, California

Before: O°’SCANNLAIN and HAWKINS, Circuit Judges, and SELNA ™", District
Judge.

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

(1]

The panel unanimously finds this case suitable for decision without
oral argument. See Fed. R. App. P. 34(a)(2).

EIT)

The Honorable James V. Selna, United States District Judge for the
Central District of California, sitting by designation.
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Case: 06-16634 (5/20/2008 Page: 20of2 |D: 6536268 DkiEntry: 37-1

Deja Vu appeals from the district court’s judgement which dismissed a 42
U.S.C. § 1983 challenge to Nevada’s Live Enfertainment Tax, on the grounds that
the Tax Injunction Act, 28 U.S.C. § 1341 (“The district courts shall not enjoin,
suspend or restrain the assessment, levy or collection of any tax under State law
where a plain, speedy and efficient remedy may be had in the courts of such
State.”), deprived it of jurisdiction.

Deja Vu has failed to establish that there is any defect in the Nevada court
and administrative system which deprives it of “a plain, speedy and efficient
remedy” to challenge Nevada’s Live Entertainment Tax. See Rosewell v. LaSalle
Nat’l Bank, 450 U.S. 503 (1981). Thercfore, the district court did not have
Jurisdiction.

Under the circumstances, we need not reach the state sovereign immunity
issue.

AFFIRMED.
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bishafer@acd .net

Attorneys for Plaintiffs
Admitted Pro Hac Vice

DISTRICT COURT

ke
iy &%

¥ FILED
w28 12 21 PH 09

A7 gy

CLERZ: QF THE COURT

CLARK COUNTY, NEVADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
L.L.C., d/b/a Deja Vu Showgirls, LITTLE

CASE NO. A533273

TAXATION, NEVADA TAX
COMMISSION, NEVADA STATE

BOARD OF EXAMINERS, and MICHELLE
JACOBS, in her official capacity only,

Defendants.

}

)
DARLINGS OF LAS VEGAS, L.L.C,, d/bfa ) DEPT. NO. IX
Lintte Darlings, K-KEL, INC., d/b/a )
Spearmint Rhino Gentlemen’s Club, ) VERIFIED AMENDED
OLYMPUS GARDEN, INC.,, d/b/a Olympic ) COMPLAINT FOR
Garden, SHAC, L.L.C. d/b/a Sapphire, THE ) DECLARATORY AND
POWER COMPANY, INC,, d/b/a Crazy Horse ) INJUNCTIVE RELIEF,
Too Gentlemen's Club, D. WESTWOOD, INC., ) DAMAGES, AND ATTORNEY
d/bfa Treasures, and D.L. FOOD & BEVERAGE ) FEES AND COSTS
OF LAS VEGAS, LLC, d/b/a Scores g
Plaintiffs, }

)
v, )

)
NEVADA DEPARTMENT OF )

)

)

)

)

)

)

)

NOW COMES Plaintiffs, Deja Vu Showgirls of Las Vegas, L.L.C,, d/b/a Deja Vu
Showgirls, Little Darlings of Las Vegas, L.L.C., d/b/a Little Darlings, K-Kel, Inc., dfofa Spearmint
Rhino Gentlemen's Club, Olympus Garden, Inc,, d/b/a Olympic Garden, SHAC, L.1.C., d/bfa
Sapph:re, The PowerCompany, Inc., d/b/a C’razyHorse Too Gentlemen’s Club, D. Westwood, Inc.,

JAN 282009
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d/b/a Treasures, and D.1. Food & Beverage of Las Vegas, LLC, d/b/a Scores (collectively referred

2 |l to herein as the “Plaintiffs™), by and through their attorneys, and state for their complaint against

Defendants Nevada Department of Taxation, Nevada Tax Commission, Nevada State Board of

Examiners, and Michelle Jacobs in her official capacity only (collectively referred to herein as the

“Defendants™), as follows:

INTRODUCTION

1. This is a civil action wherein Plaintiffs pray for a declaratory judgment, damages, attorney
fees and costs, as well as both a preliminary and permanent injunction to restrain and enjoin
the Defendants, as well as their agents, employees and representatives, from acting under
color of state law to deprive the Plaintiffs of their rights, privileges and immunities secured
to them by the Constitution of the State of Nevada and the Constitution of the United States.
Specifically, Plaintiffs seek to have this Coust declare as unconstitutional on its face and as
applied to Plaintiffs, and to enjoin, all aspects of the Nevada Tax on Live Entertainment
(referred to herein as the “Live Entertainment Tax,” or simply the *Tax”) as established by
Title 32, Chapter 368A, of the Nevada Revised Statutes (“Chapter 368A"), as being an
impermissible tax on constitutionally protected expression, A copy of that statute is attached
hereto as Ex. “A,” and is incorporated herein by reference.

JURISDICTION AND VENUE

2. This Court has jurisdiction and power to grant the injunctive relief requested pursuant to

Rule 65 of the Nevada Rules of Civil Procedure and N.R.S. § 33.010, and jurisdiction and
authority to grant the declaratory judgment prayed for here pursuant to Rule 57 ofthe Nevada
Rules of Civil Procedure and N.R.S. 33.040.

3. The federal statutory law which further authorizes the institution of this suit is 42 U.S.C.
§ 1983, which provides, in part:

“Bvery person who, under color of any statute, ordinance, regulation, custom
or usage, of any State or Territory . . . subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction thereof to
the deprivation of any rights, privileges or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress . . .7
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4, Authorization for the request of attorney’s fees and costs is conferred by 42 U.8.C. § 1988.

5. This suit is authotized by law to redress deprivations under color of state law of rights,
privileges, and immunities secured by Article I, §§ 9 and 10, of the Nevada Constitution, as
well as the First and Fourteenth Amendments to the United States Constitution, and for
declaratory and injunctive relief.

6. Venue resides in this Court and is proper and appropriate as the various acts complained of
oceurred, and the Defendants are located, within Clark County in the State of Nevada.

PARTIES

7. Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

8. Plaintiff, Deja Vu Showgirls of Las Vegas, L.L.C., d/b/a Deja Vu Showgirls (“ Deja V™), is

a Limited Liability Company duly organized under the laws of the State of Nevada, and is
authorized and qualified to do business in the State of Nevada.

9. Plaintiff, Little Darlings of Las Vegas, L.L.C., dfb/a Little Darlings (“Little Darlings”), is
a Limited Liability Company duly organized under the laws of the State of Nevada, and is
authorized and qualified to do business in the State of Nevada.

10.  Plaintiff, K-Kel, Inc., d/bfa Spearmint Rhino Gentlemen's Club (“Spearminf Rhing”) is a
Corporation duly organized under the laws of the State of Nevada, and is authorized and
gualified to do business in the State of Nevada,

11.  Plaintiff, Clympus Garden, Inc., d/b/a Qlympic Garden (“Olympic”)is a Corporation duly
organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.

12,  Plaintiff, SHAC, L.L.C., dft/a Sapphire (“Sapphire”) is a Limited Liability Company duly
organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.

13.  Plaintiff, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen's Club (“Crazy

Horse™) is a Corporation duly organized under the laws of the State of Nevada, and is
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14,

15.

16,

17.

18.

19.

20.

o ®

authorized and qualified to do business in the State of Nevada.

Plaintiff, D. Westwood, Inc., d/v/a Treasures (“Treasures”) is a Corporation duly organized
under the laws of the State of Nevada, and is authorized and qualified 1o do business in the
State of Nevada,

Plaintiff, D.I. Food & Beverage of Las Vegas, LLC, d/b/a Scores (“Scores™) is a Corporation
duly organized under the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.

None of the Plaintiffs operate their facilities as licensed gaming establishments under the
laws of the State of Nevada.

Defendant, Nevada Department of Taxation (hereinafter sometimes referred to simply as the
“Department”) is a governmental entity created under the laws of the State of Nevada, which
administers and enforces the statutory provisions challenged herein, and collects the Live
Entertainment Tax, for all non-gaming licensed taxpayers.

Defendant, Nevada Tax Commission (hereinafter sometimes referred to simply as the
“Commission”) is a governmental entity created under the laws of the State of Nevada,
which administers and enforces some of the statuloty provisions challenged hetein, and is
authorized to consider and rule upon, among other things, appeals of claims under
Chapter 3638A.

Defendant, Nevada State Board of Examiners (hereinafter sometimes referred to simply as
the “Board of Examiners™) is a governmental entity created under the laws of the State of
Nevada, and consists of the governor, the secretary of state, and the attorney general.
Pursuant to N.R.S. § 368A.250, the Board of Examiners is authorized to approve, among
other things, refunds with regard to any etroneously or illegally collected or computed tax
under Chapter 368A.

Defendant, Michelle Jacobs, who is named in this lawsuit in her official capacity only, is an

employee of the Nevada Department of Taxatlon, and is responsible for the administration

of Chapter 368A.
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STATEMENT OF FACTS

21.  Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

22, On or about July 22, 2003, the State of Nevada enacted, pursuant to the adoption of
Chapter 368A, a Tax on Live Entertainment, which imposes, subject fo numerous exceptions,
an excise tax on admission to any facility within the State of Nevada that provides defined
“live entertainment.”

23.  Pursuantto N.R.S. § 368A.140, the Defendant Nevada Department of Taxation is obligated
to collect the tax imposed by Chapter 367A from taxpayers who/which are not licensed
gaming establishments, and is also obligated to adopt such regulations as are necessary to
carry out those functions.

24, Uponinformation and belief, one of the primary purposes for the enactment of Chapter 368A
was to impose an excise tax upon those establishments in the State of Nevada that provide
live so-called “adult” entertainment in the form of exotic dancing, “iopless™ dancing, and
fully nude performance dance entertainment,

25.  Asoriginally enacted, the tax imposed by Chapter 368A was not applicable, under the terms
of N.R.S. § 368A.200(5)(d), to live entertainment that is not provided at a licensed gaming
establishment if the facility in which the live entertainment is provided had a maximum
occupancy of less than 300 persons.

26.  OnJune 17, 2005, Chapter 368A was amended by Assembly Bill No. 554, which - - among
other things - - reduced the scope of the exception as contained in N.R.S. § 368A.200(5)(d)
from a maximum seating capacity limitation of 300 to 200. Upon information and belief, the
purpose of the July 17, 2005, amendments to Chapter 368A, and in particular those o N.R.S.
§ 368A.200(5)(d}, was to specifically extend the tax obligation as contained in Chapter 368A
to “adult” entertainment establishments which were not then subject to the Live

Entertainment Tax, including a number of the Plaintiffs in this action,

isl e e o e e e e e
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28.

29.

30.

31.

32.

Deja Vu operates a commercial establishment at 3247 Industrial Road, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Deja Vit is subject to Chapter 368A, as
amended, and have required Deja Vu to pay the Live Entertainment Tax as mandated therein.
Little Darlings operates a commercial establishment at 1514 Western Avenue, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Little Darlings is
subject to Chapter 368A, as amended, and have required Litrle Darlings to pay the Live
Entertainment Tax as mandated therein.

Spearmint Rhino operaies a commercial establishment at 3344 8. Tighland Avenue, Las
Vegas, Nevada, 89109, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Spearmint Rhino is
subject to Chapter 3684, as amended, and have required Spearmint Rhino to pay the Live
Entertainment Tax as mandated therein.

Olympic Garden operates a commercial establishmentat 15331 8. Las Vegas Boulevard, Las
Vegas, Nevada, 89104, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Olympic Garden is
subject to Chapter 368A, as amended, and have required Olyntpic Garden to pay the Live
Entertainment Tax as mandated therein.

Sapphire operates a commercial establishment at 3025 Industrial Road, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Sapphire is subject to Chapter 368A,
as amended, and have required Sapphire to pay the Live Entertainment Tax as mandated
therein.

Crazy Horse operates a commercial establishment at 2476 Industrial Road, Las Vegas,
Nevada, 89102, whereupon live performance dance eniertainment is presented fo the

consenting adult public. The Defendants have taken the position that Crazy Horse is subject
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33.

34,

35.

36.

37.

to Chapter 3684, as amended, and have required Crazy Horse to pay the Live Entertainment
Tax as mandated therein.

Treasures operates a commercial establishment at 2801 Westwood, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult
public. The Defendants have taken the position that Treasures is subject to Chapter 368A,
as amended, and have required Treasures to pay the Live Entertainment Tax as mandated
therein.

Scores operates a commercial establishment at 3355 South Procyon Avenue, Las Vegas,
Nevada, 89102, whereupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Scores is subject to
Chapter 368A, as amended, and have required Scores to pay the Live Entertainment Tax as
mandated therein,

Al of the facilities operated by the Plaintiffs have maximum occupancies of less than 7,500
persons.

The Plaintiffs all present upon their business premises some form of live “exotic”
performance dance entertainment. Some of the Plaintiffs present live clothed and “topless”
female performance dance entertainment, and others of the Plaintiffs present live clothed,
“topless” and fully nude female performance dance entertainment; all of which is non-
obscene. The non-obscene performance dance entertainment presented on the establishments
operated by the Plaintiffs constitutes speech and expression, as well as a form of assembly,
protected by not only Article I, §§ 9 and 10, of the Nevada Constitution, but the First and
Fourteenth Amendments to the United States Constituiton, as well.

The Defendants take the position that putsuant to the definitions set forth in Chapter 3684,
Plaintiffs are obligated to pay the Live Entertainment Tax since their establishments fall
within the definition of “live entertainment” found in N.R.S. § 368A.090, and since they are

not otherwise exempted from having to pay that tax.
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38

39,

40.

Plaintiffs contend that the Live Entertainment Tax as mandated by Chapter 368A is both
illegal and unconstitutional, and for those reasons they do not desire to pay those taxes.
Nevertheless, under threat of criminal prosecution and/or the imposition of fines and other
penalties against them, Plaintiffs have all, beginning at various times, paid the Live
Entertainment Tax mandated by Chapter 368A.

Plaintiffs have filed this action in order to protect their fundamental constitutional rights
from infringement by the enforcement of Chapter 368A, which they contend is
unconstitutional on its face and as applied to Plaintiffs as it imposes a tax directly on “live
entertainment;” an activity which is protected by Article I, §§ 9 and 10 of the Nevada
Constitution as well as the First and Fourteenth to the United States Constitution. Chapter
368A is therefore a direct tax on “First Amendment” freedoms, and in particular on live
exotic performance dance entertainment.

Plaintiffs have suffered, and will continue to suffer, irreparable harm due (o the enforcement
of Chapter 368A in that their constitutional tights have been infringed upon, as well as their

ability to provide constitutionally protected entertainment.

EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE

41,

42,

43,

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Chapter 368A states, at N.R.S. § 368A.200(1), that “[e]xcept as otherwise provided in this
section, there is hereby imposed an excise tax on admission to any facility in this State where
live entertainment is provided.” If the live entertainment is provided at a facility with a
maximum occupancy of less than 7,500, the rate of tax is 10% of the admission charge to the
facility plus 10% of any amounts paid for food, refreshments and merchandise purchased at
the facility. Ifthe live entertainment is provided at a facility with a maximum occupancy of
at least 7,500, the rate of the tax is 5% of the admission charged to the facility.

Chapter 368A defines an “[a]dmission charge” in N.R.5. § 368A.020 as:
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45,

46.

47,

[T]he total amount, expressed in tetms of money, of consideration paid for
the right or privilege to have access to a facility where live entertainment is
provided. The term includes, without limitation, an entertainment fee, a cover
charge, a table reservation fee, or a required minimum purchase of food,
refreshments or merchandise.

Chapter 368A defines a “facility” in N.R.S, § 368A.060 as:

“(a) Any area or premises where live entertainment is provided and for which
consideration is collected for the right or privilege of entering that area or
those premises if the live entertainment is provided at:

(1) An establishment that is not a licensed gaming establishment; or
(2) A licensed gaming establishment that is licensed for less than 51
slot machines, less than six games, or any combination of slot
machines and games within those respective limits.

(b} Any area or premises where live entertainment is provided if the live
entertainment is provided at any other licensed gaming establishment.”

“[L)ive entertainment” is defined in § 368A.090 as:
“[Alny activity provided for pleasure, enjoyment, recreation, relaxation,
diversion or other similar pupose by a person or persons who are physically

present when providing that activity to a patron or group of patrons who are
physically present.”

This definition includes, among other activities, “[d]ancing performed by one or more
professional or amateur dancers.”

Chapter 368A states, at N.R.S. § 368A,142(2), that the Department shall collect the Live
Entertainment Tax from non-gaming licensed taxpayers, such as is the case of the Plaintiffs
here, and is empowered to “adopt such regulations are necessary to carry out” that collection,
Pursuant to N.R.S. § 368A.200(5), the tax imposed by Chapter 368 is not applicable to a
variety of circumstances, Seme of the exemptions include live entertainment that the State
is prohibited from taxing under the Constitution, laws or treaties of the United States or
Nevada Constitution; live entertainment that is pot provided at a licensed gaming
establishment if the facility has a maximum seating capacity of less than 200; live
entertainmment that is provided at a licensed gaming establishment that is licensed for less
than 51 slot machines, less than six games, or any combination of slot machines and games

within those limits, if the facility has a maximum seaiing capacity of less than 200;

merchandise sold outside the facility in which the live entertainment is provided, unlessthe |

9
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48.

49,

50.

0
51

52

purchase of the merchandise entitles the purchaser to admission to the entertainment; and
music performed by musicians who move constantly through the audience if no other form
of live entertainment is afforded to the patrons.
Overpayments and refunds of the Live Entertainment Tax are addressed in N.R.S.
§ 368A.250, which provides that if the Department determines that any tax has been
“erroneously or illegally collected or computed,” the Department must record the fact and
certify the amount owed and from whom it was collected to Defendant Board of Examiners.
If the amount is approved by the Board of Examiners, it is then credited on any amount that
is due from that person under Chapter 368A, with the balance refunded to that person.
Chapter 368A provides, at N.R.S. § 368A.280(1), that “{n]o injunction, writ of mandate or
other legal or equitable process may issue in any suit, action or proceeding in any court
against this state or against any officer of the State to prevent or enjoin the collection under
this chapter of the tax imposed by this chapter or any amount of tax, penalty or interest
required to be collected.” Accordingly, Plaintiffs have no ability to seek injunctive relief in
state court against collection of the Live Entertainment Tax.
Chapter 368A provides, at N.R.S. § 368A.290(1), that the Nevada Tax Commission is
authorized to render a final decision upon claims for refunds under that chapter. Further, at
N.R.S. § 368A.,300(2), Chapter 368A provides that a claim thercunder that is disaliowed by
the Department may be appealed to the Nevada Tax Commission.

I1-DECLARATO 1IEF
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Chapter 368A is unconstitutional on its face and as applied to Plaintiffs under Article 1, §§9
and 10 of the Nevada Constitution as well as the First and Fourteenth Amendments o the
United States Constitution, for numerous and various reasons, including, but not limited to,

the fact that:

8. It effectuates an impermissible prior restraint on speech and exptession;

10
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54.

55.

® ®

b. It fails to further any important, substantial or compelling governmental interest;

c. [t permits restrictions on speech and expression that are greater than are essential to
further any asserted governmental interests;

d. It permits restrictions on speech and expression that are not the least restrictive
means available;

e. It contains criteria that are both arbitrary and capricious and which are not supported

by any legislative record,

f. Tt contains numerous and various terms and phrases which are impermissibly vague,
and ambiguous, and the applicable definitions as contained therein are impermissibly
and substantially overbroad judged in relation to their plainly legitimate sweep;

g. It imbues\ the Defendants with unbridled discretion;

h. It impermissibly singles out constitutionally protected businesses for certain
regulations;

i It violates the substantive due process rights of the Plaintiffs and others;

i It violates Plaintiffs’ equal protection rights in that it unconstitutionally discriminates

against expressive businesses based upon the content of speech, and it further creates
and permits uneven treatment in the exercise of constitutionally protected rights in
the State of Nevada, and therefore permits differing treatment amongst individuals
who desire to engage in constitutionally protected speech;

k. Tt is an impermissible direct tax on constitutionally protected freedoms;

1. It impermissibly requires a person or business to pay for the right to exercise a right
guaranteed by the Nevada and United States Constitutions;

m. It wasenacted upon an insufficient record and is not justified on any factual or legal
ground; and

n. It violates the separation of powers doctrine.

Because the Live Entertainment Tax is an impermissible and/or unconstitutional direct tax
upon expression protected by Article 1, §§ 9 and 10 of the Nevada Constitution as well as
the First Amendment to the United States Constitution, Plaintiffs are not subject to payment
of the Live Entertainment Tax pursuant to the provisions of N.R.S. § 368A.200(5)(a).
This Court has the authority to declare the rights and other relations of the Plaintiffs and of
the Defendants, and should do so here.

Because of the questioned constitutionality of the Live Entertainment Tax as required by

Chapter 3684, and because of the potential application of the exemption as contained in

11
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56.

® ®

N.R.S. § 368A.200(5)(2) in regard to the Live Entertainment Tax being applied to these
Plaintiffs, Plaintiffs are entitled to a declaration by this Court in regard to the
constitutionality of Chapter 368A as well as the applicability of the exemption as contained
in N.R.S. § 368A.200(5)(a).

For the reasons as set forth above, this Court should declare that the Live Entertainment Tax
as mandated by Chapter 368A is unconstitutional on its face and as applied to Plaintiffs.
Also for the reasons as set forth above, this Court should declare that Plaintiffs need not pay
the Live Entertainment Tax as requited by Chapter 368A both as a result of the constitutional
violations as enumerated above as well as the specific exemption as set forth in N.R.S.
§ 368A.200(5)(a). In addition, this Court should declare that the Defendants have violated
the constitutional rights of the Plaintiffs by requiring them to have paid the Live
Entertainment Tax in the past,

WHEREFORE, Plaintiffs respectfully request that this Honorable Court declare the Live

Entertainment Tax under Chapter 368A unconstitutional on its face and as applied to Plaintiffs; that

Plaintiffs need not pay the Live Entertainment Tax as mandated by Chapter 368A both because it

violates Article I, §§ 9 and 10 of the Nevada Constitution as well as the First Amendment to the

United States Constitution, and because Plaintiffs are exempt from paying the Live Entertainment

Tax pursuant to the provisions of N.R.S. § 368A.200(5)(); and that the Defendants have violated

the Plaintiffs’ constitutional rights by having required them to bave paid the Live Entertainment Tax

in the past.

58.

" COUNT 11 - INJUNCTIVE RELIEF
57,

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.

Any action taken or to be taken by the Defendants to enforce any portion of Chapter 368A
against Plaintiffs has been taken and will be taken under color of law, and has deprived and
will deptive Plaintiffs of their constitutional rights as set forth herein, and will cause them

irreparable harm for which compensatory damages are an inadequate remedy as a matter of

12
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59.  The threat of enforcement of Chapter 368A is both great and immediate. In addition,
Chapter 368A is both flagrantly and patently violative of Plaintiffs’ constitutional rights.
There is no other remedy at law which would suffice 1o protect Plaintiffs’ interests for the
reasons above numerated.

60.  The public interest weighs in favor of preventing deprivation of constitutional rights, and is
always served by enjoining an unconstitutional Jaw,

61.  Plaintiffs have a substantial ikelihood of success of prevailing on their constitutional claims
against Chapter 368A, in that it is blatantly and patently unconstitutional. The Defendants
will suffer no harm by the entry of such an injunction, as there can be no legitimate
governmental interest in enforcing an unconstitutional law. In addition, the “balancing” of
the equities tips in favor of the Plaintiffs and in the entry of a preliminary injunction, due to
the paramount position of rights afforded under the First Amendment in comparison to the
lack of harm occasioned to the Defendants if such an injunction is granted.
WHEREFORE, Plaintiffs respectfully request that this Honorable Court enter both a

preliminary and permanent enjoining the Defendants, as well as their officers, agents, employees and

representatives, from enforcing Chapter 368A against the Plaintiffs and/or from collecting the Live

Entertainment Tax against the Plaintiffs. Further, Plaintiffs respectfully request that this Honorable

Court enter a permanent injunction ordering Defendant Nevada Tax Commission to record the

payments of the Live Entertainment Tax made by the Plaintiffs and to certify those amounts to the

Defendant State Board of Examiners, and further ordering the Defendant State Board of Examiners

to approve and authorize the refund from the State Treasury of all such Live Entertainment Tax

payments that have been involuntarily made by the Plaintiffs under Chapter 3684, together with
interest as required by N.R.S. § 368A.310.

QUNT 1N - DAMAGES AGA DEFENDAN
62.  Plaintiffs incorporate herein by reference each and every paragraph above as though fully set

forth herein,

28

13

“RAU012¢8




10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25
26
27

63.

64.

65.

66.

All of the actions of Defendants, by and through their agents, empioyecs and representatives,
have been undertaken, and will be undertaken, in the course and scope of official duties and
under the color of state law.

As a direct and proximate cause of the application and/or enforcement of Chapter 368A by
Defendants against the Plaintiffs, the Plaintiffs have incurred and suffered significant and
substantial damages, and will in the future suffer significant and substantial damages,
including, but not limited to having to pay an illegal and/or unconstitutional tax; loss of
constitutional rights; lost business profits; and having to incur costs and attorney fees in
seeking protection of their constitutional rights asserted herein.

Any actions by Defendants to enforce and/or apply Chapter 368A against the Plaintiffs have
been and will be made under color of state law, and will unquestionably result in the
deprivation of Plaintiffs’ constitutional and civil rights as set forth above so as to render
Defendants liable for these Josses pursuant to 42 U.S.C. §1983.

Pursuant to 42 U.8.C. §1983 and common law, Plaintiffs are entitled to an award of damages
for the injuries set forth above.

WHEREFORE, Plaintiffs respectfully request this Honorable Coust to enter an award of

damages against Defendants and in favor of the Plaintiffs in amounts to which the Plaintiffs are

found to be entitled.

COUNT IV - ATTO Y FEES AND COST

67.

68.

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set

forth herein.

Because Chapter 3684 is violative of the Nevada Constitution and the United States
Constitution on its face and as applied to Plaintiffs, and because its application and/or
enforcement has and will deprive the Plaintiffs of their fundamental state and federal
constitutional rights, Plaintiffs are entitled, as prevailing parties, to an award of costs and

attorney fees incurred herein pursuant to 42 U.S.C, § 1988.

WHEREFORE, Plaintiffs respectfully request this Honorable Court to award costs and

14
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Dated: January 26, 2009

Respectfully submitted,

SHAFER & ASSOCIATES/P.

By: 4j ) J/t

BRADLEY J, AHAFER (P36604)

Attorney 14+ Plaintiffs

3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Admitted Pro Hac Vice

|

RAD0130




RAOD

1




Page |

Waest's Névada Revised Statutes Annotated Currentness
Title 32, Revenue and Taxation
= Chapter 368A. Tax on Live Entertainment
General Provisions

368A.010, Definitions

As used in this chapler, unless the context atherwise cequirss, the words and ferims defined in NRS 084,020 to J6RA. 115,
inclusive, have the meanings ascribed to them in those sections,

[FN1] See Historienl and Statutery Notes below for offective date information.
368 " 1 havge" de

“Admission charge” means the {otal amount, expressed in tenms of money, of consideration paid for the right or privilege to
have access to a facility where five entertainment ig provided, The term includes, without limitation, an enteriainment fee, a
cover charge, a iable reservation fee, or a required minimum purchase of food, refreshments or merchandise.

[FNI] See Historical and Statutory Notes below for effective date information.
" el i 3
"Board" means the State Gaming Control Board.
[FN1] See Histarical and Statutory Notes below for effective date information,

"Business” means any activity engaged in or caused to be engaged in by a business entity with the object of gain, benefit or
advanlage, either direct or indireet, to any person or governmental entity.

[FN1] See Historical and Statutory Motes below for effective date inforination.
" pey entifv dofine
1. "Business entity” includes:

(a) A corporation, partaership, proprietorship, limited-liability compaay, business association, joint venture, limited-lability
partnership, business trust and their equivalents organized under the faws of this state or another jurisdiction and any other
type of entily that engages in business.

{b) A natural person engaging in a business if he is deemed to be a business entity pursuant to MRS 3634120,
2. The term does not include & governmental entity,

[FN1] See Historical and Statutory Notes below for effective date information.

368A.053, "Casaal nssemblage” defingd

. © 2006 Thomson/West. No Claim to Orig, U.S. Govt. Works. -

RAU1T32




Page 2

“Casual assemblage” includes, without limilation:
1. Participants in conventions, business meetings or tourmaments governed by chapter 463 of NRS, and their guests; or

2. Persons cclebrating o feiend's or family member's wedding, birthday, anniversary, graduation, religious ceremony or
similar occasion that is generally recognized as customary for celebration.

3J6HA.058. " define

"Commission” meens the Nevads Geming Commission,
" iy defi

1. "Facility" means:

{a) Any arca or premiges where [ive entertainment is provided and for which consideration is collected for the right or
privilege of entering that area or thosc premises if the live entertainment is provided at:

(1) An establishment that ig not a licensed gaming establishment; or

(2) A licensed gaming establishment thet is licensed for less than 51 slot machines, less than [six] 6 games, or any
combination of slat machines and frames within those respective limits.

(o) Any area or premisss where Nive enlertainment is provided if the Jive entertainment is provided at any other licensed
gaming establishment,

2. "Facility" encompasses, if live enterfainment is provided at a licensed gaming establishment that is licensed for:

{a) Lass than 51 stot machines, less than 6 games, or any combination of slot machines and gemes within those respective
limits, any area or premises where the live entertainment is provided and for which consideration Is collested, from one or
mare patrons, for the right or privilege of entering that aves ot those premises, even if additional consideration is collected for
the right ot privilege of entering a smalier venue within that area or those premises; or

(b} Al least 51 slot machines or at least 6 games, any desighated area on the premises of the licensed gaming establishmen
within which the five entertainment is provided,

[FN1] See Histarical and Stawutory Notes helow for effzctive date information,
"Gane® detined
"Game" has the meaning ascribed fo it in NRS 4620152,
{FN1] See Historical and Statutory Notes below for effective date information.
3684080, " Licensed ¢ 3 »
“Licensed gaming establishment” has the meaning aseribed to it in NRS 463.0169.

[FN1] See Historical and Statutory Notes below for effective date information.

£ 2006 Thomson/West, No Claim to Orig. U.8. Govt. Works.
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§, “Live entertainment” means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other similar
putpose by a person or persons who are physically present when providing that activity 1o a patron or group of patroas who
are physically present.

2. The derm:
(a) Includes, without limiration, any one or more of the follewing activities:
(1) Music or vogals provided by one or more professional or amateur musicians or vacalisis;
{2) Dancing performed by one or more professionel or amateur dancers or performers;
(3) Acting or dramia provided by one or more professional or amateur actors or players,
{4) Acrobatics or shunts provided by one ar more professionai or amateur acrobats, performers or stunt persons,

(5) Animal stunts or pecformances induced by one ot more animal handlers or trainers, excepl as otherwise provided in
subparagraph (7) of paragraph (b);

(6) Athletic or sporting conlests, events ar ¢xhibitions provided by one or more professional or amateur athletes or
sportsmen;

7) Comedy or magic provided by one or more professional or amateur comedians, magiclans, ithusionists, entertainers or
performers;

(8) A show or production involving any combination of the activities deseribed in subparagraphs (1) to (7), inclusive; and

(5) A performance involving one or more of the activities described in this paragraph by a dise jockey who presents
recorded music. For the purposes of this subsestion, & dise jockey shall not be deemed to have engaged in a performance
invelving one or more of the activities described in this paragraph if the disc jockey generally limits his interaction with
patrons to introducing the recorded music, making snntuncements of general interest to palrons, sand explaining,
encouraging or directing participatory activities between pairons.

(b) Excludes, without limitation, any onc or more of the following activities:

{1) Insgtrumental or vocal music, which may or may not be supplemented with commentary by the musicians, in &
restaurant, Jounge or similar area i such music does not routinely rise to the volume that interferes with casval
cottversation end if such mugic would not gensrally cause palrons to watch rs well s listen;

(2) Qccaslonal performances by employees whose primary job function g that of preparing, selling or serving food,
refreshments or beverages to patrons, if such performances are not advertised as entetainment to the public;

(3) Performances by performers of any type if the performance oecurs in a licensed gaming establishment other than a
ficensed gaming establishinent that is licensed for less than 51 slot machines, less than § games, or any combination of slot
machines and games within those respective limits, as long s the performers stroll contineously thronghout the faeility;

RA0134
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(4) Performantes in areas other then in nighiclubs, lounges, restaurants or showreoms, if the performances occur in a
licensed gaming establishment other than a licensed gaming establishrment that is licensed for Jess than 51 slot machines,
less than 6 games, or any combination of slot machines and games within those respective limits, which enhance the theme
of the establishment or attract patrons 1o the areas of the performances, as long as any seating provided in the immediate
area of the performers ig limited to seating at slot machines or gaming tables;

(5) Television, radio, closed circuit or Intemel broadeasts of live entertainment;

(6) Entertainment provided by o patron or patrons, including, without limitation, singing by patrons or dancing by or
betwesn patrons;

{7) Animal behaviors induced by animal trainers or caretzkers primarily for the purpose of education and scientific
research; and

(8) An accasional activity, including, without limitation, dancing, that:
(1) Does not constitute a performance;
(11} Is not advertised as enfertainment to the public;
(IIT) Primarily serves to provide ambience to the facility; and
{IV) Is cenducted by an employce whose primary job function is not that of an entertainer,
{FN1] See Historical and Statutory Notes below for effective date information.
3684007, "Shopping mall" defined

“Shoppiag mall" includes any arga or premises where multiple vendors assemble for the primary purpoze of selling goods or
services, regardless of whether consideration is coflected for the right or privilege of entering that zrea of those premises,

r nachipe! defined
"Slot machine” has the meaning ascribed to it in NRS 463.0191.
{F¥1] See Historical and Statutory Notes below for effective dats information.
G "Tavpaveet! dotine

"Taxpayer” means;

I I Tive entertainment that is taxable under this chapter is provided at a licensed gaming establishment, the person licensed
to conduet paming at that establishonent,

2. Except os otheywise provided in subseclion 3, if live enterininment that is texable under this chapter is not provided at a
licensed gaming establishment, the owner or aperator of the facility where the live entertainment is provided,

3. Iflive entertainment that is taxable under this chapter is provided at a publicly owned facility or on public land, the person
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WILLIAM H. BROWN, LTD.
330 8. Third Street, Sulte 860
Las Vegas, NV §9101

Tel. (702) 366-92311

Fax: (702) 366-9371

E-Mail: WilimWHBesg.com
Counsel for Plaintiffs

BRADLEY J. SHAFER, ESQ.
Michigan State Bar P36604
SHAFER & ASSOCIATES, P.C.
3800 Capital City Boulevard, Suite 2
Lansing, Michigan 48906
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVYADA

DEJA VU SHOWGIRLS OF LAS VEGAS,
LLC, d/bfa Déiag Vu Showgirls, LITTLE
DARLINGS OF LAS VEGAS, LLC, d/bfa
Little Darlings, K-KEL, INC., d/b/a
Spearmint Rhino Gentlemen’s Ciub,
OLYMPUS GARDEN, INC., d/b/a Ofympic
Guarden, SHAC, LL.C, d/v/a Sapphire, THE
POWER COMPANY, INC,, d/b/a Crazy
Horse Too Gentlemen's Club, D.
WESTWOOQD, INC.,, ddfa Treasures, and
D1 FOOD é: BEVERAGE OF LAS
VEGAS, LLC, d/b/a Scores

Plaintifts,
Vs,

NEVADA DEPARTMENT OF TAXATION
NEVADA TAX COMMISSION, NEVADA
STATE BOARD OF EXAMINERS, and
MICHELLE JACOBS, in her official
capacity only,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. A354970
Dept. No. IX

FIRST AMENDED COMPLAINT
COMPLAINT

Arbitration exemption: NAR 3(A): Seeks
Declaratory and Injunctive Rehiefl
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NOW COME Plaintiffs, K-Kel, Inc., d/b/a Spearmint Rhino Gentlemen’s Club, Olympus
Garden, Inc., d/bfa Olympic Garden, SHAC, L.L.C., d/b/a Sapphire, The Power Company, Inc., d/b/a
Crazy Horse Too Gentlemen’s Club, D. Westwood, Inc., d/b/a Treasures, and D.I. Food & Beverage
of Las Vegas, LLC, d/b/a Scores (collectively refetred to herein as the “Plaintiffs”), by and through
their attorneys, and state for their first amended complaint pursuant to N.R.S. 368A.290(1)(b) and
N.R.S. 368A.300(3)(b) against Defendant Nevada Departnient of Taxation, Defendant Nevada Tax
Commission, and Defendant Nevada State Board of Examiners (collectively referred to herein as the
“Defendants”), as follows:

INTRODUCTION
1. This is a civil action brought pursuant to N.R.S, 368A.290(1)(b) and N.R.8, 368A.300(3)(b),
wherein Plaintiffs pray for a refund of the Live Entertainmeni Tax paid for the tax periods of

January, February, March, and April, 2004, as well as for declaratory judgment, injunctive

relief, and damages. Specifically, Plaintiffs seek to have this Court declare as unconstitutional

on its face and as applied to these Plaintiffs, and enjoin, the Nevada Tax on Live Entertainment

(referred to herein as the “Live Entertainment Tax,” or simply the “Tax") as established by

Title 32, Chapter 3684, of the Nevada Revised Statutes (“"Chapter 368A"), and the regulations

promulgated in furtherance thereof, as being an impermissible tax on constitutionally protected

cxpression, A copy of the statute as originally enacted is attached hereto as Exhibit 1, and a

copy of the current codified version of Chapier 368A is attached hereto as Exhibit 2, and both

are incorporated herein by reference, A copy of the administrative regulations promulgated in
furtherance of Chapler 368A is attached hercto as Exhibit 3, and is incorporated herein by
reference.
JURISDICTION UE
2, This Court has jurisdiction and power to grant the refund requested pursuant to N.R.S.

368A.290 as well as jurisdiction and anthority to grant the declaratory judgmens prayed for

Pagewz of 17
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here pursuant to Rule 57 of the Nevada Rules of Civil Procedure and N.R.B. 33.040.
Additionally, this Court has jurisdiction and power to grant the injunctive relief requested
pursuant to Rule 65 of the Nevada Rules of Civil Procedure and N.R.S. § 33.010.
This suit iz authorized by law to redress deprivations under color of state law of the rights,
privileges, and immunities secured by Article I, §§ 9 and 10, and Article 10, §1, of the Nevada
Constitution, as well as the First and Fourteenth Amendments to the United States
Constitution, and for declaratory and injunctive relief,
Venue resides in this Coutt and is proper and appropriate as relevant proceeds were conducted,
and the Plaintiffs maintain their principal place of business, within Clark County in the State of
Nevada, pursuant {o N.R.S. 368A.250(2).

PARTIES
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein.
Plaintiff, X-Kel, Inc., d/b/a Spearmint Rhino Gentlemen's Club (“Spearmint Rhino™) is a
Corporation duly organized under the laws of the State of Nevada, and is authorized and
gualified to do business in the State of Nevada.
Plaintiff, Olympus Garden, Inc., d/b/a Obmpic Garden (“Olympic*)is a Corporation duly
organized under the laws of the State of Nevada, and is authorized and qualified to do business
in the State of Nevada,
Plaintiff, SHAC, L.L.C., d/v/a Sapphire (“Sapphire™) is a Limited Liability Company duly
organized under the laws of the State of Nevada, and ig authorized and qualified to do business
in the State of Nevada,
Plaintiff, The Power Company, Inc., d/b/a Crazy Horse Too Gentlemen's Club (“Crazy

Horse”) is a Cotporation duly organized under the laws of the State of Nevada, and is

.. authorized and qualified to do business in the State of Nevada.

Page 3 of 17
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10.

11,

12.

13,

14.

15.

Plaintiff, D, Westwood, Inc., d/b/a Treasures (“Treasures™) is a Corporation duly organized
under the laws of the State of Nevada, and is authorized and qualified o do business in the
State of Nevada.

Plaintiff, D.L Food & Beverage of Las Vegas, LLC, d/b/a Scares (“Scores™) is a Corpotation
duly organized wnder the laws of the State of Nevada, and is authorized and qualified to do
business in the State of Nevada.

None of the Plaintiffs operate their facilities as licensed gaming establishments under the laws
of the State of Nevada.

Defendant Nevada Department of Taxation (hereinafier sometimes referred to simply as the
“Department”) is a governmental entity created under the laws of the State of Nevada, which
administers and enforces the statutory provisions challenged herein, and collects the Live
Entertainment Tax, for all non-gaming licensed taxpayers. It is a required Defendant in this
action pursnant to N.R.8. 368A.290(1)(b) and N.R.S. 368A.300(3)(b).

Defendant Nevada Tax Commission (hereinafter sometimes referied to simply as the
“Commission™) is a govertmental entity created under the laws of the State of Nevada, which
administers and enforces some of the statutory provisions challenged herein, and is authorized
to consider and rule upon, among other things, appeals of claims under Chapter 368A. It is
named as a Defendant here as it rendered the decision which the Plaintiffs Challenge by way of
this action.

Defendant, Nevada State Board of Hxaminers (herginafter sometimes referred to simply as the
“Board of Examiners™) is a governmental entity created under the laws of the State of Nevada,
and consists of the governor, the secretary of state, and the attomey general. Pursuant to
N.R.8. § 368A.250, the Board of Examiners is authorized to approve, among cther things,
refunds with regard to any erroneously or illegally collected or computed tax uwnder Chapter

368 A, which the Plaintiffs seek here.

Paged of 17
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18,

19.

20.

21,

STATEMENT OF FACTS

Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein,

On or about July 22, 2003, the State of Nevada enacted, pursuant to the adoption of Chapter
368A, a Tax on Live Entertainment, which imposes, subject to numerous exceptions, an excise
tax on admission to any facility within the Siate of Nevada that provides defined “live
entertainment.”

Shorlly after the enactment of Chapter 368A, numerous and various administrative regulations
were promulgated regarding the administration and enforcement of Chapter 38A. These
regulations, which set forth definitions, applicability and methods of calgulating the Live
Entertainment Tax, and procedures, can be found at NAC 368A.010 through NAC 368.540,
and are attached hereto as Exhibit 3. As utilized herein, the phrase “Chapter 368A"
encompasses both the statute and these regulations promulgated in furtherance thereof attached
as Fxhibit 3.

Pursuant to N.R.S. § 3684.140, the Defendanl Nevada Department of Taxation is obligated to
collect the tax imposed by Chapter 368A from taxpayers who/which are not licensed gaming
establishments, and is also obligated to adopt such regulations as are necessary to carry out
those functions.

Upon information and belief, one of the primary purposes for the enactment of Chapter 368A
was to impose an ¢xcise tax upon those establishments in the State of Nevada that provide live
so-called “adult” entertainment in the form of exotic dancing, “topless™ dancing, and fully node
performance dance entertainment.

As originally enacted, the tax imposed by Chapter 368A was not applicable, under the terms of

N.R.S. § 368A,200(5)(d), to live entertainment that is not provided at a licensed gaming

establishment if the facility in which the live entertainment is provided had a maximum
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22.

23,

24,

25.

occupancy of less thao 300 persons.

On June 17, 2005, Chapter 368A was amended by Assembly Bill No. 554, which - - among
ather things - - reduced the scope of the exception as contained in N.R.S. § 368A.200(5)(d)
from a maximum seating capacity limitation of 300 to 200, Upon information and belief, the
purpose of the July 17, 2005, amendments to Chapter 368A, and in particular those to N.R.S. §
368A.200(5)(d), was to specifically exiend the tax obligation as contained in Chapter 368A to
“aduit” entertainment establishments which were not then sabject to the Live Entertainment
Tax, inchuding a number of the Plaintiffs in this action. The samg amendments changed the
language of some provisions of Chapter 368A. Unless stated otherwise, all references herein
to the statutory provisions of Chapier 368A are to the current codified version attached hereto
ag Exhibit 2.

Spearmint Rhino operates a commercial establishiment at 3344 S, Highland Avenue, Las
Vegas, Nevada, 89109, whereupon live performance dance entertainment is presented to the
congenting adult public, The Defendants have taken the position that Spearmint Rhino is
subject to Chapter 3684, as amended, and have required Spearmint Rhino to pay the Live
Entertainment Tax as mandated therein,

Olympic Garden operates a commercial establishment at 1531 S. Las Vegas Boulevard, Las
Vegas, Nevads, 89104, whereupon live performance dance entertalnment is presented to the
consenting adult public. The Defendants have taken the position that Olympic Garden is
subject to Chapter 368A, as amended, and have required Olympic Garden to pay the Live
Entertainment Tax as mandated therein,

Sapphire operates & commercial cstablishment at 3025 Industrial Road, Las Vegas, Nevada,
89109, whereupon live performance dance entertainment is presented to the consenting adult

public. The Defendants have taken the position that Sapphire is subject to Chapter 368A, as

Pape 6 of 17

amended, and have required Sapphire to pay the Live Entertainment Tax as mandated therein,
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26.

27

28.

26.

30.

31“...m -

Crazy Horse operates a commercial establishment at 2476 Industrial Road, Las Vegas, Nevada,
89102, whereupon live performance dance entertainment 18 presented to the consenting adult
public. The Defendants have taken the position that Crazy Horse is subject to Chapter 3684,
as amended, and have required Crazy Horse to pay the Live Entertainment Tax as mandated
therein,

Treasures operates a commercial establishment at 2801 Westwood, Las Vegas, Nevada, §9109,
whereupon live performance daace entertainment is presented to the consenting aduit public.
The Defendants have taken the position that Treasures is subject to Chapter 368A, as amended,
and have required Treasures to pay the Live Entertainment Tax as mandated therein.

Scores operates a commercial establishment at 3355 South Procyon Avemue, Las Vegas,
Nevada, 89102, whercupon live performance dance entertainment is presented to the
consenting adult public. The Defendants have taken the position that Scores is subject o
Chapter 368A, as amended, and have required Scores to pay the Live Entertainment Tax as
mandated therein.

All of the facilities operated by the Plaintiffs have maximum occupancies of less than 7,500
persons.

The Plaintiffs all present upon their business premises some form of live “exotic™ performance
dance entertainment. Some of the Plaintiffs present live clothed and “topless” female
performance dance entertainment, and others of the Plaintiffs present live clothed, “topless™
and fully nude female performance dance entertainment; all of which is non-obscene. The
non-obscene performance dance entertainment presented on the establishments operated by the
Plaintiffs constitutes speech and expression, as well as & form of assembly, protected by not
only Article 1, §§ 9 and 10, of the Nevada Constitution, but by the First and Fourteenth

Amendments to the United States Constitution as well.

Chapter 368A is a lengthy and complex statute containing numerous and various provisions .
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32,

33.

34.

35.

36.

affecting the constitutionally protected conduct of the Plaintiffs, their agents, representatives,

entertainers and employees, as well as those individuals from the consenting adult audience
who would seek to view the enfertainment provided by the Plaintifls. Plaintiffs assert the
constitutional rights of their patrons as well in this action.

The Defendants take the position that pursuant to the definitions set forth in Chapter 368A,
Plaintiffs are obligated to pay the Live Enfertainment Tax since their establishments fall within
the definition of “live entertainment” found in N.R.S. § 368A.090, and since they are not
otherwise exempted frorm having to pay that tax.

Plaintiffs contend that the Live Entertainment Tax as mandated by Chapter 368A is both illegal
and unconstitutional, and for those reasons they do not desire fo pay those taxes. Nevertheless,
under threat of eximinal prosecution and/or the imposition of fines and other penalties against
them, Plaintiffs have, beginning at vatious times, paid the Live Entertainment Tax mandaicd
by Chapter 368 A,

Pursuant to N.R.S. § 368A.260, Plaintiffs each filed timely requests for refunds of the Live
Entertainment Tax they had paid, together with claims for the statufory interest provided for by
NR.S. § 368A.270 and § 368A.310.

To date, each request for refund has been denied by the Defendant Nevada Department of
Taxation, pursuant fo a one page leiter. Bach letter informed the Plaintiffs that the denial may
be appealed to Defendant Nevada Tax Comtuission pursuant to N.R.S. § 360.245 by filing a
written notice of appeal with the Defendant Department within thirty days of the service of the
denial letfer.

Each Plaintiff hag filed a timely writien notice of appeal with the Defendant Department of
Taxation. After the Plaintiffs and the Defendant Department had an opportunity to submit

briefing to the Defendant Nevada Tax Commission, a hearing was scheduled on July 9, 2007,

before the Defendant Commission to hear the appeal of the denials of the requests for refunds

Page 8 of 17

RA0143




Ll=A - - T ¥, T - T S

O R RO OR ORI RNl e e e e e e b
00 =~ 4 W B W M e D O e =3 Gy Wt B W N =

3

38.

39.

40.

4],

of the Live Entertainment Tax paid by the Plaintiffs for the tax periods of January, February,
March, and April, 2004,

After the hearing commenced on July 9, 2007, the Defendant Comunission voted to continue
the hearing until August 6, 2007, in order to give the parties an opportunity to submit
suppletmental materisls and information,

The Defendant Commission, afier considering the testimony, argument, and materials
submitted on July 9, 2007, and on August 6, 2007, issued a written decision denying Plaintiffs’
appeals on October 12, 2007, That ruling is attached hereto as Exhibit 4.

Pursuant to N.R.S. § 368A.290, “[wlithin 90 days after a final decision upon a claim filed
pursuant to this chapter is rendered” by the Commissicn, “the claimant may bring an action
against the Department on the grounds set forth in the claim.” 1t is pursvant to this provision
that Plaintiffs have filed this action.

Pursuant to N.R.S. 368A.300(3)(b), if the claimant is aggrieved by the decision of the “Nevada
Tax Commission rendered on appeal, the claimant may, within 90 days after the decision is
rendered, bring an action apainst the Board on the grounds set forth in the claim for the
recovery of the whole or any part of the amount claimed as an overpayment.”

Plaintiffs further filed this action in order to protfect thejr fundamenta! constitutional rights
from infringement by the enforcement of Chapter 368A, which they contend is unconstitutional
on its face as it 1) imposes a tax directly on “live entertainment;” an activity which is
protected by Article I, §§ ¢ and 10 of the Nevada Constitution as well as the First and
Fourteenth to the United States Constitution, therefore constituting a direct tax on “First
Amendment” freedoms and in particular on live exotic performance dance entertainment; 2)
applies only to a small number and category of speakers; 3) it is in violation of Article 10, §1

of the Nevada Constitution; and 4) it is an impermissible discriminatory tax which

discriminates based upon the content of speech and expression. In addition, N.R.5.
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42,

43,

44,

45,

368A.200({5)(a) precludes the taxation of live entertainment that “the State is prohibited from
taxing under the Constitution, laws or treaties of the United States or the Nevada Constitution.”
Because the Plaintiffs cannot be so faxed under cither the United States or Nevada
Constitutions, Plaintiffs are exempt from having to pay the Live Entertainment tax pursuant to
this exemption. These are the grounds which Plaintiffs set forth in their requests for refunds,
EXCERPTS OF THE TAX ON LIVE ENTERTAINMENT STATUTE
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth herein,
Chapter 36BA states, at N.R.S. § 368A.200(1), that “[e]xcept as otherwise provided in this
section, there is hereby imposed an excise tax on edmission to any facility in this State where
live entertainment is provided.” If the live entertainment is provided at a facility with a
maximum occupancy of less than 7,500, the rate of tax is 10% of the admission charge {0 the
facility plus 10% of any amounts paid for food, refreshments and merchandise purchased at the
facility. If the live entertainment is provided at a facility with a maximum occupancy of at
least 7,500, the rate of the tax is 5% of the admission charged to the facility.
Chapter 368A defineg an “[a]dmission charge” in N.R.S. § 368A.020 as:
[Tlhe total amount, expressed in terms of money, of consideration paid for the
right or privilege to have access to a facility where live entertainment is
provided. The term includes, without limitation, an entertainment fee, a cover
charge, a table resetvation fee, or a rsquired minimum purchase of food,
refreshments or merchandise.
Chapter 368A defines a “facility” in N.R.S, § 368A.060 as:
“(a) Any arga or premises where live entertainment is provided and for which
consideration is collected for the right or privilege of entering that arca or those
premises if the live entertainment is provided at:
(1) An establishment that is not a licensed gaming establishment; or
(2) A licensed gaming establishment that is Yicensed for less than 5t slot

machines, less than six games, or any combination of slot machines and
games within those respective limits.
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46,

47,

48,

49,

(b) Any area or premises where live entertainment is provided if the live
entertainment is provided at any other licensed gaming establishment.”

“[L]ive entertainment” is defined in N.R.S. § 368A.090 as:
“[Alny activity provided for pleasure, enjoyment, recreation, relaxation,
diversion or other similar purpose by a person or persons who are physically
present when providing that activity to a patron or group of patrons who are
physically present.”
This definition includes, among other activities, “[d]ancing performed by one or more
professional or amateur dancers.”
Chapier 368A. states, at N.R.8. § 368A.140(2), that the Defendant Depariment shall collect the
Live Entertainment Tax from non-gaming licensed taxpayers, such as is the case of the
Plaintiffs here, and is empowered to “adopt such regulations are necessary to carry out” that
collection.
N.R.S. § 368A.090(b) specifically excludes certain types of entertainment from the definition
of “live entertainment,” such as; insteumental ot vocal music if it “does not routinely rise to the
volume that interferes with casual conversation” and would not “generally cause patrons to
watch as well as listen”; occasional pesformances by employees who have primary job
functions other than performing; performances in certain licensed gaming establishments “as
long as performers stroil continuously throughout the facility” or if they “enhance the theme of
the establishment or attract patrons fo the areas of the performances”; entertainment that is
provided by patrons; animal behaviors for the purpose of education and scientific research; and
occasional dancing which, among other things, “primarily serves to provide ambience to the
facility.”
Pursuant to N.R.S. § 368A.200(5), the tax imposed by Chapter 368 is not applicable 10 a
variety of circumstances. Some of the exemptions include live entertainment that the State is

prohibited from taxing under the Constitation, Jaws or freaties of the United States or Nevada

Constitution; live entertainment that is not provided at a licensed gaming establishment if the
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50.

51,

52

53.

facility has a maximum seating capacity of less than 200; live entertainment that is provided at
a licensed gaming establishment that is licensed for less than 51 slot machines, less than gix
games, or any combination of slot machines and games within those limits, if the facility has a
maximum seating capacity of less than 200; merchandise sold outside the facility in which the
live entertainment is provided, unless the purchase of the merchandise entitles the purchaser to
admission to the entertainment; and music performed by musicians who move constantly
through the audience if no other form of live entertainment is afforded to the patrons.
Overpayments and refunds of the Live Entertainment Tax are addressed in N.R.S. § 368A.250,
which provides that if the Defendant Department determines that any tax has been
“erroneously or illegally collected or computed,” the Defendant Department must record the
fact and certify the amount owed and from whom it was collected to Defendant Board of
Examiners. If the amount is approved by the Defendant Board of Examiners, it is then credited
on any amount that is due from that person under Chapter 368A, with the balance refunded to
that person.

Chapter 368A provides, at N.R.S. § 368A.290(1), that the Defendant Nevada Tax Commission
is authorized to render a final decision upon claims for refunds under that chapter. Further, at
N.R.S. § 368A.300(2), Chapter 368A provides that a claim thereunder that is disallowed by the
Defendant Department may be appealed to the Defendant Commission,

COUNT I - DECLARATORY RELIEF

Plaintiffs incorporate herein by teference each and every paragraph above as though fully set
forth herein.

Chapter 368A is unconstitutional on its face and as applied to the Plaintiffs under Article 1, §§
9 and 10, and Asticle 10, §1, of the Nevada Consiitution as well as the First and Fourteenth
Amendments to the United States Constitution, for numerous and various reasons, including,

but not limited {o, the fact that: o
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(a)
(b)
(c)

@

©

(¥

(8)

(b}

(D)

o

)
(m)

()

(©)

®)

1t effectuates an impermissible prior restraint on speech and expression,
It fails to further any important, substantial or compelling governmental interest;

It permits restrictions on speech and expression that are greater than are essential to
further any asserted govermmental interests;

It permits restrictions on speech and expression that are not the least restrictive means
available;

It contains criteria that are both arbitrary and capricious and which are not sypported by
any legislative record;

It contains numerous and various terms and phrases which arc impermissibly vague,
and ambiguous, and the applicable definjtions as contained therein are impermissibly
and substantially overbroad judged in relation fo their plainly legitimate sweep;

It imbues the Defendants with unbridled discretion;

It impermissibly singles out constitutionally protected businesses for certain
regulations;

It violates the procedural and substantive due process rights of the Plaintiffs and others,
including but not limited to the customers and patrons who frequent Plaintiffs’
establishments;

It violates the privacy rights of the customers and patrons who frequent Plaintiffs’
establishments;

It violates Plaintiffs’ equal protection rights in that it unconstitutionally discriminates
against expressive businesses based upon the content of speech, and it further creates
and permits uneven ireatment in the exercise of constitutionally protected rights in the
State of Nevada, and therefore permits differing treatment amongst individuals who
desire to engage in constitutionally protected specch;

It is an impermissible direct tax on constitutionally protected freedoms;

It is a discriminatory tax that only impacis upon a small number and category of
speakers;

It is an imperissible discriminatory tax that discriminates based upon the content of
speech and expression;

It impermissibly requires a person or business to pay for the right to exercise a right
guaranteed by the Nevada and United States Constitutions;

It was enacted upon an insufficient record and is not justified on any factual or legal
ground;
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54.

53.

56.

57.

58.

(q) It violates the separation of powers doctrine; and

© The Nevada Tax Commission violated Plaintiffs” procedural due ptocess rights by
failing to provide a fair and impartial hearing.

Because the Live Entertainment Tax is an impermissible and/or unconstitational tax upon in
violation of Article I, §§ 9 and 10, and Article 10, §1, of the Nevada Constitution as well as the
First and Fourteenth Amendments to the United States Constitution, Plaintiffs are not subject
to payment of the Live Entertainment Tax pursuant to the provisions of N.R.S. §
368A.200(5)(a).

This Court has the anthority to declare the rights and other relations of the Plaintiffs and of the
Defendants, and should do so0 here.

Because of the questioned constitutionality of the Live Eniertainment Tax as required by
Chapter 368A, and because of the potential application of the exemption as contained in N.R.S.
§ 3638A.200(5)(aj in regard to the Live Entertainment Tax being applied to these Plaintiffs,
Plaintiffs are entitled to a declaration by this Court in regard to the constitutionality of Chapter
368A as well as the applicability of the exemption as confained in N.R.S. § 368A.200(5)(a).
For the reasons as set forth above, this Court should declare that the Live Entertainment Tax as
mandated by Chapter 368A is unconstitutional on its face and as applied to the Plaintiffs. Also
for the reasons as set forth above, this Court should declare that Plaintiffs need not pay the
Live Entertainment Tax as required by Chapter 368A both as a result of the constitutional
violations as enumerated above as well as the specific exemption as set forth in N.R.S, §
368A.200(5)(a), In addition, this Court shonid declare that the Defendants have violated the
constitutional rights of the Plaintiffs by requiring them to have paid the Live Entertainment
Tax for the 1ax period of Yanuary 2004 through April 2004, which are at issue in this action.

COUNT 1K ~ REQUEST FOR REFUND

Plaintiffs incorporate herein by reference each and every paragraph gbove as though fally set
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59.

60.

61,

62,

63.

65.

forth herein.,
Plaintiffs should not have been required to pay the Live Entertainment Tax as mandated by
Chapter 368 A both because it violates Article I, §§ 9 and 10, and Article 10, §1, of the Nevads
Constitution as well as the First sand Fourteenth Amendments to the United States Constitution
and because Plainﬁffs are exempt from paying the Live Entertainment Tax pursuant to the
provigions of N.R.S, § 368A.200(5)(a).
Both the Defendant Nevada Department of Taxation and the Defendant Nevada Tax
Commission erred in not granting Plaintiffs’ requests for refunds.
This Court has the power to grant Plaintiffs’ requests for refunds pursuant 1o N.R.S. §
368A.290 and N.R.8. § 368A.300, and should do so here.
As a direct and proximate result of Defendants® acts, Plaintiffs have been damaged in an
amount in excess of $10,000, plus interest thereon in an samount to be determined by the trier of
fact.

COUNT I - INJUNCTIVE RELIEF
Plaintiffs incorporate herein by reference each and every paragraph above as though fully set
forth hetein.
Any action taken or to be taken by the Defendants to enforce any portion of Chapter 368A
against Plaintiffs has been taken and will be taken under color of law, and has deprived and
will deprive Plaintiffs of their constitutional righis as set forth herein, and will cause them
irreparable harm for which compensatory damages are an inadequate remedy as a matter of
law.
The threat of enforcement of Chapter 368A is both great and immediate. In addition, Chapter
368A is both flagrantly and patently violative of Plaintiffs’ constitutional rights, There is no

other remedy at law which would suffice to protect Plaintiffs’ interests for the reasons above

.. Dumerated.
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66.

67.

The public interest weighs in favor of preventing deprivation of constitutional rights, and is
always scrved by enjoining an unconstitutional law.

Plaintiffs have a substantial likelihood of success of prevailing on their constifutional claims
against Chapter 3684, in that it is blatantly and patently unconstitutional. The Defendants will
suffer no harm by the entry of such an injunction, as there can be no legitimate governmental
interest in enforcing an unconstitutional law. In addition, the “balancing” of the equities tips in
favor of the Plaintiffs and in the entry of a preliminary injunction, due to the paramount
position of rights afforded under the First Amendment in comparison to the lack of harm
occasioned to the Defendants if such an injunction is granted,

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray that this Honorable Court enter judgment against Defendants,

which would include:

A,

A declaration that the Live Entertainment Tax under Chapter 368A is unconstitutional on its
face and as applied to the Plaintiffs; that Plaintiffs need not pay the Live Entertainment Tax as
mandated by Chapter 368A both because it violates Article I, §§ 9 and 10, and Asticle 10, §1,
of the Nevada Constitntion as well as the First and Fourteenth Amendments to the United
States Constitution, and because Plaintiffs are exempt from paying the Live Entertainment Tax
pursuant to the provisions of N.R.S. § 368A.200(5)(a); and that the Defendants have violated
the Plaintiffs’ constitutional rights by having required them to have paid the Live
Entertainment Tax in the past;

A preliminary and permanent injunction restraining the Defendants, as well as their officers,
agents, employees and representatives, from enforcing Chapter 368A against the Plaintiffs
and/or from collecting the Live Entertainment Tax against the Plaintiffs,

Entry of an order vacating the determinations of the Nevada Department of Taxation and the

Defendant Nevada Tax Commission denying Plaintiffs’ requests fqr refunds; b
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D. Entry of an order directing Defendant Nevada Department of Taxation to refund the Live
Entertainment Taxes paid by the Plaintiffs for the tax periods of January, February, March and
Apri} 2004, together with the statutory interest provided for by N.R.S. § 368A.270 and §
368A.310;

E. A permanent injunction requiring Defendant Nevada Tax Commission 1o record the payments
of the Live Entertainment Tax made by the Plaintiffs during those tax periods and to certify
those amounts to the Defendant State Board of Examiners, and further ordering the Defendant
State Board of Examiners to approve and authorize the refund from the State Treasury of alt
such Live Entertainment Tax payments that have been involuntarily made by the Plaintiffs
under Chapter 368A during those tax periods, together with interest as required by N.R.S. §
368A,270 and § 368A.310; and

F. Entry of %ch other and further zelief as the Court deems just and proper,
Y pewwher | 2010
DATED this :a? day of.Bebmﬁ% 2069-¢

SULLIVAN BROWN

e, ¥ove—

By: WILLIAM H, BROWN, ESQ.
Nevada Bar #7623

SULLIVAN BROWN

332 8. Jones Boulevard

Las Vegas, NV 89107
Telephone:(702) 471-0112
Faesimile: (702) 567-0116
Counsel for Plainiiffy

BRADILEY 1. SHAFER, ESQ.*
Michigan Bar #P36604
SHAFER. & ASSOCIATES, P.C.
3800 Capital City Blvd., Suite 2
Lansing, Michigan 48906-2110
Telephone: (517) 886-6560
Facsimile: (517) 886-6565
Co-Counsel for Plaintiffs
*Admiiied Pro Hac Vice
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Sapphire, THE POWER COMPANY, INC., d/b/a) Case No. 08A554970
Crazy Horse Too Gentlemen's Club, D.) Dept. No. Xl

WESTWOQOD, INC,, dib/a Treasures, and D.1.)
FOOD & BEVERAGE OF LAS VEGAS, L.L.C.
dfbla Scores,

Plaintiffs,

V5.

0
)
)
)
%
NEVADA DEPARTMENT OF TAXATION, )
NEVADA TAX COMMISSION, NEVADA )
STATE BOARD OF EXAMINERS, and )
MICHELLE JACOBS, in her official capacity )
only, )

)

)

)

Defendants.
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K-KEL, INC., d/b/a  Spearmint Rhino)

Gentltemen’s Club;, OLYMPUS GARDEN, INC.,)

dbta Olymic Garden; SHAC, LLC, dib/a) Case No. 08A554870
Sapphire; THE POWER COMPANY, INC., d/b/a) Dept. No. X|

Crazy Horse Too Gentlemen's Club, D.}

WESTWOQOD, INC., d/bfa Treasures; and D.1.}

FOOD & BEVERAGE OF LAS VEGAS, LLC,
dibla Scores;

Plaintifis,

V.

NEVADA DEPARTMENT OF TAXATION;
NEVADA TAX COMMISSION; and NEVADA
STATE BOARD OF EXAMINERS,

)
)
)
)
)
)
)
)
)
)
%
Defendants. g

ORDER
DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS' CLAIMS FOR REFUND AND MOTION TC DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.8.C. §1983 and DEFENDANTS' MOTION TQO COMPEL came on for

hearing on August 23, 2011,

David J. Pope, Senior Deputy Atforney General, Blake A. Decerr, Senior Deputy
Attorney General, and Vivienne Rakowsky, Deputy Attorney General appeared on behalf of
the Defendants; Willlam J. Brown, Esq. and Bradley J. Shafer, Esg. appeared on behalf of the
Plaintiffs; Mark E. Ferrario appeared on behalf of Plaintiff SHAC, LLC.

The Court having first requested that Defendants’ motion for partial summary judgment
and motion to dismiss be re-noticed and having considered the papers and pleadings
regarding the re-noticed motion and the motion to compel, as well as the oral argument

presented by all parties, hereby orders:
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DEFENDANTS' RE-NOTICED MOTION FOR PARTIAL SUMMARY JUDGMENT ON
THE PLAINTIFFS’ CLAIMS FOR REFUND AND MOTION TO DISMISS THE AS APPLIED
CHALLENGE TO THE LIVE ENTERTAINMENT TAX AND THE CLAIMS FOR DAMAGES
PURSUANT TO 42 U.8.C. §1983 is granted in part and denied in part.

With regard to Defendants' motion to dismiss and/or motion for partial summary
judgment in Case #08A554970 (“Case 2", this Court finds that the Defendants timely raised
the question regarding the procedural posture of the case and based on the Nevada Supreme
Court's decision in Southern California Edison, 127 Nev.Adv.Qp. 22 {2011) all claims are
dismissed and Case 2 shall proceed as a petition for judicial review pursuant to Chapter 2338
of the NRS. The Court having tolled the statute of limitations for thirty (30) days to allow
Plaintiffs thirfly (30) days to file a petition for judicial review, Plaintiffs shall have thirty (30)
days from August 23, 2011 to file a petition for judicial review pursuant to NRS 2338.130, ef
seq.

With regard to Defendants’ motion to dismiss and/or for partial summary judgment in
Case #0B6A533273 (“Case 1%, the motion is granted and all other claims including the "as
applied” challenge, the refund claims and the official capacity claim against Michelle Jacobs
are dismissed and Case 1 shall proceed as a facial challenge for declaratory relief only.
Briefs are fo be filed within thirty (30) days.

With regard to Defendants’' motion to dismiss and/or for partial summary judgment
regarding all 42 U.S.C. §1983 damages claims, the motion is granted and all such damages
claims are dismissed from Case 1 and Case 2.

With regard to Plaintiffs motion to remand Case 2 to the Nevada Tax Commission, the

maotion is denied.
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1 With regard to DEFENDANTS' MOTION TO COMPEL, this Court finds that any further

2 || discovery would be inappropriate and is hereby ordered cancelled.

3 IT IS 8O ORDERED.

4 DATED this}l day of October, 2011,
5

6

7

8

9 | Respectfully submitted:

10 || CATHERINE CORTEZ MASTO

" Attorney General
12
y n%?’/ 7
J. Pd eﬂ’”
14 Senior Deputy Attorney General

Attorney General's Qffice
555 E Washington, Suite 3900
[as Yegas, WY 88101
S
w
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CHAPTER 368A - TAX ON LIVE ENTERTAINMENT

GENERAL PROVISIONS
Definitions,
*Admission charge” defined,
“Board" defined.

“Business” defined.

“Business enfity” defined,

*Casual assemblrge” defined,
“Commission” defined,

“Tacility™ defined.

“Game” deflned, .

“Licensed gaming establishment” defined,
“Live enferfainment” defived.

“Shopping mall” defined.

“Slot machine” defined,

“Taxpayer” deflacd,

“Trade show” defined,

Natural persons who ate deemed fo be business entities,

ADMINISTRATION

Dutles of Board, Commission and Department; applicabiliy of chapters 360 and 463 of NRS.

Establishment of amount of tax Nability when Beard or Department defermines that taxpayer is nethng with
Intent to defraud Stoate or fo evrie payment of tax.

Maintenance and availabllity of records for determining lishility of taxpayer; linbility to taxpayer of lessee,
assignes or transferec of certain prowiises; penalty,

Expmination of reeords by Board or Depariment; payment of expenses of Board or Deparfment for

examinatlon of records outside State,

Confidentiality of recerds and files of Board and Department,

1
!

IMPOSITION AND COLLECTION

Iuposition and ameunt of tax; liability and relmbursement for payment; ticket for live enfectainment must
indicate whether tax is included in price of ficket; exemptions from tax,

Filing ef reports and payment of tax; deposlt of nmounts received in State General Fund,

Extension of time for payment; payment of interest during period of extension,

Credit for amount of (ax paid on account of certaln charges taxpayer is unahle to collect; violations,

' OVERPAYMENTS AND REFUNDS

Certification of excess nmount eollected; credit and refund.

Limitations on claimy for vefund or credit; form and contents of elaim; friture to file claim constitutes waiver;
service of notice of rejection of claln,

Interest on overpayments; disallowance of interest,

Injunction or other process to prevent collection of tax prohibited; filing of elaim is condition precedent to
maintaining action for refund,

Action for refund: Period for commencement] venue; walver,

Rights of claimant upen failure of Board or Department to mail notico of action on claim; alloeation of
Judgment for claimant,

AHewance of Interest in judgment for amount illegatly collected.

Standing to recover,

Action for recovery of erroncous yefund; Jurisdiction; venue; prosecution,

Cancellation of iflegal.determination,

MISCELLANEOUS PROVISIONS

_ Prohiblted acts} penally.
Revocatlon of gaming Hicense for failure to report, pay ov trafthfuily account for fax.
Remedies of State are cumulative.

10/21/2013
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GENERAL PROVISIONS

NRS 368A,010 Definitlons. As used in this chapter, unless the context otherwise requires, the words and terms defined
in NRS 368A.020 to 368A,115, inclusive, have the meanings ascribed to them in those sections,

(Added to NRS by 2003 ial Session, 146; A 2005, 2480; 2005, 22nd Specinl Session, 140)

NRS 368A.020 “Admission charge” defined. *Admission charge” means the total amount, exprossed in terms of
maoney, of consideration paid for the vight or privilege to have access to a facility where live entertainment is provided, The
term includes, without limitation, an entertainment’ fee, & cover charge, a table reservation fee, or a required minimum
purchass of food, refreshments or merchandise,

(Added to NRS by 2003, 20th Special Session, 146; A 2005, 2481)

NRS 368A.030 “Board” defined. “Board” means the State Gaming Control Board.
(Added to NRS by 2003, 20th Special Sessjon, 146)

NRS 368A.040 “Business” defined, “Business” means any activity engaged in or caused 1o be ehgaged in by a business
entig with the object of gafn, benoefit or advantage, either divect or indirect, to any person or governmental entity,

{Added to NRS by 2003, 20th Special Session. 146)

NRS 368A,050 “Business entity™ defined.

1. “Business entity” includes:

{a) A corporation, partnership, proprietorship, limited-liability company, business associatlon, jolnt venture, limited-
liahility pavtnership, business trust and their equivalents organized under the laws of this State or another jurisdiction and any
other type of entity that engages in business,

(b) A natural person engaging in a business if that person is deemed to be a business entity pursuant to NRS 368A.120,
2. The term does not include a governmental entity,

(Added to NRS by 2003, 20th Special Session, 146)

NRS 368A4.053 “Casual assemblage” defined. “Casual assemblage” includes, without limitation:

{. Participants in conventions, business meetings or tournaments governed by ghapter 463 of NRS, and their guests,; or

7. Persons celebrating a friend’s or family member’s wedding, birthday, anniversary, graduation, religious ceremony or
similar oceasion that is generally recognized as customary for celebration,

(Added to NRS by 2003, 2480)

NRS 368A.055 “Commission” delined, "Commission” means the Nevada Gaming Commission,

{Added to NRS by 2005, 22nd Special Segsion, 140)

NRS 363A.060 “Facility” defined,

1, “Facility” means;

(8} Any ares or premises where live entertainment is provided and for which consideration s collected for the right or
privilege of entering that area or those premises if the live entertainment is provided at:

(1) An establishment that is not a licenaed gaming establishment; or
(2) A licensed gaming establishment that is licensed for less than 51 slot machines, less than 6 games, or any
combination of slot machines and gamesiwithin those respective limits.

(b) Any arca ot premises where live 'entertainment is provided if the live entertainment is provided at any other licensed
gaming estabhlishment.

2, “Facility” encompasses, if live entertainment is provided at a licensed gaming establishment that is licensed for:

(a) Less than 51 slot machines, less than 6 games, or any combination of slot machines and games within those respective
limits, any area or premises where the live entertainment Is provided and for which consideration is collccted, from one or
. more patrans, for the right or privilege of entering that avea or these premises, even if additional consideration is collected for
the right or privilege of entering a smaller venue within that area or those premises; or

(b) At least 51 slot machines or at least 6 games, any designated area on the premises of the licensed gaming
establishment within which the live entertainment Is provided,

{Added to NRS by 2003, 20th Special Session, 147; A 2003, 248])

NES 368A.070 “Game” defined, “Game” has the meaning ascribed to it in NRS 463.0152.
{Added to NRS by 2003, 20th Special Session. 147)

NRS 368A.080 “Licensed gnming establishment” defined, “Licensed gaming establishment” has the meaning ascribed
to it in NRS 463.0169,
(Added to NRS by 2003, 20th Special Session, 147)

http:/fwww leg state.nv.us/nes/NRS-368 A html 10/21/2013
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NRS 368A.090 “Live entertainment™ defined,

i, “Live entertainment” means any activity provided for pleasure, enjoyment, recreation, relaxation, diversion or other
simifar purpose by & person or persons who are physically present when providing that activity to a patron or group of
patrons who are physically present.

2, The term: .

(#) Includes, without limitation, any one or more of the follawing activities:

(1) Music or vocals provided by one ot mote professional or amateur musiclans or vocalists;
(2; Dancing performed by one or mare professional or amatewr dancers or performers;
3) Acting or drama provided by one or more professional or amateur actors or players;
4y Acrobatics or stunts provided by one or more professional or amateur acrobats, performers or sfunt persons;
(5) Animal stunts or performances induced by one of more animal handlers or trainers, except as otherwise provided in
subpavagraph (7) of paragraph (b}
(6) Athletic or sporting contests, events or exhibitions provided by one or more professional or amateur athletes,
sportsen or sporfswomen; :
f{‘?) Comedy or magic provided by one or more professional or amateur comedians, magicians, ilusionists, entertainers
or performers;
: (A show or production involying any combination of the activities described in subparagraphs (1) to (7), inclusive;
an
(9 A performance invalving one or more of the ectivities described in this paragraph by a disc jockey who presents
recorded musie, Fo:;ﬁh‘?_lll!ﬂlﬂmﬁthi&—subs&cﬁon;aﬁdiscjﬂckcy‘sh alFnot-be-deemed-to-have-engaged. in-a-performance
invalving one or _miore.of the activities described in this paragraph if the disc jockey. generally Jimits. his or her.interaction

with patrons fo_Ilntroducing the jecorded music, making_announcements. of geneial intergst to patrons, and_explaining,
encotiraging of directing parti Gi'p'ﬁmjﬁﬁ?ﬁﬁmmhﬁ e T
by Excludes, without limitation, any ane or more of the following activitles:

(1) Instrumental or vacal music, 'which may or may not be supplemented with commentary by the musicians, in a
vestaurant, lounge or similar area if such music does not routinely rise to the voluthe that interferes wi casual conversation
and if such mustc would not generally cause patrons to walch s well as listen,

{2) Occasional performances by om {:)yees whose primary job fimction is that of preparing, selling or serving food,
refreshiments o beverages to patrons, if such performances are not advertised as entertainment to the public;

(3) Performances by performers of any type if the performance occwrs in a licensed gaming establishment other than a
lirensed gaming establishment that is licensed for less than 31 slot machines, less than 6 games, or any combination of slot
machines and games within those respective limits, as long as the performers strofl continuously throughout the facility;

(4) Performances in areas other than in nightcubs, lounges, restaurants or showrooms, if the performances occur ina
licensed gaming establishment othet than a licensed gaming establishment that is licensed for less than 51 slot machines, less
than 6 games, or any combination of slot machines and games within those respective Limits, which enhance the thems of the-
establishment or attract patrons to the areas of the performances, as long as any seating provided in the immediate area of the
performers is limited to seating at slot machines or gaming tables;

(5) Television, radis, closed eircuft or Internel broadcasts of live entertainment;

(6) Bntertainment provided by a patron or patrons, including, without limitation, singing by patrons or dancing by or
between patrons;

(7) Animal behaviors induced by animal trainers or caretakers primarily for the purpose of education and scientific
research; and

(8} An occasional activity, including, without limitation, dancing, that;

{1} Dioes nof constitute a performance;

(1) Is niot advertised as enterfainment to the public;

{11D) Primarily serves to provide ambience fo the facility; and

(1V) Is conducted by an employee whose primary job function is not that of an enter(ainer,
(Added to NRS by 2003, 20th Specisl Session, 147; A 2003, 2481)

NRS 368A4.097 “Shopping mall® defined. “Shopping mall” includes any area or premises where multiple vendors
assemble for the primavy purpose of selling goods or services, regardless of whether consideration is collected for the right or
privilege of entering that area or those premises.

{(Added to NRS by 2005, 2480)

NRS 368A,100 “Slot machine” defined. “Slot machine” has the meaning ascribed to it in NRS 463.0191,
(Added to NRS by 2003, 20th Special Sesslon, 147)
i

NRS 368A,110 “Taxpayer” defined. “Taxpayer” means:

1. If Hve enterlainment that is taxable undes this chapler is provided at a licensed gaming establishment, the person
licensed to conduct gaming at that establishment,

2, Except as otherwise provided in subsection 3, If live entertainment that is taxable under this chapter is not provided at a
licensed gaming establishment, the owner or operator of the facility where the live entertainment is provided,

3. 1f live entertainment that is taxable under this chapter is provided at a publicly owned faciﬁty or on public land, the
person who collects the taxable receipts.

(Added to NRS by 2003, 20th Special Sessian, 147)

NRS 368A.115 “Trade show” defined, “Trade show” means an event of limited duration primarily attended by
members of & particular trade or industry for the purpose of exhibiting their merchandise ot services or discussing matters of

bitp:/fwww.leg state.nv.us/nrs/NRS-368 A, html ' 10/21/2013
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interest to members of {hat trade or industry,
{Added to NRS by 2005, 2480)

NRS 368A.120 Natural persons who are deemed to be business entities. A natural person engaging in a business shall
be deemed to be a business entity that js subject to the provisions of this chapter if the person is yequired to file with the
Internal Revenue Services a Schedule C (Form 1040), Profit or Loss From Business Form, or ts equivalent or successor form,
or 4 Schedule E (Form 1040), Supplemental Income and Loss Form, or its equivalent or successor form, for the business.

¢{Added to NRS by 2003, 201h Special Session, 147)
: ADMINISTRATION

NRS 368A.140 Duties of Board, Commission and Deparfment; applicability of chapters 360 and 463 of NRS.

1. The Board shall collect the tax imposed by this chapter from taxpayers who are licensed gaming establishments, The
Commission shall adopt such regulations as are necessary to carry out the provisions of this subsection, The regulalions muost
l(}:e gdopted in accordance with the provisions of chapter 233B of NRS and must be codified in the Nevada Administrative

ode.

2. The Department shall:

ag Collect the tax imposed by this chepter from all other taxpayers; and

b} Adopt such regulations as are necessary to cairy out the provisions of paragraph (a).

. For the purposes of:

(a) Subsection 1, the provisions of ch%m;c_r 463 of NRS relating fo the payment, collection, administration and enforcement
of gaming license fees and taxes, including, without limitation, any pravisions relating to the imposition of penalties and
interest, shall be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed by this
chapter to the extent that those provisions do not conflict with the provisions of this chapter,

(b) Subsection 2, the provisions of chaptor 360 of NRS relating lo the payment, collection, administration and
enforcement of taxes, including, without limitation, any provisions relating to the Imposition of penaities and inferest, shall
be deemed to apply to the payment, collection, administration and enforcement of the taxes imposed by this chapter to the
extent that those provizions do nat conflict with the provistons of this chapter.

4. To ensure that the tax imposed by NRS 368A,200 is collected fairly and equitably, the Commission, the Board and the
Department shali:

(a) Jointly, coordinate the administration and collection of that tax and the regulation of taxpayers who are liable for the
payment of the tax, i

{b) Upon request, assist the other agerlcies in the collection of that tax,

(Added to NRS by 2003, 20th Special Sesston, 149; A 2003, 220d Special Session, 140}

NRS 368A.150 Establishment of amount of tax lability when Board or Departnent defermines that taxpayer is
acting with intent to defraud State or to evade payment of {ax,

1. IR .

(a) The Board determines that a taxpayer who is a licensed gaming establishment is taking any action with intent to
defraud the State or to evade the payment of the tax or any part of the tax imposed by this chapter, the Board shail establish
an amount upon which the tax imposed by this chapter must be based.

éb) The Department determines that a*taxpayer who is not a licensed gaming establishrent is taking any action with Intent
to defraud the State or to evade the payment of the tax or eny part of the tax imposed by this ¢hapter, the Department shali
establish an amount upon which the tax imposed by this chapter must be based.

3, ‘The amount established by the Board or the Department pursuant to subsection | must be based upon the tax Hability
of business entllies that are deemed comparable by the Board or the Departinent to that of the taxpayer.

(Added to NRS by 2003, 20th SpeciafSessicn, 152)

NRS 368A.160 Maintensuce and nvaifability of records for determining Hability of taxpayer; liability to taxpayer
of lessee, assignee or fransferee of certain premises; penalty.

1, Bach person responsible for maintaining the records of a taxpayer shall:

(a) Keep such records as may be necessary to determive the amount of the liability of the taxpayer pursuant to the
provisions of this chapter; :

(b) Preserve those records for:

(1) At least 5 years if the taxﬁayer is a licensed gaming establishment or until any litigation or prosecution pursuant to
this chapter is finally determined, whichavey is longer; ar

{2) At least 4 years if the taxpayer Is not a lcensed gaming establishment or until any liligation or prosecution
pursuant lo this chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Board or the Department upon demand at reasonabls times doring
regular buginess kours. i

3, The Commission and the Department may adopt regulations pursuant to NRS 368A.140 specifying the types of records
which must be kept to determine the amount of the liability of a taxpayer for the tax imposed by this chapter,

3, Any agreement that is entered into, modified or extended after January 1, 2004, for the lease, assignment or transfer of
any premises upon which any activity subject to the tax imposed by this chapter Is, or thereafier may be, conducted shall be
deemed 10 include = provision that the taxpayer required to pay the tax must be allowed access to, upon demand, all books,
records and financial papers held by the lessee, assignee or transferse which must be kept pursuant to this section. Any
person conducting activities subject to the tax imposed by NRS 368A.200 who fails to maintnin or disclose his or her records
pursuant to this subsection is liable to the taxpayer for any penally paid by the taxpayer for the late payment or nonpayment

http:/fwww.leg.state nv.us/nrs/NRS-368 A html 10/21/2013
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of the tax causod by the failure to maintain or disclose records.
4, A person who violates any proviston of this section is guilty of a misdemeanor.

{Added 10 NRS by 2003, 20th Special Session, £50; A 2003, 22nd Special Session, 141)

RS 368A.170 Examination of records by Beard or Department; payment of expenses of Board or Department for
examination of vecords outside State,

f, T?dvcrify the accuracy of any repart filed or, if no report is filed by a taxpayer, to determine the amount of tax required
to be paid: '

(8) The Board, or any person authorized in writing by the Board, may exatine the books, papers and records of any
licensed gaming establishinent that may be liable for the tax imposed by this chapter.

(b) The Department, or any person authorized in writing by the Department, may examine the books, papets and records
of any other person who may be liable for the tax imposed by this chapter,

2. Any person who may be liable for the tax imposed by this chapter and whao keeps outside of this State any books,
papers and records relating thereto shall pay to the Board or the Department an amount equal to the allowance provided for
state officers and employees generally while traveling outside of the State for each day or fraction thereof during which an
employee of the Board or the Department is engaged in examining those documents, plus any other actual expenses incurred
by the employee while the employee is absent from his or her regular place of employment to examine those documents.

(Added to WRS by 2003, 20th Special Session, 151)

NRS 368A.180 Confidentiality of records and files of Board and Departiment,

1. Except as otherwise provided in this section and NRS 239.0115 and 360,230, the records and files of the Board and the
Department coneerning the administration of this chapter are confidential and privileged, The Board, the Depariment and any
employee of the Board or the Department engaged in the administration of this chapter or charged with the custody of any
such recovds or files shall not disclose any information obtained from the records or files of the Board or the Department or
from any examination, investigation or hearing authorized by the provisions of thiz chapter, The Board, the Department and
any employee of the Board or [he Departiment may not be required to produce any of the records, files and information for the
inspection of any person or for use in any action or proceeding.

2. The records and files of the Board and the Depariment concerning the sdministration of this chapter are not
confidential and privileged in the following cases:

(a) Testimony by a member or employee of the Board or the Department and production of records, files and information
an behalf of the Board or the Department or a taxpayer in any action or proceeding pusuant to the provisions of this chapter,
if that testimony or the records, files or information, or the facts shown thereby, are directly involved in the action or

proceeding, . . .

(b) Deﬁvery to a taxpayer or his or flor authorized representative of a copy of any repott ot other document filed by the
taxpayet purshant to this chapter, ;

(? Pyblication of statisties so classified as to prevent the identification of a particular person or document,

{d) Exchanges of information with the Internal Revenue Service in accordance with compacts made and provided for in
such cases, .

(c) Disclosure in confidence to the Governor or his or her agent in the exercise of the Governor’s eneral supervisory
powers, or to any person authorized to audit the ascounts of the Board or the Department in pursuance of an audit, or to the
Attomey General or other legal representative of the State in connection with an action or proceeding pwsuant to this
chapter, or to any agency of this or any ather state charged with the administration or enforcement of laws relating to
taxation. ;

(Added to NRS by 2003, 20th Special Session, 151; A 2007, 2093)

IMPOSITION AND COLLECTION

NRS 368A.200 Imposition and amount of tax; lability and reimbursement for payment; ticket for live
entertalnment must indicate whether tax Is incladed n price of ticket; exemptions from tax.

1. Bxcept as otherwise provided in this section, there is hereby imposed an excise tax on admission to any facility in this
State where live entertainment is provided, If the live enterfainment is provided at @ facility with a maximum occupancy of:

{a} Less than 7,500 petsons, the rate of the tax is 10 percent of the admission charge to the facility plus 10 percent of eny
amounts paid for food, refreshments and merchandise purchased at the facility.

(b) At least 7,500 persons, the rate of the tax is 5 percent of the admission charge to the facility,

2. Amounts paid for:

{s) Admission charges collected and retained by a nonprofit religious, charitable, fraternal or other organization that
qualifies as a tax-exempt organization pursuant to 26 U.S.C. § 501(c), or by a nonprofit corporation orgenized or existing
under the provisions of ghapter 82 of NRS, are not taxable pursuant to this section.

(b) Gratuities directly or indirectly remitted to persons employed at a facility where live entertainment is provided or for
service charges, including these imposed in connection with the use of credit cards or debit eards, which are collected and
retained by persons other than the taxpayer are not taxable pursuant to this section.

3, A business entity that collects any amount that is taxable pursuant to subscetion 1 is Hable for the tax imposed, but is
entitled to colleet reimbursement from arty person paying that amount,

4, Any ticket for Hve entertainmenttmust state whether the tax imposed by this section is included In the price of the
ticket, If the ticket does not include such a statement, the taxpayer shall pay the tax based on the face amount of the ticket.

5. The tax imposed by subsection 1 does not apply te:

(=) Live entertainment that this State js prohibited from taxing under the Constitution, laws or treaties of the United States
or the Nevada Constitution, ; .

H
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i

(b) Live entertainment that Is provided by or entirely for the benefit of a nonprofit religious, charitable, fraternal or ofher
organization that qualifies as 4 tax-exempt organization purswant to 26 U.S.C. § 501(c), or a nonprofit corporation organized
or existing under the provisions of chapier 82 of NRS,

() Any boxing contest or exhibition governed by the provisions of chapter 467 of NRS.

(d) Live entertainment that is not provided at a licensed gaming establishment if the facility in which the live
sntertaliment is provided has a maximum occu?ancy of fess than 200 persons.

(e) Live entertainment that is provided at a licensed gaming establishment that is licensed for less than 31 slot machines,
less than 6 gamcs, or any combination of slot machines and games within those respective limits, if the facility in which the
live entertainment is provided has a maximum occupancy of less than 200 persons.

(D Merchandise sald outside the facility in which the live entertainment is provided, unless the purchase of the
merchandise entitles the purchaser to admission to the entertainment,

) Live entertainment that is provided at a trade show,

¢h) Music performed by musicians who move constantly through the audience if no other form of live entertainment is
affarded to the patrons,

(i} Live entertainment that is provided at s licensed gamin§ establishment at private meetings or dinners nttended by
members of a particular organization or by a casual assemblage if the purpose of the event is not primarily for entertaimment.

() Live entertainment that is provided in the common area of a shopping mall, unless the entertainment is provided in a
facility located within ¢he mall, '

(k} Food and product demonstrations provided at a shopping mall, a craft show or an establishment that sells grocery
products, housewares, hardware or other suppHes for the home.

(D) Live entertainment that is incidental to an amusement ride, a motion simulator or a similar digital, electronic,
mechanical or electromechanical attraction. For the purposes of this paragraph, live entertainment shall be deemed to be
incidental to an amusement ride, § mbtion simulator ot a similar digital, electronic, mechanica! or glectromechanical
attraction 1€ the live entertainment is:

(1) Not the predominant element of the attraction; and
(2) Not the primary purpose for which the public rides, atlends or otherwise participates in the atiraction,

(m) Live entertainment that is provided fo the public in an outdoor area, without any requirements for the payment of an
admission charge or the purchase of any food, refreshinents or merchandise.

(n) An outdoor concers, unless the concert is provided on the premises of a licensed gaming establishment,

(o) Beginning July 1, 2007, race events scheduled at 4 race track in this Stats as a part of the National Association for
Stock Car Auto Racing Nextel Cup Series, or its successor racing series, and all races associated therewith.

(p) Beginning July 1, 2007, a baseball contest, event or exhibition conducted by professional minor league baseball
players at a stadium in this State. i

(q) Live entertainment provided in a restaurant which is incidental fo any ather activities conducted in the restavrant or
which only serves as ambience so long as there i3 no charge fo the patrons for that entertainment.

6. The Commission may adopt regulations establishing a procedure whereby a taxpayer that is a licensed gaming
establishment may request an exemption from the tax pursuant to paragraph (q) of subsectlon 5. The regulations must require
the taxpayer to seek an adminisivative ruling from the Chair of the Board, provide a procedure for appealing that ruling to the
Commission and further describe the forms of incidental or ambient entertainment exempted pursuant to that parageaph,

7. As used in this section, “maximuym oceupency” means, In the following order of priority:

{2} The maximum occupancy of the facility in which live entertainment is provided, as determined by the State Fire
Marshal o the Jocal governmental agency thal bas the authorlty to determine the maximum occupanocy of the facility;

{b) If such a maximum occupancy has not been determined, the maximum occupancy of the facility designated in any
pennit required to be obtained fn order to provide the live entertainment; or

(c) If such a permit does not designate the maximum occupancy of the facility, the actual seating capacity of the facility in
which the live entertainment is provided,

(Added to NRS by 2003, 20th Special Session, 147; A 2005, 2483; 2005, 22nd Speciai Session, 142; 2007, 3433)

NRS 368A.220 Filing of reports and payment of tax; deposit of amounts received In State Geneval Fund,

1. Except as otherwise provided in this section:

(f? Each taxpayer who is 2 licensed gaming cstablishment shall file with the Board, on or before the 24th day of each
manth, a repott showing the amount of all taxable receipts for the preceding month or the month in which the taxable events
oceurred, The report must be in a form proscribed by the Board.

() All other taxpayers shatl file with the Depatiment, on or before the last day of each month, a report showing the
amonnt of all taxable receipts for the preteding tnonth, The report must be i a form preseribed by the Depariment,

2. The Board or the Department, if it deems it necessary to ensure payment to or facilitate ﬂ‘:e collection by the State of
the tax imposed by NRS 368A.200, may require yeporis to be filed not later than 1) days afler the end of each calendar

uarter, !
! 3, Each report required to be filed by this section must be accompanted by the amount of the tax that is due for the period
covered by the report,

4. Thé Board and the Department shall deposit afl taxes, interest and penalties it receives pursuant ta this chapter in the
State Treasury for credit to the Staie General Fund,

{Added to NRS by 2003, 20th Special Session, 149; A 2003, 2484)

NRS 368A.230 Extension of time for payment; payment of interest during period of extension. Upon written
application made before the date on which payment must be mads, the Board or the Department may, for good cause, extend
by 30 days the time within which a taxpayer is required to pay the (ax imposed by this chapter. If the tax is paid during the
period oty exlension, no penalty or late charge may be imposed for failure to pay at the time required, but the taxpayer shall

http/fwww. Jeg.state.nv.us/nrs/NRS-368 A html 10/21/2013
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pay inferest at the rate of 0.75 percent ‘per month from the date on which the amount would have been due without the
extensionr until the date of payment, unless otherwise provided in NRS 360.232 or 360.320.

{Added to NRS by 2003, 20th Speeial Session, 150; A 2011 3144)

NRS 368A.240 Credit for amount of tax paid on account of certain charges faxpayer is unable to cellect;
violations.

1. If a taxpayet: i

(a) Is unabie to collect all or part of an admission charge or charges for food, refreshments and merchandise which were
included in the taxable recelpts repmted for a erevious reporting period; and

(b) Has taken a deduction on his or her federal income tax rveturn putsuant to 26 U.S.C. § 166(a) for the amount which the
taxpayer is unable to collect,
<+ the taxpayer is entitled to receive a credit for the amount of tax paid oo account of that uncollected amount. The eredit may
be used against the amount of tax that thé taxpayer is subsequently required to pay pursuant to this chapter.

2. If the Internal Revenus Service disallows a deduction described in paragraph (b) of subsection 1 and the taxpayer
claimed a credit on a return for a provieys reporting period pursuant to subsection 1, the taxpayer shall include the amount of
that credit in the amount of taxes reported pursuant to this chapter in the first return filed with the Board or the Department
after the deduction is disallowed. !

3, If a taxpayer collects all or part of an admission chaige or charges for food, refreshments and merchandise for which
the taxpayer clained a credit on a return for a previous reporting peripd pursuant to subsection 2, the taxpayer shall include:

{a) The amount collected in the charges reported pursuant to paragraph (g) of subsection 1; and

(b) The tax payable on the amount collected in the amount of taxes re orted,

w in the first return fled with the Board or the Department afier that collection.

4, Except as otherwise provided in subsection 5, upon determining that & taxpayer has filed a return which contains one or
more violations of the provisions of this section, the Board or the Department shalk:

(&) For the first return of any taxpayer that contains one or mose violations, issue a letter of warning to the texpayer which
provides an explanation of the violation or violations contained in the return.

(b) For the first or second return, other than a refurn described in paragraph (a), in any calendar year which contains one or
more violations, assess a penalty equal to the amount of the tax which was not reported.

(c) For the third and each subsequent return in any calendar year which contains one or more violations, assess a penalty
of three times the amount of the tax which was not reported.

5. For the purposes of subsection 4, if the first violation of this section by any faxpayer was determined by the Board or
the Department through an audit which covered more than one return of the taxpayer, the Board or the Departiment shall treat
all returns which were determined through the same andit to contain a violation or vielations in the manner provided in
paragraph (a) of subsection 4,

{Added to NRS by 2003, 20th Special‘ Bession, 152)

! OVERPAYMENTS AND REFUNDS

NRS 368A.250 Certification of exéess amount collected; eredit and refund. 1f the Department determines that any
tax, penalty or interest it is required to cbllect has been paid more than once or has been ervoncously or illegally collected or
computed, the Department shail set forth that fact in its records and shall certify to the State Board of Examiners the amount
collected in excess of the amount fegally due and the person from whom it was collected or by whom it was paid. If epproved
by the State Board of Examiners, the excess amount collected or paid must, after being credited against any amount 'Slen due
from the person in accordance with NRS.360.236, be refunded to the parson or his or her successors in interest,

(Added to NRS by 2003, 20th Special Session, 153; A 2009, 66)

NRS 368A.260 Limitations on claims for refund or credit; form and contents of ¢Iaim; fallure to file claim
constitutes waiver; service of notice of rejection of claim,

1. Except as otherwise provided in NRS 360,235 and 3G0,395:

{a) No refimd may be allowed unless a ciaim for it is filed with:

El) The Board, if the taxpayer is a licensed gaming establishment; or
2} The Department, if the taxpayer is not a licensed gaming establishment,

“ A claim must be filed within 3 years after the last day of the month following the reporting period for which the
overpayment was made. .

éb] No credit may be allowed after the expiration of the petiod specified for filing claims for refund unless a claim for
credit is filed with the Board or the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is founded.

3. Tailure to file & claim within the time prescribed in this chapter constitutes a waiver of any demand against the State on
account of overpayment. .

4, Within 30 daﬁs after rejecting any claim in whole or in part, the Board or the Department shall serve notice of its action
on the ¢claimant in the manner (Enrescribed for service of notice of a deficiency deternyination,

(Added to NRS by 2003, 20th Special Session, 153)

NRS 368A.270 Interest on overpayments; disallowance of interest,

1. Except as otherwise provided in this section und NRS 360.320, interest must be paid upon any overpayment of any
amount of the tax imposed by this chapter in accordance with the provisions of NRS 368A.140.

2. I the overpayment is paid to the Depariment, the interest must be paid at the rate set forth in, and in accordance with
the provisions of, NRS 3602937, i

http:/fwww leg.state. mv.us/mrs/N RS-368A.html 10/21/2013
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3. If the Board or the Department: determines that any ovetpayment has been made Intentionally or by reason of
carelessness, the Board or the Department shali not allow any interest on the overpayinent.

(Added to NRS by 2003, 206 Special Session, 153; A 2607, 913)

NRS 368A.280 Injunction or other process to prevent collection of tax prohibited; filing of claim Is condition
precedent to maintaining actien for refund.

1, No injunction, writ of mandate or other legal or cquitable process may issue in any suit, action or proceeding in any
court against this Stafe or against any officer of the State to prevent or enjoin the collection under this chapter of the tax
imposed by this chapter or any amount of tax, penalty or Interest required to be collected.

2. No suit or proceeding may be maintained in any court for the recovery of any amount ulieged to have been erroneously

or illegally determined or collected unless a claim for refund or credit has been filed.

(Added to NRS by 2003, 20th Special Session, 154)

NRS 368A,290 Action for vefund: Period for commencement; venue; waiver,
1. Within 90 days after a final decision upon a claim filed pursuant to this chapter is rendered by:
2) The Commission, the claimant may bring an action against the Board on the grounds set fortrl in the claim.
b) The Nevada Tax Commission, the clalmant may bring an action against the Department on the grounds set forth in the
claim. :

2. An action bronght pursuant to subsection 1 must be broaght in a court of competent jurisdiction in Carson City, the
county of this State where the claimant resides or maintains his or her principal place of business or a county jn which any
relevant proceedings were conducted by the Board or the Department, for the recovery of the whole or any partt of the amount
with respect to which the claim has been disallowed.

3. Failure to bring an action within the time specificd constitutes a walver of any deinand against the State on rccount of
alleged overpayments.

(Added to NRS by 2003, 20th Special Session, 154; A 2005, 22nd Special Session, 143)

NRS 368A.300 Rights of claimaut upon failure of Board e¢r Department fo mail notice of action on claim;
allocation of judgment for clasmant,

1, If the Board fails to mall notice of action on a claim within 6 months after the ¢laim is filed, the claimant may consider
the clalm disallowed and file an appeal with the Commission within 30 days after the last day of the 6-month peviod,

2. If the Department fails to mail notice of action on & claim within 6 months afler the claim is filed, the claimant may
consider the claim disallowed and file an appeal with the Nevada Tax Commission within 30 days after the last day of the 6-
maonth period,

3, Iligthe claimant is aggrieved by the decision oft

{a) The Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered, bring an action
against the Board on the grounds set forth in the laim for the recovery of the whole or any patt of the amount claimed as an
overpayment, i

(b) The Nevada Tax Comimission repdered on appeal, the claimant may, within 90 days after the decision is rendered,
bring an action against the Department on the grounds set forth in the claim for the recovery of the whole or any part of the
amount claimed #s an overpayment. <

-4.t If judgment is rendered for the plaintiff, the amount of the judgment must first be credited towards any tax due from
the plaintiff. X

Sp. The balance of the judgment must be refunded to the plaintiff,

{Added to NRS by 2003, 20th Special Segsion, 154; A 2003, 22nd Special Session, 143)

NRS 368A.310 Allowance of interest in judgment for amount illegally collected. In any judgment, interest must be
allowed at the rate of 3 percent per annum upon the amount found to have been illegally collected from the date of payment
of the amount to the date of allowance of credit on account of the judginent, or to a date preceding the date of the refund
warrant by not more than 30 days, The date must be determined by the Boavd or the Department.

{Added to NRS by 2003, 20th Special Session, 154; A 2011, 3144)

NRS 368A.320 Standing to recover. A judgment may not be rendered n favor of the plaintiff in any action brought
against the Board or the Depariment to recover any amount paid when the action is brought by or in the name of an assignee
of the person paying the amount or by any person other than the person who paid the amount.

(Added to NRS by 2003, 20th Special Session, 135)

NRS 368A.33¢ Action for recovery of erroneous refund: Jurisdiction; venue; prosecution,

1. The Board or the Department may recover a refund or any part thereof which js emoneously mude and any credit or
part thereof which is erroneously allowed in an action brought in a coutt of competent jurisdiction in Carson City or Clark
County in the name of the State of Nevada.

2, The action must be tried in Carson City or Clark County unless the coutt, with the consent of the Attorney General,
orders a change of place of trial. i

3, The Atforney General shall prosecute the action, and the provisions of NRS, the Nevada Rules of Civil Procedure and
the Nevada Rules of Appellate Procedure relating to service of summons, pleadings, proofs, trials and appeals are applicable
to the proceedings, ]

(Atfded to NKS by 2003, 20th Special Session, 135)

NRS 3684.340 Cancellation of illegal determination.

http://www.leg state.nv.us/nrs/NRS-368A.html 10/21/2013
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1. If any amount in excess of §25 has been illegally dotermined, either by the person filing the retuin ot by the Board or
the Depurtiment, the Board or the Department shall certify this fact 1o the State Board of Examiners, and the latter shali
autharize the cancellation of the ansount upon the records of the Board or the Departiient.

2. If an amount not exceeding $25 has been iilegally delermined, either by the persen filing a return or by the Board or
the Department, the Board or the Departinent, without ceitifying this fact to the State Board of Examiners, shall authorize the
cancellation of the amount upon the recolds of the Board or the Department.

(Added to NRS by 2003, 20th Special Sessiop, 155)
! MISCELLANEQUS PROVISIONS

NRS 368A.350 Prohibifed acts; penalfy,

1, A person shall not: .

(a) Make, cause (o be made or permit to he made any false or fraudulent return ot declaration or false statement in any
report or declaration, with intent to defraud the State or to evade payment of the tax or any part of the tax imposed by this
chapter,

) Make, cause to be made or permit to be made any false entry in books, records or accounts with intent to defrand the
State or to evade the payment of the tax or any part of the tax imposed by this chapter.

{c) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts with intent to defrand the
Stafe or to evade the payment of the tax or any part of the tax imposed by this chapter,

2. Any person who violates the provisions of subsection 1 is guilty of a gross misdemeanar,

(Added to NRS by 2003, 20th Special Session, 153)

NRS 368A.360 Revocation of gaming license for failure to report, pay or truthfully account for tax. Asy licensed
gaming establishment liable for the payment of the tax jmposed by NRS 368A,200 who willfully fails to repost, pay or
truthfully account fer the tax is subject to the revocation of its gaming license by the Commission.

{Added to NRS by 2003, 20th Special Session, 1535; A 2005, 22nd Special Session, 144)

NRS 368A.370 Remedies of Stafe art cumulative. The remedies of the State provided for in this chapter arc
cumulative, and no action taken by the Commission, the Board, the Department or the Attorney General constitutes an
etection by the State to pursue any remedy (o the exclusion of any other remedy for which provision is made in this chapter,

(Added to NRS by 2003, 20th Special Sesslon, 153; A 2003, 22nd Special Session, 144

L
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02/01/2012 03:50:13 PM

DISTRICT COURT K ;LW

CLARK COUNTY, NEVADA CLERK OF THE COURT
ik

K-KEL, INC., d/b/a Spearmint Rhino
Gentlemen’s Club; OLYMPUS GARDEN, INC.,
d/b/a Olympic Garden; SHAC, L.L.C,, dibfa
Sapphire; THE POWER COMPANY, INC,, d/bfa
Crazy Horse Too Gentlemen's Club; D,
WESTWOOD, INC., dib/a Treasures; D.]. FOOD
& BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores, DEJA VU SHOWGIRLS OF LAS
VEGAS, LLC, d/b/a Déja vu; and LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a Little
Darlings,

Case No.. A-11-648884-J
Dept, No.: XXX

ORDER GRANTING PLAINTIFFS’
APPLICATION FOR LEAVE TO PRESENTYT
ADDITIONAL EVIDENCE TO THE NEVADA|

Petitioners, TAX COMMISSION

V.

STATE OF NEVADA, ex rel. DEPARTMENT OF
TAXATION and TAX COMMISSION,

Respondents.

e N g Nt bt Nl Mt s st et ot et St g ot Nt N i it gt g g

PETITIONERS' Application for Leave to Present Additional Evidence to the
Nevada Tax Commission in the above-captioned matter came on for hearing on
December 8, 2011.

David J. Pope, Senior Deputy Atiorney General, Blake A. Doerr, Senior
Deputy Attorney General, and Vivienne Rakowsky, Deputy Atftorney Generat
appeared on behalf of the Respondents; and,

William J. Brown, Esg. and Bradiey J. Shafer, Esq. appeared on behalf of the
Petitioners; and, Mark E. Ferrario appeared on behalf of Petitioner SHAG, LLC.

The Court having consldered the papers and pleadings as well as the oral
argument, hereby ORDERS:

Petitioner's Application for leave to present additional evidence to the Nevaaé

Tax Commission is GRANTED so the administrative agency can look at additional
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evidence and do one of the following: Amend the Findings of Fact, Conclusions of

Law dated Oct, 12, 2007, Reverse the Decision, or Affirm the Decision.

IT 1S SO ORDERED.
DATED this (2% day of January, 2012.
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300 South 4™ St,, Ste. 1020
Las Vegas, NV 89101

LAMBROSE | BROWN P: (702) 816-2200
F: (702) 816-2300

E: WBrown@iLambroseBrown. com
August 13, 2013
Via U. §. Mail and Email

Hon. Dena C. Smith
Administrative Law Judge
Nevada Department of Taxation
1550 College Parkway, Suite 115
Carson City, NV 89706

Email: desmith@tax,state.nv,us

INTHE MATTER OF:  K-KEL, ET AL’S OPPORTUNITY, PURSUANT TO
DISTRICT COURT ORDER DATED JANUARY 24, 2012,
TO PRESENT ADDITIONAL EVIDENCE TO THE
NEVADA TAX COMMISSION SO THAT THE
COMMISSION CAN AMEND THE FINDINGS OF FACT,
CONCLUSIONS OF LAW DATED OCTOBER 12, 2047,
CONSIDERATION OF TAXPAYER’S REQUEST FOR
SUBPOENAS FOR DEPOSITIONS

Dear Judge Smith:

Thaok you for your email of August 7, 2013. The Taxpayers have been awaiting
notice of their opportunity to present the additional evidence since the Nevada Tax
Commission Hearing of June 22, 2012 and the Decision Letter of September 6, 20112 (the
“Decision Letter”). Now that this matter has been assigned to Your Honor, I would like to
address the proceeding.

Specifically, T would like to address the tecord befote Your Honot, and how this
matter will proceed.

The Record Before Your Honor
On August 7, 2013, Mr, Blake Docrr, Seniot Deputy Attorney General, on behalf of

the Department of Taxation contacted co-counsel for the Taxpayers Shafer & Associates,
P.C.Y, to verify that the record transmitted to Your Honor is complete, Based on Mr.

! William H. Brown, Esq., of LAMBROSE BROWN, and Shafer & Associates, P.C., represent all Taxpayers
herein with the exception of SHAC, LLLC, which is represented by Mark Ferrario, Esq., of Greenberg
Traurig, LLP.

 Pagelof7
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Daetr’s representations it is the Taxpayers understanding the record includes (and, if not,
should include) without limitation the following documents:

APPLICATION FOR LEAVE TQO PRESENT ADDITIONAL EVIDENCE TO
THE NEVADA TAX COMMISSION - Filed 09/28/2011

OPPOSITiON TQ PETITIONERS APPLICATION FOR LEAVE TO
PRESENT ADDITIONAL EVIDENCE TO THE NEVADA TAX
COMMISSION - filed 10/21/2011

REPLY IN SUPPORT OF APPLICATION FOR LEAVE TO PRESENT
ADDITIONAL EVIDENCE TO THE NEVADA TAX COMMISSION - filed
11/07/2011

Transctipt of Proceedings before the Honorable Jerry A. Weise, II, Depattment
XXX, Friday, December 9, 2011, pp. 5:8-6:1 (emphasis added).

ORDER GRANTING PLAINTIFFS APPLICATION TFOR LEAVE TO
PRESENT ADDITIONAL EVIDENCE TO THE NEVADA TAX
COMMISSION — Filed 02/01/2012 — Notice of Entry filed 02/02/2012

Cotrespondence of William Brown to Willlam Chisel, Executive Director, Nevada
Tax Commission (enclosing CD containing documents DV00001-DV001510) —
dated 04/26/2012

Correspondence of William Brown to William Chisel, Executive Director, Nevada
Tax Commission (NAC 360.135 Request for Subpoenas to Dino DiCianno, Michelle
Jacobs, and Tesa Wanamaket) — Dated 06/14/2012

Correspondence of David J. Pope, Senior Deputy Attorney General, to William
Chisel, Executive Director, Nevada Tax Commission (Opposition to Request for
Subpoenas) — Dated 06/15/2012

Correspondence of William Brown to William Chisel, Executive Ditector, Nevada
Tax Commission (Reply to Opposition to Request for Subpoenas) — dated
06/19/2012 (also misdated on its face as 04/26/2012)

Cortespondence of Vivienne Rakowsky, Deputy Attorney General, to William Chisel,
Executive Director, Nevada Tax Commission (Sut-Reply Opposing Request for
Subpoena) -- Dated 06/20/2012

NEVADA DEPARTMENT OF TAXATION’S BRIEF ON REMAND TO
CONSIDER ADDITONAL EVIDENCE — Dated 06/19/2012

Transctipt of the Nevada Tax Commission, Teleconferenced Open Meeting, June 25,
2012
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« DECISION LETTER — dated September 6, 2012.

The last document (the Decision Letter) denies the Taxpayers request for discovery
because the Taxpayers “waived” this right. Otiginally, the Taxpayers requested discovery
from Judge Weise in their Application for Leave to Present Additional Evidence (the
“Application”). As discussed below, both parties submitted proposed otdets granting the
Taxpayer’s Applicaton: the Taxpayers’ order granted discovery; the Department’s did not.
Judge Weise signed neither order.

Based on that fact, coupled with Judge Weise’s comments (again, discussed below), it
appears Judge Weise intended for the Commission and thus, Your Honor, to determine
whether discovery is approptiate. Accordingly, to fully inform Your Honor of how this
issue was litigated before Judge Weise, the record should also include two letters the
Department sent to Judge Weise objecting to Taxpayets® proposed otder and in support of
the Department’s proposed order (which denied discovery, and which Judge Weise chose
not to sign. Thetefore, the record before Yout Honor should also include:

* Cotrespondence of Vivienne Rakowsky, Deputy Attorney General, to Judge
Weise — dated 01/18/2012 (Exhibit 1); and

* Cottespondence of Vivienne Rakowsky, Deputy Attorney General, to Judge
Weise — dated 01/19/2012 (Exhibit 2).

How the Matter Will Proceed Before Your Honot

Going forwatd, the Taxpayers’ understanding (based on Your Honor’s August 7,
2012, email) is that Your Honor will review the additional documents submitted for
incorporation into the record (DVON001 -- DVOM510 (the “Addifional Evidence™)). Then,
Your Honor will amend, as appropriate, the Findings of Fact, Conclusions of Law, and
Decision dated October 12, 2007; and either (@) reverse that Decision; or (b) affirm that
Decision.

If that is in fact the case, the Taxpayers request both a hearing and the ability to
conduct limited discovery.

The 'I'axpayers Request a Hearing, as Contemplated by the Commission, and
Required by NRS 233B,121(1).

The Taxpayers expected an oppostunity to present evidence to the Commission at
the heating on June 25, 2012 (or at a subsequent hearing, depending on how the
Commission ruled upon the Taxpayers’ subpoena requests). However, the Commuission did
not allow the Taxpayers to present additional evidence at the hearing and instead decided the
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Taxpayers would have the opportunity before Your Honor (which, of coutse, was agreeable
to the Taxpayers),

This was resolved via a passing motion by Member Johnson proposing the
Commission deny the Taxpayers’ request for discovery,

“[alnd ... following our practice of what we did in the Harrah’s matter,
retmanding  or taking that additional evidence, presenting it to the AL] to
teview, baw the parties participate or mafke thesr presentation fo the ALJ and then have
the ALJ come up with a proposed decision that either amend, modifies ot
sustains our original decision.” 2

Thus, the Commission remanded this matter for a proceeding in which the parties
“participate ot make their presentadon to [Your Honor].” (Notably, this language is absent
from the Decision Letter and, to that extent, the Decision Letter does not accurately reflect
the Commission’s decision.)

Also, this is consistent with what Nevada law requires. See, g, NRS 233B.121(1)
(“l}n a contested case, all parties must be afforded an oppeortusity for heating after
reasonzable notice.”)

And finally, a hearing would simply make this process simpler and more efficient.
Without a hearing, Your Honor will be required to review and analyze 1500 pages of
additional materials. The Taxpayets would not presume to impose such a task on Your
Honor when they have the ability to distill and clarify exactly what portions of these
documents are relevant, and why, (Of course, the Department would, and should, have the
sgame opportunity) Thus, a hearing would simply result in a more efficient use and
allocation of Your Honot’s time and resountces.

For all of these reasons, the Taxpayers seek a hearing before Your Honot to present
the Additional Evidence.

Judge Weise Contemplated Your Honor Would Decide Discovery Issues.

As discussed above, the Taxpayers requested Judge Weise allow them to conduct
discovery, Le., to conduct depositions in the Application Judge Weise granted.

In support of their Application, the Taxpayers argued that prior to the Nevada
Supreme Coutt’s decision in Sowthern California Edison v. First Judicial District? de novo teview
and discovery was available in district court. The Taxpayets, like the taxpayers in Edison,

Transeript of Nevada Tax Commission Heuring of June 25, 2012, pp. 97:7-21 (emphasis added).
? 255 P.3d 231 (Nev. 2011).
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wete relying on the cucrent state and understanding of the law including, at times, advice
from the Department itself. The Edison court explained:

Tt appears that the Department has adopted a new policy fot refund cases.
The Department and the Attorney General's office admitted at oral argument
that, in the past, they had advised some taxpayers who contested the denial of
a tefund that trial de novo before the disttict court would be available. They
also admitted that there was no consistent position taken regarding whether a
taxpayer is entitled to trial de novo or a petition for judicial review. In one
case, an administrative law judge stated in a letter that: “[ijn the eveat that this
matter is appealed to district court, it will be reviewed de novo and additional
discovery will likely be allowed at that time.” However, in its answer to the
writ petition, the Department states that “going forward, [it) is challenging
refund actions filed as civil actions in district court after an admmistrative
proceeding,”

Thus, before Judge Weise the Taxpayers argued that they were analogous to the
taxpayers in Edison, ie., they filed a de novo action before Judge (Gonzalez® expecting to
conduct discovery at the district court level based on the current state of the law. In turn,
the Taxpayers argued, they were unfaitly denicd the right to conduct discovery when Judge
Gonzalez (relying on Ediser) dismissed theit case (but allowed them to file it 2s a petition for
judicial review before Judge Weise). As such, to achieve the same cquitable result sought by
the Fdison court, the Taxpayers argued Judge Weise should allow them to present additional
evidence and should allow them to conduct the discovery in the case before him they were
denied in their case before Judge GGonzalez.

Judge Weise granted the Taxpayers’ Application, noting;

There’s a second case that was going on that ended up getting dismissed
because of the — whatever the new case was, Edison case, I don’t know that
there was necessarily — necessarily an obligation to discovery under the —
in the administrative portion of the case. 'There is — I -1 found some law
that says that therc’s no state or federal constitutional right in the
administrative proceeding to prehearing discovery. Nevada Rules of Civil
Procedute do not apply to administrative proceedings, and the Nevada
Administrative Procedure Act makes no provision for discovery., I think
that there’s probably a valid basis for the plaintiffs [Taxpayers] to have
not discovered the things that they are now saying that they want to bring
before the agency.

4 S. California Edison, 255 P.3d at 234 (Nev. 2011), reft'g denied (Sept. 20, 2011).
5 Deja Vi Showgirls of Las Vegas, L.L.C, et al. v. Nevada Department of Taxation, et al. (Case No. A554970).
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My inclination is that thete is good cause and the evidence is material, and I
would prefer that the tax commission review everything before 1 review it

After the hearing, both parties submitted proposed orders—the Taxpayers’ allowing
discovery (citing Fdison/equity principles?); the Department’s precluding it (citing the
“waiver” argument the Commission appeats to have later adopted.)?

Judge Weise enteted neither proposed order. Instead, he entered an otder that
neither expressly permitted, not expressly precluded, discovery.? However, his comments
(cited above) suggest he expected the Administrative Agency would decide if something
should be in the record or not.”® Accordingly, the Taxpayers requested the Commission
allow them to conduct discovery (depositions).

'The Commission denied this request in its Decision Letter. 1! But the supporting
findings of fact and conclusions of law are problematic for two reasons. First, they mitror
the argument the Department made to Judge Weise, and which Judge Weisc considered, and
rejected, ie., the taxpayers had an opportunity to conduct discovery and present the
evidence in 2007, but did not.!? And second, the Decision Letter endorses the Depattment’s
Catch-22 argument: the district court must specifically consider evidence to determine it is
material; the Taxpayet have not taken depositions; thus, the district coutt could not have
found the depositions material or remanded to consider them. 13

In sum, the Commission’s denial of the Taxpayers request to conduct depositions
appears based on arguments and veasoning that Judge Weise considered, and rejecred
{(a fact the Decision Letter omits)) Also omitted arc Judge Weise’s comments
indicating he expected the administrative agency {and by implication, Your Honor)
would decide what the tecord should include, As such, for the sake of fairness, and
in the interest of creating a complete factual tecord, the Taxpayers request Your

6 Transcript of Proceedings before the Honorable Jerry A. Weise, 11, Department XXX, Friday, December 9,
2011, pp. 5:8-6:1 {emphasis added).

! Exhibit D (p. 7 to Cotrespondence of Vivienne Rakowsky, Deputy Attorney General, to William Chisel,
Exesutive Director, Nevada Tax Commission (Sur-Reply Opposing Request for Subpoena) — Dated
06/20/2012,

3 Correspondence of Vivienne Rakowsky, Deputy Attorney CGeneral, to Judge Weise — dated 01/18/2012

(Exhibit 1 hereto} (specifying that the only additional evidence to be considered was that attached to the
Application to Present Additional Evidence).

s Order of 2/1/2012.

H Decision Letter, Findings of Fact 4 15.

1 Decision Letter, Findings of Fact 4 6-17, Conclusions of Law 49 3-5,

n Compare Decision Letter, Findings of Fact 9 6-17, Conclusions of Law Y 3-5 with, generally,

OPPOSITION TO PETITIONERS® APPLICATION FOR LEAVE TO PRESENT ADDITIONAL
EVIDENCE TO THE NEVADA TAX COMMISSION — filed 10/21/2011. Also, the Decision Letter omits
the fact that the Department’s order was not entered either, repeats the procedural arguments over which
the Application was granted, and decides Lthat discovery was “waived.” Conclusions of Law { 4.

1 Finding of Fact §13.
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Honot issne deposition and/or hearing subpoenas for: Dino DiCianno, Michelle
Jacobs, and Tessa Wannamaker, '

Conclusion

In conclusion, the Taxpayers seek a hearing and to conduct discovery. A hearing will
bring focus and clatity to what may otherwise be a needlessly onerous task and will allow
Your Honor to allocate time and resoutces more efficiently, Likewise, conducting discovety
now will not only allow Your Honot the benefit of informative testimony, but is clearly
preferable to the alternative: an appeal of Yonr Honor’s decision to the Commission’, an
appeal of the Commission’s decision to Judge Weise, then requesting discovety from Judge
Weise (again).

In short, the Taxpayers ate asking Your Honor for a hearing and for the right to
conduct discovery not to needlessly prolong or complicate this matter, but to shorten and
simplify it. Thas, the Taxpayers respectfully request:

(1)  The oppottunity to present the Additional Evidence at a hearing, and

(2)  The oppottunity to depose Dino Dicianno; Michelle Jacobs; and Tessa
Wannamaker.

Obviously, we welcome the oppottunity to discuss these matters further with Your
Honor at a status conference with the Depattment present.

Sincetely,
/s/ William Brown
LAMBROSE | BROWN

Enc: as noted,
ce Client (via email; sans enclosure);
Brad Shafer, Esq. (via email and e-service);
Matr Hoffer, Esq. (via email and e-service),;
Mark Ferrasio, Esq, (via cmail and e-service),
Inavid Pope, Hsg. (via coail and s-service);
Blake Doer, Esq. (via email and s-service);;
Vivienne Rakowsky, Fsq.; (via email and s-service); and
Fite

" The basis for this request, and the relevance of the discovery and/or testimony, is set farth and discussed in
the Correspondence of William Brown te William Chisel, Executive Dirsctor, Nevada Tax Cominission
(NAC 360.135 Request for Subpoenas to Dino DiCianno, Michelle Jacobs, and Tesa Wanamaker) — Daled
06/14/2012. This ts already in the record and thus, for brevity’s sake, is hereby adopted, not repeated.

W Decision Letter, Decision 1 4.
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

5656 East Washington Ave,, Suite 3900
tas Vegas, Nevada B8101

CATHERINE CORTEZ MASTO KEITH G. MUNRC
Alomey Ganeral Asslslant Atemey General

GREGORY M. SMITH
Chief of Staff

January 18, 2012

Honorable Jerry H, Wiese, li
301 £ast Clark Avenue
Las Vegas, Nevada 89101

Re: K-Kel, Inc. dba Spearmint Rhino, et al. v. State of Nevada, st al.
Case No. A-11-648894-J

Dear Judge Wiese:

The Petitioners and Respondents could not reach an agreement on a proposed
Order from the December 9, 2011 hearing on the Petitioner's Application for Leave to
Present Additional Evidence to the Nevada Tax Commission. Therefore, we are
submitting the enclosed proposed Order along with Exhibit “A” taken from the transcript
of the hearing, and anticipate that the Petitioners will also submit a proposed Order.

If you have any questions, please do not hesitate to contact me.
Sincerely,

CATHERINE CORTEZ MASTO
Attorney General

By: 5/2’4"“ /C;ﬂ‘?

Vivienne Rakowsky
Deputy Attorney General
(702) 486-3103

VR:tap
Enclosures
ce: William H. Brown, Esq.

Bradley J. Shafer, Esq,
Mark E. Ferrario, Esq.

© Telephone 702-486-3420 « Fak 702-486-3768 « www.ag.state.nv.us « E-mail aginfo@ag.nv.gov
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Attorney General's Office

555 E. Washington, Suite 3900

Las Veges, NV 89101
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CATHERINE CORTEZ MASTOG
Attarney General

DAVID J. POPE

Senior Deputy Attorney General
Nevada Bar No. 008617

BLAKE A. DOERR

Senior Deputy Attorney General
Nevada Bar No. 008001
VIVIENNE RAKOWSKY
Deputy Attorney General
Nevada Bar No, 009160

555 E. Washington Ave., Ste, 3900
tas Vegas, Nevada 89101

P: (702) 486-3426

F. (702) 486-3416
dpope@ag.nv.qov
bdoerr@ag.nv.gov
vrakowsky@ag.nv.qov
Aftorneys for Respondents

DISTRICT COURT
CLARK COUNTY, NEVADA

K-KEL, INC,, d/b/a Spearmint Rhino
Gentlemen’s Club; OLYMPUS GARDEN, INC,,
dfb/a Olympic Garden; SHAC, L.L.C., dfb/a
Sapphire, THE POWER COMPANY, INC,, d/b/a
Crazy Horse Too Gentlemen's Club; D,
WESTWOOD, INC,, d/bfa Treasures; D.I. FOOD
& BEVERAGE OF LAS VEGAS, LLC, d/b/a
Scores, DEJA VU SHOWGIRLS OF LAS
VEGAS, LLC, d/bfa Déja vu; and LITTLE
DARLINGS OF LAS VEGAS, LLC, d/b/a Little
Darlings,

Case No.: A-11-648894-)
Dept. No.: XXX

ORDER GRANTING PLAINTIFFS’
APPLICATION FOR LEAVE TO PRESENT
ADDITIONAL EVIDENCE TO THE

Pefitioners, NEVADA TAX COMMISSION

V.

STATE OF NEVADA, ex rel. DBEPARTMENT OF
TAXATION and TAX COMMISSION,

Respondents.

buuvwvvvvvvvvvvvuuwvv

PETITIONERS' Application for Leave {o Present Additional Evidence to the Nevada

Tax Commission in the ahove-captioned matter came on for hearing on December 9, 20171,
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David J. Pope, Senior Depuly Atlorney General, Blake A. Doerr, Senior Deputy
Attorney General, and Vivienne Rakowsky, Deputy Aftorney General appeared on behalf of
the Respondents; and,

William J. Brown, Esq. and Bradley J. Shafer, Esq. appeared on behalf of the
Petitioners: and, Mark E. Ferrario appeared on behalf of Petitioner SHAC, LLC,

The Court having considered the papers and pleadings as weil as the oral argument,
and hereby ORDERS:

PETITIONERS' APPLICATION FOR LEAVE TO PRESENT ADDITIONAL EVIDENCE
TO THE NEVADA TAX COMMISSION is GRANTED SO THE ADMINISTRATIVE AGENCY
CAN LOOK AT THE ADDITIONAL EVIDENCE THAT HAS BEEN INCLUDED IN THE
PETITIONERS' MOVING PAPERS FOR THE SOLE PURPOSE TO EITHER AMEND THE
ADMINISTRATIVE FINDINGS OF FACT AND CONCLUSIONS OF LAW DATED OCTOBER
12, 2007, CHANGE THE DECISICN, OR STATE THAT THE ORIGINAL DECISION
APPLIES. See Exhibit "A".

IT 15 SO ORDERED.

DATED this _____ day of January, 2012.

DISTRICT COURT JUDGE

Respectfully submitied:

CATHERINE CORTEZ MASTO
Attorney General

. .-- .f/?
By: . 7iLLd Lery,
VIVIENNE RAKOWZKY
Deputy Attorney Geheral
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CASE NO. RA64889%4
DEPT. NO. 30
DOCKET U
DISTRICT COURT
CLARK COUNTY, NEVADA

* k Kk Kk ®

K-KEL, INC., d/b/a Spearmint
Rhino Gentlemen's Club:
OLYMPUS GARDEN, INC., d/b/a
Olympic Garden; SHAC, LLC,
d/b/a Sapphire; THE PCWER
COMPANY, INC., d/b/a Crazy
Horse Too Gentlemen's Club; D.
WESTWOOD, INC., d/b/a
Treasures; D.I. FOOD &
BEVERAGE OF LAS VEGAS, LLC,
d/b/a Scores, DEJA VU
SHOWGIRLS OF LAS EGAS, LILC
d/b/a Deja vu; and LITTLE
DARLINGS OF LAS VEGAS, LILC,
d/b/a Little Darlings,

et Mt Sagel® St g

Petitioners,
vs.
STATE OF NEVADA, ex rel,
DEPARTMENT OF TAXATION and TAX
COMMISSION,

Respondents,

T Nt St Wl gl Wy gll” Tl Wi it "t i Sl “gupsl” Vg gt “oups” N’ “mugt® ol “eogpt

REPORTER'S TRANSCRIPT OF PROCEEDINGS
BEFORE THE HONORABLE JERRY A. WIESE, II
DEPARTMENT XXX
DATED FRIDAY, DECEMBER 9, 2011

REPORTED BY: KRISTY L. CLARK, RPR, NV CCR #708,
CA CSR #13529

RA0182




w 0 - Sy U ol o DN e

N R DN N R R R R H R R
N & W N B O W @ -1 ,H W os W N = o

other documents because it's inadmissible evidence,
S0 ...

THE COURT: Mr., Roitman, give me a few
minutes.

All right. Counsel, I understand your
arguments with regard to whether or not things are
admissible, whether it's duplicative, whether it's
hearsay, if it's admissible evidence or not. I don’t
think that's in front of me at this point, I think
that that's something that the administrative agency
needs to take up first. I understand your arguments,
and —— and I would be making the same arguments if I
was sitting at your tableJ

The thing is, as a judge, I want to try to do
the right thing, and if the right thing requires me to
only look at the racord on a petition for judicial
review, I'm limited to review of the record, If
there's a question whether or not something is in the
racord that should be or something's missing from the
recoxd that maybe should be in the record, I'm inclined
to allow the administrative agency an opportunity to
xeview‘that so that when it comes up to me, and I'm
sure this will come back up to me, that I've got all
the evidence,

So I'm not going to dismiss the case, but

11
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what I'm going to do is I'm going to zemand it right
now for purposes —-- so the administrative agency can -—
can lock at the evidence that's requested by the
petitioners. And I'm guessing that as soon as that
happens, they'll either come up with an amended
decision or a different decision or they'll just say
that the same decision applies.

Whatever happens, it will come back in front
of me on a petition for judicial review. You have to
let me know when that happens, and we'll probably have
to set a status hearing to decide if the parties want
to submit supplemental briefs to me based upon the
additional evidence that's submitted to the tax
commigsion.

MR. POPE: Your Honor, we haven't really
gotten into briefing yet. They haven't done their -—

THE COURT: &o there's no briefs at all yet?

MR. BROWN: That's correct.

MR. FERRARIO: Your Heonor, we'll prepare an
order reflecting your ruling, run it by the State, and
then working out briefing schedules after we come back
or keeping you apprised of what's happening at the
administrative level won't be a prcblem,

THE COURT: Appreciate that.

MR. FERRARIO: Thanks, Your Honor,

12
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BATHERINE CORTEZ MASTO
’ A!fomay GEHEIEI'

1O
cc -

- FAX NO.
FROM

-SUBJECT

'REMARKS

STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

666 East Washington Avenue, Sulte 3500
Las Vepas, Nevada 89101

KEMTH G. MLINRE
Aaslalani Atomay Goners!

GREGORY M. SMITH
Cilel of Bielf

FAX TRANSMITTAL MEMORANDUM

Hengrable Jemry H. Wiese, 1] DATE:‘January 18, 2012

William H. Brown, Esq.
Bradley J. Shafer, Esq.
Mark E. Ferrario, Esq.

366-1409 . TIME FAXED:
474-1320 .
517-886-6565

792-9002

Vivienne Rakowsky ' PHONE: {702) 486-3426
Deputy Attorney General : :

" K-Kel, Inc. dba Spearmint Rhing, et al, v, State of Nevada, st al,

Casze No A-11-648R94-J

To follow is my January 19, 2012 letter regarding the ahove-
referenced matter,

" This fax consists of ﬂ pages, Including this cover sheef.

If you have any difficulties with this transmission, please telephone Traci Plotnick, Legal
Secretaw I at {702) 488-3887. Thank you.

 Telphione 702-486-3320 ¢ FaK 702-486.5763 « vonw.ag.state.nv.Us « E-mial aginfoleg.nv gw

BCHBIVE
JAN 19 2012;

n‘ oy .--.-.-.-4-_.-

01/19/2012 wHu 13:13 ° [ JOB O, 7848) Qoal
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

555 East Washington Ave., Suite 3900
Las Vegas, Nevada 88101

GATHERINE CORTEZ MASTC ' ' KEITH 6. MUNRO

A_!Eumay General ' Assistant Aliomsy Ganeraf
. GREGORY M, SMITH
- Chigl of Skak

January 18, 2012

VIA FACSIMILE :
~Honorable Jerry H. Wiese, ||
" 301 East Clark Avenue
Las Vagas, Nevada 89101 .

Re;  K-Kel, Inc. dba Spearmint Rhino, et al. v. State of Nevada, et al.’
Case No, A-11-6488494-J : .

beaﬁ Judge Wiese:

The purpose of this correspondence is to Object to the proposed Order submitted by the
Petitioners. The Respondents believe that the scope of the Petitioners’ prapnsed Order
exceeds the scope of the Petitioners' Application for Leave to Present Additional Evidence to
the Nevada Tax Gommission, and includes findings of facts and conclusions of law for matters
related to the substantive legal matlers in the underlylng case, that wera not before this
honorable Court at that time. :

The Resr;'andents hereby enclose a ¢opy of an email sent to the Petiioners upon
raceiving thelr propused Order, which details the Respondents Objections for your
- consideration, ' : . .

If you have any questions, please do no't hesitate to contact me.
Sincerely,

CATHERINE CORTEZ MASTO
Attorney General

By: %&WM

Vivienne Rakowsky ~
Deputy Attorney Ganeral
(702) 486-3103

VR:tap . '

co: William H, Brows, Esg. (via facsimile)
‘Bredley J. Shafer, Esq. (via facsimile)
Mark E. Ferrario, Esq. (via facsimlle)

~me~ Telophone 702-486-3420 + Fax 702-406-3760 & Wiw g /M6 Av.08 + E-mal spnfe@ag. ni.gev

91/19/2012 TRU 13:13. [JOB NO. 7846) . 002
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Vivienne Rakowsky

From: Vivienne Rakowsky

Sent:  Wednesday, January 18, 2012 11:55 AM

To: 'Matt Haffer; Blake A, Doerr; David J. Pope _
Ce: Brad Shafer; Will Brown; MarkFerrario [ferrariom@gtiaw.com]; Brandan Roos
Subject: RE: K-Kel PJR - Proposed Order Granting Application for Leave

Thank you for 5endlng us & eapy of your proposed order for review, We have several objections te your drafi.

" Your motion was far Leave to present additional evidence to the Nevada Tax Commission. The purposa
of ihe ordar is to reflact the Court's deolsion on your motien, However, you have included an argument in
this case as if it is a findings of fact and conclusions of law, which clearly did not oceur here, There is no
reason to include your argument with regards to the constitutionality of the Tax. That issue is not before

" this court and was not discusged at the hearing, The Judge did not make any factual findings with
respeet to the metits of your case, oo o

In agdition, your statement an page 3, line 25 does not adequately reflect the facts. The hundreds of
pages subrritted by you to the Nevada Tax Commissien In 2007 when the Commission gave you the

opportunity to submit any documents that you wanted considered during the administrative process bears
witness to that fact. : . )

Your statement oh page 3, line 28 additionally does not seem to adequalely raflact the facts. The “fimited
constitutional” argument was hol presented fo this court, and the Respondents dispute that contention
since all the constifutional jesues that you have arqued the Jast 5 years were addressed by the
Commission [n 2007, L

In addition, this Court did not make any findings that are included In your Order such as page 3, Ine 28
"precedent established that adminlstrative agencies were not the appropriate forum in which to litigata
constitutional shallenges,” Precedant at the time established that the pelitioners would be afforded a de
novo judiclal review ... and in fact established that the filing of a limited potition for fudicial review was
procedurally impraper... i “the judiclal redress statute contained In Chizpter 3684 appeared to provide
Tor the filing of an original action....” and “the sonduct and repetitions of the respondents in the federa
praceedings lead Petitioners to believe that following an adverse ruling by the Commisslon, they could, in -
fact, fnitiate judicial redress by filing an original action for refund.,.”

Accordingly, your argumeant sastion — labelsd Facts and Procedural Background should be removed in jte
anlirety. Page 2, lines 16 ~ 28, page 3, lines 1-28, page 4, lines 1-13 have no placa in this Order.

- Morgover, there [s na reason for your analyss... your analysis section dass not tepresent the findings or
the transcript of this Hearlng, The Court did net make any findings with respect to your challenge of the
constfiutionality based on Murdock ar Minneapolis Star or Leathers. Accordingly, page 8, lines 1-9 and
this section should also be removed. '

The trénscripz additionally doez not state that the Judgs found Incansistencies in the law and in the
Department as you conlend on page B, line 13, and this statement should likewise be removed.

Therefors, we are requesting that you remove the above sections from yaur propased order so that the
Order eddresses the issues decided by the Court on Dacembear 8, 2011. ,

Yesterday, the Respondents sent a copy of the proposed Order that we had submitled to you last week to the
Court alang with a letter explaining that the patties were not able to agree on an Order and that both sides would

' submit & proposed arder. : ) ) .
It you have any questions, please do hot hesitate ta contact me. )

Sincerely,

1/19/2012 _ < L
o $1/19/2012 TAU 13:13 [ JOB ®O. 7546) - (@003
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Vivienna

Vivianne Rakowsky, Deputy Altorney General
Stata of Nevada .
Office of the Attorney General

" 585 East Washingion Avenue, Suite 3900
Las Vegas, Nevada 89104
yrakowsky@ag 1wiany
Fhone: (702) AB6-3103
Fax: {702) 486-3416 : _ ‘
This message and attachments ase intended only for the addressee(s} and may cortain Information that is privileged and -
wnnfidential, If the reader of the message is not the Incended recipient or an authorized representative of the Intended
recipiang, ! did not intend 1o waive and do not walve any privilages o th confidentiality of the messages and
attachments, and you are heraby netified that any dissemination of this communication s strictly prohibited. If you
recelve this communication In error, please notify me immediately by a-mall 2t veakowsky@ag.nv.goy and delete tha
message ant attachments from your computer and natwerk, Thank you, :

From: Matt Hoffer [maitto:Matt@bradshaferlaw,com)
Sent: Wadnesday, January 18, 2012 7:30 AM
To: Blake A. Doetr; David ), Pope; Vivienne Rakowsky
- €&z Brad Shafer; Will Brown; MarkFersaria [ferrariom@gtiaw.com]; Brandon Reps
Subject: K-Kel PIR = Proposed Qrder Granting Application for Leave

David, Blake, and Vivienns,
Enclosed please find Petitioners’ Proposed Order Granting Applicetion for Leave to Present Additinnél Evldencé.

Please |et me know any feedback you have, so that it can be taken into account ptior to the proposed order
~ being submitted. ' ‘

Thank you far yaur attention,
Yours, =
Matt Hoffer

Matthew J, Hoffer
Attornay at baw
Shafar and Assaciates, P.C,
2800 Caphtol Clty Blvd, 81, 2
Lansing, M! 4BSD5
Phone: {517) 886-8560
Fargimilg: (517) BRE-G5E5
- E-mail: Matt@BradShaferlaw,.cem

ATTENTION: Pursuartt 1o the electronic and communication privacy act of 1986, 18 U1.5,C, Sac, 2510 at sac, (the "ECPAY),
you are notifigd that this e-mail may contatn privileged and confidentlal informatich Intended only for the use of the
individual named above. If you are not the Intended reciplent of this e-majl, you are hereby notified that dissemination or
copying of thie &-mall or any attechment Is strictly prohibitad. if you have received this e-mall in error, please Immediately
hotlfy ux by telephone at 517.RB6-6560, and If you recaive this transmisslen in wrror, contact the sander immediately,
delete the original and destroy the printout or copy. Neither this information block, the typed name of the sender, or
anything else in this message, i$ intended to, nor shall it constitute, an electronic slgnature by sender.

1719/2012 , :
C 01/15/2012 THU £3:113 [ J0B NO. .784§) @ood
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No. 14-727
Title: SHAC, LLC, dba Sapphire, et al., Petitioners

v,

Nevada Department of Taxation, et al.
Dockeled: December 19, 2014
Lower Ct; Supreme Court of Nevada

Case Nos.: - (60037)

Decision Date:  September 18, 2014

i U 11 Proceedings and Orders
Dec 17 2014 Petition for a writ of certiorari filed. (Response due January 20, 2015)

Jan 13 2015 Waiver of right of respondents Nevada Department of Taxation, et al. {o respond
filed.

Jan 28 2015 DISTRIBUTED for Conference of February 20, 2015.
Feb 13 2015 Suppiemental brief of petitioners SHAC, LLC, et al. filed. (Distributed)
Feb 23 2015 Peftition DENIED.

~~Name Address ~~Phoneg~~~
Attorneys for Petitioners:
Bradley J. Shafer Shafer & Associates, P.C, {517) 886-6560
Counsel of Record 3800 Tapital City Boulevard
http://www.supremecoutt.gov/search.aspx ilename=/docketfiles/14-727 . htm 2/23/2015
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Lansing, M) 48908
brad@bradshaferlaw.com
Party name: SHAC, LLC, et al.
Attorneys for Respondents:
C. Wayne Howle Solicitor General {775) 684-1227
Counsel of Record Office of Attorney General

State of Nevada

100 South Carson Street

Carsan City, NV 89701

WHowle@ag.nv.gov
Party name: Nevada Department of Taxation, et al.
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