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FILED
Electronically
2015-12-02 10:27:38 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5259070

Recipients

GAYLE KERN, ESQ. - Notification received on 2015-12-02 10:27:37.868.
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Freexx IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING

A filing has been submitted to the court RE: CV15-00826

Judge:

HONORABLE ELLIOTT A. SATTLER

Official File Stamp:
Clerk Accepted:

Court:

Case Title:

Document(s) Submitted:

Filed By:

12-02-2015:10:24:15
12-02-2015:10:26:53
Second Judicial District Court - State of Nevada
Civil
DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)
Mtn for Attorney's Fee
- **Continuation
- **Continuation
- **Continuation
- **Continuation

Gayle Kern

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.

If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional

means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
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David and Rochelle Dezzani
17 Camino Lienzo
SanCiemente, CA 92673
(808) 291-2302

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and
ROCHELLE DEZZANH,
Plaintiffs

Case No. CV15 00826
VS, Dept. No. 10

KERN &ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10;
JANE DOES 1-10; DOE BUSINESSES 1-5

/ MEMORANDUM OF
ANSWERING POINTS
AND AUTHORITIES IN
OPPOSTION TO MOTION
FOR ATTORNEY’S FEES
AND COSTS;
COUNTER-AFFICAVIT AND
AFFIRMATION

After obtaining an ORDER granting dismissal of Plaintiffs’ Compilaint, two of the
defendants, self-identified as “Kern & Associates, Ltd. and Gayle Kern ("Kern™y”,
have filed a motion, purportedly "by and through their counsel, Kern & Associates,
Ltd.“, asking this Court to award them nearly $11,000, for “incurred attorneys fees

and costs defending this action”. (MOTION FOR ATTORNEY’S FEES AND COSTS,
p.1:17-20).

The MOTION for an award of attorney’s fees must be denied, especially in light of
the fact that defendants Kern, like plaintiffs herein, were self-represented throughout

this matter and, as self-represented parties, are not entitled to be awarded
attorney’s fees for the following reasons:
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I. SELF-REPRESENTED PARTIES, INCLUDING ATTORNEYS WHO CHOOSE TO
REPRESENT THEMSELVES, ARE NOT ENTITLED TO AN AWARD OF ATTORNEYS
FEES.

The fact that defendants Kern added the words “Attorneys for Kern & Associates,
Ltd. and Gayle Kern" to their filings herein, and assert that their present motion is
submitted "by and through their consul, Kern & Associates Ltd", does not alter the
fact that these defendants did not retain legal counsel or incur legal fees in the
defense of this matter.

Plaintiffs’ limited research capabilities have yielded no Nevada authority discussing
the issue of attorney’s fees in matters concerning attorney self-representation,
however, a decision by the Supreme Court of the United States, in the case of Kay v.
Ehrler Et. Al., 499 US 432 (1991), is instructive.

In Ehrler, a licensed attorney who had successfully represented himself in an action,
requested attorney’s fee pursuant to a federal statute.

The question before the Court was whether an attorney who has successfully
represented himself in a action based upon a federal statute should be awarded
attorneys fees.

In affirming the Court of Appeals’ denial of the seif-represented attorney’s claim for
fees, Justice Stevens pointed that "A rule that authorizes awards of consul fees to
pro se litigants - even if limited to those who are members of the bar — would create
a disincentive to avoid consul whenever such a plaintive considered himseif
competent to litigate on his own behalf".

in the present case, Kern chose to be self-represented and, in truth and in fact,
incurred no attorney’s fees.

Therefore, even if the present case merited an award of attorneys fees,which it does
not, as more fully discussed below, the fact that Kern chose to proceed in proper
person means that no such fees can be awarded.

Il. IN ANY EVENT, AN AWARD OF ATTORNEY’S FEES IS NOT MERITED AGAINST
PLAINTIFFS IN THIS CASE.

In addition to the fact that the issue of attorney self-representation is not addressed
in Kern’s MEMORANDUM OF POINTS AND AUTHORITIES, it should be noted that
the entirety of its section entitled “ARGUMENT” concedes that any award of
attorney’s fees should be “left to the sound discretion of the Court” /d. at 3.
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Most of what appears under the MEMORANDUM'S heading “FACTS”, presumably
offered as support for the Court to exercise discretion, is simply hyperbole i.e.
employing phrases such as “unfounded complaint”, “erroneous and unjustifiable
filing”, “completely devoid of any legal merit”, “unsubstantiated pleadings”, etc.
without any reference to any actual facts in the record.

Because there is no factual basis to support the hyperboie, Plaintiffs will not address
it here, other than simply to point out that defendants would have the Court overlook
that, as indicated by the record and the attached Counter-Affidavit of David Dezzani,
nearly two years elapsed before Plaintiffs filed their Complaint herein, during which
Plaintiffs sought to achieve an amicable and mutually-satisfactory resolution of
disputed matters and that their Complaint contained forty paragraphs and was
accompanied by numerous exhibits and cited specific provisions of the Nevada
Revised Statutes .

That this Court dismissed Plaintiff's Complaint based upon an interpretation of the
cited NRS statutes contrary to that urged by Plaintiffs does not mean that
contentions in the Complaint were “frivolous” (MEMORANDUM at p.3) or “brought
or maintained without reasonable ground or to harass” (/d. at p.4) or were “baseless
and made without a reasonable and competent inquiry” (Id. at p. 5); it simply means
that the Courtﬂnterpretation of the cited statutes differs from Plaintiffs!

As indicated in the Complaint, and as stated in the attached Counter-Affidavit,
Plaintiffs” factual allegations against defendants were made in good faith, based
upon knowledge and belief obtained over many months.

Plaintiffs’ Complaint sets forth their view that Kern violated specific provisions of
Nevada law, focusing its first claim for refief upon NRS 116.31183, which
specifically authorizes legal actions against “an agent of an association” for
retaliatory action against homeowners.

Because, until this Court’s ruling, Plaintiffs were unaware of any Nevada law or case
authority interpreting NRS116.31183 as providing immunity to agents of an
association who happen to be attorneys, and because plaintiffs believe that Kern’s
actions were motivated by an intention to retaliate against them for their good faith
complaints to the association and their recommendations Kerns be replaced and
because, prior to this Court's ruling, Plaintiff’'s did not know that Kern would be
deemed to have blanket immunity from the legal action authorized by
NRS116.31183, it would be unfair for this Court 1o grant an award of attorneys fees,
even if Kern had not chosen to self-represent.
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Accordingly, for the reasons stated above, in the attached
Counter-Affidavit and for reasons of fairness and appropriate Nevada law, Plaintiffs
request that Kern’s MOTION FOR ATTORNEY'S FEES AND COSTS be denied.
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COUNTER-AFFIDAVIT

}, David Dezzani, being first duly sworn does hereby swear under penalty of perjury as
follows:

1. I am one of the plaintiffs herein.

2. Co-plaintiff Rochelle Dezzani and | have been married since 1967 and we live in San
Clemente, Califomnia.

3. lam 79 years old and have been retired for more than 10 years.

4. Before retirement, | practiced law in the State of Hawaii for 40 years but, during that
time, had no occasion to consider or deal with issues related to Nevada law.

5. In 2004, after departing Hawaii, my wife and | purchased a condominium
townhouse in Incline Village, Nevada, which was our residence until 2010.

6. In March, 2013, after moving to California, we became involved in a disagreement
with our homeowners' association regarding the size of our unit’s deck.

7. After becoming aware of that disagreement, we sent communications to the
association’s Board of Directors, complaining in good faith views regarding violations
of the NRS and association documents, requesting to review files of the association
and recommending replacement of the attorney for the association, defendant Gayle
Kern.

8. In addition to describing our perception of violations of the NRS by the association

our communications were harshly critical of defendants Kem)and' alluding to said m
defendants’ “fauity knowledge”, “erroneous understanding” and “flawed legal advice”

and recommending replacement of defendants as the association’s attorney, for

having "erroneously assumed the truth of crucial and contested facts,_without

supporting evidence, and rendered legal advice to the Board based upon probably
untrue assumptions regarding those facts”. {Complaint, Exhibit 2, attached to Kern'’s

MOTION)
o4 P

9. in May, 2013, after sendyour harsh criticism, request and recommendation for
replacement, we received a letter from Kern indicating awareness thereof. (MOTION,
Exhibit 3)

10. In and after May, 2013, | personally spent many hours reviewing records,
documents, minutes and recordings pertaining to events prior and subsequent to the
initial dispute and spoke with and/or exchanged emails with people who were involved
with and/or knowledgable regarding Kern’s actions following receipt of the
communications referred to above.

11. Based upon knowledge and information obtained in the manner described above, |
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believecB’B

that, after becoming aware of our complaints, requests and recommendation that Kern
bd replaced as attorney for the association, and especially because of the harsh and
unflattering wording thereof, defendants Kern intentionally, and motivated by a desire
to retaliate against us rather than in fulfillment of professional responsibilities as an
attorney, undertook and/or directed and/or encouraged retaliatory action against my
wife and me.

12. At the time | handed the Complaint herein to the Clerk of the Second District
Judicial

Court, on May 4, 2015 and asked that it be filed, | believed in good faith, as | still
believe, that my wife and | had were retaliated against, in violation of Nevada law and
entitled to bring our claims for relief to the Court pursuant to the provisions of the
Nevada Revised Statutes cited therein.

| hereby aﬂ‘irm that the preceding document does not contain the social security
number of any person

|
DATED this day of December

e

David @i W

SUBSCRIBED AND SWORN to before me
this day of December, 2015.

——

NOTARY PUBLIC

JAMES PAK
cummnasmn # 2016799 |
. Notary q'ubltc - Calfornia £
Drange County 2

AN hp’&gn-«\m s ey e
i AT AT
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State of Califgrni
County of _@

Subscribed and

JURAT

IS ONEE NGNS EEESEEESEE RSN E NI RS SN NEDESDNENEOEASRENENERY

a

sworn to (or affrmed) before me on this U day of

3
v

Vi and

oo

20 157 by

o

, proved to me on the basis of satisfactory

y .

7

evidence to be the persoryg) who appeared before me.

Notary Public - Calitornia
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* David and Rochelle Dezzani
17 Camino Lienzo
SanClemente, CA 92673
(808) 291-2302

DC-09200072498-005
12/14/2015 D3:44 PM

AR

CV15-00826
DAVID DEZZAMI ETAL V5. KERN & 1 Page

District Court
Hgshoe County

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and
ROCHELLE DEZZANI,
Plaintiffs
Case No. CV15 00826
VS, Dept. No. 10

KERN &ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10;
JANE DOES 1-10; DOE BUSINESSES 1-5

/

NOTICE OF APPEAL

Notice is hereby given that David Dezzani and Rochelle Dezzani, Plaintiffs
above named, hereby appeal to the Supreme Court of Nevada from the ORDER signed
by District Judge Elliot Sattler on November 19, 2015, entered in this action on the 19th
day of November, 2015.

Signed, in San Clemente, Califomia, thtsé da: zf Decembjﬁ;dk

Davi zz#&ni, iN proper person

@ﬁ/@%ﬂu
ochelle Dezzani, ingroper person

V4.323
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1830

Page
o PM

David and Rochelle Dezzani Ty
- 17 Camino Lienzo

= SanClemente, CA 92673
(808) 291-2302

DC-02oPED72496-022
ETAL V5, KERN & 1
12/14/2045 03:4

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

AL

pAVID DEZZAMI
District Court
Washoe County

CV15-DBB26
nAk

IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and
ROCHELLE DEZZANIL,
Plaintiffs

Case No. CV15 00826
VvS. Dept. No. 10

KERN &ASSOCIATES, LTD; GAYLE KERN,;
KAREN HIGGINS; JOHN DOES 1-10;
JANE DOES 1-10; DOE BUSINESSES 1-5

{

PLAINTIFF ROCHELLE
DEZZANI"S JOINDER IN-
MEMORANDUM OF
ANSWERING POINTS
AND AUTHORITIES IN
OPPOSTION TO MOTION
FOR ATTORNEY’S FEES
AND COSTS;
COUNTER-AFFICAVIT AND
AFFIRMATION

Plainfiff Rochelle Dezzani hereby joins in the MEMORANDUM OF ANSWERING
POINTS AND AUTHORITIES IN OPPOSTION TO MOTION FOR ATTORNEY’S

FEES AND COSTS, COUNTER-AFFICAVIT (sic) AND AFFIRMATION filed by
Plaintiff David Dezzani herein.

y H
DATED this //_“day of December, 2015.

@Mm&
ochelle Dezzani

V4.324



V4.325 FILED

Electronically
2015-12-15 02:21:31 PM
Jacqueline Bryant
Clerk of the Court
Code 1310 Transaction # 5279713

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE
DEZZANI,

Case No. CV15-00826

Plaintiffs, Dept. No. 10

VS.
KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5,

Defendants.

CASE APPEAL STATEMENT
This case appeal statement is filed pursuant to NRAP 3(f).
1. Appellants are David Dezzani and Rochelle Dezzani.
2. This appeal is from an order entered by the Honorable Judge Elliott Sattler.
3. Appellants are representing themselves in Proper Person on appeal, the Appellant’s
address is:
David and Rochelle Dezzani
17 Camino Lienzo
San Clemente, CA 92673
4. Respondents are Kern & Associates, LTD and Gayle Kern. Respondents were
represented in District Court by:

Gayle A. Kern, Esq. #1620
5421 Kietzke Lane Suite 200
Reno, Nevada 89511
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Respondent’s attorney is not licensed to practice law in Nevada: n/a

Appellants were not represented by counsel in District Court.

Appellants are not represented by counsel on appeal.

Appellants were not granted leave to proceed in forma pauperis in the District Court.

Proceeding commenced by the filing of a Civil Complaint filed on May 4, 2015.

= © 0 N o O

0.This is a civil proceeding and the Appellants are appealing the Order filed
November 19, 2015.

11.The case has not been the subject of a previous appeals to the Supreme Court.

12.This case does not involve child custody or visitation.

13.1t is unknown if the case involves the possibility of a settlement.

Dated this 15th day of December, 2015.

Jacqueline Bryant
Clerk of the Court

By:_/s/ Yvonne Viloria
Yvonne Viloria
Deputy Clerk
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Electronically
2015-12-15 02:21:31 PM
Jacqueline Bryant
Clerk of the Court
Code 1350 Transaction # 5279713

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE Case No. CV15-00826
DEZZANI,
Dept. No. 10
Plaintiffs,
VS.

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5,

Defendants.
/

CERTIFICATE OF CLERK AND TRANSMITTAL - NOTICE OF APPEAL
| certify that | am an employee of the Second Judicial District Court of the State of Nevada,
County of Washoe; that on the 15th day of December, 2015, | electronically filed the Notice of
Appeal in the above entitled matter to the Nevada Supreme Court.

| further certify that the transmitted record is a true and correct copy of the original
pleadings on file with the Second Judicial District Court.
Dated this 15th day of December, 2015

Jacqueline Bryant
Clerk of the Court

By /s/ Yvonne Viloria
Yvonne Viloria
Deputy Clerk
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FILED
Electronically
2015-12-15 02:22:29 PM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfon # 5279714

Recipients

GAYLE KERN, ESQ. - Notification received on 2015-12-15 14:22:29.071.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 12-15-2015:14:21:31

Clerk Accepted: 12-15-2015:14:21:57

Court: Second Judicial District Court - State of Nevada
Civil

: DAVID DEZZANI ETAL VS. KERN & ASSOC

Case Title:
(D10)

Document(s) Submitted: Case Appeal Statement

Certificate of Clerk
Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.329
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Electronically
2015-12-21 02:43:19 PM
Jacqueline Bryant

i Clerk of the Court
3870 Transaction # 5288465 : mcholid
GAYLE A. KERN, ESQ.
Nevada Bar No. 1620
KERN & ASSOCIATES, LTD.
5421 Kietzke Lane Suite 200
Reno, Nevada 89511
Telephone: (775) 324-5930
Telefax: (775) 324-6173
E-mail: gavlekern@kernltd.com

Attorneys for Kern & Associates, Ltd.
and Gayle Kern

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE CASENO.: CV15-00826

DEZZANI,
DEPT. NO.: 10
Plaintiffs,
‘ REQUEST FOR CORRECTION TO CASE
Vs. : APPEAL STATEMENT

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5,

Defendants.
/

Respondents, Kern & Associates, Ltd. and Gayle Kern, hereby request that Paragraph 4 of the Case
Appeal Statement be corrected to read:
“4. Respondents are Kern & Associates, Ltd. and Gayle Kern.
Respondents were represented in District Court by:
Gayle A. Kern, Esq. #1620
Kern & Associates, Ltd.
5421 Kietzke Lane, Suite 200
Reno, Nevada 89511"
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding document filed
in the above-entitled case does not contain the social security number of any person.

DATED this 21* day of December, 2015.
KERN & ASSOCIATES, LTD.

O Y

J
GAYLE A\ KERN, ESQ.
Artorneys-for Kern & Associates, Lid.

and Gayle Kern
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the law offices of Kern & Associates,
Ltd., 5421 Kietzke Lane, Suite 200, Reno, NV 89511, and that on this date, I‘ served the foregoing
document(s) described as follows:

REQUEST FOR CORRECTION TO CASE APPEAL STATEMENT

On the party(s) set forth below by:

X_ Placing an original or true copy thereof in a sealed envelope placed for collection and mailing in
the United States Mail, at Reno, Nevada, postage prepaid, following ordinary business practices.

Personal delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.
_—_ Reno-Carson Messenger Service.
addressed as follows:

David and Rochelle Dezzani

17 Camino Lienzo

San Clemente, CA 92673

DATED this 21%" day of December, 2015.

oy 7 /jﬁ/mz.%

TERESA A. GEARHART
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Electronically
2015-12-21 04:41:50 PM
Jacqueline Bryant
Clerk of the Court
3795 Transaction # 5289206 : ccovin
GAYLE A. KERN, ESQ. ,

Nevada Bar No. 1620

KERN & ASSOCIATES, LTD.
5421 Kietzke Lane Suite 200
Reno, Nevada 89511
Telephone: (775) 324-5930
Telefax: (775) 324-6173
E-mail: gavlekern@kernltd.com

Attorneys for Kern & Associates, Ltd.
and Gayle Kern

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE CASENO.: CV15-00826
DEZZANI,
DEPT. NO.: 10
Plaintiffs,
REPLY TO MEMORANDUM OF
VS. ANSWERING POINTS AND
AUTHORITIES IN OPPOSITION TO
KERN & ASSOCIATES, LTD; GAYLE MOTION FOR ATTORNEY’S FEES &
KERN; KAREN HIGGINS; JOHN DOES COSTS; COUNTER-AFFICAVIT [SIC]
1-10; JANEDOES 1-10; DOE BUSINESSES AND PLAINTIFF ROCHELLE
1-5, DEZZANTI’S JOINDER THERETO

Defendants.
/

Defendants, Kern & Associates, Ltd. and Gayle Kern (“Kern™), by and through their counsel,
Kern & Associates, Ltd., hereby submits the following Reply to Memorandum of Answering Points
and Authorities in Opposition to Motion for Attorney's Fees & Costs; Counter-Afficavit [Sic] and
Plaintiff Rochelle Dezzani's Joinder Thereto.

This Reply is based upon the following points and authorities, all records, docufnents,
pleadings, and papers on file or to be filed herewith, the arguments of counsel made herein or at a
later date, and any other matters that may properly come before this Court in consideration of this
motion. Plaintiffs contend that Defendants are not entitled to an award of attorney’s fees and costs
because they are self -represented and because Plaintiffs’ actions do not merit an award of attorney’s
fees and costs. Kern hereby asserts that she is entitled to an award of attorney’s fees and costs on

the basis of her representation of Kern & Associates, Ltd. and based on the fact that Plaintiffs filed

V4.332
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the Complaint without any reasonable basis or supporting law or fact. Kern hereby respectfully
requests this Court enter an award of attorney’s fees and costs in the amount of $10,932.34, plus the
fees and costs for filing this Reply.’

1. The Supreme Court’s Holding in Kav v. Ehrler Does Not Preclude an Award of
Attorney’s Fees and Costs.

Plaintiffs contend that the United State Supreme Court’s ruling in Kay v. Ehrler, 499 U.S.
432 (1991), precludes an award of attorney’s fees and costs to Kern. Plaintiffs assert that Kern
proceeded in proper person and, as a result, an award of attorney’s fees and costs would be improper
under Kay. Plaintiffs ignore, however, the clear implications of Kay as it relates to Kern’s defense
of the law firm itself. Pursuant to clear language in Kay, Kern is entitled to an award of attorney’s
fees and costs incurred as a result of her defense of the law firm Kern & Associates, Ltd. (“Kern &
Associates™). Further, sanctions have also been requested under Nev.R.Civ.P. 11.

A. Kern is Entitled to Reasonable Attorney’s Fees in Costs Incurred as a Result of
Defending the Law Firm Kern & Associates, Ltd.

Throughout the litigation, Kern represented herself and the law firm Kern & Associates.
Plaintiffs chose to file their Complaint against Kern directly and the law firm Kern & Associates.
There are consequences to such a choice. While Plaintiffs correctly assert that an individual attorney
proceeding pro se is not entitled to an award of attorney’s fees and costs under Kay, that result is not
the same when the attorney represents the law firm.? In Kay, the Supreme Court noted that “the word
‘attorney’ assumes an agency relationship” and that such a relationship was the predicate to an award
of attorneys fees and costs under the civil rights statute. Kay, 499 U.S. at 435-36. Except as for

sanctions, to the extent Kern’s Motion attempts to recover any fees for the defense of Defendant

'A supplemental affidavit for final attorney’s fees and costs will be filed on December 22, 2015.

*The Nevada Supreme Court has similarly held that “attorneys who represent themselves in litigation
generally may not recover attorney fees for doing so.” Frank Settelmeyer & Sons, Inc. v. Smith & Harmer,
Ltd., 124 Nev. 1206, 1221, 197 P.3d 1051, 1061 (Nev.2008); Sellersv. Dist. Ct., 119 Nev. 256,259, 71 P.3d
495, 498 (2003). In Smith & Harmer, the Nevada Supreme Court found that the law firm represented itself
in the attorneys fees litigation and was not entitled to an award of attorneys fees. The Court did not squarely
address the narrow issue of the law firm organization as a client represented by in-house counsel. Rather, Kay
is instructive on this point.

[
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Kern individually, Kern acknowledges that the Court may decline to award such fees in accordance
with Kay. However, the Court in Kay distinguished between individual pro se litigants and
organizations. The Court recognized the difference between an individual attorney who represents
themselves and an organization that is represented by in-house counsel as it relates to whether
attorney’s fees were actually incurred to justify an award of attorney’s fees and costs. The Court
stated:

Petitioner argues that because Congress intended organizations to receive an

attorney's fee even when they represented themselves, an individual attorney should

also be permitted to receive an attorney's fee even when he represents himself.

However, an organization is not comparable to a pro se litigant because the

organization is always represented by counsel, whether in-house or pro bono, and
thus, there is always an attorney-client relationship.

Kay v. Ehrler, 499 U.S. 432, 436 atn. 7 (U.S. 1991).

The Supreme Coﬁrt “made crystal clear, however, that the exception for individual plaintiffs
who represent themselves does not apply to organizations.” Baker & Hostetler LLP v. United States
DOC, 473 F.3d 312 (D.C. Cir. 2006). The Court made no distinction between 1aw firms and any
other type of organization. Id. The reasoning behind the Court’s reluctancé to award attorney’s fees
to pro se attorney litigants is inapplicable to situations in which an organization is the client because
of the agency relationship inherently present in the latter situation.

Other courts have similarly held that an organization is entitled to an award of reasonable
attorney’s fees and costs based on the existence of an agency relationship. Specifically, courts have
held that law firms are eligible for attorney’s fees awards even When represented by an attorney
employed by the organization. See Dipaolo v. Moran, 277 F. Supp. 2d 528, 536 (E.D. Pa. 2003)
(holding that attorney who represented himself and law firm was entitled to “incremental fees
incurred as a result of defending his law firm” and that “by representing his law firm, [the attorney]
created an attorney-client relationship.”); Baker & Hostetler LLP v. United States DOC, 473 F.3d
312 (D.C. Cir. 2006) (holding that law firm that represents itself remains eligible for attorney’s fees
because “the exception to fees statutes for individual litigants who represent themselves does rnot
extend to organizational litigants.”); Bond v. Blum, 317 F .3d 385, 399 (4th Cir. 2003) (finding

“[w]lhen a member of an entity who is also an attorney represents the entity, he is in an attorney

3
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client relationship with the entity” and “[t]hough representation of a law firm by one of its members
presents an increased risk of emotional involvement and loss of independence, the law firm still
remains a business and professional entity disﬁnct from its members, and the member representing
the firm as an entity represents the firm's distinct interests in the agency relationship inherent in the
attorney-client relationship.”); Gold, Weems, Bruser, Sues & Rundell v. Metal Sales Mfg. Corp.,236
F.3d 214, 218-19 (5th Cir. 2000) (holding “when an organization is represented by an attorney
employed by the organization, the attorney has a status separate from the client.”); Treasi)rer 2
Goding, 692 F.3d 888, 898 (8th Cir. 2012) (holding “where an attorney represents his or her own
firm, Kay does not forbid the award of attorneys' feeé. We agree that there is no meaningful
distinction between a law firm and any other organization on the issue of whether there exists an
attorney-client relationship between the organization and its attorney.”); Fontanillas-Lopez v. Morel
Bauza Cartagena & Dapena LLC, 2015 U.S. Dist. LEXIS 137066 (D.P.R. Sept. 30, 2015).

There is clear authority for the proposition that an attorney representing a law firm has an
attorney-client relatio’nship with the law firm as an organization and is thus entitled to an award of
reasonable attorney’s fees and costs. Attorney’s fees and costs are actually incurred by the law firm
as the client. There is a separate and distinct relationship present when a member attorney represents
the law firm. Inrepresenting the law firm as an entity, the agency relationship is created. Even when
holding that an attorney proper person litigants are not entitled to an award of attorney’s fees and
costs, the Nevada Supreme Court noted that, as a prerequisite to an award of attorney’s fees and
costs, a party must actually incur an obligation to pay fees or costs.” Sellers, 119 Nev. at 259-60. As
stated above, such obligation is created when an individual attorney i‘epresents the law firm.

Pursuant to the above-cited cases, Kern is entitled to an award of her attorney’s fees and costs
in representing the law firm Kern & Associates. Kern & Associates, Ltd. is a dba for a Nevada
corporation (Gayle A. Kerh, Ltd.) duly created under the laws of the state of Nevada. See Nevada
Secretary State Business Entity Information for Gayle A. Kern, Ltd. attached as Exhibit “1” and
Washoe County Certificate of Business: Fictitious Firm Name attached as Exhibit “2". Regardless
of the fact that Kern is an attorney with Kern & Associates, there éxists an attorney-client

relationship. Kern as the attorney has an independent status from the law firm. Because Kern &

4
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Associates is a law firm organization, the rule that attorney pro se litigants may not recover
attorney’s fees and costs is inapplicable. To apply the rule for individual applicants to the law firm
would be to deny the actual costs incurred by the organization to have representation by counsel in
this matter. Kern & Associates was successfully represented by Kern in this litigation and is entitled
to an award for the actual and reasonable attorney’s fees and costs incurred as a result of Plaintiffs’
bringing this action which was entirely unsupported by law or fact. Kern respectfully requests this
Court award reasonable attorney’s fees and costs incurred by Defendant Kern & Associates.

B. This Court May Impose Appropriate Sanctions on Plaintiffs Pursuant to its
Inherent Power.

This Court may impose sanctions pursuant to its inherent judicialx power. The Nevada
Supreme Court has consistently held that district courts have the inherent power to impose sanctions.
See Emerson v. Eighth Judicial Dist. Court, 263 P.3d 224, 229 (Nev. 2011); Young v. Johnny
Ribeiro Bldg.,106 Nev. 88,92,787 P.2d 777,779 (Nev. 1990); S. Fork Band of the Te-Moak Tribe
v. State Eng'r (in Re Determination of Relative Rights of Claimants & Appropriators of Waters of
the Humboldt River Stream Sys.), 118 Nev. 901, 59 P.3d 1226, 1229 (Nev. 2002). “[T]hese powers
may permit sanctions for discovery and other litigation abuses not specifically proscribed by statute.”
Young, 106 Nev. at 92.

The Court’s inherent power is an independent basis for assessing sanctions against a party
to litigation. See Pickholtz v. Rainbow Techs., Inc., 284 F.3d 1365, 1377 (Fed. Cir. 2002). In
Pickholtz, the court found that the Supreme Court’s ruling in Chambers v. NASCO, Inc., 501 U.S.
32 (U.S. 1991), requires a court to separately consider a motion for attorney fees under its inherent
power. Id. The court noted that sanctions have been imposed under a couft’s inherent power and that
sanctions have been imposed in favor of a pro se attorney independent of a court’s inherent power.
It follows, the court continﬁed, that “in proper circumstances” a court may use its inherent power to
apply sanctions in favor of a pro se attorney.

Evenif thé Court finds that the statutory authority cited in Kern’s Motion for Attorney’s Fees
and Costs is insufficient to support an award of attorney’s fees and costs to Kern, the Court may use

its inherent power to impose a sanction on Plaintiffs in the amount of Kern’s attorney’s fees and

5

V4.336




V4.337

O O oo N O o AW N -~

N N N N N DD D D NN A a0
0o ~N O o AWON A O © O N OO o hdA LN -

costs. As articulated in the Motion, sanctions under NRCP 11 are appropriate in this situation. There
is no question that Plaintiffs’ Complaint was not well grounded in fact or existing law. The Court
agreed and found “to permit such causes of action against Kern would result in a chilling effect on
individuals’ ability to hire and retain counsel.” See Order dismissing claims in their entirety, filed
November 19,2015, page 3, lines 7-10. The Court may use its inherent authority to impose sanctions
against Plaintiffs for pursuing this unsupported and inappropriate lawsuit against Defendants. Not
only are such sanctions supported by NRCP 11, they may be imposed in favor of Defendants
pursuant to this Court’s inherent authority. Kern acknowledged this Court’s inherent authority in the
Motion by requesting “such further relief the Court determines to be appropriate.”

2. An Award of Attorney’s Fees and Costs is Merited.

Plaintiffs contend that the allegations and claims in the Complaint were not baseless or
frivolous and were made in good faith. Plaintiffs further assert that they “did not know that Kern
would be deemed to have blanket immunity from the legal action authorized by NRS 116.31183.”
See Memorandum page 3. To the contrary, Plaintiffs were given clear and sufficient warning thatv
such claims were without merit. Kern sent Plaintiffs a Notice Pursuant to NRCP 11(b) and (c) which
outlined the deficiencies of Plaintiffs’ claims and set forth an overwhelming amount of legal
authority as support. The letter, dated September 9, 2015, is attached as Exhibit “3”. Plaintiffs chose
to ignore the clear implications of the legal authority cited in the letter and proceeded to file its
baseless Complaint against Kern. Such actions constitute bad faith and entitle Kern to an awérd of
attorney’s fees and costs as set forth in the Motion and this Reply.

3. Conclusion.

The Court may properly exercise its discretion and authority to award attorney’s fees in this
matter pursuant to the authority cited above and the authority cited in Defendants’ Motion for
Attorney’s Fees and Costs. The authority set forth by Plaintiffs does not necessitaté the result it
requests. Rather, this Court may award Kern reasonable attorney’s fees and costs as a result of her
representation of the law firm Kern & Associates. There exists an attorney-client relationship
between Kern and the law firm and, as a result, an award of attorney’s fees and costs is proper and

warranted. Further, this court may impose attorney’s fees and costs as a sanction in Kern’s favor

6
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pursuant to its inherent authority. Finaily, an award of attorney’s fees and costs is merited against
Plaintiffs as a result of their baseless claims against Defendants. Plaintiffs were warned there was
no valid cause of action after they filed their frivolous Complaint. See Exhibit “3". They ignored
the sound advice and proceeded with the action against Kern. Such action should not be without
consequence. Plaintiffs should be required to pay all of Kern’s éttorney’s fees and costs for their
unlawful, unprofessional, and unnecessary actions. All fees and costs sought were necessary and
reasonably incurred in the defense of Kern & Associates.

Kern respectfully requests an award of attorney’s fees against the Plaintiffs in the amount of
$10,580.00, and costs in the amount of $352.34, for a total amount of $10,932.34, plus the fees and
costs for this Reply. Interest should accrue at the statutory rate from the date judgment is entered.
Kern requests any further relief the Court determines to be appropriate.

AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document filed in the above-entitled
case does not contain the social security number of any person.

DATED this 21* day of December, 2015.

KERN & ASSOCIATES, LTD.

BMM%’/

GAY . KERN, ESQ
Attorngys b Kern &Assoczates Lid

and Kern
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that [ am an employee of the law offices of Kern & Associates,
Ltd., 5421 Kietzke Lane,v Suite 200, Reno, NV 89511, and that on this date, I served the foregoing
document(s) described as follows: ‘

REPLY TO MEMORANDUM OF ANSWERING POINTS AND AUTHORITIES IN
OPPOSITION TO MOTION FOR ATTORNEY’S FEES & COSTS; COUNTER-AFFICAVIT
[SIC] AND PLAINTIFF ROCHELLE DEZZANI’S JOINDER THERETO

On the party(s) set forth below by:

X Placing an original or true copy thereof in a sealed envelope placed for collection and mailing in
the United States Mail, at Reno, Nevada, postage prepaid, following ordinary business practices.

Personal delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.
. ‘Reno-Carson Messenger Service.
addressed as follows:

David and Rochelle Dezzani

17 Camino Lienzo
San Clemente, CA 92673
DATED this 21* day of December, 2015.

Juoa L Sphant

TERESA A. GEARHART
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INDEX OF EXHIBITS

Exhibit No. Exhibit Description No. of Pages in Exhibit
1 Nevada Secretary of State Business Entity 3

Information for Gayle A. Kern, Ltd.

2 : Washoe County Certificate of Business: 1
Fictitious Firm Name

3 September 9, 2015, Rule 11 Letter 72

V4.340



V4.341

EXHIBIT “1”

EXHIBIT *1”

FILED
Electronically
2015-12-21 04:41:50 PM
Jacqueline Bryant
Clerk of the Court
Transaction #5289206 : ccovingt
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Entiy PeBA 9- Secretary of State, Nevada

GAYLE A. KERN, LTD.

Page 1 of 3

Business Entity Information

Status:

Active

File Date:

711712003

Domestic Professional

Type: Corporation Entity Number: | C17144-2003
Qualifying State: | NV List of Officers Due: | 7/31/2016
Managed By: Expiration Date:
NV Business ID: | NV20031405227 Business License Exp: | 7/31/2016

Additional Information

Central Index Key:

Registered Agent Information

Name: | GAYLE A. KERN, LTD. Address 1: | 5421 KIETZKE LANE SUITE 200
Address 2: City: | RENO
State: | NV Zip Code: | 89511 "
Phone: Fax:
Mailing Address 1: Mailing Address 2:
Mailing City: Mailing State: | NV

Mailing Zip Code:

Agent Type:

Commercial Registered Agent

Status:

Active

Financial Information

No Par Share Count:

100.00

Capital Amount: I $0

No stock records found for this company

_—_j Officers

] Include Inactive Officers

President - GAYLE A KERN

Address 1: | 5421 KIETZKE LANE SUITE 200 Address 2:
City: | RENO State: | NV
Zip Code: | 89511 Country: | USA
Status: | Active Email:
Secretary - GAYLE A KERN
Address 1: | 5421 KIETZKE LANE SUITE 200 Address 2:
City: | RENO State: | NV
Zip Code: | 89511 Country: | USA
Status: | Active Email:

Treasurer - GAYLE A KERN

V4.342
http://nvsos.gov/SOSEntitySearch/PrintCorp.aspx?1x8nva=3AQ%252fJyQunj2FyuPzMR...
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Enti\y PBAIY - Secretary of State, Nevada Page 2 of 3
E Address 1: | 5421 KIETZKE LANE SUITE 200 Address 2:
City: | RENO State: | NV
Zip Code: | 89511 Country: | USA
Status: | Active Email:
Director - GAYLE A KERN ,
Address 1: | 5421 KIETZKE LANE SUITE 200 Address 2:
City: | RENO State: | NV
Zip Code: | 89511 Country: | USA
Status: | Active Email:
- l Actions\Amendments
Action Type: | Articles of Incorporation
Document Number: | C17144-2003-001 # of Pages: | 5
File Date: | 7/17/2003 Effective Date:

(No notes for this action)

Action Type: | Initial List
Document Number: | C17144-2003-004 # of Pages: | 1
File Date: | 8/29/2003 Effective Date:

(No notes for this action)

Action Type:

Registered Agent Address Change

Document Number:

C17144-2003-003

# of Pages: | 7

File Date:

10/9/2003

Effective Date:

GAYLE A. KERN SUITE 202 JPH

499 WEST PLUMB LANE RENO NV 89509 JPH

Action Type: | Annual List
Document Number: | C17144-2003-002 # of Pages: | 1
File Date: | 6/14/2004 Effective Date:

List of Officers for 2004 to 2005

Action Type: | Annual List
Document Number: | 20050286303-29 # of Pages: | 1
File Date: | 7/13/2005 Effective Date:

(No notes for this action)

Action Type:

Registered Agent Address Change

Document Number:

20050489870-83

# of Pages: | 2

File Date:

10/6/2005

Effective Date:

(No notes for this action)

Action Type: | Annual List
Document Number: | 20060318881-27 # of Pages: | 1
File Date: | 5/17/2006 Effective Date:

(No notes for this action)

Action Type:

Annual List

V
http://nvsos.2ov/SOSEntitySearch/PrintCorp.aspx?Ix8nvg=3 AQ%252f]yQunj2FyuPzMR...

4.343
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! Document Number:

Enti\y DeBl4- Secretary of State, Nevada

20070360890-45

# of Pages:

Page 3 of 3

File Date:

5/23/2007

Effective Date:

{No notes for this action)

Action Type: [ Annual List
Document Number: | 20080333211-83 # of Pages:
File Date: | 5/14/2008 Effective Date:

(No notes for this action)

Action Type: | Annual List
Document Number: | 20090394399-38 # of Pages:
File Date: | 5/6/2009 Effective Date:

{No notes for this action)

Action Type: | Annual List
Document Number: | 20100498731-05 # of Pages:
File Date: | 7/7/2010 Effective Date:

(No notes for this action)

Action Type: | Annual List
Document Number: | 20110522523-33 # of Pages:
"File Date: | 7/15/2011 Effective Date:

{No notes for this action)

Action Type: | Annual List
Document Number: | 20120339599-63 # of Pages:
File Date: | 5/14/2012 Effective Date:

{No notes for this action)

Action Type: | Annual List
Document Number: | 20130454330-95 # of Pages:
File Date: { 7/10/2013 Effective Date:

{No notes for this action)

Action Type: | Annual List
Document Number: | 20140325992-87 # of Pages:
File Date: | 5/1/2014 Effective Date:

{No notes for this action)

Action Type: | Annual List
Document Number: | 20150219299-50 # of Pages:
File Date: | 5/14/2015 Effective Date:

{No notes for this action)

V
http://nvsos.gov/SOSEntitySearch/PrintCorp.aspx?1x8nvq=3 AQ%252fJyQunj2FyuPzMR...

4.344
1221/2015



V4.345

EXHIBIT “2”

EXHIBIT “2”

FILED
Electronically ,
2015-12-21 04:41:50 PM
Jacqueline Bryant
Clerk of the Court
Transaction # 5289206 : ccovingt
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CORPORATION, LLC, BUSINESS TRUST & LEGAL ENTITIES F l L E D
CERTIFICATE OF BUSINESS: FICTITIOUS FIRM NAME o ' ‘

* * *THIS CERTIFICATE EXPIRES 5 YEARS FROM FILE DATE * * *

(If renewing, expires 5 years from original file date unless it has lapsed) 20}5 JUL I 7 " Q: 3 |

@RCHCWB.IONCW Flllng Contact Number: (775) 324 5930 Email: gakltd@kernltd Cof?ﬂ

THE‘UNDERSIGNED does hereby certify that - ITIS BY.
conducting a_Law Office . " business at
5421 Kietzke Lane, Suite 200 Reno NV 89511

, (Physical street address) ? City) ? State) ip code)
under the fictitious firm name of: Kern & Associates, Ltd. '

and that said firm is composed of the following legal entity* (or entities) whose mailing address, signing

ofﬁcer’.s name, and title are as follows:
Legal Entity Name: Gayle A. Kern, Ltd.

(Legal entity must state name exactly as it is on file in state of incorporation)

Entity Mailing Address: 5421 Kietzke Lane, Suite 200 _ Reno NV 89511
(Physical street address) (City) (State) (Zip code) »

Signing Officer Name: Gayle A Kern
Signing Officer Title: ~ President .
FOR ADDITIONAL OWNERS, PLEASE USE ADDITIONAL PAGES

Alternate Mailing Address: , s ,
i (P.O. Box or Physical street address other than listed above) _ (City) (State) (Zip code)

Prior Related DBA Filing (zfapﬁlicable): J wl Y 0, 2010

WITNESS my hand this §7" day of _ Ja,ém .20 15 .

The underszgned hereby swears under penalty of perjury that
he/she has authority to sign on behalf of and to bind the above-

named legal entity to g contract.
x St Yee——

STATE OF NEVADA Signaturc of authorized officer

COUNTY OF _WASHOE } SS. .
On this §° th day of J/I/L 1/131 | , 20 15 personally appeared before me, a Notary Public,

Gayle A. Kern

(Name of individual whose signature is being notarized)

who acknowledged that he/she executed the above instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official stamp at my office in

the County of _Washoe the day and year in this certificate first above written.

Juser 0. hurhut

ngnature of Notary Public

TERESA A. GEARHART
NOTARY PUBLIC

For office use only
IF SUBMITTING A NOTARIZED DOCUMENT, PLEASE PROVIDE AN ORIGINAL AND 3 COPIES,

= cXp @
A SELF-ADDRESSED STAMPED ENVELOPE AND $20.00 FILING FEE TO:
WASHOE COUNTY CLERK B3 5~ STATE OF NEVADA

P.0. BOX 11130 X ‘:"‘7’ /4 MyCommlsbt;‘ﬁs&f'WNB
RENO, NV 89520 : 4 Certificate No:

T U 1A
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Jacqueline Bryant
Clerk of the Court
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EXHIBIT “3”

EXHIBIT “3”
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ERNEASSOCIATES. LTD.

ATTORNEYS
GAYLE A. KERN, ESQ. 5421 KIETZKE LANE, SUITE 200
gaylekern@kernlitd.com RENO, NEVADA 89511
KAREN M. AYARBE, ESQ. TELEPHONE: (775) 324-5930
karenayarbe@kernitd.com FACSIMILE; (775) 324-6173

September 9, 2015

VIA EMAIL: didezzanifyalioo.com
ORIGINAL VIA CERTIFIED MAIL
& COPY VIA FIRST CLASS MAIL

David Dezzani
~ Rochelle Dezzani
17 Camino Lienzo
San Clemente, CA 92673

Re: Dezzani v. Kern & Associates, Lid., et al.
Case No. CV 15-00826 | Second Judicial District Court | Washoe County

NOTICE PURSUANT TO NRCP 11(b) and (c)

Dear Mr. and Mrs. Dezzani:

As you know, this firm represents the McCloud Condominium Association (the
“Association”). Our office was served a copy of your Complaint, filed on May 4, 2015, in the above
referenced matter against Ms. Karen Higgins (“Ms. Higgins”), a board member of the Association,
and counsel for the Association Kern & Associates, Ltd. (“K&A”) and Ms. Gayle Kern (“Ms.
Kern™).

Be advised this letter is sent in compliance with NRCP 11(c) for purposes of providing
notice and an opportunity for you to respond to and remedy the substantive deficiencies of the above
referenced Complaint as outlined below. Such deficiencies are in clear violation of NRCP

11(b)(1)(2)and (3).!

|
NRCP 11(b)(1)(2) and (3) provide:

...[b]y representing to the court (whether by signing, filing, submitting, or later advocating)
a pleading, written motion, or other paper, an attorney...is certifying that to the best of the
person’s knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances, -
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- David Dezzani
Rochelle Dezzani
September 8, 2015
Page 2

Significantly, as a matter of law, you cannot assert any cause of action against K&A or Ms.
Kemn. At all times material to the allegations of the Complaint, K&A and Ms. Kern were acting
as counsel for the Association and owed no duty to you. To this point, the Honorable Janet Berry,
district court judge in the Second Judicial District, County of Washoe, State of Nevada, recently
ruled in a similar action that the prior owner of a property located in one of the associations
(“HOA”) represented by K&A and Ms. Kern could not maintain an action against K&A. In Vainuku
v. Highland Ranch Homeonwers Association, et al., Case No. CV14-02399, Second Judicial District
Court, the plaintiff asserted various claims against K&A as counsel for the HOA, with such claims
sounding in breach of contract, tort, unjust enrichment, injunctive relief, declaratory relief/quiet itle,
and all arising from a prior foreclosure. Judge Berry dismissed plaintiff’s complaint against K&A
with prejudice, ruling

...The Court finds there is no basis in law or fact to support the
causes of action alleged against Kern. There are no issues of
material fact which preclude summary judgement [sic]. Additionally,
the Court finds that to permit such causes of action against Kern
would result in a chilling effect on individuals’ ability to hire and
retain counsel. Accordingly,and good cause appearing, Kern’s
Motion to Dismiss Verified Complaint for Quiet Title, Declaratory
Judgment and Damages is GRANTED. All claims against Kemn are
hereby dismissed with prejudice.

See Judge Berry’s May 13, 2015 Order, p. 4, 1. 16-22, a copy of which is enclosed. (Emphasis
added.)

Here, you are attempting to do precisely what plaintiff in the Vainuku case cited above did,

i.e. sue the attorneys for the Association, over the issues related to enforcement of the governing
documents and application of Chapter 116 related to the common area encroachment. Amongst the
allegations of the Complaint include criticism of Ms. Kern and her legal advice, competence,

- services, and opinions to her client, the Association. In addition, you allege violations of various
provisions of NRS Chapter 116 and the Association’s governing documents, including its CC&Rs.

(1) it is not being presented for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted by
existing law...

(3) the allegations and other factual contentions have evidentiary support...

Further, 1 1(c) states “...[i]f after notice and a reasonable opportunity to respond, the court determines

that subdivision (b) has been violated, the court may...impose an appropriate sanction upon the attorneys,
law firms, or parties that have violated subdivision (b) or are responsible for the violation.”
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David Dezzani
Rochelle Dezzani
September 8, 2015
Page 3

Additional allegations are made that Ms. Kern (as -well as Ms. Higgins) acted “negligently,
wrongfully, wantonly, willfully and/or intentionally in violation of...” various provisions of Chapter
116,

Regardless of your opinions or interpretations of the Association’s governing documents and
NRS Chapter 116, only a client may maintain an action against an attorney for claims sounding in
contract, tort, negligence, breach of fiduciary duty, or a failure to adhere to a recognized standard of
care.” To the extent your claims allege tortuous conduct on the part of Ms. Kern and/or K&A, they
are barred by law. K&A, as attorneys. for the Association, owed no duty to you individually as
members of the Association. Any liability sounding in tort must be based upon some underlying
duty owed to the aggrieved party. No such duty is present here. Rather, K&A owed a duty to its
client, the Association.

InB.L.M. v. Sabo & Deitsch, 55 Cal. App. 4" 823, 64 Cal. Rptr. 2d 335 {1997), the California
appellate court affirmed the granting of a motion for summary judgment against B.L.M. because
respondent law firm represented only its client, the City, and the law firm owed no duty to
respondent as a third party beneficiary of that employment contract. See also Bily v. Arthur Young
& Co., 3 Cal 4™ 370, 834 P.2d 745 (1992),wherein the court addressed an auditor’s liability and
found no liability to third parties unless the employment contract specifically identifies the party as
a third party beneficiary. As noted by the court in the B.L.M. v. Sabo decision, to find that by entering
into a contract to provide legal services, the attorney also owed a duty to the party against whom
action was to be taken, is unworkable and undermines the very nature of the attorney-client
relationship. * '

It is a fundamental principle of law that a lawyer representing an organization as a client

2

Under Nevada law, no civil cause of action even exists against an attorney for any violation of the Rules
of Professional Conduct. See Ricks v. Dabuney (In re Jane Tiffany Living Trust), 124 Nev. 74; 177 P.3d
1060 (2008); see also, Mainor v. Nault, 120 Nev. 750, 768-769; 101 P.3d 308, 320-321 (2004). Other
jurisdictions are in accord. See Ex. Parte Toler, 710 So.2d 415, 416 (Ala. 1998); Orsini v. Larry Moyer
Trucking Inc., 310 Ark. 179, 184, 833'S.W.2d 366,369 (Ark 1992). .

3

Numerous other decisions have confirmed that an attorney for an adverse party cannot be liable to a third
party because no duty is owed by the attorney to that third party. See Norton v. Hines, 49 Cal. App.3d 917,
123 Cal. Rptr, 237 (1975); Weaver v. Superior Court, 95 Cal. App. 3d 166,180, 156 Cal. Rptr. 745 (1979);
Parnell v. Smart, 66 Cal. App.3d 833, 837-838, 136 Cal. Rptr. 246 (1977); Omega Video Inc. v. Superior
Court, 146 Cal. App. 3d 470, 480, 194 Cal. Rptr. 574 (1983); St. Paul Title Co. v. Meier, 181 Cal. App. 3d
948, 952, 226 Cal. Rptr 538 (1986).
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David Dezzani
Rochelle Dezzani
September 8, 2015
Page 4

represents the entity itself rather than the individual constituents who make up the organization. The
Nevada Rules of Professional specifically provide as much. * Throughout the course of her
representation of the Association, Ms. Kern’s primary obligation has been to the Association itself,
All members collectively constitute third party beneficiaries of Ms. Kern’s representation of the
Association. Not only is protecting your interests as individual property owners not the primary
purpose and intent of the attorney-client relationship between K&A and the Association, it is often
the case that your interest will be contrary to the interests of the Association. As a result, it is clear
that you are not a third party beneficiary to any contract between K&A and ifs client the
Association.®

There is no question that you were made aware of Ms. Kern’s status as counsel for the
Association during the extensive communications between you and K&A. The documents in the
Complaint and upon which the allegations of the Complaint are apparently based specifically
identify K&A as attorneys for the Association. You acknowledge the representation directly in your
allegations. You are not, and have never been, in privity of contract with K&A nor (as established
above) did K&A owe any duty to you as an individual owner in the Association. K&A’s duties
were, and still are, owed only to its client, the Association.

While it is unclear whether your complaint asserts any action against K&A for breach of

4

Rule 1.13. Organization as Client.

(@) A lawyer employed or retained by an organization represents the organization acting through its duly
authorized constituents,

(b) If a lawyer for an organization knows that an officer, employee or other person associated with the
organization is engaged in action, intends to act or refuses to act in a matter related to the representation that
is a violation of a legal obligation to the organization, or a violation of law that reasonably might be imputed
to the organization, and that is likely to result in substantial injury to the organization, then the lawyer shall
proceed as is reasonably necessary in the best interest of the organization. Unless the lawyer reasonably believes
that it is not necessary in the best interest of the organization to do so, the lawyer shall refer the matter to higher
authority in the organization, including, if warranted by the circumstances, to the hxghest authority that can act on
behalf of the organization as determined by applicable law.

(f) In dealing with an organization’s directors, officers, employees, nmembers, shareholders or other
constituents, a lawyer shall explain the identity of the client to the constituent and reasonably attempt to ensure
that the constituent realizes that the lawyer’s client is the organization rather than the constituent. In cases of
multiple representation such as discussed in paragraph (g), the lawyer shall take reasonable steps to ensure that the - -
constituent understands the fact of multiple representation.

5

See Pelham v. Griesheimer, 92 1l1. 2d 13, 21 (1. 1982), holding that “for a nonclient to succeed in a negligence
action againstan attorney, he must prove that the primary purpose and intent of the attorney-client relationship itself
was to benefit or influence the third party.”
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David Dezzani
Rochelle Dezzani
September 8, 2015
Page 5

contract, any attempt to that effect would be unsubstantiated. In Nevada, “[a] breach of contract may
be said to be a material failure of performance of a duty arising under or imposed by agreement.”
Bernard v. Rockhill Dev. Co., 103 Nev. 132, 135, 734 P.2d 1238, 1240 (1987). “A plaintiffin a
breach of contract action must show (1) the existence of a valid contract; (2) a breach by the
defendant, and (3) damage as a result of the breach.” Brown v. Kinross Gold U.S.A., Inc., 531
F.Supp. 2d 1234, 1240 (D.Nev. 2008) (internal quotations omitted), citing Saini v. Int 'l Game Tech.,
434 F.Supp. 2d 913, 920-21 (D.Nev. 2006).

The essential element of a claim for breach of contract, i.e., a contract, is missing as to K&A.
K&A is not a party to or bound by the CC&Rs. There is not now, and never was, any contract
between youand K&A. Furthermore and as stated above, you are not a third party beneficiary to any
contract between K&A and the Association. You do not even allege the existence of a contract
between yourself and K&A, because one simply does not exist. As a matter of law, there can be no
claim sustained against K&A for a breach of a non-existent contract.

You cite various provisions of Chapter 116 of the Nevada Revised Statutes to justify your
direct claims against Ms. Kern and K&A. Not only are the allegations in your Complaint factually
insufficient to justify your reliance on these statutes, they simply do not provide an avenue by which
you may sue Ms. Kern and K&A for any actions during the course of representation of the
Association. As stated above, K&A owed you no duty and there was no contractual relationship
between you and K&A such that direct claims are warranted.

In short, your attempt to sue K&A as attorneys for the Association is legally and
fundamentally flawed, and can only be viewed as a strong armed, warrantless litigation tactic used
for improper purposes. Judge Berry’s Order in Vainuku establishes as much: There is absolutely
no cognizable claim for relief against another party or entity’s counsel by a third party with the
potential exception of fraud or unfair debt collection. Even as to such claims, no facts whatsoever
exist here to support these claims and/or withstand Rule 11 scrutiny as well, especially as to fraud
which must be pled with particularity and be based upon clear and convincing evidence. Furtherance
of any such spurious claims against K&A as counsel for the Association by you will be met with an
immediate and proportionate response including, but not limited to, a request for sanctions and
attorney’s fees and costs. (See further discussion below.)

Additionally, NRCP 12(h)(3) provides that “whenever it appears by suggestion of the parties
or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.
Assuming solely for the sake of argument that a claim may be stated against K&A (which it
cannot), the court has no subject matter jurisdiction over the Association or K&A due to the fact that
your claims are not exempt from the mediation requirements of NRS 38.310. As such, they are
subject to dismissal under NRCP 12(h)(3).

More specifically, Nevada law requires that all claims involving the interpretation,
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Rochelle Dezzani
September 8, 2015
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application or enforcement of the governing documents applicable to résidential property be
mediated pursuant to the provisions of NRS 38.300 to 38.360, inclusive, before any action may be
filed in this Court. See NRS 38.310(1).

The allegations of the Complaint and the spurious, non-cognizable claims asserted against
K&A and Ms. Kern rest entirely upon an interpretation of the provisions of the CC&Rs and whether
the Association was entitled to take enforcement action for the modifications made to your rear deck
. and the resulting taking of common area. The Complaint alleges the Association and/or K&A failed
to follow the provisions of the CC&Rs and NRS Chapter 116 while taking enforcement action and
while negotiating a resolution to the significant issue raised by the modification of your deck. Again,
while you contest the Association’s authority to take the actions it did, K&A at all times advised the
Association regarding what would be in the best interest of the Association itself and the members
collectively. There is no question that permitting the taking of common area for the exclusive use
of individual members is not in the best interest of the Association because each owner owns an
undivided interest in the common area that may not be reallocated without adhering to the specific
procedures provided for in the CC&Rs. -

Clearly, the validity of the claims contained in your Complaint depend entirely upon an
interpretation, application, and/or enforcement ofthe CC&Rs. The Nevada Supreme Court has made
clear that when resolving the merits of a complaint requires a court to interpret the meaning of an
association’s CC&Rs to determine if the association’s actions were proper, the complaining party.
must first submit their claims to mediation before instituting an action in district court. Hamm v.
Arrowcreek Homeowners' Ass'n, 124 Nev. 290, 295 (Nev. 2008). It is apparent, therefore, that the
claims asserted against Ms. Kern and K&A would be dismissed under NRCP 12(h)(3) and NRS
38.310. There is simply no subject matter jurisdiction.

Based upon the foregoing, you must dismiss your claims against Ms. Kern and K&A. Be
advised that K&A is prepared to file the attached Motion to Dismiss. Additionally, should the issues
presented in this letter not be addressed and corrected, and the Association and/or K&A are required
to prepare and file any necessary pleadings with the Court, we will seek sanctions, including all
attorneys’ fees and costs incurred in connection therewith, in accordance with NRCP 11(c)(1)(a).

| Very truly yours,

KERN & ASSOCIATES, LTD.

,, N
: Gayle A. Kern
Enclosure

¢: Client (w/enc.)
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GAYLE A. KERN, ESQ.
Nevada Bar No. 1620

KERN & ASSOCIATES, LTD.
5421 Kietzke Lane Suite 200
Reno, Nevada 89511
Telephone: (775) 324-5930
Telefax: (775) 324-6173
E-mail: gavlekern@kernltd.com

Attorneys for Kern & Associates, Ltd.
and Gayle Kern

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF _NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE CASE NO.: CV15-00826
DEZZANI,
; DEPT. NO.: 10
Plaintiffs,
DEFENDANTS, KERN & ASSOCIATES,
Vs. LTD. AND GAYLE KERN'S MOTION TO
DISMISS COMPLAINT
KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5,

Defendants.
/

Defendant GAYLE A. KERN, dba KERN V& ASSOCIATES, LTD., (“Kern™), in pro per, moves
this Court for an order dismissing the Complaint with Prejudice as to Kern pursuant to NRCP 12(b)(1),
NRCP 12(b)(5), NRCP 12(h)(3), and NRS 38.310, for the reasons outlined in the following Memorandum
of Points and Authorities, including but not limited to the following: (i) at all times material to the
allegations of the Complaint, Kern was acting solely as an attorney for the' governing body of the McCloud
Condominium Association and as a matter of law, a third pérty canno‘t maiﬁtain a cause of action against
another party’s attorney; (ii) Plaintiffs failed to state a claim against Kern for which relief may be granted;
and (iii) the court lacks subject matter jurisdiction over any legitimate claims against Kern becuase any
legally cognizable claims against Kern must first be arbitrated or mediated in accord with the provisions
of NRS 38.310-360.
n
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This Motion to Dismiss is based upon the following Memorandum of Points and Authorities, all
exhibits attached hereto, all pleadings and papers on file herein, and any oral argument the court deems
necessary. All exhibits that are attached to this motion are referenced to and discussed in the Complaint
on file. Therefore, they are not exhibits outside of the allegations of the Complaint and all matters
discussed are within the Complaint and can be considered by the Court without converting the motion to
dismiss into a motion for summary judgment.

DATED this 9" day of September, 2015.

KERN & ASSOCIATES, LTD.

GAYLE A. KERN, ESQ.
Attorneys for Kern & Associates, Ltd.

MEMORANDUM OF POINTS AND AUTHORITIES

I. STANDARD FOR DISMISSAL

The Nevada Rules of Civil Procedure provide that the defense of lack of jurisdiction over the.
subject matter and the defense of failure to state a claim upon which relief may be granted may, at the
option of the defendant, be made by motion. NRCP 12(b)(1); NRCP 12(b)(5). “If, on a motion . . . to
dismiss for failure of the pleading to state a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in NRCP 56....” NRCP 12(b). “Documents whose contents are
alleged in a complaint and whose authenticity no party questions, but which are not physically attached
to the pleading, méy be considered in ruling on a Rule 12(b)(6) motion to dismiss™ without converting the
motion to dismiss into a motion for summary judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir.
1994) (analyzing similar federal rule). Recording of a document imparts constructive notice of its contents.
NRS 111.315. The Court may take judicial notice of “facts in issue or facts from which they may be
inferred. A judicially noticed fact must be . . . {c]apable of accurate and ready determination by resort to -
sources whose accuracy cannot reasonably be questioned so that the fact is not subject to reasonable
dispute.” NRS 47.130. |
I
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NRCP 12(h)(3) provides that “whenever it appears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter, the court shall dismiss the action.” The burden of proving
the jurisdictional requirement is properly placed on the plaintiff. See Morrison v. Beach City LLC, 116
Nev. 34, 991 P.2d 982 (2000) citing Nelson v. Keever, 451 F.2d 289 (3d Cir. 1971).

Under NRCP 8(a), a complaint must contain "a short and plain statement of the claim showing that

the pleader is entitled to relief." A complaint which fails to satisfy this standard is subject to dismissal for

failure to state a claim upon which relief can be granted. NRCP 12(b)(5).

In determining whether this standard is met, the district court "considers all factual assertions in
the complaint to be true and dra;ws all reasonable inferences in favor of the plaintiff" See Kahn v. Dodds
(Inre AMERCQ Derivative Lit.) 252 P.3d 681, 692 (Nev. 2011) citing Shoen v. SAC Holding Corp., 122
Nev.621,635,137P.3d 1171, 1180 (2006). The Nevada Supreme Court has reiterated, hdwever, that "[t]o
survive dismissal, a complaint must contain some 'set of facts, which, if true, would entitle [the plaintiff]
to relief." Kahn, 252 P.3d at 692, citing Buzz Stew, LLC v. City of N. Las Vegas, 124 Nev. 224,228, 181
P.3d 670, 672 (2008). In fact, the allegations must give fairnotice of a legally sufficient claim. See Breliant
v. Preferred Equities Corp., 109 Nev. 842, 846, 858 P.2d 1258, 1260 (1993) (empbhasis added), citing
Ravera v. City of Reno, 100 Nev. 68, 70, 675 P.2d 407,408 (1984).

When ruling on a motion to dismiss, "the court is not required to accept legal conclusions cast in
the form of factual allegations if those conclusions cannot reasonably be drawn from the facts alleged."
Clegg v. Cult Awareness Nerwork, 18 F.3d 752, 754-755 (9th Cir. Cal. 1994) (analyzing similar federal
rule). In the instant matter, not oniy have Plaintiffs atterhpted to assert claims against an adverse party’s
attorney, which they cannot do as a matter of law, the factual allegations of the Complaint are unsupported
by the evidence provided by the Exhibits attached herefo which relate directly to Plaintiffs’ allegations.

Fof the reasons set forth herein,‘ the Court should dismiss each of Plaintiffs’ causes of action

against Kern, with prejudice, as Plaintiffs failed to assert any facts that give rise to any plausible claim

-||lagainst Kern for which relief can begranted pursuant to NRCP . 12(b)(5). If the Court determines Plaintiffs.

asserted any legally sufficient claims against Kern, the Court should still dismiss all claims against Kern
because the Court lacks subject matter jurisdiction over those claims. Any legally cognizable claims

against Kern arise from the “interpretation, application and or enforcement” of the CC&Rs and, therefore,

(¥3}
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those claims must be submitted to mediation or arbifration in accord with the mandatory requirements of
NRS 38.310. If not otherwise dismissed pursuant to NRCP 12(b)(5), all claims against Kern should be
dismissed in accordance with NRCP 12(b)(1), NRCP 12(h)(3), and NRS 38.310(1).

II. STATEMENT UNDISPUTED FACTS

Kermn is a professional corporation providing legal services to a variety of clients in Northern
Nevada including, but not limited to, over 250 common-interest community homeowner associations,

including the McCloud Condominium Homeowners Association (“Association™). Complaint §2, 3. At

all times material to the allegations of the Complaint, Kern was acting solely as attorney for the

Association. Complaint § 13, 14, 17, 19, 22, 35.
Plaintiffs David Dezzani and Rochelle Dezzani (“Plaintiffs” or “Dezzanis”) are members of the
Association and owners of Unit #211 in the Association (the “Unit” or “Property™). Complaint §9 1. The

Association is governed by the Revised Declaration of Limitations, Covenants, Conditions and

||Restrictions of McCloud Condominium Homeowners’ Association (“CC&Rs™), recorded January 28,

2008, as Document No. 3614779 with the Office of the Washoe County Recorder. Complaint § 11, 12,
25, 30, 33; See Kern Exhibit “1". Plaintiffs purchased the Unit on July 1, 2004. Complaint §6. At the
time Plaintiffs purchased the Property, the rear deck had been extended from its original dimensions by
a previous owner. Complaint ',] 8. The deck extension had been approved by the Association’s Board of
Directors in 2002. See Plaintiffs’ Exhibit 3. Upon exterior inspection of the rear deck, the Association’s
Board of Directors issued the Dezzanis a “Notice of Violation” indicating that the deck extension was
unabproved and unallowed pursuant to the CC&Rs. Complaint § 11, 12, 13; Plaintiffs’ Exhibit 1. The
Notice of Violation proposéd two options for the Plaintiffs to correct the violation - théy could either
submit an application for the restoration of the deck to its original condition OR could sign a Covenant
stating that the deck extension in its current condition could remain on the Plaintif{s’ Property during the
entire course of their ownership but would be required to be removed at the owner’s expense after three
sucessive transfers of ownership. Plaintiffs’ Exhibit 1. The pertinent provisions of the CC&Rs, as noticed | ..
in the Notice of Violation, provide as follows:
12.5 Association Maintenance and Decoration Authority. The Board of Directors, or its
duly appointed agent, including the manager, if any, shall have the exclusive right

to paint, decorate, repair, maintain and alter or modify the exterior walls, balconies,
railings, exterior door surfaces, roof and all installations and improvements in the
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common area, and no owner of a condominium shall be permitted to do, or have

done, any such work. The approval of the Board of Directors shall be required in

writing for the installation of any awnings, sunshades, or screen doors, or any

antennae or structures on the roof of any condominium building.

13.8.2 [An Owner] May not change the appearance of the Common Areas, the exterior
appearance of a unit, any component that may be seen from the exterior of the
building, or any other portion of the Project, or make any change or modification
to that Owner’s Unit, such as replacing carpeting with hardwood floors, without
permission from the Board or the Architectural Committee, as applicable.

Kern Exhibit “1".

During the course of herrepresentation of the Association, Kern advised the Associationregarding
the extension of multiple rear decks within the Community. Complaint § 35; See Kern Exhibit “2". Kern
assisted the Board of Directors in issuing the Notice of Violation to Plaintiffs, Complaint § 13. Upon
receiving correspondence from the Plaintiffs regarding the Notice of Violation, the Board of Directors
requested Kern to reply to those communications, Complaint § 14; Kern Exhibit “2". Kern communicated
with the Dezzanis on behalf of the Association by letter dated April 4,2013. Id. The letter clearly informed
the Dezzzanis that Kern was acting as attorney for the Association. The letter states in pertinent part:

“Dear Mr. And Mrs. Dezzani:

I represent the McCloud Condominium Homeowners Association. The Board
requested I respond to your email request to review communications and/or information
related to another unit and Board minutes.

Kern Exhibit “2", pg. 1.
The letter outlined the Association’s position regarding the deck extension, stating, “The Board

understands your frustration and appreciates you are addressing the matter of the unapproved deck

extension that wrongfully encroaches in the common area. There is no question the extension exists in

{lthe common area, as do the other extensions. The common area is owned in common by all owners of the

community. While it is unfortunate the issue of deck extensions and the wrongful taking of common area
was not addressed earlier, the Association has properly taken action to protect the integrify of the common
area. There is no question common area is not permitted to be given to any one owner for his/her
exclusive use and enjoyrnént, theréby reducing the common area for the other homeowners. It is the
wrongful conversion of commeon area that is the problem. Simply put, there is no lawful transfer of
common area to individual owners absent a vote of the membership. See NRS 116.3112; Kern Exhibit

“2". On May 3, 2013, Plaintiffs emailed the Association’s Board of Directors with a lengthy tirade of
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accusations against the Associétion’s Board of Directors, management company and Kern directly. See
Plaintiffs’ Exhibit 2. The email purported to justify the Dezzani’s position regarding the deck aﬁd asserted
that the impropriety of the Association’s posifion. Id. In various places, the email refers to Kern’s
representation of the Association and the communications Kern had with the Plaintiffs on behalf of the
Association. The email explicitly acknoWledges that Kern comlﬁunicated directly with the Dezzanis for
the purpose of convening the association’s legal position with regard to the deck extensions.

Kern responded by letter dated May 10, 2013, in which she clearly indicated that she represents
the Association and that the Dezzanis should direct all further communication regarding the deck
extension to Kern rather than directly to the Board of Directors. Specifically, the letter stated:

The Board of Directors requested I respond to your various communications.... If youhave
any further communications, the Board request that you communicate with me. We
appreciate your anticipated cooperation. If I have failed to address any of your
communications, please advise me.

Kern Exhibit “3".

After a hearing on the matter, attended by Kern on behalf of the Association; the Board issued the
Result of Hearing, dated September 5, 2014. Complai-nt 9 18; See Plaintiffs’ Exhibit 5. Kern continued
to receive and reply to communications regarding the deck extension from the Dezzanis. Complaint ] 20,
21, 22.> At all times, Kern responded on behalf of her client, the Association, and asserted the legal

positions she was retained to express by her client.

On May 4, 2014, Plaintiffs filed the Complaint in district court asserting claims against the Kern
and Karen Higgens, an individual member of the Board. which have no basis in law or fact. The claims
asserted against Kern were never submitted to the NRED as required by NRS 38.310(1). All claims ‘
against Kern must be dismissed in accord with NRCP 12(b)(5), and or NRCP 12(b)(1), NRCP 12(h)(3)
and NRS 38.310(1). o

III. AUTHORITIES AND LEGAL ARGUMENTS

A. Plaintiff Has Failed to Assert any Claims Against Kern For Which Relief
May be Granted.

Even if the Complaint is not dismissed in its entirety based on the lack of any cognizable claim

against the attorney for the Association, there are independent grounds for dismissal of each and every
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claim for relief. The Complaint seeks four inarticulate claims for relief. Apparently, the Plaintiffs assert

that Kern engaged in retaliatory action against them threatened harassed or othe1w1se caused emotional

'dlstress to them in violation of NRS 116. 31 183 and NRS 116.31184, and further acted and/or directed

others to act negligently, wrongfully, wantonly, willfully and/or intentionally in violation of various
provisions of Chapter 116 of the Nevada Revised Statutes governing the c‘onducting of meetings and
voting in a common- -interest commumty Complaint Y 26, 36, 38, 40. The Complaint acknowledges that
Kern provided legal services and advice to the Board and drafted, edited and approved Board
correspondernce, yet seeks to hold Kern independently responsible for the acts of the Association.

Complaint 1§ 13, 14, 17, 19, 22, 24, 25, 35. At all times, Kern was acting as agent for the Association,
which Plaintiff does not contest. It is fundamental axiom of agency law thata principal is liable for the acts
of its agent committed within the scope of the agency. Even if the fact that Kern was at all times acting
as attorney for the Association were not determinative of all claims against Kern, there is no theory of |
liability by which Kern could be independently liable to the Dezzanis. |

1. As A Matter of Law, No Cause of Action Can Be Asserted Agaznst Kern Who
Acted as Attorney For the Association.

As a matter of law, the Plaintiffs cannot assert any cause of action against Kern who was at all
times material to the allegatlons of the Complamt acting as attorney for the association and owed no duty
to the Plaintiffs. The Dezzanis are suing Kern in her direct capacity as counsel for the Association, who
took actions authorized by law, to correct a wrongful transfer of common area property to an individual
unit owner without a vote of the majority of homeowners. Rather than asserting claims challenging the
legality of the Association’s. position, the Plaintiffs are attacking Kern because of the legal advice she
provided to her client. However the purported wrongful actions are characterized , it does not change the
fact that Kern owed a duty to her client, the Association, and owed no duty to the Dezzanis in their
individual capacity.

Regardless of Plaintiffs’ opinions or interpretation of the CC&Rs or the provisions of NRS
Chapter 11 6,“on1ya client may maintain an action against an attorney for breach of contract, or ne‘gligenoe,'
or breach of fiduciary duty, or failure to adhere to a recognized standard of care. The Nevada Supreme
Court has repeated held that no civil cause of action exists against an attorney based upon any violation

of the Rules of Professional Conduct. See Ricks v. Dabney (In re Jane Tiffiany Living Trust), 124 Nev.
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74; 177 P.3d 1060 (2008); see also, Mainor v. Nault, 120 Nev. 750,‘ 768-769; 101 P.3d 308, 320-321
(2004). Otllerjurisdictions are in accord. See Ex. Parte Toler, 710 S0.2d 415, 416 (Alé. 1998); Ornini v.
Larry Moyer Trucking Inc., 310 Ark. 179, 184, 833 S.W.2d 366,369 (Ark 1992).

Furthermore, Plaintiffs cannot maintain an action sounding in tort against Kern, because as the
attorney for the Association, Kern owed no duty to them. Any liability sounding in tort must be based upon
an underlying duty owed to the aggrieved party. No such duty is present in here. In B.L.M. v. Sabo &
Deitsch, 55 Cal. App. 4™ 823, 64 Cal. Rptr. 2d 335 (1997), the California-appellate court affirmed the
granting of a motion for summary judgment against B.L.M because respondent law firm represented only
its client, the City, and the law firm owed no duty to respondent as a third party beneficiary of that
employment contract. The Dezzanis are clearly not a third party benéﬁciary to the employment contract
between Kemn and the Association, and as a matter of law, Kern did not owe a duty to them, The Dezzanis
are individual members of the Association; however, Kern’s duty is to the Association itself. She does not
represent each and every owner as members of the Association. As such, the Plaintiffs may not bring a
cause of action against her directly.

In Bily v. Arthur Young & Co.,3 Cal 4" 370, 834 P.2d 745 (1992), the nourt addressed an auditor’s
liability and found no liabilit); to third parties unless the employment contract specifically identifies the
party as a third party beneficiary. As noted by the court in the B.L.M. v Sabo decision, to find that by
entering into a contract to provide legal sewiceé, the attorney also owed a duty to the party against whom
action was to be taken, is unworkable and undermines the véry nature of the aftomey—client relationshAip.

Numerous decisions have confirmed that an attorney for an adverse party cannot be liable to a
third party because no duty is owed by the attorney to that third party. See Norton v. Hines, 49 Cal. App.
3d917, 123 Cal. Rptr; 237 (1975); Weaver v. Superior Cozért, 95 Cal. App. 3d 166,180, 156 Cal. Rptr. 745
(]97?); Parnell v. Smart, 66 Cal. App. 3d 833, 837-838, 136 Cal. Rptr. 246 (1977); Omega Video Inc.
V. Superior Court, 146 Cal. App. 3d 470, 480, 194 Cal. Rptr. 574 (1983); Sl.. Paul Title Co. v. Meier, 181

 |Cal. App. 3d 948, 952, 226 Cal. Rptr. 538 (1986).

To the extent Plaintiffs’ claims sound in breach of contract, Plaintiffs simply may not assert them
against Kern as the attorney for the Association. In Nevada, “[a] breach of contract may be said to be a

material failure of performance of a duty arising under or imposed by agreement.” Bernard v. Rockhill
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Dev. Co., 103 Nev. 132,135,734 P.2d 1238, 1240 (1987). “A plaintiff in a breach of contract action must
show (1) the existence of a valid contract, (2) a breach by the defendant, and (3) damage as a result of the
breach.” Brown v. Kinross Gold US.A., Inc., 531 F Supp. 2d 1234, 1240 (D.Ne\}. 2008)(internal
quotations omitted); citing Saini v. Int'l Game Tech., 434 F.Supp. 2d 913, 920-21 (D.Nev. 2006).

The essential element of a claim for breach of contract, i.e., a contract, is missing as to Kern. Kern

1is not personally bound by the CC&Rs. There is not now, and never was any contract between Kern and

Plaintiff. Plaintiff was clearly not a third party beneficiary to any contract between Kern and the
Association. Plaintiff does not even allege the existence of a contract between Kern and Plaintiff. As a
matter of law, there can be no claim sustained against Kern for a breach of a non-existent contract.

Plaintiffs cite the “lengthy email” which they sent to the Board of Directors accusing Kern of
possessing “faulty knowledge of the facts of the law, a propensity to presume matters without evidence
aﬁd a willingness to espouse legal opinions which ignore, overlook, misconstrue and/or fail to conéider
applicable Nevada laws.” Complaint §24. Besides being entirely unsubstantiated, these assertions provide
no basis for a cause of action against Kern. Kern had no duty to provide legal opinions to Plaintiffs.
Rather, any legal opinions Kern communicated to the Plaintiffs were on behalf of the Association.
Plaintiffs apparently use this assertion to support a claim against Kern under NRS 116.31183, which
prohibits retaliatory action by agents of the Association against owners. Again, Plaintiffs plead no set of
facts which serve to prove that Kern in any way engaged in retaliatory actions towards the Plaintiffs.
Plaintiffs were the party who went through great lengths to attack Kern’s representation of the Association
and her professional capabilities. Kern merely responded to the allegations contained in Plaintiffs’
numerous emails and letters expressing the position of the Board.

Similarly, Plaintiffs point to NRS 116.31184 as an apparent source for their claim against Kern.
Complaint § 36. There are simply no facts in the Complaint that support Plaintiffs’ reliance on this statute.

NRS 116.31184 prohibits an agent of the Association from threatening, harassing or otherwise causing

|lharm or serious emotional distress to an owner or creating a hostile environment for an owner. Nowhere

in the Complaint do Plaintiffs assert any facts which, if true, would illustrate that Kern threatened or
harassed Plaintiffs. Actually, it was the Plaintiffs who, by their own admission, “communicated with the

Board on many occasions; challenging and criticizing not only the [Notice of Violation’s] drafting, editing,
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authorship, reasoning, logic and legality” and “questioning the competency of the legal services provided
to the Board by Defendants Kern.” Complaint § 14. To survive dismissal, Plaintiff must assert some set
of facts which, if true, would justify recovery. Kahn, 252 P.3d at 692. As Plaintiffs offer no facts which
demonstrate that Kern threatened or harassed them in any way, their claim must fail.

| Finally, Plaintiffs cite various other provisions of Chapter 116 of the Nevada Revised Statutes in
support of their claims, including NRS 116.3108, 116.31083, 116.31084, 116.31085, and 116.31087. 9

38. These provisions deal with the meetings of unit owners, meetings of the executive board, voting by

members of the executive board, the right of unit owners to speak at certain meetings, the right of unit

owners to have certain complaints placed on the agenda of meetings and the maintenance and availability
of Association books and records. These statutes provide no cause of action against Kern, as the attorney
of the Association. Kern owed a duty to the Association by virtue of her representation. She fulfilled that
duty by advising the Association regarding the multiple issues that arouse because of the deck
modifications. However, that duty did not extend to the Plaintiffs as individual owners.

For all of the foregoing reasons, Plaintiff has failed to state a claim against Kern upon which relief
may be granted and the Complaint must be dismissed in its entirety against Kern, with prejudice, in accord
with NRCP 12(b)(5).

B. Dismissal is Mandatory Where Plaiﬁtiff has Failed to Comply with
NRS 38.310 and the Court Lacks Subject Matter Jurisdiction.

NRCP 12(h)(3) provides that “whenever it appears by suggestion of the parties or otherwise that
the court lacks jurisdiction of the subject matter, the court shall dismiss the action.” Even ifthe authorities
and arguments set forth in Section A above did not otherwise require the dismissal of all claims against
Kern, Plaintiffs’ claims against Kern are not exempt from the requirements of NRS 38.310.

Nevada law requires that all claims involving the interpretation, application or enforcement of the
governing documents applicable to residential property be mediated pufsuant to the provisions of
NRS 38.300 to 38.360, inclusive, before any action may be filed in this Court. Nevada law could not be
clearer. NRS 38.310(1) pfovides in pertineh‘t part: o | - | ‘ .

No civil action based upon a claim relating to:

(a) The interpretation, application or enforcement of any covenants, conditions or
restrictions applicable to residential property or any bylaws, rules or regulations adopted

10
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by anassociation; ... may be commenced in any court in this State unless the action has
been submitted to mediation... '

NRS 38.310(1){emphasis added).

NRS 38.320 states, in pertinent part: "Any civil action described in NRS 38.310 must be submitted
to mediation or referred to a program by filing a written claim with the [INRED]." (Emphasis added.) Upon
completion of the mediation or arbitrétion, NRED will issue a certificate. NAC 38.350(7).

NRS 38.300(3) defines a "civil action" as follows: '

"Civil action" includes an-action for money damages or equitable relief. The term
does not include an action in equity for injunctive relief in which there is an immediate
threat of irreparable harm, or an action relating to the title to residential property.

'NRS 38.300(3).

| The allegations of the Complaint and Plaintiffs’ spurious claims against Kern rest entirely upon
an interpretation of the prbvisions of the CC&Rs and whether the Association was entitled to issue the take
enforcement action against the Plaintiffs for the deck extension as an unlawful allocation of common area
property. Plaintiffs allege that the deck extension was lawful pursuant tb the CC&Rs and that the
Association and Kern’s enforcement actions were unjustified. Complaint §f 25,

Articles 12.5 and 13.8.2 of the CC&Rs clearly provide that the Aséociation has the exclusive
auth-ority to modify the common areas. Additionally, Section 4.1 provides that “The undivided, fractional
interest a unit owner has in the Property’s common areas... are established and are to be conveyed with
the unit, and cannot be changed.” See Kern Exhibit “1". Plaintiffs assert that the conveyance of common

area property for their exclusive use, in the form of the rear deck extension, did not constitute a violation

llof the CC&Rs. The validity of Plaintiffs’ claims, assuming that any could even be asserted against Kern

as attorney for the Association, depend entirely upon an interpretation of the CC&Rs.
The assertion of a various violations of Chapter 116 of the Nevada Revised Statutes does not

exempt Plaintiffs from mediating or arbitrating a legally cognizable claim asserted against Kern.

IHowever, for all of the reasons set forth in Section A above, Plaintiffs have no legally cognizable claim .

against Kern. Even if there were a legally cognizable claim asserted, the Nevada Supreme Court has
previously ruled that all disputes involving the "interpretation, application or enforcement" of the CC&Rs

must be submitted to mediation or arbitration under NRS 38.310 before a civil action may be filed. See

11

V4.364




V4.365

O © 0 ~N O O bAh W N

N N N '[\) N N N N N Y - - - N - Y - - N
co ~l [0)) [$))] FaN w N - (o] O 0 ~l [0)) [$))] FaN w N -

e.g. McKnight Family, L.L.P. v. Adept Mgmt., 129 Nev, Adv. Op. 64,310 P.3d 555, 559 (2013) (a claim-
for wrongfﬁl foreclosure involved the interpretation of covenants, conditions, or restriction and the court
had no jurisdiction to consider the dispute until a Chapter 38 action had been brosecuted).

This case similarly requires an interpretation of the Association’s CC&Rs and must be submitted
to mediation. The Plaintiffs’ assertions are dependant on the interpretations of the CC&Rs. Kern was
retained by the Board of Directors to enforce various provisions of the CC&Rs. The Plaintiffs are
challenging that representation and the authority by which the Association took enforcement action against
them and Kern aided with the execution of that enforcement action. The Court simply cannot address the
merits of the Plaintiffs’ claim without an analysis of the Association’s CC&Rs.

If not otherwise dismissed pursuant to NRCP 12(b)(5), all claims against Kern must be dismissed
pursuant to NRCP 12(b)(1), NRCP 12(h)(3) and NRS 38.310. The court lacks subject matter jurisdiction
over those claims which must be mediated or arbitrated as required by NRS 38.310.

IV. CONCLUSION AND RELIEF REQUESTED

As amatter of law, Plaintiffs failed to assert any legally cognizable claim against Kern, Kern was
not in privity of contract with Plaintiffs and Kern owed no duty to Plaintiffs. Kern acted solely as counsel
for the Association and was under no statutory or contractual duty to Piair;tiff. Kern’s obligations were
to the Association to assist in the enforcement of the CC&Rs and ensuré that no individual owner was
permitted to retain portions of the common area at the expense of other members’ undivided interest in
the common area.. Kern fulfilled her duties to the Association and Plaintiffs have no claim against Kern
under any legal theory. Even after considering all allegations of the Complaint as true, Plaintiff has failed

to state a cause of action against Kern for which relief may be granted and the Court must dismiss the

j|complaint pursuant to NRCP 12 (b)(5).

Forall of the foregoing reasons, all of Plaintiffs’ claims, must be dismissed against Kemn. Plaintiffs

failed to state a cause of action against Kern for which relief may be granted, and the Complaint should

_iibe dismissed, with prejudice, as to Kern.

To the extent the court does not dismiss all claims agéinst Kern under NRCP 12(b)(5), this Court
lacks jurisdiction over any and all legally cognizable claims asserted by Plaintiffs against Kern. Those

claims concern the application, enforcement, or interpretation of the CC&Rs. The Court must dismiss all

12
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-élaims against Kern because any legally cognizable claim against Kern must first be mediated or arbitrated
as required by NRS 38.310. This Court lacks subject matter jurisdiction over those claims.
- AFFIRMATION
Pursuant to NRS 239B.030

The undersigned does hereby affirm that the preceding document filed in the above-entitled case
does not contain the social security number of any person. .

DATED this 9" day of September, 2015.

KERN & ASSOCIATES, LTD.

B

y ‘
GAYLE A. KERN, ESQ.
Attorneys for Kern & Associates, Lid.
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Name: ROBT C. MADDOX & ASSOCIATES
Addr: 10587 Double R Blvd, Ste 100

Reno NV 89521

775 322-3666

Space for R coider ‘s Use Only

Name of Document:

\ ME\ERS' ASSOCIATION
/ \ . "
J QI the undersigned hereby affirfi that'the attached document, including any exhibits,
hereby submiWs not contain the personal information of any
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» \ {Signature) "
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REVISED DECLARATION OF LIMITATIONS,
COVENANTS, CONDITIONS, AND RESTRICTIONS OF
McCLOUD CONDOMINIUM HOMEOWNERS’ ASSOCIATION

This Revised Declaration of Limitations, Covenants, Conditions and Restrictions is
made this 17" day of November, 2008, by McCloud Condominium Homeowners’
Association, a Nevada Non-Profit Organization (“Declarant”).

RECITALS:

. McCloud Condominiums (“the Property”) was created and developed by
Embassy Estates, Ltd., a Canadian corporation, ‘as common interest
condominium community pursuant to the then-applicable\provisions of the
Nevada Revised Statutes.

2. Embassy Estates, Ltd. sold and conveyed i subject to a
Declaration of Limitations, Covenants, Conditions, estrictions,of McCloud

Condominiums, dated April 29?5%‘(‘1’5@\19\
3. ]

Ownership of the Property in jts ¢htirety iS\now vested in the members of the
Association, and no longer un%er Declarant control ar ownership,

Nevada Law governing comn}nin\te}est commugities.

5. Pursuant to Artieles VI and XV
Condominium /homeewners @proved redolution to amend the 1982
Nevada Law governing common

Declaration t¢ codform with
interest conim
Condominiu

e

( DECLARATION:

\ The Property, which|is more particularly described in Exhibit “A” to the 1982
‘ \_Declaration ‘and incorporated here by reference, shall be held, conveyed, sold,
eneumbered, leased, ente!d, used, occupied, improved, or otherwise affected in any

McCloud/Revised CCERET1/17/07 Pagelof 45
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manner subject to the declarations, limitations, easements, covenants, conditioris, and
restrictions stated in this Revised Declaration of Limitations, Covenants, Conditions
and Restrictions, which have been declared and agreed upon for the purpose of:

1. Enhancing, maintaining, and protecting the value, desirability and
attractiveness of the Property, and to mutually benefit each of -the
condominiums located on the Property;

2. Creating mutual equitable servitudes upon each copdolinium in favor of each
' and all other condominiums on the Property;

3. Creating reciprocal rights and privity of contract and estate between all persons
acquiring or owning an interest in the McCloud condpminiums and their
grantees, heirs, devisees, successors, and gssig hich shiall be deemed to run
with the land or any portion thereof or int t thereifi;-and \shall be of burden
and benefit to all such persons, their grantees, he evisees; sucgessors, and

assigns. /\
All provisions in this Revised ecéa(atl_on\sh@ berdeemed to run with the land
as covenants runnmg with the 1a{1;d}§* equitable sexvitudes, or as hens.}l as the case
may be, and shall inure to the ﬁiéof and be binding \upon the héirs, personal
representatives, grantees, lesseesygsucce ors and assigns of

acquire or own any interest in the Proper
obtained.

he owners, and to all who
er such interest may be

/
~an

/ / 1.1 1982 Deglaxation. The “1982 Declaration” means the Declaration of

, ( Limitations, Covenagts, \Conditions and Restrictions dated April 29, 1982, and
( ' recorded against the Property.

ct. "Act/' means Chapter 116 of the Nevada Revised Statutes, as the
ga Wd from time to time.
* McCloud)Revised CCER: 11/17/07 Page2of 45
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1.3  Allocated Interests. “Allocated Interests” means the undivided interests
in the common area and limited common areas, the liability for common expenses, and
the votes in the Association, which are allocated to units on the. Property pursuant to
this Declaration.

1.4  Architectural Committee. “Architectural Committee” means the Board

and those other persons acting as the architectural committge under this Declaration
pursuant to Article XIIT. /

’ 1.5  Axrchitectural Committee Rules. “ArchitecturalCo
the rules, if any, adopted by the Architectural Committee.

of McCipud\ Condominium
of Sta the State of Nevada.

1.7 Association. “Association” —means the DMec

ittee Rules” means

1.6 Articles. “Articles” means the
Homeowner's Association, as filed with the Secr:

Condominium

of the State of Nevada, which manages and controls all ofthe common areas, including
the limited common area, as more particularly defined an: 111ustrated iny ExHibit “A”
to the 1982 Declaration.

1.8  Association Property. eans all real and personal
property now or hereafter owned by A sociation or in which the
Association has a recognj e Iegal or equi or future interest.

1.10 Board) “Board” means the Bo
electﬁWpomted urswant to the B¥laws of the Association, and is synonymous

S~ WW ive Board® he Act.
/7 ‘
/

1.11 Bylaws. sthe Bylaws of the Association as they same may
be amended, change odified from time to time.

1.12 Common Ared. “Common Area” means that portion of the project that is
ot located within an? nit, including:

a. Sidéwalks, shrubbery, and other plantings, parking area, garages, .

McCloud/ Revised CCERS11/11/07 Page3of 43
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and all other land included in the description of the project in Exhibit
"A" to. the 1982 Declaration, except the land under the buildings in
which units are located;

b. The water supply system and the sewage disposal system located in
the project including pipes, sewage lines, and other facilities;

condominium buildings, the perimeter wdlls\around each unit to the
interior surfaces of each unit, and other
Unit;

¢. Foundations, columns, girders, beams,.and supports of the
dix

hat are not within a

d. Roofs, stairs, stairways, stairway landings, and'corridors that are not

within the unit;

e. Pipes, ducts, flues, chutes, conduits;~wires and other utility
installations to the outle

f.  Allinstallations of pdwef, lights,

s, water, and heating\existing for
common use; and ~

g. All other parts ofthe pryject, including personal property, necessary
~ or convenient to its'existence, maintenance, and safety, or normally

in common use.

1.13 Commo X <

assessed against th oz/ners by th
a

assessments and sp ciag ssessments

mon egpenses’ means all sums lawfully
Asypciationy inclrding both regular periodic
pravided forin thissDeclaration.

means a condominium as defined in NRS
d shall be/an estate and real property consisting of:

1.14 Condo iml . “Condomini
1177010 andNRS 115,02

/

building in which the unit is enclosed and that portion of the real

\ propelf%y o which the building containing the unit is located, together
with applicable easements, rights, and appurtenances, which is

N \ equalfo a fraction whose numerator is one (1) and whose denominator
\\—i} yfm al number of units located in the building in which the
McCloud/Ravised CCERI11/17/07 Page4of 45
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owner's unit is enclosed at any given time and from time to time; and

c. An undivided, fractional interest as a tenant in common in the
Property’s Common Area, together with all applicable easements,
rights, and appurtenances, which is equal to a fraction whose
numerator is one (1), and the whose denominator is the total number
of units on the Property at any given time and from time to. time).

1.15 Declarant. “Declarant” means the McCloud Condominium Homeowners’
Association orits successors, assigns, or representatives in the event Declarant assigns
or otherwise transfers its rights and obligations.

1.16 Declaration. “Declaration,” or “this Declaration,” means this instrument

1.17 Deed of Trust. “Deed of Tr

1.19 Improvements. “Implo{em ts” means 11 structures and works of
improvement of every type and kindy inc ot limited to, buildings,
outbuildings, garages, ¢ ds, dn ways, p 'ng areas, fences, screening
walls, retaining wallg, st scapmg, sprinklers, hedges,
windbreaks, plant é P anted trees, s s, free-standing lighting
fixtures, exterior co dltlomng, waber softener fixtures or equlpment which
have been or will be co structed on the Community.

ite Common imjted Common Area” means that portion of
he c oy area, such.as g at i§ designated as reserved or designated by
7 ) ratlon of NRS 116.21 ) a.nd/or (4 for the exclusive use of one or more, but fewer
/ /{han all, of the units. -
/
’ 1.21 Managen, “Manager” means every person or entity designated or retained
by the Board to manage the affairs of the Association and to perform various other
duties assigned by t:?ioa d and by the provisions of this Declaration.

W"

McCloud)/Revised CCER1/17 /07 Pagedof 45
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membership in the Association by virtue of being an owner of one or more of the
Property’s units. If a unit has more than one owner, “Member” refers collectively to all
of the owners of a unit.

1.23 Owner. “Owner” means any person or entity who owns a unit within the -
Property.

1.24 Plan. “Plan” means: (a) the Final Map; (b) those items set forth in NRS
116.2109(5), including drawings of improvements that apé filed with agencies that
issue permits for the Property, and all number and letter designations that identify the
units; and (¢) such other diagrammatic plans and information regarding the Property
as may be required by the Act or other applicable law, or as may‘\be included in the
discretion of the Declarant, as each may be amended and supplemented from time to
time, and all as recorded in the Office of the/Co Record

Nevada, all of which are incorporated here by r%feierme.\d
1.25 Project. “Project” means-the peitto%:rdescribe I
1982 Declaration, including land, all buildings and ot

now or hereafter on the Property, all ¢asemfients, rights anud appurtenanc

Property.

1.26 Rules and Regulations: and Reguldtions” means such rules and
regulations as the Board from time to ti pursuant to the terms of this
Declaration concerning t rt thereof.

-~ 1.27 The Property. b c¢Cloud Condominiums, as more

particularly described tion, together with all
improvements now |or i,yand together with . all
easements, rights, and appurtenances bélonging to the Property.

/@ Unit. “Unjt” means ysital portion of the Property designated for .
/ separate ownership orw ribed in Article I1. Ininterpreting deeds and
/ ~ plans, the existing physical avies of the unit reconstructed in substantial
/[ accordance with the ig);ggl plans shall be conclusively presumed to be its boundaries,
rather than metes and bounds, or other description, expressed in the deed or plan,
regardless of settling br lateral movement of buildings and regardless of minor

wariance between boundaries shown on the plan or in the deed and those of the
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ARTICLE I

DESCRIPTION OF LAND AND IMPROVEMENTS

2.1  Ownership of a Unit. Ownership of each individual unit on the Property
shall consist of: (a) a fee simple interest in and to that particular unit; (b) an undivided
fractional interest-as a tenant in common in the building in which the unit is enclosed
and the land under such building; (c) an undivided fractional interest as a tenant in
common in the Common Area, as defined in this Declaration; {d) exclusive use of the
limited common area designated for use by that unit; (¢) thy right to one garage; and
(f) 2 membership in the Association.

ch unit are‘the nterior surfaces
8, an the\portlons of the
common areas.

2.2  Unit Boundaries. The boundaries g

Each unit includes the spaces and improvements within those-houndaries\ Each unit
has access to at least one entrancewazfmﬁ'o{ porch, or stai hich are
common areas or limited common areas] an ich contrect with common\gro nds that

constitute common areas.

2.3 Limited Common Area.”Adjacent and appurteniant to any unit there may
be limited common areas such as garages, halconies, porches, benches, storage lockers,
entrance ways, and fireplace pods thatare cutside the périmeter walls of the unit but
designated for the exclusive of that wnj ‘

en dJOJ.mng uﬁz

ectural Contro}

Dce%ratl .arequekt fora boundary adjustment must be accompanied by the written
_gohisent of ag owners\of the_units aff; cted/ by the relocation. If the owners of the
/" adjoi its have sp ocgfion between their units of their allocated
jrfterests, the application s state the proposed reallocation. In the event that the

/Board or the Architectd®al Control Committee approves the request for a boundary
Kadjustment the Associatign shall prepare an amendment that identifies the units

2.4  Relocati
the boundaries betw
the Board or the

. Subjecttot provisions of NRS 116.2112,

involved, states the reallocations, and indicates the Association's consent (the consent

of a majority of the members of the Association shall not be re quired). The amendment

n{est be signed by those/unif owners affected and contain words of conveyance between
m. The approval ¢f all holders of Deeds of Trust in the affected units shall be

McCloud) Revised COFRE11/17/07 - Pageiol
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endorsed on the conveyance. On recordation, the amendment shall be indexed in the
name of the grantor and the grantee, and in the grantee's index in the name of the
Association.

2.5 Recording Amendments. In accordance with NRS 116.2112, the
Association shall prepare and record an amendment to the Plat and Plans as necessary
to show the altered boundaries between adjoining units, along with the units’

dimensions and identifying numbers. The applicants shall pay for the costs of
preparation of the amendment. and its recording, as w %Xe:ny reasonable fees
incurred by the Association related to the altered units boundaries so identified and

recorded.

ARTICLE II

MEMBERS

3.1 Members. The members of iation shall be owners of the
units. Ownership of a unit entitles ordg‘;hxg:(s) of that unit t& one (1)
membership. in the Association irrespecti¥e of the sumber of persons or entities that
comprise the ownership of the unit {7.¢/, one memberghip\per unit), and is the sole
qualification for membership. The/number of memberships in the Association shall be
equal to the number of units on the Property at any given lime. Persons or entities
holding a security interest in a unitfor ce/of an obligation are not
entitled to membership in the Associatio iff is agppurtenant to and may not
be separated from the g i
Association.

3.2 Transfer. [An owner's membeyrship shall not he transferred, assigned,
pledged, hypothecated, tonveyed, or aliehated in any WMCGpt upon the transfer of
title of the unit, and then only to the transferee. Any attempt to make a prohibited
trafisfer shall be vol , and_will not réflected in the books and records of the

/Association/ Any transfer of £t unif/shall operate automatically to transfer the
purtenant membership ¥ights in the Association to the new owner. Inthe event the
owner of any unit fails prwefusesTo transfer the appurtenant membership to the unit’s
transferee, the Association shall have the right to record the transfer upon the books
of the Association and\shall issue a new certificate to the purchaser, upon which the
old certificate outstanding zn the name of the seller shall be null and void as though
‘the same had been swrzbndered. Prior to any transfer of title to a Unit (including the
sile of 2 Unit under a fecofded contract of sale), either the transferring owner or the
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acquiring owner shall give notice to the Board of such transfer, including the name and
address of the acquiring owner and the anticipated date of transfer. The Association
shall have the right to charge a reasonable transfer fee payable to the Association on
the date of transfer of title to the Unit.

ARTICLE IV
RIGHTS IN THE COMMON AND OPEN-SPACED AREAS

4.1 Undivided Interests. The undivided, fractiona%;gr ts a unit owner has
in the Property’s common areas, in the building in which the unit is\enclosed, and that
portion of the real property on which the building containing the wxnit is located, as
described and defined in Article I, Sections 1,41 and 118 of this Declaration, are
established and are to be conveyed with the uni

owner’s undivided interests and the fee title to a unit not. be separated or
separately conveyed, and those intere be deemed .conveyed or
encumbered with the unit even though the descripti the instrument of conveyance -

or encumbrance may refer only to thL

Association grants, a right and haon-exclusive use of and enjoyment in and to the
common areas, and an exclusive easément for the use gnd ¢njoyment of any. Limited
Common Areas appurtenant to the member's tmi ch member’s easements of use

4.2 Member's Easemenii: and Enjoyment. Eachmembex

4.2.1
enforce uniform rulés
Iimited common areas, i

s

4.2.2 The
/
,/ /Bylaws, to borrow moné\Sr the purpose of improving the common areas and their

/ facilities. X
4.3 Delegatio‘ of {Use. In accordance with the Bylaws and subject to the
\provisions of this Declaration and any applicable Rules and Regulations, any unit
owner may extend and delégate his/her rights of use and enjoyment in the Common

McClond /Revised CCERST/T /0T PageOof 45
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Areas and their facilities to that owner’s guests and invitees. If an owner has rented
the entirety of that owner’s unit to a tenant or tenants, then the owner and the owner’s
- family members, guests, and invitees shall not be entitled to use and enjoy the
recreational facilities of the Common Areas while the ownexr’s Unit.is occupied by such
tenant(s). Instead, the tenant(s), while occupying such unit and during the period of
occupancy, shall be entitled to use and enjoy the Common Areas and facilities and is
permitted to extend to other persons the rights of use and enjoyment in the same
manner as if such tenant(s) were an owner. Each owner shall at all times be
responsible for any and all activities of that owner’s tenants/guests, and invitees using
the Common Areas.

44 Waiverof Use. No member may exempt himself from personal liability for
assessments duly levied by the Association, or release his unit from the Liens and
charges against it, by waiver of his use and enjo the commonareas and their
facilities or by abandonment of his unit,

4.5 Additional Provisions Relati

4.5.1 Inorder topres
operation and management of th j
1no owner shall bring any action
Declaration.

452 In thefﬁ??ﬁt\a
project is partially or a]l
minor encroachmenb ofparts o

permitted and that/valid easements for th se encroachmengs and the maintenance
thereof shall exist.
noncexclusive eagement formgress egress, and support through
/{he co areas is a urbe ntt nit, and the common areas are subject to
/ easements.

45.4 %ﬁe\@somatmn shall have the responsibility to manage, control,
and maintain all of the common areas and limited common areas including but not
limited to the common stairways, the common walkways, the parking area, the private

iveways, and the ext \ rioy. of the building, and such maintenance shall be of a high

' \\ quality so as to keep the entire projéect in first-class ¢ondition and a good state of
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repair. The Association shall have a perpetual non-exclusive easement to make such
use of the Common Areas as may be necessary or appropriate to perform the duties
and functions which it is obligated or permitted to perform pursuant to this
Declaration.

 ARTICLEV
' ASSOCIATION BOARD OF DIRECTORS: VOTING(\{D ELECTIONS
5.1 Board of Directors. The members of the Association shall elect a seven

(7) member Board of Directors for two-year terms. Board of Directors members’ terms
shall be staggered such that no more than four expire in any\yeax. At each annual

meeting, the members shall elect, for a term of two (2) years, the number of Directors
whose terms shall ordinarily expire at said annypAl megting. All membgrs of the Board
of Directors shall be members of the Association: \

5.2 Voting. Subject to the sugpensi
owners as provided in this Declarati

e ember of the Associatiom\shall be
entitled to one (1) vote for each unit ovylﬁiy t meber. In the event 4 unit is
owned by two (2) or more persons oy entities, the voting power shall be gxercised by

only one of them.

“

5.8 Elections.

5.3.1 Eligibility. Net lessthan 30 d
ballot for the election 6f members of the Boaidd of Di

officer specified in thegirfws of the
b

before the preparation of a
ectors, the secretary or other
sodiation shall cause notice to be given to each
unit’s owner of his pligibility to serveas a\member of the Board of Directors. Each
unit’s owner who is gualified, subject to imitations s din NRS 116.31034(6), to
serve as a member tf the Board of Director may have his name placed on the ballot
g with $he namegs of\the nomi:;e/js sglected by the members of the Board of
S 2?0 a nominating commi espablished by the Association. Each person
ose name is placed on

e

/
,/ /l/)irectors must make a good faith effort to disclose any financial, business, professional
or personal relationship o} interest that would result or would appear to a reasonable
( person to result in a potential conflict of interest for the candidate if the candidate
were to be elected to serve as a member of the Board. The candidate must make the
\disclosure, in writing,

5 o each member of the association in the manner established in
the bylaws. ' , , ' St b el
\
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5.3.2 Secret Ballot. Pursuant to NRS 116.31034, the election of any
member of the Board of Directors must be conducted by secret written ballot, as
follows:

5.3.2.1 The secretary or other officer specified in the bylaws
of the Association shall cause a secret ballot and a return envelope to be sent, prepaid
by United States mail, to the mailing address of each unit within the McCloud
community, or to any other mailing address designated in writing by the unit’s owner.

- 5.3.2.2 Each unit’s owner must bé provided with at least 15
days after the date the secret written ballot is mailed to the tnit’S\ownexr to return the
secret written ballot to the Association.

5.3.2.3 A quorum is e election of any
member of the Board.

5.3.2.4 Only the ned tothe
association may be counted to determiné the outcome-of the election.

5.3.2.5 i Jots mustbe opened and tounted
at a meeting of the association. A i i e secret
written ballots are opened and ¢

5.3.2.6 tsof the Board and each person
whose name is placed on 0 j ember of the Board may not
possess, be given aw i mg or counting of the secret
written ballots that .

5.4 Certificati mbpers. Each member of the Board shall, w1th1n

ays €y his appointiment or election, fertify in writing to the Association, on a

cr bed by the Nev Estate Administrator, that he has read and

erstands the governin the Association and the provisions of the Act
the best of his abili

5.5 RElection iksomatmn Officers. The Board of Directors shall also elect

from among them a prepident, two vice—presidents, a secretary, and a treasurer of the

ssociation. The geneyal powers and duties of the Board shall be as set forth in this
D eclaration; but may Ye mbre particularly defined by the Bylaws; provided, however,

that\thls Declaratio ma¥ not be amended directly or indirectly in any particular
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manner by the enactment of any Bylaw or regulation, but only in the manner provided
in this Declaration.

5.6 Vacancies. Vacancies on the Board of Directors caused by any reason
other than removal of a Director by a vote of the Association shall be filled by vote of
‘the majority of the remaining Directors, even though they may constitute less than a
quorum, and each person so elected shall be a Director until a successor is elected at
the next annual meeting of the Association. ‘

ARTICLE VI
MBERS

DUTIES AND POWERS OF THE ASSON\
6.1 Powers of the Association. The Associ% haveall the powers of

a nonprofit corporation organized under of the State evada and the
powers conferred upon it pursuant to NRS 116.3102 NRS Chapter 82\ suhject only

to such limitations on the exercise of such s are‘set forth in the

authorized by NRS 116.3103, sh the power to dg take any lawfdl action that
may be authorized, required, or i

interest to all owners, and to do and per
for or incidental to the

Asbessments. The Association shall have the power to establish,
fix, and levy assess en({;s as provided i
assessments in accoxdance with the provisions of this Declaration.

/ 6.1.2 Rulesan tions. The Association shall have the power to
// adopt, amend, and repeal rules and-fegulations governing the Common Area and
ts use, and for such other purposes as are expressly allowed by this Declaration or
allowed pursuant to the Act. The Association shall also have the power to adopt, enact,
and enforce the Rules §nd Regulations relative to the prohibitive and mandatory use
\rPestrictions set forth in| Article XII in order to protect and enhance the value of the
roperty and the orderly functioning of the Community, and to adopt and respond to
changing circumstancgs ar(d times. A copy of any Rules and Regulations as adopted,
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amended, or repealed shall be mailed or otherwise delivered to each member of the
Association. In the case of any conflict between any provision of the Rules and
Regulations and any provision(s) of this Declaration, the Articles, or Bylaws, the
conflicting provision of the Rules and Regulations shall be superseded by the provisions
of this Declaration, the Articles, or the Bylaws.

6.1.3 Enforcement. The Association, in its own name and on its own
behalf or on behalf of the owners of two (2) or more units who consent, shall have the
right to enforce, by any proceeding at law or in equity, ag\rgstrictions, conditions,
covenants, reservations, liens and charges now or hereafter imposed by the provisions
of this Declaration, the Articles, Bylaws, Rules and Regulations, resolutions of the
Board, or any amendments thereto, and to intervene in litigation or administrative
proceedings on matters affecting the community; provide \§ wever, that the

Association shall have the exclusive right to enférc essment\iens. The Courtin
any such action may awaxrd the successful pa: asonab enges in prosecuting
such action, including reasonable attorneys’ fees. Any Tatlure by theAssociation or by

any owner to enforce any covenant or restrictien-containedin t claration shallin
no event be deemed a waiver of the ri y time thereaftex.

6.1.4 Imposition of {Penalties for Violation or Failure |to Pay
Assessments. If a unit’s owner g\g tenant or guest of a unit’s oWnegna’g tes any
provision of the governing documents of the Association, including the obligdtion topay
assessments, the Association, actinghy and through its Board, in accordance with the
notice and hearing requirements of this Declaration, infthe manner providedinthe

Act, may: /‘\
{6.1 1 end\the voti ts of that unit's owner for a

ng ri
reasonable time notto ekceed thirty (38) days for an:;{single jolation, or for any period
during which anyaises ment aga’mstth}a 's owner remaihs unpaid and delinguent,
after notice and heéaring is given and held in accordance with the Bylaws of the
AssoCiationgnd NRS\116:831031.

6.1.% a fine against the unit’'s owner or the tenant
/  sor guest of the unit’s o

S Chapter 116. The limitations on the amount of the fine
. charges or costs that may be collected by the association
e fine becomes past due.

If a fing/is infposed pursuant to this section and the violation is not cured

/
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within 14 days, the violation shall be deemed a continuing viclation. Thereafter, the
Association, acting by and through its Board, may impose an additional fine for the
violation for each 7-day period, or portion thereof, that the violation is not cured. Any
additional fine may be imposed without notice and an opportunity to. be heard. All past
due fines: (1) bear interest at the legal rate per annum; (2) will include any costs of
collecting the past due fine, subject to the limitations stated in NRS 116.81031(8); and
(3) will include any costs incurred by the association during a civil action to enforce the
payment of the past due fine.

6.1.5 Delegation of Powers and Duties. T iﬁ ociation can delegate
its powers, duties, and responsibilities to any committees, officery, employees, agents,
and independent contractors of the Association, including a'‘professional managing

agent.

6.1.6 Services. The Associat and pay for legal,
accounting, and other services necessary and desit in con ct1 n with the
operation of the McCloud community and ¢ i eclara ion.

6.1.7 Personal Prope he ASsociation may purchase, acq 1re,
hold for the benefit of all the Owners an pp ies and
tangible and intangible personal fraperty, and may di b sale or
otherwise. ‘

6.1.8 Contracts. The Association may efiteyinto a contract for a period

not to exceed one (1) }m <
6.2 Right of/Action by Meémbers'of the Asgociation. In addition to the rights

of enforcement granted to the Association p suant%eg:‘i‘:;? 6.1.3 of this Declaration,

and subject to the pr’owélons of NRS 116,745} 116.795, a ember of the Association

shall have the rlgﬁi (byt not the duty) tg enforce any and all of the covenants,

conditions;and restrictio w after imposed by this Declaration or the Act
the

/lpon Owners or up w ty.
/ 6.3 Duties of the Association. In addition to any other duties delegated to it

by this Declaration, tife Anticles, or the Bylaws, the Association, acting by and through
the Board, or other pe ons\or entitles described in Section 6.1.5, has the obligation to
conduct all business slof common interest to all members and to perform each of
the following duties:

amagement. The Association shall engage the services of a
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professional manager to manage the Community, as provided in NRS 116.700.

6.3.2 Notice and Hearing for Imposition of Penalty. Pursuant to NRS
116.31031, the Association may not impose any penalty provided in section 6.1,4 of this
Declaration unless:

6.3.2.1  Notlessthan thirty (30) days before the violation, the
person against whom the fine will be imposed had been provided with written notice
of the applicable provisions of the governing documents that form the basis of the
violation; and

6.3.2.2 Within a reasonable time r the discovery of the
violation, the person against whom the fine will be imposed has bekn provided with
written notice specifying the details of the violatjen andthe penalty tohe imposed, the
amount of the fine, if any, the date, time and lo{‘ati@br a '1§\be re the Board
on the violation, and a reasonable opportunity to contes she{cﬂgn at'the hearing.
The hearing shall be conducted before thr embers of the rd of i
majority of whom must concur in the defermination
committed and whether a penalty should e imposed \A penalty may

without a hearing only when the pers¢n gdgainst whonithe
any proposed fine prior to the hearing; (2) executes a written waiver of the ri

hearing; or. (3) fails to appear at the he g after being provided with prop€r notice of
the hearing. U _

6.3.3 Taxesand Special Assegsments. The Association shall pay taxes
and special assessmenj$ that are, or woeuld betame, &lien on the Property or common
s arennot separately assessed.

6.3.4 ain and maintain, from
reputable insurance, companies, the insurance deseribed in Article X,

6.3.5
' ’ﬁmher acts, whether or not ekpressly authorized by this Declaration, that

/ ay be reasonably necessary orce any. of the provisions of this Declaration, the
Articles, Bylaws, R s and Regulations, or Board resolutions. By this provision and
( Declaration, the Association shall have reserved to.it such easements as are necessary
to perform its duties ind bligations or to exercise its rights as set forth in this
\ eclaration, the Bylaws, Articles, or the Architectural Control Committee Rules.

\ 6.8.6 Assdciation Property. The Association shall accept and exercise
MeCloudy Revized CCBRE/ 12/07 , - Frge 6l 55
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jurisdiction over all property, real and personal, conveyed to the Association for which
the Association has duties and obligations imposed upon it pursuant to this
Declaration, including all common areas, easements for operation and maintenance
purposes over any of the Property within the community, and easements for the benefit
of Association members within the common areas.

6.3.7 Utilities. The Association shall acquire, provide, and pay for
water, sewer, garbage disposal, refuse and other necess utility services for the
‘common areas.

6.3.8 Collection. The Association shall collect
cha‘rgek from all unit owners.

e monthly maintenance

6.3.9 Fidelity Bonds. The Ass c1a i
fidelity bonds for its officers and employees, the
than $10,000 per covered officer or employee.

chase and pay for
hi1 {13 all not be less

all establish &\ reserve for

the conmon ajas\

6.3.11 Garages. ThéAssociation shall assigngne (1) garag\tczgch unit,
including the power and authority to reassign and transfer|such garages-among the

Dissolutj Upon dissolution of the
e assets of the Association to an
oration, association, trust
imilar to those for which
may be proper for the

of the Association, the oa
third person by Wthh

shall be prohibited from entering into a contract with any
ird person will furnish goods or services for the Common
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Utilities Commission, provided, however, that the term of the contract shall not exceed
the shortest term for which the supplier will contract at the regulated rate; and (3)
prepaid casualty and/or liability insurance policies of not to exceed three (3) years
duration provided that the policy permits short rate cancellation by the insured.

6.4.2 Except by vote or written consent of a majority of the members
of the association, the Board shall have no authority to acquire and pay anything out
of common expenses, capital additions, or structural altgrations (other than for
purposes of replacing portions of common area or Association property, subject to the
provisions of this Declaration) that has a cost, which, in the aggregate, exceeds five
percent (5%) of the budgeted gross expenses of the Associatiyn foy that fiscal year.

, the Board shall

6.4.3 Except as otherwise provided in this Decl
- for action by the

have no authority to act on matters that are
members of the Association, as follows:
6.4.3.1 Amend g}repezd\'ﬁhis Declaration, Bylaws, or any
Rules and Regulations of the Associatien;

of the Boar.d'

Association. In the ct permits'commeneement.of a civil suit or arbitration
without the assent/of 2 majority of the members of the Asypciation, the Association
may not maintain stich an action and shall be required to\dis iss the action within one
hundred twenty (120) days after its conimencement if the action is not ratified by a
mdjority of 7the members of the Asgocigtion within ninety (90) days after the

d comment of the\action § thé action is to enforce the payment of an
/ $sessment, to enforce this-Declarati “or to proceed with a counterclaim).

6.4.5 <TheBoard shall not pay compensation of any kind to members of

the Board or to officars of the Association for providing goods or services to the

Association. However,|the Board may cause a member of the Board or an officer to be
eimbursed for actual and paid expenses incurred in carrying on the business of the

, 'A%Wuc expenses are pre-authorized by the Board.
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6.4.6 No member of the Board, or of any committee of the Association
or any officer of the Association, or any Manager, shall be personally. liable to any
Member, or to any other party, including the Association, for any damage,. loss, or
prejudice suffered or claimed on account of any act, omission, error, or negligence of
any such person or entity if such person or entity has, on the basis of such information
as may. be possessed by him or it, acted in good faith without willful or intentional
misconduct.

6.6 Maintenance of the Property. The Proper all be maintained as
follows:

6.5.1 Condominium Exteriors. The Association shall maintain and
manage the exterior of each condominium, as follows: paint, mamtain, and repair and
replace (if required because of normal wear apd té deterioratisn). roofs, down
spouts, balcony railings, exterior door surfaces,.and e ior building surfaces.
Condominium exteriors for which the Association is responsible for management and
maintenance shall not include glass surfacess-landscaping withi
deck, or entry areas of the condomini ;
maintained within an entry, deck/or
replacements arising out of or caused by the willful ox negligent act of the owpner, his .
family, guests, or invitees,.or caui\hy arthquake or othex acts of Godto the extent

they are not covered by insurance. Such ‘excluded items shall be the respofisibility of

each condominium owner; provided,\however, that if an/owner shall fail to maintain

or make repairs or replacements whith aré~the respongibility of such owner, as

provided above, then, uponavote majh'it of the Boafd of Directors, and after not

less than thirty (30) dam the Assvciation shall have the right (but
be

not the obligation) to/entet the con ini m an such maintenance or make

such repairs or repldcements, and thecost thereof s ded to the assessments
chargeable to such dondpominium and shall be payable tothg’Association by the owner

of such condomini \

4 6.5.2 Coemmo eas” The Association shall operate, manage and
coritrol, or provide for theva eration, mahagement, and control of all common areas,

ommon area facilities, i iWn areas, and personal property belonging to the
Association, . The corfimolh areas include, but are not limited to:

6.5.2.1 Landscaping (including the trees, shrubs, grass and
sidewalks on common drea), garages, parking areas, driveways, private streets, and
all other land included/in the description of the project in Exhibit "A" attached to the
1982 Declaration or stherfrise acquired by the Association, except the land under the
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buildings containing the units;

6.5.2.2 The water supply system and the sewage disposal system
located in the project, including pipes, sewage lines, and other facilities;

6.5.2.83 The foundations, columns, girders, beams, and supports
of the buildings on the Property, the perimeter walls around each unit to its interior
surfaces and other walls not within a unit;

6.5.2.4 The roofs, stairs, stairways,\ stairway landings,
walkways, and corridors that are not within the unit, inchuding the deck or porch
leading to the main entrance of the unit but excluding baldonids and other decks
appurtenant to the unit;

. 6.5.2.5 Thepipes, ducts,mw, ires and other -

utility installations to the outlets;

6.5.2.6 Allinstallations of power, lights, gas, watex, and heating
existing for common use; and :

6.5.2.7 All /obher, parts of the pre ject, including personal

property, necessary or convenient to Ms existence, maintenance, and safety, or
normally in common use.

The Assoc1a 7 pro maintgirfed in a good state. of repair.
The Association shall Kav uthor' to obtain and pay for water service for the

obtain and pay for electric
_ service, lighting fac s, fire extinguighery, and gardening-and janitorial service for
the common areas, nd may grant easements where nece for utilities and sewer
facilities over the omipon areas o ervla the common and open areas of the
@nms The socigtion shallm in any and all settling basins, percolation

ﬁre?ﬂ@i skJmme cha rs be required by government regulatory

/ agéncies having Jurlsdlct\oco\\faea;;}?prrﬁ)erty. The Association shall further provide
for- regular sweeping &es king areas.

entire Project. The o at1on sha havet%;

6.5.3 Maintenance. Ifrequired, it shall be the obligation ofeach

unit owner:

5.3 To maintain, repair, and replace, at his own expense,
\_all Internal installations/and components of his unit, including but not limited to:
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showers, baths, tiling, plumbing, sinks, toilets, electrical sockets, switches and wiring,
heating units, outlets, apparatus, fans, windows (interior and exterior), sliding glass
doors (interior and exterior) balcony decks, ceiling plaster, interior wall surfaces,
interior floor surfaces, lighting installations, electrical appliances, and telephone
equipment; "

6.5.3.2 Toremove snow, leaves and debris from all patios and
balconies that are limited common areas appurtenant to the pwner’s unit. If any such
limited common areas are appurtenant to two or more unitsythe owners of those unites
shall be jointly responsible for such removal;

6.5.8.3 To pay for his own electricity, gas, caple television, and
telephone service; and ‘

6.5.3.4 To reimburse t i r \any\expenditures
incurred in repairing or replacing any part of or p¥ mon area
belonging to the Association that the A tation determines been damaged

through the fault of that owner.

A unit owner shall not be responsible forxepaixs to his unit that originate
from a malfunction within the co n area.

6.5.4 Right of En%ach wner shall grant the right of entry to the
management agent or to any other person authorized by/the Board in case of any

emergency originating ~threatening unit o%;ifage, whether the owner is
it

present at the time — Bach™qwner>ghall permit the Association or its
representatives, wh i to enter his garage for the purpose of

pairs %@chanical, plumbing, or
electrical services, provided that requests for\entry are made'in advance and that such

@diate.
s/
/’ 6.6 Audit. Fin
prepared and distributed by theAssociation to all members as follows:

6.6.1 pro\forma operating statement (budget) for each fiscal year
\ shall be distributed not Jess than sixty (60) days before the beginning of the fiscal year.
NN 6.6.2 2&1 arinual report shall be distributed within one hundred twenty
\(120)\days after the close/0f the fiscal year. The annual report shall consist of:

\-/
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6.6.2.1 A balance sheet as of the end of the fiscal year;
6.6.2.2 An operating (income statement) for the fiscal year;

6.6.23 A statvement of changes in financial position for the
fiscal year; and

: 6.6.2.4 Any information relating
indemnification between the Association and any of its office
which in the aggregate exceed forty thousand dollars ($40,000

0 any transaction or
, directors or members

The annual report shall be prepared by an independent accountant for
any fiscal year in which the gross income to the Association gxceeds Seventy Five

Thousand Dollars ($75,000). If the annual report is repared by an indepéndent
accountant, it shall be accompanied by a certific f the tre enof the Association
ooks &

that the statement was prepared without audit from records of the

Board of Directors, may delegate to

Association. /
6.7 Accounting and Collzt;{'o /The ASsqciation, acting by and\tk
firm the collection and disbursemé

irectors. The $2000 limitation
and trash pickup, which are
stem.

be approved in advance of th
s,

shall not apply to rowtine se

e 6.8.1 All membership régisters, accounting records, and minutes of
/meetings of the memb rs\% sociation, the Board, and committees of the Board,

.

and all other books{ documents and records of the Association, and the physical
properties of the Assotiation.

6.8.2 The ﬁ.Lancial statements and budgets of the Association.

he’ study of the reserves of the Association required to be
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conducted pursuant to NRS 116.31152.

The right of inspection shall include the right to make copies of
documents, and shall occur during regular working hours of the Association at the
office of the Association or such other place as prescribed by the Board. The Board
shall establish by resolution reasonable rules with respect to {(a) notice to be given to
the custodian of the records of the Association by the Member representative, or
mortgagee desiring to make an inspection, and (b) payment of the actual cost (not to
exceed .25 cents per page or such higher amount as allowéd pursuant to. the Act) of
reproducing copies of documents requested by a Member\gr by a representative or
mortgagee. The provisions of this paragraph do not apply to\the personnel records of
the Association or the records of the Association relating to another\gpwner. The Board
shall cause a copy of any of the records required to be maintained pursuant to
subsections 6.7.2 and 6.7.3 to be provided to an ithin, fourteen,(14) days after
recelving a written request for those records. ‘ :

6.9 Notices. For the purpose ¢ ~Article, serviceé all ngtices and
decisions shall be made by depositing ifi the United\States mail, by ¢ rtified mail,
return receipt requested, the notices And/or deciSions addressed to the Oowner at his
address as shown on the official records/of the McCloud Condominium Askocihtion.

- 6.10 Documentation. action to be taken By the Board ofﬁhxectors. as
required or permitted by this Declaration that must/ be/evidenced by a written
document shall be executed by the President ) other member of the Board

of Directors. -

6.11 Acquisifio 6f Personn Pro erty. .The Board may acquire and hold, for
the benefit of the ownerg, tangible and\ ta}ugible persaqnal prxoperty, and may dispose
of the same by sale ¢r otherwise. Title to such personal property shall be taken in the
name of the Association, to wit: "McCloud|Condominium Homeowners.” The beneficial
igtemch persqnal property shall ngt be transferable by an owner except in

-tonnection with the saleof h1 domdniumh, or where such property is being disposed

offor the benefit of the condominium owfiers. The sale of a condominium, as provided

this Declaration, s tranisfer to the purchaser ownership of the transferor's
beneficial interest in uch[\personal property. '

_ \ - 6.12 Release of|\Liability and Indemnity. Except as otherwise provided below,
. and except in instances of ul misconduet or bad faith by any Board member(s), the
\\ miembers of the Board/shall not be liable to the owners for any mistake of judgment, ..

‘\new ise,/Unless any contracts made by the Board shall have been

.
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made in bad faith or contrary to the provisions of this Declaration, the Articles,
Bylaws, or the Act, the unit owners shall indemnify and hold harmless each of the
members of the Board against all contractual liability to others arising out of contracts
made by the Board on behalf of the Association. The liability of any owner arising out
of any contract made by the Board or of the indemnity in favor of the members of the
Board shall be limited to such proportion of the total liability as the unit owner's
" interest in the Association beaxrs to the interest of all the owners of the membership in
the Association. The provisions of this paragraph do nof apply to and shall not
preclude claims for property damage and bodily injury by o cn\is against the Boaxd or
any other insured of the liability insurance required by thi

Declaration.

ARTICLE VII

MEETIN

7.1 Quorum. At all meetings Ms entitled to-vate, a ‘majority of

such members, or their proxies, sha]}/ e necessary tq constitute a qugrum. If any
meeting cannot be held because a quorumn’is not pregent,the owners present, either in
person or by proxy, may adjourn th éet'mg to a tilge n ggess than fo -eight (48)

hours and not more than thirty(38) days from the time the original megting was
called, at which time the quorum'requirément shall be reduced to forty péfcent (40%)
of the members entitled to vote. Exeept as provided b 10}, if there is a quorum, a
majority vote of the members present either ifvpersonor by proxy and entitled to vote

| /Q . |
7
/ 7.1.2 The Tevy of specialassessments to defray the costs of any action

Ve
or undertaking on be of the Association, which, in the aggregate, exceed five
[ percent (5%) of the \i)ge ed gross expenses of the Association for that fiscal year.

.7.1.3 amend or repeal this Declaration, the Articles, or the Bylaws,

\” 1.2 Annuael)&ee ings. Annual meetings of the condominium owners shall
be Wch/tim as ghall be determined by action of the Association's Board of
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Directors. Meetings of members shall be held within the project or at a meeting place
as close to the Property as possible. Unless unusual conditions exist, members’
meetings shall not be held outside Washoe County. Written notice of annual
meetings shall be mailed to members of the Association by the Board not less than
ten (10) nor more than sixty (60) days before the date of the meeting. The notice
shall: (1) specify the place, day and hour of the meeting; (2) include a copy of the
agenda for the meeting, containing all information required by NRS 116.3108; and
(3) provide notification of the right of a unit’s owner to have g copy of the minutes or
a summary of the minutes of the meeting provided to the n/la%% owner upon request
and payment of any associated costs, and to speak to the ssobiation or the Board,
unless the Board is meeting in executive session.

7.3  Special Meetings. Special meetings may be called by the vote of a
majority of a quorum of the Board or by any
power of the Association that desire to meet,
desiring to meet and sent by them to the Association mé

and not more than sixty (60) days befo

7.4 Board Meetings. Meeti
least once every ninety (90) days, as re
mail written notice of any Boar tings

1on members not less than
d of Directors. . Notice of any

ten (10) days prior to thé da e méeting ofthe.
meetings of the Board'of Directors shall comply with NRS\16.31083, and include the
place, date, and hour of {he meeting, includg a copy ofithe agenda for the meeting or

ea
the date on which ahd the locations wheye ¢ pies of thfe\aggﬂda may be obtained by
the members of the iation, and the/rights of an Association member to a copy
(}/@f the minutes of the meefing’ and to speak to the Association. The
/meetings of/the Board ef Direetars shall review: (1) a current reconciliation of the
/ opérating account of ‘thw‘i;tion: ) a current reconciliation of the reserve
/é]écount of the Association; (3) the actual revenues and expenses- for. the reserve
/ account, compared tx{l{le udget for that account for the current year; (4). the latest
account statements prepared by the financial institutions in which the accounts of
.\ the association are maintained; (5) an income and expense statement, prepared on
t least a quarterly basﬁs, for the operating and reserve accounts of the association;
AN and (6) the current sthtus/of any civil action or claim submitted to arbitration or
‘\HIGW e agsociation is a party.
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ARTICLE VIII
COMMON EXPENSES AND ASSESSMENTS

8.1 Fiscal Year. The fiscal year of the Association shall be a twelve (12)
month_period running from October 1 to September 30 of each year.

8.2 Purpose of Assessments. Assessments levied by the Association shall
be the amount estimated to be required, and shall be used e:&:{zfsively to maintain,
protect and enhance the welfare of members of the Associa\tion, or the performance
of the duties of the Association as set forth in this Declarati n,\and for the repair,
maintenance and upkeep of the common areas and any. other Wssociation Property.

8.3 Annual Assessments/Projected C
August 1 of each year, the Board shall meet
commeon expenses to be required during and preparing
subsequent twelve (12) month period, commencing with the followi
projected common expenses, which are the Association’s annual assessmen
include:

8.3.1 The estimate
Association;

' 8.3.2 A reasonable prowision corftribution to a reserve for
contingencies and replace any strplus in the¢ommon expense fund from
the fiscal year just ended;

8.3.3 [ Any amounts necessaly to makewup any deficit from the fiscal

year just ended;

834 y amounts required by an excess of repair and restoration

‘ /osts ver inburance XX cedsrand

// 8.3.5 other @mounts required by the terms of this Declaration,
/ / or.the Act. ‘

expenditdres /of the

The Association mmon expenses are the expenditures made by the

\ Z{ssociation in the performance of its obligations under the Act and this Declaration,
\ ‘and the financial liabilitieg of the Association during the fiscal year, including the
costsnand expenses the/ daily operation of the Association and an allocation for
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reserves. The common expenses include, but are not limited to, expenditures (1) to
operate, manage, maintain and repair the common areas and other Association
property, and to administer the operation of the Association; (2) to provide for
reasonable reserves consistent with sound business practice for the repair and
replacement and restoration of improvements to the common areas and any
Association property, and for such other purposes as are consistent with good
business practice, and otherwise as required by NRS 116.3115 and this Declaration;
(8) to provide for the possibility that some Assessments may ot be paid on a current
basis; and {(4) to provide for the payment of the fee of a essmnal community
manager. \

Not less than thirty (30) nor more than sixty (60) da foré.the beginning of
each fiscal year of the Association, the Board shall prepare any distribute to each
member of the Association its projected cormmo 8, which'shall be subject to
change and approval at any meeting at whiclt j mmon\expenses is
considered. Except for the common expense of insura aint raservy, and roof
reserve, which shall be assessed to each ¢ /wae fa unit in a ion equal to the
square footage floor area of an owner' s t divided b the total square Tootage floor

area of all units, common expenses sha assessed equ yto the owners §f all units
as of the following October. If the e t1 ted commo exbenses are inadequdte for

any reason, including nonpayme other owner's\asse sment, th@é may,
at any time, levy further assess )
8.4 Reserve Reqwrement tp ion of th P jected common expenses
“specific to the reserve required by-NRS 11 115 must intlude, without limitation:
8.4.1 Sarrent Sstimated replacement.cost, estimated remaining
life and estimated ugeful life of each}?xajor ompone €cOmMmon areas;

8.4.2 \ As‘of the end of the ffiscal year for which the projected common
e §es 1S prepare the'eurrent estiméte {of the amount of cash reserves that are -

ecess and the current W ulated cash reserves that are set aside,
to epair, replace or restore_the major components of the common areas; ‘

8.4.3 statement as to whether the Board has determined or

anticipates that the Ievy of one or more special assessments will be required to

repair, replace or restoye any major component of the common areas or to. provide
dequate reserves. for that purpose; and

/gezeral statement describing the procedures used for the
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estimation and accumulation of cash reserves, including, without limitation, the
qualifications of the person responsible for the preparation of the study required
below in this paragraph.

8.5 Reserve Study. Inaccordance with the requirements of NRS 116.31152,
the Board shall:

five (5) years, a study
ajor components of the

8.5.1 Cause to be conducted at least once eve
of the reserves required to repair, replace and restore the
common areas;

8.5.2 Review the results of that study at least a
if those reserves are sufficient; and

ually to determine

‘ '8.5.3 Make any adjustments it
required reserves.

which have a remaining useful life .of le
the reman:ung useful llfm or.c

repair, replacement ox fosto ' s of
its useful life; and éér :
. required to cover

components after subtracting the reserves ¢f the Association as of the date of the
study.

An estimate of the cost of
ent during and at the end of
sessments that may be

e
e

y in the res
/ thout the signatures of a members of the Board. The reserve account
/ /may be used only for-Sommon Expenses that involve repairs, replacement or

( restoration of the niajor \components of the common areas, including, without
limitation, repairing and replacing roofs, roads and sidewalks, and must not be used
for daily maintenance.

Q Assessménts/ Assessments are obligations of the Association members,
as fo Q\/
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8.6.1 Fach unit's owner covenants and agrees to pay to the
Association any Assessments made pursuant to this Declaration. Payments for
assessments shall be due in equal monthly installments on or before the first day of
each month during the twelve (12) month period commencing with October 1; or in
such other reasonable manner as the Board shall designate. Each:assessment or
installment thereof, together with any late charges, interest, collection costs, and’
reasonable attorneys' fees, shall be the personal obligation of the person orentity who.
owns the unit against which the assessments were made at/the\time the assessment
(or installment) became due and payable. If more than or\xe\epe son or entity owns
that unit, the personal obligation to pay the assessment (or in ent) for that unit
shall be joint and several. Unless otherwise provided in tg\ise eclaration, the
purchaser of a unit shall be jointly and severally liable with the sellek forall unpaid
assessments against the unit, up to the time or conveyance, without
prejudice to the purchaser's right to recover from
purchaser for any such assessments. Suit to recover a oy judgment, for such
personal obligation shall be maintainabl reclosure or
waiver of the lien securing the same. NoOwnermay avoid or diminish su personal
obligation by non-use or abandonment ofhis Unit\In the event a condormi i

abate all or a portion of the compior expenses assessed

condominium while it remains uninhabitable.

8.6.2 The failure of t&o cassgssments for a twelve (12)
month period prior to the cOrmencement of i all not be deemed a waiver
or modification in any re it:xight to~do so~ar of the provisions of this
Declaration, or a rel as%fs' the ownexs fro igation to pay the assessments,
or any installment {thereof for such that period. sSessment fixed for the

preceding twelve (12) month period shall continue until ifew assessment is fixed.
W exemﬁt hitaself from liabi ty for his assessment of any of the common
a by waivar of his se and enjoyment of the common areas and their facilities or

//Ey abandenrhent of h}s\u it.

i

/ 8.7 Special ssments. Ifthe Board determines that the estimated total
amount of funds necdssary\to defray the common expenses. for a given fiscal year is
) or will become inadequate to meet the common expenses for any reason, including,

%)it not limited to, delinfyuencies in the payment of Assessments, or in the event the

ssociation has insufficient reserves to perform its obligations under this

Declaration, then the/Bodrd shall determine the approximate amount of such™

shortfall, shall provide a $ummary thereof to all of the members of the Association
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along with the Board's recommendation for a special assessment to meet. such
shortfall, and shall set a date for a meeting of the Owners which is not less than
fourteen (14) nor more than thirty (30) days after the mailing of the summary.
Unless at that meeting a majority of all members of the Association votes to reject the
proposed special assessment, the proposed special assessment shall be deemed .
ratified by the members of the Association, whether or not a quorum is present at
such meeting, and shall become a special assessment against, and allocated equally

. to, the owners of the units. The Board may, in its discretion,provide for payment of
any. special assessment in any number of installments or 6% that it is payable
in one (1) installment within such time period as the Board deems reasonable.

8.8 Liens for Assessments. Each owner shall pay cOMmMOon expenses
assessed against him and all other assessments 'm%the Board in
accordance with the terms of this Declaration: all be separate

and distinct of personal debts and obligations of fwhom the same

are assessed. ; \
881 Unpaid Fines and’Asg ents Constitute a Lien on Unit. The

amount of any assessment to any unit, M T special, plus %nte est at

‘the maximum rate allowed by law, plud costs and a réasonable attorney’s fees, plus

any fines imposed by the Association‘aghinst that unit, shall be secure Hen on
that unit in favor of the Association from the date the Assessment or fine becomes
due. If an Assessment or fine is payableNn installments/ the full amount of the
Assessment or fine is a lien from the timethe i ent becomes due. Notice
of any lien imposed aMunde this {sion shall be recorded in
accordance with the Acf, ee rovided in the Act for enforcement
of such liens. Any ién i posed-against a thisprovision shall be prior to
all other liens and éncumbrances on aaflt nit, excep s;?\(‘a) valid tax and: special
assessment liens in fai%?r of any goverhmental assessﬁg/authority; (b) liens and
. enc ces recor\{gi efore the recordatign of the Declaration; and (c) a First Deed
. M’ﬁ%rded before the date on whidh the Assessment or fine sought to be
enforced-betame delin&uent. helierf created by this Declaration for unpaid Annual
/Assessments is also prior to-a First Deed of Trust to the extent of the amount of such
- /Annual Assessments which would have become due during the six (6) month period -
immediately preceding ingtitution of an action to enforce the lien.

8.8.2 lease of Lien. Upon the timely curing of any default for which
\a notice of lien was filed or ‘ecorded by the Association, the Board shall file or record,
or-cause to be filed or/recdrded, an appropriate release of such notice or release of
lien, W}f the defaulting owner of a fee, to be determined by the Board,
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but not to exceed $100 to cover the costs of preparing the filing or recording such
release. , - '

8.8.3 Non-Exclusive Remedy. The assessment lien, and the rights to
foreclose on and sale under an assessment lien, shall be in addition to and not in
substitution of all other rights and remedies that the Association and its assigns may
have under this Declaration and the Act, and according to law, including a suit to
recover money judgment for any unpaid assessments.

8.9 Vesting of Voting Rights. Notwithstanding a
Declaration, voting rights attributable to condominiums\ sh

g contained in this
not vest until

other provisions
of this Declaration, the Board may not, withou E nsent of a
Rsiment per

r assessment

for the immediately preceding fiscal ye4r.

TICLE IX
LITIES

9.1 Easement Granted to X ners enever any connection, or
portion of any connection, foT sanitary sewer, water, electricity, gas, cable TV, or
telephone lines insta‘ﬁe within the project lie in ox upomrany unit served by those
connections, the owﬂer' f the unit servad by those comnectiohs shall have the right,
and are hereby granted an easement tq the full ~extenhi cessary, to have utility
co}xil%[;a.ni with proper netice and agreed scheduling, enter upon the unit in oxr upon
-which said cdnnections, or any portion thereof, lie, to repair, replace, and generally
maj id connectio e'same may be necessary.

/

9.2 TUse and Ehjoyment. Whenever sanitary sewer, water, electricity, gas,
cable TV, or telephona linek are installed within the project, which connections serve
more than one unit, the owner of each unit served by said connections shall be.
entitled to the full use| and enjoyment of such portions of those connections that

\ service his condominiu

W
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respect to the repair or rebuilding of any utility connections, or with respect to the
sharing of the costs thereof, upon written request by one of such owners addressed
to the Association, the matter shall be submitted to the Board of Directors, which
shall decide the dispute. The decision of the Board shall be final and conclusive on
the parties. If any disputing owner is a member of the Board of Directors, he shall
not be entitled to vote on the disputed issue. The remaining non-disputing Board
members shall temporarily appoint another owner to serve on the Board solely for the
purpose of voting on such dispute.

ARTICLE X
INSURANCE

10.1 Association Insurance. The Association i thtainin full
_ force and effect at all times and for the benefit of the coxd
following: (a) adequate public liability i ance; th) officers and di¥
insurance; (c) workers' compensatior” in 5 ( e and prope mage
insurance covering the entire project (emson property. of the owners
located within the project) and the ¢
as their interests may appear. AH/n
the requirements of NRS 116.3113

10.1.1 Adequ e msur coverage in an amount
equal to full replacemeg.t alue (exc d, fourrdation, excavation and other
d

items normally exclu oM coverage " } d amount" endorsement or
its equivalent, if av }:i}

ement, payable to the
deductible the Board debms reasonable.

permit or any other

0.1.2 surance obtained by the Association pursuant to this provision

/sh comply as to for con 7 and/insurer with the requirements of the
fewmbrancers. The premiums for-8aid insurance are to be paid out of the
maintenance fund, w} ch condominium unit bearing an equal share of the cost

thereof.

10.1.3 insurance obtained by the Assomatlon shall be provided by
: compames duly. auth01 zed /to do business in Nevada, and as required by any state.
or\f deral entities w1t which the Community has been qualified.
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10.2 Owner Insurance. Each owner should provide adequate insurance, as
follows: '

10.2.1 Insurance, including insurance for loss of theft, on all personal
property located on and within the owner’s unit or stored by. the owner in or on the
. common areas and any other portion of the Property.

10.2.2 Insurance for casualty and public iability coverage within each
Unit to the extent not covered by the Association’s insurange.

10.2.3 Insurance coverage for activities ofthe o wnet\not acting for the
Association, with respect to the common areas.

NON-SEVERABILITY OF CONDO NTE T AND SUSPENSION OF
ARRITIO

11.1 Suspension of Right of Sev: rablﬁty%ners all be entitled to sever,
or bring any such attion for partition of} (1){his unit fromhis pro-rated undivided
interest in the building ﬁwhieh the owner’s unit is located; (2) his interest in the
,;eal/;)ex;;;;;;t?'tmder the building in whigh his unit is located; oz (3) his interest in the
'As/snc'a ion/ No such“compo ('i/%e{est may be severally sold, conveyed,
transferred, encumbered, hypethecated; bequeathed, or otherwise dealt with, and any
a\&o\n of this provision shall be void and of no effect. The

/attempt to do so in vi'ei
( suspension of this right of severability shall in no event exte_nd beyond the period in
which the right to partition\is suspended under NRS 117.050.

11.2 Suspension of Right of Partition. The right of partition of the common .
e project may only be partitioned and sold as a whole upon a
rente of any one of the events provided in NRS 117.050.
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Additionally, partition may be available upon a showing that six (6) months from the
date of any partial or total destruction of the project, a certificate or resolution to
rebuild has not been filed of record, or if reconstruction has not actually commenced
within said six (6) months. The suspension of the right of partition shall in no event
extend beyond the period in which the right to partition is suspended under NRS
117.050. Nothing in this provision shall prevent the partition or division of interests
between joint or common owners of one condominium unit.

" appurtenant undivided interest in the Common Areas sh ways be conveyed,
transferred, devised, encumbered, bequeathed, and othe fected only as the
entire Condominium. :

11.3 Presumption of Entire Condominium Conve% ante. Kach unit and its

following:

12.1 Residential Use Only.
for residential purposes only.

12.2 Business/Us ibi ominium or any part of the project
shall ever be used or £ause d to be used or allowed orauthorized in any way, directly
or indirectly for a bkf:mess, commeycial, manufatturin . mercantile, storage, .

vending, or other $ucH non-residential\ pulrposes; provided, however, that this
pgy'sbn.s%ﬂ not prohibi i
itsuse by his/guests.

/ Vs 12.3 Billboards and-Si ibited. Except for signs approved by the
/Board of Directors fg{ the benefit of the entire project, and except for one (1)

professional sign not exceeding 12 inches by 18 inches in size advertising a unit for
sale or lease, no signs of any kind shall be displayed in the public view on or about
the exterior of any unit.

\any
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party walls shall be made by an individual owner without the prior written consent
of the Architectural Committee as provided in Article XIII of this Declaration.

12.5 Association Maintenance and Decoration Authority. The Board of
Directors, or its duly appointed agent, including the manager, if any, shall have the -
exclusive right to paint, decorate, repair, maintain and alter. or modify the exterior -
walls, balconies, railings, exterior door surfaces, roof, and all installations and
improvements in the common area, and no owner of a eondominium shall be
permitted to do, or have done, any such work. The approvaXof é!ﬁBoard of Directors
shall be required in writing for the installation of any awnings, sunshades, or screen
doors, or any antennae or structures on the roof of any condominium building.

accounta& to the remaining

12.6 Children. All unitA owners shall

adopted by the Boaxd.

12.8 Offensive Activities.
done or kept upon or in his unit. gt mmon areas that will increasé.the/rate of
insurance on the Property. No owuner shall obstruct or ntel‘fere with the rights of

quiet enjoyment by any other owner of
unreasonable noises or otherwise;
illegal act. Each owner shall

or offensive activity; oV(?;Zemmit@fg an
comply with all of the/freqdirements ofthe Docal and State Boards of Health, and with

all other governmental/authorities with respect to t wupancy and use of the
Property.

itting any nuisance, noxious

- 12.9 wner
d?,agemfxe Associatiqn-owned-aréas ¢r any equipment thereon which may be
‘ / su8tained by reason of the ligence of that owner, his family, guests, or invitees,

o the extent that any stich damage shall not be covered by insurance.

/

/
/ ;
K 12.10 Garages.\ The garages are to be used for the parking of car They are

not to be converted to dny tiype of living space or used for recreational or business

\ac\tivities. ,
2.11 RubbisK. Egach owner shall remove all rubbish, trash, and garbage from
his unit. isly; trash; and garbage shall not be allowed to accumulate on or within
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any unit or the Property. All clothes lines, refuse containers, wood piles, storage
areas, and machinery and equipment shall be prohibited wpon or in any
condominium, unless approved, in writing, by the Architectural Committee.

12.12 Snow and Ice. Snow and ice shall be removed from the Property
without the use of any soluble toxic materials, and provisions must be made for
maintenance of the siltation trenches and skimmer chambers in the drainage system.

12.13 Prohibited Restrictions. No condominium j{nkr shall execute or file
for record any instrument which imposes restrictions uptn the sale, leasing, or
occupancy of his condominium on the basis of race, color, creed, raligion or sex.

12.14 Interval Ownership Prohibited. Legal title to ank oné condominium
may not be held by any more than ten (10) unxé%ag’h\pes

used herein, a husband and wife shall be considéred gne "per "unrelated
persons” shall mean persons not related within the thir ce of cons nguzmty

Time-sharing, as defined by any applic?e@‘rt‘e*e local ordinanc

12.15 Rules. The Board, from Waya opt reasonable Rules and
Regulations in furtherance of thig g)e laration, theNArtigles and Byl f the

Association. These rules may. be. cell as provided in\thi

a:&hite%}ral ControNCommittee of $hree (3) or more members, none of whom
p:! 8d be members of the Boaxrd.

S
13.2 Duties. It sha v of the Architectural Control Committee to
consider and act upon afly proposals or plans submitted to it pursuant to the terms
of this Article, to adopt hitectural Control Committee Rules if it so chooses, to

perform other duties <\i leghted to it by the Association, and to carry out all other
duties J_mposed upon it by this Declaration.

13.3 Meetings/ Thé Architectural Control Committee shall meet from time
to tWto ;{erform its duties as stated in this Article. The vote or -
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written consent of any two (2) members shall constitute an act by the Committee
unless the unanimous decision of its members is otherwise required by this
Declaration. The Architectural Control Committee may charge a filing fee to be used
to pay an architect, who may or may not be 2 member of the Architectural Control
Committee, to review any submitted plans and specifications. The Board may.
reimburse members for reasonable expenses incurred by them in the performance of
any Architectural Committee function.

13.4 Axchitectural Control Committee Rules. T@rchitectural Control
Committee may prepare and promulgate "Architectural Control Committee Rules"
containing guidelines and review procedures on behalf of\the\ Association. The
Architectural Control Committee Rules shall be those of the\Asstgiation, and the
Architectural Control Committee shall have sole gnd full authority t
amend the Architectural Control Committee Rules, vided ‘the
Control Committee Rules are otherwise in comph&
and this Declaration. The Architectural Control Comt
Architectural Committee Rules availablg

or commence any structural additio %tio y OF improvement. on the
¢ alteration or Songtfuction

Limited Common Arxeas, without t i i sent of the Architectural
Control Committee. The Architectural
may consult with knowledgeable pect to any plans, drawings,

specifications, or any’ ot the Architectural Control
Committee.
13.6 Requests for Approval. Anj\request by a uni ner for approval by the

Architectural Con’céol Gommittee for ny /improvements or work that requires
itectural Control Committee approval must be submitted in writing to the
Architectural Control Commi y stich submittal shall contain and set forth
sdch information and in“such detajl“as required by the Architectural Control
Committee to reasonabl\inform the Architectural Control Committee of the proposed
work of improvemenf for the purpose of determining its compliance with the terms

( and provisions of this\Article and the propriety of granting or denying any such
application. All improvements or modifications, if approved by the Architectural
AL ontrol Committee, shall b undertaken, prosecuted and completed in full and timely
compliance with all apf)lic ble zoning laws, building codes, and all other applicable
laws?ow reg@lations relating to the construction, use and occupancy of
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the Improvements.

138.7 The Architectural Control Committee shall answer any written request
for approval within sixty (60} days after receipt of the request. Any consent or
approval by the Board or Architectural Control Committee shall be in writing. The
failure of the Architectural Control Committee to answer the request within this time
shall not constitute consent or approval by the Architectural Control Committee to
the proposed action. Any such request shall be reviewed in accordance with any
Architectural Committee rules then in effect.

13.8 Limitationson Improvements. Subjecttothe pryvisions of this Article,

an owner-

13.8.1 May make any improveme ons tothe interior of his
unit that do not impair or lessen the structural i stems, or
support of any portion of the Property or Community, or ot ise alter, innany way,

the condition of any component contai within. the framing 6f-$he styucture,
provided that any such improvements W interior of the'yunitido not
result in a viclation, in and of itself or 4s aresult o

or provision of this Declaration.

exterior appearance of a unit, any co
the building, or any other portion of the
to that Owner's Unit, s as rep i
permission of the Boay or,

13.8.2 May not cha gpt;r appearance of the Common Areas, the

hardwood floors, without
mmittee, as applicable.

13.8.3

13 9 ght of Inspection. Any member or authorized consultant ofthe Board
!Kthe—ﬁms tectural Centro 2%

ployee or other agent of th iation, may enter upon any unit, as provided in
paragraph 6.5.4, withpdh being deemed guilty of trespass, in order to inspect any
structural addition, alteration or improvement constructed or under construction in
the Unit to determine whether the work has been or is being completed in compliance
\with the plans and specifications approved by the Board or the Architectural Control
Comxmttee In case of ergency, no request or notice is required and the right
Pe%ry shall be lmme/dla?/ and with as much force as is reasonably necessary to

W not the Owner is present at the time.
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13.10 Effect on Insurance. Any additions, alterations, and improvements to
the units arid common areas shall not, except by prior approval of the Board, cause
any increase in the premiums of any insurance policies carried by the Association or
by the owners of any units other than those affected by the change.

13.11 Limitation on Liability of Architectural Control Committee. Provided
that the Architectural Control Committee, or a partieular member of the
Axchitectural Control Committee, has acted in good faith oxf the basis of information
as the Architectural Control Committee or the member, z}s}lth case may be, may
possess, then neither the Architectural Control Committee nior any of its members
shall be liable to the Association, to any Owner, or any other pexson\for any damage,

construction or performance of any work, whether
drawings, and specifications.

13.12 Discretion of the Bog ] {
Committee. Except as may be expresgly provided inthis Reclaration, any tonsent or
approval of the Architectural Céo%&ro Committee “that\is required nd;r the
provisions of this Article may bé pranted or withheld in)\the sole afid gbsolute
discretion of the Architectural Congrol Committee. In téa’s regard, the granting or
withholding of such consent or appxoval shall not subject to any objective
standards of "reasonableness"” or otherwr .Wl of or consent to any matter
shall not be deemed to i ight to disap/prove the same or similar

matters in subseque
parties.

PROJECT OR ITS ELEMENTS

7
/,\/D

ESTRUCTION
/

/ 14.1 Partial Déstruction of Common Areas. In the event of partial
destruction of the conisnon areas, the Association shall restore and repair the affected
area to its former condition ns promptly as practicable and in a lawful and workman-
like manner. :

41 destruction shall mean any destruction that is less than

that defined as totaldestruction in this Article.

\_,_/
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14.1.2 The proceeds of any insurance shall be made available for such
purpose subject to prior rights of beneficiaries of deeds of trust or mortgagees whose
interests may be protected by said policies. In the event that the amount available
from the proceeds of such insurance policies for such partial reconstruction shall be
inadequate by more than the policy's deductible, the condominium owners shall
proceed with such partial reconstruction unless by a three-fourths (8/4) vote of all the
Owners, the Owners vote not to proceed with partial reconstruction. In the absence
of a three-fourths (3/4) vote, a special assessment shall be e/vIX against the owners
of the common area partially destroyed upon the basis (N:e atio of the square
footage of the floor area of the unit to be assessed to the total qu\axe footage of floor
area of all units which are to be assessed. In the event of tl\nit ee-fourths (3/4)
determination by the owners that it would not bedn their best interests to proceed
with the same, the owners may, in their discretior proce s provided in this Article.

14.2 Total Destruction of Common Mm of\the total
destruction of the common areas ("total") beifig ed as sixty pe (60%) of the
units, or a lesser percentage if the condgshini wnerd by a three-fourths (3 Svote,

have so agreed prior to the destructiory, th€ owners

14.3 Destructj Ené@‘}u . event of total or parﬁal
destruction of any ixz ividual unit n %afﬂf;a ting an¥y oth&git or any portion of the
common areas, it sllmll e the responsihility\of that unit's owner to rebuild the unit

using any insurance|progeeds available and allocable for said purposes, and the same
shall be done as prorhptlxas practicable in ajlawful and workmanlike manner. This
- secfion shal h'kewis%pply unless there fs a determination not to rebuild after

al destruction as\deﬁnedé

14.4 Lapse of Covenant Against Partition. If, after eighteen months from the
date of any partialor Qg;\:;estruction as defined in this Article, reconstruction be not
t

actually commenced, the covenant against partition set forth in this Declaration shall
terminate and be of no er force and effect.

. 14.5 Determindtion Not to Rebuild. In the event of a determination not to
\ rebu\ﬂdWr tgtal destruction as defined in this Article, the Association
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may: (1)bring an action for partition of the entire Project as provided in NRS 117.050;
or (2) if, by a two-thirds (2/3) vote of members entitled to vote in person or by proxy
the Association agrees, it may proceed to sell the entire project for the benefit of all
the owners at public or private sale for the highest and best price obtainable, either
in its damaged condition, or after the damaged structure has been razed. For the
purpose of implementing this section, every owner of a condominium within the
project shall be deemed to have consented to, authorized, and granted to the
Association his, her, or its respective irrevocable power of attorney upon the delivery
to such owner of his instrument of title.

14.5.1 Distribution of Proceeds. The net procdgdsof any sale ordered
by decree of court or by decision of the Association and the pruoceeds, if any, of
insurance carried by the Association as a whole on the Property, plus any reserves;,
interest, and other funds, shall be divided amo
according to the respective fair market valu its_at\the\time of the
destruction as determined by an independent apprais e condiicted byan ML.AL |
Appraiser selected by the Board, whose appraisal shall be final-The bal
due on any individual encumbrance ex m faith and for value s
heo\: er whose condomi

//Q
) Except as otherwis

/ provision and all of th s-of this Declaration may be modified, amended,
/ added to, or deleted 6m by a further Declaration or Agreement, in writing, properly
executed and acknowledgéd by a fifty-one per cent vote of the members of the
Association, and by appropriate governmental authority if such amendment would
\\gﬁ'ect the obligation to maintain the common areas. Any such amendments shall be

- effective only upon recdrdation in the office of the Recorder of Washoe County. The -

\1;'1'0 ibition against ifterval ownership cannot be amended deleted by the owners
ithowo al of Washoe County.
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V4.410



V4.411

3614779 Page 43 of 46 01/28/2008 12:25:46 PM

ARTICLE XVI

TERM OF DECLARATION: COMPLIANCE WITH THE RULES AGAINST
PERPETUITIES AND WITH THE RULE AGANST RESTRAINT OF ALIENATION

The covenants contained in this Declaration shall run with the land and shall
be binding on all parties and all persons claiming under them until January 1, 2020,
after which time the covenants shall be automatically extended for successive periods
of twenty-one (21) years, unless an instrument executed not less than three-
fourths (8/4) of the members of the Association entitled fo vote shall be recorded
canceling and terminating this Declaration on or after January 2, 2020.

ARTICLE
CONDEMNATION

In the event of a taking by conda@(m\e{ninent domain of alhor any
part of the Community, the award made f/'zﬁlm%ga d the disbursement\of the
proceeds of that award shall be undertaken in accordance Wi
Association is designated to relflnt the Owners in\ all\proceedingg (ingluding

negotiations and settlements) related to any condemnatiohn, and each Ownerappoints
the Association as attorney-in-fact fox thispurpose. The pr eeds of any settlement
1 be
appear.

the Association for the
benefit of the Owners, as their imterests.

(EL

MISCELLANE US/PROVISIONS

/@Liberal Constru of the provisions of this Declaration shall be

- erally construed to effectuate and prefnote the purpose of creating a uniform plan
Aor the operation of Me loud ondominiums. No breach of any provision of this
/ Declaration nor theCenfdrcement of any assessment lien as provided in this
( Declaration shall defeat or\render invalid the lien of any mortgage or deed of trust
\

made in good faith and for vialue, but all of the provisions shall be binding upon and
\shall be effective agai Et y owner whose title is derived through foreclosure or

related to any condemnation of the Pro} e{ta\y

\ trustee's sale or othe
18: d@éV t and Severable Provisions. The provisions of this
McClond /Revined CC&ER: 11/17/07 Page42cf 45
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Declaration shall be deemed independent and severable, and the invalidity or partial
invalidity or enforceability of any of this Declaration’s provisions shall not affect the
validity of the remaining provisions. :

18.3 Notice of Transfer. Immediately after any transfer of title to any
condominium, the transferring owner shall so advise the Board, giving the name and
address of the new owner, and the effective date of the transfer.

18.4 Amendments to the Articles and Bylaws. Thé kwners shall have the
right to adopt reasonable amendments to the Articles and Byle

of the Association members. The Bylaws shall be amended by the vote or written
assent of a majority of the members of the Association. To the eéxtent that any
provision of the Articles or Bylaws that are or I&Zy\b adopted by the owners shall
conflict with the provisions of this Declaratiorf i of this\Declaration
shall control.

18.5 Violations and Nuisance. covenant,
condition, or restriction of this Declaratn in whole or in part is
considered a nuisance and may be. fljmed or abakb ether or not the Jrelief
sought is for negative or a_fﬁrmati<e?ct on.

18.7 Cumuldtivé Remedies.
cumulative and not exclusive.

ach\remedy %:’m this Declaration is

- onwaiver. \The failure tp enforce the provisions of any covenant,
eondition, or/restriction contai i 1s Declaration shall not constitute a waiver

/ . el - ; ;
/ of axfy rightto enforce anysuch provisions6r any other provisions of this Declaration,

18.9 Notices. Unlass this Declaration provides otherwise, all notices required
( under the provisions of this Declaration shall be as follows:

18.8.1 notices to the Association or to the Board shall be sent by
. .regular mail, registere 1;? - or certified mail, return receipt requested, addressed -

to W&es of the Manager, or to such other place as the Board may

gsignite from time to yime by notice in writing to the Owners of all of the Units.
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Until the Owners are notified otherwise, all notices to the Association or to the Board
shall be addressed to:

McCloud Condominium Homeowners’ Association
c/o Associated Management, Inc. 931 Tahoe Blvd., Ste 2, Incline Vl]lage NV 89451

18.9.2 All notices by the Association or the Board to any Owner shall
be sent by regular mail, by registered mail, or certified mail, return receipt requested,

er, the
transferring Owner shall not be Liable fof any Assésgments levied with respect to

1811 S1ngu1ar Includes Plur
" use of the smgular in this

reference to the mas
only, and shall each.{

/ 1813 .
solely for convenience of

the provisions or of
1814 This Deilar tion Supersedes Prior Declaration. This Declaration
supersedes that certain Condominium Declaration of McCloud Condominiums, dated
April 29, 1982. In the eivent of any conflict between the 1982 Declaration and this
\ Deglaration, the provisions of this Declaration shall control.
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Certification
We, the undersigned Qﬁicers of McCloud Condominium Homeowners'
Association, hereby certify, under penalty of perjury, that the Declaration of
Covenants, Conditions and Restrictions set forth herein was duly adopted with the
vote or written cogsent of Members constituting at least seventy-five percent (75%)

of the total voting power held by the membership of the Association.

4
McCLOUD CONDOMINIUM HOMEO / =, 0D
Dated: ﬁOv’ (1 5{00_7' By: — Z5
Print/Name:. Ralhard \ Eduard \/ﬁeld

Dated: _\OV__ V1), 200 +

Print Namb(#?\—ﬁ/\rk .
Qecret

S J. .
. Notary P(bil - State of Nevada §--.
o infent Recoded In Washos Cocy
No:98-49426-2- Expies November 7, 2010. §-
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ERNEASSOCIATES. LTD.

AT TORNETYS AT LA W

GAYLE A. KERN, ESQ. ' 5421 KIETZKE LANE, SUITE 200

gaylekern@kernitd.com RENO, NEVADA 89511

KAREN M., AYARBE, ESQ. TELEPRONE: (775) 324-5930

karenayarbe@kernitd.com FACSIMILE: (775) 324-6173
April 4, 2013

Via email [djdezzani@yahoo.com] and first class mail

David and Rochelle Dezzani
David J Dezzani Trust

13 Calle Altea

San Clemente, CA 92673

Re:  McCloud Condominium Association
939 Incline Way

Dear Mr. and Mrs. Dezzani:

Irepresent McCloud Condominium Homeowners Association. The Board requested I respond
to your email request to review communications and/or information related to another unit and Board
minutes. First, it is my understanding you have been provided the requested minutes. If there are
additional minutes you are requesting, please advise,

Further, with respect to your request for owner names, information or communications, the
information Ms. Conway provided in her March 21, 2013 email to you is correct. All information
related to another unit’s owner is confidential pursuant to Chapter 116 of the Nevada Revised
Statutes. See NRS 116.31175. The statute prohibits the Association from disclosing information
relating to another unit, regardless of the reason for which it is requested. Id.

The Board understands your frustration and appreciates you are addressing the matter of the
unapproved deck extension that wrongfully encroaches in the common area. There is no question the
extension exists in the common aréa, as do the other extensions. The common area is owned in
common by all owners of the community. While it is unfortunate the issue of deck extensions and
the wrongful taking of common area was not addressed earlier, the Association has properly taken
action to protect the integrity of the common area. There is no question common area is not permitted
to be given to any one owner for his/her exclusive use and enjoyment, thereby reducing the common
area for the other homeowners. Itis the wrongful conversion of common area that is the problem,
Simply put, there is no lawful transfer of common area to individual owners absent a vote of the
membership. See NRS 116.3112.
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Mr. and Mrs. Dezzani
April 4, 2013
Page Two

My client has deliberated over this issue at length. It was done at meetings with frequent
homeowner involvement. The Board feels the solution and options provided are fair and equitable
and appropriately address the preservation of the common area.

Very truly yours,

KERN & ASSOCIATES, LTD.

Gayle A. Kern

c; Client
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[ERNEASSOCIATES, is)

ATTORNEYS AT LAW

GAYLE A. KERN, ESQ.
gaylekern@kernitd.com

KAREN M. AYARBE, ESQ.

karenavarbe@kernltd.com

May 10, 2013

Via email only djdezzani@yahoo.com

David and Rochelle Dezzani
13 Calle Altea
San Clemente, CA 92673

Re: McCloud Condominium Association
Unit #211

Dear Mr. and Mrs. Dezzani:

The Board of Directors requested I respond to your various communications. First, the Board
has granted your request to have the hearing re-scheduled. The next meeting is August 23, 2013.
Therefore, the hearing will be continued to August 23, 2013 at 1:00 p.m. With respect to the
upcoming hearing on the alleged violation of the governing documents and encroachment of the
common area, this will acknowledge receipt of a certified letter received May 9, 2013, This
communication will be placed in your file and will be considered by the Board when it deliberates
following the hearing to be conducted on August 23, 2013. We acknowledge your request that the
hearing conducted on August 23, 2013 be an open hearing rather than one in executive session as
allowed by NRS 116.31085(4). Finally, this will acknowledge yvour May 6, 2013 request for
documents of the Association pursuant to NRS 11631175, We are assembling such documents
responsive to your requests, if any there be and to the extent available for review by another unit’s
owner,

If you have any further communications, the Board requests that you communicate with me,
We appreciate your anticipated cooperation. If Ihave failed to address any of your communications,
please advise me.

Very truly yours,

KERN & ASSOCBA"I ES, LTD.

Gavle A “Kérn
c: Client g : \:

[
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FILED
Electronically
2015-12-21 04:51:06 PM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5289275

Recipients

GAYLE KERN, ESQ. - Notification received on 2015-12-21 16:51:00.038.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 12-21-2015:14:43:19

Clerk Accepted: 12-21-2015:16:49:08

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Request

Filed By: Gayle Kern

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI
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FILED
Electronically
2015-12-22 08:39:21 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5289509

Recipients

GAYLE KERN, ESQ. - Notification received on 2015-12-22 08:39:20.649.

V4.422



V4.423

rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 12-21-2015:16:41:50

Clerk Accepted: 12-22-2015:08:38:50

Court: Second Judicial District Court - State of Nevada
Civil

: DAVID DEZZANI ETAL VS. KERN & ASSOC

Case Title:
(D10)

Document(s) Submitted: Reply to/in Opposition

- **Continuation
- **Continuation
- **Continuation

Filed By: Gayle Kern

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.423
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Electronically
2015-12-22 02:31:26 PM
Jacqueline Bryant
Clerk of the Court
4105 ~ Transaction # 5290679 : csuleZi

GAYLE A. KERN, ESQ.
Nevada Bar No. 1620

KERN & ASSOCIATES, LTD.
5421 Kietzke Lane Suite 200
'Reno, Nevada 89511
Telephone: (775) 324-5930
Telefax: (775) 324-6173
E-mail: gavlekerni@kernltd.com

Attorneys for Kern & Associates, Ltd.
and Gayle Kern

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE CASENO.: CV15-00826
DEZZANI,
DEPT. NO.: 10
Plaintiffs,
SUPPLEMENTAL AFFIDAVIT OF GAYLE
VS. A. KERN, ESQ. IN SUPPORT OF REPLY TO
MEMORANDUM OF ANSWERING POINTS
KERN & ASSOCIATES,LTD; GAYLEKERN; AND AUTHORITIES IN OPPOSITION TO
KAREN HIGGINS; JOHN DOES 1-10; JANE MOTION FOR ATTORNEY’S FEES &

DOES 1-10; DOE BUSINESSES 1-5, COSTS; COUNTER-AFFICAVIT [SIC] AND
PLAINTIFF ROCHELLE DEZZANI’S
JOINDER THERETO
Defendants.
/
STATE OF NEVADA )

: SS.
COUNTY OF WASHOE )

I, Gayle A. Kern, being first duly sworn do hereby swear under penalty of perjury as follows:

1. The fees and costs billed in this matter for preparing the Reply to Memofandum of
Answering Points and Authorities in Opposition to Motion for Attorney's Fees & Costs; Counter-Afficavit
[Sic] and Plaintiff Rochelle Dezzani's Joinder Thereto are reasonable and appropriate. The time billed
from November 26, 2015 through December 21, 201 5, was 10.3 hours, with hourly rates of $300.00 for
my services and $250.00 for Ms. Carter’s services, totaling $2,590.00. Costs through November 30,2015,
are itemized in the amount of $28.40, for an amount totaling $2,618.40.

2. These additional fees are reasonable and should be awarded. My hourly rate is reasonable

given my experience practicing law in general.
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Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding document filed
in the above-entitled case does not contain the social security number of any person.

DATED this 22™ day of December, 2015.

GAYLE@ KERN
SUBSCRIBED AND SWORN to before me
this 22" day of December, 2015.
Jueac (1 A% ViVa?
NOTARY PUBLIC
{ TERESA A. GEARHART
/ NOTARY PUBLIC
{ STATE OF NEVADA

525449 My Commission Expires: 09-10-18
B Carifcate No: 9401322

N~
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that [ am an employee of the law offices of Kern & Associates,
Ltd., 5421 Kietzke Lane, Suite 200, Reno, NV 89511, and that on thi_s date, I served the foregoing
document(s) described as follows:

SUPPLEMENTAL AFFIDAVIT OF GAYLE A. KERN, ESQ. IN SUPPORT OF REPLY TO
MEMORANDUM OF ANSWERING POINTS AND AUTHORITIES IN OPPOSITION TO
MOTION FOR ATTORNEY’S FEES & COSTS; COUNTER-AFFICAVIT [SIC] AND

PLAINTIFF ROCHELLE DEZZANI’S JOINDER THERETO
On the party(s) set forth below by:

X  Placing an original or true copy thereof in a sealed envelope placed for collection and mailing in
the United States Mail, at Reno, Nevada, postage prepaid, following ordinary business practices.

Personal delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.
__ Reno-Carson Messenger Service.
addressed as follows:

David and Rochelle Dezzani

17 Camino Lienzo

San Clemente, CA 92673

DATED this 22™ day of December, 2015.

J/MML 72 du/ww/

TERESA A. GEARHART

V4.426
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Continued research of award of attorney's fees and costs; researched pro
se attorney award of fees and costs in NV cases; researched inherent
authority of court to impose attorneys fees as sanctions; drafted reply to
opposition to motion for attorneys fees and costs.

12/22/2015 Gayle A. Kern, Ltd.
9:03 AM Pre-bill Worksheet Page 1
Selection Criteria
Clie.Selection Include: Kern/McCloud/Dezzani
Slip. Transaction Dat 11/26/2015 - 12/21/2015
Nickname Kern/McCloud/Dezzani | Dezzani v.
Full Name Gayle A. Kern, Ltd. dba Kern & Associates, Ltd.
Address
“Phone 1 Phone 2
Phone 3 Phone 4
InRef To Dezzani v. Kern & Associates, Ltd./Gayle Kern, et al.
Case No. CV15-00826
Fees Arrg. By billing value on each slip
Expense Arrg. By billing value on each slip
Tax Profile Exempt
Last bill
Last charge 12/21/2015
Last payment Amount $0.00
Date Attorney ' Rate ‘Hours Amount Total
ID Task Markup % _ DNB Time _ DNB Amt
12/15/2015 VAC 250.00 2.50 625.00 Billable
148904 Services ,
Reviewed Dezzani opposition to motion for attorneys fees and costs; read
-Kay v. Ehrler, US Supreme Court case cited; conducted research on pro
per party recovery of attorneys fees and attorney recovery of attorneys
fees and costs.
12/17/2015 VAC 250.00 1.50 375.00 Billable
149015 Services
Continued research of pro se litigants and attorney's fees and costs;
reviewed cases re: availability of award for attorney representing law firm.
12/18/2015 GAK 300.00 0.30 90.00 Billable
148974 Services :
Review Case Appeal Statement, Certificate of Clerk and Transmittal -
Notice of Appeal, and Plaintiff Rochelle Dezzani's Joinder on Opposition;
prepare Request for Correction to Case Appeal Statement.
12/21/2015 VAC 250.00 6.00 1,500.00 Billable
149016 Services

V4.427
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12/22/2015
9:03 AM

Gayle A. Kern, Lid.
Pre-bill Worksheet

Page 2

Kern/McCloud/Dezzani:Gayle A. Kern, Ltd. dba Kern & Associates, Ltd. (continued)

Amount Total
TOTAL Biliable Fees 10.30 $2,590.00
Date Attorney Price Quantity Amount Total
1D Expense Markup %
11/30/2015 TAG 0.20 142.000 28.40 Billable
148361 Photocopies
Photocopy Charges
TOTAL  Billable Costs $28.40
Calculation of Fees and Costs
Amount Total
Fees Bill Arrangement: Slips
By billing value on each slip.
Total of billable time slips $2,590.00
Total of Fees (Time Charges) $2,590.00
Costs Bill Arrangement: Slips
By billing value on each slip.
Total of billable expense slips $28.40
Total of Costs (Expense Charges) $28.40
Total new charges $2,618.40
New Balance
Current $2,618.40
$2,618.40

Total New Balance

V4.428
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/4.429 FILED

Electronically
2015-12-22 02:31:26 PM
Jacqueline Bryant
Clerk of the Court

GAYLE A. KERN, ESQ.
Nevada Bar No. 1620

KERN & ASSOCIATES, LTD.
5421 Kietzke Lane Suite 200
Reno, Nevada 89511
Telephone: (775) 324-5930
Telefax: (775) 324-6173
E-mail: gavlekern@kernltd.com

Attorneys for Kern & Associates, Ltd.
and Gayle Kern

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE CASE NO.: CV15-00826
DEZZANI, '
DEPT. NO.: 10
Plaintiffs,
REQUEST FOR SUBMISSION
vs.

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5,

Defendants.

Defendants, Kern & Associates, Ltd. and Gayle Kern, filed their Motion for Attorney’s Fees &
Costs (“Motion”) on December 2, 2015. Plaintiff, David Dezzani, filed a Memorandum of Answering
Points and Authorities in Opposition to Motion for Attorney’s Fees and Costs; Counter-Afficavit [sic] on
December 14, 2015. Defendant, Rochelle Dezzani, filed her Joinder in the Memorandum of Answering
Points and Authorities in Opposition to Motion for Attorney's Fees and Costs; Counter-Afficavit [sic] on
December 14, 2015. Defendants, Kern & Associates, Ltd. and Gayle Kemn filed their Reply to
Memorandum of Answering Points and Authorities in Opposition to Motion for Attorney's Fees and Costs;
Counter-Afficavit [sic] on December 21, 2015, and the Supplemental Affidavit of Gayle A. Kern, Esq. In
Support of Reply to Memorandum of Answering Points and Authorities in Opposition to Motion for
Attorney's Fees & Costs; Counter-Afficavit [Sic] and Plaintiff Rochelle Dezzani's Joinder Thereto

simultaneously with this Request for Submission.

V4.429
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It is requested that the Motion be submitted to the Court for decision.
Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding document filed
in the above-entitled case does not contain the social security number of any person.
DATED this 22™ day of December, 2015.
KERN & ASSOCIATES, LTD.

By a )(Q\/

GAYLE A\KERN, ESQ.
Attorneys foy Kern & Associates, Lid.
and Gayle Kern
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CERTIFICATE OF SERVICE
Pursuant to NRCP 5(b), I certify that I am an employee of the law ‘ofﬁces of Kern & Associates,
Ltd., 5421 Kietzke Lane, Suite 200, Reno, NV 89511, and that on this date, I served the foregoing
document(s) described as follows:

REQUEST FOR SUBMISSION

On the party(s) set forth below by:

X __ Placing an original or true copy thereof in a sealed envelope placed for collection and mailing in
the United States Mail, at Reno, Nevada, postage prepaid, following ordinary business practices.

Personal delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.
__ Reno-Carson Messenger Service.
addressed as follows:

David and Rochelle Dezzani

17 Camino Lienzo

San Clemente, CA 92673

DATED this 22™ day of December, 2015.

TERESA A. GEARHART

V4.431




V4.432

FILED
Electronically
2015-12-22 02:36:07 PM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5290702

Recipients

GAYLE KERN, ESQ. - Notification received on 2015-12-22 14:36:06.575.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 12-22-2015:14:31:26

Clerk Accepted: 12-22-2015:14:35:33

Court: Second Judicial District Court - State of Nevada
Civil

: DAVID DEZZANI ETAL VS. KERN & ASSOC

Case Title:
(D10)

Document(s) Submitted: Supplemental ...

Request for Submission

Filed By: Gayle Kern

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.

The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.433
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FILED
V4.434 Electronically
2015-12-22 02:46:24 PM

Jacqueline Bryant
Clerk of the Court

IN THE SUPREME COURT OF THE STATE OF NEVADA 'ansaction #5290753
OFFICE OF THE CLERK
DAVID DEZZANI; AND ROCHELLE DEZZANI, Supreme Court No. 69410
Appellants, District Court Case No. CV1500826
vs. DI0
KERN & ASSOCIATES, LTD.; AND GAYLE A.
KERN,
Respondents.

RECEIPT FOR DOCUMENTS

TO: David Dezzani
Rochelle Dezzani
Kern & Associates, Ltd. \ Gayle A. Kern
Jacqueline Bryant, Washoe District Court Clerk

You are hereby notified that the Clerk of the Supreme Court has received and/or filed
the following:

12/18/2015 Filing Fee Paid. $250.00 from David and Rochelle Dezzani. Money
Order no. 23442974561.

12/18/2015 Filed Notice of Appeal/Proper Person. Appeal docketed in the
Supreme Court this day.

DATE: December 18, 2015

Tracie Lindeman, Clerk of Court
lh

V4.434



V4.435

FILED
Electronically
2015-12-22 02:47:32 PM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfon # 5290754

Recipients

GAYLE KERN, ESQ. - Notification received on 2015-12-22 14:47:31.761.

V4.435
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 12-22-2015:14:46:24

Clerk Accepted: 12-22-2015:14:47:02

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Supreme Court Receipt for Doc

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.436
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1.437 FILED

Electronically
2016-02-08 04:57:47
Jacqueline Bryant
Clerk of the Court
Transaction # 53594

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE
DEZZANI,

Plaintiffs, Case No.: CV15-00826
VS. Dept. No: 10

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5;
Defendants.

ORDER

Presently before the Court is a MOTION FOR ATTORNEY’S FEES & COSTS (“the
Motion”) filed by Defendants KERN & ASSOCIATES, LTD., and GAYLE KERN (“Kern”) on
December 2, 2015. Plaintiffs DAVID DEZZANI and ROCHELLE DEZZANI (collectively “the
Plaintiffs”) filed a MEMORANDUM OF ANSWERING POINTS AND AUTHORITIES IN
OPPOSITION TO MOTION FOR ATTORNEY’S FEES AND COSTS; COUNTER-AFFICAVIT
[SIC] AND AFFIRMATION (“the Opposition”) on December 14, 2015. Plaintiff Rochelle
Dezzani filed PLAINTIFF ROCHELLE DEZZANI”S [SIC] JOINDER IN MEMORANDUM OF
ANSWERING POINTS AND AUTHORITIES IN OPPOSITION TO MOTION FOR
ATTORNEY’S FEES AND COSTS; COUNTER-AFFICAVIT [SIC] AND AFFIRMATION (“the
Joinder”) on December 14, 2015. Kern filed a REPLY TO MEMORANDUM OF ANSWERING
POINTS AND AUTHORITIES IN OPPOSITION TO MOTION FOR ATTORNEY’S FEES &

PM
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COSTS; COUNTER-AFFICAVIT [SIC] AND PLAINTIFF ROCHELLE DEZZANI’S JOINDER
THERETO (“the Reply”) on December 21, 2015. Kern filed a SUPPLEMENTAL AFFIDAVIT
OF GAYLE A. KERN, ESQ. IN SUPPORT OF REPLY TO MEMORANDUM OF
ANSWERING POINTS AND AUTHORITIES IN OPPOSITION TO MOTION FOR
ATTORNEY’S FEES & COSTS; COUNTER-AFFICAVIT [SIC] AND PLAINTIFF ROCHELLE
DEZZANI’S JOINDER THERETO (“the Supplement”) on December 22, 2015. Kern submitted
the matter for the Court’s consideration on December 22, 2015.

The Plaintiffs filed a COMPLAINT (“the Complaint™) on May 4, 2015. The Complaint
alleged four causes of action for various violations of Chapter 116 of the Nevada Revised Statutes.
The Complaint alleges Kern engaged in retaliatory action against the Plaintiffs. This case arises
out of a dispute between the Plaintiffs and the McCloud Condominium Homeowner’s Association
(“the HOA”). Kern engaged in correspondence between the Plaintiffs and the HOA as the HOA’s
counsel. Kern’s September 9, 2015, letter (“the September Letter”), clearly gave notice and an
opportunity to respond to the allegations of the Complaint’s deficiencies in compliance with
NRCP 11(c). The September Letter gave a thorough and detailed analysis of the deficiencies of
the Plaintiffs’ claims, namely the inability to institute litigation against the HOA’s counsel, Kern.
The September Letter went so far as to direct the Plaintiffs to a local case where a plaintiff raised
identical issues and a judge found the issues untenable. Though not binding, this case was certainly
persuasive.

The Court granted DEFENDANTS, KERN & ASSOCIATES, LTD. AND GAYLE
KERN’S MOTION TO DISMISS COMPLAINT in its November 19, 2015, ORDER (“November
Order”). The Court found NRS 116.3118 does not permit attorneys to be personally liable for
actions taken on behalf of an association.

The Motion argues the Plaintiffs are liable for attorneys’ fees pursuant to NRS
18.010(2)(b). “The decision to award attorney's fees is within the sound discretion of the trial
court.” Bergmann v. Boyce, 109 Nev. 670, 674, 856 P.2d 560, 563 (1993). A district court's
award of attorney’s fees will not be disturbed absent a manifest abuse of discretion. Nelsonv.

Peckham Plaza Partnerships, 110 Nev. 23, 26, 866 P.2d 1138, 113940 (1994). An action may

\/4.438




<

O 0 N N U bR W =

l\)l\)l\)[\)[\)l\)[\)[\)[\)»—an—-»;—-n—a'—a'—t;—-n—a’—-.—a
OO\]O‘\'JI-PUJN'—‘O\OOO\IO\LII-PUJN'—‘O

.439

constitute an abuse of discretion where a district court disregards the applicable legal principles.
Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 995, 860 P.2d 720, 724 (1993). A district court assesses
a motion for attorney's fees under NRS 18.010(2)(b) by determining whether the plaintiff had
reasonable grounds for its claims. Bergmann, 109 Nev. at 675, 856 P.2d at 563. This analysis is
dependent on the actual circumstances of the plaintiff’s claim not hypothetical facts. Id.

The Motion contends the Plaintiffs maintained the above-captioned lawsuit without
reasonable grounds. The Opposition argues the Plaintiffs’ lawsuit was not rendered groundless
solely as a result of the Court’s finding that NRS 116.3118 did not support the Complaint. The
Court notes the mere granting of a motion to dismiss is not ipso facto a finding that attorney’s fees
are mandated. The Reply asserts the Plaintiffs were informed of the inappropriate application of
NRS 116.3118 to this dispute and acted in bad faith by continuing to maintain this lawsuit. The
Motion and Reply further argue fees are appropriate as sanctions pursuant to NRCP 11 because
there “is no question that Plaintiffs’ Complaint was not well grounded in fact or existing law.” The
Reply 6:2.

The Court finds evidence indicating this case was maintained in an effort to harass the
Defendants. The Court is unpersuaded by the Opposition’s arguments that this suit was
maintained with reasonable grounds. Rule 11 sanctions “should be imposed for frivolous actions.”
Marshall v. Eighth Judicial Dist. Court In and For County of Clark, 108 Nev. 459, 465, 836 P.2d
47,52 (1992). “Rule 11 sanctions are not intended to chill an attorney’s enthusiasm or creativity
in reasonably pursuing factual or legal theories.” Id. The Court notes Plaintiff David Dezzani
(“Mr. Dezzani”), although not licensed to practice in this state, has been an attorney for several
years and is aware of the obligation to proceed in good faith in all causes of action. Mr. Dezzani’s
COUNTER AFFIDAVIT (“Affidavit”) attests he filed the Complaint “in good faith, as [the
Plaintiffs] believed, that [they] had [been] retaliated against, in violation of Nevada law.” The
Affidavit § 12. Yet, the Court finds the September Letter clearly placed the Plaintiffs on notice of
the absence of legal authority to support the claims against Kern. The September Letter gave a
thorough analysis of the issues raised by the Complaint. The September Letter informed the

Plaintiffs, should they choose to proceed with litigation, Kern would seek attorney’s fees and costs
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in accordance with NRCP 11(c)(1)(a). Plaintiffs chose to go forward. Mr. Dezzani is an attorney
and should have known the consequences of his actions. The Plaintiffs should have done a more
thorough job of researching issues and reviewing the applicable law. The fact Mr. Dezzani does
not practice in the state of Nevada is not persuasive.
IT IS HEREBY ORDERED the MOTION FOR ATTORNEY’S FEES & COSTS is
GRANTED. Defendants are hereby entitled to fees and costs in the amount of $13,550.74.
DATED this j__ day of February, 2016.

— P

= (
ELLIOTT A. SATTLER
District Judge

V4.440
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that I am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this _Z day of February, 2016, I deposited in
the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

David and Rochelle Dezzani
17 Camino Lienzo
San Clemente, CA 92673

CERTIFICATE OF ELECTRONIC SERVICE

[ hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the _'8 day of February, 2016, I
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following:

Gayle Kern, Esq.

V4.441
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FILED
Electronically
2016-02-08 04:58:47 PM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5359450

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-02-08 16:58:46.09.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 02-08-2016:16:57:47

Clerk Accepted: 02-08-2016:16:58:15

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Ord Granting

Filed By: Judicial Asst. SMansfield

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.443
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\Va4.444 | FILED

Electronically
2016-02-09 11:06:30 A
Jacqueline Bryant
Clerk of the Court
2540 Transaction # 536018

GAYLE A. KERN, ESQ.
Nevada Bar No. 1620

KERN & ASSOCIATES, LTD.
5421 Kietzke Lane Suite 200
Reno, Nevada 89511
Telephone: (775) 324-5930
Telefax: (775) 324-6173
E-mail: gaylekern(@kernltd.com

Attorneys for Kern & Associates, Ltd.
and Gayle Kern

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE CASENO.: CV15-00826
DEZZANI,
DEPT. NO.: 10
Plaintiffs,
NOTICE OF ENTRY OF ORDER
Vs. :

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5,

Defendants.
/

PLEASE TAKE NOTICE that on the 8" day of February, 2016, an Order (granting Motion for
Attorney’s Fees & Costs) (“Order”), was entered in the above-captioned matter. A copy of the Order is
attached hereto.

Pursuant to NRS 239B.030, the undersigned does hereby affirm that the preceding document filed
in the above-entitled case does not contain the social security number of any person.
DATED this 9™ day of February, 2016.
KERN & ASSOCIATES, LTD.

By Kﬂb& ﬂ ?@/““‘/ |

GAYLE A. KERN, ESQ.
Attorneys for Kern & Associates, Ltd.
and Gayle Kern

V4.444
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the law offices of Kern & Associates,

| Ltd., 5421 Kietzke Lane, Suite 200, Reno, NV 89511, and that on this date, I served the foregoing

document(s) described as follows:

NOTICE OF ENTRY OF ORDER

On the party(s) set forth below by:

X Placing an original or true copy thereof in a sealed envelope placed for collection and mailing in
the United States Mail, at Reno, Nevada, postage prepaid, following ordinary business practices.

Personal delivery.

Facsimile (FAX).

Federal Express or other overnight delivery.
___ Reno-Carson Messenger Service.
addressed as follows:

David and Rochelle Dezzani

17 Camino Lienzo

San Clemente, CA 92673

DATED this ﬁ day of February, 2016.

TERESA A. GEARHART
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FILED
Electronically
2016-02-08 04:57:47
Jacqueline Bryant
Clerk of the Court
Transaction # 53594

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE
DEZZANI,

Plaintiffs, Case No.: CV15-00826
VS. Dept. No: 10

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES .1-5;
Defendants.

ORDER

Presently before the Court is a MOTION FOR ATTORNEY’S FEES & COSTS (“the
Motion”) filed by Defendants KERN & ASSOCIATES, LTD., and GAYLE KERN (“Kern”) on
December 2, 2015. Plaintiffs DAVID DEZZANI and ROCHELLE DEZZANI (collectively “the
Plaintiffs”) filed a MEMORANDUM OF ANSWERING POINTS AND AUTHORITIES IN
OPPOSITION TO MOTION FOR ATTORNEY’S FEES AND COSTS; COUNTER-AFFICAVIT
[SIC] AND AFFIRMATION (“the Opposition™) on December 14, 2015. Plaintiff Rochelle
Dezzani filed PLAINTIFF ROCHELLE DEZZANTI”S [SIC] JOINDER IN MEMORANDUM OF
ANSWERING POINTS AND AUTHORITIES IN OPPOSITION TO MOTION FOR
ATTORNEY’S FEES AND COSTS; COUNTER-AFFICAVIT [SIC] AND AFFIRMATION (“the
Joinder™) on December 14, 2015. Kern filed a REPLY TO MEMORANDUM OF ANSWERING
POINTS AND AUTHORITIES IN OPPOSITION TO MOTION FOR ATTORNEY’S FEES &
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COSTS; COUNTER-AFFICAVIT [SIC] AND PLAINTIFF ROCHELLE DEZZANT’'S JOINDER
THERETO (“the Reply™) on December 21, 2015. Kern filed a SUPPLEMENTAL AFFIDAVIT
OF GAYLE A. KERN, ESQ. IN SUPPORT OF REPLY TO MEMORANDUM OF
ANSWERING POINTS AND AUTHORITIES IN OPPOSITION TO MOTION FOR
ATTORNEY’S FEES & COSTS; COUNTER-AFFICAVIT [SIC] AND PLAINTIFF ROCHELLE
DEZZANI’S JOINDER THERETO (“the Supplement”) on December 22, 2015. Kern submitted
the matter for th_e Court’s consideration on December 22, 2015.

The Plaintiffs filed a COMPLAINT (“the Complaint”) on May 4, 2015. The Complaint
alleged four causes of action for various violations of Chapter 116 of the Nevada Revised Statutes.
The Complaint alleges Kern engaged in retaliatory action against the Plaintiffs. This case arises
out of a dispute between the Plaintiffs and the McCloud Condominium Homeowner’s Association
(“the HOA™). Kem engaged in correspondence between the Plaintiffs and the HOA as the HOA’s
counsel. Kern’s September 9, 2015, letter (“the September Letter”), clearly gave notice and an
opportunity to respond to the allegations of the Complaint’s deficiencies in compliance with
NRCP 11(c). The September Letter gave a thorough and detailed analysis of the deficiencies of
the Plaintiffs’ claims, namely the inability to institute litigation against the HOA'’s counsel, Kem.
The September Letter went so far as to direct the Plaintiffs to a local case where a plaintiff raised
identical issues and a judge found the issues untenable. Though not binding, this case was certainly
persuasive.

The Court granted DEFENDANTS, KERN & ASSOCIATES, LTD. AND GAYLE
KERN'’S MOTION TO DISMISS COMPLAINT in its November 19, 2015, ORDER (“November
Order”). The Court found NRS 116.3118 does not permit attorneys to be personally liable for
actions taken on behalf of an association.

The Motion argues the Plaintiffs are liable for attorneys’ fees pursuant to NRS
18.010(2)(b). “The decision to award attorney's fees is within the sound discretion of the trial
court.” Bergmann v. Boyce, 109 Nev. 670, 674, 856 P.2d 560, 563 (1993). A district court's
award of attorney’s fees will not be disturbed absent a manifest abuse of discretion. Nelson v.

Peckham Plaza Partnerships, 110 Nev. 23,26, 866 P.2d 1138, 113940 (1994). An action may
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constitute an abuse of discretion where a district court disregards the applicable legal principles.
Allianz Ins. Co. v. Gagnon, 109 Nev. 990, 995, 860 P.2d 720, 724 (1993). A district court assesses
a motion for attorney's fees under NRS 18.010(2)(b) by determining whether the plaintiff had
reasonable grounds for its claims. Bergmann, 109 Nev. at 675, 856 P.2d at 563. This analysis is
dependent on the actual circumstances of the plaintiff’s claim not hypothetical facts. Id.

The Motion contends the Plaintiffs maintained the above-captioned lawsuit without
reasonable grounds. The Opposition argues the Plaintiffs’ lawsuit was not rendered groundless
solely as a result of the Court’s finding that NRS 116.3118 did not support the Complaint. The
Court notes the mere granting of a motion to dismiss is not ipso facto a finding that attomey’s fees
are mandated. The Reply asserts the Plaintiffs were informed of the inappropriate application of
NRS 116.3118 to this dispute and acted in bad faith by continuing to maintain this lawsuit. The
Motion and Reply further argue fees are appropriate as sanctions pursuant to NRCP 11 because
there “is no question that Plaintiffs’ Complaint was not well grounded in fact or existing law.” The
Reply 6:2.

The Court finds evidence indicating this case was maintained in an effort to harass the
Defendants. The Court is unpersuaded by the Opposition’s arguments that this suit was
maintained with reasonable grounds. Rule 11 sanctions “should be imposed for frivolous actions.”
Marshall v. Eighth Judicial Dist. Court In and For County of Clark, 108 Nev. 459, 465, 836 P.2d
47,52 (1992). “Rule 11 sanctions are not intended to chill an attorney’s enthusiasm or creativity
in reasonably pursuing factual or legal theories.” /d. The Court notes Plaintiff David Dezzani
(“Mr. Dezzani”), although not licensed to practice in this state, has been an attorney for several
years and is aware of the obligation to proceed in good faith in all causes of action. Mr. Dezzani’s
COUNTER AFFIDAVIT (“Affidavit”) attests he filed the Complaint “in good faith, as [the
Plaintiffs] believed, that [they] had [been] retaliated against, in violation of Nevada law.” The
Affidavit § 12. Yet, the Court finds the September Letter clearly placed the Plaintiffs on notice of
the absence of legal authority to support the claims against Kern. The September Letter gave a
thorough analysis of the issues raised by the Complaint. The September Letter informed the

Plaintiffs, should they choose to proceed with litigation, Kern would seek attorney’s fees and costs
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in accordance with NRCP 11(c)(1)(a). Plaintiffs chose to go forward. Mr. Dezzani is an attorney
and should have known the consequences of his actions. The Plaintiffs should have done a more
thorough job of researching issues and reviewing the applicable law. The fact Mr. Dezzani does
not practice in the state of Nevada is not persuasive.
IT IS HEREBY ORDERED the MOTION FOR ATTORNEY’S FEES & COSTS is
GRANTED. Defendants are hereby entitled to fees and costs in the amount of $13,550.74.
DATED this ___8_ day of February, 2016.

ELLIOTT A. SATTLER
District Judge

V4.449
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CERTIFICATE OF MAILING
Pursuant to NRCP 5(b), I certify that | am an employee of the Second Judicial District Court
of the State of Nevada, County of Washoe; that on this 2 day of February, 2016, I deposited in

|| the County mailing system for postage and mailing with the United States Postal Service in Reno,

Nevada, a true copy of the attached document addressed to:

David and Rochelle Dezzani
17 Camino Lienzo
San Clemente, CA 92673

CERTIFICATE OF ELECTRONIC SERVICE

I hereby certify that I am an employee of the Second Judicial District Court of the State of
Nevada, in and for the County of Washoe; that on the 8 day of February, 2016, I
electronically filed the foregoing with the Clerk of the Court by using the ECF system which will

send a notice of electronic filing to the following:

Gayle Kern, Esq.

V4.450
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FILED
Electronically
2016-02-09 11:07:34 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5360191

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-02-09 11:07:33.956.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 02-09-2016:11:06:30

Clerk Accepted: 02-09-2016:11:07:00

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Notice of Entry of Ord

Filed By: Gayle Kern

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.452
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David and Rochelle Dezzani
17 Camino Lienzo
SanClemente, CA 92673
(808) 291-2302

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and
ROCHELLE DEZZANI,

Plaintiffs
Case No. CV15 00826

VS. Dept. No. 10

KERN &ASSOCIATES, LTD; GAYLE KERN,;
KAREN HIGGINS; JOHN DOES 1-10;

JANE DOES 1-10; DOE BUSINESSES 1-5
/

AMENDED
NOTICE OF APPEAL

Notice is hereby given that David and Rochelle Dezzani, Plaintiffs above
named, hereby amend their previously filed NOTICE OF APPEAL in this matter to
appeal from both the ORDER by District Judge Elliot Sattler, sighed and entered herein
on the 19th day of November, 2015 and the ORDER signed and entered on the 8th day

of February, 2016, awarding attorney’s fees and costs in the amount of $13,550.74, .

Signed, in San Clemente, California, thisa:{d of Eebruary, 2016.
oj’ > i

David DeWroper person

/&Cﬁ/@wz{w

Rochelle Dezzani. in pfdper person

V4.453
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CERTIFICATE OF SERVICE AND COMPLIANCE

| hereby certify that | sent a true copy of the preceding document, on the date
indicated below, via United States Mail, in a postage prepaid sealed envelope, to Gayle
Kern and Kem & Associates, Ltd., at 5421 Kietzke Lane, Suite 200, Reno, Nevada
89511 and | affirm that the preceding document does not contain the social security
number of any person.

DATED thisa Gay of February,

L/
David Dezzani, PHiatiff ¢

V4.454



V4.455 FILED

Electronically
2016-03-02 09:21:53 AM
Jacqueline Bryant
Clerk of the Court
Code 1350 Transaction # 5395586

IN THE SECOND JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR THE COUNTY OF WASHOE

DAVID DEZZANI and ROCHELLE DEZANNI, Case No. CV15-00826
Plaintiffs, Dept. No. 10
vs.

KERN & ASSOCIATES, LTD; GAYLE KERN;
KAREN HIGGINS; JOHN DOES 1-10; JANE
DOES 1-10; DOE BUSINESSES 1-5;,

Defendants.
/

CERTIFICATE OF CLERK AND TRANSMITTAL — AMENDED NOTICE OF APPEAL
| certify that | am an employee of the Second Judicial District Court of the State of Nevada,
County of Washoe; that on the 2nd day of March, 2016, | electronically filed the Notice of Appeal in
the above entitled matter to the Nevada Supreme Court.

| further certify that the transmitted record is a true and correct copy of the original
pleadings on file with the Second Judicial District Court.
Dated this 2nd day of March, 2016

Jacqueline Bryant
Clerk of the Court

By /s/ Yvonne Viloria
Yvonne Viloria
Deputy Clerk

V4.455
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FILED
Electronically
2016-03-02 09:23:02 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5395590

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-03-02 09:23:01.485.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 03-02-2016:09:21:53

Clerk Accepted: 03-02-2016:09:22:30

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Certificate of Clerk

Filed By: Deputy Clerk YViloria

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.457
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V4.458 FILED

Electronically
2016-03-14 08:34:13 AM
Jacqueline Bryant
Clerk of the Court

IN THE SUPREME COURT OF THE STATE OF NEVADA ' 'ansaction# 5414123
OFFICE OF THE CLERK
DAVID DEZZANI: AND ROCHELLE DEZZANI, Supreme Court No. 69896
Appellants, District Court Case No. CV1500826
VS. @
KERN & ASSOCIATES, LTD.: AND GAYLE A. ~
KERN,
Respondents.

RECEIPT FOR DOCUMENTS

TO: David Dezzani
Rochelle Dezzani
Kern & Associates, Ltd. \ Gayle A. Kern
Jacqueline Bryant, Washoe District Court Clerk

You are hereby notified that the Clerk of the Supreme Court has received and/or filed
the following:

03/04/2016 Filing Fee due for Appeal.
03/04/2016 Filed Notice of Appeal/Proper Person. Appeal docketed in the
Supreme Court this day.

DATE: March 04, 2016

Tracie Lindeman, Clerk of Court
h

V4.458
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FILED
Electronically
2016-03-14 08:35:22 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5414126

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-03-14 08:35:22.15.

V4.459
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 03-14-2016:08:34:13

Clerk Accepted: 03-14-2016:08:34:53

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Supreme Court Receipt for Doc

Filed By: Deputy Clerk ASmith

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.460
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FILED
Electronically
2016-03-14 08:36:56 AM
Jacqueline Bryant
Clerk of the Court

IN THE SUPREME COURT OF THE STATE OF NEVADA 'ansaction # 5414130
OFFICE OF THE CLERK

DAVID DEZZANI; AND ROCHELLE DEZZANI,
Appellants,

VS.

KERN & ASSOCIATES, LTD.; AND GAYLE A.
KERN,

Respondents.

Supreme Court No. 69896
District Court Case No. CV1500826

)\

NOTICE TO FILE CASE APPEAL STATEMENT - CIVIL

TO: Jacqueline Bryant, Washoe District Court Clerk /

The notice of appeal was filed without the required Case Appeal Statement. NRAP
3(a)(3). Please refer to NRAP 3(f) and file the Case Appeal Statement with the
Supreme Court Clerk's Office within 10 days from the date of this notice.

Your failure to file the Case Appeal Statement may result in the imposition of sanctions,

including the dismissal of this appeal. NRAP 3(a)(2).

DATE: March 04, 2016
Tracie Lindeman, Clerk of Court

By: Linda Hamilton
Deputy Clerk

Notification List
Electronic
Kern & Associates, Ltd. \ Gayle A. Kern

Jacqueline Bryant, Washoe District Court Clerk

Paper
David Dezzani
Rochelle Dezzani

16-07051
V4.461
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FILED
Electronically
2016-03-14 08:38:03 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5414135

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-03-14 08:38:02.401.

V4.462
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 03-14-2016:08:36:56

Clerk Accepted: 03-14-2016:08:37:31

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Supreme Court Notice

Filed By: Deputy Clerk ASmith

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.463
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V4.464 FILED

Electronically
2016-03-22 08:45:10 AM
Jacqueline Bryant
Clerk of the Court

IN THE SUPREME COURT OF THE STATE OF NEVADA  ''2nsaction #5428768
OFFICE OF THE CLERK
DAVID DEZZANI; AND ROCHELLE DEZZANI, Supreme Court No. 69896
Appellants, District Court Case No. CV1500826
VS. \O
KERN & ASSOCIATES, LTD.: AND GAYLE A. Y,
KERN,
Respondents.

RECEIPT FOR DOCUMENTS

TO: David Dezzani
Rochelle Dezzani
Kern & Associates, Ltd. \ Gayle A. Kern
Jacqueline Bryant, Washoe District Court Clerk

You are hereby notified that the Clerk of the Supreme Court has received and/or filed
the following:

03/11/2016 Filing Fee Paid. $250.00 (Cash) from David Dezzani.

DATE: March 11, 2016

Tracie Lindeman, Clerk of Court
rw

V4.464
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FILED
Electronically
2016-03-22 08:46:18 AM

Return Of NEF

Jareroeline Bryant
Clerk pf the Court
Transacfion # 5428774

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-03-22 08:46:16.889.
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 03-22-2016:08:45:10

Clerk Accepted: 03-22-2016:08:45:45

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Supreme Court Receipt for Doc

Filed By: Deputy Clerk ASmith

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for GAYLE A. KERN,
KERN & ASSOCIATES, LTD

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
ROCHELLE DEZZANI
DAVID DEZZANI

V4.466
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SuPREME COURT
OF
NEvAaDA

(0) 19477 afiamo

VJI.467

DAVID DEZZANI; AND ROCHELLE
DEZZANI,
Appellants,
vs.
KERN & ASSOCIATES, LTD.; AND
GAYLE A. KERN,

Respondents.

It 1s so ORDERED.

Ox

FILED
Electronically
CV15-00826

2016-03-30 09:17:48
Jacqueline Bryan
Clerk of the Cour

IN THE SUPREME COURT OF THE STATE OF NEV Aldgsaction # 5441

No. 69896

o@\P
o0 FILED

‘K)\D MAR 2 4 2016

TRACIE K. LINDEMAN

CLERK GF SUFREME COURT
BY :
DEPUTY CLERK

ORDER DIRECTING TRANSMISSION OF RECORD

We have reviewed the documents on file in this proper person
appeal and conclude that our review of the complete record is warranted.
NRAP 10(a)(1). Accordingly, within 30 days from the date of this order,
the clerk of the district court shall transmit to the clerk of this court a
certified copy of the trial court record in District Court Case No. CV-15-
00826. See NRAP 11(a)(2) (providing that the complete “record shall
contain each and every paper, pleading and other document filed, or
submitted for filing, in the district court,” as well as “any previously
prepared transcripts of the proceedings in the district court”). The record

shall not include any exhibits filed in the district court. NRAP 11(a)(1).

cc: David Dezzani
Rochelle Dezzani
Kern & Associates, Ltd.
Washoe District Court Clerk v/

Vit %ko2

D81
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FILED
Electronically
CV15-00826

V-V WS-V~

Return Of NEF

264+6=65=30 09:18:52 AM
Jacqueline Bryant
Clerk pf the Court

Transacfion # 5441083

Recipients

GAYLE KERN, ESQ. - Notification received on 2016-03-30 09:18:52.127.

V4.468
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rexkk IMPORTANT NOTICE - READ THIS INFORMATION *****
PROOF OF SERVICE OF ELECTRONIC FILING
A filing has been submitted to the court RE: CV15-00826
Judge:
HONORABLE ELLIOTT A. SATTLER

Official File Stamp: 03-30-2016:09:17:48

Clerk Accepted: 03-30-2016:09:18:22

Court: Second Judicial District Court - State of Nevada
Civil

Case Title: DAVID DEZZANI ETAL VS. KERN & ASSOC
(D10)

Document(s) Submitted: Supreme Ct Order Directing

Filed By: Deputy Clerk ASmith

You may review this filing by clicking on the following link to take you to your cases.

This notice was automatically generated by the courts auto-notification system.
If service is not required for this document (e.g., Minutes), please disregard the below language.
The following people were served electronically:

GAYLE A. KERN, ESQ. for KERN &
ASSOCIATES, LTD, GAYLE A. KERN

The following people have not been served electronically and must be served by traditional
means (see Nevada Electronic Filing Rules.):

KAREN HIGGINS
DAVID DEZZANI
ROCHELLE DEZZANI

V4.469


https://wceflex.washoecourts.com/reg?pageAction=SignIn&userName=<EFSPLogin/>&fwdRef=notify?pageAction=ViewNotifications%26searchBy=10%26searchString=3623199



