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PETITIONER'S MEMORANDUM [N SUPPORT OF PETITION
FOR JUDICIAL REVIEW

COMES NOW. the Petitioner, REGINALD BINGHAM. by and through fus

undersigned counsel, KIRK T, KENNEDY, E5Q., who files this memorandum in support
of hix petition lor judicial review pursuant to NRS 233B.133.

Petitioner Bingbam alsa moves the Court to grant leave to (Ue his memorandum
late pursuant o NRS 2338.133(6). This memoranden was duc on or sbout May 22,
2015, however, Counsel was involved in & jury 1l from May 18 10 May 22, 2015, which
hindered his ability (o timely file this Menwrandum,

In support hereof, Pelilioner relics on the following points and authoritics and the
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record on appesl on file herom.

Dated this 9" day ol fung, 2015

SRk T Kennedy
Mevada -Bﬂf'd::\lﬂi 5{]32‘

R15 8, Casine Center Blvd.
Las Vewus, NV 89101
{7021 385-5534

Attorney {or
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Reginald Bingham sebmitted a writler request 1o PERS Tor a review as to whether

he was entitled to PERS disability based benefits after his termination [rom employmert

with his former empiayer, the City of Las Vegus, ROA 034, Therealier, the PERS

Retirement Board intrially denicd the request for such a review, ROA U2 Bingham

sought an appeal of that determination to the Retirement Board, which was allowed and

heard on January 21, 20015, ROA 001-003,

The Retirement Board ruled against Bingham and held that he was not chgble [or

retirement benetfits by writicn decision filed Febmuary 168, 2015, 1d.

Bingham timely filed his Petition for Judicial Review ol the agency ducision

pursuant to KRS 233B.130-2338.150 on February 20, 2015,

[, Siatement of the 1ssnes:

1. Whether the Retirement Board™s decision was arbilrary or capeicious.

2 Whother the denial decision violated Binghani's rights in its deterraination and ordyr.
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3. Whether the PERS Retirement Bourd acted in accordanes wilh state law.
FY. Statement of the Facts:

In 2008, Bingham sued his former employer. the City of Las Veuas, in federal
court on a claim for violattons of the Americans with Disabilities Act (ADA} in lederal
case number 2:08-cv-01861-JCM. That matter was resolved through a jury tdal, wherein
the jury returned a verdiet for the City of Las Vegas on March 2, 200 1. The prios federal
fawsun was solely preaused upon the alfegations thul Bingham was a disabled cmployee
and ihat the ity faited 1o accommodate his disability under the ADA.

[n 2010, prior to his federal Jury tral, Binghan was olliciatly terminated by the
City, InJuly, 2010, the City sent a termination letler (o Bingharm at a formuer address,
which advised Bingham of his official termination date of Tuly 16, 2010, ROA 046, The
City”s letter also advised Bingham thad tf he wanted o apply [or PERS disability
relirement he must do so while stitl actively smployed and that the application must ocour
belore his effective termunation date of Julv 16, 2010, 14,

As set forth in the leter of Bingham's Counsel to PERS from May 20), 2014,
Bingham did not receive the Cliy™s termination letfer at any lime pricd o Judy 16, 20160,
ROA 044, Also, the City, which knew Binghant was in litigation and bad counscl. did
nol send the subject termnnation fetter to Bingham™s Counsel gither, [d. Therelore,
Bingham was not able to timeky apply [or disability benelits thraugh PERS prior to his
Judy 16, 2000, termination cffective date, s be was unaware of the process,

in 2012, Bmgham contacled PERS aboul eligibtlity {or disability relircenest
benefits. PERS responded with a letier dated November 26, 20072, which adyised
Bingham that he did not limely apply (or benefits prior (o his termination in Joly, 2016,
and, therelore. he was not eligible for those benefits pursoant w KRS 286,620 ROA 047,

PERS responded 1o Counsel’s May 20, 2014, letter with its letter of June 23,
M4, ROA, 040, PERS indicated that because Bingham did not tintely apply, that PLERS
skl did not have the authonty Lo allow him 1o apply lor disability retirentent benefits. 1d.
The letter did indicate that if PERS staff denied the request. that Bingham could reguest

an appeal of the denal decision (o the PERS Board. Id.
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On July 22, 2014, Bingham's Counscl requested a hearing before the Retirement
Bourd to address Bingham's situation. ROA 034, As g result of that request. the
Retirernent Board did allow an appeas) hearing where Bingharn and his Counsel were
present o argue their position. ROA 001-003,

Bingham argued that because he did not receive tmrely notiee from the City of Las
Vepas when he was termtinated 10 July, 20100, ol the requirement to (de for disability
retirement, the Board should provide equutable relict to allow this application 1o proceed.
ROA 002

The Retirement Board did acknowledge that it bad the power 10 correct an “error
or inequity” puarsuant iy MRS 286,190, however, the Beard refused to grant any rehicl o
Bingham, ROA 003, The Boand ruled that even though Bingham did not reccive timely
notification [rom the City about applying [or disability benelits before his termination,
this ovent “docs not clinanate the stawtory sequircments as provided by the Retirgment
Act.” Id.

V. Argument:

Linder SRS 286 190(3 ), the PERS Board has the inheront cquity power as
tollows:

“adjust the service of correet the records, allowance or beneMs of any member, refued
emiployee or beneliclary aficr an ¢reor or inequiry has been determined. . .7

Under NES 286, 190043, (the term Vereor or tnequily” 1s defined as “the existence af
extenuating ciecumstances,” The relevant statue provides examples of “exicnuating
circumstanees,” however, the statulory examples do nod limit the total scope af what
comstitules an cxienuating circwmstance sulfcient to warrant the Board’s power to comect
&LL CITOF Of HNCLity.

The undisputed [acts in this Petition indicate thal Bingham never received nmely
notification from the City in July. 2010 that (1) he was being terminated and (2) that ithe
wanted to apply {ur PERS disability beneiiis that he needed 10 do so prior to the July 16,
2010, effective date ol his crnunation, Only afier the noted dates had run did Bengliam

finally learn of his termination. The City had delivercd the termination letter 1o an old,
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former address and Bingham did nol receive it prior o the Tuly 16, 2010, deadline.
Additionally, in 2010, the City was stiil involved in litigation with Bingham in federal
court and wag awarc thal Bingham bhad Counscl, vet the City's Human Resource olfice
did not send the subject letter or copy the letter 1o his atlomey. ROA (44,

The PERS Board has acted in an arbitracy pmmer and in derogatton 1o Bingham’s
statutory nights to apply for PERS baxed disability cetirernent, Binglam was ollherwise
cligible (o receive disability tetirement, if he had only received timiely notice of the
upplication requirements prior (o the July 16, 2010, termination date.

Bingham met all the statutory eriieria 1o receive this retirement benefit under NS
286.620. He had & permancnt physical disability and he had been with his public
eepioyer tor longer than 5 years (in tfact sinee 1995 1 he had actually received the
City's termination letter in o timely manner, then he would have been able 1o apply for
and reeeive the PERS disability retirement without question.

Binghant secks judicial reliel [rom this Court 1o overturn the Board™s decision,
There s ne rational or logical basis to deny Bingham disabiliiy reticcment bene[iis based
an an orvor which he did ot create. Without [air notice of the cequirement to file his
application for benelits prior to the enmiration effective date, Bingham has been clearly
harmed and denied a beneln o which he is otherwise entitfed by statute.

The Board has statulery power 1o correet this ermor, yel its reflusal is patently
unfair. contrary to duc process and in deropation 1o the mandates ol NRS 286,190,

VL. Conclusion:

For ali the [oregoing reasons, this Petition should be granted and the PERS Board
decision denying Binghum the right 1o apply tor disability retirement benefits shouwld e
reversed.

Dated s 9" day ol June. 2015,
fsdKirk T, Kennedy

Meowvade Bar Mo 5032
RIS 5. Casino Center Bivd,
Las Veopas, NV 80101
702y 355-55354

Attorney [or Potitioner
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Y1, Certificate of Service:
[ hereby afiirm that on this 9" day of June, 2015, P mailed via first class

Li.5. Mail a copy of the foregoing to the Respondent at
the address below:

Jennifer M. Chiscl

Beputy Atomey General

106 N. Carson St

Carson Ciry, NV 89701

W._ Chris Wicker, Esg.

GO0 Neil Road, Ste. 500
Reno, NY E9511

fsfirk T, Konnedy
Law Office of Ktk T. Kennedy, Tsq.

AFFIRMATION REGARDING SOCIAL SECURITY NUMBERS

L rereby affirm that the foregoing contains no social seeurrity numbers,
Dated this 9" day of June, 2015.

sk T, Kennedy

Nevada Bar No: 5032

815 5. Castne Center Bled.

[is Vomas, WV 89101

{7021 385-5534
Attorney for Pelitioner
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ET0TANT

ANS

ADAM PAUL LAXALT

Attorney General

JENNIFER M. CHISEL

Deputy Atiorney General

Mevada Bar No. 5680

Attorney General's Office

100 North Carson Street

Carson City, Nevada 897014717

{775) 684-1211

. CHRIS WICKER, ESQ.

Woodburn and Wedge
6108 Neil Road, Suite 500
Rengo, Mevada 89511

DISTRICT COURT
CLARK COUNTY, NEVADA

REGINALD BINGHAM, CASE NG, A-15-714207-J
Petitioner, DEPT. P AL
V5. ANSWER TQ PETITION FOR WRIT OF
MANDAMUS
STATE OF NEVADA,
Respondent.
PUBLIC EMPLOYEES RETIREMENT
SYSTEM,

Administrative Agency.

Respondents, the State of Nevada and the Public Employees’ Retirement Systern
{PERS), by and through their legal counsel, Adarm Paul Laxalt, Nevada State Aftorney
General, Jennifer Chisel, Deputy Attorney General, and W. Chris Wicker, Woadburn and
Wedge, answers Reginald Bingham's (Petitioner) Petition for Writ of Mandamus' seeking to
compel Respondent PERS to allow Petitionar the right to apply for disability retirement
benefits.

This Answer is made pursuant to NRS 34.210 and is based on the attached Summary

of Facis, Memorandum of Points and Authorities, the Record on Appeal filed with the Court on

' Based on the agreement of the parties o this action, a5 cutlined in the Stpulation and Order to Convert
Proceedings from Petition for Judicial Review lo a Writ of Mandamus Proceeding delivered to the court, the
nature of this matter is mare properly a Writ of Mandamus and will be treated as such in this and future

pleadings, ’ z ]
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April 13, 2015, and all papers and filings on file in this case, Any allegations by Petitioner not
expressly admitted in this Answer, are hereby denizd.

SUMMARY OF FACTS

For this Court to fairly engage in the determination of whether to issus a Wit of
Mandamus, it must have a chranclogy of events that have laken place related to the denial of
Petitioner's request to apply for disability retirerment benefits. Included in the Record on
Appeal is Administrative Decision 2015-02 which cutlines the facts in this case. ROA 001-
004,

Fetitionar was employed with the City of Las Vegas frorn Jupe 18, 1983, until July 18,
201G, when the City terminated his employment. ROA 001. The Cify of Las Vegas sent a
letter to Petitioner, dated July 1, 2010, nofifying Petitioner that his employment would be
terminated on July 16, 2010, and that if he wanfed to pursue disability retirement through
PERS, he should do so prior to his termination date. ROA 001; ROA 046. Petitioner did not
apply for disability retirement with PERS prior fo July 16, 2010. ROA 001, On March 15,
2011, Petitioner applied with PERS for service retirement and has been receiving service
retirement benefits since March 2011, ROA 001.

in November 2012, Petitioner inguired with PERS about disabitity retirement benefits.
On November 26, 2012, PERS informed Petitioner that he was ineligible to apply for disability
benefits because Petitioner was no longer employed with a participating public employer as
requirad for eligibility,. ROA 001; ROA 051.

Counsel for Petitioner sent a letter to PERS on July 22, 2014, requesting a hearing or
other review by the PERS Board. ROA 034, On August 27, 2014, a letter from the Nevada
Attorney General's Office was sent te Petitioner's counsel indicating that the Beoard generally
does nct hear matters when there is a controlling statuie as in this case. RQA 032-033.
Counsel for Petitioner again requested a hearing by the PERS Board in a lefter dated
September 25, 2014, ROA 025.

The PERS Board heard this matter on January 21, 2815, and voted to deny Petitioner’s
request for eligibility to apply for disability retirement benefits. ROA 003.
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MEMORANDUM OF POINTS AND AUTHORITIES

STANDARD CF REVIEW

When a writ of mandamus is used o review the actions of a board which is not subject
to the Administrative Procedures Act, the reviewing court examines the record below to
getermine whether there is substantial evidence to support the decision of the hoard. The
reviewing court shafl not substitute its judgment of the facts for that of the hioard. See City
Councif of Reno v. Travelers Hotel, Lid., 100 Nev. 436, 435-40, 683 F.2d 980, 961-62 (1984).
Although not subject to the Administrative Procedures Act, the decisions of the PERS Board
are reviewable by the courts pursuant to the same standard of review applied to other
administrative actions. State ex rel. Depl, of Transp. v. Public Employees' Retirament System
of Nevada, 120 Nev. 18, 83 P.3d 815, (Nev. 2004). The court will not “substitute its judgment

of the evidence for that of the administrative agency.” /d. At 23.

A writ of mandamus is available “to compel the performance of an
act” by an inferior state tribunal, corporation, board, or person, see
NRS 24.169, or to contrel an arbitrary or capricious exercise of
discretion. See Round Hill Gen. fmp. Dist V. Newman, 57 Nev.
601, 837 P.2d 534 (1881). This court has original junsdiction to
issue writs of mandamus under the Nevada Constitution Article 6,
Section 4. See Ashokan v. Slate, Dep't of Ins., 109 Nev, 662, 667,
856 P.2d 244, 247 E1993}. Generally, mandamus will not issue if
petitioner has a plain, spead?t and adequate remedy in the
Drdlﬂﬂ? course af law. Seg State v. Dist. Cl, 116 Nev, 953, 11
P.3d 1209 (2000). Further, mandamus is an extraordinary remedy,
and it is within this court’s discretion to determine if a petition will
be considered. Smith v. District Courd, 107 Nev. 674, 677, 818
P24 848 851 (1991). When ciicumstances reveal urgency or
strong necessity or an “important issue of law needs clarification
and pubiic policy is served by this court's invocation of its original
jurisdiction,” we may consider a petition for extraordinary refief,
even if alternative remedies may be available. Falcke v. Douglas
County, 116 Nev. 583, 588, 3 P.3d 661, 66283 {2000} Business
Computer Rentals v. State Treas., 114 Nev, B3, 67, 853 P. 2¢ 15,
{1998),

Empicyers ins. Co. of Nevada v. Slate Bd. Of Exam’rs, 117 Nev, 249, 252-253, 21 P.3d
628, 630 (2001},
As set forth below, substantial evidence supporis the findings of the PERS Board and

this court should deny Petitioner's Writ of Mandamus,

3
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ARGUMENT

A Mandamus should not be granted in this case

In order to obtain a writ of mandamus, Petitioner must clearly demonstrate that the
PERS Board abused its discretion or acted arbitrarily or capriciously in detemnining whether or
not to deny his request to apply for disability retirement benefits. As demonstrated more fully
below, it is clear that Respondents acted within the ¢lear meaning of the statute. Further,
Petitioner does not dispute that he is outside the statutory requirements for eligibility to apply
for disability retirement. Since the statute clearly states that 2 member of PERS must be
employed by a public employer in order to be eligible to apply for disability retirement, the
remedy of a wiit of mandate is not appropriate and does not satisfy the statutory requirements
for a2 petition far writ of mandate.

Although the PERS Beard does have the authonty to adjust the service or correct the
recorgs, allowance or benefits of any member, retired employee or beneficiary after an error
or inequity has been determmad, the PERS Board determined that Petitioner did not rely on
any emoneous information from PERS. The equity powers of the Board do not extend to
actepting a disability retirement application from Petitioner in violation of express statute. For

all the foregoing reasons, the petition shauld be denied.

B.  Pursuant to NRS 286 620, Eligibilily to Apply for Disability Retirement Benefits
Requires the Member be in the Employ of a Participating Pubiic Employer at

the Tirne of Application
Nevada law sets forth the requirements that must be met in order to be eligible to apply

for disabiiity retirement with PERS. One of the enumerated requirements is that the member

of PERS be in the employ of a participating public employer at the time of application for
disability retirement. NRS 286.620(1)(b}:

1. A member of the System who has 5 years or more of service
credit and wha becomes fotally unable to perform the member's
current job or any comparable job for which the member is
qualified by training and experience, because of injury or mental or
physical illness of a permanent nature is eligible to apply for
disability relirerment if;

(b} The member is in the employ of a paricipating public
employear at the {ime of application for disability retirernent . . .

{Emphasis Added).

4




1 Petitioner was no longer employed with a participating public employer as of July 18,
2 || 2010, when the City of Las Vegas terminated his employment. During the hearing before the
3 || PERS Board, counsel for Petitioner acknowledged that Patitioner did not meet the eligibility
4 || requirements for application: "Clearly, the statute itself is againstus . . . " ROA 007,
5 However, Petitioner argues that because he did not receive notice of the requirement to
& || file his application for disability retirement benefits prior to his termination date, he has been
7 || hrarmed and denied a benefit that he is entitled to by statute. This argument fails because the
8 || stalute imposes no duty te notify a member of the disability retiremant 2ligibitity criterfa.
9 i Insiead, it is the responsibiiity of a member to inquire about disability retirement benefits.
10 || According to Petitioner, he was in litigation with his emptoyer regarding his disability. 1t was
11 || Petitioner’'s responsibility to cantact PERS to obtain information abiout his disability retirement
12 || options.
13 There is nothing in the record to indicate that Petitioner inquired about disability
14 | retirement benefits untit mere than two years after he was terminated from his employment
16 |} with the Ciy of Las Vegas. In fact, on March 15, 2011, Petitioner applied for service
16 || retirement and has received a monthiy benefit since that time. RDOA 001,
17 Petitioner also argues that he met all the criteria to receive disability retirement benefits
18 || and had he received nolice, he would have been awarded disability retiremant benefits.
19 || Whether or not Petiticner would have been awarded disability retirement benefits is unknown
2Q || atthis tims. Pursuant to NRS 286 620 and NRS 286.630, the application, which includes
21 || proof of disability and other information by the member, the member's employer and the
22 || member's immediate supervisor, must be reviewed by the medical advisars designated by the
23 || Board. Based on that review, a recommendation to approve or deny the application is made
24 || to the Board.
25 Based on the statutory language, the Board has no discretion to deviate from the
26 || eligibility requirements for a member of FERS to apply for disability retirement benefits.
27 || Therefore, Patitioner's request to now apply for disability retirement benefits after he was
e 20 || @lready terminaied from employment with the City of Las Vegas was properly denied by the
Attamey Generat
Falshrioghy 5
prosts
/7 v




W @ O~ P ot Ak W R

[ o T o T o B e o T N O e O L i Nt S N
Lo - < = N <+ I o - NE S N T - T S % TN e T S o

27

O el 1he 28
aziaroy Geonnral
10N Caron 51
Larzon Giry, WY

T AT

Board.

C. Authority of the Board under NRS 288.190 to comect an ermor or ineguigE GnIE
Available when a member detrimentally relief on représentations made by PERS.

Petitioner also realizes that under the law, he is not eligible to now apply for disability
retirement benefits and therefore he is asking that the Board use its autharity to grant equity
and allow Petitioner to apply for digability retirement benefits at this time. Under
NRS 286.180, the Board may adjust the service or correct the records, allowance or benefits
of any member, retired employes or beneficiary after an errer or inequity has been
determined. “Erfor or inequity” means the existence of extenuating circumstances, including,
but nat limited to, a member's reasonable and detrimental reliance on representations made
by the System or by the public employer pursuani to NRS 286.288 which prove ta be
emcneous, or the mental incapacity of the member.

Fetitioner's reliance on the Board's equity authority is misplaced under the
circumstances of his case. The MNevada Supreme Court ruled that equity was proper when
“the retirement figures communicated by the Board to Byrne were calculated to the penny and
to the day, and were expressly given to Byrne to ‘enable (him) to plan {his) future retirement.”™
MNevada FPublic Employees Retirernent Board v. Eyme, 98 Nev. 276, 280, B07 P.2d 1351,
1333, {1980). In the Byma case, it was clear that PERS counseled the member and provided
benefit statements that were later determined o be greatiy overstated.

Unfike Byme, PERS made no representations to Petitioner that he relied upon, to his
detriment or otherwise, because Petitioner never contacted PERS to inquire about disability
retirement. The facts here more closely resembie the facts in Nevada Public Employess
Relirement Board v. Smith, 129 Nev, __, 310 P.3d 560 {Adv. Op. 63, October 3, 2013). in
Smith, nothing suggested that PERS gave the member inaccurate information on which the
member detrimentally relied and further the mamber acknowledged that PERS made no
misrepresentations. /d. at 567,

Here, Pelitioner waited to inquire about disability retirement until more than two years

after his employment was terminated and mare than one year after he began regeiving regular

6 g[:ﬂ
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sarvice refirement benefits. There ara no facis indicating that PERS mada erranesus

repraseniations to Pasticnar that he relied upon ta his celriment prior to his termination from

:j Nis empioyer when he was aiigible o apply jor disability ratirement. For that reason, the

- Beoard has no autharity under NRS 285,190 te allaw Patiticner to now file an applization for

: disability retirement.
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CONCLUSION

Athough PERS is sympathatic to Petitions:, the law is clear that Petitioner is not

 eligibia to apply for disability retirement after his position with & participaing sublic empioyer
gwac terminated. Rather Petition2r's inactior iad 1o the conditions that orevent nim from
apolying for disability retiremeant benefits, Lack of notice to the Petitionar does nai sliminate
I ihs sialulory reguirements especially given thare is no duty to notify a member of e
requirement tz file an application for diszbility retrement banelits poer to lermination of
employment. Further the eguity powers of the Board oo not extend to accepting 2 disability
ratirement application from Petitioner :n violation of exprass statuie, panticulany wihen PERS
i made no representations o Petitioner, zrrongous or otheraize, that were relied vpon to
Peiitionzs's detrimant,

CATED this 22rd day of July, 2015,

ADAM PAUL LAKALT
Adornay G{:ncral i

: By £
j F—Jt%r\h}f M C \B*EL_’ """""""

Depity Atlormey General
Mevada Bar Na. BEg0
Adlarney General's Office

100 Morth Cargon Strees

Carson Cily, Nevads 89701-4717
(775} G84-1211
jchisel@ag.ny qay

Attorneys ior Defendant




AFFIRMATION PURSUANT TO NRS 2358B.030

The undersigred does hareby affirm that the preceding Answer to Petition for Wit of

II Mandamus, Case No. A-18-714207-] filed in the Dislnet Coun, Clark County, Nevada does

nat contain the sociai sssudly number of any parsan.

FE U % I

o

ADAR PAUL LAXALT
Atiarngy General

L

I

|

| DATED this 23rd day of July, 2015,
{
I

|

2 | JEMMNIFER Ef CHISEL
: Deputy Attomney General
a9 Nevada Bar No. G380
i Attorney General's Oice
10 ¢, 100 Norh Carson Street
: Carsan Sity, Nevada 89701-4717
11 % (F79GE4-1211
. ichise!@ag. nv.aav
12 5 Aitorneys for Defendant
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CERTIFICATE OF SERVICE

1 heraby certify that | elecironically fiied the foregeing Answear 1o Pafitian fos Wt of

! Mandamus with the Clerk of the Couri by using the electronic filing system on the Answer to
i Patition for Wit of tandamus this 23rd day of July, 2095

i | certify that the participanis in the case are noi registercd electronic fiting systers

|

i ugers. | have mailed ine foregoing document by First-Class #ail, postage prepaid. or have
|

dispatched it to a lhird party commearcial carrier for delivery within 3 calendar days io the

fallownng unsegistered parkcipants.

@ Kir< T. Kennedy. Esg.
i 815 Scuth Casing Cenier Ssulevare
i Las Vegas, Nevada 82103

W Chris Wigker, Esn,

L Woodburn and Weooe

} B100 Neil Road. Suite 500
i Rano, Nevads 89517

i

£
i e i
! GOkt g L '
i I 2 A Sl oy O RO

Empioyee of the State of Nevada
Office of the Attomey General I// :

u
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Atternev for Potifionsr

DISTRICT COURT
CLARK COUNTY, NEVADA

Case ho A-15. 71420740

AREGINALD BINGHAM,
Dept. Mo XXIH

PPelitoner Clamsnt,
V3,

STATE OF NEVADA,

PURLIC TMPLOYLEES EETIRERENT
SYSTEM,

!

;

%

}

]

;
Respondent, i 5

}

)

J

S— 1

Adininistrauve Agency. i

]

STIPELATION ARND ORDER TO CONVERT PROCEEDINGS FROM
PETITION FOR JUDICIAL BEVIEW TO A WRIT OF MANDAMUS
— PROCEEDING

IT IS IIEREBY STITULATED ARD AGRETD, Ly and between, the Poitioncr,
' HLGINALD BINGHAM by and dieeugh his undersisned covmsel, KITUC T, KENNEDY,

i TS50}, and the Respondents, STATE OF NEVADA and PUBLIC EMPLOYEES
RETIREMENT SYSTEAM, by and through their undersigned counsel. JENNIFLRR M.

CHESEL, Deputy Attemey General, and 1l ST of Woedburn and Wedse. that the

.! current petitios fir judicial review proceeding [ed by Petitioner urder MRS 23375 15

:. ‘mearrectly fled and that e proper proceedimer to address the Pestoner's 19suses 5 8 wris 1
if m{:.:.m]aw_m:: procecimg,

The partics stipulate to convert the exising procecdings under N2S 2338 to 2

inAndamns mrosocding undsr MRE 340150 el sey,

i

N



d

[N}

LAy

48]

el

Furlhermore, the Petiltoner’s filod Meniorandem in Suppon of Petition Tor

Judhcial Review 1s azreed to consgitute his wmEmarandum in suppon of this convetied wril

- almardimus and shal the Pal; LRy 1% ot regiered 1o re-fiie a forther wris or

memorandim in supporl of kis wrie of mandamys,

Addiionaii W, 1 partios shinulatg that the #as sacndeni siall have unigl July 23,
2013, to (i is Tespansive pleading 1o the Perivioner's lod Memorandene, The Petitioner |
shall have untl Awgust &, 2913, to Cle his raply, i any

The partics reguest that 2 bEaring pe scheduled on the Court’s ayvailibhle cofendar

01 A s s3] 5
W:ﬁ __# - i f_.-
T & f%] e :, ..; .__.'

o

}f,a- '—':L,-'-' .f't..n—o—’ .)' e CR—

=
{II'{K_' - KENNETYY R0 T _I,_ NNIFLIR ST thHTT T
Nevada Bar No: 503 sputy Aflomey General
15 5. Casinn CmIQ{BJv lliiltph' Carson St
Las Viegas, NV 3941 Carson City, NV 89761
(707} 3%5.5534 (775) 6841211
Attormey for Petilioner Ablotmey for Resnondent

.I T_Jsltsdzzg/_‘-';{zf}’# Dased: :F,_ _q. ':}__
A 4 E

WOODDBETENE Eﬂ:mﬂ
610G Neil Road, Sre 500
Renp, NV 8031]
(773) 688-3000
.'—‘leme}-' for Respondent

Diated: :
ORDER
TS SOORDERED, 4
N -
Latled day ot oy 24013

" w%é%rmﬁm%r -

/

JUDGE STEFANY A MILEY
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Furtbenneis, the Peiitivea’s filed Memarandu 1n Support of Petition fer
Judhcial Beview 1s agreed 1o constilute his memarandum m sepport at this converted writ
of mandanwus apd 1hat the Petisioner 15 nat requived 1o re-file @ further writ or
memegandum in support of s wiit of mandamus.

Additionally, the partics siipulatc [hal the Respondent shall have unil hulv 23,
2015, 1o file +s responsive pteading o ihe Petttoner’s filad Mamorandura, The Petiiioner
shall have unnl Ausust &, 2013, to file his reply, if any,

The parties request that a bearing be scheduted on the Couet's avaitable calendas

in Angust, 2013,

P pasg < ﬁ( o

KTRR"F RENKE FYTES _i_ TFFNTFERH CHITS

Nevada Bar Na: 5032 Deputy Attomey General
£13 5. Casino Cenier Blvd. 16} N Carson S

Las Vegas, NV 85101 Carzon City, NV 8071
(7012} 3055534 775} 684-1211

%tmrnc} for Petizioner Anomey for Respondent
Dhaied: Pated: il

LEasii o s / )
b . REE o dumi Aiam
SR / LA P
o - f o R - P i
E s

100 Neil R{"dd Ste., 500
Rurm MY BUS1]

{775y A8R-3000
%lu_‘rrmy tor Reapﬂnduﬂ

IT 15 SO ORDEKED. f

Dl pddiiz ™ day;.pffu]y;&—l?/ ~
i ’ ) I
__\JFBGE:;"EFAN’ A WILEY

i
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REGINALD BINGHAM,
Plaintiff,
V5.
STATE OF NEVADA,

Defendant.

RTRAN @ @ PY

DISTRICT COURT

CLARK COUNTY, NEVADA

CASE NO. A714207
DEPT. NO. XXII

TRANSCRIPT OF PROCEEDINGS

BEFORE THE HONQORABLE JAMES BIXLER, SENIOR DISTRICT COURT JUDGE

TUESDAY, SEPTEMBER 15, 2015

NOTICE OF HEARING ON PETITICNER'S WRIT OF MANDAMUS

APPEARANCES:

For the Plaintiff:

For the Defendant:

RECORDED BY: MARIA L

KIRK T. KENNEDY, ESQ.

WALTER C. WICKER, E5Q.
CHRIS G. NIELSEN, ESQ.

GARIBAY, COURT RECORDER
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TUESDAY, SEPTEMBER 15, 2015, 3.35 A.M.

THE MARSHAL: Page 15, A714207, Reginald Bingham versus State of

' Mevada.

THE COURT: Reginald Bingham versus State of Nevada, respondent. This |
.i is a writ of mandamus.

MR. KENMNEDY: Good morning, Your Honor, Kirk Kennedy for Mr. Bingham.
hr. Bingham is actually present today.

THE COURT: Good.

MR WICKER: Your Honor, Chris Wicker appearing on behalf of the Public
Employees Retirement System,

MR. NIELSEN: Good morning, Your Honor, Chris Niglsen appeanng on
behalf of PERS.

THE COURT: All right. So the petitioner is working for -- who is the

?employer?

MRE. KENNEDY: City of Las Vegas, Your Honor,

THE COURT: City of Las Vegas. He's going through some [itigation. He's
got some 1ssues. They notify him in July 2010, was it?

MR. KENNEDY: Yeah.

THE COURT: July 2010, that he's got a termination coming up; but if he's
going to be applying for benefits, he has a window of time, a 10-day window or
whatever it is.

MR. KENNEDY: Yeah, a very small window of time.

THE COURT: The letter is mailed to an old address. | wasn't guite sure

cause there was a mention made of the fact that he was involved in a litigation

B
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involving the city.

ME. KENNEDY: Yezh, Your Honor, if [ could. Mr. Bingham had been a long .

| time employee of the city since the 1950's. They suffered a worker's comp injury to
| his knee which resulted in a physical disability that was -- the city did accommodate

| him for a penod of fime under the ADA and then they stopped accommodating him

and that resulted in tigation that | was retained on to go through in federal counrt.

So Mr. Bingham was released from his employment, but the city
formally terminated him in July 2010 while we were still in litigation. And that's
something | referenced in my petition -

THE COURT. Right.

MR. KENNEDY: --is that even the letter terminating him referenced that
litigation but they never -- they didn’t copy my office on the letter. They sent it to an
old address and they knew - the City of Las Vegas knew that he was involved right
in the middle of litigation; we were actuaily waiting for a trial date in front of Judge
Mahan in federal court the following year 2011, S0 as the statute requires under
PERS. if you're going to apply for disability retirement, you have to, you know, have
a documented permanent disability, 5 years employment.

THE COURT: Here's what it boils down to.

MR KENNEDY: Yeah.

THE COURT: Wherein does it create an obligation on them to tell him what
the law is?

MR, KENNEDY: Well, it's about a guestion of notice where the city - don't
want to get the Court's to run down the path of liability on the city and things of that
type. That's really not what this is all about.

THE COURT, All this is about nofice. | mean --

‘*’ 57
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MR. KENMNEDY: Right; yeah. He didn't get adequate notice, But, you know,
we know this that you can't apply -- the statute says that you cannot apply for
disability retirement if you're not actively employed.

THE COURT: Right.

MR. KENNEDY: So if he wants to apply for disability retirement, he had to do
it before the effective date of his termination which he didn't give the notice, so.

THE COURT: Buf it's two years, two years passes before he does anything.
E mean and his reasen is | didn't get that letter.

MR. KENNEDY: A couple things. | mean we went to the federal trial in
February 2011. The federal jury ruled against Mr. Bingham's ‘88 claim, and so in
March 2011 he applied for just regular PERS retirement which he was entitied to.
There was some correspondence that subsequently went back and farth.

Mr. Bingham wanted me to take a look at it and see whether he could ve also
applied for dizability retirement ‘cause there is a difference between regular
retirement under PERS and disability retirement. There is a monetary difference in
that.

There was correspondence that did go back and forth and then

ultimately resulted in a hearing in front of the PERS Eoard which is why we're here,

IThe PERS Board earlier this year denied our request, We are here because the

Nevada statute although it's clear that if you're going 1o get disability retirement you

have to do so while you're still employed with your government emplayer. We agree;
\with that, We acknowtedge that. There you can't run from that, But the PERS
statutes, the relevant statute is 286.190 does give the board, the PERS Beard, the |

‘authority to carrect an error or an equity. And that's, you know, there’s some vague :

language with that and dees define that to include extenuating circumstances.

; o
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| capricious, which s basically would have to be in order for me to say they were

one year ar three years, the fact is he does -- if you look at it on paper, had he time!y'

| got notice and applied for it. he would've received it. He meets all the statutory
| prior & years of service. He's been with the city for 20 plus years.

L didn't give the proper notice. And so we believe — it's our contention, the only

[ requirements and he just didm’t give proper notice and we tried to address that with

brought out in the federal case, but all this didn't arise until the federal case was

|| concluded, so he's kind of had doors shut on his face at every opportunity.

THE COURT: And the question becomes, was there refusal to extend the

time by two years to give him a chance fo file for disability? VWas that arbitrary and

arbitrary and capricious and they should've exercised their discretion and allow him
two extra years to find out that he should've filed two years sooner,

MR. KENNEDY: Well, the two years goes by in part hecause we, you know,
there was communication going back and forth then finally resulted in a hearing. So
itwasn't like he fotally waited two years. And time did go by as correspondence was

exchanged until we finally got a hearing. But the fact is whether it was two years,

requirements. fcan affirm you he does. He has the permanent physical injury, the |
S0, you know, he has all those requirements met, It's just the fact is he

contentton, the only reason we're here is that the first board acted arbitrariby in |
would say in a bad faith manner in denying this request. | mean it's - he meets the

the city and another District Court judge threw that out saying it shouid've been

| totally respect the respondent’s position that, you know, if you look at
the statute you know, he didn't timely comply with it. So here we are. The question
s, did the first board act in arbitrary or capricious manner by denying this individual

the right to apply for this benefit that he does qualify for? And we're asking the

5 7/
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' Court to give him that opportunity. And there it is.

THE COURT: | would give him that cpportunity. If | was considering this from
._the board's perspective, | probably would have cut him a break. But the guestion
Ebefore me is by them, not exercising their discretion and not giving him that two year
Ebreak, did they act arbitrary and capricicus? The answer is no. they didn't. They
‘made a considered judgment. They exercised their discretion and it was nof
carbitrary and capricious. So your petition is denied.

|
Did you guys want to say scmething?

MRE. WICKER: Your Honor, {'ve learned not o
MR. KENNEDY: They'd probably plan something here. They don’t need to
f say anything.

MR. WICKER: ['ve learned not te snatch wvictory from defeat, so. Or defeat
from victory. So thank you.

MR. NIELSEN: Thank you, Your Honer.

THE COURT: Well, you guys prepare an order.

MR. KENMEDY: I'd like to go sign off on the order.

MR. WICKER: Yes.

MR. KENNEDY: Thank you, Your Honor.

PROCEEDINGS CONCLUDED AT 9:42 A M.

L

ATTEST: | do hereby certify that | have truly and correctly transcribed the
audiofvideo recording in the above-entitled case to the best of my ability.

it
MARIA L. GARIBAY (]
Court RecorderTranscriber
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QZHE2016 0B:00: 04 Al
NOTC (ﬁﬁ b fbsan.
W, Clirss Wicker, Esg. CLERK OF THE COURT
wovada Statz Bar No. 1057
Woodburn and Wedwe
& 100 Neil Road. Suite 500
| Reno, WY 89311
Telephome: (773) GRE-3000
Facsimila: (7733 658-308%
Chris Miclsen. Fsq.
Nevada Bar No, 8206
693 W, Nye Lane
Carson City, NV §9703
Telephone: (7733 687-4200
Atarmevs for the Public Emplorcas”
Roticoiment Susiom
§
| BISTRICT COURT
CLARK COUNTY, NEVADA
REGINALD BINGHAM, |
Case Mo, A-13-714207-]
Patilione.
| Dept. ™o, KX
i :
STATE OF NEVADA, |
Fespondent. ‘ NOTICE OF ENTRY OF ORDER
PUBLIC EMPLOYEES RETIREMENT
SYSTLEM,
o Admimstrative Apency. |
TO:  Pailioner, REGINALD BINGHAM. and his counsel of record:
PLEASE TAKE NOTICE that on the 3 day of February, 2016, 1he above-entitled
Court entered 1he Order Denying Petitioner’s Petition for Wril of Mandamus, altached fETEto
as Exhibit 1"
i | 63




] ATFTIRMATION

F Pursuant to NRS 2395030

i1 The undersigned does hereby atfirm rhat the preceding document dovs not conzlaia the
4 | Focial secunty number of any person.

. DATED this 5 day of Iebroary, 2016,

b WOODIBTIEN AN WEDGE

By s W Chriy Wicker

& W Chis Wicker, Esq.
Ievada Bar No. 1037

; Chris Miglsen. Esg.
| Mevada Bar No, 8200

Allormeys Toe Publbic Employvees”
12 Retirement Sysiem

2u
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| CERTIFICATLE OF SERVICE

2 | eartify that T am an emplovee of Woodbum and Wedge, and § cavsed to be sent via

slectrome madl, duough the CourCs iling svsteny, 2 true and correct copy of the forepmung
+ (INGTICE OF ENTRY OF ORDER. addressed as follows
Ktk Kennedy

& $15 South Casino Center Blvd,
Las Vegas, NV 39101

" Chits Niglsen

G693 W, IWve Lane

B Carson City, WV 89705

ik 3 ULy this 5 day of February, 2016

By,  AlKelv N Heaver
Kelly N Weaver

[

Al

f 75
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EXHIBITS 1O NOTHCE OF ENTRY O ORDER

Order Derving Petitionar’s Pettllon for Wil of Mandamus, Felruary 30 2016,
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EXHIBIT |

LXHIBIT 1
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Clectromcaily Filed
_ 021032016 03:27.37 PM
§ :
s A
W Cheis Wicker, Esq. S
5 || Nevada Stawe Bar No. 1037 ELERR QR THE COURT
Woodburn and Wedge !
3§l 6100 Nell Road, Suite 500
Fenn, NV 89511
4 || Tekephone: (775} 688-3000
5 Facsimile: (775) 688-3088
!
i il Chrig Micksen, Tsq.
s Mewada Bae No. K23
T 1693 W, Nye Lane
g Carson CUily, NY RT3
l Teclephone: {775) 6874200
9
Attorneys for the Public Employees’
10§} Rediremens Sysient i
!
; PISTRICT COURT
2?2
CLARK COUNTY, NEVADA
13
14 H REGINALD BINGHAM, }y CASE NGO, A-15-714207-]
; )
ts Peiitioner, 3 PEPT >N
; )
16 ivs ) ORDER BENYING PETITIONER’S
} PETTTION FOR WRIT OF MANDAMUS
17 || STATE OF NEVADA, )
: )
18 i Respondent. h
J
1o [ PURLIC BMPLOYHES” RETIREMENT )}
SYSTEM, }
20 . )
Administralive Agenvy. o
21§
99 ! Pelitioner. REGINALD BINGIIAM, fited 4 Petition for Judicial Review on Fobruary 20, 2015,
71 and filed a Stipulation and Order to Convert Proccedings from Peiition for Judicial Review to a Wiit of
94 Mandamus Proceading an July 24, 2015, The Ileariag on the Petition for Writ ofF Mandamus was held
25 ton Seplember 15, 2013, Appearing for the Petitioner was Kirk ¥emnedy, and appearog for
96 Administrative Agency, PUBLIC EMPLOYEES RETIREMENT SYSTEM (“PERS™, was W. Chris
27 (8 Wicker of Woodbum and Wedpe.
2% Mr. Bingham was terminated from employment with the Cily of Las Vegs on July 16, 2010, He
| Z/
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_,_____ﬁ..-. o mbl{} rictiCourt Judee
Approved as 1o loim:

tarted to celloct retirement bonefits on March 15, 2011, My, Ringham inquired about dizalihiy benefils

in November 2012, and PERS sent hint a jedter, dated November 26, 2017 stating he was not eligible

for disability retitement bencfits duc o bemg termingted from. employment in Jufy 2010 On May 20,
2014, Mr, Bingham's altorney sout a lefter to PLRS requesting that Mr. Bingham be consdered ﬂllgih!{‘ !

to appiy for disabibity benelife. PERS denied the request and Mr. Bingham appealed w the PERS Bomd

i e PERS J3oard depied the appeal on kebruary 18, 2015 Mr. Bingham then timely filed for Judlcm_l:

Y roview.

After full briefing, al the beaing, the Court indicated he had reached a decision. The Courl

H found that it was two years before Petitioner took any action, or made a claim after the City of Las

Vegas terminated his employment. This Court found that pursuant 10 NRS 286.620, n order lor the

! Petitioner 1o be eligible o apply for disability retirement wilh PERS he had io be a member ol PERS

Lhrough a participating public amployer al the time of application for disability retivemend.  Politioner

 was no longer employed with a participating public ernplover as of July 16, 2010, when the City of Las |

Vegas torminated bis cmployment. ‘Cherefore, Petitioner was nol cligible to appiy for disability

relircment with PERSS.

Therelore, IT 15 TIEREBY ORDERED that this Court orders that the Petition for Wnt of

Mandamus is hereby DENIED. | gl ) o —

Syl L

g U?%ﬁ;‘* Al /"’ﬁ SUDGE STEFANY #. e
By B f" g T, f{ig

W. Chm Wicker
Mevads Bar No. 1037
Atomey lor Administraiive

Antarney lor Petitionet
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CLERK ©OF THE COURT

NOT
FARE T. KENNEDY. ESC)
“eovada Bar Mo 30132
w12 &, Casigo Cenler Blvd,
Las Venas, NV RO
(702} 383-3534
Attorney for Petitioner
DISTRICT COURT

CLARK COUNTY . NEVADA

Case Mot A-15-714207-4
Drept, Bogn XXTTE

RECGINALD BINGHAM,
Petitioner/Claimant,

VK.

STATE OF NEVADA,
Respordent,

PUBLIC EMPLOYEES RETIREMENT
SYSTEM,

Administrattve Ageacy.

NOTICE OF APPEAL
NOTICE 1S HEREBY GIVEN, that the Petitioner. REGINALD BINGHAM, by

and through his undersigned counsel, KTRK T. KENNEDY, E&S0), tiles this notice of

appeal 1o the Mevada Supreme Cour lrom the order denying poliioner’s petilion for writ

4

of mandamus, filed on February 3. 2006, and served by notice of entey of ordaer on
February 5, 2016, See Atlached.
Dated Lhis 47 day of March. 2016,

Sdkirk T, Kennedy

KIRE T KENNEDY, ESQ.
Noewvade Bar No: 3032

$12 8 Casino Cemer Blvd.

Las VWesas, NV 89101

{702) 3835534

Allerney for Petitioner

ez,
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CERTIFICATE OF SERVICE

| hereby affirm that on ihis 4% day ol March, 2006, Emailed vis first elass LS.
Mail 4 copy of the lorcgoing to:

W, Chits Wicker, Esy,
G100 Neil Road, Ste. 500
Reno, N 8951 f

Chris Niclsen, Fsg.
623 W Nye Lang
Carson City, NV 89703

Jwiark T, Kennoedy
[Law Office ol Kirk T, Kennedy, By,

AVFIRMATION REGARDING SOCIAL SECURITY NUMBERS

b hereby alTiem thal this docurment eontains no sacial security nunibers.

Dated this 4" day of March, 2016.

SRk T ennedy

K T. R DY . ESCy.
Nevada Bar Na: 5032
w35 Casime Conter Blvd,
Las Viomas, NV E910

(7021 3855534

Atlorney lor Metilfioner

t2

Va4




IN THE COURT OF APPEALS FOR THE STATE OF NEVADA

REGINALD BINGHAM, )
) No. 69927  Electronically Filed
) ,_?_\ug 02 2016 10:15 a.m.
| _— racie K. Lindeman
ppellant, i Clerk of Supreme Court
Vs, ]
)
STATE OF NEVADA; PUBLIC )
EMPLOYEES RETIREMENT )
SYSTEM, )
)
Respondents. )

APPELLANT'S APPENDIX, VOLIME 1

KIRK. T. KENNEDY, ESQ. W. CHRIS WICKER, ESQ.
Nevada Bar No: 5032 Nevada Bar No: 1037

815 §. Casino Cenler Blvd. Woodbum and Wedge

Las Vegas, NV 89101 6100 Neil Road, Ste. 500
(702) 385-5534 Reno, NV 89311

Attorney for Appellants (775) 688-3000

Attorney tor Respondent

Docket 69927 Document 2016-23909
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CLERTIFICATE OF SERVICE

| hereby affirm that on this 3 day of August, 2016, I mailed via first
class U.S. Mail a copy of the foregoing Appendix to the Respondent at the

address below:

W. Chris Wicker, Esq.
Woodburn and Wedge
6100 Neil Road, Ste. 300
Reno, NV 89511

Chris Niclson, Esq.
693 W._ Nye Lane
Carson City, NV 89703

/s/Kirk. T. Kennedy
Law (Hfice of Kirk T. Kennedy




Elcclronicaily Filed
OH2ME015 02:23:48 FM

CILERK OF THE COURT

FET
KIEX T, KENNEDY, 50,
MNevada Bar Woe 50532

815 5. Casipo Ceoter Bivd

Lax Vepay, KNV 8910

{702) 385.5534

Adtornay for Claimant/Petitoncr
HEGI ALD BINGHAR

DISTRICT COURT
CLARK COUNTY, NEVADA

RECGINALD BINGHAM, 1 CascNor AL 15- 714207 -
) ) Depl. Toa!
Petitioner'Claimart, } XX
'
VA, }
I}
S5TATE OF NEVADA, ]
+
Respendert, i
)
PUBLIC EMPLOYEES RETIREMENT )
SYSTEM, )
Adminisimative Ageacy. (:

COMIES NOW. the Pettioner/Claimanl, REGINALD BINGHAM, by and
tnroigh s tindersigned counsel. KTRK T, KFENKREDY, ESQ., who hereby 1ies this
petition tor judicial review, pursuant to 3RS, 2335.1530 through 2330150, for review
of the admimigirative agency decision entenal on or abow Sapugry 21, 2015, by the
Pubdic Employess Retirement Sysiem refated 1o Potitioner' s ¢laims of entitlement o

dzaliily based PERS benefits.
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In support hereol Pébitivner wauid rely on the fullowiop points and authonties
DATED this 197 day of Fehman, 2015,

ek T, Eennedy s
HIRE 7. KERWEDY, b’ﬁ?}
MNevada Bar Mo 5032
8155, Casing Ceuter Blvd,
Fas Vegas, WY 54107
(702} 185-5534

Attarmcy for Petitioner

b Procedimal Rackiround;

Cheor abosnt January 21, 2013, the Publia Employees Retirement Systom cnlerzd
its orger wmch denied Petitioner’s roguest for consideration 1o allow him disabiliiy
based rotnaiment benetits, Porsuant 1o NR.S, 2331, Petitioner asserts that he isan
aggrieverd party who is entitied fo have this final. aduinisitative ageoey determination
reviewsd by the disterct courd as a petiidon for fudicial review, Petitioner secks this
veview hecavse the administrative deeision was clearly errongous andfor arbitrary and
capricious andior an abuse of discretion andior tn violation of statutory provisions.
RS 23501353 a) d e and ().

The 1ssues 1o be revizwed duough this process include. but may not be Bmitod to,
(1} wheiher the apeney™s delermination was acbimary and capriciows: {25 whether the
dectsion violated ihe Pettioners” righis in its deiemnination and order and {3) whether
PERY acted in accordence with state Taw.

Indight of the weguirements of N.R.S. 2358131 far the transmittal of 1he e
dgeney record withae 30 days after service of Bils petitlon upon the apency, Petitioner
wirtld srgusst that this Cos 3ot a fipal heanng date for this murmer which wilf

allow suflicicn time &or the Penitinner o review e record and submit the aprropriake




memorandum of points and mrhodiies per N RS, 2331311,

DATED this 19* day of Febrary, 204 5.

SEark FL Renned

KIRK T, KF.NNI_-Z%T, ES(
Nevada Har Mo 5032 \
BE5 8. Casino Conter Blavd.
Las Vemas, MW 8014]
(703 3855334

Adtorney [Gr Petittoner

CERTIFICAFE OF SERVICE,

I herehy affivn that on s 207 day of Febrnary, 2015, 1 masted a copy of the L
toregoing Petition for Judicial Review 10 the Respondents at the addresses below:

Public fmployees Retirentent System

693 W. Nye Lane

Carson City, NV 897033

(R of the Arormngy General

100G N, Carson 3o

Larson 1y, NV 89700

Sk T Kemoedy
Emplover of Ktk 1. Kennedy. Fsg.

AEFIRMATION REGARDING SOCIAL SECURITY NUMBERS

t hereby atfinn that the foregoing document containg ne soeial seeurity nombers

m comphiance with Nevada law,

13ATEL this 19* day of Febroary, 2015,

farilink T, Kenpedy _
KR T KENNEDY, ESCGH
IWevada Bar Mo: 5157 '
81: 5. Casio Center Blwvd.

Fas Vegas, MV 80101

(7023 585-5334

Attorney for Petitioner
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CLERHK OF THE CQURT

ERETA
FIRK T. KENNEDY, ES(}.
Mevada Bar No: 5032
815 5 Casino Center Blvd.
Las Vewas, WV 59101
£y JR5-5534
Attorney for Pendioner
DISTRICT COURT

CLARK COUNTY, MEVADA

Administrative Avency.

RUGINALD BINGHAM, : Case Mo A-15-T14207-)
; Diept, No; XXM
Patitioner T laimani, !
]
V. ;
STATE OF NEVADA. ;ﬁl
Respandent, %
PITRIIC EMPLOYEES RETIREMENT
Y RTEM, i
}
}

COMES NOW, the Petitioner, REGINALD BINGLTAM, by and through his
undersigned counsel, KIRK T. KENNETY, ES()., who herchy files thiz errata to his filed

Polition for Judicial Reviow o inchede the following:
L. Copy of Admintstrative Decision 2013-02, attached.

Dated this 12" day of March, 2015,

iRk T, Reanedy
KIRE T KENNEDY, ESO
Nevada Bar No: 5032

213 5 Casing Center Blvd,

Laa Vegas, NV 82101

{T02) 385-5534

Attorney [or Pelitioner




CERTIFICATE OF SERVICE

| herehy allirrn that om this 12 day of March, 2015, Tmailed via fust class LS.
Mail & copy of the loregoing Lo

Mublic Emnployess Retirement System
693 W, Ivye Lane
Carson Clly, WY 59703

Jenaifer M. Chisel

Deputy Attorney Gieneral
Qintee of the Atlorney General
HO0 N, Carson St

Carson City, NV 89701

faikirk T, Kenoedy
Emplovce of Kok 1. Kennedy, Esg.

AFFIRMATION REGARDING SOCIAL SECURITY NUMBERS

I herehy affirm that this docurent conlaing ro 30c1al scourity tumbers.

Idated this 12% day of March, 2015.

SefKark 1R cnnedy

Newvada Bar No; 5032

K5 S, Casing Center Bivd,
{as Vegas, NV 89101
{702} 383-3534

Altormey [or Potitioner
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BEFORE THE BCARD OF TRUSTEES OF THE
PUBLIC EMPLOYEES’ RETIREMENT SYSTEM OF Nevada

Irt the Mater of:

| ADMINISTRATIVE DECISION 2015-02
'REGINALD BINGHAR,

|
|

Findings of Fact, Conclusions of

Pationer. Law and Cecision

" et e ot

This matter came belore the Retireament Board for hea ring at a regularly scheduled ard

| duly noticed masting conductad nn Jamianys 24 2048 Attorney Kidk T Kennedy personally |

appeared on Feginald Bingham's behalf.  Mr, Kennedy presented testimony, eyidence and |

argument.  FERS Siaff preserted tesiimany, evidence und afgqument on the matter.  After
hearing all evidence and argurrent, and being fully advised on the matker, the Public

Employees’ Hetirement System {hareatter "FERS” or “bystam) Refirement Board \ssued the

i following findings of fact, conctusions of law and decision,

FINDIMNGS QF FACT '

H Mr. Bingham requested that the Retirement Board consider him eligible 1o apply for
dizability rotitethent benefits.

M. Bingham was emoloyed with the. City of Las Vegas ("Cmplover't on June 18, 1933
| and was lerminated from his position on July 16, 2040, The Erwlcver sent Mr. Bingham a¢

letier dated July 1, 2010 {he “Letter”) to inform kim of Bis teemination and that if he waimtad o

|E pursoe disabrily retirement through PERS, he miust do so Drior ke his tesmimation date of atly
i 16, 2010, Mr. Bingham claims that he never receivad the Lettar.
| Or: March 15, 20411, Mr. Binghamn aoplied for service refirement and has received 3
?!monthiy bénefit since that time.  In November 2012, Mr. Bihgham inquired about disability

retirement benefits in which PERS informed him that be was not eiigible to apply for ﬁisabimyi

Jn:.n—*fats pursusant to NRS 286 820, Mr. Bingham had becn ferminated from his emniwmcni

7 || and had not suitted a disabiity application lo PERS prGr 1o-that termination. IL
!

-t

p 7
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?é’fneeﬁﬂg as a staff derial. Pursuant fo the request of Board Member Audrey Norgga, an

hir. Bingham's altormey sent a letter dated July 22, 2074 requesting a hearing ar mhe-r'E

! review by the Board regarding the matter. Om August 27, 2014, a letter from the Nevadal

Attorney General's Office was sent lo M. Bingham's attorney that provided that the Board

I
doas not generally hear inaiters where there iz a controlling statute. Pursuant o a letter dated .

Sepiember 29, 2014, Mr. Bingham’'s atorney expressed that My, Bingham still desired that the

This mafier was first nresented to the Retirement Board at the November 2014 Board

matier be heard by the Board.

?!appeai of the matier was brought before the Retirement Board at the Jdanuary 21, 2{}15:‘-

i

| meeting.

'
r

Mr. Kennedy argued that the Retirement Board sheuld alow Mro Bingham to i:;e]

considéred for disahiiily retirerment as. Mr, Bingham was not properly informed of the disability

process as the Letter was pot timely received by Mr. Bingham or Mr. Kennedy., br. Kennedy

disability retirement Benefits based on the extenuating circumstances.

PERS staff does not have the autharily {0 consider a retiree or a terminated employes |

for disatity retiremint as established by the Retirement Act,  However, NRES 286 183(D

ANALYSIS and CONCLUSIONS OF L AW

prevides that the Board may:

Adjust the service or correct the records, allgwance or benefits of
any member, retired employee o boneficary after an error or
inequity has been determined, and require reprayment of any
rrecricy determined to have been paid by the System in error, if the
mangy was pad within § years befora demand for its repayment

Adaitionaily, NRS 286 190{4) provides as follows:

As used in this sachon, “arror or inequity” means the existence of
extenuating  circumstances, including., but not dimited  fo, 3
mer:hars reasonhable and detrimental reliance on represenialions
made by the Systein or by the public emglover pursuant o NRS

285,288 which prove o be srronecus, or the mental incapacity of

the mamber,

NRS 286, 190(4).

argued thaf the Board has equiable power to grant Mr Bingham the nght (o appiy far
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: in this case. Ar. Bingham ¢id not rely on any ercneous information provided by PERS,
::i-Mr: Bingham did aot apply for disability retirerment as provided by the Retirerert At
NRS 286620 sats forth the criteria for appiving for disability retrement penefits, Ong of th‘e‘;
stalutery requiremnents is that a member be "in the employ of a participating pusiic emplayer at,

the ime of application for disabifity retirement.” NRS 286 620(1)ib). Mr. Bingham had been'

terminated from his employment and had not submitted a disability application ta PERS prici !
]_tc that termiation.  Mr. Bingham not receiving the Letter from the Emsloyer regarding
gappiying for disability does not eliminate ihe statulory requirements as provided oy the
: Retirement Act.

DECISION
Reginald Bingham’s appeal to the Retirgment Bosrd s hershy DENIED to be
| considered eligitde o apply for disability retirement benefits.
1115 30 ORDERCD.

; T
Dated this _{iday of _["’Lfgfﬁwj s 2015,
P

PUBLIC EMPLOYEES RETIREMFNT SYSTERM OF
NEVADA, RFTIF?‘:MEMT BOARD

MHF{K R. U[NC ENT
Chatrman




! CERTIFICATE OF MAILING

2 [ nerety certfy that | am an emplayee of e Public Empiovess’ Retiremant Systerm of

Abureey Dinerd's Gilice

160G 0 Charera o

DN e

Uarsen:Lhy, Brwg o

4t

3 i Nevada and on this 300 day of 4 lowe "; , 2015, 1 served a true and correct copy of the

foregoing, ADRINISTRATIVE DECISION, 2015-02 via U.3. Mail as follows:

Kirk T. Kennedy, Esg.
Altarmey for Raginald Binghars
813 3. Casino Center Blvd.

| as Vegas, MY 89101

o 2 aY

o 4

AR s b J.lT&'Lka Sarom tge——mme s
An Employse of the l’_

ubliic Employees’ Relirement Systern of Nevada

"D
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ADAM PAUL LAXALT
Attorney General
JENNIFER M. CHISEL
Deputy Attorney General
Mevada Bar No. 68380
Attorney General's Office

| 100 Norih Carson Street

| Carson City, Nevada 887014717
L (775) 684-1211
Cichisel@ag.nv.qov

| Atforneys for Respandent

DISTRICT COURT
CLARK COUNTY, NEVADA

REGINALD BINGHAR, } CASE NO. A-15-714207-J
)
Petitioner, g DEFPT. O
Vs, }  RECORD CN APPEAL
)
STATE OF NEVADA, )
)
Respondent. %
PUBLIC EMPLOYEES RETIREMENT ]
HSYSTEM, :j:
| Administrative Agency. }
ADAM PAUL LAXALT W CHRIS WICKER, ESCL
Attorney General Woodburn and Wedge
JENNIFER M. CHISEL 6100 Neil Road, Suite 500
Deputy Attorney General Reno, Nevada 89511
- Nevada Bar No. 6680 Attorneys for Administrative Agency

| Attorney General's Office
i 100 North Carson Street

Carson City, Nevada 897014717
(775) 684-1211

chisel@bag. nv.gov

Attarneys for Administrative Agency
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AFFIRMATION PURSUANT TO NRS 239B.030
The undersigned does hereby affirm that the preceding Recard on Appeal, Case

i No. A-15-714207-J filed in the District Court, Clark County, Nevada does not contain the

social security nurmber of any person.
DATED this 13" day of April, 2015,

ADAM PAUL LAXALT
Altorney General / -

M'I——w s
By:

JENNIFER M, CHISEL

Deputy Aftorney General
Mevada Bar No. 8680

Attorney General's Office

100 North Carson Street

Garson City, Nevada 89701-4717
(¥75) 684-1211

ichisel@ad ny.gov

Attorneys for Defendant
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Llpmey Feted

400 W, Carsgn 3t.

Tarsan Kby, NY
AEThg-474T

CERTIFICATE OF SERVICE

| hereby certify that | electronically filed the foregoing Notice of Record on Appeal with
the Clerk of the Court by using the electronic filing system on the 13" day of April, 2015.
| certify that the participants in the case are not registered electronic filing system

users. | have mailed the foregoing document by First-Class Mail, postage prepaid, or have

|| dispatched it to a third party commerciat carrier for delivery within 3 calendar days to the

i: foliowing unregisterad participants:

Kirk T. Kennedy, Esq.
815 South Casino Center Boulevard

| Las Vegas, Nevada 89107

W Chris Wicker, Esq.
Woodburn and Wedge
6100 Neil Road, Sutte 500

[ Reno, Mevada 83511

( 7 il j

Ld x}: I/ ZM,-—}LL
Employee of the State of Nevadal .
Office of the Attomey General 7,
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ADAM PAUL LAXALT

Attorney General

JENNIFER M. CHISEL

Deputy Attormney General

Nevada Bar No. 6680

Attorney General's Office

100 North Carson Street

Carson City. Nevada 89701-4717

{775) 684-1211

jchiseli@@ag.nv.qov
Altorneys for Respondent

DISTRICT COURT
CLARK COUNTY, NEVADA

REGINALD BINGHAM, i CASE NO. A-15-714207-J
Petitioner, g DEPT. XX
Ve, i INDEX TO RECORD ON APPEAL
b STATE OF NEVADA, 3
Respondent. ?j:
PUBLIC EMPLOYEES' RETIREMENT g
| SYSTEM, }
Administrative Agency. %
NO. ITEM PAGE

1 Administrative Decision 2015-02 001-004

Findings of Fact, Conclusions of Law and Decision

2. Meeting of the Public Employses' Retirement Board 005-013
Agenda ftem 9.1 — Appeal of Reginald Bingham
Regarding his eligibility for Disabuiity Retirement

5 Public Employees’ Retirement Board Education Session 014-022
And Meeting Minutes for Wednesday, January 21, 2015

4. Memarandum to Retirement Board dated January 9, 2015 023-030

5. Letter to Reginald Bingham dated January 7, 2015 031
frormm FERS

i| #

i

1 /C
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10.
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12.

Letter to Kirk 7. Kennedy, Esq. dated August 27, 2014 from

the Office of the Attorney General

{etter to Cheryl Price, PERS dated July 22, 2014 from
Kirk T. Kennedy, Esq.

Letier to Kirk Kennedy dated June 23, 2014 from Cheryl
Price, Operations Officer, PERS

Letter to the Retirement Board dated May 20, 2014 from
Kirk T. Kennedy, Esg.

Letter to Kennedy Law Office dated July 16, 2013 from
Cindy Yadon, Manager, PERS

L etter to NV PERS dated June 26, 2013 from Kirk T,
Kennedy, Esqg.

Letter to Reginald Bingham dated November 26, 2012
from Lynette M. Jones, Director, PERS

032-033
034-041
042-043
044-047
048

049-050

059
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BEFORE THE BOARD QF TRUSTEES OF THE
PUBLIC EMPLOYEES' RETIREMENT SYSTEM OF Nevada

in the Matter of
ADMINISTRATIVE DECISION 2015-02
(REGINALD BINGHAM.
Findings of Fact, Conclusions of

Fetitioner. Law and Decision

Mt T e e ot

This matter came before the Retirement Board for hearing at a regularly scheduled .and
| duly noticed meeting conducted on January 21, 2015, Altorney Kirk T, Kennedy persanally
:"appeared on Reginald Bingham's behalf. Mr. Kennedy presented testimeny, evidence and
qargument.  PERS Staff presented testimeny, evidence and argument on the matter. After
| hearing all evidence and argument, and being fully advised on the matter, the Public
Employees’ Retirement System {hereafter ‘FERS” or ‘System”) Retirement Board issued the
follewing findings of fact, conclusions of law and decision.

FINDINGS OF FACT

Mr. Bingham requested that the Retirement Board consider him eligible to apply for
gizability retirement berefits.

i Mr. Bingham was employed with the City of Las Vegas ("Employer™ on June 18, 1593
and was terminated fromr his position on July 16, 2010, The Employer sent Mr. Bingham a

letter dated July 1. 2010 {the "Letter”} to inform him of his termination and that if he wanted to;

|
pursue disability retrement through PERS, he must do so prior to his termination date of July
16, 2010. Mr. Bingham claims that he never received the Lelter.

On March 13, 2011, dr. Bingham applied for service ratirement and has received a

montbly benafit since that ime. In Movember 2012, M. Bingham inguired about disability
|
| retirement Senefits in which PERS informed him that ke was not eligible to apply for disability
:

|| penefits pursuant to NRS 286.620. Mr. Bingham had been terminated from his employment

and had not submitted a disability application to PERS priar to that termination.
'| F

774 : ;
i /J/
E -1

i
| ROA 001
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Mr. Bingham's attorney sent a letter dated July 22, 2014 requesting a hearing or other
review by the Board regarding the matter, On August 27, 2014, a letter from the Nevada
Attorney General's Office was sent to Mr. Bingham's attorney that provided that the Board
does not generally hear matters where there is a controlling statute. Fursuant to a letter dated
September 23, 2014, Mr. Bingham's attorney expressed that Mr. Bingharm stil desired that the
matter be heard by the Board.

This matter was first presented to the Retirement Boeard at the November 2014 Board
meeting as 2 staff deniat. Pursuant to the request of Board Member Audrey Noriega, an
appeal of the matter was brought before the Retirement Board at the January 21, 2015
meeting.

Mr. Kennedy argued that the Retirement Board should allow Me. Bingham to ba
considered for disability retirernent as Mr. Bingham was not properly informed of the disability
process as the Lefter was not timely received by Mr. Bingham or Mr. Kennedy. Mr. Kennedy

iargued that the Board has eguitabie power to grant Mr. Bingham the rght to apply for
disability retirement benefits based on the extenuating circumstances.

ANALYSIS and CONCLUSIONS OF LAW

PERS staff does not have the authority to consider a retiree or a terminated employes
for disability relirernent as established by the Retirement Act, Howewver, NRS 286.190(3)

provides that the Board may:

Adjust the service or correct the records, allowance or benefits of
any member, refired employee or beneficiary afler an etror or
ineguity has teen determined, and require repayment of any
maoney determined to have been paid by the System in etror, if the E
maney was paid within § years before demand for its repayment. '

Additionally, NRS 286.190(4) provides as follows:

As used in this section, "error or inequity” means the existence of
extenuating circumstances, including, but not limited to, a
member’s reascnable and detrimental reliance on representations
made by the System or by the public employer pursuant to NRS
286.288 which prove to be erroneous, or the mental incapacity of
the member.

NRS 286.180(4). / 7

ROA 002
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in thiz cass, Mr. Bingham did not rely on any erroneous information providad by PERS,
Mr, Bingham did not apply for disability retirement as provided by the Retirement Act
L NHS 238.820 sets forth the criteria for applying for disability retirement benefits. One of the
i statutory requirements is that a member be "in the employ of a participating public employer at
the time of application for disabiity retirerment,” NRS 286.620{1)%b). Mr. Bingham had been

terminated from his employment and had not submitted a disabiiity application to PERS priot

te that termination. Mr. Gingham not receiving the Letter from the Emplover regarding

Retfiremant Act

| SECISION

5 Reginald Bingham's appesl to the Retirement Board is bereby DENIED to be
considered afigible to apply for disability retirement benefits.

IT 13 SO ORDERED.

Dated thfs_&day of %H , 25,

PUBLIC EMPLOYEES' RETIREMENT SYSTEM OF
NEVADA, RETIREMENT BOARD

el

MARK R. VINCENT
Chairman

2¢

apptying for disability does not eliminate the statutory requirements as provided by thei

: ROA 003
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CERTIFICATE QF MAILING

] hereby cerify that | am an employee of the Public Empioyees’ Retirement System of

MNavada and on this {;ﬁ’"‘ day of. b et ;mi , 2015, | served a lrue and corract copy of the
foreqoing, ADMINISTRATIVE DECISION, 2015-02 via U.S. Mail as follows:

Kirk T. Kennedy, Esqg.
Attorney for Reginald Bingham
3158 5. Casinc Center Blvd.

L as Vegas, NV 89101

I

An Employee of the
Public Empioyees’ Retirement System of Nevada

ROA 004



January 21, 2015
Mecting of the Public Employvees’ Retirement Board
Agenda Item 9.1
Appeal of Reginald Bingham regarding his eligibility for Disability Retircment

Chervl Price, PERS Operations Officer:

Okay, we'll start the first one, Reginald Bingham. On May 20th, 2014, Mr, Reginald Bingham
through his attomey, Kirk Kennedy, Esq., sent a letter to PERS requesting that Mr. Bingham be
considered eligible to apply for disability retirement benefits. Mr. Bingham had inquired about
disability retirement beneflis in November of 2012 and that prompted a staff demial. T, a letter
was seit to him November 26, 2012, savig that he was ineligable to apply for disability
retirement. He was, nh, terminated from the City of Tas Vegas July 16th of 2010, and Mr.
Bingham staried to collect his service retirement benefits on March 15(h, 2011, He, um, just a
little backeround, Mr. Bingham was hircd by the City of Las Vegas on June 18th, 1993, He was
evidently involved in some litigation with the City of Las Vegas which was resolved through a
Jury trial in February of 2011, He was terminated from his position July 16th of 2010, Um, a
letter was sent 1o Mr. Bingham July 1st of 2010, informing him that he was going 1o be
terminated and if he wanted to apply for disability retirement benefits he needed to contact PERS
prior to his termination on July 16th, 2010, Um, per NRS 286.620 subsecton 1, only members
in the employ of a participating pablic employer may apply for disability retirement benefits.
Ulm, the staff demal was presented to him via letter in November and also another letter, uru, in, [
belicve, September or October of this vear. 'm sorry, June 23xd, 2014, of ths year. Stall does
aot feel that there was an ermot or inequily that occarred in this case. Uh, Mr. Bingham was not
legally eligible to apply for the disability retirement because as a scrvice retiree he 18 no longer a
membet and not in the public employ of a parbicipating public employer and Mr. Bingliam conld
Lave contacted the PERS office himsell prior do lermnination of his employvment to mquire about
disability redrement benefits. Staff is recommending a motion denying Mr. Bingham’s request
for eligibility to apply for disability retitement benelits. And 1 believe Mr, Bingham and his
attorney are here and would Hke to address the Board.

Kirk Kennedy, Esq. Attorney for Revinald Binghime.:

Thank you, Good aftermoon. My name is Kirk Kennedy, Nevada Bar No. 5032, and Mr.
Dhngham 15 prosend. L | appreciate the Board giving us this opportunity to, uh, address
this matter to, ub, see 1f we can get the, essentially the cquity discretionary power of this Board
(o allowe Mr, Bingham a disability retirement benefit under FERS. Uh, just by way of quick
background, ub, Mr. Bingham was a city emplovee as a painter from 1993 to approxamarely late
2007, In 2003 he suffered a work-related mmpury 1o his knee. Thes ijury was so severc that the
City of Las Vegas actually accommodated hirn under the Americans with Disabihities Act {or
several years until approximaiely the end of 2007, They did a, uh, a fresh fitness for duty
evaluation on the job apd position and they decided that they could no longer or they would no
longer accommaodate him and his disability so as of late 2007 he was no tonger technically
working physically with the City as the City felt 11 could no longer accommodate that disabihiy,

1 Z 2
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uh, due to some changes on the job and position, Tn 2008 Mr. Bingham attempred some re-
training, uh, but was unsuccessful, ub, as offered by the City and technically his job status sort of
stayed as it he wasn't formally lerminated and that sort of lingered on for a several, coople, two
or three vears thereafter. In the meantime Mr. Bingham had filed a complaint with the Nevada
Equal Rights Commission alleging ADA, Amenicans with Disabilities Act, discmination. He
had hired my office and T was representing him throughout the 2008, 2009, 10, all the way to the
jury trial we had in federal court in front of Fudge Mahan in February 2011, And therein this is
lhe issue, that, that, | know the stamte says, the statule says if you want PERS disability
retirement vou oot ta apply for it before your separation date. The stature 13 very clear on that.
But this, this is what happened, the letter, | actually have copies of, is actually attached to my
ictier that I oripinally sent 1o PERS, this is the letter, the notification, the July 1st letter 2010
from HR of the City of Las Vegas 1o Mr. Bingham. Now, what came about in ths letier is
what's missing, ah, first of all. this is right in the middle of the liigation, T see many of the Board
you do have this, this s right in the middle of (he litigation [ had going on, on behalf of Mr.
Ringham, with the City of 1 as Vegas. Proofl of that as you see in the first full paragraph the HR
Tiepartment says is referencing that the City Allumey Phil Byines advised that sumrnary
judgment was dented on our case and beeanse of that the mal case will go forward. The City
chose then to {ormally terminale and separate Mr. Bingham's emplovment. That’s why this
letter was generated. The problem had been that Mr. Bingham had been in liigation for, by that
time, at least two years we were in litigation in federal court. they mailed this w an address the
Cily had, uh, back in 2007, Mr. Bingham had moved to a new address in March 2010, He had
heen living at that new address for approxtmatety {our months when this Jetter came out. Mr.
Bingham never received timely notics of this letter and you'll notice at the bottom of the letter
what you don’t see, co w Kirk Kennedy, Auomey at Law. My office wasn’t notified of this and
they knew he was in [itigation, they knew he bad an attorney, they knew all communication
when you are in Jitigation generally goes through the attorneys, either through the City
Attorney’s office or thmough my office. That’s generally how it it’s done when you have lawyers
in the picture. And in this case the City took this action, prepared this letter, separated him {rom
employment. Mr. Bingham actually didn*t find out, [ can remember finding out tater, Tthink, in
Aungust or September and Lalking with the City Attorney that they had actually separated him and
fired him formally lerminated him. We ultimatety did the jury trial in federat court in Febroary
2011, The jury ruled agamst his elaim and that's why m March 2011 he formally applied for hus
regular PERS. Ul I think he, he has the years of service and the permanent mjury and worked
for a public employer for qualifications lor disability retirement but he couldn’t apply for that
specific one because the statute that we are dealing with here in Nevada says he has to still be
working there. And thig letier does advise hun that if yon want o apply for disability retirernent
vou need o do something before July 16th 2010, All of that would have happened if poar Mr.
Ringham had received this letter, had [ received this letter, had anybody of consequence received
this letler, no one did. This, this whole argument that we are presenting 1 front of vou is one on
basically lack of nolice. The statute is tine as long as you have notice of the requircments. Mr.
Binsham was not given adequate notice by the City of Las Vegas, [ don’t know why. Clearly,
the HR Pepartment knew he was in litigation, they knew he had an attorney. Phil Bvmes, the
City Afttomey, who [ know very well, knew that ul of my existence. We'd been fighting the
case now in federal court [or a couple vears., [ don't know why, it may be through neghgence or
gversight, the City didn’t just notify my office with this very same letter on July 1st of 2010 and
{then Mr. Bingham could have timely appliced for disability retiremnent. Instead he applicd for, uh,

2 s

ROA 006



his normal PERS retirement. ' We belicve there 13 a sigmficamnt difference between the two beneful
amounts. Th, Mr. Bingham stil! suffers from the injury, he has not been able (o find work, he
has been under cnormous hardship, so we are here essentially pleading to the Board under the
equity power that you do have under 286.193 uh, that the, subscetion 3, that allows this Board to
comsider in its discretion whether to grant this equitable rebict and that’s why we're Lare.
Clearty, the statute itself 15 agamnst us other than the equity power this Board has and so based on
these unique and extenuating circumstances we are asking the Board 1o, ub, grant this relief and
to grant Mr. Bingharn, who does on paper qualify for disability PERS retirement, to formally go
through the process and apply fur it and if determined that he is acceptable to grant him
tetraactive benefits all the way back to July 2010 termination date with the Cite. If there are any
questions, sir.

Thank vou very much. I'm sorry. Thank vou.

Muark Vincent:

[ was just going 1o ask stall and [ don’t sce where PERS has, ull, the Board has any ability to
deal with this in terms of an ervor or inegquity on the part of PERS,

Kimherlv Oliezie, Deputy Attorney Gencral:

What 1 would say to that, Mr. Chaimman, it T may, 1s that this Board 15 govemed by the
Retirement Act winch iz, uh, 286, Chapter 286 of NRS. You have a stanite that's specifically on
point, 286.620, thul a member has to be in the employ of an cmployer at the time that they
submit the retirement application. That was not done. Your equitable power, yes you have
equitable power, however, you know it’s, it’s imiled 1o adjust the service or correct the record
allowing the benefits of any member, retiree, emplover, beneficiary, after an ervor or inequity has
been determined. Um, why youhave . I'mn hot sure that this . Second, was
there an crror or nequity that ocourred, 1 would submit to this Board that there s no statute on
peint that requires this Board to provide notice or no statute on point that provides even the
employer lo provide notice. 3o, with regards to being able 1o retire with disability, so with that
I"m. oot sure that this Board has the powerto .

Rusiy McAllister:

AMr. Chairman, could I speak. Un, vou know I've got the thing that sticks in my, my mind here
that that makes me question is, one, 50, ul, I mean I can understand 3r. Bingham 1f he left the,
he moved and went . We are talking three years nme, um, but Mr. Kennedy
representing him and you already indicated that you, vour office received no nolification from
the Cify of Las Vegas that he had been terminated or wag going to be terminated.

Kirk Kennedy, Esg.:

Tt wits actually a swprise when [ actually found out that post July of 2010,
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Rusiv McAllister:

Does the City, on a termination notice like this, do they send, do they keep, I mean 1s it certificd
mail, is this receipt ol receipt of, | mean I pet what vou are saying Kimberly, that, that we don’t
have ~ butit’s like you can’t make decistons if vou don’t know what’s coming vour way.
How can you make a logical, informed decision about vour options and ['m assuming that there
is a fowr percent per year penalty thar he has basically had because he took a, started collecting a
benefit early because he's disabled without the ability to apply for a disability retitement that we
afford to people, as we know, we just discussed the disability policy, we have afforded 1o a lot of
people for a lot of reasoms who filed in timety fashion. I'm assuming that Mr., it’s tough to
assumme, but, but Mr., Bingham would ve had the oplion certainly to do that had ke known.

Mark Vineent:

1 can also argue that it would ve been Mr, Bingham's responsibilily 1o notify his employer that
he had moved, otherwise how’s the emplover suppose to know how to reach him so_ .

Rausty McAllister:

I'mn assuming all conmmunicarions going through Mr. Kennedy and Mr. Kennedy™s his legal
representation.

Mark Vincent:

I don’t koow that there is any regquirement to do that. (silence) Audrey.

Audrey Noricga:

Might T just add that given some some deals that we Just recently addressed that came before the
Roard, it was very clearly determined that the employee has just as much of a responsihility to do
their follow through as the emplover does.

Rusty McAllister:

Along with those appeals we made adjustments to the penaliics {or the employees too.

Aundrey Noriepa:

We didn’t adjust the penalty we Just adjusted the payment.

Multiple voices/comments at one fime

Audrey Noriega:

But we did not overnide the statute or the responsibility.
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Rusitv McAllister:

You are correct. But we made the payment so de minimis thal it would not be a huge financral
impact to those cmployees or former employees.

Andrev Noriega:

Tn this case if we. a5 a Board, I, this s fust my opinion nothing more, 1f we as a Beard chose to
nol reconunend staff or not follow staffs recommcendation and allow sorneonc afier the fact,
because that’s really what this is, to apply for disability retirement when al no time prior to that
and from what I'm understanding for many years prior he did have an ilipess or an injury that
was prohibiting him from being able 1o effectively do his job because he was covered under
ADA and stuff, at some point for many vears prior there were many opportumties to obtain
disability information.

Mark Vincent:

I'd like to make another comment on the two cases that we were just talking ahout, we had an
extensive discussion here in the Board. Boardroom abowt the employvers responsitnlity and how
really if thore, if Mr. Bingham was harmed becaunse the City didn™t do something properly, then
this course of aclion should be apainst the City not against, not against PERS. We talked about
that in that particular case as well guite cxtensively.

Rusiy McAllister:

And with those previous cmployees and the previous appeals, we did not recommend to those
employees that they go file suit against the State of Nevada, their employer. We basically took it
upon ourselves to help them.

Audrey Noricga:

Because. ..

Mark Vineceni:

I’m not sure that's entirely aceurate.

Audrey Noriega:

[ don’t know but. .

Mark Vincent:

There's a tot of diseussion but...

; 2
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Audrey Noricga:

I did argue pretly strongly that 1 felr that the employer was just as responstble in the other
giluation . ..

Pratr

I agree.

Andrev Noriepa:

Granted we didn’t have anyvthing we the Board could ter That.

799

[ agree.

Audrey Noriega:

In this zituation of a disability though, 1 really do think 1t's snuch more cut and dried. And that
when you. ..

RBusty McAllister:

[ would respectiully disagree.

Audrey Noriega:

Why?

Rusty MeAllister:

Crhver the course of time, uh, my expedence over the course of ime with the workers’
compensation system in the State of Nevada, and especially with employers, we passed law years
ago requiring them to send, because what we were having was they wore, they sald we sent stuff
out in a timely fashion wher i fact the emplovee never received it, they would deny a claim and
the employee would never know sbout it. We changed the faw back then, back in 2001 2003,
requiting emplovers to send a certificate of mailing just to prove that they sent it because they
weren’l domg it. They argued that, uh, certificd mail was too expensive but they would pay for a
certificate of mailing on stalf because third party administrators for workers” compensation and
emplovers were taking it upon themselves to affect the hives of mpured employees. So we
changed the law,

Auvdrey Noriega:

T am teally familiar with the workers™ comp issue.

: . F
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Mark Yincent:

Dravid, you had your finger up.
David Olsen:
Yeah, NRS 286.190 that’s in our packet says our error and inequity section has to do

with the reliance on something done by, by PERS and I don’t see where we made any the System
hasn’t made any representations that were 1ncorrect.

Mark Vincenl:

That's sott of my point.

Kirk Kennedy, Esq.:

I1' I may. actually the statute says reliance ot representations made by the System or by the public
employer. So the statute is putting that either against PERS and or against the public employer.
In this case the City of Las Vegas. We're not arguing that PERS did anything wrong; we're
arguang that the City notice and the statute clearly references the public employer may have
that exposure for failing to in this case give that proper notice. I'm sorry. [ didn’t mean o speak
out of turn.

Kimberly Gkerie, Deputy Attorney General:

If I may Mr, Chairman, it doss also reference NRS 286,288 which states, the last, the last 11 looks
Yike the last sentence there, the System is responsible for any Inaceurate or misleading
inlbrmation provided to anv person or agency by an officer or emplovee of the System bul 15 not
responsible for inaccurate or misleading information provided by an officer or employee of a
participating public employer or any other parson.

Mark Viocent:

Any other comments? Questions?

Clhiris Collins:

1just have a comment Mr. Chaimuan. 1 have a tremendous amount of sympathy for Mr.
Bingham but T do, is there a policy within the City of Las Vegas that you have 1o keep informing

them of where you reside?

Mark Vincent:

1 dom't know.
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hris Collins:

Okay. 1 know we bave one where I am employed and we have to have an address and a phone
number in all files. So, [ mean if the lelter was scnt to the wiong. ..

Mark Vincent:

I mean off the top of my head it would be silly for an employer not to have a policy where it says
that you have to keep us informed of your address otherwise we can’t correspond with you but

Multiplc voices/comments at one fime

Chris Colling:

When Mr. Bingham filed for his PERS benefits in 2011, he was already tertninated but that’s
when he should have made his arcument as o a disability retirement, not, not in 2015, T
probahly could’ve supparted it in 2011; I mean I sit here today and T don’t see how t can support
kol

Mark Vincent:

Anyitung else?

Kirk Kennedv, Ezq.:

Could I just add one, one last thing?

Moark Vinceni:

Sure, go ahead.

Kirk Kennedv, Esq.:

Tao answer Board Metnber Collins' question about the iming of this, after the jury trial resulin
federal court, we appealed that o the Ninth Cireuit, so we were stil] in linbo appealing the Ninth
Circuit decision. That case at the Ninth Clrcuit, that’s a two vear oxdeal. We didn’t get a result
back from the Ninth Circuit, which denied our appeal, until T want to say 1n early 2013 1f I'm not
mistaken. Around the same time, shortly after that is when we slarted looking at what other
avenuess were out there and so we were still thinking thal perhaps the Ninth Cirewt wouald
overtun what happencd in federal court and we'd still have action so to speak on fus disability
case, his ADA. case. That's why he dida’t, uh, at that {ime, cven if he applied in March 2011, T
hear the same argument that ke didn’t apply for it before he was separated, but the argument is
s1ill there, but if vou're wondering how much the time that's gone by, In 2013 we got the appeal
result, and there is the lingering question why didn’t we sue the City. Actually Idid sue the City,

3 2?

ROA 012



the packet right here, and the City of Tas Vegas argued in district court in {front of Judge Nancy
AIf in Department 27 and, uh, eariier this year, that oh no these claims are related to the
disability claim so you're precluded on the concept of res judicata. In other words, this should
have been the fedzral case which we already had the [cderal trial and, n other words, nobody,
every door is closed for Mr. Binghamn. So we can't go back to the City. The courts denied that
effort, we’ve been Lo lederal court and a jury has heard his ADA claim and [or diflerent reasons
fonnd against him. The Ninth Circuit upheld that and so that sort of brought us here. Lh,
perhaps 1 could’ve, we could ve gotten on this a little eurlier than 2014, May 2014 15 when I first
brought this to PERS™ atiention. I think, what it was, was 1 was waitmyg for a result on the state
case. In [act, that decision came down i, T think, fate April or early May 2014 and after that,
that™s when 1 wrote the letler to the PERS Board staff. If you are wondering about the gap in
time, that's it. For whatit’s worth, thete it 1s, there 15 a few cents,

Mark Vincent:

Appreciate it. Anything clse? Anyone want to make a motion?
Kathy Ong:

Mation o follow stalls recommendation.

Vote took place.
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These minutes are a draft subycet to approval by the Retirement Board
at their regular meeting,

PUBLIC EMPLOYELES' RETIREMENT BOARD EDIICATION SESSION AND
MEETING MINUTES FOR

Wednesday, Janary 21, 2015

The agenda for this meeting was malled to every public emplover, the news media, and other
groups and individuals as requested.

January 21, 2015
Lducation Scssiom

The Retirement Board Education Session of the Public Emplovees” Retirement Board mesting was
called to order by Chawrman Vincent at 10:00 a.m., Tanuary 21, 2013, in the PERS® Board Room,
5820 South Lastern Avenue, Suite 220, Las Vepas, Members present: Mark Vincent, Chris Collins
Kathy Ong, Al Martinez, Rusty MeAdlister, Audrey Nonega and David Olsen. Members absent:
MNone.

E

1. PUBLIC COMMENT
There were no public comments oflered.
5 EDLCATION TOPIC

2.1 Staff reviewed PERS' investment philosophy with the Retirement Board.

3. PLBLIC COMMENT
There were no public comments offered.
4. RECESS

Chaimman Vincent recessed the meeting at 11:34 am.

Tamuary 21, 2015
Board Meeting

The Retirement Board meeting of the Public Employees” Retirement Boand was called to order
by Chairman Yincenl at 12:03 pan., on January 21, 2013, in the PERS® Board Room, 5820 South
Eastern Avenue, Suite 220, Las Vepas. Members present: Mark Vincent, Chns Collins, Kathy
Ong, AR Martinge, David Olsen, Audrey Nonega and Rusty MceaAllister, Members absent: None.

i PUBLIC COMMENT

There were no public comments offered,
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Retirernent Board Meeting
Jaauary 21, 2015 Page 2

2. DISABILITIES

-

2.1

Tor the record, Dravid Olsen disclosed that Yvonne Pontsler either wotks ot
worked for the same amployer as himselt but he did not feel that would impair his
vote, Chris Collins disclosed thatl Jennifer Blasko, Heather MeCleery, Jeannetic
Hartzell, and Willtam Oettinger either work or worked for the same cmployer as
himself but he did not feel that would impair his vote. Al Martinez disclosed that
Desiree Brown, Martha Detloff, Donald Hauth, Mark McNeely, Guy Robb, and
Charlens Shea either work or worked for the same emplover as himself and one
individual 15 known to him but Mr. Martinez did not feel that would imwpair his
vote. Audrey Noriega disclosed that Suzzie Bradshaw, Lydia Gedje, Patricia
Robledo, Beverly Smith, Joyee Williama, and Mary Carpl all wotk or wiorked for
the same emplover as herself and one individual 1s koo to her bul she tid not
feel that would imparr her vote. Mark Vincent disclosed that Raymond Caswell,
Randy Gray, Tracie Mathis, and Ingrid Williams all work or worked for the same
emplover as himself but he did not feel that would impair his vole. Rusty
MoeAllister disclosed that Randy Gray and Tracic Mathis both work or worked for
the same employver as himself but he did not fee] that wiould rmpair his vote,

On mation of Kathy Ong, the Retirement Board voted unammously to:

1. Approve permanent and total disability retirernent for: Lolita Belton,
Jenmfer Blasko, Suzzie Bradshaw, Nickey Brooks, Desiree Brown,
Ravmond Caswell, Bradd Davidson, Martha Detloff, Bryan Dickson,
Kathryn Elverum, Lydia Godje, Randy Gray, Donald Hauth, Dena
LeGros, Tracie Mathis, Heather MeCleory, Mark McNeely, Carol
Murphy, Christopher Mycers, Jayne Peters, ¥vonne Pontsler, Guy

Raohb, Bettie Robertson, Patricia Robledo, Charlene Shea, Debra
Stzemore, Douglas Steward, Diana Valencia, Yemane Weldevesus,
Ingnd Williams, and Shawn Wood.

2. Approve reemployment requests by disability recipients: Richard
Baticn, Jeanette Hartzell, Angelina Jefferson-Das, David Kohlmeier,
William Octtinger, Beverly Smith, Tovee Willlamson, and Keyotla
Wilson-FPorche.

3. Deny the reemployment equest by disability recipient Mary Carpi.

5. DIVESTMENTS

~y

3.

1

Staff reviewed the selection process for an investment consultant to conduct a
Second Opinion Review on PERS® Investment Program. This review s required
by Board policy o be conducted every 10 years. Staff is recommending the
Retiremert Board retain Wilshire Associates to perfonn the review. On motion of
Kathy Ong, the Retirerment Board voted unanmimouasly to retain Wilshire
Associales for the purpese of performing a Second Opinion Review of PERS
mvestment program. ' 5
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Retirement Board Meeting
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1.2 There were no recommended chaoges o the Interim Investment Directives for
PERK", LS, and JRS funds.

4. BOARD

4.1 Michelle Hilcher of Cortex Applied Research presented the results of the Board's
annual sel~assessment report for fiscal year 2014, After discussion, on motion of
Rusly McAllister, the Retirement Board voted inamimeousky to accept the Board
Self-Assessment Report for Fiscal Year 2014, as submitted.

42 Michelle Hilcher of Cortex Applicd Research presented the annual Retirement
Board Governance Compliance Report for Fiscal Year 2014, After discussion, on
motion of Kathy Ong. the Retirement Board voled unanimously to accept the
2014 Governance Report prepared by Cortex Applied Research, Inc., as
subimitted.

43 Un motion of Rathy Ong, the Retirement Board voted 6-veas and 1-abstention to
approve the minutes of the Retirament Board education session and beard
meeting held December 10, 2014, as submitted.  Mark Vincent abstained from
voling on this ttem as he was not present al the December 10, 2014, meeting.

44  There were no recommended changes to the Retirenent Board meeting dates.
4.5  Onmotion of Chris Collms the Retirement Board voted unamimously 1o change

the March Retirenment Board educarion topic from Private Real Fstate to Police
and Firefighters’ Retirement Fund Advisory Commitice Review.

ACCOUNTING

L4y

& Staff reviewed the Budget Varnance Report. On motion of Kathy Ong, the
Retirement Board voted wnanimously of those present to accept the Budget
Variance Repott, as submitted. Mark Vincent was absent for this volte.

6. ADMINISTRATION

6.1  Staff reviewed the proposed modifications to PERS’ Official Policics dated
Sepiernber 2012 and requested authorizalion to notify employers of the proposed
changes. Most of the changes discussed were to amprove our pelicies on the
process for disability retirement. Chatrman Vincent thanked Rusty McAlhster,
Chris Collins, and David Olsen for participating on the Sub-Committee that
revicwed PERS’ Disability Program. Sub-Commitise Chairman thanked the staff
and his fellow Board members for their time and energy expended on the review
of PERS” Disahility Program. On motion of Rusty McAllister, the Retirement
Board voted unanimously to amhorize staff to notify emplovers of the proposed
modifications to PERS’ Official Policies dated September 2012 in accordance
with NRES 286.200. )7j
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Retirement Board Mecting
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6.2 Mo action was taken on this ilem.
T LEGISLATION

7.1 Prefiled Assembly Bill 3 - this bill increases the Retirement Board [rom 7
members to @ members and was requested by Assemblyman Kimer. Staff
reviewed the legislative history of the number of Board members and membership
composition of the Retizement Board. After discussion, on motion of Kathy Ong,
the Retirement Board voted wnamimously 1o adopt a posilion n opposition to
Assembly Bill 3, as submitted.

7.2 Drefiled Senate Bill 12 —ihis bill changes the PERS” Assistant Investment Officer
title to PERS™ Chief Financial Qfficer and was reguesied by PERS, On motion of
Kathy Ong, the Retirement Board voted unantmously 1o adopt a position in
support of Senate Bill 12, as submitted,

Prefiled Senate Bill 69 — this all provides that if a member of the Tudical
Retirement System is age 55 and has at least 27 years of service they may retire,
removes the sunset desirnation for critteal lzhor shortage 1n the Semor Judge
Program, and reduces the minimam required peniod before the acceptance of
employment of 6 months to 90 days after the effective date of the retirement of
the justice or judge. This bill was requested by the Nevada Supreme Court. After
discussion, the Retircment Board deferred action on thos item until staff conld
work with the Chief Justice Hardesty on the costs associated with these changes
o the Judiciad Reurement Svstem,

|
Lad

7.4 Staff provided the following update {or the 2015 [egslative session:

|. BDR 2632 Assembly Guvemment Affairs — Revises provisions
coverning the membership of the Public Employees” Retirement
Board. This BDR was added Lo stait’s tracking list.

3. BDR 4384 — Public Employees’ Retirement System — Revizes

provision governing the Public Employees’ Retiremnent Systemn. This

BDR was withdrawn from the BDR list.

BDR #1835 has become prefiled Assembly Bill 3.

BDE #3853 has becorne prefiled Senate Ball 12.

BDR #45%6 has become prefiled Senate Bill 09.

LA ds e

8. RATIFICATION AGENDA

On motion of Kathy One, the Retirement Board voted unanimously to approve all ilems
om the Ratification Agcenda, as submutted:

8.1 Approve the Administrative Fund disbursernents.

82 Approve the personnel action takets stnee the last report. 3 C{t’
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83 Approve the Phase-In Apreement between Trickee Meadows Communtty

College and Lucy Dawis effective January 1, 2015,

9. APPEALS

ot

Staff provided the background information on Mr. Reginald Bingham's appeal for
disability retitement eligibility. Mr. Bingham was employed by 1he City of [.as
YVeeas from June 1993 wmil July 2010, A [etter was sent to Mr. Bingham by the
City of Las Vegas on Tuly 1, 2010, informing Mr. Bingham of his termination and
that if he wanted to pursue djsability retirement through PERS, he must do so
prior to his termination on July 16, 2010. The nature of Mr. Bingham’s disahility
15 not known to PERS, Mr. Bingham applied for semvvice retirement on March 15,
2011 and he has been receiving a monthly benefit ever since. In Novernber 2012,
Mr. Bingham inquired abouot disability retirement benefits and a Jetler from PERS
informed him that he was ineligible to apply for disability benefits because
pursuant to NRS 286.620(1%, only members in the employ of a participating
public employer may apply for disability retirement benefits.

Mr. Bingham's attorney Kirk Kennedy addressed the Board regarding My
Bingham’s timing and histoey of contacting PERS on disability retirement. Mr.
Bingham had been involved in legal action against his employer and reporied that
Mr. Bingham had never received the July 1, 2010 letter from his emplover. This
is the letter that explained 1o Mr. Bingham that he needed to apply for disablity
retirernent from PERS prior to his termination on July 16, 2010, Mr. Kennedy
also mentioned that the Tegal case Mr, Bmghan was involved n was not settled
untl] 201 2.

The Board asked the Deputy Attormey Genoeral what latitude the statutes offered
for Mr. Bingham’s appeal. The Deputy Attomey General responded that the
statute 1s clear and unbiascd that in order to apply for disability retremoent an
individual must be currently employed by a public employer. Mr. Bingham has
not been emploved by a public employer sines his separation from the City of Las
Vegas in 2010. In this regard, Mr. Bingham is not elimble o apply for disability
refirement.

After discussion, on motion of Kathy Ong, the Retirement Beard voted
unanimously to deny Mz, Bingham's request for elimibility 10 apply for disability
retircment,

Staff provided the background information on Ms. Kathy Dunne’s appeal for a

watver on her benefit overpayvment accounts receivable. In Septernber 2014 any

audit of Ms. Dunne’ s account was conducted and 1l was discovered Lhat a

substantial overpavment of her benefit had occurred due to her reemployment as a
teacher with the Clark Couaty School District. Ms. Dunne retired on February 2,

2006, with over 15 vears of service. Ms, Dunne reenrolled into a PERS’ chgible
position effective August 20, 2008, NRS 286,325 states: “A retired amploves

who accepts employment in a position eligible for mambership may enroll in th )/
Systern as of the effzctive date of employment. As of the date of enrollment: {_a;?
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The retired emnployee forfeits all retirement allowaces for the duration of tha
smplovment.™ Also, the emplover and the retired emplovee did net notify the
syslem in wnting within 10-davs per NRE 286.52002% which stales: “The retired
employee and the cinployer shall notify the Systern: (a) within 10-days after the
trrst day of an employment.” Neither Ms. Dunne nor ker employer notified the
Systern of her reemplovment.

Bascd on this information, it was determined that Ms, Dinne’s PERS® benefit had
been overpaid from September 1, 2008 through Augnst 21, 2012 in the grogs
amount of $70.541 38, Evidently Ms. Dunne was under the impression that she
wias working under a critical need position as a science teacher, Unfortunately,
Ms, Dunne did not qualify for the critical need position due to her retiring in 2006
with an carly retirement reduction. NRS 286523 (234} exempts a retirce from
recinployment restiictions as long as the retiree 1= filing a position of critical need
and as long as their retireiment benefit has not been actuarially reduced. Ms.
Dhnne’s benelit was actuarially reduced as she was not fully clizible to retire.

Ms. Dunne explained to the Board that she understood from her employer that she
way l1llmg a entical needs position as a science teacher and that she could
continue to rzeeive ber benefnt because ot thiy. Her employer knew that she had
retired and was coming back to work. She was not aware that she bad to notify
PERS when she returned to work.

During discussions with Ms, Dunne at the meeting it was detenmined that she has
since suspended ber retirement benefit payment and ts currently working for the
Clark County School Distnet. The Board direeted staff to meet with Ms. Dunne
to review her account and present all her options once she retires so she can be
aware of the possible scenanos. Staff is happy to work with Ms. Dunne and
counsel her on her account.

For the record, Audrey Noriega disclosed thal she has no personal involvemem
with Ms. Dunne’s case but it does involve the same employer as herself,

9.3 Staff provided the backeround information on Ms. Donna Marinch’s appeal for a
remnbursement of her purchase of service funds in the amount of $3,399 83, Ms.
Mannch began working for the Clark County School District as a teacher on
Janvary 24, 1983, Her goal was to work until she had at lcast 30-vears of service
credit in order to retire withowt an early relirement dedoction. She was counseled
on several gecasipns since 2010 that her 30-vear date would be September 12,
2013, provided that atl her reporting {om her employer is accurate and current,
and that she continue to earn full time service and have no potiods o[ leave
without pay.

During the prelimipary caleulation of Ms, Marinch’™s retirernent benefit, it was
discovered that her service credit was overstated in her first vear of employment.

The reporting was misinterpreted and it was not understood at the ume that Ms,
Marinch was a full-time teacher who was hired in the middle of a school vear } é

where she received sermviee credit based om her hire date and contract with the
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Clark County School Distrzct. Instead the reporting was interpreted as a part-lime
emplovee. Ms. Marnnch’s termination date was Ociober 4, 2013, Due to My,
Marineh’s termination date and the application of her contract payout, her
cilcctive date of retirement was November 15, 2013, With this effective date of
refirement, Ms. Marinch was I-month and 5-days short of 30-yvears. Upon
notification of these account details, Ms. Marinch purchased 1-month and 5-days
for an amount of $3 399 83 in order to achicve 30-vears of service credit and
retirc without an early retirement reduction. Ms. Marinch has since requested
PERS’ reimburse her purchase amount due to the error.

Mz, Marinch's request 1o refund her purchase in the amount of $3,59%.83, directly
conflicts with the provisions of the Retirement Act. Refund of contributions may
only be made under the authority of NRS 286 43(. TInder this statutc only
members may tefund contribunions. Retirees are no lonoer members. In addition,
{his secnon requires that all membership nights and service credit are cancelled
upon a sefund. Thas would no fonger entitle Ms. Maringh to a retirement
allowance.

»(s. Marinch addressed the Retirement Board saying that she did not know where'
the crrer ocewred and wondered why she had to pay for the ciror. Stall
responded that the error occurred in 1983 and staff 1s not sure if the error oceurred
by the emplover or by PERS. i was during 4 time before the current computer
svstern and 1t was an interpretation error. When Ms, Marinch retired the errors
were found and corrected in her accomnt which is why she purchased to 30-vears
s0 she would retire without a reduction.

For the record, Audrey Nornega disclosed that she has personal ivolvement with
this case and for that reason she will abstain from the voto,

After discussion, on moiton of Mark Vincewt, the Retirement Board voted 6-veas
and J-abstention to deny Ma. Marinch’s request for the reimbursement of her
purchase of service credit in the amount of $3.599 83

10 DENIALS

11.  REPORTS

12.  PUBLIC COMMENT

12.1  Yaura Leavin of AFSCME Local 4041 Retiree Chapter provided the foilowing
public comunent on PERS' legislative items:

“AB 3- Opposed, SB 12-Newrral as Written, §B 69-Neutral as Written ™

77
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"The PERS Board has had a long tradition of public employee supervision
af the public frust. If private individuals are placed on the PERS Board
through the wltimate passage of AB 3, the poreatial for conflicts of
mterests could arise, marring the historical record of able stewardship by
Jormer and awrent public employees in managing what has come to be
knuwr as one of the most stable such vetivement funds in the counmry;
st www masra. ore Filese State-Specific/ NevadaiNevada 1 311, i (See
tilial overview conclusion af poge 61,7

12.2 The Deputy Attorney General announced to the Board thart this was goine o be
her final Retiremem Board meeting as she has taken a hew position as Tuvenile
Muster. She thanked the Board for the opportunity to work with them and
appreciates the time she has spent as PERS® Deputy Atiorney General.

(2.3 Admustrative Report by Staff:

Fxecutive Officer: ll, The Executive Officer mentioned that she
had met with the Treasurer and with
Assemhlyman Kirner separately regarding
the 2015 Legisiative Session. Both
meetings went very well.

2. The Lxecutive Officer reported that she met
with the Governor’s Deputy Chief of Stafl,
Chns Wielsen, to discuss the stalus of PERS
and the meeting went very well,

3. The Executive Officer stated thal PERS”

Budget wall be heard in the Senate Finanee
Committes on February 3 at 8:00 am and
in the Assembly Ways and Means
Commities o February 9" at 8:00 am.

4. The Exceutive Officer mentioned that

PLERS' Executive Staff met with the LCR

Analysts assigned (o Senate Government

Alfans and Asscrnbly Government Affairs

and that the mecting went very well,

The Execntive Oflicer reported that she will

rneet with Segal Consulting nex{ week for a

planning meeting that wall include

preliminary review of GASE 68 on
emplover statenicnis.

6. The Executive Officer stated that she will be
discussing PERS® Deputy Attomey
General's position with the AG’s office
tomomrow. She thanked Kim Okezie for her
service to the PERS’ Board. Staff, members
and heneficiaries and wished her well in her

new position. J) d7
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124 Comments or questions from the Retirement Board members:

Mark Vincent: 1. Chairman Vincent thanked Kim Okezie for
her continaed service and dedication 1o the
Board and stadf. He wished her the best of
fuck 1n her new pasition.

Chris Collins: 1. Vice-Chairman Collins mentioned thai
board member Rusty MeAllister and himsefl
will be staving up m Carson City during the
2015 Lemskative Session,

3. ADJOUENMENT

The meciing was adjoumed by Chairman Vincent at 3:04 p.m.

The following 15 the time schedule for the meeting:

The Retirement Board education session held on fanuary 21, 20135, was called to order at 10:00
a.m. by Chairrnan Vineent and recessed at 11:34 am. The Janvary 21, 2015, Relirement Board
meeting was called to order at 12:03 p.m. by Chairman Vincent and adjourned at 3:04 p.m. by
Chairman Vincent

F
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Betirement Board \ Execulive Siaff
Mark B Viaczn ” Tina M 15
Choman Execulive Giffines
Cheas Cullins

Wiee airmar Chkoezl Prics

Mpcralans OTicer

Al Mg
Razby mieall Hewe Zdv miluan
Acrdrey Hore Irwwslomens e
Tagwic Cisen
Eetherine Gzig,
Memorandum
T Retirement Board
From: Staft
Flate: January 9. 2015
Re: Dhsability Elipibility — Reginald Bingham

n Meay 24, 2014, Mr. Reginald Bingham through his attorney, Kirk T, Kennedy, Esq.. sent a
letier to PERS requesting that Mr. Bingham be considersd eligible to apply for disability retiremem
henefits. Mr. Bingham had inquired about disability retirement benefits in Wovember of 20172 and
was sent a letter on MNovember 24, 2012 that be was not eligible for disabiiity retirement benefits due
to being terminated frem his employinent with the City of Las Vegas oz Tuly 16, 2030, Also, Mr.
Bingham started to cellect his service retirement benefits on March 13, 2071,

Mr. Biegham was hired by the City of Las Vegas on June 18, 1993, He worked as a pajnder
and utility worker. Evidenily. Mr. Bingham was tnvolved m litigation with the City of Las Vegas
which was resolved through a jury trial in February 2011, Mr. Bingham was terminated from his
position with the City of Las Vepas on Fuly 16, 2010, A letter from the City of Las Yegas to Mr
Bingham was sent on fuly 1. 2010 informing Mr, Bingham of his terminarion and that if he wanted
o pursue disabilily reticement through PERS, he must do so prior to his termination on July 16,
2010, The nature of Mr. Bingham’®s disability is notl knpwr.

Mr. Bingham applied for service retirement on March 15, 2011 and he has been receiving a
monthly beneflt ever since. In Novemhber of 2052, Mr. Bingham inquired about disability retiremert
bemefits and a letter from PERS informed him that he was ineligible to apply for disability beaefits
beeayse, pursuant to NES 286 62001}, only members in the employ of a participating public
employer may apply for disabality reticameni benefits.

MNES 286, 190(3) provides that the Public Emplovesy” Relirement Board may:

Adjust the servies or comreet the records, allowance or benefits of any
member, retired employes or heneficiary afler an smor or inequity has
been determined, and require repavment of any mooey determined 10 have
bean paid by the System i error, i the monay was paid within 6 vears
belure demand of its repayment.

SEP0 5] Bastero fowrnae, Suile 220 63 W e Lan: TdEE W, Washington Averie, Sorte D50
Las Wegas, BV ERILF Carson Cicy, KW AR 1as Vigas WV EI12E
IO JRG-5500 TR AETLAIN 102N ARE-5000
Fao: [702) 675-6934 Fan: (77318875121 Fa: 17000 S0d 0257
Tl Eres [-3GGATE-T7GR Woebsile, anew DYpCrE.aTy

Z
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Retirernenl Board Mecting - Appeals

Retirement Board Memorandum January 9, 2015

Appeal of Reginatd Bingham [Page 2

MRS 286 1504 provides:

As used inthis section, “smor or inequity” means the existence of
extenuating circimnstances, including, but not limited to, a mamber's
reasoriable and detrimental refiance on representations made by the
Systerm or by the public smplover pursuant to WRES 286,288 which prove
to be erroncous, or the menmal ncapacify of the member.

Staft does not fee] theee was an croor or inequity that occurred in this case. Mr.
Bingham ig not legally eligible o apply for disability retirement because, 45 a servjee
ratirse, he 15 no longer a member. and he is cot i the smploy of @ participating public
emeployer, Mr. Bingham was notified by his emnplover reparding his fermination and the
nuid 1o apply for disability retirement benefits if he so chose prior w his wrmination date.
Also, Mr, Bingham could have contacted the PERS office himsell prior (o the termination
of hi= employment 10 inguire abhot disability retiremrent benetits,

RECOMMENDATION: Motion denying Mr. Bingham's request fur eligibility to apply for
disahility retirement benafiis.

) 2/
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Retirement Bnard Meeting - Apprals

i K NCE DTS

May 20, 2014

fetrement Board

NV PERS

583 W. hye Lane
Carsan City, WY 89703

RE: Request for Board intervention and Hearing
Dear WV PERS Board:

[ am cinmsel for Mr. Reginald Bingham, a former City of Las Vegas employes, who has receivad
his PERS netitement benefits since March, 201 1. Mr. Bingham was previously involved in
litigation agzinst the City related to his clabmeg of disabifity discriznmation under the Anvericans
with Disabilities A, said lifigation resolved trough 8 jury frial m Februry, 2011, Mt
Binghem is disabked, and romains so, fom a work related injwry o 2007

While his case was pending iy federal caurt, the City of Las Vegas tenrminated his employment in
Fuly, 2010. They sent himn the aceompanying letter dated July 1, 2010, which advised him of his
termination date of Taly 16, 2610, and that he pwst spply for PERS disability resirement hefore
s sepasation. See, Julv | Letler, attached.

My, Bingham did not timely receive this adviserment letter from the City, a5 be hed changed
residepce addresses. The City alse did not copy my offfice with this lerter or pUt me on notice of
the requeements 1o apply for disabslity retirereznt.  Given thar Mir. Bmgham & not receive the
attached letier, he was not aware nor advised of the requirements o apply for disability based
retirernent defors it Joly 16, 2011, terminaton from the Ciry.

In Ngvember, 2012, vpon his inquiry, NV PERS sent Mr. Bingham a lezer Indicaning that since

he: did not apply for the disability refirement before his terinination from the City, be was not
eligible for disability retrernent under NRS 286.620. See PERS Leaner, 1172602, attached.

RECEIVED
Page ] of 2 Wt 24204

i v i e ws - PERS of Wovards
Bi5 5. Casing Center Bbed. = Las Vegas, MV 89100 = Prone: T02.3585.5534 « Faesmile: 7023351869

: 77
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Hedrement Board Meeting: - Appeals

Due to the failure of the City 10 properly notify him ot his counscl shout the requiremants to file
for disability retirement before his termination, M. Bingham has suffered greatly and bas been
wrongfully demied the ability to apply for and recsive disebility retirernent. Mr. Bingham
qualifies for disability retitement consideration, however sinces be did not apply for it poor to his
termioation, PERS has taker: the position that he is prohibited,

Under NRS 285.190(3), the NV PERS Retirement Board kas the inherent authority and
discration to comect emors or mequities related 16 a strvice member's benefits and entidement to
such begefits. On behalfof Mr. Bingham, we would request that the Board allow a heaning er
other process to present our case and request that Mr. Binghem be granted the right to reccive

disability recirement benefits based or his extenuating cinumstances.

1 would appreciate a response within the next ten days reperding the process to request 2 heating
before the Board and smy other procedural reguirements to obtain equiteble elief from the Board
for Mr. Bingham's sitpation based on the mthority granted nnder NRS 265, 19003}, Thank youi

Yours muly,

i,

KETEfh
Ene,

cc: Reginald Bingham

Page2of 2

L1

RECEIVED
JU 24204
PERS of Novads
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June 23, 2014

Kitk Kennedy, Esq.
815 Casmo Center Blvd.
Las Yegas, NV 39101

Dear Mr. Keanedy:

[ am in receipz of your letier dated May 200, 2014, regarding Reginald Bingham and the
request for Board Intervention and Hearing. A review of the fle indicares tan Mr. Bingham
terminated his employment with the City of Las Vepss Indy 16, 2010, Ttis the respensibility of
the member or their employer o cortact PERS in oeder to inguire sbot disebility retirement
eligibiliny.

NRS 286,620 states that members who are anable te petform: their job duties duc to a
permanent physical or mental siluess may apply for disability retirernent if the member has §
years of service and the member is still in the employ of 2 Nevada public employer at the time of
appticarion for disability retirement benefits. Disability rotirernent bepefits are caloilated as if
the meenther is age eligible for regular retiremisnt benefits and therefore, there is po redustion for
age.

Mr. Bingham became ap inactive member of PERS due to hit teymenation with the City
uf Las Veges on July 16, 2010. Mr. Bingham also applied for retirement bencfits cffective on
March 15, 2011 where his benefi! was reduced for early retimment prior to age 60 at that fime.
Mr. Bingham is not eligible to apply for disability reticement benefits after the date of
lermuratios with 2 Nevada pubiic employer.

PERS staff does not bave the zuthonty to allow Mr. Bingham 1o appty for disability
retirement benefits due 1o hus inelipibility. However, any person whase request has heen denied
by staff reay request an appesi of the dezision to the PERS Board. Claims of eror o7 inequity
thall be syhmitted by the Board if thers is 2 compe!ling reason that an ervor or inequity exists.
Firor of msquiry rrisans the odstimes of extenuating circumstances including, but aot limited 1o,
& member’s masonable and detrimental reliance on wpresentations inade by the system or by the

public employer that prove tn be crroReous. %CMD

JUL & 4 205
BERS of Nevadz
FXE} 5. Eavam Avenee, S 220 51 W, hye L LS W, Wasmgon Avenue. Suids 150
Lan Vs, SV D110 Carson iy, NV §9303 Lz Vg, WY $WIIE
(T2 4853000 [775) S H 2200 { TS A B2
Fax: CHE2pEFE-5534 Face 7750 £22-5 131 Fux. CHIY 3040557

Tak Fiex: |-$66-473. 7168 Wektite- v, s, g

o
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¥ KikKenpedy
Taz23 2614
- Page 2

If you wish to parsue an appesl o the PERS board, please submit 8 letter to the sy stern

regarding the envor or inequity that bas ocourred and what setion you wish the Board to take on
your client's hehalf '

Should you have any questions, pledse contact me ot 1-866-473-7768, ext. 222,

Sincerely,

G 425820

Cheryl Price
Operations Offices

RECEIVED

U2 4k
PERS of Mavads
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Tanuary 7, 20H 3

Reginald Bingham
3622 Gibbous Moon Drive
Las Vegas, Nevada 39129

Pear Mr, Bingham:

This Tetter 15 in regord to vour appeat being presented 1o 1he PERS Board ot thiir
January 21, 2013, mecting at our Las Vepas offf
2200 Pleuse plan 1o be a1 (he

Board beiween 100 pum. and 2:00 p.m.

PERS othee al 00 pom. This item w

Stenr i dues
i calanc 4 bz

ce, located al 5820 South Eastern Avenue, Suite
ill be presented 1o the PERS

should vou have qny further gueshons. please contact our affice at {F75) 687-4200.

Sincerely,

(4

Cheryl Price
Crperations Otficer

al

mirk T. Kennedy, Fsq.

gad

RN Faddoiae Averiue, Sue 1M
[ Wonds, WV RsL Y
1712 B
O e kR B Y R

IW Ny dane
Carsam Sy, WY RUEn)
AT T
Faw: 1375 GR350 31

Fall Frces 12564131708

Wehstle: i nvpers g
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STATE OF NEVADA

OFFICE OF THE ATTORNEY GENERAL

150 North Carsen Street
Carson City, Mevada 837014717

CATHERINE CORTEZ MASTS ! KEITH G. MUNRD
Aloaney pners) Azsizian Aoy Saserar

Thotn M. Govar
At Chie? af St

August 27, 2014

Vla tinited States Mail
Wirk T. Kennedy, Esq.
Kennady Law Offices

815 &, Casino Cenler Bhvd.
Las Vegas, Nevadas 88101

Re:  Reginzid Bingham - Appeal Request
Dear Mr. Kennedy:

| am legal counsel for the Public Employees' Retirement Systern of Nevada
{"PERS" and the "Systerm’}, 1 am in reeeipt of your letter dated July 22, 2014 requesting
an appeal on behalf of Reglinald Bingham. This letter is in response 1o that request and
our conversation on August 26, 2014,

PERS is a conslitutionally created trust fund and is govemed by Chapler 286 of
the Nevada Revised Statutss ("NRE") and the policies of PERS. The Board for PERS
has equitable power under NRS 286,130, However, the Board can only consider
appeals and grant refief if it is not in violation of the law. Mr. Bingham did not apply for
disabifify rellrement prior 0 termination of employment and is therefora barred by
statule from applying for disability under NRS 286.620.

The Board generally does net consider appeals where there is a contraliing

statute on the matter, However, should you sttt desire to pursue an appeal lo the
Board, please jel me know.

Telophone 77FS-084-TI00 « FacT7O-E00H1108 ~ w85 5008 VLS » F_E-r:'.uJI nginfogl ey slate.nv.oy —

%
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Kirk T. Kennedy, Esg.
August 27, 2014
Page 2

Thank you for your ime and ¢onsideration in this matter.

CATHERINE CORTEZ MASTO
Attetney General

3T 75 A = a L7 2
Députy Attariey General
Bureau of Government Affairs

and Natural Resources
{775)684-1270

“ADsg
Cor Tina Leiss

SO
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Tuiy 32, 2014

Ailen; Chervl Price
Cperatons Oficer

NY PERS

HE3W Nye Lane
Carson Clty, NV 89703

RE: Appenl Request for Board Review- Reginaid Bingham
Dear Board:

Previously, | sent the enclesed letter dated May 20, 2014, 10 request the Board's assistance to
revicw the matter of whether Mr, Repinald Bingham is elivible tor a disability retirement award
fellowing fis termtination with the City of Las Vepas. In response to my letter 10 the Bourd,
recgived the enclosed letter dated June 23, which sets forth the official posilion of NV PERS
regardimg my client’s reguesi

Ciiven the coatent of the June 23 letter, | would again request a hearing or oiber review before the
Board so that | may set forth my client’s elaim 1o Jisability reticement benefits and 1o seck
equitable retief for his sinmtion.

Kindly confirm that the Board will entertain this request and advise my office of any proposed
bicaring dale or appeal procedure, Thank you.

Kirk T. Kennedy, &
KTEh
F2nc.

RECEWED
Jut 2 420
PERS of Novada

B15 5. Casinp Centar Blvd, + [ax Vegas, NY AS101 - Phanp: 702-385-5534 - Facsiredie: 7012-385-1860 r/
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My 20, 2014

Retirement Board

NV PERS

693 W. Nye Fane
Carson City, NV 89703

RIi: Request for Board Indervention and Heanng
Droar NV PERS Buard:

1 arn counsel for My, Repinald Binghane, a lormer City of Las Vegas employee, who has recehved
his PERS retirement henefits stuce Mareh, 201 1. Mr. Bingham was previously involved in
litigation against the City related 1o his claims of disability discrimination under the Americans
with Disabilidies Act, said litigation resobved through a jury tial in February, 2011, Me
Bingham is diszbled, and remnains so, from a work related injury in 2007,

Wiile his case was pending in feders) court, the City of Las Vegas terminated his employrent in
July, 2010, They sont him the aceompanying letler dated July 1, 20090, which advised him of lus
termination dale of Tuly 16, 2010, and that he must apply lor PERS disability retirement before
his sepuratieie. See, July 1 Leter. attached.

Mr. Bingham did not dmely receive this advisement letter Trom the Ciry, a8 he bad chanped
mosidence addresses. The City also did not copy my office with this letier or put me on notice of
the requiraments to apply for disability retirement.  Given that Mr. Binplam did not receive the
attached letler, ho was not ware nor advised of the requirements to apply for disability based
reticmment before his July 16, 2810, termination from the City,

Tn November, 2012, upon his inquiry, NV PERS sent Mr. Bingham a letter indicating that sinee
he did not apply for the disabibity retirement before bis terminstion frony the City, Tre was noy
cligible for disability retirement under WRS 286.620, Sce PERS Letter, [1/26/12, attached.

RECEWED

Page 1 of 2 JUt 2 42014

£15 5. Casing Center Bhvd, + tas Viepas, SV 82101 - Phone: 702-385-5534 » Facsimile: 762-385-1869

PERS of Novad

)
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Dac to the failwre of the City to properly notify him or his counsel about the requirements © Rle
Tor disability retiremoent before his wemination, Mr. Bingham has suffered greatly and has been
wrongfully dented the abilily to appty for and receive dissbilily retirement. Mr. Ringham
qualifies for disability reticemert consideration, however sinee he did not apply for it prioe tw his
rarmination, PERS has taken the positan that lle 13 prolubred.

Lnder WRS 286, 19003, the NV PERS Retirernent Board has the inherent authority and

discretion 10 cotrect érrors o inequities related to & service member’s benells and entitlement to

such benefits, On behalf of My, Bingham, we would request that the Board allow a heanng or

pther process to present our case and regoest that Mr. Bingham be granted the right 1o receive
“dicability retirement henefits bazsed on his extenuating circumstances,

[ would approciate a response within the next ten days reparding ihe process 10 request a hearing
bafore the Board and any other procedural requirements 1o obiain eguitabls mlied from the Board
{for Mr. Bingham’s situation based en the authonty granied under NRS 286.1%003). Thank you.

Yours truly.

Kirk T, Kennedy, B
E. TR/t

Eme,

ce: Reginaid Bingham

Page 2 of 2 RECEEVED
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Regitzld Singham
205 Belgium Dr,
Las Vegas, NV B9122

Da2ar Mr. Ringham,
We have attempted to reach you by telephene without cLCTess.

City Attarney Phil Brynes was Informied by the court that your motion
for summary fudgment has been denied, Therefore, wo have bSeon
instructed 1o move forward to separate you from employvment with tho
Cily of Las Vegas.

The effective date of separation Is July 16, 2010, You must be in
active employrment status to apply for disability retirement. I that is
an oplion you will pursue, you must apply at the PERS effioe, located
5820 Sauth Eastera Avanue, Sulle 220, Las Vegas, NV 89119 or 7455
W. Washingtan Ave., Suile 150, Las WVegas, MV 89128 on or before

Iuly 16, 2010, T

Questions regarding your insurshce benefits should be direcked o
Candace Mbaye at 229,5039,

DQur records indicate you were issued four keys and an ID batige which
You agreed fo return st the time of your sepasation of employment.
Altached Is a summary which Indudes the repiacemant fees, in the
event you 3¢ not retern the items.

Please contact me at 2294758 a5 soon as you recehve this notice e
make arrangements to come (n for processing out.

If ho contact is inade, we will separate you sdministratively, sffeclive
July 16, 2010 and send you a final statement of what s owed to the
City of Las Vegas.

Thank z i
. 'j/:fﬂ“ /‘J/ ’_>

LY

Lori Petgro

Persannel Services Admintsirator
Hurnan Resources

City of Las Vegas

RECEIVED
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Mavember 26, 20132

[Zegimald Bingham
122622 Gibbous Moon Drive
[.as Vegas, NV 39129

Diear Mr. Dangham:

We received your request for informatien regarding the chigibality rules for our disabilily retirement

nrogram.

MRS 286670 states that members who are unable to periorm their lob duties due to a permanent physical
nr memal illness may apply for disability retirement if the member has 3 yeurs of service and the member is sull
i1 the empley of @ Nevada public employer of the tme ol application for disability retirement benelits,
Disability retiremenl benefits are caleutated the same as regular relirement bensiits, however, he redustion for-
garly retirement 15 waived in this case.

Our rececds indicate that vou temminated from your position with the City of Las Vegas on July 16, 2010
ane beeame an inactive member nakf vou applied for cegular retirement benefits effecuyve on March 153, 2011,
YV our benelit was reduced jor sarly retirement as you were under the age of 60 at thal lime. You were not
etigible to apply for disability retirement ater your wwamination in July 2010, Dleasc be advised that PERS
statite does not allaw members 10 change from regular retirement 1o disability retirement after the date of a

mcmber’s termination of emplayment.

Please contact our office {7 you have fusther questions regarding the zbove Information,

&C&;mc.:erc]y, )

(R ML DN
S LR Ue M Jones, Dirkclor
“Mefber and Retirce Services
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June 332014

K itk Kenpedy. fsg.
£13 Casing Center Blvd,
Las Vepas, NV 0104

Dew Mr. Kennedy,

{ aem it receipt of vour tetter dated May 24, 2014, regarding Reginald Bingham and the
reauest for Board intervention and Hearing, A review of the file indicates that Mr. Bingham
termninated his employment with the Chty of Las Vegas Tulv 16, 2010, 1t is the responsibility of
the member or their cmplover 10 contact PERS in order to inguire abow disalaluy retireiment
eliptbility.

NES 286.620 states thal members who are unable to perfoan their job duties due 1o a
pormanent physical or mental illness nivy apply tor disabihity retiremnent if the member has 3
vears of service and the member is still in the employ of a Nevada public employer at the time of
appiication for disability retiremen benefits. Disability retirement bengtits are cateulated as it
the member 15 ape elipthle for regnlar retivemcat benefts and therefore, there is no reduction for

age.

Vir. Bingham beeasme an inaclive member of PERS dus ro his termination with the City
of Las Vegas on July 16, 2010, Mr. Bingham also applied for retirement benefits effective on
March 15, 2011 where his bepefit was reduced for early reticement prior to gge 60 at that time.
Mr. Bingham is not eligible 0 apply for disability refirement benefits aller the dete of
termination wiih 2 Nevadu public enplover.

PERS staff does not have the svthority 10 allow Mr. Bingham o apply for disability
*retirerment benefits due 13 his inellgibility. However, uny person whose request bas been denied
by stall may request an appeal of the deeiston to the PERS Board. Claims of error or inequity

shall be submitted by the Board ifthere is a compelling reason thal w error or inequily exists.
Error of inequily means the existence of extenuating cireumstances including, but not limiled 1o,
a mernber’s reasonable and detrimental relisnce on representations made by the system or by the

public emplover that preve to be eroneous, RECEEVED

JUL 2 4 204
PERS of Navada
4470 & Faslen Avenue, Siwie 220 B3I W, Nve Lane 7995 V. Washington Avense, Suite 150
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H you wish to pursue s appeal 10 the PERS board, please submit a lefler 1 1he system
reppeding the errer or inequity that bas occurred and what sclion you wish the Board fo wake on
vorar client’s behatll

Shotld vou have any questions, please contact e al [-§66-473-7768, ext. 221,

Sincerely,

p
Cherv] Price
Omperations Officer

RECEIVED
2470

PERS of Navadj, J/

ROA 041



T e ——_——

forTh Mt _|erlr
. 4 e [
Tav # Voweenl = X ta e L aiu
o r ' 2 1
BN TETTRT | G . | sergatog © Fleck
1 e Celling q"" vk i 'b.
i ' e 5
g L arwan ts s "'1 I|| x Vhervl I\--:rg_
= L IHwentme |0 Tier
sl aniher F ‘u j

S dimdmiafwmn

Aty MlcAllier . P r’a'
Swliey Hiwicga JLM b :I'..'._ e -t ﬂ-;l‘r "inganargna & Mo
Sian g en s e o ;/;-
tatbwre Ling o, i o S i #"

Tune 23, 2014

Nirk Kennedy, Esg.
813 Casino Center Blvd,
Las Vegas, NV 3011

Dear Mr. Kennedy:

I'amn 1n receipt of your lester daied May 20, 2014, regarding Reginald Bingham and the
request tor Board Intervention and Hearing. A review of the file indicates that Mr. Bingham
ferminated his employment with the City of Las Vegas July 16, 2010, It is the responsibility of
1he member or their cmployer to contact PERS in vrder (o inquire about disapility retirement
aligibility,

NRS 286620 states that merabers who are unable to perform their fob dutivs Jue 1o a
permancat physical or mental iflncss may apply lor disability retirement if the member hag S
veirs of service and the member s sill in the employ of u Nevada public employer at the time of
application tor disubility retirement benefits. Disability retirernent benetits are caleulated as if
ihe member is age ctigible for regutar retirement benetits und iherefore, there is no reduction for

ige.

M. Bingham became an nactive member of PERS due to his termination with the City
ub Lay Vegas on July 16, 2010, Mr, Bingham also applicd for retiremment benetits etlectve on
March 15201 L where his benetit was reduced tor carly retirement prior to gee 60 at that time.
Mr. Bingham is aot eligible 1o apply for disability retirement benelits atter the date of
terminution with @ Nevadua public empiever.

PERS stalf does not have the authority o ultow Mr, Bingham 1o apply for disability
retirement benetits due to his inebigibility. However, any person whose regqoest has been denied
by stail may request an appeal of the decision to the FERS Board. Claims of error ur equity
~hall be submitted hy the Bouard ifthere is a compelling reasan that an error or INEUILY ¢Xisls,
Crror or inequity means the existence of extenunting circumstances inctuding, but not limited 1o,
a memier’s ceasonable and detrimemal reliance on representations made by the system or by the
public employer it prove 10 be erroneous,

“HI Y Fistern Avenpw, Sinte 230 043 W My base M5 W Washrrgion Avenie, Snite 15¢)
P Wogas, B NPT Carsom Ciky, WY RYTGE Loy Vepaw, 5% HQITY
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It you wish o pursue an appeal to the PERS board. please submil a fetier to the system
regarding the error or incyuity that has eccurred and what action vou wish the Board to take on
your client’s hehalf,

Should you have any questions, please contact me at 1-886-473-7768, ext. 222,

Sincerely,

Cheryl Price
COnperations Otficer

L0
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May 20, 2014

Retirement Board

NV PERS

693 W. Nye Lane
Carson City, NV 89743

Ri: Request for Board Intervention and Hearing
Drear NV PERS Board:

[ am counsel for Mr. Reginald Bingham, & former City of Las Vegas employee, who has received
his PLRS retirement benefits since March, 201 1. Mr. Bingham was previously involved in
Litigation against the City related 1 his claims of disability discrimination under the Americans
with Disabriities Act, said li¥igation resolved through 2 jury tial in February, 2011, Mr.
Bingham is disabled, and remains so, from a work related injury in 2007,

Whilc his case was pending in federal court, the City of Las Vegas terminated his cmpleyment in
July, 2010. They sent him the aceompanying letier dated Juby 1. 2010, which advised him of his
termination dute of July 16, 2010, and that ke must apply for PERS disabiiity retirement before
nis separation. Sce, July 1 Letter, atached.

Mr. Bingham did not tiraely receive this advisement letter from the City, as he had changed
residence addresses, The City also did eot copy my office with this lefter or pul me on nolice of
the requirements to apply lor disability retirement.  Given that Mr. Bingham did not recejve the
atiached lefeer, he was not swarc nor advised of the requirements 1w apply for disability based
retivement before bis July 16, 2010, termiination from the Ciy.

In Nuavember, 2612, upon his inguiry, NV PERS sent Mr. Bingham a letter indicating that since

he did not apply for the disability retirement before his termination from the City, he was not
cligible for disability retirement upder NRS 286.620. See PERS Letter, 11/26/12, attached.

Page T of 2
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Due (o the failure of the City to properly notify him or his counse about the requirements to {ile
for disability retirement before his termination, My, Bingham has suffered greatly and has been
wrongfully denied the abitity to apply tor and recesve disability retirement. Mr. Bingham
qualifies for disability retirement consideration, however since he did not apply for it pries to his
termination, PERS has taken the position that he is prohibited.

Under NRS 286.190¢3}, the NV PERS Retirement Board lias the inkierent authority and
discretion 1o corredt errors or inequities related to a service member’s benefits and entitlement 1o
such benefits. On behalf of Mr. Bingham, we would request that the Board aliow a hearing or
other process o present our case and request that Mr. Binghum be pranted the right Lo receive
“disability retirerent benefits based on bis extenuating circumstances.

1 would appreciaie a response within the next len days regarding the process Lo request 2 hearing
before the Bourd and wny other procedurl requirements wo obtain equitable relief from the Board
for Mr. Bingharm’s situation based on the authority granted under NRS 286.190(3). Thank you.

Yours truly,

Kirk T. Kennedy, E
KTKAh
Fne.

cc: Reginald Bingham

Page 2ol 2
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Judy 1, #2010

Reginald Bingham
G205 Belgium De.
Las Vegas, MV 89122
LES VEGAS STy COUNCIL

CSCAR B. GOCOMAN Dear Mr. Bingham,

MAYOR
CARY REESE We have attempled to readh you by telephane without suceess.
MATOft RO TEM
STEVE WOLFSON City Attorney Phil Brynes was infurmed by the court that your motion
LIS TARIANIAN for summary fudoment has been denied. Therefore, we have been

mstructed o move forward to separate you from employment with the
City of Las Vegas.

STEVEN Dn RDES
RICIS Y. BARLOW
STAVEOS S AMTHONY
’ The effective date of separation Is July 16, 2010. You must be in
attive empioyment status to apply for disability reticement, 1F that =
an eption you will pursue, you must apply at the PERS office, locoted
3R20 South Eastern Avenue, Suite 220, Las Vegas, NV 85119 or 7455
W. Washlngton Ave., Sulte 150, las Vegas, MV 89128 on or befare

July 16, 2010,

Questians regarding your Insurance benefits should be directed to
Candace Mbaye at 229.5039,

ELIZABITTH M, FRETWELL
: LITY MAMNAGER

Cur records indicate you were issued four keys and an {0 badge which
you agreed to return at the Gme of your separation of employmant,
Altached is & summary which includes the raptscement fees, In the
event you do not return the erns,

FCLALIDETTE ENL'S
HAN RESOURCES IMRECTOR

Please contact me ab 229.4758 as 300n as you receive this potice to
make arrangemaents to come i for processing out.

If no contact is made, we will separate you administratively, effective
July 16, 2010 and send you a final statemant of what is owed o bhe
City of Las Vagas,

Thank you, P

Zﬁf/;%??%m

Ltskl Pelsco
Personnel Services Admindstrator
Hurnan Resources

CATY O3F LAS VEGRS !
City of Las Vegas

A STEWART AVERUE
LAS VEGAS, NEVADIA D8
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November 26, 2012

iLegimald Bingoum
16622 Cibbous Moon Dirive
Las Vepas, NV 59129

Dear Mr. Bingham:

W recelved your request for information regarding the eligibifity rules far our disabiiity retirement
provgram,

NRS 256.620 states that members who are unable to perform their job duties due 10 a permanent physical
or menilal itlness may apply for disability retirement if the member has 3 years of service and the member is still
in lhe employ of a Mevada public employer at the time of application for disability retirement benefits,
Chsubility retirement benefits are calculated Lthe same as regular retirement benehits; however, the reduction for
carly retirement 15 walved in this case,

Cur records indicate that you terminated from your position with the City of Las Vegas on July 16, 2010
and beeame an inactive member unil you applicd for regular retirement benefits effective on Margh 15,2011,
Your benelit was reduced for carly retirement as you were under the age of 60 at that time, You were not
cligible to apply for disability retitement afler your lerminatian in Tuly 2010, Please be advised that PERS
statute does net allow members to change from cegular retirement o disability retirement afier the date of a
meimber’s lermination of employment.

Please contact our office if you have fuwther quesitons regarding the above information,

wrplte M. Jonek, Dhitkctor
ber and Retirce Services

A0S Fogiern Avooow, Saey 220 YW Ny L - A5 W Wachamgtin Avemus, Sule 130
Las Vepos, NY gD Carsan £y, WY E701 Lag Wepas, WY 83124
1707 3RE-2500 (T7E} &R T2 100 ST LA 3500
Fax. (7024672034 Faw: 47751 G£T-513] Fax: 1 MY 24-0697

Todt Free. §-BOG-473-TT6R Website: www nvpers org
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July 16, 2013

Kenmmedy Law Office

Kirk Kennzdy, Esg.

813 8, Casinu Center Bivd.

{ as Vegas, NV 89101

Re: PERS Aceount Records of Reginald Bingham

Dear Mt Kennedy:

Per your request, enclosed are true and exact copies of the entire retirement file from the accoont
of Mr. Reginald Binghum maintained at the Public Employees’ Retirement System of Nevada,

Should you have any questions, please contact me at (7753 6874200, ext. 227,

piircerely,

Cind o, Manager
Production Services Division

Crclosures
S0 5. Fagitm Avenar, Lifie 220 693 W, Mye Luse 8L W, Washingian Avesne, Sufe L5
o Wepas, MY BP9 Tmrson CIry, WY EFI03 Lz Wegag, MY B8
(D) ARE-3000 {375 6874200 (0} 4561504
Fas: (702 470054 Fad (F5Y 68733 Fae: 17021 sm-uw;é r

Tiobl Free: b-RB6-73-T758 Wehgiw: waww avpers.oog
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June 26, 2013

NY PERS

Agen: Lepal

JR20 5 Bastern Ave,, Ste. 220
Lag Vepas, NV 491 |9

RE: PERS Account of Reginald Bingham

Dear PERS:

I am caunsel for Mr. Reginald Bingham, who reccives retirement benefits from PERS. [ would
request yaur assistance to ceceive a copy of Tos complete PERS e, tncluding all documents
refated 1o his 2011 application for benefits and any related documets PIERS received (rom his

trmer employer, ihe City of Lag Vegas.

knelosed, please tind Mr. Bingham's authorization for release of records 1o my office. Kiudlv
provide the requesied copies within the next ten days. Thank you,

Y ours

)

tark T, leniedy, Fsa
KTKAh
Ene.
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LAY CERCE OF
Yme T Kawwneny
ATTLRNTY AT LAW
WA 5. CAHENG CEWNTRER BV
LAS WETAS, MV 850
TEL: [#02] 4B5-5634
EaX: {702} 355-1860

GERERAL AUTHORIZATION FOR RELEASE

TO WHOM 1T dMAY CONCERN:

This will authorize the Law Office of Kirk 7. Kennedy, Esq., 1o examine and copy any
and ali medicel. employment, polree and SCOPE backieround infommation, worker's
compensation, diszbifity and alf other records, iteins. photographs and other documents in vaur
PPOSSESSION,

You are also autharzed to mall to the bearer of this authorization, copies of 2l records
anicd docirments requested.

This authorization is valid and in full compliance with the laws of the Swic of Novada,

Any and ail previous authonizetions are revoked.

SOCIAL SECURITY NUMBER

E /0%

Date &f Birth?

RECEIVED

UL 81 2603~
PERS OF NEVADIA
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November 26, 20012

Hepingid Dingban
10622 Gibbous Moon Drive
fas Vegas, NV 89129

Diear Mr, Binpham:

We received your request for information regarding the clipibility rules for our disabtlily retirement
PTOZEEm,

NRS 286.620 states that members whao are unable 1o pertorm Lheir job duties dee 1o a sermancnt physical
or mental illness may apply far disability retirement if the member has 5 years of service and the member is still
in the employ of a Nevada pubiic empleyer at the time of application for disability relirement benefits.
Psability retivement Senefits are caleulated the serne as regular retirement benetins: however, the reduction for
carly retirement s waived in this cage,

Char records indicate that vou terminated from your posilion with the City of Las Vegas on July |6, 2010
and became an inaetive member until you applied tor regular relirement henefits effective on March 15, 2011,
Your benelit wus reduced for carty retirement as you were under tie age of 60 at that time, You were not
eligible w apply for disability retiement after your termination in July 2010, Please be advised that FERS
statute does not allow members to change from regular retitement 1o disability retirement after the date of a
member's lerminatio n of employment,

Please contact our office if vou have further yuesitons regarding the above information.

FE2 5. Tnsmerr Avenoe, Sy 220 nA% W Nye Lanc - PAEEW Washingtion Avemue, Saac i 20
Las Wapas, N E9ecy Cerson Ly, NV S99 Lo Wenrr 1V 38124
1Y ARER-3%0 R aAT-a200 1 FI2) ARG~ S50
Mam: (P0OFY6TE-534 Faw: (775 RET-5151 a1 HIL S-GET

lol: Face 3862707768 Websiie: mww.pvperyog 50&

ROA 051



