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MS. MORRIS: Okay.

THE COURT: Okay? So, I - for efficlency sake
and my sanity, I'm ¢ontinuing this 1o one day for evervbody
to make all the record that theyv want to make. And, then,
I*'11 make the cuff call. 8o, I understand you want to have
it heard today. I do. And 1 don't think you’re incorrect,
I could,.

M8, MORRIBZ: Okavy.

THE COURT: And I den’t think there’s anything
inappropriate about asking me to do it, but I'm going o
decline to do it because I don’t -- I think there's a lot
of inter -- there's going -- it i going to be a lot of
duplication. And rather than having a lot of duplication,
I would rather Just be efficient, hear evervthing once,
make a decision.

| MS. MORRIS: Okay.

THE COURT: Ckay. S¢, understanding that vyour
Supplemental Sur-Reply would only relate to their
Cpposition and nothing new -- because, then, we're right
back where we started from.

MR, JONES: The Reply. Correct, Your Honor?

THE COURT: Right. Your == I'm meaning vou're
doing a Supplemental Sur-Reply to thelr Reply --

MR, JONES: Correct.

THE COURT: -~ would only address thelr Reply and
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nething new. You're telling me you could have that done
when?

MR, JONES: One week, Your Honor.

THE COURT: So, the dav before Thanksgiving you'l
have it done?

MR, JONES: Correct.

THE COURT: Okav.

[Colloguy between the Clerk and the Court]

THE COURT: I'm sorry. Just give e one second to
look at ——

[Pause in proceedings]

THE COURT: QGkray. 8¢, can you return on December
2", which is a week after the week that the Supplemental
would be filed?

MR, JONES: That works for us, Your Honor.

MS. MORRIS: Yes.

THE COURT: OQkay. 8o, this matter is continued
two weeks from today with the understanding that your
deadliine for vour Supplemenital Sur-Reply 1ls next Wednesday
at 4 o'clock.

MR. JONES: All zight. Thank vou, Your Honox.

THE COURT: Okay. And, then, I will see you and
we will argue evervthing.

MS. MORRIS: ALl right.

THE COURT: Thank vou very much.
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MS. MORRIS: Thank you.

MR. JONES: Thank you.

THE COURT: Do you want this back because 711
dJust print oul my own?

MR, JONES: Yeah. Great. Thank vou.

THE COURT: 8¢, the record should reflect
Defendants” Motion to Strike is denied but the Alternative
Motion to Continue hearing is granted. Two weeks, with

leave to file a Sur-Reply.

PROCEEDING CONCLUDED AT 9:18 A.M.

* * * L4 *
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CERTIFICATION

1 cextify that the foregoing is a ¢orrect transcript from
tre audio-visual recording ¢f the progeedings in the
above~antitled matter,

AFFIRMATION

I affirm that this transcript does not gontain the social
security or tax identification number of any person or

X
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PRESCOTT T. FONES, ESQ.
Nevada State Bar No. 11617
AUGUST B. BOTCHKIN, ESQ.
Nevada Stwate Bar No. 12780
BREMER WHYTE BROWN & OMEARA LLP
1160 N, TOWN CENTER DRIVE
SUITE 250

LAS VECGAS, NV 89144
TELEPHONE: (702) 258-6665
FACSIMILE: (702) 258-6662
piones @ bremerwhyte.com

ahotchkin@bremerwhyte.com

Attorneys for Plaintiff
TON VINH LEE

Biectronically Filed
11/25/2015 01:11.16 PM

A L

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY; NEVADA

TON VINH LEE, an individual

Plaintiff,
\ZY

INGRID PATIN, an individual, and PATIN
LAW GROUP, PLLLC, a Nevada Professional
LIC,

Defendants.

Case No.: A723134
Dept. No.: IX

SUPPLEMENT TO PLAINTIFF’S SUR-
REPLY IN OPPOSIFION TO
DEFENDANTS’ SPECIAL MOTION TO
DISMISS

Date of Hearing: November 18, 2015
Time of Hearing:  9:00 AM.

COMES NOW Plaintiff TON VINH LEE, by and through his attorneys of records, Prescott

AT, Jones, Esq and August B. Howhkin, Esq. of the law firm BREMER WHYTE BROWN &

(’MEARA 1.LP, and hereby submits this Supplement to Plaintiff’s Sur-Reply In Opposition to

Defendants’ Special Moton to Dismiss Pursuant on file herein pursuant to this Court’s Order on

November 18, 2015.
11
/1]
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This Supplement to Plaintiff"s Sur-Reply is made and based upon the papers and pleadings
on file herein, the attached Memorandum of Points and Authorities, and any oral argument that
may be entertained at 2 hearing on this matter.

Dated: November 25, 2015 BREMER WHY'TE BROWN & O'MEARA LLP

Prescott T, Jones, Esq,, Bar No, 11617
Aungust B, Hotchkin, Esq., Bar No, 12780
Attorneys for Plaintiff

TON VINH LEE

MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION AND STATEMENT OF RELEVANT FACTS
This matter involves allegations comceming the defamatory statement published on
Defendants’ website wherein Defendants identify Plaintiff, Ton Vinh Lee (hereinafier “Dr. Lee™)
as both an individual and as an owner of the Summerlin Smiles dentistry establishment in Las
Vegas, Nevada in connection with an attorney advertisement, representing a plaintiffs verdict
against Dr. Lee, Despite the fact no verdict was ever obtained against Dr. Lee individually, and the

verdict against his practice and other parfies was vacated by the trial court, Defendants continue to

- jassert the statement on the website is true and not defamatory, entitling them to dismissal of

Plaintiff’s Complaint,

Due to the untimeliness of the Reply and its additional points and authorities which went
beyond the scope of the aforementioned Motion and Opposition, Plaintiff was comzpeﬂed to file a
Moftion to Strike, or in the alternative, Motion to Continue Hearing and Sur-Reply dated November
16, 20135 and November 17, 2015 respectively, The Motion and related briefs were presented with

oral argument by the partics on November 18, 2015 wherein the Court denied Plaintiff’s Motion to

3
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Strike Defendants’ untimely Reply, but granted Plaintiff’s Motion to Continue Hearing, allowing
Plaintiff’s Sur-Reply to be supplemented and filed.

Pursuant to the above, Plaintiff now brings this Supplement to his Sur-Reply filed on
November 17, 2015 as expressly authorized by this Cowrt.  This Supplement is brought in
congruence with the poinis and authorties set forth in Plaintiff’s original Sar-Reply and
incorporates those arguments along with additional points and authorities set forth below in the
body of this document.

1L
LEGAL DISCUSSION AND ARGUMENT

A. Separate Statement of Facts

Defendants, for the first time in their Reply, set forth a list of undisputed facts. See
Defendants’ Reply, p. 4, Hne 10 ~ p. 5 line 20, However, as addressed in Plaintiff's Sur-Reply,
Defendants set forth facts without providing crucial details regarding Plaintiff’s verdict, The
following is Plaintiff’s separate statement of facts:

1. Defendant Ingrid Patin, Esq., served as lead and hdal counsel in the underlying
matter, Singletary et al. v. Ton Vinh Lee, DDS, ef al.

2. At the conclusion of the trial of the underlying matter, the jury rendered a verdict in
favor of Plaintiffs in the amount of Three Million Four Hundred Seventy Thousand Dolars and
Zexo Cents ($3,470,000.00) against Florida Traivai, DMD and Ton V. Lee, DDS, Prof. Corp. dfb/a
Surmmerdin Smiles, which was later vacated as a result of the Court granting Motions for Judgment
as a Matter of Law Pursuant 1o NRCP 50(b) via its July 16, 2014 order.

3. There has never been a jury verdict against Plaintiff Ton Vinh Lee, DDS as a result
of the Singletary litigation.

4, There has not been a jury verdict against non-parties Ton Vinh Lee, DDS PC d/b/a

Summertin Smiles or Flogida Traivai DMD since the verdict was vacated on July 16, 2014,

5. Defendants Ingrid Patin and Patin Law Group made a statement via their website at

3
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http:/fpatinlaw.com/settlement-verdict/ beginning at some point in 2014 through approximately

Angust 2015 as follows:

DENTAL MALPRACTICE/WRONGFUL DEATH - PLAINTIFE’S VERDICT
$3.4M, 2014
Description:; Singletary v, Ton Vinh Lee, DDS, et al,

A dental maipractice-based wrongful death action that arose out of the death of
Decedent Reginald Singletary following the extraction of the No. 32 wisdom tooth
by Defendants on or about April 16, 2011, Plaintiff sued the dental office,
Summerlin Similes, the owner, Ton Vinh Lee, DDS, and the treating dentists, Florida
Traivai, DMI) and Jai Park, DS, on behalf of the Estate, herself and minor son.

See Exhibit “E” to Opposition to Special Motion to Dismiss, showing a true and correct copy of
Defendants” website as of July 9, 2015,
6. Daring or around August 2015, Defendants amended their website such that the

statement at issue then read;

DENTAL MALPRACTICE/WRONGFUL DEATH -~ PLAINTIFF'S VERDICT,
2014
Description: Singletary v. Ton Vish Lee, DDS, et al.

A dental malpractice-based wrongful death action that arose out of the death of
Decedenmt Reginald Singletary following the extraction of the No. 32 wisdom tooth
by Defendants on or about Aprii 16, 2011. Plaintiff sued the dentwal office,
Summerlin Smiles, the owner, Ton Vinh Lee, DDS, and the treating dentists, Florida
Tratvai, DMD and Jai Park, DDS, on behalf of the Estate, herself and minor son., -

This matter is on appeal,
Notably, the language “83.4M” was removed, and the language “This matter is on appeal” was
added,

7. During November 2013, Defendants removed the statement at issue from their web
site completely.

8. The Singletary plaintiffs filed an appeal against Ton Vinhk Lee, DDS, Ton Vinh Lee,
DDS, Prof. Corp. d/b/a Summerlin Smiles and Florida Traivai, DMD following the trial court’s
ruling in favor of Ton Vinh Lee DDS” Motion for Judgment as & Matter of Law pursuant to NRCP
50(b).

9. Puarsuant to NRS 89.040, Ton Vish Lee was requied to name his Professional

4
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Corporation Ton Vihn Lee, DDS PC.

10.  The appeal remains pending before the Supreme Court of Nevada, Case No.: 66278,
and Appeliants’ Opening Brief was field on March 24, 2015,

B.  Siatement of Disputed Facts

As addressed in Plaintiff’s initial Sur-Reply to some extent, Defendants’ statement of
undisputed facts fails to address several facts of consequence, Aw such, Plaintiff provides the
following statement of facts which it disputes against Defendants, and as such, mandates a
dismissal of Defendants’ Special Motion To Dismiss and incorporated motion for summary
judgment:

1. Plaintiff Ton Vinh Lee obtained a judgment on the verdict in the Singletary matter,
thus making Defendants’ statement on the website falsc on its face. The trial court granted the
aforementioned Motions and entered a Judgment on Verdict in favor of Ton Vinh Lee, DDS and
awarded him costs in the amount of Six Thousand Thirty Two Dollars and Eighty Three Cents
($6.032.83) as the prevailing party under NRS 18.020. The Judgment was prepared by Lloyd W,
Baker, Esq. and Ingrid Patin, Esq., counsel for the Singletary plaintiffs and filed on September 11,
2014, (Emphasis Added).

2. Almost eleven months after the Judgment on Verdict in favor of Ton Vinh Lee,
DDS, Defendants maintained a published statement on their website which identified Ton Viaoh
Lee, DS as an individual and stated:

DENTAL MALPRACTICE/WRONGFUL DEATH - PLAINTIFF’S VERDICT
$3.4M, 2014 '
Description: Singletary v. Ton Vinh Lee, DDS, et al,

A dental malpractice-based wrongful death action that arose out of the death of
Decedent Reginald Singletary following the extraction of the No. 32 wisdom tooth
by Defendants on or about April 16, 2011, Plaintiff sued the dental office,

Summerlin Smiles, the owner, Fon Vinh Lee, DDS, and the treating dentists, Florida
Traivai, DMD and Jai Park, DDS, on behalf of the Estate, herseif and minor son,

(Emphasis Added). Therefore, such statement was false prior to and after Plaintiff filed his

Complaint against Defendants,

3
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1 3. There was no jury verdict against Plaintiff Ton Vinh Lee, Ton Vinh Lee DDS, d/b/a

[ %)

Summerlin Smiles, or any other defendant in the underlying litigation at the time Defendants’
statement was made on theix Wei)siw, or the time the Complaint was {iled in the instant action,

The above, contrary to Defendants’ assertions otherwise, establish the subject statement
posted on Defendants” website 15 a false and defamatory statement published by Defendants
concerning Plaintiff. Chowdry v. NLVH, Inc., 109 Nev. 478, 483, 851 P.2d 459 (1993}, In their
Reply, Defendants either attempt to undermine the significance of the fact that a judgiment was

entered in favor of Plaintiff and the circumstances of the appeal, or completely fail to grasp its

= B e R . T V. S N 5]

importance, As set forth above, the appeal is pending before the Supreme Court of Nevada because
10 2 judgment was rendered in favor of Plaintiff. Despite the fact Defendants failed to obtain a
i1 | judgment against Plaintiff in the Singletary action, and the fact Defendants, as lead counsel who are
12 | participating directly in the appeal, knew the original jury verdict was vacated as to Plaintiff, and
13 [ continue to maintain the website which identifies Plaintiff directly in connection with the phrase
14 | “PLAINTIFF’S VERDICT,” is a true statement. As discussed in Plaintiff’s Sur-Reply, the subject
15 | statement is susceptible to mean Defendants obtained g verdict against all the named Defendants in
16 | the Singletary action, including PlainGff, both as an individual, and as owner of Summerlin Smiles.
17 | Read this way, the statement is clearly susceptible to a defamatory meaning, as a verdict and
18 | judgment was entered in favor of Plaintiff Ton Vinh Lee, and not the Singletary plaintiffs. Posadas
19 1 v. City of Reno, 109 Nev. 448, 453, 851 P.2d 438, 442 (1993); sce also Fink v. Oshins, 118 Nev.
20 [ 428, 437, 49 P.3d 640, 646 (2002).

Therefore, Defendants” motion for summary judgment, incorporated into its Special Motion

22 to Dismiss pursuant to NRS 41.660 fails as a matter of law and must be denied.

23 C ,

24 Categorize A Demal Mal ractice Suit | A Mater (}i‘ Puhik Conuem Under
NRS 41.66¢ Is Too Broad.

25 Defendants argue despite its acknowledged error in citing the previous version of NRS

26 [ 41,660 which has been revised substantially, Plaintiff is nnable to establish a prima facic case of
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defamation. See Defendants’ Reply, p. 6, lines 7-28.% However, Defendants continue to
misconstrue the law, and reliance on Nevada's anti-SLAPP statute is misplaced.

First, the burden of proof for a plaintiff to prevail on a defamation claim that is brought
within the parameters of Nevada’s anti-SLAPP statute was lessened from “clear and convincing
evidence” to a “demonstratjtion] with prima facie evidence a probability of prevailing on the
[defamation] claim . .” NRS 41.660(3)b). (Emphasis Added). Second, before there can be a
determination whether or not the non-moving party has demonstrated with prima facie evidence a
probability of prevailing on the defamation claim, the moving party must first show that the
underlying action Is “brought against a person based upon a good faith communication in
furtherance of the right to petition or the right to fice speech in direct connection with an issue of
public importance. NRS 41.660(3). A good faith communication is one that is “truthful or made
without [the] knowledge of falsehood.” John v. Douglas Counnty Sch. Dist., 125 Nev. 746, 761
(2009},

Defendants argue the subject website is a matter of public concern and within the scope of
NRS 41.637(4) because 1) “[ti[he statement specifically pertains to a dental malpractice, wrongful
death matter that arose vut of the improper care and treatment of a patient of Summerlin Smiles,
which is an issue of public health and safety”; and 2) was made “in a place open to the public”.
Defendants” Reply, p. 10, lines 2 — 16. In support of their contention, Defendants rely on Rivero v.
American Federation of State, County and Municipal Employees, AFL-CIQ, 105 Cal. App. 4™ 913,
924, 130 Cal, Rptr. 2d 81 (2003). Specifically, Defendants focus on the following three (3)
scenarios in which a statement or statements may fall within the scope of an anti-SLAPP statute:

1. the subject of the statement or activity precipitating the claim was a person or entity
in the public eye;

2. the staterment or activity precipitating the claim involved conduct that could affect

! Interestingly, despite Defendants’ recognition of their crror, they again impropesly cite to the previeus version of
NRS 41.660(3)(b), asserting that Plainti i must prove by “clenr and convincing” evidence of a probabilisy on the clain,
Defendants’ Reply, p. 6, lines 9-13.

7
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large numbers of people beyond the direct participants; or

3. the statement or activity precipitsting the claim involved a topic of widespread
public interest,
Id. a1 918,

In Rivero, the plaintdf was a public university supervisor who was accused by his
employees of theft, extortion, and favoritism and became the subject of complaints within the
union. Id. at 915. These complaints led to the supervisor’s suspension and eventual termination
wherein he subsequently brought suit against numerous individuals and entities he claimed were
involved or responsible, including his wnion, for among other things, defamation. Id. at $15-16.
The Union filed a special motion to strike under California’s anti-SLAPP statute which was denied
by the trial court and later afﬁrnﬁed by the California Cowt of Appeals. Id. As with Nevada,
California’s anfi-SLAPP statute recognizes that there is a “two-step process for determining
whether an action is a SLAPP, first requiring the defendant or movant to make a showing that the
challenged cause of action is one that arises from a protected activity (e.g., matter of public
concern). Id. Once this initial requirement is met by the movant, then “the burden shifts to plaintiff
to demonsirate a probability that he or she will prevail on thé claim®, Jd.

The defendants in Rivero offer several theories fo support their contentions that the
statements made were protected, or free speech involving a matter of public concern. “For one, the
Union argues that the [subject of supervisory abuse] is an issue of particular public interest because
it impacts a community of public employees numbering in 17,0007, Id. at 919. In addition, the
Union contended that unlawful workplace activity is a matter of public interest especially where it
occurs at a public institution, Id, In its analysis, the California Court of Appeals first addressed the
issue of the number of people in connection with the subject activity or conduct, pointing out that
the “statcments concerned supervision of a staff of cight custodians by Rivero, an individnal who
had previously received no public attention or media coverage . . . [and] the oniy‘individaais
directly involved in and affected by the sitnation were Rivero and the eight custodians . . . [a matter
that] is hardly a fone] of public interest.” Id, at 924, “The Union disagrecd], arguing that any time

a person critics an unlawful workplace activity the statements concern a public issue because public

8
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policy favors such criticism.” Id. The Couwt however, remained unconvinced, stating that “if the
Union were correct, discussion of neatly every workplace dispute would gualify it as a matter of
public interest.” The Court held that there must be a “threshold level of significance” which must
be met 1o qualify as a matter of public interest, even if it implicates public policy, 1d. Moreover,
even though the workplace activity in Rivero took place at a publicly financed institution, the
Union was too broad, and the mere location does not in of itself qualify under SLAPP. Id. at 925
{reasoning that “the theft of a single pencil or the improvident puichase of a single piece of
inexpensive computer hardware cannot amount to a public issue™).

Similar to Rivero, here, Defendants “sweep too broadly,” arguing because the statement
pertains to a lawsuit, specifically in connection with dental malpractice which resulted in a death
due to the improper care and treatment of a patient, it is a mauer of public concern since it goes o
an issue of public health and safety. Id.; Defendants’ Reply, p. 10, lines 14-16. Asin Rivero, such
a conclusion is too broad as it would mean that any medical malpractice action automaticaily
become an issue of public concern, a position unsupported by any law. Moreover, Defendants
similarly attempt to place the significance of location o qualify the “issue of public concemn”
arguing that since it ook place at a dental office, it could affect a large pumber of people, (e.g.,
patients). Defendants’ Reply, p. 10, Hnes 20 - 24. However, it is dubjous at best that Sammerlin
Smiles is not one of a multitude of dental offices in Las Vegas, Summerlin Smiles is not a hospital,
or a large public clinic. 1t is a private dental practice, owned and operated by a handful of
professionals which service a relatively {imited clientele, If Sumrnerlin Smiles were categorized as
a place that could affect a farge number of people within the scope an anti-SLAPP statute, then
there is little doubt that a vast majority of any medical practices within Las Vegas would
automatically qualify as well,

Uitimately, the Court in Rivero was unable to articulately set forth gnidelines as to what
issues truly possess public significance and thus gualify as a matter of public concern under anti-
SLAPP, Rivero, at 929. However, the Court’s overarching theme in its analysis in Rivero was to
not allow broad labels or the appearance of “public concerns™ serve as a test to qualify a particular
activify or conduct within the parameters of an anti-SLAPP statute. See id. This theme continues fo

9
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remain prevalent as it was again addressed recently by the California Court of Appeals in Griener

¢, Tayior, 234 Cal. App. 4% 471, 481-82, 183 Cal, Rprtr. 3d 867, 874-75 (2015).
D, road Pnbixc Inter est ’Fagzc Does Not Quahf}g An Issue To Be One As A Matter
s~ - Ntimately

Both Nevada and California’s respective anti-SLAPP statutes do not define what constitutes
an issue public interest or matter of public concern. See Albanese v. Menounos, 218 Cal. App. 4
923, 929, 160 Cal. Rprtr. 3d 546, 550 (2013), citing Rivero, 105 Cal. App. 4™ 913, 920, While the
scope or boundaries of an issue of public concern has not been defined, Griener v. Taylor i5
instructive? as the California Court of Appeals has provided some additional guidance which was
not provided in Rivero. The Court in Griener dealt with the same issue of analyzing what
circumstances qualify as g matter of public concern in order to determine if a movant has
sufficiently met its burden under anti-SLAPP. In CGriener, the Court continued to recognize that
“public interest” within the scope of “anti-SLAPP is not limited to governmental matters and may
include private conduct that impacts a broad segment of society and/or affects a community in a
manner similar to that of a governmental entity.” Griener v. Taylor, 234 Cal. App. 4" 471, 474 183
Cal. Rptr. 3d 867, 874-75 (2015). “However, in the context of conduct affecting a community, e,
a limited but definable portion of the public, the constitutionally protected activity must, at
minimum, be connected to a discussion, debate, or controversy. Merely information statements are
not protected.” 1d. The statements must “further the statute’s purpose of encouraging
participation in matters of public significance.” Id. (Emphasis Added),

The facts in Grenier involved a pastor of the nondenominational church of approximately
35 years, which as of 2006, included approximately 800 adults and 200 children. Id. at 476,
However, by January, 2013 the membership dropped to approximately 400 adults and 150 children,
Id. The pastor was involved in a various pastor-related endeavors, which included his writing and

publishing a book, his management of his own website to help teach the Bible, and his host of 4

2 SB 444, see. 12.5(2) allows use of California law in interpreting Nevada’s anti-SLAPP statute.
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radio show which was broadcasted on stations in California, Texas, Missouri, Virginia, Tennessee
and Hawaii. Id. The pastor’s sermons were even posted on other social media including YouTube,
iTunes, and Twitter. Id. In 2004 and 2005, one of the pastor’s stepsons accused the pastor of]
emotional and physical abuse anct demanded an apology. However, the pastor refused 0 admit he
comrritted such abuse and as part of a previously established discossion thread on the pastor’s
website, the stepson added his own comments and further discussed his alleged mistreatment on the
stepson’s own website. As a result, the pastor filed a defamation suit against the stepson and
another who had participated in the discugsions. Id. Among the alleged defamatory comments
cited o in the pastor’s complaint, included assertions that included details in connection fo the
pastor’s aforementioned endeavors. Id. at 476-79. The stepson filed 2 motion to strike under
California’s anti-SLAPP statute which was summarily denied by the trial court and he appesled. Id,
at 479,

The Califoraia Court of Appeals found that the majority of the pastor’s allegations arose
from. the stepson’s internet postings and held that statements made on a website are made in a
public forum. Id. at 481. “However, not every Web site post involves an issue of public interest . ..
[and] . . . [m]ere publication on a Web site does not turn otherwise private information into 2 matier
of public interest. 1d. As previously addressed in Plaintiff’s Sur-Reply, the Court expressly
reasoned that

“[Plublic interest” is not mere curiosity. Further, the matter should be somgthing
of concern to a substantial mumber of people. Accordingly, a matter of concern
to the speaker and a relatively small, specific audience is not a matter of public
interest,  Additionally, there should be a degree of closeness between the
challenged statements and the asserted public interest. The assertion of a broad
and amorphous public interest that can be eonnected o the specific dispute is not
sufficient. (citations omitted), One cannot focus on society’s general interest in
the subject matter of the dispute instead of the specific speech or conduct upon
which the complaint is based, In evaluating the first step of the anti-SLAPP
-statate, the focus must be on the specific nature of the speech rather than the
generalities that might be abstracted from it

. in the context of conduct affecting a “community”, ie, a limited but
definable portion of the public, the constitutionally protected activity must, at

11
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minimum, be connected to a discussion, debate or controversy. Mere
itformational statements arve not profectedt  To grant such protection fo such
statements would in no way further “the statute’s purpose of encouraging
participation in matters of public significance.” (citations omitted).

Id. at 482 (Emphasis Added). In applying the above rationale to the facts in Grenier, the Court
found the issues raised by the stepson’s allegedly defamatory statements were of interest to the
particular church’s community. Id. at 483, The Court held that the membership of approximately
1,000 to 550 was large enough to qualify as a “community” for the purposes of anti-SLAPP. K. In
addition, because sorme of the statements included alleged misuse of church funds, there was a
direct connection with the church community’s inferest since the members of the community
donated money to the church. Id. Furthermore, the pastor was the community’s “spiritual and
moral leader” and “fals such, allegations regarding [the pastor’s] character and fitness fo serve as a
pastor are of interest to the [community]”. Id. The Court reasoned that the sitvation was analogous
o consumer protection information, and the stepson was atiempting to wam people away from
attending the church with the pastor. Id. “In the context of information ostensibly provided to aid
copsumers choosing among churches, the statements were connected to an issue of public
concern.” Id.

Unlike the situation in Grenier, the number of people which would arguably be affected by
and have interest in a medical malpractice suit involving Plaintiff (e.g., patients) is undetenmined
and Defendants have provided no evidence to support that it is “substantisl number of people.”
Moreover, assuming arguendo that the numbers are considered to be substantial for purposes of
anti-SLAPP, patients of a dental office are not a fight-knit community like a church. It can hardly
be said that patients of a particular dentist meet together every week, engage in community
activitics, or otherwise participate in cach other’s lives which is common for a church, especially
one as relatively small as the church membership in Grenier,

In addition, the statements were made on a website of the singular leader of the church
which served as an express warming to any and all church members or future church members
regarding the pastor’s alleged misconduct. 1d, However, unlike Grenier, the statement here was

made on an attorney’s website that had no connection with any of Plaimtiff’s patients as a

12
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community, and which clearly had the puwrpose of advertisement, and bolstering Defendants’
reputation as effective trial counsel, rather than waming patients of the alleged dental malpractice.
As such, the “degree of closeness between the challenged statements and the asserted public
interests” is utterly lacking here. Id. at 482. Defendanis’ statement is nothing more than a
marketing tool to generate business.

Finally, whereas allegations of financial missppropriation or misuse “could lead to
discussion within the [church] membership and the implementation of new financial standards,”
sparking and oncouraging the community’s participation, a& statement that merely states
“PLAINTIFF'S VERDICT” in connection with dental malpractice involving a wrongful death
which identifies Plaintiff among others, does nothing more than to provide an unsubstantiated
informational statement about a lawsuit which is definitively unprotected under anti-SLAPP. Id.
Thercfore, the subject statement posted on Defendants’ website is not a matter of public concern
pursuant to NRS 41.660(3), and Defendants’ have failed to meet their burden fo warrant a dismissal
of Plaintiff’s claims.

HI
CONCLUSION

Based upon the foregoing, in addition fo the points, authorities, and other legal argument set
forth in Plaintiffs Opposition and Sur-Reply, Defendants” Special Motion 0 Dismiss Plaintiffs
Complaint pursuant to Nevada’s anti-SLAPP statete must be denied.

Furthermore, Plaintiff is entitled to and requests attorneys’ fees and costs, and any other
reliet this Court deems as just, as previously set forth in Plaintifl”s Opposition and Sur-Reply.

Dated: November 24, 2015 BREMER WHYTE BROWN & O’MEARA LLP

asy

Prescoti T, Jones, Esq.
Nevada State Bar No. 11617
August B. Hotchkin, Esq.
Nevada State Bar No. 12780
Auomey for Plaintiff,

TON VINH LEE
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WEDNESDAY, DECEMBER 2, 2015 AT 8:11 A.M.

THE COURT: fTon Lee versus Ingrid Patin
Individually and Patin Law Group, AT23134. . Counsel, can
you state your appearances?

MR, JONES: Good morning, Your Honor., Prescott
Jones and August Hotchkin for the plaintiff,

MS. MORRIBS: Good morning, Your Honor. Christian
Morris for the defendant. 1 alsc have Bd Wynder nere with
me and Ms., Patin, as well.

THE COURT: Qkay. This matter was c¢ontinuved for
the Court to hear the Special Motion, and the Motion, and
consider all pleadings filed.

MS. MORRIB: 1I7d like to start with the Special
Motion to Dismiss Lf that pleages the Court?

THE COURT: Sure.

MS. MORRIS: All zright. The Speclal Motion to
Dismiss was brought under NRS 41.637, which savs:

A statement which is 2 good faith communigation in
furtherance of the right to free speech in direct
connection with the issue of public concern is immune
from a civil action based ¢n those communications.

In this case, we have free spesch because Lt's an

advertisement. Additionally, it’s an issue of public

concern,. What -- and while there sren’t any Nevada cases
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specifically on the issue of publlc concern, and there
certainly are a litany of California cases on the lssue,
there is the Sahara Gaming case, And, in Sahara Gaming, it
allowed an absolute privilege for the communication of what
happens in a court of justice when it’s communicated to the
public., 8o, in this case, we have a communication on what
happened in a court of justice and it was dated -~ thank
you ~- and it was simply a recitation of what had occurred,
And it was a good faith communication of what had cccurred.

If you look at the statement that was posted, it
says that there was a verdict. And, in fact, there was a
verdict. When we were here previously, we were looking
very carefully at the language of the actual statement.

And if vou'll see that, it states that the verdict was
brought -~ or there was a verdict and, in fact, there wasg.
And, then, it was against Summerlin Smileg which ig, in
fact, “dust a fictitious name for Ton V. Lee, DDS, PC. And
he is the owner, Ton V. Lee, in ~- DDS, is, in fact, the
owner of the PC and the treating physiciang who are the
cnes listed there.

So, it was, in fact, 8 complete, full, accurats
statement of a Judicial proceeding which under Sahara has
an absolute privilege. But it is lssue of public concern
because it’s one ithat deals with, you know, lssues that

other dental health, public health professionals would want
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to know, persons harmed by other dental malpractice would
want to know, pecp.e in the public would want to know, and
it was something that is of public record., I mean, it was
certainly published by other -~ the Trial Reporter. It was
also published, I think, in -~ the other publication was,
let's see. The Nevada Legal Update and the Trial Reporter
both published it, as well. Aand in the 7Trial Reporter,
agein, there’s no mention that it was on appeal.

80, under the Special Motion to Dismiss, what we
simply have to pxoVa by a preponderance of the evidence is
that more likely than not that this was an accurate
reporting of free speech, which it was an advertisement,
and it was an issue of public concern. 8¢, in Sahara, it
clearly says that Lf something’s going on in a court of
law, 1t’s an issue of public concern so nmuch to the point
they give it an absolute privilege.

80, once we established by preponderance of the
evidence and it’s an ilssue of public concern, then it
shifts over to the defendants to show a burden that they
can prove the prima facle case., And, in proving the prima
facle case, they have Lo show that 1t wags a both false and
defamatory statement. And, in this case, we know that it
way -~ every single statement in that statement was, in
fact, btrue. And, for it to be defaematory, it would have to

show that he had actually proved damages. 8ince the -- now
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the burden has shifted over to him.

In Pegasus, which 1s another Nevada case we have,
it says that:

The statement 1ls not defamatory if it isg

substantially true,

It does not have to be absolutely true. And, in
Pegasus, in that case, thal was where a restaurani was
considered to bhe a limited public purposse figure because
they had injected themselves into the community and therse
was a defamatory statement made abkout whether there was
cans of beansg there. And, in fact, 1t was -— the statement
wasg not precisely true because they didn’t, in fact, seen
the beansg but it was substantially true.

S0, in addition to the fact that they can't prove
that it wag either false or defamatory, then they would
have to, in fact, prove damages whlich they haven’t done 8o
and won't be able to. And, in fact, if you 1look at the
Complaint on its face, the only allegation that they make
in it is that it -~ the defamatory statement imputes that
Ton V. Lee lacks fitness as a dentist., And the statement

which was on Ms. Patin’s website clearly savs that he is

twe treating physiclans,
8o, on its face, the Complaint states 1t/ s a lack

of fitness as a dentist. &And all it would -- 1f you were
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to read it, even construing it, it’s maybe his lack of
fitness as a owner of a business. And it certainly is very
clear that she wag not listing him &s a treating physician
in that. 8o, therefore, I think the Special Motion to
Dismiss should be granted.

THE COURT: Do you want to argue related to your
12() (5)?

M8, MORRIS: Would you like me to continue with
the —-

THE COURT: Yes.

M8, MORRIB: Okay.

S0, moving back to the Motion to Dismiss, which we
were previously before the Court on this matter, and if the
Court recalls, the issue was whether or not PC was listed
in the statement on Ms. Patin’s website. And I think that
-- gyen though I previously addresgsed it, 1t’s very clear
that Ton V. Lee, DDE, is the owner of Summerlin Smiles.

And the reason why he is the owner of Summerlin Smiles isg
because Summerlin Smiles is sgimply a fictitious name, which
ig Exhibit L to the Motion, for Ton V., Lee, DDS, PC, And,
so, the statement in the advertisement is factually
accurate, It could have sald Ton V. Lee, DBDS, PBPC and its
owner, Ton V. Lee, DD8 and it would have had meant the
exact same Lhat it sayvs right now because Summerllin Smiles

ie simply a fictitlous name for Ton V. Lee, DDS, 2C.
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Oh, and -~ that’s right. In additicon, we also
attached his trial testimeny in open court where he
testified under cath that himself, Ton V, Lee, DD, is
president and owner of Summerlin Smiles. And did not
correct the Court n any way to say: No, no, no. It’'s
only PC. Which, in faci, he was correct when he made thal
testimony in open court because Ton V. Lee, DDY, is the
owner of Ton V. Lee, DDS, PC, which is the fictitiocus name
for Summerlin Smiles.

Pid you want me to readdress the issues that we
had in the —-— when we were here before?

THE COURT: Neo.

MS. MORRIB: Okay.

MR, JONES: Good morning, Your Honor. Prescott
Jones, agaln, for the plaintiff.

I'm going to start with the statement, Just
genarally the statement made on the website and the
statement that’s at issue in this litigation, and I think
it goes to really what is the pivotal lgsue in this case
and in this Motiocn is the truth or falsity of the
gtatement. Two of the -~ almost the very first words in
that statement are: Plaintiff’s verdict. And I think
that’s very important. We don’t have a plaintliff’'s verdict
and we never had e plaintiflf’s verdlct agalnst the

plaintiff in this case, Ton Vinh lLee, PC. And I think it’s
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undisputed that he received a jury verdict and Jjudgment
entered in his favor. He was also awarded an award of fees
and costs, as well. There is alsc not a plaintiff’s
verdict against any of the other defendants in the other
underlying litigation,

As we know, the judge in the underlying litigation
vacated the jury verdict against the remaining defendants
because the plaintlff’s only testifying expert in that case
provided testimony to the jury that was not based on any
reasonable degree of medical certainty. With that in mind,
it’s hard to justify why you can make the argumeni that
there was a plaintlfif’s verdict when the Jjury was -- the
judge essentially ruled that the Jjury was tainted by the
testimony that was ¢given to them and, as a result, ruled in
their favor.

But, nonetheless, there's nol been a Jjury verdict
against any defendant in the underlying litigation since
July 2014, That’s why the plaintiff in the underlying
litigation took an appeal to the Nevada Supreme Court.
They' re not appealing our client, Mr, Lee -~ Dr. Lee 1g not
appealing any verdict that’s against him te a Nevada
Supreme Court. In fact, it’s the plaintiff in the
underlying litigation who is appeallng everything.

Se, there’s pot a Jury verdict -- there’s not a

plaintliff verdict ln the underlving litigation. I think
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it7s imporiant Lo point out that it’s hard to make the
argument that that statement is true when, in fact, you
could say the converse of that statement That there’s no
plaintiff’'s verdict is, in fact, true at this point, Your
Honor.

THE COURT: Why do they say that your client -~
that Mr., Lee filed a counter appeal?

MR, JONES: He was appealing an award of fees and
ceats, 1 believe, Your Honor. It has nothing to do with
any verdict that wasg against him. And, in fact, [ think
that counter appesz. has been dismissed at that point,
anyway. [ think the only issue that’s pending before the
Nevada Supreme Court is the plaintiff in the underlying
litigation’s appea. of the verdict againgt them, not in
favor of them,

8o, at this point, Your Honor, what we really have
ig the oppoesgite iy true. There ig no plaintiff’s verdict
in this case. There hasn't been in over a year and a half,
at this polnt in time. And, unless the Nevada Supreme
Court reverses the Judge’s ruling, there’s not going to be
a plaintiff’s vexrdict in this case.

And, 1 think, Llt’s also imporiant to take a look
at the fact that they’re making the argument that 1t’s just
gimply =~ they’re sayving plaintlil’s verdict and that’s a

recitation of the facts of the case, but lt's important to
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take a look at who that statement is directed to. 1It’s
directed to potentlal clients of the defendant., The
potential clients of the defendant are geing to read that
statement and see that there’s a plaintiff verdict and
without any statement to the contrary, they’ re going to
believe that the parties that are named, including my
client, Ton Vinh Lee, DDS, who is the first defendant named
in that case, had a plaintiff verdict against him for
dental malpractice and wrongful death,

And, because of the fact that the defendant
published this on her website, potential clients of my
client, Dr. Lee, are also going to read that statement and
also come to the same conclusion that Dr. Lee has a ~— has
been found liable for dental malpractice and wrongful
death.

and, in fact, vou know, 1f we get to discovery,
Dr. Lee is going to testify that he hag been approacned by
some of his clients and, essentially: I Googled your name.
This 1s one of the first things that came up. Yo¢u koow,
what’s thig all about? Wrongful death and, vou know,
that’s just the clients that have told him that. You have
to imagine that there’s a number ¢f them who have decided
not to use him and he’s certainly been danmaged by the
statement that’s been made. But that’s fcr another dav.

8¢, taurning now to the reguirements for anti-

10
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SLAPP. As my opposing counsel said, it’s & Lwo-part
requirement. You have to first show a gocd falth
communication and furtherance of the right to petition or
the right to free speech in direct connection with an issue
of public concern. The first part of that statement, I
think, is the most important: A geod faith communication.

As we set forth in the brief, NRS 41.647 requires
that a good faith communication has to be either truthiul
or made without knowledge of its falsehood. As I just setl
forth before and as we set forth extensively in the
pleadings, there is no plaintifi’s verxdict in this case.
It can't possibly be said that there is a plaintiff’s
verdict at this poeint in time or during the time that the
statement was on the defendant’s website., Defendants are
the handling attorneys, of course, for the underlying
litigation. It can't possibly be gaid that it wasn’t nmade
without knowledge of its falsehood.

Second part of that requirement, assuning that if
Your Honor is inclined to find that it was, indeed, a goed
falth communication, second part ¢f that requirement --
again, it’s also on the defendant’s burxden to show that it
was made in furtherance of the right to petition or the
right of free speech in direct connection with an lssue of
public concern. And this is where the problems with the

gtatement that the defendants’ put into their pleadings --

11
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it sort of comes into play here. They seem to xrely on a
1ot on the portion of the statement that sald this matter
ig on appeal to make the argument that it’'s sone sort of
commentary or reporting on an issuve that’s in front of the
Nevada Supreme Court. And, of couvrse, the statement didn’t
even come into play, it wasn’t even on the website until
around the time that the Complaint was filed. I think,
with that in mind, it’s sort of hard to make the argument
that itfs some sort of commentary on a pending judicial
action.

And I think opposing counsel said it well., One of
the first things she said to Your Honor is that this in an
advertisement and that’s exactly our point. It can't
possibly be protected free speech that’s a commentary on a
Judicial proceeding that brings it under Nevada’g anti~
SLAPP law when what we’re really talking about here ig
advertisements, sonething that the defendants’ tryving to
uge for her financlal gain.

And 1if you take a look at the statement, as well,
if it is gome sort of commentary c¢n a pending judicial
proceeding, not a single fact at issue in front of the
Nevada Supreme Courl is discussed ln the defamatory
statement. It simply lists the parties at issue in the
case. There’s no discussion of why this matter was

appealed, which was the judge’s granting of the Judgment as

12
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a matter of law in favor of my clients. Thexre’s no
discussion of the fact that the plaintiff’s only testifying
expert was found o have made testimony that is not based
on any reascnable degree of medical certainty. There’s no
discussion of that at all, Your Honor. It’s clearly
scmething that’s meant for her financial gain. It doesn’t
bring that in Nevada’s anti-8LAPP statute.

If this Court’s inclined to find thal this does
fall under Nevada’s anti-SLAPP statute, I ¢an go and
discuss the second part of that requirement which is that
the burden, then, shifts o my side to show that we've
shown a prima faclie case for defamation. 1 think this has
been hashed out quite a bit in the pleadings and I don’t
want to necessarily Just recite everything that’s in the
pleadings, but I do want to cover a couple of toplcs. And,
in fact, we have o show not through clear and convinclng
evidence, as we’ve set forth. We have to show in our new
2awv~~ under the new law, which is simply & probabllity of
prevalling on the claim., And I ¢hink we easily ghow that,
Yeour Honor,

What we have to f£irst show is, of course, a false
and defamatory statement by the defendant concerning the
plalntiff was made. And, in fact, oubt of all the prongs of
a defamation clalm, this is the only one that’s conlested

by the defendant in thelir pleadings, so I'm going to focus

13
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mostly on this. And the first part of that statement is
that is has o be a false statement. And, 1 think, you
know, we’ve discussed that at length, I don’t think
there's really any need to delve into that any furthex
unless Your Honor has any questions,

But I do want to talk about, just a little bit,
about the claim that defendants make that even if this
statement is not found to be true, that it’'s somelhow
substantially true and, therefore, the Court has to find in
their favoer. And, I think, if this -- 1if Your Henor is
inclined to find that it is substantially true bub not
completely true, I think that shows that it’s absolutely an
igsue for the dury and should not bhe granted at this stage
of the litigation.

You'll remember, Your Honor, that the statute
provides that a Motion to Dismigsg, even though it's called
a Motion to Dismisgs under Nevada’ s Anti-SLAPP Lawsg, it’s
actually governed under Nevada’s summary Judgment standard,
Rule 56. 8o, what we’re looking for is, of course, a
digpute of material fact.

And, then, the second part of the first prong of
the defamatory -~ of the element ¢f a defamatory action is
thet the statement, of course, must be defamatory.

Pursuant to the Las Vegas Sun case that wag cited in our

brief:

14
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A statement is defamatory 1f 1t tends to lower the
subject in the estimation of the community and excites
dercgatory opinions against him.

And, Your Honor, I head opposing counsel say that
it can't possibly be the case that it's defamatory because
he was sued in his capacity as owner of Ton Vinh Lee, DDS,
PC, DVA, Summerlin Smiles, therefore, it doesn’t impute a
lack of f£itness to him, personally, just his practice.

And, Your Honox, 1 think, quite frankly, that’s ridiculous.
He is named -- the first -- in fact, in the capiion of the
statement, it says:

Description: Ton Vinh Lee, DDS, et al.

Take a look at the people that the statement is
directed to, it’s essentially laypeople. It7s not directed
towards attorneys. I think any person -~ any potential
Jury member who would view this statement would think that,
of course, with Ton vinh Lee, DDS, being the first person
who 1s named there, that he was, in fact, the one who
received a plaintiff’s verdict for dental malpractice and
wrongful death.

it’s important to point out, as well, that the
defendant does nothing -~ makes ne attempt in that
gtatenent to differentliate between Ton Vinh Lee, DDS,
personally, Ton Vinh Lee in his professional capaclty, or

Ton Vinh Lee in his capacity as owner of Summerlin Smiles.
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And, nonetheless, will remember that Ton Vinh Lee, in his
capacity as owner of the PC, was -- received a Jury verdict
in hig favor and that’s not being appealed, I don't
helieve, Your Honor.

And, again, the defendants don’t argue the second
prong that there’s an unprivileged privilecation [sic] tc a
third party -- publication. Sorry. To a third party.

They don’t argue the third prong, that there’s an existence
of fault. They don’t argue the last prong, that the
defamation tends to indure the plaintiff in his or her
business or profession, although it’s kind of wrapped up a
little bit in the argument of the first prong, as well.

8¢, I think we’ve addressed That.

8o, with that in mind, Your Honor, just briefly on
the 12(b) -~ the Renewed 12 (b) (5) Motion, I'm a bit
confused and my colleague who 18 with me here today and I
had talked extensively about the issue as to the fact that
Ton Vinh Lee, DDS, as sole owner ¢f Ton Vinh Lee, PC, which
does business as Summerlin Smiles, why the fact that he
owns the company meang that this case is subject to
dismissal. At the end of the day, he was sued In his
capacity as owner of Ton Vinh Lee, PC. That’s undlsputed.
Tt’s also undisputed that he recelved a Jjury verdict in his
favor. There was never a jury verdlct. Therxe's nothing

that was vacated, nothing that was overturned.
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¢, I think, with that in mind, I can’'t see how
that simple fact alone - and keep in mind, that’s all
that’ s being argued as it relates Lo the 12(b) {(5) Motion in
thisg brief, that that fact zlione necessitates dismissal and
I can't guite comprehend why but, with that in mind, he’s
never received a jury verdict against him. The remaining
defendants, including his PC, did receive a jury verdict
against hin but that verdict was vacated. And we go into
quite a bit of discussion in the bkrief as to the legal
effect of a vacating of a jury verdict. It’'s, essentially,
te make it as 1f it never existed at all. There is no Jury
verdict., There was no Jury verdict. Unless the Nevada
Buprame Court overturns Judge Wiese’s ruling, there is
never going te be a Jury verdict against any of the
defendants in the underiving litigation, whether it's Dr.
Lee, personally, ¢r Dr. Lee’s company, or Dy, Lee's
treating dentist,

8¢, with that in mind, Your Honox, I just wani to
end by digcussing the fact that this is, again, governed
under Nevada’s sumpary Judgment standard., It possibly -~
this Motion could not possibly be granted as 1t was wrltten
by the defendants. The wrong law, as we discussed at
length during the Last hearinyg, the wrong law was clted and
relied on., And, even again, even ln the Reply brief in

which -~ after which the correct law was get forth, there
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wag s8till a couple references to c¢lear and convincing
evidence. The wrong law was clited. The wrong facts that
relate to the gtatement at issue were repeatedly relied on,
Almost every single argument in thelr initial Motion is
premised on the wrong law and the wrong facts. Statement
is true -- sorry, Your Honor. The statement is not true
hecause there was never a plaintiff’s verdict against the

plaintiff in this case. There is not a plaintiff's verdict

against any other defendant in the underlying litigation.
And I want to end with just a brief quote from the John
versus Douglas County School District case that says:

Thenh of a SLAPP lawsult is that it is filed to
obtain a financial advantage over one’s adversary by
increasing litigation costs until the adversary’s case
is weakened or abandoned.

And, Your Honor, that’s not pregent in this casge.

Both plaintiff and defendant are professionals that own
their own gr@fgssional practice., They're in gimilar
financlal gosi&ions. and, in fact, it can hardly be said

that my client is tryving t¢ rack uvp litigation costs as

against defendant to put them in a weaker position., In
fact, I'd say the opposite is true. We have been subjected

to motion after motion and we had to file s sur-reply. We
had Lo file a Motleon to Strike, a Motion te Continue.

Simply put, this is not a SLAPP lawsult. Even if it is a

18

395



10
11
12

13
14
18
18
17
18
19
20
21
22

24

SLAPP lawsulbt, it’s simply -- it cannot be dismissed
because the statement 1s false.

And, if you have any questionsg, Your Honor, 1’11
be happy to answer them, Otherwise, we’ll submit.

THE COURT: I don’t have any questions.

MR, JONES: ‘fThank wyou, Your Honox.

THE COURT: Thank wvou.

M8, MORRIB: In reply, the purpose ¢of an anti-
SLAPP lawsult or case is to protect free speech., And, in
this case, whether the statement that was placed on the
wabsite is true or false is a decision that is a matter of
law to be decided. AaAnd, in this case, the issue iz whether
it was a good faith communication. The statement which was
made does not say that a verdict was taken against Ton vinh
Lee, DDS, as an individual., It simply states that he wag
sued as the owner, which is completely accurate, It does
nct say that there was a Judgment. It says that there was
a verdict, which is completely accurate, It was posted
after the verdict came in, And, at the time it was posted,
it was completely accurate.

And I think that counsel made an excellent polnt.
IE it goeg up to the Supreme Courlt and ih@ Sudgment gebts
reinstated, then it is, again, an accurate statement. AL
the moment, it’s a&n issue that’s on appeal. And the ¢rosg-

appeal, which was nade by Ton V. Lee, is still pending
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before the Supreme Court. Only a portion of it was
dismissed regarding Dr. Traivail. And, so, it is an issue
that 1s being decided by a ‘judicial body.

What has been reported on that website was
something that happened in a court of law. And, under the
Sahara case, there is an absolute privilege if you simply
recite something that has occurred in a court of law., It
isn't that Ton V. Lee, DD8, is nawmed first. That's the
title of the case. And, in fact, a verdict was brought in
that amount and the individuals who are sued are accurately
listed on that statement.

%3¢, 1 think he said that 4it's, yon know, it
doesn’ t matter that it’s -- we didn’t argue that 1t’s a
privileged communication to a third party. That is, in
fact, exactly what we’re arguing, that this is a privileged
communication to a thirzxd party. And -~ g0rry?

[Colloguy between counsel]

M8, MORRIS: Yeah., The falr report

findiscernibliel.

But the other issue that has been addressgsed is

igsue of public concern. I mean, this was a dental
malpractice death case and it was reported. It's a mattey
of public record. The -~ Ton V. Lee took the stand and

salid yes, he is the owner. And, now, he comes to Court to
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say that it’s defanatory that it’s been published out there
that he is the owner when he has, in fact, admitted he is.
If this statement that wasg posted said anything different
than what it does, then it could have a defamatory
construction. Bui, the fact is that every single statement
within her post was true, There was a verdict that it was
a based on the death, it was the date it was, and
plaintiffs sued the dental office, Summerlin Smiles,
accurate; the owner, Ton V Lee, DB, accurate; and the
treating dentists, accurate.

S0, nothing in that statement is inaccurate. It
is a truthful statement. And 1t ls one of public concern
that took pilace in a court of law, And, under the Sahara
cage, sinmply reciting what happens in a Court of law - and
in the Saharas case, th@y took a Mississippl Complaint, and
gtole some language from it, and put 4t in a letter, and
the Court sald: There’s an absolute privilege to that,
that the public has a right to know what goes on, And noti
everyone can be there. And, 20, reporting what occurs in a
court of law ls absolutely privileged.

8¢, he sald that we only argued a portion of it
when we renewed our Motion Lo Dlsnlss under 12{(L)(5). We
renewed the Motlon, meaning all polnts of law were in
addition. We only focused on -~ ¢r renewed. The only

reason we focused on who wasg the owner of Summerlin Smiles
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i8 because that was what was addressed in the hearing
previously.

80, we have an anti-~SLAPP, which we can prove that
this was a good falth communication and it was -~ 1it’s
protected because ‘t's an issue of public concern., Then,
+he burden shifis over to them and they are not able to
prove that this is a false and defamatory statement. They
are not able to show any type of damages. It was made -~
at the time it was made, 1t was absolutely true. And, in
fact, it might be true later when the Supreme Court
reverses it. 8o, even if you choose not o grant the
Special Motion to Dismiss with the anti-SLAPP, I think that
the 12({b) {8} is clearly a Motion that needs to be granted
due to the facot that there ig an absolute privilege for the
gtatements that were made. And, as a matter of law,
they’ re true.

Thank you.

THE COURT: Okay., %Well, that matter has been

-

thoroughly briefed and argued, I appreciate your appearance

today, and I711 issue a minute order with the Court’sg
ruling. Thank you.
MR, JONES: Thank vou, Your Honor.

PROCEEDING CONCLUDED AT 9:38 A.M.

* * * * *
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CERTIFICATION

I certify that the foregoing is a ¢orrect transcript from
tre audio-visual recording of the progeedings in the
above-entitled matter,

AFPFIRMATION

I affirm that this transcript does not contaln the social
security or tax identification number of any person ox
entity.

. s
X e %

KRISTEN LUNKWITZ
TNDEPENDENT TRANSCRIBER
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DISTRICT COURT
CLARK COLNTY, NEVADA
Other Tort COURY MINUTES January 13, 2016
A-15-723134-C Ton Lee, Plaintiff(s)

V5.
Ingrid Patin, Defendant(s)

January 13, 2016 3:06 AM Status Check

HEARD BY: Togliatti, Jennifer COURTROOM:
COURY CLERK: Phyllis Irby

RECORDER:

REPORTER:

PARTIES
PRESENT:

JOURNAL ENTRIES

« This Court having considered the Defendants Special Motion to Dismiss Pursuant to NRS 41.635-
70, or in the Alternative Motion to Dismiss Pursuant to NRS 12(b)(5), all related pleadings, and oral
arguments of counsel, first FINDS Defendants Motion is timely filed pursuant to NRS 41.660. Next,
this Court FINDS the communication at issue (as detailed by the Plaintiff in his Opposition to this
Motion) under the circumstances of the nature, content, and location of the communication is nota
good faith communication in furtherance of the right to petition or the right to free speech in direct
connection with an issue of public concern, Specifically, NRS 41.637(3) doesn t apply because the
communication does not reference an appeal, nor does there appear to be any connection to the
communication and its timing to any purpose other than attorney advertising, NRS 41.637(3) does
not apply because it appears there is no direct connection to a matter of public interest, and instead
it appears to be for the purpose of attorney advertising.

However, even if NRS 41. 637(3) or (4) did apply to complained of communication, this Court cannot
find at this juncture that the Plaintiff hasn t put forth prima facie evidence demonstraling a '
probability of prevailing on this claim, This is particularly true because the truth or falsity of an
allegedly defamatory statement is an issue for the jury to determine. Posadas v. City of Reno, 109
Nev. 448, 453 (1993). Further, because if found to be defamatory and the statement is such that would
PRINT DATE: 0171372016 Pagelof2 Minutes Date:  January 13, 2016
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A-15-723134-C

tend to injure the Plaintiff in his business or profession, then it will be deemed defamation per se and
damages will be presumed. Nevada Ind. Broadcasting v. Allen, 99 Nev. 404, 409 (1983). Therefore,
for the reasons stated herein Court ORDERS Special Motion to Dismiss pursuant to Nevada s anti-
SLAPP laws DENIED.

Nexi, this Court FINDS all of Defendants other arguments are not properly decided in a Motion to
Dismiss and/or are without merit and ORDERS Defendants Alternative 12(b)(5) Motion to Dismiss
DENIED, Further, this Court DENIES Plaintiff s Countermotion for altorney s fees and costs as this
Court does not find the special motion to be frivolous or vexatious. Further, the misstatement of the
evidentiary burden cannot be considered more than a harmless error on the part of counsel
considering the facts here.

Finally, this Court notes that the parties have not in any Motion to Dismiss thus far distinguished
between allegations of conduct of the individual Defendant versus the corporate Defendant, and
therefore, this Court notes that any rulings herein and regarding the previous Motion to Dismiss do
not address that issue. Counsel for the Plaintiff is to prepare the proposed order tracking the
language of this minute order and allow for Defendants counsel s signature as to form and content.

CLERK'S NOTE: A copy of this Minute Order shall be placed in the Attorney folders for the
following: ‘
Prescott T, Jones, Hsq., August B, Hotchkin, Esq., and Bremer Whyte Brown & O'Meara LLP./pi

PRINT DATE:  01/13/2016 Page2of2 Minutes Date:  January 13, 2016
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QMENALLE
1480 R, Yawn Senter rive
Safto 2H0
Las Vegas, Ny 88144
{7031 A6 5855

Electronically Filed
02/0412016 11:46:19 AM

PRESCOTT T. JONES, ESQ. | v, Rt W—-

Nevada State Bar No. 11617

AUGUST B. HOTCHKIN, ESQ. CLERK OF THE COURT
Nevada State Bar No. 12780

BREMER WHYTE BROWN & O'MEARA LLP
1160 N. TOWN CENTER DRIVE

SUITE 250

LAS VECAS, NV 89144

TELEPHONE: {(702) 258-6665

FACSIMILE: (702) 258-6662

pjones @bremerwhyte.com
ahotchkin@bremerwhyte.com

Attorneys for Plaintiff,
TON VINH LEE

DISTRICT COURT
CLARK COUNTY; NEVADA
Case No. A-15-723134
Pept. No.: IX
NOTICE OF ENTRY OF ORDER
DENYING DEFENDANTS’ SPECIAL
MOTION TO DISMISS PURSUANT TO
NRS 41.635-70, OR IN THE

ALTERNATIVE, MOTION TO DISMISS
PURSUANT TO NRCP 12(B)(5)

TON VINH LEE, an individual,

Plaintiff,
vs,
INGRID PATIN, an individual; and PATIN
LAW GROUP, PLLC, a Nevada Professional
L1LC,

Defendants.

ot ¥ N’ o N S e’ N ot it st

PLEASE TAKE NOTICE that an ORDER DENYING DEFENDANTS® SPECIAL
MOTION TO DISMISS PURSUANT TO NRS 41.635-70, OR IN THE ALTERNATIVE,
MOTION TO DISMISS PEIRSUANT TO NRCP 12(B)5) was entered on Febroary 3, 2016, A
copy of said ORDER is attached hereto,

Dated: February 4, 2016 BREMER WHYTE BROWN & O’MEARA LLP

&y y
v / & s
;15 G g
L Bnns el ot
S

s e v A i AT

By:

Prescott T, Jones, Esq,, Bar No, 11617
August B, Hotchkin, Esq., Bar No, 12780
Attorneys for Plaintiff

TON VINH LEE

HAIISASONCIANOE-Order Denying.docx
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¥ hereby certify that on 4th day of February, 2016, a troe and correct copy of the foregoing

CERTIFICATE OF SERVICE

document was electronically served on Wiznet upon all parties on the master e-file and serve list.

HAIBSASINCTNOE-Order Depying.docx

Jo Peters, an employee of Bremer Whyte Brown & O"Meara
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CERISTIAN M. MORRIS, ESQ.

Nevada Bar No. 11218 CLERK OF THE COURT
NETTLES LAW FIRM

1389 Galleria Drive, Suite 200

Henderson, Nevada 89014
Telephone: (702)434-8282
Facsimile: (702) 434-1488
christian@nettleslawfirm.com
Avtorngy for Defendants, Ingrid Patin and Patin Law Group, PLLC

DISTRICT COURT
CLARK COUNTY, NEVADA
TON VINH LEE, an individual,

CASENQO.: A-15-723134-C
Padsift, DEPTNO. KX

V.
INGRID PATIN, an individual, and | NOTICE QF APPEAL
PATIN LAW GROUP, PLLC, a Nevada
Professional LLC,

Pefendants.
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Defendants, Ingrid Patin, an individual, and Patin Lew Greup, PLLC, a Newada
Professional LLC, by and through their counsel of record, Christian M, Morris, Esq. of'the Nettles
Law Firm, hereby appeal to the Supreme Court of Neévada from the Order [Denying Defendants”
Special Motion to Dismiss Pursuant to NRS 41.635-70], filed on February 4, 2016, and attached.

| hereto as Exhibit A

Dated this /" day of Masch, 2016.
NETTLES LAW FIBM

Chrigtidt M. Morris, Bsq. ™

Nevada Bar No. 011218

1389 Galleria Drive, Suite 200

Henderson, NV 89014

Atrorneys for Defendants, Ingrid Patin and Patin
Law Growp, PLLC
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Pursuant to NEFCR 9, NRCP (b) and EDCR 7.26, I centify that on this _pﬁi___w day of
March, 2016, T served the foregoing NOTICE OF APPEAL on the following parties by

electronic transmission through the Wiznet system on,

Bremer, Whyte, Brown & O'Meara
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CHRISTIAN M. MORRIS, ESQ,
Nevada Bar No, 11218 CLERK OF THE COURT
NETTLES LAW FIRM
1389.Galleria Drive, Suite 200
Hendetson, Nevada 85014

 Telephone: (702) 434-8282
iFacsnmic (’?&2) 434 1488

 Sedd A X411
ﬁAztomey jbr &ﬁndam& !ngrid Patin and Parin Law Group, PLLC

DISTRICT COURT
CLARK COUNTY, NEVADA

| TON VINH LEE, an individual, CASENO.: A-15-723134-C
: DEPTNO.: IX
Plaintiff,

V..
CASE APPEAL, STATEMENT
INGRID PATIN, an individusl, and
PATIN LAW GROUP, PLLC, a Nevada
Professional LLC,

Defendants.

Defendants, Ingrid Pafin, an individual, and Patin Law Group, PLLC, 4 Nevada
Professional LLC, by and through their counsel of record, Christian M. Morris; Esq, of the Netiles
Law Firm, hereby file this Case Appeal Statement.

1. Naiie of appellant filing this Case Appeal Statement: Defendants; Ingrid Patin,
aif individaal, and Patin Law Groug, PLLC, 4 Nevada Professional LLC

2. Hdentify the Judge issuing the decision, judgment, or order appeated from:

Honorable Jennifer Togliatti

3, Identify each appellant and the name and address of counsel for each appelfant;
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Appiellants:  Ingrid Patin, an individual
Patin Law Group, PLLC, a Nevada Professional L1.C
Attorneys:  Christisn M, Morris, Esqg,
Netdes Law Firm
1389 Galleria Drive, Suite 200
Henderson, NV 89014
4, Identify each respondent and the name and address of appellate counsel, ifknown,
for each respondent (if the name of a respondent’s appellate counsel is unknown, indicated as
much and provide the name and address of thet respondent’s trial counsel):
Respondents: Ton Vinh Lee

Attorneys:  Prescott T, Jones, Esq.
BREMER WHYTE BROWN & O'MEARA LLP
{160 N. Town Center Drive
Suite 250
Las Vegas, NV 89144

5. Indicate whether any attorey identified above in response to question 3 or 4 is fiot

| licensed to practice law in Nevada and, if so, whether the district court granted that attorney
permission to appear under SCR 42 (attach a copy of any district court order granting, such

permissiony N/A.

6. Indicated whether appellant was represented by appointed or retained counsel in

the district cowrt: Retoined.

7. Indicate whether appellant is represented by appointed or retained counsel on

: ‘appaa'l'-:- Retained,

8. Indicate whether appellant wias gramed leave to proceed in forma pauperis, and

| the date of entry of the district court order gianting such leave: N/A.

9, Indicate the: date the proceedings commeénced in the distrct court (e.g., date

: fcomplaint indictment, information, or petition was filed): The complaint was filed on August 17,

2015,
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18,  Provide & brief description of the nature of the action and result.in the district ¢out,
including the type of judgment or oider being appealed and the relief granted by the district cours:

This appeal is taken from a defamation per se action broughit against Defendants by
Plaintiff. Plaintiff slleges that Defendant posted g false and defamatory statement on thelr
buasiness website, The aileged false and defamatory statement relates to g jury verdiof rendered
in favor of Plaintiffs against Defondants Ton V. Lee, DDS, Prof. Corp. d/bva Swirimerlin Biniles
and Flotida Traivai, DMD in the amount of $3,470,000 in Case No. A-12-656091-C. The
Judgment on Jury Verdict swarded the total of $3,470,000, plus. interest, and ¢osts in the amount

| o1 $38,042.64 1o Plaintiffs. The alleged false and defamatory statement lists the case name,
| Singlerary v. Ton Vink Lee, DDS, er al., as well as a detailed description of the case: “A dental
malpractice-based wrongful death action that arose out of the death of Decedent Reginald.

| Singletary following the extraction of the No, 32 wisdom 3601;1) by Defendants on or about April;

16, 2011, Plaintiff sved the dental office, Sunnmerlin Smiles, the owner, Ton Vinh Lee, DDS,
and the treating dentists, Florida Tratvai, DMD and Jai Park, DDS, on behalf of the Estate, herself
and minot son,”

Defendants appeal from the Order [Denying Defendants’ Special Motion to Dismiss
Pursuant to NRS 41.635-70}, filed on February 4, 2016.

11 Indicate whether the case has previously been the subject ofan appeal to or original
writ proceeding in the Suprerne Coint and, if g0, the caption and Supreme Count docket number
of the prior proceeding: WA
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12. Indicate whether this appeal involves child custody or visitation: N/A.

13, If this is & civil case, indicate whether this appeal involves the possibility of

sedflement. This case does involve the possibility of a setflement.

Dated this_T" day of Mateh, 2016.
NETTLES LAW FIRM

Christia# ™. Morris, Fisq. ™

Nevada Bar No. 011218

1389 Galleria Drive, Suite 200

Henderson, NV 89014

Attorneys for Deferndants, Ingrid Patin and Patin
Law Group, PLLC
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CERTIFICATE OF SERVICE
Pursuant to NEFCR 8, NRCP (b) and EDCR 7.26, I certify that on this Ej__. day of
March, 2016, | served the foregoing CASE APPEAL STATEMENT on the following parties

by ¢lectronic transmission through the Wiznet system,

N e e v

e st A

Bramer, Whyte, Brown & O'Mears
Prescolt Jones, B4,

B . o . ¢ I” ” ;Y f
An Employegyof New(ewLaw Firm
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SVETLANA SINGLETARY, INDIVIDUALLY, Suprome Court No. 66278
AND A8 THE REPRESENTATIVE OF THE District Court Case No. ABE6091
ESTATE OF REGINALD SINGLETARY, AND
AS PARENT AND LEGAL GUARDIAN OF Fl LEE)
GABRIEL L. SINGLETARY, A MINOR,

Appellant, NOV 29 20%

v,
TON VINH LEE, DDS, INDIVIDUALLY: - *
FLORIDA TRAIVAL DMD, INDIVIDUALLY; %@m
AND TON V. LEE, DDS, PROF. CORP,, A
NEVADA PROFESSIONAL CORPORATION,
D/B/A SUMMERLIN SMILES,

Respondents.

CLERK'S CERTIFICATE
STATE OF NEVADA, ss.
§, Elizabeth A, Brown, the duly appointed and qualified Clerk of the Supreme Court of

the State of Nevada, do hereby certify that the following is a full, true and correct copy
of the Judgment in this matter.

JUDGMENT

The court being fully advised in the premises and the law, it is now ordered, adjudged
and decreed, as follows:

“ORDER the judgment of the district court AFFIRMED IN PART AND
REVERSED IN PART AND REMAND this matter to the...”

Judgment, as quoted above, entered this 17% day of October, 2016.
IN WITNESS WHEREOF, | have subscribed
my name and affixed the seal of the Supreme
Court at my Office in Carson City, Nevada this
November 16, 2016.

L Elizabeth A. Brown, Supreme Court Clerk

BN By: Dana Richards gmqg;wam“ck
. _ CLIAR
- Deputy Clerk 07 Supre ourt Gk CukBestidn
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INTHE SUPREME COURT OF THE STATE OF NEVADA

SVETLANA SINGLETARY, No. 66278
INDIVIDUALLY, AND AS THE
REPRESENTATIVE OF THE ESTATE
OF REGINALD SINGLETARY, AND AS

PARENT AND LEGAL GUARDIAN OF < H LED
GABRIEL L. SINGLETARY, A MINOR, . B ;
Appellant, | Dok

VH.,

TON VINH LEE, DDS, INDIVIDUALLY;
FLORIDA TRAIVAIL DMD,
INDIVIDUALLY; AND TON V. LEE,
DDS, PROF. CORP., A NEVADA
PROFESSIONAL CORPORATION,
D/B/A SUMMERLIN SMILES,

Respondents.

] o ',-':.f'.' 5?3, "
; ;3!{ ALY

" ORDER AFFIRMING IN PART,
REVERSING IN PART AND REMANDING

*i’}m:m an appeal from a district court judgment as a matter of
law in a dental malpractice action. BEighth Judicial District Court, Clark
County; Jerry A, Wiese, Judge. |

| respondents, alleging that Ronald Singletary died as a result of
respondent#’ negligence following a tooth extraction. At the close of
appellant’s aase, regpondents orally moved for dismissal nx;riar NRCP
41(b), arguing that appellant’s dental expert failed to-testify regarding
standard of care to a reasonable degree of medical probability. The
district court denied thoss motions. Subsequently, a jury found that both

Summerlin Smiles and Dr. Florida Traivai were contributorily negligent,

and awarded damages to appellant. Summerlin Smiles and Dr. Traivai
ﬁleci motions for judgment as a matter of law on the same ground raised in
their NRCP 41(b) motibns The district court granted the motions, finding
that appellant’s expert failed to provide standard of care and causatum

Appellant brought dental malpractice claims against -
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testimony to the required degmwf certainty, and it entered judgment as a
matter of law in favor of Summerlin Smiles and Dr. Traivai.
In deciding whether to grant an NRCP 50(b) motion, the

:dijstrict court “must view the evidence and all inferences in favor of the
‘nonmoving party.” Nelson v. Heer, 123 Nev. 217, 222, 163 P.3d 420, 424
(2007). “To defeat the motion, the nonmoving party must have presented

sufficient evidence such that the jury could grant relief to that party.” Id.

at 922.23, 163 P.3d at 424. This court reviews a district court order

granting a NRCP 50(b) motion de nove. Id. at 223, 163 P.3d at 425,
Having reviewed the parties’ ,bﬁéfa' and appendices, we

conclude that the district court erred in granting judgment as a matter of

law and finding that appellant’s general dentistry expert failed to state his
standard of care opinions to the required reasonable degree of medical
probability. The district court determined that the dental expert's
testimony should have been stricken as ‘im&missibie beecause the expert
did not use the phrase “t6 a reasonable degree of medical probability” in
rendering his opinion on the standard of care following a tooth extraction.

We conclude that this finding was in error. While medical expert
| testimony regarding standard of care must be made to a reasonable degree
of medical probability, there. is 10 requirement that the specific phrase
{ “reasonable degree of medical probability” must be used by the expert in
| their testimony. Morsicato v: 6&»% Drug Stores, Inc., 121 Nev. 153, 157
{ 58, 111 P.3d 1112, 1115.18 (2005). Thus, the district court should have
! considered the nature pumm, and certainty of the dental expert's

testimony rather than whether he uttered a specific phrase. Id.; see
FCHI, LLC. v. Rodriguez, 130 Nev., Adv. Op. 46, 335 P.3d 183, 188 (2014)
{recognizing that “the refrain is functional, mnot talismatic” and in
evaluating such testimony, the district court should “consider] ] the
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gpurpose of the ekpert tostimony and its certainty in light of its context”
: raﬁwr than listen for specific words (@iﬁng Williams v. Eighth Judicial
¥ Dist. Court, 127 Nev. 518, 580, 262 P.3d 360, 868 (2011))).

In this case, the expert’s opinions were based on his extensive
experience as a practicing dentist, including his experience performing "
tooth extractions, and his review of the documents and records in this
case. In testifying that the standard of care requires aatz‘ia:otze treatmenz
.:andier follow-up care to dewmzma whether the patmxz is experieming ‘
symptoms of mfactmn ami that Saummerlin szlaa and Dy, Traivai
breached that. standard, appellant’s expert did not use speculative,
hypothetical, or equivocal language. Appellant’s expert provided a
definitive opinion as to the standard of cave and its breach in this case,
stating that Singletary’s infection could have been controlled with
antibiotics, that the use of antibiotics is common practice, and that it was
a viclation of ‘the standard of care not to follow up with Bingletary.
Although the district court also. found that appellant's expert failed to
provide causation testimony with the required degree of certainty,
‘appellant’'s infectious disease expert tostified that Singletary died from an
infection and swelling that spread from the site of his removed footh into
g his neck and the area around the lung space, but that if Singlotary had
been given antibiotics in the days following the tooth extraction he would
not have died, and the infectious disease expert specifically stated that his
opinion was made “fo a réasonable degree of medical probability.” We
] therefore reverse the district court’s judgment as & matter of law and
~ dlrect the district court to reinstate the juxy’s verdict. |

Appellant also challenges the district court's award of costs to
respondent Ton Vinh Lee, D.D.8. Appellant, however, expressly asked the
district court to award Dr. Lee half of the costs requested in his motion,
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Appellant therefore lacks standing to appeal the costs award because she
is not aggrieved by that order. NRAP 8A(a); Valley. Bank of Nev. v.
Ginsburg, 110 Nev. 440, 874 P.2d 729 (1994); Farnham v. Farnham, 80
Nev. 180, 391 P.2d 26 (1964) (holding that party who prevails in the
district court is not “aggrieved”). Regaréie&s, ‘appellant did not argue that

I Dr. Leo failed to file a memorandum of costs in the district court, see Old
Astec Mine, Inc. v. Brown, 97 Nev. 49, 52, 633 P.2d 981, 983 (1981)
(holding that & point not raised in the distriet court is deemed to have
been waived and will not be considered on appeal), and the argument

otherwise lacks merit because Dr. Lee did provide & memorandum of costs,
Woe therefore affirm the award of costs to Dr. Lee. Accordingly, we

ORDER the judgment of the district court AFFIRMED IN
PART AND REVERSED IN PART AND REMAND this matter to the
district court for proceedings consistent with this order.®

Douglas

n light of this order, we need not ad&rj@s appellant’s other
agsignments of error. o
certain issues regarding statutory caps and remittitur is denied as the

those issues and those issues should be addressed in the district court in
the first instance.

- Jrocs '
T et R o I g S
g i oS PRI

Respondents’ request that we instruct the district court to address

district court entered judgment as a matter of law without considering
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ce:  Hon. Jerry A, Wiese, District Judge
James J. Jimmerson, Sottlement Judge
Patin Law Group, PLLC
Baker Law Offices
Marquis Aurbach Coffing
Maupin Naylor Braster
Lewis Brisbois Bisgaard & Smith, LLP/Las Vegas
David N. Frederick
Horvitz & Levy, LLP
Stark Friedman & Chapmaen
Eighth Distriet Court Clerk
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IN THE SUPREME COURT OF THE STATE OF NEVADA

SVETLANA SINGLETARY, INDIVIDUALLY,
AND AS THE REPRESENTATIVE OF THE
ESTATE OF REGINALD SINGLETARY, AND
AS PARENT AND LEGAL GUARDIAN OF
GABRIEL L. SINGLETARY, A MINOR,
Appellant,

Vs,

TON VINH LEE, DDS, INDIVIDUALLY;
FLORIDA TRAIVAL DMD, INDIVIDUALLY;
AND TON V. LEE, DDS, PROF. CORP,, A
NEVADA PROFESSIONAL CORPORATION,
D/B/A SUMMERLIN SMILES,

Respondents.

TO: Steven D. Grierson, Eighth District Court Clerk

Supreme Court No. 66278
District Court Case No. AB56091

Pursuant to the rules of this court, enclosed are the following:

Cartified copy of Judgment and Opinion/Order.

Receipt for Remittitur,
DATE: November 18, 2016
Elizabath A, Brown, Clerk of Court

By: Dana Richards
Deputy Clerk

oo {(without enclosures).
Hon, Jerry A, Wiese, District Judge
Marquis Aurbach Coffing
Baker Law Offices
Patin Law Group, PLLC

Lewis Brisbois Bisgaard & Smith, LLP/Las Vegas

Stark Friedman & Chapman
David N. Frederick

Maupin Naylor Braster
Horvitz & Levy, LLP

16-35787
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Y

“RECEIPT FOR REM!WWR

Received of Elizabeth A, Brown, Clerk of the $apmme Court of the State of Nevada, the
REMITTITUR issued in the above-entitled cause, on NOV 28 2016

HERTHER UNGERMANN

Deputy District Court Clerk

RECEIVED
NOV 2 8 2056
CLERK OF THE COURT 2 16-35757
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10601 Park Run Drive
Las Vegas, Nevada §9143
{702 3826711 FAX: {707} 3825816

MARQUIS AURBACH COFFING

A 2 .7 T N ¥ B YO

in favor of Plaintiffs and against Summerlin Similes based upon a proper
standard, which would result in an award of $867,500. In the related issues of
remittitur and additur, the affected party is given a mandatory oplion of 3 new
trial in lieu of accepting the new award.” Therefore, since Plaintiffs have
already prevatled against Summerlin Smiles at wial under the heightened
standard, the Court should either reinstate the jury’s verdict against Summerlin
Smiles ($867,500), or alternatively, at Plaintiffs’ option, order a new trial as to
Suminerlin Smiles based upon the lower standard for ordinary negligence.
E. THE AWARD OF COSTS TO LEE SHOULD BE VACATED
FOR HIS FAILURE TO PROPERLY ITEMIZE THE
REQUESTED COSTS AND HIS FAILURE TO FHLE A
MEMORANDUM OF COSTS,

The $6,032.83 award of costs to Lee should be vacated for his failure to
properly itemize the requested costs and his faikure to file a memorandum of
costs. Lee failed to itemize his requested costs, as required by Nevada law, and
he also failed to separately file a memorandum of costs, as required by

NRS 18.110(1)."%

%2 See Lee v. Ball, 121 Nev. 391, 394-395, 116 P.3d 64, 66-67 (2005) (*[TThe
district court abused its discretion in failing to offer Lee the option of a new
trial or acceptance of the additur.”); see also Harris v. Zee, 87 Nev. 309, 311,
486 P.2d 490, 491 (1971) (both the district court and the Supreme Court possess
power o enter an order granting a new trial unless the plaintiff accepts a

- {remittitur).

% See Gibellini v, Klindt, 110 Nev. 1201, 1206, 885 P.2d 540, 543 (1994)
(prolubiting a reasonable estimate of costs, for administrative convenience, as
the basis to racover costs).
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1.  Nevada Law Does Not Permit Arbitrary Estimates of
Requested Costs.

In the hearing on Lee’s motion for costs, the District Court stated that i
was unable to award the full $12,065.67 in requested costs because Lee and
Summerlin Smiles were represented by the same counsel, and Lee prevailed
while Summerlin Smiles did not.”®  The District Court acknowledged that it
was not certain what {o do, so it just awarded half the requested amount
(56,032.83). without any specific allocation to Lee and Summerlin Smiles.'®
Yet, Nevada law does not permit arbitrary estimates of cosis to be awarded. In

Gibellini v, KHindt, this Court prohibited the practice of awarding costs based

1jupon a reasonable estimate of costs, as opposed to actual costs, for

6

administrative convenience.™ Since Lee was unable to itemize any of his

costs, the entire award of costs should be vacated,

2. Lee’s Failare to File 2 Memorandum of Costs fo Support
His Awarg of Casts Is Fatal to the Entire Awar

According to NRS 18.110(1), a verified memorandum of costs must be
filed with the clerk within five days afler the entry of judgment. Lee never

separately filed a memorandum of costs.”™ Instead, he only filed a motion for

184 AA 11:2247-2253,

185 lg&

186 110 Nev. at 1206, 885 P.2d at 543.
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In recent Nevada precedent, this Court has specifically upheld the
denial of costs for failure to comply with NRS 18.110(1) by actually filing a
memorandum of costs: “Even if the homeowners were not precluded from
recovering costs by NRS 17.115 and NRCP 68, they would be for their failure
to file 2 memorandum of costs pursuant to NRS 18,110(1).""" Therefore,
regardless of the Court’s decision on the other issues presented in this appeal,
the award of costs to Lee should be vacated.

VIi. CONCLUSION

In summary, the Court should reinstate the jury’s $3,470,000 verdict in

favor of Plaintiffs based upon the District Court’s unnecessary requirement for

1 |specific talismanic language to be uttered by Plaintiffs’ experts at trial to

establish the standard of care to a reasonable degree of medical probability.
Similarly, this Court’s review of all the evidence in the record supports the
establishment of the standard of care 1o a reasonable depree of medical
probability, If the Court reinstates the jury’s verdict, the Court should also
reinstate Plaintiffs’ $38,042.64 award of costs against Traivai and Summerlin
Smiles. ‘

Alterngtively, the Court should order a new trial based upon the prejudice
to Plaintiffs for prevailing on Defendants’ oral NRCP 41(b) motions at the close

of Plaintiffs” case, only to have the District Court reconsider similar motions

ipost-trial after the jury had already been released. At that point, it was

8 AA 11:2180-2185.
% Gunderson v. D.R. Horton, Ine.. 319 P.3d 606, 616, n. 6 (Nev, 2014).
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impossible for Plaintiffs to rehabilitate their witnesses, and this Court should,
alternatively, grant a new trial on this basis.

With respect to Summerlin Smiles, the Court should either reinstate the
jury’s $867.500 verdict or, at Plaintiffs’ option, order 2 new frial as (o
Plaintiffs* ordinary negligence claims against Summerlin Smiles because none
of the clabms were subject to the more siringent standards for dental
malpractice.

Finally, the Court should vacaie the award of costs to Lee because he
failed to itemize the requested costs or separately file a memorandum of costs.

Dated this 23rd day of March, 2015.

MARQUIS AURBACH COFFING

By /s/ Micah S Echols
Micah S. Echols, Esq.
Nevada Bar No. 8437
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Appellants/Cross-
Respondents
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MARQUIS AURBACH COFFING

10001 Park Bun Drive
Las Vegas, Nevada §93148

{2023 3820711 FAX: {7023 382.5818

CERTIFICATE OF COMPLIANCE

1. 1 hereby certify that this brief complies with the formatting
requirements of NRAP 32(a)(4), the typeface requirements of NRAP 32(a)(5)
and the type style requirements of NRAP 32(a)}(6) because this brief has been
prepared in a proportionally spaced typeface using Microsoft Word 2007 in 14-
point Times New Roman font.

2. 1 further certify that this brief complies with the page- or type-
volume limitations of NRAP 28.2(e)(2) because, excluding the paris of the brief
exempted by NRAP 32(a)(7)}(C), it is either:

proportionally spaced, has a typeface of 14 points or more and

1 fcontains 9,299 words; or

[ Jdoesnotexceed _____ pages.

3. Finglly, I hercby certify that I have read this brief, and to the best
of my knowledge, information and belief, it is not frivolous or interposed for
any improper purpose. 1 further certify that this brief complies with all
applicable Nevada Rules of Appellate Procedure, in particular NRAP 28(e){1},
which requirés every assertion in the brief regarding matters in the record to be
supported by a reference to the page and volume number, if any, of the

transcript or appendix where the matter relied on is to be found. I understand
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Las Vegag, Nevada §9143

{762} 3820711 FAX: {702} 382.581¢

MARQUIS AURBACH COFFING
16081 Park Rua Drive

that I may be subject to sanctions in the event that the accompanying brief is not
in conformity with the requirements of the Nevada Rules of Appellate
Procedure,

Dated this 23rd day of March, 2015.

MARQUIS AURBACH COFFING

By /s/ Micah S. Echols
Micah S, Echols, Esq,
Nevada Bar No. 8437
10001 Park Run Drive
Las Vegas, Nevada 89145
Attorneys for Appellants/Cross-
Respondents
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Las Vegas, Novady 40145
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CERTIFICATE OF SERVICE

1 hereby certify that the foregoing APPELLANTS/CROSS-
RESPONDENTS* OPENING BRIEF and APPELLANTS/CROSS-
RESPONDENTS> APPENDIX, VOLUMES 1-13 were filed ¢electronically

with the Nevada Supreme Court on the 23rd day of March, 2015, Electronic

service of the foregoing document shall be made in accordance with the Master

Service List as follows:

David Frederick, Esq,
Amanda Brookhyser, Esqg
8. Brent Vogel, Esq.
A, William Maupin, Esq.
Jason Friedman, Esq

/s Leah Dell
Leah Dell, an employee of
Marguis Aurbach Coffing
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1 FLORIDA TRAIVAI DMD, individually, JAI

Electronically Filed
0671172014 04:17:31 PM

(&;“j.%;»—

Lloyd W. Baker, Esq.
Nevada Bar No. 6893

Ingrid Patin, Esq.

Nevada Bar No. 011235
BAKER LAW OFFICES
500 8. Eighth Street

Las Vegas, NV §9101
Telephone 1 (702) 360.4549
Facsimile : (702) 360-3234

Attomeys for Plaintiff

PISTRICTE COURT

CLARK COUNTY, NEVADA

CLERK OF THE COURTY

SVETLANA SINGLETARY, individually, as Case No.: A-12-656091-C
the Representative of the Estate of Dept. No.: 30

REGINALD SINGLETARY, and as parent
and legal guardian of GABRIEL L.
SINGLETARY, a Minor,

JUDGMENT ON JURY VERDICT

Plaintiff, : FOR DEFENDANT TON VINH

LEE, DDS
v.

TON VINH LEE, DDS, individually,

PARK, DDS, individually; TON V. LEE,
DOS, PROF, CORP., a Nevada Professional
Corporation d/b/a SUMMERLIN SMILES,
DOE SUMMERLIN SMILES EMPLOYEE,
and DOES I through X and ROE
CORPORATIONS I through X, inclusive,

Defendants,

fHf
147
/il

/17

Poge 1 of2
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15

16
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18
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20

23
24
23
26
27

28

JUDGMENT ON JURY yERI}ICT FOR DEFENDANT TON VINH LEE, DDS
This action came on for frial before the Eighth Judicial District Court and a jury on

January 13, 2014, before Honorable Jerry A. Wiese, 1, District Judge, presiding, and the issues
having been duly tried and the jury having duly rendered its verdict,

IT IS ORDERED AND ADJUDGED, that judgment be entered in favor of Defendant
Teon Vinh Lee, DDS.

IT 1S FURTHER ORDERED AND ADJUDGED, that Defendant Ton Vinh Lee, DDS
is entitled to his costs in the amount of Six Thousand Thirty Two Dollars and Eighty Three Cents
($6,032.83), as the prevailing party under Nevada Revised Statute 18.020.

DATED this_[© _ day of September, 2014. P

P

DIS COURT JUDGE

Prepared by:
BAKER LAW OFFICES

By: &‘%"é W’%’\‘“

LLOYD W.BAKER, ESQ.
Nevada Bar No. 6893
INGRID PATIN, ESQ.
Nevada Bar No.: 011239
500 South Eighth St.

Las Vegas, NV 89101
(702) 360-4949

Attorneys for Plaintiff
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Senate Bill No. 444-Committee on Judiciary
CHAPTER..........

AN ACT rclating to civil actions; revising provisions relating to
special motions to dismiss certain claims based upon the right
to petition and the right to free speech under certain
circumstances; and providing other matters propetly relating
thereto.

Legislative Counsel’s Digest:

Bxisting law establishes ceriain provisions to deter frivolous or vexaiious
lawsnits (Strategic Lawsuits Against Public Participation, commonly known as
“SLAPP lawsuits™). (Chapter 387, Statutes of Nevada 1997, p. 1363; NRS 41.,635-
41.670) A SLAPP lawsuit is characterized as a merifless suit filed primarily to
discourage the named defendant’s exercise of Firsi Amendment rights. “The
hallmark of 2 SLAPP lawsuit is that it is filed to obtain a financial advantage over
one’s adversary by increasing litigation costs until the adversary’s case is weakened
or abandoned.” {Metabolic Research, Inc. v. Ferrel, 693 F.3d 793, 796 n.1 (9th Cir,
2012)

Fxisting low provides that a person who engages in good faith communication
in furtherance of the right to petition or the right to free speech in direct connection
with an issue of public concern is mmune from civil lialnlity for clabms based npon
that gommuynication, {NRS 41.650) Existing law also provides that if an action. is
brought against a person based upon such good faith communication, the person.
may file a special motion to dismiss the clalm. If a special motion to dismiss is
filed, the court must first determing whether the moving party has established, by a
preponderance of the evidence, that the claim is based upon a good fuith
communication in furtherance of the righi {o peiition or the right to free speech in
direct connection with an issue of public concern. If the cour determines that the
moving party has met this burden, the court must then defermine whether the
persan who brought the claim has established by clear and convincing evidence a
probability of prevailing on the claim, While the cowrt’s ruling on the special
motion to dismiss is pending and while the disposition of any appeal from that
ruling is pending, the court must sty discovery, (NRS 41.660)

Seetion 13 of this bill revises provigions governing a special motion io dismiss
a claim that is based upon a good faith communication in furtherance of the right 1o
petition. or the tight to free speech in direct connection with an issue of public
concern. Sectlon 13 increases from 7 days to 20 judicial days the time within which
a copl must rule on a special motion fo dismiss, Section 13 replaces the
determination of whether a person who brought the claim has established by clear
and convincing ovidence a probability of prevailing on the c¢laim and ingtead
requires a cont 1o defermine whether the person has demonstrated with prima facie
evidence a probability of prevailing on the claim. Section 13 also authorizes limited
discovery for the purposes of allowing a party fo obtain certain information
necessary to meet or oppose the burden of the party who brought the claim to
demonstrate with prima facie evidence a probability of prevailing on the claim.
Finally, section 13 requires the court 1o modify certain deadlines upon a finding
that such a modification would serve the interests of justice,
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EXPLANATION — Maiter in Sofded Sinfss s new; nonter beiween brackets jessditrdasnssal{ is material 1o be eited.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Sections 1-3, 3.5, 4, 4.5, 5-9, 9.5 and 10-12. (Deleted by
amendment.)

Sec. 12,8, Chapter 41 of NRS is hereby amended by adding
thereto a new section to read as follows:

The Legistature finds and declaves theat:

1. NRY 41.688 provides certwin profections fo u person
against whom an aciton Is brought, if the action is based upon a
Lood faith communicarion in furtherance of the right to petition or
the vight to free speech in direct connection with an issue of public
concors,

2. When g pluintiff must demonstrate q probability of success
of preveiling on g claim pursugnt o NRY 41.660, the Legislature
intends thet in defermining whether the plaintiff “has
demonstrated with prima fucie evidence a probability of prevailing
on the claim” the plaimly must meet the same hurden of proof
that a plaintift has been reguired to meet pursuant to Calffornia’s
anti-Strategic Lawsuits Aguinst Public Participation law as of the
effective a’afe of this act.

Sec. 13. NRS 41.660 is hereby amended to read as follows:

41.660 1. If an action is brought against a person based upon
a good faith communication in furtherance of the right fo petition or
the right to free speech in direct connection with an issue of public
concern:

(a) The person against whom the action is brought may file a
special motion to dismiss; and

(b) The Attorney General or the chief legal officer or attorney of
a political subdivision of this State may defend or otherwise support
the person against whom the action is brought. 1f the Attormey
General or the chief legal officer or attorney of a political
subdivision has a conflict of interest in, or is otherwise disqualified
from, defending or otherwise supporting the person, the Attorncy
General or the chief legal officer or attorney of a political
subdivision may cmploy special counsel to defend or otherwise
support the person.

2. A special motion to dismiss must be filed within 60 days
after service of the complaint, which period may be extended by the
court for good cause shown
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3. If a special motion to dismiss is filed porsuant to subsection
2, the court shall:

(a) Determine whether the moving party has established, by a
preponderance of the evidence, that the claim is based upon a good
faith communication in furtherance of the right to petition or the
right to free speech in direct connection with an issue of public
concern;

{b) If the court determines that the moving party has met the
burden pursuant to paragraph (a), determine whether the plaintiff
has festablished-by-cloar-and-convineingt demonsirated with prima
Sacie evidence a probability of prevailing on the claim;

(c) If the court determines that the plaintiff has established a
probability of prevailing on the claim pursuant to paragraph (b),
ensure that such determination will not:

(1) Be admitted info cvidence at any later stage of the
underlying action or subsequent proceeding; or

(2) Affect the burden of proof that is applied in the
underlying action or subsequent proceeding;

() Consider such evidence, written or oral, by witnesses or
affidavits, as may be material in making a determination pursuant (o
paragraphs (a) and (b);

(e) Ssand Excepf as otheywise provided in subsection 4, stay
discovery pending:

(1) A ruling by the court on the motion; and
{(2) The disposition of any appeal from the ruling on the
motion; and

(£) Rule on the motion within {%4 2¢# judicial days after the
motion is served upon the plaintiff,

4. Upon g showing by a parly thai Information necessary fo
meet oF oppose the hurden pursuant to paragraph (b} of
subsection 3 Is in the possession of anether parsy or ¢ third purty
and is not reasonably available withowt discovery, the court shall
allow lmited discovery for the purpose of ascertuining such
informsation.

5. If the court dismisscs the action pursuant to a special motion
to dismiss filed pursuant to subsection 2, the dismissal operates as
an adjudication upon the merits,

6. The court shall modify any deadiines pursaant to this
section or any other deadlings relating fo @ complaind filed
pursuant to this section If such modificetion would serve the
interests ef justice.

7. As used in this section:
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(1) “Complaint” means any action brough? against a person
based upown a good foith communication in furtherance of the
ripht io petition or the right 1o fiee spesch in direct connection
with an issue of public concern, including, without Hwmitation, «
counterclaim or cross~claim.

(B “Plaindly” means any persen usserting o claim, Including,
without limitation, g connterclaim or cross-claim,

Sec. 14, The amendatory provisions of this act apply 0 an
action commenced on or after the effective date of this act.

See. 15. (Deleted by amendment.)

Sec. 16. This act becomes effective upon passage and
approval,

L1 PPN |
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Settlement — Verdict

Settlement/Verdict

Every person deserves to be treated fairly, We are a team of lawyers that pride ourselves on the
ability to get the results you deserve, We never settle for the first offer, and are willing to take your
case to trial if necessary, We will fight for you to obtain compensation for your medical expenses,
lost wages, property damage, pain and suffering and loss of enjoyment of life,

Recent Settlements and Verdicts

DENTAL MALPRACTICE/WRONGFUL DEATH - PLAINTIFFS VERDICT 83.4M, 2014
Deseription: Singletary v, Ton Vinh Lee, BDS, et ul,

A dental malpractice-based wrongful death action that arose out of the death of Decedent Reginald
Singletary following the extraction of the No. 32 wisdom tooth by Defendants on or about Apri 16,
2011, Plaintiff sued the dental office, Summerlin Smiles, the owner, Ton Vinh Lee, DDS, and the
treating dentists, Florida Traivai, DMD and Jai Park, DDS, on behalf of the Estate, herself and
minor son.

NEGLIGENCE/WRONGSUL BEATH -~ SETTLEMENT, 2914
Description: Lavall v. Jack in the Box, Inc.

A negligence-based wi'engfa} death action that arose out of the shoeting of Decedent Brittney
Lavoll by Third-Party Defendant, Kevin Gipsen, on March 25, 2010 in or near the parking lot of
Jack in the Box, located at 7510 West Lake Mead Boulevard, Las Vegas, Nevada 89128,

MOTOR VEHICLE ACCIDENT - SETTLEMENT, 2014
Description: Benefraim v. Celoradoe Casualty Insurance Company

A negligence-based bad faith action that arese out of 2 motor vehicle accident that occurred on
February 18, 2011, Plaintiff was a 70 year old restrained passenger in the vehicle, There was
moderate damage to both vehicles as a result of the subject moteor vehicle accident.
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SLIP AND FALL - SETFTLEMENT, 2614
Description: Shanko v, Sunrise Mountain View Hospital d/b/a Monntain View Hospital

A negligence-based action that arose out of a slip and fall incident that occurred on July 7, 2011 in
the cafeteria of Mountain View Hospital, Plaintiff slipped and fell due to liquid on the floor.

MINOR MOTOR VEHICLE ACCIDENT - PLAINTIFFS VERDICT $12,597, 2013
Degeription: Gemez v, Caldejon, ¢tal,

A negligence-based action that arose out of a motor vehicle accident that occurred in a parking lot
on September 30, 2010, There was approximately $34.00 in property damage and $4,857.00 in
medial specials.

MINOR MOTOR YEHICLE ACCIDENT ~ SETTLEMENT, 2011
Description: Corbett v, Nestor Jonathan Mendez, et al,

A negligence-based action that arose out of a motor vehicle accident. There was minor property
damage.

MODERATE MOTOR VEHICLE ACCIDENT — PLAINTIFI'S VERDICY $87K, 2011
Description: Mesgun v, James Jordan, et al.

A negligence-based action that arose out of a motor vehicle accident that eccurred on July 16,
2008. Following the trial of this matter, Defendants’ appealed. A settlement was reached during the
Supreme Court Settlement Conference.

Patin Law Group, PLLC

6671 S, Las Vegas Boulevard, Suite 210
Las Vegas, NV 89119

Ph: 702.461.5241

Fx: 702.728.2782
Email:info@patinlaw.com

Se habla espanol
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Request a Free Case Review

Fuell Name *

Email Address *
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Provide Details About Your Case *
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UL Jones, Bsq,oand August B, Hotwhkin, Bsg of te law fiin BREMER WEHYTE BROWN &

Edsolronisaily Filed
ORA2/2015 DH.06:34 PM

PRESUOQTT TIONES, B0, AEARFTIE AT
Neovada State Bar No. 11617 CELERK OF THE COURY
ADDEIST B HOTCHKIN, B8

HNovada State Bar Mo, 12780

BHEMER WHYTE BROWN & O'MEARA LLP

1160 M. TOWN CENTER DRIVE

SIATE 256

LAS VEGAS, NV 89144

TELEPHONE: (702) 258-6665

FACSIMILE: (702) 258-6662

plones @brmarwhyie.com

shotchkin@bremerwhyle.com

Attorneve for Plabedf,

TON VING LEE

Opp

DISTRICT COURY
CLARK COUNTY; NEVADA

TON VINF LEE, an individual Case Mot ATI334

0 Nt ek

Fiaipfy, Dept, Not EX

PLAINTIFFS OPPOSITION 1O
DEFENDANTS MOTION TO DISAMISS

¥E.

INGRID PATIN, an individeal, and PATIR
LAW GROUP, PLLL, a Nevada Professional

118, Date of Hearing:  October 14, 2015

ol Nt St Nt N Mgt N

Defendonts, CTime of Hewdng: 900 AM.

Sen At

COMES NOW Plaintff TON VINH LEE, by and tuough bis atteneys of records, Prescoit

O'MEARA LLP, sod horeby subrpite this Opposition o Defondants’ Motion 1o Dismiss on file

i
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conseguently, the Court steack the claim: & p. 6, lines 5-8;

2 Deing wiad, the Cowt was not able fo doferming whether Br. Pallos® opinion to 2

2

reasongble degree of medical probability was related sololy to the “Informed consent” {ssue or i it]

was rolated o three other general opinions; Id. p. 9, lives 1-4,

3. That it was evident that the Court must agres with Plaintif and Ms. Tralval that Dr,

Palius' opinion which he offered to a ressonable degroe of medical probabilicy was only related to

_ é*e “uformed consent” issue which yeas stricken for 2 ok of foundation; id. at Hoes 8415,

4. That the Cowrt must conclude that Dr. Palloy’ testimony regomding the standard of

‘onre ansd causation, which formed the basis for the fury’s veudict in favor of Singletary should have
been stricken since it was not stated io a reasonable degree of madical probabifity. d., p. 10, Hnes

122,

Based on the foregeiug, the distaict cowt granted Plaindif and BMe, Tralval’s motions for
judgroent as a matter of Jaw and @ Jwdgment On hwy Verdict For Defendant Ton Vink Les, DS,
was filed on September 11, 2014 wherein 2 judgment was entored Jo favor of Plaintiff Ton Vinh
Lee and awarded him costs in the ameunt of $6,032.82 as 2 prevailing party under NRE 18.020.
Ex, “B",

Degpite the facy that the Court granted Plainéfls Motion for Iudgment a8 a Matter of Law
and ontered a Judgment on Verdiet in favor of Plaintiff i the medical malpractice and wiongfel
death suit over & year ago, Defundants have fatled to or otherwise sefused 0 delete the incorrect,
prisleading, and defamatory statemest on the Patin Law Croop website, Ex, “0%

Based op the foregomg, Phaiotff flsd ke Complabiy on Awgust 17, 2013 agaiost
Defendants. Thereafer, Plaintilf properly served Defendant Patin Law Group, PLLC on Auguw

19, 2018, Ex. 2B PlaintiiT also property served Defendant Ingrid Paiin os an individual and the

I

-
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 Riviera, Inc,, 79 Nev, 94, 36 (1963}, As the Supreans Count of Nevada noted, somunary judpoent.

s an “intogral part” of oivil practice and is

134 1026, 1032 (Nev, 2003y Posadas, 109 Nev, at 452,

in assessing the megits of o sunmery judgment, the sleadings aud sroof are to b construed in a

Hght most favorable to the noremoving purty. Id ot 302, 662 P34 ar 621,

Rale 12{bX8), “shall be made before pleading i » finther pleading i pormufted™ I i welle
established in Nevada law that ¥[1]f "'matiers ouiside the pleading are presented & and nol excluded

by the cowt,” s motion lo dismiss for Silore (o stale a cleim spon which relief can be granted ‘shal

be freated as one for summary judement and disposed of ag provided i Rule 36." Schneider v.4
t4 it : :

Cont T Assur. Co., 110 Nev, 1270, 1271, 885 P24 572, 573 (1994 guotng NRCP 1200 “AE'

districr court must reat 2 motion o demiss as one for summaiy udgment yoader NRCP 56 ‘whers
materials outside of the pleadings are prosented w and consigered by the distrier court.”” Id,
quoting Thompson v. ity of North Les Vegas, 108 Nev, 435, 438, 833 P.2d 1132, 1134 (1990,
{emphasis added).

3 Motion Por Summsry Judsment

Suswoary judgment i only apmopriate i “the pleadings, depositions, answers mf
fntevrogawrias, and adwissions on file, togather with affidavits, if any, show that thare is no lasue;
&% o aiy materis] fact that the moving pariy iz onttled 1o judgment @3 & matter of law. KRCPR
S56(e}. Summary judgroont is appropriate when tial woudd serve no useful purpase. Short v, Hotel
“dusigned o secnze the fust, speedy, and inexpensive
determination of gvery setion.” Wood v, Safewsy, Inc,, 121 P3d 1026, 1030 (2005) citing Crlotex
Corporation v, Cateett, 477 UK. 317, 327; 108 U8, 254 (1986},
The Suprae Court of Nevadas has heid that sernmary adjudication i3 proper whes thers me
no genuine issues of material fact and the moving paety is endtled o judgment as a matter of law,

s

8963, A genuine igsue of mawerial faer is such o

Bt

Riley v, OPP IX, 1P, 112 Mev, 826, 830 ¢

vational trier of Yact conld retun g verdict for the pon-moving party. Wood v, Safeway. Iuc, 121

A party opposing swmemary judpment must sot forth facts demonstrating the existence of o

w

»

seouing issue Tor the Cout or bave sooumary judgment enteserd against i Bulbman, Ine, v, Nevada

Befl, 308 Nev, 108, 110 (1992): Coflins v, Union Ped, Savings & Loan, 5% Nev, 284, 294 (1983),

5

MRk
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'iis: whether the ailegations give fak motive of the nature and basis of & legally sufficient claln and
(1993),

that Dofendants’ sinlomenis are true. Defendants” Morion, pp, 7-9. Defendanis’ Motion fo Disniss

determine whether they are suscoptible of defamatory meandng” 14, Fusthormore, “the truth or

ihci alief recuested.” Broliant v. Proferred Bauities Corp., 109 Rov, 847, 846, 858 $.2d 1758, ‘:‘,(aii
Feore Defendants oaly basis for its Motion to Dismiss under NROP 1200:5) is the psserbion

fails as 2 matter of Jaw and yjuust be denied beeause #s sole basts that the stdements are ue
contradicts the primary and moest Important standaird comerning 2 motion for dismissal whieh is
that the allegations o the Complaint roust be accopted s we.  Defendunts provide ne othm’f
srgument of reasonable basis as to why Dofendanty” claim as & matter of Jaw. and such an assertion
regquirer this court 1o mpke 2 factosl derermisation which it cannot due pursuant to NRCP 12(b)5)
Lahdry, 117 Nev, at 107 see also Vacation Willage, 110 Nev, at 484,

j53 Deleadants” Motion For Sammary Judgment Muost Be Denled Because
Thers Pxigts A {xmmm Mawrmi Fact in “i}:szmte As o Defendants’ Chatmy

”&’mi Thal The Deld saf 2 r_m{:ewzm Ave Trus® Are In Kool False,
N honth £ B A e Progeddy Belt Tu The Jury

=2

As corrscily stated in Defendants’ Motton, fn order w0 asrablish 4 prinw facie case a}‘i

defamution, Plaintiffs must prove that (1) a false and defammatory stfoment by defendant
concerning the plaintiff was rude: (2) by an saprivileged publication to & third peeson; (3} the
existence Fanlt, amounting to at least negligence; and (4) actal or presumed damages, Chowdhry v
PEVH, Tnr., 109 Nev. 478, 483, 851 P24 459 (3993). " the defamation tonds to injure the
plaingiif or his or her business or profession, 3t Is deemed defamation per se, and damupes will ix
presemed.” M citing Wevads Ind, Broadoasting v. Allen, 99 Nev. 404, 409, 564 P.2d 237, 341
{19873}, “Whether a staternent i capable of a defamatory construction is a question of law™ and,
“fa} jury question arises when the statement s susceptible of differont meanings, one of which z&
defumatory.” Id. 51 484 citing Bresd v Sauford, 97 Nev, 643, 64647, 637 P20 1223, 12251226

{1081)  Siptemenis or “words must bo reviewed in thelr eniirety and in conlext in order fo

tnisty of an allegedly defamatory statement b an b of fact progerly lefi o the bury for

resolution.” Posadas v Ciy of Reno, 109 Nev, 448, 453, 851 P24 438, 442 (1993); see also Fiuk v,

3
q
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fuvorable verdict a8 1o Plabntiff Ton Yinh Lee, but instead, only against the other defondants. See

of Defeudant Ton Vil Lee, DS,

U8 FURTHER ORDERED AND ADHI 13, that Defendant fon Vinh
Lee, DS ¥ entitled to his cosig fn the arcount of Six Thowsand Thirty Two Dollars
aud Bighty Thive Cents ($8,032.83), us the prevafibng pardy nnder Nevada Revise
Bintule 18.020.

§Ex. “B” (HEmphusis Added). Not only was 2 judgment smered in favor of Ton Vish Lee, Plaintiff

in the instant action, and one of the defendunts in the medical madpractoe snd wiongful death suit,

bt even move stiiking is the fact that the Jodgment was mepared and subrmitted by Defendus

Fhemselves. Ex “BY Indesd, it was noi Defendonis’ clionts that were the provailing narty with the
: P 3 L B

%

]

Defandants” Mot s Exlabis "C' and Plaintiffs Ex. “B”, The reavon that the “mstter is on appeal”

s becanse Defendunts are shiempting to reverse the distiot oowt’s ruling whereln it granted

Plaintiff Ton Vinh Lee’s Motion for Judpment as o Matter of Law vacating the Jury’s Vamdies

“based upon the frot that the Plaintiffe fajled to establish the stendsed of care. o hreach of the
standard of care, or causation, fo & resonable degree of medical probability, .. " Ex. %A%, p. 12,

ines 1319, As such, Defendants’ sssertions that the subjeet defamatory statement 35 rue are not

ouly palently false, but an sttemipt to mislead thiy Court by cimitting 2 key detai] that puts the

Even wmore agregions is the fact that Defendards, who were the wial atorseys of the onse
andd completely aware and cognizant regarding the developents conceming the uliimate “verdict,””
not only continued to keep 2 koown false and spisleading statemeent on Defendants website, bat
even now, ae atiempiing 1o mislead this Court by contimuing o represest this faleshood 1o seek

dismissal of Plaintffs” Complaint. "This alone is more than a suificleont basis 1o deny the Instant

monon 1% 3 genuing ssue of material fact oxists conerrning the subject defamatory statement mnde]

by Defondangs.

W
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copt, A verdint From a Jury serves only fo assist in rendeddsg et fnel judgoest, Here,

Befendants attach a Special Yerdint Form, bowever, the wriging! verdict i favor of Singletary wes

vacated by the district court and a final Judgement in favor of Plaisuff Tov Vink Lee was entered.
o g

Ex, “A% gud “B°,

2. Befendnnis’ *";i) ig amm (}f‘ The I}t“i“{m'i&()i"}} Siwwwt& (’)n
Wagln Yicktion ;

Nev, Rules of Prof’t Conduct 7.2 governs atforney advertiving and provides in relevast parh:

et Wekns

Reke 7.2, Advertising.

{a) Subjsct o the requiternents of Rude 7.1, a lawyer say advertise services
through the public medis, such a5 o elephone direciory, egal direciory, newspupesr
of other portodical, biltboards and other signs. radio, iclevision and roconded
messages e public iy secess by dialing a %‘Iaphmf: number, or through wiiiten
of skectronic compruication not ovalving solicitation as prohibited by Rule 7.3

These Rules dhal not apgw 16 awy advertiacmens bmaaaafsﬁ or disseminated in
another  jrisdiction in which the advertising lowger i admitted ¥ such
mivertisernent comples with the rles goverming lawver advertising i that
Jurisdiction and the advestisement is nol intended primeily for broadeast or
digserdnation within the Siate of Nevada,

{I) 1f dhe advertisement uses any actors to poriiay & hewyer, members of the faw
firm, cHente, oy ulilizes depictions of Hetonalized events of seenes, the same must
be disclosed, In the event aeters age used, the disclosure must be sufficientdy specific
to Ideniify which persons in the abrertisersent are actors, and the disclosure must
appear for tie durstion in whith the actor(s) appear in the advertisernent,

e} AH advertizements and wiltien communications disseminsied pwrsoant o
these Rules shall identify the neme of at isast one lowyer vesponsible for their
conicn,

{4} Bvery advertisement and wrifien commmunicalion that dicsios ong or more
argas of law in which the lawyer or Iow fisn practces shall conform 1o the
requirements of Ruie 7.4,

fc,; Heery sdvertisement and writien convmimication indicating thet the charging

of & fee ks contingent on cutcome oz that the for will be a prrcentape of the recover
shali contain the following disclaimer if the cliont may be fable for dwe cppcu*x!g
partios” fous and costs: Yoo may have © pay the opposing pariies® siiorney foes
arct oouts imthe event of 2 loss”

(3 A lawver who sdvertizes 4 @pecii’ic fee o mige of fees shall inolade e
sharation said fees are in offect and any other limitog condhions fo e availability of
the fees, For advertisercents in tm \/c’s ow pages of elephone diectories /
media not published more frequen 2‘\; than amsruatly, e advertised fee or range 0
fees whinll be honorad for no fess than one yesr Tollowing piblication,

(g3 A lowyer muy make staiements dt,scrdtmg or ¢haracwyizing the guallty of
the lawyor’s sorvicss in advertisemeonts and written communisetions. Howaver, such
sutemenis oy subjert o proof of vedfication, o e providsd 3t the request of the
stake bar or a chient or prospechive client.

e
fl
:S

o

SHITSRENEN FEEN H T4

307



FRFIR K

UKy

&

7

o,

N4
-

2

LR RAPEN, k\' YD
fitor) Sl

-4t

&1 of NRS, limited-Hability company. Himited partnership, Hmitod-liability Hmited
parmnership, business tast and municipal corporadon created and existing under the
faws of this Slate, any ofhey state, ?c;s‘wfy or foreign povernment, or the
Choversment of the United States, doing business in thig Sm‘a’ shall appoint and keep
in this Stute o registered agent who resides or is iocoted in this Site, upon whomn aIE
legal process and any demand or potice muthorized by Iww to be served upon i may
be served in the mammer provided in subsection z A staferent of change of
vegistered agent must be filed in the manner mrovided i NRS 77340 if e
corporation, miscellaneows organization, limited-Tability mmpany i;rz}*ic(‘»h&hm}
parinership, Hmited pmmzsh;p. Hmited-Hability limited parteership, dusiness st
or musicipal corporation desires to change ity registered agt‘ri‘ A regisiered agent
oust file 4 statement of change in the manner provided in NRS 77350 or 77360 i

the registered agent changes s nnme or addross.
2, All legat process and any demand or notice authorized by law to Be served

upon the corporstion, wmiscellaneoms organization, limted-Bability company,
Tinited-labilily pavtoership, limited  pearipership, Hmited-lishility puinership,
business wust or peonieipal corporstion may be served upop the regisered agent
persomaily or by leaving & true copy thomol with a persoe of suitebic age and
discretion a1 the most feceny stoct address of the registered agent shown on e
information Aled with the Seovstary of State porsuant io dzap‘{ﬂ' 77 of NRS.

3. Unless the strest addeess of dhe registerad agent 1s the home residancs of the
vegistered agen:, fhe sheet address of the registeved agent of a corporation,
misceilaneous organizadion, limited-Yabiity company. Hmited Hability partnesship,
limdted partpepsbip, Hralted-Hability 5‘imﬁ*{mx parmership, business trust or municipal
corporaton st 334* stafted during normal business houss by,

{a} 1 he registered agent; of

{I) Gae or mare natural peracns whe arg

{1y Of saliable age and discreticn 10 mwocive saivice of logal prosess and any demand
or notice gothosized by law to be serwed ppon the corposation, miscellaneous
ovganization, Hmited-labifity company, limitod-lHability parinership,  limind
partoership, lomtecd-Hability Heited paronenship, business tust o ypumicipal
cawom.x TP

{2) Awhorized by the registersd agent o receive service of legal process and mny
demand or notice suthonized by law io be served upon the corporation,
miscetlaneous orgenization, lmited-fabillry company, limited-Hability panaership,
ihaled parinership, Humted-tiabilng Hmied pastnership, business oot or municips!
corpotativg.

4, A corporation, wissellancous  orgapization, lnoted-diability  company,
Hmited-lability  partesship,  Hmiled  partnesship,  Dmited-Hability  Hmited
partharship, budiness rogt or nuadeipal corporation that fls or refuges 1o comply
with the requirements of aubsertion 3 is subject i @ fine of not Ioss than $100 nor
more than $300 for each day of such fuihwe o vefusal 0 compdy with e
veguirsments of subsection 3, o be mcovered with costs by the State, before my
comy of competent | furisdic ‘m;n by gotion m lnw prosecoted by the fxi%amcy (eneral
o by the distiet attormey of die county in which the action or procesding o recover
the fine is prosecuted,

Defendants cife to Foster v, Lowidg, 78 Ney, 3300 372 P23 679 (1962 a3 grounds that he

ASFRITW e e F30F Wi o Y
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Based on the foregoing, Plaintff rospectfully requests thel the Court deny Defendaniy’

Moton in its ontiroty.
Dated: September 25, 2015 BREMER WHYTE BROWN & O'MBARA LLP
R - c( e’q

By:

Prescolt T, Jones, Esq,, Bar No, 11617
August B, Hotchkin, Bsq,, Bar Ko, 12780
Atiomeys for Plaintff TON VINE LEE

LIS OF EXHIBITS :
Brllbit A s i o ddtder Grasting Motion for Sunmery Jodgment

EothiBi Clrnnn o issirtinias b aenses ne s ni i bpaieeee oo o308 Lawr Website Page tive stamped 770718
EXBIBIE D, cevirivsvassacs sasams voxarsoe e sres ra sesnraner s e e oo ocdifhicdavit of Service (Patin Group)
BB B poin oo coiriiivens sorammemmmsns impenmscrse e e o nenens oo bR GRVIE 0F Sorvice (Patin Tadividual}

BRBIDI B e orr rorrommevimesrrmsmsmgass ser 1 sma e cnn oo NV R Seoretary of State Buginess Ratity
Information Concerning Patin Law Group, PLLC

NC N D M e DK
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CHRISTIAN M. MORRIS, ESQ. (ﬁ;« i*ﬁg‘””*

Nevada Bar No. } 1218 CLERR OF THE COURT
NETTLES LAW FIRM

1389 Galleria Drive, Suite 200

Henderson, Nevada 89014

Telephone: {702) 434-8282

Facsimile: (702) 434-1488

briannettles@nettleslawiym com

christianmorris@ nettleslawfism.com

Attorneys for Defendants

DISTRICY COURT
CLARK COUNTY, NEVADA
TON VINH LEE, an individual,

CASENO. A-15-723134
Plaintiff, DEPARTMENT NO, 1X

V.

INGRID PATIN, an individual, and REPLY TO PLAINTIFF’S OPPOSITION

PATIN LAW GROUP, PLLC, a Nevada TO DEFENDANTS® SPECIAL MOTION
Professional LLC, TO DISMISS PURSUANT TO NEVADA
REVISED STATUTE 41.635-70, OR IN
Defendants, THE ALTERNATIVE MOTION TO

DISMISS PURSUANT TO NRS 12(b)(5)

Defendants Ingrid Patin, an individual, and Patin Law Group, PLLC (hereinafter,
“Defendants”), by and through their counsel of record, Christian M. Morris, Esq. of Nettles Law
Firm, hereby submits this Reply to Plaintiff’s Opposition to Defendants” Special Motion to
Digmiss pursuant to NRS 41.635-70 (Nevada Anti-SLAPP statute), or in the alternative a
Motion to Dismiss Parsuant to NRS 12(0)(5). and hereby move for dismissal of Plaintiff's
Complaint and for an award of costs and attorney fees and damages,

This Reply is made and based upon the papers and pieadings on file with the Court, the
papers attached to this Motion, the following Memorandum of Points and Authorities, and any

i
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oral argument the Court may entertain at the hearing on the Motion.

Dated this _12" day of November, 2015,
NETTLES LAW FIRM

fsf Christian Morris

Christian M. Morris, Esq,
Nevada Bar No. 011218

1386 Galleria Drive, Suite 200
Henderson, NV 89014
Attorneys for Defendants

MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION
Following the filing of Defendants’ Special Motion to Dismiss pursuant to NRS 41,635~
70, or in the Alternative Motion o Dismiss pursuant (0 NRS 12(B}35), it was brought {o
Defendsnis’ attention that changes were made o the currently published Nevada Revised

Statutes 41,660 by Senate Bill No, 444, Specifically, NRS 41,660 was amended as follows:

(b} ¥ the court determines that the moving party has met the burden
pursuant  to pamgmph {a), determine whether the plaintff hag
demonstrated with prima facie evidence a probability of prevailing on the
claim;

{(e) Except as otherwise provided in subsection 4, stay discovery pending:

{f) Rule on the motion within 24 judicial days after the motion is served
upon the plainfiff,

4, Upon a showing by a party that information necessary o meet or
oppose the burden pursuant to paragraph (b) of subsection 3 is in the
possession of another party or a third party and is not reasonably available
without discovery, the couzt shall allow Hemited discovery for the purpose
of ascertaining such information.

6. The court shall modify any deadlines parsvant to this section or any
other deadlines relating to a complaint filed parsuant to this section if such
modification would serve the interests of justice.
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7. As used in this section:

(a) “Complaint:” means any action brought againgt a person based upon a
good faith communication in furtherance of the right to petition or the
right to free speech in direct connection with an issue of public concern,
including, without Hmitation, a counterclaim or cross-claim,

{b) “Plaintiff” means any person asserting a claim, including, without
limitation, a counterclaim or cross-claim.

It should be noted that the above amendments to NRS 41,660 and have not yet been published,

With regard to the instant Motion, the only amendment to NRS 41.660 that has any
relevance is Section (3)}(b), which alters the standard of clear and convincing evidence to
“demonstrated with prima facie evidence,” the same burden of proof as required by California’s
anti-Strategic Lawsuits Against Public Participation {Anti-SLAPP) law. Despite the change in
the standard from clear and convincing evidence to demonstrated with prima facie evidence,
Defendants are still entitfled to dismissal of Plaintiff’s Complaint and an award of attorney’s fees
and costs as provided by Nevada’s anti-Strategie Lawsuit Against Public Participation (anti-
SLAPP) statute, NRS 41,635, et, seq.

Accordingly, Defendants move this court to GRANT this Special Motion to Dismiss and
award statutory costs and attorney fees pursuant to NRS 41.635-70. In the alternative,
Defendants move for this court to dismiss this case matter pursuant to 12(b}(5) and award fees
and costs incumred by Defendants for having to bring this motion; based on the fact the
statement on Defendants’ website i8 true and Plaintiff Ton Vinh Lee has testified under oath
that he is the owner of Summerlin Smiles,

H.
LEGAL ARGUMENT

A. NRS 41.666 “Special” Motion to Dismdss

Under Nevada's anti-SLAPP statute, the person against whom the SLAPP action is
brought may file a special motion to dismiss. NRS 41.635-70. The District Cowt must treat a

special motion to dismiss ag a motion for summary jadgment, and if granted, as an adjudication

on the merits. NRS 41.660(33-(4); John v, Douglas County Sch, Dist, 125 Nev, 746, 753, 219
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P.3d 1276, 1281 (2009). The appropriate standard of review for a denial of a special motion to

dismiss is the same as for a grant of summary judgment: de novo. See Wood v. Safeway, Inc,

121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005). Summary judgment is proper if the pleadings
and all other evidence on file demonstrate that no genuine issue of material fact exists and the
moving part is entitled to judgment a5 a matter of law, ki, When decided a summary judgment
motion, all evidence and any reasonable inferences derived therefrom “must be viewed in the
Hght most favorable to the moving party,” Id, General allegations and eonclusory statements
do not create genuine issues of fact. Id, at 731, 121 P.3d at 1030-31.

Here, this mater is sufficiently ripe for adjudication as a matter of law. The undisputed
facts material to the Defendants’ request for summary judgment are as follows:

1. Defendant Ingrid Patin, Bsq. served as lead counsel in the underlying matter, Singletary,
etal, v, Ton Vinh Lee, DDS, et al,

2, That the appropriately abbreviated caption for the underlying matter is Singletary, et al,
v, Ton Vinh Lee, DDS, et al,

3, That Svetlana Singletary, individually, and as the Representative of the Estate of
Reginald Singletary, and as parent and legal guardian of Gabriel L. Singletary, a minor,
was the Plaintiff in the underlying matter represented by Ingrid Patin, Esq.

4. That Ton Vinh Lee, DDS, Florida Traivai, DMD, Jai Park, DDS and Ton V. Lee, DDS,
PC d/b/a Summerlin Smiles were named as Defendants in the underlying matter,

5. That the underlying matter carne on for trial before the Eighth Judicial District Court and
a jury on January 13, 2014,

6. That at the conclusion of the trial of the matter, the jury rendered a verdict in favor of
Plaintiffs in the amount of Three Million Four Hundred Seventy Thousand Dollars and
Zero Cents ($3,470,000.00) against Florida Traivai, DMD and Ton V. Lee, DDS, Prof,

Corp. d/b/a Summerlin Smiles.
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1 7. A Special Verdict Form that was filed in open court on Janvary 22, 2014.

2 8. A Judgement on Jury Verdict was filed on behalf of Plaintiffs in the underlying matter

3 on April 29, 2014
4 9. Plaintiff Ton Vinh Lee is the owner of Ton V., Lee, DDS, PC d/b/a Summerlin Smiles,

5_ 10, Plaingifs in the underlying matter filed an appeal against Ton Vinh Lee, DDS, Ton V,
;) Lee, DDS, Prof, Corp. d/b/a Summerlin Smiles and Florida Traivai, DMD following the

8 Court’s ruling on a Motion for Judgment as a Matter of Law pursuant to NRCP 50(b).

9 11. Directly addressed in the Amended Case Appeal Statement filed on behalf of Plaintiffs
10 in the underlving matter, Plaintiffs appealed from several Orders entered by the Trial
11 Court, including, bat not Hmited to, “ (3) the Order on Defendant Traivai’s and Lee’s
12 Motions for Judgment as a Matter of Law Pursuant to NRCP 50(b) and Motion for
13 Remittitar, filed on July 16, 2014; and (4) the Judgment on Jury Verdict for Defendant
14 Ton Vinh Lee, DDS [Granting Costs to Defendant and Dismigsing Plaintiffs® Claims],
EZ filed on September 11, 2014, '

1; . 12, Plaintiff Ton Vinh Lee is actively participating in the appeal of the underlying matter as

18 an individual and the owner of Summerlin Smiles.

19 13. The underlying matter, District Court Case No. A-12-656091-C is currently pending
20 before the Nevada Supreme Court,

21 || These facts are undisputed and prove thut Plaintiff cannot establish that the single statement

posted on Defendants® website at issue i8: “(1) a false and defamatory statement by defendant

23 concerning the plaintiff. . . . Chowdhry v. NLVH, Inc., 109 Nev. 478, 483, 851 P.2d 439
24

05 {1993} (citing Restatement Second of Torts, § 5338 (1977)) (emphasis added). Despite the fact
26 that the underlying matter is currently on appeal, this does not change the fact that the stalement

27 posted on Defendants’ website was completely true and not defamatory in nature, The subject

28 ||statement is also a written made in direct connection with an issue under consideration by a
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judicial body and in direct connection with an issue of public concern made in a public forum.
NRS 41.637(3); NRS 41.637(4}. Additionally, the verdict in the underlying matter was
awarded against Ton V. Lee, DDS, PC d/bfa Summerlin Smiles. As the owner of Summerlin
Smiles, Plaintiff Ton Vinh Lee actively participated in the trial of the undetlying matter and i
curtently participating in the appeai of the underlying matter,
B. The Minor Deficiency In Defendants® Special Metion Does Not Warrant A
Denial, As Plaintiff Is Unable To Prevail On His Claim For Defamation
Under The Burden Of Prima Facie Evidence
As explained in Defendants’ Special Motion, the statement is protected under Nevada’s
anti-SLAPP gtatate. Therefore, the burden shifts to Plaintiff to prove “by clear and convincing
gvidence a probability of prevailing on the claim.” NRS 41.660(3)(b). At this phase, Plaintiff
must prove that his claim for defamation is legally sufficient and must present sofficient
evidence to show that he can obiain a favorable }uégment. Vogel v, Felice, 26 Cal. Rptr. 3d
350, 358 (Cal. Ct. App. 2002). In other words, Plaintiff “must provide the court with sufficient
gvidence 1o permit the court to determine whether ‘there is a probability that the plaintiff will

prevail on the claim.”” DuPont Merck Pharmaceutical . 78 Cal, App. 4th

5362, 568, 92 Cal, Rptr, 2d 755 (2000) (emphasis added),

In érdnr to establish a prima facie case of defamation, a plaintiff must prove: (1) a false
and defarnatory statement by defendant concerning the plaintiff; (2) an unprivileged publication
to a third person; (3) fault, amounting to at least negligence; and (4) actal or presumed

damages, Chowdhry v. NLVH, Inc., 109 Nevy, 478, 483, 8351 P.2d 459 (1993) (citing

Restatement Second of Torts, § 338 (1977Y) (emphasts added). A claie of defamation & aot

prasent # a staroment s wue or subatantially tue. Pepasus v, Beno Nevspapurs, Ing,. 118 Nev,

706, 715, 87 P34 €2, 88 (2008). I the defamation ends to injure the plaintiff in his or ber
business or profession, 1t is deemed defarmation per se, oxd damages will be presurmsd, I, at

483584, Wherher & statement could be copstrued as defamatory is 2 question of lew. Branda v,

G
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Sanford, 97 Nov. 643, 646, 637 P.2d 1223, 1225 (19812, A jury questions arises only when the
statement is susceptible (o different meanings, one of which & defamatory. Id: Chowdhey v,

&7 VRS NETEA A e MR
NEVH Ing,, 109 Nev, 478, 483-84, 851 P.24 459 {1993},

The subject statoment on Defondants” website once read:

DENTAL  MALPRACTICE/WRONGFUL DEATH  $34M -
PLAINTIFF’S VERDICT, 2014

DESCRIPTION: SINGLETARY V. TON VINH LEE, DDS, ET AL,

A dental malpractice-based wrongful death action that arose out of the
death of Decedent Reginald Singletary following the extraction of the No,
32 wisdom tooth by Defendants on or about April 16, 2011, Plaintiff sved
the dental office, Summeriin Smiles, the owner, Ton Vinh Lee, DDS, and
the treating dentists, Florida Fraivai, DDS and Jai Park, DDS, on behalf of
the Estate, herself and minor son.

This statement does 1ot contain a defamatory factual assertion, as every fact contained in the
statement is true, and accurately depicts a judicial proceeding, Specifically, the underlying
matter involved a dental malpractice-based wrongful death action. Plaintiffs in the underdying
matter were collectively awarded Three Million Four Hundred Seventy Thousand Pollars and
Zexo Cents ($3,470,000.00) by a jury. The Special Verdict Form memorializing the jury award
was filed in open court, and both the Special Verdict Form and Judgment on Jury Verdict
clearly state that the award to Plaintiffs was against Florida Traivai, DMD and Ton V. Lee,
DDS, a Prof, Corp, d/b/a Sammerlin Smiles.  Second, the description appropriately identified
the Plaintiffs and Defendants in the underlying case as stated in the case caption.  Third, an
appropriate description of the matter and the individuals or entities sued is true because the
underlying matfer was a wrongful death case following the improper care and treatment of a
patient of Summerlin Smiles and Plaintiifs in the underlying matter did sue the parties named.
Moreover, Defendants specifically delineated the roles of each party sued. Defendants
specifically stated that Ton V. Lee, DDS was sued as the owner of Summerlin Smiles, and not

as a treating dentist.  The statement clearly indicates that Plaintiff sued Summerlin Smiles, the
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owner (Ton V. Lee, DBS, PC), Ton Vish Lee, DDS, Florida Traivai and Jai Park, DDS. This is
an bmportant distinction because it removes any possibility that this statement counld be
misconstroed that Ton V., Lec was the treating dentist who caused the death, Lastly, Ton V. Lee
formed a professional corporation; Ton V, Lee, DDS, PC, listing himself as a the President,
Director and Secretary, It is undisputed that Ton V., Lee, DDS, was the sole owner of
Summerlin Smiles,

Furthermore, truth is an absolute defense to a defarnation action, Pegasus 118 Ney, 706,
715. As fully addressed in Defendants’ Special Motion, every portion of Defendant’s statement
is an accurate factual description of the underlying matter and wial cutcome. Defendants Ton
V. Lee, DDS, PC d/b/a Summerlin Smiles and Florida Traivai, DMD had a jury verdict
rendered against them, and the statement does nothing more than describe this trial outcome and
provide a fair, accurate and impartial reporting. As previously stated, the statement is a fair
recitation of the ocutcome of the underlying judicial proceeding, the context of which is actually
less than other multiple independent sources that also publicized the outcome. Thus, Plaintiff*s
Complaint shouid be dismissed with prejudice, as Plaintiff can prove no set of facts that would
entitle him to relief.

. There Is A Direct Connection Between The Statement And The
Reqguivements Of Suhsections (3) and (4) OF NRS 41.637

A “[glood faith communication in furtherance of the right to petition or the right to free
speech in direct connection with an issue of public concern” means any “written or oral
statement made in direct connection with an issue under consideration by a. , judicial body. . .
" NRS 41.637(3). Here, Defendants staternent is clearly made in direct connection with an
issue under consideration by g judicial body. The statement specifically pertains to the
plaintiff’ s verdict that was rendered in the matter of Singletary, et al. v, Ton V. Lee, DDS, et, al.

{Case No. A-12-656091-C), which is currently under consideration by the Supreme Court of
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1 i Nevada.

2 On February 7, 2012, Plaintiff Svetlana Singletary, individually, and as the
3 Representative of the Estate of Reginald Singletary, and as parent and legal guardian of Gabriel
4 L. Singletary, a minor, commenced the underlying matter through the filing of a Complaint in
S the Eighth Judicial District Court, The Complaint named Ton Vinh Lee, DDS, Florida Traivai,
2 DMD, Jai Park, DDS and Fon V, Lee, DDS, Prof, Corp, d/bfa Summerlin Smiles as Defendants,
3 The action came on for wial before the Eighth Judicial District Court and a jury on January 13,
g ||2014. On January 25, 2014, a jury rendered a verdict in the undetlying matter in Plaintiff’s

10 |Hfavor in the amount of Three Million Four Hundred Seventy Thousand Dollars and Zero Cents
11 |]($3.470,000.00). |
12 Several months after trial, Defendants Ton V. Lee, DDS, Prof. Corp, d/b/a Summerkin
p
13 Smiles and Florida Traival, DMD in the underlying matter filed a2 Motion for Judgment as g
yig 4

14 Matter of Law, Following the Court’s ruling on a8 Motion for Judgment as a Matter of Law

15 pursuant o NRCP 56(b) in the underlying matter, counsel for Plaintiff in the wnderlying mattes
16 filed an Appeal against Ton V. Lee, DDS, Prof. Corp. d/b/a Summerlin Smiles and Florida)
17 Traivai, DMD, As directly addressed in the Amended Case Appeal Statement filed on behalf of
%8 Plaintiffs in the underlying matter, Plaintiffs appealed from several Orders entered by the Trial
;z Court, including, but not limited to, “ (3) the Order on Defendant Traivai’s and Lee’s Motions
21 for Judgment as a Matter of Law Pursvant to NRCP 50(b) and Motion for Remittitur, filed on
2 July 16, 2014: and (4) the Judgment on Jury Verdict for Pefendant Ton Vinh Lee, DDS
97 [Granting Costs to Defendant and Dismissing Plaintiffs’ Claims], filed on September 11, 2014.%

24 The appeal of the underlying matter is comently pending before the Supreme Court of

25 Newvada, which is the highest judicial body in this State, The basis of the appeal is the District
26
27
28

Court’s action to vacate the award by the jury in the underlying matter, In the appeal, Plaintiff
Singletary, in the underlying matter, is specifically requesting reinstatement of the jury award,

among other requests for relief. Thus, the statemnent has a direct connection to the appeal
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currently being considered by a judicial body, the Supreme Court of Nevada.

Moreover, A “{glood faith communication in fustherance of the right to petition or the
right to free speech in direct connection with an issue of public concern” means any “any
communication made in direct connection with an issue of public interest in a place open to the

public or in & public forum.” NRS 41.637(4). The court in Rivero described three (3) situations

in which statements may concern a public issue or a matter of public interest; (1) the subject of
the staterment or activity precipitating the claim was a person or entity in the public eye; (2) the
statement or activity precipitating the claim involved conduct that could affect large numbers of

people beyond the direct participants; or {3) the statement or activity precipitating the claim

involved a topic of widespread public interest. Rivero v, American Federation of Suate
and Manicipal Emplovees, AFL-CIO, 105 Cal. App. 4th 913, 924, 130 Cal. Rptr. 2d 81 (2003).
Here, Defendants statement is clearly made in direct connection with an issue of public interest
in a place open to the public. The statement specifically pertains to 2 dental malpractice,
wrongful death matter that arose out of the improper care and treatment of a patient of
Summerlin Smiles, which is an issue of public heaith and safety, The fact that the clinic, Ton
V. Lee, DDS, Prof. Corp. d/b/a Summerlin Smiles, and one of its treating physicians, Florida
Traivai, DMD, were found Hable for the death of patient make this matfer one of public interest
or concern, The dental malpractice performed by the clinic, Ton V. Lee, DDS, Prof. Corp.
d/b/a Summerlin Smiles, and one of ity veating physicians, Florida Traivai, DMD, affected one
patient (Reginald Singletary in the underlying matter) and could affect large numbers of patients
that undergo demal procedures with Ton V. Lee, DDS, Prof. Corp. ¢/b/g Summerlin Smiles or
Florida Traivai, DMD. Additionally, the statement was posted on Defendants’ website, which
is open and accessible by the public.

Based opon the foregoing, it is clear that the written statement of Defendants was made

in direct connection with litigation of the underlying matter, Singletary, et al. v, Ton V. Lee,

10

319



1389 Galleria Drive, Suite 200
Henderson. NV 89014
TO2.434.8382 7 702.434.1488 (fax)

NETTLES LAW FIRM

1 [1DDS, et. al. (District Court Case No. A-12-656091-C), an issue under consideration per NRS
2 1141.637(3) and the statement was made in direct connection with an issue of public interest in a
3 place open to the public. The statement is thercfore protected by Nevada’s anti-SLAPP statute,
4

5 b. Plaingiff 1s Not Entitled To An Award of Attorney’s Fees Amd Costs Or A
5 Separate Award Of Damages

7 Pursuant to NRS 41.670, Plaintiff is only entitied to an award of attorney’s fees and
& |lcosts and a separate award of damages “if the court denies [the] special motion to dismiss filed
Q || pursuant to NRS 41.660 and finds that the motion was frivolous or vexatious. . . .” Not only has

10 || Plaintiff failed to sct forth any legitimate reason as to why Defendants’ Special Motion was

1 frivolous or vexatious, but Plaintiff is unable to prevail on his claim ander the burden of prima

12

facie evidence warranting a denial of Defendants’ Special Motion.

13
" First, Counsel for Plaintiff has continnally misrepresented to this Court what was stated
'5 on Defendants” website.  Defendants, in their statcm‘.cnt, did not specifically identify any
1
16‘ particular defendant npon whom the verdict was rendered as alleged by Plaintiff Ton Vinh Lee,
 Hnor did Defendants single out Plaintiff Ton Vinh Lee in the statement. Defendants accurately
17
identified the case name, correctly stated the jury verdict award and appropriately provided a
18
description of the case and Defendants sued.
19
In each pleading on file with the Court in this matter, Defendants have cifed to the
20 '
5 current version of the statement on Defendants” website, The original statement that was posted
1
prior to the filing of the Complaint in this matter stated as follows:
22
23 DENTAL  MALPRACTICE/WRONGFUL ~ DEATH  $34M -
24 PLAINTIFF’S VERDICT, 2014
DESCRIPTION: SINGLETARY V. TON VINH LEE, DDS, ET AlL.
25 A dental malpractice-based wrongful death action that arose out of the
death of Decedent Reginald Singletary following the extraction of the No.
26 32 wisdom woth by Defendants on or about April 16, 2011, Plaintiff sued
27 the dental office, Summerlin Smiles, the owner, Ton Vinh Lee, DS, and
the freating dentists, Florida Traivai, DDS and Jai Park, DDS, on behalf of
28 the Estate, herself and minor son.

3
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Prior to the filing of the Complaint in this matter, Defendants amended the statement as follows:

DENTAL MALPRACTICE/WRONGEUL DEATH - PLAINTHTS
VERDICT, 2014

DESCRIPTION: SINGLETARY V. TON VINH LEE, DDS, ET AlL.

A dental malpractice~based wrongfnl death action that arose out of the
death of Decedent Reginald Singletary following the extraction of the No,
32 wisdom tooth by Defendants on or about April 16, 2011. Plaintiff sued
the demtal office, Summeriin Smiles, the owner, Ton Vinh Lee, DDS, and
the treating dentists, Florida Traivai, DDS and Jai Park, DDS, on behalf of
the Estate, herself and minor son,

This matter is on appeal.

This amendiment was made in light of the grievance submitted 1o the State Bar of Nevada by
Piaintiff Ton Vinh Lee, At the recommendation of this Court, the statermnent has since been
removed from Defendants’ website. Defendants have not made any misrepresentations to this
Court or representations that lack candor, but have instead provided all perfinent information to
this Court.

Second, Defendants acknowledge that they were unaware of Senate Bill No. 444 a1 the
time of the filing of the Special Motion, As stated above, the currently published Nevada
Revised Statutes do not contain the amendments from the 2015 Legislative Session. Without
publication of the amendments to the Nevada Anti-SLAPP statute through Senate Bill No. 444,
counsel for Defendants erroneocusly relied upon owdated information. Defendants innocently
relied upon the currently published Nevada Revised Statues when filing the Special Motion,
and in no way acted in a vexatious nature, Notwithstanding the mistake, Defendants have set
forth arguments above which show that Plaintitf is unable to prevail mnder the lesser burden of
prima facie evidence.

Lastly, failure to withdraw the Special Motion does not meet the threshold of frivolous
or vexatious, Defendants’ Special Motion was brought with sufficient grounds to prevail, and
not just to cause annoyance or frustration to Plaintiff. In fact, Defendants are well aware of the
fact that Plaintiff could be awarded damages up to $10,000 in addition to attorney’s fees and
costs if the Special Motion were denied.  As such, Defendants did not file the instant motion

tightly, and have set forth aumerous arguments as to why a Special Motion is appropriate under
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the circumstances.
1118
CONCEUSION

Defendants respectfully request this Honorable Court 10 issue an Order dismissing, with
prejudice, Plaintiffs Complaint pursuant to NRS 41.635-70 (Nevada Anti-SLAPP statute), as
the staternent was made in direct connection with a judicial proceeding and is an issne of public
concern, Plaintiff is unable to present prima facie evidence of a probability of success on his
claims because the staternent is true, is not defamatory in nature, is privileged, and because
Plaintiff cannot establish causation to the exclusion of other publications or actual malice. For
these reasons, the Special Motion to Dismiss is appropriate and Defendants are entitled to an
award of attorney’s fees and costs and statutory damages of $10,000.

in the alternative Defendants respectfully request this matter be dismissed with prejudice
pursuant to NRS 12(b)(5) and attorney’s fees and costs be granted to Defendants,

DATED this _12" day of November, 2015.

NETTLES LAW FIRM

fs/ Christian Morris
Christian M. Morris, Bsq,
Nevada Bar No. 011218

1389 Galleria Drive, Suite 200
Henderson, NV 89014
Attorneys for Defendants
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CERTIFICATE OF SERVICE
Pursuant o NEFCR 9, NRCP {b) and EDCR 7.26, 1 certify that on this date, [ served the
foregoing REPLY TO PLAINTIFF'S OPPOSITION DEIFENDANTS TO SPECIAL
MOTION TO DISMISS PURSUANT TO NEVADA REVISED STATUTE 41.635-70 OR
IN THE ALTERNATIVE MOTION TO DISMISS PURSUANT TO NRS 12(b)3) on the
following parties by electronic transmission through the Wiznet system on this 12%  day of

November, 2013.

Prescott T, Jones, Esq.

Jessica Friedman, Esq,

BREMER WHYTE BROWN & O’'MEARA LLP
1160 N. Town Center DriveSuite 250

Las Vegas, NV §9144

Attorneys for Plaintiff

TON VINH LEE

s/ Kim I, Alverson
An Employee of Nettles Law Firm
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Eiectronically Filed
11/17/2015 023152 PM

- | .

PRESCOTT T. JONES, ESQ.

COMES NOW Plaintiff TON VINH LEE, by and through his attoreys of records, Prescott
4T, Yones, Bsq. and Angust B Hotchkin, Beg. of the luw finn BREMER WHYTE BROWN &
(PMEARA LLF, and hereby submits this Sur-Reply In Opposition to Defendants”™ Speeial Motion

o Disnviss Pursuant on file Berein,

o

§ HA33SIINCRSurReply 1o Reply roSpoeial Mtn 1 Dismise ANTLELAPE dox

Nevada State Bar No, 11617 CLERK OF THE COURT
AUGUST B. HOTCHKIN, ESG.
Nevada State Bar No. 12780
BREMER WHYTE BROWN & O"MEARA LLP
T160 N, TOWN CENTER DRIVE

HSUITE 236

1LAS VEGAS, NV 89144
TELEPHONE: (702) 2586665
FACSIMILE: (702)258-6662
pjones@bremerwhyte.com
shotchkin@bremerwhyte.com
- Attormeys Tor Plaintiff,
TON VINH LEE

PISTRICT COURT
CLARK COUNTY; NEVADA
TON VINH LEE, anindividual { Caso No,: A723134
Plaimtitf, J Dept. Now IX
¥8. J
) PLAINTIFI’S SUR-REPLYVIN
INGRID PATIN, an individual, and PATIN PR ¥ CION TO DEFENDANTS?
LAW GROUP, PLLC, a Nevada Professional g ; MOBIONTU DISMISS
LLC,
3 Dateof Iix:srmg Noverber 18, 2015
Defendants, J _
3 Time of Hearing: 9:00 A M,
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lag both an individual and as an owner of the Summerlin Smiles dentistry establishment. in Lag
1 Vegas, Nevada In copnection with an gttorney advertisement, representing a plainiiff’s werdiot
Hagainst Dr. Lee. Despite the fuct that no verdict was ever obtained against Dr. Lee individually,
&:‘1{3 the verdict against his praclice and other parties was vacated by the tfa) court, Disfendants

continue fo assert that the staterment on the wébsite s true and not defamatory, entitling them to;

altetnative, Motion for Sumimary Judgment on September §, 2015, Afier Plaintiff and Defendants
| filed. an Opposition and Reply respectively, the Motion way hpard by this Court on Ogtober 14,

i entirety albeit without prejudice pursuant to NRCP 56(f). See Exhibit “A" to Opposition,

This Sur-Reply-is made and based upon the papers and pleadings on e berein, the attached
Memorandum. of Points and Authorities, and any oral argument that may be entertained at 4 hearing
on this-matten

Dated: November 17, 2018 BREMER ‘WHY’“FE BROWN & O'MEARA LLY

Prescott 3." Janes, I":qu Bar Ne. 11617
August B. Hotchkin, Esq., Bar No, 12780
Attorneys for Plainaff

TON VINH LEB

| N

INTRODUCTION AND SUMMARY OF RELEVANT FACTS

This matier involves allegations concerning the defamatory swatement published on

jDefendants’ website wherstn Defeadants identify Flaintiff, Ton Vish Lee (hereinatter “Dr. Lee™)}

3 %f&iismissai of Plaintiff®s Complaint. To this end, Defendants filed g Motion to Dismiss or in the}:

2015 wherein, afler oral argument from both parties, the Couort depied Deféndants’ Motion in its

Py

Only rwo dgws afier this Court denied Defendonts® original Motion for dismissal of}

1 Plaintif’s Complaint, Defendants filed their Special Motion to Dismiss Plaintiffs’ Complaint]

pursuant to KRS 41,635-70 or in the altetnative Motion to Dismiss pursuant to NRCP 12(b)(5)

(erroneousty litled NRS 12(B)(5)) (hereinafter “Specist Motion To Diswies”), which is seb for

133543910 F SurBoply ta Reply o Speeint ¥in ko Dismdss AMTE-SLARE e
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1 §hearing before this Honorable Court on Novembry 18, 2015 at 2:00 aum.  Plaintiff subsequently!
fited his timely Opposition 1o said Motion on November 2, 2018 which pointed out, among g‘iher‘:
things, that Defendanis relied upon a previous version of Nevada's Anit-SLAPP statule,
gpecifically the language contained in NRS 41.660 e sey,. which was recently smended and

subatanttally revised Nevada's approach fo defiumation suits, both in law and public policy. Most

imporiantly, the burden of proof for a plaintif was lessened from “clesr and convinding evidence™

7lto a “demonstat[tion] with prima facie eviderice a probability of prevailing o the [defamation]]

8 1@3.&5132 2 NRS 41.660(3)(D). (Bmphasle Added). Upon the fealization of this egregious arvor,

9 & Defendants filed tbeisr untimmely Reply on Novembier 12, 2015 without Hrst secking ledve from this
10 § Coutt, in viclation of BRCR 2.20(h). v suld Reply, Defeddants altenwpt fo sweep thelr dreor tnder
11 { the rug, stting that their reliance on the previoss version of NRS 41,660 was tnnocently miade,

providing a feeble excuse that the woended version had not yét been published. However,

o——h
fyt)

13 §discussed in more detail in Plaintiffs Motion to Strike filed on November 15, 2015, Defendants are
14 represented by a 12-year established law Hvm which most Hkely had access or should have access
15 §to advanved logdl research tools which would have immedistaly slerted them of the statuie’s
16  amendment.

17 Despite the fact that Plaintiff alveady met 8 burden of demoustrating with prima facie]
18 evidence a probability of prevailing in Jis claim, Defendants continve 0 argue that the subject ]

19 jistatement is trus and not defardatory in nature, and B3 (e St fine i iy Renly Belel, nysart sl

;‘c‘,{i' Mj‘M1§gggg§L§§§@f which should have been set forth in the Motion, not the untimely Reply,
21 vSeze Deofendants” Reply, p. 4, lne 10 ~p. §, Hne 24, Defemiants” conduet and actions are not-only
22 §further evidenico that Defendanits’ tactics are nothing more than harassing and vexatious, but also
23 ;dep'rﬁva Plaingiff of the opportanily to address Defendaints’ additional assertions, which is unfairly
24 gpmjzzdicia}, Defendants’ continial bavrage of briefs calling for disniissel have forced Plamiff o

23 Hincur sigoificant additional attomeys’ foes and costs; by filing & Motion w Strike and this Sur-

3
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1 § Reply.”

b

Aceordiogly, Platatiff moves this Court 10 not paly deny Defendents” Specisl Motion to

Dismiss tn ity enfirety, but to award statutory costs and astormeys® fees pursomnt to NRS 41.638.70.

Plaintiff alve moves for teis Cowrt (o gward atiorneys’ foes and costs for having 1o file this Sur-

§ § Reply-as well as any fhes and costs if may deem appropriste pursnant to NRE 18,010,

6 iL
7 LEGAL BISCUSSION

§ A, BDefendants Fail to Lrovide & Cunplete Stntement OF Uadhpuied Foets. Whlch

_ Inc achudes The £ Content Of Why A Verdiet Was Entered In Favor Of Plaintiff

# _Wh;i&i gyeals "E'hatui”ha Subiest &mfa‘mmi On i}a?m;imw %’%e%)ﬁte ¥s Falys!
10
1Ly Dafendants’ Reply includes, for the fitst time,  Bist of “uadisputed facts marerial to the -

12 I Defendants’ request for summary judgment” which is procedurally inproper and continues fo ke
13 Linto account the dmporignee of the fact that a verdiet was entered in favor of Pluintiff, Se¢
14 | Defendants® Roply, p. 4, ling 10 - p. 3 Tine 20, Defendants set forth facts without providing mmai _
£5 | dotails rogarding PlaiotifPs verdict. I order to provide o olear and complete picture, Plaintiff |

18- incorporates the following additional relevant facts for this Court:

b 1. A Judgment on Jury Verdiet wag antered in favor of Ton Vinh Les, LIRS,

8 2 A Jodgment on Jury Verdict was filed ta favor of the plaintiffs a5 5 Ton Vink Lee,|

1% P.C, and on of the treating dentists in e underlying muaster on April 29, 2014, '
' {previously provided in Defendants® Reply).

. Howevar, Ten Vinh Les, P.L. and Florida Traivad, DMD each filed Motions for

& Fudpgment a8 2 Matter of Law Pusuant to NRCP 30(b), which were grasied by the
: District Court, agreeing that the plaintiffs in Singleiary ation failed to provide
expert opintons cohcerning the slandard of care amd causation o a reasotiable degros
g | of mu:ﬁ«;:ai probability, See Order Granting Motlon for Judgmentas a Matter of :
: Law, p. 13, Hoes 15-16, anached bereto as Kxhibit “A”,

ek
-

st obtaining leave;

ity b}mmh‘l be mmd ihat because Defondants fifed 4p uf%iimsé}'&%ng;i\f \wﬂzmr‘
4 freay this Coumavmi&mn of BDCR 2,200, raising adidition N R Wing forih, for
263 Ayt e, a Hatol “tii‘l@i&\p{&%ﬁd Faote®, Pheintifl bes not hadd. ;sf%rza;um fimed sddrins s the poihig
and authoritics set forth m Dolendants’ Reply, As ;aiI(a}} Plamsilf objeets to all arguments in
L Defendants® Rr:ply in their enfirety, and fn 16 way adnits ot concedes fo any shieients or
assertions made i satd Reply, even though they may ot befully eddeessed in this Sur -Raply.

4
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4. Upon grenting Plaintiff Ton Vinh Lee's NRCP 50(b) Motion, the jury verdict
against Ton Vioh Lee, P.C, and one of the treating dentisis was vacated.

5. There was no jury verdict agairst Plaitifl Ton Virh Lee, Ton Vibh Lee
DDS, db/a Summerlin Smiles, or any other defendant in the underlying litigation at
the time Defendants’ statement was made on their website, or the time that the
Complaiot was filed inthe instant action.
Based on the foregoing, Defendants’ statement is susceptible to mean that Defendatits”
obtained a verdict against all the named defendants in the Singletary action, inchuding Plaintiff,
bith as an individual, and as owner of Swpmerlin Smiles, A such, the subject statement is not

ondy false, but susceptible to a defamatory meaning, Posadas v. City of Reno, 109 Nev, 448, 453,

851 P.2d 438, 442 {1993); see also Fink v, Oshins, 118 Nev. 428, 437, 49 P.3d 640, 646 (2002).

B,

ﬁeﬁci&:mias {n ‘i mir Smciai Maﬁ{m B i)ismi&s z&s % %l As s&?g;mms
Under The Correct Primg Facie Cage Szanﬁard Pnrsuam To NES 41,660,

“Tlhe special motion to dismiss Is procedurafly treated as g summsary judgment ., . Thei
distriet court can only grant the special motia 1o dismiss if there is no genuine ssug of rnateriai;
fact and “the moving party is entiiled 1o a judgment as a matter of law.™ Joke v. Douglas County
Sek. £3st., 125 New, 746, 753-54 (2009}, (Bmphasis Added). '

Defendants assert for the first time in their untimely Reply a list of “undisputed facts”, in i.
Usupport of its Special Motion to Dismiss which should have been set forth in the Motion, Sce|
A Defendants’ Reply, p. 4, line 10 —p. 3, line 24; EDCR 2.26(h).* Not only is the Reply improperly
| filed in violation of EDRCR 2.20(h), it 18 clearly att underhanded attempt for Defendants to fake g

second bite af the apple in avempring fo perfect their “motion for summary judgment™, iaking

advantage of Plaintiff pointing out the severe discrepancies in Defendants’ Special Motion to

1 Dismiss {&.2., viting and relying on the wrong version of NRS 41.660), Defendants’ tactics are in

2 Plaintiff sets forth points and authorities in more detail in his Motion 1o Strike Or In The
Alternative, Mation for Contiuarice on an Ordler Shortendng Time flled on November 16, 2015,

arguing ¢ that Defendants’ Reply is untimely and filed tn violation of EDCR 2.20(h).

5
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direct contradiction with Nevada law and public policy. Plamtitf did not open the door for
éﬁﬁﬁﬁaéants to perfect and address the inadequacies of their Special Motion to Dismiss by diligently
:poiming shertt out in ks Opposition.  Adlowing Defendsnts’ Reply (o retronctively fix the
zmaciequacws of their Special Motion to Dismiss deprives Plaintiff of egual opportunity to

: éadksguamiy-‘ address and defend against the assextions that should have been set forth in said Metion.

'in ﬁwﬂsemme @f ihe m@g i’&) i?mxe 8&&&&& In %xwt Cemeczim%lih A,
Matfer pt‘ Public Concern, Bmause The Statement Is An Adverticsment In

NES 41.560(3) provides in relevant part:

I 8 special motion to dismiss s filed pursuant fo subsectipn 2, the court shalk

{a) Determine whether the meving paty has established by a
prepanderance of the evidence, that the dlaim 15 based upon a good faith
cormmunication in furtherance of the right to petitinn or the right to free speech in.
divect connect with an issue of public concern;

(&) If the court determines that the moving parly has met the burden
pursuant to pavagraph (), determing whether the pia:nm’ has demonstated with,
prima facie cvidence 4 probability of pravailitig on the elatm;

~ vt

NRS 41.637 defines what constifutes as “good faith cormpumication in furthoranee of the

right to petition or the right to free speech fn direct connect with an issue of public coneern™, which

inednis any:

1. Commucation that is aimed at procuring any goveramertal or glectoral
action, resulf or outcomae; '

Z.  Communizafion of information or 2 complaint fo a Legislator, officer or
employes of the Federal Government, this siate or a polifical subdivision of this
state, regarding & matter reasonably OF concern to the respeetive govermmental
entity;

3. Writlen or oral siatement made in diregt commention with aw issue under
consideration by a legislative, executive or judicial body, or any other official
proveding anthorized by law; or

4. Commusication made in ditect connection with an issue of public interest
in 4 place open 1o the public or i 4 public forim, which is trathiul or made
without knowledge of its falschood,

Before there can be 4 determination whether ot niot the non-moving party has demonstrated|
§with prima facie evideace a probability of prevailing on the defamation elain, the moving party|

must show that the underlyinig acfion is “brought aghinst a peérson based upon a good faith

G
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329



1.4 communication in furiherance of the right to petition or the right to free sprech in direct conmestion

2 with an issus of public importanice. Jd. The moving party must make this showing based wpon a
3 preponderance of the evidence, NRS 41.660(3)a). A good fuith commuiication is one that is
4 § “wuthifed or made without [the] knowledge of falsehood.™ John, 123 Nev. at 761,
& Defendunty’ claim that Plaintfl cannot establish that e Sistemient posted on Defendanty’
& [ wehsite is false and dofamutory and that the subject statement wus magde in divect connection with
7 bissue concerming o judicial body, constituting as a inatter of public concern, Tocusing on NRS
8 141.637(4) for statutory support. Sce Defendaits’ Reply, p. 8, line 21 - p. 6, line 5. Prior jo the!
o | cotmencement of this sction, Defendants® statement posted on their website redd:

101 DENTAL MALPRACTICEAWRONGFUL DEATH -~ PLAINTIFF'S VERDICT

b $3.4M, 2014

i i Description: Singletary v, Ton Vich Log, RDS, et al,

12 A dental malpractice-basod wrongfol death. sotion that arese out of the death of

13l Decedent Raginald Singletary following the extraction of the No. 32 wisdom tooth

i by Defondants on or about Aptil 16, 2011 Plaintff sued the dental office,

144 Summerlin Sindles, the owner, Ton Vinh Lee, DDS, and the treating dentists, Flovida

ol Tratvai, DMED and Jai Paik, 1IDB, on behaif.of the Extate, herself and misor son,

£

168 See “Seitlement-Verdict, Patinlaw comiseitiveent-verdict/, Joly 9, 2015 version, attachod j

17 thﬁre:m as Exhibit “B” To Opposition. Acearding to Defondants, the above sistement was made in
ig :dimzzt srnnection with an 1ssue under consideration by « judical body, concerning the issub of,
19 § dental malpractice “which is an issue of public health and safety” which was posted o 4 website
39 L that “i5 open and acovssible by the public.” See Defendants’ Reply, 1. 10, lities 14-26.

a1 | _ First, the abuve statement was net made in good faith as it is nat truthfil and Defendanty, as
22 | the lead trinl counsel who were woll aware of the wndiet i favor of Plainttf¥, koew or shindd have '
23 { known {hit posting & $3.4 miflion dollar verdiy without acieally riﬂéﬁﬁ?@%‘f}g;ﬁf}ﬁ Eﬁqﬁgﬁ&u&&m&ﬁi&i
34 fand forwarding them fo thelr clients (Nev. Rulyof Prof’l Condiet 2200 W perpehuning 3
25 | falsehood, Défondants, as licensed practiciog witoaieys, aleo kniese or should. have known, fhal
26 Fwithout providing confext to the dbove staterndst thit it was of Woukd bo susceptible to
27 | interpretation by anyone secessing this inforfnation that all of (he Damed delfondanty ked i s

28 Estatement, including Plaintiff Ton Vinh Lee, was found linble sud committed malpractice sansing

.t o2 kra
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the wrongfil death of a person.,

Second, while & websife is arguably a public forum, this dees not mean that any stafement

a2

4™ 471, 481-82, 183 Cal. Rortr, 3d 867, 874-75 (2015). While the scope or boundaries of an issue
of public concem has not been defined, Griener v, Taylor is instrugtive® s the California Court of
Appedls has provided some guidance and persuasive reasoning o this issue as it relates to an gnfi- :
SLAPP statule, holding that:

“I'Public interest” s not mere curdogily. Fyrther, the matier should be something
of concera to a substantinl number of peaple. Accordingly, a matter af concern
to the speaker and a relatively small, specific sudience i 10t a wiatter of public
interest, The assertion of a bread and amorphous public interest that can be
connected fo the specific dispute s not sufficient. (citations omitted). Onge
cannpt focus on sociely’s general inferest in the subject matter of the digpute
instead of the specific speech or conduct upon which the complaint is based,

(oI =T R - S < T -

Powek s Do Sk

. in the context of condect affecting a “community”, ie,. g limited but
definable portion of the public, the constitutienally protected activity must, af
minigum, be connected 1o a discussion, debate or conlroversy, Mere
informational sigtmenils ave not pretected. To grant such protection o such
staterments would in no way fiwther “fhe statute’s purpose of encouragiig
participation in matters of publie significance.™ {citations omitted),

[ T
B = S . SR

I, (Bmphagis Added).

ENn S
o

Hore, the subject statement was not made in connection with a8 matter of public concern or

b
)

inderest as 1 iy undispated that the statement was made on a law finn website which is simed.af 2

b
e

i spewsific and relatively small audience: potential clients for the purpose of advettising legel sefvices,

P
e

Moreover, Delendants use a very broad subject “medical malpractice” T conmection with a very

N
Lo

- "spwiﬁc dental practice and singular alleged wrongful death event o suggest that. it is an fnterest of

public coneem which i not sufficient or what was contemplated for anti-SLAPP statutes. |

EC T
LS

4 Furthertooic, while the subiject statement niay be comnected {0 a controversy {e.p., a lawst), it

N
ke

. 5 SB 444, ser. 12.5(2) allows use of Clifornia law ifi intérproting Nevada's anti-SLAPP statute.

8
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26
27

28
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i bn 45 ™3

‘Faerves as nothing more than for the purposes of advertisement, and to further the marketing and

ation in matters of public

soliciting agenda of a law fim, rather than encouraging
significance. Id Indeed, o suggest thai the statement was made in direct connection with an tssue
of public concer is 4 thinly veiled cover that lacks any substance a8 its true singalar purpose is to

bolster Defendanty’ reputation and implied ability to be succassful in the pursuit of a law suits

| again medical professionals like Plaintiff and obtain sizeable verdicts in favor of their cients. Ifa

staternent like the oue published on Defendants® websits constituted as a matter of public concern;

then any and all statements made by attorneys would always be protected by anti-SLAPF law suits,

-8 as matters of public coneern.

Onee and only 3 the moving party meots this burden, then it must “determine whether the

plaintilt has demonstrated with primy fucie evidence a probability of prevailing on the claim.”}

NRES 41.660(3Xb} (Emphasis Added), “A prima facie case is defined as sufficiency of evidenge in

arder to send the question to the jury. The question of sufficiency of the evidenes does not tuin on

 whether the irer of fact will make the desired finding. Therefore, . . . the weight of the evidence|

;[i's} ot of consequence in the presentation of a prima facie case” Vancheri v. GNLY Corp., 105}

Nevy, 417, 420, 777 P24 366, 368 {1939). A prima facie case is supported by sufficient evidence

Jwhen enovgh evidence is produced 10 gidrmit o teier of fact to fnfer thie fact at issue and rule in the

party’s faver, Foster v. Dingwall, 227 P3.4 1042, 1050 (Nev, 2010). (Bmpbasis Added),

“Whether 2 statement is capable of a defamatory construction is a question of law™ and “{a]
ijuty question arises when the statemient is sisceptible of different inednings, oné of which ix
23
24.
25

;éefamamw‘” I, at 484 citing Brandon v. Sonford, 97 Nev. 643, 646-47, 637 P.24 1223, 1225-1226]
2(3’98"1}. Statements or “words must be reviewed in their entivety and In contexst in order tcséj
;ﬁatmniﬁe whether they are susceptible of defamatory meaning” fé Purthermore, “the truth ot}
falsity of an aftegedly defamatory statement 18 an fsswe of fact properly left to the jury for
resolution.” Posadas, 108 Nev, at 453, 851 P.2d at 442; see also Fink, 118 Nev. at 437, 49 P.3d ai‘ii

646 (2002). (Fmphasis Added),
8
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il Defendants set forth in their uutimely Reply, a list of “undisputed” material facts which

N

{ they argue entitle thom sunumary judgment a5 4 matter of faw. See Defendants” Reply, p. 4, lino 10
- .5, line 24, Delondants® st however, fails to provide additional material facts that boings the

Fe W

subisot defamatory statement into context which, as 2 matter of Taw, must be taken into account ind

order to determine whether the words in the statement ate susceptible of defamatory meaning, See!

A

Chowdhry v, NLVH, Ine., 109 Nev, 478, 483, 851 P.2d 459 (1983}
Defendants’ sssertions that the subject statement is true are surface-based obly, claiming it
correctly “identifies” the parties irwolved in the malpractice suit. Defendants also atterapt to

A marvow this Court’s view by stating that they “specifically delineated the roles of each party sued .

TSRS S §

0. specifically stat{ing] that Ton V. Lee, DB was sued ag the owner of Summerlin Smiles, and not
11 {fas a troating dentist,”

12 However, contrary to Defendants” belief, due to the simplistic description in the sfatement |
13 | which “dentifies™ all parties involved, in gonjunction with the preliminary language: “DENTAL
14 | MALPRACTICE/WRONGFUL DEATH - PLAINTIFF'S VERDICT®, the statements’ omission of]
15 key details, referenced above, in addition to the statement’s advertisement-ature leads any
16 ﬁipa'ﬁspecﬁve chent or other reader to believe thai a verdict was obtained by all the people identified,
17 §including Ton Vinh Lee; beth as an individual and an owner of Summerlin Smiles. When read in]
18 the contexy thet Defendants identify Dy, Lee by naove, and his practice, and incorrectly assert that E
1.9'; ;i{izmr chients obtained a $3.4 million jury verdiet against Dx. Lee and his practice, despite the fact
20 ?fﬁat.m verdict was ever obtaingd against Dv. Lee individually, and the verdict against his practics
21 %,wzo? oiher pdrties way vaeated, the above statement is sasceptible o mean that the plaintiff iﬁ,
22 ‘imglemxy v. Ton Vish Lee, DDS, et al,, oblained a verdiet and monetary aword g@%@ty&{@g 5?
23 ;;ggg?gggggﬁ.@;gg@gg it the lewsuil, glving the mplication that Dr. Lee was found w have comnitted)
24 iﬁﬁﬁtﬂfz malpractice, resulting in the death of & patient.
25 ! ‘Therefore, the statement can ensily be inferred by a jury to hold 2 false and defmamry:ﬁ
26 | meaning and Plaintiff has established a prima facie case here.
27310/

285717

16
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B, Plaingii Is Emixﬂeﬁ Tﬁ Aa; Awm'ﬁ &f &immm’ Mes And ()‘mts ’ﬁmurze ﬁe

Spais: & Secomt Motion To. Diomiss Which Iy Vexa
Without Meit,

Defendants contingally attempt to dismiss this action with meritless arpaments that were
;agrcady eonsidered and denied by this Cowd. Sze Exhibit “A” To Opposition. Dmunediaicly iponi

the deniat of thy original motion, Defendants tiled the nrderlying Special Motion to Dismiss under|

an ouldaled version of Nevada's anti-SLAPR statute which was substantially snended and rovised,

See WRS 41.660(3), Defendants’ feebly excuse this egregious inaceuracy and misrepresentation to

this Courl as an inpocent mistake, stating thet Defendants” reliance on the outdated version of the

statute was. justified. because it was not yet published. However, as set forth above, it is difficult

e

A,

ve years, doss not have access to advanced legal research tools, which would have undoubtedly

a}erwd them to the significant change in the law. It is clear that Defendants are employing

1 relentless-gssanit-and-bombardment factics by continually filing motions for dismissal with. this{

Court s wesir Plaintiff down,

Moreover, Defendants atterapt 1o bully Plainiiff aod demand significant attorneys’® fees and

fcosts for daring to bring a Compiaint against them. I Defendants are so brash in demanding such
fﬁ% and costs for having to defend this sult bases on outdsted law, then faimess demensts that they
are willing fo ascept the consoquences of their actions and the sisks they took in filing 2 Spcf;iaﬁ
;Moﬁon to Dismiss. As Defendants even admitted in their own untimely Reply, they “are woll
' awarc, of the fact that Plaintiff could be awarded damages up to $10,00Q in addition to a_ii'ﬁmey’s-

: %ﬁm and vosts it the Special Motion were denied,”  Defendants should be held aceountable for]

fheir actions, and fling an yotheely, Repld without leave of this, Court in vielation of E.I)C&:
2;;@{};1}3 which deprives Plaintiff of an opportunity to edoquately respond to the improper adéi_iti@ﬁ
of 1 list of “andisputed facts,” as Defendants are attempting a second: bite of the apple which should :;
lnot be allowed by this Court. |
Based on the gbove, Plaintiff should be awarded attorneys” foes amd costs incurred pﬁmsuantﬁg

o NRS 41.670(2), as well a3 2 separate award of damages up 0 310,000, plos additional relief as

§)
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this Court deems proper parsuant fo NRS-41.670(3) and/or NRS 18016

Pam-;ﬁngi Auiharit;ea Asserimi By §}$ mxximm In ’i‘wr}mgmmgyiv Ax;d
Untimely Filed Reply,

As stated throughout this Sur-reply, and discussed n Plaintiff's Motion to Strike on file

hereln, Defendants filed an untingy Reply without Brst obtsining leave from this Coord, in

violation of EDCR 220{k). Defendants” Roeply sctg forth, for the first Hime, a list of “undisputed

facts” and argument under the proper standard of the controlling statute, NRS 41,660, The offect
of the Reply, it this Court allows 1t o be considered in rendering its decision on the undedying

Special Motion to Dismiss, will be undoly and nafeirly prejudicial to Plaintiff since Defendants

#will be afforded s second-bite-ofthe-apyle, without providing Plainiff adeguate time o Rully|
H acddiress anid respond 1o the entirety of the Reply.

Thevefore, based on the above, as well as those arguments set forth in Plaintiffs Motion tol

Strike filed on Noventber 16, 2015, should this Court deny Plaintiff’s Motion t Sirike Defendanty’

Reply and allow it to be part of the record and cousider it in its ruling on the vnderlying Special :

Motion to Distuss, Plainitlf coguests this Courd provide leave to sHfove Plaintiff adequate {ime o
. pr q

.ﬁ‘}e a more somprehensive Sur-Reply in order Yo adequately address the entivety of Defendants’
HReply.
111
CONCLUSION

Based on the foregoing, Plaintiff continues to respectfully request that the Court deny

| Defendants’ Special Motion te Dismiss in its entivety as Defendants cite the wrong version off
EN'evada’s Anti-§LAPP law, cite the wrong allegedly defaratory statement, the olaims made in
éPiai’nﬁff"s sormplaint do not constitute & SLAPP lawsuit ag réquired for Nevada's Anti-SLAPP law
‘ 0 gpply, and find thar Plaintif demonstrates a prima facie case. Furthermore, Defondants’ separate
‘ Motisin to Disthiss under Rule 12(b)(5) must be denied 28 no basis is shown us to why Plaintiff's

Slatms must fafl due to the fact that Plaistiff is the owner of Ton Vidh Lee DS PO dibfa

Summeslin Smiles,

12
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Plaintiff further requests an award of attorney’s fees and costs incurred pursuant fo NRS
41.670(2), and 5 separate award of damages up to 310,000, plus additional relief as this Court
deems proper pursuant to NRS 41.670(3) and/or NRS 18.016.

Finally, if this Court is so inclined to sllow e admission of Defendants” Reply for)

considerstion of Defendants® Special Motion to Eismiss, Plaintiff requests leave from this Cowt to
allow sufficient and adeguate time 1 file 8 comprehensive Sur-Reply iu responise to Defendants”
Reply.

Dated; November 17, 2013 BREMER &Viﬂi‘%“i K R*:}WN & OCMEARALLP

I’:esc{)iz ’f }01‘&(,&; Erg.
Nevada State Bar No. 11617
Augost B, Hotohkin, Esg,
Nevada State Bar No, 12780
Avtorney for Plainaff,

TON VINH LEE

i3
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ORDR Hlicin ot
;};S‘l‘mm CQWT CLERS OF THE COURY
CLARK COUNTY, NEVADA
RN
SVETLANA SINGLETARY, stal | DEPE. Xoek
Jaingifs: ]
Plaintifts ORDER ON DEFENDANT
TRAIVAPS AND LEE'S
| | MOTIONS FOR JUDGMENT
‘TON LEE, DDS., et 4al, - AS AMATTER OF LAW
| - POURSUANT TO NRCP 50(8),
Defendants AND MOTION ¥OR
REMITTITUR

J—t
&

Defendants, Florida Traivai, DMD and Ton V. Lee, DDS d/b/a Summerlin
Smiles, each filed a Motion for Judgment as a Matter of Law Pursuant to NRCP 5o(b).
Such Motions came on for hearing on June 26, 2014. Having reviewed the pleadings
and papers on file, having heard ural argument by the parties, and good cause
appearing, the Court now issues its Order,

This is a cage in which plaintiffs ~the wife, child, and estate - sued for dental
malpractice/wronghil death. Decedent Reginald Singletary went to D, Park at
Summerdin Smiles for a wisdorm tooth extraction on April 16, 2011, Following the
tooth extraction, Reginald did notdo well: His condition déteriorated from April 21,
2011, to April 24, 2011, and he passed away on April 25, 2011, due to neerotizing
mediastinitis and septic shock due to Ludwig's Anging from dental abscess.

The ease was tried by a Jury from Jaruary 13, 2014, through January 22, 2014,
and resulted in a verdict in favor of the Plaintiffs,

1

338



Defendants both now argue, pursuant to NRCP so(b), thata Judgmerit aza

Matter of Law should be granted in favor of the Defendats, and against the Plaintiffs, |

dwe to the fact that Plaing failed to offer his opinions regarding standard of cave and
cousation to 4 reascnable degrer of medical probability. Defendunts further argue
that if the Court is now willing to grant Judgment us & Matter of Law in favor of the
Defandants, the Court should reduce the Plaimiffs’ noneconomic damages by
Remititur to $350,000, pursuant Yo NES 414,035

Plaintiffs-argue inftially that the Defendants are precluded from bringing an
NRCP solb) Motion for Judgment ag a Matter of Law now, becanse the Defendants
brought an NRCP 41(b) Motion te Dismise during trial, and not an NRCP s0(l)
Motion, and eonsequently, the Defendanmts ara now precluded from "rencewing” an
HRCP 50(b) motion, Additionally, Plaintiffs argue that Dr. Pallus did offer his
opiniots, to a “reasonable degree of medical probability,” and that when he stated
those words on pg. 67 of the transeript, he was reforeing o his three main opinions

vegarding standard of care, and not the requirements of informed consent,

Both Defenéan’;s have hmught a Motwn fer Ju&gment 8% a Matter of Law
pursuant ko NRCP s0(b). NRCP 50{b) reads as follows:

(b) Renewing ntion for dgment afyer whel; aliereative motion for
new trial. 180K any vessos, the conct dose rick giiet v wotion fmjﬁégmm& %
a matter of izm made at the oloss of all thevvidends, the conrd ix eonsidered fy
Tove stbimittedthe setion o the Jury sitlijent 16 the court’s hiver deciding the
legdl srdstions raised by the motion. The mpvant may renew i reguiest for
judgment as a matter of law by filing 2 motion no later than io days after
samdics of werliton notlde of éotty of udiment and ray alternatively requastn
now §5ial ox foliy a piatdon for pew tial wuder Bade 5o, In niding oo & ténewed
motion the court may:

{3) Ifaverdict was retutned;

(A} Allow the judgmentto stand

(B} ordex 4 new trial, o

336



G S R o B 2 e
2 3T I UPVREZTEIFTSEBE DB

L~ - SN S T T

{C) divect entey of judgment as a matter of law; or

{(NRCP go[bl).
The Editor's Note with regard to rude s0{b) reads in part as follows:

Aobdivision {b) i amended to conform to the 1901 amendrment to the
foderal rule, The Nevada vule was amended in 1971 to delate the remuirement
under the then-esisting federal vulg that' s motion for jodgment
wotwithstinding the veidit did not Heunless It was preceded Ty a sotion fok e
divected vordiel. The revised role tolus the same a;f;}maab s e fodorsd vole,
as. mmenecioc B 196 and seds that & post-verdiet motion for judgment as a
silted of e s 2 rendiwal of an eadtivr motion made befem or at the elosa of
evidence. ‘Thus, g “renewed” motion filed under subdivision {b) wmust have
been preceded by a motion filed at the thme permitted by subdivision (a}{2). .

(NRCPgo [Editor's Note]).

Plaintiff argoes that Defendants’ Motion fot Judgment as & Matter of Law is
inappropriate, as Defendants never made a Rule 50{b) Motion for Judgment asa
Matter of Law daring Trial, but instead brought a Rule 43(b) Motion to Dismiss.

WROP 41(h) reads as follows:

{6): Jeotuntery disndsssl: Bifect timedof. For faitie of the platntiffto
euraply with these rides.or nty order sPeoii, o defendant may meve for
distniseal of sn 4o or of sy olsim against 'the defendant. Unless the coust
iy 148 cadlee for-dismiseal otkzxmmﬁmsﬁes, a dismissal wnder this sibdivision
and any dismissal net provided for v this nde, other than a dismissal for back
of jurisdiction, for fmproper vanue, orfor fatture 56 Jobes partycirnder Rule 19,
oparaies as an adjudication npon the wepts

(NRCP 41fb)).

The Fditors Note to NRCP 41 states in pertinent part as follows:

Subdivision (b) is amended o conformn fo'the o6y and igo1
amendrasie wethe federd vule by remoiing theseeond sentence, whish
authorized the defendant o Ble s motion for Tivoluiinry divmissal at the closs:
of f}:ief hibnthls evidence Is jory pod vovdary cises whe e plainfif hed
“Iniled to prove a suffielont cuse v the court o Juen” Por & senjury vass, the
device is replacmi by the new provisions of Rule sy, witich anthdyize the.
Tt o enter judgment on pmiial fludings against the g}imnmff as well as the
defendant. Fora juyease, the cerract motion is the motion for judgment asa
miatter of law &xnder amended Rulegn.

(NRCP 44, Bditor’s Note).
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1n thecase of Lehtola v, Brown Nevada Corporation, 82 Nev. 132, 412 Pad
g72 (19663, the Nevada Supreme Court addressed facts similar to thefacts in the
present case, Jnthatcase the Plaintiffs received Jury verdiets in their favor, which
were set aside by the trial court and 5 judgment notwithstanding the verdicts
{JNOV's) were enbered for the Difendant. In reviewing the case on appeal, the
Nevada Supreme Court noted that at the close of the plaintiffs’ case in chief, the
deferrdant moved for involontary dismissal pursuant to ﬁRG?g&(b}e The judge
reserved ruling and the defendant presented his case. Thereafier, the Counrt did not
rule on the 41(b) motion and the Defendant did not make a wotion for directed
verdict at the cloge of the case, The Defendant procesded to argue that the lower
court could treat the mid-teial motion as o motion for a dirseted verdict at the dose of
the case, thereby providing the necessary fonndation for the later motion for JNOV.
The Nevada Supreme Court did not agree. The Court acknowledged that g 41(k)
motion for involuntary dismissal madeat the close of Plaintiffs case in chisfand a
so(a) motian for a divected verdict made at the close of Plaintiffs case in chief were
funciionally indistinguishable. The Court utated, “Howsver, it does not follow that a
41{b} motion at the cloge of the plaintiffs’ case may serve ss-a motion for a divevted
verdict as contemplated by Bule 50 to establish a basis for a subsequent motion fors
judgment moy. A 5o{a) motion must be made at the close of all the evidencee if the

movant wishes Iater (0 make o postverdict motion under that rale.” (&, st 138), The -

Court further stated that “A 41(b) mid-trial motion necessarily tests the evidense as it
then exists. Herethe court reserved xuling on that motion, Thereafter, the
coraplexion of the case changed as the defendant offered evidence. The record does

not show that at the close of the case the defendant requested & ruling on the mid-trial |

totion, gnd no motion was made for 2 divected verdict. Nothing ocenrved. Thelower

4wy

LI
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oourt therefore, was not authorized to entertain a postverdict motion under 50/b).”

(id., at 136).2

The Qourt must address what motions were made by the Defanse at the close of
Plaintiffs cage, and what motions weremade at the close of the evidence, to
detenming if the Defendants gxrzia;ew;ad thelr right to hring a pest.-:trial Rule 50 motion.
gach made s NRCP“Rule 41(b) matimz; Mr. Vogei .smted, “On b@ha}f a'f Dr, ’i’r___awm, ]
would like to make a Rule 41(bymotion. Based on the testimony of plaintiffs’ expert,
they have not established that there was a deviation of the standard of care, an
adeizsaible — admissible testimony of a deviation of the standard of care on behalf of
Dr, Tratval. | . (Bee Trial Transeript 1716714, @t pg. 160}, Mr. Friedman similarly
stated, “And, Your Honor, I made the — a motion alsoon 41(b) relative to Dr. Lee s
well as Summerlin Srmiles. There's been no testiniony whatsoever that the person
who answeresd the phone, if anybody answered the phone, was an employee of
Summerlin Smiles or Dr. Lee. .. " (SeeTriad Transcript 1/16/14, at pg. 161}, My
Lemons did not refer to Rule 41(b) orto Rule 50, but stated the following: “And T'm
going to make a similar motion on behalf of Dr. Park, Your Honot, but for a little
different gronnds, Dr. Pallos testified that Dr, Park's involvement in the extraction
proeess aceorded with the standard of care, and he dida’t specify any deviation from

the standard of care to-a reasonable degree-of medical probability as to Dy, Parkin his

testimony. . . .” (See Trial Transoript 1/16/14, 8% pg. 161),

¥gos

! it should be noted G in 1966, NRUP 41{) allowed 3 Defendant to ke 2 motion, of the elose of

Plalgiff*s evithonce, Tor dismissal on'the grourd s the Plainrif had failed 1o prove s sufficlent onse for the
eowt or vy, Rele 50{z) allowed for & mution for a directed verdict to be msde at the close of theevidenes
pifered by an opponent or it the close of he case. Rale 500k} provided that i s avotion for ditscied verdict tade
at the vloss of all the pyvidence was denfed or not grantd, the court was deeened 10 have submitted the aetion to
the juty subjuit fo 4 later detormination of s logal question ralsed by motion. Mot later than 10 days afler
strvice of the writtan aotice of entyy of fudginent, the party who maved Tor a diretted verdict conld move agein
10 havs the vergdict andany fudgment ensered thereon set axide and to have a Judgment entensd braccordance

‘With the fmotion for disected verdict. (Ledloda v. Browa, st FN 1)

5
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o raspunse to the Defendants’ Motions, the Court and the attorneys
participated In an excharige regarding whether, and to what extent, Dr. Pallos had
offered any opinions 10 a “reasonsble degree of medical probability,” There was alsoa
discussion regarding whether arty ease law required "standord of eare” opinions to be
stated 102 “reasonable degree of medical probability.” The Court noted that Dr,
Pallos admitted with regard 1o the "informed consent issus,” that his opinior was
based on speculation, and that he had no foundstion for i, aod eonseqquently, the
Court struck that claim. (See Trial Transcript 1/16/14, 5t pg. 173).

Counsel for Dr. Lee and Smumedin Smiles argued that the Plaiatiff could not
establish who, i anyone, answered the phone, and consequently, the Plaintiff's claims
agalnst Dr. Lee and Sumroerin Smiles failed. The Court concluded that based upon
Ms. Singletary’s testimony that 8 call was made, and that she spoke with gorebody,
there was st Jeast “circumstantial evidence” that the Jury could rely on in that vegard.

After reviewing the case of Morsicaro v, Sau-On Drug Steres, 121 Nev. 153, 111

- Pgd axi2 {2008}, the Court econcluded that expert testimony regarding both

“stoadard of vare” and “causation,” needed to be stated 16 @ “reasonable degres of
medical probability.” The Morsicato case specifically says that “medical expert
testimony, regarding the standard of care and causation in 2 medical malpractive
case, must be based on testimony méde 1o a reasonable degree of medieal
probability.” (¥, at pg. 158). Duxing the hearingon the Defendants” Motions for
Judgment as a Matter of Law, It was argued that there was a difference between
vequiring an opinion fo be “based on” a reasonable degree of medical prabability, and
requiring the witness to “state” that the epinion is “to a reasonable degree of medical
probability.” The Supreme Court i Morsicato, however, indicated that "medical
expert testimony regarding standard of care and cavsation must be stated to s
reasonable degree of medical probability,” (0d. at pg. 158, emphasis added).

1n the cas6 at jssite, Dr, Pallos only tsed the words, *to a reasonable degree of
medical certainty, or probability,” one time, {Sse Trial Transcript 1716/14, at pg. 67).

6
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The Defendants argue that Dr. Pallos” only opinion stated to a ressonable degres of
medical probability related to “loformed consent,” an opinion the court Iater struck as
having no foundation. The Platotifls, on the other hand, argue that De. Palles’
opinion given on 1/16/14, related nol to-the "informed consent” Issue, but to the three
general opinions that Dx, Pallos offered. After being qualified as an expert, the

relevant questions and answers went substantially as follows:

G ... did you formulate any opivions with regard to the stindurd of care?
A. Yes, | hava.
. Okay, What avethose opinions {(See Transeript 1/16/14, 8t pg. 1)

A {}nfz of the things required by the standsrd of care is that we obtain what's
galied

an informed consent. Very hmportant. That means [ — before I cut you, before

I.do surgery, before I have permission to dothose procedures that could harm

you, I havs to inform you of what I'm going to do. What else could bedone

instead of what I am proposing to do that 1 consider to be in your best interest?

W’hat other methods are there? And what risks are associated with what I'm
oing to do? . .

1 believe in this case that was niot followed, aud there was a faffare in :
following the stundard of cave relative to this item called the informed congent.
- {8ee Transcript 1/16/14, at pg. 52)

Number 2, antibiotics . . . We have to either give that antibiotic, make
that antiblotic sccessible to thas‘: patient, or follow that patient ke s dﬁg on
bone o make sure that person does not need the antibiotic, i we choose not &
preseribe that antibiotic. .. .

Mumber 3, the follow up is required, whethier T choose to call the patient
or 1 hire an employes whe calls the patient on my bebialf, Very tmportant not
to abandon, negiect, Ze;we that patient....

So that is my opinion in a nutshell regarding thoss theee categories,
{See 'Z‘mnscrxpt 1/16/14, at pg. 53}

Q . Let's start with No. 1 and get speeific with vegard to how the dentist in

this cas& acted below the standand of cxre with regard o informed consent.

A . g}he first thing vequired is that I tell you what the procedure is that

‘m about

o do or want to do. . .. (See Transcript, 1/16714, at pg. 54

A, 8o this patient had a chrosieinfection in the opinion of the doctor who
treated or

at least got the consent. Okay? 8o she had to toll him this, You kaow, your

tooth is dead, Your pulp is necrotie. You have a pericdontal infection. You

have a chronie infection, There exists that infection. Okay. So thar’s Nb. 3 she

hiel 1o tell Bim this.
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Number 2, are there alternatives to taking out the footh —~ {See
Transoipt, 1/16/14, at pg. 62},
Q. Dr, Pallos, now that you've kind of explained to us with regard to this
tooth, which Is Tooth No. 32, and the condition of that tooth, can you continue
explaining to ws how the dentist in this vase acted below the standard of vare
with regard o informed consent.
A. ..., S0 the first thing regarding the requirement for an adequate minimitin

{nformed congent is that wetell the petient what wewant o do ...

PR

Now, the second component that's vequired is that we talk aboutan
alternative method,
© Reguirement No. 3 is { have to communicste with youwhat may happen
i 1 do this so that we can get through it together and you'll end up better thax
vou are iiow. (Okay? And what's required there is that X tell about the riske i1
d this surgery, ..

8o we have these three requivements, o

After that, the fourth reguirement is all these things have to be written
down, and you get to sigo that you still want to do this. . . . {See Transcript,
1/16/14, at pgs. 62-64}

XA

(3. Solet's stark with the fourth pact of this. . .. do you have anyopinion with
regard 10 whether or not that informed consent form was not proper i any
way? A ; .
A. Okay, There’s a form that we all get some kind of version of that form. I's
supposed 16 contain at least these thres in%miients: ‘What I want to do, what'’s
the procedure that I want to do, what are the alternatives to thay procedure,
and what are the risks if L do this, . ., . And yes, it meets the standard in that
serse, And so I don’t have any objection about the form.,
Q. Now, with regard to the other three parts of the informed consent
discussion, tn what way Jdid Dy, Tralvai's informed consent discusston not meet
the standard of care? You've explainad to us what's required. How did it not
mieet the standurd of care? . N
A. Okay. By what happened in this case, by the behavior of this person, he
was not prépared to know whether his infection was getting worse to the point
where he needed urgent atfention and life-saving entibiotics. In my opinion,
they fell short of meeting the goal of explaining, lsten, it's aninfeetion . ..,
So in ney opinion, to a reasonable degree of medical
carbiinly, or probobiiity s the way I ~ we have to phrase it, they foll
balony the standard uf vare in meeking this reguirement of giving
an effective dnformed coneent. In Gl ey af those poluts,
Q. Dr. Pallog; we weye talldng about the fivst opinion that you have with
regard to informed consent and how the dentist violated the standard of care
with regard to the informed consent discussion, .. . , (See Transeript, 1/16714,
at pgs. 65-68, emphasis added).
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In veviewing the transeript during Triel, the Conrt cotld not determine
whether Dr. Pallos’ opinfonto a reasonable degree of medical probabllity wes related
solely to the “Informed consent” opivion or if it related to the three general opinions,
which Dr. Pallos set forth in pgs. 52 and 53 of the Transeript. Howeves, in
meticulously reviewing the transeript i its entivety, it s evident that the Court must
agree with Defendants; Ur, Pallos’ opinion, which he offered to & “reasonable degree
of medical probability,” only related 16 the 3§ points that he referenved desling with
the “informed consent” opinfon. He was not critical of the “form” used, whick he
referenced as the “fourth requirement,” bt he was eritical of the other thees (8)
elements which he discussed relating to informed consent. ([i] Whatthe procedurs
iaf What the problem is; [2] What are the alternatives; and [3] What are the risks.)
Plaintiff's counsel’s follow-up questioning midkes it even more clear that the opinions
D, Pallos was offering were limited to the “iuformed consent” issue.

The only opinion that Dr. Pallos stated to a “reasonable degree of medical
probability” was stricken for lack of foundation. The question then becomes whethey
or not the other opinions that Dr. Pallos offéred should have also been stricken, due
to the fact that they were not offered to a reasonable degree of medical probability.
The Janguage referenced above, from the Morsisate case, indicates very cledrly that
“medical expert testhmony regarding standard of rare and causation must be stated to
areasonable degree of medical probability, . * (Morsicato, atpg, 158). The Nevada
Supreme Coutt recently issued a dedision, however, that may be interpreted as
relaxing that standard. In the case of FCHI, LLC v. Rodrigues, 130 Nev. Ady. Op. 46
{Nev. 2014}, the Districk Covrt struck the testimony ofthe Palme’ eXpeErts an sérurity
and crowd control, and economics becavise they failed to offer their opinions "o a
reasonable degree of professional probabilite.™ (FCH1, at pg. 5) The Distriet Court

velied on Hallmark n making its decision. Ths Nevade Supreme Court indicated that 2

Hallmork's vefeain is functional, not talismanic, because the ‘standard for
ademissibility varies depending npon the expertopinion’s nahure and porposs.

13
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(FUHz, sk pg: 5 citing Yo Morsicato at pg. 157.) The Court stated, “Thus, rather than
listening for specific words the district court should have considered the purpose of
the expert testimony and its certainty In Hgl of its comtext.” {FCHY, at pg. 5, citing 1o
Williams v, Bighth Judiciel Dist, Court, 262 .3d 360, 368 [2011]),

‘ It has been argued recently that the FCH1 case intended to relax the standard
to which expert testimony should be held. The Court's language indicating that the
“standard for admissthility varies depending upon the expert epinion’s niasture and
purpose,” is still quite ambiguous and we have no guidance as 1o what the dourt was
referring to. The nature and purpose of Dr. Pallos, the Plailntiff’s expert, was to
provide expest opinion testimony regarding “standard of care” and “eausation” i this
claim for alleged medical malpraetive. The Nevada Supreme Court has clearly held in
the past that “medical expert testimony regarding stendard of care and causation
miist be stated to a reasonable degree of medical probability.” (Mersicato at pg 158).
Bince the Supreme Court cited to Morsicate in its FCHi case, but did not specifically
overrule Morsicato, this Court-mast conclude that it was not the intention of the
Nevada Supreme Court to ohange the standard which Is required of 5 medical expert
when testifying as to standard of care and eavsation, and that such testimony must
still be offered “to a rensonable degree of medical probability.”

Baged upon the foregoing, this Court must conclude that Dr. Pallos’ testimony
regarding standard of care and causation, which formed the basis for the Jury’s
verdict in favor of the Plaintiff, should have been stricken because it was not stated to
& "rensonable degree of medical probahility.”

With regavd 1o the issue of whether the Defendant’s Rule 41(b) Motions at the

close of Plaintiffs’ case, and at the close of the evidence, was sufficient to preserve the

issue for & post-trial mation, this Court believes, similarly to the Court in Lehtoly, that

an NRCP 41(h) Motion and an NRCP g0{a) Motion are “fupctionally
indistinguishable” The better and clearer practice would be to call it an NRCP gola)
Motion, when moving for Judgment as 3 Matter of Law, but whether it was ealled a

10

347



-
Eandl -~

13
14
13
14
17
i8

19

it
21
22
23
24
25

27
3%

41(b) Motion or 2 vule 50 Motion, the Defendants effectively sought judgment as &
matter of law. Such Motion was bused on the contention that the Plaintiffs had failed
to make a prima facie ease, dueto the lack of standard of cave and causation
testimony, to a reasohable degree of inedical probability.

"The Defendants did not make a motion at the elose of the evidenes, for
judgiment.as & matter of law, Thers was some discussion with M. Lemons, who
represented Dr. Park, on Jannary 21, 2014, with regard to the standard to which an
economic expert must testify. The Court sllowed the economic expert’s testimony,
even though it was not offered to s reasonable degree of medical probability, because
the Court found such testimony to be based wpon the expert’s expertise, and 1o satlsfy
the Hallmark requirements. (See FCHi, LLT ot p. 53 There was no additional
request from any attorney or party Tor indgment as a matter of law, with regard to the
argument that D, Pallos’ testimony was not stated to the necessary standard. The
Lehtola cose seems to indicate that 2 motion must be made at the cose of the
evidenee but this Court does not find thet the state of the evidence, with regard to that
fesue, was any different at the close of the evidence than it was atthe ¢lose of the
Plaintiff's case in chief, Additionally, Rule 50 indieates that 2 motion for judgment as
a matter of law “may be made at the close of the evidenes offered by the nommioving
party orat the close of the case.” (NRCP so[Al[2], emphasis added), An sdditional
distinction between the present case and the Lehtola case, is that the Judge in that
case reserved ruling on the metion for judgment as 1 matter of law, which was made
at the close of Plaintiffs case, and then did notrule onit at the end of the Trial either,
Consequently, it could not provide the pre-reguisite for zengwal of & motion for
judgment asa matter of Jaw. Tn the present cage, the Court denied the Defendant’s
motion for fudgment as a matter of law made at the close of the Plaintiffy’ case.
CORCLUSION,

Based upon the foregolng, and gond cause appearing, this Court concludes that
githough Defendants ealled their metions“41(b)” motions, instesd of “sofa)”’ motions;

1
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the Defendants’ Motions to Dismiss, stated pursuant to NRUP 41(b), were effectively
motions for judgment as a matter of law. Consequently, they were sufficient fo form.
the basis for an KRCP 5o(h) “renewal” of a Motion for Judgmentas & Madter of Law,

After vonsidering the velevant trial transeripts, the Court conetudes that Dr.
Pallog, who was the Plalntiffs’ only standard of care and catsation expest, falled to
state his opiniens tn a reasonable degree of medical probability, (With theexception
of hig opinion relating to informed consent, which the Conrt struck at the time of Trial
a8 having ne foundation). The Court farther concludes that o medical éxpert's
testimony “regarding standard of care and causation must be stated to a reasonable
degree of medical probability,” (Mersieato, at pg. 158), and that the case of FCH),
LLC v, Rodriguez, 130 Nev. Adv. Op. 46 {(Nev. 2014}, did pot overrule the specifie
holding of Morsiceto.

Alehough the Court is reluetant to do 8o, hased upon the fact thet the Plaintiffs
failed to establish the standard of are, a breach of the standard of care, or causation,
to a reasonable degree of medical probability, the Court has no cholee but to grant the
Defandant's Motion for Judgment a8 3 Matter of Law, vacate the Jury's Verdiet, and
enter Judgment as & Matter of Law in favor of the Defendants. The Defendants’
altersative Motion for Remittitur is rendered Moot Consequently, and good cause
appearing therefor,

Defendant Lee d/b/a Summerlin Smiles’ Motion for Judgment as a Matter of
Law i hereby GRAWIED;

Diefendant Florida Tratval’s Motion for Judgment 28 a Matter of Law is hereby
GRANTED, — |

DATED this JQ& day of July, mm‘»w ot |

JERRY ACWIEER 1T
MSTRICT COURT JUDGE
DEPARTMENT XXX

Cawr AGSE09]
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DISTRICT COURT
CLARK COUNTY, NEVADA
Other Tort COURT MINUTES Navember 18, 2015
A-18-723134-C Ton Lee, Plaintiff(s)

V8.
Ingrid Patin, Defendant(s)

November 18,2015 900 AM All Pending Motions
HEARD BY: Togliatti, Jennifer COURTROOM: RIC Courtroom 10C
COURT CLERK:  Athena Trujillo

RECORDER:  Yveite G, Sison

REPORTER:
PARTIES
PRESENT: Jones, Prescott T, ‘ Attorney
Morgis, Christian Attorney
Patin, Ingrid Defendant
JOURNAL ENTRIES

- DEFENDANTS' SPECIAL MOTION TO DISMISS PURSUANT TO NEVADA REVISED $TATUTE
41.635-70 OR IN THE ALTERNATIVE MOTION TO DISMISS PURSUANT TO NRS 12(B)(5) ..
PLAINTIFF'S MOTION TO STRIKE DEFENDANTS' REPLY IN SUPPORT OF SPECIAL MOTION
TO DISMISS; OR IN THE ALTERNATIVE PLAINTIFF'S MOTION TO CONTINUE HEARING ON
ORDER SHORTENING TIME

Mr. Jones argued the Plaintiff's Motion is untimely and argued for the reply to be stricken, noting
there are arguments made for the first ime in the brief. Ms. Morris argued there are no new facts in
the brief. COURTORDERED, Plaintiff Motion to Strike Defendant's Reply in Support of Special
Motion to Dismiss DENIED; Motion to Continued GRANTED to allow a sur-reply to be filed.

12/02/15 9:00 AM DEFENDANTS' SPECIAL MOTION TO DISMISS PURSUANT TO NEVADA

REVISED STATUTE 41.635-70 OR IN THE ALTERNATIVE MOTION TO DISMISS PURSUANT TO
NRS 12(B)(5)

PRINT DATE:  11/18/2015 PageTof1 Minutes Date:  Novemaber 18, 2015
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WEDNESDAY, NOVEMBER 18, 2015 a7 9:11 A.M.

MR, JONES: Good morning, Your Honor., Prescott
Jones for the plaintiff.

MS, MORRIS: Good morning, Your Honor., Christian
Morris for the defendant, Ingrid Patin, and Ingrid is here,
as well.

THE COURT: Ckay. This was originally on calendar
for Defendants’ Special Metion to Dismiss Pursuant to
Nevada Revised Statute 41.8635-70 or, in the Alternative,
Motion to Dismiss Pursuant £o NRS 12(b) (5). Plaintiff
filed a Motion to Strike Defendants’ Reply in Support of
Sp@ciai Motion to RDismissg or, in the Alternative, ©to
Continue the Hearing on an Order $hortening Time. 3Bo, I
think we should address that first.

MR, JONES: Agreed, Your Honocy. Agalin, Prescott
Jones for the plalintiff.

Iv’s a pretty simple asrgument. The Reply brief
wag untimely., It was filed on Thursday just before
midnight., By our calculations, a Reply brief wag dueg on
Tuesday. Gilven the fact that the grounds for the Special
Motion to Dismiss do include an avtomatlic right Lo appeal,
which was pointed out by the defendant in their moving
papers, we think this case is especlally important to have

a proper record in case it does go up to the Court of
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Appeals or the Supreme Court.

8o, with that in mind, we believe that the Reply
brief should be gtricken., There are geveral arguments, as
well, that were raised for the first time in that brief,
For the first time, we saw a statement of undisputed facts
which, ¢f course, s required because a Special Motion to
Dismiss is governed by the Rule 56 summary Judgment
standard., We did, vou could say, scramble to get a Sur~
Reply brief on file yesterday but we were, of course,
prejudiced by only having three judicial days to get that
Sur-Reply brief done to address the rather incomplete
nature of the statement of undisputed facts that involve
some of the arguments that were raised for the first time
in that brief.

THE COURT: Why don’t you list out the arguments
that were made for the first time in the brief?

MR, JONES: Well, for the first time, Your Honor,
we saw the proper standard for the Special Motion to
Dismiss, the prima facle evidence standard throughout the
Special Motion to Dismiss that was filed., Originally, we
saw the c¢lear and convincing evidence standaxrd, that's
numbey one. Number Ltwo, we saw, f{or the first time, the
proper statement be utilized and analyzed by the
defendants. We never saw thosgse arguments before. They

relied heavily in thelr Special Motlion to Dismiss on the
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gtatement: This matter is on appeal. That statement was,
of course, not inc.uded in the original statement that’s
subject of this action. Those are the twe big onegs, Your
Honor.

THE COURT: Do you have the document you filled
three days ago -~ that yvou filed in three days’ time?

MR, JONES: I do, Your Honor.

THE COURT: Because I don’t have it.

MR, JONBES: I apologize, Your Honor. We
instructed a runner to deliver it to the chambers.

THE COURT: It could be —— I don’t know when it
came. It could be in the process to making its way to ne.
I'm not sure.

MR, JONES: Understood. And I apologize, Your

THE COURYT: Okay. 8¢, you want to respond to the
Motion to Strike flirst?

M8, MORRIB: I do. First of all, there was
absolutely no new Informatlion included in the Reply.
Simply because it was éitz@d, Undigputed Set of Facts,
there were no new facts alleged in any way. Aand, for them
Lo olaim that that’s the f£irst time that they’ve gseen the
proper standard, ithalt are the ones who stated 1t in thelr
Opposition multiple times. Therefore, there is no

surprise. There’s no new evidence that’s presented.
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THE COURT: How are they supposed to respond to
undisputed facts and say they’re disputed if they're, for
the first time, in a Reply?

MS. MORRIS: These are the same facts that have
been stated multiple times in multiple motions on this
caze. There’s absolutely no new fact that was stated in
it.

THE COURT: But my question to you wasg - I
appreciate that they are not new. The question is: Where
are the - where ls thelr ability to dispute that they re
disputed? That’s what I'm saying. I'm not saying they are
new facts. I'm saving they're the same old regurgitated
facrs that youw ve been fighting about and arve disputed.
That’s what I'm concerned asbout,

MS. MORRIS: Okay. 8o, in this case, we have two
Motiong in front of you. One ls a SBpecial Motion or, in
the Alternative, & Motion to Dismiss. 8o, when we're
talking about whether to move thisg out further, it 1s only
if we are here to discuss the Special Motion to Dismiss.
And if they say they need more time to respond to the
Special Motion to Disnmiss Reply, flne. Bubt the undisputed
factsg that were stated in thexe, that standaxd for a Motlion
for Summary Judgment doesn’t apply to the or, in the
Alternative, Motion to Diemissg thal we can certalinly

address here today.
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S0, in the event they want to have more time Lo
specifically respond to the Special Motien to Dismiss due
1o the fact itfsg titled, Undisputed Facts, that’s fine, but
I don’t bellieve that prevents us from discussing the or, in
the Alternative, Motion to Dismiss that was filed along
with it.

THE COURT: 8o, my first question is, i1f -- 1
mean, you've since filed this. OCbviously, you’re entitled
t¢ have me read it bhefore we have argument. And ['m not
going to do it right now this second. 8o, T'm not going to
hear the Special Motion to Dismiss until it's conbtinued and
I get the opportunity to review what you've done and they
get the -~- 1 don’t know. Maybe you got it and read it but
I didn"t,

S0, would vou file a supplement to this if you had
more time or would you Just want re -~ isg this Lt and vou
want me to read it and, then, hear the Special Motlon to
Digmigs?

MR, JONES: I would request leave to file a
supplement. We could do it within, say, five judicial
days.

THE COURT: As moch as 1 would love to see all of
vou multiple times, I7d love Lo hear vou argue iéx an hour
today, and an hour in two weeks, and an hour Iin two weeks

after that. No,
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Ton Vinh Lee, DDS in Singletary v. Lee,
Eighth Judicial Case No. A656091 (filed
09/11/14)

Volume 2,
Bates Nos. 288-290

D Senate Bill No. 444 (Anti-SLAPP) Volume 2,
Bates Nos. 291-295
E Patin Law Group Website Page (printed Volume 2,
07/09/15) Bates Nos. 296-300
F Plaintiff’s Opposition to Defendants’ Volume 2,
Motion to Dismiss without Exhibits (filed Bates Nos. 301-309
09/25/15)

Reply to Plaintiff’s Opposition to Defendants’ Special
Motion to Dismiss Pursuant to NRS 41.635-70 or, in the
Alternative, Motion to Dismiss Pursuant to

[NRCP] 12(b)(5) (filed 11/12/15)

Volume 2,
Bates Nos. 310-323

Plaintiff’s Sur-Reply in Opposition to Defendant’s
Special Motion to Dismiss (filed 11/17/15)

Volume 2,
Bates Nos. 324-336
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Document Description Location
Exhibits to Plaintiff’s Sur-Reply in Opposition to
Defendant’s Special Motion to Dismiss
Exhibit Document Description
A Order on Defendant Traivai’s and Lee’s Volume 2,

Motions for Judgment as a Matter of Law
Pursuant to NRCP 50(b), and Motion for
Remittitur (filed 07/16/14)

Bates Nos. 337-349

Certificate of Service Volume 2,
Bates No. 350
Minutes of November 18, 2015 Hearing on All Pending | Volume 2,
Motions Bates No. 351
Transcript of November 18, 2015 Hearing on All Volume 2,
Pending Motions (filed 02/13/17) Bates Nos. 352-361
Supplement to Plaintiff’s Sur-Reply in Opposition to Volume 2,
Defendants’ Special Motion to Dismiss (filed 11/25/15) | Bates Nos. 362—375
Minutes of December 2, 2015 Hearing on Defendants’ | Volume 2,

Special Motion to Dismiss Pursuant to NRS 41.635-70
or, in the Alternative, Motion to Dismiss Pursuant to
NRCP 12(b)(5)

Bates Nos. 376-377

Transcript of December 2, 2015 Hearing on Defendants’
Special Motion to Dismiss Pursuant to NRS 41.635-70
or, in the Alternative, Motion to Dismiss Pursuant to
[NRCP] 12(b)(5) (filed 02/13/17)

Volume 2,
Bates Nos. 378400

January 13, 2016 Minute Order Denying Defendants’
Special Motion to Dismiss Pursuant to NRS 41.635-70
or, in the Alternative, Motion to Dismiss Pursuant to
[NRCP] 12(b)(5)

Volume 2,
Bates Nos. 401402

Notice of Entry of Order Denying Defendants’ Special
Motion to Dismiss Pursuant to NRS 41.635-70 or, in the
Alternative, Motion to Dismiss Pursuant to

NRCP 12(b)(5) with Order (filed 02/04/16)

Volume 2,
Bates Nos. 403408

Notice of Appeal (filed 03/04/16)

Volume 2,
Bates Nos. 409-411

Page 6 of 7




Document Description Location

Case Appeal Statement (filed 03/04/16) Volume 2,
Bates Nos. 412-416

Supreme Court Clerk’s Certificate, Judgment, and Order | Volume 2,
Affirming in Part, Reversing in Part and Remanding Bates Nos. 417425
from Case No. 66278 and Filed in District Court Case
No. A656091 (Singletary v. Lee) (filed 11/29/16)
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Eiectronically Filed

11/0212615 05.850.30 PM
OPP Q%“ 3 vaw——-
PRESCOTTT. JONES, ESQ.
Nevada State Bar No. 11617 CLERK OF THE COURT

AUGUST B. HOTCHKIN, ESQ.
Nevada State Bar No, 12780
BREMER WHYTE BROWN & O’MEARA LLP
1160 N. TOWN CENTER DRIVE
SUITE 250

LAS VEGAS, NV 89144
TELEPHONE: {(702) 258-6665
FACSIMILE: (702) 258-5662
piones @bremerwhyte.com
ahotchkin@bremerwhyte.com
Auorneys for Plaintiff,

TON VINH LEE
DISTRICT COURT
CLARK COUNTY; NEVADA
TON VINH LEE, an individual } Case No.: A723134
}
Plaintiff, } Dept. No.. IX
Vs, ;
y PLAINTIFF'S OPPOSITION TO
INGRID PATIN, an individual, and PATIN 3} DEFENDANTS’ SPECIAL MOTION TO
LAW GROUP, PLLL, a Nevada Professional y DISMISS PURSUANT TO NRS 41.635.70
LLC, y ORIN FTHE ALTERNATIVE M?STIZSN
y TO DISMISS PURSUANT TO NRS
Defendants. ¥ 12BM)
)

Date of Hearing: November 18, 2015
Time of Hearing: 9:400 AM.
COMES NOW Plaintiff TON VINH LEE, by and through his attorneys of records, Prescott

AT, Jones, Esq. and August B, Hotchkin, Esq. of the law firm BREMER WHYTE BROWN &

O’MEARA LLP, and hereby submits this Opposition to Defendants’ Special Motion to Dismiss on
file herein,

i

i

/71

i
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This Opposition is made and based upon the papers and pleadings on file herein, the
attached Memorandum of Points and Authorities, and any oral argument that may be entertained at
# hearing on this matter.

Dated: November 2, 2015 BREMER WHYTE BROWN & O’MEARA LLP

Prescott T. Jones, Esq,, Bar No, 11617
Angust B, Hotehkin, Fsq., Bar No, 12780
Attorneys for Plaintff

TON VINH LEE

MEMORANDUM OF POINTS AND AUTHORITIES
L
INTRODUCTION

This lawsuit represent the Plaintiff, Ton Vinh Lee’s final effort to have Defendants remove
a statement’ from their web site in which Defendants identify Dr. Lee by name, and his practice,
and incorrectly assert that their clients obtained a $3.4 million jury verdict against Dr, Lee and his
practice. In fact, no verdict was ever obtained against Dr. Lee individually, and the verdict against
his practice and other parties was vacated as a result of Defendants” clients’ expert opinions not
being stated to a reasonable degree of medical probability. See Order Granting Motion for
Judgment as a Matter of Law, p. 12, lines 15-16, attached hercto as Exhibit A (“the Court has no
choice but to grant the Defendant’s Motion for Judgment as a Matter of Law, vacate the Jury’s
Verdict, and enter Judgment as a Matter of Law in favor of the Defendants [Ton V. Lee, DDS PC
d/b/e Summerlin Smiles]™); see also “Opening Brief” filed by Singletary plaintiffs® in the appeal of

the underlying litigaiion, p. 20, lines 11-12, attached hereto as Exhibit “B” (*[s]ince Lee prevailed

* Notably, the statement as presenied in Defendants’ Special Motion is not the statement at issve, since Defendants
have modified the statement on thelr wehsite since heing served with the Complaiot o this action.  See discussion
infra, at argument section 1B,

¥ Ms. Patin i noted as one of Plaintifis/Appellants’ counsel of record i the Suprese Court appeal, See Exhibit “B",
p. 1 {cover sheet).

33
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at trial, he moved the District Court for an award of costs™), p. 23, lines 4-7 (“the District Court,
nevertheless, construed the holdings in favor of Defendants [Traivai and Summerlin Smiles].
Plaintiffs now appeal to this Court, seeking reinstatement of the jury’s verdict and their award of
costs, or alternatively, a new trial”); see also Judgment on Jury Verdict for Defendant Ton Vinh
Lee, DDS, atlached hereto as Exhibit “C” (“It is Ordered and Adjudged, that judgment be entered
in favor of Defendant Ton Vinh Lee, DDS.”).

Accordingly, when Defendants’ statement was made on its website, at the time of the filing
of the Complaint in the instant action, and at the present time, there is no jury verdict against either
Plaintiff Ton Vinh Lee or non-party Ton Vinh Lee DDS, d/b/a Summerin Smiles. Despite that
fact, Defendants continue fo maintain that they have obtained a Plaintiff's verdict in a dental
practice/wrongful death action, and continue 10 name Summerlin Smiles, Plaintiff Ton Vinh Lee,
and other dentists in the practice as parties that verdict was received against.

Nonetheless, Defendants come before this Court for a secon'd time seeking dismissal of the
Plaintiff’s Complaint; this time secking dismissal under an outdated version of Nevada’s Anti-
SLAPP statute, or in the alternative, under NRCP 12(bX(S) because Dr. Lee is an owner of Ton
Vinh Lee DDS, PC.  Additionally, Defendants seek their fees and costs incurred for bringing the
Motion under NRS 41.670(1} for the Anti-SL.APP portion of the Motion, and under an unspecified
basis for the portion of the Motion broaght under NRCP 12(0)(5).

As initially set forth in Plaintiffs Objection to Request to Set Expedited Hearing,
Defendants fail to set forth or utilize the current version of Nevada's Anti-SLAPP law. On June 8,
2015, the Governor signed into law SB444, a copy of which is attached hereto as Exhibit “D*,
which amended Nevada’s Anti-SLAPP by (1) increasing the time from 7 days to 20 judicial days
the time within which a court must rule on a special motion to disimiss, (2) changing the standard
by whilch a Plaintiff must prove a probability of prevailing on a claim, from “clear and convineing
evidence™ to demonstrating with prima facie evidence a probability of prevailing on the claim, (3)
authorizing Hmited discovery for the purposes of allowing a party to obtain certain information
necessary to meet or oppose such a motion, and (4) narrowing the law’s applicability to claims
based upon a good faith cornmunication in furtherance of the right to petition or the right to free

3
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| speech in direct connection with an issue of public concern.

As set forth below, this claim 8 not the type of claim covered by Nevada’s Anti-SLAPP
law, Furthermore, even if it Is covered by Nevada’s Anti-SLAPP law, Plaintff easily demonstrates

a prima facie claim for defamation.

A. Defendants Cite an Outdated Version of Nevada’s Anti-SLAPP Law

1. Defendants Ignore SB 444, Passed During the 2015 Legislative Session.

As set forth above and in Plaintiff's Objection to Request to Set Expedited Hearing,
Defendants fail to set forth or utilize the current version of Nevada’s Anti-SLAPP law. On June 8§,
20135, the Governor signed into law SB444, a copy of which is attached hereto as Exhibit “D¥,
which substantially amended Nevada’s Anti-SLAPE law,

Shockingly, in a case addressing Defendants’ ignorance of the Court Order overturning a
Jury verdict, they ignore a critical revision to the law that forms their basis for dismissal. In fact,
numerous arguments contained in Defendants’ Motion are negated as a result of the revisions {0 the
Anti-SLAPP law. By way of example, Defendants” entire argument section A(b) entitled “Clear
and Convincing Evidence” is completely irrelovant as a result of the revisions to NRS 41.660(3)(b),
which deleted the language “established by clear and convincing,' and replaced with
“demonstrated with prima facie” to describe the type of evidence required by a party opposing an
Anti-SLAPP Motion,

2. Legal Standard for Special Motion Brought Under NRS 41.660, as
Amended.

The new version of Nevada's Anti-SLAPP law governs special motions to dismiss brought
under NRS 41.660(1}{a). When presented with such a Motion, the Cowrt must first determine if the
suit falls under the purview of the statute. NRS 41.660(1); NRS 41.660(3)(a) (“[i)f a special
motion to dismiss is filed pursuant to subsection 2, the cowrt shall: (a) Determine whether the
moving party has established, by a preponderance of the evidence, that the claim is based vpon a

good faith communication in fartherance of the right to petition or the right 1o free speech in direct
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connection with an issue of public concern™); John v. Dounglas County Sch. Dist., 125 Nev. 746,
754 (2009) (“when a party moves for a special motion to dismiss under Nevada's anti-SLAPP
statute, it bears the initial burden of production and persuasion. This means the moving party must
first make a threshold showing that the lawsuit is based on good faith communications made in
furtherance of the right to petition the government.”) {citations omitted). To do so, the moving
party must show that the underlying action is “brought against a person based upon a good faith
communication in furtherance of the right to petition or the right to free speech in direct connection
with an issue of public importance. Id. The moving party must make this showing based upon a
preponderance of the evidence. NRS 41.660(3){a). A good faith communication is one that is
“trathful or made without [the] knowledge of falschood.” John, 125 Nev. at 761,

I, and only if, the moving party meets this burden, then it must “determine whether the
plaintiff has demonstrated with prima facie evidence a probability of prevailing on the claim.”
NRS 41.660(3){b) {emphasis added). Defendants incorrectly cite to an old version of the statute
that had a higher burden of proof on the plaintiff, requiring the plaintiff to “establish|] by clear and
convincing evidence the probability of prevailing on the claim.” See, e.g., Defendants’ Special
Motion to Dismiss, passim.

“Since the special motion to dismiss is procedurally treated as a summary judgment, the
following standards apply. First, the district court can only grant the special motion to dismiss if
there is no genuine issue of material fact and ‘the moving party is entitled to a judgment as a
matter of law."”” John, 125 Nev. at 733-54,

B. Defendants Repeatedly Cite and Refer to a Version of the Defamator
Statement that was Amended Affer Plaintiff Filed Suit.

As set forth in prior briefs, on July 9, 2015, the following statement appears on Defendants’
web site under the heading “Recent Settlements and Verdicts:”

DENTAL MALPRACTICE/WRONGFUL DEATH - PLAINTIFF’S VERDICT
$3.4M, 2014
Description: Singletary v, Ton Vinh Lee, DDS, et al,

A dental malpractice-based wrongful death action that arose out of the death of
Decedent Reginald Singletary following the extraction of the No. 32 wisdom tooth
by Defendants on or about April 16, 2011, Plaintiff sued the dental office,

5
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Summerlin Smiles, the owner, Ton Vinh Lee, DDS, and the treating dentists, Florida
Traivai, DMD and Jai Park, DDS, on behalf of the Estate, herself and minor son.

See “Settlement-Verdict, Patinlaw.com/settlement-verdict/, July 9, 2013 version, attached hereto as
Exhibit “E”,

Plainiiff filed his Complaint on Auvgast 17, 2015, On or about August 19, 2013, Patin Law
Group, PLLC was served. On September 8, 2015, Defendants filed their Motion to Dismiss, and
set forth a new, amended version of the statement on the website, which reads;

DENTAL MALPRACTICE/WRONGFUL, DEATH ~ PLAINTIFF'S VERDICT,
2014

DESCRIPTION: SINGLETARY V. TON VINH LEE, DDS, ET AlL.

A dental malpractice-based wrongful death action that arose out of the death of
Decedent Reginald Singletary following the extraction of the No. 32 wisdom. tooth
by Defendants on or about April 16, 2011. Plaintiff sued the dental office,
Summerlin Smiles, the owner, Ton Vinh Lee, DDS, and the treating dentists, Florida
Traivai, DMD and Jai Park, DDS, on behalf of the Estate, herself and minor son,
This matfer is on appeal.

Notably, Defendants removed the referenced to $3.4M, and added a statement at the end that reads
“This matter is on appeal.”

Throughout the course of the litigation, Defendants have misrepresented to Plaintiff and this
Court that the amended statement represents the statement at issue. See, e.g., Special Motion to
Dismiss, p. 3, lines 18-19 (“[t]he issue here is whether the statement made about this jury verdict is
false and defamatory. Below is the statement: [the amended statement is then quoted]™), p. 6, lines
16-17 (“[sipecifically, the statement at issue reads as follows: [the amended statement is then
quoted]”). Defendants cannot, of course, amend a defamatory statement after suit is filed, and then
claim to this Court that this statement is the one at issue in this litigation, Such representations lack
candor with this Court and must not be tolerated,

C. The Host of Deficiencles in Defendants® Special Motlon Necessitates Denial of
the Motion,

In their Special Motion to Dismiss, Defendants (1) failed to cite the current version of
Nevada's Anti-SLAPP law that forms the basis of their Motion, and (2) failed to represented to this

Court and to Plaintiff that the version of the defamatory statement cited in their brief was in fact a
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revised version of the statement that was amended after suit was filed. As discussed sbove, a
Special Motion to Dismiss is procedurally treated as a motion for summary judgment.
Accordingly, this Court can only grant the special motion (o dismiss if there is no genuine issue of
material fact and the moving party is entitled to a judgment as a matter of law.” John, 125 Nev. at
753-54. Furthenmore, “when a party moves for a special motion fo dismiss under Nevada's anti-
SLAPP statute, it bears the initial burden of production and persuasion.” Id. at 754.

" Here, Defendants cannot possibly show that these is no genuine issue of material fact when
it misrepresents the facts at issue in the case. Secondly, they cannot possibly show they are entitied
to a judgment as a matter of law when they cite the wrong law. Because Defendants, as the moving
party, bear the initial burden of production and persuasion, the Special Motion to Dismiss must be
denied.

. Plaintif’s Claims dp nof Canstitute a SEAPP Snit to Which Nevada’s Anfi-

LAPP Appl

Even if this Court is willing to look past the muliple deficiencies in Defendanty’ Special
Motion to Dismiss and consider the Motion on its merits, the Motion must fail because the claims
made by Plaintiff do not constitute a SLAPP suit to which Nevada’s Anti-SLAPP laws apply. As a
threshold issue, “[tthe Legislature finds and declares thatt 1. NRS 41.660 provides certain
protections to a person against whom an action is brought, if the action is based upon a good faith
compmunication in furtherance of the right to petition or the right to free speech in direct
connection with an issue of public concern.” SB444, Secc. 12.5" (emphasis added); sce also NRS
41.660(1) (substantially similar language). “The hallmark of a SLAPP lawsuit is that it is filed to
obtain a financial advantage over ong's adversary by increasing litigation costs until the adversary's
case is weakened or abandoned,” John v, Douglas County Sch, Dist,, 125 Nev, 746, 752 (2009).
citing U.S. Ex Rel. Newsham v. Lockheed Missiles, 190 1.3d 963, 970 (9th Cir. 19993.

*‘Fhis section constitutes a new section of Chapter 41 of NRS.

* Plaingil notes the relative financisl parity between the parties, s both parties are professionals St own hejr own
professional prachices.
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Simply put, this litigation does not involve “a good faith communication in furtherance of
the right to petition or the right to free speech in direct connection with an issue of public concern.”
Defendants claim an almost unlimited immunity o defamation laws, simply because the
defamatory statement references a trial that took place. They rely entirely on NRS 41.637, which
reads in full:

NRS 41.637 “Good faith communication in furtherance of the right to petition
or the right to free speech in dirvect connection with an issie of public concern”
defined.

“Good faith communication in furtherance of the right to petition or the right to free
speech in direct connection with an issue of public concern” means any:

1 Communication that is aimed at procuring any governmental or electoral
action, result or outcome;
2. Communication of information or a complaint to a Legislator, officer or

employee of the Federal Government, this state or a political subdivision of
this state, regarding a matter reasonably of concern to the respective
governmental entity;

3. Written or oral statement made in direct connection with an issue under
consideration by a legislative, executive or judicial body, or any other
official proceeding authorized by law; or

4. Communication made in direct connection with an issue of public interest in
a place open to the public or in a public forum,

which is truthful or is made without knowledge of its faisehood.,

Defendants claim that the defamatory statement at issue falls under subsections (3) and (4).
However, this assertion ignores the last part of the statute, which requires that the statement, no
matter which subsection applies, be “truthful or is made without knowledge of its falsehood.” As
set forth above, as trial/appeliate counsel, Defendants cannot claim that they were unaware that Dr.
Lee received a judgment in his favor on a jury verdict, or that Ton Vinh Lee DDS, PC db/a
Summierlin Smiles won on its Judgment as a Matter of Law and had the jury verdict against it

vacated®,

% The fact that the verdict against Ton Vink Lee DDS PC dib/a Summerdin Smilos was “vacated” means that the verdict
as aimuied, cancelled, rescinded, voided, and has no legal effect. See Black’s Law Dictionary, 24 Ed. Definition of
Vacate (“[Ho ammul; to cancel or rescind | to render an act void; 8s, 10 vatate an entry of record, or a judgment™
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Even if this Court is willing to Iook beyond the fact that the statement was neither truthful
nor made without knowledge of its falsehood, subsection (3), which involves & “[wiritten or oral
statement made in direct connection with an issue under consideration by a legislative, executive or
judicial body, or any other official proceeding avthorized by law” also does not apply to the
statement. First, the statement *“This matter is on appeal” was added after suit was brought and
cannot be considered when analyzing whether this Litigation constitutes a SLAPP suit. Second, the
statement was not made in “direct connection with an issue under consideration by a . . . judicial
body.” Defendants do not demonstrate a “direct connection;” instead, they seem to rely on the fact
that because it references a case that was subsequently appealed, subsection (3) applies.
Importantly, this statement was made as part of an attorney advertisement that sought to solicit
business as a result of a verdict Defendants claimed that their clients received. Tt in no way
referenced, implied, or discussed the pending appeal (until it was revised after Plaintiff filed suif).
Therefore, no direct connection can be shown.

Subsection (4) similarly does not apply. The statersent was not a “[clommunication made
in direct connection with an issue of public interest in a place open to the public or in a public
forom.” Again, the “direct connection” is missing in an instance where, as in the instant matter,
Defendants are claiming that they received a huge recovery on behalf of their client in order to
generate additional business. An attorney advertiserent is in no way an issue a public interest, and
Defendants do not even attempt to argue as such. Instead, they grasp at straws by arguing that the
practice of dental medicine is an issue of “public health and safety.” By this logic, it s difficult to
imagine a profession or job that does not in some way impact *public health and safety” and would
therefore put that profession, and comments about it, under the purview of this statute,
Additionally, nowhere to Defendants attempt to argue how the language “public health and safety,”
which docs not appear in the statute, is synonymous with the NRS 41.637 language “public
interest.”

Based on the foregoing, the Plaintiff”s Complaint docs not constitute a SLAPP suif to which

a Special Motion 1o Dismiss applies, and therefore must be denied,
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E, Eyen If Nevada’s Anti-SEAPP Laws Apply, Plaintif Easily Demonstrates a

Prima Eacie Case

This Court must deny Defendant’s Special Motion to Dismiss as the Plaintiff’s Complaint
does not fall within the definition of a SLAPP suit. However, if this Court is somehow inclined to
find that the Complaint constitutes a SLAPP suit, the Motion must stili fail as Plaintiff easily
demonstrates a prima facie case. As set forth above, Defendants set forth the improper standard
when the burden shifts to the Plaintiff in a Special Motion to Dismiss, claiming that Plaindff must
show their case by “clear and convincing evidence.” That i3, of course, no longer the standard in
Nevada, as Plaintiff must now only “demonstrate]] with prima facie evidence a probability of
prevailing on the claim.” NRS 41.660(3)(b) (emphasis added),

In Nevada, in order to establish a prima facie case of defamation, a plaintiff must prove that
(1) a false and defamatory statement by defendant concerning the plaintiff was made; (2) by an
unprivileged publication to o fhixd person; (3) the existence of fault, amounting to at least
negligence; and {4) actual or presumed damages. Chowdhry v, NLVH, Inc,, 109 Nev, 478, 483
(1993). “H the defamation tends to injure the plaintiff or his or her business or profession, it is
deemed defamation per se, and damages will be presumed.” Id,, citing Nevada Ind, Broadeasting v.
Allen, 99 Nev. 404, 409 (1983). Plaintiff alleges a claim for Defamation Per Se in the instant
Htigation,

The first prong requires the showing of a false and defamatory statement by Defendant
concerning the Plaintiff, Again, the statement in question reads:

DENTAL MALPRACTICE/WRONGFUL DEATH - PLAINTIFF’S VERDICT
$3.4M, 2014 '
Description: Singletary v. Ton Vinh Lee, DDS, et al.

A dental malpractice-based wrongful death action that arose owt of the death of
Decedent Reginald Singletary following the extraction of the No, 32 wisdom tooth
by Defendants on or about April 16, 2011, Plaintitf sued the dental office,
Sumimerlin Smiles, the owner, Ton Vinh Lee, DDS, and the treating dentists, Forida
Traivai, DMD and Jai Park, DDS, on behalf of the Estate, herself and minor soa.

Exbibit “E”.  As also discussed above, the statement is false as against Plaintiff because no

Plaintiff’s verdict was obtained at all. Instead, Plaintiff Ton Vinh Lee received a judgment on jury

16
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1 claim that “[nJo ordinary person reading the statement in its entirety could reasonably conclude that

verdict in his favor, Exhibit “C”, Non-party Ton Vinh Lee DDS, PC® dfb/a Summerlin Smiles had
the jury verdict vacated on July 16, 2014, pursuant to the court order attached as Exhibit “A”, well
over one year before Defendants were served with the Complaint in the instant litigation.

A statement is defamatory when “under any reasonable definition{,] such charges would
tend to lower the subject in the estimation of the community and to excite derogatory opinions
against him and to hold him up to contempt.” Las Vegas Sun v. Franklin, 74 Nev. 282, 287 (1958).
{“iei"e; there is no doubt that naming Plaintiff, and his business, in connection with a wrongful
death/dental malpractice case, and claiming a $3.4 million verdict in favor of the Singletary
plaintiffs, “tends to lower the subject in the estimation of the vommunity,” would “excite

derogatory opinions against him,” and “hold him up to contempt.” Defendants make the absurd

the post was suggesting Dr. Lee was an unfit dentist or that he had personally commiited
malpractice.” Special Motion to Dismiss, p. 12, lines 7-9. Plaintiff Dr. Lee is named twice in his
personal capacity, under the heading “DENTAL MALPRACTICE/WRONGFUL DEATH -
PLAINTIFF'S VERDICT $3.4M, 2014.”

Defendants make the further absurd claim that “[e]ven if ii {ihe statement] were not entirely
trne, it would still certainly be substantially true under Pegasus.” Special Motion to Dismiss, p. 11,
lines 19-20. Pegasus did not involve, in any way, shape, or form, a Special Motion to Dismiss
brought under an Anti-SLAPP law. Nonetheless, “the truth or falsity of an allegedly defamatory]
statement is an issue of fact properly left to the jury for resolution.” Posadas v. City of Reno, 109
Nev. 448, 453, 851 P.2d 438, 442 {1993); see also Fink v. Oshins, 118 Nev, 428, 437, 49 P.3d 640,
646 (2002) (emphasis added),

Defendants do not address prong (2), that the statement involve “an unprivifeged publication

to a third person.” Because the statement was made in the form of an attorney advertisement from)

* Notsbly, Defendants try to conflate Dr. Ton Vieh Lee, DS, the dentist, with his corporate entity Ton Vinh Lee DIIS,
PC (which conducts business under the d/b/a Samerdin Smiles). See Special Motion to Dismiss, p. 14, lines 20-28, p.
11, lines 1-25, in which Defendants note tat they nased Ton Vinh Lee DDS (n s personal capacity) in the
statement, but later argue that Summerlin Snailes 15 the same as Fon Vish Lee DS pC.

11
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Defendants’ web site, that prong is easily fulfilled.

The third prong. that “the existence of fault, amounting to at least negligence™ be shown, I8
also not addressed by Defendants. However, as trial/appellaie counsel, Defendants cannot ¢laim
that they were unaware that Dr. Lee received a judgment in his favor on a jory verdict, or that Ton
Vinh Lee DDS, PC d/b/a Suoumnerlin Smiles won on #ts Judgment as 2 Matter of Law and had the
jury verdict against if vacated.

The last prong, that the defamation tends to injure the plaintiff or his or her business o
profession, is also not addressed. However, as discussed above, the fact that the statement names|
Plaintiff, and his business, in connection with a wrongful death/dental malpractice case, and
claiming a $3.4 million verdict in favor of the Singletary plaintiffs, is prima facic evidence that this
prong is satisfied.

In light of the foregoing, Plaintiff casily satisfiecs NRS 41.660(3)(bys standard by
demonstrating with prima facie evidence a probability of prevailing on the claim. Accordingly, the
Special Motion to Dismiss must be denied in its entirety. |

F. Defendant’s A

Publication, and Linﬁted~i’urguse Publio F!gure are !rrelevant “ to an Anti—
SLAPP Motion, and are Nonsensical in Light of the Facts of This Case,

Defendants raise a host of argaments wholly unrelated to the Anti-SLAPP portions of the

Special Motion to Dismiss. As set forth above, the procedure to evaluae an Anti-SLAPP Special
Motion to Dismiss under NRCP 41.660 is speled out by the statute, and the entire analysis is
contained above, Nothing related to the fair report privilege, multiple publication, and limited-
purpose public figure has any bearing on the Anti-SLAPP Special Motion to Dismiss, and as such,
must be disregarded by the Court as Defendants failed to make such arguments in their first Motion
to Dismiss under Ruole 12(b)(3), and such arguments fail to fall within the scope of the dismissal of
the first Motion witheout prejudice.

Nonetheless, if the Court is willing to entertain such arguments, each argument fails as they
are all inapplicable to the facts of this case, Defendants first argue that the subject attomey

advertisement is protected by the fair reporting privilege (properly the “fair report privilege™.

12
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“Tnvocation of the privilege [] requires the district court to determine whether the [party’s)
statements were fair, accurate, and impartial.” Laubin v. Kunin, 117 Nev. 107, 115 (2001): see also
Dorsey v. National Enguirer, Inc., 973 F.2d 1431, 1435 (9th Cir. 1992) (cited by the Labin Court)
(citing California law for the proposition that the guestion of whether a magazine’s account is a
“fair and true” report is one of law, so long as “there is no dispute as to what occurred in the
judicial proceeding reporied upon or as to what was contained in the report™).

Again, the fair repost privilege requires a fair, accurate, and impartial reporting of a case.
Here, the statement is per se pagial, as the statement is an atforney advertisement and cannot
constitute a “report” in any sense of the word. Second, it is peither fair nor impartial as at the time
the statement was made, as the jury verdicts cited were in favor of Plaintiff Ton Vinh Lee, DDS,
and vacated as against Ton Vigh Les, DDS PC.

Regarding the claim that “damages cannot be presumed to come from a single publication
when allegedly defamatory information is available from multiple independent sources,” no law is
cited or even attempted to be relied upon. Accordingly, such a statement is in violation of EDCR
2.20, and is impossible to respond to. Nonetheless, the staternents noted by Defendants are not at
issue In this litigation, and nonetheless predaie the vacating of the jury's verdict {(unlike the
defamatory staternent at issoe in tl\zis litigation}.

Lastly, Defendants make an additional absurd claim that Plaintiff Dr. Lee is & “limited
purpose public figure” by virtue of “owning a dental office, naming a professional corporation after
himself, and advertising himself pel‘sona§§.y on the dental office website, Such a statement is
completely unsupported by Nevada law, a fact even acknowledged by Defendants (“[a]ithough it is
not clear how far the Nevada Supreme Court is ‘wiiiing to extend the limited-purpose public figure
doctrine™),

Conversely, Nevada law does not extend the limited purpose public figure doctrine to
figures who do not voluntarily and prominently extend themselves in & matter of public concern,
“A limited-purpose public figare is a person who voluntarily injects himself or is thrust info a
particular public controversy or public concern, and thereby becomes a public figure for g limited

range of issues.” Pegasus v, Reno Newspapers, Inc,, 118 Nev, 706, 720 (2002). To determine
13
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whether a person becomes a limited-purpose public figure, the Cowrt “examin{es] the nature and
extent of an individual's participation in the particular controversy giving rise to the defamation.”
Bongiovi v. Sullivan, 122 Nev. 556, 572 (2006) (internal quotations and ¢itations omitted). “The
test for determining whether someone 1s a Hmited public figure inchudes examining whether a
person’s role in a matter of public concern 1s voluntary and prominent.” Pegasus, 118 Nev. at 720,
Simply put, in no way can Dr. Lee be shown to be a public figure as he was the one sued by the
Singletary plaintiffs, as represented by Defendants Ingrid Patin and the Patin Law Oroup PLLC,
which has nothing to do with public interest or public concern. The subject lawsuit merely
concerned personal iniury claims relating to dental treatmoent,

G. Plaintiff is Entitled To Attorney’s F and a Stat Award Trom

Defendant

NRS 41.670(2) provides that “[i}f the court denies a special motion to dismiss filed
pursuant to NRS 41,660 and finds that the motion was frivolous or vexatious, the court shall award
to the prevailing party reasonable costs and attorney’s fees incurred in responding to the motion.”
Further, NRS 41.670(3} reads “[iln additional to reasonable costs and attorney’s fees awarded
pursuant to subsection 2, the court may award (a) An amount of up to $10,000; and (b) Any such
additional relief as the court deems proper to punish and deter the filing of frivolous or vexatious
mations.”

As set forth above, Defendants filed the instant Special Motion to Dismiss despite (1) eiting
a deceptively-edited version of the defamatory statement, edited after the instant Complaint was
filed, while representing to the Court and Plaintiff that it is the statement at issue in the litigation,
(2} citing and relying on an outdated version of Nevada's Anti-SLAPP statute, and (3) failing o
withdraw the Special Motion to Dismiss when the fact that the wrong law was cited via the filing of
Plaintiff’s Objection to Defendants’ Request for Expedited Hearing on Special Motion to Dismiss
on October 20, 2015, It is difficult to imagine a more frivolous or vexatious Motion in light of the
above, Accordingly, Plaintiff requests an award of its attorney’s fees and costs incurred in
responding to the frivolous and vexatious filing, as well as an award of $10,000 plus any additional

refief the court deems proper.

14
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H, Defendants’ Separate Mofion to i)isnuss Under Rule 12{[}55{ Must Igii a8
f} farr . Dr, | of

Summerim szies.

In its separate Motion to Dismiss under Rule i?.(%)){i),’ Defendants claim that because Ton
Vinh Lee DDS is the owner of Ton Vinh Lee DDS PC, d/b/a Summerlin Smiles, their statement is
somehow no longer defamatory. No basis in Nevada law is provided for such an assertion. Simply
put, there is no jury verdict whatsoever against Plaintiff Ton Vinh Lee DDS, as that jury verdict
was in favor of Dr. Lee; and the jury verdict against non-party Ton Vinh Lee DDS PC d/b/a
Summerlin Smiles was vacated almost one year before the July 9, 2015 screenshot of the
defarnasory staterment was taken,

Nonetheless, as matters outside of the pleadings are included in Defendants’ separate
Motion to Dismiss under Rule 12(b)(5), the Motion is properly one for Summary Judgment under
NRCP 56. Summary Judgment is improper in this matter as thete are multiple issues of fact as set
forth above, including the fact that Defendants do not cite the proper defamatory statement af issue,

Otherwise, Plaintiff incorporates the arguments made above, including the analysis as to
why a prima facie case for defamation per se is shown, and also incorporate all arguments made in
its Opposition to Motion to Dismiss, attached hereto as Exhibit “B™,

1
CONCLUSION

Based on the foregoing, Plaintiff respectfully requests that the Court deny Defendants’
Special Motion to Dismiss in its entirety as Defendants cite the wrong version of Nevada’s Anti-
SLAPP law, cite the wrong allegedly defamatory statement, the claims made in Plaintiff's
complaint do not constitate a SLAPP lawsuit as required for Nevada’s Anti-SLAPP law to apply,
and Plaintiff demonstrates a prima facie case. Furthermore, Defendants’ separate Motion fo

Dismiss under Rule 12(b)(5) must be denied as no basis is shown as to why Plaintiff’s claims must

7 Plaintiff notes that this request is separate snd apart from Defendant’s Special Motion to Dismiss. Should this Court
deny dismissal under Nevada’s Anti-S1LAPP faw. but be iclined (o grant under Rule $2(b)5), Plaintiff notes that
Defendants woukd not be entitled o foes, costs, and damages under NRS 41.670, and Plaintiff is stilf entitled o fees,
costs, nnd danages ynder the samne statute,

15

HAIBSAIORCTOPP 10 Speeinl Mo 1o Dismiss - Anti-Siapp.doc

217



1 | fail due to the fact that Phaintiff is the owner of Ton Vinh Lee BDS PC d/b/a Summestin Smiles.

2 Plaintiff further requests an award of sttorney’s fees and costs incurred pursuant to NRS
41.670(2), and a separate award of damages up to $10,000, plus additional relief as this Court
deems proper pursuant to NRS 41.670(3).

Dated: November 2, 2015 BREMER WHYTE BROWN & O’MEARA LLP

By:

Prescott T, Jones, Esq.
Nevada State Bar No. 11617
August B. Hotchkin, Fsq.
10 Nevada State Bar No. 12780
Attorney for Plaintiff,

11 TON VINH LEE
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Dlsormcr m‘(}‘k’r CLERK OF THE COURT
CLARK COUNTY, NEVADA
E o 2 3
_ CASE NO. Ab656001
SVETLANA SINGLETARY, et al DEPT. XXX
Plaintiffs ORDER ON DEFENDANT
TRAIVAF'S AND LEE'S
MOTIONS FOR JUDGMENT
TON LEE, DDS,, et al, AS AMATTER OF LAW
PURSUANT TO NRCP 50(B),
Defendants AND MOTION FOR
REMITTITUR
INTRODUCTION

Defendants, Florida Traivai, DMD and Ton V. Lee, DDS d/b/a Summerlin

Smiles, each filed a Motion for Judgment as a Matter of Law Pursuant to NRCP 50(b).

Such Motions came on for hearing on June 26, 2014. Having reviewed the pleadings
and papers on file, having heard oral argument by the parties, and good cause
appearing, the Court now issues its Order.

This is a case in which plaintiffs - the wife, child, and estate - sued for denta}
malpractice/wronghul death, Decedent Reginald Singletary went to Dr. Park at
Summerlin Smiles for a wisdom tooth extraction on April 16, 2011, Following the
tooth extraction, Reginald did not do well. His condition deteriorated from April 21,
2011, to April 24, 2011, and he passed away on April 25, 2011, due to necrotizing
mediastinitis and septic shock due to Ludwig’s Angina from dental abscess,

The case was tried by a Jury from January 13, 2014, through January 22, 2014,
and resulted in a verdict in favor of the Plaintiffs.

1
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ARGUMENT

Defendants both now argue, pursuant to NRCP 50(b), that a Judgment as a
Matter of Law should be granted in favor of the Defendants, and against the Plaintiffs,
due to the fact that Plaintiff failed to offer his opinions regarding standard of care and
causation to a reasonable degree of medical probability. Defendants further argue
that if the Court is now willing to grant Judgment as a Matter of Law in favor of the
Defendants, the Court should reduce the Plaintiffs’ noneconomie damages by
Remittitur to $350,000, pursuant to NRS 41A.035

Plaintiffs argue initially that the Defendants are precluded from bringing an
NRCP s0(b) Motion for Judgment as a Matter of Law now, because the Defendants
brought an NRCP 41(b) Motion to Dismiss during trial, and not an NRCP 50(b)

- Motion, and consequently, the Defendants are now precluded from “renewing” an

NRCP so(b) motion. Additionally, Plaintiffs argue that Dr. Pallos did offer his
opinions, to a “reasonable degree of medical probability,” and that when he stated
those words on pg. 67 of the transcript, he was referring to his three main opinions

regarding standard of care, and not the requirements of informed congent.

LEGAL ANALYSIS, FINDINGS OF FACT, AND CONCLUSIONS OF LAW

Both Defendants have brought a Motion for Judgment as a Matter of Law
pursuant to NRCP 50(b). NRCP 50(b) reads as follows:

{(b) Renewing motion for judgment after trial; alternative motion for
new trial. If, for any reason, the court does not grant a motion for judgment as
a matter of law made at the close of all the evidence, the court is considered to
have submitted the action to the jury subject to the court’s later deciding the
legal questions raised by the motion, The mevant may renew its request for
judgment as a matter of law by filing a motion no later than 10 days after
service of written notice of entry of judgment and may alternatively request a
new trial or join & motion for new trial under Rule 59. In ruling on a renewed
motion the court may:

(1} I averdict was returned;

(A} Allow the judgment to stand,

(B) ordera new trial, or
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(C) direct entry of judgment as a matter of law; or

{NRCP 50[b]).
The Editor's Note with regard to rule 50(b) reads in part as follows:

Subdivision (b} is amended to conform to the 1991 amendment to the
federal rule. The Nevada rule was amended in 1971 to delete the requirement
under the then-existing federal rule that a motion for judgment
notwithstanding the verdict did not lie unless it was preceded by a motion for a
directed verdict. The revised rule takes the same approach as the federal rule,
as amended in 1963 and 1991, that a post-verdict motion for judgmentasa
matter of law is a renewal of an earlier motion made before or at the close of
evidence. Thus, a *renewed” motion filed under subdivision (b) must have

been preceded by a motion filed at the time permitted by subdivision (a)(2). ...

{(NRCP50 [Editor’s Note]).

Plaintiff argues that Defendants’ Motion for Judgment as a Matter of Law is
inappropriate, as Defendants never made a Rule 50(b) Motion for Judgment as a
Matter of Law during Trial, but instead brought a Rule 41(b) Motion to Dismiss.

NRCP 41(b) reads as follows:

(b) Involuntary dismissal: Effect thereof. For failure of the plaintiffto
comply with these rules or any order of eourt, a defendant may move for
dismissal of an action or of any claim against the defendant. Unless the court
in its order for dismissal otherwise specifies, a dismissal under this subdivision
and any dismissal not provided for in this rule, other than a dismissal for lack
of jurisdiction, for improper venue, or for failure to join a party under Rule 19,
operates as an adjudication upon the merits,

(NRCP 41[b]).

The Editor’s Note to NRCP 41 states in pertinent part as follows:

Subdivision (b) is amended to conform to the 1963 and 1991
amendments to the federal rule by removing the second sentence, which
authorized the defendant to file a motion for involuntary dismissal at the close
of the plaintiff's evidence in jury and nonjury cases when the plaintiff had
“failed to prove a sufficient case for the court or Jjury.” For a nonjury case, the
device is replaced by the new provisions of Rule 52(c), which authorize the
court to enter judgment on partial findings against the plaintiff a8 well as the
defendant. For a jury case, the correct motion is the motion for judgment asa
matter of law under amended Rule go.

{NRCP 41, Editor's Note).
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In the case of Lehtola v. Brown Nevada Corporation, 82 Nev. 132, 412 P.2d
972 (1966), the Nevada Supreme Court addressed facts similar to the facis in the
present case. In that case the Plaintiffs received jury verdicts in their favor, which
were set aside by the trial court and a judgment notwithstanding the verdicts
(JNOV’s) were entered for the Defendant. In reviewing the case on appeal, the
Nevada Supreme Court noted that at the close of the plaintiffs’ case in chief, the
defendant moved for involuntary dismissal pursuant to NRCP 41(b). The judge
reserved ruling and the defendant presented his case. Thereafter, the Court did not
rule on the 41(b) motion and the Defendant did not make a motion for directed
verdict at the close of the case. The Defendant proceeded to argue that the lower
court could treat the mid-trial motion as a motion for a directed verdiet at the ¢lose of
the case, thereby providing the necessary foundation for the later maotion for JNOV.
The Nevada Supreme Court did not agree. The Court acknowledged that a 41(b)
motion for involuntary dismissal made at the close of Plaintiff’s case in chiefand a
50{a) motion for a directed verdict made at the close of Plaintiff's case in chief were
functionally indistinguishable. The Court stated, “However, it does not follow thata
41(b) motion at the close of the plaintiffs’ case may serve as a motion for a directed
verdict as contemplated by Rule 50 to establish a basis for a subsequent motion fora
judgment n.0.v. A 50(a) motion must be made at the close of all the evidence if the
movant wishes later to make a postverdict motion under that rule.” (Id., at 136). The
Court further stated that “A 41(b) mid-trial motion necessarily tests the evidence as it
then exists. Here the court reserved ruling on that motion. Thereafter, the
complexion of the case changed as the defendant offered evidence. The record does
not show that at the close of the case the defendant requested a ruling on the mid-trial
motion, and no motion was made for a divected verdict, Nothing oceurred. The lower

v
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court therefore, was not authorized to entertain a postverdict motion under go(b).”
{1d., at 136).1

The Court must address what motions were made by the Defense at the close of
Plaintiff's ease, and what motions were made at the close of the evidence, to
determine if the Defendants preserved their right to bring a post-trial Rule 50 motion.

On January 16, 2014, at the close of the Plaintiffs’ case in chief, the Defendants
each made a NRCP “Rule 41(b) motion,” Mr. Vogel stated, “On behalf of Dr, Traivai, I
would like to make a Rule 41(b) motion. Based on the testimony of plaintiffs’ expert,
they have not established that there was a deviation of the standard of care, an
admissible — admissible testimony of a deviation of the standard of care on behalf of
Dr. Traivai. .." (See Trial Transcript 1/16/14, at pg. 160). Mr. Friedman similarly
stated, “And, Your Honor, ] made the -~ a motion also on 41(b) relative to Dr. Lee as
well as Summerlin Smiles. There's been no testimony whatsoever that the person
who answered the phone, if anybody answered the phone, was an employee of
Summerlin Smiles or Dr. Lee....” (See Trial Transeript 1/16/14, at pg. 161), Mr,
Lemons did not refer to Rule 41(b) or to Rule 50, but stated the following: “And I'm
going to make a similar maotion on behalf of Dr. Park, Your Honor, but for a little
different grounds. Dr. Pallos testified that Dr. Park’s involvement in the extraction
process accorded with the standard of care, and he didn’t specify any deviation from
the standard of care to a reasonable degree of medical probability as to Dr. Park in his
testimony. . ..” (See Trial Transcript 1/16/14, at pg. 161).

! it should be noted that in 1966, NRCP 41(b} allowsd a Defendant to make a motion, af the close of
Plaintiff’s evidence, for dismissal on the ground that the Plaintiff bad failed to prove a sufficient case for the
sourt or jury, Rule 50(a) allowed for a motion for a divected verdict to be made at the alose o the svidence
offered by an oppotient or at the close of the case. Rule 50(b) provided that if's motion for divected verdiet made
at the close of all the evidence was denied or not granted, the court was deemed 1o have subnsitted the aetion to
the jury subject to a Tater determination of the legal question raised by motion. Not later than 10 days after
service of the written notice of entry of judgment, the party who moved for a directed verdict could move again
1o brave the verdice and any judgment entered thereon set aside and to have a Judgment entered in accordance
with the motion for directed verdict, (Lehtola v, Brown, st FN 1}

5
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In response to the Defendants’ Motions, the Court and the attorneys
participated in an exchange regarding whether, and to what extent, Dy, Pallos had
offered any opinions to a “reasonable degree of medical probability.” There was also a
discussion regarding whether any case law required “standard of care” opinions to be
stated to a “reasonable degree of medical probability.” The Court noted that Dr.
Pallos admitted with regard to the “informed consent issue,” that his opinion was
based on speculation, and that he had no foundation for it, and consequently, the
Court struck that claim. (See Trial Transeript 1/16/14, at pe. 173).

Counsel for Dr. Lee and Summerlin Smiles argued that the Plaintiff could not
establish who, if anyone, answered the phone, and consequently, the Plaintiff’s claims
against Dr. Lee and Summerlin Smiles failed. The Court concluded that based upon
Ms. Singletary’s testimony that a call was made, and that she spoke with somebody,
there was at Jeast “circumstantial evidence” that the Jury could rely on in that regard,

After reviewing the case of Morsicato v. Sav-On Drug Stores, 121 Nev. 153, 111
P.3d 1112 (2005), the Court concluded that expert testimony regarding both
“standard of care” and “causation,” needed to be stated to a “reasonable degree of
medical probability.” The Morsicato case specifically says that “medical expert
testimony, regarding the standard of care and eausation in a medieal malpractice
case, must be based on testimony made to a reasonable degree of medical
probability.” (Id., at pg. 158). During the hearing on the Defendants’ Motions for
Judgment as a Matter of Law, it was argued that there was a difference between
requiring an opinion to be “based on” a reasonable degree of medical probability, and
requiring the witness to “state” that the opinion is “to a reasonable degree of meéicéi
probability,” The Supreme Court in Morsicato, however, indicated that “medical
expert testimony regarding standard of care and causation must be stated to a
reasonable degree of medical probability.” (Id., at pg. 158, emphasis added).

In the case at issue, Dr. Pallos only used the words, “to a reasonable degree of

medical certainty, or probability,” one time. (See Trial Transeript 1/16/14, at pg. 67).

6
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The Defendants argue that Dr. Pallos’ only opinion stated to a reasonable degree of
medical probability related to “informed consent,” an opinion the court later struck as
having no foundation. The Plaintiffs, on the other hand, argue that Dr. Pallos’
opinion given on 1/16/ 14, related not to the “informed consent” issue, but to the three
general opinions that Dr. Pallos offered. After being qualified as an expert, the

relevant questions and answers went substantially as follows:

Q. ...did you formulate any opinions with regard to the standard of care?
A. Yes, | have. ‘
Q. Okay. What are those opinions (See Transcript 1/16/14, at pg. 51)

A. One of the things required by the standard of care is that we obtain what's
called
an informed consent. Very important. That means I — before I cut you, before
I do surgery, before I have permission to do those procedures that could harm
you, I have te inform you of what I'm going to do. What else could be done
instead of what I am proposing to do that I consider to be in your best interest?
What other methods are there? And what risks are associated with what I'm
going todo?. .,

1 believe in this case that was not followed, and there was a failure in
following the standard of care relative to this item called the informed consent.
... (Bee Transcript 1/16/14, at pg. 52)

Number 2, antibiotics . . . We have to either give that antibiotic, make
that antibiotic accessible to that patient, or follow that patient like a dog on
bone to make sure that person does not need the antibictic, if we choose not to
prescribe that antibiotic, ...

Number 3, the follow up is required, whether I choose to call the patient
or 1 hire an employee who calls the patient on my behalf. Very important not
to abandon, neglect, leave that patient . . ..

So that is my opinion in a nutshell regarding those three categories,
{See Transcript, 1/16/14, at pg. 53).

Q. ....Let's start with No. 1 and get specific with regard to how the dentist in

this case acted below the standard of care with regard to informed consent.

A. ... Thefirst thing required is that I tell you what the procedure is that
T'mi about

to do or want to do. . . . (See Transeript, 1/16/14, at pg. 54).

A. 8o this patient had a chronic infection in the opinion of the doctor who
treated or

at least got the consent. Okay? So she had to tell him this. You know, your

tooth is dead. Your pulp is neerotic. You have a periodontal infection. You

have a chronic infection. There exists that infection. Okay. So that’s No. 1 she

had to tell him this.
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Number 2, are there alternatives to taking out the tooth - (See
Transcript, 1/16/14, at pg. 61).
2. Dr. Pallos, now that you've kind of explained to us with regard to this
tooth, which is Tooth No. 32, and the condition of that tooth, can you continue
explaining to us bow the dentist in this case acted below the standard of care
with regard to informed consent,
A. .... 8o the first thing regarding the requirement for an adequate minimum
informed consent is that we tell the patient what we wanttodo ...

Now, the second component that’s required is that we talk about an
alternative method.

Requirement No. 3 is [ have to communicate with you what may happen
if I do this so that we can get through it together and you'll end up better than
you are now. Okay? And what's required there is that T tell about the risks if I
do this surgery. . ..

So we have these three requirements.
After that, the fourth requirement is all these things have to be written
down, and you get to sign that you still want to do this. . . . (See Transcript,

1/16/14, at pgs. 62-64).

Q. Solet’s start with the fourth part of this. . . . do you have any opinion with
regard to whether or not that informed consent form was not proper in any
way?

A. Okay. There’s a form that we all get some kind of version of that form. It’s
supposed to contain at least these three ingredients: What I want to do, what’s
the procedure that I want to do, what are the alternatives to that procedure,
and what are the risks if I do this, . . . And yes, it meets the standard in that
sense. And so I don't have any objection about the form.

Q. Now, with regard to the other three parts of the informed consent
diseussion, in what way did Dr. Traivai’s informed consent discussion not meet
the standard of care? You've explained to us what's required. How did it not
meet the standard of care?
A. Okay. By what happened in this case, by the behavior of this person, he
was not prepared to know whether his infection was getting worse to the point
where he needed urgent attention and life-saving antibiotics. In my opinion,
they fell short of meeting the goal of explaining, listen, it’s an infection. . ..
So in my opinion, to a reasonable degree of medical
certainty, or probability is the way it's ~ we have to phrase it, they fell
below the standard ¢f care in meeting this requivement of giving
an effective informed consent. In all three of those points.

Q. Dr. Pallos, we were talking about the first opinion that you have with
regard to informed consent and how the dentist violated the standard of care
with regard to the informed consent discussion. . . . . (See Transeript, 1/16/14,
at pgs. 65-68, emphasis added).

227



A~ I S - SV I -V S O e

f Y =3 [ %] [ 2. — e
mgmﬁhgﬁmmggsgaﬁwﬁwm

In reviewing the transcript during Trial, the Court could not determine
whether Dr. Pallos’ opinion to a reasonable degree of medieal probability was related
sclely to the “informed consent” opinion or if it related to the thres general opinions,
which Dr, Pallos set forth in pgs. 52 and 53 of the Transcript. However, in
meticulously reviewing the transcript in its entirety, it is evident that the Court must
agree with Defendants; Dr. Pallos’ opinion, which he offered to a “reasonable degree
of medical probability,” only related to the 3 points that he referenced dealing with
the “informed consent” opinion, He was not eritical of the *form” used, which he
referenced as the “fourth requirement,” but he was critical of the other three @)
elements which he discussed relating to informed consent. { [1] What the proeedme
is/ What the problem is; [2] What are the alternatives; and [3] What are the risks.)
Plaintiff's counsel’s follow-up questioning makes it even more clear that the opinions
Dr. Pallos was offering were limited to the “informed consent” issue.

The only opinion that Dr. Pallos stated to a “reasonable degree of medical
probability” was stricken for lack of foundation. The question then becomes whether
or not the other opinions that Dr. Pallos offered should have also been stricken, due
to the fact that they were not offered to a reasonable degree of medical probability.
The language referenced above, from the Morsicato case, indicates very clearly that
“medical expert testimony regarding standard of care and causation must be stated to
a reasonable degree of medical probability. . .” (Morsicato, at pg. 158). The Nevada
Supreme Court recently issued a decision, however, that may be interpreted as
relaxing that standard. In the case of FCHy, LLC v, Rodriguez, 130 Nev. Adv. Op. 46
(Nev, 2014), the District Court struck the testimony of the Palms’ experts on security
and erowd control, and economics because they failed to offer their opinions "toa
reasonable degree of professional probability.” (FCH1, at pg- 5) The District Court
relied on Hallmark in making its decision. The Nevada Supreme Court indicated that
“Huallmark’s refrain is functional, not talismanic, because the ‘standard for

admissibility varies depending upon the expert opinion's nature and p pose.””
pertop burpose

9
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(FCH1, at pg. 5, citing to Morsicato at pg. 157.) The Court stated, “Thus, rather than
listening for specific words the district court should have considered the purpose of
the expert testimony and its certainty in light of its context.” (FCH1, at pg. 5, citing to
Williams v. Eighth Judicial Dist. Court, 262 P.3d 360, 368 [2011]).

It has been argued recently that the FCH1 case intended to relax the standard
to which expert testimony should be held. The Court’s language indicating that the
“standard for admissibility varies depending upon the expert opinion’s mature and
purpose,” is still quite ambiguous and we have no guidance as to what the court was
referring to. The nature and purpose of Dr. Pallos, the Plailntiff's expert, was to
provide expert opinion testimony regarding “standard of care” and “causation” in this
claim for alleged medical malpractice. The Nevada Supreme Court has clearly held in
the past that “medical expert testimony regarding standard of care and cavsation
must be stated to a reasonable degree of medical probability.” (Morsicato at e 158).
Since the Supreme Court cited to Morsicato in its FCH1 case, but did not specifically
overrule Morsicato, this Court must conclude that it was not the intention of the
Nevada Supreme Court to change the standard which is required of a medical expert
when testifying as to standard of care and causation, and that such testimony must
still be offered “to a reasonable degree of medical probability,”

Based upon the foregoing, this Court must conclude that Dr. Pallos’ testimony
regarding standard of care and causation, which formed the basis for the Jury's
verdict in favor of the Plaintiff, should have been stricken because it was not stated to
a “reasonable degree of medical probability.”

With regard to the issue of whether the Defendant’s Rule 41(b) Mations at the
close of Plaintiffs' case, and at the close of the evidence, was sufficient to preserve the
issue for a post-trial motion, this Court believes, similarly to the Court in Lektola, that
an NRCP 41(b) Motion and an NRCP 50{a) Motion are “functionally
indistinguishable.” The better and clearer practice would be to call it an NRCP 50(a)

Motion, when moving for Judgment as a Matter of Law, but whether it was ealled a

10
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41(b) Motion or a rule 50 Motion, the Defendants effectively sought judgment asa
matter of law. Such Motion was based on the contention that the Plaintiffs had failed
to make a prima facie case, due to the lack of standard of care and causation
testimony, to a reasonable degree of medical probability.

The Defendants did not make a motion at the close of the evidence, for
judgment as a matter of law, There was some discussion with Mr. Lemons, who
represented Dr. Park, on January 21, 2014, with regard to the standard to which an
economic expert must testify. The Court allowed the economic expert’s testimony,
even though it was not offered to a reasonable degree of medical probability, because
the Court found such testimony to be based upon the expert’s expertise, and to satisfy
the Hallmark requirements. (See FCHI1, LLC at pg. 5). There was no additional
request from any attorney or party for judgment as a matter of law, with regard to the
argument that Dr. Pallos’ testimony was not stated to the necessary standard. The
Lehtola case seems to indicate that a motion must be made at the close of the
evidence but this Court does not find that the state of the evidence, with regard to that
issue, was any different at the close of the evidence than it was at the close of the
Plaintiff's case in chief. Additionally, Rule 50 indicates that a motion for judgment as
a matter of law “may be made at the close of the evidence offered by the nonmoving
party or at the close of the case.” (NRCP 50[A){2], emphasis added). An additional
distinction between the present case and the Lehtola case, is that the Judge in that
case reserved ruling on the motion for judgment as a matter of law, which was made
at the close of Plaintiff's case, and then did not rule on it at the end of the Trial either.
Consequently, it could not provide the pre-requisite for renewal of a motion for
judgment as a matter of law. In the present case, the Court denied the Defendant’s

motion for judgment as a matter of law made at the close of the Plaintiffs’ cage.
CONCLUSION.

Based upon the foregoing, and good cause appearing, this Court concludes that
although Defendants called their motions“41(b)” motions, instead of “50{a)” motions,

11
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the Defendants’ Motions to Dismiss, stated pursuant to NRCP 41(b}, were effectively
motions for judgment as a matter of law. Consequently, they were sufficient to form
the basis for an NRCP 50(b) “renewal” of a Motion for Judgment as a Matter of Law.

After considering the relevant trial transcripts, the Court concludes that Dr.
Pallos, who was the Plaintiffs’ only standard of care and causation expert, failed to
state his opinions to a reasonable degree of medical probability. (With the exception
of his opinion relating to informed consent, which the Court struck at the time of Trial
as having no foundation). The Court further concludes that a medical expert’s
testimony “regarding standard of care and causation must be stated to a reasonable
degree of medical probability,” (Morsicato, at pg. 158), and that the case of FCH1,
LLC v. Radriguez, 130 Nev. Adv. Op. 46 {(Nev. 2014), did not overrule the specific
holding of Morsicato.

Although the Court is reluctant to do so, based upon the fact that the Plaintiffs
failed to establish the standard of care, a breach of the standard of care, or causation,
10 a reasonable degree of medical probability, the Court has no choice but to grant the
Defendant’s Motion for Judgment as a Matter of Law, vacate the Jury's Verdict, and
enter Judgment as a Matter of Law in favor of the Defendants. The Defendants’
alternative Motion for Remittitur is rendered Moot. Consequently, and good cause
appearing therefor,

Defendant Lee d/b/a Summerlin Smiles” Motion for Judgment as a Matter of
Law is hereby GRANTED;

Defendant Florida Traivai's Motion for Judgment as a Matter of Law is hereby
GRANTED,

DATED this é day of July, 2(}2‘«3‘ . " %7
‘/

WIESE II
C}f’ COURT JUDGE
DEPARTMENT XXX
Case A656091
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1 IMicah S. Echols, Esq. of Marqguis Awrbach Coffing and Lloyd W. Baker. Esq.

and Ingrid Patin, Esq. of Baker Law Offices.
Dated this 23rd day of March, 2013,

MARQUIS AURBACH COFFING

By /s/ Micah 8. Echols
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L JURISDICTIONAL STATEMENT

Appellants/Cross-Respondents, Svetlana Singletary (“Ms. Singletary™),
ndividually, and as the representative of the Estate of Reginald Singletary
(“Mr. Singletary™), and as parent and legal guardian of Gabriel L. Singletary
(“Gabriel™), a minor (collectively “Plaintiffy™), asserted five negligence-based
claims against Ton Viba Lee, DDS (“Lee™); Florida Traivai, DMD (“Traivar”);
Jai Park, DDS (“Park™); and Ton V. Lee, DDS, Prof. Corp.k d/b/a Summerkin
Smiles (“Summerlin Smiles”) (collectively “Defendants™).! After trial, the jury
rendered its verdict against Traivai and Summerlin Smiles, and in favor of Lee

and Park” By stipulation and order, Park was later dismissed from this

1 [litigation.” Judgment upon the jury’s verdict was later entered resolving all

claims in this litigation.”

In post-trial proceedings, the District Court granted judgment as a matter
of law to Traivai and Summerlin Smiles and dismissed all of Plaintiffs’ claims.’
Plaintiffs timely appealed from the District Court’s post-trial dismissal order,
the judgment, and the award of costs to Lee.® As such, this Court has

jurisdiction according to NRAP 3A(b)(1) and NRAP 3A(Db)8).

! Appellants/Cross-Respondents’ Appendix (“AA”) 1:1-23.
* AA 10:1983-1989.
P AA 11:2231-2238.
4 AA 11:2261-2266; AA 13:2737-2741.
* AA 13:2678-2690.
¢ AA 13:2692-2694, 2742-2744.
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II. ISSUES ONAPPEAL

A-t

11 8

WHETHER THE DISTRICT COURT ERRED BY
CONCLUDING IN POST-TRIAI. PROCEEDINGS THAT
PLAINTIFFS® EXPERYTS WERE REQUIRED TO
ARTICULATE IN SPECIFIC TALISMANIC LANGUAGE
AT TRIAL THE STANDARD OF CARE TO A
REASONABLE DEGREE OF MEDICAL PROBABILITY.

WHETHER THE DISTRICT COURT ERRED BY
CONCLUDING THAT THERE WAS NOT SUFFICIENT
EVIDENCE AND OTHER INFORMATION IN THE
RECORD TO SUPPORT THE ESTABLISHMENT OF THE
STANDARD OF CARE TO A REASONABLE DEGREE OF
MEDICAL PROBABILITY.

WHETHER THE DISTRICT COURT’S CONSIDERATION
OF DEFENDANTS® ORAL MOTIONS UNDER NRCP 41(b)
AT THE CLOSE OF PLAINTIFFS® CASE WAS
PREJUDICIAL AND WARRANTS A NEW TRIAL.

WHETHER THE DISTRICT COURT ERRED BY
APPLYING A HEIGHTENED STANDARD TO PLAINTIFFS’
CLAIMS AGAINST SUMMERLIN SMILES, EVEN
THOUGH SUCH CLAIMS WERE ACTUALLY BASED
UPON ORDINARY NEGLIGENCE,

VACATED FOR HIS FAILURE TO PROPERLY ITEMIZE
THE REQUESTED COSTS AND HIS FAILURE TO FILE A
MEMORANDUM OF COSTS.

STATEMENT OF THE CASE AND SUMMARY OF ARGUMENT

This is a wrongful death and dental negligence case in which a jury

awarded Ms. Singletary the sum of $985,000 and her minor son, Gabriel, the

sum of $2,485,000 (for a total of $3,470,000) for the untimely passing of

Mr. Singletary at age 41 based upon negligent dental services related to the

extraction of a wisdom tooth.” The jury also attributed fanlt as 50% to Traivai,

T AA 11:2261-2266.
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25% to Summerlin Smiles, and 25% to Mr, Singletary.® Despite the jury’s
award to Plaintiffs, the District Court granted post-trial motions under
NRCP 50(b) filed by Traivai and Summetlin Smiles, based upon the theory that
Plaintiffy’ experts had not properly articulated at trial the standard of care to a
reasonable degree of medical probability.” Through this appeal, Plainiiffs seek
the remedy of reinstating the jury’s verdict and the $38,042.64 award of costs in

0 Alternatively, Plaintiffs

their favor against Traivai and Summerlin Smiles.
ask this Court to order a new irial involving only Traivai and Summerlin Smiles
as Defendants.

The Court should reinstate the jury’s verdict, or alternatively, order a new

1 ltrial based upon the following assignments of error:

First, the District Court erred by concluding that Plaintiffs® experts wete
required to articulate in specific talismanic language at trial the standard of care
to a reasonable degree of medical probability. Although the District Court
referenced this Court’s recent FCHL, LLC v, Rodriguez'' case in the post-trial

“1d.
P AA 13:2678-2690.
1 AA 11122542260, 2261-2266.  Plaintiffs’ argument regarding the

reinstatement of its costs upon a reinstaternent of the jury verdict is based upon
the fact that they will once again become the prevailing parties. Cf 10 Wright,

IMiller & Kane, FEDERAL PRACTICE AND PROCEDURE, § 2668 at 213-214 (3d

ed.); see also Loomis v. Lange Fin. Corp., 109 Nev. 1121, 1129, 865 P.2d 1161,

11651166 (1993).
335 P.3d 183 (Nev. 2014).
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dismissal order," the District Court disobeyed the relevant holding that “rather
than fistening for specific words the district court should have considered the
purpose of the expert testimony and its certainty in light of its context.”" Other
courts reviewing similar standard of care and liability issues have upheld
liability to the dentist or other medical professional.” Therefore, if the Court
determines that Plaintiffs sufficiently established the standard of care in the
District Court, the Court should reinstate the jury’s verdict in their favor.
Second, the District Court etred by concluding that there was not
sufficient evidence and other information in the record to support the

establishment of the standard of care to a reasonable degree of medical

1 Jprobability. In dismissing Plaintiffs’ entire case, the District Court relied

heavily upon its interpretation of the law. However, the District Court did not
congider the entirety of the evidence presented to the jury, As a matter of law,
the District Court was nof permiited to weigh or ignore all the evidence
presented to the jury: “In . ., deciding whether to grant a motion for judgment
as a matter of law, the district court must view the evidence and all nferences

5318

in favor of the nonmoving party.”” Therefore, after reviewing all the evidence

12 AA 13:2678-2690.
B Rodriguez, 335 P.3d at 188 (citation omitted).
¥ See, e.g., Looney v. Davis, 721 So0.2d 152, 158-159 (Ala. 1998) (“[D]espite

[the fact that [the plainaff] returned the following morning complaining of

continued bleeding, Dr. lLooney still failed to discern her liver disease or that
she posed a bleeding risk.”).

'* Nelson v. Heer, 123 Nev. 217, 222, 163 P.3d 420, 424 (2007) (citations
omitted).
Page 4 0f 45
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relevant to the standard of care, the Court should reinstate the jury’s verdict in
Plaintiffs’ favor on this related basis.

Third, the District Court’s consideration of Defendanis’ oral motions
under NRCP 41(b) at the close of Plaintiffs’ case was prejudicial. Although the
District Court denied Defendants’ orgl NRCP 41(b} motions at the close of
Plaintiffs’ case, the District Court later granted the posttrial NRCF 50(b)
motions because of the later availability of transcripts.'® Of course, since the
jury had already been released, Plaintiffs were prejudiced by not being able to
present the additional evidence, if necessary, to support the jury’s verdict.”

Therefore, the District Court should have allowed a new trial, and, as an

1 lalternative to reinstating the jury’s verdict, Plaintiffs ask this Court to order a

new trial.”®

Fourth, the District Court erred by applying a heightened standard to
Plaintiffs’ claims against Summetlin Smiles, even though such claims were
actually based upon ordinary negligence, As a matter of law, none of Plaintiffs’

claims against Summerlin Smiles were based upon medical or dental

16 AA 13:2678-2690.

7 See Cook v. Sunrise Hosp. and Medical Center. LLC, 124 Nev. 997. 1007,
194 P.3d 1214, 1220 (2008) (stating that prejudicial error is established “when
the complaining party demonstrates that the error substantially affected the
party’s rights”) (citations omitted).

¥ ¢f Morsicato v. Sav-On Drue Stores, Inc., 121 Nev. 153, 111 P.3d 1112

- 1(2003) (ordering new trial upon reversal of admissibility of expert testimony);

see_also Levinson v. Prentice-Hall, Inc., 868 F.2d 558, 562 (3d Cir. 1989}
(concluding that the purpose of moving for a directed verdict before judgment
notwithstanding the verdict is to afford the opposing party an opportunity to
cure defects in 1ts proof prior to submission of the case to the jury).

Page 5 0f 45
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malpractice, Instead, the claims were based upon professional or corporate
negligence.” As this Court has stated, “[We] clarify that NRS 41A.071 only
applies to medical malpractice or dental malpractice actions, not professional
negligence actions.”™  Since Plaintiffs’ claims against Summerlin Smiles for
(1) negligence; (2) corporate negligence; (3) negligent hiring, training, and
supervision; (4) vicarious lability; and (5) negligence per se do not fall within
the scope of medical malpractice, it was reversible error for the District Court to
apply the heightened standard, especially after the fury’s verdict” As Plaintiffs
have already prevailed against Summerlin Smiles at trial under the heightened

standard, the Court showld either reinstate the jury’s verdict against Summerlin

1 ISmiles (3867,500), or alternatively, at Plaintiffs’ option order a new trial as to

Summerlin Smiles based upon the lower standard for ordinary negligence
Finally, the $6,032.83 award of costs to Lee should be vacated for his
failure to propetly itemize the requested costs and his failure to file a

memorandum of costs, Lee failed to itemize his requested costs, as required by

¥ AA 1:1-23.
% oan v Chambers, 299 P.3d 364, 367 (Nev. 2013) (overruling in part Fierle
v. Perez, 125 Nev. 728, 219 P.3d 906 (2009)).

L CE Jeep Corp. v. Murray, 101 Nev. 640, 644-645, 708 P.2d 297, 300 (1985)
(applying lower standards of proof for ordinary negligence claim not based
upon medical or dental malpractice), superceded by statute on other grounds as
stated in, Countrywide Home Loans v, Thitchener, 124 Nev. 725, 740741, 192

* Cf Leev. Ball, 121 Nev. 391, 394-395, 116 P.3d 64, 66-67 (2005) (“[Tlhe
district court abused its discretion in failing to offer Lee the option of a new
trial or acceptance of the additur.”).

Page 6 0f 45
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Nevada law, and he also failed to separately file a memorandum of costs, as
required by NRS 18.110(1).2 Therefore, regardless of the Court’s decision on
the other msues presented in this appeal, the award of costs to Lee should be
vacated.

In summnary, the Court should reinstate the jury’s 33,470,000 verdict in
favor of Plaintiffs based upon the District Court’s unnecessary requirement for
specific talismanic language to be ultered by Plaintiffs’ experts at trial to
establish the standard of care o a reasonable degree of medical probability.
Similarly, this Court’s review of all the evidence in the record supports the

establishment of the standard of care to a reasonable degree of medical

1 {probability. If the Court reinstates the jury’s verdict, the Court should also

reinstate Plaintiffs” $38,042.64 award of costs against Traivai and Summerlin
Smiles,

Alternatively, the Court should order a new trial based upon the prejudice
to Plaintiffs for prevailing on Defendants’ oral NRCP 41(b) motions at the close
of Plaintiffs* case, only to have the District Court reconsider similar motions
post-trial after the jury had already been released. At that point, it was
impossible for Plaintiffs to rehabilitate their witnesses, and this Courtt should,
aliernatively, grant a new trial on this basis.

With respect to Summerlin Smiles, the Court should either reinstate the

Mjury’s $867,300 verdict or, at Plaintiffs’ option, order a new trial as to

# See Gibellini v. Klindt, 110 Nev. 1201, 1206, 885 P.2d 540, 543 (1994)
{prolubitmg a reasonable estimate of costs, for administrative conventence, as
the basis to recover costs).
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1 Imust view the evidence and all inferences in favor of the nonmoving party.

Plaintiffs’ ordinary negligence claims against Summerlin Smiles because none
of the claims were subject to the more stringent standards for dental
malpractice,

Finally, the Court should vacate the award of costs to Lee because he
failed to itemize the requested costs or separately file a memorandum of costs.
IV. STANDARDS OF REVIEW

A, STANDARDS FOR REVIEWING NRCP 50 MOTIONS.

This Court reviews a district court’s order granting a motion for
judgment as a matter of law under NRCP 50 de novo.™ “In . . . deciding
whether to grant a motion for judgment as a matter of law, the district court
25
To overcome a motion brought pursuant to NRCP 50(a), “the nonmoving party

must have presented sufficient evidence such that the jury could grant relief to

»n26

that party.
B. STANDARDS FOR REVIEWING A JURY’S VERDICT,

The Court will uphold a juty verdict when it is supported by substantial
evidence.” The Court’s duty is not to measure the weight of the evidence, but

to determine whether there 15 adequate substantial evidence to support the jury’s

* Nelson v, Heer, 123 Nev, 217, 223, 163 P.3d 420, 425 (2007).

47 1d.

Y 1n re Peterson, 77 Nev. 87, 93-94, 360 P.2d 259, 262-263 (1961).
Page 8 0f 45
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verdict.™ Substantial evidence means that a reasonable mind might accept the
evidence as adequate to support a conclusion.” It is a basic principle of
appellate review that when substantial evidence supports a jury’s verdict, the
Supreme Court will not disturb the result “despite suspicions and doubts based
upon conflicting evidence.™®  This Court has repeatedly expressed its
reluciance to substitute its judgment for that of the tier of fact on the issue of

3! The role of determining witness credibility belongs to the district

damages.
court, and this Court will not direct that certain witnesses should or should not
be believed.”

C. STANDARDS FOR REVIEWING LEGAL QUESTIONS.

This Court reviews questions of law de novo.” Statutory interpretation is

a question of Iaw which this Coutt reviews de novo.™

28;&},4

* Ringle v. Bruton, 120 Nev. 82, 91, 86 P.3d 1032, 1038 (2004) (citation and
internal quotations omitted).

0 Allen v. Webh, 87 Nev. 261, 266, 485 P.2d 677, 679 (1971).

31 Automatic Merchandisers. Inc, v. Ward, 98 Nev. 282, 284-285, 646 P.2d
553,555 (1982).

* Douglas Spencer a
473, 475 (1968).

& Biﬂ)h Mother v. Adoptive Parents. 118 Nev. 972, 974, 59 P.3d 1233, 1235
(2002).

34 §d

Sun, 84 Nev, 279, 282, 436 P24
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D. STANDARDS FOR REVIEWING AWARDS OF COSTS,

Statutes permitting the recovery of costs are to be strictly construed
because they are in derogation of the common law.” The determination of
reasonable costs must be actual and reasonable, rather than a reasonable

. « 3
estimate or calculation of such costs,*®

V. FACTUAL AND PROCEDURAL BACKGROUND
A. PLAINTIFES’ COMPLAINT.

1. The Events of March 24, 2011 leading to Mr
Singletary’s Untimely Passing on April 25, 2011,

Plaintiffs filed their complaint on February 7, 201277 The complaint

1 falleged that on March 24, 2011, Mr. Singletary went to Sunmuerlin Smiles as a
new patient for routine dental work.”® During this visit, Mr. Singletary
informed Summerlin Smiles of the prior pain in his No. 32 wisdom tooth,”

On Aprii 16, 2011, Mr. Singletary underwent extraction of his No, 32

wisdom tooth,” This extraction procedure caused Mr, Singletary to expetience

% Gibellini v, Klindt, 110 Nev. 1201, 1205, 883 P.2d 540, 543 (1994).
3 1d., 110 Nev. at 1206, 885 P.2d at 543.

3 AA 1:1-23.

®AA 15,912

¥ 1d., 9 13. The No. 32 wisdom tooth is a third molar, as listed in the following
chart: http //www.monthandteeth. wmzmatozm/tecﬁb«mmefwmxmbefs htm.

O AA1:5,914.
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severe pain in the extraction area and swelling in his face in the following
days.*’

Because of the severe pain Mr, Smgletary was experiencing, and his
difficulty swallowing, Ms. Singletary called Summerlin Smiles on April 18,
2011 at 10:29 a.m. seeking help.¥ The Summerlin Smiles employee answering
the phone stated thai the symptoms would eventually subside and mformed Ms.
Singletary to call back if the pain, swelling, and difficalty swallowing did not
subside within four to five days.”

In the following days, Mr. Singletary’s symptoms did not subside.
Instead, they worsened, and he continued to experience pain, swelling n his
face, jaw, and neck as well as difficulty swallowing.® Additionally, Mr.
Singletary began having difficulty speaking and eating.*

By April 21, 2011, five days after the extraction procedure, Mr.
Singletary’s health continued to decline, and he began vomiting and had trouble

breathing.”® On this day, Mr. Singletary was transported by ambulance to St.

M 1d., 99 15-17.
2 AA 116,918,
D14,

¥ AA1:6,919.
“1d

*1d,, 4 20.

1d,
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Mr, Singletary was transferred to the ICU where he received antibiotics and
underwent drainage of the neck.®® Unfortunately, Mr. Singletary's condition
continued to deteriorate, and he passed away on Aprl 25, 2011 due to
necrotizing mediastinitis and septic shock due to Ludwig’s angina from dental
abscess, as indicated on Mr, Singletary’s death certificate.*

Plaintiffs attached to thelr complaint the supporting affidavit of Andrew
Pallos, D.D.8. (“Dr. Pallos™) who opined that Defendants were negligent in
(1) failing to engage in a proper informed consent; (2) providing misleading
advice and failing to offer Mr. Singletary an appoiniment for follow-up;

(3) failing to treat the infection; and (4) violating NRS 631.3452 based upon

1 [{a} failing to diagnose, (b} failing to administer medicine or other remedies,

(c) failing to ensure the overall quality of patient care, (d) failing to supervise

2% Dr, Pallos concluded his opinions were “stated to a

all dental personnel
reasonable degree of medical probability, that the breach of the standard of care
by Defendants proximately and legally caused severe and permanent injury and
the ultimate death of Decedent Reginald Singletary.”'

The Claims Alleged in Plainiiffs’ Complaint.

Based upon the events leading up to Mr. Singletary’s untimely passing,

Plaintiffs alleged the following claims: (1) dental malpractice/negligence as to

®1d,.921.

1% 1., $22; AA 8:1602.

U AA 1:25-28.
ST AA 1128 (emphasis omitted),
Page 12 of 45
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all Defendants; (2) corporate negligence as to Summerlin Smiles; (3) negligent
hiring, fraining, and supervision as to Summerlin Smiles; (4) vicarious liability
as to Summerlin Smiles; and (5) negligence per s¢ as to Summerlin Smiles,”

B. THE EVIDENCE PRESENTED AT TRIAL.

During trial, the jury heard evidence that eventually resulted in the jury’s
verdict in favor of Plaintiffs and against Traivai and Summerlin Smiles.”

1. Testimony of Linhov Kostvukova,

The jury first heard testimony from Liubov Kostyukova (“Kostyukova™),
who was living in the same home with the Singletarys at the time of events of

this case.® Kostyukova testified to the first-hand observation of the symptoms

1[that Mr. Singletary was experiencing in April 2011 afier the extraction

procedure.” Kostyukova was also aware of the phone call that Ms. Singletary
made to Summerlin Smiles and Mr, Singletary’s eventual transport to St
Rose.”®
2,  Testimony of Ms, Sinoletary,
Ms. Singletary next testified of the pain that Mr, Singletary was in when

she saw him on the evening of the extraction procedure.”” She also testified of

2 AA 1:7-21.
* AA 10:1983-1987.
*AA 3:444,
> AA 3:450.
6 AA 3:452,
T AA 3:496.
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the later phone call to Summetlin Smiles, and her inability to get an
appointment without first waiting four to five days.™® Additionally, no one from
Summerlin Smiles offered to call back or consult with anyone else in the
office.”

3. Testimony of Cherisse Lesperance,

The Summerlin Smiles front office rmanager, Cherisse Lesperance
(“Lesperance”), testified at trial that patient complaints made over the phone
were given to a doctor or dentist present in the office to speak directly with the
60

patient.” On April 18, 2011, Lesperance recalls working at the Summerlin

Smiles office, although it was not a normal business day.®' Lesperance also

1 explained that Traivai did not schedule root canals, molar root canals, or hard

extractions because she was not expetrienced enough to do them and asked

another dentist to do the procedure.”
4,  Testimony of Dr. Joseph Baroukh,

At trigl, Dr. Joseph Baroukh (“Dr. Baroukh™) was qualified as an
infectious disease expert without any objection from Defendants.” After
explaining to the jury his own expert report summarizing the documents he
¥ AA 3:501.
¥ AA 3:513.

T AA 4:628,

1% AA 4:630.
% AA 4:652-653.
“ AA 4:692.
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reviewed, Dr, Baroukh testified that Mr, Singletary would not have died if had
been given antibiotics on April 17, 18, or 19, 201 1.% Dr. Baroukh commented
that the infection was severe and actually got into Mr. Singletary’s
bloodstream.”  The antibiotics could have stopped the progression of the
infection.®® Dr. Baroukh also stated his opinion to a reasonable degree of
medical probability.”

5.

Testimony of Dr, John Buchler,

At trial, Dr. John Buehler (“Dr. Buehler”) was qualified as an economics
expert without objection from Defendants.® Dr. Buehler concluded that the
loss of earnings because of Mr. Singletary’s untimely death was $§598,871 at the

69

6. Testimony of Dr. Andrew Pallos,
Dr. Andrew Pallos (“Dr, Pallos”) was qualified at trial as an expert in

general dentistry, without any objection from Defendants.”® Dr. Pallos outlined

for the jury his credentials and dental practice over the last 30 years, including

% AA 4:695.

6% }iiz
5 AA 4:698.

1% AA 5:858.

% AA 5:859.
® AA 5:895.
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many hundreds of tooth extractions,” In Dr, Pallos’ opinion, Mr. Singletary
died unnecessarily because the original infection could have been controlled.”
Dr, Pallos went on to testify that the commnon practice is to use antibiotics when
there is an infection, or to prevent an infection, even when there is minimal risk
of infections.” In fact, as Dr. Pallos testified, the risk of infection goes up
significantly if the dentist refuses to give antibiofics preventatively, at the time
of the procedure, by providing a prescription, or by following up.”

Dr. Pallos also testified regarding the required follow-up. He specifically
opined that it is a violation of the standard of care when a patient calls with an

emergency, and the dentist blames the patient for believing that there was an

1 lemergency.” Dr. Pallos reviewed x-rays and explained to the jury that a tooth

can die if it is attacked by bacteria to the point where the bacieria totally
destroys the internal nerves and blood vessels.” After further explanation, Dr.
Pallos explained that his testimony was based upon a reasonable degree of

medical probability and that Defendants fell below the standard of care.”

 AA 5:897.
 AA 5:900.
™ AA 5:901.

17 AA 5:904.

® AA 5:911.
7 AA 51918,
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Dr. Pallos also testified that the dentist who is licensed and treats the
patient is responsible for follow-up care to ensure that the patient recovers and
does not die.”® Additionally, it was below the standard of care for Summerlin
Smiles to give assurances to Ms. Singletary without really knowing if Mr,
Singletary had an emergency.” Dr. Pallos did not place any blame on Mr,
Singletary because he was given exéra strength Vicodin and was not completely
aware of his situation.¥

Outside the presence of the jury, but before cross-examination,
Defendants asked the District Court to strike certain portions of Dr. Pallos’

testimony. The District Court acknowledged that there was a factual difference

1 Ibetween the testimony given at trial and the deposition testimony.” The

District Court struck Dr, Pallos’ testimony on the limited topic of informed
consent, but required Defendants to cross-examine Dr. Pallos on their other

issues.®

B AA 5:927,
™ AA 5:931.

1% AA 5:933.

8 AA 5:952.
8 AA 5:954,
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C. DEFENDANTS’ ORAL NRCP 41(b) MOTIONS AT THE
CLOSE OF PLAINTIFFS® CASE.

After Dr, Pallos’ testimony, Plaintiffs rested, and Defendants made oral
NRCP 41(b) motions.® Traivai argued that there was no establishment of a
deviation of the standard of care as to her.”® Traivai also argued that she should
not be liable as an independent contractor.”” Summerlin Smiles joined in ihe
motion on the basis that there was allegedly no evidence that the person who
answered the phone was an employee of either Summerlin Similes or Lee.%
Plaintiffs summarized the testimony offered by Dr. Pallos and orally opposed
the oral motions.”

| After the presentation of the oral motions, the District Court asked the
court reporter to perform a word search of Dr. Pallos’ testimony.® The District
Court then quoted back Dr. Pallos’ testimony where he stated that his opinion
was based upon a reasonable degree of medical probability.”® The District
Court was unable to resolve the issue of the scope of Dr. Pallos’ statement that

his entire testimony was based upon a reasonable degree of medical probability,

8 AA 5:1011,
84}@4
 1d.

B AA 5:1012.

15 AA 5:1013-1015.

% AA5:1017.
¥ AA 5:1019.
Page [8 of 45
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even though Dr. Pallos used that phrase in his testimony.” Ultimately, the
District Court acknowledged that because of the competing factual information,
it was not permitted to grant the oral NRCP 41(b) motions since all reasonable
inferences had to be made in favor of Plaintiffs.*' Afier further discussion, the
District Court once again denied Defendants’ oral motions,”
D. THE JURY’S VERDICT AND SUBSEQUENT AWARDS OF
COSTS IN FAVOR OF PLAINTIFFS AND LEE.

1. The Jury’s Verdict in Favor of Plaintiffs.

After the case was submitted, the jury returned a verdict i favor of

Plaintiffs as to Traivai and Summerlin Smiles.”® The jury awarded Ms.

1 | Singletary $125,000 for past damages and $500,000 for future damages.™ And,

the jury awarded Gabriel $125,000 for past damages and $2,000,000 for future
damages.” Additionally, the jury awarded Ms, Singletary $60,000 for past loss
of probable support and $300,000 for future loss of probable support.”® The

jury also awarded Gabriel these same amounts for loss of probable support.” In

0 AA 5:1019-1033,
T AA 5:1033-1034,
%2 AA 5:1041,
7 AA 10:1983-1987.
% AA 10:1985.
*1d
% AA 10:1986.
g7 Id.
Page 19 of 45
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total, the jury awarded Ms, Singletary the sum of $985,000 and Gabriel the sum
of $2,485,000, for a total of $3,470,000. The jury also assigned the
comparative negligence as 50% to Trarvai, 25% to Summerlin Smiles, and 25%
to Mr. Singletary.”

2. The Separate Awards of Costs to Plaintiffs and Lee,

In posi-trigl proceedings, Plaintiffs moved for costs as the prevailing
parties againsi Traivai and Summerlin Smiles.” The retaxed amount of costs
awarded to Plaintiffs was $38,042.64."° With regard {o this award of costs that
was later vacated,” Plaintiffs® argument on appeal based upon a reinstatement
of the jury verdict requests that this award of costs also be reinstated.'™

Since Lee prevailed at trial,' he moved the District Court for an award
of costs.'™ However, Lee failed to separately file a memorandum of costs.'”
And, Lee was jointly represented by cownsel that also represented Summerlin

Smiles, which did not prevail. As such, it was impossible for anyone to know

 AA 10:1983-1987.
9 AA 10:1990-1999, 2139-2138.
W00 AA 11:2254-2260.

102 o 10 Wright, Miller & Kane, FEDERAL PRACTICE AND PROCEDURE, § 2668
at 213-214 (3d ed.}; see also Loomis v. Lange Fin, Corp., 109 Nev. 1121, 1129,
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how much of the $12,065.67 was allotted to each client.'® Yet, the District
Court simply estimated that half of the costs would be allocated to each client
and, therefore, awarded Lee the sum of §6,032.83."

E. DEFENDANTS’ POST-TRIAL NRCP 50(b) MOTIONS.

After the judgment upon the jury verdict was entered,'™ Traivai filed an
NRCP 50(b) motion for judgment as a matter of law.'”® Traivai argued that Dr.
Pallos’ testimony that was specifically stated to a reasonable degree of medical
probability only exiended to his opinion on iuforméd consent—which Is
precisely the issue the District Court denied because of the competing factual

issues at the close of Plaintiffs’ case.'"” Summerlin Smiles also moved for

1 fjudgment as a matter of law based upon NRCP 50(b) for the same reasons as

Traivai.'"!

Plaintiffs opposed both motions separately., Plaintiffs reminded the
District Court that it still had a duty to construe all the evidence in Plaintiffs’
favor if the NRCP 50(b) motion was treated as a continuation of Traivai’s prior

motion."? Plaintiffs pointed out that Dr. Pallos’ testimony where the phrase

196 AN 11:2180-2224.
197 AA 11:2246, 2247-2253; AA 13:2737-2741.
108 AA 11:2261-2266.
109 AA 11:2267-2446.
116 Id.
U AA 12:2447-1047,
U2 AA 12:2481,
Page 21 of 45
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“rgasonable degree of medical probability” is used is in the midst of a
discussion of all of the expert opinions offered.'” Plaintiffs also identified Dr.
Pallos’ expert affidavit attached to the complaint and his expert report, as
providing the requisite level of clarity for establishing the standard of care. ™

Plaintiffs’ opposition to Summerlin Smiles® NRCP 50(b) motion included
 [the same arguments as Hs opposition to Travai’s similar motion, and included
additional information demonstrating that Ms. Singletary had, in fact, called
Summerlin Smiles on April 18, 2011 to request help for Mr. Singletary.'”
Additionally, Plaintiffs filed a supplement, attaching this Coutt’s recent
advance opinion FCHL. LLC v. Rodriguez and arguing for the broad view of

15 After oral argument on the NRCP

the establishment of the standard of care.
50(b} motions, the District Court took the matter under advisement to issue a
written decision,'"”

In its Writtén, order, the District Court granted the NRCP 50(b) motions
|land dismissed Plaintiffs® case on the perceived difference between the legal
standard from this Court of requiring an opinion to be “stated” as opposed to

“based upon” a reasonable degree of medical probability.'*  Then, without

13 AA 12:2490-2491,

1 AA 1:24-28; AA 12:2514-2519.

5 AA 12:2528-2526.

1Y% AA 11:2577-2601.

U7 AA 13:2650-2677.

18 AA 13:2678-2690; see especially AA 13:2684-2685,
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1'% AA 13:2687-2688.

taking into account the other information presented at trial, the District Court
limited Dr. Pallos’ testimony to the interpretation that Defendants had proposed
at the close of Plaintiffs’ case.'” Although the District Court acknowledged
key holdings from this Court in Rodriguez and other earlier authorities, the
District Court, nevertheless, construed the holdings in favor of Defendants,™
Plaintiffs now appeal to this Court, seeking reinstatement of the jury’s verdict

and their award of costs, or alternatively, a new trial.

V9. LEGAL ARGUMENT
A.  THE DISTRICT COURT ERRED BY CONCLUDING IN
POST-TRIAL PROCEEDINGS THAT PLAINTIFFS’
EXPERTS WERE REQUIRED TO ARTICULATE IN
SPECIFIC TALISMANIC LANGUAGE AT TRIAL THE
STANDARD OF CARE TO A REASONABLE DEGREE OF
MEDICAL PROBABILITY.
The District Court erred by concluding that Plaindffs® experts were
required to articulate in specific talismanic language at trial the standard of care
to a reasonable degree of medical probability. Although the District Court

referenced this Coutt’s recent FCH1, LLC v, Rodriguez'*' case in the post-trial

dismissal order,”” the District Court disobeyed the relevant holding that “rather

than listening for specific words the district court should have considered the

19 AA 13:2685-2687.

11335 p.3d 183 (Nev. 2014).
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purpose of the expert testimony and its cettainty in light of its context.
Other courts reviewing similar standard of care and Hability issues have upheld
liability to the dentist or other medical professional.'?

1.  Nevada Law Does Not Demand the “Talismanic” Level

of Specificity that the District Comrt Required fo
Establish the Standuard of Care,

In is post-trial NRCP 50(b) dismissal order, the Disirict Court
specifically acknowledged this Court’s evaluative standard for allowing expert
testimony at trial.'®  Yet, the District Court chose to apply a talismanic
standard, looking for specific words, instead of evaluating Dr. Pallos’ testimony
and the related evidence. The District Cowt’s failure was reversible error.

In Banks v. Sunrise Hospital,'® this Court explained “that {a] testifying
physician must state to a degree of teasonable medical probability that the
condition in question was caused by the industrigl injury, or sufficient facts
must be shown so that the trier of fact can make the reasonable conclusion that

3127

the condition was caused by the industrial injury.

123 Rodriguez, 335 P.3d at (88 (citation omitted).

2 See. ez, Looney v, Davis, 721 So.2d 152, 158159 (Ala. 1998) (“[Dlespite
the fact that [the plaintiff] returned the following morning complaining of
continued bleeding, Dr. Looney still failed to discern her liver disease or that
she posed a bleeding risk.”),

125 AA 13:2687-2689.
126 120 Nev. 822, 102 P.3d 52 (2004).

7 1d., 120 Nev. at 834-835, 102 P.3d at 61 (citations and internal quotation
marks omitted).
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This Court later clarified the seemingly broad standard in Banks and held

in Morsicato v. Sav-On Drug Stores, Inc. that “the holding in Banks was not

intended to modify or change n any way the requirement that medical expert
testimony, regarding the standard of care and causation in a medical
malpractice case, must be based on testimony made (0 a reasonable degree of
medical probability.”*® Thus, this language from Morsicato already suggests
an evaluative approach to expert testimony, as opposed to the more stringent
standards adopted by ihe Disirict Court. But, another Hne in Morsicato states,
“We conclude that medical expert testimony regarding standard of care and

causation must be stated 1o a reasonable degree of medical probability.”'”* Yet,

1 fthe opinion does not explicitly hold that any “talismanic” language must be

stated in order to establish the standard of care—although, the District Court
reached this conclusion,”

Since Motsicato, this Court has decided several other cases on the issue
of establishing the standard of care by expert testimony. Althongh Hallmark v
Eldridge did not specifically comment upon Morsicato, it discussed the
admissibility of expert testimony.” In Williams v. District Coutt, this Court
reiterated the Morsicato standard for expert testimony on behalf of plaintiffs,

with respect to causation, that such testimony “must be made to a reasonable

128 121 Nev, 153, 158, 111 P.3d 1112, 1115 (2005) (emphasis added).

' 1d,, 121 Nev. at 158, 111 P.3d at 1116,

30 AA 13:2688.
31124 Nev. 492, 189 P.3d 646 (2008).
Page 25 of 45

MAC IS0 24374371

267



10081 Park Rua Drive
Lag Vopas, Nevada §9148
{7023 3826711 FAXS {7073 382,38 1¢6

MARQUIS AURBACH COFFING

R - e T - WL . TR N S B O ]

1 feertainty in lght of its context.

1% 335 P.3d 183 (Nev. 2014).

»* Williams does not specifically address the

degree of medical probability.
standard relevant to establishing the standard of care. However, Williams did
mstruct courts to review the competence and quality of the evidence to
determine its admissibility.™

More recently, in FCH1, LLC v. Rodrignez, ** this Court clarified some
of the language regarding the establishment of the standard of care by expert
testimony. In Rodripuez, commenting upon the standards in Hallmark,
Morsicato, and Williams, this Court held that “Hallwark’s refrain is functional,
not talismanic . . . Thus, rather than listening for specific words the district
court should have considered the purpose of the expert testimony and its
*I3% Despite recognizing this specific language,
the District Court determined that the phrase from this Court “purpose of the
expert testimony and its certainty in light of its context” was ambiguous and
somehow favored Defendants’ position on the alleged failure to establish the
standard of care.”™  Very simply, Rodriguez reiterated the developing

evaluative standard for expert testimony to satisfy the reasonable degree of

medical probability standards. In direct contradiction to this line of reasoning,

32 262 P.3d 360, 367 (Nev. 2011) {emphasis added; citation and internal
quotation marks omitted).

133 14, at 368 (citations omitted).
133 1d, at 188 (citations omitted).
S AA 13:2688.
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the District Court erroneously required Plaintiffs to establish the standard of
care by prohibited “talismanic” language. On this legal issue alone, the Court
should reinstate the jury’s verdict in favor of Plamtiffs,

2.  Other Courts Reviewing Standard of Care and Liability

Issues in Similar Cases Have Upheld @.iability to the
Dentist or Other Medical Professional,

Tn Line with this Court’s evaluative standard for establishing the standard
of care by expert testimony, other courts have reached similar conclusions. In

Looney v. Davis, the Alabama Supreme Court held that “despite the fact that

[the plaintiff] retumed the following moming complaining of continued

bleeding, Dr. Looney still failed to discern her liver disease or that she posed a

1 |bleeding risk.”"” Because of this factual scenario related to the dentist’s failure

to care for a patient following a tooth extraction, the Supreme Court commented
that the deniist’s position on the alleged lack of duty and causation was
“iitusory.”™® Moreover, it is a dentist’s duty to discover and treat an infection

139

resulting from tooth extractions.””” Looney also commented that even though

the patient was later cared for by attending physicians in a hospital, similar to

to the dentist’s negligence."*”

7721 80.2d 152, 158-159 (Ala. 1998).

IPEd, a1 159,

% Darling v, Semler, 27 P.2d 886, 887 (Or. 1933).
1401 ooney, 721 So.2d at 162163,
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Similarly, in Longman v. Jasiek,'" the Illinois Appellate Court
explained, “Where injury results from the surgeon’s refusal to continue
treatment through postoperative complhications as would another professional

i Longman

exercising ordinary skill and care, a cognizable claim arises.
involved postoperative complications from wisdom teeth extractions in which
the cowrt concluded ithat the patient’s abscess could have been treated if the

4 Additionally, the court was critical of the

dentist had actually seen her.!
dentist’s treating of other patients “on the very days when plaintiff’s telephoned
pleas were spumed.”'* In a later opinion from the Illinois Appellate Court, the

court reiterated that expert testimony is required to establish the standard of

1 |care on a more probably than not standard.™  The court also recognized the

standard that “a surgeon is required to continue to care for his patient until the
threat of post-operative complications is past,”™'*®

In summary, if the Court determines that Plaintiffs sufficiently
established the standard of care in the District Court, the Court should reinstate

the jury’s verdict in their favor.

M1 414 NLE.2d 520 (111 App. 1980).
192 14, at 523,

193 1d, at 523-524.

1414, at 524.

M5 Swaw v. Klompien, 522 N.E2d 1267, 1273 (Il App. 1988) (citation
omitted).

19 1d, at 1272,
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B. THE DISTRICT COURT ERRED BY CONCLUDING THAT
THERE WAS NOT SUFFICIENT EVIDENCE AND OTHER
INFORMATION IN THE RECORD TO SUPPORT THE
ESTABLISHMENT OF THE STANDARD OF CARE TO A
REASONABLE DEGREE OF MEDICAL PROBABILITY.

The District Court erred by concluding that there was not sufficient

evidence and other information in the record o support the establishment of the
standard of care fo a reasonable degree of medical probability. In dismissing
Plaintilfs’ entire case, the District Court relied heavily upon its interpretation of
the law. However, the District Court did not consider the entirety of the
evidence presented to the jury. As a matter of law, the District Court was not

permitted to weigh or ignore all the evidence presented to the jury: “In . . .

1 [deciding whether to grant a motion for judgment as a matter of law, the district

court must view the evidence and all inferences in favor of the nonmoving

par{y 94§47

1. The District Court Improperly Limited Its Review in
Post+Trial Motions to Only Some of the Kvidence and

Information Provided,

As a matter of Nevada law, a district court is not permitted to weigh or

evaluate evidence or other information when deciding motions under NRCP
50.'* The District Court explicitly recognized its limitations when ruling on

the NRCP 41(b) motions at the close of Plaintiffs’ case.” And, a motion for

Y7 Nelson v, Heer, 123 Nev. 217, 222, 163 P.3d 420, 424 (2007) (citations

{omitted).

(1965),

M AA 5:1033-1034.
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judgment as a matter of law made in post-trial proceedings requires the same

30 With respect to conflicting expert testimony,

limited standard to be applied.
even in the context of the establishment of the standard of care, courts have held
that “[wlhere the parties offer conflicting medical testimony regarding the
applicable standard of care and defendant’s breach of that standard, the jury is
uniquely qualified to resolve the conflict, and a judgment n.o.v. is pot
proper.”’™®" Thus, the District Court correctly denied Defendants” NRCP 41(b)
motions at the close of Plaintiffs’ case, but improperly weighed and evaluated

evidence in post-trial proceedings.'™

pA When All the Evidence and Information Presented Is
Considered, the Standard of Care Was Kstablished to a

Reasonable Depree of Medical Prohability,

If the District Court had properly deferred to the province of the jury as

the fact finder, it would have upheld the jury’s verdict based upon substantial
evidence, even as to the establishment of the standard of care by requisite
expert testimony, Dr. Pallos established the standard of care relevant to this

case throughout his entire trial testimony,'”

30 See NRCP 50(b); Dudley v. Prima, 84 Nev. 549, 551, 445 P.2d 31, 32
(1968) (“A motion for a judgment notwithstanding the verdict differs from a
motion for a new trial in that the court in considering a motion for a judgment
notwithstanding the verdict is not free to weigh the evidence.”) {emphasis
added and citations omitted).

1" See. e.0., Swaw, 522 N.E.2d at 1271 (citation omitted).

BAA 5:895.947,
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In Dr. Pallos’ opinion, Mr. Singletary died unnecessarily because the
original infection could have been conirolled.”™ Dr. Pallos went on to testify
that the common practice 1s t0 use antibiotics when there is an infection, or to
prevent an infection, even when there is minimal risk of infections.'® In fact,
as Dr, Pallos testified, the risk of infection goes up significantly if the dentist
refuses to give antibiotics preventatively, at the time of the procedure, by
providing a prescription, or by following up.'*

Dr. Pallos specifically opined that it is a violation of the standard of care
when a patient calls with an emergency, and the dentist blames the patient for

137

believing that there was an emergency. ~  After further explanation, Dr. Pallos

1 Jexplained that his testimony was based upon 2 reasonable degree of medical

probability that Defendants fell below the standard of care."™
Dr, Pallos also explained that the dentist who is licensed and treats the

patient is responsible for follow-up care to ensure that the patient recovers and

359

does not die.””  Additonally, it was below the standard of care for Summerlin

Bt AA 5:897.
55 AA 5:900.
156 AA 5:901.
57 AA 5:904.
18 AA 5:918.
B9 AA 5:927.
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1 {Furthermore, Dr. Pallos® expert report stated all his opinions “to a reasonable

11 AA 5:931.

Smiles to give assurances to Ms. Singletary without really knowing if Mr.
Singletary had an emergency.'®

Aside from his trial testimony, Dr, Pallos also opined in his affidavii
supporting Plaintiffs® complaini that Defendants fell below the standard of care,
stated o a reasonable degree of medical probability, for (1) failing to engage in
a proper inforimed consent; (2) providing misleading advice and failing to offer
Mr. Singletary an appointment for follow-up; (3) failing to treat the infection;
and (4) violating NRS 631.3452 based upon (a) failing to diagnose, (b) failing
to administer medicine or other remedies, (¢} failing to ensure the overall
quality of patient care, (d) failing to supervise all dental personnel.®
degree of medical probability.”'™

In essence, Dr. Pallos established the standard of care according to the
reasonable degree of medical probability in his trial testimony. Dr. Pallos’
expert affidavit attached to the complaint and his expert report both support his
trial testimony. Since the NRCP 30(b) motions were to be reviewed under the
same standard as the NRCP 41(b) motions, it was completely improper for the
District Court to deny the NRCP 41(b) motions for conflicting evidence, only to

later weigh and evaluate the evidence to grant the NRCP 50(b) motions.

1 AA 1:25-28.
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Therefore, after reviewing all the evidence relevant to the standard of care, the
Court should reinstate the jury’s verdict in Plaintiffs” favor on this related basis.
C. THE DISTRICT COURT’S CONSIDERATION OF
DEFENDANTS’ ORAL MOTIONS UNDER NRCP 41(b) AT
THE CLOSE OF PLAINTIFFS? CASE WAS PREJUDICIAL

AND WARRANTS ANEW TRIAL,

The District Court’s consideration of Defendants’ oral motions under
NRCP 41(b) at the close of Plaintiffs’ case was prejudicial. Although the
District Court denied Defendanis’ oral NRCP 41(b) motions at the close of
Plaintiffs” case, the District Court later pranted the post-trial NRCP 50(b)

motions because of the later availability of transeripts.'® Of course, since the

1 [jury had already been released, Plaintiffs were prejudiced by not being able to

present the additional evidence, if necessary, to support the jury’s verdict,'™

1. Plaintiffs atisfied the Test for Demonstratin

}’rez'ﬁd co as to the Post-Trial Dismissal Because of the
Favorable 21 ury Verdict.

According to Nevada law, prejudicial error is established “when}he

complaining party demonstrates that the error substantially affected the party’s

35165

rights. Stated another way, an error in the admission of evidence is

prejudicial if the error “so substantially affected [the complaining party’s] rights

163 AA 13:2678-2690,

See Cook v. Sunrise Hosp. and Medical Center, LLC, 124 Nev. 997, 1007,

1194 P.3d 1214, 1220 (2008) (stating that prejudicial error is established “when

the compiammg party demonstrates that the error substantially affected the
party’s rights”) (citations omitted).

1635 li
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that it conld be reasonably assumed that if it were not for the alleged etror [ ], a
different result might reasonably have been expected.”’®® By virtue of the
jury’s verdict favorable to Plaintiffs, and the District Court’s subsequent
dismissal, Plaintiffs have demonstrated that they were prejudiced by the late
evidentiary ruling after tial. In fact, the District Court acknowledged in itg
post-irial dismissal order, “Dr. Pallos’ testimony regarding standard of care and

causation . . . formed the basis for the [jlury’s verdict in favor of the Plaintiff]s)

alternative requested relief of a new trial.

2. Since the Sufficlency of the FEvidence Was Not
Determined Unfil Post«Trial Preceedings, the IDhstrict
Court Should Have Allowed a New Trial,

In the post-trial dismissal order, the District Court confessed that it had
reviewed the cases raised orally during the oral NRCP 41(b) motions and the
actual trial transcript more completely in granting the NRCP 50(b) motions,"®
Of course, if Defendants had filed written motions at the close of Plaintiffs’
case, and provided time for written oppositions from Plaintiffs, the District
Court could have made its post-trial ruling at the close of Plaintiffs” case. If the
District Court had ordered dismissal, Plaintiffs could have brought back Dr.
Pallos for rehabilitation or clarification of the District Court’s misconception of

the scope of his testimony made upon a reasonable degree of medical

1'% Beattie v. Thomas, 99 Nev. 579, 586, 668 P.2d 268, 273 (1983).

157 AA 13:2688.
1% AA 13:2684, 2690.
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probability. In fact, the Third Circuit Court of Appeals has explained that the
purpose of moving for a directed verdict before judgment notwithstanding the
verdict is to afford the opposing party an opportunity to cure defects in its proof
prior to submission of the case to the jury.'®

Because of the associated prejudice with an oral motion, some courts
have required a motion for judgment as a matter of law to be in writing and
filed: “In order to preserve a challenge to the sufficiency of the evidence to
support the verdict in a civil case, a party must make two motions. First, a party
must file a pre-verdict motion pursuant to Fed. R.Civ.P. 50(a).”"" Second, “a

party must file a post-verdict motion for judgment as a matter of law or,

1 alternatively, a motion for a new trial, under Rule 30(b)."""" A written motion

in the instant case certainly would have afforded Plaintiffs their procedural due
process and allowed the District Court to reflect upon the arguments and the

information presented before Plaintiffs suffered a forfeiture of their entire

, 868 F.2d 558, 562 (3d Cir. 1989).
70 Nitco Holding Corp. v. Bouiikian, 491 F.3d 1086, 1089 (%th Cir. 2007)
(emphasis added and citations omitted).

1 1d, (emphasis added and citations omitted),

172

A strict reading of Bouijikian would mean that an oral motion under NRCP

-141(b) or NRCP 50(a) is not sufficient to preserve error for a subsequent, written

NRCP 50(b) motion. Cf, Price v, Sinnott, 85 Nev. 600, 607, 460 P.2d 837, 841
(1969) (“A party may not gamble on the jury’s verdict and then later, when
displeased with the verdict, challenge the sufficiency of the evidence to support
it.”).
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Since Plaintiffs prevailed on Defendants’ oral NRCP 41(b) motions, but
later had all their claims dismissed, the District Court should have allowed a
new trial becavse the evidence was present, but it just had not been articulated
exactly the way the District Court wanted. Notably, the evidentiary ruling in
Morsicato caused this Court to order anew trial.'” Similarly, Hallmark ordered
a new trial limited to damages based upon erroneous evidentiary rulings.’™
Therefore, the District Court should have allowed a new irial, and, as an
alternative to reinstating the jufy’s verdict, Plaintiffs ask this Court to order a
new trial.

D. THE DISTRICT COURT ERRED BY APPLYING A

HEIGHTENED STANDARD TO PLAINTIFIS® CLAIMS
AGAINST SUMMERLIN SMILES, EVEN THOUGH SUCH
CLAIMS ARE ACTUALLY BASED UPON (QRDINARY
NEGLIGENCE.

The District Court erred by applying a heightened standard to Plaintiffs’
claims against Summerlin Smiles, even though such claims were actnally based
upon ordinary negligence. As a matter of law, none of Plaintiffs’ claims against
Summerlin Smiles were based upon medical or dental malpractice. Instead, the

claims were based upon professional or corporate negligence.'” As this Court

has stated, “[We] clarify that NRS 41A.071 only applies to medical malpractice

' Morsicato, 121 Nev. at 159, 111 P.3d at 1116.
7% Hallmark, 124 Nev. at 506, 189 P.3d at 655.
TTAA 12123
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ot dental malpractice actions, not professional negligence actions,””’® Since
Plaintiffs’ claims against Summerlin Smiles for (1) negligence; (2) corporate
negligence; (3) negligent hiring, training, and supervision; (4) vicarious
liability; and (5) negligence per se do not fall within the scope of medical
malpractice, it was reversible error for the District Court appfy the

heightened standard, especially after the jury’s verdict.”’

1.

Plaintiffs’ Claims Aeainst Summerlin Smiles Do Not Fall
ice, and the District

Court ri*éd f)z Agg'i'ving a Heightened Standard.
As a matter of Nevada law, this Court has held that “medical facilities

should be required to conform to normal standards of reasonableness under

1 |general principles of tort law when performing nonmedical functions.™ ™ This

Court recently clarified in Egan v, Chambers that professional corporations are
not subject to the affidavit requirement of NRS 41A.071 because such
corporations do not fit within the statutes that define medical malpractice,
including NRS 41A.009." As applied to the instant case, none of Plaintiffs’

claims against Summerlin Smiles were considered “dental malpractice” under

176 Boan v, Chambers, 299 P.3d 364, 367 (Nev. 2013) (overruling in part Fierle
v. Perez. 125 Nev. 728, 219 P.3d 906 (2009)).

7 CF, Jeep Corp. v. Mutray, 101 Nev. 640, 644-645, 708 P.2d 297, 300 (1985)
{(applying lower standards of proof for orcimary mr*ixgence claim not based

upon medzcai or dental maipractxce), superceded by statute on other grounds as
L Thitchener, 124 Nev, 725, 740--741, 192

Fam, Hosp,, 282 P.3d 727, 731 (Nev.

7 Fean, 299 P.3d at 367.
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ISummerlin Smiles,

NRS 41A.004 and NRS 631,075, which limits the heightened standards to
actual individuals, such as Traivai. Since Plaintiffs’ five claims against
Sumimerlin Smiles were largely non-medical in nature, they should have never
been subject to the heightened standard of a reasonable degree of medical
probability. Yet, this Court has clarified that even claims that are otherwise
medical or dental malpractice do not qualify for the heightened protections
when based upon professional negligence because professional corporations do
not fit within the statatory protections for malpractice. As such, the District
Court completely erred by applying the heightened standards of malpractice
claims to Plaintiffs’ claims against Swmmerlin Smiles.

2, Since Plaintiffs Prevailed Against Summerlin Smiles
U j the Heizhtened Standard. the Court Shouid

Reinstate the Jury’s Verdict Against Snmmerlin Smiles

or Alternatively, Order a New Trial,

According to Plaintiffs’ arguments presented in this appeal, they have

already prevailed against Summerlin Smiles under the heightened standard for
establishing a duty of care. Yet, even if the Court does not reinstate the jury’s
verdict against Traivai or Summerlin Smiles, or grant a new trial based upon the
prejudicial effect of the oral NRCP 41(b) motions, the Court should still grant
relief to Plaintiffs against Summerlin Smiles. The jury’s total verdict was
$3,470,000."°  The jury also attributed 25% of the comparative fault to

1 Thuys, the Court could simply reinstate the jury’s verdict

180 A A 10:1983-1987.

181d,
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