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DISTRICT COURT 
CLARK COUNTY, NEVADA 

~j.~· 
CLERK OF THE COURT 

ROBERT THOMPSON, ) 
) 

Plaintiff, ) 
) 

~. ) 
) 

EUTENE PORRECA, M.D.; DOES I through ) 
X, inclusive, and ROE BUSINESS ENTITIES ) 
I through X, inclusive, ) 

) 
Defendants. ) 

) 

INTRODUCTION. 

CASE NO.: A621658 
DEPT. NO. XXX 

ORDER RE: PLAINTIFF'S 
MOTION IN LIMINE TO 
EXCLUDE COLLATERAL 
SOURCE EVIDENCE 

On May 4, 2012, the Plaintiff filed a Motion in Limine to Exclude Collateral 

Source Evidence. The Defendant filed an Opposition on May 29, 2012, and the Plaintiff 

filed a Reply on or about June 18, 2012. This matter came on for hearing before Judge 

Jerry Wiese on Monday, July 2, 2012. The Plaintiff was represented by Michael Kane, 

Esq., and Dennis Prince, Esq. Defendant was represented by Laura Lucero, Esq. The 

Court heard oral argument on July 2, 20 I 2, and took the matter under advisement. 

Subsequently, the Court determined that NRS 30.130 mandated that the Attorney 

General's office be informed ofthe challenge to the constitutionality of a statute, and 

required counsel to provide the Attorney General's office with the relevant pleadings. The 

Attorney General's office responded initially, indicating that it would be filing a written 

brief, but that it did not request any further oral argument. Subsequently, the Attorney 

General's office indicated that it had no desire to file a written brief. 

This is an action for alleged medical malpractice arising from a laparoscopic 

appendectomy performed by the Defendant on or about August 7, 2007. It is alleged that 

Dr. Porreca fell below the standard of care by failing to identify the base of the appendix 

and failing to remove the full appendix. Plaintiff claims that only half of the appendix was 
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,1 removed, and the Plaintiff thereafter developed an infection, and required additional 

2 hospitalizations, medications, and procedures. 

3 FACTUAL SUMMARY. 

4 Plaintiff filed a Motion in Limine to Exclude Collateral Source Evidence, based 

5 upon the argument that NRS 42.021 is unconstitutional in that it violates the Equal 

6 Protection Clause of the Constitution of the State ofNevada. 

7 Plaintiff argues in his Motion, that NRS 42.021 discriminates based upon the 

8 classification ofplaintiffs. Plaintiff also argues that NRS 42.021 discriminates among 

9 those with insurance and those without insurance. Plaintiff suggests that this Court should 

10 apply an "intermediate scrutiny" analysis, and follow the case of Farley v. Engelken, 241 

11 Kan. 663, 740 P.2d 1058 (1987), in determining the constitutionality ofNRS 42.021. 

12 Plaintiff argues that NRS 42.021 is unconstitutional because it does not substantially 

13 further a legitimate governmental interest. Finally, the Plaintiff argues that this Court 

14 should apply the holding of Proctor v. Castel/etti, 112 Nev. 88, 911 P.2d 853 (1996) to the 

15 present case, and bar the admission of any collateral source of payments which have 

16 benefitted the Plaintiff. 

17 The Defendant asserts in his Opposition, that Plaintiff is claiming $217,075.14 

18 in past medical specials, of which he personally only paid $5,124.20 as co-pays and 

19 deductibles. The remaining $211,950.94 was paid in part by Plaintiffs various medical 

20 insurance policies. Defendant argues that NRS 42.021 was enacted by a 2004 initiative 

21 petition as a result of the medical malpractice crisis in the state of Nevada, and specifically 

22 allows the Defendant in a medical malpractice case to elect to introduce evidence of health 

23 insurance benefits paid as a result of the alleged injury. Defendant points out that NRS 

24 "42.021 does not require the jury to reduce plaintiffs damage award by the amount of the 

25 collateral source benefits.'t1 Defendant argues that NRS 42.021 is not subject to 

26 "intermediate scrutinyu but must be reviewed under the "rational basis test." 

27 

28 See Defendant's Opposition, pg. 4. 
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Defendant also states that Plaintiff failed to meet and confer as required by 
2 EDCR 2.47. 

Defendant argues that NRS 42.021 is presumed to be constitutional, and 

Plaintiff has failed in its burden to prove it unconstitutional. Defendant argues that the 

"rational basisn is the appropriate level of judicial scrutiny, as the statute does not bear on 

a fundamental right, suspect class, or quasi·suspect class. Defendant argues that NRS 

42.021 meets the "rational basis" test, as it is rationally related to legitimate governmental 

interests, which are: "to stabilize the cost of medical malpractice insurance, preserve 

access to health care, and stop the depletion of physicians in Nevada."3 Finally, 

Defendant argues that damages are not subject to an "equal protection analysis," and that 

NRS 42.021 is an evidentiary statute which does not require the jury to reduce the 

Plaintiffs damages. 

The 14th Amendment to the U.S. Constitution indicates that: 

No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the Iaws.4 

The Constitution of the State of Nevada also includes "equal protection, 

language as follows: 

l 

All men are by Nature free and equal and have certain inalienable rights among 
which are those of enjoying and defending life and liberty; Acquiring, Possessing 
and Protecting property and pursuing and obtaining safety and happiness. 5 

In all cases enumerated in the preceding section, and in all other cases where a 

This matter was not addressed at the time of the hearing on this Motion. This Court has no desire to 
determine which attorney is more credible with regard to this issue. Consequently, this Court detennines that 
ifthere was a failure to comply with EDCR 2.47, on this occasion, such failure was harmless. This Court will 
address the Motion on its merits, and not on a technicality, but suggests that both counsel comply with EDCR 
2.47 in the future. 

3 See Opposition, pg. 11. 
4 Tarango v. SIIS, 117 Nev. 444, 453, 25 P.3d 175 (2001), citing the U.S. Const. Art. XIV,§ 1. 
~ Constitution ofthe State of Nevada, Article 1, § 1. 
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general law can be made applicable, all laws shall be general and of unifonn 
operation throughout the State.6 

DETERMINING THE APPROPRIATE LEVEL OF SCRUTINY. 

In considering an "equal protection" challenge, the Court must first determine 

the appropriate standard of review. This Court's standard for examining an "equal 

protection" challenge, is the same as the federal standard. Thus, the proper standard of 

review depends on the classification to be considered, and the appropriate level of scrutiny 

to be applied to the affected interest. 7 

The highest level of scrutiny - strict scrutiny - is applied in cases involving a 

fundamental right or a suspect class. Under strict scrutiny, legislation shopld only be 

upheld if it is necessary to advance a compelling state interest, and it is narrowly tailored 

to achieve that interest. 8 

A lesser standard of review is required when the classification does not affect 

fundamental liberties. Under the lower standard, the rational-basis-test, legislation meets 

its burden of review as long as it is rationally related to a legitimate governmental interest. 

This lower standard generally presumes that the law is constitutional, and thus, the courts 

show deference to the legislation. 9 

An "intermediate level of scrutiny, has also been recognized by many courts. 

This level of scrutiny is ordinarily applied to matters dealing with gender or the 

illegitimacy of children.l0 

6 Nevada Const. Art. 4, § 21. 
7 Tarango v. Sl/S 117 Nev. 444,454, 25 P.3d 175, 182 (2001), citing Laakonen v. District Court, 91 Nev. 
506, 538 P.2d 574 (I975), and Gaines v. State, I 16 Nev. 359, 998 P.2d 166 (2000). 

1 /d 
9 I d., citing Sereilca v. Stale, 14 Nev. 142, 143-45, 955 P.2d 175, 179 (I 998), and Plyer v. Doe, 451 U.S. 
202, 219 n. 19, 225, 102 S.Ct 2382, 72 L.Ed.2d 786 ( 1982). 
10 Tarango v. SJIS 117 Nev. 444,454,25 P.3d 175, 182 (2001), citing Clark v. Jeter, 486 U.S. 456, 46I, 
108 S.Ct. 1910, 100 L.Ed.2d 465 (1988). The Court did not explain whether issues other than gender or 
illegitimacy would qualify for intermediate scrutiny, and they did not explain what "intennediate scrutiny" 
entailed. The only cases in which the Nevada Supreme Court has even discussed the "intennediate scrutiny" 
standard are University and Community College System of Nevada v. Farmer, I 13 Nev. 90, 930 P.2d 730 (1997); 
S. 0. C., Inc. v. Mirage Casino-Hotel, 1 1 7 Nev. 403, 23 P .3d 243 (200 l ); and Pohlabel v. State, 268 P.3d 1264 
(2012). In none of these cases did the Nevada Supreme Court apply the "intennediate scrutiny" analysis, nor did 
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1 It should further be noted that in performing an "equal protection" analysis, one ' 

2 of the things the Court must look at is whether ''all those similarly situated are treated in a 

3 like manner." 11 

4 The parties in the instant case have conceded that the statute at issue, NRS 

5 42.021 does not involve a "fundamental right" or a ''suspect class," and consequently, they 

6 have conceded that the "strict scrutiny" standard does not apply. The issue becomes 

7 whether this Court should apply the "rational basis" test, or the "intermediate scrutiny" 

8 analysis. 

9 CONSIDERATION OF NEVADA CASES DEALING WITH EQUAL 

10 PROTECTION CHALLENGES 

11 This Court must look to other cases decided by the Nevada Supreme Court, to 

12 determine what level of scrutiny should be applied to the subject analysis. In the majority 

13 of cases reviewed by this Court, it seems that the Nevada Supreme Court uses the "rational 

14 basis, analysis. This Court will undertake a review of various Nevada Supreme Court 

15 decisions, in an attempt to determine under what circumstances each of the levels of 

16 scrutiny are appropriate, and in an attempt to determine what level of scrutiny is applicable 

17 to the instant case, and the equal protection challenge herein. 

18 In the case of Flamingo Paradise Gaming v. Chanos12, the Court recently 

19 addressed whether the Nevada Clean Indoor Air Act violated the equal protection clause. 

20 The Court noted that "Equal protection allows different classifications of treatment, but 

21 

22 

23 

24 

25 

26 

27 

28 

the Court discuss how or under what specific circumstances it would apply. 
In Rainey v. Chever, 521 U.S. l 044, 119 S.Ct. 2411 (1999), the U.S. Supreme Court denied a Petition 

for writ of certiorari, but in the Order the Court seemed to indicate that an "intennediate scrutiny'' analysis would 
apply to a "gender-based classification." In Astrue v. Capato, 132 S.Ct. 2021, the U.S. Supreme Court held that 
under an equal protection analysis, an intermediate level of scrutiny is applied to laws burdening illegitimate 
children for the sake of punishing the illicit relations of their parents, because visiting this condemnation on the 
head of an infant is illogical and unjust. 

In University and Community College System of Nevada v. Farmer, 13 Nev. 90, 930 P.2d 730 (1997), 
the Nevada Supreme Court cited to Metro Broadcasting Inc., v. FCC, 497 U.S. 547, 110 S.Ct. 2997, 111 L.Ed;2d 
445 (1990). in which the Court held that the "intennediate scrutiny standard of review applies towards 
congressionally mandated benign racial classifications." 
11 Tarango v. SIIS 117 Nev. 444,456,25 P.3d 175, 183, citing Romer v. Evans, 517 U.S. 620, 631-35, 116 
S.Ct. 1620, 134 L.Ed.2d 8SS (1996). 
u 125 Nev. 502,217 P.3d 546 (2009). 
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1 the classifications must be reasonable."13 In the Flamingo case, the parties agreed that 

2 smoking did not involve a "fundamental right" or a "suspect class/' and consequently, the 

3 Supreme Court used a "rational basis" analysis. The Court did not even discuss the 

4 possibility of using an "intermediate scrutiny" analysis. The Court noted that "this court is 

5 not limited when analyzing a rational basis review, to the reasons enunciated for enacting 

6 a statute; if any rational basis exists, then a statute does not violate equal protection." 

7 Further, the Court indicated that "under a rational basis test, classifications must 'apply 

8 uniformly to all who are similarly situated, and the distinctions which separate those who 

9 are included within a classification from those who are not must be reasonable, not 

I 0 arbitrary. ,,4 The issue before the Court in Flamingo, involved the fact that the NCIAA 

11 applied to businesses that held restricted gaming licenses but not to gaming areas in those 

12 businesses that held nonrestricted gaming licenses. The Court held that there were a 

13 number of reasons why different treatment of the license holders passed equal protection 

14 requirements, and there were rational reasons for allowing the classification. 15 

15 In the case of Tarango v. SIJS, 117 Nev. 444, 25 P.3d 175 (2001), the Court 

16 addressed whether SUS's denial of vocational rehabilitation benefits to the claimant 

17 violated the Equal Protection Clause. Tarango could not substantiate his legal right to 

18 work with the appropriate immigration documents, so he fell into Congress' definition of 

19 an "unauthorized alien."16 The Nevada Supreme Court discussed the various levels of 

20 scrutiny which may possibly apply in an equal protection challenge, 17 and ultimately relied 

21 on the case of Plyer v. Doe, 18 and its refusal to acknowledge undocumented aliens as a 

22 
23 

24 

25 

26 

27 

28 

13 Flamingo Paradise Gaming v. Chonos, 125 Nev. 502, 520,217 P.3d 546, 559, (2009), citing State Farm 
v. All Electric, Inc., 99 Nev. 222, 225, 660 P.2d 995, 997 (1983), overruled on other grounds by Wise v. Bechtel 
Corp., 104 Nev.150, 166 P.2d 13\1 (19&8). 
•• !d, at 520, citing Arata v. Faubion, 123 Nev. 19, 161 P.3d 244, 248 (2007), and State Farm v. All 
Electric, Inc., 99 Nev. 222,225,660 P.2d 995, 997 (1983). 
15 !d., at 522. 
16 Id, at 450. 
17 Tarango, at 454-455. Note that although the Court discussed three separate levels of scrutiny, including 
an "intermediate level of scrutiny," the Appellant apparently argued that the standard of review should meet that 
of a "compeJJing state interest" (strict scrutiny standard), and the Court without discussing the possibility of an 
intermediate scrutiny analysis, applied the rationaJ basis analysis. 
II 457 u.s. 202, 102 S.Ct. 2382,72 L.Ed.2d 786 (1982). 
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1 suspect class. The Court noted as follows: 
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Appellant Tarango is an undocumented alien. Unauthorized entry into the 
United States is a crime. Consequently, the United States Supreme Court has 
stated that benefits may be withheld "from those whose very presence within 
the United States is the product of their own unlawful conduct." As a result, we 
conclude that SIIS's denial of appellant's vocational rehabilitation benefits was 
fairly related to a legitimate government purpose."19 

8 In Laakonen v. Eighth Judicial District Court, 20 the Nevada Supreme Court was 

9 asked to declare NRS 41.180 unconstitutional under the equal protection clause of both the 

10 U.S. Constitution and the Nevada Constitution. That statute indicated in part as follows: 

I 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Any person who as a guest accepts a ride in any vehicle, moving upon any of 
the public highways of the State of Nevada, and while so riding as such guest 
receives or sustains an injury, shall have no right of recovery against the owner 
or driver or person responsible for the operation of such vehicle. 21 

In discussing the application of the statute, the Court stated the following: 

NRS 41.180 statutorily bars an automobile 'guesC passenger from any recovery 
for injury attributable to negligent driving by his host. As a result, this statute 
denies a defmed class of persons, passengers who give no compensation for 
their ride who are injured by their host's negligence, the right afforded to other 
classes of tort victims to recover for negligently inflicted injuries. Laakonen 
argues that this establishes a discriminatory treatment which conflicts with the 

19 Tarango v. SIIS 117 Nev. 444, 456,25 P.3d 175 (2001), citing 8 U.S.C. § 1325(a), and Plyler, 457 U.S., 
at 219, 102 S.Ct. 2382. Note that the Court used the terms "fairly related to a legitimate government purpose," as 
opposed to "rationally related to a legitimate government interest." It does not appear that the Nevada Supreme 
Court intended to change the standard by using different words. It appears that "fairly" and "rationally" were 
used to describe the same term, and they seem to mean essentially the same thing. Likewise, a "government 
interest" and a "government purpose" seem to be terms that are interchangeable. Consequently, although the 
Court used different words than those customarily used in discussing the "rational basis" analysis. under an equal 
protection challenge, this Court does not believe that the Tarango case was intended to modify the "rational 
basis" test in the state of Nevada. 
20 91 Nev. 506, 538 P.2d 574 (1975). 
21 Laalconen v. Eighth Judicial District Court, 91 Nev. 506, 507, 538 P.2d 574, 575 (1975), citing NRS 
41.180. 
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equal protection guarantees of our State and Federal Constitutions. We agree.22 

The Court discussed the application of the 14th Amendment as follows: 

Article 4, Section 21, of the Nevada Constitution provides in pertinent part that 
'all laws shall be general and ofunifonn operation throughout the state.' The 
Fourteenth Amendment to the United States Constitution mandates that no state 
may 'deny to any person within its jurisdiction the equal protection of the laws.' 
Under Federal and State equal protection provisions, a state may single out a 
class for distinctive treatment on1f if such classification bears a rational relation 
to the purposes of the legislation. 3 

IO The Court cited to a California Supreme Court case24, in which the California 

II court held the California automobile guest statute to be unco~stitutional as violative of the 

12 equal protection clauses of the state and U.S. Constitutions. It noted that one of the 

13 justifications for the statute was the "protection of hospitality." The Court indicated the 

14 following: 
IS 

16 

17 

18 

19 

20 

21 

22 
23 

24 

25 
26 

27 

28 

The Nevada automobile guest statute produces the same discriminations found in 
the California statute. The justifications propounded in support of the Nevada 
statute are identical to those discussed in Brown. NRS 41.180 has been upheld in 
the past on the grounds that a generous host should be protected from suit by an 
ungrateful guest and that public policy is served by such a limitation. We can no 
longer accept the notion that there is a rational relation between promotion of 
hospitality and removal of liability for negligent injury ofanother.25 

In discussing the uhospitality" rationale, the Nevada Supreme Court stated the 

following: 

22 
23 

l4 
ll 

... The "protection of hospitality" rationale was found fatally defective since it 
did not explain why different treatment was accorded automobile guests from 

Jd., at 508. 
Jd., at 508. 
Brown v. Merlo, 8 Cal.3d 855, 106 Cai.Rptr. 388, 506 P.2d 212 (!973). 
ld, at 511. 
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all other guests; how the interests in protecting hospitality could rationally 
justify the withdrawal of legal protection from guests, nor does it take account 
of the prevalence of liability insurance coverage which effectively undermines 
any rational connection between the prevention of suits and the protection of 
h . 1' 26 osp1ta 1ty ••• 

The Court went on to state that it agreed with the Brown reasoning, as did the 

Supreme Court ofKansas inHenryv. Bauder, 213 Kan. 751,518 P.2d 362 (1974), that the 

'hospitality' argument does not provide a sufficient rational basis for a guest statute 

classification. 27 

Without expressly saying so, the Court applied a standard akin to the "rational 

basis" test, but required something a little more compelling, in finding the statute 

unconstitutional, when it stated its conclusion as follows: 

We conclude, therefore, that the denial of recovery for negligently inflicted 
injuries to those who by chance fall within the provisions ofNRS 41.180 does 
not bear a substantial and rational relation to the state,s purposes of protecting 
the hospitality of the host driver and in preventing collusive lawsuits. Such 
irrational discrimination cannot stand in light of the applicable constitutional 
standards. It is ordered that a writ of mandamus shall issue, directing the 
district court to enter an order of partial summary judgment, declaring NRS 
41.180 unconstitutional. 28 

In the case of State, Private Investigator's Licensing Board v. Taketa,29 the 

Nevada Supreme Court used the "rational basis" test. in finding that NRS 648.1405(4) did 

not violate the equal protection clause. The Court noted the following: 

The constitutionality of a state regulating occupational licensing is properly 
determined under a rational basis test. Under the rational basis test. a statutory 

26 Laakonen, at 512, citing to Lightenburger v. Gordon, 89 Nev. 226, 510 P.2d 865 (1973), and Brown v. 
Merlo, 8 Cal.3d 8~5. 106 Cal.Rptr. 388,506 P.2d212 (1973). 
27 Laakonen at 512. 
21 Laakonen at 514. Note that the Court required a "substantial and rational" relation, as opposed to the 
simple "rational basis." 
n 105 Nev. 4, 767 P.2d 875 (1989). 
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classification must be upheld if it rationally furthers a legitimate state purpose 
or interest. It need not reflect perfect logical consistency. 30 

The Court went on to hold that the State had a legitimate interest in maintaining 

the integrity of private investigation work, and that the trial judge erred in finding no 

rational relationship between the statute's "prohibition against entrusting to ex-felons 

duties the execution of which requires the utmost respect for the law and the State's 

legitimate interest in maintaining the integrity and lawfulness of private investigations."31 

In the case of Hamm v. A"owcreek Homeowners' Association, 124 Nev. 290, 

183 P.3d 895 (2008), the Nevada Supreme Court used the "rational basis, test in finding 

that NRS 38.310 did not violate equal protection rights. Under NRS 38.310, a homeowner 

was required to submit to mediation or arbitration before initiating a civil action in the 

district court. The Hamms argued that the statute violated their constitutional rights to a 

jury trial, and to equal protection under the law. The Court noted that the parties had 

options to choose binding or non-binding arbitration, or mediation, and under any 

circumstances, after such ADR had transpired, they had the right to initiate litigation in 

district court. As the Hamms had adequate legal remedies available to them, the Court 

concluded that NRS 38.310 did not violate their constitutional right to a jury triai. 32 

In the Hamm case, the Court addressed the equal protection challenge to NRS 

38.310, and acknowledged that "the first step in the equal protection analysis is to 

determine the appropriate standard of scrutiny to apply according to the rights infringed 

and the classification created. "33 The Court stated the following: 

30 State, Private Investigator's Licensing Boardv. Taketa, 105 Nev. 4, 767 P.2d 875, 876 (1989), citing 
Schware v. Bd Of Examiners, 353 U.S. 232,239, 77 S.Ct. 752, 756, 1 L.Ed.2d 796 (1957), and Massachusetts 
Bd Of Retirement v. Murgia, 427 U.S. 307,96 S.Ct. 2562,49 L.Ed.2d 520 (1976). 
31 !d. 
32 Hamm v. Arrowcreek Homeowners' Association, 124 Nev. 290, 300, 183 P.3d 895 (2008). Note that the 
Court did not address the right to jury trial in the context of the equal protection challenge, but the Court 
addressed the issues separately. The argument that the Hamms were denied the right to a jury trial, by the statute, 
was concluded by the Court without reference to any specific standard (rational basis, strict scrutiny, or 
intermediate scrutiny). 
11 Jd. at 301. 
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If fundamental rights are not infringed or a suspect class is not involved, the 
statute "will survive an equal protection attack so long as the classification 
withstands 'minimum scrutiny,' i.e., is rationally related to a legitimate 
governmental purpose." In this case, as no fundamental rights are involved, we 
apply the rational basis test to assess the constitutionality ofNRS 38.310.34 

The Court concluded that NRS 38.310 did not treat similarly situated 

individuals differently, because it required mediation or arbitration before civil actions 

could be initiated by homeowners or homeowners' associations alike, without 

classification. The Court further concluded that NRS 38.310's requirement of mediation 

or arbitration was rationally related to the legitimate governmental interest of assisting 

homeowners to achieve a quicker and less costly resolution of their disputes with 

homeowners' associations. Consequently, the Court concluded that the statute did not 

violate the equal protection clause.35 

In Garfinkel v. Second Judicial District Court, 36 the Nevada Supreme Court 

used the "rational basisn test, in holding that NRS 484.379(3)(h) which prohibits a person 

from driving with a marijuana metabolite content greater than 5 nanograms per milliliter 

of blood, did not violate the equal protection or due process clauses. The Court relied on 

its prior decision in Williams v. State,31 wherein the Court upheld NRS 484.379(3) against 

a similar attack. In that case, the Court had noted that "the Legislature, in constructing this 

per se statute, considered and rejected the arguments of those who claimed that the law 

'lacked a direct correlation between the prohibited drugs in a driver's system and 

impairment. "'38 

34 /d. at 301., ,citing Arata v. Faubion, 123 Nev. I 9, 23, 161 P.3d 244,248 (2007), and Scmyer v. Dooley, 
21 Nev. 390, 394, 32 P. 437, 438 (1893) (applying the rational basis test to a statute involving different treatment 
of property owners according to the amount of delinquent taxes they owed on their property.) 
35 ld, at 30 l. 
36 2010 WL 5275797 (Nev. 20 1 0). Note that this is an unpublished opinion, and consequently has no 
controlling effect, but it does provide this Court with some insight with regard to the Nevada Supreme Court's 
inclination with regard to what level of scrutiny is applied to different types of cases. 
37 118 Nev. 536, 50 P.3d 1116. 
38 Garfinkel, supra. citing Williams v. State, 118 Nev. 536,543,50 P.3d 1116, 1120-21 (2002) 
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1 In Aguilar~Raygoza v. State,39 the Court considered whether it was 
• 

2 unconstitutional to deny defendants who exercised their right to a jury trial, eligibility for 

3 the alcohol treatment diversion program set forth in NRS 484C.340. The district court 

4 determined that while there is a fundamental right to a jury trial for serious criminal 

5 offenses, there is no fundamental right to participate in the alcohol treatment diversion 

6 program provided for in NRS 484C.340. The Supreme Court noted that ''the district court 

7 analyzed NRS 484C.340 under a rational basis review, and found that the statute is 

8 constitutional because it does not significantly interfere with a defendant's fundamental 

9 right to a jury trial."40 The Court noted that "statutes are presumed to be valid," and the 

10 party challenging a statute bears a Hheavy burden," of proving a statute unconstitutional.41 

11 The Nevada Supreme Court cited to the Fourteenth Amendment to the U.S. 

12 Constitution, and noted that ''Equal protection of the law 'has long been recognized to 

13 mean that no class of persons shall be denied the same protection ofthe law which is 

14 enjoyed by other classes in like circumstances. "'42 The Court went on to conclude that "as 

15 a result ofNRS 484C.340, those who choose to go to trial are 'denied the same protection 

16 ofthe law which is enjoyed by other classes in like circumstances.' Because the statute 

17 does not penalize a defendant for exercising the fundamental right to a jury trial, it is not 

18 subject to strict scrutiny. And we conclude that the statute is rationally related to a 

19 legitimate governmental purpose. "43 

20 
21 

22 

23 

24 

25 

26 

27 

28 

39 255 P.3d 262 (Nev. 2011). 
Aguilar~ Raygoza v. State, 255 P.3d 262, 264 (Nev. 201 1). It should be noted that the Supreme Court 

indicated that the district court used a ''rational basis" review, but did not comment on the "rational basis" that 
the district court found. The Court noted that the district court found the statute constitutional because "it did not 
significantly interfere" with the defendant's fundamental right to a jury trial. This does not appear to be the 
appropriate analysis, even under the "rational basis" test. It appears that if the issue was interference with a 
"fundamental right to a jury trial," then the highest level of scrutiny- strict scrutiny-- should have been applied. 
•

1 !d., at 264. 

.w 

42 !d., at 267, citing Allen v. State Pub. Emp. Ret. Bd., 100 Nev. 130, 135,676 P.2d 92,795 (1984). 
43 !d., at 267. citing Allen, I 00 Nev. at 13.5, 676 P.2d at 795, and Arata, 123 Nev. at 1.59, 161 P.3d at 248 
(explaining the level of scrutiny that applies in the absence of impingement on fundamental rights or a suspect 
classification.) Note that the Supreme Court here explains why "strict scrutiny" does not apply, and why the 
Court used the "rational basis" analysis- because the Court found that there was no deprivation of the 
fundamental rigbt to a jury trial. 
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1 In Rico v. Rodriguez, 44 the Court considered whether the district court violated 

2 Araceli Rico's equal protection rights when it used her immigration status in making a 

3 chiJd custody determination. After several hearings and independent studies of the 

4 parents' living conditions, etc., the District Court found that it was in the children's best 

5 interest, to grant Rodriguez (the father) primary physical custody, based on his 

6 "employment, his ability to provide medical insurance and stable schooling, and Rico's 

7 immigration status. "4
' The Supreme Court noted that the district court "expressed deep 

8 concern about ... Rico's immigration status."46 In a subsequent hearing, the district court 

9 indicated that "Rico's immigration status was not the primary factor used in awarding 

10 custody, ... [but] was only part of the previous decision ... "47 The Court noted that 

11 "Under NRS 125 .480{ 1 ), '[i)n determining custody of a minor child ... , the sole 

12 consideration of the court is the best interest of the child."48 The Court held that "Since 

13 the child's best interests are paramount in custody matters, we conclude that a district 

14 court has the discretion to consider a parent's immigration status and its derivative effects 

15 as a factor in determining custody. "49 

16 In considering the equal protection argument, the Court stated the following: 

17 

18 

19 

20 
21 

22 

23 

24 

25 

26 

27 

28 

The threshold question in equal protection analysis is whether a 
statute effectuates dissimilar treatment of similarly situated persons. In 
analyzing alleged equal protection violations, the level of scrutiny that applies 
varies according to the type of classification created. Where a case presents no 
judicially recognized suspect class or fundamental right that would warrant 
intervention under a standard of strict scrutiny or where it presents no quasi· 
suspect class such as sex, illegitimates or the poor that would warrant 
application of intermediate level scrutiny, we analyze the challenged law under 
the rational basis test. A statute meets rational basis review so long as it is 
reasonably related to a legitimate government interest. 

But where a law contains no classification or a neutral classification 

121 Nev. 695, 120 P.3d 812 (2005), 
Rico, at 700. 
!d. 
/d. 
/d., at 701. 
ld 
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and is applied evenhandedly, it may nevertheless be challenged as in reality 
constituting a device designed to impose different burdens on different classes 
of persons. 

In this case, the statute at issue, NRS 125.480, is facially neutral. It 
creates no classifications and sets forth that child custody detenninations should 
be based solely on '1he best interest of the child." The policy behind NRS 
125.480 is to ensure that minor children have frequent associations and a 
continuing relationship with both parents . . . so 

7 Based upon the foregoing, the Court found that there was no violation of the 

8 equal protection clause. 

9 There are many other cases in which the Nevada Supreme Court has evaluated 

10 an alleged equal protection violation, but the above-referenced cases provide some 

11 indication that the Court favors the "rational basis" analysis. There are few, if any, 

12 Nevada Supreme Court decisions in which the Court used the "intermediate scrutiny" 

13 analysis. 51 The Court uses the "strict scrutiny" standard, only when posed with a suspect 
14 

15 
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24 
25 

26 
27 

28 

Rico at 703, citing Allen v. State, Pub. Emp. Ret. Bd., 100 Nev. 130, 135, 676 P.2d 792, 795 (1984); 
Tarango v. SJJS, 117 Nev. 444, 4S4, 2S P.3d 175, 182 (2001); Phelps v. Phelps, 331 N.C. 344, 446 S.E.2d 17, 21 
(1994); and NRS 12S.480(3)(a). This case is important as it relates to the present analysis, because it is one of 
the only Nevada Supreme Court cases which addresses when "intermediate scrutiny" may be applied. The Cowt 
indicates that when dealing with a "quasi suspect class such as sex, illegitimates, or the poor," the Court would 
apply an intermediate level of scrutiny. 

While this Court is not being asked to review the Rico case specifically, this Court must comment on the 
fact that it appears that the Nevada Supreme Court evaluated the statute itself, NRS 12S.480, as opposed to the 
manner in which it was applied by the district court. If we were to follow the Court's reasoning, if a custody 
determination was based in part on race, color, sexual orientation, national origin, etc., such determination would 
be upheld, since the statute itself is "facia11y neutral," and doesn't create any "classifications,. therein. Instead, it 
seems that the Supreme Court's consideration should have been whether the district court's determination was 
based, even in part, on Rico's immigration status, and if so, whether the "immigration status" of an individual 
creates a "class" which is protected under the equal protection clause. The Nevada Supreme Court's decision in 
Rico seems to indicate that "immigration status" is not a "protected class," and is a classification which can be 
considered by the court in determining child custody. Regardless of the mother's immigration status, she is still 
the mother of her children, and all other things being equal, it seems that her right to custody of her children 
should not be dependent on whether or not she is legally or illegally in the United States. The right to raise one's 
child is an innate right, and therefore, any action to deprive a parent of that right, should probably be analyzed 
under strict scrutiny. It seems that a different analysis is required than that undertaken by the U.S. Supreme 
Court in Plyer v. Doe, Supra. Additionally. it seems that a mother's right to custody of her children, is a 
"fundamental right" and any action to deprive her of such custody, should therefore require a "strict scrutiny" 
analysis. 
51 In Laakonen v. Eighth Judicial District Court, 91 Nev. 506, 507, 538 P.2d 574, 575 (1975), the court 
seemed to use something more than "rational basis," but something less than "intermediate scrutiny." They 
required the statute to have a "substantial and rational" relationship to the significant government interest. 
Additionally, in S.O.C., Inc. v. Mirage Casino-Hotel, 117 Nev. 403, 23 P.3d 243 (2001), the Nevada Supreme 
Court indlcated that "intermediate scrutiny" would apply in determining whether suppression of commercial 
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1 class or the alleged deprivation of a fundamental right. Finally, it seems that even in some 

2 cases where there is arguably a fundamental right at issue, or where there is arguably a 

3 suspect class at issue, the Nevada Supreme Court has still used the "rational basis" 

4 analysis. 

5 CONSIDERATION OF NEVADA SUPREME COURT CASES DEALING WITH 

6 MEDICAL MALPRACTICE STATUTES. 

7 The Nevada Supreme Court evaluated a prior statute dealing with medical 

8 malpractice in the case of Barrett v. Baird.s2 In that case, Barrett claimed that the statute 

9 requiring her to proceed through the medical screening panel was unconstitutional and 

I 0 violated her right to a jury trial, equal protection, etc. The Court cited to a previous 

11 decision wherein the Court stated that "The purposes of the screening panel are to 

12 minimize frivolous suits against doctors, to encourage settlement, and to lower the cost of 

13 malpractice premiums and health care."53 The Court held that NRS 41A.056(2) was 

14 "rationally related to those legitimate purposes."s4 The Court noted the following: 

15 
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28 

First, the provision attempts to minimize meritless suits against doctors by 
encouraging plaintiffs to carefully consider the likelihood of prevailing in court 
after at least four members of the screening panel - composed of three doctors 
and three members of the Nevada Trial Lawyers Association- have found "no 
reasonable probability" of malpractice. Second, the provision attempts to 
encourage settlement in two ways when a claimant is successful before the 
screening panel ... Third, by attempting to minimize meritless suits and 
encourage settlement, the provision attempts to "lower the costs of malpractice 
premiums and health care. "55 

NRS 41A.Ol6 provided that "No cause of action involving medical malpractice 

speech passes First Amendment muster. (Note that in the S.O.C. case, however, the Court did not perfonn a 
complete "intennediate scrutiny" analysis, but found that the commercial speech was not constitutionally 
~rotected.) 
2 Ill Nev. 1496, 908 P.2d 689 (1995). 

n Barrett v. Baird, 111 Nev. 1496, 908 P.2d 689 (1995), citing Jain v. McFarland, 109 Nev. 465, 471, 851 
P.2d 4.50, 4.5.5 (1993). 
$
4 !d., at 1 508. 

" Jd at 1408, citing Jain v. McFarland, 109 Nev. 465, 471, 851 P.2d 450, 455 (1993). 
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I may be filed until the medical malpractice case has been submitted to an appropriate 

2 screening panel. .. " BarreWs claim was not that her right to bring an action for the 

3 wrongful death of her husband was a "fundamental right" or that a "suspect classification" 

4 was involved. Barrett asserted that "there is no rational reason that the victims of medical 

5 negligence by physicians and hospitals be subjected to the burdens of the panel when 

6 injured patients of other health care providers are not."56 

7 The Nevada Supreme Court indicated that it would not overturn legislation 

8 uunless the treatment of different groups ~is so unrelated to the achievement of any 

9 combination of legitimate purposes that we can only conclude that the legislature's actions 

10 were irrational.' If any state of facts may reasonably be conceived to justify [the 

11 legislation] a statutory discrimination will not be set aside. "57 

12 The Court concluded that the application of the screening panel statute to 

13 physicians, hospitals and hospital employees, and not to other health care providers, was a 

14 "rational legislative choice." The Court noted that "evidence before the legislature 

15 demonstrated that physicians and hospitals were experiencing enormous hikes in 

16 malpractice insurance premiums; there was no such evidence concerning the insurance 

17 rates of other health care providers." Because the Court "could have concluded" that 

18 physicians and hospitals were more affected by the perceived malpractice crisis than other 

19 health care providers, the court found that the "rational basis" test was met, and there was 

20 no violation ofthe equal protection clause.ss 

21 

22 CONSIDERATION OF NEVADA CASES DEALING WITH THE COLLATERAL 

23 SOURCE RULE. 

24 Because the issue before the Court is the abrogation of the "collateral source 

25 

26 
27 

28 

Jdat 1509. 
j? Jd at 1509-15 1 o. citing Allen v. State Pub. Emp. Ret. Bd., J 00 Nev. 130, 136, 676 P .3d 792, 795-96 
(1984); Vance v. Bradley, 440 U.S. 93, 97, 99 S.Ct. 939, 943, 59 L.Ed.2d 171 (1979); and State ll. District Court, 
1 0 1 Nev. 65 8, 662, 708 P .2d 1022, 1 025 (1985). 
51 Id., at 1510. 
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