IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF THE KENT AND JANE ) Supreme CoRctifSoicy5-iled
WHIPPLE TRUST, DATED MARCH 17, 1969, ) District Court &3¢ R4 2936008525 a.m.
JANE WHIPPLE, CO-TRUSTEE Tracie K. Lindeman
(ERRONEOUSLY NAMED AS TRUSTEE), Clerk of Supreme Court
AND AMENDMENTS THERETO, JANE
WHIPPLE.
DOCKETING STATEMENT
CIVIL APPEALS

WARNER WHIPPLE, CO-TRUSTEE OF THE
KENT AND JANE WHIPPLE TRUST, DATED
MARCH 17, 1969, AS AMENDED,

Appellant,

VS.

JANE WHIPPLE, CO-TRUSTEE OF THE
KENT AND JANE WHIPPLE TRUST, DATED
MARCH 17,1969, AS AMENDED, AND JANE
WHIPPLE,

Respondents.
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GENERAL INFORMATION

Appellants must complete this docketing statement in compliance with NRAP 14(a). The purpose of the docketing
statement is to assist the Supreme Court in screening jurisdiction, identifying issues on appeal, assessing
presumptive assignment to the Court of Appeals under NRAP 17, scheduling cases for oral argument and settlement
conferences, classifying cases for expedited treatment and assignment to the Court of Appeals, and compiling
statistical information.

WARNING

This statement must be completed fully, accurately and on time. NRAP 14(c). The Supreme Court may impose
sanctions on counsel or appellant if' it appears that the information provided is incomplete or inaccurate. Id. Failure
to fill out the statement completely or to file it in a timely manner constitutes grounds for the imposition of
sanctions, including a fine and/or dismissal of the appeal.

A complete list of the documents that must be attached appears as Question 27 on this docketing statement. Failure
1o attach all required documents will result in the delay of your appeal and may result in the imposition of sanctions.

This court has noted that when attorneys do not take seriously their obligations under NRAP 14 to complete the
docketing statement properly and conscientiously, they waste the valuable judicial resources of this court, making
the imposition of sanctions appropriate. See KDI Sylvan Pools v. Woirkman, 107 Nev. 340, 810 P.2d 1217, 1220
(1991). Please use tab dividers to separate any attached documents.'

! Docketing Statement Revised December 2015

Docket 69945 Document 2016-10198



1. Judicial District: Seventh Judicial District Department: No. 1
County: Lincoln Judge: Honorable Steve L. Dobrescu
District Ct. Case No.: CV-0930015
2. Attorney filing this docketing statement:
Attorney: Nick A. Moschetti, Jr. Telelphone: 702-346-7300
Firm: BINGHAM SNOW & CALDWELL
Address: 840 Pinnacle Court, Suite 202, Mesquite, Nevada 89027

Client: Warner Whipple, Co-Trustee of the Kent and Jane Whipple Trust, dated
March 17, 1969, as amended.

3. Attorney representing respondents:

Attorney: Alissa Engler Telephone: 702-731-0000
Firm: JUSTICE LAW CENTER

Address: 1100 S. Tenth Street, Las Vegas, Nevada 89101

Client: Jane Whipple, Co-Trustee of the Kent and Jane Whipple Trust, dated
March 17, 1969, as amended.

Attorney: Alissa Engler Telephone: 702-731-0000
Firm: JUSTICE LAW CENTER
Address: 1100 S. Tenth Street, Las Vegas, Nevada 89101

Client: Jane Whipple



4. Nature of disposition below (check all that apply):

( ) Judgment after bench trial ( ) Dismissal:

( ) Judgment after jury verdict ( ) Lack of jurisdiction

( ) Summary judgment ( ) Failure to state a claim

( ) Default judgment ( ) Failure to prosecute

( ) Grant/Denial of NRCP 60(b) relief ( ) Other (specify):

( ) Grant/Denial of injunction ( ) Divorce Decree:

( ) Grant/Denial of declaratory relief ( ) Original{ ) Modification

( ) Review of agency determination (x) Other disposition (specify):
Denial of Motion to Compel
Arbitration

5. Does this appeal raise issues concerning any of the following?

( ) Child Custody
( ) Venue
( ) Termination of parental rights

6. Pending and prior proceedings in this court. List the case name and docket
number of all appeals or original proceedings presently or previously pending
before this court which are related to this appeal:

None.
7. Pending and prior proceedings in other courts. List the case name, number
and court of all pending and prior proceedings in other courts which are related to
this appeal (e.g., bankruptcy, consolidated or bifurcated proceedings) and their

dates of disposition:

None.



8. Nature of the action. Briefly describe the nature of the action and the result
below:

The Kent and Jane Whipple Trust, dated March 17, 1969, as amended (the
“Trust’™) required that when trustor Kent Whipple died {which occurred long ago)
that all Trust assets be divided between two sub-trusts, the A share (the surviving
spouse’s trust) and the B share (the remainder beneficiaries’ trust). Jane Whipple is
the surviving spouse and was to be the beneficiary of the A Share; the Trustors’
children were to be the beneficiaries of the B Share. Additionally, the Trust
required that both the A and B shares be administered by two co-trustees and that
all Trust actions be undertaken only with unanimous co-trustee agreement. The
Trust requires that any disagreement between co-trustees be submitted to
arbitration for resolution. Appellee Jane Whipple (“Jane™) is a co-trustee, as is
Appellant Warner Whipple (“Warner™). After Kent Whipple’s death, neither the A
or B Shares were funded, nonetheless, the Trust came to own numerous water
rights, and the Trust—allegedly—transferred those water rights to the Kent
Whipple Ranch, LLC (the “LLC”), which the Trust—allegedly—maintained a
majority ownership of. Jane has filed a petition for declaratory relief in the district
court seeking that the court issue an order declaring that the never-funded A share
is the legal owner of both the LLC and the water rights and that Jane Whipple
(apparently acting individually) has sole authority to manage and dispose of the
water rights. Co-Trustee Warner disagrees with both the filing of the petition itself
and the relief sought therein. Pursuant to the terms of the Trust, Warner (in his
capacity as Co-Trustee) filed a motion in the district court to compel arbitration,
which motion was denied.

9, Issues on appeal. State concisely the principal issue(s) in this appeal (attach
separate sheets as necessary):

Issue #1: Did the district court err when it held that only co-Trustee “acts” are
subject to arbitration under Section Ten of the Trust, which states, in relevant part:

The concurring vote of two (2) Co-Trustees shall be necessary for the
Trustees to act hereunder, when there are two (2) Co-Trustees. In the
event of a disagreement at any time when there are only two (2) Co-
Trustees, then the dispute shall be submitted to arbitration in
accordance with the Uniform Arbitration Act of the State of Nevada.

Issue #2: Did the district court err when it held that disagreements between co-
trustees regarding matters which can potentially be decided as a matter of law (as



opposed to disagreements regarding factual issues) are not subject to arbitration
under the Uniform Arbitration Act?

Issue #3: Did the district court err when it held that disagreements between Warner
and Jane regarding legal ownership of Trust water rights and the scope of Jane’s
authority to act therein are not subject to arbitration?

Issue #4: Did the district court commit an abuse of discretion by making findings
of fact in its order denying arbitration, even though at this stage of litigation
Warner has not filed any responsive pleadings with the court, there has not been
any admissible evidence submitted to the Court, and neither party has requested
any factual findings.

10. Pending proceedings in this court raising the same or similar issues. If you
are aware of any proceedings presently pending before this court which raises the
same or similar issues raised in this appeal, list the case name and docket numbers
and identify the same or similar issue raised:

None of which the Appellant is aware.

11. Constitutional issues. If this appeal challenges the constitutionality of a
statute, and the state, any state agency, or any officer or employee thereof is not a
party to this appeal, have you notified the clerk of this court and the attorney
general in accordance with NRAP 44 and NRS 30.130?

Not Applicable.
12. Other issues. Does this appeal involve any of the following issues?

( ) Reversal of well-settled Nevada precedent (identify the case(s))

( ) An issue arising under the United States and/or Nevada Constitutions

( ) A substantial issue of first impression

( ) An issue of public policy

( ) An issue where en banc consideration is necessary to maintain uniformity of
this court’s decisions

( ) A ballot question

If so, explain: Not Applicable.




13. Assignment to the Court of Appeals or retention in the Supreme Court.
Briefly set forth whether the matter is presumptively retained by the Supreme
Court or assigned to the Court of Appeals under NRAP 17, and cite the
subparagraph(s) of the Rule under which the matter falls. If appellant believes that
the Supreme Court should retain the case despite its presumptive assignment to the
Court of Appeals, identify the specific issue(s) or circumstance(s) that warrant
retaining the case, and include an explanation of their importance or significance:

Appellant is not aware of any reason why this case should not be assigned to the
Court of Appeals.

14. Trial. If this action proceeded to trial, how many days did the trial last?
Not Applicable.

Was it a bench or jury trial?

Not Applicable.

15. Judicial Determination. Do you intend to file a motion to disqualify or have a
justice recuse him/herself from participation in this appeal? If so, which Justice?

Not Applicable.
16. Date of entry of written judgment or order appealed from:
February 16, 2016.
17. Date of written notice of entry of judgment or order was served:
March 8, 2016.

Was service by:

( ) Delivery
(x) Mail/electronic/fax




18. If the time for filing the notice of appeal was tolled by a post-judgment
motion (NRCP 50(b), 52(b), or 59)

(a) Specify the type of motion, the date and method of service of the

motion, and the date of filing.

( YNRCP 50(b) Date of filing:
( YNRCP 52(b) Date of filing:
( YNRCP 59 Date of filing:

NOTE: Motions made pursuant to NRCP 60 or motions for rehearing or reconsideration may toll
the tune for filing a notice of appeal. See AA Primo Builders v. Washington, 126 Nev. ___,
245 P.3d 1190 (2010).

(b) Date of entry of written order resolving tolling motion: None.
(¢) Date written notice of entry of order resolving tolling motion was served:
None.
( ) Was service by:
( ) Delivery
( ) Mail

19. Date notice of appeal filed: March 08, 2016.
If more than one party has appealed from the judgment or order, list the date
cach notice of appeal was filed and identify by name the party filing the
notice of appeal: Not Applicable.

20. Specify statute or rule governing the time limit for filing the notice of
appeal, e.g. NRAP 4(a) or other:
NRAP 4(a)
SUBSTANTIVE APPEALABILITY

21. Specify the statute or other authority granting this court jurisdiction to
review the judgment or order appealed from:

(a)
( )NRAP 3A(b)(1) ( )NRS 38.205
( ) NRAP 3A(b)(2) ( ) NRS 233B.150
( ) NRAP 3A(b)(3) ( YNRS 703.376

(x) Other (specify): NRS 38.247(1)(a)




(b) Explain how each authority provides a basis for appeal from the judgment or
order:

NRS 38.247(1)(a) states: “An appeal may be taken from: (a) An order
denying a motion to compel arbitration.” The Nevada Supreme Court has affirmed
that this statutory language authorizes an interlocutory appeal. Mikohn Gaming v.
McCrea, 120 Nev. 36, 89 P.3d 36 (2004). The order appealed from denied a
motion to compel arbitration filed by Appellant Warner Whipple.

22, List all parties involved in the action or consolidated actions in the district
court:
(a) Parties:
Petitioners: #1 Jane Whipple, Co-Trustee of the Kent and Jane
Whipple Trust, dated March 17, 1969, as amended;
#2 Jane Whipple.

Respondent Warner Whipple, Co-Trustee of the Kent and Jane
Whipple Trust, dated March 17, 1969, as amended

(b) If all parties in the district court are not parties to this appeal, explain in
detail why those parties are not involved in this appeal, e.g., formally dismissed,
not served, or other: Not Applicable.

23. Give a brief description (3 to 5 words) of each party’s separate claims,
counterclaims, cross-claims, or third-party claims and the date of formal
disposition of each claim:

Jane primarily seeks an order from the district court declaring the A Share of the
Trust to be the owner of the LLC and/or water rights allegedly owned by the LLC
and that Jane Whipple has an absolute right to manage and sell all water rights
allegedly owned by the LLC.

Warner has not filed a pleading responsive to the Petition; however, he disagrees
with: 1) the filing of the Petition; 2) Jane’s claim that the unfunded A Share (rather
than the Trust as a whole) is the owner of the LLC and/or water rights; and 3)
Jane’s claim that she has exclusive authority to manage and sell the water rights.
Accordingly, Warner, pursuant to his position as co-trustee of the Trust and the
mandatory arbitration requirements in the Trust documents, filed a motion seeking
that all matters contained in the Petition be referred to arbitration as required by
Section Ten of the Trust.



24. Did the judgment or order appealed from adjudicate ALL the claims
alleged below and the rights and liabilities of ALL the parties to the action or
consolidated actions below?

() Yes

(x) No

25. If you answered “No” to question 24, complete the following:
(a) Specify the claims remaining pending below: All claims remain pending.

(b) Specify the parties remaining below: All parties remain in the case.

(c) Did the district court certify the judgment or order appealed from as a
final judgment pursuant to NRCP 54(b)?

() Yes
(X) No

(d) Did the district court make an express determination, pursuant to NRCP
54(b), that there is no just reason for delay and an express direction for the entry of
Judgment?

() Yes

(X) No

26. If you answered “No” to any part of question 25, explain the basis for
seeking appellate review (e.g., order is independently appealable under NRAP

3A(b)):

The order appealed from is an order denying a motion to compel arbitration, which
is independently appealable pursuant to NRS 38.247. The Nevada Supreme Court
has expressly held that such an appeal is interlocutory in nature. Mikohn Gaming v.
McCrea, 120 Nev. 36, 89 P.3d 36 (2004).

27. Attach file-stamped copies of the following documents:
» The latest-filed complaint, counterclaims, cross-claims, and third-party
claims:

Jane’s Petition is attached as Exhibit 1.
Warner’s Motion to Dismiss/Stay Petition and to Compel Arbitration
is attached as Exhibit 2.




» Any tolling motion(s) and order(s) resolving tolling motion(s): Not
Applicable.

* Orders of NRCP 41(a) dismissals formally resolving each claim,
counterclaims, cross-claims and/or third-party claims asserted in the action or
consolidated action below: Not Applicable.

+ Any other order challenged on appeal:

Order denying Motion to Dismiss/Stay Petition and to Compel
Arbitration, filed February 16, 2016 attached as Exhibit 3.

* Notices of entry for each attached order:
Notice of Entry of Order filed March 08, 2016 attached as
Exhibit 4.




VERIFICATION

I declare under penalty of perjury that I have read this docketing statement,
that the information provided in this docketing statement is true and complete
to the best of my knowledge, information and belief, and that I have attached
all required documents to this docketing statement.

Warner Whipple, Co-Trustee of the Nick A. Moschetti, Jr.
Kent and Jane Whipple BINGHAM SNOW & CALDWELL
Name of appellant Name of counsel of record

March 31. 2016 /s/ Nick A. Moschetti (signed electronically)
Date Signature of counsel of record
Nevada, Clark County

State and county where signed
CERTIFICATE OF SERVICE

I certify that on the é!gr day of M MC,C_/ , 2016, I served a copy of

this completed docketing statement upon all counsel of record:

( ) By personally serving it upon him/her; or

(X) By mailing it by first class mail with sufficient postage prepaid to the
following address(es): (NOTE: If all names and addresses cannot fit below, please
list names below and attach a separate sheet with the addresses.)

Alissa Engler, Esq.
JUSTICE LAW CENTER
1100 S. Tenth Street

Las Vegas, Nevada 89101.

Datedthi&ﬂﬁf day of MM"Q\, : 2016.
7 (e

égﬁ@zeé of Binghath Snow & Caldwell
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IN THE SEVENTH JUDICIAL DISTRICT COURT
LINCOLN COUNTY, NEVADA

In Re THE KENT AND JANE WHIPPLE
TRUST dated March 17, 1969, Jane Whipple,

Trustee, and amendments thereto, JANE
WHIPPLE,
Petitioner.
PETITIO C
(NRS 30.010 et seq.)

COMES NOW, the Trustee, JANE WHIPPLE, by and through her attorney of record,
MATTHEW D. CARLING, ESQ., of the Carling Law Office, PC, and moves this Honorable
Court for a Decree declaring the following:

L. That the Kent & Jane Whipple Trust dated March 17, 1969, remained in effect
in 1976 after the death of Kent Whipple;

2. That Jane Whipple is a trustee of the Kent & Jane Whipple Trust dated March
17, 1969;
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3. That the “A™ and “B* wusts of the Kent & Jane Whipple Trust dated March 17,
1969, were never partitioned and funded;

4, That water right Permit 79132 was transferred 1o the Kent & Jane Whipple
Trust dated March 17, 1969, and the transfer is valid and said permit is an asset of said Trust;

5. That water right Permits 28599, 55918, 55919, 55920, 79132 and Claim of
Vested right V-01394 were transferred to the Kent Whipple Ranch, LLC, by the Kent & Jane
Whipple Trust dated March 17, 1969, and the transfers are valid and said permits and claim are
assets of the Kent Whipple Ranch, LLC.

6. That this Count confirm the appraisal (in 1976 dollars) of the Kent & Jane
Whipple Trust dated March 17, 1969;

7. That the A trust (dba Jane Whipple F amily Trust; Jane Whipple Trustee and/or
Kent Whipple Trust; Jane Whipple Trustee) is the rightful owner of the Kent Whipple Ranch,
LLC and that Jane Whipple has an absclute right to manage, sell; water right Permits 28599,
55918, 55919, 55920, 79132 and Claim of Vesied right V-01394.

8. Therefore that the Kent & Jane Whipple Trust dated March 17, 1969, as the sole
owner of the Kent Whipple Ranch, LLC has and continues to have authority to manage, sell, to
otherwise convey water right Permits 28599, 55918, 55919, 55920, 79132 and Claim of Vested
right V-01394

This Petition is made and based on the pleadings and papers on file herein, the attached
exhibits and any arguments as may be presented at the hearing in this matter.
i1
it

1
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STATEMENT OF FACTS

1. Kent Whipple died on February 5, 1977.

2. Prior to Kent Whipple's demise he and his wife, Jane Whipple, transferred thejr
assets into the Kent and Jane Whipple Trust dated March 17, 1969 (hereinafier “the Trust™).
(Exhibit “1")

3. The Trust required that upon the death of either Kent Whipple or Jane Whipple,
the assets of the Trust be valued and partitioned into an A and B trust under the terms of the
trust.

4. The assets of the Trust were never valued nor was any transfer or partition of
the Trust made as of the date of death of Kent Whipple pursuant to NRS 163.002 er seq. To
date, the A and B trusts have not been partitioned.

5. An appraisal of the Trust assets has been requested with a value date of
February 5, 1977 by the American Real Estate Appraisal. (Exhibit “2*)

6. In March of 1991, approximately 15 years afier the passing of Kent Whipple,
the Trust filed applications with the State of Nevada, Division of Water Resources, Office of
the State Engineer (hercinafter “State Engineer”) for ground water in the common name of
Kent Whipple Ranch (Applications 55918, 55919 and 55920). The Trust paid the application,
permit and water right surveyor fees appurtenant to these applications. Prior 1o approval by the
State Engineer these applications were conveyed to the misnamed Kenmt Whipple Trust
pursuant to an unrecorded quit claim deed. (Exhibit “37)

7. On January 1, 2006, the Trust applied to the State Engineer for a change in the

point of diversion and place of use of a portion of water right Permit 55919 (Application

Page 3of 8
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73719) in the misnamed Kent Whipple Trust. Application 73719 was permitted by the State
Engineer on November 1, 2006. On December 28, 2009, the Trust applied to the State
Engineer for a change of point diversion and place of use of water right Permit 73719
(Application 79132) in the properly named Kent and Jane Whipple Trust dated March 17,
1969. An Affidavit of Identity was filed with the State Engineer’s Office acknowledging that
the Kent and Jane Whipple Trust, Kent Whipple Trust, and Kent Whipple Ranch, LLC, are one
and the same. (Exhibit “4”} The State Engineer’s Office accepted said Affidavit of Identity
and water right Permits 55918, 55919, 55920 and 73719 became vested to the Trust and
Application 79132 was subsequently permitted by the State Engineer on November 18, 2010,
in the name of the Trust, abrogating Permit 73719. (Exhibit ¥5™) Permit 79312 remains vested
in the Trus:.

8. On July 1, 2010, the Trust conveyed water right Permits 28599, 55918, 55919,
55920, 79312 and Claim of Vested right V01394 to the Kent Whipple Ranch, LLC. (Exhibit
“6™)

9. On January 12, 2015, the Kent Whipple Ranch, LLC, applied to the State
Engineer for a change in the point of diversion, place of use and manner of use of a portion of
water right Permit 55918 (Application 84692).

10.  On or about March 6, 2015, Betsy Whipple filed a Protest to Application 84692
stating that the “ownership of the well is questionable” and “all the assets are supposed to be in
the Kent Whipple Ranch Trust.” Additionally, through verbal communication with personnel
of the Division of Water Resources, Betsy Whipple claims that assets acquired {apparently
even if acquired 15 years after the passing of Kent Whipple) wonld be part of the “B” trust, of

which she was a remaindermen beneficiary. (Exhibit “7

Page4of 9
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23
24
25
26
27
28

I1. On June 3, 2015, pursuant to NRS 533.386, the Division of Water Resources
issued 2 letter to the parties informing them that the Kent Whipple Ranch, LLC's, application
(B4692) was being held from further consideration and that the ownership of water right
Permits 28599, 55918, 55919, 55920, 79132 and Claim of Vested right V-01394 are
considered questionable transfers of title of water rights until a court of competent jurisdiction

determines the conflicting claims to ownerships of the water rights.

II,

FIRST CAUSE OF ACTION

(DECLARATORY RELIEF NRS 30.030 and 30.040(1))

12, Petitioner incorporates paragraphs 1-11 above as if fully set forth herein.

13. NRS 30.030 states, “Courts of record within their respective jurisdictions shall
have power to declare rights, status and other legal relations whether or not further relief is or
could be claimed. No action or proceeding shall be open to objection on the ground that a
declaratory judgment or decree is prayed for. The declaration may be cither affirmative or
negative in form and effect; and such declarations shall have the force and effect of a final
judgment or decree,

14.  NRS 30.040(1) states, *Any person interested under a deed, written contract or
other writings constituting a contract, or whose rights, status or other legal relations are
affected by a statute, municipal ordirance, contract or franchise, may have determined any
question of construction or validity arising under the instrument, statute, ordinance, contract or
franchise and obtain a declaration of rights, status or other legal relations thereunder.

111

1
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15.  NRS 163.008 states that a trust created in relation io real property is not valid
unless it is created by operation of law or is evidenced by a written instrument signed by the
trustee, or by the agent of the trustee.

16.  The Kent Whipple Ranch, LLC, has made application for a change in usage of
certain Permits. Betsy Whipple has challenged that Application alleging that the Kent Whipple
Ranch, LLC, or Jane Whipple, as trustee of the Trust, does not have the authority to make such
an application,

17.  The State Engineer refuses to proceed with Application 84692 and that the
ownership of water Permits 28599, 55918, 55919, 55930, 79132 and Claim of Vested right V-
01394 are considered questionable transfers of title of water rights until a court of competent
jurisdic;tion adjudicates that claims set forth herein.

18.  Jane Whipple, the Petitioner, has never executed any documents creating an A
or B trust pursuant to the Trust.

19.  Jane Whipple, the Petitioner, has never executed any written instruments
conveying any of the Trust assets to an A or B trust.

L
EFRAYER FOR RELIEF

WHEREFORE, the Petitioner prays that this Court declare the following:

1. That the Kent & Jane Whipple Trust dated March 17, 1969, remained in effect in 1976
after the death of Kent Whipple;

2. That Jane Whipple is a trustee of the Kent & Jane Whipple Trust dated March 17,
1969;

i
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3. That the “A™ and “B” wusts of the Kent & Jane Whipple Trust dated March 17, 1969,
were never partitioned and funded;

4. That water right Permit 79132 was transferred to the Kent & Jane Whipple Trust dated
March 17, 1969, and the transfer is valid and said permit is an asset of said Trust;

5. That water right Permits 28599, 55918, 55919, 55920, 79132 and Claim of Vested
tight V-01394 were transferred to the Kent Whipple Ranch, LLC, by the Kent & Jane Whipple
Trust dated March 17, 1969, and the transfers are valid and said permits and claim are assets of
the Kent Whipple Ranch, LLC. .

6. That this Court confirm the appraisal (in 1976 dollars) of the Kent & Jane Whipple
Trust dated March 17, 1969;

7. That the A trust (d/b/a Jane Whipple Family Trust; Jane Whipple Trustee and/or Kent
Whipple Trust; Jane Whipple Trustee) is the rightful owner of the Kent Whipple Ranch, LLC
and that Jane Whipple has an absolute right to manage, sell; water right Permits 28599, 55918,
55919, 55920, 79132 and Claim of Vested right V-01394,

8. Therefore that the Kent & Jane Whipple Trust dated March 17, 1969, as the sole
owner of the Kent Whipple Ranch, LLC has and continues to have authority to manage, sell, to
otherwise convey water right Permits 28599, 55918, 55919, 55920, 79132 and Claim of Vested
right V-01394
117
Iy
1t/
it
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9. For any other relief deemed necessary by this Court
DATED this 31 day of August, 2015.

CARLING LAW OFFICE, PC

W D. CARLING, ESd.
vada Bar No,. 7302
1100 S. Tenth Street
Las Vegas, NV 89101
(702) 419-7330 (Office)
(702) 446-8065 (Fax)
Attorney for Petitioner,
JANE WHIPPLE
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VERIFICATION

STATE OF NEVADA )

COUNTY OF LINCOLN ; *

That under penalties of perjury the undersigned, JANE WHIPPLE, declares that she is
the Petitioner named in the foregoing Petition for Declaratory Relief, that he knows the contents

thereof, and that the same are true of her own knowledge, excepl as to those matters therein

alleged on information and belicf, and as to those matters, she believes them to be true.

J WHIPPLE

SUBSC D and §WORN 10 me

TATUM WEHR
Notary Pubiic, State of Nevada
Appointment No. 11-5145.1

VL v gt Expires iy 2. 2008
m

L W Wy
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WHIPPLE PAGE

{ _UPPLEMENTAL TRUST AGREEMENT ! '

THIS SUPPLEMENTAL TRUST AGREEMENT it entered intoc between
KENT WEIPPLE, also known as KENT O'NEIY, WEIPPLE, and JANE WHIPPLE,
algo known as JANE ELEARDR R. WHIPPLE, alsoc kncwn as BETTY JANE WH1PPLE,
his wife, hereinafter refesrad to as the “Trustors” or seﬁa:ately
as “Husband"™ and "wife® respectively, and XENT WEIFPLE and JANE
WHIPPLE, hereinafter jointly refersed to s the “Trustee®.
WEERBAS these Trustors entareﬁ into a Trust Agreement
Qated Mareh 17, 1963 and wish to hereby modify certain terms of
the trust, and ec modified to ratify, confirm and readopt said
tryst and all actions heretofore taken by the Trustors and Trustes.
Now THEREFORE, pursuant to the express powers reserved
in said Trust Agreement of March 17, 19695, the following amendments
and modifications are hereby made to said Trust Agreement:
FIRST: Article 7SIX": {d) is heraby amended 4o read
as follows:
"({d) Upon the death of either Trustor, the Trustee
ehall divide the trust estate into two (2) trusts,
hereinafter called Trust "A" and Trust “B", which
shall constitute separate tTusts and shall be held
and sdministered as such. At the Trustee's discretion
the assets of the trupt estate %0 be divided pursuant
bereto may be divided and allocated in kind, by undivi-
ded intexrest, by actwal division., or by any combination
of such methods of division.”
§§gg§gi' Article “SIX": (@) is hereby amended to read
as fdllows:
*[{e} There shall ba placed in PTrust "A":
(1) The 5“’222399 Trustox's share of the commnity
property subject to th;-:;;;; of this Trust.
{2) Outr of the other aszets subject to the terme
of this Trust, including the decedent's share of the

cominity property in this Trust and these received
VAUGHAN, HULL, MIARFIS! & MILLER, LTD.

APD IDANG ATITET
WLED, HEVADA 8000T
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by the Trus.se upon or by reason of the de. _q

of the first Trustor to die, the Trustee shall

add to Trust A the fracticnal share of eaid

aszets which is equal to the maximum maritial

deduction allowed for Faderal Estate 'ra.x‘ purposes

in the estate of said deceased Trustor, less the

value of all assets or interest which pags or have

passed Yo the surviving Trustor other than by the
terms of this Trusi, and which qualify for marisal
deduction in the estate of said daecedent.

{3} In making the computations and the alloca-
tions of proparty to Trust "A"™ reguired by the pre-
ceding paragraphs (1) and (2}, the determination of
the character and cwnership of property and the
value thereof shall be as finally establishea for
Federal Estate Tax purposes in safid decedent's
sstate. '

{4) All of the rest, residue and remainder
of the assets subject to the terms of this Trust
chall be ajllocated tc Trust "B"."

THIRD: As hereby amended and modified the Trust
Agreement dated March 17, 1969 made by the undersigned Trustors
and Trustee, and all actions of the Trustors and Trustees here-
undex to date is hereby ratified, confirmed, approved, agreed
to and said Trust Agreement as herein medified and amended shall
remain in full force and effect.

In WITNESS WHEREOF, we have hereuntc set our hands this
30th dey of Tanuary;. 1977. -

GRAW. HULL. MaRFist & pter, LTD.

ATTOARTYN AND COUSNSKLIORE
SR (RANG STRATT
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STATE OF NEVADA® |

( .
)} 8ss.
COUNTY OF LINCOLN )

On January 30, 1977, persopally appeared before me, a
Hotazy Public, KENT WHIPPLE and JANE WHIPPLE, his wife, who acknow-

ledged to me that they exacnied the abhove ingtrument.

/ ﬁ/ '_;;-';/{:ﬁféf

J4Cn E. HULL
Hotary ' 012« Fazvaf Nevala

T1xs Ctorny, Nevadt
=;e=uﬁuhnnzwmnmnmﬂl.nm

VAUGHAN. HMULL, MARFIS B RL_I.I:EH. LTD.

e AND
LS ARG STEEET
ELED, NCVARA K8EDY
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3

ma {RUST AGREEMFNT is entered . .to between mtr L
WEI?PLE alsc known as KENT O'NEIL WHIPPLE, and JANE WHIPPLE, also
known as JANE ELEANQ_R R, WHIPPLE, also known as BETTY JANE WHIPPLE
his wife, hereinafter referred to as the "Frustors”, or separately
as "Husband™ and ™iife" respeatively, and KENT WHIPPLE and JANE
WHIFFLE, hereinafrer jointly referred to as the "Trustee".

ONE; The Trustors, desiring to establish a Trust,

have assigned, transferred snd delivered, and by these presents
do assign, transfer and deliver to the Trustee a.ll.'. of the real
property and perseonal property of every nmature whatsoever belong-
ing to the Trustors, including, but not limited to, the property
deseribed in Schedule A" attached bhereto and made a part of this
Toust 'Agreent. Recaipt is hereby acknowledged by the ;rrust:ee
of the asssets enumerated in Schedule A", The Trustors may from
time to time add additional properties or policies of insurance
to this Trust by transferring such property or assigning such
policies to the Trustee, or bj;r causing the Trustee to be named as
beneficiary thereunder. In either case, such property and
policies of insurance, and their proceeds, shall’ be subject to the
terms and conditions of this Agreement. -
TWO: No consideration was nor will be given to or
by the Trustes for the conveyance or trausfer to him of any of
the Trust Estate. The Trﬁstee_accepts such title to the Trust
Estate as is conveyed or transferred to him hereundsr without
liability or responsibility for the condition or validity of such

title, and the Trust Estate has been or will be conveyed or trans-

ferred to the Trustee, IN TRUST, with power of sale, for the uses|

end purposes herein provided.
THREE: The Trustee aclmowledges that he may be named

as beneficiary uader insuranee palicies of the Trustors, and

agrees to hold the same and the proceeds thereof subjeet to the

0/ -
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1l conditions he ! 3 stare. B ;
' FOUR: The Trustee, upon being informed as to the
death of theinsured or the earlier maturity of any insurance
policies, shall receive the proceeds thereof and is hereby author-

2
3
4
3] dzed to execute the nacessary receipts and releases to the insur-
6} anee companies concerned.
7 FIVE: The Trustors raserve during such time as the
&)l Busband and Wife are both liviag the following rights and powers
8 to be exercised by them, without the consent or participation of
10l the Trustee or any beneficiary of this Trust » Including, withe

11| out limiting the generality, ‘the following rights and powers:

12 ) (a) The right to revoke this Trust, -or

13 by supplemental agreement to wodify the terms of

14 ' this Trust from time to time without the consent of
15 the Trustee, or any beneficiary, provided, however,
is . thet the duties, powers, and liability of the Trustee
17 hereunder shall not be substantially changed without
1z his written consent, Except as hereinafrer provided,
s - such powers of revocation and modificatien are per- °
20 sonal to the Txustors and shall not be assignable
2L nor acerue to any other person, nor shall they ex-
22 tend to their estates nor to theix legal representa-
23 tives, nor to any beneficiary named herein nor to

24 any other perscn. )

25 . (b) To receive or apply dividends, dis-

26 ability benefits, premium refunds, proceeds of

27 matured insurance policies, loan or surrender or

a8 commuted values or amy other sum due under any in-
29 surance policies contributed to this Trusc,

S0 (¢) To obtain and receive cash advances

31 or loans as may be advisable under any life insur-
52 ance policies eontributed to this Txust.

ABRIGHT n HEATON ! ~1 J/

Avmamcoia veeann L}
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'3

: (d) To exercise any &/ Oong or pﬁvileges
granted in any such policies or plans.

The rights and powers reserved in (&) through (d), inelusive, in

this Paragraph FIVE shall, except as hereinafter provided, cesase

upon the death of either Trustor, and thereafter this Trust shall,

be irrevocable and shall not ba subject to amendment or modifi-
cation,

SIX: All property now or hereafter subject ko this
Trust shall constitute the Trust Estate, and shall be held,
managed end distributed as bereinafter provided:

During the lifetime of the Trustors, tha Trustee shall
distribute the income and principal in the following manmer:

(a) The Trustee shall pay or reserve suf-
ficient funds to pay all expenses of management end
distribution of the Trust Estate, including the com-
pensation of the Trustee, all or any part of which
may, in the discretion of .the Trustee, be charged
either to income or primcipal of the ‘rrusc'Estate.

The remaining income ghall be and is hereafter referred
to as "pet income". .

- (b) During the lifetime of both of the
Trustors, the net income from the entire Trust
Estate shall be distributed to or for the use and
benefit of the 'I‘rustors. in monthly or other conven-
ient installments, but not less freguently than
annually, If at any time during the lifetime of
both of the Trustors, the net income shall be in-
adequate for the needs, comfort and pleasure of the
Trustors, or their descendants, the Trustee may, in
its discretion, pay to ox apply for the bemefiz of
sald beneficiaries, in addition to the payments of

income as hereinzbove provided, such amounts of the

. as, -
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2 Pri ! pel of the Trust Estate af, “e Trustele may

2 deem necessary foxr said purposes;

] (¢) If at any time during the period set

4 forth in sub-paxagraph (b) of Paragraph SIX, the

5’ Trustors shall be incompetent or shall in the

6} judgment of the Trusree be unsble for any other

‘?l ¥aason to act in their own behalf, the Successor

8}  Bo-Trustees may, in thair disecretion, pay to or
. 9I apply for the health, support, maintenance and
10 comfort of the Trustors, or their descendants,
11 in addition to the payments of income as herein-
12| above providad, such amounts of the prineipal of
13 the Trust Estate as the Successor Co~Trustees may

14 . from time to time deem necessary or. advisable for

15 - their use oxr benefit. : '

16 - - (d) Upon the death of either Tr;.zsmr, the
L7 Trustee shall segregate and divide the Truste
IB;F Estate into two trusts, hereinafrer called. Trust
18 A" and Tzust ¥BY, which shall constitute sepax-
20' ate truéts and shall be held and administered as

21 such, ' ;

22' (e) There shall be placed in Trust "A":

23 (1) The £ractional share belonging to
24 the surviving Trustor of the community proper-
-1 . ty subject to the terms of this Trust.

26 . {2) Out of the othar asssts subject to
2% - the terms of this Trust, including those re-
28 ceived by the Trustee upon or by reason of

29 . the death of the first Trustor to die, which
30 are eligible to satisfy the marital deduction,
31 the Trustee shall add to this Trust the frac-
32 ttonal share of zaid assets which is equal to

nnalen-rl-uu‘!'aa!l 0/ a. 7 A
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the maximum marital deq; tion alidwed for

Federal Estate Tax purposes in the estate of
gsaid deceased Trustor, less tha vaiue. of all
assets ox Interest which pass or have passed
to the suxviving Trustor other than by the
tetms of this Trust, and which are eligible
€0 satisfy said marital deduation.

(3) In weking the computations and the
allocations of propexty to Trust A" required
by the preceding paragraphs (1) and (2), the
determination of the character end ownership
of property and the value thereof shall be
finally established for Federal Estate Tax
purposes,

(4) ALl of the' rest, residue and re-
mainder of the agsets subject to the terms
of this Trust, including those received by
the Trustes upon or by reason of the death
of the first Trustor to die, shall be allo-
cated to Trust "B". E

.
]

PROVISIONS OF TRUST "A"..

(1) The entire net income from Trust "A" ghall
be paid to or applied for the bemefit of the surviving
Trustor in monthly or other convenient installments
during his or her lifetime, but in no event less
often than amaually.

(2) If the income is not adequate to maintain
the surviviﬁg Trustor in a wanmer similar to his or
her standard of living while living with the daceased
Trustor, the Trustee may pay to him or her, or apply

for his or her bemefit sc much of the principal of

- 4/! % Vg B AV
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] . k7 "rust as he mey, in his div etion, déem proper
2 ' or uecessary for that purpose, taking inte account
3 / any income available to him or her from other
4 { sources. The Trustee shall make such principal
8 disbursements to the surviving Trustor out of the
6 corpus of Trust "A" before making emy disbursements
7’ of principal to the surviving Trusror from Trust
8y npr. -
92 {3} In the event the Wife survives the
10] Husband:
2. ' (a) She shall have the power, exer-
12 cisable in all events and at any time or
13 from time to time after the Husband's
24 ) demise, to withdraw all or any part of
15 . the prineipal of Trust "A", and to require
16 the Trustee to distribute the same to her,
17 discharged of this Trust. Such power may
le be &ercised by written instruvment filed
.49 with the Trustee. There is further con-
20 ferred on the Wife, the absolute powexr to
21 ' distribute by her Last Will and Testament
22 the remaining assets of the Trust to any-
R3  one she chooses, ineluding her estate, her
341 . ereditors, or the ereditors of her estate,
25 ) (b) If and to the extent that the
26 Wife shall £ail to exercise such powers,
27 the principal and aserued and undistri-
28 buted net income of this Trust shall, upon
29 h;er demise, be transferred to and become &
50“ . part of Trust "B" and shall be held, admini-
s1 stered and distribured as is hereinafter
32 provided with respect to Trust "B", excepting

ACBALGICT W HEATON —fi Q/ 'R I
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however that the Truste. . its discrecion
may first pay out of the principal, the .
Wife's last 11lness end burial. expensas'pu;-“'.
Federal Estate Taxes, Nevada ’Inheritemce i
Tazes, and any gift taxes assessed againse
her estate, together with interest,
penalties, costs, Trustees' compensationm

and atl:orne_;,' fees, unless other adaquate
provisions shall have been made therefor.

(4) In the event the Husband survives the

(2) He shall have the power, exex-
tisable in all events and at sny time or
from time to time after the Wife's demise

. to withdraw all ox any pazt of the prin-

cipal of Trust "A", and to require the
Trustee to distribute the same to him,
discharged of this Trust., Such power may
be exercised by written instrument f£iled
with the Trustee. There is further con-
fexrred on the Husband, the absclute power
to distribute by his LastWill ax_xd Testament
the remaining assets of the Trust to any-
one he chooses, including his estate, his

creditors, or the creditors of his estate,

(b) If and to the extent that the
Husband shall fail to exercise such powexs,
the principal and accrued and undistributed
net income of this 'l’rust:' shall, vpon his

demise, be transferred to and become a part

Vg RV A -
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of Txust “"B" and shali'. . held, administered
and distributed as is hereipzfrer provided

{

with respect to Trust "', excepting, how-

ever, that the Trustee, in its discretion,

may first pay out of the prineipal, the

Busband's last illness and burial expenses,

Federal Estate Taxes, Nevada Inheritance

Taxes, and any gift taxes assessed against

his estate, together with interest, penalties,

costs, Trustees' compensation and atrormey
fees, unless other adequate provisions shall
have been made thersfor.

(5) The interests of the bemeficiaries in
Principal or income shall not be subject to claims of
hiz or her creditors, mor others, nor to legal process,
and may pot be volumtarily nor involuntarily alienated

nor encumbered,
PROVISICNS OF TRUST “a*,

(1) Upon the death of the first Trustor to
die, if the surviving Trustor shall be in want of
additjonal monies to maintzin himself or herself in
a manner similar to his or her standaxrd of living
at the time of death of the {mstor who died firvst,
taking iuto account any othex assets or income

available from other sources, ineluding the afore-

" said payments from Trust "&", the Trustee may, in

its sbsclute discretion, pay to ox apply for the
.»-—-'—"'-‘-".-. i

benefit of the surviving Trustor s¢ puch of the

income or principal from this Trust as the Trustee

may from time to time deem mecessary or advisable

4t —r————

for the health, support, maintenance and comfort

T .
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e

Py

~ of the surviving Trustor.

(2) Anything contained herein te the
contrary notwi't;hstand:‘mg » ¢ payment ghall be

-

made ty The “suxviving Trustor from i:he prin-

-~ -

o.ipal or income of Trust "B" until such time

as Trust A" is Subsnan::.ally exhausted both

e H—— b &

[P N —— T —— s —

as to prine:.pal an& :anome. At such time as

ey s Ameas

che income and princi.pal of. Trust A" is sub- Bl

A —— bt —— 4 = e

si:antially exhauste.d, tha net income of Trust

_____ T ety o,

”B" sha.ll ba pav.d ko !:he surv:.ving Trustor

A i —— e WA g —--

. &

_in monthly or ather convepz_ent installments

m— e @

dur:l.ng hi:s_ or her lifetime, but in o event

1&55 often than annually.
-—v‘""—

-

(3) Upon the death of the surviving
Trustor, the remaining assets of the Trust
shall be divided jnto as many separate trusts
as there are children of the Trustoxs living, >/
providing that if any such child be then de-~
ceased leaving issue surviving at the date of
such di;a'ision, such deceased child shall be
considered as living for the purposes of such
division, and in that event the Trustee shall .
set aside and distribute ong of such eqaai
shares to the issue of any such deceased child
per stirpes. Each of the Trusts thus estab-~
lished shall be administered as separate
Trusts, as hereinafter provided, but without
the necessity of the Trustee malking physical
division of the assets unless the Trustee
deems it necessary or advisable to do so. The

ascets set aside for rhe use and benefit of
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the -ustors® fssue shal), be hel  administered
and distributed as follows:

(a) The Trustee shall set aside
éne of such shares for eagh-of the Trustors*
children by right of repxesentaticn in a
scparate trust and shall distribute so much
of the net income derived therefrom as in
the sole discretion of the Trustee may be
deemed necessary or advissble for such
child's health, support, maintenance ox
education, including study at an institn-
tion of higher learning, or to commence a

business or profession, te or for the

. use or benefit of such child until he or she

attains the age of twenty-one (21) yeaxrs, and
any accumulated income not so required shall
be added to the principal of such share.
Thereafter, the entire net income firom said
share shel} be distributed quarterly to ox
for the use or benefit of such child wmcil
he ox she attains the age of twenty-five

(25) years, at which tize one-half (1/2)

of the then primcipal of soch share shall

be distributed to such child; and thereafter,
the entire net income £{om the balance of
the principal of sueh share shall be disf:i-
buted quarterly to ox for the use or beme-
fit of such child until he ox she attains
the age of thirty (30) years, at which time
the entire balance of the principal of such

share together with any undistributed income
therefrom, shall be distribured to such child.

A/

it |
l.f-
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(b) Upon the &l h of any. such
child before becoming entitled to receive
the whole of his or her share of the Trust
Estatae, the Trustee, afrer paying the ex-
penses of the last illuness and burial of
such deceased child, unless such expenses
shall have been paid or provided for apart
from this Trust,‘ shall distribute the en-
tire prinéipal of such share, or so much
thereof as then remains » together with auy
undistributed income thexefrom, to the then
surviving issue of such deceasad child per
stirpes, subject however, to the provisiops
of sub-paragraphs (a) and (b) hereof. If
such daceased child shall leave no such
issue then surviving, the same shzll be
added in equal portions to the shares then
held for the benafit of the other children,
and to those previously distributed thers-
from, excluding the share of each child
theretofore deceased as to whom then sur-
vies mo issue, but inecluding by right of
representation the issue of any deceased
child. If any portion of a share has
theretofore -been distributed, then a similar
portion of the added share shall likewise
be distributed.

{6) (a) If at any time during the life-
vime of both Trusrors, in the absolute dis-
eretion of the Trustee, any child or grand-
child. of the Trustors, or issue of such
grandchildren, should be in want of

o T
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;3 ) sdditional wonies for their health, supporg
2 . ‘ and maintenance, thez-.ustee may pay to or
3 apply for the benefirt of such individual such
4 apounts from the income or principal of the
s Trust Estate as the Trustee may from time to
6 time deem necessary or advisable for such
7 beneficiary's health, support, walntenance
8 or education, including study at an insti-
9 tution of higher learning.
10 (b) If at any time after the death
il of one Trustor, and during the lifetime of the
12 surviving Trustor, in the absolute discretion
13 of the Trustee, any child or grandchild of the
14 Trustors, or issue of such grandchild, should
15 be in want of additional‘ monies for theixr
16 health, support and maintenance, the Trustae
A7 may pay to or apply for the benefit of such
18 individual, such amounts from the income or
19 principal of Trusz “B" as the Trustee may
20 from time to time deem necessaxy or advis-
21 able, provided such payments do not jeopard-
22 ize the seeurity of the surviving Trustor,
23 (¢) If at any time after the death of
24 both Trustors, in the absolute discretion of
25 Trustee, any child or grandchild of the
26 ] Trustors should be in want o} monies for
27 their health, support or maintenance, or
28 to comnenca 2 business or profession, the
23 Trustee may pay to or apply for the bene-
30 fit of such individual, in additjon to
31 the payments hereinabove provided, such
32 mmounts from the principal of his or her
ALERISHT & HEATON 3:

il ~12- 4.
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r respective share of the -ust Estate, up to
the whole of said part, as the Trustee may
from time re time deam necessary or sdvisable
for such beneficiary's health, support, main-
tenance, or education, including study at an
institution of higher learning, or toc com-
mence a business or profession, or the
Trustee may in ite sole discretion during
any ealendar year pay to ox apply for the
benefit of such individuzl the greater of
the following amounts: FIVE THOUSAND DOLLARS
($5,000.00) or FIVE PER CENT (5%) of the
aggregete value of the Trust Estate set

. aside for such bemeficiary.

(5) The interests of beneficiaries in
principal or income shall not be subject to claims
of their creditors nor others, nox to legal process,
#nd may not be voluntarily nor involuntarily alien-
ated nor encumbered.

(6) Any other provisions hereof to the
contrary notwithstanding, umless terminated at am
earlier date under the foregoing provisions, all
Trusts created herein shall terminate at the expir-
ation of twenty-one (21) years after the death of the
last surviving beneficiary living on the date of
rhe execution of this Trust Agreement. If any Trust
created herein i: terminated by reason of the oper-

ation of this paragreph, the Trust as then existing

ghall go and be distributed to the persens then en-
titled to the income therefrom in the same propoz“tinns
in which they were receiving or were entirled to re-

celve said income.

1V
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SEVEN: To carxy out the purposes of this Trusr,
the Trustee is vested with the following powers in addition o

those now or heregfter conferred by law, affecting the Trust

> v B

gnd the Trust Eszates, subject to the provisions heretofore

5if set forth in Paragraph FIVE:

& (2) The Trustee shall have the power to
7 memage and control, invest aud reinvest, sell or
8 assign, the proceeds of such life insurance paliciea
9 and the funds of the Tyust Estate, in such invest-
10 ments as the Trustee may elect, and also in such
11 other investments as are hereinabove gpecifically
12 authorized. He ghall have the power to exercise
13 any Tight or option of subscription or otherwise
12 which may at any time be given to the holders of
a5 &ny securities of the Txust Estate,
16 {t) To manage, control, sell, convey, ex-
17 chemge, paxtition, divida, subdivide, improve, repair;
18 to grant options and to sell upon deferred payments;
19 to lesse for terms within or extending beyond the
20 duxation of this Trust for any purpose, including
21! exploration for and xemoval of gas, oil ot othexr
22l minerals; and to enter into commmity oil leases.
23I| (¢} To retain property and te invest, and
24 ) reinvest as provided by law from time to time ex-
25 isting.
28 {d) To borrow; to place, replace, renew,
27 or extend any encumbrances upon any real property;
28 end to institunte, compromise snd defend actions
29 -and proceedings. ' . y
30 (e} To partieipare in voting trusts, poolin,
311 ] - agreements, foreclosures, reorganizatioms, consoli-
32l . -

A7 .
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da’ " ng, mexgers, and ligquidat® s, and in connection
therewith, to deposit gecurities with and transfer
title and delegate discretions to any protective ax
other committee as the Trustee may deem advisable.

{(£f) Upon any division or partial oxr £inal
distribution of the Trust Estate, to partition, allot,
and distribute the Trust Estate in uvndivided interests
ox in kind, at valuations determined by the Trustee,
and to sell such property as the Trustee may deem
necessary to make division and distributicn.

(g8 To detemﬁle what 1s primcipal or
income of the Trust Estate and apportion and allozate
in bis discretion, receipts and expenses ss between
these accounts. Except insofar ag the Trustee ghell
exercise this discretion, mattexs relating to the
rights of beneficiaries among themselves as to prinei-
pal and income shall be governed by the provisions of
the Principal and Income Act from time to time ewisting.

(h) The enumeration of certain powers of
the Trustee ghall not limit its generzal powers, the
Trustee subject always to the discharge of its £idu-
eiary obligations, being vested with and having all
the rights, poﬂérs and privileges which an absolute
ownexr o the sape property would have.

(i) Upom the death of the first to die of
the Husband or Wife, or upon the death of any other
ﬂeneficiary, the expenses of last illness and burial,
and any estate, inheritance, succession or other
death taxes, duties, charges, or assessmenta, to- |
gether with interest, penalties, ¢osts, Trusteas'

compensations and attozmey fees, which shall become

due or be orcasioned by reason of the Trust Estate

A/
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0 1y interest therein being - :ludible for such
tax purposes, chall be paid by the Trustee owt of
his ox her share of the commmity property interest
in the Trust Estate, or his or her share of the
Trust Estate, as the case may be, unless other ade-
quate provisions shall have been made therefoxr. Any
such payments shall be charged to principal of the
share of the Trust Estate or the separate Trust so
included, .

(3) Upon the death of the last Trustcr to
die, all estate, inheritance, succession, or other
death taxes or duties (by whatever name called)
which ghall become due by reason of the Trust Eastate
o any portion thereof being includible for sush tax
purposes, shall be paid by the Trustee out of the
said deceased bemeficiary's Trust (the "A" Trust),

Any otb-er coests, including Trusrees' compensation

and attorney fees, which shall be due or be occasioned
by the death of the Trustoxs, or either of them, may
be pai:d by the Trustee'out of income ox principal
from either Trust “A" or Trust YB", imless other
adequate provisions shall have been made therefor.

(k) The Trustee shell bave full power
and azuthority to pay from the Trust Estate any other
taxes, charges or assessments for which the Trustee, the
Trust Estate ox any interest therein becomes liable,
gnd any such payments shall be made fxom and chaxged

to either income or principal of the Trust Estate

or any share or separate txust thereof; as the Trustee,: -

in its discretion, deems proper.
{1) The Trustee may n;ake such payments

directly or to a personal representative or other

Q.
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£ . iary, the Trustee may rel, vpon a written state-
ment of such fiduciary as to the amount and propriety
of such taxes, interest, penalties, and other costs,
and shall be under no duty to see to the application
of any funds so paid.

(w) ‘The Trustee shall sell assete from
Trust 4" tp Trust "B" or between the separate Truscs
or shares, zs may axist from time to time, on such
terms and at such faixr market values as the Trustee
mey determine. The Trustee may loan or advance
monies which are funds of the Trust Estate from azny
oue of rhe several trusts or shaxes to any of the
other trusts or shares a&s may exist from time to
time upon such terms, eonditions and security as
the Trustee may, in its discretion, determine to
be fair and re.asona:ble. ' .

(n) TUpon the death of either Trustor, the
Trustee may, within its discretion, purchase assets
from the estate of the deceased Trustor at a faix
value. The propriety of the purchase, the amount
of such essets purchased, and the ascertainment of
fair value shall be solely within the discretion of
the Trustee, and the Trustee shall incur mo liability
as a result of such purchase or purchases whethar

°_ o;;- not such assets constitute investments which may
ox;ciinarily-fﬁé-made by Trustees. At its discretion,

ﬁhe Trus::ée:may loan monies which are funds of the
Trust Estate to the estate of the deceased Trustor,
upon such -tg-';ms_ as the Trustee and tfhe personal
representa}:ive of the deceased Trustor may agree,

(o) The Trustee shall have the power to
budget the estimared income and expenses of the

.

PAGE 2B/2¢
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,

< st in such manmer as to eq .ize, A% far as
possible, periodic income payments Lo the .
beneficiarias,

(p) The Trustee shall not at aoy time be
required to make any accounting of the administration
of the Trust Estate ro any coukxt or public authority
whatesever. Any and all accounting shall be made

to the beneficiaries of the Trust or to the legal

O P =2 0 o ok W M

guardian or conservator of any beneficiary who

ot
Q

has not reached the age of majority, or who has

et
}..l

been declaxed incompetent,

-
)

(g) Fox the puxposes of allecation thereof

u
[+

batween the 'rrust:é, as hereinabove provided in

14 Paragraph SIX, for the purpose of determining

15 the nature and character of the prxoperty in the
18 event the Trust is rerminated or partially revoked
17 i and assets distributed to the Trustors, and for

1 | tax purposes, it is the express intent of the

i) Trustors, that in the event either of rhe Trustors
2 hereafter acquire any separate or commmity pro-

2 perty and trensfer the same to this Trust, said
221 separate or community property ehall retain its
23 status as separate or community property subsequemt
24 to the time it is transferred to this Trust. In

the event that any seperate 0Y community property
is at.any tipe hexeafter transferred out of the
Trust, it shall retain its charactexr as separate or
community property subsequent to being traasferred
out of the Trust.

EIGHT: The Trustors detclare that 8l property in

which they have an interxest or which srands in the name of KENT
32

A eI b HEATON |

WHIFPLE, a/k/e KENT O'NEIL WHIPPLE, and/oxr JANE WHIPPLE, a/k/s

” 2
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JANE ELEANOP . WHIPPLE, is wholly commu' ‘zy properlty under cne

1aws of the Stete of Nevada, ir:espective of the mammer in which
record title is held, or has been held prior to the transfer to
the Trustee under this 'I.‘rusti

NIRE: The primary purpose of this instrument is to
provide for the income bepeficiaries, and the rights and interests
of remaindermen are subordinate To that purpose. The provisicns
of this instrument shall be construed libexally in the intarests

of and for the benefit of the income peneficiaries.

TEN: Dpon the resignation, inability to act, or
death of JANE WHIPPLE, then KENT WEIPPLE shall act as the sole
Trustea. Upon the ras::.gnai:iun, jrebility to act, or death of
KENT WHIPPLE, then JANE WHIFPLR and KEITE MURRAY WHIPPLE shall
‘acr as Successor Co-Trustees. Upom -the resignation, imebility
to act, oxr death of both of the original Trustees, then KELIE
MURRAY WHIPPLE shall act as the sole Successor Trustee. Upon the
resignation, insbility to act, or death of KEITH MURRAY wnrm.z

then the FIRST NATIONAL BANK of NEVADA shall act as the Successor
A r————— ——R___/'
Trustee.

The individual Successor Co-Trustees shall be
enritled to compensation for their services, which shall be the
compensation normally charged by corporaté txustees under similax
circumstances. The i{ndividual Trustees named herein shall serva
without bond.

Each Successor Co~Trustes must &t all times be
fully informed of each and every official act performed by the
other Trustees and oust be furnished with an accounting of all in-
come, expenditures and petivities of the Trust at least qua.rterly
Each Co-Trustee at 2ll times shall have the right to examine any

and all Trust books of account, reports, files sud papers of ever

% 4.,
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1 neture whats er. Auy individual Co-'rr_' zee shall hsve the

2l right to demand a complete audit of thes Txust by an independent

3} fixm of Certified Public Accountents at the expense of the Tiust
4] at any time or from time to time, without the consent of the other
5]l Co-Trustees, and this power shall not be subject to arbitxation.

5 The zoncurring vote of twe (2) Co-Trustees shall be

71 necessary for the Trustees to act hereundex, when thare are two

88 (2) Co-Trustees. In the event of & disagreement at any time

9f when there are only two {2) Co-Trustees, then the dispute shall be
1o l suhm.’:.tt:ed to arbitxation in accordance with the iniform Axbicration
1 I Act of the State of Nevada.
12 ELEVEN: As used in this Trust, the singular shall be
13l deemed to include the plural, and the masculine, feminine, or
i4] neuter shall be deemed to include each of the orther two genders.
15 TWELVE: This Agreement has been delivered in the State
161 of Nevada. The laws of the State of Nevada ghall govern the

T «7|| walidiry and interpretation and administrarion thereof, notwith-

18| standing the residence in another jurisdiction of the Trustors or
18| of any other beneficiary hereunder. ;
go THIRTEEN: As used throughout this instTument, the
2L} rexm “issue" shall include any children of the Trustors, whe may
22 hereafter be born or legally adopted, and shell imelude children
23 adopted by any descandant and their descendants by birth or
24| agoption.
25 : IN WITNESS WHEREOF, we have hereunto set our hands this
26| /7 asy ot _Whncls , 1969.
27 TRUSTORS :
= xt,

29 USTE

30 ’ AR TP JANE E "

ai " WH WHIPPLE
a2 ; -

~RRIGIHT & NEATON | 43
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‘3]l STATE OF m?:?nm i . ‘.
e Cm OF CLARK
3 on this 17th day of March, 1969, bafore me, the umdex-
. 4]l signed, a Notary Public in and for said County and State, person-
5 ally appeared KENT WHIPPLE and JANE WHIPPLE, husband and wife,
6 known to me to be the persons desaribed in and whose sipnatures
7 ere subseribed to the within Trust Agraament as "TRUSTORSY, and
8 jointly acknowledged to me that they executed the sams freely
9 ‘and voluntarily and for the uses and puxposes therein mentioned.
10
e I o N DU - /ﬁw ggz 5 fi%’ &
i B Liade ety Dublc - Stte of ket § 914 Couney aad State
o B :’Yf:::xi; LOPARCO |
15
16
7
18

< ieeemm.
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Awnericay Rear Estate X PPRAISAL

BRENT VULLMEH, CERIENIGE G0N 28, APEe RN HOUMLLAR L AGELME R SEPA wica

Matthew Carling - Attorney August 2_20§5
51 East 400 North. Bldg |
Cedar City, UT 84720

RE:  Kent Whipple Estate
Whipple Ranch
Ash Springs, Lincoln County, NV
Total Acreage to be determined (Est to be approximately 500 acres)

Dear Mr. Matthew Carling.

Following is a standard Agreement for services and my proposal 1o complete the required appraisal werk on the above
referenced propenty. We are happy to offer this letter of engagement for the appraisal you have requested.

CONTRACT FOR SERVICES

This Agrecment entered inso by and between B. Kem Vollmer, hereafier referred 10 s the Appraiser. and Matthew Carling hercafier
referred to as the Contractor.

1) Apprajser agrees to provide a wntten Summary Report on the above refurapecd properts. The final eoncluded land Lepal
Descriptions and/or Assessor Parcels will be agreed upen by the Appraiser and the Contractor. This is estimated to
be in the range of 580 acres. The \aluation will aceount for the “as 1™ value of the property s of the date of valuation. The
scope of work s 10 mclude the appropriate approaches 1o value, w kich appear te be the Sales Commparison Approach for farm
and range land, watlh NO improvements The Water R ghis assoviated wich thes property, as of the effective date or
valuarion, are assumied 1y be adequats to unlize the property for tammng  tanching. There reportedly ix nat excessive water
rights, and thercfore. a water rights valuation will NOT be conducted.

2) The report will vonform with 1he requirements and the vode of Profexsional Conduct of USPAP It is understuod that the
appraisal is prepared for the sole and exclusive use of C onlractor. W require Appraiser’s witlen amhorization before
releasing the reports to any other pany. W conclude that 1o the best of our kaewledge. we have provided NO services on thes
propenty is the past § years,

The intended uscr of the appraisal report is Masthew Carding - Artorney for the Estate of Kent Whipple. The mtended use
of the report is for establishing market value for Esta ite Planning purposes. The wpe of valie (o be estimated is
MARKET VALUE as defined in USPAP. The legal property right appraised would he the Tee simple interest. The propeny

will be valued as of a retrospective date of February &, 1997,

3} Based on a preliminary revjew of the subject propenty. the fee W appraise the properties will be $3,000.00. it s anderstood
that the fee is not contingen or: anv values 1o be reported. We will furnish you with 3 digitally transmitied copies (i pdf
format) of the tinished appraisal reports. Hard Bound coptes citn be requested at an additonal foe of $50.00 per capy.




4

5

6)

7

)

9}

1

Contractor agrees to pay the appraiser tee as follaws: £3.800.80 upon cxcvunen of this agroemenit. Any remaining baiances
are due and payable prior (o release of the completed teponts. Execution of this agreement begins with the returp of a
signed copy of this agreement, the deposit fee, and any pertinent items in Scction 8 helow. The appraisal fee 1s mn no
way hased on the finat value csiimate of the appraised properties. and all sums heretn are due and payable. regardless of e
amouril of the fina) value estimate. Jtis agreed (Al any values o 1eponts can not be released uminl all fees gre paid i fall.

This Agreement does not include Appraiser 1o and Appraiser shall not be required to give westimony or 1o atend any public
heating in coun with reference to whe properties appraised: provided however. in the ovent Appraiser is subpoenaed or
otherwise commanded by lawful order or réquirement 1o gnve testimony or attend any public or private heaning because of
having prepared the 2ppraisal reports, Contractor agrees o Pay Appraiser $130.00 per hour for preparation and attendance at
such hearing, with a four hous mmmeis, plus expenses with the four hour mimtmunh tee of $600.00 paid prior to the

‘bgaring,

It is further agreed and understood that if any portion of the compensation or costs due 1o the gppraiser become delinguent.
the Contractor will pay late fees thereon at the rate of 10° per manth on the said amount from the due date unti paid. and
further zgrees to pay all costs of collection thereo!. including all reasonable attomey’s fees and court costs. Checks retumed
as not payable are charged a $% foe,

If Contractor desires 1w cancel this Agteement, written notice thereof shall be delivered o Appraiser, and Contractor shall pay
for all services 1o and through Appraiser-g receipt of the wntten notice of termination at the rake of $150.00 per hour.

Conwractor agrees to furnish a the request of Appraiser any nevessary information or documentation. in its possession or
aceess, relevam to the propeny beng appraised. These items could include, but are not linuted 10, warer rights certificate #'s
that apply 1o this property. copies of leases. rental income’expense statements, pro-formas. legal descriptions. detailed
consmuction costs and plans. 1f applicable. Ifthe propenty is curtently under vontraet to sell. Appraiser is to be provided a
copy of the contract including all addenda. Contractor shall proyvide the toregoing information and documentation te
Appraiser in comyunction with Contractor s wxecunon and retuer: of this Agreement to Apprawmer. and 43 s00n as reasonable
thereafier.

Appraiser does not mzke wamaniis of guarantees of any kand regacding the condition of the propornies. sufficiency of utle,
area and boundaries. mechanical and structural conditions of the tprovements. and with the agreement tha the appraisal
TEPOTLS represent APpraissr’s opinion of value only. without any warraniy that the properties will sell for fie appraised salue.
Conlractor agrees 1o indemnify Appraiser. its employees and agents trom a!! claims. suits and charges of any nature that may
arisc out of this Agreement.

Time is of the essence and Appraiser wili use diligence 1 completing this assignment within 2.3 week timy frame, starting
upen receipt of a signed cepy of this agreement and of the information and decuments set forth in sections #4 and #8.
Ttis undersiood that Appraiser relies on cenain wfonmation provided by others, mcluding Conwractor, and has no contrai over
the timely availability of such informat:on. 11 is agreed there will be no ine constiramis on the proper completion of the
appraisa| reparns.

Accepted by,

7B 2

B. Kent Yollmer
BKVollmera{iMail.Com

Codtractor Sign

Contracior Pnay
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BOB MmiEK . T ' o v
STATE OF NEVADA PEYER G. MORROS

R MICHAEL TUBNIPSEED, P&,
Sicte Enginesr

DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES '
Capitol Complex
123 W. Nye Lane
Carson Clty, Nevads 85710
(702} 687.4380
55918, 55919, 55920

Septembar 19, 1994

ATT: JAN BRADSHAW
- KENT WEIPPLE RANCE
/ EIKO NV 89017

Dear Ms. Bradshaw: ' )

Please be advised that Applications 55918, 55919 and 55920

have heen agsigned to show Kaent Whipple Trust as current owner of
record. -

This ass?i ent reflacts only the information that has besn
filed with this\office and may be subject to amspdment upon receipt
of additional documentation. .

If you bhave any quastions please contact this office at

{702) 687-4381,
)
Hydraulic Bngineer

MJR/pm
ce: Betsy Whipple R E C E | vV ED

Southern Nevada Branch Office

SEP 22 1594
Div. of Water

Bﬂﬂd‘luﬂc‘a-[&s\l’egas'w
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FILED
JUN 9 1994
STATE Gninzens OPrice
Form A29% QUITCLAIM DEED
THES QUITCLAIM DEED, Executed this 30th &yod December » 1993

fimpenty,to Kant Whipple Ranch
whose post offive sddrest 15 General Delivery, Hiko, NY 89017

oscodpaty: Kent Whipple Trust
whsc pot offiseaddrets 5 Generat Delivery, Hiko, HY 89017

WITHMESSETH, Thas the sid first perty, {07 goos considerssion aod for the sufm of
Ten Dollas (3 10,00 } paid by the sabd secoed party, the receipt whereof i3
hﬁymmwmmnﬂqﬂmﬁnmmmnﬂmmrw.aﬁh
mﬁmmu&ﬁﬂunﬁmmmmwmumwmmdm
and ifaoyeemenn snd spperiouenees Sty in the County of Lincoln Suzteof Kevada
towls  Appi{cation #55918

DCNRIDWRISNBD
RECENET

- ALG 2 8 7fhe
IN WITNESS WEEREOS, The soid fint party has signed and sealed these presents the dsy
and yous First shove unittse. i
Sigowd, veeled and deitvered tp prosace of:

S
mqu{-Pa-mA } »
- Cozaty of Las A\;?.J-J‘ - .
o JMWY P l‘t’t‘: Yefon me, é‘l"-‘r.e-f ™ G.-Wuj..'w ,
pparet Bedsy ko W) lanpp @ :
proved tisfaciocy cvidence] the persoals) whase
o ol s SIS & s iy oty s vty e ety

Slvhoriielr sothorizad od don by hivherfibeir signaturels} an the instroment the persee(s), or the
3 A ,., peted the ingtrument,

D I Sty o, rext b, BD) L ol Whmaks, £2d 0t wimtver dicipey s
luwra hhh-.mﬁlﬂ“ & ey i oo doabt s Remh fiata &1 yon puipere md -nﬁ?l:i
Ternes i B e D0 BRI, T WETICLY. KEPR or o Bad, W et o

s e trm lnaded o0 ST pEPHE




Porm A8 QUITCLAIM DEED

TBIS QUITCLADM DEED, Brecoted ts 30t dayef De:.ember L1503
fimpaty, 0  Kent Whipple Ranch
whowe post office sddress B Geperal Delfvery, Hikp, HY 89017
toecoodperty: Kent Mhipple Trust
mMeﬁuwmis Eanera] Detivery, Hiko, NY 890}17

wmmnmuuuumm for pood cxasldoration Xad for the sum of

Tan Ddlas($ 10,00 ) paii by o sxid socond paty, the receimt whersof iz

bereby aciowwtedgad, docs mmmmehimmhwmmm all e
mﬁhmmmmmmmmmmnmufwmgwwam

s appurtesinces there in 2 Coumy of  L{ncatn yBumeof Noyada
bwiﬁ Application # 56919

RECEIVED

. MIG2B7eH

IN WITNESS WHRREOF, The wld fint parry has signed azd malad theso presents the day
and year first shove weritien,

mmmmhﬁmq

stz of Silifornion } *

Covnzy of Lape Awgzlos

Ga Sombiory Y pefaeme, Gory O- Grempns .

Can W e
mﬂym:{u (umw’&ummdwmmeﬂmwummnmm1
Mbm within imstroment aod sckmowiedeed W we thit hoistefthey sxecuted the same by
mmmwwdmnwwmmmﬁ.cﬂ-

1%




Yorm A298 QUITCLAIM DEED

THIS QUITCLAIM DERD, Baecuted this 30¢€R dwol Becember .19 83
Gmpaty,o Kent Whipple Ranch
wimsa pot officeaddrens s General Delivery, Hiko, NY 89017
wscondparty:  Xant Whipple Trust .
whoso post office skl s General Delivery, Hike, HY B3017
‘That the sald firs| party, for good consideration ted for the mom of
Ten Doilare¢s 10.00 J pald by the =uid second party, the receipt whereof Is

beceby acknowladged, does herehy rensise, releass and quitclaitn anta the s34 second forever, all the
mmmﬁammwwﬁmmmhwmmrmmﬁmmm

rnd impravesonts and eppartenstres theretn in e Oty of  Lincoln +Sote of Hayada
to wit: Application 4 55920
DCHRARMIVBNSO
RECENVEDR
- AUG 2 8 201

IN WITNESS WHERRQF, The said first party has signed and sealod thioss presents the day.
and year first shove wyltten.

Signed, scaled and delivered in of:

State of &\ll-&#\“k } ]
Cozny of fewr Arafales .

O0n Ubwany y 537494 beforeme, Gort U Groua v ]
appezrod y Lo Wihipple
muuﬁmmmmhmamm)wuhmmmmm)
subseribed 1o the within instromen 16d acknowledged te me Ihnt beibethey saccuted thy s in
kisheaithetr sqborited capaciny(iss),

e sxratanoiity of
Y
Gravised W33 &'f{tl
w
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- Pt

AFFIDAVIT QF IDENTITY-REPRESENTATIVE

State of ﬂé”"d"

)
)

)

Comnty oféf?c"/f? )

bemgﬁtstdulyswomanhm!heroath.statesﬂm
Prirt Nezma

. Wonode Tre'ST—
(s)he is familiar with L4 andacknowledgesthar(s)hemone

; hﬁesamepmonas% who is also known as

a// £ Vipive 75 wmd__ Aoyt Wéfmﬁi@%‘é

 This instrument was scknowledged before me on BMAKAI oty J%rigmq
) Dan

Nams of Poason(s)
s—dgent o —Aerrf and e bhippte Trout
' Type of Autbcity, e.g. Officer, Traustee,ete,

Nmufpmymbehlfotwbammmww

Lohg it

Signente of noterial officer

—M&M&M_ﬁf-r

T[Ileaml.l'uk(ﬂpw)

My Commission E-Xplres:
oy Stamp Nov. 7. 260Q

Month, Day, Yesr
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Permit No, 79132

THE STATE OF NEVADA

PERMIT TO CHANGE THE PUBLIC WATERS OF THE
STATE OF NEVADA HERETOFORE APPROPRIATED

Name of spplicants KENT AND JANE WHIPPLE TRUST
Source: UNDERGROUND
Basln; PAHRANAGAT VALLEY
Manaer of Use: IRRIGATION
Period of Use: JEry tot tyBovmber3tt. 5! ¢ ’/3‘9
Priority Date: 10/01/2001 .

Sk

APPROVAL OF STATE ENGINEER

'I'hisis'toceutifythatlhaveexammadthefomgoingapplicaﬁm,mddn—hm'ebygramrhcsamc,
subject to the fallowing limitations end conditions: .

Tmapmitwchmgefhepo&mddivmhnmdphwofmofﬂ:emofmundugmmd
amuh&ﬁoﬁmg@d@a?«mﬂ?ﬂwhmmﬁwmmmmmmmm
saidPennit?S?l9udwitbthe_undemtmdingﬂ1atnooﬂlerrightswmesomcewﬂlbeaﬁ’eaedbythe
Changepmmedhﬂeia.‘l‘hswaﬂ-sha!lbeequippedwithaz-im:l:openingandau?ﬁa]izingmetermtbe
installed and maintained in the discharge pipeline neer the point of diversion and accurste messurements
mtbelmptofwatuplawdtobeneﬁeinluse.lhetmaﬁzingmetermmtbeinstaﬂedbﬁoremyuscuﬂhe
water begins or before the Proof of Completion of Work is filed. I the well is flowing, & velve must be
inslailedmdmaintaimadtoprevan'wasta.mgumceislocawdwiﬂ:hmmadesignatedbythc&am
Engincer pursuant 0 NRS 534.030. The State retains the right to regulate the use of the water herein
granted et any and all times.

nﬁspmﬂdoesnotmmdthepmmmcﬂghtofmgrmmdegmsonpubﬁqpﬁmm
corporate lands,

Tbewdlmustbesmledwimcemmgrmnmmgmmomwtmmtﬁnmgrmmdkvdm100
feat. .

The issuence of this permit does not waive the vequirements thet the permit holder obtain other
permits from State, Federal and local agencies.
) ‘Ihepointofdivmionandplaceofuseareasdmibedcnthesubmiuedapplication!osuppomhis

penmit,
(Continued on Page 2)




Permit No. 79132

Theamountcfwatm'tobeapprcpnatedshallbehmuedlothcammmtwhmhcanhcapphedm
beueﬁcxal - ot fo_es fee g ' -

Work must be prosecuted with reasopable diligence and proof of completion
of werk shall be filed on of before; November {6 2011
Water must be placed to beneficial use and proof of the application of water to

beneficial use shall be filed on or before: November _| & 2013

Map in support of proof of beneficial use shail he filed on or before: November _ _2_

IN TESTIMONY WHEREOF, 1, JASON KING, P.E.,

State Engineer of Nevada, bave hereunto set my hand and the
seal of may office, this { T day of November, A.D. 2010

L ze.
StatcEngihees

Campletion of work filed
Proof of beneficial use filed

Cultural map filed '
Certificate No. Tssued




~ AMENDED i _ 09139
APPLICATION FOR PERMISSION TO CHANGE POINT OF DIVERSION, MANNER .7

OF USE AND PLACE OF USE OF THE PUBLIC WATERS
OF THE STATE OF NEVADA HERETOFORE APPROPRIATED

THIS SPACE FOR OFFICE USE ONLY

Date of filing in State Bngineer's Office Dﬂ: 28 zmg

Cotrecied application filed JAN 1-1°201 Mzp filed JAN 112010

-
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BRIAN SANDOVAL

STATE OF NEVADA
LEQ DROZDOFF
Direclor
JASON KING, P.E,
State Engtrger
DEPARTMENT OF CONSERVATIbN AND RATURAL RESOURCES
DIVISION OF WATER RESOURCES
901 South Stewart Strect, Sulte 2002
Carson City, Nevada 89701-6250
[775) 684-2800 « Fax {775) 684-2811
January 6, 2015
Kent Whippie Ranch, LLC
Ms. Jane H. Whippte
HCR 6! Box 27
Hiko, NV 89017
RE: Water Rights Title
To Whom It May Concem:

. Please be advised that your Reports of Conveyance received on September 26, 2014, ate hereby
confirmed to update ownership of Permits as listed in the table below. These water rights are now in the
name of Kent Whipple Ranch, LLC, In addition, the following portion* of Penmit 55918 is now in the
name of Jane E. Whipple. Details of the penmits, itclading the current ownership. can be viewed
online. First, click on “Water Rights Database™: then *Permit Search”.

Permig g . . |Duty(afay - | Acres
55918 1.6864 396.80 79.36
255918 0.0136 3.20 0.64
55912 0.5300 123.50 24.70
‘135920 10060 152.60 3040

Also be advised that according to NRS 533.386 (2.), this confirmation of your Report of
Conveyance does not guarantes that a) the water right is in good standing with the office of the State
Engineer; orb)theanwmuofwaterrefemncedinttwnoticeorinthe:eponofconveyauceismeact\nl
amount of water that a person is entitled to use; and c) this is not a determination of ownership and that
only a court of competent jurisdiction may adjudicate conflicting claims to ownership of s water right.

This confirmation reflects only the information that hes been filed with this office and may be
subject to amendment upon receipt of additional documentation. The owner is responsible for notifying
the State Engineer's office of any change of address in writing. If you have any questions, call (775) 684
2829,

Sincerely,

,
1 o4 n Z&mﬁ/f(‘a

Dan Zampimmo

Engineering Technician IR

DZfsge
cc: Mr. Robert Coache, Hydrotech Consulting Services, LLC
SNBO
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March 3, 2015

Dan Rendles
Water Rights Specisiist |
deaﬂiﬁs!mnfwmaesoum
201 S, Stewart St. Sutte 2002
Carson Clity, NV 85701

Desr Dan, !

Enclased Is 3 copy of the Kent Whipple Ranch Trust which, according to my Fathers Attorney, all assets
Were supposed to be deeded into upon my Fathar's death in 1377, The supplemental trust sgreement

which was signed en January 30, 1977 sbout a week before my Father died ensured af) assats ware
placed into the trust.

MvSlsterandihweofdgfedaTlﬁemrdl!oﬂvtoﬂwmoutmme Boys are up do. Pmvery
dishearten my Brother Bret, would use Robert Coache as an agent to try to remove assets from the
trust. Robert Coache cusrently has S0 cotmis of eriminai money laundering still pending against him n
Clark Coumty regarding the Water Issue he was invelved with Tn Virgln Valley. {Sae attachment)

As soon as we have the results of the title search, we may have the Co-Trustee order an ausit of the
Trust and all the assats Involved with the Ranch and Trust. At this time, we will send 2 “repert of
mmevancanhﬁdmﬂlwmctmwrremmmdangesonailmewa!nrmetshthe'rrust.l hope it
Won't, hut this may lead to a fege ssue, especially if we find quick-clalim deeds wera designed to
remava assets from the trust legally. In addition, if you raceive a copy of the trust from Rebert Coache,
please forward it to me as | am Intarested to see if another trust was created. ’

Tharking you In advance for your attention to this matter.

.,.".,:"'- o
FRPLIER I S BT R




RIAN SANDOVAL STATE OF NEVADA

Govemar LEO DROZDOFF
JASON KNG, P.E.
Siate Evgineer
DEPARTMENT OF CONSERVATION AND NATURAL RESOURCES
DIVISION OF WATER RESOURCES
901 South Stewart Street, Suite 2002
Carson City, Nevada 89701-5250
{775} 684-2800 « Pax (775) 884-2811
h
June 3, 2015

Jane B. Whipple Betsy Whipple Keith Whipple
HCR 6! Box 27 1713 River Ranch Road HCR 61 Bﬁz
Hiko, NV 85017 Hiko, NV 83017 Hiko, NV 89017
Robent Coache, PE. John E. Marvel, Esg, Cody Whipple
Hydrotech Consulting Services Marvel & Marvel, Lid 7265 Dean Martin, Suite 170
4280 Noxth Tioga Way P.O. Box 2645 Las Vegas, NV 89118
Las Vegas, NV 85129 Elko, NV 89803
Lenard Smfth BryanReed Bret Whipple
Lenard Smith Land Survey . Reed, Inc Kent Whipple Ranch LLC
PO, Box 443 807 Avenue F 1100 S. Tenth Street
Caliente, NV 85008 Ely, NV 89301 Las Vegas, NV 59104

Re: Permit 28599, Permit 55918, Permit 55919, Permit 55920, Permit 79132,

Claim V01394 and Application 84692

Laslies avd Gentlemen:

T?nnbomqefamced?mﬁﬁ,whﬁwmimmdfwhimﬁmpmmmda&mﬂﬁgﬁmﬁmﬂw
Pahwanagat Lake Decree, all beﬁlgassociaaedwi:hﬂwKemWiﬁppleRamh,mundermiewformﬁom
rensons by the State Engineer's office. However, the issue of ownership of water rights associated with the
KethhippleRauchhasmmed&isﬁce&detmnheﬁmtﬂnmlatedmﬁaclnhnhgowmmlﬁpmdwsort
cutthisnmﬂepﬁortoﬂ:eSiateEngimertaldngnnyﬁmhermdmmgnmm title to or changes of water rights

associated with the ranch,

Nevada Revised Statite § 533,386 provides that if, from the conveyance doctments or ather information in
the Office of the State Engincer, it sppears to the State Engineer that there is a conflict in tke chain of title, the State
Engineer shall rgject the report of conveyance and remm it to the person who submitted it, together with an
explanation that a conflict appears to exist in the chain of titfe; and @ notice stating that the State Eagineer will nat
take further action with respect to the report of conveyance until 3 court of competent jurisdiction has determined
the conflicting claims to ownership of the water right and the determination hss become final or uniif a final
resolution of the conflicting clims has otherwise occurred. The nofice must also nclude a stelement of the

provisions of subsection 5. Subsection 5 provides that:




Jane E. Whipple et al
Permit 28560+
Jume 3, 2015
Page2of 3

The State Engineer shall not consider or treat the person to whom:
(2) An application or permit to appropriate any of the public waters:
{b) A certificate of appropriation;
Eg; An ndjt;ii:fd or unadjudicated water right; o

An applicarion or permit 1o change the place of diversion, manner f use
i m:_wayed as the owner or bolder of the a!;plieaﬁon. rigl:t’.n' certiﬁcateoor pe:;xf:mf:: :Eem o et
of this d‘{aple:. including, without limitation, all edvisemsms and other notices required of the
State Engineer and the granting of permits to change the place of diversion, manner of use or place
of use of water, umtil 2 report of the conveyance is confarmed pursuant to subsection 1.

Befomﬁzﬂermnsidemﬁonwillbegivenmwdﬁnimmufmycbangeunder lication 84692,
adetemﬁnmionbyamurtofcnmpemjmisdicﬁon wi!lbereqnimdastoﬂmowners?u?gofwcabove-

Correq;undenccfromﬂetsywmpple, who is a protestapt I Appiication 84692, and correspondence
and_infonmﬂon pmvidedbyRohatCoache.P.E,acﬁngasremmﬁve of Jane E. Whipple, trustee and Kent
Witipple Ranch, LLC, Applicant under Application 84692 raises a number of questions regarding the ownership
of these water rights,

Oneitemofconceruistlmticemwmpplediudinlwsmiheou!ymﬁghtsbeheidpﬁormthatdm
were Permil 28599 and Claim V-013%4. The remaining three permits, 55018, 55919 and 55920 were filed on
March 4, 1991, in the name of Kent Whipple Ranch as owner. Permils 53918, 55919 and 55920 were then
conveyedbyumacordedQnim!nimdwdmtheKamWhippiem which at the time in 1994 was an
acceptable transfer with the State Engineer’s Office. At that tims, the State Engipeer did not have a copy of the
mtmmvhwwdsummﬂyamepwdmaﬂidavitbympmemaﬁve,auiwtimlmdsmth,toconﬁn'u
thatthewquisiﬁonwasiufactbytheKmtandIamWhippkmlstandﬂmitwasoneandtlwsarmasm
Whipple Trust as listed in the unrecorded deed of 1993 submitted to update title. At this time, this office is not
cuuﬁ'msablewimtheaccepmmeufumtaﬁidavitasm.swﬁnwasawat:rrightmeyurandtoomm!edge
Was not qualified as a person to make determinations as to ownership under a trust, Upan recent teview of the
KﬁltandlaneWhippleuust.itlmbwnfoundﬁmtﬂmdeaﬂwfeiﬁernusteeKmKuerWhippleWm
“A"M“B”mwitm-uumKeﬁhmdeiﬂmsuﬁvhngmoﬂmWﬁfpph

Bemywmpptem;hfnmadﬂﬁsoﬁimanmu&mmssmgomeWhippbm 1978, it would have
split the Kent and Jane Whipple trust into an “A” and “B” trust with co-trustees Keith and Jage Whipple. The
split of the Kent and Jane Whipple trust into the “A” and *B” trusts with co-trustees Keith and Jane Whipple is
“also confirmed by affidavit by Jane Whipple, but does not clarify if the water rights were o be assets of trust
“A” or “B" or both. At no point in any of the documencs submitted to substantiate title with this office or within
any of the affidavits claiming ownership of water rights in question is it mentionad that there is an “A" and “B™
m:éaunlythntxeﬂhmdjanewemco-mmeesasnotedoncunveyancedocmnem. At this tirme, it is unclest in
what way the water rights are assets of the Kent and Jane Whipple “A” and “B” wrusts. An Affidavit by Robert
Cmcheclaimﬂ:ewatcrﬁghrsnresolcgmpeltycflancWh‘tppleasmtee,bmmaismdeadydeﬁmdinany
ofthedncmemsmﬁleorsubnﬁmdtothisoﬂiceandmisofﬁceqwﬂionswlwmeranengineerisqunliﬁedto
make stetements regarding ownership of water rights under sid trust(s). En conversations with Betsy Whipple,
shemfueumﬂwmwhaeonpagafom.ﬁveandsix,itsta:esﬂzatassesacquhedwouldbepmafme'ﬁ"
trust that is controlled by both co-frustees,

Previous title changes are subject to review if needed andfor additional information has been
provided to the Office of the State Engineer that raiscs questions as to title. Any confirmation of a report
of conveyarce of a water right does not guarantee that the water right is in good standing with the Office
of the State Engineer, that the amount of water referenced in the notice or in the report of conveyance is
the ectual amount of water that a person is entitled to use and is not a determination of ownership, NRS §
533.386(2b states that.2). Only a court of competent jurisdiction may adjudicate conflicting claims to
ownership of a water right.




Jane E. Whipple et al
Permit 28559+

June 3, 2015
Page3of 3

In review of the Kent and Jane Whipple trust, and affidavits provided by Robert Coache and Jane
Whipple, in addition to information provided by Betsy Whipple, it is determined that the current
ownership on all Permits and Decreed right listed above are at this time considered questionsble transfers
of title of water rights, A determination of ownership may not be made by the Office of the State

trust(s) holding the entity of Kent Whipple Ranch, LLC and if that is stj]| oepernting, and if the conveyance
of water rights by Quitclaim deeds ta Kent Whipple Ranch LL.C are valid transfers of title of water righ
as submitted to the State Engineer’s Office in September 2014, e v—

Zia

Rick Oliver
Chief, Title Section

RLO/sge

-

- =
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Case No. CV og3o0015

Dept. No.: 2

BINGHAM SNOW & CALDWELL

Nick A. Moschetti, Nevada Bar No. 0920

Bo Bingham, Nevada Bar No. g511

840 Pinnacle Court, Suite 202

Mesquite, Nevada 8goz7

(702) 346-7300 phone

(702} 346-7313 fax

www.binghamsnow.com

Attorneys for Co-Trustee Warren Whipple

IN THE SEVENTH DISTRICT COURT, IN AND FOR
LINCOLN COUNTY, NEVADA

In re THE KENT AND JANE WHIPPLE MOTION:

TRUST, dated March 17, 1969, Jane 1- TO DISMISS PETITION;

Whippple, Co-Trustee {erroneously 2- ALTERNATIVELY, TO STAY

named as Trustee), and amendments . PETTITON; and

thereto, JANE WHIPPLE, 3- TO COMPEL ARBITRATION.
Petitioner.

COMES NOW Warner Whipple, duly appointed and acting Co-Trustee
of the Kent and Jane Whipple Trust, dated March 17, 1969, by and through his
undersigned attorney Nick A. Moschetii, Jr. of the law firm of BINGHAM
SNOW & CALDWELL, and files this Motion to Dismiss Petition or Alternatively
to Stay Petition and to Compel Arbitration. This Motion is supported by the
Memorandum of Points and Authorities filed contemporaneously herewith.

Dated November ﬁ{ 2015.

-~

Nick A. Moschetti, Nevada Bar No. 0920
BINGHAM SNOW & CALDWELL
Attorneys for Warner Whipple, Co-Trustee
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MEMORANDUM OF POINTS AND AUTHORITIES

L FACTUAL BACKGROUND

The pending Petition seeks a declaration of ownership rights in specific Nevada
water rights’. The Petitioner, in her Petition, as an erroneously named sole Trustee (in
fact Petitioner is a Co-Trustee) of the Kent and Jane Whipple Trust (herein “Trust”) and
as an individual, claims ownership and control of alt of said specific Nevada water rights
and all other Trust property.

The Petitioner alleges and admits that the Trust shares A and B have not been
funded®. Funding is required/mandatory by the controlling and foundation
Trust documents®. Without funding of the shares A and B, ownership of the specific
Nevada water rights and specific real properties ta which the specific water rights
are appurtenant are unknown and must be determined.

The controlling and foundation Trust agreement requires unanimous agreement
By both Co-Trustees of the Trust (herein “Co-Trustee Jane” and “Co-Trustee Warner”). In
the event there is not unanimous Co-Trustee agreement, then the Trust requires
arbitration of the Co-Trustee disagreements. Jane .Wlﬁpple is an initial Co-Trustee and
upon the death of her husband Kent Whipple, Keith Whipple became the successor
Co-Trustee® and upon the resignation of Keith Whipple®, Warner ‘Whipple became

the successor Co-Trustee®.

! State of Nevada Division of Water Resources Permits 28599, 55919.55920,79132, Claim V-01394 and
Application 84692, and successor historical Applications and Permits.

? Petition pg.2 Ins1&2; pe 3 lns 11-14; pg.6 Ins 14-18.

* Exhibit A Kent and Jane Whipple Trust as Supplemented (“Trust”) pgs 1 & 2 paragraphs FIRST & SECOND
and pgs 7 through 16.

* Exhibit A pg 22 puragraph TEN.

* Exhibit B Resignation of Keith Whipple dated August 29, 2015.
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Co-Trustee Warner disagrees with the filing of the present Petifion for Declaratory
Relief by Co-Trustee Jane and disagrees with the Petition claims and allegations of
Co-Trustee Jane, including without limitation that: (i) Share A and Share B have never
been funded (conflicting Trust records state otherwise): (i) Share B is not to be funded;
(iti) Jane, individually or as a sole Trustee of the share A Trust and/or Kent and Jane
Whipple Trust, has full ownership and control of the specific Nevada water rights and all
other Trust property; (iv) Kent and Jane Whipple Trust, Kent ‘Whipple Trust and
Kent Whipple Ranch, LLC are one and the same; and, (v) an appraisal of the Trust in
1976 dollars be confirmed”,

The Petition is an attempt by one individual who is also one of two Trust
Co-Trustees to takeover all of the Trust property for herself: (i) to the exireme detriment
of specific Trust beneficiaries; (ii)in disregard of specific Trust terms: and (iii)in
complete disregard of the vote and opposing position of the Trust’s other Co-Trustee,
who is under a fiduciary duty to administer the Trust, safeguard Trust properties, and
act in the best interests of Trust beneficiaries according to Trust terms and trust law.

IL. LEGAL ARGUMENT

The undersigned Co-Trustee Warner respectfully requests that this Court
Compel arbitration under the Uniform Arbitration Act of Nevada as specifically mandated
in the Trust. Nevada has established a policy favoring arbitration, the Co-Trustees
have entered into a valid agreement requiring arbitration, and the arbitration clause in

in the Trust agreement is clear and unambiguous. As such this Court should

¢ Exhibit C Order Amending Inter Vivos Trust entered November 16, 2007 in Case No. 3692 by the Fourth
Jud:aczal District Court of the State of Nevada in and for the County of Elko.

? The alleged appraisal that has been requested by Petitioner’s legal counsel, Petitioner’s Exhibit 2, does not have
the approval or agreement of Co-Trustee Warner as required by the Trust (see fo.4 above).

3
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compel arbitration.

A. ARBITRATION UNDER THE UNIFORM ARBITRATION ACT OF NEVADA.
Co-Trustee Warner opposes the Petition and argues that the Petition should be
dismissed or alternatively stayed and arbitration compelled, based on the mandatory
Trust language for arbitration of disagreements between Trust Co-Trustees. The Trust
Agreement specifically provides:
“The concurring vote of two (2) Co-Trustees shall be necessary for the Trustees
to act hereunder, when there are two (2) Co-Trustees. In the event of a
disagreement at any time when there are only two (2) Co-Trustees, then the
dispute shall be submitted to arbitration in accordance with the Uniform
Arbitration Act of the State of Nevada.”®
As stated in a recent 2015 Nevada Supreme Court Advance Opinion:
“NRS 38.219(1) expresses Nevada's fundamental policy favoring the enforceability of
arbiiration agreements™,
“An agreement contained in a record to submit to arbitration any
existing or subsequent controversy arising between the parties to the
agreement is valid, enforceable and irrevocable ...{unless grounds exist for
revocation of the agreement)™.

The Trust here involved is undeniably an agreement as recited and intended in opening

lines of the Trust and Trust Supplement™. The Trust language is specific and

unambiguous in stating “In the event of a disagreement at any time...then the dispute
shall be submitied to arbitration..”

Further support for arbitration can be found in a Nevada Supreme Court decision

addressing an earlier version of the Uniform Arbitration Act. There the Court said that

® Exhibit A Trust pg. 23 Ins 6-11.

? Tollman v. The Eighth Judicial District Court of The State of Nevada, 131 Nev., Advance Opinion 71,at pg. 8
Y NRS 38.219(1) of Nevada’s Uniform Arbitration Act.

" Exhibit A Trost pgs. | & 4.

" Exhibit A Trust pg. 23 In 8.
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the reason for not allowing interlocutory appeals of orders compelling arbitration is
“obvious”. “[1}f at the very threshold of the proceeding the defanlting party could appeal

and thereby indefinitely delay the matter of arbitration, the object of the law

[favoring arbitration] and the purpose of the written agreement of the parties

would be entirely defeated.” Clark Cnty. V. Empire Elec., Inc., 96 Nev. 18, 20, 604 P.2d

352, 353 (1980). In the matter now before this Court, the “defaulting party” is the

Petitioner, who has failed to obtain the concurring vote of Co-Trustee Warner regarding

Trust matters and has refused to submit the Petition matters to mandatory

arbitration as required by the terms of the Trust.

NRS 38.247 (a)(1) authorizes the interlocutory appeal of an order denying
arbitration, since the appealing party is seeking to enforce the object of the law
[favoring arbitration] and the written agreement of the parties.

“As a matter of public policy, Nevada courts encourage arbitration and
liberally construe arbitration clauses in favor of granting arbitration.” State ex rel. Masto

125 Nev. Af 44, 100 P.2d at 832. Similarly, Nevada law also recognizes that "strong

public policy favors arbitration because arbitration generally avoids the higher costs

and longer time periods assodated with traditional litigation."D.R. Horton v. Green, 120
Nev. 549, 553 (2004), citing to Burch v. Dist.Ct.., 18 Nev. 438, 442, 45 P.3d 647, 650 (2002)
Nevada courts have further uniformly held that agreements to arbitrate are

specifically enforceable. Silverman v. Fireman’s Fund Ins. Co,, 96 Nev. 30, 604 P.2d 8os

{1980). Any doubts concerning the arbitrability of the subject marter of the disputes are to
be resolved in favor of arbitration and the parties are not to be deprived by the Court of

the benefit of arbitration. Exber. Inc. v. Sletten Const.Co,, 92 Nev. 721, 558 P.2d
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517 (1576). The U.S. Supreme Court has also held because of the strong policy favoring
arbitration, any doubts are to be resolved in favor of the party moving to compel

arbitration. Moses H. Cone Mem. Hosp. v. Mercury Const. Corp., 460 U.S. 1, 24 (1583).

B_- ARBITRATION OF CO-TRUSTEE DISAGREEMENTS BASED ON TRUST TERMS.
The two leading cases in Arizona® and California™ that held against enforcement
of arbitration clauses in trusts have been overturned, by statute in Arizona® and by case
law in California™ enacted after those case decisions.
In 2007, Florida became the first state to enforce a Mandatory Arbitration
Provision for trusts {and Wiils) by a statute” which states:
“Arbitration of disputes: A provision in a will or trust Tequiring the arbitration
of disputes, other than disputes of the validity of all or a part of a will or trust,
between or among the beneficiaries and a fiduciary under the will or trust, or any
combination of such persons or entities, is enforceable.”
Texas provides the leading case that enforces a mandatory arbitration clause in a trust.®®
The Court addressed three theories for enforcement of a Mandatory Arbitration
Provision
i a trust. The Intent Theory, simply put, is justification to enforce a Mandatory

Arbitration Provision because it resulted from a clear manifestation of the trust

donor’s intent. The Theory applies to trustees as well as beneficiaries.*®

B Schoenberger v. Oelze, 96 P.3d 1073 (Ariz. Ct. App. 2004).

** Diaz v. Bukey, 125 Cal. Rpwr. 3d 610 (Ct. App. 2011).

!> ARIZ.REV. STAT. §14-10205, “A trust instrument may provide mandatory, exclusive and reasonable proceduzes
10 resolve issues between the trustee and inferested persons or among interested persons with regard to the
administratior. or distribution of the tmst.”

¥ Pimmacle Museum Tower Association v. Pinnacle Market Dev.(U.S), LLC, 282 p3D 1217 (Cal. 2012), where the
California Supreme Court direcied the Court of Appeals to vacate and reconsider its decision in Diaz, supra fo 14
Y FLASTAT, §731.401(1).

'8 Rachal v. Reitz, 11-0708, Supreme Court of Texas, May 3, 2013.

YId a2 &3,
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"The Benefit Theory, stands for the broad rule that a beneficiary who accepts
Benefits from a trust either (i) impliedly agrees to be bound by its terms or (ii) is
estopped from challenging the validity of the terms of the trust.*® This Theory only
Applies to beneficiaries, who receive/accept the benefits under the trust ( a trustee does
not receive benefits under the trust, but rather receives compensation for services).

The Contract Theory, briefly stated would be against enforcement of a trust’s
Mandatory Arbitration clause because a trust is not a contract; however, a trust is an
“agreement” and the Texas Arbitration Act does not require a “contract” but rather
requires an “agreement”. The Court then analyzed the requirements for an
“agreement” and held an “agreement” need not meet all the formal requirements of a
contract, but it must be supported by mutual assent of the parties, which assent is
typically manifested by signing an agreement.® The Court finally relied on the
doctrine of direct benefits estoppels (a form if equitable estoppel), and held “a
beneficiary who attempts to enforce rights that would not exist without the erust
manifests assent to the trust’s arbitration clause.”

The Texas Supreme Court also indicated that the claims for breach of fiduciary
duty by misappropriating trust assets and failing to provide an accounting were within
the scope of the arbitration provision,”

Application of the Rachal v. Reitz holdings to the facts presented by the Petition
now before this Court would support enforcement to the mandatory arbitration clause in

the Trust on all three above Thegories.

14, At 3&4.
4 At3 &4
215, At 4.
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1. Intent Theory supports enforcement because the creators of the Trust so
intended to include and have the mandatory arbitration clause control.
Petitioner Jane Whipple signed the Trust agreement, she also petitioned for
the appointment to Co-Trustee Warner as reflected in the
Elko County District Court Order appointing Co-Trustee Warner as a
Successor Trustee. Which appointment Co-Trustee Warner accepted.

See said Order, footnote 6 above. Co-Trustee Warner has again also signed
his acceptance of the Trust and Co-Trustee position.>

2. Benefit Theory supports enforcement because Trust beneficiary Jane Whipple
has accepted the benefit of being and acting as a CoTrustee of the Trust and is
now seeking, and in the past has used, Trust benefits through claims of
ownership and control of the specific Nevada water rights and further asserts
benefits of Trust share A ownership and benefits regarding Trust real

property.**

3. Contract Theory supports enforcement because the Trust is an agreement and
both Co-Trustee Jane and Co-Trustee Warner have manifested their assent to
the Trust by signing their acceptance.® Additionally the Uniform Arbitration
Act of Nevada only requires “an agreement contained in a record to submit to

arbitration”.*®

C. 5TAY OF PETITION.

Co-Trustee Warner has submitted a demand for arbitration to legal counsel
for Petitioner™ and to date Petitioﬁer has refused and declined to arbitrate the Matters
set forth in the Petition and the other disagreed Trust matters. NRS 38.221(1)(b) provides:

“On motion of a person showing an agreement to arbitrate and alleging ancther
person’s refusal to arbitrate pursuant to the agreement: ...(b)If the refusing party
opposes the motion, the court shall proceed summarily to decide the issue and
order the parties to arbitrate unless it finds that there is no enforceable agreement
to arbitrate.”

NRS 38.221(6) provides:
“If a party makes a motjon to the court to order arbitration, the court on

Just terms shall stay any judicial proceeding that involves a claim alleged to be

subject to the arbitration until the court renders a final decision under this

= Exhibit D acceptance of Co-Trustee Warner.

2 Petition pp. 2-5. :

25 Soe Exhibit A Trust signaure pages, Exhibit C Order and Exhibit I) Co-Trustee Wamer acceptance.
6 NRS 38.219(1).

% Exhibit E and F demands for arbitration.
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section.”
NRS 38.221(4) provides:
“The court may not refuse to order arbitration because the claim subject to
Arbitration lacks merit or grounds for the claim have not been established.”
Co-Trustee Warner has shown an agreement to arbitrate, as contained in the Trust
agreement and its below mandatory arbitration language:
“The concurring vote of two (2) Co-Trustees shall be necessary for the Trustees
to act hereunder, when there are two (2) Co-Trustees. In the event of a
disagreement at any time when there are only two (=) Co-Trustees, then the
dispute shall be submitted to arbitration in accordance with the Uniform
Arbitration Act of the State of Nevada.”
To date, Petitioner has refused and failed to arbitrate.’® Co-Trustee submits he has
Meet the jurisdictional requirements of NRS 38.22(1) by showing an agreement to
Arbitrate and alleging another person’s refusal to arbitrate.
D. THE TRUST AGREEMENT IS CLEAR AND UNAMEBIGUGUS.
The Trust agreement between Petitioner Co-Trustee Jane and this MOVIRG party
Co-Trustee Warner clearly and unambiguously requires arbitration “in the event of a

disagreement at any time” between the two (2) Co-Trustees. Nevada courts consistently

enforce unambiguous contracts according to their plain language. Renshaw v. Renshaw

96 Nev. 541,611 P.2d 1070 (1980). Courts are bound by language that is clear and free of
ambiguity and cannot, using the guise of interpretation, distort the plain meaning of the
agreement. Watson v. Watson, 95 Nev. 495, 496 P.2d 507 (1979).

It is clear from the language of the Trust that arbitration was intended. As such,
the Trust language clearly and unambiguously requires that the Co-Trustees arbitrate

their disagreements regarding this Petition and its disputed contents, and this Court

* Exhibir A Trustp. 23.
* Exhibit E and F.
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should enforce the clear language of the Trust agreement. See. e.g., Southern Trust

Mortgage Co. v, Kay & Door Co,, Inc., 104 Nev. 564, 763 P.2d 353 (1988) (holding that

where a document is clear and unambiguous, the court must construe the document

from its language); see, e.g., Love v. Loye, 114 Nev, 572, 959 P.2d 523 (1083) (concluding
that a clear and unambigucus document on its face must be construed according to
its plain language). So, overwhelming Nevada authority holds that unambiguous
agreements must be construed according to their plain language.
III. CONCLUSION
Co-Trustee Warner respectfully requests that this Court compel the

arbitration of the disagreements between Co-Trustee Jane and Co-Trustee Warner
regarding their disputes relating to the Petition and its contents. There is a valid, clear
and unambiguous Trust agreement requiring arbitration of Co-Trustee disagreements.
Disputes and disagreements have now arisen concerning Petitioner’s actions in filling
the present Petition and concerning the disputed allegations contained in that Petition.

The Petition should be dismissed or stayed pending arbitration pursuant to the
Uniform Arbitration Act of Nevada. Nevada law (as articulated by both the Nevada
Legislature and the Nevada Supreme Court) uniformly holds that the agreed arbitrability
of disputes must be enforced as provided in an agreement. The Trust agreement here
involved requires in clear and unambiguous language arbitration “In the event of a
disagreement at any time” between the two (2) Co-Trustees.

Arbitration should be compelled for the Co-Trustees disagreements and disputes

regarding the pending Petition and the Petition’s related Trust matters, and the

10
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Petition and/or other action by Petitioner should be stayed in the interim. Attorney fees,
costs and expenses, per the Trust are to be paid by the Trust for both Co-Trustees [Co-
Trustee Jane and Co-Trustee Warner] so there will be an effective arbitration rather than

a biased and unequal administration of the arbitration with the Trust only paying the

fees, costs and expenses of one Co-Trustee [Co-Trastee Jane].

Respectfully submitted this 7 day of November, 2015.

S } o -
t e il T S 2w, &’L';—-.?r;“’ 7
A. Moschetti, Nevada Bar No. 0g20

BINGHAM SNOW & CALDWELL
Attorneys for Warner Whipple, Co-Trustee

CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b} I certify that I am an employee of Bingham Snow
& Caldwell, and that on this day; I caused a true and correct copy of the
foregoing document to be served, to the following:

e

Edes gy

Matthew D. Carling [[] Personal Service
Cedar Legal XI FEmail / E-
1100 S. 167 St. Jane Whipple File

Las Vegas, 89101 Facsimile
cedarlegal@gmail.com e Mail

DATED this ___ day of November, 2015,

An employee of Bingham Snow & Caldwell

11




L

th

10

11

12

13

14

15

16

17

18

i9

20

21

22

23

24

EXHIBIT- A




2_5/1‘5?' 2887 BB:32 7822576857

- WHIFRLE PAGE  81/24

{ urerevewmar, mevsr acregsens t

THIS SUPPLEMENTAL TRUST AGRREMENT 15 entered into batypen
EERT FEIBPLE, alse koown as RENT O'REIL WHIPFLE, and JaANE WHIPPLE,
alet known as Jane ELEANOR R. WHIPPLE, aixo koo as BEPTY JANE WHIPPLE,
his wife, herginafter raferzed to as the “Prustops® or seﬁmtely
83 "Husbepd® and “wife* respectively, and XEnT WEIFYPLE and Jang
WHIPFLE, hereinafter jointly referred to as the "Trugseee®,

WHEREAS these Trustors estered into a Trust Agreement

dated March 17, 1669 and wish to Tereby rodify certain terms of
the trupt, and &5 medified te rakify, confitm ang readopt said

trust and all actions he:etofnre faken by the Prustors and Trustes.
HOW THEREFORE, pursuant to the express powerg reserved

in said Trost Bgreement of Mpreh X7, 1959, the following amendments

and medifications are hereby made to paid Trust Amresment:

PIRST: Jxticle "SIX": {d) is herely amended +o read
as followss

"ld} Upon the death of either Trustor, the Trustee
shall &ivide the tzust estete inta two {2} truses,
bereinzfter called Trust "A" and Truet *£8*, which
shall constituts meparate trusts asd shall he held
and administered as such. At the Trustee's discretion
the assets of the kTust estate 0 be dividad pursuank
bereto may be dividsd ang 2llocated in kind, by undivi-
ded interest, by actwal division, or by any ccmEination
of such methods of aivision.”
SECOND: ~ Article “SIX": (3) is deredy amended to resd
a5 £dllows: -
®(e) There ghail be placed in Trust "A":

{1} "J.‘he sn:v_:!_f_r'._ng Trustor’s share of the conrmnity
property subject to th:ej;s of this Trust.

{2} Out of the ether assets subject to the terms
of this Trust, including the decedent's share of the

commnity property in this Trust en® those receives
VAUGHAN, HULE, MARKIS! & MULER, LTD.

ASG IDAMS ATErFY
RLEG, NEVADN #ooDY
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.b-'f the 2‘-‘"'1;-&& TPOR OF by reason of the dgr..n

of tha fivgt Prustor to die, the Trustee Bhai}
244 to Truat A the fractienal share of said
Assets which is equal to the maximum maritial
dedustisn allawved for Federal Bstate 'i‘ax' PRrposes
in the estake of gaig deceased Trusker, loss thma
value of all acsets or interect whick pags or have
Passed to the surviving Trustor other than by the
terms of this Trust, spg which qualify for marital
deduction in the eatate of saig Qecedent.

{3} In making the citputations apd the alloca-
tions of proparty to Trgse "a¢ Taguired by the pre-~
ceding Baragraphs {1) and {2}, the determination of
the character ang cwnarship af Property ans the
value thereof shall be ag fipally established for
Pederal Pstate Tax porposes in said dacedent's
asthte, -

{4) ALY of the rest, residue and Temainder
of the assets sudject to the tezms of thiz Trusi
shall be allocoated +o Trust i L
IHIBRD: As hareby amended and mdified the Truss

Agreement anted March 17, 1869 made by the undersigned Trustors
and Prustee. and all actions of the Txustors and Trustpes hore-

undex to date is hereby rasified, confirmed, approvad, acreed
to and said Trust Agreement ac herein tedified and awended shall
rexain in full foree and offect,

14 WITNESS WHEREGYF, we have hersunto set our hands this

- £}

—3bth_day ¢of Fanpary;. 1877.

GHAN, HULL. Maff1St A MRLER, LID-
ATTOAMTTS AMD COUNSKLORE
B ERANG m-g_‘




BE/15/2887 @m:122 7823576857

STATE OF NEVADA® {i {
' 8s.
COUNTY OF LINCOLN )

On Jdanuary ap, 1977, pereconally appoared bafore me, a
Rotazy Publie, KENT WHIFPLE and JANE WEYIPPLE, his wife, who acknow-

ledged to me that thoy exerunted the abovs ingtrument.,

/Z 474
BOT Fal

Fl

| ALK B ORULEL
Netary §iiz« Mateal Nevpd
) T4xa Cosraiy, Feveca

T #armee ety 2Tmres Anyat 4, MR |

VARGHAN. HULL MARFIST & MILLER. LTD.
AT Ar T

28 IBAND #TxIRT
KO, HIVADA SRR

83729
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H
ma {RUST ACRERMFNT is entered ..Jt:o benweeam o .
WHI}?PLE ailse kKnown as EFNT O'NEIL WEI?PIE, and JANE W‘EEZPEI.E alsg

known #s JARE E.EANGR R. WHIFPLE, also knowm sz BEPTY JANE WHEPPLE

his wife, hereinafrer referred to ag the "rruscors!, pr separately

as "Husband” and ™yife" respectively, and KENT WHIPFLE and JANE
WHIPPLE, hereinafter jeintly referred %o as tha "Trustee®,

ONE:  The Irustors, desiring to escablish a Trust,
have assigned, transferred snd delivered, and by thesa presents
do assign, transfer and deliver to the Trustee all of the real
Froperty and personal property of every nature whatsoever belong-
ing to the Trustors, including, but not limitred Lo, the property
deseribed in Schedula A" attached hereto and made a paxrt of this
Trust ‘Agreement. Recelpt is hereby acknowledged by the :rmstee
of the assets enumerated in Schedule "A". The Trustors may from
time to time add additional properties or policies of insurance
to this Trust by transferring such Property or assigning such
policies to the Trustee, or hj;r causing the Trustee to be nzmed as
beneficiary therewnder. In either case, such property amd
palicies of insurance, and their proceeds, shall be subject to the
terms and conditions of this Agreement, -

O No consideration was nor will be given to or
by the Trustee for the conveyance or transfar to him of any of
the Trust Estate. The Trﬁstee_accepts such titia to the Truset
Estate as is conveyed or trensfexred to him hereundsr withaur
1iability or responsibility for rhe condition or validicy of such
title, and the Trust Estate has been or will be conveysd or trens-
ferred to the Trusvee, IN TRUST, with power of sale, for the uses |
end purposes herein provided.

TEREE: The Trustee aclmowlédges that he may be named

as beneficiary onder inmsurance policies of the Trustors, and

agress to hold the same and the procesds rthereof subjeet to the

ﬂ/ll et




B5/16/9887 op; 39 7822576857 WHIFPLE

L
b4
3
4
&
&
T
8
-]

10
|
iz
i3
la
15
ish
17
18
i9
20|
21
22
23
£4
26
2¢
27
ag
29
Q0
51

32

AMRICHT & HEATEN ii

APl i v o  atnn

. PAGE BR324
sonditions he { , Stakegd, i .

. EOUR: The Trustee, upon being informed 85 to the
death of theinsured or the sarlier maturity of any insurance
policies, shall receswe the Proceeds thereof and ig hereby avthor-
ized to execute the necessary receipts and releases to the inmur.
ance companies concerned.

FIVE: The Trustors rasexve during swch tize as the
Busband and Wife are both living the following rights and powers
to be exercised by them, without the consent ox participation of
the Trustee or any beneficiary of this Trusr, Including, withe
out limiting the generality, -the £following ri’:gh::s and noyerss

(a) The right to rvevoke thiz Trust, -or
by supplemental sgreement ta modify the terms of
this Trust from time to time without the consent of
the Trustee, or any beneficjiary, provided, however,
that the duries, powers, and liabijity of the Trusree
hereundar shall not be substantially changed withour
his written congenc, Except as hereinafrer providad,
such powars of revocation and modification are per-
scnal to the Trustors and shall not be assignable
nor acerue to any other persom, nor shall they ex-
tend to thelr estates nor to their legel representa-
tives, nor to any beneficlary named herein nor to
any other perscn. )

(b} To receive or apply dividepds, dis-
ability bemefits, premivm refunds, proceeds of
matured insuranece policies, losn ar surrender ox
commuted values or any other sum due under any in-
surance pelicies contributed teo this Trusr.

{c) 'ral obtain and receive vash ’advances
or loans as may be advisable under any life insur-
ance policies contribured to this Trusr.

-/ -
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-

: (d) To exercise any o  ons or Privilepes
granted in sny guch policies or plans,
The rights and powers reserved in {a) through (d),

this Paragraph FIVE shall, ayxeept as hereinafter Provided, cease

upen the death of either Trustor, and thereaftes this Trust shall

inelusive, in

be irrevocable and shalj not be subject to smendment or odifi-
catiom,

STX: All property now or hereafter subjeat ko this
Trust shall constitute the Trust Estate, and shall be hald,
managed and distributed as hevéinaftex provided:
During the lifetime of the Trustors, the Trustee shall
distribute the income and principal in the following manner:
&) The Trustee shall PAY Or ressrve suf-
ficient funds to pay all expenses of management and
distriburion of the Trust Estate, Inecluding the ecom-
Ppensation of the Trustee, 211 or any part of which
may, in the discretion of the Trustee, be charged
either te income or Principal of the Trus:IEgtat:e.
The wewmaining income shzll be and ia hereafter refarred
to as "pet fucome', :
- {b) During the lifetime of both of the
Trbstc:s, the net income from the entire Trust
Eétate shall be distribured to or for the use and
benefir of the Trustors- in wonthly oz other conven-
ient ingtallments, but not less freguentiy than
anmually. If at any time during the lifetime of
both of the Trustors, the nat income shall ke in-
adequate fox the needs, comfort and pleasure of the
Trusters, or their descendants, the Trustee may, in
its discrerion, pay to or apply for the benefif of
said beneficiaries, in addition to the payments of

income as herainabove provided, such emownts of the

- 4G, 7
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Pri; pal of the Trust Estate ad, “e Truste;s may
deen necessary for said purpas&s;

{e) If ot sny time during the perind set
forth in sub~paragraph (b) of Paragraph SI¥, the
Trustoxs shall be incompetent or shall in the
Judgment of the Trustee be unable for any other
*aason to act in their own behalf s the Suveccegspny
Co~Trusteas may, in their discration, pay to or
apply for the health, support, maintenance and
eomfort of the Trustors, ox their descendants,
in eddition to the payments of income ac herein-
abeve provided, such smounts of the prineipal of
the Trust Estate as the Successer Co-Trustees may
from time to time deem mecessary or advisable far

- their use o» benefit, .

{(d) Upon the death of either Trustor the

Frustee shall segregate and divide the Trusr

-

Estate into two trusts, hereinafter called- Trest
"A" and Trust "B", which sball constitute sepax-
ste trusts and shall be held and administered as
such. ’ .
(e) There shall be placed in Trust "AY:

(1) The fractiopsl share belonging to
the sur;?iving Trustor of the commmunity proper-
t;- subjact to the texrms of this Trust.

(2} oOut of the other assets svhject to

~. the terms of this Trust, imcluding those ve-
ceived by the Trustee wpon or by reason of
" the death of the first Trustor to die, which
exe eligible to satisfy the marical deduction,
the Trustea shall add to this Trust the Ffrac-

tional share of saild assets which is equal to

a/gt 7V Ay




ESII_S?’2BE? a8; 32

W0

By

e @ 3 o

ALERIGHT & HEXTON|

1822675857 WHIPFLE

FAGE 88/24
- the maximm marital -ﬂi&{; tion alldwed for

Federel Estate Tax purposes im the estate of
gseld deceased Trustor, less the vai‘t.ue of a1}
@ssets oxr interest which Pas6 or have passed
to the surviving Trustor other than by the
terms of this Trust, aad which are eligible
€0 satisfy sa2id mariral deduction.

(3)  Io making the computzations and the
allocations of Property to Trust A" required
by the preceding paragraphs (1) and (2), the
determination of the charasoter and ownarship
of property and the value theresf shall pe
finzlly astablished for Federal Estate Tax
purxposas,

{4) Al of the— rest, resi.du'e and ra-
maindezr of the assets subject to the ferme
of this Trust, including those received by
the Trustee upon ox by reason of the deakh
of the first Trusror to die, shal;l be allo-
cated to Trust “RB". :

PROVISIONS OF TRUST "AY,

(1) The entize net income £from Trust “A" shall
be paid to or applied for the benmefit of the surviving
Trustor in monthly or other convenient installments
during his or her lifetime, but in no event less
often than annually.

(2y  If the income is not adequate to maintain
the surviving Trostor in a mencer similar to his or
her standard of 1iving while living with the deceased
Trustor, the Trustee mey pay to him or her, or apply
for his or her benefit sc much of the principal of

—w- (,//-: < g A
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. ®h” “rust as he may, in his diy etion, déem proper

Or mecessary for that purpose, taking inte account
any income available to him or her from other
gources. The Trustee ghall make such prineipal
disturzsements to the surviving Trustor out of the
corpus of Trust Pa® pefore making smy dishursements
of principal to the surviving Trustor from Trust
'.IfBll- .

{3} In the event the Wife survives the
Busband:

(2) She shall have the power, exer-
c¢isable in 21l events and at any time or
from time to time after the Busband's
demise, to withdraw all or any part of
the prineipal of Trust "A", and ta require
the Trustee to distribute the same to her,
dischazged of this Trust. Such POWer may
be éercised by woitten instyvment £iled
with the Trustee. There is further cogp-
fexred on the Wife, the sbsolute powexr to
distribute by her Last Wil} and Testament
the remaining assets of the Trust to any-
one she chooses, inclvding her estate, her
crediters, or the creditors of her estate.

{b) If =nd to the axtent that the
Wife shall f2il to exercise such powers,
the principal and acerued and undistri-~
buted net income of this Trust shall, uwpon

hey demise, be transferred to and become &
part of Trust "B" and shall be held, admini-

etered and distributed as Is hereinafcex
provided with raspeet o Trust "B, excepting

—-A. Wﬁi P
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however that the Trustd . 1ee diseration
may First yay sut of the Prinmeipal, the
Wife's last $1iness and burizl. e::p&nseg
Federal Estate Taxes, Nevada Inheri .
Texes, and any 8ift taxes assesced ggainse
her estate, together with interest,

f, t"i

Penslties, costs, Trustees? compensation
and attorney fees, unless other adaquate
provisions shall have been made therefor,

(4) In the evenr the Husbang suxvives the

{8) He shall heve the power, exar-
cisable jn 21l events and ar any time or
from time t& time affer the Wife's demisge.

. ¥0 withdraw all or any part of the prin-

cipal of Trust A", 2nd to reguire the
Trustee to distribute che same to him,
discharged of this Trust. Such Power may
be exercised by written instrument £iled
with the Trustee. There is further con-
ferred on the Husband, the absolute DOWET
to distxibute by his lLastwill a:_zd TPestament
the remaining assets of the Trust fo any-
one he chooses, including his sstate, his
credirors, or the creditors of his estata,

() If and to the exrent thar rhe
Husband shall fajl te exercise such powers,

the principel and accrued and wndistributed
net income of this Trust shall, uponm his

demise, be transferred to and become a part

Vg RV -
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of Tzxust ¥p" png shall’, . held, adﬁi.nistered
and distributed as ig bereinafrer provideg
With respest tp Truse "ph, excepting, how-
ever, that the Irustes, in {re discretion,
may first pay out of the Principal, the
Husband's last 33ipess and burisl eXpenses,

{

Federal Estate Taxesz, Nevada Inheritance

Taxes, ang any gift taxes assessed sgainse

his estate, together wirh inrerest, penalties,

eosta, Trustees! Compensation and attorpey
fees, wmless other adequate provisicns shall
have been made thexafor,

(5} The interests of the beneficiaries in
Prineipal or income shall mat be subjeet to claimg of
his or her creditors, nor others, nor to legal Process,
and may pot be voluntarily nox involwntarily alienated

nor epcuwmbered,

PROVISICRS OF TRUST "B, - ¥

(1) Upen the death of the first Trustor to
die, if the surviving Trustor shall be in wane af
addirional monies to maintain himself ox herself im
& oanmer similar to his or her standard of living
at the time of death of the {:ustor who died first,
taking into ascount any othex assens er income
available from othex sourcss, ineluding the afore-

- said payments from Trust YA®. the Trustee may, in

irs sbsolute discretion, wg_gm_yﬁ;_fg; the

benefit of the surviving Trustor sc ruch af the
e e - e R

income or principal from this Trust as the Trustee

— T R TeRes Chom this trus

—n =

way from time to rime deem necassary or advisable

—— e ————

for the health, support, majintenance and comfort

. 7. )
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(2)  Anything contasneq berein to zhe
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eontrary motwithstending, no payment shall be
mATE G The "suxviving Trustor from the prin-

e S

o

-

¢ipzl ex income of ‘I'rust "B“ umntil such time
as Trist pn’ 15 suhstan:z.ally thansted both

[ ] Ty

&8s t:o prinr.-:.pal anﬁ incOme _At such time as
the jincome and principal of Trus: "A." is sub-

stmtially a:hausted, the net inca:ne of Trust

-
ad . -

"B" shall ba paid £o t:he suruving Trustor

e L S

. in ponthly or cther convensent installments

ﬂurmg his _or her lifet|:ime but in o event
1ess often than annual?y.

A e
e

(3) Upn'n the

Trustor, the rema2ining assets of the Truse
shall be divided ingo ds many separate trusts
as there are children gf the Trustorg livine,
Providing that if any soch child be then de-
cegsed lleaving issue surviving at the date of
eased child shall bhe

such ddvision, such 4
c-nfnsidered ag living £
division, and in that

set aside and distribut one of such equsl

shares to the igsue pf

per stirpes.

lished shall be administered as Separate
providad, but without
Trustee mking physical

Trusts, as hereinafter
tive necessity of the
division of the assets

deems it necesgsary or advisable te de so. The

asgsats set aside for th

Earch of the Trus_ts thus estab-~

A ——

-
e e

e ——— -

——

-

death of the survivinge

the purposes of such
ent the Trugtee shall

Yy such deceased child

unless the Trustes

e use and benefit of

~t 7
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the, ‘ustors' {ssue shall be he: administersg
and distributed as follows:
() The Trustee shall ger aside
one of such shares for &b.of the Trustors®
children by right of reprasentation fn =
scparate trust and shsll distribute so much
of the net income derived therefrom as in
/ the sole discretion of the Trustee may be

o - '-_.— / deesinad noecessary or advisable for such

] child!s haalth, support, maintensnce or
{ education, including study a2t an institu-
| tion of higher learning, or to commence a
\' business or profession, to or for the
\ _use pr bepefit of suck ¢hild wmtil he or she
' \\I attains the age of tweaty-one (21) years, and
}[ any accumzlated inceme not so required shall
f

be added to the principal of such share.
Thereafter, the enrtire net income from said
share shell be distributed gquarcerly o or
for the nse or bepefit of such child until
he oxr she zttains the age of twenty-~Five
1 {25) yesrs, =zt which Lime ome~half (1/2)
of the then principal of such share shall
‘\ be distributed to such ﬁhild; and thereafier,
the entire net income from the balance of
tha principal of such share shall be distri-
buted quarterly to ox for the use or bene-
fit of such child until Le or she attains
the age of thirty (30) years, at which time
\ the entire balance of the principal of such

share topether wich any undistributed income
therefrom, shall be disrributed to such child.

1/

o7
;7:;
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(b)  Upon the a{ 1 of any. such,
child before becoming entitled to 2eceive
the whole of his oz hag share of the Truse
Estate, the Trustes, afrer Paying the ex.
penses of the last $l1lnegs and burial of
such deceaseqd ¢hild, unless sush exXpenses
shall have been Paid or provided for apart
from this Trust, shall distribute the en-
tire pri.n&ipal of such share, or so0 much
thereof as then remains, cogerher with any
undistributed income therefrom, tv the then
surviving issue of such deceased chila per
stirpas, subject however, to the provisioung
of subrperagraphs (a) =nd (B) bhereof. If
such deceased child shail leave no soch
issue then swrviving, the same shall be
added in equal portions ta the shares then
held for the benefir of the arher children,
and to those previously distributed thers-
frem, excluding the share of each ehild
therstofore deceased as to whom thenm sur-
vies no issue, but iIncluding by right of
representation the issue of any deceased
child. If any portion of 2 share has
theratofore -beeqg distributed, then z similar
portion of the added share shall likewise
be distributed,

(4 (a) 1If at any time during the life-
time of both Trustors, in the absolute dis-
cretion of the Trustee, any child or grand-
¢k11d. of the Trustors, or issue of such
grandchildren, should be 4n want aof

- o .
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additional monies £or their health, supporg

angd maintenance, the? ~«ustee msy pay to or
gpply for the benefir of suck individual such
apounts from the income or principal of the
Trust Estate as the Trustee wdy Drxom time to
time deem necessary or advisable for such
beneficiary's health, support, maintepance

or education, ineluding study ar an insti-
tution of higher lsaxning,

(b) 1If 2t any time after the death
of one Trustor, and during the 1ifetims of the
surviving Trustor, in the absolute discretion
of the Trustee, any child or grandchild’ of the
Trustors, ox issus of such grandehild, should
be In want of a:.’u:t:i.t':icaml~ monics for theix
haalth, support and maintenance, the Trustee
MRy pay to OX apply for the benefir of such
individual, such amounts from the income or
prioeipal of Trust "B™ as the Trustee pay
from time to time deex necessary or advis-
eble, provided such payments do nor jeopard-
ize the security of the surviving Trustor,

(2} If at agy time after the death of
both Trustors, in the absolute giisc:et:ion of
Trxustee, any child or grandehild of tha
Trustors should be in want of monias for
their health, support or maintenznees, or
te cammenca 2 business or profession, the
Trustes may pay toc or apply for the bene-
fir of such individuzl, in addition to
the payments hexelnabove provided, such
amomnts from the principal of his or her

- 12 - %/.Q-J_'
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1 3 respective share of the -ust Estate, up to
] the whole of said part, as the Trustee may
3 from tima o time deem necessary or advisable
4 for such beneficiary's heslth, support, main-
5 tengnee, or education, including stedy at an
6!' institution of higher lezrning, or Lo com-
7 mence a business ox profession, or the
ad Trustee may iu its sole discretion during
] aoy eglendar year pay to oxr apply for the
:wi bepefir of such individual the grester of
il . the following awounts: FIVE TROUSANE DOLLABS
12 ($5,000.00) or FIVE PER BENT (5%) of the
13| ‘ aggregote value of the Truse Estate set
14“ . aside for such bameficiary.
15 ’ ' {S) The interests of beneficiaries in
1sh principal er itcome skall not be subject to claims
17 . of their creditors nor others, noxr to legal process,
18 and @may not ke woluntarily nor iavoluntarily alien-
19 ated nor encumbered.
20| {8} Any other provisions hereof to the
21 contrary norwithstanding, unless terminated at am
82 earlier date under the foregoing provisions, all
23 Trusts created herein shall rerminate at the expir-
24 ztion of twenty-one (Z1) years after the death of the
25 . last surviving bensficiary living on the dats of
28] the executrion of this Trust Agreement. If any Trust
2?‘ created bherein iz rerminated by reason of the opex-
28 ation of this paragraph, the Trust as then existing
29 shall go and be distributed to the persons then an-
30 titled to the income therefrom in the same proportions
2 in which they were receiving or ware entifled ro ze-
sz ceive said income. ‘

25 .
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SEVEN: To carry out the purposes of this Truse,
the Trustes is vested with the following powers in addition to
those now or heresfter confarrad by law, affecting the Trust
&nd the Trusc Estates, subject to the provisions haretofors
sat forth in Paragraph FIVE: ‘

(&) The Trustee shali have tha power £o
manage snd comtrol, imvest and reinvest, sell or
assign, the proceeds of sush 1ife fnsuramos paliciea
axd the funds of the Trust Estate, in such invest-
ments as the Trustee may elect, and alse 4n sush
other investments ss are heresmsbove specifically
authorized, Be zhall have the Power 'to pxercise
any right or eption of schseription or stherwise
wWhich may at any time be given to the holders of
any securities of the Trust Estate.

IO manage, conrrol, sell, convey, ex-

chaoge, partition, divide, subdivide, improve, repair; ]
To grent gptions amd to sell wupon deferred payments;

to lease f£or terms within or extending beyond the
durarion of this Irust for any purpose, ineluding
exploration for and remowsl of gas, oil or cother
minerals; and to enter into eommmity coil leases.

{c) To retain property and to. invest, and
reinvest as provided by law from time to time ewe
isting.

(4} To borrow; to place, xeplace, renew,
ar extend any encumbrances upon any real propercy;
and te fnstitute, eompromise snd defend zctionz
-and proceedings. ' _ y

(&) To participate iIn voring trusts, poolin,

agreements, foreclosures, reorganizations , comnsolf-

a/~ .
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da* " -ne, wmexgers, and liguidats ¢, and in eonnection
therewith, to deposit securities with and trénsfer
title and delepate discxations to eny protective ar
ather committee as the Trustee nay feem sdvizgble.

(£} Upan sny division or partiel ox final
distribution of the Trust Estate, to partition, allet,
and distribute the Trust Estate 4in vndivided Interests
or in kind, at valuations determimed by the Trustee,
and to szell sueh property as the Trustee mey deem
necessary to make division and distribution.

() To detemﬁm what is prigeipal or
incore of the Trust Estate snd apportion and sllocate
in his discretion, receipts and expenses 28 betwesn
these sccounts. Excepr imsofer as the Trustes shall
exereise this discretion, matters relating to the
rights of beneficiaries anong themselves as to princi-
pal and income shall be governed by the provisions of
the Principal and Income Act from rime to time enisting.

(4} The enumeration of certain powers of
the Trustee shall met limit its gemeral powers, the
Trustae subject always to ﬁhe discharge of irs £idu-
ciary obligations, being vested with and having 211
the rights, powers &ad privileges which an absclute
owner of the sape property wonld have.

(1} Upon the death of the first to die of
the Husband or Wife, or npon the daath of any other
ﬁeneficiary, the expenses of last illness and burfial,
and any estata, inheritampe, suceoession ar pther
death taxes, duties, charges, or assassmenta, to- l
gether wich interedr, penalties, costs, Trustees!t

compensations and attormey fees, which shall become
due ox be erneasioned by reassn of the Trust Esrate

/.
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6: +uy interest therein being - ‘ludible for such
tax purposes, chall be paid by the Trustee our of
his or her share af tha community property interest
in the Trust Estaes, or his or her share of the
Trust Estate, as the case DAy be, unlass other ade-
quate provisions shall have been made therefor. any
such payments shail be chargad o Frincipal of the
share of the Trusr Estare or the E@pararte Trust go
Ineluded, )

{3) Upon the death of rhe last Truster to
die, all ectare -inheritame Succession, or othayr
death taxes or dutiesg (by whatever pame called)
which shall become due by reason of the Trust Estats
o any portion theraof being includible for sunh tax
puxposes, shall be paid by the Trustee out of the
said deceased beneficiary's Trust {the "A Trost),
Any other easte, including Trustees? compengation
and attorney fees, which shall be due oi‘ be ocecanioned
by the dearh of the Trustors, or either of them, may
be paid by the Trustee out of income ox pripeipal
from either Trust "A™ or Trust A% unless other
adequate provisions shall have been made therefor.

(k)  The Trustee shall heve £4il power
and authorizy to pay frem the Trust Estate any other

texes, charges ox assessmenks for whioh the Trustee, the

Trust Estate or any interest therain becomes liable,
&nd any such payments shall he mads £rom apd charged
to either income or principal of the Trust Estate

or any share or separate brust thereof; as the Trustea,;

in its discretion, deems proper.
(1) The Trustea may n;ake sech payments

directly or to a personal Tepresentativa or orhar

L .
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£ ' iary, the Trustee may rel, pon a written state~
ment of such f£idvciary az to the smount and propriety
of such taxes, interast, penalties, end other costs,
and shall ba under no dury to see to the applicarion
of any funds so paid.

(m) ‘The Trustee shall sell assets From
Trust'A™ to Trust M8" or hetween the separate Truscs
or shares, z& may exisr from rime to time, on such
terms and at such fair market values az the Trustee
nay determine. The Trustee may loan or advance
monies which are funds of the Trust Estate f£rom sny
ous of the several trusis or shares to any of the
other trusts ox sharas z& may exist from time Lo
time upon such termz, eonditioms and security as
the Trustee may, in its discretion, determine Lo
be fair and reascmable. .

{(n) TUpop the death of aither Truster,K the
Tristee may, within its discretion, purehase assats
from the estate of the deceased Trustor zt a faix
value, The propriety of the purchase, the amount
of stnh assets purchased, and the ascertainment of
foir value shall be sclely within the discretion of
the Trustee, and the Trustee shall dmecur no Yiahility

as a result of such purthasa or purchases ;s:hether

" or pot sueh-assers comstitutz investments which may

: afdinarily-'%é made by Trustees. Ar its discretion,

the Trustée:may lean monies which are funds of the
Trust Estate to the estate of the deceased Truster,
upon such .tg‘;ms_ as the Trustee and 1:'.he pexsanal
representa&;i-ve l;f trhe deceased Trustor may agree.
{0} The Trustae shall have the power to
budget the estimared income and expenses of the

.

PAGE  26/24
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’

1 7 st in such manner 28 to eq .ize, a3 far as
2 possible, periodic jincome payvments no the .

. 3 beneficinries,

‘ -3 (p) The Trustee shall not at any time be
5 required to malke any accounting of the administration
a8 of the Trust Estate £o any cowrt or public authoriey
9 whatgcever, Any and 81} eccounting shzll be made
aﬂ to the beneficia'rias of the Trust or to the lagal
o guardizn or conzervator of amy beneficlary who

10 has not reached the age of majority, or who has
114 been declarxed incompetent,

12 {a} TFozr the puxrposes of allocation thereof
13 between the Trusts, as hersinsbove’ provided in

34 l Paragraph SIX, for the purpose of determining

pE f the pature and charzcter of the property in the
is event the Trust-is terminated or partially xevoked
7 f and assets distributed to the Trustors, and for

18 l tax purposes, ir fe the axpress Intent of the

A8 {i Trustors, that in the event either of tha Trustors
20 : l hereafter zequire any separite or commmity pro-
21 i party and transfer the same to this Trust, said
22 i separate ox community propexty shall retain dns

23 starus as separate Or community property subsequent
24 £o the time it is transferred to this Trust. o
25 ) tha event thar any separate or commmunity propercy
26 13 at.any time hereafter transferred ourt of the

27 i Trust, it shall retain its character as separate or
281 commnity property subsequant po being transferred
ez ! out oL the Trust.

30 EIGHT: The Trusters declare that 21l property in

31 which rher have an intexesst oxr which scands in the name of EENT
3z l‘ WHIPPLE, a/k/a XENT O'NEIL WHIPPLE, and/ox JANE WHIPPLE, a/kf=

- TPNFIAYT b e aTOMN _I

Fa V.
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JANE EE.EARDP . WHIPPLE, is wholly cemiu "ty property under toe

laws of the Stete of Nevada, :n.rrespecti.ve vf the manmer in which
record title is held, or hss been held prier to the transfer to
the Trustee under this ‘Imti.

RINE: The primary purpose of this ingtrument is to
provide for the income beneficiaries, and the zights and interests
of remaindermen are suberdinate to that purpese. The provisions
of this instrument shall be construed liberally in the interests

of and for the benefit of the income baneficiaries .

TEN: Tpon the resignation, inability to act, or
death of JANK WHIPFLE, then KENT WHIPPLE shall act as the sole
Trustea. Upon the resignation, inebility to act, or death of
KENT VEIPPLE, then JANE WHIPPLE end KETTE MURRAY WHIPPLE shall
act as Suscessor Co-Trustees. Upon the resignation, inability
ta act, or death of borh of the eriginal Trustees, then KEITH
MURRAY WEIPPLE shall att as the sole Suecessor Trustee. {pon the
recignatien, insbility to act, or death ef KEITH HMURRAY HHI).’PLE,
then the FIXST NATIONAL BARK OF NEVADA shall act as the Suc::essor

e ——— e
Trustee.

The individual Successor Co-Trustees sbzll be
entitled to compensation for their services, which shall be the
eompensation normally charged by coxporate trustees umder similar
circumstancas. The individusl Trustees named heredn shall serva
';Vithout hond.

Each Successor Co-~Trustes must at all times be
fully informed of each and every official act performed by the
other Prustees and must be furnished with an accounting of all in-
come, expenditures and activities of the Trust ar least quarterly
Each CorTrustees at ail times shall have the right ta examine any

and gll Trust books of accowmt, reports, files amd papers of ever

. %4y,
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[ texrm “issue" shall include any children of the Trustors, who may

arture whets ex. Any individual Coﬂ‘r? see shall have the
right to demand a complete audit of the Trust by au independent
fiem of Certified Public Accountants at the expense af the Tusr
st apy time ar from time to time, without the cousent of the other
Co-Trustees, and this power shall mot be subjecc to arbitration.

Tha coneurring vore of two (2} {o-Trustees shall ba
aecesgaxy for the Trustees to act hereundex, when thers are two
{2) Co-Txustees. In the event of a disagreement at gny time
when thare are only two (2) Co-Trustees, then the digpute shall be
su‘hnirted te arbitxation in accordance with the Uniform Axbicratien
Act of the State of Navada,

ELEVEN: As used in this Trust, the singular shall be
deemed fo include the pluxal, and the masculine, feminine, or

neuter shall be deemed to includs each of the other two gepders.
IWELVE: This Agreement has been delivered in rhe State
of Nevada. The laws of the State of Nevada ghall govern the
validity and interpratation and administrarion therecf, notwith-
standing the residence in another jurisdictien of the Trustors or
of any other beneficiary herevnder. i
THIRTEER: As used throughout this instrument, the

hersaftexr be born or legally adopted, and shell include childref
&dopred by any descendant and their descendants by birch or
adoption.

IN WETNESS WHEREQY, we have hersunto set our bands this

[7 aay ot _ Wl 1969

IRUSTORS : M

EZ; :'2 ;ﬁj;% 4%24 — % %i?? 3AHE
WHIPPLE
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.1 ST&TE oF NE‘““DA ; ss: ;_ PAGE 24124
2 COUNTY oF GLSBK
2 - On this 17th day of March, 1959, bafore me, the umder-

- 4 signed, a Notary Public in and for gaid County and State, person-~
5 ally appeared KENT WHIPPLE and JANE WHIPPLE, husband and wife,
& known to me to be the persons deseribed in and whose signatures
7 exe subseribed £o the within Trust Agreement as “TRUSTORSY, and
& jointly acknowledgéd ro me thak they executed the same freely
9!  and voluntarily and for the uses snd purposes therein mentioned.

10 :

il 7 W N . J ’

S PO Al . Z <
A2y AN Rozary | Pm“f-xc State of Mevaa Eﬁ 'r'%c %‘f“'—“‘w
LY LA Ctrury said Ceunty and 2tate

13 s YYRNA B, L0PARC

14 -...‘.;}-,,".,?T':‘ﬁﬂﬁmm'mm

15
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17
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21
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26 -

27

28

29 : ‘
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. RESIGNATION OF CO-TRUSTE

THE KENT AND JANE WHIPPLE TRUST
KEITH WHIPPLE
BHCR61BOX2
Hiko, Nevada 89861
Avgest_Z2 2005 .
The Kont and Tare Whipple Trest i
ofo Wamer Whipple
Eide Bailly LLP
975 5 Sireet
Efka, ¥V 59531

To whom it may concem;

L KEITE WHIPPLE, Co-Trustes of the Xent and fane Whipple Trost, dated March 17,
1962, ss amended, onthis _ZF  day of August, 2015, do herehy tender and give furmal
rotioe that I rosign from my cmprent position as Co-Trustes of szid Trust, effective as of fhe day
#nd vear first heretnabove written,

Sincerely,

A

KXITH WHIPPLE 7
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CASE XO.5£92

IHM*TBFG’REEMT!OFELKO

IN THR Magpsp QF

THE EENT WmITpnrs

AND JANE E. BRADSERY,
formerly JANE WHiPPIE,
RIS

¥

ORDER AMENDTNG
IMTER VIvos TRuse

AN INTER YIVOS TESST.
./

The Pstitien of Yans E. EREDSHAW, formerly knon as
JANE WSIPFLE, and FELTH MURRAY WHIPPLE, duly verified ana

esj._'._a_i_'.v_lishad March 17, 1969 pursuant s a Tr?.ist. Agrecnent
etwoen HigND WAI RIS, Bimo suown oo ACED OT NI WLITTET, nml
JANE WAIPPIE, also Khoown as JANE EBEIELEOR R, WHIPPLZ alsc
Rnown as BETTE JaND BEIFFLE, as Trustors, snd XENT WHTPSER
and JANE ¥HIPPLE, 2= Prustaes. A CODY of said Trust
Agreament, as amended, is attached to s2id Petition as
Exhibit A and made a part £horeof.

It appearing to the satiszfaction of the Gournt that
all parties Iintezested in this proceading, ineivding =1l
banaficiaries of said htrust and the nemed suacessor Erostee
therein wvhich is the subject of the Patitisn, to .“it' Fraem

=
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B & 8

B

TERNEB S BE R

B &

MSTRTE BANE CF NEVADA, NE, have each fileg hexein theiw
duly scknowledges 2ppearaaca in thig achion, consented 1o the
substitirtion of soevessor trustee and waived notige of the
besring of this matter and furtheoy acknowledged the time set
for tha hearing of this action.

The Courk, having duly ang Teguierdly heard this
action on Novembar 16, ipay at 1:00 8'clock P.¥, and
Petitionsy, JaNB &, PREADSHAM, being prasent with hav Ettornay
JoEN E. méxmmwrmwmamwm,
Neovada, mmam:ahwingma&dw:eﬁenthepartafthe
Fetitioner, the Conrt hershy finds asm Foliems:

i. That due ard legal Notice of the hesving of
paid Petition hzs been waived by a1l pereons inberested in
zajd Trust,

2. That the allegations of said Fetition are tiue
and cozrect.

Trugt hgrooment hetween LENT WATPPIR, alco Zmnowm as XELRD
D*NEIT. RETPPIE, and JAKE WHIFPLE, Aleo known as JANE ELSANOR
mmm,ummmsmﬂmmm,asm, .
ard XERT WETPPLE and JANE EEIFPIE, as Tructees.

4. m&m&mmasgmmms,
A97TT.

5. That Petiticner RETTH MURRAY WHIDPFLE therenpon
succeafied said FENT WHIPPIE as Co-Trustes with JANE REIPPTE,
new kovwn 46 JANER D, FPEADSHOW, pursuant to 2rticie TEN of

gaid Prust Agrecment.
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€. fThath Petitioners hotn desire ang raguest, in
their capacities a2 lo~Trustees, ang Petitioner Jawy 2.
BRADSHAR furthesr desires ang Temiests, in neyr Capacity ag
Tragtor zndg Baneficiary, sfor an Order of this Coyrs amending,
2r in the Altermarive, authorizing the fmendment of, Artieis
TEX =aif Swust Egreament hy substituting VARNER WRIDDIE ase
Sutcessor Trustes in place of Fimse HATIONALT BARK O NEVADL,
BOY known as FIRST INTRRSTATE RANK oF mm; Nx.

7. That tha temms= and provisions of the Trugt
hgreement itsslf make e prevision for such zrendment and, by
virtue of the death of Kour WHIPDIE, maid Trust hZgreament ig
ot therwiss suhjeat to amendment or modirication and =o
other legzl procedurs exigts o accomplish the dasired .
substitution of Successnr Trustes excapt by an Orfer of this
Sotrt.,

8. That WARNTR REISDIn should be substitutesd as
Succeszor Trugtes for the folloving Teasome:

2. That WARNER WNIPDLE is and bkas boen ths

-
[—
B

LOCOUBLANT Ror Ul Snal wiia-e T wZelod, Zedl Soo
detziled knowledgs, expertice and experiense in
dealing with the Trust and Toust matiers;

B, That WARNER WHIDPLE is Bersenally familisy with
The Trust beneficiaries and is knowledgashle of
thelir respeotive healih, support, maintenanpce ang
educational mosds;

<. That the poteptis: conpansation £a the
Successor Trustes would e las=a for WARNER HEIPELE

v .

TR e A e Rt ey et




than fox Frpee INTERSTAYE BM@KOEEEM, Thexraby
presezving sstate Dreparder

. matsmwmﬁksmgnmhasmmmtm

&a=h of saif beneficlaries, to wies JANE 2.
-;mﬁﬁ, aoie Incoms beneficizryr DREP™ niymErTr
WHIPPLE, BETSY XOU SuTRBI: snd BIBRT Ruzmarr
WHLDRLE, adult contingant beneticisrdes: snd Jase
E- mmmhmofpmmﬁmm, cony
KENT WBOFPIE and DAIFON BRUCE EDADSHAW, Minor
contingent beneficigries.
5. MMMhmm&dtﬁmﬁtﬁe
appoimtment s Succassor Trastec.

WOW THEREFOZE, IT I= HERRDY ORDERED, ADITULNCED AKD

DECREED that Articie TeN of the above~descrihed inter viveg

]
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EXHIBIT- D




The undersigned WARNER WHIPPLE hereby reeites as follows:

1. He has recejved the written Resignation of KIETH WHIPPLE as a Co-Trustee of the
KENT AND JANE WHIPPLE TRUST dated March 17, 1959 (herein “Trost™);

2. He has previously been appointed as 2 successor co-trustee of said Trust pursuant to
Elko County District Court Order filed on November 16, 1987 in Case No. 3652 of the
Fourth Judicial District Court of the State of Nevada in and for the County of Elko
therein “Order™):

3. He has previcusly accepted his successor Co-Trustee position of said Trost, as set forth in
seid Order;

4. He confirms acceptance of his successor Co-Trustee position of said Trust and Agrees o
serve with presently ecting Co-Trustee JANE WHIPPLE;

5. He has received a copy of a PETITION filed in the Lincoln County Bistrict Court in Case
No. CV0936015 of the Seventh Judicial Distriet Court of the State of Nevads in and for
the Coanty of Lincoin signed by MATTHEW . CARLING as the attorney for JANE
WHIPPLE the Petitioner and a trustee of said Trust (herein “Petition™);

6. He has concems as a Co-Trustee of said Trust regarding the filing and contents of said
Petition; and, .

BASED ON THE ABOVE RECITALS, hereby incorporated, WARNER WHIPPLE as a Co-
Trustee of said Trust hereby appoints and retsins, as an expense of said Trust, NICK A,
MOSBCHETTI, JR. and his law firm of BINGHAM SNOW & CALDWELL of Mesqguite. Nevada
as his attorneyfs) regarding all matters relating to said Petition and Trust and any other matters
that involve the said Co-Trustees and/or the said Trust.

DATED this__ T day of October, 2015,

L, Mgt

WARNER WHIPPLE, as Co-Trustee of
the KENT AND JANE WHIPPLE TRUST

State of Nevada )}
Iss

County of Btk }

This instrument was acknowledged before me on this T day of October, 2045, by WARNER WHIPPLE
In his capacity as a Co-Trustse of the KENT AND JANE WHIPPLE TRUST 7,
- ° sy 1 i

H E Bt
BOTARY PURLES
STATE OF NEVADA 4
oy Ao Ees e 1 2019 }” [Signéture of Notasy Public)
&
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NEVADA OFFICE e UTAH OFFICE

840 Pirmacle Conurt BING i éNOW 253 W. §t, George Blvd.

Suite 202 2 Suite 100

Mesquite, Nevada 89027 C A I ﬁwi e St George, Utel1 84790

(762) 346-7300 phene h {435) 656-1500 phone

{702) 346.7313 fax i w.com {435) 656-1963 fox

Reply 20 Nevada Qfffce - ) email: zick@binchamsnow.com
o ' emsil: Bogibinghansnow com

CARLING LAW OFF ICE, PC October 8, 2015

Matthew D, Carling, Esq.

1160 Tenth Street

Las Vegas, Nevada 89101

Via:  US Mail and
Fax: 702-446-8065

RE: PETITION FCR DECLARATORY RELIEF
LINCOLN COUNTY DISTRICT COURT
FILED ON September 11, 2015
CASE NO. CV-0930015
In Re THE KENT AND JANE WHIPPLE TRUST
Dated March 17, 1969, Jane Whipple, Trustee, and
Amendments thereto, JANE WHIPPLE, Petitioner

Dear Mr. Carling:

This firm represents Wamner Whipple, Co-Trustee of THE KENT AND JANE WHIPPLE
TRUST, dated March 17, 1969, as amended (herein “Trust™). On the referenced matier, attached
please find the following documents:
1. Elko County District Court Order filed on November 16, 1987 in Case No. 3692
appointing Warner Whippie as a siccessor Trustee of said Trust;
2. Resignation of Keith Whipple as Co-Trustes of said Trust, dated Angust 29, 2615.
3. Appointment and retainer of, as an expense of said Trust, Nick A. Moschetti, Jr. and the
law firm of BINGHAM SNOW & CALDWELL as the attomeys for Co-Trustee Warner
Whipple.

You are hereby NOTIFIED as foliows:

a. Co-Trustee Warner Whipple (herein “our client™) disputes and disagrees with the filing of
the referenced Petition and firther disputes and disagrees with its contents, and Co-
Trustees Warner Whipple and Jane Whipple are therefore in disagreement.

b. The last paragraph of Article TENTH of said Trust states:

“The concurring vote of two {2) Co-Trustees shall be necessary for the Trustess to
act hereunder, when there are two (2) Co-Trustees. In the event of a disagrecment
at any time when there are only two (2) Co-Trustecs, then the dispute shall be
submitted fo arbitration in accordance with the Uniform Arbitration Act of the
State of Nevada.”




BINGHAM®.SNOW
CALDWEFL™

c- Demend for Asbitration is hereby made by cur client as specifically provided in and
required by said Trust.

d. No action is to be taken, directly or indirectly, by you, your office or your client Jane
Whipple (whether in her capacity as a Trstee or Co~Trustee or in her individnal
capacity) regarding the referenced Petition and/or said Trust, unless this law office is first
notified in writing according to the Nevads Rules of Civil Procedure, Nevada District
Cowrt Rules, Lincoln County Local Court Rufes andfor Nevads Arbitration statutes,

€. Neither you nor your office persomel is authorized to directly contact Co-Trastee Warner
Whipple mnless the prior written anthorization of fhis law office is first provided.

We look forward to your prompt response in order to establish how the referenced matter,
Arbitration of the referenced matter, the Co-Trustee’s disagreement(s) and payment of our facs
and costs for representing Co-Trustee Warner Whipple can be successfully addressed and
resolved. At this time our client sesks to address and establish funding of the Trost’s A and B
sub-trusts in order to determine ownership of water rights and satisfy the fiduciary doties of his
Co-Trustee position.

Sincerely,
BINGHAM SNOW & CALDWELL

Nick A. Moschetti, Ir. ’

Licensed in Nevada & Califomia

ce: Warner Whipple w/ attachments
Attachments: 1, 2 & 3 per above
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KNEVADA OFFICE UTAH OFFICE

‘ i)
wrmseo BINGHAMP SNOW 2975 oo
e s " itz 100
Mesquita, Nevada 85027 N o E 8t. George, Utah 84790
e
CALDWEFL

(202) 345-7300 phone {435) 536-1900 phone
(702} 346-7313 fix bingl —— (435} 656-1963 faux
Reply to Nevade Office emailr nicli@hinehassnow. oo
' email; boi@hinghamsnow.com
November 6, 2015

Matthew D. Carling, Esq.

Via Email: cedarlepal @email.com and
Fax; 702-446-80635 and US Mail

1100 South Tenth Street

Las Vegas, NV 89101

Re: In Re Kent and Jane Whipple Trust matters {collectively “Trust” without Emitation)
Dear Mr. Carling:

I received your letier dated November 35, 2015 and the Notice of Hearing with a file-stamp date
of October 22, 2015 this morning, 11/06/2015, via emal. Clearly I was quite surprised since our
telephone conversation of October 13, 2015 and my letter of same date confirming our telephone
conversation provided for 10 days notice pror to any fling or action in the referenced matter.

Obviously, the 10 day notice was not honored since you 100k action without notice to me when
the Notice of Hearing was filed shortly after our conversation and was further not honored since
that Notice provides less than 10 days before the Hesring date of November 13, 2015.

Your 11/05/2015 letter states your client intends to adjudicate the Petition, even though my
letters of October 08, 2015 and October 13, 2015 to you specifically state our Co-Trustee client’s
demand for Arbitration as mandatorily required by the Kent and Jane Whipple Trust.

As an attorney who has practiced, Hiigated, and tanght in the area of trusts, estates and family
ranch differences for 40 years, I am honestly shocked that you have: (i) taken the positions
recited in the Petition; {fi) avoided my attempts for negotiation/setflement discussions in light of
the problems associated with the Trust and the potential for protracted expert, accounting and
legal fees and costs; and, (ifi} ignored specific directives comtained in the contoliing and
foundation Trust document.

Whatever your legal plan or client’s intentions may be, T am just an aitomey representing my
client, who intends to perform his fiduciary duties. I am not steeped 1n the “family differences”,




CALDWEEL™

and we both know it is in the best interest of the Co-Trustees, and all Trost beneficiaries o seek
resolution, of the differences involved in the referenced matter,

It appears my client is now required to engage in this un-necessary “battle” because attomey
commitments have not beer honored, resolution efforts are being ignored, and your client is not
honaring the terms of the Trost.

Co-Trustee Warner Whipple is now involved beceuse fhat is what the Kent and Jane Whipple
Trust provides. Our Co-Trustee client definitely disagrees with the filing and contents of the
pending Petition. We will proceed accordingly in order to enforce the provisions of the Kent and
Jane Whipple Trust,

Experience and judgment have taught that we will be availsble to put the “battle” on hold and
engage in meaningful efforts to mesolve our clients’ differences,; however, you are on notice that
we always reserve, without any waiver or release, all claims, rights, canses of action, offsets,
and/or defenses that we may have in law or equity.

Sincerely,

Nick A. Mogchett, Jr.
BINGHAM SNOW & CALDWELL
Attorneys for Co-Trustee Warner Whipple

Co: Wamer Whipple
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| Inre THE KENT AND JANE WHIPPLE
10 i TRUST, dated March 17, 1969, Jane
Whipple, Co-Trustee (erroneously

SEVENTH JUDICIAL DISTRICT COURT

o £
e £3 1
ZEoLs names as Trustee), and amendments CRDER
8322% 45 | thereto, JANE WHIPPLE,
" 9E2 6
=
wisgz 13 Petitioner
izl =@
By 14

s 15| PROCEDURAL HISTORY

ey

S

16 On September 11, 2015, Petitioner “Jane” filed a Petition for Declaratory

Relief. On November 25, 2015, Warner Whipple “Warner” filed a Motion to Dismiss/Stay

Petition Pending mandatory arbitration. Jane filed an opposition to the motion and

Warner filed 2 Reply. Warner filed a Request for Submission on December 28, 2015.

20
21 kOn January 7, 2016, Jane filed an "Errata to Opposition to Motion to Dismiss/Stay

22 | Pefition Pending Mandatory Arbitration” and a Request for Oral Argument. On January
23 11, 20186, Warner filed an Opposition to Emata and Untimely Request for Oral
24
25
26

Arguments. The court has reviewed the file and finds that additicnal briefing or

argument is not necessary.,
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STEVE L. DOBRESCU

DISTRICT JUDGE

DEPARTMENT
WHITE PINE, LINCGILN AND BEUREKA CAUNTIES

STATE OF NEVADA

FACTUAL SUMMARY

el
S —
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For the purposes of deciding Warner's motion, the court finds the following
facts to be undisputed.
| On March 17, 1969, Kent and Jane Whipple, husband and wife, created 3
trust. Kent and Jane amended the trust on January 30, 1977. Subsequently, Kent died.

After Kent's death, the trust acquired water rights “permits” from the State

© 0 N o W N

Engineer. Prior to 2015, several of the permits were conveyed to the Kent Whipple

Ranch, LLC. In January 2015, the Kent Whipple Ranch appiied to the State Engineer to

—d
)

change the point of diversion, place of use and manner of use of a portion of one of the

-
[

? water permits. Betsy Whipple, a remainder beneficiary of the trust protested ang the

13 State Engineer stayed his consideration of the application.
14 i

On August 29, 2015, Keith Whipple, Co-Trustee of the Trust resigned.
15

Pursuant to a Court order filed in Elko County in 1987, Warner would succeed Keith as
Co-Trustee. On October 15, 2015, Warner confirmed his acceptance of appointment as
successor Co-Trustes.

Jane's filing is styled as a “Petition for Declaratory Relief (NRS 30.010 et
seq.)” Although not cited by Jane, NRS 30.080{1)(c) allows a Trustee fo have a
- ideclaration of “rights or legal relations” to “determine any question arising in the

29 administration of . . . the trust, including questions of construction” of the trust. In

24 laddition, various sections of NRS Chapter 164 provide for a trustee to pstition a court for

2

4)

advice and instruction.
26
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In her petition Jane seeks the following relief: A declaration that:

z | 1. The Kent and Jane Whipple Trust dated March 17, 1969, remained in
4 || effectin 1976 after the death of Kent Whipple;
5 2. Jane Whipple is a trustee of the Kent and Jane Whippie Trust dated

5 | March 17, 196;

7 | 3. The “A” and "B” trusts of the Kent‘and Jane Whipple Trust dated March

g ; z 17, 1969, were never partitioned and funded;

ﬁ § _ § 10 4. Water right Permit 79132 was iransferred to the‘Kent and Jane Whipple
é g . g 21 Trust dated March 17, 1969, and the transfer is valid and said permit is an asset of said
g%égg 12 4 Trust;
gg T 13 5. Water right Permits 28599, 55918, 55919, 55920, 79132 and Claim of
% ’ % : ! Vested right V-01394 were fransferred to the Kent Whipple Ranch, LLC, by the Kent and
; § 16 Jane Whipple Trust dated March 17, 1969, and the transfers are valid and said permits

and claim are assets of the Kent Whipple Ranch, LLC,

6. This Court confirm the appraisal (in 1976 dollars) of the Kent and Jane

Whipple Trust dated March 17, 1969;

7. The A trust (d/bfa Jane Whipple Family; Jane Whipple Trustee and/or
Kent Whippie Trust; Jane Whippie Trustee) is the rightful owner of the Kent Whipple
Ranch, LLC and that Jane Whipple has an absolute right to manage, sell; water right
24 | Permits 28598, 55918, 55919, 55820, 79132 and Claim of Vested right V-01394.

25 8. The Kent and Jane Whipple Trust dated March 17, 19869, as the sole
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DEPARTMENT i
WHITE PIME, LINCOLN AND EUREKA COUNTIES

SEVENTH JUDICIAL DISTRICT COURT

STATE OF NEVADA

(- RN N oo B T = > T € ) R - Y 7% T .\ JRS

E)\)“b(.}'l-lbo-(lm[\J—‘-C)‘i.ﬂl’)()'\l(J)U’h-ihﬁl@l\:"---L

owner of the Kent Whipple Ranch, LLC has and continues to have authority to manage,

sell, to otherwise convey water right Permits 28599, 55918, 55919, 55920, 79132 and
Claim of Vested right V-01394.
In the mction to compel arbitration, Wamer argues that it is “unclear” if the

A and B trusts were funded; whether the water rights acquired after the death of Kent

| Whipple are in the A trust or B trust, and whether the Kent Whipple Ranch is an entity
separate from the trust. it is alleged that these unceriainties have caused Warner

"considerable concern” and because the co-trustees have not unanimously agreed to the

transfer of the water rights or what the ownership interest is, arbitration is required. An

affidavit from Warner is attached as an exhibit in which Wamer states “He has concerns
as a Co-Trustee of said Trust regarding the filing and contents of said Pefition . . ..”
The motion relies on section Ten of the Trust which provides as follows:
TEN: Upon the resignation, inability to act, or death of
JANE WHIPPLE, then KENT WHIPPLE shall act as the

sole Trustee. Upon the resignation, inability to act, or
death of KENT WHIPPLE, then JANE WHIPPLE and

KEITH MURRAY WHIPPLE shall act as Successor Co-
Trustees. Upon the resignation, inability to act, or death
of both the original Trustees, then KEITH MURRAY
g WHIPPLE shall act as the sole Successor Trustee.
Upon the rasignation, inability to act, or death of KEITH
MURRAY WHIPPLE, then the FIRST NATIONAL BANK
OF NEVADA shall act as the Successor Trustes.

The individual Successor Co-Trustees shall be
entitied tc compensation for their services, which shall
be the compensation normally charged by corporate
Ig trustees under similar circumstances. The individual

Trustees named herein shali serve without bond.

e
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Each Successor Co-Trustee must at all times be
fully informed of each and every official act performed
by the other Trustees and must be furnished with an
accounting of all income, expenditures and activities of
the Trust at least quarterly. Each Co-Trustee at all
times shall have the right fo examine any and all Trust
bocks of account, reports, filed and papers of every
nature whatscever. Any individual Co-Trustee shall
have the right to demand a complete audit of the trust by
an independent firm of Certified Public Accountants at
the expense of the Trust at any time from time to time,
; without the consent of the other Co-Trustees, and this
power shail not be subject to arbitration.

The concurring vote of two {2) Co-Trustees shall
be necessary for the Trustees to act hereunder, when
11 there are two (2) Co-Trustees. In the event of a
disagreement at any time when there are only two (2)
Co-Trustees, then the dispute shall be submitied to
arbitration in accordance with the Uniform Arbitration

L ¢ e « - I & > B N & B %

DEPARTMENT |
WHITE PINE, LINCOLN AMD EUREKA COUNTIES

STEVE L. DOBRESCU
DISTRICT JUDGE
STATE OF NEVADA
Py
AV

SEVENTH JUDICIAL DISTRICT COURT

13 Act of the State of Nevada.
14
Based on these facts and the trust language, Warner requests the Court o
15
16 ‘compel the arbiiration of the disagreements between Co-Trustee Jane and Co-Trustee

Warner regarding their disputes relating to the petition and its contents.”

In 2000, Nevada adopted the Uniform Arbitration Act (NRS 38.206 et seq).

NRS 38.219 provides in part that an “agreement contained in a record to submit to

20 arbitration any existing or subsequent confroversy . . . is valid, enforceable and
z; irrevocable . . .." The party moving o enforce an arbitration clause has the burden of
oy |[Persuading the district court that the clause is valid.”

o4 Here, it is not disputed that the arbitration language in the trust is valid.

25

H
26 Eé See B.R,_Horton. Inc.. v, Green, 120 Nev. 549 {2004).

-5
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Aithoughdane does not dispute the validity of the arbiiration agreement, she argues that
the scope of the clause does not encompass the relief she seeks in her petition.

In her petition, Jane is in essence seeking judicial ratification of actions she
has taken a Trustee, and confirmation (or declaration) of her authority to act in the
future. Although somewhat non-specific, Warner disagrees with Jane’s “proposed action”
and her claimed right of title (presumably to the water permits and the Kent Whipple
Ranch).

Whether a dispute arising under a contract is arbitable is a matier of
contract interpretation, which is a question of law.? NRS 38.219(1) refers to arbitration of
“an existing or subsequent controversy” between the parties.

An examination of the arbitration language in Section Ten of the trust
reveals a focus cn acts of a frustee. The relevant provisions provide that each Co-
Trustee "must at all times be fully informed of each and every official act performed by
the other Trustees [sicl. . .." The section further provides that “the concurring vote of two
{2) Co-Trustees shall be necessary for the Trustees to act hereunder . . . “ and “in the
event of a disagreement . . . the dispute shall be submitied to arbitration .. ..”

On the record before the court, it appears that all of Warner's
disagreements or concems relate {o actions taken prior to the resignation of Warner's
predecessor Co-Trustee. Nothing in the record suggests that Warner's predecessor was

not “fully informed” or did not concur with Jane’s action. Neither party cited any law to

z
State Ex Rel. Masto v. Second Judicial District Count, 125 Nev, 37; 199 P.3d 828 (2009).
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support Warner's authority to dispute actions taken before his appointment as Co-
Trustee.

Based on the foregoing, the Court finds that the “dispute” raised by Warner
is not arbitable under Section Ten of the trust.

Further, the issue of what authority a trustee has pursuant to the terms of
the trust is a question of law, and does not require a consideration of how a frustee
shouid exercise that authority. For example, a determination of the authority of the
trustees to allocate property between the A and B trusts, or the authority of either to
conirol the A or B trusts is a qusstion of law based on the trust fanguage. A dispuie
between Trustees as to the existence of their authority is not a dispute as to the
existence of that authority. On the other hand, a dispute as to what particular property
should be allocated to each trust, or a dispute as to how property should be managed or
disposed of would clearly fall within the arbitration language.®

At the risk of redundancy, a further example may help illustrate the point. If
the court determined that the “concurring vote” language applies tc actions regarding
either the A or B trust (or unallocated property in the original trust) any proposed action
by either trustee would be subject to arbitration in the event of a dispute. If however, the
court found that Jane has sole authority to act in regard to the A trust, Warner's
disagreement with her proposed action would not be subject {0 arbitration.

Overall, the court finds that Jane's petition and Warner's response does

3
This point assumes of course, that the “concurring vote” language applies to the action proposed.

-
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not present a dispute or disagreement that falls within the arbitration language of the

2
5 i trust, Good cause appearing,
4 j iT IS HEREBY ORDERED that Warner's Motion to Dismiss/Stay Petition
5 [ Pending Mandatory Arbitration is DENIED.
6 DATED this f {____day of February, 20186.
7
{ N
9 DISTRICT JUDGE
10

e
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STATE OF NEVADA
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Case No. CV-0930015

Dept. No. 1

IN THE SEVENTH JUDICIAL DISTRICT COURT OF TYIE STATE OF NEVADA
IN AND FOR THE COUNTY OF LINCOLN
*

In re THE KENT AND JANE WHIPPLE TRUST,

Dated March 17, 1969, Jane ‘Whipple, Co-Trustee NOTICE OF
{erreneously named as Trustee), and amendments ENTRY OF ORDER
thereto, JANE WHIPPLE, :

Petitioner

/

PLEASE TAKE NOTICE that an ORDER denying Co-Trustee Warner Whipple’s Motion to
Dismmiss/Stay Petition Pending Mandatory Arbitration was entered in the above-entitled matter on the
16th day of February, 2016.

A copy of ;hg said COrder is attached hereto as Exhibit 1.

DATED this %7~ day of March, 2016.

fidk A. Moschetti, Jr.
Nevada Bar No. 920

BINGHAM SNOW & CALDWELL

840 Pinnacle Court, Suite 202

Mesquite, Nevada 89027

Telephone: {702) 346-7300

Attorney for Co-Trustee Warner Whipple
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b) and NRAP z5(e) I certify that I am an employee of
Bingham Snow & Caldwell, and that on this day; I caused a true and correct copy of
the foregoing document to be served, to the following:

Alissa Engler |

JUSTICE LAW GENTER : _ { L] Personal Sérvice
1oo 8. Tenth Street &ﬁ;ﬁiﬁiﬁg Email / E-File
Las Vegas, Nevada 8o101 Whipole Facsismile
alissaengler@jusfﬁce—law— PP Mail
center.com

DATED this 6 day of March, 2016.

employee of Bingham Snow & Caldwell




