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DECLARATION
OF

COVEN ANTS, COND ITI O N S AND RESTRI CTI O N S
AND RESERVATION OF EASEMENTS

FOR

SAVONA

THIS DECLARATION ("Declaration"), made as of the flo*of Aprit, 2015, by
WOODSIDE HOMES OF NEVADA, LLC, a Nevada limited liability company ("Declarant")

WITNESSETH:

WHEREAS:

A. Declarant owns certain real property located in the City of Las Vegas, Nevada,
on which Declarant intends to subdivide, develop, construct, market and sell single family
detached homes in a residential common-interest planned community, to be known as
"SAVONA"; and

B. A portion of said property, as more particularly described in Exhibit "4" hereto,
shall constitute the property initially covered by this Declaration ("Original Property"); and

C. Declarant intends that, upon Recordation of this Declaration, the Original
Property shall be a Nevada Common-lnterest Community, as defined in NRS S 116.021, and a
Nevada Planned Community, as defined in NRS S 116.075 ("Community"); and

D. The name of the Community shall be SAVONA, and the name of the Nevada
nonprofit corporation organized in connection therewith shall be the SAVONA
HOMEOWNERS ASSOCIATION ("Association"); and

E. Declarant further reserves the right from time to time to add all or any portion(s)
of certain other real property, from time to time described more particularly in Exhibit "8"
hereto ("Annexable Area; and

F. The total maximum number of Units that may (but need not necessarily) be
created by Declarant in the Community, is expected not to exceed one hundred thirty-five
(135) aggregate Units ("Units That May Be Created"); and

G. The Original Property and, following annexation from time to time, in
Declarant's sole discretion, any and allAnnexed Property, shall comprise the "Properties"; and

H. Declarant intends to develop and convey the Properties pursuant to a general
plan and subject to certain protective covenants, conditions, restrictions, rights, reservations,
easements, equitable servitudes, liens and charges; and

1
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l. ln addition to this Declaration, the Properties also are subject to the Recorded
Master Declaration for SUMMERLIN WEST ("Master Declaration") as said in Master
Declaration from time to time may be supplemented, amended and/or restated; and

J. The Master Declaration provides that Supplemental Declarations may be
recorded which may cover Neighborhoods within the Master Community (as such terms are
defined in the Master Declaration), and that Sub-Associations may be established for the
purpose of managing and administering said Neighborhoods; and

K. Taking into account certain unique aspects of the Properties, Declarant desires
that the Properties be subject to the further covenants, conditions and restrictions and
reservations of easements set forth herein, in addition to those set forth in the Master
Declaration and that the Association be established (as a Sub-Association under the Master
Declaration) for the purpose of assessing, managing and administering SAVONA; and

L. Declarant has deemed it desirable, for the efficient preservation of the value
and amenities of the Properties pursuant to the provisions of this Declaration, to organize the
Association, to which shall be delegated and assigned the powers of owning, maintaining and
administering the Common Elements (as defined herein), administering and enforcing the
covenants and restrictions, and collecting and disbursing the Assessments and charges
hereinafter created. Declarant will cause, or has caused, the Association to be formed for the
purpose of exercising such functions; and

M. This Declaration is intended to set forth a dynamic and flexible plan for
governance of the Community, and for the overall development, administration, maintenance
and preservation of a unique residential community, in which the Owners enjoy a quality life
style as "good neighbors";

NOW, THEREFORE, Declarant hereby declares that all of the Original Property, and,
from the date(s) of respective annexation, all Annexed Property (collectively, "Properties")
shall be held, sold, conveyed, encumbered, hypothecated, leased, used, occupied and
improved subject to the provisions of this Declaration and to the following covenants,
conditions, restrictions, reservations, easements, equitable servitudes, liens and charges, all of
which are for the purpose of uniformly enhancing and protecting the value, attractiveness and
desirability of the Properties, in furtherance of a general plan for the protection, maintenance,
subdivision, improvement and sale and lease of the Properties or any portion thereof. The
covenants, conditions, restrictions, reservations, easements, and equitable servitudes set forth
in this Declaration shall run with and burden the Properties and shall be binding upon all
Persons having or acquiring any right, title or interest in the Properties, or any part thereof, and
their heirs, successors and assigns; shall inure to the benefit of every portion of the Properties
and any interest therein; and shall inure to the benefit of and be binding upon, and may be
enforced by Declarant, the Association, each Owner, and their respective heirs, executors and
administrators, and successive owners and assigns. All Units within this Community shall be
used, improved and limited exclusively to single Family residential use.

2
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ARTICLE 1

DEFINITIONS

Section 1.1 "Ac!" shall mean NRS Chapter 116, as defined below. Except as
othenvise indicated, capitalized terms herein shall reasonably have the same meanings
ascribed to such terms in the Act.

Section 1.2 "Allocated lnterests" shall mean the following interests allocated to each
Unit: a non-exclusive easement of enjoyment of all Common Elements in the Properties;
allocation of Limited Common Elements, if any, pursuant to the Plats and as set forth herein;
liability for Assessments pro-rata for Common Expenses in the Properties and allocation of
Annual Assessments and any Capital Assessments pursuant to the allocation formula set forth
in this Declaration (in addition to any Special Assessments as set forth herein); and
membership and one vote in the Association, per Unit owned, which membership and vote
shall be appurtenant to the Unit. These foregoing allocations may not discriminate in favor of
Units owned by Declarant or affiliate thereof.

Section 1.3 "Annexaþle¡\rea" shall mean all or any portion of that real property
described in Exhibit "8" attached hereto and incorporated by this reference herein, all or any
portion of which real property may from time to time be made subject to this Declaration
pursuant to the provisions of Article 15 hereof. At no time shall any portion of the Annexable
Area be deemed to be a part of the Community or a part of the Properties until such portion of
the Annexable Area has been duly annexed of Record hereto pursuant to Article 15 hereof.

Section 1.4 "Annexed Propertv" shall mean any and all portion(s) of the Annexable
Area from time to time added to the Properties covered by this Declaration, by Recordation of
Annexation Amendment(s) pursuant to Article 15 hereof.

Section 1.5 "reu shall mean the Architectural Review Committee created pursuant
to Article I hereof.

Section 1.6 rrArticlesrr shall mean the Articles of lncorporation of the Association as
filed or to be filed in the office of the Nevada Secretary of State, as such Articles may be
amended from time to time.

Section1.7''@''shallrefercollectivelytoAnnualAssessments,andany
applicable Capital Assessments and/or Special Assessments.

Section1.8''@'shallmeantheannualorsupplementalcharge
against each Owner and his or her Unit, representing a portion of the Common Expenses,
which are to be paid in equal periodic (monthly or quarterly, as determined from time to time
by the Board) installments commencing on the Assessment Commencement Date, by each
Owner to the Association in the manner, and at the times, and proportions provided herein.

Section 1.9 "Assessment. Capital" shall mean a charge against each Owner and his
or her Unit, representing a portion of the costs to the Association for installation, construction,
or reconstruction of any lmprovements on any portion of the Common Elements which the

3
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Association may from time to time authorize, pursuant to the provisions of this Declaration.
Such charge shall be levied among all Owners and their Units in the same proportion as
Annual Assessments.

Section 1.10 "Assessment, Special" shall mean a charge against a particular Owner
and his or her Unit, directly attributable to, or reimbursable by, that Owner, equal to the cost
incurred by the Association for corrective action, performed pursuant to the provisions of this
Declaration, or a reasonable fine or penalty assessed by the Association, plus interest and
other charges on such Special Assessments as provided for herein, subject to applicable law.

Section1.11''.'shallmeanthatdate,pursuantto
Section 6.7 hereof, duly established by the Board, on which Annual Assessments shall
commence.

Section 1.12 "Association" shall mean SAVONA HOMEOWNERS ASSOCIATION (or
substantially similar name), a Nevada non-profit corporation, and its successors and assigns.

Section 1.13 "Association Funds" shall mean the accounts created for receipts and
disbursements of the Association, pursuant to Article 6 hereof.

Section 1.14 ".@flgig-ry" shall mean a Mortgagee under a Mortgage or a beneficiary
under a Deed of Trust, as the case may be, and the assignees of such mortgagee or
beneficiary.

Section 1.15 "@[" or "Boarc|gflIgc.lors" shall mean the Board of Directors of the
Association, elected or appointed in accordance with the Bylaws and this Declaration. The
Board of Directors is an "Executive Board" as defined by NRS S 116.045.

Section 1.16 "Buc!æt" shall mean a written, itemized estimate of the expenses to be
incurred by the Association in performing its functions under this Declaration, prepared and
approved pursuant to the provisions of this Declaration, including, but not limited to, Section
6.4 below.

Section 1.17 "Evlaws" shall mean the Bylaws of the Association which have or will be
adopted by the Board, as such Bylaws may be amended from time to time.

Section 1.18 "ç!!y' shall mean the City of Las Vegas, Nevada.

Section 1.19 "Close of_Escrow" shall mean the date on which a deed is Recorded
conveying a Unit from Declarant to a Purchaser.

Section 1.20 "Common Elements" shall mean all real property or interests therein
owned or leased in the Properties by the Association, but shall exclude fee title in and to Units.
Without limiting the foregoing, Common Elements shall include all of that real property
designated on the Plats as "Common Elements" or uC.E.", and lmprovements respectively
thereon, and shall include, but are not necessarily limited to: all private entry monumentation;
private entry gate area for the Properties; Private Streets; and all easements designated on a
Plat "to be privately maintained by the Homeowners' Association" (or words of substantially

4
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similar meaning or import); and includes Common Element landscape (which may be desert
landscape), drainage, and other easements; all as shown as such on the Plats. The Common
Elements within the Properties shall constitute Common Elements, as provided in NRS
5116.017. There also is a Shared Entry Area, with certain related provisions, as described
further in this Declaration (including, but not limited to, Sections 1 .69 - 1.72,2.17, 6.3,9.2, and
12.4, below). A portion (but not all) of the Shared Entry Area is comprised of certain Gommon
Elements, but expressly subject to and governed by the Shared lmprovements lnstrument.
The Common Elements do not include Master Association Property. Master Association
Property is owned by, and within the jurisdiction and purview of, the Master Association.

Section1.21''@''shallmeanexpendituresmadeby,orfinancial
liabilities of, the Association, together with any allocations to reserves, including the actual and
estimated costs of: maintenance, insurance, management, operation, repair and replacement
of the Common Elements; painting over or removing graffiti on Exterior Walls, pursuant to
Section 9.10 below; unpaid Special Assessments, and/or Capital Assessments; costs of
irrigation and periodic maintenance of landscaping and/or ground cover on Common
Elements; the costs of any commonly metered utilities, if any, and any other commonly
metered charges for the Properties; costs of management and administration of the
Association including, but not limited to, compensation paid by the Association to the
Community Manager, accountants, attorneys, consultants, and employees; costs of all utilities,
gardening, trash pickup and disposal, and other services benefitting the Common Elements;
costs of fire, casualty and liability insurance, workers' compensation insurance, and any other
insurance covering the Association, Common Elements, or Properties, or deemed prudent and
necessary by the Board; costs of bonding the Board, Officers, Community Manager, or any
other Person handling the funds of the Association; any statutorily required ombudsman fees;
taxes paid by the Association; amounts paid by the Association for discharge of any lien or
encumbrance levied against the Common Elements or Properties or d.eemed prudent and
necessary by the Board; costs of any other item or items incurred by the Association for any
reason whatsoever in connection with the Properties, for the benefit of the Owners; prudent
reserves; costs allocated to the Association, under the Shared lmprovements lnstrument, of or
related to performance by the Association of its obligations under the Shared lmprovements
lnstrument; and any other expenses for which the Association is responsible pursuant to this
Declaration or pursuant to requirement of governmental authority with jurisdiction, or of
applicable law. Notwithstanding the foregoing, Common Expenses shall not include certain
items (including, but not necessarily limited to: (a) political campaigns or contributions; (b)
nuisances located outside of the boundaries of the Community) and the Association shall not
spend any Association funds for or in connection with such items.

Section 1.22 "Çommunily" shall mean the Properties from time to time comprising
SAVONA, a Common-lnterest Community, as defined in NRS S 116.021, and a Planned
Community, as defined in NRS S 116.075.

Section 1.23 "Communitv Manaqer" shall mean the Person, if any, whether an
employee or independent contractor, hired as such by the Association, acting through the
Board, and delegated the authority to implement certain duties, powers or functions of the
Association as provided in this Declaration.

5
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Section 1.24 "Counlv" shall mean Clark County, Nevada.

Section 1.25 "-ÞL@1" shall mean WOODSIDE HOMES OF NEVADA, LLC, a
Nevada limited liability company, and its successors and any Person(s) to which Declarant
shall have assigned any rights hereunder by express written and Recorded assignment (but
specifically excluding Purchasers, as defined in NRS 5116.079).

Section 1.26 "Declarant Control Period" shall have the meaning set forth in Section
3.7, below.

Section1.27''@''shallmeantheperiodoftime(tothemaximum
time period and maximum extent not prohibited by applicable law) during which Declarant
owns any property subject to this Declaration or in the Annexable Area (i.e., until the Close of
Escrow to a Purchaser of the last residential unit in the Annexable Area); during which time,
Declarant has reserved certain limited rights as expressly set forth in this Declaration.

Section 1.28 "Seclarati.g-n" shall mean this instrument as it may be amended from time
to time, subject to Declarant's reasonable prior written approval as required, and subject
further to Master Declarant's approval and to the Master Declaration.

Section 1.29 "Deed of Trust" shall mean a Recorded mortgage or a deed of trust, as
the case may be.

Section 1.30 ".@.f" shall mean a duly appointed or elected and current member of
the Board of Directors.

Section 1.31 ".rc!jlg" shall mean a residential building located on a Unit designed
and intended for use and occupancy as a residence by a single Family, subject to applicable
law.

Section 1.32 "Eliqible Holder" shall mean each Beneficiary, insurer and/or guarantor of
a first Mortgage encumbering a Unit, which has filed with the Board a written request for
notification as to relevant matters as specified in this Declaration.

Section 1.33 ".Bterior}/Va!l(Ð" shall mean the exterior only face of Perimeter Walls
(visible from streets or other areas outside of and generally abutting the exterior boundary of
the Properties).

Section 1.34 "@lly" shall mean (a) a group of natural persons related to each other
by blood or legally related to each other by marriage or adoption, or (b) a group of natural
persons not all so related, but who maintain a common household in a Dwelling, all as subject
to and in compliance with all applicable federal and Nevada laws and local health codes and
other applicable Ordinances.

Section 1.35 'FHA" shall mean the Federal Housing Administration.

6
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Section 1.36 'FHLMC" shall mean the Federal Home Loan Mortgage Corporation (also
known as The Mortgage Corporation) created by Title ll of the Emergency Home Finance Act
of 1970, and any successors to such corporations.

Section 1.37 "-Fiscal_Ye.A-f" shall mean the twelve (12) month fiscal accounting and
reporting period of the Association selected from time to time by the Board.

Section 1.38 "FNMA" or "GNMA" FNMA shall mean the Federal National Mortgage
Association, a government-sponsored private corporation established pursuant to Title Vlll of
the Housing and Urban Development Act of 1968, and any successors to such corporation.
GNMA shall mean the Government National Mortgage Association administered by the United
States Department of Housing and Urban Development, and any successors to such
association.

Section 1.39 "Governinq Documeffi" shall mean the Declaration, Articles, Bylaws,
Plats, and any Rules and Regulations and any other relevant governance documents of the
Association (and where applicable or required within the context, the Master Association
Documents). Any irreconcilable inconsistency among the Governing Documents shall be
governed pursuantto Sections 17.10 and 17.14, below.

Section 1.40 "ldentifvinq Number", pursuant to NRS S 116.053, shall mean the number
which identifies a Unit on the relevant Plat.

Section 1.41 "lmprovement" shall mean any structure or appurtenance thereto of every
type and kind, whether above or below the land surface, located in the Properties, including
but not limited to Dwellings and other structures, walkways (if any), sprinkler pipes, garages,
spas, swimming pools (if any are permitted), and other recreational facilities, Private Streets,
roads, driveways, parking areas, hardscape, Perimeter Walls, Party Walls, curbs, gutters,
walls, fences, screening walls, block walls, retaining walls, stairs, decks, landscaping,
antennae, hardscape features, hedges, windbreaks, patio covers, railings, plantings, planted
trees and shrubs, poles, permitted signs, exterior air conditioning and water softener fixtures or
equipment.

Section 1.42 "þ1," shall mean the residential real property of any residential lot to be
owned separately by an Owner, as shown on the relevant Plat, and duly subjected of Record
to the Community and to this Declaration (subject to this Declaration and the other Governing
Documents, and any area shown on the Plats as a Common Element or other easement).

Section1.43''.@t@'',ShallmeantheSUMMERLlNWESTcoMMUNlTY
ASSOCIATION, a Nevada non-profit corporation, and its successors or assigns. The rights
and duties of the Master Association are as set forth in the Master Declaration.

Section 1.44 "Master Association Desiqn Criteria" shall mean the Summerlin Design
Standards applicable to this Community; Master Association Design Guidelines and
Standards; applicable provisions of the Master Declaration pertaining to the Master DRC; and
any and all other standards and/or other applicable documents of or related to the Master
DRC.
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Section 1.45 "Master Association Documents" (sometimes "Master Governing
Documents") shall mean the Master Declaration, the Master Association Articles of
lncorporation and Bylaws, the Master Association Rules, the Master Association Design
Guidelines and Standards, and any and all other governing documents of the Master
Association.

Section 1.46 "Master Associatl " shall mean the master common elements
owned by the Master Association. Master Association Property shall be subject to and
governed by the Master Associatioh Documents.

Sectionl.4T"Master Communitv" shall mean the SUMMERLIN WEST Master
Community, subject to the Master Declaration and the other Master Association Documents.

Section 1.48 "Master Declarant" shall mean the declarant under the SUMMERLIN
WEST Master Declaration.

Section 1.49 "Master Declaration" shall mean the Declaration of Covenants,
Conditions and Restrictions and Reservation of Easements for SUMMERLIN WEST,
Recorded by Master Declarant as lnstrument No. 01409 in Book No. 20010123, as
supplemented by Supplemental Declaration of Annexation and of Covenants, Conditions,
Restrictions, and Reservation of Easements for VILLAGE 238, PARCEL T, Recorded by
Master Declarant; as from time to time may be amended and/or restated of Record.

Section 1.50 "Master DRC" shall mean the Design Review Committee of the Master
Association.

Section 1.51 "Member," "[V!embersh!p." "Member" shall mean any Person holding a
membership in the Association, as provided in this Declaration. "Membership" shall mean the
property, voting and other rights and privileges of Members as provided herein, together with
the correlative duties and obligations, including liability for Assessments, contained in this
Declaration, and/or in the other Governing Documents.

Section 1.52 "Mgfggæ,," "fvþdggge," "MgÉgg.æf." "Mortgage" shall mean any
unreleased mortgage or deed of trust or other similar instrument of Record, given voluntarily
by an Owner, encumbering his or her Unit to secure the performance of an obligation or the
payment of a debt, which will be released and reconveyed upon the completion of such
performance or payment of such debt. The term "Deed of Trust" or "Trust Deed" when used
herein shall be synonymous with the term "Mortgage." "Mortgage" shall not include any
judgment lien, mechanic's lien, tax lien, or other similarly involuntary lien on or encumbrance of
a Unit. The term "Mortgagee" shall mean a Person to whom a Mortgage is made and shall
include the beneficiary of a Deed of Trust. "Mortgagor" shall mean a Person who mortgages
his or her Unit to another (i.e., the maker of a Mortgage), and shall include the trustor of a
Deed of Trust. "Trustor" shall be synonymous with the term "Mortgagor;" and "Beneficiary"
shall be synonymous with "Mortgagee." For purposes of this Declaration, "first Mortgage" or
"first Deed of Trust" shall mean a Mortgage or Deed of Trust with first priority over other
mortgages or deeds of trust on a Unit in the Properties and "first Mortgagee" or "first
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Beneficiary" shall mean the holder of a first Mortgage or Beneficiary under a first Deed of
Trust.

Section 1.53 "Notice and Hearinq" shall mean written notice and a hearing before the
Board, at which the Owner concerned shall have an opportunity to be heard in person, or by
counsel at Owner's expense, in the manner further provided in the Bylaws.

Section 1.54 "NRS Chapter 116" shall mean each and all (as may be applicable) of: (a)
Nevada's Uniform Common-lnterest Ownership Act, Chapter 116 of Nevada Revised Statutes;
(b) Common lnterest Communities: Regulation of Community Managers and Other Personnel,
Chapter 116A of Nevada Revised Statutes; and (c) Chapters 116 and 116A of the Nevada
Administrative Code; as all or any portion of which respectively from time to time may be duly
amended or supplemented by appropriate legal authority with jurisdiction.

Section 1.55 "Qff!çef' shall mean a duly elected or appointed and current officer of the
Association.

Section 1.56 "Ordinance(s)" shall mean all applicable ordinances, codes, regulations
and rules of the City, and/or other applicable local governmental authority with jurisdiction.

Section 1.57 "Oriqinal Propertv" shall mean that real property described on Exhibit "4"
attached hereto and incorporated by this reference herein, which shall be the initial real
property made subject to this Declaration, immediately upon the Recordation of this
Declaration.

Section 1.58 "Ownel" shall mean the Person or Persons, including Declarant, holding
fee simple interest of Record to any Unit. The term "Owner" shall include sellers under
executory contracts of sale, but shall exclude Mortgagees. Pursuant to Article 3 hereof, a
vendee under an installment land sale contract shall be deemed an "Owner" hereunder,
provided the Board has received written notification thereof, executed by both vendor and
vendee thereunder.

Section 1.59 "&{gWa!(Ð" shall have the meaning set forth in Section 9.5 below.

Section 1.60 "Perimeter Wall(s)" shall mean the walls and/or fences located generally
around the exterior boundary of the Properties, as constructed or to be constructed by or with
the approval of Master Declarant, as set forth in this Declaration, including, but not necessarily
limited to, Sections 9.6 and 9.7, below.

Section 1.61 "Person" shall mean a natural individual, a corporation, or any other entity
with the legal right to hold title to real property.

Section 1.62 "Plats" shall mean the final plat maps of (a) SAVONA @ SUMMERLIN -
PHASE 1 ("Phase 1 Map"), on file in Book 149 of Plats, Page 0011; and (b) SAVONA @
SUMMERLIN - ENTRANCE, on file in Book 148 of Plats, Page 0098 ("Entry Map");
respectively in the Office of the County Recorder, Clark County, Nevada; and (c) SAVONA @
SUMMERLIN - PHASE 2 ("Phase 2 Map"), yet to be Recorded; and (d) SAVONA @
SUMMERLIN - PHASE 3 ("Phase 3 Map"), yet to be Recorded; together with any and all other
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plat maps of the Community Recorded from time to time by Declarant, as said plat map(s)
from time to time may be amended or supplemented of Record by Declarant.

Section 1.63 "-Privalg_Streets" shall mean all private streets, rights of way, street
scapes, and vehicular ingress and egress easements in the Properties, shown as such on the
Plats, and which Private Streets comprise a portion of the Common Elements. Although the
streets within this privately gated Community are Private Streets, they are readily accessible
by and to outsiders and to the public in general. Although the Private Streets are Common
Elements (maintained and repaired by the Association) and the Association may promulgate
and enforce parking and other use rules and restrictions over Private Streets, in accordance
with the Governing Documents and with applicable law, there will be no private security on or
over the Private Streets and/or the Community. There is no budget for any private security.
Declarant and Association shall have no responsibility or liability whatsoever arising from or
related to the absence of private security on or over the Private Streets and/or Community.

Section 1.64 "-Proæ{j6" shall mean all of the Original Property described in Exhibit
"4," attached hereto, together with such portions of the Annexable Area, described in Exhibit B
hereto, as may hereafter be annexed of Record from time to time thereto pursuant to Article 15
of this Declaration.

Section 1.65 "Purchaser" shall have that meaning as provided in NRS S 116.079.

Section 1.66 "Recorcl," "þgIQeç[," "Filec[" or ".[Recorc!gtj.q." shall mean, with respect
to any document, the recordation of such document in the official records of the County
Recorder of Clark County, Nevada.

Section 1.67 "Resident" shall mean any Owner, tenant, or other person, who is
physically residing in a Unit.

Section 1.68 "Rules and Requlat " (or "Rules") shall mean the rules and
regulations, if any, which may, but need not necessarily, be adopted by the Board pursuant to
this Declaration and Bylaws, as such Rules and Regulations from time to time may be
amended, subject to applicable law.

Section 1.69 "Shared Common Elements" shall have the meaning set forth in the
Shared lmprovements lnstrument, and arc a part of the Shared Entry Area. The Shared
Common Elements are readily accessible by and to outsiders and to the public in general.
There will be no private security on or over the Shared Common Elements and/or the Shared
Entry Area. There is no budget for any private security. Declarant and Association shall have
no responsibility or liability whatsoever arising from or related to the absence of private
security on or over the Shared Common Elements and/or Shared Entry Area.

Section 1.70 "fud_frlrvl\rea" shall mean the Shared Common Elements and the
Shared Private Streets (collectively comprising the "Shared lmprovements" as said term is
defined in the Shared lmprovements lnstrument). A portion of the Shared Entry Area is
comprised of certain Gommon Elements and Private Streets as set forth on the final map of
SAVONA @ SUMMERLIN - ENTRANCE ("Entry Map"); and the other portion of the Shared
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Entry Area is comprised of certain common elements and private streets of the adjoining
Estrella community (developed or being developed by an unrelated third party) which is/are
not a part of the Savona Community. Notwithstanding the foregoing, or any other provision
herein, all of the Shared Entry Area is subject to and governed by the Shared lmprovements
lnstrument.

Section 1.71 "Shared lmprovements lnstrument" shall mean that certain Declaration of
Easement and Covenant to Share Costs Pertaining to Certain Shared lmprovements for the
Planned Communities of Savona and Estrella, which instrument has been Recorded or will be
Recorded, and which accords certain benefits to, and imposes certain obligations on, the
Association (including, but not limited to, obligations to maintain and repair certain Shared
Entry lmprovements, and related obligations and benefits) The Shared lmprovements
lnstrument is incorporated herein by this reference. The costs allocable to the Association
pursuant to the Shared lmprovements lnstrument shall be Common Expenses.

Section 1.72 "Shared Private Streets" shall mean all private streets, rights of way,
street scapes, and vehicular ingress and egress easements in the Shared Entry Area,
pursuant to the Shared lmprovements lnstrument, shown as such on the Plats, and which
Shared Private Streets comprise a portion of the Shared lmprovements. lt is not intended that
the Shared Private Streets will be privately gated at Antelope Ridge Drive. The Shared Private
Streets are readily accessible by and to outsiders and to the public in general. There will be no
private security on or over the Shared Private Streets and/or the Shared Entry Area. There is
no budget for any private security. Declarant and Association shall have no responsibility or
liability whatsoever arising from or related to the absence of private security on or over the
Shared Private Streets and/or Shared Entry Area.

Section 1.73 "Unj!' shall mean that residential portion of this Community to be
separately owned by each Owner (as shown and separately identified as such on the Plats,
subject to any and all easements shown on the Plats and/or any and all easements and/or
restrictions set forth in this Declaration or other applicable Recorded instrument), and shall
include such Lot and the Dwelling and all other lmprovements thereon. With regard to certain
Units, such lmprovements shall include the portion of Perimeter Walls located on or within the
Unit's boundaries, pursuant to Section 9.6 below. Subject to the foregoing, and subject further
to Section 9.5 hereof, the boundaries of each Unit shall be the property lines of the Lot, as
shown on the Plats.

Section 1.74 "Units That Mav Be C " shall mean the total "not to exceed"
maximum number of aggregate Units within the Original Property and the Annexable Area
(which Declarant has reserved the right, in its sole discretion, to create) (i.e., 135 Units),
subject to Section 14.1(h) below.

Section 1.75 'VA' shall mean the United States Department of Veterans Affairs.

Any capitalized term not separately defined in this Declaration shall reasonably have
the meaning ascribed thereto in applicable provision of NRS Chapter 116.
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the time of a loss under the policy there is other insurance in the name of the Owner covering
the same risk covered by the policy, the Association's policy provides primary insurance.

ARTICLE 13
MORTGAGEE PROTECTION

Section 13.1 Mortoaoee Protection Provisions. ln order to induce FHA, VA, FHLMC,
GNMA and FNMA and any other governmental agency or other Mortgagees to participate in
the financing of the sale of Units within the Properties, the following provisions are added
hereto (and to the extent these added provisions conflict with any other provisions of the
Declaration, these added provisions shall control):

(a) Each Eligible Holder, upon its specific written request, is entitled to
written notification from the Association of any default by the Mortgagor of such Unit in the
performance of such Mortgagor's obligations under this Declaration, the Articles of
lncorporation or the Bylaws, which default is not cured within thirty (30) days after the
Association learns of such default. For purposes of this Declaration, "first Mortgage" shall
mean a Mortgage with first priority over other Mortgages or Deeds of Trust on a Unit, and "first
Mortgagee" shall mean the Beneficiary of a first Mortgage.

(b) Each Owner, including every first Mortgagee of a Mortgage
encumbering any Unit which obtains title to such Unit pursuant to the remedies provided in
such Mortgage, or by foreclosure of such Mortgage, or by deed or assignment in lieu of
foreclosure, shall be exempt from any "right of first refusal" created or purported to be created
by the Governing Documents.

(c) ln all instances subject to and in accordance with applicable law
(including, but not necessarily limited to, NRS 5116.3116, as may be applicable): each
Beneficiary of a first Mortgage encumbering any Unit which obtains title to such Unit or by
foreclosure of such Mortgage, shall take title to such Unit free and clear of any claims of
unpaid Assessments or charges against such Unit which accrued prior to the acquisition of title
to such Unit by the Mortgagee.

(d) Unless at least sixty-seven percent (67%) of Eligible Holders (based
upon one (1) vote for each first Mortgage owned) or sixty-seven percent (67%) of the Owners
(other than Declarant) have given their prior written approval, neither the Association nor the
Owners shall:

(1) subject to Nevada non-profit corporation law to the contrary, by
act or omission seek to abandon, partition, alienate, subdivide, release, hypothecate,
encumber, sell or transfer the Common Elements and the lmprovements thereon which are
owned by the Association; provided that the granting of easements for public utilities or for
other public purposes consistent with the intended use of such property by the Association as
provided in this Declaration shall not be deemed a transfer within the meaning of this clause.
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(2) change the method of determining the obligations, Assessments,
dues or other charges which may be levied against an Owner, or the method of allocating
distributions of hazard insurance proceeds or condemnation awards;

(3) by act or omission change, totally waive or abandon any scheme
of regulations, or enforcement thereof, pertaining to the architectural design of the exterior
appearance of the Dwellings and other lmprovements on the Units, the maintenance of
Exterior Walls or common fences and driveways, or the upkeep of lawns and plantings in the
Properties;

(4) fail to maintain Fire and Extended Coverage on any insurable
lmprovements on Common Elements on a current replacement cost basis in an amount as
near as possible to one hundred percent (100%) of the insurance value (based on current
replacement cost);

(5) except as provided by any applicable provision of NRS Chapter
116, use hazard insurance proceeds for losses to any Common Elements for other than the
repair, replacement or reconstruction of such property; or

(6) amend those provisions of this Declaration or the Articles of
lncorporation or Bylaws which expressly provide for rights or remedies of first Mortgagees.

(e) Eligible Holders, upon express written request in each instance therefor,
shall have the right to (1) examine the books and records of the Association during normal
business hours, (2) require from the Association the submission of an annual audited financial
statement (without expense to the Beneficiary, insurer or guarantor requesting such
statement) and other financial data, (3) receive written notice of all meetings of the Members,
and (4) designate in writing a representative to attend all such meetings.

(f) Eligible Holders, who have filed a written request for such notice with the
Board shall be given thirty (30) days'written notice prior to: (1) any abandonment or
termination of the Association; and/or (2) the effective date of any termination of any
agreement for professional management of the Properties following a decision of the Owners
to assume self- management of the Properties. Such first Mortgagees shall be given
immediate notice: (i) following any damage to the Common Elements whenever the cost of
reconstruction exceeds Ten Thousand Dollars ($10,000.00); and (ii) when the Board learns of
any threatened condemnation proceeding or proposed acquisition of any portion of the
Properties.

(g) First Mortgagees may, jointly or singly, pay taxes or other charges which
are in default and which may or have become a charge against any Common Elements and
may pay any overdue premiums on hazard insurance policies, or secure new hazard
insurance coverage on the lapse of a policy, for Common Elements, and first Mortgagees
making such payments shall be owed immediate reimbursement therefor from the Association.
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(h) The Reserve Fund described in Article 6 above must be funded by
regular scheduled monthly, quarterly, semiannual or annual payments rather than by large
extraord inary Assessments.

(¡) The Board shall cause to be obtained and maintained errors and
omissions insurance, blanket fidelity insurance coverage, or crime insurance coverage (which
includes coverage for dishonest acts by Directors, Officers, Association employees (if any),
agents, and volunteers, and which extends coverage to the Community Manager and its
employees), in an amount at least equal to the lesser of: (a) three (3) months of aggregate
Assessments on all Units plus Reserve Funds; or (b) $5,000,000; and such other insurance as
the Board deems prudent, insuring the Board, the Directors, and Officers, and Community
Manager against any liability for any act or omission in carrying out their respective obligations
hereunder, or resulting from their membership on the Board or on any committee thereof, if
reasonably feasible, in the amount of not less than $1,000,000; all as subject to applicable law
from time to time.

0) When professional management has been previously required by a
Beneficiary, insurer or guarantor of a first Mortgage, any decision to establish self-
management by the Association shall require the approval of at least sixty-seven percent
(67%) of the voting power of the Association and of the Board respectively, and at least fifty-
one percent (51 %) of the Eligible Holders.

(k) So long as VA is insuring or guaranteeing loans or has agreed to insure
or guarantee loans on any portion of the Properties, then, pursuant to applicable VA
requirement, for so long as Declarant shall control the Association Board, Declarant shall
obtain prior written approval of the VA for any material proposed: action which may affect the
basic organization, subject to Nevada nonprofit corporation law, of the Association (i.e.,
merger, consolidation, or dissolution of the Association); dedication, conveyance, or mortgage
of the Common Elements; or amendment of the provisions of this Declaration, the Articles of
lncorporation, Bylaws, or other document which may have been previously approved by the
VA; provided that no such approval shall be required in the event that the VA no longer
regularly requires or issues such approvals at such time.

ln addition to the foregoing, the Board of Directors may enter into such contracts or
agreements on behalf of the Association as are required in order to reasonably satisfy the
applicable express requirements of Mortgagees, so as to allow for the purchase, insurance or
guaranty, as the case may be, by such entities of first Mortgages encumbering Units. Each
Owner hereby agrees that it will benefit the Association and the Membership, as a class of
potential Mortgage borrowers and potential sellers of their Units, if such agencies approve the
Properties as a qualifying subdivision under their respective policies, rules and regulations, as
adopted from time to time. Mortgagees are hereby authorized to furnish information to the
Board concerning the status of any Mortgage encumbering a Unit.

Section 13.2 FHA/VA Approval. So long as Declarant has effective control of the
Board, the following actions will require the prior confirmation of the FHA and/or VA, as
applicable: (a) annexation or deannexation of additional property in the Project (other than the
Annexable Area); (b) dedication, conveyance or Mortgage of Association Property; (c) except
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as provided in Section 17.5 below, amendment of this Declaration; and (d) mergers,
consolidations or dissolutions of the Association; provided, however, that such prior
confirmation shall not be a condition precedent if FHA or VA has ceased to regularly require or
issue such written confirmations.

ARTICLE I4
DECLARANT'S SERVED RIGHTS

Section 14.1 Declarant's Reserved Riqhts. Any other provision herein notwithstanding,
pursuant to NRS S 116.2105.1(h), Declarant reserves, in its sole discretion, subject to
applicable law, the following developmental rights and other special Declarant's rights, on the
terms and conditions and subject to the expiration deadlines, if any, set forth below:

(a) Risht to Complete lmprovements and Construction Easement. Declarant
reserves, for a period terminating at the end of the Declarant Rights Period, the right, in
Declarant's sole discretion, to complete the construction of the lmprovements in the Properties
and an easement over the Properties for such purpose.

(b) Exercise of Developmental Riqhts. Pursuant to NRS Chapter 116,
Declarant reserves the right to annex all or portions of the Annexable Area to the Community,
pursuant to the provisions of Article 15 hereof, during the Declarant Rights Period. No
assurances are made by Declarant with regard to the boundaries of those portions of the
Properties which may be annexed or the order in which such portions may be annexed.
Declarant also reserves the right to withdraw real property from the Community.

(c) Offices. Model Homes and Promotional Siqns. Declarant reserves the
right to install and maintain models, sales offices, management offices, construction trailers,
and/or related private parking areas on any Lot or Unit owned or leased by Declarant in the
Properties, and to install and maintain signs, flags, and/or banners anywhere on the Common
Elements, respectively during the Declarant Rights Period. Declarant further expressly
reserves the right during such period to use said signs, flags, and/or banners, offices, models,
construction trailers, and/or private parking areas (which are not Common Elements, and are
not Association areas), in connection with marketing and/or sales of Declarant. Without limiting
the foregoing, during the Declarant Rights Period, Declarant reserves the right and an
easement to place and maintain signs, flags and banners throughout the Properties for
Declarant's marketing and advertising purposes, and to periodically enter upon the Properties
to maintain said signs, flags, and banners and to keep them in good repair.

(d) Appointment and Removal of Directors. Declarant reserves the right to
appoint and remove a majority of the Board as set forth in Section 3.7 hereof, during the
Declarant Control Period.

(e) Amendments. Declarant reserves the right to amend this Declaration
from time to time, as setforth in detail in Section 17.5 below, and any other provision of this
Declaration, during the time periods set forth therein.
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Entry Area, pursuant and subject to the Shared lmprovements lnstrument) unless specifically
provided for in a Recorded instrument executed by the Master Declarant and/or the Master
Association. Notwithstanding any other provision set forth in this Declaration: (1) the
Declaration shall supplement, but shall not supersede, the Master Declaration; (2) the Master
Declaration shall control in the event of any conflict with the provisions of this Declaration,
although such documents shall be construed to be consistent with one another to the extent
reasonably possible (and the inclusion in this Declaration of additional restrictions or
provisions which are more restrictive than the restrictions or provisions contained in the Master
Declaration shall not be deemed to constitute a conflict with the provisions of the Master
Declaration); and (3) nothing in this Declaration shall be construed as relieving any Owner or
Unit within the Community from the provisions of the Master Declaration or any other of the
Master Association Documents, or as limiting or preventing any and all applicable rights of
enforcement granted or available to Master Declarant and/or Master Association and/or
Summerlin Council by virtue thereof or in connection therewith.

(b) No provision contained in this Declaration shall rescind, modify or
amend any previous agreement(s) between Declarant and Master Declarant, whether such
agreements are Recorded or not Recorded, with respect or related to the creation and
development of Units and Common Elements in the Community.

Section 19.2 Protection of Master Declarant and Master Association. Notwithstanding
the foregoing, or any other provision in this Declaration, no provision for the benefit of or
affecting the Master Declarant and/or Master Association and/or Summerlin Council can be
amended, altered, suspended, or superseded without the express prior written consent of
Master Declarant and/or Master Association and/or Summerlin Council (as applicable, in their
respective sole discretion), which consent must be acknowledged in a Recorded document;
and any purported amendment in the absence of such prior written consent shall be null and
void.

lN WITNESS WHEREOF, Declarant has executed this Declaration for SAVONA as of
the day and year first written above.

DEGLARANT: WOODSIDE HOMES OF NEVADA, LLC
aN limited ity

Patrick Helfrich, P

STATE OF NEVADA )
) ss.

couNTY oF CLARK )

This Declaration of Covenants, Conditions and Restrictions and Reservation of
Easements for SAVONA was acknowledged before me on this 2a day of April, 2015, by
Patrick Helfrich, as Vice President of Woodside Homes of LLC, a Nevada limited
liability company.
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DECLARATION OF COVENANTS, CONDITIONS, 
RESTRICTIONS AND RESERVATION OF EASEMENTS 

FOR 
ALTURA 

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS 
AND RESERVATION OF EASEMENTS FOR ALTURA ("Declaration") is made by 
Toll South L V LLC, a Nevada limited liability company ("Declarant"). 

PREAMBLE: 

A. Declarant is the owner of certain real property located in the County of 
Clark, State of Nevada, more particularly described in Exhibit A attached hereto and 
incorporated herein by this reference, hereinafter referred to as the "Properties." 

B. Declarant has improved or intends to improve the Properties (including the 
Annexable Property) by creating a common-interest community as defined by NRS § 
116.021 to contain a maximum of one hundred twenty one (121) residential lots and 
various common lots thereon which will be called "Altura," which shall be a planned 
community (the "Community"). Declarant may annex additional unspecified real 
property as part of the Properties in order to create a greater number of lots and additional 
common lots, and specifically reserves the right to do so in the future. Declarant has 
deemed it desirable to establish certain protective covenants, conditions, restrictions, 
reservations, easements, equitable servitudes, liens and charges upon the Properties, all 
for the purpose of providing for the ongoing maintenance of the Common Elements, 
enhancing and protecting the value, desirability and attractiveness of the Properties and 
enhancing the quality of life therein. 

C. Declarant has deemed it desirable to create a corporation to which shall-be 
delegated and assigned the powers of owning, maintaining and administering the 
Properties for the private use of its Members, Residents and authorized guests; 
administering and enforcing the covenants, conditions, restrictions, reservations, 
easements, equitable servitudes, liens and charges; collecting and disbursing the 
assessments and charges hereinafter created; and performing such other acts as shall 
generally benefit the Properties, such corporation to be known as the Altura Unit
Owners Association, a Nevada non-profit corporation (the "Association"), the Members 
of which shall be the respective Owners of Lots located in the Properties, which has or 
will be incorporated under the laws of the State of Nevada for the purpose of exercising 
the powers and functions stated above. 

D. Declarant hereby declares that all of the Properties are to be held, 
conveyed, hypothecated, encumbered, leased, rented, used, occupied and improved 
subject to the limitations, restrictions, reservations, rights, easements, conditions and 
covenants contained in this Declaration, all of which are declared and agreed to be in 
furtherance of a plan for the protection, subdivision, maintenance, improvement and sale 
of the Properties for the purpose of enhancing the value, desirability and attractiveness of 
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the Properties. All provisions of this Declaration, including, without limitation, the 
easements, uses, obligations, covenants, conditions and restrictions hereof, are hereby 
imposed as equitable servitudes upon the Properties. All of the limitations, restrictions, 
reservations, rights, ,easements, conditions and covenants herein shall run with and 
burden the Properties and shall be binding on and for the benefit of all of the Properties 
and all Persons having or acquiring any right, title or interest therein, or in any part 
thereof, their heirs, successive owners and assigns, shall inure to the benefit of every 
portion of the Properties and any interest therein; and shall inure to the benefit and be 
binding upon Declarant and its successor owners and assigns, and each Owner and his 
respective successors in interest; and may be enforceable by any Owner or by the 
Association. By acceptance of a deed or by acquiring any interest in any of the property 
subject to this Declaration, each Person, for himself or itself, his heirs, personal 
representatives, successors, transferees and assigns, binds himself, his heirs, personal 
representatives, successors, transferees and assigns, to all of the provisions, restrictions, 
covenants, conditions, rules and regulations now or hereafter imposed by this Declaration 
and any amendments thereof. 

, E. The Howard Hughes Company, LLC, a Delaware limited liability 
company ("Master Declarant") has executed and Recorded a Master Declaration (as 
defined below) for Summerlin West Community Association pertaining to certain 
property located within the City of Las Vegas, Nevada, as described therein and referred 
to herein as Summerlin West, in order to establish a balanced community accommodating 
a mix of residential and other land uses, including open space, and to develop and convey 
portions of, or all of the properties subject to the Master Declaration and jurisdiction of 
the Master Association (as defined below) pursuant to a general plan for the maintenance, 
care, use and management of the property within Summerlin West. This Declaration for 
the Association (as defined below) is a "supplemental declaration" as such term is used in 
the Master Declaration. The Properties are a part of-Summerlin West and are subject to 
the Master Declaration and the jurisdiction of the Master Association. 

ARTICLE I 
DEFINITIONS 

Unless otherwise expressly provided, the following words and phrases when used herein 
shall have the following specified meanings: 

"Annexable Property" shall mean the real property described in Exhibit B attached 
hereto and incorporated by this reference herein, all or any portion of which real property 
may from time to time be made subject to this Declaration pursuant to the provisions of 
Article XV hereof. At no time shall any portion of the Annexable Property be deemed to 
be a part of the Properties until such portion of the Annexable Property has been duly 
annexed hereto pursuant to Article XV hereof. 

"ARC" shall mean the Architectural Review Committee. 

"Architectural Review Committee" shall mean the Architectural Review Committee 
created pursuant to Article V hereof. 
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"Articles" shall mean the Articles of Incorporation of the Association as filed or to be 
filed in the Office of the Secretary of State of the State of Nevada, as such Articles may 
from time to time be amended or supplemented. 

"Assessment, Annual Common" shall mean a charge against a particular Owner and his 
Lot, representing a portion of the Common Expenses which are to be levied among all 
Owners and their Lots in the Project in the manner and proportions provided herein. 
Annual Assessments shall commence upon the sale of the first Lot to a member of the 
public, or earlier at the sole discretion of the Board of Directors. 

"Assessment, Capital Improvement" shall mean a charge against each Owner and his 
Lot, representing a portion of the costs to the Association for installation, construction or 
reconstruction of any Improvements on any portion of the Common Elements, which the 
Association may from time to time authorize pursuant to the provisions of this 
Declaration. Such charge shall be levied equally among all Owners and their Lots. 

"Assessment, Special" shall mean an assessment which may be levied from time to time 
by the Association to cover unbudgeted expenses or expenses in excess of those 
budgeted, which shall be levied against each Lot in the Project, as more particularly 
stated in Article VI herein. 

"Assessment, Specific" shall mean a charge against a particular Owner and his Lot, 
directly attributable to or reimbursable by the Owner, equal to the cost incurred by the 
Association for corrective action taken pursuant to the provisions of this Declaration or in 
bringing the Owner and his Lot into compliance with the provisions of this Declaration, 
or a charge levied by the Board of Directors as a reasonable fine or penalty for non
compliance with the Declaration, plus interest and other charges on such Specific 
Assessment as provided for in this Declaration. 

"Assessment Year" shall mean the calendar year or such other twelve (12). consecutive 
calendar month period selected by the Board of Directors for the levying, determining 
and assessing of Annual Assessments under this Declaration. 

"Association" shall mean the Altura Unit-Owners Association, a Nevada nonprofit 
corporation, its successors and assigns. The Association is an "association" as defined in 
NRS § 116.011. 

"Association Maintenance Funds" shall mean the account created for receipts and 
disbursements of the Association, pursuant to Article VI hereof. 

"Association Personal Property" shall mean all personal property, other than that which 
may be included as part of the Common Elements, which is owned or leased by the 
Association. 

"Beneficiary" shall mean a Mortgagee under a Mortgage or a Beneficiary under a Deed 
of Trust and the assignees of such Mortgagee or Beneficiary. 

"Board of Directors" or "Board" shall mean the Board of Directors of the Association, 
elected in accordance with the Articles and the Bylaws and this Declaration. The Board 
is an "executive board" as defined in NRS § 116.045. 
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"Budget" shall mean a written, itemized estimate of the income and Common Expenses 
of the Association in performing its functions under this Declaration. 

"Bylaws" shall mean the Bylaws of the Association which have been or will be adopted 
by the Board of Directors as such Bylaws may from time to time be amended or 
supplemented. 

"Close of Escrow" shall mean the date on which a deed is recorded conveying a Lot in 
the Properties from Declarant to any person or entity. 

"Common Elements" shall mean such portion of the real property which now or 
hereafter may be conveyed by Declarant to the Association in fee or by easement, 
pursuant to Section 3 .1 below, together with all Improvements located thereon, including, 
without limitation, all shrubs, trees and other landscaping, sidewalks, driveways, streets, 
pavement, pipes, wires, conduits, public utility lines, buildings, recreational facilities, 
water features, security gates, and appurtenances thereto owned or to be owned by the 
Association. Common Elements shall include those areas designated as such upon the 
Final Map. 

"Common Expenses" shall mean the actual and estimated costs of: 

(a) maintenance, management, operation, repair and replacement of the 
Common Elements; 

(b) purchase, maintenance, operation, repair and replacement of any 
Association Personal Property for the benefit of the Owners; 

( c) unpaid Special Assessments and Capital Improvement Assessments; 

( d) management and administration of the Association, including, without 
limitation, compensation paid by the Association to managers, 
accountants, attorneys and other consultants and employees; 

( e) all utilities, gardening, trash pickup and disposal, and other services 
benefiting the Common Elements; 

(t) fire, casualty and liability insurance, worker's compensation insurance, 
errors and omissions and director, officer and agent liability insurance and 
other insurance covering Common Elements, Association Personal 
Property, and the directors, officers and agents of the Association; 

(g) bonding the members of the Board of Directors, any manager or other 
person handling the funds of the Association; 

(h) taxes paid by the Association; 

(i) amounts paid by the Association for discharge of any lien or encumbrance 
levied against the Common Elements, or portions thereof; 
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(k) 

prudent reserves, in accordance with reserve studie~ prepared for the 
Association and the cost of such reserve studies; and 

any other item or items designated by the Association for any reason 
whatsoever in connection with the Common Elements, for the benefit of 
the Owners and the Properties, including, without limitation, amenities 
located outside of the Project which Owners have the right to use such as a 
gate and entryway and a recreation facility. 

"Community Systems" shall mean and refer to any and all cable television, 
telecommunication, alarm/monitoring, internet, telephone or other lines, conduits, wires, 
amplifiers, towers, antennae, satellite dishes, equipment, materials and installations and 
fixtures (including those based on, containing and serving future technological advances 
not now known), if installed by Declarant or pursuant to any grant of easement or 
authority by Declarant within the Property. Declarant shall be under no obligation to 
install any such Community Systems. 

"Community-Wide Standards" shall mean the standards of conduct, maintenance or 
other activity generally prevailing throughout the Project. Such standards may be more 
specifically determined by the Board of Directors and the ARC. 

"Declarant" shall mean Toll South LV LLC, a Nevada limited liability company, its 
successors and any other person to which it shall have assigned any rights hereunder by 
an express written and recorded assignment as provided therein. For purposes of the 
foregoing, no individual, corporation, trust, partnership or other entity who or which has 
purchased or acquired property within the Project from Declarant, or whose title to such 
property is derived from a person who has purchased such property from Declarant, shall, 
solely as the result of such purchase or acquisition, be deemed to be a successor or 
assignee of Declarant. Any assignment hereunder may include all or only specific rights 
of Declarant hereunder and may be subject to such conditions and limitations as 
Declarant may impose in its sole and absolute discretion, subject to the Developmental 
Declaration . 

."Declaration" shall mean this Declaration of Covenants, Conditions, Restrictions and 
Reservations of Easements for Altura, as amended or supplemented from time to time. 

"Deed" shall mean a deed or other instrument conveying the fee simple title in a Lot. 

"Deed of Trust" shall mean a mortgage or a deed of trust as the case may be. 

"Developmental Declaration" shall mean that certain Declaration of Development 
Covenants and Restrictions by Toll South LV LLC, dated as of March 18, 2014, and 
Recorded in the Official Records on March 20, 2014, as Instrument 20140320-0002088. 
Notwithstanding any other provision in this Declaration, all Developmental Rights and 
Special Declarant Rights, and other rights and powers of Declarant, shall be subject to the 
Developmental Declaration. 

"Final Map" shall mean that Map recorded on April 9, 2015 in the Official Records of 
Clark County, Nevada in Book 149, Page 19, which describes therein the Lots, Common 
Elements and any easements encumbering the Properties. A true and correct copy of the 
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Final Map is attached hereto as Exhibit C. The Final Map shall also mean and include 
any other Map recorded in the Official Records of Clark County, Nevada which describes 
therein any other and additional Lots, Common Elements and any easements 
encumbering any other real property which may subsequently be subject to this 
Declaration. 

"First Deed of Trust" or "First Mortgage" shall mean a Mortgage or Deed of Trust with 
first priority over other Mortgages or Deeds of Trust on a Lot. 

"First Mortgagee" shall mean a Person to whom a First Mortgage is made and shall 
include the beneficiary under a First Deed of Trust. 

"Fiscal Year" shall mean the fiscal accounting and reporting period of the Association 
selected by the Board from time to time, which. may or may not coincide with the 
Assessment Year. 

"Governing Documents" shall mean this Declaration, the Articles of Incorporation, the 
Bylaws, and Rules and Regulations promulgated by the Board of Directors and the ARC. 

"Government Mortgage Agency" shall mean the Federal Home Loan Mortgage 
Corporation, the Government National Mortgage Association. or the Federal National 
Mortgage Association or any similar entity, public or private, authorized, approved or 
sponsored by any governmental agency to insure, guaranty, make or purchase mortgage 
loans. 

"Improvements" shall mean all structures and appurtenances thereto, now or hereafter 
situated within the Properties of every type and kind, including, without limitation, 
buildings, outbuildings, walkways, sprinkler pipes, garages, recreational facilities, 
carports, roads, driveways, parking areas, fences, security gates, screening walls, 
retaining walls, stairs, decks, landscaping, hedges, windbreaks; plantings, planted trees 
and shrubs, poles, signs, exterior air conditioning and water softener fixtures or 
equipment. 

"Lot" shall mean and refer to the numbered legal lots or parcels of land shown upon any 
Recorded subdivision or parcel map of the Properties with the exception of the Common 
Elements, together with· all appurtenances, and Improvements, including any Residence 
now or hereafter built or placed thereon. A description of the particular Lots to which 
this Declaration applies is shown on the Final Map. A Lot is a "Unit" for purposes of 
NRS Chapter 116, and the words "Lot" and "Unit" may be used interchangeably within 
the Governing Documents. 

"Manager" shall mean the Person, if any, whether an employee or independent 
contractor, employed by the Association, Declarant or an affiliated entity of Declarant, as 
described in Section 3.2(±) below, to whom is delegated the authority to implement the 
duties, powers or functions of the Association as the same may be limited by this 
Declaration, the Bylaws, and any agreement between the Association and such Person. 

"Master Assocfation" shall mean the Summerlin West Community Association, a 
Nevada non-profit corporation, and its successors and assigns,. 
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"Master Association Documents" shall mean the Governing Documents of the Master 
Association, as defined in Section 2.17 of the Master Declaration. 

"Master Declaration" shall mean the Master Declaration of Covenants, Conditions, 
Restrictions and Reservation of Easements for Summerlin West, Recorded by Master 
Declarant on January 23, 2001 in Book 20010123 as Instrument Number 01409, as may 
be further amended and/or supplemented from time to time, together with that certain 
Amended and Restated Supplemental Declaration of Covenants, Conditions, Restrictions 
and Reservation of Easement of Village 23B, Parcel Q, Recorded by Master Declarant on 
July 3, 2014 as Instrument Number 20140703-0002083. 

"Member" shall mean every Person holding a Membership in the Association, pursuant 
to Article II hereof. 

"Membership" shall mean a membership in the Association pursuant to Article II hereof. 

"Mortgage" shall mean any unreleased Mortgage or Deed of Trust or other similar 
instrument of Record, given voluntarily by the Owner of a Lot, encumbering the Lot to 
secure the performance of an obligation or the payment of a debt and which is required to 
be released upon performance of the obligation or payment of the debt. The term "Deed 
of Trust" or "Trust Deed" when used shall be synonymous with the term "Mortgage." 
"Mortgage" shall also mean any executory land sales contract, whether or not Recorded, 
in which a Government Mortgage Agency is identified as the seller, whether such 
contract is owned by or has been assigned by such Government Mortgage Agency. 
"Mortgage" shall not include any judgment lien, mechanic's lien, tax lien or other 
similarly involuntary lien or encumbrance on a Lot. 

"Mortgagee" shall mean a Person or entity to whom a Mortgage is made and shall 
include the beneficiary of a Deed of Trust. The term "beneficiary" shall be synonymous 
with the term "Mortgagee." 

"Mortgagor" shall mean a Person who mortgages his or its property to another (i.e., the 
maker of a Mortgage), and shall include the trustor of a Deed of Trust. The term "trustor" 
shall be synonymous with the term "Mortgagor." 

"Notice and Hearing" shall mean written notice and a hearing before the Board of 
Directors or the Architectural Review Committee, as applicable, at which the Owner 
concerned shall have an opportunity to be heard 'in person, or,.at the Owner's expense, by 
counsel, in the manner further provided in the Bylaws. 

"Notice of Delinquent Assessment" shall mean a Delinquent Assessment as described in 
Article VI hereof 

"NRS" shall mean the Nevada Revised Statutes. 

"Occupant" shall mean any Person, other than an Owner, in rightful possession of a Lot. 

"Owner" shall mean the Person (or Persons) who is (are) the Record holder of legal title 
to the fee simple interest in any Lot (Unit), including executory contract sellers. An 
Owner shall not include Persons having an interest in a Lot merely as security for the 
performance of an obligation, or a lessee or tenant of a Lot, and shall not include a 
purchaser under a purchase contract and receipt, escrow instructions or similar executory 
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contracts which are intended to control the rights and obligations of the parties to 
executory contracts pending the closing of a sale or purchase transaction. In the case of a 
Lot, the fee simple title to which is vested in a trustee under a deed of trust, the Trustor 
shall be deemed the Owner unless and until such Trustor's interest has been foreclosed. 
An Owner shall include any Person who holds Record title to a Lot in joint ownership 
with any other Person or holds an undivided fee interest in any Lot. 

"Period of Declarant's Control" shall mean the time period commencing on the date this 
Declaration is Recorded and ending on the earlier of: 

(i) sixty (60) days after the conveyance of seventy-five percent (75%) of the 
Lots that may be created to Owners other than Declarant; or 

(ii) five ( 5) years after Declarant has ceased to offer Lots for sale in the 
ordinary course of business; 

(iii) five ( 5) years after Declarant has last exercised any right to add Lots to the 
Community; or 

(iv) when Declarant has notified the Association in writing that the Period of 
Declarant's Control has ended. 

"Person" shall mean a natural individual, corporation, business trust, estate, trust, 
partnership, limited liability company, association, joint venture, government, 
governmental subdivision or agency or any other entity with the legal right to hold title to 
real property. 

"Private Streets" shall mean those areas of the Project which are shown as Private 
Streets on any subdivision or parcel map Recorded by Declarant for an area of the 
Properties unless and until such streets are conveyed by the Association to a public 
agency or entity in accordance with the provisions of this Declaration. 

"Project" shall mean that real property described in Exhibit A together with all 
Improvements thereon, together with such portion of the Annexable Property which is 
annexed pursuant to Article XV of this Declaration, together with all improvements 
thereon, The Project is a "common-interest community" as defined in NRS Chapter 116. 

"Record," "Recorded," and "Recordation" shall mean, with respect to any document, 
the recordation or filing of such document in the office of the County Recorder of Clark 
County, Nevada. 

"Residence" shall mean a dwelling on a Lot intended for use and occupancy by a Single 
Family. 

"Resident" shall mean each individual occupying or residing on any Lot. 

"Rules and Regulations" shall mean the rules and regulations of the Association adopted 
by the Board of Directors pursuant to Article III hereof, as they may be amended and 
supplemented from time to time. 

"Single Family" shall mean (i) a group of natural Persons related to each other by blood 
or legally related to each other by marriage or adoption, or (ii) a group of natural Persons 
not all so related, not to exceed five (5) in number (unless some greater or lesser number 
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of persons is permitted by law to be defined as a "single family"), but who maintain a 
common household in a Residence on a Lot. Neither Declarant nor the Association shall 
have an obligation to identify or verify the relationships of those maintaining a common 
household in a Residence on a Lot. 

"Total Voting Power of the Association" shall mean the total number of votes 
pertaining to all Lots (Units) in the Project available to be voted by Members in good 
standing as of a date certain to be established by the Board. 

"Tur~over Date" shall mean the last of the following events to occur: (1) the termination 
of the Period of Declarant's Control, (2) the conveyance of all of the Common Elements 
to the Association, or (3) the assumption by the Association of maintenance of the 
Common Elements. 

"Unit" shall have the same meaning as the term "Lot," described above, and the words 
"Lot" and "Unit" may be used interchangeably within the Governing Documents. 

ARTICLE II 
CREATION AND MEMBERSHIP IN ALTURA OWNERS ASSOCIATION 

2.1 ORGANIZATION OF ASSOCIATION 

The Association is or shall be incorporated under the name of Altura Unit-Owners 
Association, as a non-profit corporation under the laws of the State ofNevada. 

2.2 MEMBERSHIP 

The Members of the Association shall be each Owner (including Declarant) of one (1) or 
more Lots in the Properties. The Person or Persons who constitute the Owner of a Lot 
shall automatically be the holder of the Membership in the Association, which 
Membership shall be appurtenant to the Lot. Such Membership shall automatically pass 
with fee simple title to the Lot. Ownership of a Lot shall be the sole qualification for an 
Owner's Membership in the Association. Declarant shall hold a separate Membership for 
each Lot owned by Declarant. 

Any attempt to make a prohibited Membership transfer shall be void and will not be 
reflected on the books of the Association. Any Member who has sold his Lot to a 
contract purchaser under a Recorded installment sale contract shall be entitled to delegate 
to such contract seller his Membership rights in the Association; provided, however, that 
such contract purchaser s!iall not be entitled to vote or entitled to the use and enjoyment 
of the recreational or other facilities of the Association during the term of such 
delegation. Such delegation shall be in writing and .shall be delivered to the Board of 
Directors. The contract seller, however, shall remain liable for all Assessments 
attributable to his Lot until fee title to the Lot sold is transferred. If the Owner of any Lot 
fails or refuses to transfer the Membership registered in his name to the purchaser of such 
Lot upon transfer of fee title thereto, the Board of Directors shall, nonetheless, have the 
right to Record the transfer upon the books of the Association. The Association may levy 
a reasonable transfer fee against a new Owner and his Lot (which fee shall be added to 
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(a) subrogation of claims against the Owners, Residents, Occupants and 
tenants of the Owners; 

(b) any defense based upon co-insurance; 

( c) any right of set-off, counterclaim, apportionment, proration or contribution 
by reason of other insurance not carried by the Association; 

(d) any invalidity, other adverse effect or defense as a result of any breach of 
warranty or condition caused by the Association, any Owner, Resident, Occupant or any 
tenant of any Owner, or arising from any act, neglect, or omission of any named insured 
or the respective agents, contractors and employees of any insured; 

( e) any right of the insurer to repair, rebuild, or replace, and, if the 
Improvement is not repaired, rebuilt, or replaced following loss, any right to pay under 
the insurance an amount less than the replacement value of the Improvements insured; 
notice of the assignment of any Owner of his interest in the insurance by virtue of a 
conveyance of any Lot; and 

(f) any right to require any assignment of any Mortgage to the insurer. 

9.9 OTHER INSURANCE TO BE MAINTAINED BY OWNERS 

All other insurance coverage affecting any individual Lot, the Improvements and any 
personal property thereon, shall be the responsibility of the Owner thereof 

9.10 DECLARANT MASTER INSURANCE PROGRAM 

Notwithstanding anything to the contrary contained herein, for so long as Declarant 
controls the Board, Declarant reserves the right to include insurance obligations of the 
Association within a master insurance program controlled by Declarant. 

ARTICLEX 
RIGHTS OF MORTGAGEES 

10.1 EFFECT OF AMENDMENT ON RIGHTS OF MORTGAGEES 

Notwithstanding any other provision of this Declaration, no amendment or violation of 
this Declaration shall operate to defeat or render invalid the rights of the Beneficiary 
under any Deed of Trust upon one (1) or more Lots made in good faith and for value, 
provided that after the foreclosure of any such Deed of Trust, such Lot(s) shall remain 
subject to this Declaration, as amended. For purposes of this Declaration, "First 

. Mortgage" shall mean a Mortgage with first priority over the other Mortgages or Deeds 
of Trust on a Lot, and "First Mortgagee" shall mean the Beneficiary of a First Mortgage. 
For purposes of any provision of this Declaration or the other Restrictions which require 
the vote or approval of a specified percentage of First Mortgagees, such vote or approval 
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shall be determined based upon one (1) vote for each Lot encumbered by each such First 
Mortgage. 

10.2 REQUEST FOR NOTIFICATION 

Each Beneficiary, insurer and guarantor of a First Mortgage encumbering one (1) or more 
Lots, upon filing a written request for notification with the Board of Directors, is entitled 
to written notification from the Association of (i) any condemnation or casualty loss 
which affects either a material portion of the Project or the Lot(s) securing the respective 
First Mortgage; and (ii) any delinquency of sixty (60) days or more in the performance of 
any obligation under the Restrictions, including, without limitation, the payment of 
assessments or charges owed by the Owner(s) of the Lot(s) securing the respective First 
Mortgage, which notice each Owner hereby consents to and authorizes; and (iii) a lapse, 
cancellation, or material modification of any policy of insurance or fidelity bond 
maintained by the Association which requires consent by a specified percentage of First 
Mortgages. 

10.3 EFFECT OF FORECLOSURE 

Each Owner, including each First Mortgagee of a Mortgage encumbering any Lot who 
obtains title to such Lot pursuant to the remedies provided in such Mortgage, or by 
foreclosure of the Mortgage, or by deed or assignment in lieu of foreclosure, shall be 
exempt from any "right of first refusal" created or purported to be created by the 
Declaration. 

Each First Mortgagee of a Mortgage encumbering any Lot which obtains title to such 
Lot, pursuant to the remedies provided in such Mortgage or by foreclosure of such 
Mortgage, shall take title to such Lot free and clear of any claims for unpaid assessments 
or charges against such Lot, except as provided in NRS § 116.3116(2), if such First 
Mortgage was recorded before the date on which the assessment sought to be enforced 
became delinquent. 

10.4 ACTION REQUIRING CONSENT OF MORTGAGEES 

Unless at least fifty-seven percent (57%) of the First Mortgagees or sixty-seven percent 
(67%) of the Owners (other than Declarant) have given their prior written approval, 
neither the Association nor the Owners shall: 

(a) change the method of determining the obligations, assessments, dues or 
other charges which may be levied against any Owner; or 

(b) by act or omission, seek to abandon, partition, subdivide, encumber, sell or 
transfer the Common Elements (The granting of easements for public utilities or for other 
purposes consistent with the intended use of the Common Elements shall not be deemed a 
transfer within the meaning of this clause); or 
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( c) An exact description of the Annexed Property; and 

( d) Assignment of an identifying number to each new Lot created; and 

( e) A reallocation of the allocated interests among all Lots; and 

(f) A description of any Common Elements created by the annexation of the 
Annexed Property. 

15.3 DISCLAIMER 

Portions of the Annexable Property may be annexyd at any time by Declarant, and no 
assurances are made with respect to the boundaries or sequence of annexation of such 
portions. Annexation of a portion of the Annexable Property shall not necessitate 
annexation of any other portion of the remainder of the Annexable Property. 

15.4 OTHER ADDITIONS 

Subject to the limitations of NRS § 116.2112, and in addition to the provisions for 
annexation set forth above, additional real property may be annexed to the Properties by 
Declarant and brought within the general plan and scheme of this Declaration. 

THIS DECLARATION OF COVENANTS, CONDITIONS, AND RESTRICTIONS 
AND RESERVATION OF EASEMENTS FOR ALTURA IS DATED FOR 
IDENTIFICATION PURPOSES AS OF />?Av; ~. Zol (' 

DECLARANT: 

TOLL SOUTH L V LLC, 
a Nevada limited liability company 

Division President 
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STATE OF NEV ADA ) 
) 

COUNTY OF CLARK ) 

This instrument was acknowledged before me on this ~ day of fJI IJAA , 2015, by 
David Straub, as Division President of Toll South L V LLC, a Ne~d liability 
company. 

My Commission Expires: 
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Minutes ID: 391 

*CM391* 

MINUTES OF THE MEETING 
OF THE 

ASSEMBLY COMMITTEE ON JUDICIARY 
 

Seventy-Fifth Session 
March 6, 2009 

 
 
The Committee on Judiciary was called to order by Chairman Bernie Anderson 
at 8:12 a.m. on Friday, March 6, 2009, in Room 3138 of the Legislative 
Building, 401 South Carson Street, Carson City, Nevada.  The meeting was 
videoconferenced to Room 4401 of the Grant Sawyer State Office Building,  
555 East Washington Avenue, Las Vegas, Nevada. Copies of the minutes, 
including the Agenda (Exhibit A), the Attendance Roster (Exhibit B), and other 
substantive exhibits, are available and on file in the Research Library of the 
Legislative Counsel Bureau and on the Nevada Legislature's website at 
www.leg.state.nv.us/75th2009/committees/.  In addition, copies of the audio 
record may be purchased through the Legislative Counsel Bureau's Publications 
Office (email: publications@lcb.state.nv.us; telephone: 775-684-6835). 
 
COMMITTEE MEMBERS PRESENT: 

 
Assemblyman Bernie Anderson, Chairman 
Assemblyman Tick Segerblom, Vice Chair 
Assemblyman John C. Carpenter 
Assemblyman Ty Cobb 
Assemblywoman Marilyn Dondero Loop 
Assemblyman Don Gustavson 
Assemblyman John Hambrick 
Assemblyman William C. Horne 
Assemblyman Ruben J. Kihuen 
Assemblyman Mark A. Manendo 
Assemblyman Harry Mortenson 
Assemblyman James Ohrenschall 
Assemblywoman Bonnie Parnell 
 

COMMITTEE MEMBERS ABSENT: 
 
Assemblyman Richard McArthur (excused) 
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GUEST LEGISLATORS PRESENT: 

 
Assemblyman Joseph M. Hogan, Clark County Assembly District No. 10 
Assemblywoman Ellen Spiegel, Clark County Assembly District No. 21 

 
STAFF MEMBERS PRESENT: 

 
Jennifer M. Chisel, Committee Policy Analyst 
Nick Anthony, Committee Counsel 
Katherine Malzahn-Bass, Committee Manager 
Robert Gonzalez, Committee Secretary 
Nichole Bailey, Committee Assistant 
 

OTHERS PRESENT: 
 
Pam Borda, President and General Manager, Spring Creek Association, 

Spring Creek, Nevada 
Stephanie Licht, Private Citizen, Spring Creek, Nevada 
Warren Russell, Commissioner, Board of Commissioners, Elko County, 

Nevada 
Michael Buckley, Commissioner, Las Vegas, Commission for         

Common-Interest Communities Commission, Real Estate Division, 
Department of Business and Industry; Real Property Division, State 
Bar of Nevada 

Robert Robey, Private Citizen, Las Vegas, Nevada 
Barbara Holland, Private Citizen, Las Vegas, Nevada 
Jon L. Sasser, representing Washoe Legal Services, Reno, Nevada 
Rhea Gerkten, Directing Attorney, Nevada Legal Services,                   

Las Vegas, Nevada 
James T. Endres, representing McDonald, Carano & Wilson; and the 

Southern Nevada Chapter of the National Association of Industrial 
and Office Properties, Reno, Nevada 

Paula Berkley, representing the Nevada Network Against Domestic 
Violence, Reno, Nevada 

Jan Gilbert, representing the Progressive Leadership Alliance of Nevada, 
Carson City, Nevada 

David L. Howard, representing the National Association of Industrial and 
Office Properties, Northern Nevada Chapter, Reno, Nevada 

Ernie Nielsen, representing Washoe County Senior Law Project,        
Reno, Nevada 

Shawn Griffin, Director, Community Chest, Virginia City, Nevada 
Charles "Tony" Chinnici, representing Corazon Real Estate, Reno, Nevada 
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Jennifer Chandler, Co-Chair, Northern Nevada Apartment Association, 
Reno, Nevada 

Rhonda L. Cain, Private Citizen, Reno, Nevada 
Kellie Fox, Crime Prevention Officer, Community Affairs, Reno Police 

Department, Reno, Nevada 
Bret Holmes, President, Southern Nevada Multi-Housing Association, Las 

Vegas, Nevada 
Zelda Ellis, Director of Operations, City of Las Vegas Housing Authority, 

Las Vegas, Nevada 
Jenny Reese, representing the Nevada Association of Realtors,        

Reno, Nevada 
Roberta A. Ross, Private Citizen, Reno, Nevada 
Bill Uffelman, President and Chief Executive Officer, Nevada Bankers 

Association, Las Vegas, Nevada 
Alan Crandall, Senior Vice President, Community Association Bank, 

Bothell, Washington 
Bill DiBenedetto, Private Citizen, Las Vegas, Nevada 
Michael Trudell, Manager, Caughlin Ranch Homeowners Association, 

Reno, Nevada 
Lisa Kim, representing the Nevada Association of Realtors, Las Vegas, 

Nevada 
John Radocha, Private Citizen, Las Vegas, Nevada 
David Stone, President, Nevada Association Services, Las Vegas, Nevada 
Wayne M. Pressel, Private Citizen, Minden, Nevada 
 

Chairman Anderson:   
[Roll called.  Chairman reminded everyone present of the Committee rules.] 
 
We have a rather large number of people who have indicated a desire to speak.  
We have three bills which must be heard today, so we will try to allocate a fair 
amount of time to hear from those both in favor and against so that everybody 
has an opportunity to be heard.   
 
Ms. Chisel, do we have a handout from legislation we saw yesterday? 
 
Jennifer M. Chisel, Committee Policy Analyst:   
Yesterday we heard Assembly Bill 182, which was brought to the Committee by 
Majority Leader Oceguera.  During that conversation, Lieutenant Tom Roberts 
indicated that he would provide to the Committee a list of the explosive 
materials that is in the Federal Register.  That has been provided to the 
Committee, and that is what is before you (Exhibit C).   
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Chairman Anderson:   
Mr. Gustavson, I think this was part of the concerns you raised.  You wanted to 
see the specific prohibited materials.  With that, Mr. Carpenter, I think we are 
going to start with your bill.  Let me open the hearing on Assembly Bill 207. 
 
Assembly Bill 207:  Makes various changes concerning common-interest 

communities. (BDR 10-694) 
 
Assemblyman John C. Carpenter, Assembly District No. 33: 
Thank you, Mr. Chairman and members of the Committee.   
 
[Read from prepared text, Exhibit D.] 
 
Chairman Anderson:   
The amendment (Exhibit E) is part of the copy of Mr. Carpenter's prepared 
testimony.  Are there any questions on the amendment?  No?  Is there anyone 
else to speak on A.B. 207? 
 
Pam Borda, President and General Manager, Spring Creek Association,      

Spring Creek, Nevada: 
Thank you, Mr. Chairman and members of the Committee.  I am the President 
and General Manager of the Spring Creek Association (SCA).  We have existed 
for about 38 years, long before the Ombudsman Office was even thought 
about.  When it was created in 1997 and then broadened in 1999, we were 
exempted from that office and from its fees.  In 2005, there was a change to 
legislation, which compelled us to pay fees, but still exempted us from the 
services of the Ombudsman Office.  We are here today to ask you to change it 
back and exempt us from paying those fees because we do not utilize their 
services.  We have been taking care of our own problems in Spring Creek for 
38 years, and we are pretty good at it.  We do not believe we need the services 
of the Ombudsman Office, and therefore should not be paying fees to them.      
I have provided you with a handout with a lot of information about the history 
of Spring Creek.  The biggest issue I would like to portray today is that, while 
this may not seem like a lot of money, our deed restrictions limit the amount 
that our assessments can be raised, unlike a lot of other homeowners’ 
associations (HOA).  Any raise in cost to us generally means we need to cut 
something out of our budget.  If you can imagine, we have 158 miles of road 
that we are responsible for maintaining, which costs hundreds of thousands of 
dollars a year.  We are not even doing the job that we need to do.  This year, 
for example, we had to cut $500,000 out of our budget because of a          
110 percent increase in our water rates and other utilities.  The impact of the 
Ombudsman fees means that, if we have to pay those fees, we will be cutting 
out some other service to our homeowners.  
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Chairman Anderson:   
Ms. Borda, you do not use the Ombudsman, at least you have not to date?  You 
are precluded from using the Ombudsman? 
 
Pam Borda: 
We are exempt from it, yes. 
 
Chairman Anderson:   
That is because you have chosen not to avail yourself of the use of that office? 
 
Pam Borda: 
Yes, we have been exempt from it since the office was created.   
 
Assemblywoman Dondero Loop:   
I have actually been to Spring Creek many times visiting your schools.  You 
mentioned 5,420 lots.  Is this how many homes are actually up there, or simply 
lots? 
 
Pam Borda: 
That is referring to the number of lots.  We are at 74 percent capacity.   
 
Stephanie Licht, Private Citizen, Spring Creek, Nevada: 
I have been a resident of Spring Creek HOA since September 1987.  My first 
husband was Chairman of the Board for quite a few years in the early 1990s.  I 
have been through eight different general managers, so I have some history of 
the particular problems that are related to the Association.  All of those have 
been solved by things that are in place in our board—the way they conduct 
themselves, and the way the Committee of Architecture conducts themselves.  
Basically, we have taken care of our own problems for 38 years.  If you look on 
the Ombudsman's page on the website, most of the things they deal with are 
arbitration and disputes between a homeowner and an overzealous board.  We 
do not feel that we should fall under the Ombudsman, primarily because we are 
quite different from other HOAs.  Mr. Chairman, I have brought with me a     
low-tech visual.  If you will allow me to show a map, I would appreciate it. 
 
This map is on loan from the Nevada Department of Transportation.  In the 
upper left hand corner is just part of the mobile home section.  The line 
transecting most of the center of that is Lamoille Highway.  You can see that 
the lots are quite spread out.  In fact, we abut a rancher's place on the right.  
All of our lots are over an acre, and are spread out all over.  I think that part of 
Chapter 116 of Nevada Revised Statutes (NRS) at one time requested gated 
communities.  The only way we could do that is by blocking off the state route 
with a toll gate, I guess.  We are spread over most of 25 to 30 square miles.  
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We cover 19,000 acres that are interspersed with a lot of different kinds of 
things, some common and some private or federal.  You can see some of the 
common elements in that, but there is quite a bit of Bureau of Land 
Management (BLM) property that surrounds us.  There are some private areas in 
between.  Some of what you see on the map are other small developments.  
We are just not like the other HOA properties, which are so close to one 
another.   
 
Pam Borda: 
We have four different housing tracts of land in the Spring Creek Association.  It 
covers 30 square miles, and we have 158 miles of road.   
 
Stephanie Licht:  
I would be happy to answer any questions.   
 
Assemblyman Horne:   
What is to stop other associations from coming to the Legislature and asking to 
be exempted because they are not like others?  Is this not a slippery slope?  You 
say it is different because you are rural and, I think you said, "we take care of 
ourselves," and you are spread out over 30 square miles.  Next time it could be 
another association with other dynamics who will want to be excluded. 
 
Pam Borda: 
That is a good question.  The answer would be that our Conditions, Covenants 
and Restrictions (CC&Rs) are not restrictive like the typical HOA.  We do not 
care what color someone paints his house, or what kind of fence he puts in.  It 
is truly a rural environment where we do not make a lot of rules about how 
people live.  They move out there to be left alone and to live as they choose.  
You will find that the typical HOA is extremely restrictive and makes more rules 
for homeowners and how they live.  That is one of the primary differences 
between a rural agricultural HOA and an urban HOA. 
 
Warren Russell, Commissioner, Board of Commissioners, Elko County, Nevada: 
Thank you, Mr. Chairman.  Two-thirds of my district, which is the Fifth District, 
is part of the Spring Creek HOA.  I try to attend at least half the meetings by 
the SCA Board, both as a commissioner and as official liaison from the         
Elko County Commission.  We continue to have a very close working 
relationship with this group.  I support this bill, and everything that has been 
said before.   
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Chairman Anderson:   
Commissioner Russell, are there services that the county provides in that area in 
which the HOA is treated differently than other organizations?  Is that the only 
HOA you have in the county? 
 
Warren Russell: 
No, sir, that is not the only HOA in the county.  We subsidize the road program 
throughout the HOA.  The HOA is subject to codes and resolutions that we 
have established.  Many of the issues that might arise for the residents who live 
in isolated areas would probably have no other recourse for resolution except 
through the HOA.  There might be limited options for recourse pertaining to the 
laws of the county. 
 
Chairman Anderson:   
Do you have a similar relationship with other HOAs in the county in that you 
maintain their roads? 
 
Warren Russell: 
We do not maintain the roads of other HOAs.  We do not maintain the roads in 
the Spring Creek HOA, either.  We provide a subsidy. 
 
Chairman Anderson:   
Do you have any influence in deciding infrastructural questions such as the 
upkeep and development of roads, inasmuch as your budget is affected? 
 
Warren Russell: 
As a county, our budget would not be affected by this bill.  The SCA would be 
affected.  Our primary relationship would revolve around the use of the       
right-of-ways.  All the roads have already been established in SCA, so we are 
not looking to develop new roads.  That would be an exception rather than the 
rule. 
 
Chairman Anderson:   
You are misinterpreting the question.  Obviously, this is going to be an 
economic advantage to SCA.  Given the peculiar nature of this relationship 
between the county and SCA, is there any time when the SCA can place upon 
the county an economic demand without the input of the county?  If the SCA 
wanted to build additional roads, would they not have to come to the county to 
gain approval since it is an additional cost to the county? 
 
Warren Russell: 
I think that it would be a voluntary decision if there were additional fiscal costs 
to the county associated with building new roads in Spring Creek.  For example, 
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there are additional units that have decided to connect to utilities and roads that 
are outside of Spring Creek.  That issue is handled by the SCA in a satisfactory 
manner in coordination with Elko County.  I would say there is no impact to the 
county, but rather it falls upon the residents of Spring Creek, and the tax base 
in a general way. 
 
Chairman Anderson:   
I see no other questions.  Thank you very much.   
 
Michael Buckley, Commissioner, Las Vegas, Commission for Common-Interest 

Communities Commission, Real Estate Division, Department of Business 
and Industry; Real Property Division, State Bar of Nevada: 

The Commission has no objection to the bill that would take these associations 
out of paying the ombudsman's fee. 
 
Chairman Anderson:   
Has the Commission taken a position regarding the loss of revenue that would 
stem from passage of A.B. 207?   
 
Michael Buckley: 
At the Commission meeting on March 2, 2009, we were advised that the 
compliance department of the Division had not ever had problems with     
Spring Creek.  In that sense, there was never a use of the ombudsman facilities.  
We did not discuss the loss of revenue. 
 
Chairman Anderson:   
That is the heart of the bill.  They have always been exempt from your 
oversight.  Now, what they are saying is, "we should not be paying for it." 
 
Michael Buckley: 
Mr. Chairman, I think that is right.  They have not been paying it in the past.  
They paid it only one year, I think.  The loss would not affect the     
Ombudsman office.   
 
Chairman Anderson:   
Thank you, Mr. Buckley.  Are there any questions?  Thank you, sir.  Is there 
anyone else compelled to speak in support of A.B. 207?   
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I am supporting A.B. 207.  I found the most interest in the idea of the open 
meeting law being applied.  I wish that applied to all HOAs.  I feel that HOAs 
are taxing authorities.  We put assessments on people that they have to pay.   
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Chairman Anderson:   
We are distributing the amendment that was faxed here just before we started 
today (Exhibit F).  Did you have an opportunity to discuss this with               
Mr. Carpenter, Mr. Robey? 
 
Robert Robey: 
No, sir, I did not.   
 
Assemblyman Carpenter:   
I am aware that there are some people who want all associations to be under 
the open meeting law, but I think that would need discussion with all the people 
involved.  All I know is that it works well at Spring Creek.  Whether it would 
work with all the other associations, I am not in a position to say at this time. 
 
Chairman Anderson:   
It sounds as if the maker of the bill does not perceive this as a friendly 
amendment, Mr. Robey.  The question of open meeting may require a longer 
discussion.  The Chair will be placing several bills dealing with common-interest 
communities in a subcommittee.  There are several bills that deal with that, and 
all of those will be worked out.  If you would like, I will add your amendment to 
their responsibilities to include in the general law, rather than the specific law in 
this particular piece of legislation.  If you would like to pursue it, I would be 
happy to put it in the work session and put it in front of the Committee.  Your 
choice, sir. 
 
Robert Robey: 
I appreciate the time that you took to respond to me.  Whatever you think is the 
wisest and best.  I think that the open meetings are very important. 
 
Chairman Anderson:   
I do not disagree with you. It would be one of the recommendations that we 
would want to make to this piece of legislation to deal with all the common-
interest communities.  I do not disagree with the concept of having an open 
meeting law.  Thank you. 
 
We will not hold it for the work session on this particular piece of legislation 
unless a member of the Committee wants me to put it into the work session 
document.  Two people have indicated to me a desire to serve on the   
common-interest community subcommittee.  It is my intention to put in the 
recommendation for open meetings. 
 
Anybody else feel compelled to speak on A.B. 207?  Anyone in opposition? 
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Barbara Holland, Private Citizen, Las Vegas, Nevada: 
Looking at number one, which exempts HOAs from paying the $3, you ask if 
there would be an impact on the Ombudsman Office.  I can tell you right now, it 
would probably not have an impact.  The Ombudsman Office has never had an 
audit.  The $3 per unit per year is substantially more than what they actually 
need, so if we are going to exempt people from paying the $3, maybe we 
should look at reducing the $3 for everybody to a different number.  I think it is 
about time the Legislature does something as far as auditing the      
Ombudsman Office.  Number two, the last legislative session, the Legislature 
approved electronic mail.  We can use the computer age electronic mail, which 
is still available for rural areas, to facilitate open meetings and to reduce 
scheduling costs.  The law allows HOAs to create one newsletter, which they 
can create at the very beginning of the year, and list every single meeting time, 
thereby avoiding additional costs associated with the mailing of notices of their 
meetings.   
 
Let us talk about the reserves.  Assembly Bill No. 396 of the 74th Session, for 
which the Governor's veto was upheld, also had a section that talked about the 
reserve study.  It talked about the counties with fewer than a certain number of 
people should be exempt from paying fees.  I think the slippery slope is a very 
dangerous situation with many inequities.  We have many small HOAs, and right 
now in southern Nevada, where we have a lot of foreclosures, they would love 
to be exempt from paying $3 to the Real Estate Division.  As to reserve studies, 
I will let you know that these reserve studies cost an average of about $1,200  
a year. 
 
Chairman Anderson:   
Ms. Holland, I do not believe the issue of reserve studies is in this bill.   
 
Barbara Holland: 
I am reading where they would be exempt from conducting a reserve study, as 
per item number 3. 
 
Chairman Anderson:   
So, you are speaking against this particular group. 
 
Barbara Holland: 
That is exactly correct, sir.  I am against the exemption of HOAs from paying 
$3 for the ombudsman fee because:  One, I think you can argue that there are 
many other types of properties that should be exempt.  There is a need for an 
audit, because I think that $3 is too much.  Two, the electronic mail that I 
mentioned would facilitate the open meeting laws.  Three, HOAs should notify 
homeowners once a year about meetings.  Because they do not have many of 
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the improvements that we have here in the urban areas, whether they are   
high-rises, condominiums, townhomes, and so forth, the average reserve study 
costs $1,200.  That reserve study is done once every five years.  There is 
absolutely no reason why they cannot budget for this. One of the Assembly 
members said something to the effect that, if we allow this exemption, there 
are many other associations that can come back with their own idiosyncrasies.  
I agree with this sentiment.  Though Spring Creek may have 5,000 lots, there 
are some large associations in southern Nevada, in the thousands already, that 
could certainly look for having a reduction in their costs.  We have a lot of 
planned urban developments (PUD) that are single-family homes.  There are 
many associations that are not over-regulated, especially the PUDs.  I certainly 
have many associations that have never been before the Ombudsman Office.  
We have a very clean record; we try to resolve all of our problems, too.  The 
whole concept of NRS Chapter 116 was to be able to protect the members of 
the public.  I am very glad they do not have any troubles today.  People from 
the county areas other than Clark County have written letters to me about their 
issues for the column I write in southern Nevada on HOAs. 
 
Chairman Anderson:   
Thank you, Ms. Holland.  Is there anyone else who wishes to speak in 
opposition?  Is there anyone who is neutral?  Let me close the hearing on     
A.B. 207.  We will now turn to Assembly Bill 189. 
 
Assembly Bill 189:  Revises provisions governing the eviction of tenants from 

property. (BDR 3-655) 
 
I will turn the Chair over to Vice Chair Segerblom.   
 
Vice Chair Segerblom:   
Is the sponsor for A.B. 189 ready?  I will open the hearing on A.B. 189.  
 
Assemblyman Joseph M. Hogan, Clark County Assembly District No. 10: 
Good morning, Vice Chair Segerblom.  Good to see you this morning.   
[Read from prepared testimony (Exhibit G); submitted (Exhibit H) and (Exhibit I).] 
 
Vice Chair Segerblom:   
Thank you, Mr. Hogan.  Mr. Sasser? 
 
Jon L. Sasser, representing Washoe Legal Services, Reno, Nevada: 
I appear today in support of A.B. 189.  By way of background, I have been 
involved in the Nevada Legislature since 1983.  I have testified on each 
landlord-tenant bill that has come before this body since that time.  This is the 
third time I have been involved in an attempt to expand the time frames in this 
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process.  The first time was in 1983, when Congresswoman Shelley Berkley 
(then Assemblywoman, 1983-1984) sponsored a bill that we got through the 
Assembly, but died in the final days of the session in the Senate.  It would have 
wiped out our summary eviction process entirely, and created a normal 
summons and complaint process.  Then, in 1995, I was involved with a bill to 
expand the time frame again.  I am back today, and my hope is that the 
applicable cliché is "the third time is a charm," rather than   "three strikes and 
you're out."  I represent two legal services organizations that represent tenants 
in this eviction process.  Rarely do we have the luxury of representing tenants in 
court.  Most of the time, we provide advice and brief service, and help with 
some pro se forms. 
 
The number of evictions in Nevada is staggering.  I have given you some 
statistics in my written testimony (Exhibit J).  For example, in a                     
Las Vegas Justice Court, they have 23,000 evictions filed each year.  As you 
know, there are many good tenants, and some bad tenants.  There are also 
many good landlords and a few bad ones.  There are some transient tenants 
that have little contact with our state, and there are some huge apartment 
complexes owned by out-of-state landlords who also care little about Nevada.  
There is much mud that can be thrown in both directions.  You will probably 
hear some of that mud today, unfortunately.  However, I ask you to stay above 
the fray and look at the process dispassionately and try to decide if the process 
is fair or if it needs change.   
 
Nevada's eviction procedures, as Assemblyman Hogan mentioned, are among 
the fastest in the country.  You have been given a wonderful chart prepared by 
the Legislative Counsel Bureau (LCB) research staff showing the process in the 
western states around us.  You will see that there are three stages in the 
process.  The first is, prior to any court action, there is a notice that must be 
given from a landlord to a tenant telling him to do something:  pay rent, get out, 
to cure a lease violation, or to be out after a certain period of time if there is an 
alleged nuisance.  Our time frames are in-line with other states there.  Some are 
actually a little bit shorter.  California was mentioned with 3 days for 
nonpayment of rent, whereas we have 5 days.   
 
The next stage is the court process.  That is where Nevada is truly unique.  As 
mentioned in a nonpayment of rent case, you get a five-day notice to pay or 
quit, or, if you are going to contest the matter, file an affidavit with the court.  
If you file an affidavit, a hearing is scheduled the next day.  If you do not file an 
affidavit, then on noon of the fifth day, the landlord can go down and get an 
order removing the tenant within 24 hours.  If you lose that hearing the day 
after you file your affidavit, you again can be evicted within 24 hours.  That, 
too, is unique in Nevada.  If you look at the chart provided to you, in all of the 
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other states, there are somewhere between 2 to 7 days that the sheriff has to 
put you out at the end of the process, instead of within 24 hours as it is in 
Nevada.  Also, in every other state, there is a regular lawsuit filed, a summons 
and complaint, where the defendant can either file an answer within a certain 
period of time, or the summons and complaint contains a court date, which is 
usually 7 days or more until there is an actual hearing.  So the speed in our 
process is in step two and in step three.  Because the summary eviction process 
is well-rooted in Nevada, we have not proposed changing that.  Instead, we ask 
you to add some time on the front end.  We think that would be very helpful in 
a number of cases.  It might even avoid eviction.  If a tenant has 10 days 
instead of 5 days to try and raise the rent, and they pay it, then the landlord is 
better off and the court system is better off.  An eviction has been avoided, and 
the rent has been paid.  Nowadays, with people who had a job two months ago 
and are now trying to live on unemployment compensation, for example, 
juggling those bills, that extra time can often make a crucial difference.  Also, 
we have a few programs around the state that offer some rental assistance to 
tenants in this situation.  Unfortunately, those are few and far between.  Their 
processes take some time to go through, and frequently the programs do not 
have enough money.  For example, calls to the Catholic Community Services in 
Reno indicate they get 300 applications a month, and they have only enough 
money to help about 10 to 12 families each month.  The rest are out of luck. 
 
Let me walk you through the bill.  First, in section 1, we are expanding the 
nonpayment of rent notice from 5 to 10 days.  In section 2, we are expanding 
from 3 to 5 days the notice for waste or nuisance.  Section 3 talks about a 
breach of lease.  Today, you get a 5-day notice.  You have 3 days to cure that 
breach, and then you have to be out 2 days later.  We would change that from 
7 to 10, and I have provided in my testimony some comparison to other states 
in our region and around the country.  Section 4 goes into the eviction process 
itself in the statute.  It repeats the change from 5 to 10 days for nonpayment of 
rent, expands from the eviction within 24 hours to 5 days.  Then there is 
another section, for which I have received a number of calls.  It might 
inadvertently create a problem, if the Committee chooses to process this bill.  It 
might need to be looked at and some issues resolved.  There is an unusual 
problem sometimes in the courts where a 5-day notice is given.  A tenant goes 
down the next day and files his answer.  Then, he gets a hearing 1 day later.  If 
he loses, he is out within 24 hours.  He is out before the rent is actually due 
under the 5-day notice to pay or quit.  The way this bill is drafted, it would 
propose to give the tenant up to the end of the 5-day period to actually pay the 
rent.  I have received some concern from the constables' offices in southern 
Nevada, that this may create a problem with them if they have a notice in hand.  
How do they know the rent was paid?  There are complications contacting the 
constable and stopping them in their tracks.   Court clerks have expressed some 
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concern.  How do they know this receipt for the rent that the tenant brings is a 
legitimate receipt?  I think that does create some logistical complications.  I 
have some ideas about how that might be solved, and would like an 
opportunity, if you go forward, to meet with the parties, and we can resolve 
that one. 
 
On the next two sections of the bill, the bill drafter went a little further and 
gave the tenants a little more than we had originally contemplated.  I am glad to 
have that, of course, but I would say upfront that it gave us more than what we 
contemplated.  It amends Nevada Revised Statutes (NRS) 40.254, which deals 
with evictions that are from other than nonpayment of rent.  Now the time 
frame is, at the end of their notice period, say a 30-day notice for a no-fault 
eviction.  The landlord then gives a 5-day notice to tell the tenant to be out or 
to file an affidavit with the court.  The bill extends that to 10 days.  That is 
wonderful, but it is not what we had asked for originally.  I am not pressing that 
at this time.  You have already had your 30 days, you have already had your    
5 days, and it is stretching it a little bit to ask for 10 days instead.   
 
Also there is an amendment in the bill to NRS 40.255 that deals with evictions, 
post-foreclosure sale.  That is the subject of another bill in the           
Commerce Committee, Assembly Bill 140 that expands the time frame for 
single-family dwellings to 60 days.  This bill, as drafted, would change it from  
3 to 5 days.  Again, that would affect those who are in a sale situation or in a 
foreclosure sale situation.  That would be nice, but it is not something that we 
specifically asked for.  We have also been approached by Jim Endres, who has 
called our attention to the fact that the way the bill is drafted, it may affect 
commercial property as well as residential property.  It was certainly not our 
intention to change the law as to commercial property.  I believe he has offered 
an amendment that I believe the sponsor of the bill has seen.  I do not want to 
speak for him, but I have no problem with it.  Finally, we believe the time has 
come to level the playing field.  This is a value difference between my friends, 
the realtors, and me.  Normally, we can work things out over the years, but I 
think things are out of balance and in favor of the landlords in Nevada.  The 
playing field needs to be leveled, as compared to these other states.  They do 
not feel this is the case.  I ask you again to rise above the fray and look at the 
fairness of the process to decide, and I ask you to pass A.B. 189 as may be 
amended in work session.  Thank you, Mr. Vice Chair. 
 
Vice Chair Segerblom:   
Thank you, Mr. Sasser.  Could you briefly walk through the typical time frame 
of eviction?  Say I have rent due the first of the month, and I do not pay it.  
These dates get a little confusing.  Please go through the different stages. 
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Jon Sasser: 
I would be happy to, Mr. Vice Chair.  If my rent is due on the first of the month, 
and I do not pay on the first, and it is now the second of the month, the 
landlord has the legal right to give me a 5-day notice to pay or quit my rent by 
noon of the fifth day after the receipt of that notice.   
 
Vice Chair Segerblom:   
Let me stop you there.  The law seems to say 3-day notice.  Is that a different 
3 days? 
 
Jon Sasser: 
For nonpayment of rent, the notice is 5 days.  There are other notices that we 
are affecting as well:  notice for breach of lease, and notice for nuisance and 
waste.  But for nonpayment of rent, we propose to change the current            
5-day limit to 10 days.  Again, going back to the current law, at noon on the 
fifth day, if the tenant has not filed an affidavit, paid the rent, or left, then the 
landlord can go to the court and apply for an order of removal.  He can get it 
that day, and the tenant can be evicted within 24 hours.  If the tenant files the 
affidavit by noon of the fifth day, the court schedules a hearing as soon as 
possible—at least in Reno, that is typically the very next day—and if the tenant 
loses, he can be evicted within 24 hours.  I would note, these are judicial days 
and not calendar days.  When you start adding in the weekends, it does 
lengthen it out a bit.  That is the way it works for nonpayment of rent.  For 
something that is not a rent case, it is a little different.  You get a 30-day notice 
for no cause (we are not trying to change that), then at the end of that 30 days, 
if the tenant is still there, the landlord gives that 5-day notice that says be out 
within 5 days or file an affidavit with the court, or we can go to court and seek 
relief.  
 
Vice Chair Segerblom:   
So, right now, I do not pay the rent on the first of the month.  The second, they 
give me a notice to quit.  I have 5 days to go to court and file an affidavit.  You 
are requesting that it be changed to 10 days? 
 
Jon Sasser: 
That is correct. 
 
Vice Chair Segerblom:   
Right now, if I file an affidavit and go to court, and I lose, I get evicted the next 
day.  Are you extending that time?   
 
Jon Sasser: 
We are asking for that to be extend to 5 days. 
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Vice Chair Segerblom:   
Okay.  Any questions?  Mr. Hambrick. 
 
Assemblyman Hambrick:   
Thank you, Mr. Vice Chair.  Mr. Sasser, the bill, as it is presented right now, 
appears to throw out the baby with the bathwater.  I think things have to be 
worked over.  There are so many consequences that I do not think we really 
realize what is coming down the pipeline.  Who is this bill really meant to 
protect?  When we start talking about large conglomerates, we have one   
mind-set.  But when we are talking about individuals, I think we have a different 
mind-set.  We need to address those issues.  I am cognizant of the possible 
unintended consequences.  I hope we can address those issues. 
 
Vice Chair Segerblom:   
Are there any questions?  I see none.  Assemblyman Hogan, do you have 
anyone else you wish to speak on your behalf?   
 
Assemblyman Hogan: 
Yes, Mr. Vice Chair.  In Las Vegas, we have Rhea Gerkten of Nevada Legal 
Services who is familiar with the process in that locale and could add a little 
something and also answer questions that might be on the minds of some of 
your members who are from Las Vegas. 
 
Rhea Gerkten, Directing Attorney, Nevada Legal Services, Las Vegas, Nevada: 
I am testifying in support of A.B. 189 (Exhibit K).  We at Nevada Legal Services 
at the Las Vegas office represent clients who receive a federal subsidy or a 
county subsidy for their rent.  We have a tenants' rights center that assists 
individuals who are in private landlord situations that do not receive a subsidy.  
We are primarily going to court only on tenants in subsidized apartments 
because the need is so great for eviction defense work.  Because of that, we 
see a lot of disabled, elderly, and single mothers with small children as our 
clients.  It is extremely difficult at times for our clients, especially in these 
difficult economic times, to come up with the money, for various reasons, 
within the 5-day time frame.  Some of our disabled clients might, for one reason 
or another, not have received their social security benefits on the third of the 
month, as they had hoped, and are therefore unable to pay by the fifth day of 
the month.  Some of our clients are individuals who are applying for 
unemployment benefits.  The unemployment rate, as per my written testimony, 
is 9.1 percent; however, it may be higher than that now in Nevada.  It takes at 
least three months to get a hearing if someone is initially denied unemployment 
benefits.  The actual claims process can take some time, so even someone who 
applies for unemployment benefits is not necessarily going to be approved right 
away.  Dealing with unemployment benefits and trying to find a job makes it 
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difficult to juggle bills.  Some of our clients have to choose whether they are 
going to buy food for their children or pay rent, late fees, and utilities.  Again, 
some of our clients are single mothers with small children who rely on child 
support payments.  If, for some reason, they do not get their child support 
checks that month, they are going to have a difficult time coming up with the 
money to pay.  This is not designed to get rid of late fees; these tenants are still 
required to pay late fees.  Late fees are designed to protect the landlords 
against some financial loss.  Certainly, this is not going to do away with any 
late fee provisions in a lease agreement. 
 
I think Mr. Sasser mentioned social services and tenants applying for rental 
assistance.  That also is not a quick process.  Even if money is available, it can 
take time for tenants to receive financial assistance.  The landlords first have to 
agree to accept the money from the social services agency, so it is not like the 
tenant can just walk in, say "I need help," get the money, and go pay the rent.  
There is a back and forth with landlords and with the tenants before they are 
even eligible to receive the financial assistance, and it does take quite a bit of 
time in some instances.  We would also support the lengthening of time from         
24 hours to 5 days after a family receives the order for summary eviction.  It is 
very difficult for a disabled or elderly tenant to pick up and move within         
24 hours after a judge tells him that he is going to be evicted.  Giving someone 
a little additional time might mean he gets to remove his property out of the 
landlord's house or apartment prior to the constable coming to lock him out, 
which should save the landlords a lot of headaches in the long run.  If former 
tenants remove all their property, landlords would not be required to store and 
keep the property for 30 days, as per Nevada law.  With these changes, the 
Nevada eviction law would still be one of the fastest in the country.  In most 
other states, it takes quite a bit longer to see an eviction through.  We just ask 
that tenants be given a little bit of extra time in these difficult economic times in 
which to pay their rent or cure lease violations.   
 
Vice Chair Segerblom:   
Because of the tough economic environment, have you seen an increase in 
evictions in the past year or six months? 
 
Rhea Gerkten: 
What we have seen is a huge increase in the number of denials of 
unemployment benefits.  Eviction cases have been increasing, especially with 
the foreclosure crisis.  We are seeing a lot more tenants come in that are being 
evicted after foreclosure.  So, yes, in the general sense, evictions have been 
increasing, but I cannot give you any numbers. 
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Assemblyman Ohrenschall:   
I was looking at the flow chart, and looking at our neighboring states that have 
the more generous time periods.  Do you think if we did process this bill and 
extend the time periods that either your office, or the other parts of the social 
services network, might be able to help evicted tenants avoid falling into 
homelessness?  Do you think that is realistic? 
 
Rhea Gerkten: 
In a lot of cases, it would be realistic.  Some of the things that we have actually 
seen are tenants who received the 5-day notice, cannot get the money together 
in 5 days, file the affidavit, and get a hearing set.  In Las Vegas it used to be 
that you would get a hearing set within 3 days, now most of the courts have 
changed the process a little bit, so the quickest hearing might be 5 days.  But 
for tenants, a lot of the time what they needed was either that extra time to 
come up with the money, to borrow the money, or to get a social services 
agency to approve their applications.  There are a lot of times where we have 
seen tenants who come up with the money prior to their court hearings, which 
is within the 10-day time frame that is in the bill.   
 
Assemblyman Hogan: 
Assemblyman Hambrick raised a good question about who would benefit.  I 
kept hearing that question as I was listening to the last witness.  I think our 
witness has indicated that the most severe need may be those who are disabled 
or elderly.  We would certainly concur that those are the people for whom we 
are trying to level the playing field.  We think they would benefit. 
 
Vice Chair Segerblom:   
This would also be the single mothers with small children.  Anyone else wish to 
come forward to testify?   
 
James T. Endres, representing McDonald, Carano & Wilson; and the Southern 

Nevada Chapter of the National Association of Industrial and Office 
Properties, Reno, Nevada:  

This bill came to our attention in the past week, and after studying it, we realize 
that it does apply to commercial real estate.  As Mr. Hogan and Mr. Sasser 
pointed out this morning, it was not the intent of A.B. 189 to apply to 
commercial real estate.  Real estate transactions in the commercial sector are 
very complex, and the leasing negotiations are very detailed.  Some of the 
underpinnings that go through those lease agreements are grounded in part in 
the current statute.   
 
Vice Chair Segerblom:   
Have you offered an amendment?   
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James T. Endres: 
Yes, we have (Exhibit L). 
 
Vice Chair Segerblom:   
Have you shown it to Mr. Hogan? 
 
James T. Endres: 
Yes, we reviewed it this morning with him and Mr. Sasser.  We believe that the 
amendment we offer this morning may be a solution to distinguish between 
residential and commercial properties.  We suggest that, in                     
Nevada Revised Statutes (NRS) Chapter 118, the solution has already been 
found by referring to residential properties or residential dwellings as "dwellings" 
to distinguish them from commercial.  Whether or not that is the most 
appropriate solution in this instance, we are not totally clear.  But we think, 
without any question, there is a solution to distinguish between commercial and 
residential and allow the bill to move forward in its normal progress. 
 
Paula Berkley, representing the Nevada Network Against Domestic Violence, 

Reno, Nevada: 
I think we are a group of people to which Assemblyman Hambrick has been 
referring.  As you know, domestic violence is about control.  Quite often, a key 
sector of control is controlling the money.  With so many women that are 
victims of domestic violence, their partners either take the money or they do not 
pay the child support and women find themselves unable to pay their rent.  This 
is certainly not due to any problem on her part, but rather her money has been 
taken.  She finds herself potentially evicted.  Especially with kids; that is a 
tremendous pressure and a concern for her sense of security if she gets kicked 
out of her house.  An additional five days, if she can get that money together, 
certainly protects her children as well as herself.  We would urge support of this 
bill.  Thank you. 
 
Vice Chair Segerblom:   
Are there resources that woman could go to in order to get the money to help 
pay the rent? 
 
Paula Berkley: 
There are limited resources.  For example, the network has the Jan Evans 
Foundation.  We collect money for just such emergencies, but, unfortunately, it 
is not anywhere near what it needs to be.   
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Jan Gilbert, representing the Progressive Leadership Alliance of Nevada,   

Carson City, Nevada: 
One of our main goals is to create more humane solutions to problems in 
Nevada.  We support this bill.  Years ago, I sat in the welfare office to interview 
women who were applying for food stamps and health care.  A hundred percent 
of the people I interviewed said the unreliability of their child support was the 
reason they were there.  It was an amazing experience to hear about the 
amount of money they were owed in unpaid child support.  Most of these 
people want to stay in their homes and keep their children protected, and 
without child support, they struggle.  I would urge you to think about Nevada's 
laws and try to make them more consistent with our surrounding states.   
 
Assemblyman Cobb:   
For purposes of disclosure, Ms. Gilbert is one of my constituents.  Whatever 
response she gives, she is correct.  We are talking about the humaneness of all 
the things we are dealing with here.  It is a very laudable goal to help people 
and give them enough time to move, or to give them whatever they need to aid 
the individual.  I think my colleague from the south referenced the other side of 
the coin.  A lot of people that I know own homes and rent them out.  They are 
not huge corporations, they are just individuals.  In Nevada, we are seeing 
people who cannot afford these homes anymore with 9 percent unemployment.  
A lot of times they are renting out their homes and living in much smaller ones 
so that they can pay the mortgage on their homes.  I worry about the 
unintended consequences here for that individual who cannot afford to pay a 
mortgage and another rent.  Are we tying the hands of the individuals who are 
also hurting right now in this economy, and who would not be able to cover a 
renter for an extra 10 days? 
 
Jan Gilbert: 
That is a very good question.  I know we are very sensitive, because you are 
right.  A lot of people I know have rentals.  I think the example that Mr. Sasser 
gave of all the neighboring states contrasts the severity of our laws.  It seems 
unrealistic to me.  According to Ms. Gerkten's comments, she actually had 
tenants get the money before the end of the 5-day period.  I know my husband 
gets his social security check deposited into our account, and it is quite 
frequently late.  I do not know if that is just the way our situation works, but 
you have to know that these people are living very close.  They want to pay the 
rent; they just need a little extra time.  This is not an extreme bill.  As 
Assemblyman Hogan said, we would still have the most severe laws in the 
country.  I am sympathetic to both sides, but I really feel that we want these 
people to pay the rent.  Let us give them that extra time to do so. 
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Assemblyman Cobb:   
I think there is a lot of common ground.  Many people are agreeing on all sides 
of this issue.  The people I know who rent out their homes do not, on day 5 or 
whenever they are allowed to, walk into the court and start paying fees to have 
people evicted.  They want to give them that extra time, and oftentimes just do 
give them extra time.   There might be a slight late fee or something to 
encourage prompt payment.  Nevertheless, I hope we have a good examination 
of where we are in this economy with the people who are going to be hurt on 
both sides, while also realizing that common sense oftentimes prevails and 
allows these people that extra time anyway.  Thank you. 
 
David L. Howard, representing the National Association of Industrial and Office 

Properties, Northern Nevada Chapter, Reno, Nevada: 
We are here to go on record that we are in support of the amendment that 
would make the distinction between commercial property and residential 
property.  Thank you. 
 
Ernie Nielsen, representing Washoe County Senior Law Project, Reno, Nevada: 
We support this bill.  We assist and represent hundreds of seniors in eviction 
cases each year.  A great percentage of our clients are disabled and are 
extremely frail.  Many of these evictions are very avoidable.  As Ms. Gerkten 
points out, some of the reasons for having the nonpayment is very unique to 
that month; otherwise, the rent is very affordable to that person and 
sustainable.  There are remedies.  There are emergency funds, such as the     
15 percent from the Low-Income Housing Trust Fund that is available for 
emergency housing.  However, you must have sustainability with respect to 
your ability to pay your rent thereafter.  There are also representative payee 
programs for seniors who are beginning to lose their ability to ably manage their 
funds.  However, we need time to be able to engage these systems to be able 
to save the tenancy.  We think that there is a win-win approach here.  Both the 
tenant and the landlord win when we can get involved and have time to work 
these things out.  The cost associated with getting people out of homelessness 
is far greater than the cost of keeping them from becoming homeless.  
 
Assemblyman Hambrick:   
Mr. Nielsen, I appreciate when you say you need the time to be effective.  You 
are representing many seniors and disabled people.  This might be a rhetorical 
question, but how many of your clients find out on the first or second of the 
month that they cannot pay that month's rent.  Can they not backtrack to the 
middle of the previous month and foresee something coming down the pipeline 
and say, "Uh oh, I have got a problem.  I better let somebody know about this 
situation?"  Can they not do this, instead of waiting until the last minute, which 
puts the landlord into a difficult situation?  As my colleague from the north 
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states, we do have individuals owning these homes who also have to meet their 
obligations.  Where is the middle? 
 
Chairman Anderson:   
Mr. Nielsen, what other material would you like add to the discussion? 
 
Ernie Nielsen: 
Our clients are generally less able as they grow older.  We find that many of our 
clients need our assistance to work themselves out of the issue.  Certainly, 
even I would prefer to stave off a problem when we see that it is going to 
occur.  But many of our clients do not have that capability, and they may not 
feel that they have any options.  They try to do the best they can.   
 
Shawn Griffin, Director, Community Chest, Virginia City, Nevada: 
I am in favor of A.B. 189.  I have been working in a nonprofit organization 
called Community Chest in Virginia City for the past 20 years.  I see these 
individuals after they are evicted.  We do not have this discussion; this 
discussion is over.  The discussion we have is, "where am I going to stay 
tonight," "how am I going to eat," "how am I going to feed my kids," and "how 
am I going to get my job?"  It is absent housing and it is just not the right thing 
to do.  We do not have the luxury of putting more people out on the street.  All 
of you know this.  Every single social system we have is overrun right now; 
every single one.  There is not another place to turn to.  I will tell you where 
they go.  They go back to the endlessness of living without shelter.  Every 
person working on this problem would tell you that it is going to take much 
more time, energy, and taxpayer resources to find them shelter than it takes to 
evict them.  If this were health care, they would say "do not send them to the 
emergency room to get fixed."  They would say, "treat them before the problem 
occurs."  We can do better.  We need to do better.  Let us give them a few 
more days and enable them to find the resources they need to stay in their 
shelter.  That is all I have. 
 
Chairman Anderson:   
Mr. Griffin, thank you for your testimony and your service to the folks up in 
Virginia City through Community Chest.  Let us now hear from those who are 
opposed to A.B. 189. 
 
Charles "Tony" Chinnici, representing Corazon Real Estate, Reno, Nevada: 
I am opposed to A.B. 189 (Exhibit M).  Overall, the effect of this legislation 
would be minimal to negative for good tenants, fantastic for bad tenants, and 
bad for landlords.  Going back to the analogy of throwing out the baby with the 
bathwater, this bill would create a huge benefit for people who are abusing the 
eviction process.  When seniors particularly have a problem making their rent, I 
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always hear from them long before there is an issue.  For instance, in the 
previous month, I would get a phone call from them.  Because I represent 
landlords who recognize that it costs a great deal more to make a property 
ready for the next tenant, they are supportive of my efforts to negotiate the 
best possible outcome for both the tenant and the landlord.  That means 
working out some sort of payment arrangement.  Any of the community groups 
who spoke today, if they are working with a tenant who is having financial 
difficulty, they contact me and I work with them.  In the owner's best interest, 
if there is an opportunity to receive funds from someone who is helping the 
tenant, that is just as good for the landlord.  Some practical aspects of 
extending the periods involved in eviction would be that it shifts the risk of 
renting to a marginal tenant to the landlord.  The landlord is going to have to 
compensate for that.  Some ways in which that would happen are in a rental 
agreement where you would typically see a grace period 5 days like our rental 
agreement has in it.  A tenant has 5 days already written into the agreement 
where no notice is filed, in which they could come in and pay the rent.  That 
way they are covered for things like weekends when they get paid.  They can 
also call me and say, "I am going to be in on the seventh of the month to pay 
my rent."  The first thing that is going to happen is we are going to have to get 
rid of the grace period of our evictions.  Then, we are going to have to file 
eviction notice for nonpayment on the second day of the month.   
 
Over ten years of managing properties, I have rented to thousands and 
thousands of tenants.  A lot of those tenants were people who, on paper and on 
their applications, had some things on their credit report that would make me 
concerned.  But, looking at their application as a whole, they were worth taking 
a risk on to rent them a property.  Now, if we were to pass this bill, the majority 
of those people I would have been willing to take a risk with in the past are 
people I would no longer be able to afford to take that risk with.  Again, we are 
hurting a lot of good tenants who would be worth renting to but who maybe 
had some hardships in the past and they do not look so great when they apply 
to rent your property.   
 
Finally, another way in which we would have to adjust for the risk involved in 
the extended eviction process is that we would have to increase the security 
deposit that we charge tenants up front.  Or, we would ask for prepaid rent to 
cover this period.  In practical terms, it is about once in a blue moon that it is an 
actual 5-day process for nonpayment, or for breach of lease, or an actual        
3-day period for a nuisance eviction, due to the court restrictions based on 
whether a tenant received a notice in person or had it mailed to them, due to 
holidays, and due to weekends.  What effectively winds up happening is that it 
is about a three-week to one-month process already to evict a tenant.  So, it 
does not really make sense to create this extension when, in Nevada, regardless 
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of what is happening in regional states, this bill would result in more than one 
month to remove tenants from property.  That is why this law is bad for 
landlords.   
 
The corporate landlords that were mentioned earlier make business decisions, so 
typically they are going to work with tenants in the first place.  But, what they 
are going to start doing as a matter of procedure is that they are going to be 
filing eviction notices on everybody.  So, you are going to see the number of 
notices processed start to go way up.  For practical reasons, I ask that you vote 
against A.B. 189.  This bill would only serve the interests of bad tenants, 
people who do not do what they promise to do, and those who exploit the 
system that is in place. 
 
Jennifer Chandler, Co-Chair, Northern Nevada Apartment Association,       

Reno, Nevada: 
I am speaking in opposition to A.B. 189.  [Read from prepared text (Exhibit N).] 
 
A lot of properties we are seeing with Section 8, Section 42, and the 
Department of Housing and Urban Development (HUD) housing, are those where 
people are paying portions of people's rent and trying to assist in that.  A lot of 
those programs are tax credit properties where, if they do not maintain a certain 
occupancy rate, they are in jeopardy of losing their tax credit.  We are not 
getting eviction-happy.  The only ones who are not being worked with are the 
ones who seem to be predominately doing the same repetitive thing over and 
over again.  [Continued to read from prepared text (Exhibit N).] 
 
All in all, we have the laws we have because we are Nevada.  We are not 
California, Massachusetts, Oregon, Vermont, Washington, or Arizona; we are 
Nevada.  We are proud of our state and our abilities.  That is what makes 
Nevada worth investing in.  To model ourselves after other states makes us no 
more enticing for investors than any other state to invest in.  How the law is 
now is an economic benefit to investors.  If you take that away, investors will 
just go somewhere else.  Thank you. 
 
Chairman Anderson:   
We have two handouts from you that will be entered into the record (Exhibit N) 
(Exhibit O).  We appreciate you putting forth the information.  Are there any 
questions for Ms. Chandler?  Mr. Manendo. 
 
Assemblyman Manendo:   
Thank you, Mr. Chairman.  What is the average rent in northern Nevada? 
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Jennifer Chandler: 
The average rent as far as the cost?   
 
Assemblyman Manendo:  
Rent for your units or apartments.  You are with the Northern Nevada 
Apartment Association.  Am I wrong?  What are the rents? 
 
Jennifer Chandler: 
Right.  I am on the legislative committee.  They range anywhere from about 
$675 to $1,200, depending on the area you are in.   
 
Assemblyman Manendo:   
You had mentioned something about a tax credit.  Can you explain that to me?  
What is the tax credit based on occupancy that you get? 
 
Jennifer Chandler: 
There are programs that investors can partake in, with regards to their 
purchasing of a property.  If they were to make their property—and each 
program is different, that is why you have Section 8 and Section 42, they all 
have different levels of qualifications—partake in those programs for the 
complex, it renders them a tax credit.  To be able to partake in the tax credit, 
they have to maintain a certain percentage of occupancy.  They have to be 
above 82 percent, 88 percent, or 89 percent, depending upon how many units 
there are in the complex or on the property.   If they go below that, they do not 
get the tax credit because they are not conforming to the guidelines of the 
program, which is to maintain a certain amount of occupancy.  If they go below 
that, they do not get the tax credit, there is no benefit for them to have that 
complex as a Section 8 or Section 42 complex.   
 
Assemblyman Manendo:   
So, keeping a high occupancy and keeping people in their homes is a benefit to 
you. 
 
Jennifer Chandler: 
It is key. 
 
Assemblyman Manendo:   
I just wanted to get that into the record.  Thank you, Mr. Chairman. 
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Assemblyman Hambrick:   
Ms. Chandler, from your expertise in the area, would the effect of this bill, one 
way or the other, directly impact the number of investors that would step up to 
the plate to offer their properties for Section 8? 
 
Jennifer Chandler: 
I think, right now, where our law states having the time frame that we have, we 
are in the middle of the road.  To increase the time frame is going to be 
consequential.  To lower the time frame would not make a difference.  We have 
neighboring states:  Wyoming, Arizona, and other states that have a 3-day, pay 
or quit notices.  We have 5-day pay or quit notices.  California and other states 
have even higher time frames.  As we sit right now, we are in the middle of the 
road.  I like to think of us as being pretty neutral.  We are not pro-tenant, and 
we are not pro-landlord.  The landlords are not beyond working with people, 
especially in these hard economic times.  It is just as hard on the investors.  
They are having a hard time making their payments and mortgages when people 
cannot afford to pay their rent.  It is hard for everybody.  So I think, for the 
investor side, if we were to go with A.B. 189, they would be less likely to 
invest in our areas of Nevada where we are steadily growing exponentially.  It is 
going to be detrimental.  It is not going to be worth it to them to have 
somebody in their units for a month without paying rent when they cannot turn 
around and receive the same time extension to pay their debts and bills.  
 
Rhonda L. Cain, Private Citizen, Reno, Nevada: 
I am speaking in opposition to A.B. 189.  I am a property owner and investor in 
Nevada.  I am also on the Northern Nevada Apartment Association board.  I 
have been an investor in Nevada for about 20 years.  I came here from 
California; I was an investor in California as a property owner.  It is beyond me 
why we would want to mirror California at this point.  Last I looked, they are 
not doing so well.  The laws were so prohibitive for property owners there that I 
got out.  I can speak firsthand to investors wanting to come to Nevada because 
I have several investors right now from California who are looking to invest and 
have done so in the last six months.  When this bill came on the radar screen, 
the investors backed off to wait to see what happened.  They do not want to 
invest here if they could have the same laws and invest in California. 
 
I am a property owner and I have been for 15 years.  I work with tenants.  I do 
not file a 5-day notice on day 2.  We do not do that; we do not want vacancies.  
With this new legislation, I will change the way I do business.  I will probably 
eliminate my 5-day grace period, and I will start filing those notices on day 2.  
So, it is just prohibitive.  We have mortgages to pay and vendors to pay; we 
have taxes, sewer bills, water bills, and with all of that, we still have to pay 
them.  The reality is right now, even with the 5-day notice, it takes about       
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30 days to get someone out.  When we extend that to 10 days, it is going to 
extend that far beyond another 5 days.  So the reality is we do not want 
vacancies, and we work with tenants at this point.  As was testified to before, 
it is the bad tenants that this law will protect, because we try to protect the 
good tenants at this point.  We want good tenants.  My investors from 
California want to come to Nevada, and they want me to manage and oversee 
these properties.  They do not want me evicting good tenants.  They want me 
to work with them.  But, when they see the laws going down the slippery slope 
as California is going, where they are not investing, they are not going to bring 
their investment dollars here and provide rental housing in Nevada. 
 
Assemblyman Manendo:   
Your investors have invested in northern Nevada before? 
 
Rhonda L. Cain: 
They have invested extensively in the last six months.  We have made several 
purchases.   
 
Assemblyman Manendo:   
Are they interested in converting the apartments into condominiums?  That 
happened a lot in southern Nevada, where we had a lot of apartment units 
reconfigured and made into condominiums. 
 
Rhonda L. Cain: 
That was happening at the beginning of 2007.  We invested in many properties 
with the intent of conversion.  Now, what is happening is what is called a 
reversion.  They are going back from the condominiums to rentals.  The mindset 
of most investors right now is to find a safe place to park their money.  They 
are not comfortable with the stock market, and they are not comfortable with   
1 percent interest in the banks.  So, if they do have a little bit of funds, they 
want to invest it in a place where it can sit for two to three years. 
 
Assemblyman Manendo:   
Thank you, I appreciate that.  I am sure that they will invest, build some 
apartments, or invest in some apartments, flip those over and make some more 
money later on when the economy changes.  Maybe that is why you see many 
places where people are struggling to find a place to live, because a lot of these 
units have gone over into single family dwellings.  I am sorry your investors 
were not making as much as they thought they were going to at the time.  
Thank you, Mr. Chairman. 
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Assemblyman Cobb:   
You made an interesting point about automatically filing for evictions if the law 
is changed.  My question has to do with the costs involved on the rental 
property side.  I know, in Carson City, it is $69 to file for eviction, and then 
another $69 to lock out a tenant.  I am assuming that, if we are changing the 
law and you are going to automatically file for eviction on day 2, that action 
would raise your costs:  Rental rates would go up for people throughout 
Nevada; therefore, it is going to be more costly to have a place to live.  Finally, 
there is going to be less opportunity for people who do not make a lot of money 
to find apartment spaces to live in.  Is this correct? 
 
Rhonda L. Cain: 
Correct.  The costs will go up considerably when we have to change the way 
we do business.  I thought about how I will run my business should this 
legislation pass, because it is an enormous impact.  It sounds like 5 days, but it 
is much more than that.  I will probably raise my security deposit on those 
tenants that are a little iffy on their application because I am taking a risk.  It is 
more money out-of-pocket for them.  It does not help anyone in the long run. 
 
Kellie Fox, Crime Prevention Officer, Community Affairs, Reno Police 

Department, Reno, Nevada: 
Good morning, Mr. Chairman and members of the Committee.  [Read prepared 
testimony (Exhibit P).] 
 
Assemblyman Gustavson:   
You brought up the point of illegal activities.  I know we are having a lot of 
problems with homes being foreclosed on and people removing appliances and 
fixtures in the home.  Are they having the same problem with rental properties 
too?  If time would be extended, would they have more time to remove these 
items from the homes? 
 
Kellie Fox: 
I am familiar with a specific house in my cul-de-sac that was foreclosed on.  
The people living there moved out and took everything, including the kitchen 
sink.  All my neighbors came to me because of what I do, and we referred that 
to code enforcement.  We, as a police department, did supervise it as far as 
making sure there were no kid parties, it did not get broken into, or other 
criminal activity until it was repaired.  We had a neighborhood watch.   
 
As far as rentals and apartments, I have not seen that happen.  I do not think 
that would come to the police department per se; however, I do not know.   
 

6/27/2016 1:39:01 PMCTADD0535

http://www.leg.state.nv.us/Session/75th2009/Exhibits/Assembly/JUD/AJUD391P.pdf�


Assembly Committee on Judiciary 
March 6, 2009 
Page 29 
 
Chairman Anderson:   
Let us turn our attention to the people in the south.  Is there anyone who 
wishes to speak in opposition to A.B. 189? 
 
Barbara Holland, Private Citizen, Las Vegas, Nevada: 
I would like to comment on some of the other comments that have been made.  
If anyone thinks that a landlord, owner, or manager wants to put people out on 
the streets, that is absolutely incorrect.  Our job is to have apartments rented; 
occupied with paying renters.  There are very few residents who are evicted 
because they are waiting for social security checks.  I do not even know 
anybody in southern Nevada that would do that.  Most of the management 
companies in southern Nevada all have grace periods of anywhere from three to 
five days.  If a person has not paid his rent on the first, he would not even see a 
5-day notice until either the fourth or sixth of the month.  Also, I want to talk 
about the timeline.  Here in southern Nevada, the 5-day period is not a            
5-day period.  You cannot serve a 24-hour notice until after eight days.  We 
already have an extended time period that has been done here locally.  For all of 
southern Nevada, if you serve a 5-day notice, you will actually wait eight days.  
It does not count the day that it was served, weekends, or holidays.  In 
addition, we cannot bring any more than five evictions per property per day 
because the courts cannot process the notices.  Right now, if this law were to 
pass, it would complicate the situation even more.  A statistic was made by 
another person showing there were about 23,000 evictions a year.  Do you 
know what that means in southern Nevada?  That means less than one person 
evicted per year per apartment property.   
 
One of the things that has not been stated is that we go out of our way to talk 
to the residents about what is happening.  Most of us will knock on doors and 
say, "Please, talk to us.  Give us an idea.  Are you going to pay rent or not pay 
rent?  Should we put you in a promissory note? Are you changing jobs and 
waiting for another two-week period before you get paid?"  These are things 
that are not being mentioned by the people that spoke in favor of the bill.  We 
will even talk to people who have lost their roommates and offer them cheaper 
accommodations.   
 
As far as damage to property, there is a tremendous relationship between the 
people that do not talk to us and those who we are forced to evict, that abuse 
the system and damage the property.  I can show you multiple units in southern 
Nevada over the years that have that relationship.  Also, I want to distinguish 
on foreclosures.  If a foreclosure was happening in a single family home, and 
there was a tenant who was elderly or handicapped, there is already a state law 
that states you can go to the courts and ask for an additional 30 or 60 days.  
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Those who have started the legal aid services can certainly help tenants who 
are elderly and handicapped, and who are affected by bank foreclosures.  
 
As far as giving people an extra five days for nonpayment of rent, I doubt 
whether they are going to be able to come up with any money.  There are very 
few government programs left right now for people to have additional money.  
The other thing that people have misstated is that a lot of times tenants will 
say, "my rent money is sitting at the craps table at one of the local casinos."  
That makes us different from other states in the United States.  I am from 
Connecticut and Massachusetts, where the eviction process was difficult.  
Obviously, we do not have a 24-hour town that offers a lot of vices. I tell my 
friends, if you move to this state, do not come here if you have a vice, because 
it will kill you.   
 
Our industry creates jobs.  We spent over $16 million dollars in southern 
Nevada in goods and services last year on all the properties that we managed.  
When we have vacancies caused by evictions because people are not paying 
their rent, two things happen.  Number one, we stop doing maintenance, or the 
maintenance gets slower, because we have to pay our mortgages.  Also, not 
everybody that owns an apartment complex is a corporation.  We have many 
retired people that own over a hundred units as well as many that own 50 units 
or less.  These units are their retirements.  Obviously, between everything else 
that is happening in our country right now, they are not seeing very much 
money.   
 
It was mentioned before about the single-family homes.  Many homeowners, in 
trying to prevent losing their single-family homes, have moved into apartment 
communities and then have asked property managers to help lease those 
homes.  They are willing to subsidize, so if I can find a tenant to pay $1,200 a 
month towards the mortgage and the homeowner that does not want to lose his 
home can contribute $300, which enables the homeowner to keep that home.  
This bill has a horrible effect for the individual homeowner with a single-family 
home. 
 
Chairman Anderson:   
Thank you.  I see no questions for you, Ms. Holland.   
 
Bret Holmes, President, Southern Nevada Multi-Housing Association, Las Vegas, 

Nevada: 
I want to reiterate a few of the points and point out that the Southern Nevada 
Multi-Housing Association represents hundreds of property managers and 
owners in the Las Vegas area that are all opposed to A.B. 189.   
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The good landlords do work with the tenants.  The way that this was presented 
in the beginning was like we were following the letter of the law.  Generally, 
landlords do not do that, especially the good ones.  People will not get their 
notice to pay rent or quit until the fourth, fifth or sixth day.  Then it turns into a 
lengthy process.  When you talk about the current process being approximately 
three to four weeks, extending that out to six to eight weeks and having a 
landlord or owner go through that period of time with no income on that unit 
really hurts a number of people.  The decrease in income would have to be 
made up by an increase in rent, security deposits, and tightening up the credit.  
The other side that this affects is the employment side and the problem of 
employing a full staff to keep up the property and maintain tenant relations.  
There are an extensive number of reasons why this bill should be tabled and put 
down, some of which you have heard today.   
 
Chairman Anderson:   
Mr. Holmes, you also sent up by fax your position statement.  I will make sure it 
is entered into the record (Exhibit Q).   
 
Zelda Ellis, Director of Operations, City of Las Vegas Housing Authority,        

Las Vegas, Nevada: 
We would like to go on record opposing section 2 of A.B. 189 in regard to the 
nuisance extension to serve a notice.  The housing authority rarely serves       
3-day notices, but in the event that we do, it is because there is a serious 
situation on the property.  Because we are the owners of low-income public 
housing property, numerous times we have illegal activity occurring on our 
property.  We are working with our local police department.  When we have a 
situation where there is gun violence, illegal drugs being sold, search warrants 
being served, the housing authority absolutely needs the ability to get those 
residents out of our property as soon as possible in order to maintain the quality 
of life for the law-abiding citizens that are living in our units.  When you extend 
the time frame from three to five days, including the time these residents have 
to go through due process within the Housing Authority with the grievance 
procedure, it extends that time for them to continue to damage the property 
that they are living in.  By the time we eventually evict them, many lives have 
been affected by the continued illegal activity.  To increase the time frame from 
three to five days would be a disservice to the population that we serve, 
especially those who are law-abiding citizens. 
 
Jenny Reese, representing the Nevada Association of Realtors, Reno, Nevada: 
The realtors are in opposition to A.B. 189.   
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Chairman Anderson:   
Mr. Kitchen, do you have written documentation that you want to submit to the 
Committee?  We will have that submitted for the record (Exhibit R).  Is there 
anyone else who feels compelled to speak, whose position has not been fairly 
represented, in opposition to A.B. 189? 
 
Roberta A. Ross, Private Citizen, Reno, Nevada: 
I am here against A.B. 189.  I own a 162-unit weekly/monthly apartment 
building in downtown Reno.  I am the President of the Motel Association.  We 
have an unintended consequence here with the majority of the people who are 
in extreme poverty, living in motels.  In 2001, I came in front of this Committee 
to try to pass legislation that people who lived in weekly motels did not have to 
pay room tax.  At that time, I think it was around an 11 percent tax.  Now it is 
up to 13.5 percent tax.  That started in 2001.  Since that time, I was very 
politely told here that this was a local issue, not a state issue.  I went back 
locally.  I became President of the Motel Association, and then I was on the 
board of the Reno-Sparks Convention and Visitors Authority (RSCVA) and 
worked diligently to get this passed.  Those people who live in weekly motels 
do not have to pay the room tax if they can pay 10 days all at one time.  The 
other thing that is in place and stays there is that if a person pays weekly, they 
will be charged room tax until the 28th day.  So, in Washoe County, that will be 
12.5 and 13.5 percent.  If this bill passes, I would say that it will probably 
happen that those people who live in weekly motels are going to be hit hard.  
The landlords of those motels will no longer let them go in ten days because 
you can usually weed out your bad tenants in 28 days.  They will be charged 
13.5 percent room tax.  If they leave in under 28 days, we as the landlords 
have to pay the 13.5 percent tax.  So, now the people in weekly motels will 
probably be charged that 13.5 percent for the landlords to protect themselves.   
 
The other issue is that, in the 28-day stay, those people who sign a contract 
stating that they will live there for 28 days do not have to pay the room tax.  If 
they get knocked out prior to that, they will have to pay the room tax.  My 
point is that the people who are barely scraping by and living at weekly rentals 
will be affected by this because landlords will not take them in for 30 days, 
keep them at the weekly rental rates, and absorb the 13.5 percent tax.  They 
will probably begin raising their deposits up from the $35 or $50 deposits to     
$100 or more.  I would ask that you do not pass A.B. 189. 
 
Bill Uffelman, President and Chief Executive Officer, Nevada Bankers 

Association, Las Vegas, Nevada: 
Normally, the bankers would not care about a bill like this; however, due to 
foreclosures and the progress of Assembly Bill 140, which is over in the 
Commerce and Labor Committee, we may well become landlords for a period of 
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60 days following a foreclosure sale.  Mr. Sasser made reference to section 6 of 
A.B. 189, which is the notice to quit after a foreclosure sale.  He said that he 
did not really care about that section, as it was a result of the enthusiasm on 
the part of the Legislative Counsel Bureau.  I would suggest that section 6 
needs to fall off of the bill. 
 
Chairman Anderson:   
So, the bankers would like us to remove section 6 as being unnecessary.  Have 
you prepared an amendment?  
 
Bill Uffelman: 
I could prepare one very quickly, Mr. Anderson (Exhibit S). 
 
Chairman Anderson:   
Did you raise these concerns with the primary sponsor of the bill? 
 
Bill Uffelman: 
I have spoken with Mr. Sasser, who was acting as a representative of the 
sponsor of A.B. 189. 
 
Chairman Anderson:   
Thank you, sir.  Does anybody have any amendments that need to be placed 
into the record?  Ms. Rosalie M. Escobedo has submitted testimony, and that 
will be entered into the record (Exhibit T).  We will close the hearing on       
A.B. 189.   
 
[A three-minute recess was called.] 
 
I will open the hearing on Assembly Bill 204. 
 
 Assembly Bill 204:  Revises provisions relating to the priority of certain liens 
against units in common-interest communities. (BDR 10-920) 
 
Assemblywoman Ellen Spiegel, Clark County Assembly District 21: 
Thank you for having me and for hearing this bill.  As a disclosure, I serve on 
the Board of the Green Valley Ranch Community Association.  This bill will not 
affect me or my association any more than it would any other association in this 
state.  My participation on the board gave me firsthand insight into this issue.  
That is what led me to introduce this legislation.  I am here today to present 
A.B. 204, which can help stabilize Nevada's real estate market, preserve 
communities, and help protect our largest assets:  our homes.  Whether you live 
in a common-interest community or not, whether you like common-interest 
communities or hate them, whether you live in an urban area or a rural area, the 
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outcome of this bill will have a direct impact on you and your constituents.  
Just as a summary, A.B. 204 extends the existing superpriority from six months 
to two years.  There are no fiscal notes on this.  In a nutshell, this bill makes it 
possible for common-interest communities to collect dues that are in arrears for 
up to two years at the time of foreclosure.  This is necessary now because 
foreclosures are now taking up to two years.  At the time the original law was 
written, they were taking about six months.  So, as the time frames moved on, 
the need has moved up.   
 
Since everyone who buys into a common-interest community clearly 
understands that there are dues, community budgets have historically been 
based upon the assumption that nearly all of the regular assessments will be 
collected.  Communities are now facing severe hardships, and many are unable 
to meet their contractual obligations because of all of the dues that are in 
arrears.  Some other communities are reducing services, and then 
simultaneously increasing their financial liabilities.  They and their homeowners 
need our help.   
 
I recognize that there are some concerns with this bill, and you will hear about 
those later this morning directly from those with concerns.  I have been having 
discussions with several of the concerned parties, and I believe that we will be 
able to work something out to address many of their concerns.  In the 
meantime, I would like to make sure that you have a clear understanding of this 
bill and what we are trying to achieve.   
 
The objectives are, first and foremost, to help homeowners, banks, and 
investors maintain their property values; help common-interest communities 
mitigate the adverse effects of the mortgage/foreclosure crisis; help 
homeowners avoid special assessments resulting from revenue shortfalls due to 
fellow community members who did not pay required fees; and, prevent  
cost-shifting from common-interest communities to local governments.   
 
This bill is vital because our constituents are hurting.  Our current economic 
conditions are bleak, and we must take action to address our state's critical 
needs.  I do not need to tell you that things are not good, but I will.  If you look, 
I have provided you with a map that shows the State of Nevada and, by county, 
how foreclosures are going (Exhibit U).  Clark, Washoe, and Nye Counties are 
extremely hard hit, with an average of 1 in every 63 housing units in 
foreclosure.  People whose homes are being foreclosed on are not paying their 
association dues, and all of the rest of the neighbors are facing the effects of 
that.  Clark County is being hit the hardest, and we will look at what is going on 
in Clark County in a little bit more depth just as an example. 
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In Clark County, between the second half of 2007 and the second half of 2008, 
property values declined in all zip codes, except for one really tiny one, which 
increased by 3 percent.  Overall, everywhere else in Clark County, property 
values declined significantly.  The smallest decline was 13 percent, and that 
was in my zip code.  The largest decline was 64 percent.  Could you imagine 
losing 64 percent of the equity of your home in one year?  Property values have 
plummeted, and this sinkhole that we are getting into is being affected because 
there is increased inventory of housing stock on the market that is due to 
foreclosures, abandoned homes, and the economic recession.  People cannot 
afford their homes; they are leaving; they are not maintaining them.  It is 
flooding the market, and that is depressing prices.  You sometimes have 
consumers who want to buy homes, but they cannot get mortgages.  That 
keeps homes on the market.  There is increased neighborhood blight and there 
is a decreased ability for communities to provide obligated services.  For 
example, if you have a gated community that has a swimming pool in it (or a 
nongated community, for that matter), and your association cannot afford to 
maintain the pool, and someone is coming in and looking at a property in that 
community, they will say, "Let me get this straight:  you want me to buy into 
this community because it has a pool, except the pool is closed because you 
cannot afford to maintain the pool; sorry, I am not buying here."  That just 
keeps things on the market and keeps the prices going down, because they are 
not providing the services; therefore, how do you sell something when you are 
not delivering?   
 
Unfortunately, we are hearing in the news that help is not on the way for most 
Nevadans.  We have the highest percentage of underwater mortgage holders in 
the nation.  Twenty-eight percent of all Nevadans owe more than 125 percent 
of their home's value.  Nearly 60 percent of the homeowners in the              
Las Vegas Valley have negative equity in their homes.  This is really scary.  
Unfortunately, President Barack Obama's Homeowner Affordability and Stability 
Plan restricts financing aid to borrowers whose first mortgage does not exceed 
105 percent of the current market values of their homes.  There are also 
provisions that they be covered by Fannie Mae or Freddie Mac.              
Twenty-eight percent owe more than 125 percent, and cannot get help from the 
federal government.  And for 60 percent of homeowners, the help is just not 
there.  So, we need to be doing something.   
 
What does this mean to the rest of the people who are struggling to hold onto 
their homes in common-interest communities?  Their quality of life is being 
decreased because there are fewer services provided by the associations.  There 
is increased vandalism and other crime.  As I mentioned earlier, there is a 
potential for increased regular and special assessments to make up for revenue 
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shortfalls, and then there is the association liability exposure.  Let me explain 
that.   
 
If you have a community that has a pool, and you were selling it as a 
community with a pool, and all of a sudden you cannot provide the pool, the 
people who are living there and paying their dues have a legal expectation that 
they are living in a pool community, and they can sue their community 
association because the association is not providing the services that the 
homeowners bought into.  That could then cause the communities to further 
destabilize as they have financial exposure with the possibility of lawsuits 
because they are not providing services since the dues are not paid. 
 
That all leads to increased instability for communities and further declines in 
property values.  I went to see for myself.  What does this really mean?  What 
are we talking about?  Through a friend in my association who generously 
helped send out some surveys, we received responses to this survey from      
75 common-interest community managers.  Fifty-five of them were in         
Clark County, 20 of them were in Washoe County.  Their answers represented 
over 77,000 doors in Nevada.  That is over 77,000 households, and they all 
told me the same thing.  First of all, not one person was opposed to the bill.  
They gave me some comments that were very enlightening.  They are all having 
problems collecting money; they all do not want to raise their dues; they do not 
want to have special assessments; they are cutting back; they are scared.   
 
I want to share some comments with you and enter them into the record.  Here 
is the first one:  "Dollars not collected directly impact future assessment rates 
to compensate for the loss of projected income.  Also, there is less operating 
cash to fund reserves or maintain the common area."  That represented      
2,001 homes in Las Vegas.  Another one:  "Our cash reserves are severely 
underfunded and we have serious landscaping needs."  This is 129 homes in 
Reno that are affected.  This one just really scared me:  "Increase in bad debt 
expense over $100,000 per year has frustrated the majority of the owners who 
are now having to pay for those who are not paying, including the lenders who 
have foreclosed."  That is from the Red Rock Country Club HOA, over       
1,100 homes in Las Vegas.  This last one:  "The impact is that the HOA is 
cutting all services that are not mandated:  water, trash, and other utilities.  The 
impact is that drug dealers are moving into the complex, and homicides are on 
the rise, and the place looks horrible.  Special assessments will not work.  
Those that are paying will stop paying if they are increased.  The current 
owners are so angry that they are footing the bill for the deadbeat investors that 
they no longer have any pride or care for their units.  I support this bill         
100 percent.  The assessments are an obligation and should not be reduced."  
That is from someone who manages several properties in Las Vegas.   
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I mentioned an additional impact, and that I really believe that this bill will affect 
everybody in the state, even those who do not live in common-interest 
communities.  Let me explain that.  There could be cost shifting to local 
government.  I gave you a couple of examples in the handout:  graffiti removal, 
code enforcement, inspections, use of public pools and parks, and security 
patrols.  Let me use graffiti as an example.  
 
My HOA contracts with a firm to come out and take care of our graffiti problem.  
We do this, and we pay for this.  Clark County also has a graffiti service for 
homeowners in Clark County.  There are about 4,000 homes in our community, 
and our homeowners are told, "If you see graffiti, here is the number you call.  
It is the management company.  They send out American Graffiti, who is the 
provider we use, and they have the graffiti cleaned up."  If an association like 
mine all of a sudden says, Well, you know, we do not have the money to pay 
our bills and do other things.  We could cut out the graffiti company and we 
could just say to our homeowners, 'You know what, the number has changed.'  
So instead of calling the management company, you now call Clark County.  
There is a cost shift.  There is a limited number of resources available in     
Clark County, and that will have to be spread even thinner.   
 
It goes on into other things too.  You have the pools that are closed.  The 
people are now going to send their kids to the public pools, again, taking up 
more of the county resources and spreading it out thinner and thinner.  There 
are community associations that are now, because of their cash flow problems, 
having to pay their vendors late.  Many of their vendors are small local 
businesses.  They are being severely impacted because the reduced cash flow is 
having a ripple effect on their ability to employ people.  
 
Chairman Anderson:   
Let us go back to the graffiti removal question.  I understand the use of pools 
and parks.  Are you under the impression that the HOA and common-interest 
community would allow the city to go and do that? 
 
Assemblywoman Spiegel: 
It is my opinion, and from what I have heard from property managers, especially 
that big long quote that I read, that people are cutting back on everything and 
anything that they deem as nonessential. 
 
Chairman Anderson:   
That is not the question.  The question deals specifically with graffiti removal 
and security.  Patrols by the police officers are usually not acceptable in gated 
communities and other common-interest communities. This would be a rather 
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dramatic change, and it would probably change the city's view of their 
relationship with, or their tolerance of, some common-interest communities. 
 
Assemblywoman Spiegel: 
Mr. Chairman, one thing I can tell you is that my community, Green Valley 
Ranch, last year had our own private security company who would patrol our 
several miles of walking trails and paths.  We have since externalized our costs 
and now the city of Henderson is patrolling those at night instead of our private 
service.  
 
Chairman Anderson:   
So, for your common-interest community, you have moved the burden over to 
the taxpayers and the city as a whole. 
 
Assemblywoman Spiegel: 
Yes, but our homeowners are also taxpayers of the city. 
 
Chairman Anderson:   
Of course, they choose to live in such a gated complex. 
 
Assemblywoman Spiegel: 
It is not gated.  Parts of the community are, and some parts are not.  Overall, 
the master association is not a gated area. 
 
Chairman Anderson:   
You allow the public to walk on those same paths? 
 
Assemblywoman Spiegel: 
Yes.  They are open to all city residents, and non-city residents. 
 
Chairman Anderson:   
Okay.  Are there any questions for Ms. Spiegel on the bill? 
 
Assemblyman Segerblom:   
Is it your experience that the lender will pay the association fees when the 
property is in default, or will they let it go to lien and then the association fees 
are paid when the property is sold?   
 
Assemblywoman Spiegel: 
My experience has been that, in many instances the fees are just not being 
paid.  The lenders are not paying the fees.  There may be some exceptions, but 
as a general rule they are not. 
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Alan Crandall, Senior Vice President, Community Association Bank,         

Bothell, Washington: 
We have approximately 25,000 communities here in the State of Nevada.  I am 
honored to speak today.  I am a resident of Washington state.  The area I want 
to specialize in my discussion is with loans for capital repair.  We are the 
nation's leading provider of financing of community associations to make capital 
repairs such as roofs, decks, siding, retaining walls, and large items that the 
communities, for health and safety issues, have to maintain.  Today, in Nevada, 
we are seeing associations with 25 to 35 percent delinquency rate.  We are 
unable to make loans for these communities because we tie these loans to the 
cash flow of the association.  If there is no cash flow coming in to support their 
operations, we cannot give them a loan.  We do loans anywhere from $50,000, 
and we just approved one today for $17 million, so there are some communities 
out there with some severe problems that need assistance.   
 
Now you may ask, why do we care about the loan?  The loan is important in 
that it empowers the board to offer an option to the homeowners.  Some of you 
may live in a community, and some of you may have children or parents who 
live in one.  Because of a financial requirement for maintaining the property—the 
roof, the decks that may be collapsing, or a retaining wall that may be failing—
they have to special assess because they do not have the money in their 
reserves.  It was unforeseen, or they have not had the time to accumulate the 
money for whatever reason.  These loans allow the association to provide the 
option to the homeowner to pay over time because, in effect, the board 
borrows the money from the bank, which is typically set up as a line of credit; 
they borrow the portion that they need for those members who do not have the 
ability to pay lump sum.  So, whether that is $5,000, $10,000, $40,000, or 
$50,000, or my personal record which is $90,000 per unit, due in 60 days, it is 
a major financial hardship on homeowners.  The typical association, based upon 
my experience of 18 years in this industry, is comprised of one-third of first 
time home buyers who may have had to borrow money from mom and dad to 
make the down payment, and who have small children for whom they are 
paying off their credit cards for next Christmas.  Another one-third is comprised 
of retirees on a fixed income.  Neither of those two groups, which typically 
make up two-thirds of an average community, are in a position to pay a large 
chunk of money in a very short period of time.  The board cannot sign contracts 
in order to do the work unless they are 100 percent sure they can pay for the 
work when it is done.  That is where the loan assists.   
 
I urge your support of this bill.  It will give us the ability to have some cash flow 
and guarantees that there will be some extended cash flows in these difficult 
times, and make it easier for those banks, like ours, who provide this special 

6/27/2016 1:39:01 PMCTADD0546



Assembly Committee on Judiciary 
March 6, 2009 
Page 40 
 
type of financing that helps people keep their homes, to continue to do so.  
Thank you. 
 
Bill DiBenedetto, Private Citizen, Las Vegas, Nevada: 
I moved to Nevada in 1975 when I was 11 years old.  The first time I was here 
was in 1982 as a delegate to Boys State.  If you told me at that time that I 
would be testifying, I would have said, No way, you have got to know what 
you are talking about.  Well, I was up here at an event honoring the veterans, 
and I saw this bill.  I serve as the secretary-treasurer of my HOA, Tuscany, in 
Henderson, Nevada.  The reason I became a board member was I revolted 
against the developer's interests in raising our dues.  You see, we were founded 
in 2004, and we are at 700 homes out of 2,000, which means we are under 
direct control of our declarant, Rhodes Homes.  We are at their mercy if they 
want to give us a special assessment or raise our dues.  The reason I am here 
today is I also serve as secretary-treasurer.  I am testifying as a homeowner, not 
as a member of the board.  As of last year, our accounts receivable were over 
$200,000, which represented 13 percent of our annual revenue.  Out of our 
600 homeowners, 94 percent went to collections.  Out of those, there were 
eight banks.  When a bank takes over a home, they turn off the water; the 
landscaping dies; our values go down.  We need these two years of back dues.  
Anything less, I believe, would be a bailout for the banks that took a risk, just 
like the homeowners.  When it comes right down to it, out of the 700 homes 
that we have, we have to fund a $6.2 million reserve.  Why?  Because the 
developer continued to build a recreation center, greenways, and other 
amenities.  So, our budget is $1.6 million.  We have $200,000 in receivables.  
We receive 90-day notices from our utility companies.  We can barely keep the 
lights and the water on.  Our reserve fund, by law, is supposed to be funded, 
but we cannot because we have to pay the utility bills.  I moved into that 
community because it was unique:  We have rallied the 700 homes.  We are not 
looking for a handout, but we are looking for what is right.  When the bank took 
over the homes, they assumed the contracts that were made:  to pay the dues, 
the $145 a month.  I have banks that are 15 months past due, 10 months past 
due, 12 months past due.  Thank you for listening to me. 
 
Assemblyman Segerblom:   
In regards to the banks owning these properties, at least under current law, 
what they owe for six months would be a super lien which you would collect 
when the property is sold.  Have you been able to collect on those super liens? 
 
Bill DiBenedetto: 
Yes, we have.  
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Assemblyman Segerblom:   
Is it your experience that the banks never pay without this super lien?   
 
Bill DiBenedetto: 
The banks never pay until the home is sold. 
 
Assemblyman Segerblom:   
Now, they are just paying for only six months? 
 
Bill DiBenedetto: 
They are paying for six months, and we are losing money that should be going 
into our reserve fund.   
 
Chairman Anderson:   
Does the bank not maintain an insurance policy on the property as the holder of 
the initial deed of trust? 
 
Bill DiBenedetto: 
I do not know.  I would assume they would have to have some kind of liability 
insurance with the property. 
 
Assemblyman Cobb:   
When the banks foreclose, do they not take the position of the owner in terms 
of the covenants?   
 
Bill DiBenedetto: 
They do. 
 
Assemblyman Cobb:   
Do they have to start paying dues? 
 
Bill DiBenedetto: 
They have to start paying dues, and they have to abide by the covenants, which 
includes keeping their landscaping living.   
 
Assemblyman Cobb:   
How are they turning off the water and destroying the property? 
 
Bill DiBenedetto: 
They just shut off the water at the property. 
 
Assemblyman Cobb:   
And you do not do anything to try to force them to abide by the covenants? 
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Bill DiBenedetto: 
There is nothing that we can do, unless we want to absorb legal costs by taking 
them to court.  We cannot afford that.  We have called them; we have begged 
them; there is just no response. 
 
Assemblyman Cobb:   
You cannot recover those legal costs if you do take them to court? 
 
Bill DiBenedetto: 
I have not pursued that any further with my board or the attorneys.  Thank you. 
 
Chairman Anderson:   
Thank you, sir.  
 
Michael Trudell, Manager, Caughlin Ranch Homeowners Association,         

Reno, Nevada: 
I have emailed a prepared statement to members of the Committee (Exhibit V).  
I do not want to belabor the point.  There is a statutory obligation of HOAs to 
maintain their common areas and to maintain the reserve accounts for their 
HOAs.  I also believe that there is a direct impact on homeowners when there is 
only a six month ability for the HOA to collect because we have to be much 
more aggressive in our collection process.  If that time frame was to be 
increased, we would be more willing to work with homeowners.  Recently, our 
board at Caughlin Ranch changed our collection policy to be much more 
aggressive and to start the lien process much more quickly than we had in the 
past, which eventually leads to a foreclosure process.  I think that has a direct 
impact upon our homeowners.   
 
Chairman Anderson:   
Mr. Trudell, you have been associated with this as long as I can recall, and you 
have been appearing in front of the Judiciary Committee. In dealings with the 
banks, have there been these kinds of problems in the past with your properties 
and others that you have been with?  
 
Michael Trudell: 
Yes, sir.  Mr. Chairman, in the past, banks were much more receptive in 
working with us to pay the assessments and to get a realtor involved in the 
property to represent the property for sale. 
 
Chairman Anderson:   
Since the HOA traditionally looks out to make sure that everyone is doing the 
right thing, when there is a vacant property there, you probably become a little 
bit more mindful of it than you would in a normal community.  Do you think that 
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this is the phenomenon right now because of the current economic situation?  
By extending this time period, are we going to be establishing an unusual 
burden, or changing the responsibility of the burden in some unusual way?  In 
other words, should it have originally been this longer period of time?  Why 
should there be any limit to it at all? 
 
Michael Trudell: 
From the association's standpoint, no limit would be better for the HOA, 
because each property is given its pro rata share of the annual budget.  When 
we are unable to collect those assessments, then the burden falls on the other 
members of the HOA.  As far as the current condition, banks in many instances 
are not taking possession of the property, so the property sits in limbo.  There is 
a foreclosure, and then there is no property owner, at least in the situations that 
I have dealt with in Caughlin Ranch.  We have had much fewer incidences of 
foreclosure than most HOAs.  
 
Chairman Anderson:   
Thank you very much.  Let us turn to the folks in the south.   
 
Lisa Kim, representing the Nevada Association of Realtors, Las Vegas, Nevada: 
The Nevada Association of Realtors (NVAR) stands in support of A.B. 204.  
Property owners within common-interest community associations are suffering 
increases in association dues to cover unpaid assessments that are 
uncollectable because they are outside of the 6-month superpriority lien period.  
Many times, these property owners are hanging on by a thread in making their 
mortgage payment and association dues payment.  I talk to people everyday 
that are nearing default on their obligations.  By increasing the more-easily 
collectable assessments amount, the community associations are going to be 
able to keep costs down for the remaining residents.  Thank you. 
 
Chairman Anderson:   
Thank you.   
 
John Radocha, Private Citizen, Las Vegas, Nevada: 
I cannot find anywhere in this bill, or in NRS Chapter 116, where a person, who 
has an assessment against him or her, has the right to go to the management 
company and obtain documents to prove retaliation and selective enforcement 
that was used to initiate an assessment.  If they come by and accuse me of  
having four-inch weeds, and my next door neighbor has weeds even taller, and 
they are dead, that is selective enforcement.  I think something should be put 
into this bill where I, as an individual, have the right to go to the management 
company and demand documentation.  That way, when a case comes up, a 
person can be prepared.  This should be in the bill someplace.   
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Chairman Anderson:   
We will take a look and see if that is in another section of the NRS.  It may well 
be covered in some other spot, sir.   
 
John Radocha: 
On section 1, number 5, I was wondering, could not that be changed to "a lien 
for unpaid assessments or assessments is extinguished unless proceedings to 
enforce the lien or assessments instituted within 3 years after the full amount of 
the assessments becomes due"? 
 
Chairman Anderson:   
The use of the words "and" and "or" are usually reserved to the staff in the 
legal division.  They make sure the little words do not have any unintended 
consequences.  But, we will take your comments under suggestion. 
 
Michael Buckley, Commissioner, Las Vegas, Commission for Common-Interest 

Communities Commission, Real Estate Division, Department of Business 
and Industry; Real Property Division, State Bar of Nevada: 

We are neutral on the policy, but we wanted to point out that one of the 
requirements for Fannie Mae on condominiums is that the superpriority not be 
more than six months.  Just for your education, the six month priority came 
from the Uniform Common-Interest Ownership Act back in 1982.  It was a 
novel idea at the time.  It was met with some resistance by lenders who make 
loans to homeowners to buy units.  It was generally accepted.  We are pointing 
out that we would want to make sure that this bill would not affect the ability 
of homeowners to be able to buy units because lenders did not think that our 
statutory scheme complied with Fannie Mae requirements.   
 
My second point is that there was an amendment to the                        
Uniform Common-Interest Ownership Act in 2008.  It does add to the priority of 
the association's cost of collection and attorney's fees.  We did think that this 
would be a good idea.  There is some question now whether the association can 
recover its costs and attorney's fees as part of the six-month priority.  We think 
this amendment would allow that and it would allow additional monies to come 
to the association.   
 
Chairman Anderson:   
Are there any questions for Mr. Buckley who works in this area on a regular 
basis?   
 
Assemblyman Segerblom:   
I was not clear on what you were saying.  Are you saying that this law would 
be helpful for providing attorney's fees to collect the period after six months? 
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Michael Buckley: 
What I am saying is that, with the existing law, there is a difference of opinion 
whether the six-months priority can include the association's costs.  The 
proposal that we sent to the sponsor and that was adopted by the 2008 
uniform commissioners would clarify that the association can recover, as part of 
the priority, their costs in attorney's fees.  Right now, there is a question 
whether they can or not. 
 
Assemblyman Segerblom:   
So, you are saying we should put that amendment in this bill? 
 
Michael Buckley: 
Yes, sir.  This was part of a written letter provided by Karen Dennison on behalf 
of our section.   
 
Chairman Anderson:   
We will make sure it is entered into the record (Exhibit W). 
 
Assemblywoman Spiegel: 
I have received the Holland & Hart materials on March 4, 2009 at 2:05 p.m.  
They were hand delivered to my office.  I am happy to work with Mr. Buckley 
and Ms. Dennison on amendments, especially writing out the condominium 
association so that they are not impacted by the Fannie Mae/Freddie Mac 
provisions.   
 
David Stone, President, Nevada Association Services, Las Vegas, Nevada: 
All of my collection work is for community associations throughout the state, so 
I am extremely familiar with this issue.  Last week, I had the pleasure of 
meeting with Assemblywoman Spiegel in Carson City to discuss her bill and her 
concerns about the prolonged unpaid assessments (Exhibit X). 
 
Chairman Anderson:   
Sir, we have been called to the floor by the Speaker, and I do not want them to 
send the guards up to get us.  I have your writing, which will be submitted for 
the record.  Is there anything you need to quickly get into the record? 
 
David Stone: 
The handout is a requirement for a collection policy, which I think would affect 
and help minimize the problem that Assemblywoman Spiegel is having.  I 
submitted a friendly amendment to cut down on that.  I see that associations 
with collection policies have lower delinquent assessment rates over the 
prolonged period, and I think that would be an effective way to solve this 
problem.  Thank you. 
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Chairman Anderson:   
Neither Robert's Rules of Order, nor Mason's Manual, which is the document 
we use, recognizes any kind of amendment as friendly.  They are always an 
impediment.  Thank you, sir, for your writing.  If there are any other written 
documents that have not yet been given to the secretary, please do so now. 
 
Wayne M. Pressel, Private Citizen, Minden, Nevada: 
Myself and two witnesses would like to speak against A.B. 204.  I realize that 
this may not be the opportunity to do so, I just want to make sure that we are 
on the record that we do have some opposition, and we would like to articulate 
that opposition at some later time to the Judiciary Committee.  
 
Chairman Anderson:   
There will probably not be another hearing on the bill, given the restraints of the 
120-day session.  The next time we will see this bill is if it gets to a work 
session, at which time there is no public testimony.  I would suggest that you 
put your comments in writing, and we will leave the record open so that you 
can have them submitted as such.  With that, we are adjourned. 
 
[Meeting adjourned at 11:20 a.m.] 
 
 

RESPECTFULLY SUBMITTED: 
 
 
 

  
Robert Gonzalez 
Committee Secretary 

 
 
APPROVED BY: 
 
 
 
  
Assemblyman Bernie Anderson, Chairman 
 
 
DATE:  
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Robert Robey, Private Citizen, Las Vegas, Nevada 
Paula McDonough, President, Park Tower Homeowners Association, 

Reno, Nevada 
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Nevada 
Neena Laxalt, Elko, Nevada, representing Nevada Association Services, 

Inc., Las Vegas, Nevada 
Garrett Gordon, Reno, Nevada, representing Olympia Group, Las Vegas, 

Nevada  
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associations throughout Nevada 
Randolph Watkins, Commissioner, Commission for Common-Interest 
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Association, Henderson, Nevada 

Michael Dixon, Private Citizen, Henderson, Nevada 
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Nevada 
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Gary Lein, Accountant Representative, Commission for Common-Interest 
Communities and Condominium Hotels, Department of Business 
and Industry 

Bill Uffelman, President and CEO, Nevada Bankers Association,  
Las Vegas, Nevada 

Michael Trudell, General Manager, Caughlin Ranch Homeowners 
Association, Reno, Nevada 

Erin McMullen, representing Bank of America, Las Vegas, Nevada 
 

[Call to order, roll called.] 
 
Chair Segerblom: 
The first bill we are going to hear is Assembly Bill 350.   
 
Assembly Bill 350:  Makes various changes relating to common-interest 

communities. (BDR 10-620) 
 
Assemblyman Harvey J. Munford, Clark County Assembly District No. 6: 
I call this bill the Homeowners' Bill of Rights.   
 
In many communities today, especially in southern Nevada, it is nearly 
impossible to purchase a relatively new home that is not in a homeowners’ 
association (HOA).  This Committee has heard plenty of testimony about 
homeowner boards.  Many homeowner boards are run in a roughshod way.  
They sometimes keep the homeowners in the dark about important decisions.  
They also threaten homeowners' rights to live safely and at peace in their 
homes.   
 
Section 1 of the bill would change the votes needed to change the declaration 
of an HOA from a simple majority to 85 percent of homeowners.   
 
I will cover sections 2 and 9 together.  These sections will require board 
members to perform their duties on an informed basis, in good faith, and in the 
honest belief that their actions are in the best interest of the HOA.  
 
Section 4 would prohibit the HOA from charging interest on a past due fine.   
 
Section 5 would limit consecutive terms for board members to two terms.  The 
person would have to wait six years before serving on the board again.  These 
term restrictions would only apply to HOAs with more than 50 units.   
 
Sections 6, 7, and 8 require associations to give homeowners copies of the 
minutes at no charge.  Under existing laws, homeowners in some HOAs have 
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the right to request and receive copies of the minutes without having to make 
prior arrangements, but an HOA may charge the homeowner for the cost of an 
extra copy.  These sections of the bill would require the HOA to provide the 
copy free of charge in electronic or paper form.  
 
Under existing law, agendas of meetings must include a period for homeowners 
to comment.  Section 6, subsection 4, paragraph (c) expands homeowners' 
rights to speak at meetings.  Homeowners will be able to speak for a minimum 
of five minutes on each agenda item.  The HOA board has discretion over which 
materials, remarks, or information are included in the minutes.  Under section 8, 
a homeowner's written comments will be required to be included in the minutes 
if he submitted his comments 24 hours before the meeting.   
 
Section 9 deals mostly with interest rates.  The existing law allows HOAs to 
charge interest of not more than 18 percent on past due assessments.  This 
section would decrease the maximum rate of simple interest to 5 percent.  It 
would only permit interest on assessments that are 60 or more days past due.  
It would only allow 3 percent interest on special assessments that are more 
than 90-days past due.  Also the HOA would need the approval of two-thirds 
the homeowners before it can levy special assessments; for example, to repair, 
replace, or restore major components of common areas.  Special assessments 
are also a way to fund reserves in an adequate way or anything dealing with 
capital improvements.   
 
Section 9, subsection 11, on page 19 of the bill, would establish schedules for 
paying special assessments in installments if needed.  It would require the  
HOA to notify homeowners of certain past-due special assessment payments.   
 
Under section 10 homeowners cannot be charged for reviewing or obtaining 
copies of books, records, or contracts or other documents.   
 
Sections 11 and 21 prohibit foreclosure for overdue assessments.  These 
sections would prevent an HOA from foreclosing on any home; instead, the 
HOA can place a lien.   
 
Sections 13 and 15 require that purchasers be given more information about life 
in an HOA.  Under these sections, a person purchasing a home would be 
informed of the covenants, conditions and restrictions (CC&Rs).   
 
The jurisdiction of the Commission for Common-Interest Communities and 
Condominium Hotels (Commission) would be expanded to include alleged 
violations of the HOA's governing documents.  The Commission would be 
required to impose fines for violations according to specific limits.  An owner or 
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tenant, under certain circumstances, could be fined up to $100, for certain 
violations, but no more than $400 in any two-year period.  For the HOA, the 
community manager, any board manager, the declarant or its agent, and other 
employees or agents of the HOA could be fined up to $2,000 for certain 
violations.   
 
In certain matters brought before the Commission, attorneys' fees could be 
granted to the prevailing party, whether or not the HOA's governing documents 
so provided.  A homeowner who brought a matter before the Commission 
would not be required to pay attorneys' fees to the other party unless the 
affidavit was filed in bad faith.   
 
This completes my testimony.  I would ask that you support this important 
homeowners' protection bill.   
 
Assemblyman Hambrick: 
I understand the intent of the bill, because occasionally some HOA groups may 
look at themselves with too much self-importance, and we have to level the 
playing field on these issues.  
 
I have a problem with the minimum/maximum times for speaking.  I have not 
been to a lot of HOA meetings, but I have been to a few.  If we were to allow 
everyone to speak more than five minutes, you would be there all night.  I think 
we could make it a maximum of five minutes.  If someone cannot be articulate 
in five minutes, I am not sure he could be articulate in fifteen.   
 
Regarding the term of office, while I like the idea of term limits, there are times 
when you ask for help and no one raises his hand.  If there are no candidates 
available, could we come back and allow someone to run again after they have 
been off the board for a few years?   
 
I have some questions about the cost of documents and also about the use of 
the word "any" in the prohibition of foreclosure in section 11, subsection 10.   
I was taught that you never use absolutes, like never, always, any.   
 
These questions might be answered by the witnesses.  
 
Assemblyman Kihuen: 
Have homeowners’ associations or common-interest communities charged for 
copies and if so, how much?  
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Assemblyman Munford: 
There are so many homeowners’ associations in Nevada, and it would vary with 
the various HOAs.  Some do charge a fee, and some do not.  
 
Assemblyman Kihuen: 
Is there anything in the bill that states that there has to be some type of listing 
of the fees that the HOA will charge for late fees, lien fees, et cetera?  Are you 
requiring any of that prior to signing the purchase agreement? 
 
Assemblyman Munford: 
If it is not covered in the bill, it should be.  There should be some transparency 
as to what the fees are and where they go.  
 
Assemblyman Kihuen: 
While my district does not have very many homeowners’ associations, I have 
heard of various situations from people, from southern Nevada in particular, 
where they are charged for every little thing and the interest rates on some of 
the fees are 20 or 30 percent. 
 
Assemblyman Munford: 
Yes, they are over the top.  
 
Assemblyman Kihuen: 
So does the bill mandate that the HOAs provide a copy to the homeowners so 
they know what they will be charged?  
 
Assemblyman Munford: 
Again, if it is not in the bill, it should be.  I do not recall whether that is in the 
bill, but it will be noted, and we can add it in.  
 
Chair Segerblom: 
We could ask our staff if it is in the bill or in existing law. 
 
Nick Anthony, Committee Counsel: 
We will take a look.  
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada; 
I live in a small homeowners’ association known as Rancho Bel Air.  [Read from 
prepared statement (Exhibit C).]  
 
Chair Segerblom: 
We do not have your amendments yet, so I will have others speak while we 
wait.  
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Monica Wise, Private Citizen, Las Vegas, Nevada: 
I own rental property in Rancho Santa Fe.  I am one abused homeowner.  If any 
of you want a reason why this bill should pass, please call me.  I would be more 
than happy to give you my horror story, from embezzlement, to 
misappropriation of funds, to abuse of any number of chapters of the  
Nevada Revised Statues (NRS).  I filed a complaint with the Federal Bureau of 
Investigation (FBI), because going to the board is just impossible.  The books 
have not been balanced since the last audit.  
 
Chair Segerblom: 
You support the bill, correct? 
 
Monica Wise: 
Absolutely.  Some of the language is a bit stringent, but the bill, in all, is 
supportive of homeowners, and that is what we need: transparency and 
support.  
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I wish to acknowledge what the previous speaker said.  This bill needs a lot of 
work, but I am in general support.  It is called the homeowners' bill of rights.  
We need open meetings, and we need to have control of our own lives.   
 
Chair Segerblom: 
I will go back to the north, is there anyone else in support?  In opposition? 
 
Paula McDonough, President, Park Tower Homeowners Association, Reno, 

Nevada: 
Park Tower is probably the original high-rise building in downtown Reno.  It was 
built about 50 years ago.  It was built as an apartment building, and about nine 
years ago it went condominium.  [Read from a prepared statement (Exhibit D).]  
 
Chair Segerblom: 
So to summarize, you have two objections: the two-thirds vote and the ability 
to foreclose? 
 
Paula McDonough: 
Right. 
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
I am a practicing lawyer in Reno, but I am not here as a lawyer but as a 
homeowner.  For 20 years I have been elected to the homeowners' association 
board called the Caughlin Ranch Homeowners Association.  We have been in 
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existence for 25 years and have 2,250 members.  It has become my hobby, and 
I continue to volunteer.   
 
I have taken some time to put together some materials (Exhibit E).   
 
I would like to make several general comments.  The entire system of 
homeowners’ associations depends on volunteers.  If neighbors do not step up 
to donate their time to be on a board, the entire system will fail.  Whatever bills 
you pass and whatever changes you make in the law, if the members will not 
step up and volunteer their time, the entire system will crumble.  You cannot 
pass a law that mandates that I serve on the board.  You cannot mandate that 
once every five years we must serve on boards.  
 
We have a good board in Caughlin Ranch.  Be very cautious about how you 
tinker with these laws, because right now the bills that are in front of the 
Legislature are going to subject me to punitive damage claims and subject me to 
huge fines.  I do not make a nickel as a board member.  I spend hours and hours 
reading materials; I get six-inch binders for each meeting.  I have six and eight 
hour meetings.  I am not an elected public official, I am a volunteer.  Be careful 
that you do not kill the golden geese, who are the volunteers.  
 
This bill proposes term limits for homeowners' boards.  My association has a 
budget of $2 million.  Because of our 2,000 members, we are a big business.  
We have a volunteer board of good members.  It would be detrimental if you 
were to make everyone get off the board after four years because it takes years 
to get the experience needed to run the business.  If you were to run everyone 
off after four years, this big business would be run by beginners.   
 
Chair Segerblom: 
We have a $5 billion budget, and we are term-limited.  
 
Bill Magrath: 
I would hope that you would agree with me that maybe it is not a good idea to 
have term limits.  My point is, among our 2,250 members, we had seven people 
volunteer in the last election.  If the bill were to get rid of the five experienced 
members, this large business would be run by two people who have been on 
the board for one year and the rest of the qualified people are ineligible. It is 
terrible to discourage volunteers, especially people who are elected by the 
members.   
 
There are nearly 3,000 homeowners’ associations in Nevada, and probably 
2,900 work fine and are doing a great job for their members.  There are clearly 
some rogue boards and improper board members, but I want to caution again 
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against passing bills that will make it so destructive that a potential board 
member will not sign up.   
 
Also, if Assembly Bill 350 passes, I would probably decide it is not worth it.  If 
you lose the volunteers, you lose the entire system, and then two years from 
now there is no bill you could pass that would put it all back together.  
 
Chair Segerblom: 
Is there anything about the bill you do like?  
 
Bill Magrath: 
I like the comment that Assemblyman Munford made about boards working in 
good faith because I think they should and do.  
 
So let me give you some examples.  There is a proposal in this bill that says if 
you do not pay your assessments, the maximum that can be charged is  
5 percent interest.  It sounds like a good idea to cap the interest rate.  But if I 
have a couple of members who are paying their bills at the end of the month 
and they have the choice between paying their homeowners’ association dues 
at 5 percent interest or their credit card at 22 percent interest, they will pay 
their credit card.   
 
Now, the association does not get the payment of the assessment; it cannot 
fund its reserves, mow the lawns, fix the parking lot, or do whatever needs to 
be done.  Five percent is an artificial cap on the interest rate, and the net result 
is that you are turning the HOA into a bank.  Suddenly all of the members are 
going to pay other, higher-interest bills first.   
 
There is a provision in the bill, where, if there is a special assessment, the 
interest rate is capped at 3 percent.  You are turning us into a lending 
institution, when we are not in the business of lending money.  We are in the 
business of performing services.  We will collapse if members are suddenly able 
to borrow money from us at 5 or 3 percent and pay their other bills instead.   
 
There are bad people out there on HOA boards; Senator Schneider and I talked 
yesterday about bribery, and Senate Bill 182 will take care of it.   
 
There is a cost to having a copy machine.  It frustrates me when people say 
that HOAs should not charge for copies and the law currently states they can at 
a maximum, of 25 cents per page.  If there is no charge, then any new member 
could walk in and say he wants copies of every set of minutes the association 
has had since inception.  If the copies are free, there is no reasonable restriction 
on requests, and it encourages harassment of associations.  
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There is also a provision in this bill that says that any member can demand 
copies of any document, including legal opinions.  That means a person suing 
the association can request confidential legal opinions to find out what the 
association's lawyer is doing to defend against the lawsuit.  
 
The bill also states that there shall be no right to foreclose on liens.  Right now 
the statute says a lien is good for three years.  Every homeowners’ association 
divides its budget by the number of units, and that is the assessment.  When 
someone does not pay the assessment, the association has to pay the expense 
without having received that portion of the money.  
 
The statistics are there, the representatives from the Commission will tell you 
that last year there were 19 total foreclosures.  Those 19 homes were the total 
sold out of 3,000 homeowners’ associations in the entire state.  It is not 
something where people are being thrown out of their homes; foreclosures are 
done after plenty of notice and due process.  One of the Senate bills now 
provides for a right of redemption, which gives owners one more chance to get 
their house back.  Here is the advantage for the ability to foreclose:  people 
realize they are going to have to pay their bills, and it avoids the need for 
associations to have to sue members who are past due in assessments.  If the 
Committee were to pass the no foreclosure part of the bill, it is true that there 
will be a lien, but a lien is just a secured right to be paid sometime in the future.  
If the homeowner sells in the future, the HOA would probably be paid as part of 
the process to clear the title to the property.  If the homeowner does not pay 
and does not sell the property, the only way the HOA can be paid is to foreclose 
on the lien.  The issue is that the current statute now says that liens are valid 
for three years.  If I cannot foreclose and they have not paid, it is like that 
member has lived in the association and benefited from services that the 
association provides without paying for them.  This would crush homeowners’ 
associations.  They would not be able to fund mandatory reserves.   
 
If, as a board member, I realize that people are not paying their dues, but I can 
no longer encourage or force them to pay through the foreclosure process, the 
association would need to hire a lawyer.  In my association there are currently 
about 60 delinquencies, so if the law changed it would be 60 more lawsuits.   
 
Regarding Assemblyman Kihuen's issue, the associations would be more than 
happy to post our costs so that people are forewarned.  I agree with opening up 
the whole process.   
 
Chair Segerblom: 
Why would someone sue you if we take away the right to foreclosure? 
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Bill Magrath: 
I would have to sue that member to collect.  Right now, because we have the 
power to foreclose, everyone in a homeowners’ association in Nevada paid their 
assessments, except 18 people.  Foreclosure is a heavy hammer, but without it 
there will be many more lawsuits, and then everyone will be unhappy because, 
not only would they have to pay the costs of the foreclosure process, the 
statute states they would have to pay the attorneys' fees.   
 
There is also a provision in the bill that says if any member submits a written 
document to the homeowners’ association more than 24 hours in advance, that 
document must be attached to the minutes and someone at the board meeting 
has to read the entire document into the record before the board can take action 
or vote.  I am not sure which one of you wants to read my handout from start 
to finish, as a legislator or a volunteer.  It is just too much.   
 
My next comment is about the five minute rule.  Right now my association 
allows anyone who wants to speak, to speak.  I added up that there are about 
30 people in this room, so if 30 people were to speak for five minutes it would 
take two and a half hours per agenda item.  My agendas often have  
25-30 items on each one.  I think there should be an opportunity to speak; 
mandating five minutes is difficult.  
 
The final sections of the bill add fines.  I would be subject to fines up to  
$5,000 and unlimited fines, as a board member, if someone were to find that I 
did not follow every detailed rule, regulation, or governing document.  As a 
lawyer, I think I do a good job of understanding and following the rules, but 
some of the other volunteers might not want to face those fines.   
 
The bill also says the most the Commission can fine any member is $100 per 
violation, four times in a two-year period.  With those caps, someone might say 
that they would rather pay the $400 than have to landscape and maintain their 
property.  We do not want to fine anyone.  All we want is for our members to 
comply with the rules, which they agreed to and knew of when they moved in.   
 
If this bill passes, it will be the beginning of the crumbling of the entire system.  
 
Chair Segerblom: 
I did not realize that this was the beginning of the domino theory.  
 
Assemblyman Kihuen: 
Are you completely against term limits, or would you be okay with increasing 
the number of terms allowed by the bill? 
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Bill Magrath: 
I am not a supporter of term limits because every election is a term limit.  If the 
homeowners want to support somebody, they should be able to elect me.  Even 
if the terms were increased, there are not a lot of volunteers.  If you artificially 
cut off good, qualified, experienced people who have a history and working 
knowledge, you would be harming the people who want to elect that person.  
 
Assemblyman Kihuen: 
You said that the HOA could charge up to 25 cents per copy.  That goes 
towards the expense of the copy machine?  
 
Bill Magrath: 
The copy machine, the paper, and the time of the employee who has to make 
the copies.  
 
Assemblyman Kihuen: 
The bill also says that you can provide an electronic copy.  Why would you 
charge for an electronic copy?  
 
Bill Magrath: 
Many homeowners’ associations like mine put all of the minutes up on their 
website, so you can print them out at your own expense.  There is an expense 
and time involved in making an electronic copy as well.  
 
My biggest fear of the copy rule is that, if you give anybody a right to demand 
copies of anything and everything, it would become the method by which he 
can harass the association.  It seems more reasonable to place the burden on 
the person who wants the copy rather than making everyone else pay for it.   
 
Assemblyman Kihuen: 
Do the dues not cover the copy machine? 
 
Bill Magrath: 
Our budget includes business office expenses; we have an in-house member 
who is a community manager, as an employee.  We count into our budget that 
we will be reimbursed for copying.  If you make it free, that is a cost that will 
be absorbed by the 2,250 members, but it becomes an entitlement to anything, 
and it could be abused.  
 
Assemblyman Kihuen: 
I would not say anything; it would have to relate to the homeowners’ 
association. 
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Bill Magrath: 
Yes, but the association has existed for 24 years, we have rooms full of 
documents, and if someone were to ask us for copies of all of it, we would 
have to provide them under the bill, because it is not just the minutes.  If the 
cost is borne by the person requesting the documents, they may be a little more 
conservative in what they are asking for.  
 
Assemblyman Hambrick: 
Is it your interpretation, if this bill is passed, if I were a member of your 
association, I could walk into your office with the federal tax code and ask you 
to copy it, and you would be required to read it at your next meeting?  
 
Bill Magrath: 
No.  If you were to send me the tax code to be read at the next HOA meeting, 
then yes, I would be so required. Any written materials a member submits must 
be read into the record and attached in its entirety to the minutes.  
 
Chair Segerblom: 
Has anyone tried to harass you in the 20 years you have been on the board? 
 
Bill Magrath: 
I would say out of the 2,250 members, there is always someone who is not 
pleased no matter what you do.  
 
Neena Laxalt, Elko, Nevada, representing Nevada Association Services, Inc.,  

Las Vegas, Nevada: 
I agree with what Mr. Magrath said.  
 
My client sent a letter (Exhibit F) about how, if the foreclosure process were 
taken away, the courts would be clogged up and how few of those foreclosures 
proceed into actual foreclosures.  
 
Garrett Gordon, representing Olympia Group, Reno, Nevada: 
We also have major concerns with the bill; we sat down with the sponsor of the 
bill and expressed those concerns.  We agree with what Mr. Magrath said.   
 
Angela Rock, President, Olympia Management Services, Las Vegas, Nevada: 
I like the concept, but I do not think the language achieves the concept.  I want 
to address a few points that I do not think Mr. Magrath addressed.  
 
In section 1, increasing the necessary vote to amend the CC&Rs to 85 percent 
would make it virtually impossible to amend a set of documents unless you had 
a very small association.  The largest association we represent has  
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6,700 homes.  At their last election, we had three people put their name in for 
an open seat.  Getting participation is almost impossible.  There are certain 
provisions in documents that do need to be updated and amended; therefore 
there needs to be a mechanism for the majority of people to control the 
community in which they live.  
 
The next issue is the ability of the board of directors to levy an assessment to 
fund the reserve.  I think it is necessary that people participate in establishing 
their budget, but there are statutory requirements that an association must fund 
a reserve in order to take care of the amenities in the future.  If the association 
would have to get the vote of the membership to fund road repairs 20 to  
25 years from now, it stands to reason that you would not be able to get people 
to vote for it.  It is a necessary expense, and is vital to the community.  Boards 
need the ability to levy an assessment to have a fully-funded reserve to take 
care of the common elements, which are often a safety issue if they are not 
maintained.  
 
There is a requirement in section 12 that a developer make a multimedia 
presentation of the documents.  In another section, the association must have a 
multimedia presentation available to potential purchasers.  I will allow  
Mr. Schulman to address the part pertaining to associations, but on behalf of 
the developer, if you require a multimedia presentation, aside from the cost, 
which may be minimal, the true effect is that you will have someone reading the 
CC&Rs and the governing documents so as to not be later claimed as liable for 
not fully disclosing something.  
 
At the end of the bill is section 21 which repeals certain existing law.  This 
includes current law that allows associations or homeowners, whoever the 
prevailing party is in a non-binding arbitration, to seek confirmation of the 
award.  With Senator Schneider and other working groups there has been a 
great deal of discussion about what prompted this language and the attempt to 
repeal the section.  My understanding is that some individuals who participated 
in the non-binding arbitration process felt that they were not fully informed that 
the process could become binding.  We have worked through some language 
and some potential steps that the Commission and the Division of Real Estate 
(Division) are willing to take to make sure those individuals are informed 
including the timelines for matters to become binding, as opposed to taking 
away the right of both parties to turn an arbitration award into a binding award, 
which does decrease some of the load on the courts and is necessary.  
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Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I sent a letter to you (Exhibit G).  I think Mr. Magrath and Ms. Rock have 
covered most of my points.  I represent 700-800 homeowners’ associations.   
 
I think it is important to understand the differences between board meetings and 
homeowners' meetings.  Some of the language in the bill allowing owners to 
speak applies to owners meetings and board meetings.  Generally there is an 
annual owners' meeting, and generally there is no quorum, so whatever you 
write regarding it will be irrelevant.  Regarding the board meetings, issues have 
been hit on in the prior testimony that needs to be highlighted.   
 
First, if the association is required to attach anything to the minutes—you have 
touched on the copying costs, but more importantly, because this has happened 
to us—people can send in things that are defamatory.  If we were required to 
republish them, we are also committing acts of libel.  Right now, most 
associations have a rule that a member can submit something that is one to two 
pages, signed, not defamatory, and on one of the issues relevant to 
homeowners, and it will be included in the minutes.  
 
Regarding section 15, which would require an association to make a 
presentation available to purchasers, we do not have contractual privity with 
purchasers.  In the law now, NRS Chapter 116 provides that we have a duty to 
disclose things to our members who are then going to sell to someone.  If 
section 15 became law, we would read the entire document so as not to be 
involved in killing a sale or being liable if a sale walks away.   
 
From my experience, the 85 percent requirement to amend a document is an 
impossibility.  Legislators have already recognized the inability of associations to 
reach a quorum in elections, and in Senator Schneider's bill there is a reduction 
to a 35 percent quorum to recall people.   
 
I could not agree more with what Mr. Magrath said about the foreclosure issue.  
There will be a number of lawsuits.   
 
While I think this bill was brought with good intent, I am completely against it.  I 
believe there are some very bad boards.  In Las Vegas the FBI is investigating 
one group.  The investigation has to do with outsiders bringing in bad boards, 
but I do not think you can legislate bad behavior out of existence.  No matter 
what you write, it will not stop the really bad actors.  
 
Assemblyman Kihuen: 
Is there any part of the bill you could support?  
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Michael Schulman: 
No, I think that I am with Mr. Magrath.  I believe in the concept of good faith 
and community, but one of the things missing is that people look at HOAs as 
governments, and the law does not treat them that way.  They are private 
corporations, and until such time as a case is decided that says that big 
associations are governments, I do not agree with any part of this bill.  I think at 
some point there will be an association so big, that it should and will be treated 
as a government.  But if an association is going to be treated like a government, 
the board members should have immunity, just like Assembly members do, to a 
certain extent.  Throughout every jurisdiction in the country and including the 
leading case in New Jersey, called Twin Rivers—Committee for a Better Twin 
Rivers v. Twin Rivers Homeowners' Association, 929 A.2d 1060 (N.J. 2007)—
no associations have been held to be governments or state actors.  I am for 
good faith and community, but I cannot support any part of this bill.   
 
Randolph Watkins, Commissioner, Commission for Common-Interest 

Communities and Condominium Hotels, Department of Business and 
Industry: 

Chairman Michael Buckley asked me to make a presentation.  In effect, the 
Commission only supports one section of the bill and opposes all others.   
 
Section 17 proposes to expand the jurisdiction of the Commission by making 
any violation of the governing documents subject to our jurisdiction.  The 
Commission supports alternative dispute resolution and mediation among the 
homeowners and associations in regard to governing documents disputes.  
Under present procedures, the focus of the Commission's jurisdiction is 
violations of law which are important enough to demand the services of the 
Attorney General to bring a case before the Commission.  The Commission 
believes these resources should not be devoted to resolve disputes regarding 
governing documents.  Accordingly, we strongly oppose section 17.   
 
Speaking as an individual, I am a licensed community manager in the State of 
Nevada, live in a large HOA, and work for a developer who develops HOAs, and 
I am strongly opposed to every aspect of this bill.   
 
Michael Forman, Vice President, Green Valley Ranch Community Association, 

Henderson, Nevada: 
I have submitted a proposed amendment (Exhibit H).  I agree with everything 
that has been said, but I wanted to cover some other items.   
 
One is in section 3 about providing copies: if copies are provided electronically, 
the association would have to be absolved from any guarantee that the 
documents are in fact correct and true copies, because if they are not printed, 
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there is no way to verify right now that what the homeowner received is what 
was provided.    
 
Section 10, subsection 1, calls for the provision of financial documents over and 
above the budget, including the end-of-year financial statement and the audit.  
The audit is usually not completed until three to six months later, so there is no 
way to provide that with the budget.   
 
Section 10, subsection 3, calls for discussion of the budget after it is sent out 
for ratification.  Again, this makes no sense.  Discussion should have occurred 
before the budget was approved and sent out for ratification.   
 
Section 12, subsection 1, calls for distributing things like draft documents.  
Draft documents may include confidential information, which is only included so 
the association board can evaluate if the document should proceed.  Draft 
documents should not be in the public domain and offered to homeowners.   
 
Those are the main points I have; I did not find anything in this bill which got 
me excited about wanting to pass it.  
 
Michael Dixon, Private Citizen, Henderson, Nevada: 
I am speaking as an individual.  I am on the board of Sun City Anthem and am a 
former president.  I will not run for reelection.   
 
I would like to echo what Mr. Magrath said.  He made some excellent 
comments.  I would like to expand on a couple of things.  
 
First of all, HOA boards are made up of homeowners; they have the same 
interests as any other homeowner.  This is not really a homeowners' bill of 
rights.  This is a homeowner-who-chooses-not-to-volunteer-for-the-board bill of 
rights.  The common elements of HOAs are all owned by the units.  The last 
legislature passed a law saying that the value of all of the common interest of 
an HOA would be taxed by the units.  If the Committee were to pass this bill, 
you would allow some members of an HOA to get away with not maintaining 
their property.   
 
In section 3, if one has an honest belief that the association is better off by 
having the board members in charge of everything, then they would be 
protected under this law.  It is a law that I would describe as a full employment 
act for court appointed receivers, because once an association no longer has a 
quorum it goes into receivership.  This is not something that will support good 
governance.  
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Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, Nevada: 
We have 255 units, and we have a budget of about $36,000.  I object to all of 
the provisions in A.B. 350.  Board members are volunteers, and we find it 
difficult to get members to run because they are afraid of all of these laws.  I 
object to the mandate of five minutes to speak on each agenda item because 
we would have to bring sleeping bags to board meetings.   
 
In addition to the resale package, another expense this bill would place on the 
association is to provide the purchaser with a presentation of our documents.  
Can the purchaser not read?  The purchaser can take his concerns to a lawyer.  
This idea sounds like someone's son graduated from film school and needs a job 
in multimedia technology.  I can see an association like The Lakes in Las Vegas 
having this type of presentation because it is a selling point for developers and a 
great marketing tool for high-end merchandise.  But what about the rest of us?  
Since when did associations become selling agents for contractors?  This idea 
should be up to the individual associations who can afford it.   
 
All I see in this bill is more restrictions and more costs.  If all of these laws pass, 
it will cause a mass termination of associations.  Please kill this bill.  Since we 
are a small association, most unit owners know me and know I am here.  In the 
11 years I have been here, I try to keep all my members informed about what is 
going on at the legislature, and they are well apprised of what is happening.  
 
John Radocha, Private Citizen, Las Vegas, Nevada: 
I would like to review the letters I submitted (Exhibit I).  I wish the Committee 
would define "capital improvement."  I am having a big problem with my 
homeowners' association.  I went to a meeting and they said that capital 
improvements are used for common elements in a gated community.  The 
dictionary says that when you use dues it is for permanent additions.  They 
want to use maintenance fees for speed bumps.   
 
In section 9, line 42, I would like to see a definition of "capital improvement."  I 
would like to specify that speed bumps are capital improvements in gated 
communities.  If things are not defined, then associations do whatever they 
want.   
 
This bill does not include anything about retaliation and selective enforcement.  
If you fight the board, go to meetings and ask questions, the next thing you 
know they are citing you for everything.   
 
In section 11, subsection 5, I would like it to say "a lien for unpaid assessments 
or any other assessments is extinguished unless proceedings to enforce the lien 
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are instituted within 3 years after the full amount of the assessments becomes 
due." 
 
Chair Segerblom: 
I think that is a good point about retaliation.  
 
Jonathan Friedrich: 
I have several proposed amendments to Assembly Bill 350.  Nowhere in existing 
statute does it state how an owner or tenant can cure an alleged violation.  
[Read from page 3 of prepared statement, (Exhibit C).] 
 
The last item is with regard to weight limitations on dogs.  I have heard all kinds 
of horror stories about people who are told that they have to get rid of their pet 
because the dog is over a certain weight.  When you buy a puppy, you do not 
know what the puppy will weigh when he is mature.   
 
Chair Segerblom: 
Otherwise you support the bill? 
 
Jonathan Friedrich: 
Yes, I do.  
 
Chair Segerblom: 
Is there anyone else in support of the bill?  [There were none.]  Is there anyone 
else in opposition?  [There were none.]  Neutral on the bill? 
 
Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
Chairman Michael Buckley had several responses regarding this bill in his letter 
(Exhibit J).  In addition to the points that the previous speakers made, we are 
also in opposition and support the points they made.   
 
We are concerned about the burden that would be inappropriately placed on the 
Commission, for example, to look at every foreclosure or other particular duties 
that would be placed on the Commission.  We obviously could not do that.  We 
meet several times a year, but some of the requirements would necessitate that 
we meet very frequently and that would not be appropriate.  It would be a 
burden with our state budget as it is, and it would be a burden having to 
frequently convene because we must convene as a group in order to make 
decisions.   
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Chair Segerblom: 
What do you think about the section that states that the HOA cannot foreclose 
to recover deficiencies?  
 
Marilyn Brainard:  
We think it places an unfair burden on associations; they would be a creditor 
down the line and would be the last to be paid.  Assessments do, in fact, fund 
all of the expenses of the association so if they were not able to foreclose it 
would be a terrible burden.  It would be a business for receiverships because 
some associations' finances are that bad today.  And out of 543 notices of sale 
that were posted, only 18 were consummated in this fiscal year.  It is a very 
low percentage.   
 
Frances Copeland, Private Citizen, Las Vegas, Nevada: 
I would like to speak against certain portions of the bill.  
 
Certain portions of this bill favor HOAs, such as the portion regarding 
emergency repairs.  It seems that every time there is an emergency repair, the 
onus is put on the owner to take care of it, even if it is between the walls and 
in common areas.  I see nothing in this bill about holding HOAs accountable 
when they fail to perform emergency repairs promptly.  There is culpability on 
the part of the HOA to perform emergency repairs.   
 
There is also a portion of the bill about arbitrators.  The arbitrator is good for 
arbitrating differences between neighbors, wild parties, illegal cars, et cetera, 
but when it comes to a construction defect in common areas and financial loss 
to the owner of the condo, I do not think the arbitrator is in a position to 
mediate that.  These cases belong in the civil courts and not with the arbitrator.  
I think that every legal situation, whether involving the owner or the HOA, 
should have compulsory documentation by recording it on tape, otherwise 
without a record, there is no way to refer back to it.   
 
There are other areas in the bill where the onus is put on the homeowner 
instead of the HOA for caring for things like mold remediation and construction 
defects.  Homeowners’ associations have received millions of dollars from 
lawsuits, but the money has not been passed on to the homeowners, who have 
suffered great financial losses.   
 
I notice that there are a number of people here associated with the 
management, but I think more emphasis should be put on the responsibility of 
the HOA to homeowners.  I would also like to see language dealing with the 
situation where the owner does not live on the property, but his dependents do.  
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The bill covers lessees and residents, but it does not differentiate between an 
owner and a dependent living on the property.   
 
Assemblyman Munford: 
Through some of the testimony, I felt like how Custer must have felt at the 
Little Bighorn.  This bill should take into account that this is a time of an 
economic downturn.  Some people are running into difficulties, and having a 
hard time paying their assessments and dues.  I think that boards should be 
giving them special consideration and understanding.  Having sat in on some of 
these meetings, with some boards, you do get the feeling that this is not a 
place for the little guy.  Sometimes I am grateful that I do not live in a gated 
community.  
 
In summation, the State of Nevada must assure that all association board 
members honor the state and federal constitutions, which guarantee equal 
protection and due process to their citizens.  The State of Nevada has a duty to 
ensure that each common-interest community adheres to the law and protects 
the rights of its members.  
 
Chair Segerblom: 
I will bring A.B. 350 back to the Committee.  I will open the hearing on 
Assembly Bill 311.   
 
Assembly Bill 311:  Revises provisions governing the financial statements of 

common-interest communities. (BDR 10-389) 
 
Assemblyman James A. Settelmeyer, Assembly District No. 39: 
The background as to why I brought this bill forward is there are  
2,952 associations in Nevada representing about 470,000 units.  The other 
reality is that four homeowners’ associations (HOAs) disappear for every one 
added, so they are decreasing in numbers.   
 
The size ranges from four units with budgets of about $1,300 to 8,000 units in 
Summerlin with a budget of nearly $54 million.  There is a proposed project in 
Coyote Springs with over 160,000 units.   
 
The current law requires associations with annual budgets of $75,000 or less to 
have a full-blown audit every four years.  This bill seeks to lower the standard 
to a review, rather than an audit.  For HOAs whose annual budgets range from 
$75,000 to $150,000 there would be an annual review, rather than an audit 
every four years.  The reason for this is cost.  For the smaller HOAs with 
budgets of $1,300 a year, a full audit costs $5,000 to $8,000 and is too 
costly.  The protection will remain within the Nevada Revised Statutes (NRS), 
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which currently states that if 15 percent of the people in an HOA come 
together, they can order an audit at any time.   
 
What is the difference between a review and an audit?  An audit includes an 
examination on a test basis, using evidence supporting the amounts in 
disclosures in the financial statement.  An audit also includes assessing 
accounting principles used and significant estimates made by management, as 
well as evaluating the overall financial statement presentation.  Everything has 
to be backed up.   
 
A review, on the other hand, consists principally of inquiries of management and 
analytical procedures applied to financial data.  It is substantially less in scope 
than an audit, but it is in accordance with generally accepted auditing 
standards.  The objective of a review is the expression of an opinion regarding a 
financial statement taken as a whole and that the reviewers are not aware of 
any material modifications that should be made to the accompanying financial 
statement in order for it to be in conformity with generally accepted accounting 
principles.  It would still be done by a Certified Public Accountant (CPA).   
 
Assemblyman Kihuen: 
What is the cost of an audit?   
 
Assemblyman Settelmeyer: 
A full-blown audit by a CPA can range from $5,000 to $8,000, depending on 
the scope.  The smaller HOAs with $1,300 budgets are at the lower end of that 
spectrum.  For the larger HOAs that are not touched by this bill, for example 
Summerlin and its $54 million budget, I have no idea what their audit would 
cost.  I would have to assume that it would be in the tens of thousands of 
dollars.  I have been told by a CPA friend of mine that for a review you can 
basically remove a zero, so it would be $500 to $800.   
 
Chair Segerblom: 
So this bill only applies to homeowners’ associations with budgets of  
$150,000 or less?  
 
Assemblyman Settelmeyer: 
Correct.  
 
Chair Segerblom: 
So the large ones would not be impacted at all by this?  
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Assemblyman Settelmeyer: 
The breakdown for your information: there are 1,260 HOAs with an annual 
budget ranging from $0 to $75,000, 563 HOAs with annual budgets from 
$75,000 to $150,000, and then about 1,200 HOAs are in the $150,000 and 
above bracket. 
 
Robert Allgeier, President, Westwood Park Homeowners Association, Minden, 

Nevada: 
We represent 84 homeowners in the north end of Minden.  The 84 homes are 
approximately 20 years old.  Associated with the homes we have 13.2 acres of 
common area, which we are required to maintain and service, including the 
utilities.   
 
Because of the size of the common area we are required to maintain, our annual 
budget this year is $116,000, so we fall within the $75,000 to  
$150,000 range.  I can tell you, because we get competitive bids on all services 
that we utilize, the best bid for a review by a CPA would be $2,000 and a full 
audit would be 200 to 300 percent more.   
 
An annual review is very specifically designed to pinpoint difficulties and things 
that are out of alignment within the accounting system.  The management 
service we employ prepares monthly financial statements.  We require two 
signatures on every check, and only the officers can sign the checks.   
 
Following is a breakdown of our budget.  About 45 percent of our $116,000 is 
spent for the maintenance and care of the common area.  A little over  
20 percent is spent for utilities, and the water for the grass, shrubs, and trees.  
Then 11 to 12 percent is for homeowner sewer services.  The management fee 
is a little over 10 percent, and the office expenses, including the $2,000 for the 
review, runs about 6 percent.  Then, by state law, we have to set aside 
reserves, and that is another 5 to 6 percent a year.  
 
The things we pay are relatively simple.  We have a five-member board and 
meet every month, so I can assure you that if a review disclosed anything out 
of financial order, it would not need to be the homeowners who would ask for a 
full audit.  The board would ask for the audit.   
 
We are fighting budget issues the same way you are, and many of the people 
who live in our homeowners’ association have lived there for 20 years and are 
retired.  So every dollar we have to impose upon them is an added burden on 
them.  We have very serious restrictions about dues and assessments, and we 
try to hone our budget as you all do.  We just cannot see the benefit of an audit 

6/27/2016 1:39:01 PMCTADD0578



Assembly Committee on Judiciary Subcommittee 
March 25, 2009 
Page 24 
 
unless something is revealed by the review, and then it may not be a full audit, 
but only a section for example, of the operations or reserves financing.   
 
Chair Segerblom: 
Do you have insurance for theft or misappropriation by the board?  
 
Robert Allgeier:  
We have insurance to cover the board members and the association.  I do not 
know the answer to your question.   
 
Wendell Vining, Vice President, Westwood Park Homeowners Association, 

Minden, Nevada: 
I fully agree with everything Mr. Allgeier said, and I fully support this bill.  
 
Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
The Commission did discuss this bill, and we fully support it.  We think it is very 
fair.  We would like to submit the letter from Chairman Buckley (Exhibit K).  The 
expense for the smaller associations to pay for a full-blown audit is an 
unreasonable burden.  I understand that the Nevada State Board of 
Accountancy also supports this bill.   
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I am speaking as a private owner.  I have been contacted by several members of 
our sub-associations in Sun City Anthem, Las Vegas and they support this bill.   
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada: 
My only concern is that it calls for a four-year period between audits, and if you 
have some unscrupulous board members, a lot of money can be embezzled in a 
four-year period.  A possible alternative could be an annual or biennial review.  
 
Chair Segerblom: 
The bill as I read it requires a review every four years for the $75,000 and 
under and annually for the $75,000 to $150,000.   
 
Jonathan Friedrich: 
I was talking about the budgets that are less than $75,000.   
 
Chair Segerblom: 
So you would like to see that every year versus every four years.  
 
Jonathan Friedrich: 
For a review.   
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Chair Segerblom: 
Is there anyone else in favor?  [There were none.]  Is there anyone opposed?  
[There were none.]  Is there anyone who is neutral?  
 
Gary Lein, Accountant Representative, Commission for Common-Interest 

Communities and Condominium Hotels, Department of Business and 
Industry: 

I am a shareholder with Hilbert and Lein CPAs in Las Vegas.  We do audit and 
review work for a number of associations in southern Nevada.   
 
As a CPA, I do not like the loss of business, but I also understand that for some 
small associations the audit requirement is a real burden; specifically, for the 
communities in outlying areas.  Few firms do audits because as auditors we are 
subject to peer review every three years, so many firms elect out of the audit 
process.  I see the benefit of the review, which would free up firms and lower 
the costs of reviews for many associations.  I feel strongly about the audit 
process, but again, if it is a review, so be it.  
 
One of the concerns I have is in section 1, subsection 1, paragraph (a) where it 
talks about a review once every four years.  That seems to be an arbitrary 
number.  Nevada Revised Statutes 116.31152 require reserve studies for 
homeowners’ associations once every five years.  What would make sense to 
me would be to delete "once every 4 fiscal years" and replace it with "for the 
year preceding the preparation of the reserve study that is required by  
NRS 116.31152."  That way there is a real purpose behind the review of the 
financial statements.  Then the person preparing the reserve study has a solid 
basis and a confirmation of the true operating and reserve fund balances of the 
association.  I would like to see it tied to the preparation of the reserve study.  
 
Chair Segerblom: 
Would that cost any additional money for the homeowners’ association?  
 
Gary Lein: 
It would not because the reserve study is required every five years.  If the 
reviewed financial statement was done the year prior to the preparation of the 
reserve study, it would be asking for the reviewed statement every five years 
versus every four.  
 
Chair Segerblom: 
It could still be done with a review?  And what other point did you want to 
make? 
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Gary Lein: 
Yes, absolutely.  The other point is on section 1, subsection 1, paragraph (b).  
The audit requirement was always troublesome.  We would do a review for 
three years and on the fourth year do an audit.  The problem was having to go 
back into the prior year and audit the beginning balances, and it created a lot of 
additional work and expense to the association.  I like paragraph (b) which has 
us consistently preparing reviewed financial statements.  Where I have a 
problem trying to figure out is where the numbers $75,000 versus  
$150,000 came from.  I do not know how that was developed.  I do like the 
idea of consistently budgeting for a certain service, because there are significant 
differences between a review and an audit.   
 
Assemblyman Settelmeyer: 
I appreciate his disclosure on pecuniary interest, and I think his suggestion 
might have some merit.  I chose four years because it is in existing law.  I think 
this bill will provide some economic relief to people.   
 
Chair Segerblom: 
If you would think about the five-year versus four-year, and if it sounds good to 
you, it sounds good to me.  
 
Assemblyman Settelmeyer: 
I would be agreeable to that.  It makes sense.  If you want to have it go from 
four years to the year prior to the reserve study, as he indicated, I think it is a 
very favorable amendment, and I think it would benefit everyone.   
 
Chair Segerblom: 
I will call this bill back to the Committee, and I will open Assembly Bill 361.  
 
Assembly Bill 361:  Makes changes relating to the destruction or deterioration 

of foreclosed or vacant units in common-interest communities.  
(BDR 10-940) 

 
Assemblyman Richard McArthur, Clark County Assembly District No. 4: 
The intent of this bill is to do two things: one, to get the lending institutions and 
the homeowners’ associations together early on in the foreclosure and vacancy 
process, so that the lending institutions can provide some contact information 
to the homeowners’ associations, with their address, phone number, and the 
department that handles residential mortgages; and two, to make sure the 
homeowners’ associations can maintain the exterior of the foreclosed properties 
and go on to the property without any liability for trespass.   
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I will review the bill.  Section 1, subsection 1, states that a lending institution 
must provide the association with contact information.  Paragraphs (a), (b),  
and (c) are the trigger points to make sure the lending institutions have to 
provide that information to the homeowners’ associations (HOAs).   
 
Subsection 2, about halfway through states "the association may enter the 
grounds of the unit, whether or not the unit is vacant, to take any of the 
following actions…."   
 
Subsection 3 basically says that if a unit is vacant "the association may enter 
the grounds of the unit to maintain the exterior of the unit."  That is the real 
basis for this bill.  That is what people have been worried about because of the 
foreclosure process.  The HOAs did not have any contact information with the 
lending institutions and there was no guarantee that there would not be liability 
problems when the HOA tried to keep up the exterior of these homes on their 
own.   
 
Chair Segerblom: 
It sounds from the first section that some of these lending institutions are trying 
to hide so they cannot be assessed or called on the carpet for not maintaining 
the property.  
 
Assemblyman McArthur: 
They basically do not have any real reason to hurry up and start the foreclosure 
process.  The homeowners’ associations have not been able to find out who the 
lending institutions are.   
 
Garrett Gordon, representing Olympia Group, Reno, Nevada: 
To my right is Angela Rock with Olympia Group.  To be brief, we support the 
bill.  I have been working with the sponsor on some clarifying language, so we 
will continue to work with him to come up with a resolution.  
 
Bill Uffelman, President and CEO, Nevada Bankers Association, Las Vegas, 

Nevada: 
I worked with the sponsor early on and suggested to him that this kind of bill is 
a solution to some of the problems we have in the communities where 
properties are falling into disrepair.  My members assure me that once they have 
the legal authority to do maintenance, they do it, but until there is a foreclosure, 
they do not own the property and have no right of entry.  If the association can 
do the things the Assemblyman has suggested to at least minimally keep 
properties in compliance, then we are all better off.  So we support this bill.  
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Michael Schulman, representing various homeowners’ associations, Las Vegas, 

Nevada: 
This is one of the best bills we have seen this year.  Our clients have a number 
of issues with houses that are not taken care of, and they are an incredible 
liability to our associations.  
 
Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, Nevada: 
I support this bill and give Assemblyman McArthur an "attaboy."  
 
Chair Segerblom: 
Is there anyone else in favor the bill?  [There were none.]  Is there anyone in 
opposition?  [There were none.]  Is there anyone neutral?  [There were none.]  
 
Assemblyman McArthur: 
I will have a couple of wording changes, but it will not change the intent of this 
bill.  I have already talked to Legal and the people who were testifying today, 
we have one section to clear up, and I will get it to you as soon as I can.  The 
purpose of this bill is to get the homeowners’ associations and the lending 
institutions together so they can work together on it.  I think everyone will be 
happy with it.  
 
Assemblyman Hambrick: 
It seems like a common sense bill.  It keeps the value of the property up, and it 
will have a good ripple affect.  
 
Chair Segerblom: 
We will bring A.B. 361 back to the Committee.  That ends the three bills that 
had not been heard before.  Now we are going to go back to some of the bills 
that have been heard by the full Judiciary Committee to discuss them further.  I 
will open the hearing on Assembly Bill 108.  
 
Assembly Bill 108:  Revises provisions governing community managers of 

common-interest communities. (BDR 10-178) 
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
I have some comments on A.B. 108.  I submitted some comments (Exhibit L).  I 
propose one amendment.  There are three kinds of homeowners’ associations: 
self-managed, managed with internal employees who are community managers, 
and others which have outside community managers.  This bill is a good bill 
because it increases the standards for community managers.  We will all benefit 
from that.   
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Unfortunately, section 7, subsection 1, paragraph (k), subparagraph (1) states 
that a community manager must have his own insurance policy.  Many of the 
associations which have employees already have insurance on their employees.  
This bill requires that homeowners’ associations (HOAs) get a separate 
insurance policy on their managers, which means we would have to pay for two 
policies from two separate insurance companies.   
 
I am hoping you will allow an amendment which would say that the community 
manager would have to get his own insurance "unless that community manager 
is a full-time employee of the association and is covered for errors and 
omissions and professional liability by the association's existing insurance 
coverage."  There is no reason to have an employee covered by two separate 
policies.  
 
Michael Dixon, Private Citizen, Henderson, Nevada: 
Section 1, subsection 1, paragraph (a), subparagraph (3) states the budget for 
the daily operation of the association must include "for each month in which 
expenses are estimated to be incurred, an itemized list of the expenses 
expected to be incurred during that month."  At Sun City Anthem, Las Vegas, 
we run a budget of about $8 million a year.  We write 250 to 300 checks a 
month, and were we to have to itemize all of those checks every month, it 
would cost an inordinate amount of money to no benefit.  
 
We review our books every month and all of our departments' operating 
expenses on a quarterly basis.  We do all of these things to make sure we are 
well managed.  This would be a terrible burden.  
 
Chair Segerblom: 
Do you subcategorize things like utilities, et cetera?  Is there a way that you 
could itemize without being specific for each check? 
 
Michael Dixon: 
We group things.  We have different operating departments like administrative, 
maintenance, fitness, and activities, and each of them has subcategories and a 
budget for various things they do.   
 
Chair Segerblom: 
Is it possible that this could be focused on categories, versus specifics? 
 
Michael Dixon: 
Of course, it is what we do now.   
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We are a large association, and there are a lot of large associations.  The 
impacts of Nevada Revised Statutes (NRS) Chapter 116 on large associations 
differ markedly from those with 100 or 200 homeowners.  I would like to 
strongly urge the Legislature to establish an ad hoc commission to look at the 
effects of NRS Chapter 116 on large associations over the next two years to try 
to streamline the enforcement and application of these laws without negatively 
impacting the interests of the members of an association.  
 
Gary Lein, Commission for Common-Interest Communities and Condominium 

Hotels, Department of Business and Industry: 
Mr. Buckley submitted a letter (Exhibit M), which has more detail on what I am 
going to cover.  Section 8, subsection 9 of Assembly Bill 108 states "cause to 
be prepared annually a financial audit performed by an independent certified 
public accountant of the records of the community manager pertaining to the 
common-interest community, which must be made available to the Division and 
the executive board."  Going back to Assembly Bill 311, we just talked about 
circumstances where some of the associations will qualify for the reviewed 
financial statement.  This section of A.B. 108 is now requiring a financial audit.  
I want to make sure we are clear that we are talking about an audit of the 
association and not of the manager or the management company.  It is clear 
that the two—the association and the manager—cannot comingle funds.  If 
there is a reference to an audit, it would be an audit of the association's books 
and records.  
 
Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I am in support of this bill, but I have a couple of specific comments that are 
included in the letter I wrote to you (Exhibit G).   
 
In section 4, "client" is defined as the executive board.  An executive board is 
not a legal entity, so that definition needs to be changed.  I would suggest 
"association."   
 
In sections 7 and 8, the drafters of the bill have incorporated a number of 
provisions that are in the regulations which the Commission adopts.  I would 
rather the language be in the regulations, but if it is not going to be, I have 
some more comments.  
 
I think Mr. Magrath's comments are correct, but we need to go further.  He 
made a comment about protecting individual employees of associations.  I 
would suggest that the law has to recognize the management contract 
relationship is generally between an association and a management company 
rather than an individual.  So Mr. Magrath's comments should also apply to 
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management companies: if the management company has insurance, the 
employee of the management company should not also have to have insurance.  
It does not make sense.   
 
Section 8, subsection 13, is something the Commission has been dealing with 
for a number of years: what associations may do with their funds.  I will provide 
the language that the Commission has recently adopted, which makes a little 
more sense than the language in the bill.  Subsection 15 puts responsibilities on 
the community managers that they cannot fulfill.  This subsection states that 
the community manager must "ensure that the executive board is aware of all 
legal requirements pursuant to the applicable laws and regulations."  They are 
not lawyers, they cannot be doing that.  They already have a duty to tell the 
board when something is outside of their expertise and to advise the board to 
get advice in areas of particular expertise.  So I suggest that subsection be 
deleted.   
 
Similarly, subsection 17 deals with the investment funds and states that the 
manager shall "develop written investment policies and procedures that are 
approved by the executive board."  That, again, is beyond the scope of what 
any of these managers are capable of or have the background to do. I have 
suggested language that parallels other language that says, "advise the 
executive board to engage qualified individuals to draft written investment 
policies."  We have to remember that these managers are not supposed to take 
actions outside of their expertise.  
 
Chair Segerblom: 
I thought we were just codifying the regulations in this bill.   
 
Michael Schulman: 
You are codifying, but you also added some.  The one regarding investment 
policies is new, and the one relating to deposit has already been revised by the 
Commission.   
 
Nick Anthony, Committee Counsel: 
The Commission has adopted those regulations, but they have not formally gone 
through the Legislative Commission yet.  Is that correct?  
 
Michael Schulman: 
I do not think the one regarding investment has ever appeared.  It is a temporary 
regulation that will expire in November, according to Mr. Lein.  
 
Chair Segerblom: 
Unless we make it into law.  
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Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
We discussed this at length in our last Commission meeting in Las Vegas and it 
is being considered as a temporary regulation, which I understand expires 
November 1 of this year.  
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I am in favor of A.B. 108, and I would like to endorse everything Mr. Schulman 
said.  
 
I have one issue with section 1, subsection 1, paragraph (a), subparagraph (4). 
Really small associations, such as 18 units, have three-member boards.  If more 
than one member leaves town on vacation, there may not be two people around 
to sign checks.  
 
I also have a comment about separate insurance for community managers and 
the board.  If someone should be in litigation, I feel the community manager 
should have his own attorney, as well as the board.   
 
Chair Segerblom: 
Just so you know, if an insurance company sells a policy like that, they have to 
provide separate lawyers for each party, even if it is one policy.   
 
Robert Robey: 
If that is the law, then great.   
 
Michael Trudell, General Manager, Caughlin Ranch Homeowners Association, 

Reno, Nevada: 
I wanted to follow up on the comments made by Mr. Magrath and Mr. Lein.  
Section 8, subsection 9, states, "cause to be prepared annually a financial audit 
performed by an independent certified public accountant of the records of the 
community manager."  I am an employee of the Caughlin Ranch  
Homeowners Association, so the same language that Mr. Magrath had indicated 
before should also be used in this section.  
 
Chair Segerblom: 
So you are saying that a community manager is an employee and does not need 
to be audited?  
 
Michael Trudell: 
In my case, I am an employee of the homeowners’ association and not an 
employee of a management company.   
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Chair Segerblom: 
I understand that.  You are saying that you do not need to be audited because 
you are just an employee and the language, as it reads now, would require you 
to be audited?  
 
Michael Trudell: 
True, and the homeowners’ association is already being audited.  
 
Chair Segerblom: 
We will close the hearing on A.B. 108 and open the hearing on  
Assembly Bill 204.  
 
Assembly Bill 204:  Revises provisions relating to the priority of certain liens 

against units in common-interest communities. (BDR 10-920) 
 
Assemblywoman Ellen B. Spiegel, Clark County Assembly District No. 21: 
I wanted to give you a brief update on the surveys I was doing, speaking with 
community groups to find out about the impact this bill would have on them.  I 
have received responses that cover over 78,000 doors statewide, and I have 
not received a response from anyone who said this bill would not be beneficial 
to them.   
 
I am also here to present an amendment on behalf of Assembly Speaker Buckley 
(Exhibit N).  This amendment is designed to offer consumers and homeowners 
some additional protection by limiting the cost of collection associated with the 
fines.  The amendment adds a new section to Chapter 116 of Nevada Revised 
Statutes (NRS), designed to limit the collection fees for fines, penalties, or any 
past due obligation.  It starts at $50, if the outstanding balance is less than 
$200, and then there is a sliding scale based on the amount of the obligation, 
which maxes-out at $500.   
 
Chair Segerblom: 
Mr. Anthony, does this mirror Assemblyman Munford's bill? 
 
Nick Anthony, Committee Counsel: 
No, his impacts an existing section, this adds a new section to  
NRS Chapter 116.   
 
Chair Segerblom: 
His placed limitations on fines or penalties… 
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Nick Anthony, Committee Counsel: 
His bill limited the fees and the amount of interest that could be collected.  This 
bill limits the extra costs that may be incurred in collecting a past-due 
obligation.  
 
Assemblywoman Spiegel: 
For example, if a common-interest community association charges a fine, it is 
not paid, and there is a collection effort to go after the fine, in addition to 
seeking to collect the penalty for the violation, there would be interest and a 
collection fee.  This amendment would limit the collection fee.  My 
understanding is that Assemblyman Munford's bill limited what the penalty itself 
could be and the interest rate.  
 
This bill also encompasses regular assessments, what are called HOA dues.  
They are the general assessments that are due periodically to maintain the 
operating accounts and balances of the associations and to fund their reserve 
accounts.  
 
Chair Segerblom: 
After the last hearing on this bill, there were questions about whether your 
extension of the look-back for homeowners’ association (HOA) liens to two 
years would violate Federal Housing Administration (FHA) or Fannie Mae or 
Freddie Mac regulations.  Did you look into that? 
 
Assemblywoman Spiegel: 
I believe the bill said to the extent it was not an issue with federal law.  If that 
is not the case, I will put in another amendment if necessary.  
 
Chair Segerblom: 
Mr. Uffelman is here, so he will probably give us some language on that.  
 
Assemblywoman Spiegel: 
This is something that will help preserve communities.  
 
Chair Segerblom: 
I think the intent is fantastic.  
 
Assemblyman Kihuen: 
I want to commend you for bringing this bill.  Some of these issues came up on 
the first bill, so I am glad to see this bill.  
 
Chair Segerblom: 
Is there anyone here in support? 
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Neena Laxalt, Elko, Nevada, representing Nevada Association Services, Inc.,  

Las Vegas, Nevada: 
David Stone, the president of Nevada Association Services, and I have worked 
with Assemblywoman Spiegel, and we came up with a friendly amendment that 
we proposed in the original hearing (Exhibit O).  It puts in place a policy for 
collections for homeowners’ associations.  We believe that if homeowners’ 
associations actually have policies in place, then perhaps these collections 
would not take beyond six months.  
 
Chair Segerblom: 
So you are adding a subsection (c)?  Would that impact the amendment 
submitted by Speaker Buckley?  It seems like it is a different issue.  
 
Assemblywoman Spiegel: 
Ms. Laxalt's amendment requires common-interest communities to develop a 
collections policy and to provide that disclosure to the homeowners.  By doing 
that, it makes it more fair and transparent for everyone and offers additional 
consumer protection because the homeowners know what their obligations are 
and they understand the ramifications of their actions.  Conversely, it also helps 
the associations by clearly delineating in the policy the time frames of what 
would happen and when, which could accelerate the collection process and not 
have as large of a fiscal impact on the homeowners or the associations.  
 
Neena Laxalt: 
We just had a quick look at Speaker Buckley's amendment, and I am sure that 
my client would have some concerns.  We would be happy to speak with the 
Speaker about our concerns.   
 
Chair Segerblom: 
We will not be taking any action today on this bill.   
 
Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I support this bill because I think it is a good bill.  Also the Assemblywoman sits 
on one of my boards in Henderson, and this will be very beneficial.  I have two 
comments.  The amendment that has been offered by Speaker Buckley may 
conflict or may need to be resolved with NRS 116.31031, which already limits 
the collection cost in regard to fines.   
 
Chair Segerblom: 
The amendment deletes that section and replaces it.  
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Michael Schulman: 
Okay.  
 
I think Michael Buckley, the Chairman of the Commission, wrote to you to state 
that the FHA does not have rules against this particular type of statute.  They 
have concerns about it because it will affect them, but I do not think their loans 
are precluded because of it.  
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
One of the things that is good about extending the time frame from six months 
to two years would be that it would allow an association to slow the collections 
process down.  If a homeowner gets behind in his assessments and the 
association knows it has a two-year comfort level, it will allow the association 
to not race out and hire a lawyer and start the collection process.  
 
Assemblywoman Spiegel:  
I just needed to disclose that I am on the board of the Green Valley Ranch 
Community Association in Henderson, Nevada.  This bill will not affect my 
association any more or less than any other.  
 
Chair Segerblom: 
Is there anyone who would like to speak against the bill? 
 
Bill Uffelman, President and CEO, Nevada Bankers Association, Las Vegas, 

Nevada: 
When the bill was first heard in Committee, I submitted a document from the 
Summerlin North Homeowner Association (Exhibit P), which was amended to 
change the forbearance time from six months to three months.  I think that an 
aggressive collections policy by an association is the answer to the problem the 
Assemblywoman is trying to solve.   
 
The policy provides that the association can pursue on a contract theory as well 
as the normal course of foreclosure.  The policy also provides that the 
association can work out with the homeowner their failure to pay in a timely 
fashion. It is the collections policy that makes these things work.   
 
I am supportive of the amendment offered by Ms. Laxalt.  I would point out that 
while Assemblywoman Buckley's amendment strikes existing law and moves it 
to a new section, it increases the lowest level of cost to $50 and the second 
level to $75, whereas existing law provides for $20 and $50 in those two 
categories.  I am not sure where the reduction is, unless it is an overall 
reduction in cost.  
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The letter submitted (Exhibit Q) provided the policy of Fannie Mae, which will 
not buy a mortgage on a condominium with more than six months of past due 
assessments.  We took a small survey.  Other lenders, while they do not have 
established policies, said the bill if passed will have a negative impact on lending 
in Nevada.  Again, on behalf of the bankers, the answer to the problem the 
Assemblywoman is trying to address is an aggressive collection policy by the 
homeowners’ association.  
 
Chair Segerblom: 
Will Assemblywoman Spiegel's two-year provision prevent some federal 
mortgages or not?  
 
Bill Uffelman: 
It would certainly run afoul of Fannie Mae with regard to condominiums or 
attached dwellings.  They have specifically said they will not buy those kinds of 
mortgages for the secondary market.  
 
Chair Segerblom: 
Do you have any proposed language which would carve out Fannie Mae? 
 
Bill Uffelman: 
My proposed amendment would be to eliminate that section of the bill and 
change the two years back to six months.  I had understood that the 
Assemblywoman was going to exclude condominiums and attached dwellings 
from these provisions, which would be the kind of amendment you would want 
to include.  
 
Chair Segerblom: 
What percentage of mortgages are Fannie Mae?  Pretty high?  Would it also 
include Veterans Administration (VA) loans? 
 
Bill Uffelman: 
Yes, it is pretty high.  I did not ask a VA lender.  So you understand, the latter 
pages of the letter (Exhibit P) are the guidelines that that lender is publishing for 
the benefit of mortgage brokers and anyone who is making loans.   
 
Chair Segerblom: 
What percentage of homeowners’ associations are condominiums? 
 
Bill Uffelman: 
In Nevada, I do not know. 
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Assemblyman Hambrick: 
Not only do condominiums have their own HOAs, I also live in Summerlin North 
and there are condominiums within an HOA.  They can be members of other 
groups.  
 
Bill Uffelman: 
A condominium by its very nature would have to have a homeowners’ 
association because of the common areas within it.  So yes, there are a lot of 
condominium associations that are sub-associations of Summerlin, for example.  
There are a lot of properties in Summerlin that would be affected by this 
provision.  
 
Assemblywoman Spiegel: 
Condominiums represent about 20 percent of associations.  I am willing to go 
through any language or any proposed amendment from Mr. Uffelman.  
 
Chair Segerblom: 
It sounds like it would be worth it.  Would you be willing to do that  
Mr. Uffelman? 
 
Bill Uffelman: 
I would be happy to give her language on that, but we would still be opposed to 
the bill.  
 
Erin McMullen, representing Bank of America, Las Vegas, Nevada: 
We just want to go on record in opposition to this bill because we believe that it 
penalizes banks for trying to work with individuals and not foreclosing sooner.  
 
Assemblywoman Spiegel: 
I think this would be an important bill in terms of what it means for our values 
and our state's real estate values and what it means to our homeowners and 
our communities.  I would like to see our communities being kept strong.  I am 
willing to work with everyone because I think this bill is important.  
 
Chair Segerblom: 
I will close the hearing on A.B. 204.  We will take a short recess.  
 
I will open the hearing on Assembly Bill 207.  
 
Assembly Bill 207:  Makes various changes concerning common-interest 

communities. (BDR 10-694) 
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Assemblyman John C. Carpenter, Assembly District No. 33: 
This bill would basically take agricultural… 
 
Chair Segerblom: 
As I recall this, there are something like 7,000 lots in Spring Creek and a $1 a 
lot assessment? 
 
Assemblyman Carpenter: 
There are about 5,500 lots at a $3 assessment.  
 
Chair Segerblom: 
So we are talking about $15,000 a year?  I move that we recommend your bill.  
 
There is an amendment which states something like 20 units or fewer in a 
county that is 45,000 or less.   
 
Assemblyman Carpenter: 
There was an amendment (Exhibit R) which applies to some really small 
associations.  
 
Chair Segerblom: 
These are the agricultural ones where they have the pond for watering livestock 
and horses?  
 
Assemblyman Carpenter: 
The amendment would exempt those really small associations, which may only 
have a road and a few culverts, from having to hire a reserve specialist.  They 
could hire another professional like an engineer or building inspector, because 
reserve specialists cost a lot of money.  
 
Chair Segerblom: 
Is there anyone here to speak in favor?  [One person indicated they were in 
favor.]  Is there anyone opposed to the bill?  [There were none.]  Are we agreed 
that we are going to recommend this bill as amended?  
 

ASSEMBLYMAN KIHUEN MOVED TO RECOMMEND  
ASSEMBLY BILL 207 AS AMENDED TO THE FULL COMMITTEE. 
 
ASSEMBLYMAN HAMBRICK SECONDED THE MOTION.  
 
THE MOTION PASSED UNANIMOUSLY. 
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Gary Lein, Accountant Representative, Commission for Common-Interest 

Communities and Condominium Hotels, Las Vegas, Nevada: 
We would like a point of clarification here in Las Vegas about A.B. 207.  There 
will be an amendment to exempt associations of 20 units or less from Nevada 
Revised Statutes (NRS) Chapter 116? 
 
Nick Anthony, Committee Counsel: 
The motion was to refer A.B. 207 back to the full committee as an Amend and 
Do Pass with an amendment to NRS 116.31152 which would exempt 
associations that contain 20 units or less. 
 
Chair Segerblom: 
My understanding is that those are small agricultural cooperatives.   
 
I will open the hearing on Assembly Bill 251.  
 
Assembly Bill 251: Revises provisions relating to common-interest communities. 

(BDR 10-555) 
 
Assemblyman Mark A. Manendo, Clark County Assembly District No. 18: 
We originally heard Assembly Bill 251 on March 18, 2009.  At that time one of 
my constituents was going to testify, and I would like to submit her testimony 
into the record (Exhibit S).  It applies to the second portion of the bill.   
 
We do not have any opposition on this bill.  What I hear from many 
homeowners’ associations (HOAs), including the one I live in, is that if there are 
elections of officers for the board that are unopposed, the HOAs would not 
have to send out ballots to save on printing, postage, and labor.  Regarding the 
requirements in statute about notice for vacancies on the board and/or that 
current board members are up for reelection, so people can run if they choose:  
none of these requirements are deleted.   
 
This only applies if one is running for a position and is the only candidate; then 
the HOA does not have to go through the expense of sending out ballots.  
 
There is a letter in support from Michael Buckley, Chairman of the Commission 
for Common-Interest Communities and Condominium Hotels (Exhibit T) and 
there is a proposed amendment from the Olympia Group (Exhibit U) which helps 
clarify.   
 
Chair Segerblom: 
It clarifies this election issue? 
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Assemblyman Manendo: 
Basically section 1, subsection 8, says, "incumbent member," but say that no 
incumbent is running.  
 
Chair Segerblom: 
So it is just if the seat is unopposed?   
 
Assemblyman Manendo: 
The amendment says, "Notwithstanding any provision in this section, no 
election is required if a candidate is running unopposed."  I am okay with the 
amendment because that was the original intent.  
 
Legal will need to review it and work it into the bill, but at least you know the 
intent.  
 
The second issue came from my constituent, Marion Ainsworth, who on the day 
of the original hearing was in the wrong HOA hearing in Las Vegas.  The Senate 
was hearing similar bills that same day.  She is an onsite manager where she 
lives.  She was hospitalized and out of work for a while, during which time her 
license expired.  She has no problem with renewing her license and taking the 
test again, but current statute says that she needs two years of supervision, 
which is kind of unfair for someone who already has been licensed, passed 
courses, and done what is necessary for her training.   
 
As an attorney, Assemblyman Segerblom, if your license lapsed, I do not think 
you would have to have two years of supervision to be reinstated.  The fee and 
the continuing education requirements would remain.  
 
Garrett Gordon, representing Olympia Group, Reno, Nevada: 
Assemblyman Manendo did a good job of explaining our amendment.  It is just 
to clarify that any candidate who is running unopposed would not need an 
election.  
 
Chair Segerblom: 
Do you have any issue with the second part of the bill? 
 
Garrett Gordon:  
No.  
 
Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
I will speak only for myself since the Commission has not discussed removing 
the word "incumbent."  I am totally in favor of the bill and I have tried to do 
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what this bill is doing ever since I was appointed to the Commission in 2006.  It 
will save associations a lot of money in these very tight times.  
 
We will defer to the Real Estate Division licensing personnel about the second 
part of the bill.  If you have not received anything, I would assume—realizing 
that it is dangerous to assume—they are not opposed.  
 
Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I support both sections of this bill, wholeheartedly.  I have not had a chance to 
see the amendment from the Olympia Group.  I have suggested in my letter 
(Exhibit G) that the language needs to be tied to the number of open positions.  
If the number of candidates does not exceed the number of positions, the 
board, by acclamation, may state that it is the board as of the date the election 
would have occurred.  But it can only take that action once the nomination 
process is closed.   
 
On the second issue, I teach classes for managers in Las Vegas, and I think 
there is a shortage of good managers, so anything you can do to make it easier 
for someone to return, who is already qualified, would be terrific.  
 
Chair Segerblom: 
I was not clear on the first issue how you differ from what  
Assemblyman Manendo wants to do?  
 
Michael Schulman: 
I caught the same issue that Olympia Group did on the use of the word 
"incumbent," but I do not think it should be written in the singular or about 
incumbents.  The language should be written to state "if at the end of the 
nomination process, the number of candidates equals or is less than the number 
of seats open, it should be done by acclamation."  There has to be an actual 
process, and it needs to be spelled out.   
 
Nick Anthony, Committee Counsel: 
I had the same concerns when I was looking at it.  We just need to spell out 
some kind of process, if candidates are unopposed, how they would take the 
seats.  
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada: 
I support both parts of the bill.  There is no language that addresses a write-in 
candidate.   
 
Maybe it should be allowed.  
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Chair Segerblom: 
It would defeat the purpose because the HOA would have to mail out a blank 
ballot asking if anyone wanted to write-in a candidate.  
 
Michael Schulman: 
There is already a requirement in the law that candidates fill out a nomination 
disclosure, to say if they are in good standing and whether they have any 
conflicts of interest.  It would be impossible for write-in candidates to disclose 
that to anyone, which is why at the end of the nomination process it is 
generally assumed that no one else can be nominated, write-in or otherwise. 
 
Jonathan Freidrich: 
I withdraw my comment. 
 
Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, Nevada: 
We put on the nomination ballot that there are no write-in candidates.  Thank 
you for saving the associations money.  
 
John Radocha, Private Citizen, Las Vegas, Nevada: 
My concern is if you are in a dispute with the board after a fine has been 
applied, and they allow you to fill out the candidate paperwork but then decide 
they are going to take your vote away from you.  I would like it more defined 
about disputed fines, selective enforcement, and retaliation.   
 
Chair Segerblom: 
We are going to discuss retaliation in regard to Assembly Bill 350.   
 
John Radocha: 
What about signs?  If you are going to run for the board, or there is an item on 
the agenda, can you put a sign in your front yard or in the common area?  That 
is what the boards do, they want you to dot every I and cross every T.  
 
Assemblyman Manendo: 
Under Nevada Revised Statutes (NRS) Chapter 116, signs are permitted in 
HOAs for political purposes, but I do not know if it is limited to just candidates 
for public office or ballot questions.  
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
Current law allows any member of an association to post a sign, not to exceed 
24 inches by 36 inches, for any candidate or any position or any issue.  So, in 
theory, you could post one for an initiative petition, running for a homeowners’ 
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association, or anything else.  It can only be posted on a piece of property you 
exclusively control, so it cannot be posted in a common area.   
 
John Radocha: 
The board has the advantage because they can use the United States Postal 
Service to put out their message, so how does the homeowner get their 
message out if they are so restricted?   
 
Chair Segerblom: 
You walk door to door.  We will look into that.  Is there anyone else to speak on 
A.B. 251?  [There were none.]  
 

CHAIR SEGERBLOM MOVED TO RECOMMEND ASSEMBLY  
BILL 251 TO THE FULL COMMITTEE WITH THE CHANGES MADE 
BY NICK ANTHONY, COMMITTEE COUNSEL.  
 
ASSEMBLYMAN HAMBRICK SECONDED THE MOTION.  
 
THE MOTION PASSED UNANIMOUSLY.  
 

We will have a short second meeting next week to bring a couple of these 
issues back that we have asked people to work on.  Then it will go to full 
Committee the following week.   
 
We are adjourned [at 4:47 p.m.] 
 

RESPECTFULLY SUBMITTED: 
 
 

  
Emilie Reafs 
Committee Secretary 

 
 
APPROVED BY: 
 
 
 
  
Assemblyman Tick Segerblom, Chair 
 
 
DATE:  

6/27/2016 1:39:01 PMCTADD0599



Assembly Committee on Judiciary Subcommittee 
March 25, 2009 
Page 45 
 
 

EXHIBITS 
 
Committee Name:  Committee on Judiciary 
 
Date:  March 25, 2009  Time of Meeting:  1:39 p.m. 
 

Bill  Exhibit Witness / Agency Description 
 A  Agenda 
 B  Attendance Roster 
A.B. 
350 

C Jonathan Friedrich Prepared Statement and 
proposed amendments. 

A.B. 
350 

D Paula McDonough Prepared Statement. 

A.B. 
350 

E Bill Magrath Handout. 

A.B. 
350 

F Neena Laxalt  Letter from David Stone. 

A.B. 
108, 
204, 
207, 
251, 
311, 
350, 
and 
361 

G Michael T. Schulman Letter addressing 
concerns in several bills.  

A.B. 
350 

H Michael Forman Proposed Amendment. 

A.B. 
350 

I John Radocha Letters in support of  
S.B. 281/ A.B. 350. 

A.B. 
350 

J Marilyn Brainard  Letter from Michael 
Buckley, Chairman, 
Commission for Common-
Interest Communities and 
Condominium Hotels . 

A.B. 
311 

K Marilyn Brainard Letter from Michael 
Buckley, Chairman, 
Commission for Common-
Interest Communities and 
Condominium Hotels. 

6/27/2016 1:39:01 PMCTADD0600



Assembly Committee on Judiciary Subcommittee 
March 25, 2009 
Page 46 
 
A.B. 
108 

L Bill Magrath Handout. 

A.B. 
108 

M Marilyn Brainard Letter from Michael 
Buckley, Chairman, 
Commission for Common-
Interest Communities and 
Condominium Hotels. 

A.B. 
204 

N Assemblywoman Spiegel Mock-up of Amendment 
3542. 

A.B. 
204 

O Neena Laxalt Proposed Amendment. 

A.B. 
204 

P Bill Uffelman Handout. 

A.B. 
204 

Q Alison Combs Letter submitted during 
original hearing, from 
Holland & Hart re: Fannie 
Mae regulations. 

A.B. 
207 

R Assemblyman John Carpenter Proposed Amendment. 

A.B. 
251 

S Assemblyman Mark Manendo Letter from Marion 
Ainsworth. 

A.B. 
251 

T Marilyn Brainard Letter from Michael 
Buckley, Chairman, 
Commission for Common-
Interest Communities and 
Condominium Hotels. 

A.B. 
251 

U Garrett Gordon Proposed Amendment. 

 

6/27/2016 1:39:01 PMCTADD0601



MINUTES OF THE  
SENATE COMMITTEE ON JUDICIARY 

 
Seventy-fifth Session 

April 29, 2009 
 
 
The Senate Committee on Judiciary was called to order by Chair Terry Care at 
8:38 a.m. on Wednesday, April 29, 2009, in Room 2149 of the Legislative 
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Washington Avenue, Las Vegas, Nevada. Exhibit A is the Agenda. Exhibit B is 
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COMMITTEE MEMBERS PRESENT: 
 
Senator Terry Care, Chair 
Senator Valerie Wiener, Vice Chair 
Senator David R. Parks 
Senator Allison Copening 
Senator Mike McGinness 
Senator Mark E. Amodei 
 
COMMITTEE MEMBERS ABSENT: 
 
Senator Maurice E. Washington (Excused) 
 
GUEST LEGISLATORS PRESENT: 
 
Assemblyman Marcus Conklin, Assembly District No. 37 
Assemblywoman Ellen B. Spiegel, Assembly District No. 21 
 
STAFF MEMBERS PRESENT: 
 
Linda J. Eissmann, Committee Policy Analyst 
Bradley A. Wilkinson, Chief Deputy Legislative Counsel 
Kathleen Swain, Committee Secretary 
 
OTHERS PRESENT: 
 
Howard L. Skolnik, Director, Department of Corrections 
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Debra Gallo, Director, Government and State Regulatory Affairs, Southwest Gas 

Corporation 
Judy Stokey, Director, Governmental Affairs, NV Energy 
Garrett Gordon, Olympia Group 
Angela Rock, Olympia Group 
Robert Gastonguay, Executive Director, Nevada State Cable 

Telecommunications Association 
Gary E. Milliken, Community Associations Institute 
Sandra Duncan, Airpark Estates Homeowners’ Association 
Josh Griffin, American Nevada Company 
Michael Trudell, Caughlin Ranch Homeowners’ Association 
Mike Randolph, Homeowner Association Services 
Bill Uffelman, Nevada Bankers Association 
George Ross, Bank of America 
 
CHAIR CARE:  
I will open the work session and address Assembly Bill (A.B.) 473 page 7, 
(Exhibit C,  original is on file in the Research Library). 
 
ASSEMBLY BILL 473: Revises provisions relating to medical and dental services 

for prisoners. (BDR 16-1128) 
 
LINDA J. EISSMANN (Committee Policy Analyst): 
Assembly Bill 473 requires the Department of Corrections to establish certain 
regulations regarding training and medical emergency response. While there was 
no specific opposition to the bill, Director Howard L. Skolnik indicated that 
legislation may not be necessary. They are already implementing some of the 
regulations provided for in the bill. The Committee had asked for documentation 
from Mr. Skolnik, including cost estimates, that are included in the work session 
binder, Exhibit C, pages 8 through 11. There was an amendment proposed by 
Lee Rowland of the American Civil Liberties Union of Nevada suggesting the 
adoption of standards should comply with the National Commission on 
Correctional Health Care. This amendment is not included in the work session 
document.  
 
CHAIR CARE:  
We have the memo dated April 22 from Rebecca Gasca that includes their 
amendment (Exhibit D). 
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HOWARD L. SKOLNIK (Director, Department of Corrections): 
The fiscal information we provided relates to us if we have to go for 
accreditation with the standards, Exhibit C, pages 8 through 11. The standards 
require certain ratios of medical care. We are not consistent with those ratios 
throughout the State. We would have to add staff, which would be the primary 
cost to comply with the standards provided. 
 
CHAIR CARE:  
In Exhibit C, page 8, it says $1.2 million. Is that correct? 
 
MR. SKOLNIK: 
That is correct. It represents the additional positions we need to comply with 
the ratio outlined in the standards. 
 
CHAIR CARE:  
The total expenditure would be a little over $1.7 million, Exhibit C, page 11. 
I had asked Mr. Skolnik to provide the information. The e-mail we received 
indicates it is an estimate and is more likely to go up than down. 
 
MR. SKOLNIK: 
We did provide you with a number of our regulations already in effect that are 
consistent with the standards, Exhibit C, pages 12 through 33. We have already 
done most of what this bill would require. 
 
SENATOR PARKS:  
I can understand the requirement for additional staff, but there was some 
discussion in our initial hearing regarding a cost element to comply with these 
particular health and safety requirements. 
 
MR. SKOLNIK: 
That is correct. The numbers we have given you are the numbers required for us 
to become accredited, not to implement the standards as part of our 
regulations. If we were to meet the staffing ratios required for accreditation, we 
need the additional staff. 
 
SENATOR PARKS:  
Rather than being fully certified, could you ascribe to their standards without 
going through the formal process? Is there a way for some middle ground where 
we can substantially support this without incurring the entire cost?  
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MR. SKOLNIK: 
We write our regulations to comply with those standards. The issue is not the 
writing of our regulations; the issue is coming into compliance with the 
standards. If we were to do that, we would have the additional costs for staff. 
 
SENATOR COPENING:  
In looking through the material you provided and going back to the original bill, 
page 2 in lines 34 through 40, where it says, “… shall establish standards … (a) 
The personal hygiene of offenders … ” I did not see any standards for personal 
hygiene. Did I miss something or has that been established? 
 
MR. SKOLNIK: 
I do not know the answer to that question. The definition of personal hygiene 
would be a problem. We provide inmates with hygiene products if they cannot 
afford them. We are required by the courts, for example, to provide a shower, 
under all circumstances, at least once every 72 hours. We are required by the 
courts, regardless of the position of the inmate, to offer exercise at least 
five hours per week outside of the cell. Many of these are already required in 
case law. Regarding a regulation for a personal hygiene standard, it would be 
difficult, given our staffing patterns, to make sure every inmate gets up in the 
morning and brushes his teeth and washes his hands. 
 
SENATOR COPENING:  
There probably is not a standard requiring a prisoner to receive teeth cleaning. 
That is not provided? 
 
MR. SKOLNIK: 
Yes. We have a standard physical examination. The inmates have access to 
dental care, either on their own or as part of their initial intake. All inmates are 
examined both medically and dentally. A plan of treatment is prescribed at that 
point if they need anything special. 
 
SENATOR COPENING:  
Page 2, lines 21 through 23 of the bill discuss establishing regulations, with 
Board approval, governing staff training in medical emergency response and 
reporting. I did not see anything addressing training. Do you have a training 
program? 
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MR. SKOLNIK: 
Our staff is trained in cardiopulmonary resuscitation, which is institutionally 
based and is required. Staff is required to go through refresher training 
periodically. We do training for medical emergency. I do not want a correctional 
officer or case worker to respond to the medical needs of an inmate because we 
are never going to train them to the standard of medical care.  
 
CHAIR CARE:  
I will close the work session on A.B. 473 and open the hearing on A.B. 129. 
 
ASSEMBLY BILL 129 (1st Reprint): Revises provisions governing 

common-interest communities. (BDR 10-34) 
 
ASSEMBLYMAN MARCUS CONKLIN (Assembly District No. 37): 
In the interim, representatives from Southwest Gas asked if I would 
consider sponsoring such a bill. I cosponsored this bill with 
Assemblyman Bernie Anderson, Assembly District No. 31, because it was 
necessary to have a bill addressing the ability of first responders in a variety of 
public services to take their vehicles home and not be excluded from certain 
common-interest communities. These first responders are ambulance drivers, 
police officers, firemen and public utilities—gas and electricity.  
 
Because of the contracts they have with the State of Nevada as monopoly 
vendors, they have the responsibility to respond to emergencies. In doing so, 
people are sent home with first-responder vehicles. If these people are denied 
the ability to live in certain communities, a violation of rights occurs. This bill is 
designed to clarify that in certain circumstances, those people cannot be denied 
living quarters in common-interest communities.  
 
CHAIR CARE:  
Mr. Wilkinson, in section 6 of Senate Bill (S.B.) 351, there was a passage about 
an association having to amend, without action of the membership, its 
governing documents to be consistent with state law. If that were to become 
law, would that provision take care of section 1 of this bill, even though this 
relates to tariffs as opposed to state law?  
 
SENATE BILL 351 (1st Reprint): Makes various changes relating to 

common-interest communities. (BDR 10-1145) 
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BRADLEY A. WILKINSON (Chief Deputy Legislative Counsel): 
That is a slightly different issue, law as opposed to tariffs. I do not see that 
these would have any effect on each other. 
 
CHAIR CARE:  
This Committee has been concerned about whether some homeowners’ 
associations (HOA) with fewer than 100 units, for example, would have to go 
back and do paperwork. Section 1 of A.B. 129 requires amendment of the 
governing documents. 
 
ASSEMBLYMAN CONKLIN: 
That is a provision Legal put in. We are primarily concerned with everything 
after section 2 of the bill. If section 1 of the bill includes provisions that help 
smaller HOAs comply with the law at minimal expense regarding documentation 
and bylaws, I am amenable to that. 
 
CHAIR CARE:  
Mr. Wilkinson, we could say that the tariffs, rules and standards govern where 
they conflict with the governing documents. The only problem is how to put the 
members of the association on notice. 
 
SENATOR WIENER:  
I am curious about the reprint. What was the change in the amendment? 
 
ASSEMBLYMAN CONKLIN: 
The changes were just owner or tenant. For example, on page 3, line 9 where it 
says, “A unit’s owner … ,“ it was originally drafted to say “owner.” We realized 
it does not have to be the owner; it could be a tenant. It is an expansion to 
include whoever is living in that unit. 
 
MS. EISSMANN: 
The amendment made three changes. It removes inoperable vehicles from the 
list of parking restrictions; clarifies that the authorized parking location for 
service vehicles is in designated visitor parking, the owner’s driveway or in front 
of the owner’s unit; and clarifies that the provisions of the bill apply to tenants. 
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CHAIR CARE:  
In section 2, subsection 3 of the bill and going forward, was it S.B. 183 where 
we had some discussion that related more to a plumbing truck, but not this 
situation? 
 
SENATE BILL 183 (1st Reprint): Revises various provisions governing 

common-interest communities. (BDR 10-70) 
 
MR. WILKINSON: 
Section 4 of S.B. 183 is identical to section 1 of this bill. Section 32 of 
S.B. 183 was identical before the first reprint of A.B. 129 was created. 
 
DEBRA GALLO (Director, Government and State Regulatory Affairs, Southwest 

Gas Corporation): 
We had a similar bill last Session. Our employees are still having the same 
problem. This bill addresses the problem our employees experience with parking 
their company-assigned vehicles in communities where they live. There are 
two types of vehicles. First, our service technicians take home minivans. They 
are dispatched from their home if someone smells gas. They could be 
dispatched 24 hours a day, 7 days a week. Second, we have emergency 
first-responder trucks that are on call one week a month. They go to dig-ins, not 
gas leaks.  
 
Our employees have been issued citations, monetary fines and liens. Most 
recently, one of our employees was threatened with towing our 
emergency-response vehicle.  
 
We are asking that where parking is allowed—in the driveway, in front of the 
unit, visitor parking, on-street parking—our employees be allowed to park. We 
are not asking that special parking sections be designated for our employees. 
We are not asking for special permission to park in certain places. We are just 
asking that, where parking is available, our employees be allowed to park their 
service vehicles. 
 
An amendment will be brought by another group, which we are not in favor of. 
The amendment provides Southwest Gas with the ability to provide a letter. The 
employee could provide a letter to the HOA governing board saying they are 
required to have this vehicle for their employment. We have no problem with 
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doing that. We already do that. It just has not worked. We provide the letter, 
and they still get ticketed. 
 
SENATOR COPENING:  
You talked about two scenarios where vehicles are sent home with employees 
who respond to emergencies, are on call or respond to something that may 
occur in the night, but might not necessarily be an emergency. 
 
MS. GALLO: 
We still classify it as an emergency. If you smell gas in your house and you call 
our dispatch, we dispatch a service technician. We do not dispatch one of the 
larger trucks. Depending on what the service technician finds, they could call 
out additional resources. They are both emergency-response vehicles. There is a 
different designation regarding who is sent on what type of calls. 
 
SENATOR COPENING:  
An employee would not take a vehicle home for his convenience? He would 
only take a vehicle home if he was assigned to be on call that particular night? 
 
MS. GALLO: 
Yes, that is correct. You would only take a vehicle home if you are on call, 
which is approximately one week per month. 
 
JUDY STOKEY (Director, Governmental Affairs, NV Energy): 
Ms. Gallo’s comments are identical to the situations we have. In southern 
Nevada we only have electric, not gas. In northern Nevada, we have gas and 
electric.  
 
We requested the language in section 1 of the bill regarding the standards 
because we have had problems getting HOA governing boards to go along with 
the standards regarding where we put some of our facilities. It is the same 
language that was in S.B. 183. 
 
CHAIR CARE:  
Give us an idea of what a 20,000-pound vehicle is. 
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MS. GALLO: 
I have pictures to pass around for you to see. Our largest vehicle is 
19,000 pounds. We have 7 of these in southern Nevada and 11 in northern 
Nevada.  
 
CHAIR CARE:  
How many of the employees who drive these vehicles live in HOAs? 
 
MS. GALLO: 
I am not sure. About 12 HOA violation letters have come to me. It depends 
when a person is on call. It is not a vehicle assigned to a specific employee.  
 
CHAIR CARE:  
Is it practical to park one of those vehicles in a driveway? 
 
MS. GALLO: 
No. People have tried to park them in their driveway, but the vehicles extend a 
little bit. They have been ticketed for extending over the sidewalk. We have also 
had issues when they have parked in their driveway, and they have received a 
ticket or warning letter because they have the commercial compartments on the 
side of the truck. We have tried many things—the letters, talking or having our 
attorneys talking.  
 
SENATOR WIENER:  
The bill also provides for law enforcement and other emergency services. There 
could be quite a few who are on call and need somewhere to live and be ready 
to respond.  
 
CHAIR CARE:  
Assemblyman Conklin, have you had a chance to look at the proposed 
amendment from the Olympia Group (Exhibit E)? 
 
ASSEMBLYMAN CONKLIN: 
I have had a chance to look at the amendment. Given the history of HOA bills, it 
is probably best that we consider the bill in its current form because every time 
we add something to this bill or try to tighten it, we create a greater opportunity 
for abuse on one side or the other. From my position, the bill is pretty tight. It 
allows some flexibility. If we have to come back in a later session and tighten it 
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up, I am afraid the amendment creates the situation where we will be back in 
two years with more violations. 
 
CHAIR CARE:  
Southwest Gas has 18 of these vehicles. How many does NV Energy have? 
 
MS. STOKEY: 
We have 60 statewide. We represent the entire State, and there are 14 in 
southern Nevada. 
 
GARRETT GORDON (Olympia Group): 
We have been working with Assemblyman Conklin and the utility companies. 
We may still have a little work to do. We support everything said by the utility 
companies. There is no intent to prejudice, prevent or interfere with their duty, 
response times and emergency first-response trucks. This could turn into a 
slippery slope. We are asking for some clarifying language. 
 
ANGELA ROCK (Olympia Group): 
Regarding the associations we represent and control, we allow first-response 
vehicles to park in areas designated for parking of unit owners. We have not 
had problems with Southwest Gas, NV Energy or any utility services. 
Assemblyman Conklin said this is a specific issue, and we agree with that. We 
want to narrowly tailor this to keep it a specific issue. He said he agreed and 
wanted to make it easier for HOAs to comply with this law. He supported 
documentation.  
 
Our amendment, Exhibit E, is asking that, regardless of the language, we create 
a situation where both parties can comply with this and do not have to come 
back here in two years. In practicality, you will have inspectors for communities 
driving neighborhoods. They are not going to know whether a vehicle is 
20,000 pounds or if it is a first-response vehicle. Because they do not know, 
they will have to ask a homeowner for a letter. We do not want to create a 
situation where the homeowner believes they do not need to supply the letter. 
The association does not know if it complies with the provisions of the statute. 
So, we asked for language permitting an association to ask for a letter. Implicit 
in that, the case should be closed once a letter is provided by the individual’s 
employer. If we do not create a method to take this to the next step allowing 
these people to park, associations would be left with nothing but to allow 
everyone to park if they cannot ask for documentation.  
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The second issue is when Ms. Gallo testified that she is not asking for special 
treatment, only that these vehicles be allowed to park where unit owners park. 
The way the bill is currently written, it says they may be allowed to park in 
front of the unit. There are myriad situations when even a unit owner is not 
allowed to park in front of their unit, for example, in a cul-de-sac, when the 
street is too narrow to allow parking on both sides. We ask that the language be 
changed to say that the vehicles be allowed to park where a unit owner or 
resident is allowed to park.  
 
Those are the two biggest issues for us—to make it easier for HOAs to comply 
and not opening the door to allow these vehicles to park where unit owners are 
not allowed to park.  
 
Most of the cases in Southern Highlands where we have commercial-vehicle 
violations are neighbor complaints. We had 189 homeowner calls last year 
related to people upset because they felt commercial vehicles could not be in 
neighborhoods. We allow law enforcement. It is a deterrent to allow police 
officers to park in the neighborhood. I support that. There are many 
homeowners who purchased a home and read their documents. They did not 
want to live next door to big utility vehicles. We have to narrowly tailor this to 
emergency first response. That is why we have asked to strike the word 
“cable.” We have yet to have a conversation with someone where we were 
convinced that cable is an emergency service.  
 
Our two main issues are simply to allow the associations a methodology to 
comply and do not require them to allow parking where parking is not otherwise 
permitted. 
 
SENATOR AMODEI:  
I appreciate the concerns from the HOA’s perspective, but the issues are first 
response and public safety. With all due respect to the community concept, 
which is significant in the State, the first priority is the body of statute, and the 
second priority is probably public safety regarding utility service.  
 
My priority is to get the business taken care of first, which are utilities. If that 
causes some gray area or some unintended consequences for the associations, 
we will deal with that. Ease of operation for the association in the context of 
public safety and utility supply is not on par or above that in my scheme of 
thinking. If we create letter requirements in statute and how to define the 
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vehicles, that skews things on the side of the association operations. 
I understand the concerns you have indicated, but maybe the association has to 
bend to provisions in the statute as opposed to whether it creates a problem. I 
have a problem placing association operations above what this bill aims to do. 
 
MS. ROCK: 
I apologize if that was the perception that came across. I agree with you. Public 
safety is the priority. These vehicles ought to be allowed to park in the 
communities. Maybe the wording should be changed so the utilities would say a 
letter provided by them shall prove it is a necessary vehicle. I am not opposed 
to that. I was attempting to say there will be vehicles in these neighborhoods. 
Associations will not know they are emergency response vehicles, so they will 
either have to allow everything or ask for some proof. Once the proof is 
provided, the issue is over. It does require a little more work on the language 
because I agree with you. The right to have public utility service must come 
first, but we must have a method by which to manage it once it is there. The 
letter should suffice as the letter of the law. 
 
CHAIR CARE:  
When we had S.B. 182 and S.B. 183 and some other bills, there was a working 
group that Senator Michael Schneider, who was the sponsor of both those bills, 
had convened. We just heard that in S.B. 183, there was similar language to 
what is contained in section 2 of this bill. Were you part of that group? 
 
SENATE BILL 182 (1st Reprint): Makes various changes relating to 

common-interest communities. (BDR 10-795) 
 
MS. ROCK: 
Yes, I was in the group. This issue arose. We spoke about the fact that many of 
these issues were in this bill. At that time, we asked that language be taken out 
of those bills and just left in this bill so it could be dealt with independently. We 
did not discuss modifying language.  
 
CHAIR CARE:  
Mr. Wilkinson, please put S.B. 183 in its original form where it touched on this 
issue in the work session binder. Include how S.B. 183 and the amended 
version were when they left this House—if that was deleted—so the Committee 
can look at that at work session. 
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ROBERT GASTONGUAY (Executive Director, Nevada State Cable 

Telecommunications Association): 
I support this bill in its current form for two reasons. First, Senator Wiener 
brought a bill this Session whereby broadcasters and video service providers 
would be trained and certified as first responders in an emergency situation. For 
example, should disaster occur, people must be able to communicate or listen to 
communications by over-the-air broadcast signal or video-service-provider signal. 
We need to stay up and running.  
 
Secondly, there is a Voice over Internet Protocol (VoIP) communication 
systems, or telephones. If the cable is out and a person is using VoIP, he cannot 
communicate with the outside world should an emergency situation arise where 
911 must be called. 
 
CHAIR CARE:  
I understand there are those situations if someone needs to come into the 
association and park the vehicle. If cable becomes a first responder, it would 
still be necessary for the unit owner or tenant to have the vehicle in the 
association? 
 
MR. GASTONGUAY: 
Yes. In most cases, those vehicles that go home with the employees are on call 
for outages and cases like that. 
 
SENATOR WIENER:  
The bill Mr. Gastonguay is talking about would create first-responder status for 
certain employees who are trained to keep those communications online so 
people have access to information. That could have impact if this measure goes 
through because certain members of those professions would be characterized 
as first responders.  
 
CHAIR CARE:  
Are your trucks up to 20,000 pounds? 
 
MR. GASTONGUAY: 
I do not know the exact weight of our trucks. Our bucket trucks are smaller 
than those vehicles.  
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GARY E. MILLIKEN (Community Associations Institute): 
I agree with everything Ms. Gallo and Ms. Stokey said. The bottom of page 2 of 
the bill, the very last sentence says, “… owns the vehicle for the purpose of 
responding to requests for public utility services … .” Do we need to add the 
words “first responder” or “emergency” in that situation? 
 
CHAIR CARE:  
I will close the hearing on A.B. 129 and open the hearing on A.B. 204. 
 
ASSEMBLY BILL 204 (1st Reprint): Revises provisions relating to 

common-interest communities. (BDR 10-920) 
 
ASSEMBLYWOMAN ELLEN B. SPIEGEL (Assembly District No. 21): 
As a disclosure, I serve on the Board of the Green Valley Ranch Community 
Association. My participation on the Board gave me insight into this issue. 
I learned about some of these issues as I was going door-to-door speaking with 
constituents, and I did more research. 
 
I am here to present A.B. 204, which can help stabilize Nevada’s real estate 
market, preserve our communities and help protect our largest assets—our 
homes. Whether you live in a common-interest community or not, whether you 
like common-interest communities or hate them, and whether you live in an 
urban or rural area, the outcome of this bill will have an impact on you and your 
constituents. 
 
In a nutshell, this bill does two things. First, it requires common-interest 
communities to implement and publicize their collection policies. This will 
increase the likelihood that associations will be able to collect their assessments 
or dues prior to foreclosures. Second, it makes it possible for common-interest 
communities to collect dues in arrears for up to two years at the time of 
foreclosure. This is necessary because foreclosures are now taking up to 
two years.  
 
Everyone who buys into a common-interest community understands there are 
dues. Community budgets have historically been based on the assumption that 
nearly all of the regular assessments or dues will be collected. Communities are 
now facing severe hardships, and many are unable to meet their contractual 
obligations because they are not receiving the revenues owed to them. Others 
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are reducing their services and maybe simultaneously increasing their financial 
liabilities. They and their homeowners need our help.  
 
I recognize there are some who are opposed to this bill, and you will hear from 
them later this morning. The objectives of the bill are to help homeowners, 
banks and investors maintain their property values; help common-interest 
communities mitigate the adverse effect of the mortgage foreclosure crisis; help 
homeowners avoid special assessments resulting from revenue shortfalls 
because fellow community members did not pay their required fees; and prevent 
cost shifting from common-interest communities to local governments. This bill 
is vital because our constituents are hurting. Our economic condition is bleak, 
and we must take action to address our State’s critical needs.  
 
Statewide, our individual property values continue to decline. Our urban areas 
are being hit the hardest. Everywhere in Nevada, we are having foreclosure 
problems. Clark County is the hardest hit. Between the second half of 2007 and 
the second half of 2008, property values declined in all zip codes in the 
Las Vegas Valley, except for one. The smallest decline was 13 percent, and the 
largest decline was 64 percent.  
 
Our property values are being depressed because of a few factors. The 
increased inventory of housing due to foreclosures, abandoned homes and 
economic recession bring the pricing down. Consumer inability to acquire 
mortgages, increased neighborhood blight and the decreased ability of 
communities to provide obligated services also bring prices down. No one wants 
to buy into a blighted community unless it is at a bargain-basement price.  
 
We all hoped the stimulus package would help, but help is not on the way for 
most Nevadans. We have the highest percentage of underwater mortgages in 
the nation. Twenty-eight percent of Nevadans owe more than 125 percent of 
their mortgage value, so they are not qualified for federal help. Nearly 
60 percent of the homeowners in the Las Vegas Valley have negative equity in 
their homes.  
 
What does this mean for homeowners in common-interest communities? There 
is decreased quality of life because there are fewer services provided by the 
associations. There is also increased vandalism and other crime. There is the 
potential for increased regular and special assessments to make up for revenue 
shortfalls. As a corollary to that, associations have liability exposure because, if 
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they say they are providing certain services, people may have bought in because 
of those services. If those services are not being provided, the association has 
liability for that. There is increased instability for communities and further 
declines in property values. Nevada Revised Statute 116.3107 requires 
associations to maintain, repair and replace the common elements. If the money 
is not there, it has to come from somewhere. Associations stop providing 
services or impose special assessments. 
 
I conducted a survey and received responses from community association 
managers statewide. My responses covered 77,020 doors. 
Seventy-five common-interest communities responded—55 responded in 
Clark County and 20 in Washoe County. No one was opposed to the bill. I 
provided you with a summary of my testimony (Exhibit F, original is on file in 
the Research Library). The comments I received from the survey were 
enlightening, Exhibit F, pages 10 through 12. 
 
Cost shifting is going on for some services. The costs are being shifted to local 
governments. For example, in my community, we have a company that does 
graffiti removal. Clark County also provides graffiti-removal services. If we 
needed to cut our budget for lack of funds, we could theoretically advise the 
homeowners to call Clark County, and they will come and take care of it. This 
cost would shift to the local government. 
 
Code enforcement would be similar. If we have to cut back on inspections, local 
governments would have to take on those roles. The use of public pools and 
parks will increase because, if the communities are not able to maintain their 
pools, people will then go to the public pools and parks.  
 
I was questioned about security patrols. My community experienced an increase 
in vandalism and problems along our walking paths. We could not afford to beef 
up our private security patrols. So, we turned to the City of Henderson. My 
community is open and ungated. The City of Henderson has increased patrols in 
my community. There is cost shifting going on because we cannot afford to hire 
the private companies we have traditionally relied on. 
 
Another potential impact is when communities are having cash-flow issues and 
make late payments to local vendors—gardeners or small businesses that 
provide support services. This further contributes to the downfall of the area. 
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There are a few proposed amendments out there. You have received two of 
them by e-mail or regular mail. I put an amendment together that encapsulates 
one of the amendments and has some additional language (Exhibit G). My 
amendment does two things. The bill has excluded certain types of units 
because of Fannie Mae and Freddie Mac requirements. At the time, we thought 
the easiest way to do that would be to limit it to single-family homes. That 
excluded lots that have been purchased but not developed and other things that 
should be covered. We have made the language generic so those would be 
included where permissible.  
 
There are some condominiums and attached townhomes on properties that were 
excluded in the version of the bill you have, and they do not fall under 
Fannie Mae and Freddie Mac requirements and provisions. Those should be 
included as well. 
 
The other component of this amendment is that, if Fannie Mae and Freddie Mac 
requirements were to change so properties could be covered under them or the 
super priority could be extended under them, no additional legislation would be 
needed. 
 
The Bankers Association has an amendment (Exhibit H). I do not support that 
amendment because it takes away from the intent of helping communities 
recover funds and make themselves whole so they can provide the services 
they need to provide. 
 
I urge your support. Assembly Bill 204 supports Nevada communities and is 
vital for our recovery. It stabilizes communities; it will mitigate further declines 
in property values and local businesses; and it will help homeowners, families, 
banks and other investors.  
 
CHAIR CARE:  
We have two proposed amendments, one from Sandra Duncan (Exhibit I) and 
one from the Bankers Association, Exhibit H. Your mock-up, Exhibit G, would 
relate to all real property within the association, correct? Initially, it was the 
detached family dwelling. 
 
ASSEMBLYWOMAN SPIEGEL: 
Initially, it was all property. Then, we limited it to single-family dwellings in 
consideration of Fannie Mae and Freddie Mac because condominiums, 
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townhomes and other attached dwellings could not be included or they would 
not underwrite the mortgages. We thought that was acceptable because they 
underwrite approximately 80 percent of all mortgages. We did not want to 
create more problems for homeowners. However, we excluded lots such as 
Mrs. Duncan was concerned about.  
 
CHAIR CARE:  
The way your amendment, Exhibit G, is drafted, it says, “… unless the federal 
regulations … ,” Exhibit G, page 2, line 15. It goes on to say, “… If the federal 
regulations … .” There are already federal regulations. Is this in anticipation of 
federal regulations being adopted? 
 
ASSEMBLYWOMAN SPIEGEL: 
I understand there are regulations or requirements that say for loans Fannie Mae 
and Freddie Mac underwrite, there is no more than a six-month super priority 
associated with that. The second part of the language says, if they were to 
change their regulations to whatever period they would designate, that would 
apply here as well. 
 
CHAIR CARE:  
Apparently, discussions like that are taking place in Washington, D.C.? 
 
ASSEMBLYWOMAN SPIEGEL: 
They are either taking place or are imminent. 
 
CHAIR CARE:  
If they were adopted, I do not know if we need the language. 
 
SENATOR PARKS:  
Detaching condominiums and townhouses is a problem for me and a number of 
my constituents. Something has to be in this bill addressing their issues. The 
existing language appears to include single-family, condominiums and 
townhouses, whereas the revised language appears to me to only include 
single-family detached dwellings. 
 
ASSEMBLYWOMAN SPIEGEL: 
The original version of the bill did include townhomes and condominiums. The 
amended version to address the Fannie Mae and Freddie Mac issue was limited 
to single-family homes. My amendment, Exhibit G, would extend it to 
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condominiums, townhomes and other types of property wherever possible 
because Fannie Mae and Freddie Mac’s federal regulations take precedence over 
Nevada law.  
 
CHAIR CARE:  
Section 1 of the bill, page 3, line 24 through 27, says the executive board will 
make the policy established available to each unit’s owner. Does that mean it is 
available upon request, or is there a requirement contemplated here that policy 
would be given to the unit owners as a matter of course? 
 
ASSEMBLYWOMAN SPIEGEL: 
Under NRS 116, the boards are required to mail the budget to each homeowner 
within their association for approval and ratification of the budget. This 
provision would require the collections policy to be included in that packet.  
 
SANDRA DUNCAN (Airpark Estates Homeowners’ Association): 
I had submitted a proposed amendment, Exhibit I. However, the language in 
Assemblywoman Spiegel’s amendment, Exhibit G, is better than what I had 
suggested. I am in favor of her bill. We have at least one homeowner who is 
seriously delinquent. The process of foreclosure is taking considerably longer 
than the six months. This extension of the super-priority lien would help avoid 
other homeowners having to make up for the amount of money we are losing. 
Even though we are small, our association has a collections policy. We mail that 
out annually to our homeowners. If you pass Assemblywoman Spiegel’s 
amendment, Exhibit G, I will withdraw my amendment. 
 
JOSH GRIFFIN (American Nevada Company): 
We support this bill and Assemblywoman Spiegel’s amendment. American 
Nevada Company has built and developed the two largest condominium projects 
in that section of Green Valley in Assembly District No. 21.  
 
MS. ROCK: 
Olympia Group supports this bill. It is valuable. The lack of the ability to collect 
assessments puts a burden on government agencies. Southern Highlands, which 
is our largest master-planned community, is located in the southwest area of 
Las Vegas. The Las Vegas Metropolitan Police Department (Metro), Southwest 
Area Command services that area. On any shift, they generally have between 
11 and 16 vehicles on the road. They cover 250,000 rooftops. That is 
approximately one Metro vehicle to 20,000 homes. We have 7,000 homes in 
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Southern Highlands and 4 security vehicles. That is 1 security vehicle for every 
1,700 homes. On a daily basis, when calls come into Metro, they call our 
security force to be a first response for backup if there are vehicular accidents. 
Master-planned communities provide vital services that take the burden off law 
enforcement agencies. But it is a nonessential service and is something 
considered to be cut when there is a lack of funds.  
 
MICHAEL TRUDELL (Caughlin Ranch Homeowners’ Association): 
We support this bill. I had some concerns about the amendment approved on 
the other side because, as a manager, we have to interpret these provisions, 
and we disagree with title companies or Realtors regarding our interpretation. 
This amendment, Exhibit G, clarifies the intent of the bill and the provisions that 
would exclude those houses from the two-year super-priority lien to the 
six-month in a way that satisfies our concerns. 
 
MIKE RANDOLPH (Homeowner Association Services): 
I am in favor of this bill. I am glad to see the requirement to send the collection 
policy annually. It should also be sent with all welcome packages and resale 
packages.  
 
Condominium and townhouse associations have a high foreclosure rate. The 
costs not paid during the super-priority lien raises fees to other members who 
are struggling to stay in their homes. If we can include the condominiums, 
townhouses and mobile home communities, it would be great for Nevada and all 
homeowners. 
 
BILL UFFELMAN (Nevada Bankers Association): 
I am a representative to the Summerlin North Community Association. We 
modified our policy to specifically emphasize the ability of the association to do 
collections outside the lien process. They could bring an action. 
 
The irony is that homeowners’ associations, in many cases, are the first one to 
know a homeowner is in trouble. They have not missed their mortgage payment 
but miss their HOA payment. If the association stays on top of that and 
exercises its right under the law, there is self help there.  
 
You processed a bill from Senator Parks talking about the foreclosure owner 
filing within 30 days; they are the new owner. The association will 
know who the new owner is. On May 5, you will hear a bill from 
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Assemblyman Richard McArthur, Assembly District No. 4, which talks about a 
homeowners’ association entering properties in the association to do minimal 
maintenance so it is not an eyesore.  
 
That lien, because it is an assessment, will survive and be part of the 
foreclosure and would be paid. The new owner of that property has an 
obligation to maintain the property at the HOA standards.  
 
In foreclosures, a bank or the lender does not have any title or right to that 
property until the foreclosure sale. You have a 21-day notice that there is going 
to be a sale. You have to give a 90-day notice of default and the intent to 
exercise rights to sell. Typically, you do not get the 90-day notice until you have 
missed payments for 3 months. The reality is, in approximately 210 days, the 
lender may become the owner at the foreclosure sale, or a third party may 
purchase the property. That is where the six-month look back on homeowner 
assessments comes in.  
 
Until you start missing payments, the lender has no idea what your situation is. 
The bill is retroactive. As the bill is written, prospectively, we can pick and 
choose among the dwellings this will apply to in a homeowners’ association 
because it would apply if someone’s loan is a Fannie Mae or Freddie Mac 
conforming loan. If Fannie Mae or Freddie Mac own the loan, their rules would 
apply. If it is another mortgage-backed security, you would have another set of 
rules if it forecloses another time.  
 
The bill is disruptive of the lending process. Lenders, when a bundle of 
mortgages is offered, have to evaluate what they are buying. This is in part 
what got us where we are because the people who were supposed to do that 
evaluation were not paying attention to their job.  
 
My amendment, Exhibit H, is to strike section 2. That will keep the law at the 
six-month look back on homeowners’ association dues. It takes advantage of 
the provision, saying HOAs must get serious about managing their association. 
With Senator Parks’ bill and Assemblyman McArthur’s bill, you are attacking the 
core of the problem. In many ways, there is a reward for homeowners’ 
associations where the association management has not exercised their right. 
The purchaser at the foreclosure is going to pay—the financial institution that is 
foreclosing or a third-party purchaser at the foreclosure sale. 
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The Nevada Bankers Association is opposed to section 2 of this bill and ask that 
you strike it from the bill. 
 
CHAIR CARE:  
Were you stating there are people who are making their mortgage payments but 
skipping the general assessments? The property manager or HOA is aware of 
that. I do not know the degree of tolerance for that.  
 
MR. UFFELMAN: 
My association tightened down its collection policy. Before that, you were 
allowed about six-months slippage before they attacked you. Now they attack 
more aggressively and quicker. They give you 30 days to cure, and if you do 
not cure, you no longer get the option of monthly payments; you have to pay a 
year ahead. They made it clear they have a right to sue in civil court under the 
contract. You have a contract with your homeowners’ association and have a 
contractual obligation to pay the fees. You could get a judgment against you. 
That could all be triggered before you miss your first mortgage payment. 
 
CHAIR CARE:  
You gave us the 200-day scheme, which gave rise to the 6 months currently on 
the books. The testimony was that foreclosures are now taking up to two years. 
 
MR. UFFELMAN: 
I do not know whether they are taking two years. One of the ironies is that 
around Thanksgiving, Fannie Mae and Freddie Mac dictated a moratorium that 
they were not allowing any more foreclosures for about 90 days. So, we had a 
big spike in foreclosure filings in March. That was because Fannie Mae and 
Freddie Mac’s foreclosure moratorium expired. 
 
Those who service the mortgages—receive the payments and distribute them to 
paper holders, mortgage-backed securities or the bank—the system got bound 
up. We have worked through those things. There are lenders who have not 
pursued foreclosures. Once I have become the owner, I have an obligation under 
Nevada law, and as further emphasized by Assemblyman McArthur’s bill and 
Senator Parks’ bill, to maintain that property to the association’s standards. 
That is going forward after the foreclosure. I have no control over what happens 
up to the time of the sale.  
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There is the situation where an investor purchases a home and intends to flip 
that home to make money. Perhaps he sat on it for a year and did no 
maintenance. Assemblyman McArthur’s bill speaks to that situation. 
Senator Parks’ bill speaks to the situation that, once it is sold, the association 
will know who the owner of the property is. Then the association would pursue 
the new owner to do what he is required by law to do. As lenders, we have no 
control of it until we own it. 
 
GEORGE ROSS (Bank of America): 
Bank of America opposes A.B. 204, at least section 2. The time of six months 
should not be extended to two years. Bank of America works with those with 
whom it has mortgages to try to keep them in their properties. Those people are 
beginning to exhibit signs that they may fall behind. If they do fall behind, miss 
payments or make late payments, Bank of America makes every effort to 
contact that person and find out what is happening. Bank of America tries to 
find out what it can do to adjust the mortgage, forgive payments for six months 
or redo their mortgage. Similarly, Bank of America is now in a nationwide 
program to redo hundreds of thousands of mortgages. Six thousand or more 
people work directly on this.  
 
Sometimes, these efforts do not work, and the home is ultimately foreclosed. 
This can take time, up to two years. What we are seeing here is that because 
we worked with these people for a period of time to try to keep them in their 
home, we will be penalized for 18 more months of homeowner dues. If we work 
with these people and are then penalized with homeowner dues, that is not a 
good economic calculation.  
 
You will get several bills from the Assembly having to do with helping renters in 
foreclosed situations and bills helping those who are getting mortgages. 
Assembly Bill 149 will set up a mediation process for those who are afraid to go 
to their lender. Those are progressive bills. But this bill sends the wrong 
message to a bank who may be trying to help people stay in their homes. 
 
ASSEMBLY BILL 149 (1st Reprint): Revises provisions governing foreclosures on 

property. (BDR 9-824) 
 
CHAIR CARE:  
I will close the hearing on A.B. 204. We will go back to work session and 
address A.B. 59, Exhibit C, page 2. 
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ASSEMBLY BILL 59 (1st Reprint): Creates a rebuttable presumption against an 

award of custody or unsupervised visitation for any person who has 
abducted a child in the past. (BDR 11-265) 

 
CHAIR CARE:  
There are no amendments. There was opposition from Mr. Johnson. We had 
discussion over what constitutes an abduction—returning the child home 
beyond the deadline from attending a movie, for example. The bill was brought 
by the Attorney General’s Office. Hearing no discussion, I will entertain a 
motion. 
 
 SENATOR COPENING MOVED TO DO PASS A.B. 59. 
 
 SENATOR PARKS SECONDED THE MOTION. 
 
 THE MOTION CARRIED. (SENATOR McGINNESS VOTED NO.) 
 

***** 
 
CHAIR CARE:  
We will address A.B. 233, Exhibit C, page 3. 
 
ASSEMBLY BILL 233 (1st Reprint): Makes various changes concerning scrap 

metal. (BDR 54-53) 
 
SENATOR AMODEI:  
I had some concern about section 7.5 of the bill on page 5, line 36. I spoke with 
Mr. Wilkinson, and if you eliminate it entirely, you can go to other provisions in 
the Nevada Revised Statutes and find misdemeanor treatment for section 7.5. In 
discussing it with Mr. Wilkinson, it is probably cleaner to amend section 7.5 to 
simply say a violation of the provision is a misdemeanor. It is my understanding 
that allows the prosecutors some discretion based on whether it is first offense, 
second offense, to go for a fine or a fine and jail time, or whatever the options 
are within the sentencing maximums of a misdemeanor. If there is appetite to 
process the bill, section 7.5 should be amended to read that a violation of this 
section is a misdemeanor. 
 

6/27/2016 1:39:01 PMCTADD0625

http://www.leg.state.nv.us/Session/75th2009/Bills/AB/AB59_R1.pdf�
http://www.leg.state.nv.us/Session/75th2009/Exhibits/Senate/JUD/SJUD1075C.pdf�
http://www.leg.state.nv.us/Session/75th2009/Bills/AB/AB233_R1.pdf�


Senate Committee on Judiciary 
April 29, 2009 
Page 25 
 
CHAIR CARE:  
My recollection is the bill sponsor was not married to the language in 
section 7.5. 
 
SENATOR WIENER:  
I did contact a primary source I use in my identity theft work. He responded that 
because of the information required with no assurance of protection of that 
information, it is ripe for identity theft. I do not have language of protection, 
except I could work with the industry to ensure people’s identity is protected in 
these transactions. 
 
SENATOR PARKS:  
Am I correct in understanding the standard misdemeanor is a fine of $1,000 and 
six months? 
 
CHAIR CARE:  
It is six months or less. We will address A.B. 237, Exhibit C, page 5. 
 
ASSEMBLY BILL 237 (1st Reprint): Revises the provisions governing the 

certification of certain juveniles as adults for criminal proceedings. 
(BDR 5-825) 

 
CHAIR CARE:  
It was suggested the age for discretionary certification be raised from 14 to 16. 
Mr. Pomi suggested eliminating presumptive certification in its entirety. There 
was some language offered by Mr. Bateman. 
 
MS. EISSMANN: 
This bill was on work session once already. In the previous work session 
discussion, the Committee agreed not to pursue that. 
 
SENATOR PARKS:  
Does raising the age from 14 to 16 leave the 14- and 15-year-olds in no man’s 
land? 
 
MR. WILKINSON: 
For those you would still have the offenses that are excluded from the juvenile 
court jurisdiction, murder or attempted murder. That would raise the age for 
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discretionary certification to 16, so those 14- and 15-year-olds could not be 
certified as adults. 
 
SENATOR MCGINNESS:  
I spoke with both sides on this, I like the bill the way it came over. There was 
some testimony that the bill was good from the Assembly.  
 
 SENATOR McGINNESS MOVED TO DO PASS A.B. 237. 
 
 SENATOR COPENING SECONDED THE MOTION. 
 
SENATOR WIENER:  
If the juvenile justice system is not working for those 14- and 15-year-olds 
because their behavior was so egregious, when they are 16, is there a 
mechanism to reconsider and place them in the adult system? 
 
MR. WILKINSON: 
No. 
 
 THE MOTION CARRIED UNANIMOUSLY. 
 

***** 
 
CHAIR CARE:  
We will address A.B. 462, Exhibit C, page 6. There was no opposition to the bill 
and no amendments. 
 
ASSEMBLY BILL 462: Revises the provisions governing sureties. (BDR 14-838) 
 
 SENATOR WIENER MOVED TO DO PASS A.B. 462. 
 
 SENATOR McGINNESS SECONDED THE MOTION. 
 
 THE MOTION CARRIED UNANIMOUSLY. 
 

***** 
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CHAIR CARE:  
There being nothing further to come before the Senate Committee on Judiciary, 
we are adjourned at 10:22 a.m. 
 
 

RESPECTFULLY SUBMITTED: 
 
 
 

  
Kathleen Swain, 
Committee Secretary 

 
 
APPROVED BY: 
 
 
 
  
Senator Terry Care, Chair 
 
 
DATE:  
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Rana Goodman 
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CHAIR WIENER: 
I will open the hearing on Senate Bill (S.B.) 174. 
 
SENATE BILL 174: Revises provisions relating to common-interest communities. 

(BDR 10-105) 
 
RANDOLPH WATKINS (Executive Director and Vice President, Del Webb Community 

Management Company): 
I have presented you a handout entitled HOA 101 (Exhibit C) which explains 
how homeowners’ associations (HOAs) originated. I will highlight benefits to 
forming an HOA. Municipalities benefit from forming HOAs because they 
maintain private roads, common areas, and parks and recreation areas that local 
cities and governments do not maintain.  
 
Another benefit is rules are and should be enforced for all. The HOAs are for 
amenities such as pools, tennis courts, recreation centers and places where 
families can have sense of community. They invite clean, efficiently run, 
architecturally and aesthetically controlled neighborhoods. Resale value for 
homes in an HOA are higher because property is maintained.  
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Nevada has 2,956 HOAs, including approximately 477,000 units, and HOA 
homeowners equate to 17 percent or 18 percent of the state’s population. If 
there are two people in every home, approximately 950,000 live in HOAs. There 
are three types of HOAs: planned unit development, condominium and hotels, 
and stock co-ops. 
 
The responsibilities of living in an HOA are to abide by the governing 
documents; pay assessments on time; attend board meetings; and volunteer to 
serve as elected board members and committee members.  
 
In order for an HOA to govern itself, it needs governing documents such as 
articles of incorporation; covenants, conditions and restrictions (CC&Rs); and 
election procedures. Chapter 116 of the Nevada Revised Statutes (NRS) 
governs HOAs. The CC&Rs, rules and regulations, and design guidelines are 
tools used by management companies to assist the board of directors.  
 
Professional management companies manage approximately 2,500 of the HOAs 
in Nevada. The remaining 400 are self-managed or managed by boards of 
directors or licensed community managers. 
 
There are also supporting professionals, i.e., lawyers, certified public 
accountants, and landscaping and architectural review companies. It is actually 
big business. 
 
In December 2009, a Zogby survey showed 71 percent of the residents in 
HOAs were satisfied with their associations, 12 percent were dissatisfied and 
the remainder had issues which did not fit into those two categories. In 
addition, 70 percent are in favor of the rules; 82 percent are positive about the 
value received from the community association assessments; 87 percent oppose 
additional government regulation; and 37 percent favor mandatory licensing for 
community association managers. 
 
ALLISON COPENING (Clark County Senatorial District No. 6): 
I am here today to introduce S.B. 174. I will read from my testimony (Exhibit D). 
 
I have provided a list of the S.B. 174 Working Group members (Exhibit E) and 
request it be entered into the record.  
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MICHAEL E. BUCKLEY: 
The Common-Interest Ownership Uniform Act was the first consumer protection 
law enacted in the State.  
 
I am a member of the State Bar of Nevada, Real Property Law Section. We have 
looked at S.B. 174 in another context because the Uniform Act has been 
amended. I am also a member of the Commission for Common-Interest 
Communities and Condominium Hotels (CICCH). A group of people met before 
Session to compile solutions. We had input from different groups and people. 
An explanation of the proposed changes, section by section of the bill, is 
in (Exhibit F).  
 
Section 1, page 4, of S.B. 174 would allow an appeal to the CICCH from a 
ruling of the Real Estate Division (RED). The main issue with HOAs is to have an 
easy, inexpensive way to resolve disputes. The CICCH is comprised of 
seven members—three homeowner representatives, an accountant, an attorney, 
a developer and a manager. All of the meetings are public, and public comment 
is allowed. A homeowner can go to the CICCH with a complaint. There has 
been discussion that issues appealed to the CICCH need to be fine-tuned. 
Sections 2 through 7 are procedural issues. The substance is in section 1. 
 
Section 2, page 4, proposes not permitting cumulative voting. Smaller 
associations are concerned cumulative voting would permit a small group to 
take over an association. Cumulative voting may benefit larger associations; you 
need to draw a line rather than eliminate all cumulative voting.  
 
Section 3, page 6, became law in 2009. Nevada Revised Statute 116.310312 
addresses the fact homes were abandoned, foreclosed upon and falling into 
disrepair. This section allows the association to maintain an abandoned or 
foreclosed property. The costs expended by the association are a superpriority 
lien against the property. The Uniform Common Interest Ownership Act was 
adopted wherein, if a first mortgage holder forecloses on a common-interest 
community (CIC) unit, the association can be paid six months of the dues owed, 
which is called superpriority. This was expanded to nine months, except 
for condominiums.  
 
On page 6, section 3 addresses the removal or abatement of a public nuisance 
on the exterior of the unit which “adversely affects the use and enjoyment of 
any nearby unit.”  
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On page 8, section 4 changes the mailing of ballots on an election to save the 
association money. A CIC can consist of three to thousands of units. This 
language clarifies if the people nominated are equal to or not more than the 
board spaces which are open, those people are elected. The proposed 
amendment in section 3, subsection 5, paragraph (a) states if this situation 
applied, the association could not have an election. We would change the words 
“must not” to “shall not be required to.” 
 
On page 9, section 5, paragraph (b), the change states that the nominees will 
become duly elected members at the next regular board meeting. 
 
On page 11, section 3, subsection 10 is cumulative voting. That may need to 
be clarified by limiting it to certain-size associations. 
 
On page 12, section 5 needs to be in conjunction with section 7; although 
chapter 116 is uniform law, it has been amended many times. Section 7 states 
how to call a special meeting of the homeowners. Section 5 removes provisions 
from section 7 and puts them into section 5. This gives the owners the ability 
to call for a removal election, not the board or the president. Section 5, 
subsection 1, paragraph (a) clarifies the number of votes. In the statute, if an 
HOA had 100 members, you only needed a majority of 35 and 18 people could 
remove a member of the board. The new language restores the provision that at 
least 35 percent of the membership must vote for removal. 
 
On page 14, section 5, subsection 4 is moved to section 18 on the bottom of 
page 33 and the top of page 34. Section 6 amends NRS 116.31073. The 
concern was from municipalities where if a wall or security wall was boarding a 
street and an association, the city was not responsible. The CICCH had 
meetings to understand what a security wall is. There can be a wall between a 
street and the association, referred to as a perimeter wall; a wall between 
two homes; a wall around a common area inside the project; or a wall along the 
street inside a project. The person whose property contains the wall assumes 
responsibility, unless the government has accepted the responsibility, the wall 
has been damaged by a third party or the CC&Rs provide otherwise. 
Clark County suggests that where subsection 1 references “governmental entity 
has accepted responsibility,” the agreement be in writing (Exhibit G).  
 
On page 16, section 7, subsection 3, paragraph (a) is a change which appears 
throughout S.B. 174. The law states an owner should be provided copies of the 
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minutes in electronic format at no charge. Some owners want a compact disc 
(CD) or a copy of the audiotape of a meeting. The intent was if there is a cost 
to the association, there should be a cost to the owner. But the intent of 
electronic format was intended as e-mail and PDF attachments. 
 
On page 17, section 7, subsection 6 is the same change, to clarify e-mail rather 
than a CD or other format.  
 
On page 18, section 8 defines an executive session and also states that an 
executive session does not require notification to unit owners. 
 
On page 19, section 4, subsection 5 allows the association to make deliveries 
by e-mail. Paragraph (a) changes electronic format to e-mail. Page 20 is the 
same change. 
 
On page 21, section 9 describes what can be discussed in executive session 
and subsection 3, paragraph (b) adds the board be permitted to discuss the 
professional competence or misconduct of a vendor. The board cannot act on a 
failure or change the contract in executive session; that needs to be discussed 
in an open meeting. There is a suggestion to delete the reference to “or physical 
or mental health” from paragraph (b). Paragraphs (d) and (e) may be repetitive. 
 
On page 23, section 10, subsection 1, paragraph (c) requires the association to 
provide crime insurance. Section 11, section 1 requires the association maintain 
its funds with an institution insured by the Federal Deposit Insurance 
Corporation, the National Credit Union Share Insurance Fund or the Securities 
Investor Protection Corporation.  
 
On page 24, subsection 2 permits associations to have cash on hand.  
 
On page 25, section 12, subsection 3 states assessments have to bear interest. 
The change is intended to say they “may” bear interest, not “have” to 
bear interest. 
 
On page 26, section 12, subsection 6 may need to be rewritten. If a person in 
the community causes damage to the common elements, the person should be 
responsible. This would include not only the unit owner but the unit owner’s 
tenants or guests. Subparagraph (b) states the person who created the harm is 
also responsible for legal fees and costs.  
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On page 27, section 13, subsection 1, paragraph (b), subparagraph (2), the 
word “necessary” is deleted. In subparagraph (3), “special” is replaced with 
“reserve.” This clarifies it refers only to those reserves. Some associations refer 
to special assessments as an assessment for a violation. An association has the 
ability to fund its reserves or make an assessment against an owner without 
approval from the owner, but only for reserves. 
 
On page 28, section 13, subsection 4, paragraph (a) clarifies the need to send 
owners the investment policy as well as the collection policy. Section 14 
addresses how an association pays money and requires two signatures, but 
there are exceptions. If there is more than $10,000 to be paid to the State, you 
have to pay by wire transfer. This would permit the transfer. This also permits 
transfers to the United States Government for taxes and payment to 
certain vendors. 
 
On page 29, section 14, subsection 3, paragraph (e), subparagraphs (1) through 
(3) are requirements designed to safeguard the electronic transfers. Section 15, 
subsection 1 defines anything the association charges a lien on the property. If 
the first mortgage forecloses, all association’s liens are wiped out except the 
superpriority, which protects the association.  
 
On page 30, section 15 would allow the collection costs to be part of the 
superpriority lien. In December 2010, the CICCH approved a proposed 
regulation that clarified what are reasonable collection costs, which is stalled 
because of the moratorium on new regulations. The CICCH determined what are 
reasonable fees and costs. In the comment to a change in 2008, the Uniform 
Law Commissioners stated the 2008 change was approved by the Foreclosure 
Prevention and Mortgage Assistance (Fannie Mae) program. I have been told 
that adding collection costs to the superpriority violates Fannie Mae, but when 
I looked at the Fannie Mae guidelines, that was not the case. Nevada has the 
concept of reasonable collection costs, which is another safeguard. 
Subsection 6 clarifies actions “against a unit’s owner.”  
 
On page 31, section 16, subsection 1 makes the executive board, a member of 
the board or manager liable for retaliatory action against a unit owner. The 
intent of subsection 2 was to provide protection for board members against 
threats and retaliation by a unit’s owners.  
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On page 32, section 17 is a technical correction to clarify reserve assessments, 
not special assessments. 
 
On page 33, section 18 defines punitive damages.  
 
On page 34, section 18, subsection 4, paragraph (d) should be deleted, as this 
would apply to the community manager and that was not the intent. It is 
intended to cover the volunteers who work for the HOA. 
 
On page 35, section 19, subsection 1, paragraph (b), the reference to bond 
is removed. 
 
On page 36, section 20 clarifies provisions regarding regulations on 
management contracts.  
 
On page 37, section 20, subsection 1, paragraph (g) requires provisions 
for indemnity. Paragraph (k), subparagraph (1) defines it is not the 
manager’s funds, but the association’s funds. Subparagraphs (1) through (4) 
define insurance. Paragraph (l) is a technical correction to delete “include 
provisions for dispute resolution.” It also conflicts with the provisions in 
subsection 2, paragraph (a) defining mandatory arbitration. 
 
On page 38, section 20, subsection 2, paragraph (b) permits management to 
obtain contracts to provide indemnification for the manager. The reference to 
Title 7 of the NRS is to the corporate statutes, which say indemnification is not 
appropriate where the wrongdoer is negligent. Subsection 6 defines managers 
who only have electronic records. When there is a change in manager, the new 
manager can obtain and have access to those records without receiving a 
password from the previous manager. 
 
On page 39, section 21 refers to NRS 116A, community managers (CMs).  
 
On page 40, section 21, subsection 12 clarifies the board invests funds, 
although the CM can do things on behalf of board members who make 
those decisions. 
 
On page 41, section 22 amends NRS 76.020 and defines “business.” The 
business law tax was enacted to exempt nonprofits under NRS 82, under which 

6/27/2016 1:39:01 PMCTADD0636



Senate Committee on Judiciary 
February 24, 2011 
Page 9 
 
most associations are incorporated. This would also add NRS 81 because some 
associations are incorporated under that chapter.  
 
On page 42, section 23 amends NRS 76.100 to further define business. 
 
JOHN LEACH: 
I am in favor of S.B. 174. I agree with Mr. Watkins, Senator Copening and 
Mr. Buckley. The comments Mr. Buckley made regarding Exhibit F breaks down 
into two categories, i.e., enhanced due process in section 1 giving the 
association owner the opportunity to come before the Commission, and the 
sections that provide cost-savings to HOAs and thereby the homeowners. 
Clarification in the statutes is also key.  
 
CHAIR WIENER: 
Mr. Buckley, when the Commission met with the Real Estate Division, were 
members going to address the safety issue for the unit owners 
and management? 
 
MR. BUCKLEY: 
We discussed if a crime is committed, it need not be added to NRS 116. 
But there needs to be protection of retaliation against board members. 
 
MARK COOLMAN (Western Risk Insurance): 
I am in favor of S.B. 174. Five major insurance markets provide coverage for 
HOAs, and all of them provide the endorsements free of charge. The way 
sections 10 and 20 are rewritten, the cost of insurance would be favorable. 
Homeowners’ associations would have the largest amount of availability, and 
the cost would be less than both of them maintaining half the insurance 
coverage. First of all, you would disclose who does what, and second, you 
would go out to market and obtain the best available price and coverage. 
 
Section 16 defines the need for protection of board members. In the last several 
years, I had four claims where a board member or president had cars, houses or 
other personal property destroyed, generally after board meetings or 
controversial activities within the association.  
 
PAMELA SCOTT: 
Section 15 talks about superpriority and reasonable collection costs. Banks are 
taking from 18 months to 24 months to complete the foreclosure process on 
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property, causing the superpriority liens and the need for collection costs. 
Homeowners have stopped paying their assessments prior to the bank’s 
foreclosure action. If the homeowner stops paying the association, the 
association puts a lien on the property before the bank starts the foreclosure 
process. If the bank is not moving forward, it forces the association to move 
forward with the lien, which adds another step and fees. The association does 
not receive the funds and are writing off years of common assessment to bad 
debt. It is money which condominium and smaller associations need; they do 
not have the numbers to spread the debt around. It is important the associations 
receive their collection costs.  
 
The key is the regulation, which has not been adopted because of the 
moratorium. Senator Copening has a bill that spells out reasonable collection 
costs. It is important to include reasonable collection costs for superpriority 
for HOAs.  
 
GARRETT GORDON (Southern Highlands Community Association, Olympia Group): 
Southern Highlands Community Association is a large association with over 
7,000 rooftops, approximately 25,000 residents. Many of these issues are 
unique to large associations.  
 
ANGELA ROCK (President, Olympia Management Services): 
I am the president of Olympia Services, which manages Southern Highlands 
Community Association. We have submitted a list of clarifications (Exhibit H) on 
sections 1, 2, 4, 14 and 16. We have additional comments and questions on 
section 10 as it relates to insurance. Unique situations apply to smaller 
communities compared to large associations. Both have important issues 
and needs. 
 
CHAIR WIENER: 
Could you give us an idea of the budget and management challenges you have 
with a large association? 
 
MS. ROCK: 
When you have 25,000 homeowners and they disagree, a great number of 
groups are involved. This is a complex financial issue, with large amounts of 
money involved, and there needs to be protection, which S.B. 174 
accomplishes. Homeowners volunteer their time to run a multimillion dollar 
corporation, which I point out in Exhibit H. 
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Last week, auditing issues were addressed in smaller associations. Cumulative 
voting can be an issue in a smaller association while in a larger community, it 
allows smaller subassociations to have a voice. We have some subassociations 
in our community with approximately 30 to 40 homes, compared to other 
subassociations that have 720 homes. It is a necessary tool for larger 
communities to allow smaller masses to have a voice. These are some issues 
which can be vetted through the process. 
 
DONALD SCHAEFER (Sun City Aliante): 
I am a homeowner in Sun City Aliante, an age-qualified community consisting of 
2,028 homes. I am here today representing Sun City Aliante exclusively.  
 
Homeowners own the association, which the board manages. Being transparent 
with disclosures—where money is invested, how it is invested, how collections 
are made and when someone is turned over to collections—makes board 
management clear to the homeowners. 
 
On page 9, section 4, subsection 5, paragraphs (b) and (c) have not been 
addressed. In Sun City Summerlin, the process begins with nominations in 
January, as its fiscal year runs from July 1 through June 30. The homeowners 
have 30 days to nominate someone and the nominee to turn in a resume, etc. In 
another 30 days, the ballots are printed and sent to the homeowners. At the 
annual meeting in May, a candidate forum and open voting are held. At end of 
the board meeting, the winners are announced, the meeting is recessed and the 
board is reorganized. The board then has a meeting to elect the president, 
secretary, et cetera. 
 
If S.B. 174 passes with no changes, the above section states: “the nominated 
candidates shall be deemed to be duly elected to the executive board.” If this 
was the case, at the end of January if there were three people running for 
three positions, they would be elected to the board on the second Wednesday 
of February. You have shortened the term of the existing board and lengthened 
the term of the incoming board. It is not a major issue for those associations 
that have a two-year term, but for those associations that have a three-year 
term, the board would be in violation of the three-year maximum limit. That 
term would be exceeded by two to three months. 
 
The Sun City Summerlin board suggests the language in paragraph (b) be 
changed to say elected board members would take their seats at the conclusion 
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of the current board term. This is consistent with how State officials are 
elected. They are elected in November and seated in January.  
 
JONATHAN FRIEDRICH: 
I will read from my testimony (Exhibit I). 
 
When you buy a home in an HOA, you sign a contract. When the State changes 
the terms or supersedes the contract, there is no approval by one party—the 
homeowner. It is a contract.  
 
Mr. Watkins stated 71 percent of the homeowners are satisfied; what about the 
other 29 percent? Based upon Mr. Watkins’ numbers, he stated 950,000 people 
live in HOAs. If you multiply that times the 29 percent who are not happy, that 
makes 275,000 people in this State who are not happy with their HOA. 
 
Mr. Buckley referenced the item on electronic format. I received a complaint 
from a homeowner whose CM wanted $25 for a CD. We need regulations. 
 
On page 4, section 1, subsections 1 through 7 can be used as a tool by the 
HOA attorneys to charge high attorney fees, which the association will pay. 
Then, the association attempts to recoup those fees using NRS 116.3115, 
subsection 6, which forces the homeowner to pay the attorney fees. It can also 
be used by the homeowner who wants to appeal a RED decision to the CICCH. 
Either way, the Commission will become inundated with appeals. If these 
appeals are considered civil actions, NRS 116.31088 requires notice to all 
homeowners. This will prove costly to everybody. 
 
The new law extends the removal of board members to 120 days, four months. 
If you have bad board members, you want them off the board as soon 
as possible. 
 
I am in favor of criminal insurance, but the HOA should pick up the cost. That is 
a cost of doing business by the CM. 
 
RANA GOODMAN: 
I have previously submitted my comments (Exhibit J); I will not read them. 
However, I have additional comments regarding Mr. Watkins’ statements about 
HOAs and how they are established. He is describing a utopia. When most of us 
buy a home in an HOA community, we buy it with the same idea; we want to 

6/27/2016 1:39:01 PMCTADD0640

http://www.leg.state.nv.us/Session/76th2011/Exhibits/Senate/JUD/SJUD257I.pdf�
http://www.leg.state.nv.us/Session/76th2011/Exhibits/Senate/JUD/SJUD257J.pdf�


Senate Committee on Judiciary 
February 24, 2011 
Page 13 
 
live in a nice community. In that respect, I agree with him. The problem is the 
people who govern the HOA. You are at the mercy of your board of directors. If 
you have a resident-friendly board, you have what you want. The problem is 
many HOAs are run by bully boards; it is a fact of life, and the complaints 
prove that. 
 
In Southern Highlands Community Association and Sun City Anthem, there are 
7,144 homes with 11,000-plus residents who are retired with no children. The 
biggest majority of those residents suffer from a bad case of apathy. They do 
not care—they want to play golf, live a fabulous retired life, and more power to 
them. I would argue that 71 percent are happy; a big portion are not happy, not 
with the association. The look of the association is beautiful, but the residents 
are not happy with those who govern the HOA.  
 
I ask you to choose how you coin your words in S.B. 174. For example, on 
page 18, section 8, subsection 2, paragraph (b), you use the term, “if the 
association offers.” It is too soft; I would suggest it be changed to “the board 
shall offer.” When you say, “if the association offers to send notice by 
electronic mail” and you have a bad board, it can say, no, we are not going to 
do that. There is nothing a resident can do because the law gives the board 
an out. 
 
On page 21, section 9, subsection 3, in paragraph (b), you use the term 
“misconduct.” How do you define misconduct? Several years ago, a resident in 
my community physically assaulted someone by knocking that person down; 
that is misconduct. There are other cases where someone asks for documents 
and the board did not want to give them. Because the attorney deemed it 
misconduct, he fined the person, used the paragraph which deals with 
community expenses and charged the homeowner $8,000 in legal fees. That 
word needs to be changed and further defined; it is too loose. Misconduct is 
when my child mouths off to me. What we need from you, our Legislators, is a 
way the homeowners can hold their boards accountable. It is not the HOA per 
se, it is people governing the HOA. Our first line of governance is our board, but 
our line of reason is you. If we have ambiguous terms in the law, where do 
we go? 
 
If residents are retaliated against by the board, they go to the Office of the 
Ombudsman for Owners in Common-Interest Communities and Condominium 
Hotels and wait for at least three months. Then they take it to RED, and it goes 
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into mandatory arbitration. If this law passes as is, a resident is deemed to 
retaliate against board members by having an argument with them or whatever 
the board deems is retaliation against them. The board can do anything it 
wants. I quote my board president in testimony last week to you: “This board 
can do whatever we want.” 
 
CHRIS FERRARI (Concerned Homeowner Association Members Political 

Action Committee): 
Concerned Homeowner Association Members Political Action Committee 
(CHAMP) is a broad-based coalition of homeowners, consumer credit 
counselors, labor union members, minority chambers of commerce, National 
Association for the Advancement of Colored People, legal aid organizations, real 
estate agents, builders and numerous others. For clarification, we are not 
anti-HOA. Our primary concern is to ensure when fees are assessed based on 
nonpayment of assessments, the money goes to fix the communities and keep 
them maintained for their residents. 
 
I am not in opposition to S.B. 174 but have concerns in opposition to 
sections 12 and 15. Based on Mr. Buckley’s comments in section 12, 
subsection 6 alleviates our concerns in section 12, so I will focus on section 15. 
 
After a home is foreclosed upon, the Fannie Mae program will pay up to 
six months of back due HOA assessments for common expenses. That amount 
may include collection fees, but no more than that. This is a discrepancy that 
we have with the comments made by Mr. Buckley and is evidenced on page 1 
of our handout (Exhibit K), in the bottom two right-hand boxes. We have also 
had conversations with Fannie Mae and Federal Home Loan Mortgage 
Corporation’s (Freddie Mac) counsel to confirm this. 
 
The HOAs have the ability to foreclose for past due assessments through 
Nevada’s nonjudicial foreclosure process. Prior to foreclosure, an HOA resident 
who missed payments is turned over to an HOA’s collection or management 
company in less than two months. This is referred to as “imaginary fees.” We 
all know someone who has been impacted by these egregious fees. 
 
Page 2 of Exhibit K shows a sample payoff demand from an HOA collector, who 
supports S.B. 174, for services purportedly rendered to collect past due 
assessments. While it contains many of the imaginary fees—it is not unique—it 
is the norm. In this particular example, page 3 shows the two past due 
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assessments are each in the amount of $39.12 for a total amount owed of 
$78.24. How much would the demand letter be based upon? $3,322.24. To be 
fair, in this example we will deduct the demand and transfer fees from the total, 
as these are relevant charges. The new total is just under $3,000. The past due 
amount is $78, and we are talking about almost $3,000; that is the core of our 
argument. That means 2.7 percent of the money demanded will find its way to 
the HOA, and 97.3 percent will go to the collector. Who is winning in this 
situation? The money is not going back to the HOA to fix the issues. 
 
Page 4 of Exhibit K shows a demand issued via e-mail at 9:08 a.m. for payment 
by 1 p.m. that same day. I doubt whether any one of us who received such a 
demand this morning would be able to pay it by 1 p.m. Because the four-hour 
demand was not met, the fee went up $2,000, a $2,000 fee increase in 
four hours. The money is not going back to the HOA to fix the problem. 
 
In Exhibit K, page 10, in contrast—Fannie Mae and Freddie Mac’s nonjudicial 
foreclosure pays $600 for the same process and completes the foreclosure, 
unlike the previous examples.  
 
One of the members of Senator Copening’s Working Group testified in previous 
Legislative Sessions that from the thousands of files opened by an HOA 
collection company, only two homes were foreclosed upon. This seems fairly 
consistent in the process, but the question is: why are those notices sent? 
 
In closing, S.B. 174, sections 12 and 15 make it harder for families in Nevada 
to buy or sell a home and easier for their HOA collection companies to do 
business as usual. 
 
SENATOR BREEDEN: 
Mr. Friedrich, you mentioned homeowners contact you. Are you an advocate, 
but not with an organization? 
 
MR. FRIEDRICH: 
Through personal disputes with my HOA and having been run through the mill, 
I have become an advocate for unhappy homeowners. I will be glad to share my 
binder with anyone who would like to see it. These are complaints e-mailed to 
me by unhappy homeowners that range from, “I have a jungle gym in my 
backyard, and they want me to take it down” to “the color of my driveway 
paint does not match the exact shade I submitted.” There is no organization, 
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just a group of people trying to fight for homeowners’ rights and level the 
playing field. 
 
SENATOR GUSTAVSON: 
Mr. Ferrari, on the exorbitant fees people are being charged; if Fannie Mae or 
Freddie Mac will not pay these fees, who will? 
 
MR. FERRARI: 
That is a great question, one of which all of you are concerned. What typically 
happens is a superpriority lien, which is in section 15, incorporating more fees 
under superpriority. As many real estate agents or others can tell you, that lien 
is stuck on the house regardless of who owns it. When the next buyers 
purchase the home, they will not find out how much the fees are until the end 
of the process through a demand letter to the collection agency. We found in 
numerous examples, including the consumer credit counselors, when people buy 
homes, their federal loans are approved, but they cannot finance the lien 
amount. That is stopping real estate transactions throughout the State, making 
it a larger issue. Until we rid the excess inventory in the market, people cannot 
start building again and those homes will not transact. 
 
SENATOR BREEDEN: 
If this is a bank-owned home, why are buyers not responsible for paying 
those fees? 
 
MR. FERRARI: 
I will defer that question to Mr. Buckley, a real estate agent or attorney from 
CHAMP to answer the question. 
 
SENATOR COPENING: 
There is a collections bill which will mirror the CICCH’s regulations not on hold. 
We wanted to codify it into law to ensure these egregious fees to a homeowner 
do not happen again. The fees would be capped at under $2,000 and only 
one letter will be sent. There would be limits on how much could be charged to 
write a letter, maybe $50 for the time it took to generate it. 
 
Someone has to pay those collection costs when there is a foreclosure. Right 
now, in my bill and in the collections bill, superpriority will be given to collection 
costs because it is a cost of the association. In many cases, HOAs have paid 
those costs when contracted with a collections agency. In some situations, they 
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paid every month, and two years down the road, the home forecloses. There 
may be the maximum $2,000 collection fee. If the assessments were $100 for 
nine months, the association receives $900 and could also be owed those fees. 
It is my understanding CHAMP believes those costs should pass on to all 
homeowners of the association. In that case, one person’s bad debt, or several 
in an association, would be passed on to all homeowners. If it is not passed on 
and the bank owns the unit, it would pay—or the investors would pay. Investors 
could recoup when they flip the home, or the debt would be paid by the new 
homeowner. If we remove superpriority, who should pay those collection costs? 
 
MR. FERRARI: 
This is an issue impacting folks; it is a unique issue because we agree with the 
cap. We will work with you and try to pass a bill we believe is reasonable and 
benefits all parties. When working with folks, i.e., legal aid centers all the way 
to bankers, there is a middle ground. It is not in the best interests of HOA 
residents to pay exorbitant fees without getting additional money. We look 
forward to working with you on the collections bill. 
 
JOSEPH EATON (Concerned Homeowner Association Members Political 

Action Committee): 
Superpriority fees are not paid by the purchaser who acquires the property from 
the bank if the bank is the successful bidder at a nonjudicial foreclosure sale. 
Those fees are paid by investors. Given the amendments proposed, those fees 
would be included in superpriority. The payment would be shifted from the 
community members to the general public as a whole. That is who will pick up 
those costs in the context of a foreclosure. Those fees have to be paid by the 
bank when the bank takes title to the property—or an investor when the 
investor takes title. This is not a case where a delinquent homeowner steps up 
and pays the fees. This is not a question of shifting the cost to someone who 
should have borne the cost. It is whether the people who could exercise 
restraint over the collectors and who enter into those contracts are going to be 
forced to bear the costs. When they do not, the costs shift to the public as a 
whole. Members of the community are in a much better position to exercise 
restraint over the collectors they retain. 
 
SENATOR COPENING: 
Collection costs are a part of the superpriority; you want that removed. We 
know it is happening because when investors or homeowners buy homes, they 
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are responsible for the superpriority. Those collection costs are paid to the 
collection companies.  
 
MR. EATON: 
There is litigation pending. This is not a settled question at this point. 
 
SENATOR KIHUEN: 
Mr. Friedrich, how long did it take you to accumulate the complaints in your 
binder? Are these from this January or the past few years? 
 
MR. FRIEDRICH: 
These have been forwarded to me by different people in less than a year. I will 
get the binder to each of you. It is broken down into three sections: the 
arbitration trap mandated under NRS 38 and 116, fines levied by associations 
against homeowners, and collection fees. In one case, a 78-year-old lady almost 
lost her home on two issues: Over $6,000 in fines for dead grass on her front 
lawn and delinquent association fees where she thought she was current and 
was not. I attribute this to her age and not being on top of the situation. 
 
ELLEN SPIEGEL (Ex-Assemblywoman): 
I will read from my written testimony (Exhibit L). 
 
KAY DWYER: 
I am a homeowner, resident and former board member of a large CIC. I am in 
support of S.B. 174.  
 
There are many issues in sections of this bill, but I will limit my comments to 
section 16, subsection 3. This section addresses the issue of harassment and 
interference with the performance of duties of board members, managers and 
staff. You have received testimony where multiple complaints, 60 to 80, were 
filed in a large association at a cost of more than $38,000 to the association. 
None of these complaints resulted in fines or serious charges of wrongdoing. 
Most of the complaints resulted in either no action or were deemed 
unwarranted. Some complaints are still open and unresolved. These multiple and 
numerous complaints were filed by the same people over and over again. These 
complaints were made by fewer than a dozen people out of a population of 
14,000 in a community of over 7,000 homes. There are probably 13,900 
people who are happy with their association. Board members, managers, staff 
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and professional associates have been targeted by this very small, vocal group. 
This is not a unique situation as the recent negative publicity has shown.  
 
Please support S.B. 174 and retain the authority of boards, managers and staff 
to perform their duties without harassment. This association is responsible for 
administering the business of the corporation, representing thousands of 
residents, and is accountable for millions of dollars in budget decisions, reserve 
issues, and maintenance and upkeep of many millions of resident dollars in 
assets. The association is responsible for over 250,000 square feet of 
recreational facilities that accommodate the lifestyle of the 14,000 residents. 
The HOA and other responsible, diligent volunteers, board members, managers 
and staff must be allowed to conduct the business of their communities. There 
are remedies in place for those associations and managers who violate their 
positions and duties.  
 
JAN PORTER (Sage Creek Homeowners’ Association): 
I support S.B. 174. I am a homeowner and member of the board of the 
230 homes in Sage Creek Homeowners’ Association. I served as the 
homeowner representative on the Commission for Common-Interest 
Communities and Condominium Hotels. I serve as general manager for Peccole 
Ranch Association.  
 
Our small association met last night and discussed a number of the different 
items in this bill. We need to ask how many of these complaints have gone 
before the CICCH. How many complaints has the Office of the Ombudsman 
received? What kind of validity do the complaints have, and have they followed 
the process? One of the most important things is education. Education helps the 
homeowners as well as the board members serve their communities better. 
 
GARY SOLOMON (Professor, College of Southern Nevada): 
I am a psychology professor at the College of Southern Nevada, am tenured, an 
expert witness, a published author and psychotherapist. 
 
My concern is that HOAs are doing damage to their residents, a syndrome 
which I have identified as HOA Syndrome, somewhat similar to post-traumatic 
stress disorder. People living in HOAs are experiencing a wide range of 
psychiatric conditions. There are people who are becoming ill; people who are 
dying. I personally, at my own expense, placed a billboard on Boulder Highway 
warning people not to move into HOAs. It is so far out of hand that an HOA is 
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now mimicking a concentration camp, an actual neighborhood ghetto. People on 
the HOA boards have taken the roles as Capos, defined as individuals who hurt 
other individuals at no charge.  
 
The master community is an absolute abomination. To refer to one as a 
“master” is an archaic term which was used against women and blacks. Now 
we are using it against homeowners.  
 
At the top of the food chain come the collection companies. I refer to them 
collectively as a cartel. The HOA boards, the management companies and the 
collection companies operate as cartel consortiums. Unlike drug cartels, the 
HOAs supply nothing, no drugs, nothing, except harm and pain. As a health 
care professional, I am now putting the entire State on notice, you need to stop 
this now. Not only should this bill not be passed for health reasons, but what 
has been passed needs to be undone.  
 
I have put individual board members and management companies on notice. 
I will continue to do so at my own expense until this stops. If we do not stop 
this now, you are going to see people killed and houses burned down because 
the owners feel powerless over their own situations.  
 
TIM STEBBINS: 
I will read from my written testimony (Exhibit M). 
 
I urge the wording in section 8, subsection 5 be changed so it is not mandatory 
that the only way one can receive information about agendas, etc., is by e-mail. 
It should be optional. Maybe in another generation everybody will be up to 
speed on computers, but we are not there yet. 
 
I support the comments made by Ms. Goodman earlier.  
 
NORMAN MCCULLOUGH: 
I agree with Mr. Stebbins’ testimony. There are parts of S.B. 174 I am for, but 
there are parts I dislike, and dislike is a kind word. You need a third option such 
as, “disagree with parts.” I have submitted a three-page statement with 
four exhibits (Exhibit N).  
 
I will read from my written testimony (Exhibit O). 
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KEVIN WALLACE (Community Association Managers Executive Organization, Inc.): 
I represent the Community Association Managers Executive Officers (CAMEO), 
which collectively manages 250,000 doors in the State. I was also the president 
of RMI Management and received hundreds of e-mails regarding the issues we 
are talking about today; most of them are in favor of S.B. 174. CAMEO 
supports this bill with the changes noted by the sponsors.  
 
We want to clarify a few issues. Section 15 is a policy issue. There will be 
collection costs accrued to collect a homeowner’s debt, but the issue is who 
should pay the costs. Is it going to be the homeowner who pays the costs, or 
under CHAMP’s suggestion, the guilty party or delinquent party? We support 
the bill regarding collections and reasonable fees. 
 
We are a Fannie Mae representative in this State. Fannie Mae and banks pay 
liens. Fannie Mae has offered to pay more than legally required. The agency’s 
concerns are that associations in this State are financially strapped. If the 
troubled associations need help, it has offered to lend a hand. 
 
PAUL P. TERRY, JR. (Community Associations Institute): 
I am a member of the board of the Community Associations Institute (CAI) and 
a member of the CAI Legislative Action Committee. In the interest of full 
disclosure, I am also a practicing attorney in the HOA area and my law firm, 
Angius & Terry, operates a licensed collection agency. 
 
I am here on behalf of CAI, which is in full support of S.B. 174. Unlike the bills 
in past years based largely on anecdotal information, this is the first bill where 
all stakeholders have been brought together in a thoughtful and collaborative 
approach. We understand there needs to be language change, but overall, the 
bill is the way the legislative process should work. 
 
BILL UFFELMAN (President and CEO, Nevada Bankers Association): 
The Association supports S.B. 174. The concerns we have are sections 12 and 
15, the collection cost issues. There is a companion bill coming forward, and 
the more closely we can link the bills together, the better. Perhaps we need to 
ensure the collections bill reflects the discussions we had over the interim. 
Everything is tied together, so everyone knows the rules, the rights of the HOAs 
and the obligations of the purchaser at foreclosure sales. Be it known, I am also 
the neighborhood representative for Chardonnay Hills in Summerlin. 
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SENATOR MCGINNESS: 
Are these collection fees unique to Nevada, or are they across the 
United States? 
 
MR. UFFELMAN: 
Collection fees are common. I was president of my HOA when I lived in Virginia. 
We had a little … 
 
SENATOR MCGINNESS: 
I am referring to the collection fees in the case of the unpaid assessments for 
$39.12 for two months, but the total came to $3,000. 
 
MR. UFFELMAN: 
I cannot speak to the amounts, but the concept, yes. 
 
MR. TERRY: 
I operate a collection agency in both Nevada and California. The amounts are 
consistent between the two states. The issue is not the amount of collection 
costs because whatever the costs are, they are fixed. They are fixed regardless 
of whether the assessment owed is $10 or $1,000. The steps you go through 
to comply with the statutory process are always the same. 
 
SENATOR MCGINNESS: 
There was an exhibit presented today where the notice was sent out at 9 a.m. 
to be paid by 1 p.m. 
 
MR. TERRY: 
That situation is not common. Circumstances arise where homeowners ignore 
the collection process until the foreclosure sale is scheduled to take place. They 
call our office at 9 a.m. and say we do not want the foreclosure sale to go 
forward. We may send them a communication which says you have a very short 
period of time to produce the money. It is not because they received the notice 
for the first time at 9 a.m. before the foreclosure sale; it is because they ignored 
the entire collection process until 9 a.m. before the foreclosure sale.  
 
CHAIR WIENER: 
We have a stand-alone bill on collections where we go into more depth on 
this issue. 
 

6/27/2016 1:39:01 PMCTADD0650



Senate Committee on Judiciary 
February 24, 2011 
Page 23 
 
SENATOR MCGINNESS: 
I hope we do not lose this because it is in a separate bill.  
 
CHAIR WIENER: 
We will make sure everything is covered. That is why we are waiting on this bill 
until the end. 
 
SENATOR MCGINNESS: 
I hope we do not leave it to “reasonable” because it does not seem 
“reasonable” is getting it accomplished. 
 
GAIL J. ANDERSON (Administrator, Real Estate Division, Department of Business 

and Industry): 
I will address section 1, where it states “any person who is aggrieved,” then it 
lists a number of items, i.e., letter of instruction, advisory opinion, declaratory 
order or any other written decision which the person has received. The Real 
Estate Division issues many written documents, closing letters, responses to 
constituents and attorneys, and delinquency notices regarding delinquent 
registrations. If this section means to propose any written document issued by 
the Division under this program is subject to appeal by a recipient or possibly 
someone affected by it, it is going to create an arduous process for anything to 
be done and finalized. That letter could be presented as an appeal to the 
Commission, and then it comes to what?  
 
Under the law, an investigative file is confidential. This poses some legal and 
procedural issues to be considered for a closing of an unsubstantiated case of 
complaint for nonjurisdiction. A complainant receives a closing letter on a 
complaint filed and investigated by the Division and then presents this closing 
letter in appeal to the Commission. The party who comes before the 
Commission says, here is my letter and I am aggrieved by it, but there is not 
much the Division can do. We have conducted an investigation under 
NRS 233B, which is notification of an opening letter, an opportunity to respond, 
and a request to provide us with an answer that might take care of the issue. 
The contents of that investigation are confidential. Outside the process of 
NRS 233B, I do not see how the Division could defend an appeal made to the 
Commission on the basis of our investigation. 
 
Under NRS 233B, a notice of complaint and hearing has to be offered. The 
production of documents used in the State’s prosecution and presentation of 
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evidence to support an alleged violation of law are all part of that process. 
I strongly oppose this procedure being offered to a licensee under the 
jurisdiction of RED. This provision is in NRS 116, not NRS 116A. 
 
It is a conflict for the Commission to act as an investigative body and a judicial 
body on the same matter. I do not see how it would work in an appeal process. 
 
Since a complaint and notice of hearing is a document issued by RED and the 
Office of the Attorney General, does the formal notice become an appealable 
written document someone could bring to the Commission and say, I do not like 
this notice of hearing and I would like to tell you why?  
 
One suggestion is to address the needs for mediation or resolution and issues to 
be considered. If there are questions of substantive law a party wants 
considered by the Commission before a complaint has been filed, it would be 
argued before the Commission for determination of facts specific to an 
association’s issues. Those are many of the complaints filed. Homeowners say 
this is going on and we do not think it is right, or they are doing it this way 
—they being the board. 
 
The Division, and therefore the Commission, does not have jurisdiction over 
governing document disputes. I look forward to working on section 16, but 
I have jurisdictional concerns. 
 
RUTT PREMSRIRUT (Concerned Homeowner Association Members Political 

Action Committee): 
I am a director of CHAMPS. I would like to answer Senator Copening’s question 
of who is paying the majority of these liens. It is the U.S. taxpayers. You may 
see Bank of America on the title, but the bank is the servicer. The bills are being 
paid by Freddie Mac, Fannie Mae and the U.S. Department of Housing and 
Urban Development (HUD). I have liens provided by Freddie Mac’s in-house 
counsel of $3,000 (Exhibit P), $4,000 (Exhibit Q) and $7,000 (Exhibit R).  
 
In section 15, amending the superpriority lien is nothing but a scheme to raid 
the U.S. Treasury. This is a 20-year-old statute being amended that takes 
advantage of the foreclosure situation. This amendment distorts the original 
intent of six or nine months. When you add collection fees on top, it becomes 
$5,000 or $10,000, which is five to ten years of assessments. If you are a 
lender, i.e., Fannie Mae or Freddie Mac, and you want to continue lending in 
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Nevada, you have to mitigate these risks, which means pass the costs off to 
the consumer. That means higher down payments, higher mortgage insurance 
premiums and higher interest rates. 
 
I would like to ask the Senators, homeowners and HOA boards—when the 
Inspector Generals of HUD, Fannie Mae and Freddie Mac come to recover their 
millions of dollars in damages, similar to what Bank of America is doing now in 
federal court, who is going to be liable and holding the bag? I have confirmed 
this legal position with Regina Shaw, in-house counsel to Freddie Mac; 
Lisa O’Donald, Associate General Counsel of Fannie Mae; and Donna Ely, legal 
in-house counsel to the Federal Housing Finance Agency.  
 
Clark County Republic Services, Clark County Water Reclamation District and 
special improvement districts all have superpriority liens. You do not see any of 
these entities hiring a third-party collector charging $3,000, $4,000 or $5,000 
in collection fees, often four to ten times the original principal of the debt to 
collect their back due assessments. This amendment’s intent is to unjustly 
enrich a small handful of collectors. 
 
MR. EATON: 
I will clarify what happens in the context of a nonjudicial foreclosure. Previous 
comments indicated that through this process, the superpriority lien is putting 
the burden of these delinquent assessments on the homeowners who failed to 
pay those assessments. That is not the case. When we speak about the 
superpriority statute, the portion at issue is what happens after there is a 
foreclosure under a first deed of trust. Under those circumstances, a delinquent 
homeowner does not show up and offer to pay the past due assessment and 
thus avoid the bank; U.S. taxpayers or an investor does not have to pay 
those expenses. 
 
When the bank owns the property and has to clear those liens, it passes along 
those costs. We, the taxpayers, have to bail the banks out and pick up those 
costs. It is not the people in the community who did not pay those costs, it is 
the taxpayers who do not live in the community and who have no ability to 
exercise any oversight other than through their elected representatives such as 
yourselves. The collectors have contracts with associations to provide these 
services. When the members of the association can rest assured the taxpayers 
are going to pick up those burdens and the association will not have to bear 
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them, the board members have little incentive to exercise oversight over 
the collectors. 
 
The vast majority of lien amounts I have seen as an investor are due to 
collection costs. A small amount of those monies the collectors seek are passed 
on to the association to help them out. Those monies line their own pockets.  
 
A prior comment was made regarding the collection process that takes place on 
behalf of the HOA. One comment is because the banks are taking so long to 
foreclose, the HOAs have to go forward with their foreclosure process. In fact, 
they do not go forward with the process; they threaten to go forward but do 
not complete the process. There is a good reason why. If the HOAs were to go 
forward with that process, they would own the property. When they own the 
property, they would not have the lien against it and their lien would be lost. If 
their lien is lost, they are subject to the bank’s foreclosure and they are not 
going to get paid at all. Lacking a present intention to go forward violates 
federal law—the Fair Debt Collection Practices Act, which is intended to protect 
consumers and shield them from threats. To say these people are going to get 
their legal fees and collection costs and be included in the superpriority is to 
stretch this to include improper costs the collectors seek to impose for their 
own benefit, not that of the community. This is an ill-advised policy. 
 
With respect to common assessments, we are not confused to the extent the 
common assessments are composed of expenditures by the association. Our 
objection is the inclusion of collection fees and costs within common 
assessments that can be imposed exclusively against a particular unit and made  
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to survive the nonjudicial foreclosure under a bank. 
 
CHAIR WIENER: 
The meeting is adjourned at 10:54 a.m. 
 
 

RESPECTFULLY SUBMITTED: 
 
 
 

  
Judith Anker-Nissen, 
Committee Secretary 

 
 
APPROVED BY: 
 
 
 
  
Senator Valerie Wiener, Chair 
 
 
DATE:  
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EXHIBITS 
 
 

Bill  Exhibit Witness / Agency Description 
 A  Agenda 
 B  Attendance Roster 
S.B. 
174 

C Randolph Watkins Welcome to HOA 101 

S.B. 
174 

D Senator Allison Copening Written Testimony 

S.B. 
174 

E Senator Allison Copening S.B. 174 Working Group 

S.B. 
174 

F Michael E. Buckley SB 174 -Explanation 
/Section Summary 

S.B. 
174 

G Senator Allison Copening Clark County Proposed 
Amendment 

S.B. 
174 

H Angela Rock Written Testimony 

S.B. 
174 

I Jonathan Friedrich Written Testimony 

S.B. 
174 

J Rana Goodman Written Testimony 

S.B. 
174 

K Chris Ferrari Priority of Common 
Expense Assessments 

S.B. 
174 

L Ellen Spiegel Written Testimony 

S.B. 
174 

M Tim Stebbins Written Testimony 

S.B. 
174 

N Norman McCullough Written Testimony 

S.B. 
174 

O Norman McCullough Statement regarding  
S.B. 174 

S.B. 
174 

P Rutt Premsrirut Lien by Freddie Mac 
$3,140 

S.B. 
174 

Q Rutt Premsrirut Lien by Freddie Mac 
$3,962 
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S.B. 
174 

R Rutt Premsrirut Lien by Freddie Mac 
$6,788 
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Seventy-Sixth Session 
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The Committee on Judiciary Subcommittee was called to order by Chairman 
James Ohrenschall at 4:58 p.m. on Tuesday, May 17, 2011, in Room 3138 of 
the Legislative Building, 401 South Carson Street, Carson City, Nevada.  The 
meeting was videoconferenced to Room 4406 of the Grant Sawyer State 
Office Building, 555 East Washington Avenue, Las Vegas, Nevada. Copies of 
the minutes, including the Agenda (Exhibit A), the Attendance Roster 
(Exhibit B), and other substantive exhibits, are available and on file in the 
Research Library of the Legislative Counsel Bureau and on the Nevada 
Legislature's website at www.leg.state.nv.us/76th2011/committees/.  In 
addition, copies of the audio record may be purchased through the Legislative 
Counsel Bureau's Publications Office (email: publications@lcb.state.nv.us; 
telephone: 775-684-6835). 
 
COMMITTEE MEMBERS PRESENT: 

 
Assemblyman James Ohrenschall, Chairman 
Assemblyman Richard Carrillo 
Assemblyman Richard McArthur 
 

COMMITTEE MEMBERS ABSENT: 
 
None 
 

GUEST LEGISLATORS PRESENT: 
 
Assemblyman Tick Segerblom, Clark County District No. 9 
Senator Allison Copening, Clark County Senatorial District No. 6 
 

STAFF MEMBERS PRESENT: 
 
Dave Ziegler, Committee Policy Analyst 
Nick Anthony, Committee Counsel 
Nancy Davis, Committee Secretary 
Michael Smith, Committee Assistant 
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OTHERS PRESENT: 

 
Gary Lein, representing the Commission for Common-Interest 

Communities and Condominium Hotels 
Garrett Gordon, representing Southern Highlands Homeowners 

Association   
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada      
Michael Buckley, Chair, Commission for Common-Interest Communities 

and Condominium Hotels   
Michael Randolph, representing Homeowner Association Services Inc., 

Las Vegas, Nevada    
Alisa Nave, representing the Nevada Justice Association 
Eleissa Lavelle, Private Citizen, Las Vegas, Nevada  
Gail Anderson, Administrator, Real Estate Division, Department 

of Business and Industry  
Michael Joe, representing Legal Aid Center of Southern Nevada 
 

Chairman Ohrenschall: 
[Roll taken.]  Tonight we will attempt to finish our work session on the two 
remaining bills.  When we adjourned our last meeting, we were working on 
Senate Bill 204 (1st Reprint).  We will begin where we left off.   
 
Senate Bill 204 (1st Reprint):  Enacts certain amendments to the Uniform 

Common-Interest Ownership Act. (BDR 10-298) 
 
Dave Ziegler, Committee Policy Analyst: 
When we adjourned our last work session, we were on S.B. 204 (R1), 
section 45.  Perhaps we should forge through to the end and then, if necessary, 
review a few sections that were discussed earlier.   
 
Section 45 requires a homeowners' association (HOA) to maintain property, 
liability, and crime insurance subject to reasonable deductibles.   
 
[Continued to read from work session document (Exhibit C).]   
 
Chairman Ohrenschall: 
Were there any other amendments?   
 
Dave Ziegler: 
No.   
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Chairman Ohrenschall: 
I believe the Committee members received an email from Senator Copening 
about the crime insurance issue.   
 
Assemblyman Carrillo: 
I received a copy also.   
 
Senator Allison Copening, Clark County Senatorial District No. 6:  
I did not post the email to Nevada Electronic Legislative Information System 
(NELIS).  It was information that backs up the need for HOAs to carry crime 
insurance as it is the association's money that needs to be protected.  I do not 
think it stops an independent community association manager (CAM) from 
carrying whatever insurance he or she would like to carry, but because it is the 
responsibility of the association to protect its funds, it is a recommendation in 
the Uniform Common-Interest Ownership Act that crime insurance be carried.  
I believe there was a supplemental email from Mark Coolman to discuss the 
fees, which are considered to be very nominal for the type of coverage.   
 
Chairman Ohrenschall: 
Do you have any comments on the amendment proposed by Mr. Friedrich?   
 
Senator Copening:  
I would need to defer to Michael Buckley on that.  I do not have the amendment 
here.  I think it stated the manager should carry the insurance and not the 
association.   
 
Gary Lein, representing the Commission for Common-Interest Communities and 

Condominium Hotels: 
I feel that insurance is a coverage that should remain at the association level.  It 
is those funds that need to be protected and we need to make sure the 
insurance is there.  We also need to ensure the crime insurance has the 
appropriate endorsements extending to the employees of the association, its 
agents, directors, volunteers, and community manager.  For coverage up to 
$5 million of crime insurance with the appropriate endorsements, the cost 
would be approximately $3,200 per year for an association.  That is $6.40 per 
$10,000.  For a very small association with $250,000 of protection, the annual 
cost would be $582 per year, or $23.28 per $10,000.  We feel that is a 
reasonable price to pay to know that the funds of the association are protected.  
As it relates to the cap, we had proposed this language so that it would be in 
sequence with the mortgage guidelines from Fannie Mae and Freddie Mac, in 
that there is currently no cap in those federal mortgage guidelines.   
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As a Commission, we had heard a case in Las Vegas this year where a board 
member got onto the association's executive board and within a few months 
started embezzling.  In that particular case, that person embezzled about 
$64,000 over several months.  This association is out those funds and had no 
coverage.  Had the association had this coverage in place, it would have 
received that money back from the insurance company.   
 
Another provision in this section is dealing with a no conviction requirement.  
We know that the Las Vegas Metropolitan Police Department is stretched in 
resources and in some cases the district attorney's office is as well, so it is 
important not to have a conviction requirement on the crime policy.  I would 
support no cap, or at minimum a cap at $5 million.   
 
Chairman Ohrenschall: 
Mr. Ziegler, the cap Mr. Friedrich proposed was how much?   
 
Dave Ziegler: 
$500,000.   
 
Chairman Ohrenschall: 
Mr. Lein, you would propose a cap no lower than $5 million, correct?   
 
Gary Lein:  
That is correct.  You must realize there are some associations that have reserve 
funds up to $10 million.  I do not believe $500,000 is adequate.  The cost of 
$3,200 for $5 million in coverage, when you are dealing with an association 
with $5 million to $10 million in reserves, is a minimal fee.  They have a 
multimillion dollar budget and to protect those funds, I believe, is absolutely 
worthwhile.   
 
Chairman Ohrenschall: 
Any questions?   
 
Assemblyman McArthur:  
Is this where we decided to go with the $500,000 or the three months?  There 
are some very small HOAs, if we kept it at $500,000 or three months' revenue, 
whichever is less, which would cover the larger HOAs that have a large amount 
of money coming in and the smaller HOAs would only have to go to $500,000.   
 
Chairman Ohrenschall: 
The text of the original bill states, "Such insurance may not contain a conviction 
requirement, and the minimum amount of the policy must be not less than an 
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amount equal to 3 months of aggregate assessments on all units plus reserve 
funds."  There is no mention of $5 million.   
 
Assemblyman McArthur:  
I am not sure what three months of aggregate assessments is for some of the 
larger HOAs, but I believe it is a pretty substantial amount.   
 
Garrett Gordon, representing Southern Highlands Homeowners Association:   
In the case of Southern Highlands, there is $4 million to $5 million in reserves.  
Per month assessments for three months is another $2 million to $3 million.  
That is why our concern is when you start adding up reserve funds and three 
months of aggregated assessments, the premiums on those amounts would be 
quite substantial.  If it got too high, we would have to increase the assessments 
of the homeowners.  On behalf of Southern Highlands, we would ask that a 
reasonable amount would be three months of assessments or $500,000, 
whichever is less.  There would be a cap of $500,000 and three months 
assessments for smaller associations.   
 
Chairman Ohrenschall:  
Would that be less than the $5 million that Mr. Lein proposed?   
 
Garrett Gordon: 
Yes, it is significantly less.  I think Mr. Lein is proposing $5 million; 
Southern Highlands is proposing $500,000 or three months of assessments, 
whichever is less.   
 
Assemblyman McArthur:  
Approximately what are those three months worth?  
 
Garrett Gordon:  
Around $2 million worth of assessments for three months.   
 
Assemblyman McArthur:  
So that is still under the $5 million mark?   
 
Garrett Gordon:  
Correct.  However, with the language I am recommending, "whichever is 
lower," then it would go to the $500,000 cap.   
 
Assemblyman McArthur:  
I am talking about the larger HOAs.   
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Chairman Ohrenschall:   
Would you be comfortable with the three months aggregate assessments or 
$500,000?   
 
Gary Lein: 
I think that is too little for the larger HOAs.  I think for an association that has 
$10 million in reserves and monthly expenses of approximately $700,000 per 
month, overall, $5 million at a cost of $3,200 per year, with all the proper 
endorsements is a very small price to pay to have that type of insurance and 
that type of protection.  I think $500,000 for larger HOAs is just too small, 
especially with the incremental value to obtain the greater coverage.  I show 
that for a policy for $1 million, the annual premium would be $1,160.   
 
Assemblyman McArthur:  
Basically we are talking about roughly $1,100 per $1 million?   
 
Gary Lein:  
Yes, at $25,000 worth of coverage, the annual premium would be $145.  For 
$250,000 worth of coverage, the cost would be $582; $1 million costs 
$1,160; and the price for $5 million is $3,200.  Again, I think the important 
thing is to be in line with the guidelines of Fannie Mae and Freddie Mac.   
 
Assemblyman McArthur:  
You said for $5 million the annual premium is $3,200?   
 
Gary Lein:  
Correct.   
 
Assemblyman McArthur:  
Initially I think you said it was around $1,100 for $1 million.  So the premium 
drops as the coverage goes up?   
 
Gary Lein:  
Correct.  The price per $10,000 of coverage on a $1 million policy is $11.60.  
The price per $10,000 of coverage on a $5 million policy is $6.40.  So, for the 
smaller HOA that is trying to cover $250,000, it is $23.28 per $10,000.   
 
Chairman Ohrenschall:  
Do we want to decide on this section now, or wait until we go through the rest 
of the sections?   
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Jonathan Friedrich, Private Citizen, Las Vegas, Nevada:      
The way the law is written, this is a two-step process.  I have never objected to 
the three months of the aggregate assessment.  I have been told that 
Sun City Summerlin, which has 7,781 homes, receives monthly dues of 
approximately $30,000.  My concern was that all the reserves be covered under 
the crime insurance policy.  I believe Sun City Summerlin has about $13 million 
in its reserve fund.  Before someone could embezzle that huge amount of 
money, I would think that flares would be going up, but they could take 
$10,000 to $50,000.  That is why I came up with the $500,000.  Most of the 
HOAs in the state are small and have nowhere near what Sun City Summerlin or 
Sun City Anthem have.  Also, why should the HOA be forced to pay for the 
crime insurance that the CAM should pay?  It is a cost of doing business on 
behalf of the CAM, just as they pay their own workers' compensation, rent, and 
office supplies.  The HOA should not have to pay for a business expense.   
 
Gary Lein:  
I do not want to rebut Mr. Friedrich, but the problem is that not all HOAs are 
professionally managed.  There are a number of self-managed HOAs.  The CAM 
would have to have coverage, but that coverage is not going to cover the 
executive board, the volunteers, or the directors.  The CAM cannot have an 
endorsement to cover the executive board for fraud or embezzlement.  We feel 
that the coverage has to be at the level of the HOA protecting and insuring the 
executive board, the employees, the directors, the agents, the management 
company, and the CAM.   
 
Assemblyman McArthur:  
I might offer a compromise here.  If we keep the wording as it currently is, three 
months of aggregate assessments plus reserve funds up to a maximum of 
$5 million.  That way all the smaller HOAs can use the three months aggregate 
assessments and the larger HOAs will not have to go higher than $5 million.   
 
Gary Lein:  
I would not have an objection to that compromise.   
 
Assemblyman McArthur:  
As far as covering everyone else, I think most of these policies actually cover 
everyone including the managers.  I do not think that is a problem.   
 
Chairman Ohrenschall:  
I have gotten a nod from both Mr. Gordon and Mr. Friedrich on this 
compromise.   
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Dave Ziegler: 
Section 48 amends provisions relating to common expenses benefitting fewer 
than all of the units or caused by a unit owner, a tenant, or an invitee.   
 
Chairman Ohrenschall:  
There is an exception for when someone has a delivery; if the delivery driver 
hits a common area, the person receiving the delivery is not liable.   
 
Assemblyman McArthur:  
I have no problem with section 48.   
 
Assemblyman Carrillo: 
I am good with this one also.   
 
Assemblyman McArthur:  
I did not know what the intent of this was.  But, it is a benefit, so I agree with 
it.   
 
Chairman Ohrenschall:  
I believe the intent was to exempt the unit owner from liability for willful 
misconduct or gross negligence of the invitee, the driver.   
 
Dave Ziegler: 
Section 49 provides that reasonable attorney's fees and costs and sums due to 
an HOA under the declaration, Nevada Revised Statutes (NRS) Chapter 116, or 
as a result of an administrative, arbitration, mediation, or judicial decision are 
enforceable in the same manner as unpaid assessments.   
 
[Continued to read from work session document (Exhibit C).] 
 
Chairman Ohrenschall:  
Ms. Schuman's amendment seems reasonable to me.   
 
Jonathan Friedrich:  
I have a copy of the amendment, it is five pages long.   
 
Chairman Ohrenschall:  
Thank you.  We have it up here.   
 
Dave Ziegler: 
This amendment is in your packet.     
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Chairman Ohrenschall:  
Page 4, line 20 of the amendment states: "Following the trustee's sale or 
foreclosure sale of a security interest described in paragraph (b) of subsection 2 
of NRS 116.3116, upon payment to the association of the amounts described in 
subsection 3, any unpaid amounts of the lien accruing before such sale remain 
the personal obligation of the owner of the unit as of the time the amount 
became due, but no longer constitute a lien upon the unit."  That is quite a 
change from current law.   
 
Michael Buckley, Chair, Commission for Common-Interest Communities and 

Condominium Hotels:   
I was involved in writing that amendment.  The idea we were addressing is at 
the bottom of page 3.  We think this would have a positive effect, and that is 
the way the law is currently written.  The HOA's super priority lien dates from 
when the HOA starts the foreclosure.  There is a statutory reason for an HOA to 
start the foreclosure.  This amendment will measure the super priority lien, not 
just from the HOA starting the foreclosure, but also from the first mortgagee's 
foreclosure sale.  In that respect there is not an incentive for the HOA to start 
the foreclosure if it knows it will get its super priority lien when the first lender 
forecloses.  We took that language from the Colorado Uniform Common Interest 
Ownership Act.  The language that you read on page 4 of the amendment was 
intended to address the idea that when there is a foreclosure sale and the super 
priority lien is paid off, there is no more lien.  It remains of record because liens 
remain of record, but the HOA no longer has a lien for any unpaid amounts.  
Once the foreclosure of the first mortgage has occurred, someone cannot try to 
enforce the HOA lien for the old owner, who is gone.  The amount that a 
homeowner owes when he buys a unit is not only a lien, it is a personal 
obligation, so the fact that there has been a foreclosure does not wipe out the 
fact that the money is owed.  We have never heard of an HOA suing anyone, 
but it is like a utility bill; there may be a lien, but there is also a personal 
obligation.  The intent of the law is if there is a foreclosure of the first 
mortgage, the HOA receives a super priority payment.  Once that super priority 
payment is made, the lien is gone, and the unit is free from any lien from the 
prior owner.   
 
Chairman Ohrenschall:  
Currently, are HOAs going after the prior owners?   
 
Michael Buckley:  
We have heard of instances where an HOA files a lien for $5,000 and the super 
priority lien is $1,000.  When the foreclosure of the first mortgage occurs, 
$1,000 is all that gets paid.  There is a $5,000 lien of record.  We have heard 
of situations where a collection agency or an HOA might try and assert a lien 
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against the new owner for $4,000.  This amendment is to ensure that the lien is 
removed from the property.  A lien by definition is an interest against property.   
 
Chairman Ohrenschall:  
Do you think this will make HOAs more or less whole in terms of their ability to 
recover these amounts owed to them?   
 
Michael Buckley:  
When a mortgage is foreclosed, it wipes out all junior liens.  That is the law.  If 
you are in the title industry, you know that when you foreclose a senior lien it 
wipes out all the junior liens.  Since it does not say that in NRS Chapter 116, 
you do have a lien of record that says the HOA is owed money, but once the 
foreclosure occurs, the lien is gone once the super priority lien has been paid.  
This amendment is not intended to change the law.  It is intended to ensure that 
it is clear that once the super priority lien is paid, the lien the HOA has for the 
past due assessments against the unit is gone.   
 
Chairman Ohrenschall:  
Any questions?  [There were none.] 
 
Michael Randolph, representing Homeowner Association Services Inc., 

Las Vegas, Nevada:    
Mr. Buckley was referring to the recording of the priority of liens which is over 
in NRS Chapter 107.  Since NRS 116.311 originally came from 
NRS Chapter 107, that is where it is.  The idea behind removing the leftover 
amounts due from the property is to give clear title to the succeeding purchaser, 
whether it be an investor at the auction or a bank who resells it.  I have heard 
of events where the super priority lien portion and collection fees were paid, yet 
the person attempting to collect was still attempting to collect amounts far 
greater than leftover amounts due from the prior homeowner, which were not in 
the super priority lien.  They were trying to collect it from the new homeowner, 
which is a total aberration.  When the lien is stripped off the property once the 
super priority lien portion has been paid, it protects the future homeowners.   
 
Chairman Ohrenschall:  
The part of the amendment on page 4, lines 18 through 25, is that in another 
Senate bill also?   
 
Michael Buckley:  
Yes, that is the language that we put in Senate Bill 174.  Just to clarify, this is 
a State Bar Real Property section bill and the language in section 2 of the 
proposed amendment on page 3 is about Fannie Mae regulations.  I would 
mention that currently the Fannie Mae regulations are referred to for the length 
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of the super priority lien.  When Nevada went from six to nine months, that 
language was put in because in condominiums, Fannie Mae regulations are 
limited to six months.  This proposal would add not only the time portion of the 
super priority lien, but the amounts of fees and collection costs would be limited 
by Fannie Mae guidelines.  The other thing I would like to point out is that 
I have had this debate about what exactly Fannie Mae says about these fees.  
Some would argue that Fannie Mae prohibits the payment of collection costs 
and only permits the payment of assessments.  I have found language that 
states that the collection costs can be paid in addition to the assessments.  
I think that if we adopt this language which now refers back to Fannie Mae 
regulations for collection costs, we will be injecting much more uncertainty into 
what must be paid at foreclosure, which I do not think is a good idea.  It seems 
that the idea of a law is to make things more certain than less certain.  That is 
why it was limited in the past to just the time and not the costs.   
 
Chairman Ohrenschall:  
So you are seeing that there would be a conflict between the six months that 
Fannie Mae allows for condominiums and the nine-month super priority lien?   
 
Michael Buckley:  
No.  The way the law is currently written, there is no conflict because 
Fannie Mae limits condominiums to six months and our statute says nine 
months unless Fannie Mae says six months.  I think the proposed amendment 
language would make things uncertain because I am not convinced that 
Fannie Mae regulations address this.  For example, when Fannie Mae approves a 
project, there are regulations that address whether the project is approved for 
Fannie Mae financing.  The other part of the process that Fannie Mae deals with 
is when there has actually been a loan that was sold to Fannie Mae because it 
was an approved project, and now Fannie Mae holds the mortgage.  There is a 
different set of regulations that deal with what Fannie Mae will pay if it is 
foreclosing.  There is also the lender who made the loan and sold the loan to 
Fannie Mae.  There are different regulations that apply there also.  I think this 
language, which would refer to Fannie Mae guidelines on how much collection 
costs you pay, is creating uncertainty.   
 
Chairman Ohrenschall:   
So you have concerns with the first part of the amendment, but you are all right 
with the section that comes from S.B. 174?  
 
Michael Buckley:  
That is correct.   
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Assemblyman Carrillo: 
Assessments are the HOA's lifeblood.  If we pass this bill and eliminate all the 
assessments from the previous owner, are we removing the lifeblood of an 
HOA?  How will this affect the HOAs?  If the HOA is dependent on the 
assessments, it will have to make up the difference by increasing the 
assessments for the rest of the homeowners.   
 
Michael Buckley:  
We are not changing the super priority lien.  It will be six to nine months, which 
is what the law states now.  Once an HOA gets paid the super priority lien, it 
no longer has a lien against the unit.  That is existing law.  When an investor 
buys a unit and resells it, it is great for the association who gets new owners 
because they start paying the dues on the unit that was foreclosed.  If there is a 
problem with title, if the new owner has some question about having to pay the 
old owner's assessments, that affects the ability of those units to sell.  We are 
not changing the law or the super priority lien.  What we are trying to do is to 
clear up the title once the association has been paid its super priority lien.  The 
association can only get the super priority lien if there is a foreclosure by the 
first mortgage.  If there is no foreclosure by the first mortgage, the HOA could 
foreclose.  Super priority lien deals only with the foreclosure by the first 
mortgage.  When that has been paid, the old lien is gone, and the unit can go 
on the marketplace with a clean slate.   
 
Assemblyman Carrillo: 
You also stated that this will protect investors.  Obviously, homeowners are 
now purchasing homes at the same prices that were paid 15 years ago.  If the 
whole purpose of this bill is to protect investors, then this is missing the point.   
 
Michael Buckley:  
I think you make a very good point.  Currently homes are very affordable.  
People can now afford to buy a home, and may want to buy a foreclosed unit 
from the bank.  The association or an unscrupulous collection company could 
say, "There is a $4,000 lien on your property."  The first-time homebuyer does 
not know whether he has to pay that or not.  This is not a question of 
protecting the investor; it is a question of protecting the new owner.   
 
Chairman Ohrenschall:   
Any other questions?  [There were none.] 
 
Garrett Gordon:  
I would echo Mr. Buckley's testimony.  We have no objection to the language 
from S.B. 174.  We do strongly object to the amendment on page 1.  This deals 
with collection costs.  There has been a huge debate over the last couple 
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months about timing of collections, costs of collections, and as this body 
knows, we have been in discussions about coming up with a reasonable 
compromise.  This language was introduced by the investors in order to make 
this a collection bill.  I would object to putting this language into a State Bar 
Real Property Section bill.  We are trying to go through the uniform changes and 
not make this a controversial collection bill.  Secondly, Senator Copening 
handed out an amendment to this section which adds three words, 
"Chapter 116 regulations" (Exhibit D).  I just wanted to ensure that is on the 
record.    
    
Chairman Ohrenschall:   
Senator Copening's amendment has been posted on NELIS.   
 
Assemblyman McArthur:  
I guess there is a difference between the statutes and regulations in 
NRS Chapter 116.   
 
Chairman Ohrenschall:   
This amendment states, ". . . any other sums due to the association under the 
declaration, this chapter, Chapter 116 regulations, or as a result of an 
administrative, arbitration, mediation or judicial decision are enforceable in the 
same manner as unpaid assessments . . . ."  Are we broadening the scope of 
fines that could be due?   
 
Garrett Gordon:  
I believe the intent was not to broaden the scope, but as we all know, NRS is 
the umbrella.  Underneath it are regulations approved by the Commission on 
Common-Interest Communities and Condominium Hotels (CICCH).  The 
Commission has delegated authority to cap, limit, and create costs and fines.  
I believe this would tighten this section up for the purpose of regulations that 
the NRS delegates to the Commission.     
 
Chairman Ohrenschall:   
So you do see any broadening of things that people may be liable for in terms of 
fines?   
 
Garrett Gordon:  
This is from Senator Copening, and I do not know whether it broadens it or not.  
There are regulations that deal with fines, costs, and charges.  I think 
Senator Copening's intent was to encourage those regulations to be called out 
here in this Chapter and with the declaration.  One could interpret this as 
broadening and one could interpret this as narrowing.   
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Chairman Ohrenschall:   
Any other questions?  [There were none.]  Mr. Friedrich, would you like to 
address that amendment?   
 
Jonathan Friedrich:  
Only 15 percent of the homes that are sold in foreclosure are sold to investors.  
Those investors are risking their capital.  They are paying cash.  They are 
making the associations viable in that they are restoring the homes, paying the 
fees to the association, paying taxes, and giving employment to the contractors 
who are restoring these homes.  They are allowing brokers to make a 
commission on the resale of the property.  I see it as a win-win situation. 
 
Regarding the amendment, I was concerned with the wording on section 49, 
page 47, lines 27 to 33.  It would hold a unit owner responsible for all the 
attorney's fees and costs.  "Other fees and charges" is very vague.  It puts a 
unit owner at a disadvantage by making him susceptible to huge attorney fees.  
You gentlemen have seen some of the documentation that I supplied earlier 
where the attorney's fees and costs are hurled at homeowners.   If you are 
chasing after the homeowner for anything beyond the nine-month super priority 
lien, the homeowner would be forced to file bankruptcy.  In that case the 
association gets nothing; the attorney would be the winner.  The other issue is 
on page 49, lines 19 to 28, which talks about a receiver.  I have heard some 
horror stories about how much receivers charge for their services.  I would 
suggest some sort of a percentage of the costs that are involved for the 
receivers.  In essence, there should be a cap on the fees for the receivers' 
services.   
 
Chairman Ohrenschall:   
Your comment about the bankruptcy and the association not getting anything, 
can you go over that again?   
 
Jonathan Friedrich:  
It is section 49, page 47, lines 27 to 33.  If someone is walking away from his 
property and is being foreclosed on, I read this that the individual would then be 
subject to all of the additional costs.  Line 33 states ". . . in the same manner 
as unpaid assessments . . . ."  Mr. Buckley advised me that the amendment by 
Ms. Schulman would remove that burden on a foreclosed homeowner.   
 
Michael Buckley:  
Just to remind you where this all started, which was a Uniform Act proposal.  
The comment from the Uniform Law Commission on subsection 1 states: 
"Subsection 1 is amended to add the cost of the association's reasonable 
attorney's fees and court costs to the total value of the association's existing 
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super lien.  The increased amount of the association's lien has been approved 
by Fannie Mae and local lenders and has become a significant tool in the 
successful collection efforts enjoyed by associations in that state."  That was 
referring to Connecticut.  I think it goes back to Mr. Carrillo's point that 
associations need the ability to recover the costs incurred to collect unpaid 
assessments.  If the association cannot recover these costs from the defaulting 
owner, it will be forced to pass those expenses on to the paying owners.  To 
put it into perspective, our proposal was just to add the language which was 
adopted by the Uniform Law Commission.   
 
Chairman Ohrenschall:   
We definitely have some concerns with this section and the amendments.  We 
will come back to them later.  Mr. Ziegler, can we backtrack to Mr. Segerblom's 
amendment?   
 
Assemblyman Tick Segerblom, Clark County Assembly District No. 9:  
When I was here last week, I was seeking to remove a phrase that said "except 
for . . . ."  Mr. Anthony convinced me that I did not need to remove it.  In 
retrospect, I think it would be wise if we could remove that phrase.   
 
Chairman Ohrenschall:   
I think we have a mock-up of your proposed amendment.   
 
Dave Ziegler: 
That is correct.  There is a mock-up prepared by the Legal Division, dated 
May 9, 2011.  It is part of your packet.  Section 34 shows what Mr. Segerblom 
is referring to on lines 32 and 33.  What Mr. Segerblom is proposing is also the 
same that others are proposing.  This is one case where all those who seek an 
amendment in this section are saying the same thing.   
 
Chairman Ohrenschall:   
Mr. Segerblom's proposal amends sections 21, 30, and 34 of the bill.   
 
Assemblyman Segerblom:  
The Committee agreed to support sections 21 and 30 amendments.  Section 34 
is the only one left.   
 
Chairman Ohrenschall:   
Any feelings from the Committee?   
 
Assemblyman Segerblom:  
My amendment to section 34 deals with not allowing the board to amend the 
declaration, and that it must be done at the vote of the members.   
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Michael Buckley:  
I would just like to note for the record that we have no objection to this 
amendment.   
 
Assemblyman McArthur:  
I am okay with this amendment.   
 
Assemblyman Carrillo: 
I am okay with the amendment as written.   
 
Chairman Ohrenschall:   
So as a recommendation for the full Committee, we are all in agreement with 
the proposed amendment by Mr. Segerblom.   
 
Dave Ziegler: 
It is my understanding that you will take section 49 under advisement and move 
on to section 50?   
 
Chairman Ohrenschall:   
Correct.  I think we need a little more time to reach a comfort level.   
 
Dave Ziegler: 
Section 50 provides that a judgment for money against an HOA is a lien on real 
property of the association.  To expand further, this is a lien on property of the 
association, in addition to the common elements.  The idea is that the HOA may 
have real property that is not part of the common elements.   
 
Chairman Ohrenschall:   
As I recall this could be a lien on real property not within the association.  Mr. 
Buckley, is this language from the Uniform Law Commissioners?   
 
Michael Buckley:  
Yes, that language is from the Uniform Act.  Earlier in the bill there is language 
that makes it clear that an association could own other real property, such as a 
parking lot or a golf course.  Obviously if the association owes money, the lien 
is on that property as well.   
 
Chairman Ohrenschall:   
So this exempts all common elements within the association, but other real 
property both within the state or outside the state could be subject to that 
judgment lien.   
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Michael Buckley:  
That is correct.   
 
Chairman Ohrenschall:  
I am all right with this section.  I do not recall any testimony against this.  
Currently, without this change, the judgment lienholder may still be able to go 
against real property if it is outside the association, correct?   
 
Michael Buckley:  
I think that is correct, and this is more of a clarification.   
 
Chairman Ohrenschall:   
I agree this is more of a clarification.  If someone has a judgment against you, 
he or she could put a lien on your real property, regardless of where it is.   
 
Assemblyman McArthur:  
I do not know whether this is just clarification, but I can go with it and move 
on.   
 
Chairman Ohrenschall:   
I assume this is language from the Uniform Act to just clarify things.  
Mr. Carrillo are you okay with this?  Let the record show that Mr. Carrillo 
nodded his head that he is okay with section 50.   
 
Dave Ziegler: 
Sections 51 and 60 contain provisions that are virtually identical to sections 2 
and 3 of Senate Bill 30 (1st Reprint), which this subcommittee approved at the 
last work session and which the full Assembly Committee on Judiciary approved 
in the work session yesterday.  That point may be moot.  We could either 
amend this out of the bill, or leave it in and ensure it conforms with 
S.B. 30 (R1).  I would make the same comment on the proposed amendment 
from Yvonne Schuman because I think we covered that in the amendment for 
S.B. 30 (R1).  The only thing that would remain on the table is a proposed 
amendment from Mr. Friedrich to add a $25 per day penalty if the HOA does 
not produce books and records within 14 days.   
 
Chairman Ohrenschall:   
So we could delete sections 51 and 60 or keep them in because they are 
identical to sections 2 and 3 of S.B. 30 (R1).  The amendment that 
Yvonne Schuman has proposed seems identical to something we proposed 
earlier.   
 
Dave Ziegler: 
It is identical to the action we took on S.B. 30 (R1).    
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Chairman Ohrenschall:   
Mr. Friedrich's amendment is new, having a penalty to the HOA for not 
producing books and records after 14 days.   
 
Jonathan Friedrich:  
There have been many instances where boards and their management 
companies refused to turn over the books and records even though it is already 
in statute.  The statute calls for 14 days.  This gives that part of the statute 
some teeth to ensure these books and records, when requested, are turned over 
to the individual.   
 
Chairman Ohrenschall:   
I would like to remind Mr. Friedrich and Mr. Buckley that we are in a work 
session, and while we appreciate everyone's knowledge and input, please leave 
it to us to call on you when we need information.   
 
We have other provisions like this currently, correct?  If an HOA is not 
complying, there are different kinds of fines or penalties that can be imposed.  
This is not something out of the ordinary for the amendment to go forward.   
 
Michael Buckley:  
I do not believe there is a specific penalty.  I think the process is that if the 
request is not honored, the requester would go to the Ombudsman who would 
then request the information.  If the HOA failed to comply, the Commission has 
the authority to impose a penalty or a fine on an HOA, or anyone who violates 
NRS Chapter 116.  It is in the process, but there is no dollar amount.  It would 
have to go through the Real Estate Division in the Department of 
Business and Industry.   
 
Chairman Ohrenschall:   
So, an aggrieved homeowner who did not receive the records that he requested 
could go through the process with the Ombudsman and potentially get a fine 
against the HOA right now.   
 
Michael Buckley:  
I think that is correct.  The Commission focuses more on getting the documents 
rather than on fining, since if there is a fine, all the owners have to pay.   
 
Jonathan Friedrich:  
The process that Mr. Buckley just mentioned can take upwards of one to two 
years.  In the meantime, the homeowner has been deprived of those records.  It 
is a very costly process for the Office of the Ombudsman for Owners in 
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Common-Interest Communities and Condominium Hotels and for the 
Commission.   
 
Chairman Ohrenschall:   
So you envision this amendment to be swiftly enforced?  
  
Jonathan Friedrich:  
That is correct.  This gives the existing statute some teeth that are currently 
missing.   
 
Chairman Ohrenschall:   
I see the intent, but I am thinking it may not actually work.  The fines may not 
be imposed for some time, and a determination may need to be made whether 
there is some type of willful desire to withhold those records.   
    
Garrett Gordon:  
I concur with your comments, Mr. Chairman.  It would be very difficult to 
enforce.  As Mr. Buckley indicated, if you start assessing arbitrary fines, who 
pays that?  All the other homeowners would have to pay that cost.  I would 
submit to you that there is already a process, as indicated, for a remedy for an 
aggrieved homeowner.   
 
Chairman Ohrenschall:   
Any questions regarding the proposed amendment?   
 
Assemblyman Carrillo: 
I am okay with the amendment.   
 
Chairman Ohrenschall:   
Mr. McArthur?  
 
Assemblyman McArthur:  
I have the same concern; once you start charging these fees, the other 
homeowners are paying for it.   
 
Chairman Ohrenschall:   
Perhaps there is a way to draft this so it can be at the discretion . . .  
 
Assemblyman McArthur:  
I think $25 per day is a little steep, also.   
 
Chairman Ohrenschall:   
Perhaps it can be at the discretion of the Ombudsman?     
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Assemblyman McArthur:  
I think we already have that process.  We need to either put teeth in it with 
some money or leave it like it is without the amendment.   
 
Chairman Ohrenschall:   
Mr. Carrillo, are you okay with the $25 per day for not releasing the documents 
in 14 days?  Is this a problem you see often that HOAs are not releasing the 
requested documents?     
 
Assemblyman Carrillo: 
Personally, in the dealings I have had with HOAs, they seem to be pretty 
compliant.  I am not saying other experiences are not valid, but it may be on a 
case-by-case basis.  Anytime you hit someone in the pocketbook, regardless 
whether it is an HOA or anyone else, they will respond to it.   
 
Assemblyman McArthur:  
I think $25 is a big hit.   
 
Chairman Ohrenschall:   
Although the HOA would have had 14 days to comply, but then if it went 
another 10 days, that would be $250.  For a small association, that is a big hit.  
I recall in another bill we gave homeowners three weeks to remedy a situation.   
 
Assemblyman McArthur: 
Would this penalty be enough to sting an association?  As a compromise, we 
could keep the penalty at $25 per day, but give the HOA four weeks to produce 
the records.   
 
Assemblyman Carrillo: 
I am okay with the three weeks.   
 
Chairman Ohrenschall:   
That would be consistent with our other bill where we gave the homeowner 
three weeks to comply.   
 
Chairman Ohrenschall:   
I would propose for us to report to the full Committee that we will accept 
sections 51 and 60.  They are duplicative of sections 2 and 3 of S.B. 30 (R1).  
We will accept Yvonne Schuman's amendment and we will accept 
Mr. Friedrich's amendment.  However, we will amend it to 21 days instead of 
14 days.   
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Dave Ziegler: 
Section 52 exempts the disposition of a unit restricted to nonresidential 
purposes from the requirement to provide a public offering statement or 
certificate of resale.  It also deletes a provision applicable to small HOAs that is 
covered in NRS 116.1203.   
 
[Chairman Ohrenschall left the room.  Assemblyman Carrillo assumed the Chair.]   
 
Acting Chairman Carrillo: 
Mr. McArthur, do you have any concerns with section 52?   
 
Dave Ziegler: 
I think that there can be nonresidential common-interest communities and 
nonresidential components within residential common-interest communities.   
 
Acting Chairman Carrillo: 
This appears to be adding to the disposition of a unit restricted to nonresidential 
purposes; it struck out planned communities.   
 
Assemblyman McArthur:  
I am okay with this section.   
 
Acting Chairman Carrillo: 
Mr. Ziegler, we are okay with section 52.   
 
Dave Ziegler: 
Section 53 amends the information required to be included in the public offering 
statement provided to an initial purchaser of a unit, including any restraints or 
alienation on the common-interest community (CIC) and the HOA's budget 
information.   
   
Assemblyman McArthur:  
Does this exempt the nonresidential use?  I am okay with this section.  
 
Acting Chairman Carrillo: 
Okay.  Mr. Ziegler.  
 
Dave Ziegler: 
Section 55 requires an HOA to charge a unit owner not more than 10 cents per 
page after the first 10 pages for the cost of copying documents furnished in a 
resale package.  It also provides that the purchaser, rather than the seller, is not 
liable for a delinquent assessment if the HOA fails to furnish documents required 
in a resale package within the 10 days allowed by this section.  There is a 
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proposed amendment from Yvonne Schuman to provide that if the documents 
exist in electronic format, they must be provided, upon request, by email and at 
no charge.   
 
Acting Chairman Carrillo: 
Mr. McArthur?   
 
Assemblyman McArthur:  
I may have missed something.  Were there three points to this section?   
 
Dave Ziegler: 
There is the cost per page, the substitution of purchaser for seller, and a 
proposed amendment from Yvonne Schuman regarding if the documents exist in 
an electronic format, they must be provided by email upon request at no charge.   
 
Assemblyman McArthur:  
I am okay with this.   
 
Acting Chairman Carrillo: 
I am okay with the proposed amendment.  At that point the homeowner can 
provide an email address and it can be sent free.   
 
Assemblyman McArthur:  
I agree.   
 
[Chairman Ohrenschall reassumed the Chair.] 
 
Assemblyman Carrillo: 
We are discussing the proposed amendment from Yvonne Schuman on 
section 55. 
   
Chairman Ohrenschall:   
I am okay with that also.   
 
Dave Ziegler: 
Section 56 addresses warranties made to a purchaser of a unit and provides 
that such warranties are made by a declarant, rather than any seller.  There is a 
proposed amendment from the Nevada Justice Association to retain the 
language of the existing statute.     
 
Assemblyman McArthur:  
Does that mean we are putting seller back in instead of taking it out, and we 
have to do that by amendment?   
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Chairman Ohrenschall:   
I believe so.  I believe Ms. Dennison had no problem with that.   
 
Dave Ziegler: 
I do not recall.  The proposal from the Nevada Justice Association is to retain 
the existing statute.   
 
Alisa Nave, representing the Nevada Justice Association: 
Regarding section 56, we are asking for a return to the original language, 
replacing "declarant" with "seller."  The declarant is a master plan developer, 
and typically is responsible for the larger development of the parks, roads, 
amenities, a country club, and those things that go with a larger community.  
The builders will then build out the individual units, and sell them to the buyer.  
The warranties with regard to the specific unit should be placed on the seller 
and not the declarant.  We think that makes more sense within the context of 
this section.   
 
Chairman Ohrenschall:   
Is my recollection correct that Ms. Dennison had no problem with this?   
 
Alisa Nave:  
That is correct.   
 
Chairman Ohrenschall:   
This is something I am supportive of.  Mr. McArthur?   
 
Assemblyman McArthur:  
Yes, I am okay with it.   
 
Chairman Ohrenschall:   
I think we can proceed.   
 
Dave Ziegler: 
Section 58 authorizes an HOA board to create an independent committee of the 
board to evaluate, enforce, and compromise warranty claims, and provides rules 
for such a committee.  There is a proposed amendment by Mr. Friedrich to 
delete the word "compromise" at page 60, line 21.   
 
Chairman Ohrenschall:   
Mr. Carrillo, while you stepped out of the room, we reviewed section 56 and 
the proposed amendment.  Are you okay with that?   
 

6/27/2016 1:39:01 PMCTADD0680



Assembly Committee on Judiciary 
May 17, 2011 
Page 24 
 
Assemblyman Carrillo: 
I am okay with section 56.   
 
Chairman Ohrenschall:   
We are now reviewing section 58 and the proposed amendment.   
 
Assemblyman McArthur:  
Perhaps as a compromise, we could use the word "address" in place of 
"compromise."   
 
Chairman Ohrenschall:   
I think you and Nick Anthony are legal geniuses.  I am surprised that was not 
caught earlier.  I support that.  Mr. Carillo?   
 
Assemblyman Carrillo: 
I am fine with that.   
 
Chairman Ohrenschall:   
Mr. Friedrich, are you okay with changing "compromise" to "address"?   
 
Jonathan Friedrich:  
I am ecstatic.   
 
Chairman Ohrenschall:   
We are all in agreement and propose to accept the amendment, but instead of 
deleting "compromise," we will replace it with the word "address."   
 
Dave Ziegler: 
I would like to point out that what I am about to say is current law.  Section 59 
provides that members of an HOA board are not personally liable to victims of 
crimes occurring on the property, and provides that punitive damages may not 
be awarded against an HOA or its board or officers under certain circumstances.  
Those two things are in current law.  The new provision is that the CICCH is 
not prohibited from taking disciplinary action against a member of an 
HOA board.   
 
Assemblyman McArthur:  
I am okay with this section.   
 
Chairman Ohrenschall:   
This section is duplicative of everything except for subsection 8 on page 61.  
Subsection 8 states, "The provisions of this section do not prohibit the 
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Commission from taking any disciplinary action against a member of an 
executive board pursuant to NRS 116.745 to 116.795, inclusive."   
 
Assemblyman McArthur:  
I do not have a problem with that.   
 
Assemblyman Carrillo: 
I am fine with subsection 8 of section 59.   
 
Chairman Ohrenschall:   
All three of us are fine with subsection 8 of section 59, and the rest of it is 
duplicative.    
 
Dave Ziegler: 
Section 59.5 deletes the requirement that a community manager must post a 
bond.   
 
Chairman Ohrenschall:   
I am trying to remember what the testimony was in support of removing the 
requirement for a manager posting a bond.   
 
Michael Buckley:  
This is the flip side of requiring the HOA to have crime insurance.  This was 
passed in 2009 with the thought that this was the best way to protect the 
HOA.  When the Commission held hearings on this issue, the Commission heard 
testimony from the insurance experts that crime insurance was the best way to 
provide security.  It also found that to require a manager—and a manager is the 
individual, not the company—to post the bond would be mostly cost prohibitive 
to that individual.  An example was given of a young person starting out who 
did not have a super credit rating.  The cost for the bond would be very 
expensive.  The bond would also be very low and would not protect the HOA.  
The Commission feels that the best way to protect the HOA is through crime 
insurance, not the bonds for the managers.   
 
Chairman Ohrenschall:   
Currently, do the managers have to be bonded?   
 
Michael Buckley:  
The statute required the Commission to come up with regulations on what these 
bonds would look like.  Frankly, we were unable to find anyone who could tell 
us what these bonds were.  They are required to have a bond, but there is really 
no such thing that is available.   
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Assemblyman McArthur:  
Basically I think we are covered by the other part of this bill with the crime 
insurance.   
 
Assemblyman Carrillo: 
I am fine with this.   
 
Chairman Ohrenschall:   
We are all in agreement with deleting the requirement of bonding the managers.   
 
Dave Ziegler: 
That concludes the printed portion of the bill.  There are a few things still on the 
table.  There are three amendments that have been proposed that would be 
added to the bill.  We also have said at the outset that we need to go back and 
review a couple of sections.  The first additional amendment was proposed by 
Jonathan Friedrich.  It would add a new section.  It is copied in the work 
session document.  It begins with, "The fee for a mediator or arbitrator selected 
or appointed pursuant to this section must not exceed $1,000, unless a greater 
fee is authorized for good cause shown."   
 
Chairman Ohrenschall:   
Is this new language being proposed?  This is duplicative language that was also 
in Assembly Bill 448.    
 
Assemblyman McArthur:  
It appears as though this would put a cap of $1,000 and each party will split 
the fees.   
 
Chairman Ohrenschall:   
As I recall, this was to be in line with the Nevada Supreme Court Rule 24, 
which caps arbitrator fees at $1,000 with exceptions for good cause.   
 
Jonathan Friedrich:  
The reason for this amendment is that even though A.B. 448 passed through 
the Assembly 42 to 0, someone added a fiscal note to the bill.  It has been sent 
to die over in the Senate Committee on Finance.  If that happens, then this 
provision, which was approved in A.B. 448, would not be included.   
 
Chairman Ohrenschall:   
We are all hopeful that your prognosis is premature; while the patient is on life 
support, it will pull through and walk out of that hospital, and receive a clean bill 
of health.  I have a "probably okay" from Mr. McArthur.  Mr. Carrillo?   
 

6/27/2016 1:39:01 PMCTADD0683



Assembly Committee on Judiciary 
May 17, 2011 
Page 27 
 
Michael Buckley:  
For clarification, this is a bill dealing with the Uniform Common-Interest 
Ownership Act.  The next bill on your agenda deals with arbitration and 
alternative dispute resolution, and that is probably the best place for this 
amendment.   
 
Chairman Ohrenschall:   
I think that is a valid point and perhaps we should consider adding this to 
Senate Bill 254 (1st Reprint).   
 
Dave Ziegler: 
The next proposed additional amendment was from Trudy Lytle.  It would 
amend NRS 116.12065, which is entitled, "Notice of changes to governing 
documents," to make it applicable to small planned communities also.   
 
Chairman Ohrenschall:   
I believe this was covered by Mr. Segerblom's amendment.  We have already 
approved this.  It is in Mr. Segerblom's mock-up.   
 
Dave Ziegler: 
The next proposed new amendment was submitted by Garrett Gordon.  It would 
amend NRS 116.310305, relating to construction penalties.  A copy of this 
amendment is in your packet.   
 
Garrett Gordon:  
This amendment is to clarify NRS 116.310305, which gives the power to the 
executive board to impose penalties for failure of a unit's owner to adhere to 
certain schedules relating to design, construction, occupancy, or use of an 
improvement.  The intent behind this section was to mitigate inconvenience to 
other unit owners, for instance, noise, dust, and construction traffic, giving the 
board the ability to impose penalties.  This amendment will clarify the 2003 
legislation regarding where the maximum amount of the penalty should be set 
forth.  In brief, the new language is, "The right to assess and collect a 
construction penalty is set forth in: (1) The declaration; (2) another 
document . . . ."  Again, where "the maximum allowable penalty" set forth 
should be made available in a notice and "as part of the resale package that is 
required under NRS 116.4109 (a)."  In summary, this amendment clarifies 
exactly where the maximum amount of the penalty needs to be, given the 
declarations that existed prior to 2003.  We are adding a provision that this 
notice of a schedule and notice of what construction penalties may be imposed 
are, in fact, part of the resale package so all buyers, which includes custom and 
speculation home builders, are aware of what remedy is available to the HOA.  
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Again, the intent of this section is to mitigate inconvenience to neighbors 
regarding noise, dust, construction traffic, et cetera.   
 
Chairman Ohrenschall:   
Are there any questions?   
 
Assemblyman McArthur:  
For clarification, when you talk about construction penalty, I think about some 
sort of building, but what we really are talking about is the scheduling.  Is this 
wording clear enough?   
 
Garrett Gordon:  
Yes, this does deal with the schedule.  You will see the amendment discusses 
completion and commencement to mitigate any impact on the neighbors.  The 
term construction penalty is used in this section, so I think it is clear that it does 
deal with a schedule.   
 
Assemblyman McArthur:   
In that case, I am fine with this amendment.   
 
Chairman Ohrenschall:   
Mr. Gordon can you elaborate on what the confusion was after the passage of 
the statute in 2003?  Has there been litigation with these penalties?   
 
Garrett Gordon:  
In 2003, this legislative body added this language regarding that the maximum 
amount of the penalty must be set forth in the declaration, in a recorded 
document, or in a contract between the unit owner and the HOA.  There has 
been confusion and questions in the industry regarding declarations existing 
prior to 2003.  It is clear that in order to collect and assess a construction 
penalty, it must be set forth in the declaration.  Regarding the maximum amount 
of the penalty, from my understanding, in many HOAs, this information is in the 
rules and regulations, or another document approved by the board, which can 
be amended very easily by the board.  This amendment would say the right to 
assess and collect a construction penalty must be codified in the declaration.  
To ensure all buyers are on notice of what this penalty could be, it must be in 
the resale package.   
 
Chairman Ohrenschall:   
So the confusion is within the industry.  Has there been litigation?   
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Garrett Gordon:  
To my knowledge there has been no litigation.  This has been dealt with through 
arbitration or mediation.  I have heard there is some question regarding 
declarations prior to 2003.  My understanding is the intent was not to affect 
those declarations, but make this provision prospective in 2003.  I hope this 
clarifies that the declaration must give the right to assess a construction 
penalty, but that the maximum allowed penalty could be set forth in another 
document approved by the board.   
 
Chairman Ohrenschall:   
Any questions or concerns?  [There were none.]  I do not remember any 
testimony in opposition.  Was there any, Mr. Ziegler?   
 
Dave Ziegler: 
This is a new amendment.   
 
Chairman Ohrenschall:   
Right.   
 
Garrett Gordon:  
I have spoken with Ms. Dennison and Senator Copening.  Neither of them were 
opposed to this amendment.   
 
Jonathan Friedrich:  
In A.B. 448 there was an exclusion for delays and penalties beyond the control 
of the owner.  For example, if bank financing had fallen through and was 
retracted, or if the contractor went broke, that would be beyond the control of 
the owner.   
 
Chairman Ohrenschall:   
I do recall that.  This is not contrary to A.B. 448, if it passes.   
 
Jonathan Friedrich:  
If A.B. 448 does not pass, then I would like to see the language from A.B. 448 
included in this amendment.   
 
Chairman Ohrenschall:   
Mr. Friedrich, there does not seem to be much appetite for that, but thank you 
for your comments.  We will accept this amendment.   
 
Dave Ziegler: 
There are a couple of things that we agreed we would revisit.  One has to do 
with section 7.  At the last work session, I read from my abstract that the 
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definitions in NRS Chapter 116 do not apply to the bylaws and declarations of 
HOAs.  After the work session, Ms. Dennison and I discussed that.  It was her 
concern that the intent was exactly the opposite; that the wish was that the 
definitions in NRS Chapter 116 actually do control.  If there are contrary 
definitions in bylaws and declarations, the definition in NRS Chapter 116 would 
be the dominant definition.  There is a conceptual amendment to satisfy those 
concerns.  Section 7 would be amended to read, "As used in this chapter and in 
the declarations and bylaws of an association, the words and terms defined in 
NRS 116.005 to 116.095, inclusive, have the meanings ascribed to them in 
those sections."    
 
Assemblyman McArthur:   
It appears that we are taking one part out and putting another part back in, is 
that correct?   
 
Dave Ziegler: 
One way to describe this is that it takes section 7 and flips it.  The way that 
section 7 is now, it says that NRS Chapter 116 does not control the bylaws and 
declarations.  The intent was that it would control.   
 
Michael Buckley:  
The intent of the bill was just as Mr. Ziegler states.  The statutory definitions 
would always trump what the parties provided in the documents.   
 
Chairman Ohrenschall:   
I am inclined to support this amendment.  It provides uniformity throughout the 
state.  One way to get that uniformity is if the definitions in NRS Chapter 116 
are the definitions, and we will not have different definitions with different 
HOAs.   
 
Assemblyman Carrillo:  
This appears to be putting it back to what it was intended to be.  I am okay 
with it.   
 
Chairman Ohrenschall:   
We are all in agreement to support this amendment.   
 
Dave Ziegler: 
Section 33 has to do with the idea that an HOA board has discretion whether to 
take enforcement action for a violation of the bylaws, declarations, or rules and 
provides that a board does not have a duty to take enforcement action in certain 
circumstances.  Yvonne Schuman had suggested an amendment that persons in 
similar situations must be treated similarly.  In other words, there should be a 
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fairness doctrine attached to this.  I do not think we reached closure on that 
during the last work session.   
 
Michael Buckley:  
For clarification, NRS 116.31036, section 3, already requires that the 
association uniformly enforce the rules and regulations.   
 
Assemblyman McArthur:   
Did Mr. Friedrich have an amendment in there?  I recall he wanted everything to 
be fair.   
 
Chairman Ohrenschall:   
Mr. Friedrich, did you have an amendment to this section?   
 
Jonathan Friedrich:  
I do not see anything.    
 
Michael Buckley:  
My previous reference should be NRS 116.31065, subsection 5, which states: 
the rules ". . . must be uniformly enforced under the same or similar 
circumstances against all units' owners.  Any rule that is not so uniformly 
enforced may not be enforced against any unit's owner."   
 
Assemblyman McArthur:  
There are a couple of other places in statute that address this also.   
 
Chairman Ohrenschall:   
Are you all right with this, Mr. Carrillo?  All right, we can proceed.   
 
Dave Ziegler: 
I do not have anything else on S.B. 204 (R1).     
 
Chairman Ohrenschall:   
Is there anyone else who would like to express themselves on this bill?   
 
Jonathan Friedrich: 
I believe there are still a couple of sections that have not been resolved.   
 
Chairman Ohrenschall:   
Do you know what sections those are?   
 
Jonathan Friedrich:  
Section 49.  I believe section 45 has been done.   
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Dave Ziegler:  
We have that in our notes.  It is the same wording as in the bill, up to a 
maximum of $5 million.   
  
Garrett Gordon:  
I appreciate the compromise, and we are fine with this section.  I got a 
clarification in my amendment regarding the construction penalties.  For the 
record, when I added the language regarding the maximum allowable penalty 
and schedule as part of the resale package, it should also include the language 
"or part of the public offering statement."  Obviously, we want full notice and 
disclosure to new buyers and to subsequent buyers.  This would provide 
another layer of transparency.   
 
Chairman Ohrenschall:   
So your proposal is to change your amendment to read, "The association has 
made available a notice of the maximum allowable penalty and schedule as part 
of the resale package or part of the public offering statement."  Is that correct?   
 
Garrett Gordon:  
I would suggest that sentence read, "The association has made available a 
notice of the maximum allowable penalty and schedule as part of the public 
offering statement or resale package that is required under NRS 116.4109 (a)."  
I think that is broader and provides more notice to prospective buyers.   
 
Dave Ziegler: 
To recap section 49, it provides reasonable attorney's fees and costs and sums 
due to an HOA under the declaration, or as a result of an administrative, 
arbitration, mediation, or judicial decision, are enforceable in the same manner 
as unpaid assessments.  This section also authorizes a court to appoint a 
receiver to collect all rents or other income from a unit owner in an action to 
collect assessments or foreclose a lien.  There are two amendments proposed.  
One is by Yvonne Schuman, which is attached to the work session document 
(Exhibit C).  Another is proposed by Jonathan Friedrich to delete the language 
regarding items that are enforceable in the same manner as unpaid 
assessments.  He also suggests that all fees should be capped and that a cap 
should be placed on the amount a receiver may charge for his or her services.   
 
Chairman Ohrenschall:   
There was an amendment having to do with the fines adopted by 
NRS Chapter 116.  That was to which section?   
 
Garrett Gordon:  
It was section 49.   
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Chairman Ohrenschall:   
Section 49, subsection 1, on page 47 of the bill, is this duplicative language 
from another bill?   
 
Michael Buckley:  
Yes, I believe it is in S.B. 174, dealing with collections.  It came on a parallel 
track because this is the uniform language.   
 
Chairman Ohrenschall:   
One concern I have with that section is that we are working on several of these 
collection issues, and attempting to come to an agreement prior to the end of 
session, using one or perhaps both of those bills as a vehicle.  I believe the 
proper venue for this is through those negotiations and attempts to 
compromise.  I do not believe we should process section 49, subsection . . . 
 
Michael Buckley:  
Just to point out, I think that you are right.  This is all about collections and 
liens.  If you are going to deal with that elsewhere, we do not have any 
objection to putting that in another bill.   We would hope that the language on 
receivers, which came from the Uniform Act, would go in there as well.   
 
Chairman Ohrenschall:   
I agree, I think section 49, subsection 11, should stay in there.  There was an 
example of the Paradise Spa in Las Vegas, correct?   
 
Michael Buckley:  
That is correct.   
 
Chairman Ohrenschall:   
Mr. Friedrich proposed an amendment regarding charges by receivers.  I was 
thinking perhaps we could pass subsection 11, but mandate that the CICCH 
promulgate regulations establishing a cap for receivers and what they may 
charge.   
 
Michael Buckley:  
For clarification, the bill proposes to allow receivers to be appointed by the 
court.  I do not think that the CICCH could tell a judge what the receiver would 
be paid.  There may be some confusion about this kind of receiver.  The 
example of Paradise Spa is that there were tenants who were paying their rent 
to the unit owner.  The unit owner was not paying his dues and the association 
was owed money.  There was income to pay the receiver's fee, which is more 
like a property manager, and would be according to market rates.  That needs to 
be distinguished from appointing a receiver for an association that is being 
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poorly run, which would be very expensive.  I think the Commission does have 
some authority there because the Real Estate Division is the "person" who 
would seek the receiver, rather than here where it is the association that is 
trying to collect and get some money to pay the assessments that the owner is 
not paying.  I do not think the Commission could tell a court what do to.   
 
Chairman Ohrenschall:   
So the examples that Mr. Friedrich pointed out about receivers charging 
egregious fees, you do not think that would happen because the judges would 
try to ensure the fees are reasonable.   
 
Michael Buckley:  
A receiver is an officer of the court.  The receiver has to report back to the 
judge.  The judge has to approve the receiver's fees and his accounting.  It does 
not have anything to do with common-interest communities per se.  This is just 
allowing the association to have a remedy that most mortgage lenders have.   
 
Chairman Ohrenschall:   
I would propose on section 49 that we do not accept any of the amendments 
and that we do not process section 49, subsections 1 through 10, and process 
subsection 11.     
 
Assemblyman Carrillo: 
I am not sure I feel comfortable with deleting all of those subsections.  Earlier, 
we were looking at a simple amendment.   
 
Chairman Ohrenschall:   
I see your point.  However, as Mr. Buckley testified, this section is also in 
S.B. 174.  I do not think it would be wise to have this move forward here, 
when the issue is part of an overall attempt at a compromise.   
 
Assemblyman McArthur:  
We are taking out a lot of language if we delete all of those subsections, 
correct?   
 
Chairman Ohrenschall:   
No.  I am not proposing we delete any current language in the NRS.  I am just 
proposing that section 49 would now only have subsection 11.  The rest of it 
would just go away.  We would not be deleting any existing language from the 
NRS, but we would be adding subsection 11.   
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Assemblyman Carrillo: 
If you are going on the assumption that another bill will pass or not, or that both 
will pass or not, I think we should keep this bill whole.   
 
Chairman Ohrenschall:   
Remember the amendment Mr. Friedrich proposed dealing with the construction 
penalties, and he was concerned that even though it was duplicative of 
A.B. 448, he wanted it in here because he was afraid A.B. 448 would not get 
out of the Senate Finance Committee.  He wanted a second bite at the apple by 
having it in this bill.  We turned that down for substantially the same reason 
that I do not think this should be approved.  This is not only two bites at the 
same apple, but more importantly, this is part of the negotiations on the 
collections issue between both houses.   
 
Assemblyman Carrillo: 
This is a bill in itself.  This is not taking a second bite at the apple because it is 
already in the bill.  For clarification, how is your example the same as having 
two bills with the same language?  How are we looking at amending it when it 
is already there?  We are not talking about putting section 49 in this bill, 
because we are not adding to it, that is part of the bill as it is proposed.   
 
Michael Buckley:  
I am aware that when S.B. 174 was drafted, we did give them the uniform 
language.  I believe the language in S.B. 174 incorporates the changes that we 
made.  I am not sure about the receiver section, but I know that the language 
on the attorney's fees and the technical changes are the same as in S.B. 174.   
 
Assemblyman McArthur:   
Is there room for compromise in this?   
 
Chairman Ohrenschall:   
I think there is room for compromise, and that compromise is going to come out 
of the negotiations between both houses on S.B. 174 and A.B. 448.  Hopefully, 
we can come out with something that will protect homeowners and protect the 
HOAs.  I do not believe this is a proper place for this issue.   
 
Assemblyman McArthur:  
I am not concerned with a compromise having to do with a couple of completely 
different bills.  I am not sure that is helping us with this bill.  I am wondering 
whether maybe we should do what we want to do here and not worry so much 
about what is being done with two other bills.  My question was, can we 
compromise on this bill?  I think we are in agreement on subsection 11.   
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Chairman Ohrenschall:   
We are going to take a brief recess.   
 
[The Committee recessed at 8 p.m. and reconvened at 8:43 p.m.] 
 
Before the break, we were discussing S.B. 204 (R1).  We are going to delay any 
further action on this bill until we reconvene.  We will now begin the review of 
Senate Bill 254 (1st Reprint).   
 
Senate Bill 254 (1st Reprint):  Revises provisions relating to common-interest 

communities. (BDR 10-264) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 254 (R1) is sponsored by Senator Copening and was heard in this 
Subcommittee on May 6, 2011.  It revises the procedures for alternative dispute 
resolution of civil actions concerning governing documents or the covenants, 
conditions, or restrictions (CCRs) applicable to residential property.  It also 
revises administrative proceedings concerning a violation of existing law 
governing common-interest communities and condominium hotels.   
 
[Read from work session document (Exhibit E).]   
 
I would like to point out that Senator Copening's amendment dated 
May 13, 2011, does include the suggestions of Mr. Stebbins.   
 
Chairman Ohrenschall:   
Is the amendment proposed by Mr. Friedrich the arbitration cap that was 
proposed for Senate Bill 204 (R1)?   
 
Dave Ziegler: 
No, the proposed amendment by Mr. Friedrich would replace the bill with new 
provisions, which are attached to the work session document.   
 
[Read amendment.]   
 
Chairman Ohrenschall:   
Regarding the prior amendment that Mr. Friedrich had proposed for 
S.B. 204 (R1), we will consider that in this bill with the cap on arbitration fees.   
Are there any concerns with adopting the cap on arbitrator's fees?   
 
Eleissa Lavelle, Private Citizen, Las Vegas, Nevada:  
I have been involved as an arbitrator and as an advocate on behalf of both 
associations and individuals.  The concern is to ensure that the arbitrators 
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hearing these cases are as qualified as possible.  We have seen the complexity 
of Nevada Revised Statutes (NRS) Chapter 116 and the way these rules 
operate.  In order for this process to work, you must ensure that you have 
qualified people who are hearing these matters.  While I agree there should be 
some limitation on these costs, because I do agree with many of the people 
who have spoken, that there are in many cases an excessive amount of bills 
that are being promulgated by these arbitrators.  I think the method to handle 
this is partly by what has been proposed by Senator Copening's conceptual 
amendment.  I am also aware that Gail Anderson is in the process of addressing 
these issues.  In addition to limiting the dollar amount, perhaps incorporating 
something along the lines of budgets and establishing the kinds of things that 
arbitrators do would limit the total cost of these arbitrations.   
 
Chairman Ohrenschall:   
Why would the $1,000 cap work under the Supreme Court rule but not work 
here?   
 
Eleissa Lavelle:  
The $1,000 cap has been implemented in the mandatory arbitration process in 
the district court.  Those kinds of cases under NRS Chapter 38 are very limited 
in their scope.  They deal with matters where under $50,000 is at stake.  But 
the statutes exclude a number of kinds of disputes, notably, matters relating to 
title to real estate, matters dealing with equitable claims, matters dealing with 
appeals from courts of limited jurisdiction, and actions for declaratory relief.  
Basically those types of cases limit the scope and complexity of what arbitrators 
are hearing.  That is not the case with these kinds of arbitrations.  Here you 
have very complex issues, and in many cases, arbitrators are given packets of 
documents of all the board minutes, all the correspondence, perhaps plans and 
specifications, and architectural guidelines.  It takes a great amount of time for 
arbitrators to do a decent job of understanding the issues and giving adequate 
opportunity for these people to be heard.  At $1,000, you are going to be 
requiring people to volunteer their time, and I do not know whether you will find 
quality arbitrators to do this for $1,000.   
 
Chairman Ohrenschall:   
When you talked about the district court cases under arbitration being limited to 
less than $50,000, does that mean you anticipate that most of these disputes 
would be more than that?   
 
Eleissa Lavelle:  
In many cases with homeowners' associations (HOAs), the dollar amount is not 
significant with respect to each individual case.  More particularly, this is an 
enforcement issue.  It could have a dollar figure, but more often it may deal 
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with interpretations of declarations or interpretations of other governing 
documents, where a dollar amount really is not the significant part of it.  There 
may be fines imposed, but the most significant part is not only how that 
declaration or other governing document is enforced with respect to a single 
homeowner, but the impact it may have on an entire community.  Consistency 
of enforcement is really what is critical with all of these.  We want to ensure 
that these enforcements are being fairly and evenly applied.  Whereas, one 
person may not consider a fine to be a huge amount of money, the impact 
across the board to the way that community operates and the value of the 
homes that this enforcement proceeding might have can be very significant.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]   
 
Assemblyman McArthur:  
Are we going to review the bill, starting with page 1?   
 
Chairman Ohrenschall: 
Regarding the arbitrator's fees, if you do not think the $1,000 cap would work, 
do you think some other cap would work, and is that something that should be 
put in statute?   
 
Eleissa Lavelle: 
There are provisions in the bill that would provide a fast-track type of arbitration 
where the Real Estate Division Administrator in the Department of Business 
and Industry would develop regulations that would limit the scope of what these 
arbitrations would require.  It is provided that is what the Administrator would 
be doing.  I think that it may best be handled by the Administrator with clear 
direction within the statute.  That is the goal.  The reason for that is if this 
statute is to last for as long as we all would like it to last, we want it to be 
responsive to changing events in the community and changing needs and 
requirements of the people that are utilizing the statute.  The Administrator may 
be in a better position to find out what is going on and develop in a very quick 
manner the kinds of regulations that would implement a limitation on these fees.   
 
Chairman Ohrenschall: 
What is the reason the bill only provides for capping the fast-track arbitration 
fees as opposed to all arbitration fees?   
 
Eleissa Lavelle: 
I believe the proposal is that all fees would be reviewed and limited.  The 
fast-track is a special form of arbitration that could be utilized where the issues 
are not complex and would require very limited or no discovery and very short 
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arbitrations.  Some of these arbitrations can go days at a time.  Others, where 
the issues are fairly limited, can be limited by regulation to one or two hours.  
That alone will limit the cost for everybody.  All of those are included within the 
concept this bill encompasses.   
 
Chairman Ohrenschall: 
Where within the bill are the arbitrator fees?   
 
Eleissa Lavelle: 
They are on page 21, line 19, which deals with rules for speedy arbitration.  
I may also have been thinking of the proposal that Senator Copening has made 
to attempt to lift all fees across the board.  Not just for fast-track, but for other 
types of arbitration.   
 
Chairman Ohrenschall: 
That is in her amendment, correct?   
 
Eleissa Lavelle: 
Correct.   
 
Chairman Ohrenschall: 
If Senator Copening's amendment is approved, how long would it take to adopt 
those regulations?   
 
Gail Anderson, Administrator, Real Estate Division, Department of Business 

and Industry:  
I actually have a regulation file started.  I had a workshop proposing a number 
of things concerning the arbitrators and mediators under NRS Chapter 38, 
which is under the Real Estate Division Administrator's jurisdiction.  This is very 
doable.  I have spoken with Senator Copening regarding this.  I will have to 
request that I be allowed to proceed with the regulation, but this is an important 
public policy that I am fairly certain we can get approval for.  There would be 
some changes; I had some good input from the workshop.  I do need to review 
and incorporate the referenced speedy arbitration fast-track process.   
 
Chairman Ohrenschall: 
Your caps would apply to all arbitrators under Senator Copening's amendment, 
correct?   
 
Gail Anderson:  
That is correct.  My proposed regulation is concerning all arbitrations.   
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Chairman Ohrenschall: 
Any questions?  [There were none.]  Ms. Lavelle, would you mind walking us 
through this bill?   
 
Eleissa Lavelle: 
Section 1 deals with the mediation portion of this bill and provides that no later 
than five days after receipt of the written response—the complaint process is 
initiated through the Division; when a written response is prepared and received, 
within 5 days after that—the Division is required to provide a copy of the 
response to the claimant so that everyone knows what the claims are, what the 
defenses are, and to provide a list of the mediators that is maintained by the 
Division.  The mediators are to be selected, approved, and trained by the 
Administrator so that it is clear that they have adequate training in mediation 
process and an adequate understanding of NRS Chapter 116 and general 
HOA law.  That is the purpose of having the panel of mediators maintained by 
the Administrator.   
 
The mediator is required to provide an informational statement as set forth in 
subsection 3, within a very short time period.  The mediation is supposed to 
take place within 60 days after the selection and appointment of the mediator.  
The purpose is to assure that this process does not unduly delay ultimate 
decision making if the case cannot be settled.   
 
Subsection 5 states that if the parties reach an agreement, that agreement is to 
be reduced to writing.  This is absolutely standard mediation practice and is 
something that Mr. Friedrich had proposed as well.  The idea is that once the 
parties have agreed to a settlement, it becomes a binding contract between the 
parties.  It will not be sent out to everyone; the agreement is going to be 
confidential, and it will not be published unless it will be enforced in some way.   
 
There is a provision for the payment of fees of mediation.  The plan is that there 
would be funds available to some extent through the account referenced in 
subsection 6.  The Account for Common-Interest Communities and 
Condominium Hotels (CICCH) created in NRS 116.630 had funds set aside for 
the mediation process.  The idea was that this money would be available for 
payment of these mediators.  It is true that the statute does not state that it will 
be free mediation.  It is calculated that given the anticipated number of 
mediations, if the cost per hour was limited, there would be adequate funds 
from which these mediators would be paid, not requiring any additional funding 
by the individuals.   
 

6/27/2016 1:39:01 PMCTADD0697



Assembly Committee on Judiciary 
May 17, 2011 
Page 41 
 
Michael Buckley, Chair, Commission for Common-Interest Communities and 

Condominium Hotels:  
We did have, at the Commission, $150,000 for several years that was available 
to subsidize arbitration that was never used.  Finally the amount was taken out 
of the budget.  The fund for CICCH has a surplus in the budget that is not being 
used.  There are funds available through that which could be allocated to 
provide for the free mediation.   
 
Eleissa Lavelle: 
The bill provides that the Commission will have the ability to regulate the fees 
and charges that would be assessed in section 1, subsection 5.  It states, "The 
Commission shall adopt regulations governing the maximum amount that may 
be charged for fees and costs of mediation and the manner in which such fees 
and costs of mediation are paid."  We are cognizant of the fact that this should 
not be a more expensive process, but in fact a tool to perhaps limit the ultimate 
costs that are going to be incurred in resolving these disputes.   
 
Section 1, subsection 7, provides that if either party fails to participate in the 
mediation, or if the parties are unable, with the assistance of the mediator, to 
resolve the issues, then the mediator would, within five days, certify to the 
Ombudsman that the mediation was unsuccessful and recommend that the 
claim be referred either to arbitration pursuant to NRS 38.330, if the claim 
relates to any governing documents, or to the Division for proceedings pursuant 
to NRS 116.745 through 116.795 if the claim relates to an alleged violation of 
a provision of NRS Chapter 116.   
 
In order for the mediations to be successful, the communications that take place 
are required to be confidential.  The next provision of that section says the 
mediator may not provide any other information relating to the mediation to the 
Division.  The Division, the Commission, and a hearing panel may not request 
from the mediator any other information relating to the mediation.  This is a very 
important part of this statute because it ensures that the people will be able to 
freely and frankly discuss their positions without fear of having their words 
come back to them if the case does not settle.  That is also included within 
subsection 8, essentially the same language.   
 
Subsection 9 is a definitional subsection, dealing with where the mediators are 
going to be taken from and where the mediations will be conducted.   
 
Assemblyman McArthur:  
You mentioned a time limit of five days after receipt, is that enough time?   
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Eleissa Lavelle: 
That is a very legitimate concern.  We certainly do not want to create any 
problems in getting this information out.  The intent was to ensure the process 
moved along quickly.  I would defer to Gail Anderson as to whether or not that 
is a sufficient response time.   
 
Assemblyman McArthur:  
I am not trying to fix it or change it; I am just wondering whether it is doable.   
 
Gail Anderson:  
The five days is the time the Division has once we have received the written 
response.  That is certainly doable; it would be helpful to make it five business 
days.   
 
Assemblyman McArthur:  
The bill states that the Ombudsman must be available within the geographic 
area.  Is that possible in some of the rural areas?  We might want to change 
that to "should be available" instead of "must be available."   
 
Eleissa Lavelle: 
That is a very legitimate concern and I think any modification that would make 
that easier to accommodate is fine.  I think within the large metropolitan areas it 
should be very simple to find someone within the geographical area.   
 
Assemblyman McArthur:  
Also, it states in section 1, subsection 2, "Upon appointing a mediator, the 
Ombudsman shall provide the name of the mediator to the parties."  There is 
not a time frame for that.  Do we need one?   
 
Eleissa Lavelle: 
I think the time frame for providing the mediators is within five days of the date 
of the response.  We can take a look at that.   
 
Assemblyman McArthur:  
I think we need to tighten up who pays and how much they pay.  It does not 
state what funds will be used.   
 
Chairman Ohrenschall: 
Any other questions?  [There were none.]  
 
Eleissa Lavelle: 
Section 4, page 5, is the confidentiality provisions that have already been 
addressed.  Section 5, subsection 5, deals with bad faith filings and states, "If 
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the Commission finds that an appeal from a final order of a hearing panel is filed 
in bad faith or without reasonable cause for the purpose of delay or harassment, 
the Commission may impose any of the sanctions set forth . . . ."   
 
Michael Buckley:  
This is a Commission process rather than an arbitration process.  This is where 
there is a hearing panel, which is a subset of the Commissioners that would 
hear a complaint that the Real Estate Division brought against someone.  It is 
not the typical homeowner dispute.   
 
Chairman Ohrenschall: 
Would this be after the mediation has run its course, or independent of any 
mediation?   
 
Michael Buckley:  
This is completely independent.  This is after mediation, after it has been 
directed to the Division, after the Division has filed a complaint, after a hearing 
panel has held a hearing, then someone can file an appeal to the Commission.   
 
Chairman Ohrenschall: 
Is there a sense that many appeals are filed in bad faith, or for the purpose of 
delay?   
 
Michael Buckley:  
Currently we do not have hearing panels.  This section will add a little more 
weight to what the hearing panel can do.   
 
Chairman Ohrenschall: 
Any questions on section 5?  [There were none.]  
 
Eleissa Lavelle: 
I will skip over some of the sections; they are essentially cleanup sections and 
language modifications.  Section 9, subsection 2, allows for the Division to 
disclose a claim and response filed with the Division and other documents to the 
mediator and to the arbitrator.  This is a procedural process so that the parties 
will have an idea of what the claims are about and what the defenses are as 
they are preparing to either conduct a mediation or an arbitration.   
 
Chairman Ohrenschall: 
These are claims filed with the Division prior to the mediation process going 
forward, correct?   
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Eleissa Lavelle: 
Correct.   
 
Assemblyman McArthur:  
It states the Division "may" disclose.  Is there a reason for "may"?   
 
Michael Buckley:  
The reason this is necessary is because all the records of the Division, at the 
initial start of the claim, are confidential.  It was not intended to say they should 
not disclose.  They do need to disclose to the parties what the problem is; so 
there may need to be some language clarification.   
 
Eleissa Lavelle: 
The intent of section 10 is to consolidate all of the claims that a party has to 
the extent that they are aware of them within one proceeding.  When any given 
claim is made, everything that the individual or HOA knows about that claim 
needs to be included so that we are not hitting homeowners with multiple 
claims on multiple occasions and the homeowners do not have to continue to 
defend themselves claim after claim.  Similarly, if a homeowner has a claim 
against the association, those are consolidated to the best of their knowledge; 
so the association is not defending claim after claim.  This effort is an attempt 
to limit the cost that homeowners and associations are paying to go through the 
arbitration process.  It does provide that if these claims are not addressed, if 
known, that they may be limited and there may not be any ability to proceed 
with the claims.  This is very similar to a statute of limitation that you will find 
in normal adjudicative law in a district court.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.] 
 
Eleissa Lavelle: 
Section 10, subsection 3, provides and details what needs to be included within 
the claims.  This is essentially a due process provision.  Due process requires 
that the person be told what the claim is about and have an adequate 
opportunity to be heard.  This provision sets forth what will be required in the 
claim: a statement of whether all administrative procedures have been satisfied 
and a statement of the nature of the claim and the facts supporting it.  
Section 10, subsection 3, paragraph (e), states that all claims of which the 
claimant is aware or reasonably should be aware, including any claims that 
relate to a violation of the governing documents, need to be included within the 
complaint that is being filed.   
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Chairman Ohrenschall: 
Any questions?  [There were none.]  
 
Eleissa Lavelle: 
Section 10, subsection 4, says, "Upon the filing of a claim that satisfies the 
requirements of this section, the Division shall serve a copy of the claim on the 
respondent by certified mail, return receipt requested, to his or her last known 
address."  Again, this is a due process provision, so that the respondent knows 
exactly what the claim is and has all of the information available to him to be 
able to adequately respond.   
 
Subsection 5 requires that a written response be made by the respondent and 
sets forth the content of what that response is going to be.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]  
 
Eleissa Lavelle: 
Section 10, subsection 6, provides that the claims may be consolidated.  
Subsection 7 states that by filing a claim or response, the claim or response is 
not being filed for any improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of proceedings and that the 
claims have evidentiary support.  The purpose of this is so that people are not 
filing false or fraudulent claims.  There is a substantial amount of support for 
this in other provisions of the law.  Rule 11, under the Nevada Rules of 
Civil Procedure, requires that if an attorney files a claim on behalf of a party, or 
if a party signs a pleading, the attorney has to do so with knowledge that there 
is evidentiary support and that the claim is not filed for improper purposes.  
There are sanctions applicable if that rule is violated.  There are similar 
provisions within mechanics' lien law and general litigation.   
 
Chairman Ohrenschall: 
So will most of the homeowners who are filing these claims be doing it on their 
own without representation?   
 
Eleissa Lavelle: 
An attorney is not required to file these claims.  Sometimes attorneys are there, 
and sometimes they are not.  The homeowners who are filing individual claims 
would be reminded that they must file these claims with a legitimate and good 
faith purpose for doing so.   
 
Chairman Ohrenschall: 
Is there a penalty if they are found not to have met that standard?   
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Eleissa Lavelle: 
There is.  In section 18, subsection 9, it says that if a person files a frivolous 
claim with the Division pursuant to this section or NRS 38.320, the Commission 
may issue an order directing the person who filed the frivolous claim to pay the 
costs incurred by the Division as a result of that filing.  This cost may be 
assessed not only against homeowners but also against HOAs.  It has equal 
applicability.  Nobody is entitled to file a false, fraudulent, or frivolous claim.  
There is a penalty involved, but it is a discretionary provision.     
 
Chairman Ohrenschall: 
If someone is found to have filed a false or fraudulent claim, can he or she 
appeal to a court if he or she feels the Commission is wrong?   
 
Eleissa Lavelle: 
Under normal administrative law, if a party is aggrieved by an administrative 
proceeding, there are limited rights of review by a district court.  Those rights of 
review are based on whether the Commission has acted in an arbitrary or 
capricious manner.    
 
Chairman Ohrenschall: 
That provision, allowing an appeal to a district court and ultimately the Supreme 
Court, comes through the State Administrative Procedures Act as applicable to 
the Nevada Real Estate Division?   
 
Eleissa Lavelle: 
That is correct.   
 
The balance of section 11 deals with false and fraudulent claims and the 
manner in which these are going to be handled.  Subsection 1, page 12, 
commencing at line 2, states:  
 

"If, after investigating the alleged violation, the Division determines 
that the allegations in the claim are not frivolous, false, or 
fraudulent and that good cause exists to proceed with a hearing on 
the alleged violation, the Administrator shall:  
 
(a) File a formal complaint with the Commission, with the Division 
as complainant, and schedule a hearing . . . ."   

 
I believe this is essentially the intervention process that currently exists.  We 
have the analysis period to determine whether or not it is a false or fraudulent 
filing.   
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Chairman Ohrenschall: 
Any questions?  [There were none.] 
 
Eleissa Lavelle: 
Section 11, subsection 4, states, "No admission, representation or statement 
made in the course of the Ombudsman's efforts to assist the parties . . . is 
admissible as evidence . . . ."  There are provisions in NRS Chapter 116 that 
give the Ombudsman an additional attempt to resolve these disputes.  This 
simply clarifies the confidentiality of those conversations.   
 
Chairman Ohrenschall: 
Does this protection currently exist when someone speaks with the 
Ombudsman, or is this reclarifying?   
 
Eleissa Lavelle: 
I have never heard of a situation where an Ombudsman has ever revealed 
anything inappropriately.  I am aware that there is some feeling among people 
who participate in this process that they want to have this very clear so that 
when they speak to the Ombudsman, because he is part of the process, that 
whatever is said is confidential.  It is really a clarification.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.] 
 
Eleissa Lavelle: 
The balance of page 13 is clarification.  Section 15 basically mirrors earlier parts 
of this bill.  This section provides that not later than five days after receipt of 
the response, the claimant gets a copy and the parties get a list of the 
mediators.  The changes we have discussed in terms of business days for the 
five-day time frame would be appropriate here as well.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]   
 
Eleissa Lavelle: 
Continuing on, page 15 is also a mirror image of what we have discussed with 
respect to the method by which mediators and arbitrators are selected.   
 
Assemblyman McArthur:  
Also, section 15, subsection 6, paragraphs (a) and (b), discuss the payment of 
fees.  This area also needs to be tightened up.   
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Chairman Ohrenschall: 
What line is that on?   
 
Assemblyman McArthur:  
Page 15, line 18, "The Division may provide for the payment of the fees . . . ."   
 
Chairman Ohrenschall: 
I thought the "may" had to do with the fact that there was enough funding right 
now and no one will be charged for awhile.   
 
Assemblyman McArthur:  
I do not think so; a little lower it says "The Commission approves the payment; 
and . . . ," so there are a lot of questions about who pays and for how long.   
 
Chairman Ohrenschall: 
Maybe we can ask Legal to look at that tomorrow.  Do you think there is some 
conflict in the language?   
 
Assemblyman McArthur:  
No, I just think it needs to be tightened up regarding whether or not the Division 
is going to pay, whether there are funds available, or will we need to get funds 
somewhere else if those funds get used up?   
 
Chairman Ohrenschall: 
Ms. Lavelle, do you think there is a problem in that language?   
 
Eleissa Lavelle: 
It is the same issue that was raised earlier; the question is, how do you limit the 
costs of these arbitrations?  How do you set fees?  Perhaps put parameters 
around the kinds of things that arbitrators might be doing that exceed the 
reasonable costs.  I agree there are issues with respect to how much arbitrators 
are charging and what these costs should be.  I think the very same issues and 
concerns that were expressed in the earlier part of this bill apply equally here.   
 
Chairman Ohrenschall: 
Thank you.  Please proceed.   
 
Eleissa Lavelle: 
Regarding section 16, line 21, the term "assessment" had been included within 
NRS 38.300 regarding the types of things that need to be defined.  Instead of 
the word "assessment," the word "charges" is used.  Essentially, this provides 
a definitional section for use in the statute.  It does not impose any additional 
charges or fees; it is purely definitional.   
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Chairman Ohrenschall: 
I know that Mr. Friedrich had some concerns with that definition.  I have talked 
it over with our legal counsel, and we do not feel that his concerns are correct.  
I am okay with this section now.   
 
Eleissa Lavelle: 
Subsection 3 is also part of the definitional section.  It simply adds and clarifies 
what kinds of things are going to be included and excluded within the arbitration 
provisions, and also defines more carefully what "irreparable harm" means.  
These are more clarifications rather than changing anything substantive.   
 
Subsection 4 defines "Commission" so that we know what we are talking about 
in the course of this statute.   
 
Subsection 6 is a clarification that links the definition of "governing documents" 
to the meaning that is already defined in the statute.   
 
Chairman Ohrenschall: 
On page 16, lines 38 through 41, is the definition of "irreparable harm."  Is that 
from somewhere else in the revised statutes, or did it come from the 
Uniform Law Commissioners?   
 
Eleissa Lavelle: 
Under normal injunctive relief within the NRS and the Rules of Civil Procedure, 
whenever you have a potential for an immediate risk of irreparable harm, you 
have a right for injunctive relief.  In drafting this statute, the intent was to 
preserve that right so that if someone has an immediate issue or concern that 
there is a huge risk, that has to be addressed immediately, and that if you do 
not go through the arbitration process or the mediation process, you can go 
straight to court and get a judge to issue an injunction.  The question is what 
does "irreparable harm" mean?  This provision is an attempt to define that more 
carefully by meaning a harm or injury for which the remedy of damages or 
monetary compensation is inadequate and does not exist solely because a claim 
involves real estate.  It is really a clarification of this.  Under normal real estate 
law, or injunctive relief law, a change to the way in which real estate is held is 
normally sufficient grounds for getting into court.  This is clarification that 
I believe comports with other provisions of Nevada law.   
 
Chairman Ohrenschall: 
If this passes, will it be harder for someone to get injunctive relief for something 
involving real estate?   
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Eleissa Lavelle: 
I think this will give the court some guidance as to what kinds of cases they can 
hear and should be hearing for injunctive relief as opposed to what kinds of 
cases go through the arbitration process.  The idea is not to limit either an HOA 
or a homeowner's right to get immediate access to injunctive relief.  It is simply 
to define that right as carefully as possible.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]   
 
Eleissa Lavelle: 
Section 17 is cleanup language.  Section 18, page 17, provides that a claim 
may not be filed if a claimant has previously filed a claim with the Division and 
at the time the claimant filed the previous claim the claimant was aware or 
reasonably should have been aware of the facts and circumstances underlying 
the current claim.  This is similar to the earlier provisions that I discussed that 
talk about a requirement that a claimant cannot keep filing the same claim over 
and over again, or if he or she has facts that he or she knows justify bringing a 
claim at a certain point in time, he or she has to consolidate those claims at the 
same time.  This creates a more streamlined and less costly approach to dispute 
resolution.   
 
Assemblyman McArthur:  
For clarification, on page 17, line 36, it says "The claimant previously filed a 
claim . . . ."  Should there be something about the same claim again?   
 
Eleissa Lavelle: 
If a claimant files a claim, and at the time he filed the claim, he knew of facts 
that gave rise to a second claim, that second claim will be barred.   
 
Assemblyman McArthur:  
I understand that.  I am just not sure about the wording.  I do not believe the 
intent is clear.   
 
Eleissa Lavelle: 
Both portions of that statute have to be satisfied.  So paragraph (a) and 
paragraph (b) are both necessary.  It is both that the claimant filed previously, 
and at the time the claimant filed, the claimant was aware or should have been 
aware of facts and circumstances underlying the current claim.   
 
Chairman Ohrenschall: 
So there is no requirement that this latter claim arose out of the same nucleus.  
It could be something unrelated; there just has to be knowledge of it?   

6/27/2016 1:39:01 PMCTADD0707



Assembly Committee on Judiciary 
May 17, 2011 
Page 51 
 
Eleissa Lavelle: 
That is the way it is currently drafted.  It could be the HOA or the claimant.   
 
Chairman Ohrenschall: 
It is not like the civil procedure rule, requiring the same transaction or 
occurrence.  In this situation, knowledge would be enough to bar a second 
claim?     
 
Eleissa Lavelle: 
Actually, there is a provision within the doctrine of res judicata that if you file a 
complaint against someone, and at the time you file that complaint you had 
actual knowledge of other claims that could be filed, even unrelated, you may 
be barred.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]  Thank you, please proceed.   
 
Eleissa Lavelle: 
Section 18, subsection 2, paragraph (a) is a due process provision, which says 
that the claimant must provide the respondent by certified mail, with written 
notice of the claim which specifies in reasonable detail the nature of the claim.  
These are provisions that ensure that everybody against whom a claim has been 
filed has full understanding of what the claim is about.  Paragraph (b) provides 
that "If the claim concerns real estate within a common-interest community 
subject to the provisions of Chapter 116 of NRS . . . all administrative 
procedures specified in the governing documents . . ." must be exhausted.  It 
requires that each of these parties, before filing a claim, has exhausted 
whatever hearing processes exist, and they have to certify that has occurred 
before they can file a claim with the Division.  The rest of this section is 
procedural.  It talks about what the claim forms will include and again, a 
reasonable detail of the violations.  The rest of the section deals with the 
requirements to be included in the claim so that when these claims come before 
the Division, it will be clear that the parties have thought through all of their 
claims and supporting information and the fact that they have tried to resolve 
this through their administrative processes.  If they do not do this, there is no 
penalty, but it is a requirement in the way the forms are set up.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]  Please proceed.   
 
Eleissa Lavelle: 
Page 19 deals with the consolidation of claims and the way the answers are 
prepared.  Section 18, subsection 8, certifies that the claim is being filed with a 
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reasonable belief formed after reasonable inquiry that the claim is adequately 
supported and is not being filed for improper purposes.  Subsection 9 provides 
that if a person files a claim which he or she knows to be false or fraudulent, 
the Commission or a hearing panel may impose penalties.   
 
Chairman Ohrenschall: 
Normally, if someone were to appeal from a hearing panel, he or she goes to the 
Commission?      
  
Michael Buckley:  
That is correct.  From a hearing panel you would appeal to the Commission.   
 
Chairman Ohrenschall: 
Here either one would have the power to impose a penalty.  If it is the 
Commission that imposes the penalty, the only avenue of appeal would be to 
district court through the State Administrative Procedure Act?   
 
Michael Buckley:  
This is referring to a claim and the fact that if a claim filed with the Real Estate 
Division turns out to be false or fraudulent, then the Commission and hearing 
panel can impose a penalty.  I believe this is existing law.   
 
Chairman Ohrenschall:  
Is that something that has never happened in terms of the Commission or 
hearing panel imposing a penalty for a false or fraudulent claim in bad faith or 
without reasonable cause?   
 
Gail Anderson:  
There is a provision in law although it is not this exact language, where if the 
Division believes there is evidence to substantiate a knowing, willful filing of 
false and fraudulent claims that the state would bring a complaint to the 
Commission against the person who filed it.  The Commission has the ability to 
impose a penalty.  The Division has not done that as yet.  We continue to try to 
work this program on getting things resolved, but we have the ability to do that 
and we may be doing that.  Part of the clarifications in the proposed legislation 
will help define more clearly what things are appropriate and inappropriate that 
we could bring forth.  We have not brought a claim against someone who has 
filed something at this point to the Commission.  We have closed claims as 
unsubstantiated, but have not brought forth the case as being willful and 
fraudulent.   
   
Chairman Ohrenschall: 
Any questions?  [There were none.]   
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Eleissa Lavelle: 
Section 19 sets forth the procedure with clarification based on what has 
happened with the mediation.  If the mediation is unsuccessful, the mediator 
refers the matter to arbitration.  This provides that the Division will maintain a 
list of qualified arbitrators, and that not later than ten days from the receipt of 
the referral to arbitration, an arbitrator will be identified.  The parties will be 
notified who the arbitrator will be.  This is a slight clarification of statute that 
already exists in order to accommodate the mediation process.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]   
 
Eleissa Lavelle: 
Section 19, subsection 3, provides that arbitrations conducted are nonbinding 
unless the parties agree in writing to binding arbitration.  This is so that if the 
arbitrator gets it wrong, the parties have a right to go to court and see whether 
they can get it right.  We do not want this to be binding arbitration unless the 
parties want it that way.   
 
Subsection 5 states unless all the parties to the arbitration otherwise agree, the 
arbitration will be conducted in accordance with rules of the 
American Arbitration Association or other comparable rules for speedy 
arbitration approved by the Commission or the Division.  The intent is that 
speedy, fast-track arbitration rules will be established for cases.  The default will 
be a speedy arbitration unless the parties want to take it out of the speedy 
arbitration if the issues are more complex.   
 
Chairman Ohrenschall: 
So if the issues are more complex, that will take it out of the speedy arbitration?   
 
Eleissa Lavelle: 
Correct, the parties can agree to that.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]  Please proceed.   
 
Eleissa Lavelle: 
Section 19, subsection 6, states that once the arbitration decision award has 
been issued, the Division receives a copy of that award.  It will also provide that 
the arbitration awards will be indexed and maintained by the Division.  The 
intent is that there needs to be some consistency in these rulings.  One way of 
doing that is for these arbitration decisions to be maintained by the Division.   
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Chairman Ohrenschall:  
This does not specify how long they will be maintained.   
 
Eleissa Lavelle: 
That would be determined by regulation.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.] 
 
Eleissa Lavelle: 
I jumped ahead to that because the Division is going to be getting copies of 
these arbitration decisions and it will maintain them.  The arbitrator provides a 
copy of the arbitration award.  Except as otherwise provided and subject to 
regulations adopted by the Commission, the parties are responsible for payment 
of all fees and costs of arbitration in the manner provided by the arbitrator.  This 
is the way the statute was originally drafted.  I understand that we are in the 
process, through the earlier testimony and proposed amendment by 
Senator Copening, of tightening this up so that you have clear and more concise 
and limited fees for these arbitrations.   
 
Chairman Ohrenschall: 
Any questions?  [There were none.]  
 
Eleissa Lavelle: 
Section 20, subsection 2, provides that upon request of a party to a mediation 
or arbitration, the Division will provide a statement to the party indicating the 
amount of the fees the selected mediator or arbitrator would charge.  This will 
be revised through either amendment or regulation as discussed earlier.   
 
Chairman Ohrenschall: 
Thank you very much for taking the time to walk us through this bill and answer 
our questions.   
 
Assemblyman McArthur:  
If someone has a complaint, does it automatically go to mediation?   
 
Eleissa Lavelle: 
The point is to get people talking to each other quickly.  As the statutes 
currently exist, they either go immediately to arbitration or to the Division for 
investigation or hearing.  There are dispute resolution processes that are 
adversarial.  This statute proposes that before any of those disputes go to an 
adversarial proceeding, the parties are required to sit down and attempt to 
mediate and resolve the dispute.   
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Michael Buckley: 
Also, the mediation and arbitration ties in to making a formal complaint.  If you 
call the Ombudsman and ask for some help, he does not have to refer you to 
arbitration.  He can give you help without going through the process of 
mediation.   
 
Assemblyman McArthur:  
If you do file, it is required to go to mediation first.  
  
Chairman Ohrenschall: 
We will now recess and reconvene tomorrow upon adjournment of the 
Assembly Committee of the Judiciary hearing, at approximately 10 a.m.   
 
[Meeting recessed at 10:08 p.m. on May 17, 2011, and reconvened at 
10:30 a.m. on May 18, 2011.]               
 
Chairman Ohrenschall: 
We had a late night last night, but I think we made a lot of progress on these 
bills.  We will come back to Senate Bill 204 (1st Reprint).   
 
Senate Bill 204 (1st Reprint):  Enacts certain amendments to the Uniform 

Common-Interest Ownership Act. (BDR 10-298)   
 
We were held up on section 49.  We agreed we did not want to consider any of 
the amendments that were proposed.  We agreed that we supported subsection 
11.  The impasse was on subsections 1 through 10, that I believe are part of 
the overall negotiations on the collection and super priority lien issue.  We have 
Senator Copening here to discuss section 49.   
 
Senator Allison Copening, Clark County Senatorial District No. 6: 
Regarding section 49, the Chair and I are in discussions about how to 
strengthen the regulations that are currently in place for collection costs.  We 
are going to remove the new language in section 49, lines 22 through 33, 
leaving existing language that is currently in law and continue to work on the 
collection proposal.   
 
Chairman Ohrenschall: 
Thank you very much.  I would like to clarify with Legal, if we were to not 
amend that part of Nevada Revised Statutes (NRS) 116.3116, we also would 
not have the subsequent small amendments to subsection 2 through 10.  
Basically that would leave us with subsection 11, correct?   
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Nick Anthony, Committee Counsel:  
Yes, that is correct.   
 
Assemblyman McArthur:  
For clarification, lines 22 through 33, and the new language in subsections 
1 through 10, correct?   
 
Chairman Ohrenschall: 
Correct, we will not change the existing statute at all.  We will keep 
subsection 11 which deals with receivers.   
 
Assemblyman Carrillo: 
I agree with the way section 49 is.   
 
Chairman Ohrenschall: 
So we will recommend to the Assembly Committee on the Judiciary that section 
49, subsection 11, be kept.  All the recommendations we made last night will 
be included.  Mr. Ziegler, is there any point in recapping this bill?   
 
Dave Ziegler: 
I think you rehashed it to death last night.   
 
Chairman Ohrenschall: 
Then I would be willing to hear a motion that we recommend to the full 
Committee S.B. 204 (R1) with all the amendments we liked and without all the 
amendments that we did not like, with section 49, subsection 11, surviving, but 
subsections 1 through 10 not being recommended.   
 

ASSEMBLYMAN MCARTHUR RECOMMENDED AMEND AND DO 
PASS SENATE BILL 204 (1st REPRINT). 
 
ASSEMBLYMAN CARRILLO SECONDED THE RECOMMENDATION.  
 
THE RECOMMENDATION PASSED UNANIMOUSLY.   

 
Chairman Ohrenschall: 
We will now review Senate Bill 254 (1st Reprint).   
 
Senate Bill 254 (1st Reprint):  Revises provisions relating to common-interest 

communities. (BDR 10-264) 
 
I have a few questions on this bill.  Last night we discussed Supreme Court Rule 
24 that established a $1,000 cap for arbitrators.  I believe Ms. Lavelle answered 
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that these arbitrations are much more complicated and are often at a value 
higher than the $50,000 set in the Supreme Court Rule.  Even with the 
proposed cap, how high do you think arbitrator's fees might go, assuming that 
is promulgated through regulation.  My fear is that arbitrator's fees might be too 
high.   
 
Eleissa Lavelle, Private Citizen, Las Vegas, Nevada: 
The issue has to do with the complexity of some of these issues.  I understand 
that there is a lot of frustration.  There is frustration on everybody's part, those 
of us who have these cases before arbitrators and some of us that are 
arbitrating, and I understand your concern.  The difference has to do with what 
these cases are about.  While sometimes the cases can be very simple, they 
deal with whether there has been a violation, either it happens or it does not 
happen, or either it is established or it is not established.  Those are easy, and 
I agree that those fees should be minimal.  I absolutely share the concern with 
this.  Every case that comes before a court or an arbitrator does not necessarily 
have a dollar amount that is the most significant part of it.  Sometimes the most 
significant part may be dealing with an interpretation of one of the governing 
documents, or how the documents work together.  As an example, I had a 
matter as an arbitrator recently where the community documents were very 
complicated.  They set up various neighborhoods and there were some gaps in 
those documents with respect to the way certain communities were going to be 
separately assessed, or certain individuals were going to be separately 
assessed.  In order to reach a decision on that case, it was necessary to take 
testimony from a number of people and to do a very detailed interrelationship 
between the declaration and statutory intentions.  That being said, the dollar 
amount is not significant, but the ramifications were huge.  It was not 
necessary to do a site visit, and it was not necessary to take days and days of 
testimony.   
 
The way that you might consider limiting these is not only a cap on the dollar 
amount of hourly fees that are charged, but some parameters around the kinds 
of activities that arbitrators should engage in.  That way you can control what 
might be considered padding of bills, or inappropriate, unnecessary work that is 
sometimes done.  I am not saying that arbitrators are doing that, but sometimes 
I think there might be a feeling that they are.   
 
Another way would be to have an oversight mechanism, by regulation, so that 
the Commission for Common-Interest Communities and Condominium Hotels, 
the Real Estate Division of the Department of Business and Industry, or the 
Real Estate Administrator would have the ability to review an arbitrator's bill if 
someone thought it was too high and determine whether it exceeded what were 
reasonable parameters.  There are models for this within the state bar.  There is 
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a fee dispute committee.  If an aggrieved client feels an attorney's fees are too 
high, he or she can go before the committee and claim the fees are 
inappropriate.  There are different ways of controlling these costs.  An absolute 
cap is not going to solve the problem.  I know some of these arbitrators charge 
as little as $115 per hour, but their fees are enormous because of what they are 
doing.   
 
Chairman Ohrenschall: 
So with the Supreme Court Rule, which has a cap of $1,000, is there a loophole 
where the court may award additional damages, or is it the fact that these 
disputes are under $50,000?  I am still having trouble with the fact that under 
Supreme Court Rule 24, the $1,000 cap works for all of those arbitrations, yet 
you feel it is not adequate here.   
 
Eleissa Lavelle: 
When you are dealing with the arbitration provisions that are conducted through 
the court systems, a big component of these issues has to do with discovery 
and perhaps pretrial motions.  There is a court-appointed discovery 
commissioner where parties can go to have those issues briefed and heard.  
Those are outside the $1,000 cap.  They are heard by someone else and the 
costs incurred by that are not included within the arbitration.  The issues are 
there, the problems are dealt with, but they are not dealt with within the scope 
of the arbitration.  Those costs can be huge.  If you look at what those 
Supreme Court rules and the mandatory arbitration provisions deal with, they 
limit the scope of what is considered within those cases.  It is not just a dollar 
amount of a claim that is limited; it is also the character and nature of the 
disputes that are heard.  Complicated disputes dealing with title to real property, 
declaratory relief actions, et cetera, are excluded from those mandatory 
arbitrations.  The reason for that is it is understood that those matters may be 
more complicated and cannot be simply divided up based upon a dollar amount.  
Because there is more involved, you cannot stick them with a $1,000 cap.   
 
Chairman Ohrenschall: 
Thank you.  Do you feel comfortable that if this passes with Senator Copening's 
amendment, that these caps that will be in regulation will be adequate to ensure 
that there are not any outrageous or egregious arbitrator fees?   
 
Eleissa Lavelle: 
I think there needs to be a combination of things.  I think that the limitation in 
Senator Copening's amendment is a significant part of this.  In addition to that, 
the testimony that you heard last night from Gail Anderson and the regulations 
that she would propose for adoption are another significant part.  You cannot 
deal with this issue with one bullet.  There needs to be a number of different 
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approaches taken.  Together, a limitation on the dollar amount of fees and other 
types of structures that are imposed, and other oversights that are imposed, are 
going to be the control.  One other idea, the market, to some extent, controls 
who gets selected.  If someone is outrageous in the fees and is constantly 
overbilling, and there is a pool of good arbitrators, that arbitrator is not going to 
be doing much work.  That is something that is within the structural control of 
the Administrator.   
 
Chairman Ohrenschall: 
Thank you.  Any questions?   
 
Assemblyman McArthur:  
I just want to clarify that we are looking at the amendment where there is a 
maximum of $225 per hour, and not the $1,000 hard cap?   
 
Chairman Ohrenschall: 
If we process conceptual amendment one by Senator Copening, there would be 
a conflict with what we passed in Assembly Bill 448, which was a $1,000 cap 
on arbitration fees.    
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada:  
Regarding the $225 per hour, is this per side, which would then be $450?  
I have seen a lot of arbitrators' resumes and they normally put between 
$100 and $200 per hour, which is for each side.  It is very unclear whether this 
$225 is in total or split each side?  As far as oversight is concerned, I am 
looking at Nevada Revised Statutes (NRS) 38.360, which says "The Division 
shall administer the provisions of NRS 38.300 to 38.360 . . . ."  There is no 
administration.  I have written documentation from Mr. Gordon Milden who says 
that the Real Estate Division only facilitates the process.  So as far as oversight 
is concerned, currently the Division is supposed to be administering this 
program and it is not.  Regarding the statement that if one arbitrator is charging 
much more than another, how would a homeowner who has never gone 
through this process know that?  There are still a lot of holes in this bill.  I am 
concerned where it says that the Division "may" pay "if" there are funds 
available and "if" the Commission approves it.  If not, then the homeowner is 
stuck with these outrageous fees.   
 
Chairman Ohrenschall: 
What section are you referring to?  I found it, section 15, subsection 6, lines 
18 through 23, states:   
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The Division may provide for the payment of the fees for a 
mediator selected or appointed pursuant to this section from the 
Account for Common-Interest Communities and Condominium 
Hotels created by NRS 116.630, to the extent that:   
 
(a) The Commission approves the payment; and  
(b) There is money available in the Account for this purpose.   

 
Jonathan Friedrich:  
It is also mentioned earlier in the bill.   
 
Chairman Ohrenschall: 
Your question about whether both sides would have to pay, is a question I had 
not thought of.   
 
Assemblyman McArthur:  
I think the intent was $225 per hour total.   
 
Eleissa Lavelle: 
That is correct.  The hourly rate is the maximum rate, normally to be split 
between the parties.  There have been instances where an arbitrator will award 
fees to one side or another, but the $225 is the total hourly rate that the 
arbitrator would charge.   
 
Chairman Ohrenschall: 
Is that approximately the fair rate that arbitrators are being paid now?   
 
Eleissa Lavelle: 
I think the hourly rates range between $150 to $400 per hour.  It depends on 
what the arbitrator is doing.  The parties are entitled to not select an arbitrator if 
they choose to.  The rates have been published, and within the resumes that are 
submitted to the parties, the hourly rates of the arbitrators are provided so they 
know ahead of time.   
 
Chairman Ohrenschall: 
If this bill passes, would both sides have to agree on the mediator, or would the 
Division pick the mediator.   
 
Eleissa Lavelle: 
I would like to make a distinction between mediators and arbitrators with 
respect to both of these professionals.  The parties would be provided a list 
from which they could jointly select a mediator or an arbitrator.  That list is 
maintained by the Division.  If they could not reach a decision, then the Division 
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would make the appointment.  That is consistent with the way that the district 
courts handle and administer the arbitration program and it is also consistent 
with the way other organizations, such as the American Arbitration Association, 
conduct their selection process.   
 
Chairman Ohrenschall:  
Thank you.  In looking at the conceptual amendment presented by 
Senator Copening, it says to mandate the Administrator of the Nevada Division 
of Real Estate to adopt regulations by August 1, 2011, capping the fees that 
may be charged for arbitration under NRS 38.300 through 38.360, and put in 
statute that these charges may not exceed $225 per hour.  Was this meant to 
be a cap on mediator's fees or solely to cap arbitrator's fees?   
 
Eleissa Lavelle: 
I cannot speak for Senator Copening, but I believe the idea is that there would 
be a cap on both arbitrator's fees and mediator's fees.   
 
Chairman Ohrenschall: 
Senator Copening, can you address that?   
 
Senator Copening:  
Only because I do not know the difference between mediation and arbitration, 
I had a recommendation and I think that one of the amendments that came 
through from one of the testifiers mentioned just arbitration, and that is why 
I had proposed that.  I certainly would not object to having both in there.  
Generally, if a mediator charges less than an arbitrator, then perhaps we should 
make the cap for the mediator less than the cap for the arbitrator.    
 
Chairman Ohrenschall: 
So you would be amenable if we were to also propose a reasonable cap on 
mediator's fees?   
 
Senator Copening:  
I certainly would.  I would want the people who work in that industry to speak 
to what the appropriate cap would be.   
 
Michael Buckley, Chair, Commission for Common-Interest Communities and 

Condominium Hotels:  
I think the idea would be that the Real Estate Division would contract with 
mediators for a flat fee of $500 per mediation.  Certainly the idea of a cap on 
mediation is the intent, and we would not object to putting a cap on it.  The 
Real Estate Division would get resumes and put mediators under contract, and 
they would agree to mediate these particular problems for a set fee.  It would 
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be much less, and not necessarily on an hourly fee, but it would be a cap per 
mediation.   
 
Eleissa Lavelle: 
I agree with that.  I think that is certainly something that can be accomplished 
for a flat fee.  Normally, these mediations are going to go, perhaps, a half a day 
or a day at the very most.  There could be some reasonable way of 
accommodating a flat number, so that everyone knows what he or she is 
getting into.   
 
Chairman Ohrenschall: 
Would you be averse to our amending Senator Copening's conceptual 
amendment number one to mandate that the Administrator at the Nevada 
Division of Real Estate establish a flat fee cap for every mediation?   
 
Eleissa Lavelle: 
I do not think that is unreasonable.   
 
Chairman Ohrenschall: 
Gail Anderson, would you be okay with that?  She is nodding her head yes.  
Ms. Lavelle, do you do think it would be appropriate to place the cap in statute 
the way we might with the $225 cap proposed for arbitrators?   
 
Eleissa Lavelle: 
I think it is appropriate to do $225 cap for an hourly rate for arbitrators, along 
with additional regulations governing the structure and the way these 
arbitrations are going to be conducted, and an oversight by the Division as to 
fees.  You cannot really limit the total number for the arbitration fees because 
each arbitration is going to be different.  The costs will be different based upon 
the complexity of the issue.  With respect to mediations, I believe that a flat fee 
cap is entirely appropriate.   
 
Assemblyman McArthur:  
Are we going to come up with a number for the flat mediation fee?   
 
Chairman Ohrenschall: 
That would be up to this subcommittee.   
 
Assemblyman McArthur:  
If we set a cap for arbitration, we should set it for mediation also.   
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Chairman Ohrenschall: 
Setting a cap that may not exceed $500 for mediation.  Does that seem 
reasonable?   
 
Eleissa Lavelle: 
I think that is a fair number.  I also think that is consistent with what the 
Supreme Court has authorized for its mediation program; so I think there is 
precedent for that.  I also believe that if you do cap it at $500, you will be more 
likely to be able to accommodate the money that has been set aside for this 
purpose so that it will not have to come out of the parties' pockets.   
 
Chairman Ohrenschall: 
As I read through the bill, there are different provisions for someone who does 
not show up and participate having to pay all the fees.  If both sides participate, 
then do both sides divide the fee for the mediation, after the available funds 
have been exhausted?   
 
Eleissa Lavelle: 
That is the way it is normally handled, unless through the mediation settlement, 
occasionally, as a way of settling the case, one side will offer to pay the other 
side's fees.  That can be flexible, but under normal situations, the costs would 
be split.   
 
Chairman Ohrenschall: 
That is in conceptual amendment number three to change section 1, 
subsection 5, of the bill to state that the parties shall evenly split the costs of 
mediation should there be a charge.  That seems like a good clarification to me.   
 
Assemblyman McArthur:  
It looks like we covered number three, so I would be in favor of conceptual 
amendments one, two, and three.   
 
Chairman Ohrenschall: 
You are in favor of conceptual amendments one, two, and three proposed by 
Senator Copening, including in conceptual amendment one, a direction to the 
Administrator to promulgate regulations establishing a flat fee for mediation at 
no more than $500 total?  Mr. Carrillo, are you all right with the additional cap 
on mediation fees?   
 
Assemblyman Carrillo: 
Yes, I am good with that.   
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Chairman Ohrenschall: 
I still have some reservations about the $225 versus the $1,000 to cap, 
although it seems that Ms. Lavelle has expressed the need for this.  There was 
an issue brought up about class action suits and not requiring them to go to 
mediation.  How would this bill affect a potential class action?   
 
Eleissa Lavelle: 
Typically, these cases are not heard as a class action, but they can affect a 
group of people.  You may have factions in an association.  That is certainly 
something that happens and is the thorniest of problems to deal with.  They are 
not typically characterized as class actions, and are not certified.  I do not see 
any reason why those types of disputes would not go to mediation.  In fact, it 
seems that those types of disputes are exactly why mediation should be 
effectuated.   
 
Chairman Ohrenschall: 
If they were not happy with the mediation, they could then file a class action, or 
would they have to go to arbitration under this bill?   
 
Eleissa Lavelle: 
If the mediation did not settle, and if they could not reach an accord and resolve 
their disputes, the mediator would make the recommendation that the case goes 
to the Division for investigation and go before the Commission.  For example, 
one group of homeowners believes that the board has acted inappropriately and 
has violated NRS Chapter 116.  There may be 50 people in a community who 
are aggrieved about this.  If they cannot reach an agreement, it may go to the 
Division for investigation and go through that process.  That is already in place.  
If it needs to go to arbitration, the mediator would send it to arbitration instead.  
The mediator would have the understanding of what the dispute is and be able 
to direct it in one direction or the other.   
 
Chairman Ohrenschall: 
Under S.B. 254 (R1), the mediator determines whether it should go to 
arbitration or to the Division.  There is no opt out for either party, correct?  
 
Eleissa Lavelle: 
The mediator makes the recommendation to go either one way or the other.  
Ultimately, if the parties still do not get satisfaction, if the arbitrator gets it 
wrong, or they feel the Commission's decision is inappropriate, they can then 
go to court as an ultimate way of getting another bite at the apple.  Presumably, 
if the mediator sent something to arbitration and the arbitrator felt that it should 
not be with him, he is not prevented from kicking it back.  Similarly, if the 
Division gets the case, it can also refer it to arbitration.   
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Chairman Ohrenschall: 
If one of the parties in mediation did not want to go to arbitration, would there 
be anything else he or she could do?   
 
Eleissa Lavelle: 
The mediator would recommend where the dispute would be heard because the 
mediator would have a greater insight as to what these disputes are.  Typically, 
the way the statute exists now, the party files a complaint and the Division 
makes the decision as to whether it will go to arbitration or to the intervention 
process.  It is somewhat the same.  The party can file, but if the Division does 
not believe it is being conducted where the party wants it to be conducted, the 
Division can move it to the other process.   
 
Chairman Ohrenschall: 
So one of the parties would not have to go the arbitration route if he or she had 
misgivings about arbitration.  We have heard Mr. Friedrich talk about the 
experiences he has had where the fees are very exorbitant.  For clarification, 
under S.B. 254 (R1), if one of the parties had a fear of arbitration, he or she 
could choose to go an alternative route.  Is that correct?   
 
Eleissa Lavelle: 
No, that is not quite accurate.  The ultimate objective is to have the dispute 
decided.  The question is who is going to decide it?  What this statute does is 
establish jurisdiction over the dispute, much in the same way as the Nevada 
statutes establish jurisdiction of justice courts, district courts, and the 
Supreme Court.  This statute establishes jurisdiction between the arbitration 
process and the intervention process based upon the nature of the dispute.  It 
has to do with how the case is going to be decided, based upon what is being 
requested to be decided.  It is almost a jurisdictional type of allocation.   
 
Gail Anderson, Administrator, Real Estate Division, Department of Business 

and Industry:  
I would like to clarify the jurisdiction.  The Real Estate Division investigative 
compliance arm only has jurisdiction, and the Commission over violations of the 
law.  If someone's dispute does not concern a violation of the law, it is not an 
option.  The Real Estate Division compliance section can look at it and make 
sure, but if it is a governing documents dispute, the Real Estate Division and the 
Commission will not be able to deal with it, as there is no jurisdiction there.  
The only option then is arbitration, if a ruling is required.  The other dimension 
here is if someone wants to sue civilly, he or she has to go through arbitration 
or mediation under NRS Chapter 38.  If the ultimate goal is some kind of civil 
litigation, he or she will have to go to arbitration or mediation.  While there is 
some discretion, it really is a jurisdictional question of who can deal with what 
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the substance of the problem is.  Sometimes there is a combination with some 
potential violations of the law that the Real Estate Division can deal with, but 
cannot touch the governing document side of it.  Jurisdiction is the bottom line 
and the Division would be involved in determining and closing a case.   
 
Chairman Ohrenschall: 
Currently, no one is forced into arbitration; it is a choice, correct?   
 
Gail Anderson:  
That is correct; no one is forced into it, but the party is told that if there is not a 
violation of law, the Real Estate Division does not have jurisdiction.  The other 
option is to go through arbitration or mediation.   
 
Chairman Ohrenschall: 
Eventually, even after arbitration, someone could get to court if he or she 
wanted to, but he or she would first have to go through the Division, then 
mediation and arbitration, or am I misunderstanding.   
 
Gail Anderson:  
If someone's ultimate goal is to go to court, he or she will do the filing of 
affidavit, go through mediation, and if not resolve in mediation, then must file 
for arbitration, administered by the Real Estate Division to get to court.   
 
Chairman Ohrenschall: 
Thank you.  Any questions?  [There were none.]   
 
Eleissa Lavelle: 
I was reminded of another issue regarding setting the cap on mediation fees.  
While a $500 cap is appropriate in most cases, I want to ensure that parties 
could opt out of the cap if for some reason the matter were more complex and 
required more time.  For example, if there is a complex mediation, the parties 
may choose to go forward and continue to mediate beyond what is normally 
expected.   
 
Chairman Ohrenschall: 
Would you want that same opt out opportunity on the arbitration cap?   
 
Eleissa Lavelle: 
I think if the parties wanted to select an arbitrator that charged at a higher rate, 
and that arbitrator was acceptable to the Division, if both parties agree to the 
rate, they should be allowed to select that arbitrator.  I would suggest the 
parties be given the right to make their own decision if it is a greater amount.   
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Chairman Ohrenschall: 
This would be at their own expense, if they chose to waive the cap, correct?   
 
Eleissa Lavelle: 
Correct.  Either both parties agree, or if one party agrees to pick up the 
difference, that party should be given the opportunity to do so.   
 
Chairman Ohrenschall: 
Thank you.  Any questions?   
 
Assemblyman McArthur:  
Do we really need to add that into statute?  They can do that on their own and 
pay it out of their own pocket.   
 
Chairman Ohrenschall: 
I think we might if we are directing the Administrator of the Real Estate Division 
to establish a cap for mediators and arbitrators.  
 
Assemblyman McArthur:  
That is a cap that is put on the mediators and arbitrators.  After that, it is the 
decision of the parties.   
 
Chairman Ohrenschall:  
We may need to check with Legal about that.  One concern that was expressed 
to me last night in an email was that if someone gets behind in paying these 
mediation or arbitration fees, it could end up as a lien on his property that could 
be foreclosed upon.  Is that a valid concern?   
 
Eleissa Lavelle: 
Normally, the declarations will include a provision for an award of attorney's 
fees to the prevailing party.  Attorney's fees and court costs can be awarded by 
the arbitrator against one side in an arbitration.  That becomes part of the 
arbitration award.  It is not a fine; it is a separate issue and I do not know that 
there is anything in this statute that makes those attorney's fees lienable, 
except to the extent that there is a judgment ultimately entered on that award.  
So attorney's fees and arbitrator's fees alone are not a lienable assessment for 
which a nonjudicial foreclosure can take place.  The point of the arbitration 
awards is that, for example, someone has not landscaped his or her property.  
The arbitrator may say the association has the right, if not fixed within 30 days, 
to make repairs to the landscaping at $1,000.  That is reduced to a judgment 
through the district court or the justice court depending on jurisdiction.  Now 
there is a judgment against the individual that is recorded against the property.  
If the person does not pay the money and any attorney's fees and costs, yes, 
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through the normal judgment process, he or she could ultimately execute for 
that.  That is no different than any other judgment in court.  This arbitration 
process does not change that.  If the parties went directly to court to get that 
enforced, the right would be the same.   
 
Michael Buckley:  
I agree with Ms. Lavelle.  Whether or not the association could foreclose for 
these fees goes to the section we were discussing before, which is 
NRS 116.3116.  That states that the association can have a lien for fines, 
construction penalties, and assessments.  I think that this is not a fine, it is not 
a construction penalty, and it is not an annual assessment.  I suspect that you 
could make an argument that the association might be able to make a special 
assessment against someone based on the language in the covenants, 
conditions, and restrictions (CCRs), but I do not think it is clear one way or the 
other.  This bill does not address that.  It goes back to the collection issue in 
NRS 116.3116.  My own preference is that the way these should be enforced 
would be through the normal judgment process unless, for example, the 
arbitration award determines that what the person did violated the CCRs, and 
therefore fits under the normal basis to make a special assessment.  There is a 
provision that says that if an owner ran into the guard gate, it must be fixed.  
The owner says I did not do it.  If you caused the damage to the association, 
you should be liable as a special assessment.  There is a fine line, but this bill 
does not address that issue.   
 
Chairman Ohrenschall: 
Would either of you be averse to some language in the bill that would clarify 
that arbitrator's fees and mediator's fees could never be considered 
assessments for foreclosure purposes?   
 
Eleissa Lavelle: 
I do not have a problem with saying they are not lienable in the sense that they 
would be subject to a nonjudicial foreclosure.  To the extent that they would be 
included in a judgment issued by a court, they would be subject to a judicial 
foreclosure, which carries with it a right of redemption.  The assessments in 
NRS Chapter 116 are nonjudicial.  They happen without any right of 
redemption.  I think there needs to be a mechanism for the association to collect 
these fees.  This is money that everybody in the community will have to pay 
because one person has done something that has been found to be 
inappropriate.   
 
Chairman Ohrenschall: 
So we need some clarifying language saying that the arbitrator's fees and 
mediator's fees are not lienable to the extent that it is a nonjudicial foreclosure.  
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I agree, they should be collectable; I just do not want them to be considered 
part of the arrears for foreclosure.   
 
Eleissa Lavelle: 
I agree with that.  
  
Assemblyman McArthur:  
I am not comfortable with that.  It is muddying the waters and I am not sure it 
belongs in this particular bill.  We have problems whether it is judicial or 
nonjudicial.   
 
Chairman Ohrenschall: 
I think we are trying to clarify this, not muddy the waters.  We are trying to say 
that these fees for mediators and arbitrators would never be one of those 
categories under NRS Chapter 116 where the HOA is allowed to pursue 
foreclosure, which are arrears assessments, and the two exceptions for fines or 
penalties having to do with construction penalties, and with the health hazard 
penalty.  This would clarify that these fees are definitely not something for 
which an HOA can foreclose on your home.   
 
Assemblyman McArthur:  
Are you saying that the addition of these fees may put them in foreclosure 
because they cannot pay for them?       
 
Chairman Ohrenschall: 
I want to clarify that the addition of these fees would not be part of that 
nonjudicial foreclosure provided for under NRS Chapter 116.  The mediator and 
arbitrator could still go to court and get a judgment, and potentially put a lien on 
the property.   
 
Eleissa Lavelle: 
Anytime you have a judgment against an individual, regardless of whether it is a 
breach of contract, hit someone in the face, or whatever, if you get a judgment 
in court, you can record that judgment and it becomes a lien on all properties.  
That is standard Nevada law and it has to do with every single kind of judgment 
you can get.  This would fall into that category.  If an association or a 
homeowner were to get a judgment against the adverse party and record it, it 
becomes a lien against that party's property.  Because it is a lien, that judgment 
can be executed on.  There are homestead exemptions that apply to this kind of 
judgment.  So the likelihood of foreclosing a judgment lien based upon a 
violation of someone's CCRs diminishes because it is a judgment lien.  This is a 
significant protection to homeowners but may still provide a way for an 
association to be paid.  For example, if the home sells, it will be paid through 
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escrow.  It is a middle ground and is a way of providing a mechanism by which 
the prevailing party can get paid upon the sale of a property, but it does not 
allow for an immediate nonjudicial foreclosure.   
 
Michael Buckley:   
I think these are not really clear issues, and as Ms. Lavelle has pointed out, this 
is very complex.  For example, NRS 116.310312, which deals with an 
abandoned or vacated unit and the association has the ability to clean up a unit, 
there could be charges.  I do not know whether that would be subject to an 
arbitration if someone objected, but there was an express finding of that by the 
Legislature last session that these costs should be enforceable as a lien.  In fact, 
it is given a super priority lien.  I think we need to be very careful in how to 
frame the language.  We forget sometimes how complex NRS Chapter 116 is, 
and if you tweak something one place, it may end up making something else 
not work.   
 
Assemblyman McArthur:  
That is my concern.  I am not sure this is necessary because we could cause 
other problems. 
 
Chairman Ohrenschall: 
Mr. Buckley, do you think that adding the language we discussed earlier would 
cause problems elsewhere in NRS Chapter 116?   
 
Michael Buckley:  
I think it can be done if it is carefully worded.  The basic idea that you are 
suggesting is that the attorney's fees and costs, and the arbitrator's fees and 
costs would not be part of the lien under NRS 116.3116 as long as it was clear 
that it was unless expressly provided for elsewhere.  Also, let us go into this 
again, because the arbitration deals with the amount of the assessment.  If 
someone is not paying his or her assessment, I do not know whether the 
association would arbitrate an assessment but certainly if the arbitration 
involves the collection of an assessment, the association is entitled to collect its 
fees.  As mentioned, the assessments are the lifeblood of the association, and it 
is clear that the association has the right to collect.  There is really no defense 
to not paying your assessments.  If the association incurs costs in collecting 
assessments, they should be included.  In concept, it is the subject matter of 
the arbitration that makes it complicated.  If the subject matter deals with 
something that gives the association the ability to lien, then it may not work.   
 
Assemblyman McArthur:  
My main concern is that it would have to be drafted very carefully.  If you are 
comfortable that this can be drafted, I do not have a real problem.   
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Chairman Ohrenschall: 
I am all right with it.  Mr. Carrillo, are you okay with the clarification that fees 
from mediation and arbitration could never be part of a nonjudicial foreclosure 
provided for in NRS Chapter 116?   
 
Assemblyman Carrillo: 
Yes, I am good with that.   
 
Chairman Ohrenschall: 
Thank you.  Next we will review Senator Copening's amendment number four, 
which is to include in section 5 the requirement that penalties be imposed for 
the responder of the claim filing in bad faith, false, fraudulent, or frivolous 
response to a claim.  I believe that is from Mr. Stebbins' amendment.  He was 
concerned that section 5 of the bill would not work both ways.   
 
Michael Buckley:  
On page 11, line 9, you see that the original intent was that if you file a claim 
or a response, a person is certifying that to the best of the person's knowledge, 
information and belief, formed after an inquiry reasonable under the 
circumstances, and it applies to not just the person who files the claim, but the 
respondent also.   
 
Chairman Ohrenschall: 
Thank you.  Any questions?  [There were none.]  
 
Michael Buckley:  
On page 19 is the same issue.  Line 28 refers to a claim or response; on line 40 
it just refers to the claim.  It should also refer to the claim or response.   
 
Assemblyman McArthur:  
So for amendment number four we will be adding the word "respondent" or 
"response."   
 
Chairman Ohrenschall: 
Yes, this is just a cleanup.  Mr. Carrillo, are you okay with conceptual 
amendment number four?   
 
Assemblyman Carrillo: 
Yes, I am good with that.   
 
Chairman Ohrenschall: 
Conceptual amendment number five was proposed by Mr. Segerblom, which we 
processed yesterday, as a mock-up.   
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Dave Ziegler: 
I checked that mock-up against this bill, and I did not see any overlap between 
that mock-up and this bill.   
 
Chairman Ohrenschall: 
So this is a new amendment?   
 
Dave Ziegler: 
No.  Amendment number five in Senator Copening's document that states she 
is in favor of the friendly amendment, number 6818, that applies to 
Senate Bill 204 (R1).  I checked it and I do not see how it overlaps with this bill.   
 
Chairman Ohrenschall: 
Okay, and we already accepted that amendment, so we do not need it here.   
 
Conceptual amendment number 6 presented by Senator Copening states, "Add 
language in Sec. 1 that states that if a party fails to participate in the mediation, 
that party shall be responsible for any and all costs of that mediation."  I believe 
this will hold parties accountable for resolving their differences.   
 
Michael Buckley:  
I would propose that I think this is a good amendment and we need to 
incorporate the idea of good faith.  I think that is in the foreclosure statutes.  
You would not want someone going through the motions; they need to 
participate in good faith.   
 
Chairman Ohrenschall: 
So we will change that to read "fails to participate in good faith in the 
mediation . . . ."  That is quite a departure from what Mr. Stebbins had 
proposed.   
 
Michael Buckley:  
I do not think so.  When people say "participate," we think they will participate 
in the process, and as lawyers we think how will this work in practice.  The 
practice might be that you could read that literally by saying I will go, but I am 
not going to get involved.  I think the idea of participate, good faith is inherent 
with what Mr. Stebbins suggested.   
 
Chairman Ohrenschall: 
Mr. McArthur and Mr. Carrillo, are you both okay with this amendment, 
including the addition of the words "good faith" as proposed by Mr. Buckley?   
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Assemblyman McArthur:  
Yes.   
 
Assemblyman Carrillo: 
I am good.   
 
Chairman Ohrenschall: 
Conceptual amendment number seven reads, "Add language in Sec. 10 that if 
the person whom a copy of the claim was served refuses or fails to file a 
written response with the division not later than 30 days after the date of 
service, the allegations of the claim are deemed substantiated."  My only 
concern is what if there is a bona fide reason that the person could not 
participate?  Should we put in an exception?  I would hate for all the allegations 
to be considered true against him or her if there was a bona fide excuse.   
 
Assemblyman Carrillo: 
I think you need to ensure that things are in order if you are going to be away 
for a period of time.  Putting your head in the sand does not resolve anything.  
If you are going to be away, you need to make sure your business is taken care 
of before you leave.  Obviously, we cannot know whether we will be in the 
hospital for six months, but a power of attorney would assist getting around 
this issue.  In fact, if you are in the service, you have to give a power of 
attorney; so that cannot be used as an excuse.  You need to ensure your house 
is in order.   
 
Chairman Ohrenschall:  
In an ideal universe that is how it would be.  But there could be unforeseen 
problems.   
 
Assemblyman McArthur:  
I agree with Mr. Carrillo.  Unless there is a medical emergency that extended the 
time period, I think in most of the other cases you should be able to take care of 
your own situation.   
 
Michael Buckley:  
I think this could be solved with the word "may" be deemed substantiated.  We 
see this in the Commission, in a complaint where someone did not respond, and 
you see it in the judicial system.  You do take the default, but it is not an 
automatic that you win.  The person would need to prove that the respondent 
was actually served.  I think you would leave that up to the arbitrator.  I think 
that is a customary legal process.   
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Eleissa Lavelle: 
I think something perhaps as a hybrid so that there may be some requirement 
that the case be proved perhaps by affidavit so there does not have to be a 
full-blown hearing if the party does not show up, but it could be an abbreviated 
hearing to keep the costs low.   
 
Chairman Ohrenschall: 
That would be in addition to this amendment?   
 
Eleissa Lavelle:  
Actually I think the word "may" does it, but I think you may want to say that it 
is not an absolute that the party still needs to establish by affidavit or some 
abbreviated mechanism that the arbitrator designates to establish the service 
has been proper and that the claim is appropriate.   
 
Chairman Ohrenschall: 
That gives me a lot more comfort.  Mr. McArthur and Mr. Carrillo, would you be 
all right with amendment number seven if we changed it from "the allegations 
of the claim are deemed substantiated" to "the allegations of the claim may be 
deemed substantiated" and include proof of service and perhaps affidavits that 
prove the allegations?   
 
Assemblyman McArthur:  
I would be okay if we can come up with a good conceptual amendment along 
those lines.   
 
Assemblyman Carrillo: 
I am okay.   
 
Chairman Ohrenschall: 
Thank you.   
 
Michael Joe, representing Legal Aid Center of Southern Nevada: 
I want to comment about what the foreclosure mediation program is doing in 
terms of people who have a reason for not attending a mediation.  The 
Supreme Court explained to me that they have ruled a lot about the phrase 
"good cause." Under the mediation program they allow a homeowner or a 
lender to say they cannot attend for good cause.  This has to be a request in 
writing.  The foreclosure mediation program has it addressed specifically by rule.  
We do see it come up quite often.   
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Chairman Ohrenschall: 
Do you know what the foreclosure mediation program charges to conduct a 
mediation?   
 
Michael Joe:  
They charge a flat fee of $400.  In terms of what that works out to per hour, it 
varies.  The program allows for four hours.  Some mediations take less and 
some will go longer.  For the $400, the mediator guarantees four hours of 
mediation plus the mediator does the scheduling work and documentation work 
up-front.  The mediator easily puts in the four hours of work.  They have 215 
mediators and most of them are happy to do this work.  I am okay with a cap 
on fees, as well.   
 
Chairman Ohrenschall: 
Thank you.  Regarding the proposed clarifying language that we want to add to 
ensure that mediator's fees do not become something foreclosable under 
NRS Chapter 116, do you have an opinion on that?   
 
Michael Joe:  
I specialize in doing foreclosures and I deal with people with homeowners' 
associations (HOAs).  We believe that the foreclosure under that statute should 
only be limited to those situations where it is a violation of paying the 
association dues and assessments.  We do believe that an association plans its 
budget on those and therefore should be able to collect on it.  The most serious 
remedy we give them of foreclosure should be limited to that and should not be 
applied to other things.  If there is a foreclosure for some other reason, that is 
okay.  It could be a judicial foreclosure, which I have never seen.  You cannot 
foreclose nonjudicially in Nevada; you have to foreclose judicially; so as a 
practical matter, they just do not bother foreclosing.     
 
Chairman Ohrenschall: 
I received an email, and I am not sure this would be an amendment the 
Subcommittee would consider.  What if during the mediation, the fines froze 
until the mediator made his decision?  Is that something that you think would be 
reasonable?   
 
Michael Joe:  
I am sorry, I do not understand.   
 
Chairman Ohrenschall: 
After the parties enter the mediation, what if the fines, fees, and any potential 
foreclosure were frozen until the mediator made the decision?   
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Michael Joe:  
I think there are some real issues of due process for the homeowner.  Can you 
foreclose on someone while he is still appealing something?  I think there should 
be a stay on foreclosure and also maybe on some of the fees.  There are 
different situations where it might be okay, but in general, if you have the 
mediator's intent to be quick, I think you can resolve an issue, and during that 
period, through the pendency of that hearing, maybe it should be stayed.  In the 
mediation program, we essentially stay the foreclosure until the mediation is 
completed.   
 
Chairman Ohrenschall: 
So it is possible that this mediation program for problems with HOAs could take 
a lot of lessons from how the foreclosure mediation program is working under 
the auspices of the Nevada Supreme Court.  It seems that it is working well in 
terms of how it administers the program.   
 
Michael Joe:  
The foreclosure mediation program has had a lot of effort put into it, and 
therefore, it is a pretty decent program.  It gives homeowners one way to 
appeal and it is appealed pretty quickly and efficiently.  If everybody does their 
jobs, the foreclosure mediation program runs within that 90- to 111-day period 
that it takes to foreclose.  In addition, I know the neighborhood justice center 
does mediations on a routine basis.  I know there are a lot of trained mediators 
in Clark County and across the state.  There is a pool of mediators who are 
available to do this, and you could craft a program that works pretty well.  
Currently, there is a $50 fee for the notice of default that goes to fund the 
program and the administration of it.  I am not sure whether that would be 
available for this program.   
 
Michael Buckley:  
There is a difference between assessments and other fees.  I am not sure there 
is anything the association can do if it is in mediation as far as collecting the 
penalties or fines.  It is different as far as assessments go.  If someone is not 
paying his or her assessments, I do not think the assessments should stop or 
that the association should be stopped from enforcing its liens for the 
assessments.  Those assessments are the lifeblood of the association.  They are 
based on a budget and there are not too many arguments you can make about 
not paying your assessment.  There are lots of arguments as far as fines or 
interpretation of the documents or construction penalties, et cetera.  I would 
distinguish between those.   
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Chairman Ohrenschall: 
You would be all right with freezing any move toward collections, fines, or 
potential foreclosure if it dealt with construction penalties as long as it did not 
deal with arrears assessments.  Is that correct?   
 
Michael Buckley:  
I think I would be okay with that.   
 
Eleissa Lavelle: 
When you see these arbitrations or intervention matters, if someone has 
violated the governing documents, for example, he or she has not landscaped 
his or her property, or he or she left his garbage cans out, or there may be some 
other dispute that has absolutely nothing to do with construction penalties or 
with the payment of the assessments.  I personally think it is inappropriate to 
penalize the association for enforcing a rule or regulation that has nothing to do 
with those assessments and then not allowing them to collect the assessments.  
If there is a homeowner who is absolutely violating rules and regulations on 
something that has nothing to do with payment of assessments or construction 
penalties, there is no reason that you stop the payment of assessments because 
he or she has not taken his or her garbage cans in or left playground equipment 
out.  One has nothing to do with the other.   
 
Chairman Ohrenschall: 
Perhaps I am not expressing myself clearly.  I was thinking that only fines, 
collection costs, or interest should be suspended during the pendency of any 
mediation or arbitration, because that could be part of the arbitrator's award.  
I was not referring to the assessments.   
 
Eleissa Lavelle: 
I wanted to ensure that was the case because I was hearing different things and 
I wanted to clear it up.  If a homeowner is being assessed $10 per month for a 
violation and the arbitration process goes for 4 months, does that mean that 
during the time there will be no retroactive assessment of those fines?  Do they 
stop completely, or simply stop the collection process during that time?   
 
Chairman Ohrenschall: 
The way I was envisioning this is that any action by a collection agency would 
be stopped until resolution.  I also believe that any interest accrual would stop.   
 
Michael Buckley:  
Under NRS there was no interest on fines by statute, but that was changed in 
2009.  I believe that the fine is not foreclosable, except for the two exceptions 
you mentioned.  I am not aware of collection agencies enforcing fines.   
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Eleissa Lavelle: 
The distinction needs to be if we are talking about the accrual of the fine as 
opposed to the collection of the fine.   
 
Chairman Ohrenschall: 
What would be the adverse impact to having both frozen until the mediator or 
arbitrator makes his decision?   
 
Eleissa Lavelle: 
I have no problem with freezing them both, provided that the arbitrator is 
entitled to do a retroactive award of those accrued fines if it is determined that 
the homeowner has violated the governing documents.   
 
Chairman Ohrenschall: 
Do you feel that would need to be spelled out in statute?   
 
Eleissa Lavelle: 
I think it is happening that way now.  I would not want to see the provision be 
authored in such a way that the association's ability to retroactively collect 
those accrued fines be diminished if in fact it is determined that the homeowner 
has violated.   
 
Chairman Ohrenschall: 
In those two exceptions on fines where someone could lose his or her home for 
construction penalties or for a health hazard issue, assuming that got resolved, 
it might prevent a foreclosure if the mediator or arbitrator is able to reach a 
successful agreement.   
 
Eleissa Lavelle: 
That would be absolutely appropriate.   
 
Assemblyman McArthur:  
I am not comfortable with this at all.  This new language for this new 
amendment, we are going to have to add too much technical wording for a 
conceptual amendment.   
 
Chairman Ohrenschall: 
I think our Legal division is pretty topnotch.   
 
Assemblyman McArthur:  
I understand that, but we have a lot of topnotch stuff we are adding to this bill 
already.   
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Chairman Ohrenschall: 
We do want it to be right.   
 
Assemblyman McArthur:  
Well, if you want to bring it back to another work session later this week so we 
can see those conceptual amendments.   
 
Chairman Ohrenschall: 
We could always propose the amendment to the full Committee.  I could make 
my recommendation and you can certainly express your opinions against it.  
Mr. Carrillo, what are your feelings?   
 
Assemblyman Carrillo: 
I concur with that, Chairman.   
 
Chairman Ohrenschall: 
Mr. Joe, is there anything else here in S.B. 254 (R1) that causes you any 
concern for your clients?   
 
Michael Joe:  
I see arbitration clauses all the time, and for those of us who went to law 
school, it seemed like they were good things.  I have no problem with arbitration 
as long as it is reined in and accomplishes what it is supposed to.  I think 
arbitration was intended to be an alternative to the judicial process; it is 
supposed to be cheaper, and to the extent that it does not turn out to be easier, 
or cheaper, or faster, what is the point?  If you are saying that you want to 
have an arbitration and mediation process that has reasonable costs, I am okay 
with that.  Sometimes arbitration can run amuck, then they ought to be in 
district court and they should not be barred from doing that.  If the reason an 
arbitrator wants to charge $10,000 to $20,000 is because it is so complicated, 
then maybe it should be in district court.  Having a cap on it will drive those 
cases that should be in the district court and this will give them an opportunity 
to get there.  I am in favor of a cap for both the arbitration and mediation.   
 
Chairman Ohrenschall: 
I suppose as a compromise, we could go ahead with the $500 flat fee for 
mediation and with the $225-per-hour fee that Senator Copening recommended, 
maybe have a maximum of $2,500, and give the party the option to go to 
district court if the fees will be higher than that.   
 
Michael Buckley:  
The Real Estate Division has a group of experienced arbitrators who know 
NRS Chapter 116.  As we all know, NRS Chapter 116 is complex, it is 
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complicated, and, of course, CCRs are usually 80 pages long.  Even in 
A.B. 448, while there is a $1,000 cap, it says "unless for good cause."  I am 
not sure you can legislatively solve this by giving a cap.  You will always need 
to have an out.  If we add "for good cause," that will be the next issue to 
discuss; what is "good cause"?  Ms. Lavelle mentioned earlier to allow the 
Administrator or the Commission to have the ability to review the fees of an 
arbitration.  She mentioned that the State Bar has the fee dispute committee, 
where they can see whether the fees are reasonable.   
 
Chairman Ohrenschall: 
Thank you.  You are correct.  Assembly Bill 448 does have that safety hatch of 
a good cause showing allowing higher fees.  We could put that good cause in 
this bill also, or we could go with Senator Copening's proposal of $225 an hour 
with no absolute cap.  These are complex issues that could require a lot of time.  
I do think Mr. Joe brought up a good point that when it gets over $1,000, 
should the people go to court?   
 
Eleissa Lavelle: 
I would like to go back to the beginning and why arbitration is important.  It 
works.  Are there problems?  Yes, sometimes there are problems.  I think that 
Senator Copening's suggestion addresses those issues with the additional 
suggestions we have been talking about today.  My concern is that, because 
these issues are complex, there will be cases not being heard by arbitrators who 
are qualified to do the work and are spending the time to do the work.  This 
program has been enormously successful.  While I recognize that there are 
many people who are in very serious financial straights, understand that there 
are communities with all kinds of people, with all kinds of property values, with 
all kinds of issues.  By saying that there will be an absolute dollar cap on these 
arbitrations, effectively what you are saying is that these arbitrations are not 
going to be doing what they were initially designed to do.  I gave a seminar on 
NRS Chapter 116 with Mr. Buckley in Reno.  It was interesting to hear from the 
people up there how successful this program has been and how very few of 
these cases actually get to district court because people are satisfied that they 
are getting an adequate opportunity to be heard and getting fair and reasonable 
arbitration awards.  They may not always win, but if they feel like they have 
been heard and understood and there is a good reason for the decision, they are 
not going to go anywhere else.   
 
Michael Joe:  
The question of whether it is working or not is depending on which side you are 
looking at it from.  If you are saying that the purpose is to keep it out of district 
court, I am not sure that it is working for homeowners and association 
members.  Maybe it is working for the Real Estate Division, maybe it is working 
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for the district court, maybe it is working for attorneys and collection 
companies, but I do not think it is working for homeowners.  I think that it is 
not fair to say that it is working if you do not look at all parties involved.  The 
question is who is it that you are representing and who is it that you are trying 
to protect in this.  I think there are plenty of protections for the collection 
companies and the management companies and the associations, but there are 
very few protections for the homeowners.  This arbitration and mediation 
process and court litigation is a process to help the homeowner protect himself.  
I wonder whether it is not slanted to protect the other parties: the management 
companies, the associations, and the attorneys.   
 
Chairman Ohrenschall: 
Thank you, Mr. Joe.  We did adopt that $1,000, and it is not an absolute cap.  
It does have exceptions for good cause.  When higher fees are needed, they 
could be granted.  We thought it was good policy six weeks ago in A.B. 448, 
and I am not really sure we should backtrack from it.  It was a unanimous vote 
when we adopted that $1,000 cap to match the Supreme Court Rule 24, but it 
also had the exception for circumstances that required it.  I would propose that 
we accept all the amendments with the changes proposed by Senator Copening, 
with the changes we recommended, which for conceptual amendment number 
one included instructing the Administrator of the Division of Real Estate to 
adopt a flat fee cap for mediation fees of $500.  However, I think we should 
stick with the cap we adopted in A.B. 448, which is not an absolute cap.  I am 
sure when there is a complex case involving a lot of money, an exception will 
be granted for the Administrator to charge an hourly rate going over the cap of 
$1,000.  We all agreed on amendments two and three.  Regarding amendments 
four, five, and six, we were all fine.  Actually we decided not to adopt number 
five because it is in S.B. 204 (R1).  Conceptual amendment number seven, we 
will change the word "are" to "may be" and "proof of service of affidavits 
proving the claim" should be there to substantiate the other party was served if 
the other party does not show up.  Mr. Joe has a good potential amendment to 
the conceptual amendment coming from the mediation program that our 
Supreme Court administers that good cause be required if the person cannot 
show up for the mediation.  Perhaps we could model that on the rule the 
Supreme Court has adopted for the foreclosure mediation program.  We also 
have Mr. Stebbins' amendment which has been incorporated into 
Senator Copening's amendments.   
 
Assemblyman McArthur:  
If we are going to take a vote, I am not going to go with the recommendation at 
this point until I see the conceptual amendments.   
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Chairman Ohrenschall: 
Do you mean a mock-up?   
 
Assemblyman McArthur:  
Yes, I want to see those mock-ups of conceptual amendments.   
 
Assemblyman Carrillo: 
I agree with Mr. McArthur's statement.   
 
Chairman Ohrenschall: 
We have gone over Senator Copening's amendments and we agree on most of 
the language.  There is a little debate on conceptual amendment one on whether 
we should adopt the arbitrator fee cap we had adopted in A.B. 448.  
Mr. McArthur brought up some cleanup in the original bill he is interested in.  
I think we should process all the recommendations that we all agree on that will 
be in the mock-up we present to the full Committee, which basically are 
conceptual amendments two through seven, without amendment five and with 
the additions proposed in conceptual amendment number seven.  The part we 
disagree on is in conceptual amendment number one.  We can propose to the 
full Committee on Friday.  Does either of you have any appetite for  
Mr. Friedrich's amendment?   
 
Assemblyman Carrillo: 
I do not.   
 
Chairman Ohrenschall: 
Mr. McArthur is shaking his head no.   
 
Michael Buckley:  
For clarification, I did not hear that the Subcommittee had an issue with the 
mediation set fee, only the arbitration fees, correct?   
 
Chairman Ohrenschall: 
That is correct.  We would go ahead with recommending that the Administrator 
of the Real Estate Division propose a regulation that has a maximum total cost 
of $500 flat fee for mediation.  We are in dispute about whether to keep the 
arbitrator cap we had adopted in A.B. 448, which is $1,000 with exceptions, or 
to go ahead with Senator Copening's suggestion.  Is there anything else that 
I am missing?  Are we all in favor of that recommendation?   
 
There is another point we do not agree on, which is those fines for construction 
penalties and the health hazard.  These are the fines that are not for 
assessments that can lead to foreclosure in a common-interest community.  
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Should they be put on hold during the pendency of the mediation or the 
arbitration?  I feel they should, if they are the issue of the arbitration or 
mediation.  Mr. McArthur has some concerns with that.  Maybe we can have an 
option A and an option B in the mock-up on that issue when we present to the 
full Committee.   
 
Assemblyman McArthur:  
There are some other cleanup things we want to get in there also.   
 
Chairman Ohrenschall: 
One is dealing with the geographical area of the Ombudsman.   
 
Assemblyman McArthur:  
We have noted it.   
 
Chairman Ohrenschall: 
Are we all on board with the recommendation for the full Committee that we 
agree on most of these recommendations, and there are two points where we 
are presenting an option A and option B?  We are all unanimous on this 
recommendation and hopefully we will have a mock-up by Friday to present to 
the full Committee.  Could I get a motion?   
 

ASSEMBLYMAN MCARTHUR RECOMMENDED AMEND AND DO 
PASS SENATE BILL 254 (1st REPRINT).  
 
ASSEMBLYMAN CARRILLO SECONDED THE RECOMMENDATION.   
 
THE RECOMMENDATION PASSED UNANIMOUSLY.   
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We will forward this recommendation to the full Committee.  There will be a 
few decisions that will need to be made on Friday during the work session.  
I appreciate everyone being here.  Meeting is adjourned [at 12:20 p.m.].   
 

RESPECTFULLY SUBMITTED: 
 
 
 

  
Nancy Davis 
Committee Secretary 

 
 
APPROVED BY: 
 
 
 
  
Assemblyman James Ohrenschall, Chairman 
 
 
DATE:    
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Barbara Jones, Private Citizen, Fallon, Nevada 
Tim O'Callaghan, representing the Nevada Catholic Conference 
Allen Lichtenstein, representing the American Civil Liberties Union of 

Nevada 
Nechole Garcia, representing the City of Henderson 
John T. Jones, Jr., representing Clark County Intergovernmental Relations 
Elisa P. Cafferata, President & CEO, Nevada Advocates for Planned 

Parenthood Affiliates 
Stacey Shinn, representing the Progressive Leadership Alliance of 

Nevada; and the National Association of Social Workers, Nevada 
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Edward Wynder, Private Citizen, Las Vegas, Nevada 
Frank Cervantes, Division Director, Department of Juvenile Services, 

Washoe County 
Alan Byers, Acting Administrator, Compliance Enforcement Division, 

Department of Motor Vehicles 
Garrett Gordon, representing Olympia Companies 
 

Chairman Frierson: 
[Roll was called, and protocol was explained.]  The Committee has a heavy 
agenda today, so we are going to hear the bills in order.  I will open the hearing 
on Senate Bill 107 (1st Reprint). 
 
Senate Bill 107 (1st Reprint):  Restricts the use of solitary confinement and 

corrective room restriction on children in confinement. (BDR 5-519) 
 
Senator Tick Segerblom, Clark County Senatorial District No. 3: 
Senate Bill 107 (1st Reprint) is an issue which is coming to fruition around the 
country dealing with what we call solitary confinement, but it has many other 
names.  It started out as a bill that was going to limit the solitary confinement in 
both juvenile and adult facilities in the state of Nevada.  As it evolved, because 
of the controversy and newness of the issue, we agreed to a study of solitary 
confinement in the adult prison system, and then the juvenile court facilities 
agreed to limitations on their facilities.  That is where the bill is amended to at 
this point.  This issue is not going away, so I think it is important for all of us to 
start focusing on it and try to learn more about it over the years. 
 
There is a lot of evidence that solitary confinement is psychologically 
devastating, particularly to youth, but also to adults (Exhibit C).  If we are going 
to put people in that situation and we expect them to come out of jail, we have 
to realize that there are serious consequences.  It is also much more expensive, 
obviously, to have three people, one per cell, as opposed to multiple-person 
cells.  There are a lot of issues involved.  It turned out to be a much bigger issue 
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than we could deal with in one bill, so what we have here is basically a 
compromise with juvenile being loaded, which they say is already currently in 
force, and then a study in the future.  Ms. Spinazola is here to make a 
presentation. 
 
Vanessa Spinazola, representing the American Civil Liberties Union of Nevada: 
The American Civil Liberties Union of Nevada (ACLU) is here in strong support 
of S.B. 107 (R1).  I submitted a letter for the record (Exhibit D), which I will 
briefly summarize and add a few points to it. 
 
Why look at the issue of solitary confinement?  Research shows that solitary 
confinement has a profound impact on the health and well-being of the 
incarcerated, and in particular the mentally ill.  There is actually a syndrome 
called segregated housing unit syndrome, and some of the reactions include 
increased anxiety and nervousness, revenge fantasies, fears of prosecution, and 
lack of impulse control.  These are folks who will get back out in our 
communities after they are released from prison.  Essentially, the clinical 
impacts of isolation are as detrimental as physical torture can be.  This is 
exacerbated for juveniles because of the difference in cognitive development for 
children.  There is a moral concern.  We should be concerned about the state 
using solitary confinement on individuals who have been deprived of their 
liberty, but there is also the public safety concern that I briefly mentioned, as 
most prisoners will return to society, particularly the youth.  Studies also show 
that these folks are more likely to reoffend than people who have not spent time 
in solitary confinement because of the difficulties they have reintegrating into 
society. 
 
To mention the second part of the bill, I would like to call your attention to the 
amendment submitted by Senator Segerblom (Exhibit E).  It is basically what we 
are working from.  He is approving all the amendments.  The second half starts 
with section 7, on page 3 of the amendment, and has to do with a study of 
solitary confinement.  We use the term "solitary confinement," and no one in 
the state of Nevada or anywhere else in the country uses it.  In the adult 
system, we hear terms such as "protective segregation," "administrative 
segregation," "disciplinary detention," and "disciplinary segregation."  In the 
juvenile system, we hear terms such as "corrective room restriction," 
"behavioral room confinement," and "administrative seclusion."  Those are 
some of the terms we are working with.  What all of these terms can mean in 
terms of solitary confinement is basically depriving incarcerated people of 
contact with other individuals for 22 to 24 hours per day; restricting privileges 
and access to reading materials, radio, and TV; constraints on visitation; and 
creating an inability to participate in group activities.  Ironically, solitary can 
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sometimes mean double-cell solitary, which is spending all of that time in a cell 
with someone else, but being restricted from all those privileges. 
 
Because there are so many different types of segregation and so many different 
inconsistent administrative regulations—and I point to a number of those in my 
letter on the record—we believe a study of the impacts of these different types 
of segregation is warranted.  In the study, some of the things we focus on are 
suicide rates, how mentally disabled people are treated, due process issues on 
getting out of solitary confinement once a person has been placed in it, 
recidivism rates, and the cost.  You will notice in the study that we like to 
compare folks who spend time in solitary versus those who spend time in the 
general population and see what those results are. 
 
I want to note that on the record, coming out of the Senate, the Nevada 
Department of Corrections (NDOC) was for the study; however, I had a drafting 
error when I drafted the study, and I did not include "protective segregation," so 
you will see in the amendment that "protective segregation" is added.  There 
was no substantive reason for it; it was simply that I was looking through 
300 pages of administrative regulations and I did not see "protective 
segregation," and it is my fault.  However, I do believe that NDOC will oppose 
this addition.  I do not see any reason why we should study the types of 
segregation in Nevada without looking at all types, which would include 
protective.  Hopefully you will accept that amendment. 
 
Finally, the first half of the bill deals with standardizing solitary and juvenile 
facilities.  As mentioned, the effects of solitary confinement on the juvenile 
mind are even more debilitating than for adults.  Kids in the juvenile justice 
system are also more likely to suffer from mental illness.  There was a study 
done in New York that showed that 48 to 50 percent of the kids spending time 
in juvenile justice facilities had diagnosed mental disabilities, so the rates go up 
even higher. 
 
We worked extensively with the juvenile justice administrators on the 
amendments for S.B. 107 (R1), and I will not go through them line by line, but 
I want to point out some of the highlights. 
 
Chairman Frierson: 
Keep in mind that we are starting from scratch, so if you are intending on going 
through the bill as a regular presentation, it would be helpful for us to go 
through the provisions of the bill.  You can cross-reference to proposed 
amendments while you do it. 
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Vanessa Spinazola: 
Excellent.  For reference, section 1 and section 2 are substantially the same.  
The only differences are that section 1 has to do with local and regional 
facilities for juveniles, and section 2 has to do with state facilities.  In section 1, 
in the amendment (Exhibit E), we are taking out the term "solitary confinement" 
for the reasons I have already mentioned.  No one actually uses the term.  In 
this section, we are talking about the situations in which corrective room 
restriction will be used.  We talk that it is for modifying the negative behavior of 
the child, holding the child accountable for a violation of a rule, and ensuring the 
safety of the child. 
 
Section 1, subsection 2, talks about an action that results in corrective room 
restriction.  If it is more than two hours, it must be documented by a supervisor.  
In section 1, subsection 3, of the amendment, we state that the safety and 
well-being checks must be conducted.  This has to do with the child being in 
corrective room restriction and having someone from the facility checking and 
making sure they are not suffering or potentially committing suicide. 
 
Subsection 4 addresses the fact that the child shall only be in there for the 
minimum time required to address the original negative behavior they were put 
in for. 
 
Chairman Frierson: 
In subsection 2, I think the two-hour provision is a substantive one that is going 
to be the subject of conversation.  That section is providing that if a child is 
being detained for those limited reasons, the child can only be detained for up to 
two hours. 
 
Vanessa Spinazola: 
They could be detained for longer; however, anything longer than two hours 
must be documented. 
 
Subsection 3 has to do with conducting safety and well-being checks at 
intervals not to exceed 10 minutes.  We worked with juvenile justice 
administrators on this, and it does not diminish their ability.  Some folks do 
room checks three minutes apart, others eight minutes apart, and ten minutes 
was something we all agreed would work with everyone's regulations. 
 
Subsection 4 states that the child should be in corrective room restriction only 
for the minimum time required, and they should be returned to the general 
population as soon as feasibly possible.  Subsection 5 deals with the child who 
is subjected to room restriction for more than 24 hours.  This has to do with the 
access that I was talking about earlier.  Some of the detrimental effects from 
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solitary come when there is not access to privileges.  This is a lot of what the 
juvenile justice administrators do already.  Some of this has to do with the 
Prison Rape Elimination Act of 2003. 
 
Subsection 5, paragraph (a), notes they should get not less than one hour of 
out-of-room, large muscle exercise.  Paragraph (b) provides access to the same 
meals and to medical and mental health treatment.  We amended in educational 
services after talking with the juvenile justice administrators a bit more.  
Paragraph (c) is a review, which is a due-process issue of the child being in 
there for 24 hours.  The room restriction could be continued, but it must be 
documented in writing at that time. 
 
Subsection 6 of section 1 is something that we obviously talked to the juvenile 
justice administrators about as well, and it has to do with limiting the detention 
for an incident to 72 consecutive hours.  Subsection 7 has to do with reporting, 
and this is very important to us, so we can see what is happening to kids in the 
juvenile justice facility.  We will have to report on all the items that I have 
outlined above. 
 
On page 2 of the amendment (Exhibit E), subsection 8 addresses what I said 
earlier about there being different terms.  The juvenile justice administrators 
asked all the facilities what terms they use, so this is how we have defined it.  
"Corrective room restriction" means the confinement of a child to his or her 
room as a disciplinary or protective action, and we included some of the terms 
that are currently in the regulations. 
 
Section 2 is actually an almost verbatim repetition of section 1, except that it is 
for state facilities, so all the same provisions are provided in there, and the 
same amendments have been provided as well. 
 
I want to note the fiscal costs.  In Mississippi, they revolutionized their use of 
solitary confinement.  The state reduced their segregation population in one 
institution from 1,000 to 150 individuals, and they eventually closed the entire 
unit.  They saved about $8 million annually by doing this, and they also reduced 
the prison violence about 70 percent by getting rid of their segregation units.  
The federal government is studying the Federal Bureau of Prisons and their use 
of solitary therein.  Also, comprehensive immigration reform is now looking at 
studying the use of segregation in immigration detention facilities.  This is a 
national effort at this time. 
 
We encourage passage of S.B. 107 (R1) with the amendments that we really 
worked on with the juvenile justice administrators.  Also, in relation to the 
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study, we would like the protective segregation to be included.  I will take any 
questions. 
 
Chairman Frierson: 
Section 7, although it is not bolded, is new language.  I want to make sure that 
we do not overlook the fact that section 7 refers this matter of the study to the 
Advisory Commission on the Administration of Justice (ACAJ). 
 
Vanessa Spinazola: 
Correct.  On the Senate side, this is where we initially had solitary as applied to 
state prison facilities and also county jails and detention facilities, and that 
proved to be controversial.  We agreed to change all of that to a study, so that 
is all new language from the original drafting of the bill, but it is what was 
passed out of the Senate to the Assembly side, with the exception of the one 
amendment to include protective segregation in the study.  I can go through the 
study if you would like. 
 
Chairman Frierson: 
If you could briefly, because it is new language. 
 
Vanessa Spinazola: 
This will refer the study to the ACAJ, and they will look at all the different 
terms that are used for solitary.  Among the initial things they will look at—as in 
section 7, subsection 1—are the procedures that are used to put people in 
solitary initially.  Subsection 2 has to do with security threat group 
identification, such as gang activity.  That is in there because in other states, as 
I have read, people may have tattoos on their body and may not be in a gang 
anymore, but they are being put in solitary simply because of their identification 
tattoo.  There can also be some racial undertones involving "gang activity." 
 
Subsection 3 has to do with notification of release and release procedures.  
Again, this is the due process issue about folks being put in solitary.  
Subsection 4 has to do with access to the things that provide folks some sort of 
mental stability while they are in isolation: mental health services, audio and 
visual media, contact with staff, health care services, substance abuse services, 
reentry programs, programs for veterans, educational programming, and other 
services available to the general population.  We want to be able to look at 
what is provided to folks in the general population versus what is provided to 
those in solitary. 
 
Chairman Frierson: 
Would it be fair to say that the study is proposing to look at everything that has 
anything to do with putting a minor in this type of confinement? 
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Vanessa Spinazola: 
I would hope so, yes.  As background, there are several other states that are 
studying solitary, including New Mexico, Texas, and California.  This is basically 
a conglomeration of what other legislatures have studied. 
 
Assemblyman Wheeler: 
You mentioned in your testimony that apparently there have been some studies 
that prove mental disabilities after solitary.  I am wondering if there were any 
studies done to the same people regarding mental disabilities before they went 
in, or was this study just after they came out? 
 
Vanessa Spinazola: 
I believe there are some comparison studies.  The study that I passed around, 
which is the ACLU report, "Growing Up Locked Down," has to do with 
juveniles, and the New York study that I mentioned talks about folks who had 
diagnoses going in and also when they were out.  Some of the differences that 
we see are that their mental illnesses are actually exacerbated and, arguably, 
part of the reason they are put in solitary is because of the way they act out in 
the prison population due to their mental disability.  I am not sure if that 
answers your question but, yes, there have been some studies.  Some folks are 
diagnosed, and a lot of folks with mental illnesses are not diagnosed before they 
go in, so it is hard to say. 
 
Assemblyman Wheeler: 
You said you have a comparison rate of people who have been diagnosed 
mentally disabled before they go in versus coming out.  You presented solitary 
as exacerbating, defining, or actually causing these mental disabilities, and in 
your statement right now, that is kind of a backup, and I am trying to figure out 
where we are on this.  Is it or is it not causing this? 
 
Vanessa Spinazola: 
That is a good question, and there are studies that will show—I can certainly 
get you a list of those, and I think some are cited in my letter—that it does 
cause it for individuals who do not have a diagnosed mental disability going in, 
and also that it exacerbates for folks who had a diagnosed mental disability 
when they went in to solitary.  That is why we are interested in the study here 
in Nevada, and we hope we will get some Nevada-specific statistics on it. 
 
Assemblyman Thompson: 
I have a question about the Advisory Commission on the Administration of 
Justice.  I would like to know more about their makeup and, if we do this study, 
how Nevada-specific is the study going to be?  I think that the most 
counterproductive thing in the world is to do a study that does not relate 
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specifically to the area of concern.  I would like them to focus on the data in 
Nevada and the issues in Nevada.  It has to be very specific to our community, 
because a study can be done and it is not one size fits all.  If it is going to be 
something that we are going to use as an effective tool to continue to build on 
our system, it has to truly drill down and work specifically with our community. 
 
Chairman Frierson: 
I will ask Mr. Ziegler to address it.  The Advisory Commission on the 
Administration of Justice has been around for some time, and obviously 
throughout the session there have been several things referred to it, and if you 
are volunteering to be on the Commission, we are going to have a lot of work.  
I will have Mr. Ziegler talk about the Commission itself, because that goes far 
above and beyond this particular issue. 
 
Dave Ziegler, Committee Policy Analyst: 
The ACAJ is statutory, so the membership and duties are spelled out in the 
Nevada Revised Statutes (NRS).  There are two members of the Legislature on 
the Commission and many other folks, including representatives from the 
Supreme Court, the district courts, the justice courts, the ACLU, and the 
Department of Corrections.  It has quite a large membership and it also has a 
number of statutory subcommittees.  It meets during the interim on an irregular 
basis.  I would imagine in a typical interim it probably meets about six or seven 
times, and it has been chaired most recently by Assemblyman Horne. 
 
Chairman Frierson: 
It is in NRS Chapter 176, which goes over the makeup, duties, and 
subcommittees of the Advisory Commission in great detail. 
 
Are there any other questions of Ms. Spinazola?  [There were none.]  I will 
invite those wishing to testify in support of S.B. 107 (R1) to now come 
forward. 
 
Michael Patterson, representing the Lutheran Advocacy Ministry in Nevada; and 

the Episcopal Diocese of Nevada: 
When Senator Segerblom first spoke, he talked about the fact that the bill was 
amended in the Senate hearings to remove the adult facilities from the bill.  
With his permission, we have submitted an amendment to you that reinstates 
sections 3 and 4 of the original bill (Exhibit F).  Removing the youth from the 
bill's protections, as amended, we think is wrong.  We think they still need to 
be in there for the adult systems. 
 
One of the reasons we are so concerned relates to the federal Prison Rape 
Elimination Act of 2003.  This year the Governor has to submit to the federal 
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government that we are making provisions to make sure that children who are 
in our state prisons are protected and that they are not subject to rape.  We are 
concerned that one of the possible remedies to this would be to have an 
increased use of solitary or whatever the term is.  In the amendment that we 
offered, we took out solitary and put in isolation, but there is still a debate going 
on regarding what term to use for the youth.  That might have to be adjusted.  
I was in on that meeting, and there were so many different terms it was hard to 
pin down what the definition of solitary was. 
 
I submitted to you a number of documents, and there are two that I want you 
to pay very close attention to.  One is an article from the Las Vegas Sun.  The 
title is "Age-old debate: Henderson boy's case brings to forefront issue of 
children being tried in adult courts" (Exhibit G).  It includes a story about a 
16-year-old boy in Clark County who, for various reasons, was put in solitary 
for his own protection, and his defense attorney commented, "I cannot tell you 
the difference it makes.  You take a kid and lock him in a room for 23 of 
24 hours of the day, and you drive him crazy."  I think it would drive any of us 
crazy to be locked up that long.  To do this to a young child in the adult system 
is unbelievably cruel.  A number of children have resorted to suicide because the 
lockup has been so extensive and for such long periods of time.  One young 
man was 17 years old and hanged himself because he had been in solitary for 
so long.  We feel that the mistake was made taking the adult system out of the 
original bill.  Mr. Segerblom has approved us putting this language back in. 
 
Chairman Frierson: 
Keep in mind that we do not know what that section was.  It was taken out 
before it got here. 
 
Michael Patterson: 
You have it in the Nevada Electronic Legislative Information System (NELIS).  
Do you want me to read it to you? 
 
Chairman Frierson: 
If you could describe what it is you are proposing to put back in, it would help. 
 
Michael Patterson: 
As you have seen in S.B. 107 (R1), it says that section 3 and 4 are deleted by 
amendment.  In our amendment (Exhibit F), we are proposing to re-add 
sections 3 and 4.  Section 3 refers to the Department or a private facility or 
institution, and it would eliminate the use of solitary confinement on these 
youthful offenders.  It also applies in section 4 to local jurisdictions such as 
county jails and other areas like that.  Does that answer your question? 
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Chairman Frierson: 
I think that what you are saying is that the bill as it made it out of the Senate 
referred only to juvenile facilities, and you are proposing to apply the same 
restrictions on the treatment of juveniles and confinement in the adult 
establishments as well as the juvenile facilities. 
 
Michael Patterson: 
Correct.  We know that NDOC is going to oppose this.  I have an email pretty 
much stating that. 
 
Chairman Frierson: 
Are there any questions for Mr. Patterson?  [There were none.] 
 
Carey Stewart, Director, Department of Juvenile Services, Washoe County: 
I am also here on behalf of the Juvenile Justice Administrators of Nevada.  As 
Ms. Spinazola mentioned, there has been a lot of dialogue and discussion in 
regard to sections 1 and 2 of the bill.  We appreciate everyone's efforts.  We 
greatly appreciate the bill's sponsor taking out the language of solitary 
confinement and adding language that we use within our facilities.  The juvenile 
justice administrators are in support of sections 1 and 2 of this bill as they are 
written.  We feel this is going to be really good legislation that will set a good 
standard for our juvenile facilities to follow in years to come, especially when 
we have kids in the highest level of care when they are in our facilities. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Jennifer Batchelder, representing the Nevada Women's Lobby: 
We support the bill and would support the amendments as well. 
 
Chairman Frierson: 
Are there any questions?  [There were none.] 
 
Regan Comis, representing M&R Strategic Services: 
M&R manages a campaign with the MacArthur Foundation to reform juvenile 
justice in various states.  We would like to express our strong support of this 
bill.  We have been very involved in all the negotiations to bring this bill to the 
current form it is.  We hope that you can support it. 
 
Chairman Frierson: 
Are there any questions?  [There were none.]  Thank you for the video link you 
provided us some time ago. 
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Regan Comis: 
Yes, and I did send it to all the Committee members as well. 
 
Chairman Frierson: 
Thank you. 
 
Rebecca Gasca, representing the Campaign for Youth Justice: 
The Campaign for Youth Justice is a national organization dedicated to ending 
the practice of trying, sentencing, and incarcerating youth under the age of 18 
in the adult criminal justice system.  We strongly support S.B. 107 (R1).  We 
were definitely involved in all of the conversations with respect to the current 
changes that you see before you based on what the Senate Committee on 
Judiciary decided to do.  We are here in support of both the amendments that 
have been presented, which are both supported by Senator Segerblom.  
I wanted to express our deep interest in how the state is following up with the 
Prison Rape Elimination Act. 
 
I wanted to state on the record that the Prison Rape Elimination Commission 
was very clear on the use of isolation, and it stated in part that the Commission 
strongly discourages the practice of segregating vulnerable residents, because 
isolation may aggravate symptoms of mental illness and limit access to 
education programming and mental health services.  Youth may be segregated 
as a last resort for short periods when less restrictive measures are inadequate 
to keep them and other residents safe.  We are very interested in the study and 
how it comes out, and we want to make sure that we are complying with these 
federal standards.  We really appreciate your consideration of this bill.  If I might 
add, I submitted written testimony that is more comprehensive (Exhibit H). 
 
Chairman Frierson: 
Are there any questions?  [There were none.] 
 
Allan Smith, representing the Religious Alliance in Nevada: 
We are here in support of S.B. 107 (R1) in its form as well as with the friendly 
amendments, and we would like to echo the testimony that has been given in 
support of this measure.   
 
Chairman Frierson: 
Are there any other folks wishing to offer testimony in support?  [There was no 
one.]  Is there anyone in Las Vegas wishing to offer testimony in support?  
[There was no one.]  Is there anyone in Carson City wishing to offer testimony 
in opposition? 
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E.K. McDaniel, Deputy Director of Operations, Nevada Department of 

Corrections: 
I would like to give a little history of our involvement in this bill when we went 
through it originally.  We had some concerns that were quite restrictive for the 
Nevada Department of Corrections to operate, and we did agree and still do 
agree with the amendments in regard to doing a study and providing information 
for the study.  There have been several amendments added to it since we 
agreed to it, so there are a few things that we want to point out to the 
Committee that we have some concerns with. 
 
First of all, section 7 basically talks about the Nevada Department of 
Corrections' responsibility to provide information.  It is not very clear and it is 
not defined well enough for us to be able to provide the accurate kind of 
information that we think needs to be provided in regard to the study.  I could 
go through them individually.  For example, in subsection 2, it talks about 
disseminating information on security threat groups.  Security threat group 
information is protected by some federal laws.  There are some things that we 
can provide and some things that we cannot provide in regard to security threat 
group information, and in regard to confidentiality of identifying certain 
individuals as to gang affiliations.  The amendment does not specify exactly 
what information we would need to provide.  Some we could; we would not 
have a problem with it.  Some we could not, so it needs to be much clearer in 
regard to what we could provide. 
 
Chairman Frierson: 
Are you talking about the study? 
 
E.K. McDaniel: 
Yes. 
 
Chairman Frierson: 
Are you on the Advisory Commission? 
 
E.K. McDaniel: 
No. 
 
Chairman Frierson: 
This measure directs the Advisory Commission to conduct this study.  It does 
not tell the Department of Corrections what to do at all.  It seems to me that 
this would be on the Advisory Commission to the extent they are able to obtain 
information to conduct this study, and how they get that information and the 
limitations on that seem to be something that the Advisory Commission could 
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adjust based on what the Department of Corrections is able to provide them.  
This does not require the Department to do anything. 
 
E.K. McDaniel: 
My apologies, Mr. Chairman.  Generally, what happens is the Advisory 
Commission asks the Department of Corrections to provide them this 
information based on this law.  Some of it we could provide, and some of it we 
could not provide without clarification. 
 
The other thing was that Mr. Segerblom's amendment (Exhibit E) added 
protective segregation to the study.  Protective segregation is clearly a separate 
and distinct issue from anything considered to be disciplinary segregation or 
administrative segregation.  Our protective custody units are operated more like 
a general population unit.  They are not isolated.  They are only segregated from 
the main population.  Their housing units are completely separate so, to us, it is 
like apples and oranges.  If you are going to compare administrative or 
disciplinary segregation to protective segregation, you will find they are two 
completely separate entities.  We had some issues with the wording "protective 
segregation" being added. 
 
Chairman Frierson: 
The way I read it, this whole section does not tell NDOC to do anything.  This 
whole section tells the Advisory Commission to conduct a study based on the 
information that they can obtain, so if there is information that you cannot 
compile based on how NDOC operates, then I do not think that you are violating 
anything because this does not tell NDOC to do anything.  With respect to the 
number of children who are in protective segregation, while you may not think it 
is relevant, I think the sponsor of the bill would like to know the numbers, even 
if you think that it is apples and oranges to compare protective segregation to 
disciplinary segregation.  It seems to me that this section directs the 
Commission to simply ask for the numbers of juveniles who are in protective 
segregation. 
 
E.K. McDaniel: 
I want to clarify one thing.  If that is the case, we would not have a problem 
with that; however, when we are asked by a commission or a group in 
government to provide certain information, generally we are commanded to 
provide that information.  We have a computerized system that will give us a lot 
of this information that we could readily provide.  However, it would be very 
costly to update our system, and it would also take additional staff to be able to 
compile this information and provide it to whoever asked for it. 
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Chairman Frierson: 
I do not mean to imply that NDOC could ignore requests.  It just sounds to me 
like you were saying you cannot provide the numbers of people in protective 
segregation.  You just do not think they are the same for the policy 
consideration, and I think that is a different argument.  Whether or not they are 
comparable is different from whether or not you can give them the number. 
 
E.K. McDaniel: 
I understand that, and we hope it is clearly understood that if we could provide 
it, we would, but if there is a cost associated with it or complicated issues in 
regard to providing the information, this Committee just needs to understand 
how difficult it would be for the Department. 
 
Chairman Frierson: 
I understand and appreciate that.  Are there any questions from the Committee?  
[There were none.]  When we make decisions that impact the prison population, 
we need to see what we are doing, so we did tour a prison, and we appreciate 
your hospitality in showing it to us.  I think we are allowed to put this bill in 
context because we were actually able to see the facility.  I think you are 
speaking to the challenges that are associated with the populations you deal 
with. 
 
E.K. McDaniel: 
We appreciated the opportunity to give you a tour.  Thank you very much. 
 
Chairman Frierson: 
Is there anyone else wishing to provide testimony in opposition?  [There was no 
one.]  Is there anyone in Las Vegas wishing to provide testimony in opposition?  
[There was no one.]  Is there anyone wishing to provide testimony in a neutral 
position? 
 
Eric Spratley, Lieutenant, Legislative Services, Washoe County Sheriff's Office; 

and Nevada Sheriffs' and Chiefs' Association: 
The Washoe County Sheriff's Office supports constitutional rights and personal 
liberties as well as ethical and humane treatment of all persons and the safety 
and security of our jail and all staff and inmates within.  Because of that, I am 
here as neutral to S.B. 107 (R1) because the sponsor did work with us to 
remove local jails from this bill.  We would passionately oppose adding sections 
back in due to the enormous fiscal and operational impact that would have on 
correctional facilities, both state and county. 
 
As this study moves forward in the interim, and as you come back next session, 
if there is going to be an answer to that study, please consider that we operate 
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our facility with the best care for all staff and inmates within.  To that end, 
10 percent of the population gets 90 percent of the attention.  These are people 
who we put into protective custody because they come in as beautiful persons 
with gender issues and we cannot figure out where it is safest to put them.  So 
we put them in protective custody for their protection.  We put the people who 
will take any object and try to kill themselves with it into protective custody or 
administrative segregation or whatever.  We put the people who want to kill 
everyone, staff and inmates alike, into single cells.  None of that is a dark hole 
in the ground, without natural light or access to the voice of any other human 
beings, and they get checked on every 10 or 15 minutes per our policy.  We 
treat them the best that we can, and at any opportunity, these people will try to 
kill us or anyone they can reach out to and try to kill.  Just keep those things in 
mind.  You are going to get a study and know why we do the things we do.  
I just want you to think about that, and I want to plant that seed so that you 
know.  You are all welcome to come and tour the Washoe County jail and see 
how well we run it.  We thank the sponsor for bringing this bill forward, and 
excluding us this go-round, and hope that next session we do not get added 
back into something like this. 
 
Chairman Frierson: 
What is your position? 
 
Eric Spratley: 
It is neutral.  I would oppose the proposed amendment to bring us back in. 
 
Chairman Frierson: 
Are there any questions for Mr. Spratley?  [There were none.]  Is there anyone 
else wishing to offer testimony in neutral? 
 
Chuck Callaway, Police Director, Office of Intergovernmental Services, 

Las Vegas Metropolitan Police Department: 
I would echo the comments made by Mr. Spratley.  We are neutral on the bill, 
but we would oppose an amendment to include sheriffs' jails. 
 
Chairman Frierson: 
Are there any questions?  [There were none.] 
 
Robert Roshak, representing the Nevada Sheriffs' and Chiefs' Association: 
Just throw in a "me too" to what my cohorts say. 
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Chairman Frierson:   
Are there any questions?  [There were none.]  Is there anyone else wishing to 
offer testimony in a neutral position, here or in Las Vegas?  [There was no one.]  
I will invite Ms. Spinazola back up to make any brief closing remarks. 
 
Vanessa Spinazola: 
We would hope that this would move forward with the current amendments 
proposed through Senator Segerblom.  We worked very hard with the juvenile 
justice administrators.  We did not hear any issues with the first two sections.  
Again, in the study, I understand from the conversation with Mr. McDaniel that 
we are okay with the study at this point and my drafting error of not putting in 
the protective segregation. 
 
I want to clarify that he did mention something about fiscal cost, and I want to 
make sure that there are no fiscal notes on this bill.  This is typically what ACAJ 
does, and there are typically no fiscal costs associated with those studies. 
 
Chairman Frierson: 
I know what Mr. McDaniel was saying, which is that if we require him to do 
something that he is currently not equipped to do, he is either going to not be 
able to do it, or he is going to have to associate a cost in order to make 
adjustments to be able to do it.  The intention is not to put on NDOC something 
that they are not equipped to do. 
 
Vanessa Spinazola: 
Correct.  Thank you very much. 
 
[The following exhibits were submitted but not discussed: (Exhibit I), (Exhibit J), 
(Exhibit K) (Exhibit L), (Exhibit M), and (Exhibit N).] 
 
Chairman Frierson: 
With that, I will close the hearing on S.B. 107 (R1) and open the hearing on 
Senate Bill 192 (1st Reprint). 
 
Senate Bill 192 (1st Reprint):  Enacts the Nevada Preservation of Religious 

Freedom Act to prohibit governmental entities from substantially 
burdening the exercise of religion. (BDR 3-477) 

 
Senator Barbara K. Cegavske, Clark County Senatorial District No. 8: 
I am here today to present Senate Bill 192 (1st Reprint) for your consideration.  
The freedom of religion is protected by both the Nevada Constitution and the 
United States Constitution.  Unfortunately, the constitutional provisions do not 
identify a legal standard for protecting religious freedom.  That is why Congress 
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passed the Religious Freedom Restoration Act (RFRA) in 1993, which declared 
that if a government action substantially burdens a person's religious freedom, 
that action has to be done in the least restrictive way and must be in a 
furtherance of compelling government interest.  We will be hearing a lot about 
that compelling interest.  In 1997, the U.S. Supreme Court held that the 
federal Religious Freedom Restoration Act could not apply to the states, so 
S.B. 192 (R1), titled the Nevada Preservation of Religious Freedom 
Act (NPRFA), is meant to fill the holes left by the 1997 decision.  Passing 
S.B. 192 (R1) will bring Nevada in line with the other states—up to 28 now—
that have passed similar laws protecting religious freedom by enacting the 
compelling interest statute, which you will learn more about from my 
colleagues. 
 
I would like to walk you through the bill.  I will start with section 3 on page 3.  
This provision clarifies that the bill applies to all existing and future state and 
local laws and their implementation.  However, while the bill allows state laws 
enacted on or after October 1, 2013, to explicitly exclude the application of 
S.B. 192 (R1), the bill also makes it clear that this provision shall not be 
construed to authorize a governmental entity to burden a person's religious 
belief. 
 
The bill includes two important definitions on page 3.  Exercise of religion is 
defined in section 5 of the bill as the ability to act or to refuse to act in a 
manner substantially motivated by a religious belief, whether or not the exercise 
is compulsory or central to a larger system of religious belief.  In section 6, 
governmental entity is defined as the State of Nevada, a political subdivision of 
the state, or an agency of either. 
 
The key provision of S.B. 192 (R1) is found in section 8 of the bill.  Specifically, 
section 8 prohibits a governmental entity from substantially burdening a 
person's exercise of religion unless the governmental entity demonstrates that 
burden furthers a compelling governmental interest and is the least restrictive 
means of furthering that governmental interest.  Senator Hutchison will go 
further into the topic of compelling government interest.  These standards 
would apply even if the burden is the result of the rule of general applicability.  
That is on page 3, lines 14 through 17.  To protect governmental entities, the 
bill allows a court to prohibit a person from bringing future claims under the act 
if a court determines that the person filed earlier complaints that were without 
merit, fraudulent, or intended to harass the governmental entity.  That is on 
page 3, starting on line 33.  Finally, section 9 of the bill makes it clear that 
S.B. 192 (R1) applies to actions pending on October 1, 2013, the effective date 
of this bill, as well as to actions filed after that date. 
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Senator Mark Hutchison, Clark County Senatorial District No. 6: 
It is an honor for me to present this bill, S.B. 192 (R1).  Before providing some 
legal perspective in context to S.B. 192 (R1), I would like to remind us all today 
about the basis for the religious freedoms that we as a country, as a state, and 
as a people have cherished for generations.  We have learned since our youth 
that our ancestors came to this country and populated its shores in large 
measure to escape persecution and death from exercising their religious beliefs, 
which were contrary to the beliefs or practices of their home country monarch, 
dictator, or tyrant.  Ironically, our ancestors, once here, were themselves often 
intolerant of other faiths.  In 1776, Thomas Jefferson drafted the Declaration of 
Independence from England.  It would cost the lives of tens of thousands of 
Americans, but eventually we won independence from the greatest military 
power on the planet at the time, according to George Washington, by divine 
intervention again and again.  Following the war, the American people would 
embark on a great experiment of self-government guided by the U.S. 
Constitution, which was ratified by the states in 1788.  Three years later, the 
Bill of Rights was ratified, including the first ten amendments to the 
Constitution.  Of course, the First Amendment was its first declaration. 
 
The Declaration of Independence, which has been described as American 
scripture and our greatest export, became the foundational source for religious 
freedom in the United States by declaring, "We hold these truths to be 
self-evident, that all men are created equal, that they are endowed by their 
Creator with certain unalienable rights."  Of course, the First Amendment itself 
is a fundamental source for our religious freedoms as well:  "Congress shall 
make no law respecting an establishment of religion, or prohibiting the free 
exercise thereof." 
 
Beyond these domestic sources of religious freedom, international law likewise 
embraces all people's rights to freedom of religion.  The 1981 Declaration on 
the Elimination of All Forms of Intolerance and of Discrimination Based on 
Religion or Belief, adopted by the United Nations General Assembly, declares in 
Article 1, "Everyone shall have the right to freedom of thought, conscience, and 
religion.  This right shall include freedom to have a religion or whatever belief of 
his choice, and freedom, either individually or in a community with others and in 
public or private, to manifest his religion or belief in worship, observance, 
practice and teaching." 
 
Having described some of the sources for our religious freedom, let me now 
turn to S.B. 192 (R1) and provide you the legal context for this important bill.  
As Senator Cegavske pointed out, the Religious Freedom Restoration Act was 
passed in 1993 by Congress, and it is important for the community to 
understand why the legislation was even necessary then.  In 1963, the United 
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States decided a case called Sherbert v. Verner, 374 U.S. 398 (1963).  
Adele Sherbert was a textile-mill operator and a member of the Seventh-day 
Adventist Church.  Eventually, Ms. Sherbert's employer switched from a 
five-day work week to a six-day work week, requiring her to work on 
Saturdays.  According to her faith, working on Saturdays was not permitted, so 
Ms. Sherbert refused to work on Saturdays and was fired.  Unable to find other 
employment, she sought unemployment compensation in South Carolina and her 
claim was denied.  She appealed the denial all the way up to the South Carolina 
Supreme Court, and then, having lost all of her appeals at the state level, she 
appealed the decision to the U.S. Supreme Court.  In that case, the court, 
which was presided over by Chief Justice Earl Warren, and in an opinion 
authored by Justice William J. Brennan, Jr., established a test.  He did not 
bestow any new rights, but established a test to determine if an individual's 
rights to the freedom of exercising religious beliefs had been violated by the 
government.  The Sherbert test required a court to determine, first, whether a 
person had a claim involving a sincere religious belief and, second, whether the 
government's action was a substantial burden on the person's ability to act on 
that belief.  If those two elements were established, then the government had 
the burden of proving that it was acting in furtherance of a compelling state 
interest, and that it had pursued that interest in the least restricted means 
towards religion. 
 
The Sherbert test, established by the widely recognized progressive Warren 
Court and by the widely recognized, established, and respected 
Justice Brennan, was the law of the land in this country until 1990, when the 
U.S. Supreme Court decided a case called Employment Division v. Smith, 494 
U.S. 872 (1990).  In that case, the court, presided over by Chief Justice William 
Rehnquist, in an opinion authored by Antonin Scalia, decided that the state 
could deny unemployment benefits to Native Americans who had been fired 
from their state jobs for violating a state prohibition on the use of peyote, even 
though the use of the drug was part of a religious ritual.  This case received 
wide publicity and wide attention.  I might add that the American Civil Liberties 
Union (ACLU) represented the Native Americans in the case and promoted their 
rights to religious freedoms and their First Amendment rights.  The Supreme 
Court reasoned that a law that forbade Orthodox Jews from wearing yarmulkes 
on government property would be unconstitutional, as it would be targeting a 
religion.  On the other hand, a law forbidding all people from wearing hats on 
state property would be constitutional, even though the law would require 
Orthodox Jews to violate either their religion or the law in order to walk on 
government property.  In other words, the court said if the law was neutral 
towards religion and generally applicable to all persons, the First Amendment 
would no longer apply, despite the very real burden the law placed on religious 
minorities.  This is why there was a widespread outcry and concern expressed 
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by the Employment Division decision and why the U.S. Congress took action 
after the U.S. Supreme Court decided that case.  The U.S. Congress almost 
unanimously passed the Religious Freedom Restoration Act of 1993, and it 
reinstated the freedoms protected under the Sherbert test by requiring the 
government to show a compelling state interest if the government burdened 
religious freedoms. 
 
Consider that then-Representative Chuck Schumer introduced a bill in the 
House of Representatives that passed by voice vote out of the House and by a 
97 to 3 vote out of the Senate.  The bill was sponsored by Senator Ted 
Kennedy and cosponsored by, among others, Senator Barbara Boxer, Senator 
John Kerry, Senator Patrick Leahy, and our own Senator Harry Reid.  But 
unfortunately for the states, the U.S. Supreme Court was not done with the 
Sherbert test.  In 1997, the court declared that the Religious Freedom 
Restoration Act did not apply to the states, and only to the federal government, 
so the act governed federal law and federal actions but not states.   
 
As Senator Cegavske so well stated, the Nevada Preservation of Religious 
Freedom Act is simply meant to adopt and mirror the Religious Freedom 
Restoration Act on the federal level, which was affirmed by overwhelming 
bipartisan support in the Senate and the House and was signed into law by 
President Bill Clinton.  Senate Bill 192 (R1) largely mirrors that act. 
 
In conclusion, S.B. 192 (R1) deserves the wide bipartisan support that it has 
received not only at the national level, and not only among the 28 states that 
have passed it, but also among the cosponsors and supporters of this bill.  
Religious freedom under the Declaration of Independence and the First 
Amendment is a hallmark, in my opinion, of this country's greatest and 
mightiest attributes.  My own faith teaches, "We claim the privilege of 
worshiping Almighty God according to the dictates of our own conscience, and 
allow all men and women the same privilege, let them worship how, where, or 
what they may." 
 
Chairman Frierson: 
Are there questions for either Senator Cegavske or Senator Hutchison?  [There 
were none.] 
 
Jason Guinasso, Private Citizen, Reno, Nevada: 
I am a citizen and a local Nevada attorney who cares very deeply about religious 
liberty and protecting that most fundamental of all rights often called the first 
among equals.  Anytime you are dealing with a fundamental liberty that is being 
burdened by the state or federal government, it is important that the highest 
standards of scrutiny be applied to that government action.  I have divided my 
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testimony into several memorandums that I have already submitted.  [They 
include (Exhibit O), (Exhibit P), and (Exhibit Q).]  I answered what have become 
the most common questions from the Senate Judiciary Committee to the Senate 
and what I anticipate may come from the Assembly, based on conversations 
I have had with some of your colleagues on the Committee.   
 
The first memo that I prepared is "Why Does Nevada Need a Religious Liberty 
Preservation Act?" (Exhibit O).  The second memo I have prepared is "Will 
Religious Liberty Preservation Act Result in an Increase in Litigation?" 
(Exhibit P).  The third memo deals with cases and examples illustrating why 
Nevada needs the Religious Freedom and Preservation Act [exhibit was not 
received].  The fourth memo deals with some concerns raised by Senator Ford, 
who was initially a sponsor of the bill and then later concluded that he was not 
going to support it (Exhibit Q).  I am going to leave those comments to the 
Committee to review in detail, because I tried to be comprehensive and 
thorough in addressing those questions and concerns in the memorandums.  
Nevada needs the Religious Freedom Preservation Act to preserve the 
protections Nevadans have already historically enjoyed to free exercise of their 
convictions based on their faith. 
 
For those who do not know, we have a constitutional amendment in the 
Nevada Constitution.  It is Article 1, Section 4, and it is titled the Liberty of 
Conscience provision.  This provision provides that, "The free exercise and 
enjoyment of religious profession and worship without discrimination or 
preference shall forever be allowed in this State, and no person shall be 
rendered incompetent to be a witness on account of his or her opinions on 
matters of his religious belief, but the liberty of conscience hereby secured, shall 
not be so construed, as to excuse acts of licentiousness or justify practices 
inconsistent with the peace, or safety of this State." 
 
While we do already have a very strong constitutional provision protecting 
conscience and liberty, S.B. 192 (R1) is necessary to codify the standard that 
Nevada courts have historically used to determine whether a person's religious 
beliefs should be accommodated when a state government action or regulation 
restricts his or her religious practice.  Senator Hutchison explained very well the 
standard that should be applied, and that is that any time religious liberty is 
burdened by state government, the state has to show that it had a compelling 
interest to burden that person's exercise of their faith and that they chose the 
least restrictive means to accomplish that end.  Senate Bill 192 (R1) will 
guarantee that this test will be applied in all cases where free exercise of 
religion is substantially burdened.  This test is a workable test, and it has been 
used since 1963 for just these kinds of cases.  It is not novel, and it has 
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coexisted with other laws with regard to discrimination and women's 
reproductive health for all that time. 
 
I want to emphasize that S.B. 192 (R1) simply mandates a standard that the 
highest level of judicial scrutiny will be applied to religious liberty cases.  It is an 
articulation of standard that will protect all Nevadans, not just a select few.  
Senate Bill 192 (R1) is not about dictating results.  It is about fair standards 
being applied to a fundamental liberty, not picking winners and losers in a 
culture war.  You are going to hear testimony from organizations such as the 
ACLU and Planned Parenthood who are going to try to draw this Committee into 
a debate about the broader culture war, and who should win and who should 
lose in that war.  This piece of legislation is not about picking winners and 
losers.  This is about ensuring that our Nevada courts, when analyzing these 
cases where very important rights are pitted against each other, apply a 
standard that is fair and equitable to all parties that raise concerns about their 
religious liberty being infringed upon. 
 
If my testimony is not enough for you to emphasize that point, I think you 
should be aware that Senator Ford asked the Legislative Counsel Bureau (LCB) 
to prepare a memorandum addressing the impact of S.B. 192 (R1) on such 
issues as women's reproductive health rights, and a couple of hypotheticals 
were specifically presented.  One hypothetical was in rural counties, a doctor is 
not providing contraception, or doctors are not providing abortions in emergent 
circumstances.  The LCB analyzed those issues and first affirmed that Nevada 
already has strong laws protecting those interests.  That is, a pharmacist under 
the current regulations cannot refuse to provide contraception to women who 
seek to have their prescriptions filled.  Nevada law already protects that.  With 
regard to abortions in emergent circumstances, Nevada law already protects 
that interest as well, and LCB did an excellent job of outlining that.  The thing 
that you should take away from LCB's memorandum is that what the bipartisan 
sponsors of this bill have said since they introduced it is, in fact, the truth.  This 
is a bill advocating a standard to be applied in courts.  It is not a bill to pick 
winners and losers.  It is not a bill to dictate results. 
 
The ACLU provided several anecdotes.  If you notice in their anecdotes, they 
are all from other states.  There is not one example of a Nevada case where a 
woman's right to access to health care has been burdened in any way.  I want 
to point out that I have every state RFRA, and every case and every brief citing 
any state RFRA that has been enacted, and not one case has been used to 
attack a woman's access to health care or to unlawfully discriminate against 
any minority.  I think that is an important thing to understand. 
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Additionally, the ACLU memorandum alleges that there will be a flood of new 
litigation, and that simply is not the case.  This compelling interest standard has 
been in effect for 40 years, and in the states it has been in effect for about 
15 years.  There have been a total of four cases filed in Idaho, three cases filed 
in Oklahoma, two cases filed in South Carolina, one case in Alabama, one case 
in New Mexico, and zero in four other states that have this law.  In bigger 
states like Texas, Illinois, and Florida, there have been 15, 14, and 16 cases 
filed respectively.  This bill is not an invitation to open the floodgates of 
litigation.  Further, it is not a bill that is meant to be a sword to attack our rights 
that have already been established by Nevada law.  This bill is a shield to 
protect the sincerely held religious beliefs of all people of faith, regardless of 
what their faith is. 
 
In the examples I gave you, I would like you to pay attention to one particular 
example, because I think many of you here may be supporters of Senate Joint 
Resolution 13 (1st Reprint). 
 
Chairman Frierson: 
That is not before us today. 
 
Jason Guinasso: 
If that is the case, then S.B. 192 (R1) would certainly be complementary. 
 
Chairman Frierson: 
I do not want to confuse the record.  That is not before us today, and we are 
consistent about not talking about other bills, other than in passing. 
 
Jason Guinasso: 
With respect to marriage and marriage equality, I would say that, for example, 
John and Joe want to get married, but the state of Nevada limits marriage 
under Section 21 of Article 1 of the Nevada Constitution, where it says, "Only 
marriage between a male and female person shall be recognized and given 
effect in this state."  For many people like John and Joe, especially men and 
women in the gay, lesbian, bisexual, and transgender community, marriage is a 
term reflective of their faith and of their conscience.  However, the state of 
Nevada has established the definition of marriage consistent with the traditional 
Judeo-Christian definition of marriage.  If S.B. 192 (R1) is passed, John and Joe 
could challenge Section 21 of Article 1 of the Nevada Constitution on the basis 
that this definition of marriage substantially burdens their sincerely held religious 
beliefs regarding same-sex couples and unlawfully establishes a definition of 
marriage that favors certain religious groups over another.  Would I agree with 
that kind of litigation personally?  Probably not.  But John and Joe would be 
guaranteed, like other religious faiths, a right to have this matter considered by 
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the court, and they would be guaranteed that a high standard would be placed 
on the burden on their exercise of faith.  That is to say that the state of Nevada 
would be forced to show that it has a compelling interest in defining marriage in 
that way. 
 
I gave you that example because ultimately, when you discuss this in your work 
session and you vote on this bill, a lot of folks are going to try to allege that the 
bipartisan sponsors of this bill have some secret agenda to take away rights 
from the gay, lesbian, bisexual, and transgender community, or to attack 
women's access to reproductive health, or to discriminate against some other 
minority.  This bill will not facilitate that kind of attack.  The bipartisan sponsors 
of this bill would ask you whether or not you trust the motives and the specific 
language that they have presented to you, or do you believe there really is some 
hidden agenda?  In the example that I just gave to you, I have showed you how 
this bill might be applied to a particular party with a certain set of religious 
beliefs that may not be consistent with my own, but if S.B. 192 (R1) is passed, 
we can all walk away with the assurance that the courts will apply a very high 
standard to circumstances where people's faiths are substantially burdened by 
government, and that regardless of the outcome, we can know that those 
people are given appropriate due process under law, and that the highest 
standard of scrutiny is applied when their fundamental rights are substantially 
impacted. 
 
Assemblywoman Cohen: 
On page 2 of the bill, from lines 11 through 14, where it says, "WHEREAS, the 
United States Supreme Court has upheld facially neutral laws which burden the 
exercise of religion with little justification by the governmental entity that 
enacted the law," I would like to know in what cases the United States 
Supreme Court upheld facially neutral laws that burden the exercise of religion 
with little justification, so the key is little justification.  I do not understand that 
the rational basis test is equating to little justification.  I would like to know 
where that comes from. 
 
Senator Hutchison: 
I believe this was taken from the federal RFRA laws as well as state RFRA laws.  
I think that the reference is to the case that you are talking about, which is 
Employment Division v. Smith, the insurance commissioner of the state, that 
was referenced earlier where the compelling state interest test was abandoned.  
The compelling state interest test required the government to come forward and 
justify what was their compelling state interest for burdening religion.  When 
Justice Scalia authored the opinion in Employment Division, he said that test no 
longer applied, and that the only thing the government needed to do was 
demonstrate it was not targeting religion, and that it was generally applicable.  
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So if I were to guess what the authors of this had in mind, I would assume that 
they are saying in abandoning the compelling state interest test, and then just 
looking to see if it is generally applicable, that is not as high a standard or that 
does not require a lot of justification.  That would be my analysis.  I do not 
know exactly why the authors did it, but that would be my suggestion. 
 
Assemblywoman Cohen: 
Page 4, section 8, subsection 3, line 29 is the attorney's fees section.  Are 
there any other statutes that have an automatic attorney's fee against the state 
government?  That seems odd to me. 
 
Senator Hutchison: 
My understanding is that this pretty much mirrors federal and state law. 
 
Jason Guinasso: 
Most of the states where this has been enacted—for example, Texas, Illinois, 
and a few others—have this provision in it.  The federal RFRA has it as well, so 
it is a standard provision in every RFRA, and I think the reason for that is to 
provide some teeth with regard to protecting the fundamental liberty interest at 
stake.  That is, if the federal government or the state government is going to 
burden faith, they have to understand that there is a cost to them if they do so 
without fully analyzing the issue and applying the test themselves.  This 
provision causes a state entity to pause and consider.  Are we going to burden 
a faith group's religious convictions, and if so, will our burdening of that faith 
group's exercise of religion pass constitutional muster?  That kind of provision is 
a mechanism to cause those who would enact specific rules or regulations or 
take certain actions to stop and count the costs. 
 
Assemblywoman Cohen: 
What has been going on in Nevada?  Are there examples of people whose 
religious beliefs have been burdened that this bill, if it had been passed, would 
have helped? 
 
Jason Guinasso: 
There are certainly going to be people here today who are going to testify to 
that.  As an attorney, I recently represented a couple before a court that was a 
guardian of some children they adopted from Costa Rica.  The minor child had 
substantial disabilities that carried into adulthood, which required the couple to 
be the legal guardians of that child into adulthood.  They had to make some 
major health care decisions regarding that child, and in the course of making 
those decisions, their rationale was questioned by the court.  I put this in my 
exhibit to you (Exhibit R), and you can read the transcript excerpts.  The court 
specifically told my clients, your faith has no place in my decision-making, and 
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has no place regarding the decisions you are making regarding your daughter's 
health care.  This should be a decision based just on the black-letter law applied 
to governing those particular health care decisions.  In this circumstance, the 
faith of this family was essential to arriving at a conclusion about what health 
care was going to be provided and what health care was not.  That is one 
recent example from last October where a family was told by a court in Nevada 
that their faith had no relevance to the decisions they were making regarding 
their ward. 
 
Assemblywoman Spiegel: 
I have a situational question.  Let us say that there is a couple, John and Jim, 
and they are domestic partners in Nevada.  Jim goes to work and he wants 
domestic partnership health insurance for John.  His employer says that his 
religion is against homosexual couples, and because of that he denies health 
insurance coverage despite there being laws that would allow for it.  If this bill 
were to pass into law, which law would prevail? 
 
[Assemblywoman Diaz assumed the Chair.] 
 
Senator Hutchison: 
I do not know, because the compelling state interest test does not determine 
outcomes.  The compelling state interest test is just a test.  This is a great 
example.  You have two competing interests.  You have the state saying you 
need to cover domestic partners in terms of their health insurance, and we have 
passed a law that requires it for domestic partners.  Then an employer says, 
wait a minute.  My belief is not in favor of providing that kind of coverage 
because of my belief in terms of that union or relationship or domestic 
partnership.  So you have two important interests now competing against each 
other.   
 
What will the court do?  Someone is going to sue over that.  Then the court 
says, I have two competing interests in front of me.  If this law passes, I at 
least know what test I am going to apply.  The test I am going to apply is 
compelling state interest.  So I say to the state, you passed a law that said 
there has to be health insurance coverage for domestic partner relationships.  
What was your compelling state interest for doing that?  The employer says 
that it is burdening his or her religious beliefs.  The state is going to say, you 
know why we do that?  Because we think as a matter of policy and a matter of 
course, and a matter of fairness and a matter of equality, the people who have 
domestic partnership relationships, just like married people, ought to have 
coverage under their insurance policies.  We think that that furthers a 
compelling state interest by providing more coverage for those couples, more 
people in Nevada, and we think it is the fair and just and right thing to do and it 
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is a matter of policy.  That is what we have done, and we have had years of 
experience of it that has benefitted the state.  That is our compelling state 
interest.   
 
The court can look at it and say, that sounds like a compelling state interest to 
me, or the court can say, no, it does not sound like a compelling state interest 
to me.  In fact, we know that in Bob Jones University v. United States, 461 
U.S. 574 (1983) the U.S. Supreme Court has said that the government will 
always have a compelling state interest to eradicate discrimination.  Bob Jones 
University wanted to have an all-white student body, and denied access to all 
minorities.  The Internal Revenue Service pulled its tax-exempt status.  
Bob Jones University sued and said, we have religious beliefs for not admitting 
people other than white people.  The U.S. Supreme Court said, tough.  The 
compelling state interest that the government has will always prevail over your 
religious views when it comes to antidiscrimination laws.  So even though 
I cannot answer the question in terms of definitely how that is going to be 
resolved—because the test does not determine outcome—we at least have a 
test to apply, and you are going to find that the state government will often 
have a compelling state interest in that scenario. 
 
[Chairman Frierson reassumed the Chair.] 
 
Assemblywoman Spiegel: 
There was an example in 2010 when a transgender person went to the 
Department of Motor Vehicles (DMV) and wanted to change her driver's license 
to reflect that she is a woman and to use her new name, and the DMV worker 
expressed his religious beliefs and denied her the ability to do that.  It seems 
like a similar situation.  Are you then saying that the prevailing state interest 
would be to say that the DMV could not discriminate against that Nevadan? 
 
Senator Hutchison: 
Yes.  I think the same analysis would apply.  In order for this test to apply, the 
state worker would say, for whatever religious beliefs I have, I do not think that 
I should be issuing this driver's license to someone who is transgender and 
wants to change it.  We have to assume that is the reason.  The state law is 
that, as a matter of state policy and state law, we issue driver's licenses, and 
we do not ask those kinds of questions.  That is the state law.  The state 
worker says, that violates my religious beliefs.  I am suing, or someone is suing.  
Then the court gets it and says, okay, state, what is your compelling state 
interest?  The state says our compelling state interest is that we do not want 
individual workers at the DMV to make all kinds of decisions based on their 
religion about whether they are going to issue, or not issue, a driver's license.  
We want to issue the driver's license.  It promotes uniformity, certainty, and 
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driver safety in the state.  All of those are compelling state interests.  The court 
looks at the DMV worker and says, I am sorry; those sound like pretty 
compelling state interest reasons.  Your religious beliefs are a back door in this 
case.  I think that is the way it would turn out.  Who knows, but at least that is 
how the compelling state interest would be applied. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.]  My question 
relates to a point that was raised earlier, which was that there were no cases 
that were, in your opinion, applicable.  I ask this question on a weekly basis 
with bills that come before the Judiciary Committee, and that is, what are we 
fixing?  Are there cases that give rise to the need to do this?  I have not seen 
that either. 
 
Senator Hutchison: 
I believe Jason Guinasso addressed that in terms of a case that he had where a 
judge had said that the religious beliefs of the family would play no role at all in 
the decisions of their mentally challenged daughter who had a need for some 
health issues that were surfacing and were an issue in court.  Following us, we 
also have other people who can give real-life examples.   
 
Chairman Frierson: 
Are there any other questions from the Committee?  [There were none.]  I will 
invite others to provide testimony in support of S.B. 192 (R1) to now come 
forward. 
 
Francisco Nahoe, Private Citizen, Reno, Nevada: 
I am a citizen of Nevada and Rector of Saint Thomas Aquinas Cathedral in Reno.  
Before coming to Nevada, I spent several years in New England as a member of 
the faculty of Phillips Academy in Andover, as a teaching fellow at Dartmouth 
College, and as a graduate student at the Divinity School of Harvard University.  
In all three capacities, I found myself something of an anomaly.  I was a 
Franciscan and a priest, very much on the traditional end of the spectrum of 
Catholic theology and Roman liturgy in three thoroughly secular and radically 
pluralistic institutions: Andover, Dartmouth, and Harvard.  Even so, I benefited 
tremendously from the experiences there. 
 
At Harvard, for example, my fellow graduate students and our professors 
included Hindu, Muslim, Sikh, Christian, and Jewish, pro-choice and pro-life, 
and gay, lesbian, bisexual, and transgender persons of every imaginable political 
persuasion.  The experience gave an ethnic and regionally provincial Catholic 
like myself a valuable insight into the religious, cultural, and ideological diversity 
that makes America great.  The feature that kept these tremendously diverse 
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groups of individuals productively united in common intellectual, social, and 
communal pursuits was, quite simply, the principle of respect for matters of 
conscience—the very issue that lies at the heart of the Nevada Preservation of 
Religious Freedom Act before this Committee of Assembly members today.  
[Mr. Nahoe continued to read from prepared text (Exhibit S).] 
 
Indeed, S.B. 192 (R1) is an appropriately balanced, legally tested, and 
reasonable approach to preserve the best features of religious and secular 
pluralism and their salutary impact on our American democracy, especially when 
those religious and secular values clash with one another.  Senate Bill 192 (R1) 
offers us a standard of strict scrutiny that has proved over the decades to be 
effective and to be fair. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Gwen Linde, Private Citizen, Sparks, Nevada: 
I am United States Air Force retired, and I support S.B. 192 (R1).  I urge your 
support for it as well.  When I was commissioned as a second lieutenant in 
1979, I took an oath to uphold and defend the Constitution of the United 
States.  I take that oath very seriously.  I see my testimony today as a 
continuation of that solemn oath. 
 
You are going to hear from people who will tell you that S.B. 192 (R1) 
discriminates against women, and I am here to tell you that that simply is not 
so.  We heard from these people at the Senate Judiciary Committee in March, 
and we were mystified to discover that their lobbyists had been pressuring 
Senators and Assembly members to oppose something as commonsensical as 
S.B. 192 (R1).  They have told us that this bill discriminates against women, 
indeed, that it wages war on women.  I know a little bit about war and more 
than a little bit about war on women.  [Ms. Linde continued to read from 
prepared text (Exhibit T).] 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Rocìo Grady, Private Citizen, Carson City, Nevada: 
I support S.B. 192 (R1), and I ask you to do so as well.  I am a citizen of the 
United States and have been a resident of Nevada since 1986.  I am a single 
working mom and I am doing my best to raise my two children, a 13-year-old 
girl and an 11-year-old boy in a household with the same kind of values that my 
mother handed to me and my brothers and sisters.  Those values include 
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concern about the community we live in and the respect for the beliefs of 
others, even if they are not the same as ours. 
 
Religious liberty is very important to me and to my family.  For us, religion is not 
just about praying the rosary quietly at home.  It is about getting involved in the 
community as religious persons.  It is helping people when people need help.  It 
is showing our values by the way we live and by the way we vote.  I know that 
the First Amendment guarantees my right to the free exercise of my religion.  
But what happens if I have to deal with governmental rules or regulations that 
do not seem to me to respect my free exercise of religion?  [Ms. Grady 
continued to read from prepared text (Exhibit U).] 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Mark Foxwell, representing Knights of Columbus, Nevada State Council: 
I am an unpaid lobbyist who works as a legislative liaison for approximately 
5,000 members of the Knights of Columbus in 41 councils and 13 assemblies 
throughout the state of Nevada.  The Knights of Columbus is an organization of 
Catholic men and families who provide charitable benefits to the community 
regardless of whether they have any religion or not.  We support S.B. 192 (R1).  
What we like about the bill is that it does not enable or entitle individual citizens 
to impose their religious beliefs on others.  That is not what it does.  It provides 
a standard for government to deal with individuals' claims of violation of their 
constitutional rights for the free exercise of religion. 
 
This legislation, as others have testified, is needed in Nevada because of the 
1997 U.S. Supreme Court decision, and we feel it is necessary for individual 
states to pass this religious freedom act.  That is the extent of my testimony 
before you. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Michael Patterson, representing the Lutheran Advocacy Ministry in Nevada; and 

the Episcopal Diocese of Nevada: 
We were late in coming to the support of this bill because of the issues that the 
ACLU raised.  We feel that the amendments that were offered on the bill in the 
Senate bring it into compliance and that our concerns about women's health 
care issues and discrimination against minorities have been appeased.  We are 
able to give our support to this bill. 
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Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Lynn Chapman, representing Nevada Families for Freedom: 
I was a homeschool consultant for many years, helping and advising people get 
started homeschooling.  I had one particular family come to me, and I helped 
them get started homeschooling.  A month or so later, the husband was laid off 
from work and they needed some help, so they went to the state to ask for 
food stamps to help them get by.  They had three children.  The woman at the 
welfare office was giving them a hard time and, because the children did not 
have vaccinations because they were homeschooled, she asked why, and the 
mother said, "Our religious beliefs."  She was then quizzed for about a half hour 
what her religious background was, did she have a letter from her pastor, where 
in the Bible did it say that about vaccinations, and on and on and on.  There are 
all sorts of things that happen that you may never hear about.  I helped her and 
told her what she needed to do.  There are things that might seem small, but 
when it is affecting your family, it is not such a small thing.  Please support this 
bill. 
 
Chairman Frierson: 
Are there any questions for Ms. Chapman?  [There were none.] 
 
John Wagner, representing the Independent American Party of Nevada: 
I would like to say, "Us too." 
 
Chairman Frierson: 
Thank you. 
 
Allan Smith, representing the Religious Alliance in Nevada: 
For those of you who are not familiar with us, we are a group that is made up 
of five denominations: Nevada Roman Catholic Conference, Evangelical 
Lutheran Church in America, Episcopal Church USA, United Methodist Church, 
and Presbyterian Church USA.  I can say that we do not agree on a lot of 
things, in particular reproductive health issues and same-sex marriage, but when 
we do not agree, you will see me silent, and when we do, I am here.  I do not 
think that you need to hear much more, as you probably understand why I am 
here and in support.   
 
Juanita Cox, representing Citizens in Action: 
We certainly support S.B. 192 (R1).  I will not bore you with the details.   
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Nicholas Frey, Private Citizen, Reno, Nevada: 
I am an attorney in Reno, Nevada, and have been practicing for about 35 years.  
I have seen instances where this kind of bill would have eased my clients' path.  
As an example, I had a client who wanted to offer a non-Christian prayer at a 
city council meeting and was told he could not do that.  When we pressed the 
issue with one of the persons in the city government, he said, "Well, all we 
have to have is a rational purpose for our rule.  That is all it takes, and it will be 
upheld."  I pressed the issue further with the attorney who represented the 
governmental entities as we went forward, and we were able to compromise 
the matter.  I think that this kind of legislation would have made the proposition 
very plain.  Obviously, if prayers are being allowed at a city council meeting, a 
person of any faith should be allowed to offer that kind of prayer. 
 
I have seen other instances over the years when there have been zoning 
decisions where it seemed to my colleagues and I that there may be some 
religious discrimination going on.  I think that this kind of legislation would have 
helped clear the path.  We ended up having to resort to litigation, but we had 
lengthy discussions that took place over a period of months at a great expense 
to our clients that could have been avoided if we had had this kind of legislation 
in place.  I hope you will support this bill.  I think it is an important thing for the 
citizens of the state of Nevada. 
 
Assemblywoman Spiegel: 
Before we begin our floor sessions every day, we have a prayer, and oftentimes 
the prayers are given in the name of Jesus Christ.  I belong to a religion that 
does not believe in Jesus Christ, and I know that some of my colleagues often 
feel excluded and left out, like we are not part of the body and we are not part 
of the prayer.  Sometimes folks have expressed that they feel in some way that 
there is an effort to have them change religions.  Under this bill and with the 
example that you were given, how do you think things like that should be 
handled for religious minorities? 
 
Nicholas Frey: 
I am not sure I understand your question.  I think that clearly, as in the case 
I spoke of, if I were taking the position that prayers to be offered at that 
function only by those who would so close their prayers, that was the rule.  
They were not allowing Hindu prayers, they were not allowing Jewish prayers, 
they were not allowing other prayers, but only Christian prayers.  I think that 
this legislation would clearly pave the way for persons of other faiths.  I am 
Christian, but certainly others would be allowed, I think, under this law, to offer 
the prayers they want in the manner they want.  I think that this bill would 
protect those of other faiths who chose to close their prayers in a fashion 
differently than traditional Christian persons. 
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Assemblywoman Spiegel: 
So then it would not matter that a number of people felt bad and excluded? 
 
Nicholas Frey: 
Again, I am not following.  I think if you had people there who did not close 
their prayers in the name of Jesus Christ, and wanted to offer a prayer in the 
manner that they typically pray, such as my Hindu and Jewish friends, they 
certainly could do so.  They would not be required to close their prayers in the 
fashion that many traditional Christians close their prayers.  That is a protection 
to those persons of other faiths, and I think that that is a liberating idea.  You 
do not have to pray in a set form.  You can pray in the form that you want to 
pray, and not in the form that the majority perhaps requires. 
 
Assemblywoman Spiegel: 
So what you are saying is that the majority would rule and the considerations 
and feelings of others are secondary? 
 
Nicholas Frey: 
No.  I think it is just the opposite.  The feelings or sentiments of the majority 
would not rule.  In a typical Nevada community, the majority of those living 
there, if they were Christian, and they prayed in the manner that you described 
by closing their prayers in the name of Jesus Christ, a person of another faith 
would certainly not be required to offer a prayer in that form, and would not be 
prohibited from offering prayers simply because he or she does not use that 
form of ending a prayer.  That was our situation.  This city council group was 
saying, "You cannot offer a prayer here because you do not close your prayers 
in the name of Jesus Christ."  So the fellow approached me and said, "Can you 
help arrange to persuade this group to allow me to offer a prayer?"  In his case, 
he was a Hindu.  He does not close his prayers that way, and I had to make 
several calls and have conversations with a number of individuals until all of 
them agreed and the decision was made, "Okay, we will allow him to offer his 
prayer."  What I am proposing is that this bill would enable persons of different 
faiths, non-Christian, to also offer prayers if prayers are allowed in a city council 
meeting, or some other public function.  If those prayers can be offered by a 
Christian, they can be offered by a Hindu, Jew, or Muslim.   
 
I think that the important thing about this legislation, in the narrow context I am 
discussing, is that it would allow fair treatment of all.  Certainly you have heard 
a lot about the standards that would be used.  I believe that if litigation were 
commenced, the court would have a very clear standard that would guide it in 
making the determination that this kind of burden upon the religious choice of 
an individual, wanting to offer his or her own prayer in a form that he was used 
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to offering, would be duly burdened in that context.  It would allow prayers of 
all religious groups to be offered. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.]  Is there 
anyone else in Carson City who wishes to offer testimony in support? 
 
Barbara Jones, Private Citizen, Fallon, Nevada: 
Sheila Ward submitted written testimony and she had to leave.  May I read her 
testimony (Exhibit V)? 
 
Chairman Frierson: 
If she has testimony that she submitted, we will certainly make it a part of the 
record and circulate it, but I would ask that you not read it. 
 
Barbara Jones: 
Okay.  She is with the Nevada Legislative Affairs Committee.  She is in support 
of the bill.  I am also strongly urging you to please support S.B. 192 (R1) along 
with the other 28 states for this important and, I think, historic bill.  The 
American Center for Law and Justice mentioned on TV the other night about 
27 cases that are now coming up on the encroachment of religious freedoms, 
and this would certainly prevent a lot of that by passing the bill. 
 
I am also in contact with religious representatives in every county in Nevada, 
and a number of people in Clark County.  I worked with 26 ministries my first 
year back in Nevada.  I am not officially speaking for them, but I know them 
well enough to know that they would also support S.B. 192 (R1).  Thank you 
for considering this and we thank Senator Cegavske for presenting this bill. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.]  Is there 
anyone in Las Vegas wishing to offer testimony in support? 
 
Tim O'Callaghan, representing the Nevada Catholic Conference: 
I am echoing the great testimonies this morning.  The Nevada Catholic 
Conference supports S.B. 192 (R1). 
 
Chairman Frierson: 
Are there any questions for Mr. O'Callaghan?  [There were none.]  Is there 
anyone else wishing to offer testimony in support?  [There was no one.]  Is 
there anyone wishing to offer testimony in opposition to S.B. 192 (R1) in 
Carson City? 
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Vanessa Spinazola, representing the American Civil Liberties Union of Nevada: 
With the Chair's permission, I will briefly summarize the letter that I have, and 
I will have Allen Lichtenstein, our general counsel in Las Vegas, address any of 
the constitutional law concerns.  I want to note that the ACLU supports 
religious liberty.  We have a history of supporting these cases.  I think the 
difference in RFRA is that we are concerned when expressing one's religious 
liberty crosses the line into depriving someone else of rights that they have.  We 
are concerned that that may happen with this current RFRA. 
 
Senator Hutchison mentioned the Employment Division v. Smith case.  That 
was a huge case for us and is a really good example of one person who is being 
affected by a government burden.  They want to wear the yarmulkes because it 
is their religious belief; however, the Air Force policy says that they cannot.  By 
permitting that persons may wear their religious garb, they are not affecting any 
other person.  They are not depriving any other person of their rights.  Those 
are the types of free expression cases in which the ACLU typically gets 
involved. 
 
Some of the areas where we are concerned that this would infringe upon rights 
is access to contraceptive freedom.  I want to note that Nevada is very different 
from every other state that has passed a RFRA.  We actually have a good law 
on the books.  We have Nevada Administrative Code 639.753, which prohibits 
pharmacists from refusing to dispense contraception.  Now, is it an open 
question if this RFRA passes whether this regulation will stand?  Yes, it is an 
open question, and that is what is going to engender lots of litigation.  I would 
argue that women have come this far, particularly in Nevada, to get a right like 
this, which we do not have in any other states, that we should not have to 
litigate our right to access contraception.  We should not be going backwards in 
this state.  It is possible that it will come out the other way. 
 
This is also a reason why we do not yet have Nevada-specific examples about 
contraceptive refusals.  Pharmacists in Nevada cannot refuse to dispense 
contraception; therefore, there are no examples.  If this law passes, we may 
start seeing some of those examples, and we are concerned about that. 
 
In terms of other litigation that is pending, in the last month the number of 
federal cases litigating the contraceptive provisions of ObamaCare have tripled.  
When I testified in the Senate, there were only 23 pending cases.  Today, one 
month later, there are 59 cases.  This issue will be bubbling up to the Supreme 
Court in the next year or two.  Those cases are being litigated under the federal 
RFRA, which is substantially similar to S.B. 192 (R1). 
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The other concern that we have is, in fact, in regard to a woman's right to 
choose.  I have provided examples in the letter (Exhibit W), but I will not go 
through all of them.  We are concerned that health care professionals have an 
ethical obligation to perform their job, particularly in circumstances where a 
woman's life may be at stake, and we are concerned that if the RFRA passes, it 
may result in some examples of health care professionals feeling emboldened 
that they could refuse to support a woman's right to choose.  That will result in 
litigation. 
 
I want to note for the record that I do not know a lot about the case that 
Mr. Guinasso referenced in Reno, but I want to flesh it out a little further.  This 
is in reference to the parents with the Costa Rican child.  She was 35 years old, 
but she had the mental capacity of a 6-year-old.  Allegedly, she had wandered 
from the group home where she was being held and engaged in sexual 
intercourse with individuals at a truck stop.  She was also taking medication 
that, for someone who was pregnant, could endanger the birth of the child.  In 
the affidavits that I looked at—we did have interest in this case at the time—she 
actually wanted an abortion, to the extent that a woman with a 6-year-old 
mental capacity can say that she does.  So the conflict was, do these state 
guardians—who also had not filed their annual reports for their child for a 
number of months—have the right to go against her wishes?  That is a fuller 
understanding of what happened in that case. 
 
I also want to note that there were a couple of references to zoning issues, and 
the Religious Land Use and Institutionalized Persons Act would deal with any 
and all zoning issues.  That is not at issue in the RFRA. 
 
The final concern that we have is in reference to counseling services, and I have 
provided some examples of it (Exhibit W).  We have seen in other states where 
students and counseling programs have refused to work with gay people.  They 
have wanted to counsel gay folks that their life choices or their preferences are 
immoral, and they have used the RFRAs in those other states to say that they 
should be able to say that to their clients.  We are concerned about that 
happening here.  I want to note that ten national groups representing lesbian, 
gay, bisexual, and transgender (LGBT) issues are weighing in on S.B. 192 (R1).  
They are also adamantly opposed to this bill passing due to the possible 
backward steps in rights of LGBT individuals. 
 
Ultimately, we believe that this is a proverbial solution in search of a litigation in 
women's reproductive rights problems.  We are not aware of any particular 
issue that S.B. 192 (R1) would address.  We have won religious liberty cases in 
Nevada, and we are concerned that this will open the door to significant 
litigation and steps backward in women's reproductive health. 
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Assemblywoman Fiore: 
My question deals with when you are concerned with doctors refusing to give 
abortions.  Would you prefer a doctor who has a religious belief not to give an 
abortion to someone, or give an abortion to someone reluctantly, or a doctor 
who is used to giving these types of surgeries?  Would you prefer your patient 
to be safe with someone who does this practice, or someone who does not 
want to and is forced to? 
 
Vanessa Spinazola: 
I think the health care professionals should do what they are trained to do.  We 
are mainly concerned with the emergency room context, and the examples 
I have provided are doctors, who presumably are trained across the board to 
perform any sort of emergency services, refusing in the context of an 
emergency abortion to provide those services.  In one of the examples 
I provided, one doctor even refused to transfer the woman to another hospital, 
and she experienced severe blood loss because she had to leave the emergency 
room and drive to another emergency room in order to get the emergency 
abortion.  I understand what you are saying, but I am concerned about health 
professionals doing what they are trained to do. 
 
Assemblywoman Fiore: 
I am concerned with legislating laws in place that force doctors to do things 
that they do not want to. 
 
Chairman Frierson: 
Are there any questions for Ms. Spinazola?  [There were none.] 
 
Allen Lichtenstein, representing the American Civil Liberties Union of Nevada: 
I will try to keep this brief and deal with just a few areas that Ms. Spinazola did 
not.  I guess I am going to disappoint some people who are supporters of this 
bill because I am not going to talk about culture wars, hyperbole, personal 
attacks, or anything like that.  I would like to talk about something that we have 
not really dealt with much today, which is the text of the bill itself.  For the 
ACLU, if this were simply a matter of having strict scrutiny for any case where 
an individual's or a group's religious worship was being challenged, I do not 
think we would have a particular problem with that.  But this is not limited to 
religious worship. 
 
If I could direct your attention to section 5, lines 37 through 40 on page 3, it 
says, "'Exercise of religion' means the ability to act or to refuse to act in a 
manner substantially motivated by a religious belief, whether or not the exercise 
is compulsory or central to a larger system of religious belief."  That is not the 
free exercise of religion.  That is essentially anybody being able to use a 
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religious motivation to challenge any law.  This will come up in two different 
contexts.  It is an individual one where someone is worshipping or doing 
something that is not affecting someone else.  Take the case of the pharmacy.  
Let us remember that the law came into effect prior to the pharmacist refusing 
to issue the proper medication.  That did not just come out of nowhere.  Let us 
say that particular one is challenged.  Then we are dealing with competing 
rights.  Constitutional laws often involve competing rights, and really, strict 
scrutiny is a constitutional term of art.  It is one that Justice Kennedy has said 
strict scrutiny, a compelling interest and least restrictive means, at least in a 
free speech context, is almost always one that is impossible to meet. 
 
Let us take the case of someone who needs particular medication and someone 
who will use this law, if it goes into effect, saying that they have this religious 
right.  On the one hand there is the strictest deference because of someone's 
claim that they have a religious belief, where you do not have the same kind of 
deference and the same kind of need for that person to show that there is a 
compelling religious need with simply a religious motivation.  You will end up 
with a lot of cases.  Someone said earlier that there is not going to be much 
litigation, and then with every hypothetical that members of the Committee 
brought up, the court will have to decide this and the court will have to decide 
that.  In fact, this bill as written allows someone to challenge virtually any law, 
with the exception of those that are defined as a civil rights law, and we know 
that civil rights issues and discrimination issues are not just covered within 
those particular laws.  Part of the problem here is that we are not talking about 
someone practicing their religion or even people having to violate natural tenets 
of their religion.  We are talking about language that says a religious motivation 
gets the greatest deference that the courts and the government could give, 
even though it may affect someone else whose rights do not get that same kind 
of deference. 
 
There are a couple of other areas where the language is a little puzzling.  On 
page 3, section 3, subsection 4 to paragraph (a), it says, "apply to any claim or 
defense regarding the employment, education or volunteer service of a person 
who performs or will be tasked with performing any religious duties for a 
religious organization, including, without limitation: (a) Spreading or teaching 
faith."  So does that mean a schoolteacher can proselytize because that is part 
of their religious faith and they are tasked with that by their religious 
organization?  Am I pulling this out of thin air?  No.  We have had numerous 
cases of teachers claiming free exercise rights to do just that, even in public 
schools. 
 
I have litigated a number of free exercise cases, and won most of them.  
Generally, in those particular cases, you have a balancing of the rights of 
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religious conscience for certain acts, whether wearing a yarmulke or a religious 
T-shirt in school versus some other interests.  The courts will have to balance 
the interest depending on the circumstance, and the law, as it generally goes, is 
if it is not disruptive, if it is not creating an undue problem for an employer, a 
school, or the like, then religious accommodation is required.  So, although 
some make the suggestion that somehow people's religious rights and their 
right to exercise religious principles do not exist, they do exist in Nevada.  We 
have litigated those in Nevada, but I think it is highly problematic to say that 
any religiously motivated action gets greater deference than any other kind of 
interest for anyone else.   
 
As a final note, no one has talked about this, but on page 4, section 8, 
subsection 4, because someone filed a frivolous lawsuit, the ability to keep 
them out of the courtroom is not going to fly constitutionally.  I will be happy to 
answer any questions. 
 
Assemblywoman Cohen: 
Do you think this will cause more lawsuits coming out of the prisons for 
prisoners claiming religious concerns? 
 
Allen Lichtenstein: 
It probably will.  There are a number of them right now.  I think it may create 
greater success on the part of prisoners in this kind of litigation because then 
they are going to have to pass something that exempts prisoners from these 
particular provisions.  It is an interesting point I had not thought of.  If this is 
applied across the board to prisoners, then in each particular circumstance, 
again, safety within the prison and the orderly run of the prison is undoubtedly a 
compelling interest.  I think you will see more litigation from prisons, outside the 
prisons, in schools, and outside of the schools.  Litigation is always going to 
take place, but here it is opening up a Pandora's box. 
 
Assemblyman Wheeler: 
I am wondering, since the other 28 states have passed this, have you seen 
increased litigation coming out of the prisons? 
 
Allen Lichtenstein: 
I have not looked at the litigation in the prisons in other states.  What I am 
looking at here is simply what the text of this particular document says.  When 
you are talking about things that are substantially the same, you know as 
legislators that the devil is in the details and all of the words are important.  
Here the wording is much broader than I think we can support.  If it were the 
idea of scrutiny for religious practice and worship, that would make sense.  
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Scrutiny and that kind of deference for anything that anyone says is motivated 
by religion probably does not. 
 
Assemblyman Wheeler: 
So the answer is no, correct? 
 
Allen Lichtenstein: 
I have not looked. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Nechole Garcia, representing the City of Henderson: 
The City of Henderson is in support of religious freedom; however, our concern 
with this bill is the language.  We are concerned that the language is overbroad 
and is going to incur frivolous litigation that would use the City's resources.  We 
share the same concern that Mr. Lichtenstein raised about section 5 being 
overbroad.  We would also note that while other states have similar laws in 
place, not all of those laws are as overbroad or as broad as this.  For example, 
in Pennsylvania, they chose to define what a substantial burden is, thereby 
discouraging any litigation through the courts.  Because it is not defined here, it 
is going to end up forcing us to litigate that issue. 
 
Finally, a concern on the criminal side for the City of Henderson is that any 
time, based on this language, if we were to prosecute an individual, if their 
defense was based on any part of their religion whatsoever, that would then put 
the burden on the City to first prove that the law is not a substantial burden 
before having to prove that they violated the law beyond reasonable doubt.   
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
John T. Jones, Jr., representing Clark County Intergovernmental Relations: 
I am here this morning on behalf of Clark County Intergovernmental Relations, 
and we are opposed to this measure.  I appreciate both Senator Cegavske and 
Senator Hutchison meeting us prior to the hearing on the Senate side and 
listening to our concerns; however, we are still opposed.   
 
I want to point out something that has not been said about the Supreme Court 
jurisprudence in this case.  Basically the Supreme Court has carved out two 
types of case law with respect to laws that affect a religion.  The first are laws 
that the Supreme Court does not consider generally applicable or religiously 
neutral.  If a law targets a specific religion or a specific practice of a religion, 
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then reading the case laws, I would argue that strict scrutiny would still apply, 
so a court would still have to find a compelling governmental interest and the 
least restrictive alternative.  What the Supreme Court did in the 
Employment Division v. Smith was to say that when we look at a generally 
applicable law—in other words, a law that applies to everyone the same; there 
is no type of religious intent or desire to suppress a particular religious 
practice—then we are going to basically see just that.  Is it generally applicable?  
If so, then it is a valid law. 
 
One of the people who testified previously said that this law will basically force 
local governments to analyze how particular laws or ordinances affect a 
religious organization.  As Mr. Lichtenstein pointed out, I think this law is much 
broader than that when you look at the exercise of religion.  Section 5 of the 
bills reads, "whether or not the exercise is compulsory or central to a larger 
system of religious belief."  That basically puts it on the person, not the religion. 
 
In Clark County, we have over 2 million people, and each one of them could 
argue that they are a religion unto themselves.  I would say that Justice Scalia, 
in his opinion in the Employment Division case, articulated this by saying that 
aspects of public policy "cannot depend on measuring the effects of a 
governmental action on a religious objector's spiritual development."  To do so 
would create anarchy, allowing each believer "to become a law unto himself."  
In terms of practice, it is Clark County's position that this bill is overbroad, it 
will invite litigation, and because of that we are opposed. 
 
Assemblyman Hansen: 
Everyone is talking about this as if it is a brand new thing.  My understanding is 
that this has been on the books in 28 other states in almost the same 
substantial form, yet we keep hearing people bring this up as though it is a new 
thing and there are some problems.  Are you aware of any other counties or city 
governments around these 28 states that have seen substantial increases in 
litigation and problems?  My understanding is that it has been minimal. 
 
John Jones: 
I have read law review articles, and what they indicate is there has been an 
increase in litigation.  You used the word "substantial."  I cannot say that, but 
I can say that from what I have read, there has been an increase in litigation 
surrounding this. 
 
Pointing to what Ms. Garcia from the City of Henderson said earlier, one of the 
issues that causes litigation is always uncertainty and lack of definitions.  I think 
the definition with respect to substantially burdened that Ms. Garcia brought up 
is a great example.  What does substantially burdened mean?  That is going to 
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have to be litigated in the state of Nevada to find out what that definition is.  
I appreciate that everyone who testified in support would indicate the courts are 
going to have to decide it.  It is litigation that leaves the court to decide these 
questions.  I think that is where the basis of Clark County's concerns lies. 
 
Assemblyman Hansen: 
So we have lawyers who are concerned about too much litigation? 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Elisa P. Cafferata, President & CEO, Nevada Advocates for Planned Parenthood 

Affiliates: 
We certainly support religious freedom, and we believe that having the 
First Amendment of the United States Constitution as the first enumerated 
freedom is the best protection you can have.  Then having it in the 
Nevada Constitution is very helpful and important.  We think that the current 
situation in the state of Nevada, the balancing act that these cases go through 
currently, is the appropriate balance point for these rights. 
 
I want to agree with Gwen Linde and thank her for her service.  Women 
certainly are a lot more than their reproductive health care, and that is why you 
have seen me in here testifying on behalf of nonprofit disclosure, election 
transparency, social media issues, and other things.  We are concerned that a 
lot of times women's reproductive health care seems to be the place where 
these issues get tested out.  One thing that has not been mentioned is that, so 
often reproductive health care is a time-sensitive issue.  Birth control pills today 
have such low doses of hormones that you need to be taking them within the 
same hour in each day to maintain the effectiveness.  You do not really have 
time to go to court and litigate, whatever the outcome is, and it is not a case of 
us being concerned about the outcome of these cases.  My concern is just the 
going to court part.  You do not have time to go to court to decide if you are 
going to be able to get your prescription filled.  Emergency contraception is 
even more time-sensitive; it only works if you have not ovulated, and once you 
have ovulated it is not going to be effective.  That is a minute-by-minute, 
hour-by-hour time sensitivity concern. 
 
I have a statement that we submitted (Exhibit X) which lists several cases, 
some in states where there are RFRA, and some in states where there are not.  
We are concerned that if we end up in court, either way, we have the time and 
expense.  Let me talk about the flood of lawsuits.  Is there or is there not a 
flood of lawsuits?  One thing that has not been talked about is that over 
25 states in the country—I do not have the exact number—have birth control 
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parity laws, or contraceptive parity laws.  These have been on the books for 
decades.  Nevada has a contraceptive parity law.  Those say that if your 
insurance covers prescriptions, it has to cover the birth control prescription like 
any other prescription.  There were not any lawsuits from any organizations, or 
very few—not enough to make the news—in the 28 states that have these birth 
control parity laws.  At that point, the churches that have religious beliefs and 
did not want to fill these prescriptions did not have a legal problem with it. 
 
The federal government passed the federal RFRA, and then there was the 
Affordable Care Act, and since those two acts, which require that insurance 
cover birth control, there have been 59 lawsuits under the federal RFRA.  Now, 
there might not be state lawsuits that we can point to, although there are some, 
but 59 in six months seems to me a flood of lawsuits around the issue over 
women's reproductive health care.  We think it is a legitimate concern, and that 
is why we urge you to leave the laws as they are and not support this bill. 
 
Jennifer Batchelder, representing the Nevada Women's Lobby: 
We also strongly support religious freedom; however, we are strongly opposed 
to this bill.  As has been stated by a lot of people today, the U.S. Constitution 
and the Nevada Constitution, along with a lot of other documents and court 
cases, have secured religious freedoms in this country and this state.  We do 
not feel additional language in statute is needed.  This freedom and liberty does 
not need to be codified any further.  Even with the amended version, we firmly 
believe that this legislation will not strengthen civil rights but weaken them.  It 
can open the door, as it has in other states such as Florida, for groups and 
individuals to claim a religious belief and that a law violates that religious belief.  
An example of this in Florida was that the Aryan Nation decided to become a 
branch of the Christian Identity religion so they could claim certain acts would 
constitute a product of their religion.  Cases are starting to happen regarding 
LGBT issues because of this law, not only in states with RFRA but in states 
without RFRA.  Most recently in Washington State, a florist refused to provide 
flowers for a longtime customer's wedding because she did not believe in gay 
marriage, and the couple happened to be gay.  The florist claimed that she did 
not have to provide flowers for their wedding because it violated her religious 
belief.   
 
We believe that many other lawsuits will be brought forth if this is passed, and 
it will be costly for the cities, counties, and states.  We believe this body should 
base policy decisions on what is best for the people of the state and not their 
religious beliefs.  It can happen here.  On the floor of our own Senate during the 
passage of S.J.R. 13 (R1), more than one senator opposed that resolution 
because they felt it violated their religious beliefs and convictions. 
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Stacey Shinn, representing the Progressive Leadership Alliance of Nevada; and 

the National Association of Social Workers, Nevada Chapter: 
We are here in opposition to S.B. 192 (R1).  Due to current protections, we find 
this legislation unnecessary and could possibly result in unintended 
consequences.  We do not want to jeopardize any current rights or 
underrepresented populations, such as women's reproductive rights, LBGT 
rights, employment nondiscrimination acts, students and their schools' 
curriculums, and even animal welfare laws. 
 
Chairman Frierson: 
Is there anyone else in Carson City wishing to offer testimony in opposition?  
[There was no one.]  Is there anyone in Las Vegas wishing to offer testimony in 
opposition? 
 
Edward Wynder, Private Citizen, Las Vegas, Nevada: 
I am here speaking in opposition on behalf of myself.  Supporters of this law 
have talked about fairness and equality, but I feel that it is not fair and it is not 
equal because this law does not protect people like me.  This law protects the 
deepest-abiding convictions of people because they believe in God, but because 
I do not, this law does not protect me.  Certainly, with the hypotheticals we 
have had, we could come up with one where my neighbor and I do the exact 
same thing, and I am punished but he is protected because he believes in God.  
I support individual rights.  I support religious freedom.  I support individual 
freedom, but this law separates people into classes.  It separates me into a 
class that the law does not protect and indicates that somehow my beliefs are 
not worthy of protection.  I feel that it is fundamentally wrong and I ask you to 
vote no.   
 
Chairman Frierson: 
Is there anyone else wishing to offer testimony in opposition?  [There was no 
one.]  Is there anyone in Carson City wishing to offer testimony in a neutral 
position?  [There was no one.]  Is there anyone in Las Vegas wishing to testify 
in a neutral position?  [There was no one.]  I will invite Senator Cegavske and 
Senator Hutchison back up briefly for closing remarks. 
 
Senator Cegavske: 
We really appreciate the time that you have allotted us to speak.  To those who 
have proposed opposition, I am going to let my colleague from the Senate 
respond.  I want to thank Ms. Spinazola from the ACLU and Ms. Cafferata from 
Planned Parenthood.  They were very good in giving us the information that 
they distributed to everyone, and I appreciate it. 
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Senator Hutchison: 
I tried to think of what I could do to summarize what I knew would be 
opposition.  If you do not want to have any litigation in this country, you just do 
not have to recognize rights.  That is going to eliminate all litigation.  In fact, 
most of the groups that came up and fought really hard, including the counties, 
ACLU, and Planned Parenthood, are more than willing to go to court when they 
think their rights are involved.  When someone else's rights are surfacing, 
particularly religious freedom rights, now the argument seems to be, let us not 
go to court, and it is going to open the floodgates.  The easy way in this 
country to cut down litigation—I can tell you as someone who has done it for 
25 years—is just not recognize rights.  Let us get past that argument and decide 
whether or not in this country since 1791 we have had this right.  This is not 
some new right that we are bestowing upon ourselves or upon the people of 
Nevada.  Since 1791, upon the adoption of the Bill of Rights, we have had the 
First Amendment rights, all of what we are talking about emanate from the 
First Amendment.  All we are talking about is what test do you apply when you 
get into court.  It does not open the floodgates.  There are no new rights 
bestowed in this bill.  The right that you and I have is in the First Amendment, 
and we have had it since the day we were born.  The question in this bill is 
whether we are going to allow government to substantially burden that right 
without having to show first a compelling state interest to do so.  If the state 
can show a compelling state interest to do so, that law stands.  If it cannot, 
then we yield to religious freedom and liberties in this case. 
 
The second thing I would say is that almost every one of the opponents say, we 
think, we believe, there is a possibility that, and then ignores 20 years of history 
at the federal level.  I would suggest that if these draconian results are going to 
flow from RFRA, Harry Reid sure got it wrong.  So did Barbara Boxer.  So did 
John Kerry.  So did Ted Kennedy.  So did Chuck Schumer.  Why bipartisan 
support for this legislation that has not resulted in all the draconian results that 
you heard about today?  Mr. Chairman and Committee members, I appreciate 
your time and thank you for your consideration. 
 
[The following exhibits were submitted but not discussed: (Exhibit Y), 
(Exhibit Z), and (Exhibit AA).] 
 
Chairman Frierson: 
Thank you, Senator.  With that, I will close the hearing on S.B. 192 (R1) and 
take a brief recess [at 11:30 a.m.] for the Committee to get ready for the work 
session. 
 
The Committee will come back to order [at 11:57 a.m.].  We have a significant 
work session today.  I am going to get started, but we also may have to recess 
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at the call of the Chair and reconvene.  This is deadline day.  I will open up the 
work session and start with Assembly Bill 499. 
 
Assembly Bill 499:  Ratifies certain technical corrections made to NRS and 

Statutes of Nevada. (BDR S-522) 
 
Dave Ziegler, Committee Policy Analyst: 
Assembly Bill 499 is sponsored by this Committee and was heard yesterday.  
This is the biennial ratification bill, which ratifies technical corrections to the 
Nevada Revised Statutes (Exhibit BB).  There are no amendments.   
 
Chairman Frierson: 
I suspect this is going to be the easiest bill in the work session.  I will seek a 
motion to do pass.  
 

ASSEMBLYMAN WHEELER MOVED TO DO PASS  
ASSEMBLY BILL 499. 
 
ASSEMBLYWOMAN DIAZ SECONDED THE MOTION. 
 
THE MOTION PASSED UNANIMOUSLY. 
 

Assemblyman Duncan will handle the floor statement.  The next bill before us is 
Senate Bill 314. 
 
Senate Bill 314:  Provides that the right of parents to make choices regarding 

the upbringing, education and care of their children is a fundamental right. 
(BDR 11-880) 

 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 314 is sponsored by Senator Denis and was heard in this Committee 
on May 10, 2013.  This bill provides that the right of a parent to direct the 
upbringing, education, and care of the parent's child is a fundamental right.  
Under this measure, in implementing a statute, local ordinance, or regulation, 
the State or any agency, instrumentality, or political subdivision is prohibited 
from violating this right without demonstrating a compelling governmental 
interest that, as applied to the child involved, is of the highest order 
(Exhibit CC).  On the day of the hearing, there was an amendment provided by 
the Division of Child and Family Services, which is attached.  The Chairman of 
this Committee proposed a conceptual amendment on May 13, 2013.  That 
amendment is also attached.   
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Chairman Frierson: 
Are there any questions on the bill? 
 
Assemblyman Thompson: 
Have all the amendments been accepted? 
 
Chairman Frierson: 
It is the inclination of the Chair to entertain the motion to amend and do pass 
with the amendment that I provided to the Legal Division.  I have cleared it 
through the sponsor of the bill.  That amendment incorporates some language 
that was proposed by the Division of Child and Family Services previously. 
 
Legal pointed out to me that there is some language in the original bill dealing 
with applicability that would provide some direction regarding how this applies, 
and without that it would probably raise some questions about existing rules.  
I believe that the sponsor of the bill actually proposed to put that in when I gave 
him the language, so that would be included in the Chair's conceptual 
amendment so it is clear on applicability. 
 
Assemblywoman Diaz: 
I would like to comment that, especially in this area when we are talking about 
children and parents, I think that in this arena when we are crafting laws, a lot 
of times people tend to be looking for negative things.  I see this bill as a breath 
of fresh air, saying that parents do try to do what is best for their children and 
to assert that fact that parents really do try to do what is best for them.  I am 
supportive of this bill with your amendment. 
 
Chairman Frierson: 
Are there any other thoughts on the bill?  [There were none.]  I will be 
entertaining a motion to amend and do pass. 
 

ASSEMBLYWOMAN FIORE MOVED TO AMEND AND DO PASS 
SENATE BILL 314. 
 
ASSEMBLYWOMAN DIAZ SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN CARRILLO, COHEN, 
AND HANSEN VOTED NO.) 
 

Assemblywoman Diaz will handle the floor statement.  The next bill is 
Senate Bill 389 (1st Reprint). 
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Senate Bill 389 (1st Reprint):  Revises provisions relating to real property. 

(BDR 9-601) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 389 (1st Reprint) relates to real property.  The bill is sponsored by 
Senator Segerblom and was heard in this Committee on May 14, 2013.  
Senate Bill 389 (R1) provides that the owner-occupant of a single-family 
dwelling subject to a mortgage or deed of trust may submit a written request to 
the servicer of the mortgage for a certified copy of the note, the mortgage, or 
deed of trust and each assignment.  [Continued to read from the work session 
document (Exhibit DD).]  On the day of the hearing, the sponsor submitted a 
proposed amendment, and it is attached.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Diaz: 
Was this a homeowners' association bill or not? 
 
Chairman Frierson: 
This was not a bill with the Subcommittee.  I will be entertaining a motion to 
amend and do pass. 
 

ASSEMBLYMAN OHRENSCHALL MOVED TO AMEND AND DO 
PASS SENATE BILL 389 (1ST REPRINT). 
 
ASSEMBLYMAN THOMPSON SECONDED THE MOTION. 
 
THE MOTION PASSED. (ASSEMBLYWOMAN SPIEGEL VOTED NO.) 
 

Assemblywoman Cohen will handle the floor statement.  The next bill is 
Senate Bill 424 (1st Reprint). 
 
Senate Bill 424 (1st Reprint):  Revises provisions relating to foreclosures. 

(BDR 3-1113) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 424 (1st Reprint) relates to foreclosures, is sponsored by the Senate 
Committee on Judiciary, and was heard in this Committee on May 14, 2013.  
This bill provides that if a banking or other financial institution forecloses on real 
property, purchases that real property at the foreclosure sale, and intends to sell 
the real property for an amount less than the amount of indebtedness, the 
debtor must be afforded a right of first refusal, under the following 
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circumstances.  [Continued to read from the work session document 
(Exhibit EE).]  On the day of the hearing, the Nevada Credit Union League 
submitted a proposed amendment, a copy of which is attached.  That 
amendment was accepted in part by the sponsor, but there was a portion that 
the sponsor did not agree with, and that is the portion that would require the 
debtor to have participated in the Foreclosure Mediation Program in order to be 
afforded the first right of refusal.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Spiegel: 
I am really concerned that, if passed, this bill would lead to a lot of homeowners 
walking away from their property so that they could get it back at a reduced 
rate.  I think it is really prone to abuse, and for that reason I will be voting no. 
 
Assemblywoman Fiore: 
I do not see that, because I think once you start not paying your mortgage, your 
credit score goes down and you will not qualify to be able to purchase that 
home. 
 
Assemblyman Wheeler: 
I agree with Assemblywoman Spiegel.  I think this will incentivize bad behavior 
and has no place in Nevada law. 
 
Assemblywoman Cohen: 
I agree with Assemblywoman Spiegel and Assemblyman Wheeler.  I am also not 
happy with the message this is sending to our constituents who work really 
hard to stay in their homes and keep their payments up, but I do want to see 
this go to the full body, so I am going to reserve my right to change my vote on 
the floor but still vote yes. 
 
Assemblyman Thompson: 
As the colleague on this Committee who has the most foreclosure notices in his 
district, I am definitely in support of this.  Hopefully, we can work out the 
specifics of it, but I think it is a hope for homeowners who would like to stay in 
their homes.   
 
Assemblyman Hansen: 
I am a ditto with Assemblywoman Spiegel. 
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Assemblyman Martin: 
I am in support of this bill.  I understand the concerns about possibly codifying 
something that could encourage bad behavior, but the bad behavior has been 
done by the banks not being responsive to the homeowners in the first place, 
and maybe this will open the dialogue and finally get them to answer the phone 
in terms of debt reduction without destroying someone's credit.  I am hoping 
this law does just that, and I am in full support. 
 
Assemblyman Carrillo: 
I will be voting this out of the Committee, and I will reserve my right to change 
my vote on the floor. 
 
Chairman Frierson: 
Are there any other thoughts on the bill?  I will say that while some folks' basis 
for opposing the bill is that people will not be able to qualify for it, that could 
equally be a reason to support it as something that rarely is applicable and 
would rarely affect the market.  Are there any other comments on the bill?  
[There were none.]  I will be entertaining a motion to amend and do pass at the 
pleasure of the sponsor of the bill, meaning with the amendment that was 
offered minus the provisions that he did not approve. 
 

ASSEMBLYMAN OHRENSCHALL MOVED TO AMEND AND DO 
PASS SENATE BILL 424 (1ST REPRINT). 
 
ASSEMBLYWOMAN DIAZ SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN DUNCAN, HANSEN, 
SPIEGEL, AND WHEELER VOTED NO.) 

 
The next bill is Senate Bill 131 (1st Reprint). 
 
Senate Bill 131 (1st Reprint):  Establishes provisions governing the disposition 

of a decedent's accounts on electronic mail, social networking, 
messaging and other web-based services. (BDR 12-563) 

 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 131 (1st Reprint) is sponsored by Senator Cegavske and was heard 
in this Committee on May 13, 2013.  This bill authorizes the personal 
representative of a decedent to take control of, conduct, continue, or terminate 
any account on any Internet website providing social networking, short message 
service, electronic mail service, or any similar electronic or digital assets of the 
decedent.  The measure specifies that it does not authorize a personal 
representative to take control of, conduct, continue, or terminate any financial 
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account of the decedent including, without limitation, a bank account or 
investment account (Exhibit FF).  The sponsor submitted a proposed 
amendment.  Our office mocked that up and the mock-up is attached.  
Basically, the amendment limits the power of the personal representative to 
terminate the account.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Diaz: 
Just for clarification, the amendment gives the family members the ability to 
close out any accounts that the deceased might have, correct? 
 
Chairman Frierson: 
It would not necessarily be a family member.  It could be your personal 
representative, maybe the executor, but it is whoever the person that was 
designated as a personal representative.  Yes, it would be for the purpose of 
closing the account.  I believe that an amendment was submitted by the 
sponsor to reflect that.  The staff looked at it, and it refers to that language 
throughout, so I would imagine that the intent of the amendment is to make it 
consistent throughout the bill.  Is there any other discussion of the bill? 
 
Assemblyman Carrillo: 
Is there a certain time that has to take place?  That way we know that the 
account has been closed and it does not take them a year to close the account.  
Is there any date or time frame upon the deceased passing?  What kind of time 
frame are we looking at? 
 
Chairman Frierson: 
I will defer to Legal.  I do not think that the bill contemplates a time requirement 
or limitation. 
 
Brad Wilkinson, Committee Counsel: 
That is correct. 
 
Assemblyman Carrillo: 
So they can still have access to the accounts and not be held accountable for 
how long it goes before they have to close them?  The amendment says that is 
the only thing they are supposed to be doing. 
 
Chairman Frierson: 
My reading of the amendment reflects that the person can go in solely for the 
purpose of closing out the accounts, so they could not go in for the purpose of 
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accessing email for maintaining, continuing, or posting on behalf of the person.  
There is no time limit and, I would presume that in the instances where it is 
uncertain as to when the death occurred, it allows some flexibility, but in 
narrowing it to closing, I think the intention would have been to make sure that 
that was the only purpose. 
 
Brad Wilkinson: 
I think that is accurate.  The bill does not require that the account be 
terminated, but it authorizes a personal representative to do so. 
 
Assemblywoman Diaz: 
As a final point based on what my colleague, Mr. Carrillo, just brought up, the 
person will not be granted access to the account, just the power to terminate it.  
Is that correct? 
 
Brad Wilkinson: 
The bill does not speak in terms of limiting it in that fashion.  I imagine that you 
may need to have access to it to terminate it, but the only authorized action is 
actually termination, not continuing it.  I think that that contemplates that the 
person would have access to do so. 
 
Assemblywoman Diaz: 
The information for logging into the accounts is given to the person, and if the 
person never terminates the account, they could potentially still keep it up.  
How do we really know that they are going to use the login information to 
terminate it, instead of continuing to use it or keep it up? 
 
Brad Wilkinson: 
That is a good question.  As it is proposed, the amendment only authorizes 
termination and does not require it.  Presumably, if it were not terminated, then 
it would continue.  By removing the language about taking control of, 
conducting, or continuing, I think it is contemplated that it will be terminated if 
the personal representative wants to do so.  That may well be in accordance 
with a will that specifically provides that it should be closed.  There is no time 
frame as to when that has to occur, so you are correct in that it could, in fact, 
continue for some period until it was terminated. 
 
Chairman Frierson: 
I think that in order to access someone's account, it is a requirement that you 
have a password and information, and in order to get that, you have to contact 
the provider of the service.  I think, in a practical sense, that is when the 
conversation would take place that I am the representative and this person is 
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deceased and either you close it out or let me in there so I can close it out.  
I am trying to describe what I think the conceptual effect is of the bill. 
 
Assemblywoman Diaz: 
My concern would still lie with what my colleagues have said.  We are allowing 
the access to the accounts for that purpose, but how do we really know that 
that purpose is going to be followed through with?  That is my underlying 
concern.  There is nothing else in the bill that speaks to it. 
 
Chairman Frierson: 
Given those concerns, I will throw out there a conceptual amendment that 
provides that the personal representative may contact the provider for the 
purpose of closing the account or something that does not allow the 
dissemination of a password, but allows a personal representative to provide 
evidence that they are the personal representative and to direct the service to 
close out the account. 
 
Senator Barbara K. Cegavske, Clark County Senatorial District No. 8: 
For the record, the person has no access whatsoever.  The only thing they can 
do is terminate it, and the social media has access, so you would have to 
contact them to terminate.  That is the only access.  You have no access to do 
anything, but if you do not know that they have that social media, you would 
not know to terminate it.  There is no access at all.  It is just to terminate.  That 
is what the amendment does. 
 
Assemblyman Carrillo: 
They would not have access to the account, but they would have to show 
some type of document such as a death certificate to show that this individual 
had passed on, and the process would fall in place where they would go ahead 
and terminate the account at that point.  The way I see it, this is to prevent 
people from going into the personal business of that individual and keeping that 
person in the frame of mind that they know them as—not saying that the 
individual has any skeletons in his closet, but in the hopes of preserving that 
individual's memory of that person the way it is.  I want to make sure that is 
exactly what we are going to be doing. 
 
Senator Cegavske: 
You are absolutely right.  All this does is give you the right to terminate.  You 
have to have a death certificate.  You have to have information to give them.  
You cannot just call up and say, I am so-and-so's whatever.  There has to be 
documentation, and there is no time period because each account is so 
different.  There is no access that any individual has to that account other than 
being able to terminate. 
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Chairman Frierson: 
In concept, if the language reflected something more along the lines of a 
personal representative having the authority to direct the termination of an 
account of the decedent, would that accomplish your intent? 
 
Senator Cegavske: 
If that language is better, that is fine.  We wanted the access to terminate, to 
be able to get to them and say, I would like it terminated.  That language is fine. 
 
Assemblywoman Diaz: 
If we could get that clarification, I am good with just being able to terminate the 
accounts and having no further access. 
 
Chairman Frierson: 
Are there any other comments from the Committee?  [There were none.]  At 
this time, I will entertain a motion to amend and do pass with the conceptual 
amendment that a personal representative would have the authority to direct 
the termination of an account upon the death of the subject. 
 

ASSEMBLYWOMAN DIAZ MOVED TO AMEND AND DO PASS 
SENATE BILL 131 (1ST REPRINT).  
 
ASSEMBLYMAN MARTIN SECONDED THE MOTION. 
 
THE MOTION PASSED UNANIMOUSLY. 
 

Chairman Frierson: 
Assemblyman Hansen will handle the floor statement.  The next bill is 
Senate Bill 111 (1st Reprint). 
 
Senate Bill 111 (1st Reprint):  Requires production of certain evidence under 

certain circumstances. (BDR 3-771) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 111 (1st Reprint) has to do with evidence, is sponsored by 
Senator Jones and was first heard in this Committee on May 16, 2013.  
Senate Bill 111 (R1) requires a person who owns or controls the premises on 
which an injury or death allegedly occurred to produce and provide copies, if 
any, of any visual evidence of the incident to the claimant or an attorney 
representing the claimant.  [Continued to read from the work session document 
(Exhibit GG).]  There were no amendments.   
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Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Spiegel: 
I have a number of concerns about this bill, particularly about how it would 
affect small business.  I understand that in some regards it might cut down on 
the cost of litigation and, if the bill passes, I would hope that in the future it 
might be amended to make it a little less onerous.  I will be voting no on this. 
 
Assemblyman Thompson: 
I will be voting to pass it out of Committee; however, I would like to reserve the 
right to change my vote on the floor. 
 
Assemblywoman Fiore: 
As a small business person, I will be voting no on this bill. 
 
Assemblyman Duncan: 
I have concerns with going through the discovery process in an extrajudicial 
manner, and, of course, there were the concerns raised by businesses, so I will 
be voting no. 
 
Assemblyman Hansen: 
Having made the mistake one time of giving information to a potential litigant 
without consulting my attorney first, I can say that it is a huge mistake to allow 
people to do that.  Any potential litigation should always be done through an 
attorney, even something that seems as harmless as turning over a videotape.  
I think it would be very wise to do the opposite and counsel people, if they are 
getting letters from attorneys, to be sure to consult an attorney before they give 
anything to anyone, civil or criminal. 
 
Assemblyman Carrillo: 
I will be voting this out of Committee and reserve the right to change my vote 
on the floor. 
 
Assemblyman Wheeler: 
I will be a strong no on this.  I believe this bill pulls one person's property right 
over to another, and I do not think we have any room in Nevada for that. 
 
Assemblyman Martin: 
I am a strong yes as a small business owner.  One of the businesses I own has 
cameras and we have had to produce the evidence and, of course, it exonerated 
us.  I believe the good outweighs the bad here, so I am in full support. 
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Assemblywoman Cohen: 
I also believe the good outweighs the bad and that ultimately this is going to 
help reduce frivolous lawsuits. 
 
Assemblyman Ohrenschall: 
I will be supporting the measure today.  I know that there are some serious and 
valid concerns, but I think the good outweighs the bad.  With issues like this, 
letting the cards be out there on the table might actually help resolve suits as 
opposed to allowing people to keep their cards close to their chest.  There is a 
process in the bill to oppose letting that video out, if there is video at all.  There 
is nothing mandating that video even be at the premises.  I think it is carefully 
constructed and it could help reduce litigation.  I will be supporting it. 
 
Chairman Frierson: 
Are there any other thoughts on the bill?  I will be seeking a motion to do pass. 
 

ASSEMBLYWOMAN DIAZ MOVED TO DO PASS 
SENATE BILL 111 (1ST REPRINT). 
 
ASSEMBLYWOMAN COHEN SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN DUNCAN, FIORE, 
HANSEN, SPIEGEL, AND WHEELER VOTED NO.) 
 

Assemblyman Ohrenschall will handle the floor statement.  The next bill is 
Senate Bill 118.     
 
Senate Bill 118:  Revises provisions relating to forfeiture of property. 
(BDR 14-462) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 118 has to do with criminal procedures.  The bill is sponsored by 
Senator Brower and was heard in this Committee on May 14, 2013.  The bill 
changes the standard of proof that a plaintiff must establish in a proceeding for 
forfeiture of property from the proceeds attributable to the commission of a 
crime.  It would change the standard of proof from clear and convincing 
evidence to a preponderance of the evidence (Exhibit HH).  There were no 
amendments.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
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Assemblywoman Diaz: 
I have some concerns about the potential impact of changing the language, so 
I cannot support this bill. 
 
Chairman Frierson: 
I will make two points, one that supports the notion, and one that does not.  
There was a chart providing information about the number of states that have 
different standards.  I think the testimony of the bill's proponents was accurate 
about there being a majority that had a lower standard.  However, this matter 
was addressed in the Nevada Legislature and, from my review of information, 
the bill changed because of abuses.  That is expressly why it was changed and 
when it was changed. 
 
Are there any other thoughts on the bill?  [There were none.]  I will be seeking a 
motion to do pass. 
 

ASSEMBLYMAN WHEELER MOVED TO DO PASS 
SENATE BILL 118. 
 
ASSEMBLYMAN DUNCAN SECONDED THE MOTION. 
 
THE MOTION FAILED.  (ASSEMBLYMEN CARRILLO, COHEN, 
DIAZ, DONDERO LOOP, FRIERSON, MARTIN, OHRENSCHALL, 
SPIEGEL, AND THOMPSON VOTED NO.) 
 

The next bill is Senate Bill 177 (1st Reprint). 
 
Senate Bill 177 (1st Reprint):  Prohibits a minor from committing certain acts 

relating to the possession and use of tobacco products. (BDR 5-689) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 177 (1st Reprint) has to do with minors in possession of tobacco.  
It is sponsored by Senator Settelmeyer and was heard in this Committee on 
May 1, 2013.  The bill prohibits a child under the age of 18 from purchasing, 
possessing, or using tobacco products, or falsely representing his or her age to 
purchase, possess, or obtain tobacco products.  A child who commits an 
offense related to tobacco is a child in need of supervision and may be ordered 
by the juvenile court to pay a fine of $25 for the first offense, $50 for the 
second offense, and $75 for the third or any subsequent offenses.  [Continued 
to read from the work session document (Exhibit II).] 
 
On the day of the hearing, there was an amendment submitted on behalf of the 
company, Altria.  It is attached.  It amends the language in a number of 
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different places to speak to products made from or derived from tobacco.  After 
the hearing, the sponsor forwarded an amendment from the Washoe County 
Public Defender's Office that addressed two issues.  One is the idea that this 
would not be a primary offense for purposes of a traffic stop, and also that the 
Washoe County Public Defender's amendment would carve out an exception for 
religious use.  Clark County has also submitted a proposed amendment.  All of 
these amendments are attached.  The Clark County amendment would basically 
set up a system in which this would be handled only pursuant to the authority 
of a local ordinance adopted by the Board of County Commissioners.  For the 
record, the Washoe County Public Defender's Office asked me to indicate that 
despite their proposed amendment, they are neutral on the bill.   
 
Chairman Frierson: 
I spoke with the bill's sponsor about the desire to get something out that 
addresses this issue and addresses the frustration on the part of some, in 
particular in his district.  At this time, I would be inclined to entertain a motion 
to amend and do pass with combining all three of the amendments discussed. 
 

ASSEMBLYMAN CARRILLO MOVED TO AMEND AND DO PASS 
SENATE BILL 177 (1ST REPRINT) WITH THE THREE 
AMENDMENTS DISCUSSED. 
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 
 
THE MOTION PASSED UNANIMOUSLY. 

 
Assemblyman Wheeler will handle the floor statement.  The next bill is 
Senate Bill 224 (1st Reprint). 
 
Senate Bill 224 (1st Reprint):  Revises provisions governing driving under the 

influence. (BDR 43-668) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 224 (1st Reprint) has to do with driving under the influence.  It was 
sponsored by Senator Cegavske and heard in this Committee on April 30, 2013.  
This bill imposes a fee of $500, in addition to any other penalty, if a person 
pleads guilty or is found guilty of certain charges of driving under the 
influence (DUI) of intoxicating liquor or a controlled substance.  The money 
collected from the fee must be used to support a specialty court program 
established to facilitate testing, treatment, and oversight of certain persons who 
suffer from a mental illness or abuse alcohol or drugs.  The measure provides for 
the imposition of community service if a defendant is unable to pay the fee 
(Exhibit JJ).  There were no amendments.   
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Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Diaz: 
While I do believe that this is a noble cause and that the specialty courts in this 
area do provide great service to many of our constituents that have an issue 
with drinking and driving, we have heard all session long that we just are not 
getting the monies collected on the fees that we are imposing.  I support the 
DUI specialty courts and Senator Cegavske's intent, but at this point in time 
I think it is too burdensome.  Hopefully, we will see some better times in our 
state where we can adequately fund these types of programs that benefit 
everyone. 
 
Chairman Frierson: 
I neglected to point out a valid issue that was brought to my attention by 
Ms. Cohen.  The language of the bill as it exists addresses persons arrested for 
DUI but did not take into account that some folks may not be convicted of DUI 
and would still be subjected to the additional requirements.  Her concern was 
that there are folks who participate in diversion and get a reduction in their 
sentence, and should be able to still provide the additional requirements.  For 
those against whom the case was not pursued or it was reduced due to an 
inability to prove the DUI, it would make sense to not apply this to those 
individuals.  So to make the record clear about what I am talking about, there 
are times when someone may plead to a reckless driving instead of a DUI.  It is 
my experience that that occurs when the state is unable to prove the charge.  
That is different from when a person who, as a part of the serious offender 
program or diversion program, pleads guilty to the offense but the adjudication 
is stayed so that they can participate in the program.  Those individuals would, 
in fact, be required to do the additional requirements.  The sponsor has 
indicated that that would be consistent with her intent.  I wanted to make that 
clear so when we are having comments on the bill, we understand that that is 
what we are talking about. 
 
Assemblyman Thompson: 
I am in support of this bill.  It may be difficult for us to collect.  I believe there is 
a 40 percent collection rate right now.  I talked with a few sponsors who were 
proponents of the bill, and they stated that in our community we have one of 
the lowest rates of payment for DUI offenders.  It is extremely important that 
we have specialty courts.  We have specialty courts that help our veterans.  
They are dealing with many issues, including mental health issues.  We have the 
DUI courts, we have the mental health courts, and we even have courts for our 
homeless who are chronic inebriates.  It is so important that we try our best to 
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collect as many coins as possible to keep these specialty courts alive.  I will be 
in full support of this bill. 
 
Assemblyman Ohrenschall: 
During the hearing, I had a lot of concerns about some of the issues that my 
colleagues brought up, but I talked with folks who are involved with specialty 
courts, and most of my concerns were addressed.  I think this bill will help, so 
I will be supporting it. 
 
Assemblyman Hansen: 
As I recall in testimony, the judges were actually the ones who were adamantly 
opposed, including some of the specialty court ones.  Has something been 
changed with regard to the amendment, or is there anyone from that 
community who is going to clarify on that?  I am going to vote no on it unless 
the judges were comfortable with it, because they clearly were not. 
 
Chairman Frierson: 
As to my recollection of it, and Mr. Ziegler can confirm, I remember Judge 
Linda Bell testifying in support.  I believe the Administrative Office of the Court 
is not in support. 
 
Dave Ziegler: 
The opposition on the day of the hearing was from John McCormick from the 
Nevada Supreme Court and the Administrative Office of the Court, 
Judge Alan Tiras, President of the Nevada Judges of Limited Jurisdiction, and 
Judge John Tatro of Carson City.  That was it for the opposition. 
 
Assemblywoman Cohen: 
I believe it was the Nevada Judges of Limited Jurisdiction as a whole. 
 
Chairman Frierson: 
Judge Tiras is the president of that organization and speaking on behalf of the 
organization. 
 
Assemblyman Carrillo: 
In regard to the fee, the amendment was if they could not come up with the 
money, they would do some type of community service equivalent.  Is that not 
what they are already doing now?  Is it just more community service, so we 
would probably have the cleanest state in America? 
 
Chairman Frierson: 
The bill would increase what is there, so it would increase existing fines 
by $500 and increase the existing community service requirement.  It also 
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designates where the additional fees would go.  Are there any other comments 
on the bill?  [There were none.] 
 
Senator Cegavske, I want to clarify something to make sure I am not 
misrepresenting your intent.  The bill specifically refers to individuals found 
guilty of that charge or a lesser offense including, without limitation, a traffic 
violation arising out of the same traffic episode.  I think there is comfort in that 
notion, and I do not want to misrepresent what your intent was as much as 
your willingness to accommodate that concern. 
 
Senator Barbara K. Cegavske, Clark County Senatorial District No. 8: 
You are right.  You and I had a discussion, and I was very amenable to the 
amendments that you discussed.  I would like to thank you and the Committee. 
 
Chairman Frierson: 
So it was not your intent originally, but you willingly worked with some folks 
who had concerns. 
 
Assemblywoman Diaz: 
How is this bill changing? 
 
Chairman Frierson: 
In section 1, subsection 1, starting on line 8, the language "or a lesser included 
offense, including, without limitation, a traffic violation, arising from the same 
traffic episode" would be stricken.  With that conceptual amendment, I will be 
seeking a motion to amend and do pass. 
 

ASSEMBLYWOMAN FIORE MOVED TO AMEND AND DO PASS 
SENATE BILL 224 (1ST REPRINT).  
 
ASSEMBLYMAN THOMPSON SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN CARRILLO, COHEN, 
DIAZ, HANSEN, SPIEGEL, AND WHEELER VOTED NO.) 

 
Assemblywoman Fiore will handle the floor statement.  The next bill is 
Senate Bill 373 (2nd Reprint). 
 
Senate Bill 373 (2nd Reprint):  Makes various changes relating to judgments. 

(BDR 2-932) 
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Dave Ziegler, Committee Policy Analyst: 
Senate Bill 373 (2nd Reprint) relates to the enforcement of judgments.  It is 
sponsored by Senator Segerblom and was heard on May 3, 2013.  This bill 
authorizes a court to issue a written order permitting a judgment debtor to pay 
in installments if the court determines the person is unable to pay the full 
amount.  The bill also increases the portion of a judgment debtor's take-home 
pay that is exempt from garnishment from 75 percent to 85 percent if the gross 
annual salary or wage of the debtor is $50,000 or less.  [Continued to read 
from the work session document (Exhibit KK).]  The sponsor, Senator 
Segerblom, has submitted a proposed amendment, and a copy of it is attached.  
It would reduce the $50,000 amount mentioned to $40,000.  The amendment 
would increase the portion of a judgment debtor's take-home pay that is exempt 
from garnishment to 85 percent if the gross annual salary or wages of the 
debtor is $40,000 or less.   
 
Chairman Frierson: 
Is there any discussion on the bill itself? 
 
Assemblyman Thompson: 
I will be voting for this to get it out of Committee; however, I want to reserve 
my right to change my vote on the floor.  I appreciate the reduction to $40,000 
because that helps the consumer, but I want to look out for the small 
businesses.  I really would have hoped that we could have gotten to 80 percent. 
 
Assemblyman Hansen: 
It was very interesting discussing this bill with all the various lobbyists.  We 
received a lot of different angles on this.  I come from both a blue-collar 
background and a small business perspective, but most of the people who were 
bringing it up were using examples of big credit card companies abusing this 
kind of thing.  Having actually gone through this process, I would have to say 
that my observations are for the small business people in particular.  The local 
judges are very, very supportive on trying to work out payment arrangements, 
even to getting payments down to $10 a week.  I am going to vote no on this 
bill.  There are so many protections in the bill right now for the debtor side of it 
that, for the small business person in particular, I think this is taking it just a 
little too far in the wrong direction. 
 
Assemblywoman Diaz: 
We have been through really hard times in our state these past couple of years, 
and our construction industry and other industries were hit especially hard, so 
when they brought that perspective to me, I did not really have it.  When 
someone who was used to an income and was spending based on that income, 
now all of a sudden he does not have a job anymore, and he could not get on 
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his feet for a year or two—and knowing people who committed suicide after 
losing their job—I am compelled to give them the benefit of the doubt and help 
those people who might be in a tight situation.  This limits the amount that 
creditors can get when the people are getting back on their feet and trying to 
make ends meet for their families.  I see that as a priority.  I think some 
compromise has been made, to $40,000, and it does not apply to all the cases.  
It is only $40,000 and lower and 15 percent of that they can garnish.  I think 
that our people in Nevada who have been through such hard times deserve this.  
I am a strong yes. 
 
Assemblywoman Fiore: 
I sat on the trauma prevention program unit for five years, and I basically went 
on homicides and suicides.  My first call was a man who hung himself over 
a $37 Southwest Gas bill.  I will be in strong support of this bill. 
 
Assemblyman Martin: 
I fully understand what the intent of this bill is and the goal of trying to protect 
people and make things more affordable for them.  I fundamentally believe that 
this is the wrong approach.  My accounting and finance background is telling 
me that we need to do much more work and a whole different structure of this.  
Accordingly, I am a no on this. 
 
Assemblywoman Cohen: 
I am going to vote to move this out of the Committee, but I am going to reserve 
the right to change my vote on the floor.  I appreciate everything that my 
colleagues have said.  I have expressed some concerns about abuse and 
household expenses.   
 
Assemblywoman Spiegel: 
I had some initial concerns about this bill.  I am really grateful for the 
amendment.  I think there are many Nevadans who are having difficulty paying 
their bills.  I think this could help both Nevadans and businesses because they 
will be more likely to live within the 15 percent garnishment at the lower end, 
which will help them avoid bankruptcy and extinguish the debt for the business.  
I think this would help business and help Nevadans.  For that reason, I am going 
to vote yes. 
 
Assemblyman Ohrenschall: 
I am supporting the measure.  I think the parties have worked hard to try to get 
to a compromise.  No bill is perfect.  There are people who are struggling to 
stay afloat now, and I think that whatever we can do to help them is important.  
I think this bill has the potential to help creditors too, because if someone has a 
manageable payment, it may take a little longer to make the creditor whole, but 
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it might actually happen as opposed to presenting someone with a garnishment 
that is just going to set them up for failure.  I do not think the law should allow 
setting people up for failure who have already been devastated.  Is the law 
perfect?  Of course not.  Is it possible that someone might try to avoid a debt?  
Yes, but that happens now.  I do not think we can legislate against that.  I will 
be supporting the bill. 
 
Chairman Frierson: 
I am inclined to entertain a motion to amend and do pass. 
 

ASSEMBLYWOMAN SPIEGEL MOVED TO AMEND AND DO PASS 
SENATE BILL 373 (2ND REPRINT). 
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN DUNCAN, HANSEN, 
MARTIN, AND WHEELER VOTED NO.) 

 
Assemblyman Carrillo will handle the floor statement.  The next bill is 
Senate Bill 107 (1st Reprint) from today's hearing. 
 
Senate Bill 107 (1st Reprint):  Restricts the use of solitary confinement and 

corrective room restriction on children in confinement. (BDR 5-519) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 107 (1st Reprint), having to do with solitary confinement and other 
similar phenomenon as they relate to minors, is sponsored by the Senate 
Committee on Judiciary and was heard in this Committee earlier today.  
The amendment from Senator Segerblom was the amendment that was 
presented today to the Committee.   
 
Chairman Frierson: 
My recollection is that there were two amendments.  There was Senator 
Segerblom's amendment and then the amendment provided by Mr. Patterson 
reinserting provisions that were struck out by the Senate when the bill was 
heard there.  I believe Mr. Patterson's proposed amendment would apply these 
provisions to the adult jail and prison facilities as they are to the juvenile 
facilities.  Is there any discussion on the bill? 
 
Assemblyman Hansen: 
This is basically just a study at this point, is it not? 
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Chairman Frierson: 
No.  The bill proposes to prohibit a child from being detained in solitary 
confinement. 
 
Dave Ziegler: 
In section 1 of the bill, a local or regional juvenile detention facility must not 
subject a child to solitary confinement.  The child detained may be subjected to 
corrective room restriction only if less restrictive options have been exhausted 
and only for the purposes specified in the bill.  Discipline resulting in corrective 
room restriction for greater than two hours must be documented in writing and 
approved by a supervisor.  The child may be subjected to corrective room 
restriction only for the minimum time necessary, and must be returned to the 
general population as soon as possible.  A child subjected to corrective room 
restriction for more than 24 hours must have at least one hour of exercise per 
day; access to the same meals, health treatment, contact, and legal assistance 
as the general population; and a status review at least once every day with 
continuation documented in writing.  The detention facility must report monthly 
to the Division of Child and Family Services, and the Advisory Commission on 
the Administration of Justice must conduct the study.  This exactly parallels 
provisions as they would apply to a state-run juvenile detention facility. 
 
Chairman Frierson: 
Does that answer your question, Mr. Hansen? 
 
Assemblyman Hansen: 
It sounds like a study to me. 
 
Chairman Frierson: 
Is there any other discussion on the bill? 
 
Assemblywoman Fiore: 
When the juveniles are restricted to their rooms, do they have books to read?  Is 
it a time-out? 
 
Frank Cervantes, Division Director, Juvenile Services, Washoe County: 
Yes, they do get certain items in their room, at least in Washoe County.  They 
get a book, schoolwork, and other provisions. 
 
Chairman Frierson: 
I have toured some of these facilities, and I do not recall seeing any books or 
anything in the Clark County facilities. 
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Frank Cervantes: 
You are correct.  That is why I am responding just for Washoe County.  The bill 
at least tries to standardize a higher level of care for corrective room restriction 
statewide, and I think that is what our target is. 
 
Chairman Frierson: 
Are there any other thoughts or questions on the bill?  [There were none.]  I will 
seek a motion to amend and do pass.   
 

ASSEMBLYWOMAN DIAZ MOVED TO AMEND AND DO PASS 
SENATE BILL 107 (1ST REPRINT) WITH THE AMENDMENT 
PROVIDED BY SENATOR SEGERBLOM. 
 
ASSEMBLYWOMAN FIORE SECONDED THE MOTION. 
 
THE MOTION PASSED UNANIMOUSLY. 

 
Assemblyman Ohrenschall will handle the floor statement.  The next bill is 
Senate Bill 425 (1st Reprint). 
 
Senate Bill 425 (1st Reprint):  Revises certain provisions relating to pari-mutuel 

wagering. (BDR 41-1111) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 425 (1st Reprint) has to do with pari-mutuel wagering.  It is 
sponsored by the Senate Committee on Judiciary and was heard in this 
Committee on May 10, 2013.  Senate Bill 425 (R1) authorizes a person who is 
licensed to engage in off-track pari-mutuel wagering to accept wagers for less 
than full face value, agree to refund or rebate any portion of the full face value 
of a wager, or increase payoffs or pay bonuses on winning wagers, unless the 
Nevada Gaming Commission otherwise prohibits such conduct by regulation 
(Exhibit LL).  On the day of the hearing, the Pari-mutuel Association proposed an 
amendment, and it was not approved by the sponsor.  A copy is attached.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblyman Hansen: 
I was told there was another amendment proposed this morning, or it is still the 
original amendment? 
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Chairman Frierson: 
This is the only amendment that I am aware of.  Are there any other comments 
or questions on the bill?  [There were none.]  I will be seeking a motion to 
amend and do pass. 
 

ASSEMBLYWOMAN DIAZ MOVED TO AMEND AND DO PASS 
SENATE BILL 425 (1ST REPRINT). 
 
ASSEMBLYMAN CARRILLO SECONDED THE MOTION. 
 

Chairman Frierson: 
Is there any discussion on the motion? 
 
Assemblyman Ohrenschall: 
That is with the amendment that is not friendly, the one that is not supported 
by the sponsor? 
 
Chairman Frierson: 
I believe that is the only amendment, and it proposes to direct the Gaming 
Commission to form a study group consisting of members of the Off-Track 
Pari-Mutuel Wagering Committee.  I will say there was a discussion off the 
record outside the Committee about requiring that the study group be formed 
and directing that the study group make recommendations.  While that was 
never submitted, it was something that was discussed.  I would assume that 
was not something Assemblywoman Diaz was including in her motion.  Are 
there any other questions on the motion?  [There were none.] 
 

THE MOTION PASSED UNANIMOUSLY. 
 
Chairman Frierson: 
Assemblyman Ohrenschall will handle the floor statement.  The next bill is 
Senate Bill 312 (1st Reprint). 
 
Senate Bill 312 (1st Reprint):  Makes various changes concerning victim impact 

panels. (BDR 43-888) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 312 (1st Reprint) is sponsored by Senator Manendo and was heard 
in this Committee on April 30, 2013.  The bill makes the Department of Motor 
Vehicles (DMV) responsible for regulating and registering the organizations that 
sponsor and conduct victim impact panels.  Each meeting of a victim impact 
panel must be conducted by a qualified coordinator and have security personnel 
on site.  [Continued to read from the work session document (Exhibit MM).] 
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On the day of the hearing, there were proposed amendments from the Northern 
Nevada DUI Task Force and also from Judge Richard Glasson at the Tahoe 
Justice Court.  Both of those amendments are attached.  There is also another 
amendment that was put up on the Nevada Electronic Legislative Information 
System today.  It comes from the Chairman and it is somewhat similar to 
Judge Glasson's proposed amendment, but it does have some differences.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Spiegel: 
Would you please walk us through your amendment? 
 
Chairman Frierson: 
I have discussed this with Senator Manendo.  If you look at section 6, 
subsection 2, paragraph (d) of my proposed amendment, the first proposed 
change would be to strike paragraph (d) requiring a curriculum describing the 
materials to be covered.  I think that the title and the nature in itself covers the 
victim impact panel and the coordinator is able to cater that to their liking.  It is 
clearly a victim impact panel. 
 
Section 6, subsection 5, imposes an administrative fine; it is proposed to add 
"not more than" a $5,000 administrative fine.  Section 7 deals with the 
qualified coordinator and subsection 1, paragraph (a) provides that the 
coordinator must have successfully completed a specialized training of victim 
advocacy including, without limitation, training offered by the National 
Organization for Victim Assistance or a comparable organization that is 
nationally recognized.  The remainder of the requirements for a coordinator, 
while certainly positive, seem to be a high standard for a nonprofit organization 
trying to provide this service, and the comparable training to a national 
organization seemed to be sufficient.  Section 8 requires a victim to submit to 
the sponsor documentation concerning the events that gave rise to the harm 
suffered by the victim, and then it gives some particulars that may include 
without limitation, I thought went without saying.  There are certainly different 
forms of documentation, but if we are going to require a coordinator to be 
trained, that would be something appropriate for the coordinator to screen and 
provide flexibility, especially depending on different-sized communities. 
 
Section 8, subsection 3, deals with fines and community service, and 
I proposed to add "not more than" for both to provide flexibility.  Section 9 
deals with having requirements for the victim impact panel and excluded a 
victim who was victimized by their own behavior.  I found in my experience that 
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the victims who hurt themselves are the ones who oftentimes have the greatest 
impact on other offenders. 
 
Section 9, subsection 1, proposes to strike paragraph (b) and the transitory 
sentence from paragraph (a) and further, subparagraph (2) dealing with not 
allowing someone who hurt themselves to be a victim.  The existing 
paragraph (d), which would become paragraph (c), requires there to be security.  
I propose to strike "who are trained in the detection of a person who is under 
the influence" of a controlled substance and intoxicating liquor and, frankly, 
I think my reflection was that in ten years of criminal practice, I did not know 
what that was or whether that actually existed other than something subjective 
that a coordinator could do himself with his training or require his security to be 
on the lookout for. 
 
Section 10 deals with the collection of fees.  I propose to strike the sentence 
that the sponsor shall not generate a profit, because this deals with nonprofits 
that I think are handled by definition with their registration and would lose it if 
they were not complying with the requirements of a nonprofit, which I believe is 
another issue that may come up.  Section 10, subsection 5, deals with a fine, 
adding the words, "not more than."  The remainder of the bill I believe is 
including the amendment provided by the sponsor, Senator Manendo. 
 
Assemblyman Thompson: 
Is there any way that we can ask a question of the bill's sponsor? 
 
Chairman Frierson: 
Yes.  Senator, would you come up? 
 
Assemblyman Thompson: 
My question relates to the DMV.  I totally agree with having the appropriate 
standards for this, and I definitely would want it to be where all the victim 
impact panels that are in the community have a fair chance to get in compliance 
and to meet all the standards that are listed here.  My question is on the DMV 
end.  Do they have designated staff who serve as the regulators, or is it Sally 
one day and Billy the next day? 
 
Senator Mark A. Manendo, Clark County Senatorial District No. 21: 
The Department of Motor Vehicles testified that they had the staff to be able to 
do this.  I do not know how they would do it.  I am assuming they would have 
people in place.  In my other hat in my life, I work in the collision repair 
industry, and DMV regulates that when they inspect from time to time.  There 
are 160 body shops just in southern Nevada that are regulated.  They do not do 
it every day.  They come out from time to time and do inspections, just like the 
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Occupational Safety and Health Administration comes out from time to time.  
I am assuming that it would be something like that; they would oversee, 
regulate, and have some people in place to do it.  That is probably not going to 
be all that they do. 
 
Chairman Frierson: 
Are there any questions from the Committee?  [There were none.] 
 
Alan Byers, Acting Administrator, Compliance Enforcement Division, 

Department of Motor Vehicles: 
The Compliance Enforcement Division is the division that regulates the vehicle 
industry and many others to include drive schools.  We do have dedicated staff 
and investigators who are dedicated particularly to drive schools who would 
have the ability to oversee this project, if passed. 
 
Assemblyman Thompson: 
Say that an organization said we want to be a certified or a listed victim impact 
panel.  Is this like a certification process?  Once an organization has met all of 
the requirements, are they on the DMV's list as a valid victim impact panel 
organization? 
 
Alan Byers: 
Currently, that would be the process.  We take information to show that they 
are certified.  We would then license them as a victim impact panel, and those 
victim impact panels are made available on our website to the public as far as 
who is certified by the DMV. 
 
Assemblywoman Fiore: 
Even though we watered this down with the amendments, I am still very 
concerned that we are putting a monopoly in statute, so I will be voting no on 
this measure.  I am not very comfortable with the language. 
 
Chairman Frierson: 
Senator, we discussed this on the recess, and I want to get on the record 
regarding whether or not organizations that provide this service have to be a 
nonprofit.  I say it with someone from DMV here just in case they know.  Is it 
your understanding that these organizations are required to be a nonprofit? 
 
Senator Manendo: 
Under current law—and Legal can correct me—the victim impact panels, at the 
direction of the courts, have to be a nonprofit.  I cannot remember the statute 
that they have to be run not for profit. 
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Chairman Frierson: 
We have located Nevada Revised Statutes 484C.530.  It indicates that the 
panel may not be operated for profit.  Are you aware of whether or not 
organizations such as Options are a nonprofit?  I tried to look them up and they 
did not seem to reflect a nonprofit status.  My reading of it suggests that a 
corporation that is a for-profit corporation can do this, but cannot do this for 
profit.  So if I have a business and I want to, as a service to the community, 
become a coordinator of a victim impact panel, I could do it as long as I was not 
making money off of it, but that does not mean that I, as a corporation, had to 
be a nonprofit in order to do it.  That is just my quick reading of the language 
that was pointed out to me.  Ms. Cohen and I discussed that.  Does it answer 
your question at all? 
 
Assemblywoman Cohen: 
Yes.  I was concerned because I know we have some mental health providers in 
Clark County, and they were interested in providing the service in the future.  
I wanted to make sure they could do that. 
 
Chairman Frierson: 
We are looking at all of the amendments.  The bill puts a population cap on it, 
so that provision would only apply to communities of less than 100,000; 
however, the Northern Nevada DUI Task Force has proposed a bill that would 
have raised it to 700,000, meaning it would include all counties except for 
Clark County in that amendment.  I believe that Senator Manendo's proposed 
amendment did not adopt that change in population cap.  In effect, my reading 
of the bill would be that it would preclude a for-profit corporation from being 
able to engage in providing a victim impact panel. 
  
Assemblywoman Diaz: 
Although I have not had a lot of time to get familiar with the amendment 
language, I am a little concerned.  Not a lot of different people who are in this 
line of business were brought in on a work group to work on it.  That is the 
concern I have.  When you cross something with everyone's voices at the table, 
you usually have better policy.  I am going to vote for it out of Committee and 
reserve my right to change my vote later. 
 
Assemblywoman Spiegel: 
Ditto. 
 
Assemblyman Hansen: 
Ditto. 
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Assemblyman Duncan: 
Ditto. 
 
Chairman Frierson: 
Of course, you all reserve your right to change your vote.  I will be entertaining 
a motion to amend and do pass with the amendment I provided incorporating 
Senator Manendo's other amendments with respect to the judge's language. 
 

ASSEMBLYMAN THOMPSON MOVED TO AMEND AND DO PASS 
SENATE BILL 312 (1ST REPRINT). 
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN FIORE AND WHEELER 
VOTED NO.) 

 
Assemblyman Thompson will handle the floor statement.  The next bill is 
Senate Bill 141 (1st Reprint). 
 
Senate Bill 141 (1st Reprint):  Revises provisions governing the dissemination of 

records of criminal history. (BDR 14-881) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 141 (1st Reprint) relates to the dissemination of records of criminal 
history.  It is sponsored by Senator Denis and was heard in this Committee on 
May 7, 2013.  It requires an agency of criminal justice to disseminate a record 
of criminal history to a court-appointed special advocate program in a county 
whose population is less than 100,000 as needed to ensure the safety of a child 
for whom a special advocate has been appointed by a court (Exhibit NN).  There 
were no amendments.   
 
Chairman Frierson: 
Is there any discussion on the bill? 
 
Assemblywoman Fiore: 
My biggest concern with S.B. 141 (R1) is that our Department of Public Safety 
right now is 65,000 records behind in implementing them in the system.  This 
would ultimately give volunteers access to criminal reports and, unfortunately, 
sometimes people get judged by what they read and it could be inaccurate.  
I am going to be voting no on this. 
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Assemblywoman Spiegel: 
I had a number of concerns about this bill as well, especially relating to privacy.  
I will be a no also. 
 
Assemblywoman Diaz: 
This has been a difficult one for me to come to a conclusion on.  I have heard 
what court-appointed special advocates (CASA) intended to do, but I have also 
been made aware that in our rural areas they might not operate the same as in 
our urban areas such as Clark and Washoe Counties.  They might be more 
limited in staff.  Maybe something that would procedurally happen in those 
larger areas might not be happening in the rurals because the personnel is not 
available.  What would give me some comfort in passing this bill would be if we 
would put a sunset on it, and that it would come before us next session and we 
would hear that it had a positive or negative effect.  I do not want to think of a 
situation where we placed a child in danger.  I would be willing to move it 
forward with a conceptual amendment to put a sunset on it. 
 
Chairman Frierson: 
When would that sunset be? 
 
Assemblywoman Diaz: 
It would probably be the next legislative session, so July 2015. 
 
Chairman Frierson: 
Are there any other comments or thoughts on the bill? 
 
Assemblyman Ohrenschall: 
I share a lot of the reservations that Assemblywoman Fiore had on this 
measure, and some of the other members, but I think Assemblywoman Diaz' 
proposal is something that I could live with.  We could see what happens at the 
next session.  This will not exist in perpetuity, and then we could decide 
whether or not this is something we want to continue.  I think it is a reasonable 
proposal.  I am willing to support Assemblywoman Diaz' amendment.   
 
Chairman Frierson:  
I will entertain a motion to amend and do pass with a two-year sunset.   
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ASSEMBLYWOMAN DIAZ MOVED TO AMEND AND DO PASS 
SENATE BILL 141 (1ST REPRINT).  
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN CARRILLO, FIORE, 
MARTIN, SPIEGEL, AND THOMPSON VOTED NO.) 

 
Assemblywoman Cohen will handle the floor statement.  The next bill is 
Senate Bill 179 (2nd Reprint). 
 
Senate Bill 179 (2nd Reprint):  Makes various changes to provisions governing 

public safety. (BDR 43-79) 
 
Dave Ziegler, Committee Policy Analyst: 
Senate Bill 179 (2nd Reprint) relates to public safety.  It is sponsored by 
Senator Manendo and was heard in this Committee on May 15, 2013.  This bill 
authorizes the governing body of a local government or the Department of 
Transportation to designate a pedestrian safety zone on a highway, after making 
findings that such a zone is appropriate and necessary.  [Continued to read from 
the work session document (Exhibit OO).] 
 
The Chairman of this Committee has proposed a conceptual amendment which 
would delete the provisions related to a course of pedestrian, bicycle, and traffic 
safety.  Those provisions that would be deleted appear in section 15 and 
section 29.   
 
Chairman Frierson: 
That notion I brought up in the hearing reflected my hesitation with a reference 
to a set of classes that do not exist, at least at this time, although a judge 
certainly could order that without it being mandated in statute if such a class 
ever was created.  Is there any discussion on the bill? 
 
Assemblywoman Fiore: 
I know this is not a money committee, but is there not a cost in changing the 
signage, for instance, from yield to stop? 
 
Chairman Frierson: 
I believe that the Department of Transportation agreed that they could absorb 
the cost. 
 
Assemblywoman Spiegel: 
So the amendment would drop the class? 
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Chairman Frierson: 
Section 15, page 14, says that the court may, in addition to the fine, order a 
driver to attend a course of pedestrian, bicycle, and traffic safety approved by 
the Department of Transportation.  Subsection 4 refers to that course and an 
exemption, and then later on in the bill it has the same reference.  The proposal 
is not to say that this should not be.  It does not exist.  We are saying that the 
court may refer someone to take a class that has not been created yet, so if it is 
created, the court could certainly do it. 
 
Assemblywoman Spiegel: 
If there is the class Erin Breen of the Safe Community Partnership Program had 
testified that some have already volunteered to give the class—there would not 
be a fiscal note.  There was no discussion about administrative issues that 
would arise, such as who would be responsible for administering it, who would 
make sure that the court got the documentation and that the people attended 
the course, and all of those matters. 
 
Chairman Frierson: 
We just heard a bill creating a coordinator and a whole structure for 
confirmation of the curriculum and whatnot.  The court right now refers people 
to nonprofits for treatment and education without a statute being required, so 
they can certainly do that when made aware of it.  I just did not know, from a 
drafting standpoint, if it was prudent to make reference to it in the statute itself. 
 
Assemblywoman Spiegel: 
Thank you for clarifying it.  I still have some reservations, so I think I am going 
to be a no for now. 
 
Assemblywoman Fiore: 
I am concerned with section 16, subsection 1, paragraph (c), where a layman is 
supposed to know what 250 feet is.  I am concerned because as our statute 
now stands, jaywalking is a misdemeanor, with up to six months in prison.  Can 
we amend that subsection out? 
 
Chairman Frierson: 
What subsection are you referring to? 
 
Assemblywoman Fiore: 
Section 16 where it talks about the layman is supposed to know what 250 feet 
is.  By the light poles, that is 125 feet, which is not stated anywhere, so it is 
quite confusing.  I am scared of this bill because we have so many laws on the 
books and now we are going to make jaywalking up to a year in prison. 
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Chairman Frierson: 
You are proposing to strike paragraphs (c) and (d)? 
 
Assemblywoman Fiore: 
Yes. 
 
Chairman Frierson: 
Are there any other thoughts? 
 
Assemblywoman Spiegel: 
There was also a discussion about there being a volunteer workforce and 
volunteers being used, and I was wondering if there was a plan in place or if 
there was any contemplation of what it would take to manage all the 
volunteers? 
 
Chairman Frierson: 
Would you refer to a section? 
 
Assemblywoman Spiegel: 
I will look through it and come back. 
 
Assemblyman Duncan: 
I am going to vote yes out of the Committee.  I just need to digest the 
amendments a little more.  I have some concerns about the effect on the 
smaller communities as well. 
 
Assemblyman Thompson: 
I ditto what Assemblyman Duncan stated. 
 
Assemblyman Ohrenschall: 
I am going to ditto what Assemblyman Duncan and Assemblyman Thompson 
stated.  I also will be voting to move it out of Committee and reserve my right 
to change my vote on the floor.  I need to digest the amendments. 
 
Assemblyman Wheeler: 
I am just a flat, rural county no on this. 
 
Assemblywoman Diaz: 
There are many things that give me great discomfort, so at this point I am a no. 
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Assemblywoman Fiore: 
Even with all the amendments, and just because I have so much respect for 
you, Senator Manendo, I am going to vote no but with my reservation to 
change my vote on the floor.  I am really hoping that we can fix this. 
 
Assemblywoman Dondero Loop: 
I absolutely understand everyone's reservations on these, but if you have ever 
been in a school zone and watched what goes on there, it is a scary sight.  It is 
amazing to me that more things do not happen.  We have had children hurt, 
injured, and killed walking to and from school.  I do not know how we can fix 
this to do something.  I do not want to be on the far end of punishing people for 
something they may not know, but I think this is workable and fixable.  I would 
like to see if we could do something with it, and maybe the sponsor has some 
suggestions. 
 
Assemblywoman Cohen: 
I am going to echo what my colleagues said.  I have some concerns, but I will 
move it out of the Committee. 
 
Assemblyman Martin: 
I am going to say ditto to my colleagues who came before me.  I am a yes but 
am reserving the right to change my vote on the floor.   
 
Chairman Frierson: 
Are there any other thoughts?  [There were none.]  I do not know what the 
Committee's appetite is with respect to the suggestion that was made by 
Assemblywoman Fiore regarding the 250 feet delineator.  Are there any 
thoughts or questions on the part of the Committee?  Any indication as to 
whether or not there is an appetite for that to be part of the motion?  There has 
not been a motion yet, but that was a suggestion. 
 
Assemblywoman Spiegel: 
I think it is a good suggestion because most people do not know what 250 feet 
is, and I think educating people that they need to count streetlights is going to 
be a challenge. 
 
Assemblywoman Diaz: 
The part of the bill that gives me the most heartburn is the penalties.  I think 
that sometimes the biggest offenders are going to be in my community and, as 
it is, we already face so much.  I am all about keeping our children safe and the 
area safe, but I think we could do more educational awareness in schools, and 
maybe create some kind of partnerships between schools and parents by which 
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the parents help by being crossing guards and such.  I just think that there are 
other remedies that we can try to exhaust. 
 
Assemblywoman Dondero Loop: 
Just for clarification purposes, I think most of us have been to a football game 
and most of us know how long a football field is, which I believe is 300 feet, so 
we can kind of gauge 250 to 300 feet.  While I agree that most of us do not 
know that, it is a good teacher lesson. 
 
Chairman Frierson: 
Are there any other thoughts from the Committee?  [There were none.]  I will be 
seeking a motion to amend and do pass with the amendment suggested by 
Assemblywoman Fiore.  I will also be entertaining a motion to incorporate my 
proposed amendment.  First, I will be entertaining a motion to amend and do 
pass, removing the reference to classes and removing the reference to 250 feet 
in paragraphs (c) and (d).  [There was no response.]  I will be seeking a motion 
to amend and do pass with either proposed amendment. 
 

ASSEMBLYMAN CARRILLO MOVED TO AMEND AND DO PASS 
SENATE BILL 179 (2ND REPRINT) WITH THE AMENDMENT BEING 
THE REMOVAL OF THE REFERENCE TO 250 FEET AND THE 
REMOVAL OF THE REFERENCE TO THE PEDESTRIAN CLASS. 
 
ASSEMBLYMAN OHRENSCHALL SECONDED THE MOTION. 
 
THE MOTION PASSED.  (ASSEMBLYMEN DIAZ, FIORE, AND 
WHEELER VOTED NO.) 

 
Assemblywoman Dondero Loop will handle the floor session.  I am going to 
recess with respect to Senate Bill 280 (1st Reprint) and Senate Bill 192.  I will 
briefly open it up for anyone to provide public comment.  [There was no one.]  
Assembly Judiciary is now in recess [at 1:52 p.m.] until adjournment of the 
Assembly Committee on Education.   
 
[The Assembly Judiciary Committee reconvened at 6:20 p.m.] 
 
Chairman Frierson:  
Continuing the work session, I am going to call Senate Bill 280 (1st Reprint). 
 
Senate Bill 280 (1st Reprint):  Revises provisions relating to common-interest 

communities. (BDR 10-863) 
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Dave Ziegler, Committee Policy Analyst: 
Senate Bill 280 1st Reprint is related to common-interest communities.  It is 
sponsored by Senator Kihuen and was heard in the Assembly Committee on 
Judiciary Subcommittee on May 9, 2013 and May 16, 2013.  Members, I will 
spare you the reading of the details of S.B. 280 (R1).  I think the idea is to have 
a replacement amendment.  This morning a document was posted on the 
Nevada Electronic Legislative Information System for today's meeting labeled 
"S.B. 280 (Replacement)" (Exhibit PP), and I think that is a useful point of 
reference, although it is not literally what is being proposed, but at least it is in 
the ballpark, and the Chairman will address the details.   
 
Chairman Frierson: 
The mock-up replacement is a result of significant negotiations and replacement 
of language in the original S.B. 280 (R1).  Much of the provisions in the original 
S.B. 280 (R1) were recently amended into Assembly Bill 98 (R1) in the Senate, 
so with that there was still an appetite to address some problems, particularly in 
regard to homeowners' association foreclosures.  This is the mock-up that was 
made part of the record originally to A.B. 98 (R1), but for our purposes, the 
green language in the mock-up reflects the language that is proposed to be a 
substitute in S.B. 280 (R1) in its entirety. 
 
In short, that mock-up creates a statutory structure where an HOA is allowed to 
place a lien for assessments and abatements, the lien has super-priority status, 
and the HOA is allowed to foreclose on that lien.  If there is a subsequent HOA 
foreclosure sale, this mock-up clarifies that the sale does not extinguish the 
first; however, the HOA is allowed from that sale to receive the amount of the 
lien that is owed to them. 
 
I am going to read some language, and it does not necessarily have to be 
verbatim, but it makes the point that the association can also file a lien for the 
cost of collecting past-due obligations, and that this lien is to be paid at the sale 
of the first security interest and should be included in the priority of the sale of 
that first security interest.  Essentially, what we are saying is if an HOA 
forecloses on an assessment and abatement and subsequently sells in a 
foreclosure sale, the HOA can get their assessments and abatements.  The HOA 
can also file a lien for collection costs, and the HOA would be able to receive 
the amount of that lien for collection costs upon the sale of the first.  It 
attempts to clarify that the title is subject when there is an HOA foreclosure 
sale to the first, and that way when someone makes the purchase of the HOA, 
they know what they are getting.  The intent is to make sure that it stabilizes 
the market and that there is certainty in that title and folks know what they are 
getting.  Hopefully, it will resolve lawsuits and things that reflect a lack of 
clarity regarding that title. 

6/27/2016 1:39:02 PMCTADD0823

http://www.leg.state.nv.us/Session/77th2013/Exhibits/Assembly/JUD/AJUD1132PP.pdf
thubbard
Highlight

thubbard
Highlight



Assembly Committee on Judiciary 
May 17, 2013 
Page 82 
 
The mock-up also authorizes a lender to create an escrow account for the 
purpose of collecting assessments similar to how banks now have an escrow 
account for mortgage insurance.  This bill would authorize a bank to create an 
escrow account for assessments.  If that were done, it would alleviate the 
concern for collection costs in its entirety, because not everyone pays their 
mortgage insurance through an escrow.  It needs to be permissive and not 
mandatory. 
 
For folks who have already read the mock-up, you will notice the very last 
portion of the bill, subsection 5 of section 15, reflects that it does extinguish 
the first; however, what we are proposing to move forward today expressly 
provides that it does not.  So the language in section 15, subsection 5, would 
read, "The foreclosure by sale of the super-priority lien does not extinguish the 
first security interest."  A purchaser of the lien at the foreclosure sale 
acknowledges they are buying subject to the first security interest or the record 
deed of trust.  That is attempting to clarify that it does not extinguish the first, 
but sets up a priority system for the HOA to be made whole at the beginning for 
their assessments and abatements and at the end when it is sold for the cost of 
collections. 
 
I will say that there is also an appetite at some point, not today but possibly on 
the floor, to discuss some language that might provide some incentive to HOAs 
to not send the account to collections in the first place.  That is something that 
we may continue to work on to decrease the incentive for that and to hope to 
increase the incentive to work with a homeowner to make those payments on 
the front end.  I believe that is essentially what the mock-up does.  Because 
S.B. 280 (R1) is Senator Kihuen's bill, he would be sponsor as well as myself 
and Senator Segerblom.  Are there any questions on the bill? 
 
Assemblyman Hansen: 
Did the Subcommittee not get all these options?  When we did not hear back 
from the Subcommittee, what happened to the bill at the Subcommittee stage?  
I would like to hear from someone about that and why, I assume, these 
propositions were offered to them at that point.  I am wondering why we are 
hearing it now after we did not get it back from them. 
 
Chairman Frierson: 
I can say as Chair of the Committee, because even if they did not move it, I 
could have.  Senate Bill 280 (R1) in its entirety did not move out of the 
Subcommittee, and none of this language was in S.B. 280 (R1).  
Senate Bill 280 (R1) dealt with notice provisions prior to collections.  That 
language has since been picked up and adopted into A.B. 98 (R1), which we 
had already passed out, and it is in the Senate.  Because S.B. 280 (R1) died and 

6/27/2016 1:39:02 PMCTADD0824

thubbard
Highlight

thubbard
Highlight



Assembly Committee on Judiciary 
May 17, 2013 
Page 83 
 
there were several of us receiving phone calls from judges, attorneys, and 
lenders regarding the uncertainty of title in this dilemma during the last couple 
of years, this language was something that could address it, and this vehicle 
was an appropriate and germane way to do it.  This was not presented before 
the Subcommittee in Assembly Judiciary. 
 
Garrett Gordon, who had been involved with this concept and actually 
attempted to provide something similar to A.B. 98 (R1) when it was in our 
house, was involved in the development of this language, and it was too late 
when we proposed it for A.B. 98 (R1) to be able to consider it.  There has 
been work on this language since then to get it right.  Assemblywoman Spiegel 
was involved in the conversations as well as Assemblywoman Cohen.  
Assemblyman Duncan was made aware of it as of late, and we took time to 
make sure, at least at this point in time, that the concerns that were previously 
holding this notion up were addressed.  Everyone reserves the right to vote one 
way in the committee and another way on the floor if they so see fit, and 
I would certainly ask the folks to take a hard look at it.  I believe this is strong 
language that really clarifies some title issues and uncertainty issues in the real 
estate market. 
 
Having been part of the conversations as well, I would ask for the Committee to 
consider supporting it, continue to digest it, and ask any questions that they 
might have.  I do not think this bill picked a side.  I think this language 
attempted to take into consideration everyone who had not, at this point, been 
able to come to an agreement to make sure that the priorities were that the 
homeowners' associations get the money that they are dependent on in 
operating, that they can get their collection costs, but that is when everything is 
sold.  At least they know they have certainty and ability to get their monthly 
assessments and abatements and that the title is clear as far as whether or not 
it was subject to the first. 
 
I think that Assembly Bill No. 273 of the 76th Session neglected to include a 
second if there is a second, so the intention is to make sure we do not make 
that mistake this time and that, if there is a second, it is included as well as the 
first is.  For example, if you have an 80/20 loan and the 20 percent was a 
second, I think that our conversations contemplated making sure that we did 
not overlook that. 
 
Assemblyman Duncan: 
I was looking back through my notes; maybe Mr. Gordon can address this.  In 
the first presentation of A.B. 98 (R1) and the super-priority lien, there was some 
worry about the U.S. Department of Housing and Urban Development guidelines 
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and potentially violating federal underwriting guidelines.  Was that addressed in 
this latest nuance? 
 
Garrett Gordon, representing Olympia Companies: 
If you go to page 8 in the conceptual amendment, there is currently a carveout 
for the Federal National Mortgage Association (Fannie Mae) and the Federal 
Home Loan Mortgage Corporation (Freddie Mac) that the super-priority includes 
nine months, except if federal regulations provide otherwise.  We view that to 
say if federal regulations provide cost of collecting other than what is in state 
statute, then they would have their carveout.  There was a letter that was 
distributed by Alfred Pollard, who was general counsel to the Federal Housing 
Agency.  I spoke with him yesterday and he indicated that he wanted to make 
sure his exemption or carveout was still there for federal preemption law 
purposes—even if we drafted law that was contrary to Fannie Mae or 
Freddie Mac guidelines—and that federal law would trump any kind of new 
state law.  I think it is covered, but I can follow up with him when we see all 
this put together to make sure he is comfortable. 
 
Chairman Frierson: 
Are there any questions or comments from the Committee?  [There were none.]  
I will be seeking a motion to amend and do pass with the amendments 
discussed today. 
 

ASSEMBLYWOMAN COHEN MOVED TO AMEND AND DO PASS 
SENATE BILL 280 (1ST REPRINT) WITH THE AMENDMENTS 
DISCUSSED TODAY. 
 
ASSEMBLYWOMAN SPIEGEL SECONDED THE MOTION. 
 
THE MOTION PASSED UNANIMOUSLY. 
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Assemblywoman Cohen will handle the floor statement.  There being no more 
business before Assembly Judiciary, we are now adjourned [at 6:35 p.m.]. 
 
 
 

RESPECTFULLY SUBMITTED: 
 
 

  
Dianne Harvey 
Recording Secretary 
 
 
  
Linda Whimple 
Transcribing Secretary 

 
 
APPROVED BY: 
 
 
 
  
Assemblyman Jason Frierson, Chairman 
 
 
DATE:    
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STAFF MEMBERS PRESENT: 

 
Alison Combs, Committee Policy Analyst 
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Katherine Malzahn-Bass, Committee Manager 
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Steve Sisneros, Committee Assistant 
 

OTHERS PRESENT: 
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada 
Monica Wise, Private Citizen, Las Vegas, Nevada 
Robert Robey, Private Citizen, Las Vegas, Nevada 
Paula McDonough, President, Park Tower Homeowners Association, 

Reno, Nevada 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada 
Neena Laxalt, Elko, Nevada, representing Nevada Association Services, 

Inc., Las Vegas, Nevada 
Garrett Gordon, Reno, Nevada, representing Olympia Group, Las Vegas, 

Nevada  
Angela Rock, President, Olympia Management Services, Las Vegas, 

Nevada 
Michael Schulman, Las Vegas, Nevada, representing various homeowners 

associations throughout Nevada 
Randolph Watkins, Commissioner, Commission for Common-Interest 

Communities and Condominium Hotels, Department of Business 
and Industry 

Michael Forman, Vice President, Green Valley Ranch Community 
Association, Henderson, Nevada 

Michael Dixon, Private Citizen, Henderson, Nevada 
Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, 

Nevada 
John Radocha, Private Citizen, Las Vegas, Nevada 
Marilyn Brainard, Commissioner, Commission for Common-Interest 

Communities and Condominium Hotels, Department of Business 
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Gary Lein, Accountant Representative, Commission for Common-Interest 
Communities and Condominium Hotels, Department of Business 
and Industry 

Bill Uffelman, President and CEO, Nevada Bankers Association,  
Las Vegas, Nevada 

Michael Trudell, General Manager, Caughlin Ranch Homeowners 
Association, Reno, Nevada 

Erin McMullen, representing Bank of America, Las Vegas, Nevada 
 

[Call to order, roll called.] 
 
Chair Segerblom: 
The first bill we are going to hear is Assembly Bill 350.   
 
Assembly Bill 350:  Makes various changes relating to common-interest 

communities. (BDR 10-620) 
 
Assemblyman Harvey J. Munford, Clark County Assembly District No. 6: 
I call this bill the Homeowners' Bill of Rights.   
 
In many communities today, especially in southern Nevada, it is nearly 
impossible to purchase a relatively new home that is not in a homeowners’ 
association (HOA).  This Committee has heard plenty of testimony about 
homeowner boards.  Many homeowner boards are run in a roughshod way.  
They sometimes keep the homeowners in the dark about important decisions.  
They also threaten homeowners' rights to live safely and at peace in their 
homes.   
 
Section 1 of the bill would change the votes needed to change the declaration 
of an HOA from a simple majority to 85 percent of homeowners.   
 
I will cover sections 2 and 9 together.  These sections will require board 
members to perform their duties on an informed basis, in good faith, and in the 
honest belief that their actions are in the best interest of the HOA.  
 
Section 4 would prohibit the HOA from charging interest on a past due fine.   
 
Section 5 would limit consecutive terms for board members to two terms.  The 
person would have to wait six years before serving on the board again.  These 
term restrictions would only apply to HOAs with more than 50 units.   
 
Sections 6, 7, and 8 require associations to give homeowners copies of the 
minutes at no charge.  Under existing laws, homeowners in some HOAs have 
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the right to request and receive copies of the minutes without having to make 
prior arrangements, but an HOA may charge the homeowner for the cost of an 
extra copy.  These sections of the bill would require the HOA to provide the 
copy free of charge in electronic or paper form.  
 
Under existing law, agendas of meetings must include a period for homeowners 
to comment.  Section 6, subsection 4, paragraph (c) expands homeowners' 
rights to speak at meetings.  Homeowners will be able to speak for a minimum 
of five minutes on each agenda item.  The HOA board has discretion over which 
materials, remarks, or information are included in the minutes.  Under section 8, 
a homeowner's written comments will be required to be included in the minutes 
if he submitted his comments 24 hours before the meeting.   
 
Section 9 deals mostly with interest rates.  The existing law allows HOAs to 
charge interest of not more than 18 percent on past due assessments.  This 
section would decrease the maximum rate of simple interest to 5 percent.  It 
would only permit interest on assessments that are 60 or more days past due.  
It would only allow 3 percent interest on special assessments that are more 
than 90-days past due.  Also the HOA would need the approval of two-thirds 
the homeowners before it can levy special assessments; for example, to repair, 
replace, or restore major components of common areas.  Special assessments 
are also a way to fund reserves in an adequate way or anything dealing with 
capital improvements.   
 
Section 9, subsection 11, on page 19 of the bill, would establish schedules for 
paying special assessments in installments if needed.  It would require the  
HOA to notify homeowners of certain past-due special assessment payments.   
 
Under section 10 homeowners cannot be charged for reviewing or obtaining 
copies of books, records, or contracts or other documents.   
 
Sections 11 and 21 prohibit foreclosure for overdue assessments.  These 
sections would prevent an HOA from foreclosing on any home; instead, the 
HOA can place a lien.   
 
Sections 13 and 15 require that purchasers be given more information about life 
in an HOA.  Under these sections, a person purchasing a home would be 
informed of the covenants, conditions and restrictions (CC&Rs).   
 
The jurisdiction of the Commission for Common-Interest Communities and 
Condominium Hotels (Commission) would be expanded to include alleged 
violations of the HOA's governing documents.  The Commission would be 
required to impose fines for violations according to specific limits.  An owner or 
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tenant, under certain circumstances, could be fined up to $100, for certain 
violations, but no more than $400 in any two-year period.  For the HOA, the 
community manager, any board manager, the declarant or its agent, and other 
employees or agents of the HOA could be fined up to $2,000 for certain 
violations.   
 
In certain matters brought before the Commission, attorneys' fees could be 
granted to the prevailing party, whether or not the HOA's governing documents 
so provided.  A homeowner who brought a matter before the Commission 
would not be required to pay attorneys' fees to the other party unless the 
affidavit was filed in bad faith.   
 
This completes my testimony.  I would ask that you support this important 
homeowners' protection bill.   
 
Assemblyman Hambrick: 
I understand the intent of the bill, because occasionally some HOA groups may 
look at themselves with too much self-importance, and we have to level the 
playing field on these issues.  
 
I have a problem with the minimum/maximum times for speaking.  I have not 
been to a lot of HOA meetings, but I have been to a few.  If we were to allow 
everyone to speak more than five minutes, you would be there all night.  I think 
we could make it a maximum of five minutes.  If someone cannot be articulate 
in five minutes, I am not sure he could be articulate in fifteen.   
 
Regarding the term of office, while I like the idea of term limits, there are times 
when you ask for help and no one raises his hand.  If there are no candidates 
available, could we come back and allow someone to run again after they have 
been off the board for a few years?   
 
I have some questions about the cost of documents and also about the use of 
the word "any" in the prohibition of foreclosure in section 11, subsection 10.   
I was taught that you never use absolutes, like never, always, any.   
 
These questions might be answered by the witnesses.  
 
Assemblyman Kihuen: 
Have homeowners’ associations or common-interest communities charged for 
copies and if so, how much?  
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Assemblyman Munford: 
There are so many homeowners’ associations in Nevada, and it would vary with 
the various HOAs.  Some do charge a fee, and some do not.  
 
Assemblyman Kihuen: 
Is there anything in the bill that states that there has to be some type of listing 
of the fees that the HOA will charge for late fees, lien fees, et cetera?  Are you 
requiring any of that prior to signing the purchase agreement? 
 
Assemblyman Munford: 
If it is not covered in the bill, it should be.  There should be some transparency 
as to what the fees are and where they go.  
 
Assemblyman Kihuen: 
While my district does not have very many homeowners’ associations, I have 
heard of various situations from people, from southern Nevada in particular, 
where they are charged for every little thing and the interest rates on some of 
the fees are 20 or 30 percent. 
 
Assemblyman Munford: 
Yes, they are over the top.  
 
Assemblyman Kihuen: 
So does the bill mandate that the HOAs provide a copy to the homeowners so 
they know what they will be charged?  
 
Assemblyman Munford: 
Again, if it is not in the bill, it should be.  I do not recall whether that is in the 
bill, but it will be noted, and we can add it in.  
 
Chair Segerblom: 
We could ask our staff if it is in the bill or in existing law. 
 
Nick Anthony, Committee Counsel: 
We will take a look.  
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada; 
I live in a small homeowners’ association known as Rancho Bel Air.  [Read from 
prepared statement (Exhibit C).]  
 
Chair Segerblom: 
We do not have your amendments yet, so I will have others speak while we 
wait.  

6/27/2016 1:39:02 PMCTADD0836

http://www.leg.state.nv.us/Session/75th2009/Exhibits/Assembly/JUD/AJUD752C.pdf�


Assembly Committee on Judiciary Subcommittee 
March 25, 2009 
Page 7 
 
Monica Wise, Private Citizen, Las Vegas, Nevada: 
I own rental property in Rancho Santa Fe.  I am one abused homeowner.  If any 
of you want a reason why this bill should pass, please call me.  I would be more 
than happy to give you my horror story, from embezzlement, to 
misappropriation of funds, to abuse of any number of chapters of the  
Nevada Revised Statues (NRS).  I filed a complaint with the Federal Bureau of 
Investigation (FBI), because going to the board is just impossible.  The books 
have not been balanced since the last audit.  
 
Chair Segerblom: 
You support the bill, correct? 
 
Monica Wise: 
Absolutely.  Some of the language is a bit stringent, but the bill, in all, is 
supportive of homeowners, and that is what we need: transparency and 
support.  
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I wish to acknowledge what the previous speaker said.  This bill needs a lot of 
work, but I am in general support.  It is called the homeowners' bill of rights.  
We need open meetings, and we need to have control of our own lives.   
 
Chair Segerblom: 
I will go back to the north, is there anyone else in support?  In opposition? 
 
Paula McDonough, President, Park Tower Homeowners Association, Reno, 

Nevada: 
Park Tower is probably the original high-rise building in downtown Reno.  It was 
built about 50 years ago.  It was built as an apartment building, and about nine 
years ago it went condominium.  [Read from a prepared statement (Exhibit D).]  
 
Chair Segerblom: 
So to summarize, you have two objections: the two-thirds vote and the ability 
to foreclose? 
 
Paula McDonough: 
Right. 
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
I am a practicing lawyer in Reno, but I am not here as a lawyer but as a 
homeowner.  For 20 years I have been elected to the homeowners' association 
board called the Caughlin Ranch Homeowners Association.  We have been in 
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existence for 25 years and have 2,250 members.  It has become my hobby, and 
I continue to volunteer.   
 
I have taken some time to put together some materials (Exhibit E).   
 
I would like to make several general comments.  The entire system of 
homeowners’ associations depends on volunteers.  If neighbors do not step up 
to donate their time to be on a board, the entire system will fail.  Whatever bills 
you pass and whatever changes you make in the law, if the members will not 
step up and volunteer their time, the entire system will crumble.  You cannot 
pass a law that mandates that I serve on the board.  You cannot mandate that 
once every five years we must serve on boards.  
 
We have a good board in Caughlin Ranch.  Be very cautious about how you 
tinker with these laws, because right now the bills that are in front of the 
Legislature are going to subject me to punitive damage claims and subject me to 
huge fines.  I do not make a nickel as a board member.  I spend hours and hours 
reading materials; I get six-inch binders for each meeting.  I have six and eight 
hour meetings.  I am not an elected public official, I am a volunteer.  Be careful 
that you do not kill the golden geese, who are the volunteers.  
 
This bill proposes term limits for homeowners' boards.  My association has a 
budget of $2 million.  Because of our 2,000 members, we are a big business.  
We have a volunteer board of good members.  It would be detrimental if you 
were to make everyone get off the board after four years because it takes years 
to get the experience needed to run the business.  If you were to run everyone 
off after four years, this big business would be run by beginners.   
 
Chair Segerblom: 
We have a $5 billion budget, and we are term-limited.  
 
Bill Magrath: 
I would hope that you would agree with me that maybe it is not a good idea to 
have term limits.  My point is, among our 2,250 members, we had seven people 
volunteer in the last election.  If the bill were to get rid of the five experienced 
members, this large business would be run by two people who have been on 
the board for one year and the rest of the qualified people are ineligible. It is 
terrible to discourage volunteers, especially people who are elected by the 
members.   
 
There are nearly 3,000 homeowners’ associations in Nevada, and probably 
2,900 work fine and are doing a great job for their members.  There are clearly 
some rogue boards and improper board members, but I want to caution again 
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against passing bills that will make it so destructive that a potential board 
member will not sign up.   
 
Also, if Assembly Bill 350 passes, I would probably decide it is not worth it.  If 
you lose the volunteers, you lose the entire system, and then two years from 
now there is no bill you could pass that would put it all back together.  
 
Chair Segerblom: 
Is there anything about the bill you do like?  
 
Bill Magrath: 
I like the comment that Assemblyman Munford made about boards working in 
good faith because I think they should and do.  
 
So let me give you some examples.  There is a proposal in this bill that says if 
you do not pay your assessments, the maximum that can be charged is  
5 percent interest.  It sounds like a good idea to cap the interest rate.  But if I 
have a couple of members who are paying their bills at the end of the month 
and they have the choice between paying their homeowners’ association dues 
at 5 percent interest or their credit card at 22 percent interest, they will pay 
their credit card.   
 
Now, the association does not get the payment of the assessment; it cannot 
fund its reserves, mow the lawns, fix the parking lot, or do whatever needs to 
be done.  Five percent is an artificial cap on the interest rate, and the net result 
is that you are turning the HOA into a bank.  Suddenly all of the members are 
going to pay other, higher-interest bills first.   
 
There is a provision in the bill, where, if there is a special assessment, the 
interest rate is capped at 3 percent.  You are turning us into a lending 
institution, when we are not in the business of lending money.  We are in the 
business of performing services.  We will collapse if members are suddenly able 
to borrow money from us at 5 or 3 percent and pay their other bills instead.   
 
There are bad people out there on HOA boards; Senator Schneider and I talked 
yesterday about bribery, and Senate Bill 182 will take care of it.   
 
There is a cost to having a copy machine.  It frustrates me when people say 
that HOAs should not charge for copies and the law currently states they can at 
a maximum, of 25 cents per page.  If there is no charge, then any new member 
could walk in and say he wants copies of every set of minutes the association 
has had since inception.  If the copies are free, there is no reasonable restriction 
on requests, and it encourages harassment of associations.  
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There is also a provision in this bill that says that any member can demand 
copies of any document, including legal opinions.  That means a person suing 
the association can request confidential legal opinions to find out what the 
association's lawyer is doing to defend against the lawsuit.  
 
The bill also states that there shall be no right to foreclose on liens.  Right now 
the statute says a lien is good for three years.  Every homeowners’ association 
divides its budget by the number of units, and that is the assessment.  When 
someone does not pay the assessment, the association has to pay the expense 
without having received that portion of the money.  
 
The statistics are there, the representatives from the Commission will tell you 
that last year there were 19 total foreclosures.  Those 19 homes were the total 
sold out of 3,000 homeowners’ associations in the entire state.  It is not 
something where people are being thrown out of their homes; foreclosures are 
done after plenty of notice and due process.  One of the Senate bills now 
provides for a right of redemption, which gives owners one more chance to get 
their house back.  Here is the advantage for the ability to foreclose:  people 
realize they are going to have to pay their bills, and it avoids the need for 
associations to have to sue members who are past due in assessments.  If the 
Committee were to pass the no foreclosure part of the bill, it is true that there 
will be a lien, but a lien is just a secured right to be paid sometime in the future.  
If the homeowner sells in the future, the HOA would probably be paid as part of 
the process to clear the title to the property.  If the homeowner does not pay 
and does not sell the property, the only way the HOA can be paid is to foreclose 
on the lien.  The issue is that the current statute now says that liens are valid 
for three years.  If I cannot foreclose and they have not paid, it is like that 
member has lived in the association and benefited from services that the 
association provides without paying for them.  This would crush homeowners’ 
associations.  They would not be able to fund mandatory reserves.   
 
If, as a board member, I realize that people are not paying their dues, but I can 
no longer encourage or force them to pay through the foreclosure process, the 
association would need to hire a lawyer.  In my association there are currently 
about 60 delinquencies, so if the law changed it would be 60 more lawsuits.   
 
Regarding Assemblyman Kihuen's issue, the associations would be more than 
happy to post our costs so that people are forewarned.  I agree with opening up 
the whole process.   
 
Chair Segerblom: 
Why would someone sue you if we take away the right to foreclosure? 
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Bill Magrath: 
I would have to sue that member to collect.  Right now, because we have the 
power to foreclose, everyone in a homeowners’ association in Nevada paid their 
assessments, except 18 people.  Foreclosure is a heavy hammer, but without it 
there will be many more lawsuits, and then everyone will be unhappy because, 
not only would they have to pay the costs of the foreclosure process, the 
statute states they would have to pay the attorneys' fees.   
 
There is also a provision in the bill that says if any member submits a written 
document to the homeowners’ association more than 24 hours in advance, that 
document must be attached to the minutes and someone at the board meeting 
has to read the entire document into the record before the board can take action 
or vote.  I am not sure which one of you wants to read my handout from start 
to finish, as a legislator or a volunteer.  It is just too much.   
 
My next comment is about the five minute rule.  Right now my association 
allows anyone who wants to speak, to speak.  I added up that there are about 
30 people in this room, so if 30 people were to speak for five minutes it would 
take two and a half hours per agenda item.  My agendas often have  
25-30 items on each one.  I think there should be an opportunity to speak; 
mandating five minutes is difficult.  
 
The final sections of the bill add fines.  I would be subject to fines up to  
$5,000 and unlimited fines, as a board member, if someone were to find that I 
did not follow every detailed rule, regulation, or governing document.  As a 
lawyer, I think I do a good job of understanding and following the rules, but 
some of the other volunteers might not want to face those fines.   
 
The bill also says the most the Commission can fine any member is $100 per 
violation, four times in a two-year period.  With those caps, someone might say 
that they would rather pay the $400 than have to landscape and maintain their 
property.  We do not want to fine anyone.  All we want is for our members to 
comply with the rules, which they agreed to and knew of when they moved in.   
 
If this bill passes, it will be the beginning of the crumbling of the entire system.  
 
Chair Segerblom: 
I did not realize that this was the beginning of the domino theory.  
 
Assemblyman Kihuen: 
Are you completely against term limits, or would you be okay with increasing 
the number of terms allowed by the bill? 
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Bill Magrath: 
I am not a supporter of term limits because every election is a term limit.  If the 
homeowners want to support somebody, they should be able to elect me.  Even 
if the terms were increased, there are not a lot of volunteers.  If you artificially 
cut off good, qualified, experienced people who have a history and working 
knowledge, you would be harming the people who want to elect that person.  
 
Assemblyman Kihuen: 
You said that the HOA could charge up to 25 cents per copy.  That goes 
towards the expense of the copy machine?  
 
Bill Magrath: 
The copy machine, the paper, and the time of the employee who has to make 
the copies.  
 
Assemblyman Kihuen: 
The bill also says that you can provide an electronic copy.  Why would you 
charge for an electronic copy?  
 
Bill Magrath: 
Many homeowners’ associations like mine put all of the minutes up on their 
website, so you can print them out at your own expense.  There is an expense 
and time involved in making an electronic copy as well.  
 
My biggest fear of the copy rule is that, if you give anybody a right to demand 
copies of anything and everything, it would become the method by which he 
can harass the association.  It seems more reasonable to place the burden on 
the person who wants the copy rather than making everyone else pay for it.   
 
Assemblyman Kihuen: 
Do the dues not cover the copy machine? 
 
Bill Magrath: 
Our budget includes business office expenses; we have an in-house member 
who is a community manager, as an employee.  We count into our budget that 
we will be reimbursed for copying.  If you make it free, that is a cost that will 
be absorbed by the 2,250 members, but it becomes an entitlement to anything, 
and it could be abused.  
 
Assemblyman Kihuen: 
I would not say anything; it would have to relate to the homeowners’ 
association. 
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Bill Magrath: 
Yes, but the association has existed for 24 years, we have rooms full of 
documents, and if someone were to ask us for copies of all of it, we would 
have to provide them under the bill, because it is not just the minutes.  If the 
cost is borne by the person requesting the documents, they may be a little more 
conservative in what they are asking for.  
 
Assemblyman Hambrick: 
Is it your interpretation, if this bill is passed, if I were a member of your 
association, I could walk into your office with the federal tax code and ask you 
to copy it, and you would be required to read it at your next meeting?  
 
Bill Magrath: 
No.  If you were to send me the tax code to be read at the next HOA meeting, 
then yes, I would be so required. Any written materials a member submits must 
be read into the record and attached in its entirety to the minutes.  
 
Chair Segerblom: 
Has anyone tried to harass you in the 20 years you have been on the board? 
 
Bill Magrath: 
I would say out of the 2,250 members, there is always someone who is not 
pleased no matter what you do.  
 
Neena Laxalt, Elko, Nevada, representing Nevada Association Services, Inc.,  

Las Vegas, Nevada: 
I agree with what Mr. Magrath said.  
 
My client sent a letter (Exhibit F) about how, if the foreclosure process were 
taken away, the courts would be clogged up and how few of those foreclosures 
proceed into actual foreclosures.  
 
Garrett Gordon, representing Olympia Group, Reno, Nevada: 
We also have major concerns with the bill; we sat down with the sponsor of the 
bill and expressed those concerns.  We agree with what Mr. Magrath said.   
 
Angela Rock, President, Olympia Management Services, Las Vegas, Nevada: 
I like the concept, but I do not think the language achieves the concept.  I want 
to address a few points that I do not think Mr. Magrath addressed.  
 
In section 1, increasing the necessary vote to amend the CC&Rs to 85 percent 
would make it virtually impossible to amend a set of documents unless you had 
a very small association.  The largest association we represent has  
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6,700 homes.  At their last election, we had three people put their name in for 
an open seat.  Getting participation is almost impossible.  There are certain 
provisions in documents that do need to be updated and amended; therefore 
there needs to be a mechanism for the majority of people to control the 
community in which they live.  
 
The next issue is the ability of the board of directors to levy an assessment to 
fund the reserve.  I think it is necessary that people participate in establishing 
their budget, but there are statutory requirements that an association must fund 
a reserve in order to take care of the amenities in the future.  If the association 
would have to get the vote of the membership to fund road repairs 20 to  
25 years from now, it stands to reason that you would not be able to get people 
to vote for it.  It is a necessary expense, and is vital to the community.  Boards 
need the ability to levy an assessment to have a fully-funded reserve to take 
care of the common elements, which are often a safety issue if they are not 
maintained.  
 
There is a requirement in section 12 that a developer make a multimedia 
presentation of the documents.  In another section, the association must have a 
multimedia presentation available to potential purchasers.  I will allow  
Mr. Schulman to address the part pertaining to associations, but on behalf of 
the developer, if you require a multimedia presentation, aside from the cost, 
which may be minimal, the true effect is that you will have someone reading the 
CC&Rs and the governing documents so as to not be later claimed as liable for 
not fully disclosing something.  
 
At the end of the bill is section 21 which repeals certain existing law.  This 
includes current law that allows associations or homeowners, whoever the 
prevailing party is in a non-binding arbitration, to seek confirmation of the 
award.  With Senator Schneider and other working groups there has been a 
great deal of discussion about what prompted this language and the attempt to 
repeal the section.  My understanding is that some individuals who participated 
in the non-binding arbitration process felt that they were not fully informed that 
the process could become binding.  We have worked through some language 
and some potential steps that the Commission and the Division of Real Estate 
(Division) are willing to take to make sure those individuals are informed 
including the timelines for matters to become binding, as opposed to taking 
away the right of both parties to turn an arbitration award into a binding award, 
which does decrease some of the load on the courts and is necessary.  
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Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I sent a letter to you (Exhibit G).  I think Mr. Magrath and Ms. Rock have 
covered most of my points.  I represent 700-800 homeowners’ associations.   
 
I think it is important to understand the differences between board meetings and 
homeowners' meetings.  Some of the language in the bill allowing owners to 
speak applies to owners meetings and board meetings.  Generally there is an 
annual owners' meeting, and generally there is no quorum, so whatever you 
write regarding it will be irrelevant.  Regarding the board meetings, issues have 
been hit on in the prior testimony that needs to be highlighted.   
 
First, if the association is required to attach anything to the minutes—you have 
touched on the copying costs, but more importantly, because this has happened 
to us—people can send in things that are defamatory.  If we were required to 
republish them, we are also committing acts of libel.  Right now, most 
associations have a rule that a member can submit something that is one to two 
pages, signed, not defamatory, and on one of the issues relevant to 
homeowners, and it will be included in the minutes.  
 
Regarding section 15, which would require an association to make a 
presentation available to purchasers, we do not have contractual privity with 
purchasers.  In the law now, NRS Chapter 116 provides that we have a duty to 
disclose things to our members who are then going to sell to someone.  If 
section 15 became law, we would read the entire document so as not to be 
involved in killing a sale or being liable if a sale walks away.   
 
From my experience, the 85 percent requirement to amend a document is an 
impossibility.  Legislators have already recognized the inability of associations to 
reach a quorum in elections, and in Senator Schneider's bill there is a reduction 
to a 35 percent quorum to recall people.   
 
I could not agree more with what Mr. Magrath said about the foreclosure issue.  
There will be a number of lawsuits.   
 
While I think this bill was brought with good intent, I am completely against it.  I 
believe there are some very bad boards.  In Las Vegas the FBI is investigating 
one group.  The investigation has to do with outsiders bringing in bad boards, 
but I do not think you can legislate bad behavior out of existence.  No matter 
what you write, it will not stop the really bad actors.  
 
Assemblyman Kihuen: 
Is there any part of the bill you could support?  
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Michael Schulman: 
No, I think that I am with Mr. Magrath.  I believe in the concept of good faith 
and community, but one of the things missing is that people look at HOAs as 
governments, and the law does not treat them that way.  They are private 
corporations, and until such time as a case is decided that says that big 
associations are governments, I do not agree with any part of this bill.  I think at 
some point there will be an association so big, that it should and will be treated 
as a government.  But if an association is going to be treated like a government, 
the board members should have immunity, just like Assembly members do, to a 
certain extent.  Throughout every jurisdiction in the country and including the 
leading case in New Jersey, called Twin Rivers—Committee for a Better Twin 
Rivers v. Twin Rivers Homeowners' Association, 929 A.2d 1060 (N.J. 2007)—
no associations have been held to be governments or state actors.  I am for 
good faith and community, but I cannot support any part of this bill.   
 
Randolph Watkins, Commissioner, Commission for Common-Interest 

Communities and Condominium Hotels, Department of Business and 
Industry: 

Chairman Michael Buckley asked me to make a presentation.  In effect, the 
Commission only supports one section of the bill and opposes all others.   
 
Section 17 proposes to expand the jurisdiction of the Commission by making 
any violation of the governing documents subject to our jurisdiction.  The 
Commission supports alternative dispute resolution and mediation among the 
homeowners and associations in regard to governing documents disputes.  
Under present procedures, the focus of the Commission's jurisdiction is 
violations of law which are important enough to demand the services of the 
Attorney General to bring a case before the Commission.  The Commission 
believes these resources should not be devoted to resolve disputes regarding 
governing documents.  Accordingly, we strongly oppose section 17.   
 
Speaking as an individual, I am a licensed community manager in the State of 
Nevada, live in a large HOA, and work for a developer who develops HOAs, and 
I am strongly opposed to every aspect of this bill.   
 
Michael Forman, Vice President, Green Valley Ranch Community Association, 

Henderson, Nevada: 
I have submitted a proposed amendment (Exhibit H).  I agree with everything 
that has been said, but I wanted to cover some other items.   
 
One is in section 3 about providing copies: if copies are provided electronically, 
the association would have to be absolved from any guarantee that the 
documents are in fact correct and true copies, because if they are not printed, 
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there is no way to verify right now that what the homeowner received is what 
was provided.    
 
Section 10, subsection 1, calls for the provision of financial documents over and 
above the budget, including the end-of-year financial statement and the audit.  
The audit is usually not completed until three to six months later, so there is no 
way to provide that with the budget.   
 
Section 10, subsection 3, calls for discussion of the budget after it is sent out 
for ratification.  Again, this makes no sense.  Discussion should have occurred 
before the budget was approved and sent out for ratification.   
 
Section 12, subsection 1, calls for distributing things like draft documents.  
Draft documents may include confidential information, which is only included so 
the association board can evaluate if the document should proceed.  Draft 
documents should not be in the public domain and offered to homeowners.   
 
Those are the main points I have; I did not find anything in this bill which got 
me excited about wanting to pass it.  
 
Michael Dixon, Private Citizen, Henderson, Nevada: 
I am speaking as an individual.  I am on the board of Sun City Anthem and am a 
former president.  I will not run for reelection.   
 
I would like to echo what Mr. Magrath said.  He made some excellent 
comments.  I would like to expand on a couple of things.  
 
First of all, HOA boards are made up of homeowners; they have the same 
interests as any other homeowner.  This is not really a homeowners' bill of 
rights.  This is a homeowner-who-chooses-not-to-volunteer-for-the-board bill of 
rights.  The common elements of HOAs are all owned by the units.  The last 
legislature passed a law saying that the value of all of the common interest of 
an HOA would be taxed by the units.  If the Committee were to pass this bill, 
you would allow some members of an HOA to get away with not maintaining 
their property.   
 
In section 3, if one has an honest belief that the association is better off by 
having the board members in charge of everything, then they would be 
protected under this law.  It is a law that I would describe as a full employment 
act for court appointed receivers, because once an association no longer has a 
quorum it goes into receivership.  This is not something that will support good 
governance.  
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Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, Nevada: 
We have 255 units, and we have a budget of about $36,000.  I object to all of 
the provisions in A.B. 350.  Board members are volunteers, and we find it 
difficult to get members to run because they are afraid of all of these laws.  I 
object to the mandate of five minutes to speak on each agenda item because 
we would have to bring sleeping bags to board meetings.   
 
In addition to the resale package, another expense this bill would place on the 
association is to provide the purchaser with a presentation of our documents.  
Can the purchaser not read?  The purchaser can take his concerns to a lawyer.  
This idea sounds like someone's son graduated from film school and needs a job 
in multimedia technology.  I can see an association like The Lakes in Las Vegas 
having this type of presentation because it is a selling point for developers and a 
great marketing tool for high-end merchandise.  But what about the rest of us?  
Since when did associations become selling agents for contractors?  This idea 
should be up to the individual associations who can afford it.   
 
All I see in this bill is more restrictions and more costs.  If all of these laws pass, 
it will cause a mass termination of associations.  Please kill this bill.  Since we 
are a small association, most unit owners know me and know I am here.  In the 
11 years I have been here, I try to keep all my members informed about what is 
going on at the legislature, and they are well apprised of what is happening.  
 
John Radocha, Private Citizen, Las Vegas, Nevada: 
I would like to review the letters I submitted (Exhibit I).  I wish the Committee 
would define "capital improvement."  I am having a big problem with my 
homeowners' association.  I went to a meeting and they said that capital 
improvements are used for common elements in a gated community.  The 
dictionary says that when you use dues it is for permanent additions.  They 
want to use maintenance fees for speed bumps.   
 
In section 9, line 42, I would like to see a definition of "capital improvement."  I 
would like to specify that speed bumps are capital improvements in gated 
communities.  If things are not defined, then associations do whatever they 
want.   
 
This bill does not include anything about retaliation and selective enforcement.  
If you fight the board, go to meetings and ask questions, the next thing you 
know they are citing you for everything.   
 
In section 11, subsection 5, I would like it to say "a lien for unpaid assessments 
or any other assessments is extinguished unless proceedings to enforce the lien 
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are instituted within 3 years after the full amount of the assessments becomes 
due." 
 
Chair Segerblom: 
I think that is a good point about retaliation.  
 
Jonathan Friedrich: 
I have several proposed amendments to Assembly Bill 350.  Nowhere in existing 
statute does it state how an owner or tenant can cure an alleged violation.  
[Read from page 3 of prepared statement, (Exhibit C).] 
 
The last item is with regard to weight limitations on dogs.  I have heard all kinds 
of horror stories about people who are told that they have to get rid of their pet 
because the dog is over a certain weight.  When you buy a puppy, you do not 
know what the puppy will weigh when he is mature.   
 
Chair Segerblom: 
Otherwise you support the bill? 
 
Jonathan Friedrich: 
Yes, I do.  
 
Chair Segerblom: 
Is there anyone else in support of the bill?  [There were none.]  Is there anyone 
else in opposition?  [There were none.]  Neutral on the bill? 
 
Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
Chairman Michael Buckley had several responses regarding this bill in his letter 
(Exhibit J).  In addition to the points that the previous speakers made, we are 
also in opposition and support the points they made.   
 
We are concerned about the burden that would be inappropriately placed on the 
Commission, for example, to look at every foreclosure or other particular duties 
that would be placed on the Commission.  We obviously could not do that.  We 
meet several times a year, but some of the requirements would necessitate that 
we meet very frequently and that would not be appropriate.  It would be a 
burden with our state budget as it is, and it would be a burden having to 
frequently convene because we must convene as a group in order to make 
decisions.   
 

6/27/2016 1:39:02 PMCTADD0849

http://www.leg.state.nv.us/Session/75th2009/Exhibits/Assembly/JUD/AJUD752C.pdf�
http://www.leg.state.nv.us/Session/75th2009/Exhibits/Assembly/JUD/AJUD752J.pdf�


Assembly Committee on Judiciary Subcommittee 
March 25, 2009 
Page 20 
 
Chair Segerblom: 
What do you think about the section that states that the HOA cannot foreclose 
to recover deficiencies?  
 
Marilyn Brainard:  
We think it places an unfair burden on associations; they would be a creditor 
down the line and would be the last to be paid.  Assessments do, in fact, fund 
all of the expenses of the association so if they were not able to foreclose it 
would be a terrible burden.  It would be a business for receiverships because 
some associations' finances are that bad today.  And out of 543 notices of sale 
that were posted, only 18 were consummated in this fiscal year.  It is a very 
low percentage.   
 
Frances Copeland, Private Citizen, Las Vegas, Nevada: 
I would like to speak against certain portions of the bill.  
 
Certain portions of this bill favor HOAs, such as the portion regarding 
emergency repairs.  It seems that every time there is an emergency repair, the 
onus is put on the owner to take care of it, even if it is between the walls and 
in common areas.  I see nothing in this bill about holding HOAs accountable 
when they fail to perform emergency repairs promptly.  There is culpability on 
the part of the HOA to perform emergency repairs.   
 
There is also a portion of the bill about arbitrators.  The arbitrator is good for 
arbitrating differences between neighbors, wild parties, illegal cars, et cetera, 
but when it comes to a construction defect in common areas and financial loss 
to the owner of the condo, I do not think the arbitrator is in a position to 
mediate that.  These cases belong in the civil courts and not with the arbitrator.  
I think that every legal situation, whether involving the owner or the HOA, 
should have compulsory documentation by recording it on tape, otherwise 
without a record, there is no way to refer back to it.   
 
There are other areas in the bill where the onus is put on the homeowner 
instead of the HOA for caring for things like mold remediation and construction 
defects.  Homeowners’ associations have received millions of dollars from 
lawsuits, but the money has not been passed on to the homeowners, who have 
suffered great financial losses.   
 
I notice that there are a number of people here associated with the 
management, but I think more emphasis should be put on the responsibility of 
the HOA to homeowners.  I would also like to see language dealing with the 
situation where the owner does not live on the property, but his dependents do.  
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The bill covers lessees and residents, but it does not differentiate between an 
owner and a dependent living on the property.   
 
Assemblyman Munford: 
Through some of the testimony, I felt like how Custer must have felt at the 
Little Bighorn.  This bill should take into account that this is a time of an 
economic downturn.  Some people are running into difficulties, and having a 
hard time paying their assessments and dues.  I think that boards should be 
giving them special consideration and understanding.  Having sat in on some of 
these meetings, with some boards, you do get the feeling that this is not a 
place for the little guy.  Sometimes I am grateful that I do not live in a gated 
community.  
 
In summation, the State of Nevada must assure that all association board 
members honor the state and federal constitutions, which guarantee equal 
protection and due process to their citizens.  The State of Nevada has a duty to 
ensure that each common-interest community adheres to the law and protects 
the rights of its members.  
 
Chair Segerblom: 
I will bring A.B. 350 back to the Committee.  I will open the hearing on 
Assembly Bill 311.   
 
Assembly Bill 311:  Revises provisions governing the financial statements of 

common-interest communities. (BDR 10-389) 
 
Assemblyman James A. Settelmeyer, Assembly District No. 39: 
The background as to why I brought this bill forward is there are  
2,952 associations in Nevada representing about 470,000 units.  The other 
reality is that four homeowners’ associations (HOAs) disappear for every one 
added, so they are decreasing in numbers.   
 
The size ranges from four units with budgets of about $1,300 to 8,000 units in 
Summerlin with a budget of nearly $54 million.  There is a proposed project in 
Coyote Springs with over 160,000 units.   
 
The current law requires associations with annual budgets of $75,000 or less to 
have a full-blown audit every four years.  This bill seeks to lower the standard 
to a review, rather than an audit.  For HOAs whose annual budgets range from 
$75,000 to $150,000 there would be an annual review, rather than an audit 
every four years.  The reason for this is cost.  For the smaller HOAs with 
budgets of $1,300 a year, a full audit costs $5,000 to $8,000 and is too 
costly.  The protection will remain within the Nevada Revised Statutes (NRS), 
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which currently states that if 15 percent of the people in an HOA come 
together, they can order an audit at any time.   
 
What is the difference between a review and an audit?  An audit includes an 
examination on a test basis, using evidence supporting the amounts in 
disclosures in the financial statement.  An audit also includes assessing 
accounting principles used and significant estimates made by management, as 
well as evaluating the overall financial statement presentation.  Everything has 
to be backed up.   
 
A review, on the other hand, consists principally of inquiries of management and 
analytical procedures applied to financial data.  It is substantially less in scope 
than an audit, but it is in accordance with generally accepted auditing 
standards.  The objective of a review is the expression of an opinion regarding a 
financial statement taken as a whole and that the reviewers are not aware of 
any material modifications that should be made to the accompanying financial 
statement in order for it to be in conformity with generally accepted accounting 
principles.  It would still be done by a Certified Public Accountant (CPA).   
 
Assemblyman Kihuen: 
What is the cost of an audit?   
 
Assemblyman Settelmeyer: 
A full-blown audit by a CPA can range from $5,000 to $8,000, depending on 
the scope.  The smaller HOAs with $1,300 budgets are at the lower end of that 
spectrum.  For the larger HOAs that are not touched by this bill, for example 
Summerlin and its $54 million budget, I have no idea what their audit would 
cost.  I would have to assume that it would be in the tens of thousands of 
dollars.  I have been told by a CPA friend of mine that for a review you can 
basically remove a zero, so it would be $500 to $800.   
 
Chair Segerblom: 
So this bill only applies to homeowners’ associations with budgets of  
$150,000 or less?  
 
Assemblyman Settelmeyer: 
Correct.  
 
Chair Segerblom: 
So the large ones would not be impacted at all by this?  
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Assemblyman Settelmeyer: 
The breakdown for your information: there are 1,260 HOAs with an annual 
budget ranging from $0 to $75,000, 563 HOAs with annual budgets from 
$75,000 to $150,000, and then about 1,200 HOAs are in the $150,000 and 
above bracket. 
 
Robert Allgeier, President, Westwood Park Homeowners Association, Minden, 

Nevada: 
We represent 84 homeowners in the north end of Minden.  The 84 homes are 
approximately 20 years old.  Associated with the homes we have 13.2 acres of 
common area, which we are required to maintain and service, including the 
utilities.   
 
Because of the size of the common area we are required to maintain, our annual 
budget this year is $116,000, so we fall within the $75,000 to  
$150,000 range.  I can tell you, because we get competitive bids on all services 
that we utilize, the best bid for a review by a CPA would be $2,000 and a full 
audit would be 200 to 300 percent more.   
 
An annual review is very specifically designed to pinpoint difficulties and things 
that are out of alignment within the accounting system.  The management 
service we employ prepares monthly financial statements.  We require two 
signatures on every check, and only the officers can sign the checks.   
 
Following is a breakdown of our budget.  About 45 percent of our $116,000 is 
spent for the maintenance and care of the common area.  A little over  
20 percent is spent for utilities, and the water for the grass, shrubs, and trees.  
Then 11 to 12 percent is for homeowner sewer services.  The management fee 
is a little over 10 percent, and the office expenses, including the $2,000 for the 
review, runs about 6 percent.  Then, by state law, we have to set aside 
reserves, and that is another 5 to 6 percent a year.  
 
The things we pay are relatively simple.  We have a five-member board and 
meet every month, so I can assure you that if a review disclosed anything out 
of financial order, it would not need to be the homeowners who would ask for a 
full audit.  The board would ask for the audit.   
 
We are fighting budget issues the same way you are, and many of the people 
who live in our homeowners’ association have lived there for 20 years and are 
retired.  So every dollar we have to impose upon them is an added burden on 
them.  We have very serious restrictions about dues and assessments, and we 
try to hone our budget as you all do.  We just cannot see the benefit of an audit 
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unless something is revealed by the review, and then it may not be a full audit, 
but only a section for example, of the operations or reserves financing.   
 
Chair Segerblom: 
Do you have insurance for theft or misappropriation by the board?  
 
Robert Allgeier:  
We have insurance to cover the board members and the association.  I do not 
know the answer to your question.   
 
Wendell Vining, Vice President, Westwood Park Homeowners Association, 

Minden, Nevada: 
I fully agree with everything Mr. Allgeier said, and I fully support this bill.  
 
Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
The Commission did discuss this bill, and we fully support it.  We think it is very 
fair.  We would like to submit the letter from Chairman Buckley (Exhibit K).  The 
expense for the smaller associations to pay for a full-blown audit is an 
unreasonable burden.  I understand that the Nevada State Board of 
Accountancy also supports this bill.   
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I am speaking as a private owner.  I have been contacted by several members of 
our sub-associations in Sun City Anthem, Las Vegas and they support this bill.   
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada: 
My only concern is that it calls for a four-year period between audits, and if you 
have some unscrupulous board members, a lot of money can be embezzled in a 
four-year period.  A possible alternative could be an annual or biennial review.  
 
Chair Segerblom: 
The bill as I read it requires a review every four years for the $75,000 and 
under and annually for the $75,000 to $150,000.   
 
Jonathan Friedrich: 
I was talking about the budgets that are less than $75,000.   
 
Chair Segerblom: 
So you would like to see that every year versus every four years.  
 
Jonathan Friedrich: 
For a review.   
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Chair Segerblom: 
Is there anyone else in favor?  [There were none.]  Is there anyone opposed?  
[There were none.]  Is there anyone who is neutral?  
 
Gary Lein, Accountant Representative, Commission for Common-Interest 

Communities and Condominium Hotels, Department of Business and 
Industry: 

I am a shareholder with Hilbert and Lein CPAs in Las Vegas.  We do audit and 
review work for a number of associations in southern Nevada.   
 
As a CPA, I do not like the loss of business, but I also understand that for some 
small associations the audit requirement is a real burden; specifically, for the 
communities in outlying areas.  Few firms do audits because as auditors we are 
subject to peer review every three years, so many firms elect out of the audit 
process.  I see the benefit of the review, which would free up firms and lower 
the costs of reviews for many associations.  I feel strongly about the audit 
process, but again, if it is a review, so be it.  
 
One of the concerns I have is in section 1, subsection 1, paragraph (a) where it 
talks about a review once every four years.  That seems to be an arbitrary 
number.  Nevada Revised Statutes 116.31152 require reserve studies for 
homeowners’ associations once every five years.  What would make sense to 
me would be to delete "once every 4 fiscal years" and replace it with "for the 
year preceding the preparation of the reserve study that is required by  
NRS 116.31152."  That way there is a real purpose behind the review of the 
financial statements.  Then the person preparing the reserve study has a solid 
basis and a confirmation of the true operating and reserve fund balances of the 
association.  I would like to see it tied to the preparation of the reserve study.  
 
Chair Segerblom: 
Would that cost any additional money for the homeowners’ association?  
 
Gary Lein: 
It would not because the reserve study is required every five years.  If the 
reviewed financial statement was done the year prior to the preparation of the 
reserve study, it would be asking for the reviewed statement every five years 
versus every four.  
 
Chair Segerblom: 
It could still be done with a review?  And what other point did you want to 
make? 
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Gary Lein: 
Yes, absolutely.  The other point is on section 1, subsection 1, paragraph (b).  
The audit requirement was always troublesome.  We would do a review for 
three years and on the fourth year do an audit.  The problem was having to go 
back into the prior year and audit the beginning balances, and it created a lot of 
additional work and expense to the association.  I like paragraph (b) which has 
us consistently preparing reviewed financial statements.  Where I have a 
problem trying to figure out is where the numbers $75,000 versus  
$150,000 came from.  I do not know how that was developed.  I do like the 
idea of consistently budgeting for a certain service, because there are significant 
differences between a review and an audit.   
 
Assemblyman Settelmeyer: 
I appreciate his disclosure on pecuniary interest, and I think his suggestion 
might have some merit.  I chose four years because it is in existing law.  I think 
this bill will provide some economic relief to people.   
 
Chair Segerblom: 
If you would think about the five-year versus four-year, and if it sounds good to 
you, it sounds good to me.  
 
Assemblyman Settelmeyer: 
I would be agreeable to that.  It makes sense.  If you want to have it go from 
four years to the year prior to the reserve study, as he indicated, I think it is a 
very favorable amendment, and I think it would benefit everyone.   
 
Chair Segerblom: 
I will call this bill back to the Committee, and I will open Assembly Bill 361.  
 
Assembly Bill 361:  Makes changes relating to the destruction or deterioration 

of foreclosed or vacant units in common-interest communities.  
(BDR 10-940) 

 
Assemblyman Richard McArthur, Clark County Assembly District No. 4: 
The intent of this bill is to do two things: one, to get the lending institutions and 
the homeowners’ associations together early on in the foreclosure and vacancy 
process, so that the lending institutions can provide some contact information 
to the homeowners’ associations, with their address, phone number, and the 
department that handles residential mortgages; and two, to make sure the 
homeowners’ associations can maintain the exterior of the foreclosed properties 
and go on to the property without any liability for trespass.   
 

6/27/2016 1:39:02 PMCTADD0856

http://www.leg.state.nv.us/Session/75th2009/Bills/AB/AB361.pdf�


Assembly Committee on Judiciary Subcommittee 
March 25, 2009 
Page 27 
 
I will review the bill.  Section 1, subsection 1, states that a lending institution 
must provide the association with contact information.  Paragraphs (a), (b),  
and (c) are the trigger points to make sure the lending institutions have to 
provide that information to the homeowners’ associations (HOAs).   
 
Subsection 2, about halfway through states "the association may enter the 
grounds of the unit, whether or not the unit is vacant, to take any of the 
following actions…."   
 
Subsection 3 basically says that if a unit is vacant "the association may enter 
the grounds of the unit to maintain the exterior of the unit."  That is the real 
basis for this bill.  That is what people have been worried about because of the 
foreclosure process.  The HOAs did not have any contact information with the 
lending institutions and there was no guarantee that there would not be liability 
problems when the HOA tried to keep up the exterior of these homes on their 
own.   
 
Chair Segerblom: 
It sounds from the first section that some of these lending institutions are trying 
to hide so they cannot be assessed or called on the carpet for not maintaining 
the property.  
 
Assemblyman McArthur: 
They basically do not have any real reason to hurry up and start the foreclosure 
process.  The homeowners’ associations have not been able to find out who the 
lending institutions are.   
 
Garrett Gordon, representing Olympia Group, Reno, Nevada: 
To my right is Angela Rock with Olympia Group.  To be brief, we support the 
bill.  I have been working with the sponsor on some clarifying language, so we 
will continue to work with him to come up with a resolution.  
 
Bill Uffelman, President and CEO, Nevada Bankers Association, Las Vegas, 

Nevada: 
I worked with the sponsor early on and suggested to him that this kind of bill is 
a solution to some of the problems we have in the communities where 
properties are falling into disrepair.  My members assure me that once they have 
the legal authority to do maintenance, they do it, but until there is a foreclosure, 
they do not own the property and have no right of entry.  If the association can 
do the things the Assemblyman has suggested to at least minimally keep 
properties in compliance, then we are all better off.  So we support this bill.  
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Michael Schulman, representing various homeowners’ associations, Las Vegas, 

Nevada: 
This is one of the best bills we have seen this year.  Our clients have a number 
of issues with houses that are not taken care of, and they are an incredible 
liability to our associations.  
 
Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, Nevada: 
I support this bill and give Assemblyman McArthur an "attaboy."  
 
Chair Segerblom: 
Is there anyone else in favor the bill?  [There were none.]  Is there anyone in 
opposition?  [There were none.]  Is there anyone neutral?  [There were none.]  
 
Assemblyman McArthur: 
I will have a couple of wording changes, but it will not change the intent of this 
bill.  I have already talked to Legal and the people who were testifying today, 
we have one section to clear up, and I will get it to you as soon as I can.  The 
purpose of this bill is to get the homeowners’ associations and the lending 
institutions together so they can work together on it.  I think everyone will be 
happy with it.  
 
Assemblyman Hambrick: 
It seems like a common sense bill.  It keeps the value of the property up, and it 
will have a good ripple affect.  
 
Chair Segerblom: 
We will bring A.B. 361 back to the Committee.  That ends the three bills that 
had not been heard before.  Now we are going to go back to some of the bills 
that have been heard by the full Judiciary Committee to discuss them further.  I 
will open the hearing on Assembly Bill 108.  
 
Assembly Bill 108:  Revises provisions governing community managers of 

common-interest communities. (BDR 10-178) 
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
I have some comments on A.B. 108.  I submitted some comments (Exhibit L).  I 
propose one amendment.  There are three kinds of homeowners’ associations: 
self-managed, managed with internal employees who are community managers, 
and others which have outside community managers.  This bill is a good bill 
because it increases the standards for community managers.  We will all benefit 
from that.   
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Unfortunately, section 7, subsection 1, paragraph (k), subparagraph (1) states 
that a community manager must have his own insurance policy.  Many of the 
associations which have employees already have insurance on their employees.  
This bill requires that homeowners’ associations (HOAs) get a separate 
insurance policy on their managers, which means we would have to pay for two 
policies from two separate insurance companies.   
 
I am hoping you will allow an amendment which would say that the community 
manager would have to get his own insurance "unless that community manager 
is a full-time employee of the association and is covered for errors and 
omissions and professional liability by the association's existing insurance 
coverage."  There is no reason to have an employee covered by two separate 
policies.  
 
Michael Dixon, Private Citizen, Henderson, Nevada: 
Section 1, subsection 1, paragraph (a), subparagraph (3) states the budget for 
the daily operation of the association must include "for each month in which 
expenses are estimated to be incurred, an itemized list of the expenses 
expected to be incurred during that month."  At Sun City Anthem, Las Vegas, 
we run a budget of about $8 million a year.  We write 250 to 300 checks a 
month, and were we to have to itemize all of those checks every month, it 
would cost an inordinate amount of money to no benefit.  
 
We review our books every month and all of our departments' operating 
expenses on a quarterly basis.  We do all of these things to make sure we are 
well managed.  This would be a terrible burden.  
 
Chair Segerblom: 
Do you subcategorize things like utilities, et cetera?  Is there a way that you 
could itemize without being specific for each check? 
 
Michael Dixon: 
We group things.  We have different operating departments like administrative, 
maintenance, fitness, and activities, and each of them has subcategories and a 
budget for various things they do.   
 
Chair Segerblom: 
Is it possible that this could be focused on categories, versus specifics? 
 
Michael Dixon: 
Of course, it is what we do now.   
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We are a large association, and there are a lot of large associations.  The 
impacts of Nevada Revised Statutes (NRS) Chapter 116 on large associations 
differ markedly from those with 100 or 200 homeowners.  I would like to 
strongly urge the Legislature to establish an ad hoc commission to look at the 
effects of NRS Chapter 116 on large associations over the next two years to try 
to streamline the enforcement and application of these laws without negatively 
impacting the interests of the members of an association.  
 
Gary Lein, Commission for Common-Interest Communities and Condominium 

Hotels, Department of Business and Industry: 
Mr. Buckley submitted a letter (Exhibit M), which has more detail on what I am 
going to cover.  Section 8, subsection 9 of Assembly Bill 108 states "cause to 
be prepared annually a financial audit performed by an independent certified 
public accountant of the records of the community manager pertaining to the 
common-interest community, which must be made available to the Division and 
the executive board."  Going back to Assembly Bill 311, we just talked about 
circumstances where some of the associations will qualify for the reviewed 
financial statement.  This section of A.B. 108 is now requiring a financial audit.  
I want to make sure we are clear that we are talking about an audit of the 
association and not of the manager or the management company.  It is clear 
that the two—the association and the manager—cannot comingle funds.  If 
there is a reference to an audit, it would be an audit of the association's books 
and records.  
 
Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I am in support of this bill, but I have a couple of specific comments that are 
included in the letter I wrote to you (Exhibit G).   
 
In section 4, "client" is defined as the executive board.  An executive board is 
not a legal entity, so that definition needs to be changed.  I would suggest 
"association."   
 
In sections 7 and 8, the drafters of the bill have incorporated a number of 
provisions that are in the regulations which the Commission adopts.  I would 
rather the language be in the regulations, but if it is not going to be, I have 
some more comments.  
 
I think Mr. Magrath's comments are correct, but we need to go further.  He 
made a comment about protecting individual employees of associations.  I 
would suggest that the law has to recognize the management contract 
relationship is generally between an association and a management company 
rather than an individual.  So Mr. Magrath's comments should also apply to 
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management companies: if the management company has insurance, the 
employee of the management company should not also have to have insurance.  
It does not make sense.   
 
Section 8, subsection 13, is something the Commission has been dealing with 
for a number of years: what associations may do with their funds.  I will provide 
the language that the Commission has recently adopted, which makes a little 
more sense than the language in the bill.  Subsection 15 puts responsibilities on 
the community managers that they cannot fulfill.  This subsection states that 
the community manager must "ensure that the executive board is aware of all 
legal requirements pursuant to the applicable laws and regulations."  They are 
not lawyers, they cannot be doing that.  They already have a duty to tell the 
board when something is outside of their expertise and to advise the board to 
get advice in areas of particular expertise.  So I suggest that subsection be 
deleted.   
 
Similarly, subsection 17 deals with the investment funds and states that the 
manager shall "develop written investment policies and procedures that are 
approved by the executive board."  That, again, is beyond the scope of what 
any of these managers are capable of or have the background to do. I have 
suggested language that parallels other language that says, "advise the 
executive board to engage qualified individuals to draft written investment 
policies."  We have to remember that these managers are not supposed to take 
actions outside of their expertise.  
 
Chair Segerblom: 
I thought we were just codifying the regulations in this bill.   
 
Michael Schulman: 
You are codifying, but you also added some.  The one regarding investment 
policies is new, and the one relating to deposit has already been revised by the 
Commission.   
 
Nick Anthony, Committee Counsel: 
The Commission has adopted those regulations, but they have not formally gone 
through the Legislative Commission yet.  Is that correct?  
 
Michael Schulman: 
I do not think the one regarding investment has ever appeared.  It is a temporary 
regulation that will expire in November, according to Mr. Lein.  
 
Chair Segerblom: 
Unless we make it into law.  
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Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
We discussed this at length in our last Commission meeting in Las Vegas and it 
is being considered as a temporary regulation, which I understand expires 
November 1 of this year.  
 
Robert Robey, Private Citizen, Las Vegas, Nevada: 
I am in favor of A.B. 108, and I would like to endorse everything Mr. Schulman 
said.  
 
I have one issue with section 1, subsection 1, paragraph (a), subparagraph (4). 
Really small associations, such as 18 units, have three-member boards.  If more 
than one member leaves town on vacation, there may not be two people around 
to sign checks.  
 
I also have a comment about separate insurance for community managers and 
the board.  If someone should be in litigation, I feel the community manager 
should have his own attorney, as well as the board.   
 
Chair Segerblom: 
Just so you know, if an insurance company sells a policy like that, they have to 
provide separate lawyers for each party, even if it is one policy.   
 
Robert Robey: 
If that is the law, then great.   
 
Michael Trudell, General Manager, Caughlin Ranch Homeowners Association, 

Reno, Nevada: 
I wanted to follow up on the comments made by Mr. Magrath and Mr. Lein.  
Section 8, subsection 9, states, "cause to be prepared annually a financial audit 
performed by an independent certified public accountant of the records of the 
community manager."  I am an employee of the Caughlin Ranch  
Homeowners Association, so the same language that Mr. Magrath had indicated 
before should also be used in this section.  
 
Chair Segerblom: 
So you are saying that a community manager is an employee and does not need 
to be audited?  
 
Michael Trudell: 
In my case, I am an employee of the homeowners’ association and not an 
employee of a management company.   
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Chair Segerblom: 
I understand that.  You are saying that you do not need to be audited because 
you are just an employee and the language, as it reads now, would require you 
to be audited?  
 
Michael Trudell: 
True, and the homeowners’ association is already being audited.  
 
Chair Segerblom: 
We will close the hearing on A.B. 108 and open the hearing on  
Assembly Bill 204.  
 
Assembly Bill 204:  Revises provisions relating to the priority of certain liens 

against units in common-interest communities. (BDR 10-920) 
 
Assemblywoman Ellen B. Spiegel, Clark County Assembly District No. 21: 
I wanted to give you a brief update on the surveys I was doing, speaking with 
community groups to find out about the impact this bill would have on them.  I 
have received responses that cover over 78,000 doors statewide, and I have 
not received a response from anyone who said this bill would not be beneficial 
to them.   
 
I am also here to present an amendment on behalf of Assembly Speaker Buckley 
(Exhibit N).  This amendment is designed to offer consumers and homeowners 
some additional protection by limiting the cost of collection associated with the 
fines.  The amendment adds a new section to Chapter 116 of Nevada Revised 
Statutes (NRS), designed to limit the collection fees for fines, penalties, or any 
past due obligation.  It starts at $50, if the outstanding balance is less than 
$200, and then there is a sliding scale based on the amount of the obligation, 
which maxes-out at $500.   
 
Chair Segerblom: 
Mr. Anthony, does this mirror Assemblyman Munford's bill? 
 
Nick Anthony, Committee Counsel: 
No, his impacts an existing section, this adds a new section to  
NRS Chapter 116.   
 
Chair Segerblom: 
His placed limitations on fines or penalties… 
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Nick Anthony, Committee Counsel: 
His bill limited the fees and the amount of interest that could be collected.  This 
bill limits the extra costs that may be incurred in collecting a past-due 
obligation.  
 
Assemblywoman Spiegel: 
For example, if a common-interest community association charges a fine, it is 
not paid, and there is a collection effort to go after the fine, in addition to 
seeking to collect the penalty for the violation, there would be interest and a 
collection fee.  This amendment would limit the collection fee.  My 
understanding is that Assemblyman Munford's bill limited what the penalty itself 
could be and the interest rate.  
 
This bill also encompasses regular assessments, what are called HOA dues.  
They are the general assessments that are due periodically to maintain the 
operating accounts and balances of the associations and to fund their reserve 
accounts.  
 
Chair Segerblom: 
After the last hearing on this bill, there were questions about whether your 
extension of the look-back for homeowners’ association (HOA) liens to two 
years would violate Federal Housing Administration (FHA) or Fannie Mae or 
Freddie Mac regulations.  Did you look into that? 
 
Assemblywoman Spiegel: 
I believe the bill said to the extent it was not an issue with federal law.  If that 
is not the case, I will put in another amendment if necessary.  
 
Chair Segerblom: 
Mr. Uffelman is here, so he will probably give us some language on that.  
 
Assemblywoman Spiegel: 
This is something that will help preserve communities.  
 
Chair Segerblom: 
I think the intent is fantastic.  
 
Assemblyman Kihuen: 
I want to commend you for bringing this bill.  Some of these issues came up on 
the first bill, so I am glad to see this bill.  
 
Chair Segerblom: 
Is there anyone here in support? 
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Neena Laxalt, Elko, Nevada, representing Nevada Association Services, Inc.,  

Las Vegas, Nevada: 
David Stone, the president of Nevada Association Services, and I have worked 
with Assemblywoman Spiegel, and we came up with a friendly amendment that 
we proposed in the original hearing (Exhibit O).  It puts in place a policy for 
collections for homeowners’ associations.  We believe that if homeowners’ 
associations actually have policies in place, then perhaps these collections 
would not take beyond six months.  
 
Chair Segerblom: 
So you are adding a subsection (c)?  Would that impact the amendment 
submitted by Speaker Buckley?  It seems like it is a different issue.  
 
Assemblywoman Spiegel: 
Ms. Laxalt's amendment requires common-interest communities to develop a 
collections policy and to provide that disclosure to the homeowners.  By doing 
that, it makes it more fair and transparent for everyone and offers additional 
consumer protection because the homeowners know what their obligations are 
and they understand the ramifications of their actions.  Conversely, it also helps 
the associations by clearly delineating in the policy the time frames of what 
would happen and when, which could accelerate the collection process and not 
have as large of a fiscal impact on the homeowners or the associations.  
 
Neena Laxalt: 
We just had a quick look at Speaker Buckley's amendment, and I am sure that 
my client would have some concerns.  We would be happy to speak with the 
Speaker about our concerns.   
 
Chair Segerblom: 
We will not be taking any action today on this bill.   
 
Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I support this bill because I think it is a good bill.  Also the Assemblywoman sits 
on one of my boards in Henderson, and this will be very beneficial.  I have two 
comments.  The amendment that has been offered by Speaker Buckley may 
conflict or may need to be resolved with NRS 116.31031, which already limits 
the collection cost in regard to fines.   
 
Chair Segerblom: 
The amendment deletes that section and replaces it.  
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Michael Schulman: 
Okay.  
 
I think Michael Buckley, the Chairman of the Commission, wrote to you to state 
that the FHA does not have rules against this particular type of statute.  They 
have concerns about it because it will affect them, but I do not think their loans 
are precluded because of it.  
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
One of the things that is good about extending the time frame from six months 
to two years would be that it would allow an association to slow the collections 
process down.  If a homeowner gets behind in his assessments and the 
association knows it has a two-year comfort level, it will allow the association 
to not race out and hire a lawyer and start the collection process.  
 
Assemblywoman Spiegel:  
I just needed to disclose that I am on the board of the Green Valley Ranch 
Community Association in Henderson, Nevada.  This bill will not affect my 
association any more or less than any other.  
 
Chair Segerblom: 
Is there anyone who would like to speak against the bill? 
 
Bill Uffelman, President and CEO, Nevada Bankers Association, Las Vegas, 

Nevada: 
When the bill was first heard in Committee, I submitted a document from the 
Summerlin North Homeowner Association (Exhibit P), which was amended to 
change the forbearance time from six months to three months.  I think that an 
aggressive collections policy by an association is the answer to the problem the 
Assemblywoman is trying to solve.   
 
The policy provides that the association can pursue on a contract theory as well 
as the normal course of foreclosure.  The policy also provides that the 
association can work out with the homeowner their failure to pay in a timely 
fashion. It is the collections policy that makes these things work.   
 
I am supportive of the amendment offered by Ms. Laxalt.  I would point out that 
while Assemblywoman Buckley's amendment strikes existing law and moves it 
to a new section, it increases the lowest level of cost to $50 and the second 
level to $75, whereas existing law provides for $20 and $50 in those two 
categories.  I am not sure where the reduction is, unless it is an overall 
reduction in cost.  
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The letter submitted (Exhibit Q) provided the policy of Fannie Mae, which will 
not buy a mortgage on a condominium with more than six months of past due 
assessments.  We took a small survey.  Other lenders, while they do not have 
established policies, said the bill if passed will have a negative impact on lending 
in Nevada.  Again, on behalf of the bankers, the answer to the problem the 
Assemblywoman is trying to address is an aggressive collection policy by the 
homeowners’ association.  
 
Chair Segerblom: 
Will Assemblywoman Spiegel's two-year provision prevent some federal 
mortgages or not?  
 
Bill Uffelman: 
It would certainly run afoul of Fannie Mae with regard to condominiums or 
attached dwellings.  They have specifically said they will not buy those kinds of 
mortgages for the secondary market.  
 
Chair Segerblom: 
Do you have any proposed language which would carve out Fannie Mae? 
 
Bill Uffelman: 
My proposed amendment would be to eliminate that section of the bill and 
change the two years back to six months.  I had understood that the 
Assemblywoman was going to exclude condominiums and attached dwellings 
from these provisions, which would be the kind of amendment you would want 
to include.  
 
Chair Segerblom: 
What percentage of mortgages are Fannie Mae?  Pretty high?  Would it also 
include Veterans Administration (VA) loans? 
 
Bill Uffelman: 
Yes, it is pretty high.  I did not ask a VA lender.  So you understand, the latter 
pages of the letter (Exhibit P) are the guidelines that that lender is publishing for 
the benefit of mortgage brokers and anyone who is making loans.   
 
Chair Segerblom: 
What percentage of homeowners’ associations are condominiums? 
 
Bill Uffelman: 
In Nevada, I do not know. 
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Assemblyman Hambrick: 
Not only do condominiums have their own HOAs, I also live in Summerlin North 
and there are condominiums within an HOA.  They can be members of other 
groups.  
 
Bill Uffelman: 
A condominium by its very nature would have to have a homeowners’ 
association because of the common areas within it.  So yes, there are a lot of 
condominium associations that are sub-associations of Summerlin, for example.  
There are a lot of properties in Summerlin that would be affected by this 
provision.  
 
Assemblywoman Spiegel: 
Condominiums represent about 20 percent of associations.  I am willing to go 
through any language or any proposed amendment from Mr. Uffelman.  
 
Chair Segerblom: 
It sounds like it would be worth it.  Would you be willing to do that  
Mr. Uffelman? 
 
Bill Uffelman: 
I would be happy to give her language on that, but we would still be opposed to 
the bill.  
 
Erin McMullen, representing Bank of America, Las Vegas, Nevada: 
We just want to go on record in opposition to this bill because we believe that it 
penalizes banks for trying to work with individuals and not foreclosing sooner.  
 
Assemblywoman Spiegel: 
I think this would be an important bill in terms of what it means for our values 
and our state's real estate values and what it means to our homeowners and 
our communities.  I would like to see our communities being kept strong.  I am 
willing to work with everyone because I think this bill is important.  
 
Chair Segerblom: 
I will close the hearing on A.B. 204.  We will take a short recess.  
 
I will open the hearing on Assembly Bill 207.  
 
Assembly Bill 207:  Makes various changes concerning common-interest 

communities. (BDR 10-694) 
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Assemblyman John C. Carpenter, Assembly District No. 33: 
This bill would basically take agricultural… 
 
Chair Segerblom: 
As I recall this, there are something like 7,000 lots in Spring Creek and a $1 a 
lot assessment? 
 
Assemblyman Carpenter: 
There are about 5,500 lots at a $3 assessment.  
 
Chair Segerblom: 
So we are talking about $15,000 a year?  I move that we recommend your bill.  
 
There is an amendment which states something like 20 units or fewer in a 
county that is 45,000 or less.   
 
Assemblyman Carpenter: 
There was an amendment (Exhibit R) which applies to some really small 
associations.  
 
Chair Segerblom: 
These are the agricultural ones where they have the pond for watering livestock 
and horses?  
 
Assemblyman Carpenter: 
The amendment would exempt those really small associations, which may only 
have a road and a few culverts, from having to hire a reserve specialist.  They 
could hire another professional like an engineer or building inspector, because 
reserve specialists cost a lot of money.  
 
Chair Segerblom: 
Is there anyone here to speak in favor?  [One person indicated they were in 
favor.]  Is there anyone opposed to the bill?  [There were none.]  Are we agreed 
that we are going to recommend this bill as amended?  
 

ASSEMBLYMAN KIHUEN MOVED TO RECOMMEND  
ASSEMBLY BILL 207 AS AMENDED TO THE FULL COMMITTEE. 
 
ASSEMBLYMAN HAMBRICK SECONDED THE MOTION.  
 
THE MOTION PASSED UNANIMOUSLY. 
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Gary Lein, Accountant Representative, Commission for Common-Interest 

Communities and Condominium Hotels, Las Vegas, Nevada: 
We would like a point of clarification here in Las Vegas about A.B. 207.  There 
will be an amendment to exempt associations of 20 units or less from Nevada 
Revised Statutes (NRS) Chapter 116? 
 
Nick Anthony, Committee Counsel: 
The motion was to refer A.B. 207 back to the full committee as an Amend and 
Do Pass with an amendment to NRS 116.31152 which would exempt 
associations that contain 20 units or less. 
 
Chair Segerblom: 
My understanding is that those are small agricultural cooperatives.   
 
I will open the hearing on Assembly Bill 251.  
 
Assembly Bill 251: Revises provisions relating to common-interest communities. 

(BDR 10-555) 
 
Assemblyman Mark A. Manendo, Clark County Assembly District No. 18: 
We originally heard Assembly Bill 251 on March 18, 2009.  At that time one of 
my constituents was going to testify, and I would like to submit her testimony 
into the record (Exhibit S).  It applies to the second portion of the bill.   
 
We do not have any opposition on this bill.  What I hear from many 
homeowners’ associations (HOAs), including the one I live in, is that if there are 
elections of officers for the board that are unopposed, the HOAs would not 
have to send out ballots to save on printing, postage, and labor.  Regarding the 
requirements in statute about notice for vacancies on the board and/or that 
current board members are up for reelection, so people can run if they choose:  
none of these requirements are deleted.   
 
This only applies if one is running for a position and is the only candidate; then 
the HOA does not have to go through the expense of sending out ballots.  
 
There is a letter in support from Michael Buckley, Chairman of the Commission 
for Common-Interest Communities and Condominium Hotels (Exhibit T) and 
there is a proposed amendment from the Olympia Group (Exhibit U) which helps 
clarify.   
 
Chair Segerblom: 
It clarifies this election issue? 
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Assemblyman Manendo: 
Basically section 1, subsection 8, says, "incumbent member," but say that no 
incumbent is running.  
 
Chair Segerblom: 
So it is just if the seat is unopposed?   
 
Assemblyman Manendo: 
The amendment says, "Notwithstanding any provision in this section, no 
election is required if a candidate is running unopposed."  I am okay with the 
amendment because that was the original intent.  
 
Legal will need to review it and work it into the bill, but at least you know the 
intent.  
 
The second issue came from my constituent, Marion Ainsworth, who on the day 
of the original hearing was in the wrong HOA hearing in Las Vegas.  The Senate 
was hearing similar bills that same day.  She is an onsite manager where she 
lives.  She was hospitalized and out of work for a while, during which time her 
license expired.  She has no problem with renewing her license and taking the 
test again, but current statute says that she needs two years of supervision, 
which is kind of unfair for someone who already has been licensed, passed 
courses, and done what is necessary for her training.   
 
As an attorney, Assemblyman Segerblom, if your license lapsed, I do not think 
you would have to have two years of supervision to be reinstated.  The fee and 
the continuing education requirements would remain.  
 
Garrett Gordon, representing Olympia Group, Reno, Nevada: 
Assemblyman Manendo did a good job of explaining our amendment.  It is just 
to clarify that any candidate who is running unopposed would not need an 
election.  
 
Chair Segerblom: 
Do you have any issue with the second part of the bill? 
 
Garrett Gordon:  
No.  
 
Marilyn Brainard, Commissioner, Commission for Common-Interest Communities 

and Condominium Hotels, Department of Business and Industry: 
I will speak only for myself since the Commission has not discussed removing 
the word "incumbent."  I am totally in favor of the bill and I have tried to do 
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what this bill is doing ever since I was appointed to the Commission in 2006.  It 
will save associations a lot of money in these very tight times.  
 
We will defer to the Real Estate Division licensing personnel about the second 
part of the bill.  If you have not received anything, I would assume—realizing 
that it is dangerous to assume—they are not opposed.  
 
Michael Schulman, Las Vegas, Nevada, representing various homeowners’ 

associations throughout Nevada: 
I support both sections of this bill, wholeheartedly.  I have not had a chance to 
see the amendment from the Olympia Group.  I have suggested in my letter 
(Exhibit G) that the language needs to be tied to the number of open positions.  
If the number of candidates does not exceed the number of positions, the 
board, by acclamation, may state that it is the board as of the date the election 
would have occurred.  But it can only take that action once the nomination 
process is closed.   
 
On the second issue, I teach classes for managers in Las Vegas, and I think 
there is a shortage of good managers, so anything you can do to make it easier 
for someone to return, who is already qualified, would be terrific.  
 
Chair Segerblom: 
I was not clear on the first issue how you differ from what  
Assemblyman Manendo wants to do?  
 
Michael Schulman: 
I caught the same issue that Olympia Group did on the use of the word 
"incumbent," but I do not think it should be written in the singular or about 
incumbents.  The language should be written to state "if at the end of the 
nomination process, the number of candidates equals or is less than the number 
of seats open, it should be done by acclamation."  There has to be an actual 
process, and it needs to be spelled out.   
 
Nick Anthony, Committee Counsel: 
I had the same concerns when I was looking at it.  We just need to spell out 
some kind of process, if candidates are unopposed, how they would take the 
seats.  
 
Jonathan Friedrich, Private Citizen, Las Vegas, Nevada: 
I support both parts of the bill.  There is no language that addresses a write-in 
candidate.   
 
Maybe it should be allowed.  
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Chair Segerblom: 
It would defeat the purpose because the HOA would have to mail out a blank 
ballot asking if anyone wanted to write-in a candidate.  
 
Michael Schulman: 
There is already a requirement in the law that candidates fill out a nomination 
disclosure, to say if they are in good standing and whether they have any 
conflicts of interest.  It would be impossible for write-in candidates to disclose 
that to anyone, which is why at the end of the nomination process it is 
generally assumed that no one else can be nominated, write-in or otherwise. 
 
Jonathan Freidrich: 
I withdraw my comment. 
 
Carole MacDonald, Cottonwoods Homeowners Association, Pahrump, Nevada: 
We put on the nomination ballot that there are no write-in candidates.  Thank 
you for saving the associations money.  
 
John Radocha, Private Citizen, Las Vegas, Nevada: 
My concern is if you are in a dispute with the board after a fine has been 
applied, and they allow you to fill out the candidate paperwork but then decide 
they are going to take your vote away from you.  I would like it more defined 
about disputed fines, selective enforcement, and retaliation.   
 
Chair Segerblom: 
We are going to discuss retaliation in regard to Assembly Bill 350.   
 
John Radocha: 
What about signs?  If you are going to run for the board, or there is an item on 
the agenda, can you put a sign in your front yard or in the common area?  That 
is what the boards do, they want you to dot every I and cross every T.  
 
Assemblyman Manendo: 
Under Nevada Revised Statutes (NRS) Chapter 116, signs are permitted in 
HOAs for political purposes, but I do not know if it is limited to just candidates 
for public office or ballot questions.  
 
Bill Magrath, President, Caughlin Ranch Homeowners Association, Reno, 

Nevada: 
Current law allows any member of an association to post a sign, not to exceed 
24 inches by 36 inches, for any candidate or any position or any issue.  So, in 
theory, you could post one for an initiative petition, running for a homeowners’ 
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association, or anything else.  It can only be posted on a piece of property you 
exclusively control, so it cannot be posted in a common area.   
 
John Radocha: 
The board has the advantage because they can use the United States Postal 
Service to put out their message, so how does the homeowner get their 
message out if they are so restricted?   
 
Chair Segerblom: 
You walk door to door.  We will look into that.  Is there anyone else to speak on 
A.B. 251?  [There were none.]  
 

CHAIR SEGERBLOM MOVED TO RECOMMEND ASSEMBLY  
BILL 251 TO THE FULL COMMITTEE WITH THE CHANGES MADE 
BY NICK ANTHONY, COMMITTEE COUNSEL.  
 
ASSEMBLYMAN HAMBRICK SECONDED THE MOTION.  
 
THE MOTION PASSED UNANIMOUSLY.  
 

We will have a short second meeting next week to bring a couple of these 
issues back that we have asked people to work on.  Then it will go to full 
Committee the following week.   
 
We are adjourned [at 4:47 p.m.] 
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The Commission for Common-Interest Communities and Condominium Hotels (the 
Commission) met on March 201

h to discuss proposed legislation affecting the Commission, the Real 
Estate Division and the Ombudsman, including Assembly Bill 350. At its meeting, the Commission 
adopted the follo\ving comments and responses to AB 350, which we respectfully forward to you for 
your consideration. 

Section 1 [NRS 116.2117]. The Commission opposes the requirement in Section I that 85% of 
the unit owners are required to amend the declaration. This Section, together with Section 21, would 
also repeal NRS 116.21175. enacted in 2005, setting out a procedure for seeking confinnation from the 
District Court of an amendment to the declaration approved by a majority of the unit owners. The 
Commission supported the enactment of NRS 116.21175 in 2005, which derives from a similar 
procedure in California and provides for a court-supervised approval of an amendment which an 
association may not otherwise be able to obtain because of documentation requiring supermajority 
approvals of amendments. This provision of NRS has been particularly effective in correcting 
declarations which are defective for one reason or another and which by their terms may not be amended 
without the approval of a supermajority. The Commission believes that if a majority of the unit owners 
wish to amend their declaration, the will of the majority should prevail, as it does in most other facets of 
our democratic society. The Commission has not been advised of any abuses under NRS 116.21175 and 
believes that the protections afforded by judicial supervision of this amendment process adequately 
protect the interests of all homeowners. 
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The proposal in Subsection 1 of Section 1 to increase the percentage of owners who must 
approve amendments from a majority to 85% would effectively mean that a small group, 15% of the 
homeowners, could effectively thwart the desires of a majority of the homeowners. In the Commission's 
experience, amending the declaration is a difficult and time-consuming process under existing law and is 
not undertaken lightly. We see no reason for Nevada to change existing law. 

Section 2 [NRS 116.31 02]. No comment, conforming change. 

Section 3 [NRS 116.3103]. The Commission opposes Section 3 of the Bill. While we believe 
that the amendment is well-intentioned, we also believe that the standard proposed to be imposed on 
board members of acting "in good faith and in the honest belief' is too subjective. Good faith and 
honest belief describe the personal mindset of a board member such that it would be difficult for the 
Division to prove and for the Commission to find that a person had an improper belief at the time his or 
her actions were undertaken. Under existing law, members of the board of directors may defend their 
decisions based on the business judgment rule. The business judgment rule is well-documented in 
reported court cases and presents a well-accepted and more objective method of defending decisions 
made by board members. 

Section 4 [NRS 116.31031). The Commission supports the amendment in Section 4 which 
prohibits fines from bearing interest. 

Section 5 [NRS 116.31 034]. The Commission opposes Section 5 which imposes term limits on 
board members in common-interest communities of more than 50 units. As the Commission is often 
made aware, board members are volunteers elected by their fellow homeowners. We often hear of 
associations in which it is difficult to find board members to run for office, as well as associations \Vith 
excellent board members who the homeowners wish to maintain in office. Accordingly, the 
Commission opposes term limits for board members. The Commission believes that imposing broad, 
general rules such as this amendment reflect a one-size-fits-all approach that does not make sense in 
light of the great diversity and types of common-interest communities throughout the state. 

Section 6 [NRS 116.31 08); Section 7 [NRS 116.31 083]; Section 8 [NRS 116.31085]. These 
three sections propose: (a) that associations provide copies of the minutes in electric or paper format at 
no charge to a unit's O\vner; (b) that each unit owner be entitled to speak a minimum of five minutes on 
each agenda item; and (c) require that written comments received 24 hours before the meeting be read 
into the record in their entirety. As a general comment, the reason the Commission opposes these 
proposals is that they impose a financial burden on the association, that is, all other homeov.ners not 
making requests of the documents. Pem1itting every unit owner to speak for five minutes on every 
agenda item creates a potential for abuse by homeowners. Even greater problems are created by the 
proposal in this Bill to require that \Witten remarks received by the association more than 24 hours in 
advance of the meeting be read into the record before any voter action is taken. As mentioned above, 
the Commission is aware that board members are volunteers elected by their fellow homeowners to 
govern the association, through a democratic process. The Commission supports the exercise by 
directors of their discretion under statutory limitations and believes that changes such as these will 
discourage involvement by homeowners in their self-governance by turning association meetings into 
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unproductive and unnecessarily long occasions for personal campaigns, Once again, the Commission is 
concerned that these proposals adopt a one-size-tits-all approach toward common-interest communities, 
notwithstanding the great diversity of those communities throughout the state. 

Section 9 [NRS 116.3115]. The Commission opposes Section 9, which contains a number of 
proposals. First, the Commission opposes the proposal in Subsection 3, which would limit interest on 
assessments to 5% for assessments after they have been unpaid for 60 days or more. Associations pay 
their expenses from assessments charged to homeowners based on a budget approved pursuant to NRS 
Chapter 116. Associations have bills which, if unpaid, bear interest and are subject to late charges. 
Homeowners are aware of the amounts due and payable as assessments. The Commission sees no 
reason why the association should be placed on a less-than-equal footing with other creditors of the 
homeowner. When homeowners do not pay their assessments, homeowners who do pay their 
assessments must bear the burden for those delinquencies. 

The proposal in Subsection l 0 to define when and how a special assessment may be levied is 
problematical in two respects. First it proposes to define when an association may levy a special 
assessment. Once again, the Commission believes that the management of each association should be 
left in the hands of its board of directors and. in this case, the homeowners who approve the assessment. 
Secondly, once again by requiring a supermajority approval of a special assessment this proposal is once 
again creating a one-size-fits-all rule to all association. 

The proposal in Subsection 11 of Section 9 to require specific installment payments once again 
attempts to usurp the authority of the executive board establishing a payment plan. It stands to reason 
that a board of directors which adopts a special assessment will not adopt a payment schedule which 
homeowners (including board members themselves) can't pay. Once again the proposal is an attempt to 
legislate a matter which should be within the control of the board of directors governing each 
association. 

The proposal in Subsection 12 of Section 9 once again is objectionable by limiting the amount of 
interest payable on assessments. As mentioned above, the Commission believes that the association 
should be in a position to require that homeowners who fail to pay assessments should pay interest on 
those assessments if so required by the declaration. 

While the Commission does not object to the requirement that a homeowner receive a statement 
for an assessment, we do object to the proposal in Subsection 13 which would result in the association's 
forfeiture of its right to any interest should an association inadvertently fail to mail the statement as 
required by this provision. 

Section 1 0 [NR.S 116.31151]. The Commission believes that the proposals in Section l 0 are 
unnecessary. The first proposed change in Subsection 1 would require the association to deliver the 
financial statement and audit to every member rather than simply delivering those documents to a 
homeowner who requests the same, as is presently the case. The result would be expensive to 
associations. The Commission does not believe that imposing a general rule on all associations, which 
will cost associations greater expenditures, makes sense in these times, particularly when the documents 
are already available upon request. We note also that the budget, which looks forward to the next fiscal 
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year, is to be accompanied by a financial statement and an audit (presumably if available), both of which 
relate to the prior fiscal year and may be significantly misleading in light of the upcoming year. The 
changes in Subsection 2 are. for the most part. conforming to the change in Subsection 1. 

While the Commission believes that the language in Subsection 2(a) regarding the location of the 
budgets available for revie\'·J under existing Jaw needs some work, we believe that the proposed language 
in this Bill is not workable. To begin with, many common-interest communities are planned 
communities in which there is no designated common area or association business office. That is, many 
common-interest communities have common elements consisting simply of streets or mini parks or 
other similar subdivision-type improvements. Perhaps more importantly, the Commission supports the 
ability of associations and community managers to "go paperless" provided the documents can 
otherwise be made available to the homeowner in a reasonably convenient way. 

Finally. the proposal in Subsection 3 of Section 10 requiring the executive board to provide "full 
disclosure" and "allow comments" by unit owners is covered under the existing laws in NRS 116 dealing 
with meetings of the association. Accordingly, the Commission believes that this proposed change is 
unnecessary and cannot support it. 

Section 11 [NRS 116.3116]. Section 11, together with the repealed sections referred to in 
Section 21 of the Bill, eliminate the trustee's sale rights for association assessments. Very simply these 
proposals would effectively prevent the viability and continued health of all associations in the State. 
While the Commission is not an expert in the financing of units in common-interest communities, the 
Commission suspects that the elimination of lien foreclosure rights may very well make obtaining a 
home loan for a unit in a common-interest community in Nevada no longer available. This is a serious 
defect in this Bill. In this regard, I note that in the state ofNevada, according to records prepared by the 
Real Estate Division, ben.veen the period July 1. 2008 to December 31, 2008, the Ombudsman's office 
received 543 notices of sales for assessment liens and 18 liens were foreclosed. We believe that this 
proposal in this Bill is a very bad idea and seems unwarranted in light ofthe numberofpeople affected. 

Section 12 [NRS 116.31175]. The Conunission has no objection, in Section 12, to making 
available a copy of the contract between the association and its attorney available to homeowners. The 
Commission does, however, object to providing draft documents, legal opinions and certain 
correspondence to homeowners. In particular, legal opinions may reflect attorney-client work product 
and subject to the attorney-client privilege, which would be lost if made available to individuals other 
than the client (in this case, the board of directors). Likew·ise. draft documents may reflect negotiating 
positions and/or documents which have not been approved by the board of directors. Accordingly, the 
Commission opposes making these documents available to all homeowners upon request. As mentioned 
above, the proposal in Subsection 5 of Section 12 to require that the association (i.e., all homeowners) 
bear the costs for any individual's search through association records imposes an unnecessary burden on 
the association and those homeowners not seeking the requested information. Therefore the 
Commission opposes this change. 

Finally. the proposal in Subsection I to require that books, records and other papers be made 
available at the business office of the association or a common area within the common-interest 
community is objectionable for the simple reason that such an office or such a common area may not 
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exist within the community. As mentioned above, the Commission supports the promotion of paperless 
records to the extent the same may be conveniently available to homeowners. 

Section 13 [NRS 116.41 02] and Section 14 [NRS 116.41 05]. Both of these provisions require 
that a presentation be made available to a purchaser, either by the declarant or the association, in person 
or through the use of multi-media technology, containing a description of and summary of the governing 
documents. We see t\vo principal problems with these proposals. First, creating a summary of the 
governing documents will simply be another set of media made available to a purchaser, which may or 
may not be helpful. Given that prospective purchasers may have different concerns (for example, pets, 
landscaping requirements, architectural controls, parking, etc.), creating a summary may or may not 
focus on the concerns of the particular purchaser and. in some respects, may be misleading if the 
summary neglects to address a particular concern of the purchaser. The Commission and the Real Estate 
Division believe that homeowners purchasing units in common-interest communities should act on an 
informed basis and should not rely on summaries of important documents prepared by third parties. The 
requirement in Subsection 15 is objectionable for the further reason that the presentation and summary 
are to be prepared at the expense of the association. Once again, these are trying economic times for 
associations and imposing additional obligations on associations which will result in greater cost to the 
association and to the homeowners are to be avoided. 

Section 16 [NRS 116.41095]. Conforming change, no comment. 

Section 17 [NRS 116.745]. Section 17 expands the jurisdiction of the Commission by making 
any violation of the governing documents subject to the jurisdiction of the Commission. The 
Commission supports alternative dispute resolution and mediation among homeowners and associations 
concerning governing document disputes. The present procedures and focus of the Commission's 
jurisdiction deal with violations of law which are important enough to demand the services of the 
Attorney General to bring a case before the Commission. The Commission believes that these resources 
should not be devoted to resolving disputes regarding the governing documents. Accordingly, the 
Commission opposes Section 17. 

Section 18 [NRS 116.785]. The Commission opposes Section 18 for a number of reasons. First, 
the language in Subsection I (c) seems unnecessary. At present, the existing language permits the 
association to impose an administrative fine of not more than $1.000 for each violation against any 
person. New language in Subsection (c) creates different categories of persons who may be fined and 
amounts relating to those amounts to be fined. The Commission believes that the existing statutory 
language in Subsection (c) is sufficient. Secondly, the language in Subsections 4 and 5 of Section 18 
indicate a misunderstanding of procedures before the Commission. Procedures before the Commission 
involve the presentation of the case by the Attorney General's office on behalf of the Real Estate 
Division. Accordingly. attorney's fees awarded by the Commission following a hearing and the finding 
of a violation represent a reimbursement to the State of Nevada for attorney's fees charged by the 
Attorney General's office and not by a private attorney. Even should the Commission's jurisdiction 
expand to violations of the governing documents, which the Commission opposes, the procedures set 
forth in the Statutes and in the Regulations outline a procedure in which the Attorney General is the 
prosecuting party. Accordingly, the award of attorney's fees to a private attorney does not come into 
play. For these reasons. the Commission opposes Section 18. 
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Section 19 [NRS 278A.170). Conforming change, no comment. 

Section 20 (NRS 649.020]. The Commission supports legislation previously passed in the state, 
whereby persons who attempt to foreclose association liens be licensed as collection agencies. While 
this may be a conforming change in this Section 20, the Commission does not support this change to 
existing law. 

Thank you for your consideration of the Commission's comments on AB 350. The Commission 
would be happy to participate in any working group or otherwise offering suggested language on any of 
the items mentioned above. Should you have any questions, comments or concerns regarding the above 
letter, please don't hesitate to contact the undersigned or any member of the Commission. 

MEB!bmc 

Very truly yours, 

"/lt;ckeL £ ~tv -'d ~ 
Michael E Buckley 
Chair of the Commission for Common-Interest 
Communities and Condominium Hotels 

cc: Chaim1an Bernie Anderson (via e-mail banderson@asm.state.nv.us) 
John Hambrick (via e-mail jhambrick@asm.state.nv.us) 
Gail Anderson (via e-mail gjanderson@red.state.nv.us) 
Joann Gierer (via e-mail jegierer@,red.state.nv.us) 
Bruce Alitt (via e-mail balittriV.red.stale.nv.us) 
Teralyn Thompson (via e-mail tlthompson@.red.state.nv.us) 
Common Interest Communities Subcommittee, 

Real Property Section (via e-mail) 
Garrett Gordon, Esq. (via e-mail ggordon@lrlaw.com) 
Je1mifer Lazovich, Esq. (via e-mail jlazovich@,kkbrf.com) 
Michael Trudell (via e-mail cawzhlinranch@sbcglobal.net) 
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ADOPTED REGULATION OF THE 

COMMISSION FOR COMMON-INTEREST 

COMMUNITIES AND CONDOMINIUM HOTELS 

LCB File No. R199-09 

Effective May 5, 2011 

EXPLANATION – Matter in italics is new; matter in brackets [omitted material] is material to be omitted. 

 

AUTHORITY: §1, NRS 116.310313. 
 

A REGULATION relating to common-interest communities; establishing provisions concerning 
fees charged by an association or a person acting on behalf of an association to cover 
the costs of collecting a past due obligation of a unit’s owner; and providing other 
matters properly relating thereto. 

 

 Section 1.  Chapter 116 of NAC is hereby amended by adding thereto a new section to read 

as follows: 

 1.  Except as otherwise provided in subsection 5, to cover the costs of collecting any past 

due obligation of a unit’s owner, an association or a person acting on behalf of an association 

to collect a past due obligation of a unit’s owner may not charge the unit’s owner fees in 

connection with a notice of delinquent assessment pursuant to paragraph (a) of subsection 1 

of NRS 116.31162 which exceed a total of $1,950, plus the costs and fees described in 

subsections 3 and 4. 

 2.  An association or a person acting on behalf of an association to collect a past due 

obligation of a unit’s owner may not charge the unit’s owner fees in connection with a notice 

of delinquent assessment pursuant to paragraph (a) of subsection 1 of NRS 116.31162 which 

exceed the following amounts: 
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(a) Demand or intent to lien letter .......................................................................................$150

(b) Notice of delinquent assessment lien ...............................................................................325

(c) Intent to notice of default letter ..........................................................................................90

(d) Notice of default ................................................................................................................400

(e) Intent to notice of sale letter ...............................................................................................90

(f) Notice of sale ......................................................................................................................275

(g) Intent to conduct foreclosure sale ......................................................................................25

(h) Conduct foreclosure sale ..................................................................................................125

(i) Prepare and record transfer deed ......................................................................................125

(j) Payment plan agreement - One-time set-up fee ..................................................................30

(k) Payment plan breach letter .................................................................................................25

(l) Release of notice of delinquent assessment lien .................................................................30

(m) Notice of rescission fee ......................................................................................................30

(n) Bankruptcy package preparation and monitoring ..........................................................100

(o) Mailing fee per piece for demand or intent to lien letter, notice of 

delinquent assessment lien, notice of default and notice of sale ....................................................2

(p) Insufficient funds fee ..........................................................................................................20

(q) Escrow payoff demand fee ................................................................................................150

(r) Substitution of agent document fee ....................................................................................25

(s) Postponement fee .................................................................................................................75

(t) Foreclosure fee ..................................................................................................................150

 3.  If, in connection with an activity described in subsection 2, any costs are charged to an 

association or a person acting on behalf of an association to collect a past due obligation by a 
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person who is not an officer, director, agent or affiliate of the community manager of the 

association or of an agent of the association, including, without limitation, the cost of a 

trustee’s sale guarantee and other title costs, recording costs, posting and publishing costs, 

sale costs, mailing costs, express delivery costs and skip trace fees, the association or person 

acting on behalf of an association may recover from the unit’s owner the actual costs incurred 

without any increase or markup. 

 4.  If an association or a person acting on behalf of an association is attempting to collect 

a past due obligation from a unit’s owner, the association or person acting on behalf of an 

association may recover from the unit’s owner: 

 (a) Reasonable management company fees which may not exceed a total of $200; and 

 (b) Reasonable attorney’s fees and actual costs, without any increase or markup, incurred 

by the association for any legal services which do not include an activity described in 

subsection 2. 

 5.  If an association or a person acting on behalf of an association to collect a past due 

obligation of a unit’s owner is engaging in the activities set forth in NRS 116.31162 to 

116.31168, inclusive, with respect to more than 25 units owned by the same unit’s owner, the 

association or person acting on behalf of an association may not charge the unit’s owner fees 

to cover the costs of collecting a past due obligation which exceed a total of $1,950 multiplied 

by the number of units for which such activities are occurring, as reduced by an amount set 

forth in a resolution adopted by the executive board, plus the costs and fees described in 

subsections 3 and 4. 

 6.  For a one-time period of 15 business days immediately following a request for a payoff 

amount from the unit’s owner or his or her agent, no fee to cover the cost of collecting a past 
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due obligation may be charged to the unit’s owner, except for the fee described in paragraph 

(q) of subsection 2 and any other fee to cover any cost of collecting a past due obligation 

which is imposed because of an action required by statute to be taken within that 15-day 

period. 

 7.  As used in this section, “affiliate of the community manager of the association or of an 

agent of the association” means any person who controls, is controlled by or is under common 

control with a community manager or such agent. For the purposes of this subsection: 

 (a) A person “controls” a community manager or agent if the person: 

  (1) Is a general partner, officer, director or employer of the community manager or 

agent; 

  (2) Directly or indirectly or acting in concert with one or more other persons, or 

through one or more subsidiaries, owns, controls, holds with power to vote or holds proxies 

representing, more than 20 percent of the voting interest in the community manager or agent; 

  (3) Controls in any manner the election of a majority of the directors of the community 

manager or agent; or 

  (4) Has contributed more than 20 percent of the capital of the community manager or 

its agent. 

 (b) A person “is controlled by” a community manager or agent if the community manager 

or agent: 

  (1) Is a general partner, officer, director or employer of the person; 

  (2) Directly or indirectly or acting in concert with one or more other persons, or 

through one or more subsidiaries, owns, controls, holds with power to vote or holds proxies 

representing, more than 20 percent of the voting interest in the person; 
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  (3) Controls in any manner the election of a majority of the directors of the person; or 

  (4) Has contributed more than 20 percent of the capital of the person. 

 (c) Control does not exist if the powers described in this subsection are held solely as 

security for an obligation and are not exercised. 
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LEGISLATIVE REVIEW OF ADOPTED REGULATIONS AS REQUIRED 
BY ADMINISTRATIVE PROCEDURES ACT, NRS 233B.066 

LCB FILE NO. R199-09 
 

The following statement is submitted for adopted amendments to Nevada Administrative 
Code (NAC) 116. 

 
1. A description of how public comment was solicited, a summary of public response, 
and an explanation how other interested persons may obtain a copy of the summary. 
 

Notice of the proposed regulation was posted on the Real Estate Division website, at each 
State library and in various other public locations where both the public and other 
interested persons would have access to that information.  
 
The Division conducted two public workshops and an adoption hearing, all of which 
were video conferenced to Las Vegas and Carson City.   Public comment was solicited at 
each workshop and at the adoption hearing.   
 
Number of persons who attended: 

 
 CC LV  
 
Attended Adoption:   12/07/10   7  25 
Submitted written comments   0     0 
 
Attended Workshop:  07/08/10                3  20 
Submitted written comments:                   0     7 
 
Attended Workshop:  03/24/10             15  86 
Submitted written comments:   0    6 

 
2. A description of how comment was solicited from affected businesses, a summary of 
their response, and an explanation how other interested persons may obtain a copy of the 
summary. 
 

The public was invited to comment at each public workshop and hearing or in writing.  
Additionally, since March 2005 through December 7, 2010, the Commission has had a 
standing agenda item each meeting to discuss and review Chapters 116, 116A and 116B 
of NAC in order to make recommendations for proposed changes, additions, and 
deletions. At each public meeting, the Commission has considered possible changes to 
the Nevada Administrative Code for Chapters 116, 116A and 116B and solicited public 
comment, to discuss and formulate their proposals for changes.   
 
Interested persons were instructed that they could obtain copies of comment summaries 
by contacting Joanne Gierer, Legal Administrative Officer, at 702-486-4036.  
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Minutes of the Commission’s meetings are available on the Division website and by 
contacting Joanne Gierer, Legal Administrative Officer, at 702-486-4036. 

 
3. If the regulation was adopted without changing any part of the proposed regulation, 
a summary of the reasons for adopting the regulation without change. 

 
There were changes made to the regulation based upon public comment made at the two 
workshops and at the December 7, 2010 Adoption Hearing.    

 
4. The estimated economic effect of the adopted regulation on the business which it is 
to regulate and on the public.  These must be stated separately, and each case must include: 
 

Business which it is to regulate: 
(a) Both adverse and beneficial effects:  

R199-09 is a result stemming from the passage of AB350, during the 2009 
Legislative Session.  The intent of this regulation is to authorize an association to 
charge reasonable fees for costs associated with collecting any past due 
obligation.  
 

(b)  Both immediate and long-term effects. 
            Same as in (a). 

 
5.         Public: 

(a)      Both adverse and beneficial effects:  
           Revises provisions relating to costs of collection on certain past due assessments. 

 
 (b)      Both immediate and long-term effects: 
    Same as in (a).    

 
6. The estimated cost to the agency for enforcement of the adopted regulation.  

 
The agency currently has the appropriate number of staff to enforce this regulation at no 
additional cost. 

 
7. A description of any regulations of other state or government agencies which the 
proposed regulation overlaps or duplicates and a statement explaining why the duplication 
or overlapping is necessary.  If the regulation overlaps or duplicates a federal regulation, 
the name of the regulating federal agency. 
 

None.  
 
8. If the regulation includes provisions, which are more stringent than a federal 
regulation which regulates the same activity, a summary of such provisions. 

 
None. 
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9. If the regulation provides a new fee or increases an existing fee, the total annual 
amount the agency expects to collect and the manner in which the money will be used. 
 

There are no new fees or increases in existing fees to the Real Estate Division. 
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LCB FILE No. R199-09 
 
March 24, 2010 
 
Sawyer Building 
555 E. Washington, Suite 4412 
Las Vegas, NV 89101 
 
Video conferenced to: 
 
Legislative Building 
401 S. Carson St. 
Room 2134 
Carson City, NV 89701 
 
Commissioners present in Las Vegas:   Michael Buckley, Favil West, Randy Watkins, Jeannie 
Redinger, Donna Toussaint and Gary Lein 
 
Commissioners present in Carson City:  Marilyn Brainard.  Also present:   Commission Counsel, 
Senior Deputy Attorney General, Deonne Contine. 
 
Las Vegas Staff:   Joanne Gierer, Teralyn Thompson, Sonya Meriweather, Susan Clark, Bruce 
Alitt, Nick Haley, Lindsey Waite, Doug Garrin, Ingrid Trillo and Vicky Broadbent. 
 
Division Counsel, Senior Deputy Attorney General, Nancy Savage. 
 
Carson City Staff:   Christopher Cooke. 
 
 
Chairman Buckley conducted the workshop.    
 
Start time:  10:26 a.m. 
 
Section 1:  No comment. 
 
Sec. 2:        Las Vegas:  Senator Richard Bryan stated that he is here to give testimony on this   

regulation because he felt it would be helpful to discuss the fees and put them in 
some kind of context and the steps taken.  Collection fees might not be in the best 
interest or benefit a homeowner who is in default and that some of  the fees are not 
reasonable.  There is also a loophole that he would like point out to the Commission.  
If the fees are adopted as proposed, it would be possible for a collection agency to 
create another fee identified as something beyond the scope of what you’re adopting 
and that would not be included in the scope of what you are contemplating within 
this regulation.  Senator Bryan stated that he feels that there should be a cap on the 
fees.  
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 Las Vegas: Anita McFarland discussed what are reasonable collection fees.    
Every single collection company that uses a 4 step collection process uses a data 
base that takes 20 – 30 minutes to input data.  For the purpose of producing anything 
on the proposed regulation list of fees, all it takes is the push of a button.  It doesn’t 
take any longer to produce a demand or intent to lien letter than it does to produce a 
notice of default.  Ms. McFarland stated that there is a disparity of prices within this 
regulation that have no relation to the actual work performed.  

 
 Charging a homeowner a debt dispute fee of $75 is inappropriate due to the fact that 

a payoff demand might be wrong 3 times due to timing. Payoffs are good for 10 
days, sometimes 1 day, and never good for 30 days.   Ms. McFarland feels this fee is 
totally inappropriate.  

 
 Las Vegas:  Stephanie Cooper Hardman:  Shared her experience with the 

foreclosure process.  Ms. Hardman is concerned about subsection 3 of this 
regulation.  Can see where this will create sub-companies in order to be their own 
vender for the purpose of adding their fees back in that way.  Thinks the fees should 
be capped by the Commission.   

 
Las Vegas:  Puoy Premsrirut: Ms. Premsrirut gave a presentation on Super Priority 
Liens.  Ms. Premsrirut stated that collection fees not only impact the homeowner but 
also impact the new owner who buys the foreclosed home.  Ms. Premsrirut stated 
that she would urge the Commission to consider the broad framework in reviewing 
theses collection costs. 

 
 Las Vegas: Richard Bryan:  We recognize that there are reasonable fees but there 

are outside abuses that need to be corrected because they damage not only the 
subsequent purchaser, the association and maybe the individual property owner.  The 
fees must be relevant to the amount of the work that is involved.  Secondly, by 
adopting a fee schedule that is specific, you do leave it open to for other new fees to 
be categorized in a different way that are numerated here, which in effect, would 
circumvent the attention of this Commission.  There needs to be some mechanism 
that creates a cap on fees. 

 
 Las Vegas:  Commissioner West:    Concerned about capping anyone’s fee’s and 

would like to see the market set the standard. 
 
 Las Vegas:  Commissioner Toussaint:  Commissioner Toussaint stated that she is a 

fan of the super priority lien. 
   
  Las Vegas:  Stephanie Cooper Hardman:   The free market does reign and if she 

is able to bring that fair market price to make a profit at that rate, she     will do that 
work, and if not, she will defer the work. 
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Las Vegas:  Chairman Buckley:   The collection fees are what the association has 
to pay and in that since the Commission is charged in seeing that associations do not 
have to pay unreasonable collection fees.    
 
Las Vegas: Senator Richard Bryan:    The fees must be reasonable.   Some of these 
fees bare no relationship to what work is actually done.    
 

Sec. 3:       Las Vegas:  David Stone, owner of Nevada Association Services:   Mr.  
                  Stone’s collection agency only represents community associations. Mr. Stone  

stated that the R199-09 fee schedule is the maximum of what can be charged.    The 
fees are structured to the risk level of liability as a case goes through the collection 
process.   Mr. Stone said he is here to make money, he charges up and beyond what 
his costs are to make a profit.   

 
Carson City:  Michael Parsons:   Concurred with the earlier recommendations made 
by Senator Richard Bryan.  Mr. Parsons suggested that there be no additional fees 
other than those for the notices that have been  
Required by statute.   Would also like to see the description of fees further reviewed 
and that there is a cap on fees. 
 
Las Vegas:  Sabrina Gayhart:   Ms. Gayhart stated that as a matter of business 
practice the collection agency that she manages likes to notice homeowners 
throughout the collection process, which is more times than is statutorily required.     
 
Carson City:  Sue King:   Stated that it is very unclear to associations as to what 
they can recoup.  

                      
Las Vegas:  Jack Baron:    Stated that collection agencies provide a   
valuable service for associations.  A homeowner has an obligation to pay their fees or 
the entire association suffers.  Huge collection fees are a cost of doing business.  

 
Las Vegas:  Sean Stone:   Stated that in the interest of full disclosure he is the    
brother of David Stone.   There are consequences of the government  
in making it so difficult to prevent associations from officially and effectively  
allowing assessment collections for communities.  If you don’t let associations in this 
state hire collection agencies like David Stones, associations will suffer more 
damages, as in Arizona.  Mr. Stone suggested that the Commission keep the fees that 
are in this regulation as is. 
 
Las Vegas:  Steven Parker, RMI:   Stated that at the end of the day he is confident 
that the Commission will come up with an equitable solution, however, as part of that 
solution it is important there should be a fair comparison as to several things that have 
been thrown out.   Mr. Parker stated that many of the items that he performs in his 
office as part of the collection process do not appear in the list of fees in this 
regulation.   
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Mr. Parker referred to a 12 page packet that was provided to the Commission. 
 
Las Vegas: Chris Yergensen:  If a balance is out there, his company has the legal 
right to collect that amount from the association.    
 
Carson City:  Sue King:  Ms. King commented on Mr. Stone’s comment regarding 
an association foreclosing on a homeowner. Ms. King asked if the association loses 
their right to the super priority lien?  Ms. King stated that it is very unclear if the 
association loses that right and if whether that amount can be collected from the next 
purchaser or the bank.  
 
Las Vegas: Commissioner Randy Watkins: If the association choses to foreclose, 
the question is how does the super priority lien come into that?   Commission Watkins 
stated that the association is the next owner so they are responsible for the super 
priority lien and should be treated like any other purchaser. 
 
Las Vegas:  Whitney Williams:   Mr. Williams stated that he is currently a member 
of a class action lawsuit against Nevada Association Services.   Mr. Williams 
indicated that he had picked up a paper on the back table that was submitted by 
Nevada Association Services outlining their collection fee charges.  Mr. Williams 
stated that the agency collected over 5 ½ times what the association would get.  David 
Stone pushes the envelope and nothing will ever be minimum with David Stone, it will 
always be at a maximum.   Five times over what the association will get is not 
reasonable.  Mr. Williams stated that he would rather work with the association to pay 
their dues, and by pass the collection process in order to make them whole and make 
nice communities.    
 
Las Vegas:  Tracey Donley:  Ms. Donley stated that she is attending this workshop 
because she deals with the people in the pre-foreclosure market whose homes are 
being forced into foreclosures.  Ms. Donley stated that she has sat here today listening 
to people demonize people who have lost their jobs and have listened to people here 
villainize people who are out of work.  There is a parity for pre-foreclosed upon 
people and the banks, either you are going to access the whole amount to the bank or 
you’re going to do your super priority lien.  The homeowner in default has to be 
treated the same way as the bank does. 
 
There as to be regulations on both side of the table.  You’re here to protect the public 
and not the collection agencies and stop saying the public is the enemy.  

 
Las Vegas:  Commissioner West:  Asking the same question as was asked of the 
attorney’s.  Appreciates Ms. Donley’s sympathy towards the homeowners but how 
would you feel if your commission fees were capped?   

 
Las Vegas:  Tracey Donley:   I am capped by the banks and earn less money now than 
ever before.  I am here for a different reason.  These are different times, this is not 
business as usual.  Maybe these people were sold on a loan that they didn’t quite 
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understand and they’re losing their homes.  Someone has to step in and help them.   In 
trying to assist homeowners from losing their homes Ms. Donley stated that she is 
being stonewalled by excessive collection fees. 

     
Las Vegas:  Chairman Buckley:   Doesn’t know how the Commission can get    
involved in saying well, these people get a different break because they are going to get 
a short sale and these other people don’t get a break because they’re going into 
foreclosure. 

     
Las Vegas:  Tracey Donley:   the solution is this….there are people who just don’t 
want to pay their assessments.  And then there people who have an absolute desperate 
need.   If a bank has approved someone for a short sale then they have done all the 
work.  If a bank has already done the work they will already know if that person is in a 
desperate way and needs the help. 
 
Las Vegas:  Commissioner Watkins:   Stated that we are getting way off track with 
this regulation.  Commissioner Watkins stated that he would like to move on. 

 
Lunch break 12:15 p.m. to 1:22 p.m. 
 
R199-09 Workshop reconvened at 1:22 p.m. 
 
 Las Vegas:  Jonathan Friedrich:  Stated that a lot has been said today.  A lawsuit was 

filed several weeks ago alleging gross overcharging by 125 homeowner associations 
and 6 collection agencies.   Members and/or principals of the six collection agencies 
named in the lawsuit appeared before this Commission on December 10, 2009, for the 
purpose of proposing rates and/or fees they should charge in regulation R199-09.  This 
Commission was letting the fox tell the farmer how the fox wanted to guard the 
henhouse.  The Commission should ignore the fee schedule proposed by the collection 
agencies and fashion their own fee schedule that will be kinder and gentler to 
homeowners.      

 
Carson City:  Mike Trudell:   NRS 116 requires that managers used the experts to 
collect assessments.   Does not have any issues with the proposed fees but feels that 
there should be limits set as to what can be charged.   
Las Vegas:  Kay Dwyer:   Stated that she is speaking on behalf of collection agencies 
and the last time she checked, it wasn’t illegal to try to make a profit.   Feels that the 
market place sould set the fees charged. 
 
Las Vegas:  Mike Lathigee:   Would like the Commission to have some impartiality in 
the decision making process.   Mr. Lathigee stated that he was concerned that several of 
the Commissioners disclosed at the start of the meeting that they do business with 
collection agencies.    Thinks it should be made public whether or not any of the 
Commissioners either directly or indirectly receive any form of compensation from any 
of the collection companies now or in the past.  There has to be impartiality and 
possibly a committee who looks at each Commissioner before Commissioners vote on 
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this subject.   Mr. Lathigee stated that there was input from putting the rate schedule 
together, David Stone and Chris Yergensen from RMI, but he wasn’t aware of anyone 
else who worked on this.     
 
Carson City:  Commissioner Brainard:   Read Mr. Lathigee’s letter to the 
Commission, which made statements involving a lot of “we’s”.  Are you representing 
someone?  No letterhead on your letter to the Commission.  Who are you? 
 
Las Vegas:  Mike Lathigee:  Mr. Lathigee stated that he runs an investment club 
called the Real Estate Insiders Club.  Mr. Lathigee also commented that he had a 
petition, signed by members of this club, who would like to see changes in the process 
that is going on.  Mr. Lathigee stated that he is not a non-profit. 
 
Las Vegas:  Kevin Wallace, President and CEO of RMI:   Associations have many 
choices out there for who they chose for collection services.   Associations routinely 
evaluate the performance of their attorney or collection service and routinely fire them.   
Mr. Wallace read from a 3 page document that was presented to the Commission. 
 
Las Vegas:  Ebert Mendez, Real Estate Broker since 1999:    Concurs with Senator 
Richard Bryan’s group presentation made earlier today.   Mr. Mendez stated that the 
fees of a collection agency are unreasonable and go way beyond what a person can pay.   
Las Vegas:  Steven Kondrup, Deputy Commissioner of the Financial Institutions 
Division:   Financial Institutions Division is responsible for the licensing and regulatory 
compliance of collection agencies in the State of Nevada (NRS 649).    Mr. Kondrup 
also stated that his Division examines the daily activities of a collection agency as well 
as the monies collected.  Collection agencies cannot collect more than the law allows.  
Mr. Kondrup stated that if a constituent question fees of a collection agency, per the 
Fair Debt Collection Practices Act (Federal) they have 30 days from being contacted to 
submit a written letter requesting documentation as to the validity of the debt.   If a 
constituent feels the debt is erroneous they can file a complaint with the Financial 
Institutions Division. 
 
Las Vegas:  Gail Anderson:   It is incumbent upon executive boards who establish 
working relationship contracts with a collection agency to ensure that they are properly 
licensed in the State of Nevada to do business in the State of Nevada. 
 
Las Vegas:  Mike Randolph – HOA Services Collection Agency:  The Financial 
Institutions Division shows up at his office year, looks through everything, and charges 
them for the pleasure of it.  When a complaint is filed with the Financial Institutions 
Division, the complaint is sent to him and requires a response within 10 days.   All 
forms sent out by his company requires approval by the Financial Institution Division.  
This is heavily regulated by the Financial Institution Division. They do an excellent job. 
Mr. Randolph stated that he feels that the fees in this regulation make sense. 
Postponement of the notice of sale is not listed and should be.  Stated he charges $75 
for this.    
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Mr. Randolph presented written comment. 
 
Las Vegas:  Mike Yergensen:  Mr. Yergensen proposed amended language to curb 
some of the abuses that do occur: 
 
1) No collection fees shall be charged to the homeowner unless the collection services 

are provided, and such collection fees shall be charged to the homeowner at the 
time the services have been provided.  The collection fees charged to the 
homeowner shall comply with the timeline set forth in the adopted collection 
policy of the Association and Nevada law. 

2) No collection fees shall be charged to the homeowner for a period of 30 days 
immediately following a notice of sale recorded by the first mortgage lien holder. 

3) No collection fees shall be charged to the homeowner for a one-time period of 15 
days immediately following a request for payoff (i.e., a payoff demand) from the 
homeowner or agent thereof. 

4) No collection fees shall be charged to the homeowner for a period of 30 days 
immediately following the date of foreclosure by the first mortgage lien holder. 

5) Collection fees to the homeowner shall not exceed $1,950 excluding third party 
costs. 

6) Third party costs shall not be through a related party. 
7) Only those collection fees listed in this regulation may be charged to the homeowner 

for any services provided in the attempt to collect any past due obligation to the 
association. 

Las Vegas:  Troy Kearns:   Finds it a little odd that the Commission would allow the 
Industry to regulate their own industry as far as fees.  These people are walking back to 
their seats after giving testimony and giving each other “fists.” Absurd that everyone is 
buying off on this.  Mr. Kearns suggested that a third party, who is nonexclusive, review 
this regulation.  Collection companies should not be the one to outline their fee structures, 
it’s just not fair.   These people are the ones who make the money off their fees and have 
the most to gain.   Please step outside yourselves and ask if it is better to listen to a third 
party that doesn’t have anything to gain by submitting their own fee structure.  
 
Las Vegas:  Pam Scott:  Stated that the issue here, for this Commission, is in setting a 
regulation to determine how much money can an association pass on to a homeowner. 
 
Las Vegas:  Amanda Lewer:   Stated that her law firm supports this regulation as well 
as the $1,950 cap. 
 
Las Vegas:  Lawrence Lutz:  Stated that when you work on the fee schedule remember 
that there is a lot of work that a collection agency does that they don’t charge the 
association, even when an association changes their minds on assessments and fines.   
When the association fines the homeowner and it goes into collection, it can come in 
front the board and the board can reduce or eliminate the fine.  The collection agency 
absorbs those charges and doesn’t fine the association.  Mr. Lutz stated he is worried that 
the payment schedule will not allow the collection agency to make a decent profit.  All 
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those charges that the collection agencies are absorbing now will be charged to the 
association and we will be worse off in the future than we are now.    
 
Las Vegas:  John Dolka:  Reminded the Commission that due to mail ceasing to be 
delivered on Saturday’s he would like to see a regulation regarding eliminating  fine due 
dates on Saturday or Sunday.  Fines received on a Monday should not be assessed a late 
fee.   
 

Workshop concluded at 2:46 p.m. 
 
7-C) Discussion and possible action on proposed changes, additions and deletions to NAC 
116A and LCB File No. R199-09; including review of public comments from regulation 
workshop held March 24, 2010. 
 
The Commission was provided with proposed language from Christopher Yergensen and item #5 
on the proposed language stated “Collection fees to the homeowner shall not exceed $1,950.00, 
excluding third party cost.”   
 
Chairman Buckley stated that postponement fees, general limitations and the overall cap should 
be added to the regulation.   
 
Commissioner West suggested putting an accelerator or a higher cap to avoid having to revisit 
the regulation in a year.   
 
Commissioner Watkins suggested that the cap be $2,500.00.  Commissioner Redinger agreed 
with Commissioner Watkins.   
 
Chairman Buckley stated that he would like to keep the cap at $1,950.00.   
 
Commissioner Watkins suggested adding the language “No collection fees shall be charged to 
the homeowner for a one-time period of 15 business days immediately following a request for a 
payoff from the homeowner or agent thereof.” 
 
Commissioner Toussaint and Commissioner Lein stated that they would like to keep the cap at 
$1,950.00.   
 
Commissioner Brainard moved that the Commission add the language which establishes a 
maximum fee of $1,950.00 to the association for collection cost excluding third party, into the 
next draft of the regulation.  Seconded by Commissioner Toussaint.  Unanimous decision.   
 
The Commission agreed to add Commissioner Watkins’ proposed language, “No collection fees 
shall be charged to the homeowner for a one-time period of 15 business days immediately 
following a request for a payoff from the homeowner or agent thereof,” to the next draft of the 
regulation.   
 
The Commission agreed to add a postponement fee of $75.00 to the next draft of the regulation.   
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Chairman Buckley stated that he wanted to remove the Homeowner Debt Dispute Fee.  
 
Deonne Contine stated that the Deputy Director of the Financial Institutions Division testified 
that collection agencies must comply with the Fair Debt Collection Practices Act.  Ms. Contine 
stated that if a collection agency is not in compliance under the Fair Debt Collection Practices 
Act, the Financial Institutions Division would handle that issue.   
 
Chairman Buckley requested that Ms. Contine or Ms. Anderson contact the Financial Institutions 
Division to verify that the Homeowner Debt Dispute Fee is permitted by Federal law.   
 
Commissioner West moved that the Commission accept the language with the fee structure and 
have the new language proposed by the Commission and Mr. Yergensen added into the 
regulation and move forward.  Seconded by Commissioner Watkins.  Unanimous decision.   
 
Chairman Buckley stated that he would like for the Division to conduct a workshop on this 
regulation rather than wait until the next Commission meeting.  
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LCB FILE No. R199-09 
 
July 8, 2010 
 
Sawyer Building 
555 E. Washington, Suite 4401 
Las Vegas, NV 89101 
 
Video conferenced to: 
 
Legislative Building 
401 S. Carson St. 
Room 2135 
Carson City, NV 89701 
 
Start time: 1:00 p.m.  
 
 
Commissioners present in Las Vegas:   Gary Lein, Donna Trudeau, Randy Watkins and Favil 
West.  Sr., Deputy AG Nancy Savage served as Commission Counsel. 
 
Commissioners in Carson City:  Marilyn Brainard and Jeannie Redinger.   
 
Las Vegas Staff:   Gail Anderson, Joanne Gierer and Susan Clark. 
 
Carson City Staff:   Christopher Cooke. 
 
Administrator, Gail Anderson conducted the R199-09 Workshop.  Ms. Anderson read the entire 
regulation before asking for public comment.  
 
Bob Roby – homeowner – Las Vegas:  Is there a time when I can make comments other than 
related to this workshop?  
 
Yvonne Schuman LV:  REAL Estate Investments:   This proposed regulation leaves out issues 
pertaining to old outstanding collection fees that can go back many years.   Feels this regulation 
needs a new section that only goes back to the 9 month super priority. 
 
Pam Scott:  Las Vegas – Summerlin Community Association: Provided written comment.    
 
H. Amanda Davis – Las Vegas – Community Manager at Nicklin Property Management & 
Investments, Inc.:  Provided written comment. 
 
Mike Lathigee – Las Vegas – Representing himself and is a homeowner investor in the State of 
Nevada.  Mr. Lathigee tried to show his 60 second CD but, was unable to do so because the room 
was not equipped to do so.  
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Joe Mitale:  Las Vegas - Stated that the $1,950 fee is reasonable. 
 
Ipeani Wyhannes. Las Vegas - Homeowner and realtor:  Has lived here for 15 years.   There is 
collection agency abuse to the average Joe, which he stated was the average Joe.   Thinks the 
commissioners are giving the collection agencies free reign. 
 
Rutt Premsrirut – Las Vegas – Homeowner:  Commenting on the Intent to Lien Letter.  Republic 
Service does the same kind of letters as collection agencies and they charge far less.   
 
Gail Anderson stated that this regulation was drafted by the agency and not the Legislative 
Counsel Bureau. 
   
Jonathan Friedrich – Las Vegas – Homeowner:   Read from a prepared statement.    
 
Mike Randolph – Las Vegas – Owner of a collection agency:  Provided written comment. 
 
Anita McFarland – Las Vegas – Attorney with Cooper Castle Law Firm:  They have submitted a 
document that I have not received as yet. 
 
Ipeani Wyhannes. Las Vegas - Homeowner and realtor stated that $1,950 is too high of a fee. 
 
Workshop concluded @ 2:15 p.m. 
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Seventy-sixth Session 

March 24, 2011 
 
 
The Senate Committee on Judiciary was called to order by Chair Valerie Wiener 
at 8:06 a.m. on Thursday, March 24, 2011, in Room 2149 of the Legislative 
Building, Carson City, Nevada. The meeting was videoconferenced to the 
Grant Sawyer State Office Building, Room 4412E, 555 East Washington 
Avenue, Las Vegas, Nevada. Exhibit A is the Agenda. Exhibit B is the 
Attendance Roster. All exhibits are available and on file in the Research Library 
of the Legislative Counsel Bureau. 
 
COMMITTEE MEMBERS PRESENT: 
 
Senator Valerie Wiener, Chair 
Senator Allison Copening, Vice Chair 
Senator Shirley A. Breeden 
Senator Ruben J. Kihuen 
Senator Mike McGinness 
Senator Don Gustavson 
Senator Michael Roberson 
 
STAFF MEMBERS PRESENT: 
 
Linda J. Eissmann, Policy Analyst 
Bradley A. Wilkinson, Counsel 
Lynn Hendricks, Committee Secretary 
 
OTHERS PRESENT: 
 
Michael Buckley, Commission for Common-Interest Communities and 

Condominium Hotels 
Pamela Scott, Howard Hughes Corporation 
Chris Yergensen, RMI Management, LLC 
David Stone, Nevada Association Services, Inc.  
Stephanie Cooper Herdman 
Garrett Gordon, Southern Highlands Homeowners' Association 
Angela Rock, Southern Highlands Homeowners' Association 
Keith Lee, Lawyers Title Insurance Corporation; First American Title Insurance 

Company 
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Jonathan Friedrich 
Rana Goodman 
Chris Ferrari, Concerned Homeowner Association Members PAC 
John Leach 
Linda Rheinberger, Nevada Association of Realtors 
Joanne Levy, Nevada Association of Realtors 
Donna Toussaint 
John Radocha 
Yvonne Schuman 
Jon Sasser, Legal Aid Center of Southern Nevada; Washoe County Senior Law 

Project 
Randolph Watkins, Commission for Common-Interest Communities and 

Condominium Hotels 
Ellen Spiegel 
Tim Stebbins 
Greg Toussaint, President, The Lakes Association 
Robert L. Robey 
Favil West, Commission for Common-Interest Communities and Condominium 

Hotels 
Todd Schwartz, President, Spring Mountain Ranch Master Association 
Mike Randolph, Homeowner Association Services 
Azucena Valladolid, Consumer Credit Counseling Service 
Heather Spaniol 
 
CHAIR WIENER: 
I will open the hearing on Senate Bill (S.B.) 243. 
 
SENATE BILL 243: Revises provisions relating to financial obligations in 

common-interest communities. (BDR 10-295) 
 
SENATOR ALLISON COPENING (Clark County Senatorial District No. 6): 
I will read from my written testimony (Exhibit C).  
 
I provided a handout that outlines the collections process (Exhibit D). 
 
CHAIR WIENER: 
Senator Allison Copening said S.B. 243 closely mirrors regulations that have 
been worked out. Are there many differences between the regulations and this 
bill? Section 1, subsection 2 of the bill lists different amounts for different 
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processes and services. How were these amounts determined? Section 1, 
subsection 5 of the bill says, "If a unit's owner owns 25 or more units in one 
common-interest community, the amount described in subsection 1 must not 
exceed an amount equal to $1,800 multiplied by the number of units 
owned … ." What is the limit for a single unit owner?  
 
MICHAEL BUCKLEY (Commission for Common-Interest Communities and 

Condominium Hotels): 
I am on the Commission for Common-Interest Communities and Condominium 
Hotels (CCICCH) and participated in the working group Senator Copening put 
together last year.  
 
This bill amends Nevada Revised Statute (NRS) 116.310313 passed in 2009 
charging the Commission with regulating collection costs. The statute regulates 
all collection costs a homeowner could be charged. It does not regulate what 
the association or a collection company can charge.  
 
The Commission adopted a regulation based on that. Over the last year, the 
regulation and statute have focused on the collection costs associated with a 
foreclosure. In most cases involving a delinquent homeowner, the association is 
unlikely to be paid unless the first lien forecloses and the lienholder would pay 
off the superpriority amount to the association.  
 
It is important for the Committee to understand the foreclosure process. Nevada 
Revised Statute 116.3116 gives the association a lien once the declaration is 
recorded. That lien is prior to all second mortgages and junior mortgages. It is 
junior to the first mortgage except for the nine months—or six months for a 
condominium—which is called the superpriority. It occupies a first lien position 
regarding that superpriority amount. This bill does not address including these 
collection costs as part of the superpriority. It sets the amounts and does not 
address including them.  
 
The foreclosure process for the association is modeled on the deed of trust 
foreclosure statutes and the execution statutes. To foreclose its lien, the 
association must first give a notice of delinquent assessment pursuant to 
NRS 116.31162, subsection 1, paragraph (a). After 30 days have passed and 
the notice of delinquent assessment has been given, the association may record 
a notice of default and election to sell pursuant to NRS 116.31162, 
subsection 1, paragraph (b). Then, a period of 90 days must elapse before the 
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association can give a notice of sale under NRS 116.311635. A period of 
publication and additional notice follows, and the foreclosure can occur. 
 
Many of these notices must be given to several parties and must be recorded. 
The notice of sale must be published and served. 
 
Federal regulations are layered on top of the foreclosure process and the 
superpriority. Nevada Revised Statute 116.3116 includes a limit on the 
superpriority based on federal regulations. Most of us look to Fannie Mae 
underwriting guidelines to spell out those limits. The statute states, while we 
have a nine-month superpriority in a planned community or six months for a 
condominium, if federal regulations dictate a shorter period, Nevada is governed 
by that shorter period. When the developer builds most developments and 
homes, he submits the project for Fannie Mae underwriting approval. Fannie 
Mae looks through the documents to ensure the project qualifies. For example, 
Fannie Mae underwriting guidelines B4-2.1-06 and B4-2.2-13 say the 
documents may provide for a superpriority lien in the amount of six months for 
a condominium. One Fannie Mae guideline permits that collection costs be 
included as part of the superpriority.  
 
Other Fannie Mae guidelines are distinct from when Fannie Mae underwrites a 
project. They deal with Fannie Mae being a lender and foreclosing on a project. 
Other regulations state Fannie Mae may not pay collection costs.  
 
The association enforces the lien. Associations are managed and operated by 
community managers licensed by the Real Estate Division of the Department of 
Business and Industry. Community managers cannot take all the steps to collect 
or enforce assessment liens. Sometimes, the manager turns the account over to 
a licensed collection agency, and that collection agency is not licensed by the 
Real Estate Division but by the Division of Financial Institutions of the 
Department of Business and Industry. Other players in the scenario are the 
mortgagees and the first and second lienholders but most often in this context 
the first lienholders.  
 
The enforcement of the delinquent assessment involves title companies. In order 
for the collection company to determine who is entitled to or must be notified of 
a foreclosure, the collection agency contacts a title company and, at a certain 
stage in the proceedings, orders a trustee sale guarantee (TSG).  
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Notices must be mailed and served, process servers and newspapers are 
involved. An attorney may be involved if a homeowner filed bankruptcy. The 
attorney would make an appearance in the U.S. Bankruptcy Court for the 
District of Nevada as part of this collection process. 
 
Before 2008, the Legislators were mainly concerned with protecting 
homeowners regarding foreclosures. They wanted to do everything possible to 
ensure homeowners got every opportunity to know something drastic would 
happen if assessment liens were not paid. Nevada Revised 
Statute 116.311635, subsection 1, paragraph (b), subparagraph 3, requires a 
copy of the notice of sale be given to the Office of the Ombudsman for Owners 
in Common-Interest Communities and Condominium Hotels. The Ombudsman 
reports to the Commission on notices he or she has received regarding sales. 
The Commission cannot do much except offer assistance.  
 
Each time the association takes the next step in the foreclosure process, the 
fees go up. Collection companies and associations give warnings they are about 
to take the next step.  
 
Many associations are facing difficulties because so many homeowners are 
delinquent with their assessments. Associations must dip into their reserves, 
raise assessments or create special assessments to meet their operating costs. 
 
It might be better if foreclosures were faster. Costs would be lower, and the 
unit could be sold sooner. The buyer would start paying dues and assessments 
sooner. There is tension between giving homeowners every possible notice and 
speeding up the foreclosure process to keep the costs down. 
 
In October 2009, the Commission began conducting workshops with 
stakeholders in the area. Members of the Commission met in a public meeting to 
discuss reasonable fees in this process. As a result of that meeting, the 
regulation, LCB File No. R199-09, was prepared. It listed the different steps in 
foreclosure and specified how much a collection agency could charge for each 
step it took. 
 
In March 2010, the Commission heard public comment on collection costs. 
Much of the public comment during 2010 focused on collection fees from 
various people. Real estate agents and brokers have not been mentioned, but 
they are concerned. 
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In March 2010, a workshop on Proposed Regulation of the Commission for 
Common-Interest Communities and Condominium Hotels, LCB File No. R199-09, 
was held. Public comments were received and No. R199-09 was redrafted. 
Some of the concerns were costs. An important item for the Commission was 
to differentiate between actual fees a collection agency would receive and costs 
it would incur. For example, a title company must be paid to get a TSG. The 
collection agency has mailing costs, publication costs, etc. 
 
Concern was also expressed that a collection company would increase its fees if 
a payoff was requested.  
 
The Commission approved the regulation on March 24, 2010. Another 
workshop on No. R199-09 was held on July 8, 2010. In September, the 
Legislative Counsel Bureau (LCB) produced a revised version of the regulations. 
The Commission held an adoption hearing on December 7, 2010, when the 
regulations underwent further changes. Attorney fees were included. The 
Commission decided attorney fees not relating to foreclosure would not be 
included. Attorney fees are identified in section 1, subsection 4, paragraph (b) 
of the bill. That was part of the regulation. 
 
The Commission adopted an overall cap of $1,950 for any foreclosure. The 
statute adopts a cap of $1,800. For example, if a bank is foreclosing on a 
developer's 50 unsold lots, it would not make sense to multiply $1,950 or 
$1,800 times 50 to foreclose on one owner. The regulation intended a balance. 
There is a certain amount of expense to foreclose on one unit. There is 
additional expense to foreclose on another unit owned by the same owner. 
However, the expense might not be the same. We debated the number and 
settled on 25 units. The idea behind the regulation is if a foreclosure involves 
25 units, you are not permitted or bound by the caps. You can charge a multiple 
of those caps, but you must go to the board and agree upon an amount. The 
board and collection agency must agree upon the foreclosure and the costs.  
 
A number of changes went into the regulation the Commission approved in 
December 2010. At that point, the regulation was ready to go back to LCB for 
approval before it went to the Legislative Commission. At that point, the 
Governor's moratorium on regulations came in. In most cases, the statute 
follows the regulation. 
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PAMELA SCOTT (Howard Hughes Corporation): 
In Summerlin, we do not use the collection companies that had input into the 
regulation. It is important to talk about how this works from day to day. 
Mr. Buckley talked about the statutory requirements, but there are other 
charges not included in the statutory requirement. Much of that relates to 
making sure homeowners are aware of what is happening. 
 
All associations are required to have a collection policy. They are required to 
send that policy out annually with the budget. Collection policies vary because 
assessments vary. If an association has a fee in excess of $200 a month, it 
probably cannot wait several months to start a delinquent collection process. It 
would probably start within 60 days. On the other hand, if your assessment is 
less than $50 a month, your policy might be to start the collection in six 
months. There are many circumstances, and one size does not fit all.  
 
An intent to lien letter is the first item listed in section 1, subsection 2 of the 
bill. In Summerlin, our policy is that the accounting staff creates a file including 
the number of homeowners delinquent six months or more. The three master 
associations in Summerlin have a total of 26,000 units, so hundreds of these 
letters need to go. We contract the service because we do not have the staff to 
send that number of letters. That file is sent to a collection company for that 
service. It charges $40 to send that letter. After it has sent the letters, it does 
invoices, which are posted to our payables. The $40 charge is posted to the 
homeowner account. Not all associations do it that way. 
 
This courtesy letter from Summerlin is not required by statute. It tells the 
homeowners the amount due and the amount of collection costs they have 
incurred at that point. They will be advised of the next step and the cost for the 
next step. As a general rule, we give them 35 days. We give the homeowners 
the manager's name to contact if they want to discuss how they can cure this 
penalty. After 35 days, if the delinquencies are not cured, liens can be filed 
against the units. Before that happens, we will probably review each account 
that received the intent letter to determine what might be in public records. In 
the management office, we do not have access to as many public records as a 
collection company has. We will do the best we can to determine whether the 
bank, a first security lender or someone else has started a foreclosure 
procedure. 
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Arguments have been made that an association does not need to perfect its lien 
by recording it. However, if it is not recorded and another entity has started a 
foreclosure procedure, that entity may not know a homeowners' association has 
a lien. It takes research. Some research must be done by a collection company. 
Once we determine whether a unit needs a lien, we send it to the collection 
company. Our collection company does the legal work for the lien. The 
collection company invoices us, and we pay the invoice and post the charge to 
the individual account. Many associations need the ability to pay those costs at 
the end of the process. We are fortunate in Summerlin that we can pay the 
costs up front.  
 
CHAIR WIENER: 
The sponsor mentioned the bill mirrors the regulation. What are the differences 
between the bill and the regulation?  
 
MS. SCOTT: 
The differences are mostly in the dollar amounts. A few of the charges in the 
regulation were eliminated from the bill. A new section 1 in the bill requires 
collection companies to invoice the associations. The associations would post 
those charges within 20 days, by the twentieth of the month following the date 
the charges were incurred. The association is not required to pay the collection 
company at that point. That would be between the association and collection 
company. The amount would be posted to the homeowner's account.  
 
CHAIR WIENER: 
I heard an amount of $1,950 and the bill says $1,800, the multiplier of the 
25 units or more. What would the cap be for a single unit owner? 
 
MS. SCOTT: 
Section 1, subsection 1 of the bill says any of those fees in subsection 2 may 
not exceed a total of $1,800, so that would be the cap. 
 
MR. BUCKLEY: 
Section 1, subsection 1 of the bill includes the individual cap of $1,800 per 
individual foreclosure. Subsection 2 includes specific caps on individual services 
that could be done in connection with a foreclosure. For each action item, there 
is a specific limited amount.  
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Section 1, subsection 3 excludes out-of-pocket costs from the individual dollar 
amounts and fees. It excludes costs paid to third parties that are unaffiliated 
with the collection company or the association. Mailing and publishing costs for 
TSG charges are good examples. 
 
Section 1, subsection 4 of the bill shows additional exclusions from the overall 
cap. There is a $200 cap on the fee paid to the management company as it 
prepares the records and sends them to the collection company. The 
management company cannot enforce the lien. That must be done by the 
collection agency. The management company must process the bills to send to 
the collection company. The other exception is reasonable attorney fees without 
any markup incurred by the association for services other than services with a 
specific cap. Those are excluded. The example was bankruptcy. Another 
example is dealing with the Federal Deposit Insurance Corporation (FDIC) on 
bank takeovers.  
 
Section 1, subsection 5 relates to an association foreclosing on 25 units or 
more. The fee would not necessarily be 25 times $1,800. You would have to go 
back to the board for an agreed upon amount. 
 
Section 1, subsection 6 is important and says if there is a payoff demand, the 
collection process must stop. An exception is when you record a notice, the 
statute requires mailing within a certain number of days. If a process is started 
and the statute requires that process be finished, you can continue to do that. 
When you receive a payoff demand, you may not charge additional fees for 
15 days. 
 
Section 1, subsection 7 relates to posting the costs of collection to a unit 
owner's account. The Commission feels a unit owner should be able to find out 
what he owes from the association. He or she should not be required to get that 
information from the collection company. Additionally, if the unit owner or 
mortgagee does not pay, the association will have to pay. The association has 
the contract with the collection company. It will reflect an association's 
payables and the financial status of the association. 
 
CHAIR WIENER: 
Is it correct that subsection 7 was not included in the regulation you had 
promulgated? 
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MR. BUCKLEY: 
Yes. Section 2 of the bill was not in the regulation either. It requires that when 
a unit owner pays an amount, that amount is applied first to assessments and 
then to fines. This requires an association to establish a compliance account for 
fines separate from the assessment liens. When it receives a payment, the 
association applies it first to assessments unless the owner says otherwise. 
 
Section 3 of the bill is the same as section 2. The reason for its difference is 
that the statute it amends, NRS 116.310315, changes on October 1. The bill 
has to amend these two statutes. 
 
CHAIR WIENER: 
Does it sunset? 
 
MR. BUCKLEY: 
On page 5 of the bill, subsection 2 comes out. It did not sunset. The statute 
changed effective October 1. Nevada Revised Statute 116.310315 remains in 
effect, but is in different forms between now and October 1.  
 
SENATOR KIHUEN: 
How do you determine the $75 contained in section 1, subsection 2, 
paragraphs (a), (b) and (c)? Is it a template letter you send out? 
 
MR. BUCKLEY: 
I was not involved in the working group. The working groups of Commissioners 
met and came up with this formula. There is a template, but the records must 
be researched to ensure the correct amounts. There may be different charges 
for those letters. These numbers have been discussed in various meetings from 
October 2009 to December 2010. There has been some give and take on these 
different numbers, but the consensus was these were reasonable amounts. 
 
SENATOR KIHUEN: 
Where does the $75 come from? Is it work hours? I am concerned because this 
is a template letter and $75 is high. 
 
CHAIR WIENER: 
This was part of my mirroring question. Where are the regulation and the bill 
aligned and where are they different? Why are there differences between the 
two?  
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SENATOR COPENING: 
Ms. Scott, did you bring the comparison sheet with you? 
 
MS. SCOTT: 
Yes. I compared the regulation with the bill. The amount for that letter in the 
regulation was $150. The committee lowered it to $75 because not that much 
went into it.  
 
SENATOR COPENING: 
Please go through the numbers and compare them with the changes from the 
regulation. 
 
MS. SCOTT: 
Regarding section 1, subsection 2, paragraphs (a) through (q), the amounts in 
the regulation were as follows: 
 
• Paragraph (a), $150. 
 
• Paragraph (b), $90. 
 
• Paragraph (c), $90.  
 
Concerned Homeowner Association Members PAC (CHAMP) objected to 
paragraph (c), saying the courtesy letter was more than needed to be done 
because the Ombudsman sends a letter at that point. There was consensus that 
could be removed.  
 
• Paragraph (d), $325.  
 
• Paragraph (e), $400.  
 
• Paragraph (f), $275. 
 
• Paragraph (g), $125. 
 
• Paragraph (h), $75. 
 
• Paragraph (i), $125. 
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• Paragraph (j), $30. The committee raised it to $75. 
 
• Paragraph (k), $30. The committee raised it to $75. 
 
• Paragraph (l), $150. 
 
• Paragraph (m), $30. There was a charge of $25 to send a letter about a 
default on a payment plan. The payment plan should be one process. It could 
include more than one letter and initiate the payment plan. The committee 
raised that to $100 and made it one charge for the entire process. 
 
• Paragraph (n) was not in the regulation. I brought that to the attention of the 
committee as a necessary item because sometimes the association is ready to 
file a lien and may not file if the bank has already started its process. That 
process has to be followed and monitored, and we do contract that service. 
 
• Paragraph (o). Superpriority demand letters were not differentiated in the 
regulation. The demand letters were $150 in the regulation. 
 
• Paragraph (p), $100. 
 
• Paragraph (q) was part of the bankruptcy proof of claim and has been 
separated in the bill. Both might not be necessary. 
 
We eliminated a couple of charges from the regulation. There was a $2 labor 
charge for every letter mailed, not the postage charges. We eliminated the 
insufficient funds charge because it is not part of the collections process. We 
eliminated the substitution of agent document fee. That does not happen often. 
The regulation included a foreclosure fee which we eliminated because we have 
the notice of sale, conducting the sale and recording the deed. 
 
SENATOR KIHUEN: 
How do you justify charging $75 for a letter? All you have to do is remove the 
name of the previous person you sent it to and add the new person. This fee is 
high. 
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MS. SCOTT: 
It involves more than producing a letter out of a database. Research must be 
done. The intent to lien will not go out if you discover something else is going 
on with that account. At each step, research must be done.  
 
SENATOR COPENING: 
Can someone enlighten us regarding the process involved with a letter being 
sent out? 
 
CHRIS YERGENSEN (RMI Management, LLC): 
I am in-house counsel for RMI Management. We do collections under Red Rock 
Financial Services. We manage 275 associations—92,000 homes in northern 
and southern Nevada. It is disconcerting to hear a question about what goes 
into preparing a letter. Many things must be done in preparation of a collection 
account. For example, Red Rock collection services employees 95 people. We 
have many costs, including rent, insurance, payroll costs, electricity, computers 
and technology. When an account comes to a collection company, we conduct 
research to ensure that account is accurate and our systems are working 
properly. In the process with the CCICCH, we disclosed a lot of our overhead 
costs and what goes into running our business. We disclosed our hard and 
variable costs. 
 
For example, I have ten full-time employees who answer phone calls from 
homeowners. They have nothing to do with preparing the letter, but I must pay 
them to service what we do for the associations. They answer thousands of 
calls about homeowner questions a week. When we send out a letter, we 
receive calls regarding the letter we sent. I have eight full-time people to receive 
payments on behalf of the associations. There is a lot involved with sending out 
a letter. 
 
DAVID STONE (Nevada Association Services, Inc.): 
We represent many community associations, and we do collections for past due 
assessments. We do not just push a button to send out a letter. When we 
prepared our presentation for the Commission over the last year, we evaluated 
how many telephone calls we get with each demand letter. For each of those 
demand letters, we get an average of 1.5 phone calls. These people have issues 
with the association. They have questions on unposted charges and misposted 
charges. Sometimes they have legitimate concerns and sometimes not. We 
must have the staff to resolve problems, which we do most of the day. I have 
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25 employees. If it was as simple as pushing a button to generate a letter, 
I would not need those people. The requirements for Fair Debt Collection 
Practices Act compliance are costly. I must hire professional individuals. These 
people must be able to write a letter and have a basic understanding of the Fair 
Debt Collection Practices Act and state law. Those I hire must have a certain 
level of competency and professionalism to service these accounts. 
 
When homeowners call, we try to solve their problems. For example, if we 
could refer those problems to the management company, we could cut down on 
charges. We are a full service organization. We try to make things better for the 
community manager and protect the assessment-paying homeowners. 
 
STEPHANIE COOPER HERDMAN: 
I am a licensed collection manager, and I do homeowners' association lien 
foreclosures as well as mortgage foreclosures. I am one of the two designated 
counsels for Freddie Mac in Nevada and one of the seven designated counsels 
for Fannie Mae. I am required to act under the United States regulations on 
Fannie Mae and Freddie Mac files. I get a flat fee for foreclosures. 
Senator Kihuen asked why $75 was appropriate for a collection letter. The 
United States, FDIC, Freddie Mac and Fannie Mae have all decided that is not 
the way to address this because of that same question. They have said there is 
a flat fee of $600 for the entire process. It is inane to break it down to $75 per 
letter. It is a cut-and-paste template process. The charge of $75 might be 
appropriate for the first letter, but after that the information is in the computer. 
For assessments of $20 a month,  $1,800 is a lot of money. I deal with homes 
worth from $60,000 to $900,000 and do not charge that much. 
 
SENATOR COPENING: 
Is the process you do for the government the exact same process a private 
collections agency does? 
 
MS. COOPER HERDMAN: 
It is similar except the initial notice of intent to assess lien, which is a repetitive 
process. It is not necessary to file this. Ms. Scott made a valid point when she 
said her association purposely filed the notice so that the foreclosing entities 
knew the association existed. However, anyone doing a foreclosure must notify 
the association. If that person does not, it is a wrongful foreclosure action. It is 
the same process. The same number of steps are involved. 
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SENATOR COPENING: 
Are you the same as a collections agency where you are employed or retained 
by a community association? Would you take over a homeowner account and 
begin that process with the homeowner by taking the calls and communicating 
back to the association? I am confused by that because I understood you were 
retained by Freddie Mac and Fannie Mae to do these things. It seems like 
different processes. 
 
MS. COOPER HERDMAN: 
I do represent associations also. I have done both sides of this coin. The 
foreclosure process for homes, not outside of the association process, requires 
mediation. That is included in the $600 and $400 fee. That is $1,000, not 
$1,800, and includes mediation. As an association attorney, I complete 
foreclosures for them at $1,100 to $1,200 in total costs. The government 
agencies conduct audits to ensure I have performed the services, mailing for 
example.  
 
These collection companies are going unfettered and unwatched regarding their 
costs. When we add the fee on top of that, it can become an egregious 
process. 
 
GARRETT GORDON (Southern Highlands Homeowners' Association): 
I am speaking on behalf of Southern Highlands Homeowners' Association. This 
bill impacts companies that handle collections, associations and homeowners. 
When assessments are unpaid, the residents are impacted. Assessments are 
increased for other homeowners if the association is required to write off bad 
debt. Bills do not stop for the association if assessments stop. This requires an 
association to hire a collections company to collect this debt and move forward 
with a nonjudicial foreclosure process. Without this consequence, many people 
would pay other bills rather than assessments.  
 
What is a reasonable cost? My clients favor a cap. Much time and effort was 
expended over the last year to determine the cap was $1,950 and set forth the 
line items for each step in the process. There is additional reduction to some of 
these costs. For the record, in an effort to be reasonable, we support the 
$1,800 and the other line items except for a few clarifications. This is 
reasonable, and we look forward to discussing whether there is common ground 
somewhere between $1,800 and $1,950. We are willing to cap this. 
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I asked the same question as Senator Kihuen regarding the $75 for a letter. 
Sometimes, unit owners hire an attorney when they get a demand letter. 
Additional time and effort is required to work with the attorney and answer 
telephone calls to work through that process. Time is also required to go before 
the board with a report of delinquency updates.  
 
ANGELA ROCK (Southern Highlands Homeowners' Association): 
We have submitted our comments (Exhibit E). Section 1, subsection 2, 
paragraph (a) talks about the amount that may be charged for a letter. Each 
community has different policies and procedures. We attempt to send many 
letters before we get to this stage. We send a letter at 60 days, and the charge 
is $25. We send another letter at 90 days, and the charge is $50. We need the 
opportunity and capability to send more than one letter. Events happen on a 
case-by-case basis that can disrupt, stop and/or reset the process. 
 
For example, if someone received one of these letters, enters a payment plan 
and makes payments, the lien is released. If the homeowner does not pay off 
the base amount, there is another intent to lien. Please consider this. I do not 
know how you would define the per occurrence to ensure you can roll within 
the time frame. 
 
Section 1, subsection 2, paragraph (m) relates to the payment plan. We request 
that could be done monthly. I suggest $25 a month. That way, if people can 
pay off their amounts in two or three months, maybe they are only at $75 
rather than $100. People ask for two- and even three-year payment plans. 
There is a process in managing a payment plan. People often call and want to 
adjust their payment plans; they may miss a payment or want a new payment 
plan.  
 
I have testified to the Commission on section 1, subsection 5 of the bill about 
the process of foreclosing on multiple units—an individual who owns 25 or more 
units. For consistency, one ought to treat all people equally in the same 
situations. Just because we are foreclosing on one home, the process is similar 
to foreclosing on 25 or 50 or 100. Once these units are parceled out 
individually, they must receive individual liens. You must do things by individual 
parcel number. I ask you to consider the fact you do have to do work on 
25 separate accounts and separate units. When you allow a large landowner to 
lobby for a discount the individual homeowner does not get, that is a difficult 
public policy position to put the board in. 
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On section 1, subsection 6, I am speaking to the 15-day stay. I have 
two comments, Exhibit E, page 2. Many people confuse that with the 30-day 
stay they get when they file a dispute. That is not the same, and it confuses 
people. In the list of line items, you talk about limiting a payoff demand amount 
at $50. In this section, you refer to it as a demand payoff. I ask for consistency. 
That should actually be a technical event that happens when they get the 
official payoff demand. Calling to ask for their account balance is not a payoff 
request. It needs to be the official document. We need consistent language. The 
payoff demand is section 1, subsection 2, paragraph (l). That number is low.  
 
I employ a full-time individual. The payoff process is complex, and you need 
someone who understands these things. At Southern Highlands, we audit the 
file and send someone to the home to do a final inspection and photograph the 
home. A lot of work goes into that process. In our case, that is not paid to the 
collection company. It goes to the management company.  
 
Associations do things differently. The cap of $1,800 is not to a single entity. 
Different people are involved in this process who get portions of this money. 
 
SENATOR COPENING: 
In section 1, subsection 2, paragraphs (d), (e) and (f), you have $300, $350 
and $275. Please explain. I understand those are not necessarily profit for a 
collection company. There are title costs and recordation fees.  
 
MS. ROCK: 
There are hard costs. You do engage in title research in doing those 
documents—finding lienholders, getting a list of those lienholders, determining 
where they are and how to notify them, and sending certified letters. Those are 
bigger work items. When you get to those levels, you get more interaction from 
the homeowner and potentially more calls. You get into higher liability areas, 
and you need experts and people who are more educated in bringing those 
things forth. 
 
SENATOR COPENING: 
I understood these are actually costs, third-party costs such as a title company, 
whose charges are passed on to the collections company. 
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MS. ROCK: 
At Southern Highlands, that is the case. I was clarifying a carveout for that in 
the statute. We have those higher numbers at Southern Highlands because 
there is a cost to get the TSG, and these items are charges from a third party. 
 
KEITH LEE (Lawyers Title Insurance Corporation; First American Title Insurance 

Company): 
My clients issue TSGs. It is in the nature of a preliminary title report. They do 
title searches and determine all the people in the line of title—those who have 
recorded encumbrances and others who, as a matter of law, become part of the 
chain of title. This is important because NRS 116 requires everyone in the line 
of title to receive notice of the foreclosure of the lien.  
 
Generally speaking, my clients work for the debt collector. On rare occasions, 
they will work for the homeowners' association. On some rare occasion, they 
will work for the community manager. They issue the TSG to the debt collector, 
and the debt collector does what he or she must do to comply with the law in 
giving notification. We usually get involved in that process when a notice of 
default is prepared and ready to be recorded. 
 
Regarding section 1, subsection 2, paragraphs (d) and (e), we do record the lien 
as an accommodation. There is a fee for recording the lien and the notice of 
default. There is a fee for recording the notice of sale as well. Generally, we 
issue the TSG to the debt collector. That debt collector must do his or her due 
diligence as well with respect to that TSG to make sure the bases are covered.  
 
Title insurance is a competitive business. Our fees are on a schedule posted 
with the Division of Insurance. They are open to the public. Those fees are set. 
An exhibit submitted shows costs (Exhibit F). It shows a cost of $290 for the 
TSG. Generally, the fees run from just under $300 to sometimes as high as 
$450. If there is a long period of time between issuing the TSG and a sale, the 
title report may have to be updated to ensure there are no intervening liens 
recorded. There is often a charge for that. Sometimes, it is done as an 
accommodation. 
 
The title companies' role in this process is included in section 1, subsection 3, 
paragraph (a) of the bill. The cost of the TSG and other title costs are 
specifically excepted from the cap of the costs incurred for the collection.  
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I have a question regarding section 1, subsection 3, paragraph (b) using the 
term "agent." On rare occasions, my title company clients work for either the 
community manager or the board of directors of the homeowners' association. 
I am fearful in that case we may be an agent. I do not want to get caught up in 
unintended consequences. There is an agency relationship between us and the 
collection agency. We are probably okay with the language there. I do not want 
to be caught up in issues of subagency and implied agency and the problems 
that may arise. With the Chair's permission, I will speak with Ms. Eissmann and 
Mr. Wilkinson to make sure we are okay with that. 
 
CHAIR WIENER: 
You mentioned it is a competitive business and the fees range. Are those fees 
capped by the regulatory body? 
 
MR. LEE: 
They are not capped by the regulatory body. It is a filing required with the 
Division of Insurance. Each company has its own sliding scale and has certain 
nuances to it, but it is pretty much the same. Those are not capped or proved 
by the Division of Insurance. They are simply a filing to show the rates. That is 
public record on file with the Division of Insurance. The cap is dictated by the 
marketplace and competition. 
 
JONATHAN FRIEDRICH: 
I have heard self-serving statements by the collection companies. You have my 
written testimony (Exhibit G). We must not forget the collection agencies get 
most of this money. The associations only get nine times the monthly 
assessment. How is the word "reasonable" defined? What is reasonable to me 
may not be reasonable to the collection companies.  
 
I provided you with a copy of a lien, Exhibit G, page 2. Nevada Revised 
Statute 116 states a homeowners' association can do its own liens. The 
association spent $14 to place this lien on the property. The home went to 
foreclosure. The association got its nine months superpriority.  
 
RANA GOODMAN: 
With this bill, we are forgetting the human factor. Before any of the 
management companies turn this over to collection, they do not contact the 
homeowner. Before I moved into the association where I live, for five years 
I was president of an association with 1,200 homes. During that time, one of 
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the management companies filed a foreclosure without board approval. The 
company had sent one notice to the homeowner who had a renter in that home. 
The owner was out of the Country. The renter did not notify the owner. The 
house was sold. He was only two months late. The assessments in that 
association were $56 a quarter. I called the management company and put it on 
notice it was being fired. We were sued because this was done. The man paid 
the fine. We had to stop the sale of the house, and I asked the management 
company why it did not call the owner and whether it knew the owner did not 
live in the house. People notify us when they have a renter, and they give a new 
address where they want the invoices sent. The company replied it had not 
done that.  
 
I own several properties. My management company sends me notices on a 
condominium I own. When I retired, I notified the State I no longer had my 
business. All my properties are now owned by my family trust. They still send 
me notices in my corporate name.  
 
All the management companies have to do when a property is ready to go into 
foreclosure or get a lien is make a phone call to the owner. Then, if the owner 
does not take care of it, they turn it over to collection. The assessments must 
be paid or the rest of us have to carry the weight.  
 
Section 1, subsection 3 says, "In addition to the fees charged to a unit's owner 
to cover the costs of collecting a past due obligation … ." So, the total fees 
permitted can be more than $1,800. It refers to a lot of other fees, which adds 
up to more than $1,800. Perhaps you could include language that the unit 
owner must be called before this process begins. 
 
SENATOR COPENING: 
I thought the statutes required management companies to notify the 
homeowner before it went into collections. 
 
MS. GOODMAN: 
They do have to by letter, but they do not do it personally. That step is missing. 
We spoke to several homeowners who have gone into foreclosure, and not one 
of them was contacted personally. 
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MR. FRIEDRICH: 
I previously provided you with examples of collection fees. Some of the 
delinquencies were several hundred dollars, some were $1,500 to $1,700. The 
bottom line was $4,000 to $6,000.  
 
CHAIR WIENER: 
I have that information in my office. It is our intention not to allow the spiraling 
into the thousands of dollars. 
 
SENATOR KIHUEN: 
In what instances do people not receive the letter when it is mailed to them? 
You say we should require a telephone call. 
 
MS. GOODMAN: 
Sometimes, people have a renter in their house. The management company may 
not be aware there is a renter or does not have the forwarding address or does 
not look it up. They send it to the address they used to have. Then, the owner 
does not get the letter.  
 
SENATOR KIHUEN: 
If the person is renting the house, picks up the mail and misplaces it or 
accidentally throws it away, that is the only communication source from the 
collection company to the owner of the house? 
 
MS. GOODMAN: 
Yes, as reported to me by the gentleman whose house was foreclosed on. 
 
SENATOR KIHUEN: 
People should be contacted. Constituents have called me about this issue. They 
have reported they did not receive a letter. The fee is $75 every time a letter is 
sent. Before you know it, the bill is $3,000, and the owner did not receive the 
letters. 
 
CHAIR WIENER: 
If an owner's telephone number is with the house, the renter may not forward 
the call to the owner. What telephone number should be provided if the owner 
is out of the Country or no longer living in the house?  
 

6/27/2016 1:39:03 PMCTADD0923



Senate Committee on Judiciary 
March 24, 2011 
Page 22 
 
MS. GOODMAN: 
The management company should have it. The owner should be responsible for 
providing the telephone number to the management company. If not, it is the 
owner's fault. 
 
Many times, once the collection agency has the account, the management 
company will not discuss anything with the owner. 
 
CHRIS FERRARI (Concerned Homeowner Association Members PAC): 
I am neutral on the bill. We are all trying to achieve the same result. There is a 
problem when collection costs are $2,832 for $308 in past dues (Exhibit H). 
That is an 819 percent markup. In Demand G, you have $326 in past HOA dues 
and $3,050 in collection costs, Exhibit H. That is an 835 percent markup. The 
question is how to address it. 
 
It is important to clarify that my group, CHAMP, consists of real estate 
investors who buy homes that are sitting, often through foreclosure and other 
processes. They do not know if the home will have a kitchen or windows, or 
what condition the property will be in. Before I took this client, I called several 
people and found this is not just an investor issue. This affects the first-time 
home buyer, second-time home buyer, someone buying a short sale, and 
someone buying a foreclosure. This is a widespread issue.  
 
If someone buys a home with a $6,000 lien, it is essentially a new down 
payment that cannot be financed and will be paid. Often times, it is a 
$3,000 lien, and $326 will go to the HOA. That is the fundamental problem we 
are dealing with.  
 
I signed in as neutral because what the Commission is trying to do and what 
this bill is trying to do is good in its intent. It involves a cap and is getting to the 
heart of the problem. My concern is in section 1, subsection 3. We have the 
$1,800 cap for the items in paragraphs (a) through (q). Do you want a solid cap 
so when someone purchases a home, he knows what the maximum can be? 
Section 1, subsection 3, paragraph (a) of the bill, includes the words "without 
limitation."  
 
Section 1, subsection 4 of the bill includes a reasonable management company 
fee and reasonable attorney fees and actual costs. I am not debating the merit 
of the intent of this bill, it is a question of having a solid cap. I spoke with 
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Stephanie Cooper Herdman, and we will propose a bill that includes a 
$1,475 actual cap.  
 
These fees do not make the HOA whole. I request a cap that cannot be 
increased with different services and that we provide that consistency to 
everyone in Nevada who is trying to transact real estate. This impacts everyone 
in the process of purchasing property.  
 
Regarding title associations, if there is a cost associated with that TSG, we 
would like to cap that fee, absolutely.  
 
JOHN LEACH: 
This should be handled by regulation rather than statute. As Mr. Buckley said, 
he went through a long process to arrive at that. The 2009 Legislature granted 
the authority to the Commission. That is not unique. The Commission handles 
many things. It is experienced in common-interest communities. The 
Commission members have a unique understanding of the industry. They went 
through many workshops and public hearings. The regulation was 
well-thought-out and planned. 
 
The benefit of a regulation over a statute is that you can change it. The 
Commission meets regularly throughout the next couple years. If something is 
set in stone in a statute, there are no modifications. For example, the 
2009 Legislature had no idea what was going to happen to some of the banks 
and the FDIC takeover. Please consider the fact there is a regulation. It would 
be appropriate. If this process must go into a statute, the commencement point 
should be the Commission's regulation for the various reasons stated. 
 
It is appropriate to have the line item limits. However, a cumulative limit is 
inappropriate because many things are outside the control of the collection 
company or the association. For example, if you are dealing with a homeowner 
who wants to work it out and you are at the notice-of-sale point, you must 
postpone it. The law allows you to postpone up to three times without having 
to start over. In addition, many times you are asked for payoff demands from 
lenders trying to close property. They ask for a payoff demand one month and 
another one the next. This goes on for many months. The line item caps the 
total amount you can charge for that component. However, if the cost becomes 
excessive, you should not have to perform the service for free. It is an 
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accountability issue. The person asking for the service should be accountable 
for paying it. 
 
In section 1, subsection 1, the word "directors" should be added. This puts a 
limit on officers, agents and community managers. It does not mention 
directors. Nevada law says the directors may act in all instances on behalf of an 
association. Similarly, that section also talks about officers, employees, 
community managers or collection agencies and does not reference law firms. 
Law firms or a catch-all phrase should be added to include any party acting as a 
third-party collector on behalf of the association, rather than omitting that.  
 
If this goes into statute, the $1,950 in the regulation is appropriate. When we 
send the first letter, we check the bankruptcy records to ensure if there is a 
bankruptcy, we do not violate the automatic stay. We check the assessor's 
records to determine ownership.  
 
We recommend the numbers in the regulation be used regarding section 1, 
subsection 2, paragraphs (a) through (q) rather than the line items.  
 
CHAIR WIENER: 
You are offering language, so if you want us to consider that as amendments, 
please provide that in writing. 
 
MR. LEACH: 
I did send something yesterday. It apparently did not get there. 
 
CHAIR WIENER: 
Please resend it. 
 
MR. LEACH: 
I want to comment on the payoff demand issued by the escrow company. We 
are just filling out the demand escrow companies give us, but they do not just 
ask for a payoff. Usually, they ask for a breakdown on the assessments, any 
violations on the property, the insurance coverage and whether any litigation is 
pending. The amount in the statute was $50, the amount in the regulation 
should be $150 because the companies are asking for a lot of information. It is 
not simply the assessment. The escrow companies determine what they want, 
and we try to give them what they want.  
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A couple of items have been omitted from the statute that were included in the 
regulation. If nonsufficient fund charges are not collection costs, they should be 
included in the costs recoverable for the association. That does not go to a 
collection agency. If a person breaches a payment agreement, there should be 
correspondence with that person. However, that has been exempted, and the 
statute includes a line item for preparation of the letter. It is inappropriate to 
exclude that. 
 
The mailing fee is included because some foreclosures would require only 
two notices; others may require dozens of notices.  
 
LINDA RHEINBERGER (Nevada Association of Realtors): 
I support S.B. 243. I am a member of Senator Copening's working group. We 
have met and considered the entire process. We received input from 
representatives from the broad spectrum, which includes members of the 
working group. This bill addresses the problems in our practices. That is the 
reason for the bill. 
 
JOANNE LEVY (Nevada Association of Realtors): 
I am a member of Senator Copening's working group. I support S.B. 243, 
especially the capping of collection fees. 
 
DONNA TOUSSAINT: 
We are forgetting the people who live in associations. Homeowners' 
associations cannot collect when a property goes to foreclosure. The rest of the 
group has to pay those assessments, which means their assessments are 
raised. A regulation would be better because it can be changed. Please consider 
those who pay their assessments on time because they are the ones being hurt. 
 
JOHN RADOCHA: 
I provided you with an amendment for S.B. 243 or S.B. 195 (Exhibit I). Under 
NRS 116.31034, subsection 8, paragraph (b), if a homeowner believes 
retaliation and selective enforcement have been used against him or her, all liens 
and fines are extinguished. I would like to see that in your bill. I am bringing this 
up because I have applied for the board. Yesterday, I received a letter and it 
says:  
 

I am in receipt of your board candidate application form and 
supplemental statement. Please be advised that the statements 
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made have been deemed libel and constitutes defamation against 
the board of directors per NRS 116.31034, subsection 8, (b).  
 

The association is not obligated to distribute any disclosure pursuant to this 
subsection if the disclosure contains information that is believed to be 
defamatory, libelous or profane. This is my letter for application to the board. 
I said disclosure for board candidate, March 11. I have never been delinquent in 
my assessments for common expenses. Therefore, I am in good standing. I got 
a form requiring a candidate for the board to be a member in good standing. A 
candidate is not in good standing if he or she has any unpaid past due 
assessments or construction penalties that are to be paid to the association. 
They have already taken my vote away from me.  
 
SENATE BILL 195: Revises provisions relating to the costs of collecting past 

due financial obligations in common-interest communities. (BDR 10-832) 
 
YVONNE SCHUMAN: 
While searching for a home builder in 2002 and 2003, I was appalled by the 
home sales process. I saw abuses. I am here today because of abuses by HOA 
collection agencies. I am not opposed to S.B. 243, I am neutral. I support the 
general intent, but shortcomings need to be addressed. There should be a cap. 
For the individual, there is no cap because each of those fees can be charged 
and are often charged multiple times. There are additional costs. Many 
collection agencies perform collection services on behalf of HOAs for less than 
$1,000 on a routine basis. This bill should do more to lower the fees and create 
a real cap that will not force collection agencies out of business.  
 
JON SASSER (Legal Aid Center of Southern Nevada; Washoe County Senior Law 

Project): 
We get involved in this issue on a slightly different level, usually after the fact. 
Last Session, you passed a foreclosure mediation process. We represent 
homeowners who are upside down in their mortgages and are going through the 
process trying to work out a deal in foreclosure mediation. Often, when you 
have a large lien as a result of these excessive HOA collection fees, it is a 
barrier for that homeowner to stay in his home and work out a modification 
process because of the lien.  
 
We also see people dealing with collection agencies and dealing with something 
that was a $100 to $300 problem that has escalated to a higher sum they 
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cannot afford. They try to work out a payment plan. It is hard to navigate the 
issues between the investors and the collection agencies.  
 
RANDOLPH WATKINS (Commission for Common-Interest Communities and 

Condominium Hotels): 
I am a member of the CCICCH. The Commission vetted the collections issue for 
over a year. I support S.B. 243 with the amounts in the regulation and not in 
this bill.  
 
Speaking as a community manager, I want to address some concerns. All 
homeowners are contacted at their mailing addresses when they have 
delinquencies or violations. The homeowners are responsible to make sure the 
management company has their mailing addresses. It is interesting to note that 
when notice of a meeting is sent to homeowners, they show up at the meeting. 
If you send a certified letter advising they are behind on their assessments, that 
letter will go unclaimed. We all know that when we buy into an HOA, we enter 
into a contract for the covenants, conditions and restrictions to pay 
assessments in a timely manner and to provide the necessary contact 
information. 
 
We did not hear from the banking industry in the Commission hearings. No 
banker associations or groups took a position. I want to note that bankers take 
the same risk as anyone when they buy a foreclosed home that has collection 
fees or outstanding assessments. 
 
We heard earlier from an attorney who charges only $600. She said that was a 
contracted amount with Fannie Mae, Freddie Mac and other federal agencies. 
That is fine if you have a big client like that and you can accept $600 to do a 
larger volume of work; perhaps you can do it for that amount. 
 
ELLEN SPIEGEL: 
I served on Senator Copening's working group. I support this bill, but I prefer it 
with the higher numbers. During the 2009 Session, I sponsored A.B. No. 204 of 
the 75th Session, which required boards to send out their collection policies to 
all their homeowners annually. Homeowners are given notice of exactly what 
the process is and what the associated fees are. Nobody should be blindsided.  
 
Not one homeowner I know has ever written to an association. I have asked 
Commissioners, debt collectors and community managers if people have written 
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to a HOA, saying they do not like the collection policy or the fees and 
requesting they be changed. When something is uncontested, people should live 
up to that. 
 
My association has a budget of approximately $2 million. We have defaults of 
somewhere between 15 percent and 20 percent of the assessments. We only 
pay $41 a month. That means we are not collecting somewhere between 
$285,000 and $380,000 a year in assessments. Even with collection costs, we 
have a fiduciary responsibility to everyone in the community to collect the 
money owed to the association. If fees are over the caps, we still have to pay 
that overage because the costs are not going away. We must collect as much 
as we can so incremental costs are not passed along to other homeowners. 
 
TIM STEBBINS: 
I oppose this bill because it is too high. For a long time the collection agencies 
have been imposing outrageous fees on people. That is why this issue came 
before the Legislature last Session and is here again. I support any caps to make 
sure people who buy know exactly what is involved when they buy a home. It 
boils down to what the cap should be. That may require breaking it down to 
every item. 
 
GREG TOUSSAINT (President, The Lakes Association): 
Homeowners' associations exist for the benefit of the people who live there. 
Nevada Revised Statute 116 should be looked upon as what is good for the 
people who live in the community. This argument is about money between 
collection companies, attorneys, banks and real estate investors.  
 
Last year, our assessments were raised to pay for bad debts. It is vital that we 
collect money owed to us. These new restrictions may reduce our collections in 
some ways, in particular the cap. What will a collection company do when it 
reaches the cap? They will stop working to collect more money. That will result 
in more costs to our homeowners. We may have to pay the collection company 
to collect the money owed to the Association, or we may have lower 
collections. In either case, we would need to raise assessments. I urge the 
Committee to think about this cap as something that may result in higher 
assessments for everyone.  
 
SENATOR COPENING: 
Do you have any suggestions of what else to do? 
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MR. TOUSSAINT: 
I do not disagree with the cap on individual services. Should we stop collecting? 
Should we assume there is nothing to be done? Not every collection is a 
foreclosure. Sometimes, it is just someone who does not want to pay. If you 
take the weapon away—the collection fees—there is no ability to collect. The 
cap is the key problem. I do not know what those amounts should be. The last 
thing I want is the collection company to stop collecting money owed.  
 
ROBERT L. ROBEY: 
Mr. Buckley said in the end, the association is responsible for all costs. I assume 
he was referring to the costs of the attorneys, the collection companies, each 
mailing and postage. I am concerned if a lien is filed, the association only gets 
its superpriority lien of nine months. It does not matter if there is $10,000 in 
collection costs, the association is only going to get nine times the amount.  
 
MS. COOPER HERDMAN: 
I am neutral on this bill. I agree with a cap. My opposition to that is the amount 
of the cap and how inclusive it is. The costs should be inclusive in that cap to 
make these companies run efficiently. The State does not have the resources to 
audit to ensure all the costs added on top of the cap are actual costs. 
 
FAVIL WEST (Commission for Common-Interest Communities and Condominium 

Hotels): 
I am a member of the CCICCH. Every person who has testified today has 
testified at our workshops. We started out looking at this without a cap, and we 
ended up with a cap because that is what everyone convinced us we should 
have. I support Mr. Leach when he comments this should not be statutory. This 
should be regulatory because we are in the middle of an anomaly right now that 
will go away within three to five years. Then, the investors will not be here and 
we will be stuck with a law that is probably inappropriate. I support elements of 
the bill, and I am against other elements of the bill. If these people charge too 
much, nobody will go to them.  
 
TODD SCHWARTZ (President, Spring Mountain Ranch Master Association): 
I am board president for Spring Mountain Ranch Master Association. We cover 
1,620 single-family homes. Our budget is over $900,000. In just assessments, 
excluding late fees, interest, fines and everything else, we have over $150,000 
in outstanding assessments. I am not the HOA. The management company is 
not the HOA. The residents comprise the HOA. That is often forgotten.  
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I am neutral. I hear and read people's requests for payment plans, and a small 
minority comes to talk to us. You would think they would show up at the 
meeting to ask for a payment plan or reductions. I am happy when they come 
forward because we can work with them. I have noticed a majority of people 
come forward after the foreclosure has been filed. It is something about 
responsibility. What else can we do to try to educate them? Maybe caps are not 
right because of the economic times. Maybe regulation is the way to go. I am 
neutral because I cannot explain what the actual costs are. I do not know what 
the full steps are. Costs are involved with sending letters. A time frame 
between letters is not mentioned.  
 
MIKE RANDOLPH (Homeowner Association Services): 
We are a licensed collection agency. I specialize in recovery of homeowners' 
association assessments. I have a number of issues with the bill. I support some 
of the bill. I support the cap. This should be regulatory rather than statutory so 
we can work on it over the years because things will change. We have not seen 
a market like this before.  
 
Regarding the line item fees, you have removed the insufficient funds fee. When 
homeowners bounce checks to the collection agency, I cannot charge them 
even though my bank charges me. Regarding section 1, subsection 7 of the bill, 
you will increase the cost to the management company and the collection 
agency making sure that information is going back and forth every month. If 
someone in the accounting department at the management company does not 
see the flag on an account saying it is in collections, the homeowner calls. We 
take the phone calls and handle that account. We give the homeowner figures. 
When that account is at the collection agency, it is the collection agency's job 
and responsibility to handle that contact. I can see issues with that. 
 
I heard Stephanie Cooper Herdman mention a $600 fee she charges Fannie Mae 
and Freddie Mac but said when she does a homeowners' association recovery, 
she is in the area of $1,100 to $1,200. There are good things in this bill, but it 
needs work. 
 
AZUCENA VALLADOLID (Consumer Credit Counseling Service): 
I will read from my written testimony (Exhibit J). 
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HEATHER SPANIOL: 
Senator Copening mentioned we need to keep the collection agencies in 
business. Should we allow the collection agencies to rake homeowners so they 
stay in business? I understand collection agencies and other agencies have 
costs for paper, pens, stamps and copies. I am here for the homeowners who 
live in their homes. Why is $75 charged for a letter?  
 
Senate Bill 243 includes fees, reasonable attorney fees. Who determines what is 
reasonable for attorney fees? I appreciate the cap in the bill. It is a start, but it is 
high. There is room to add more costs. Everyone who supports this bill was 
either on the committee who drafted it or will reap the benefits from the bill. If 
the committee that put the bill together makes money from it, how will it be fair 
to homeowners? Most people would not buy a home in an HOA.  
 
CHAIR WIENER: 
I will close the hearing on S.B. 243. The hearing is open for public comment. 
 
MS. SCHUMAN: 
Earlier, a management company representative suggested the cap for a payment 
plan of $100 was too low, and that figure should be monthly or at least $25 
monthly. I am concerned if homeowners are on payment plans of $100 a month 
or $50 a month to pay off their delinquencies, how will they ever pay it off if 
they are also paying $25 to $100 a month for the privilege of having that 
payment plan? 
 
MR. RADOCHA: 
The word "belief" is subjective. In NRS 116 there are a lot of subjective words, 
and it is usually in the homeowners' favor. I am disappointed that NRS 116 
seems to override a constitutional right for me to speak. 
 
SENATOR KIHUEN: 
I want to express my support to make sure S.B. 195 is rescheduled.  
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CHAIR WIENER: 
There being nothing further to come before the Committee, we are adjourned at 
10:54 a.m. 
 
 

RESPECTFULLY SUBMITTED: 
 
 
 

  
Kathleen Swain, 
Committee Secretary 

 
 
APPROVED BY: 
 
 
 
  
Senator Valerie Wiener, Chair 
 
 
DATE:  
 

6/27/2016 1:39:03 PMCTADD0934



Senate Committee on Judiciary 
March 24, 2011 
Page 33 
 
 

EXHIBITS 
 

Bill  Exhibit Witness / Agency Description 
 A  Agenda 
 B  Attendance Roster 
S.B. 
243 

C Senator Allison Copening Written testimony 

S.B. 
243 

D Senator Allison Copening HOA collection timeline 

S.B. 
243 

E Angela Rock Proposed Amendment to 
SB 243 

S.B. 
243 

F Keith Lee Examples of closing costs 

S.B. 
243 

G Jonathan Friedrich Comments and 
Amendments on Senate 
Bill 243 

S.B. 
243 

H Chris Ferrari Slide showing collection 
costs 

S.B. 
195 

I John Radocha Proposed amendment to 
SB 195 

S.B. 
195 

J Azucena Valladolid Written testimony 

 

6/27/2016 1:39:03 PMCTADD0935



LAS VEGAS SUN

Regulators propose cap on HOA 
collection fees
By Buck Wargo

Thursday, March 25, 2010 | 2:05 a.m.

A commission with the authority to regulate collection fees that homeowners associations charge is 
mulling a cap to prevent collection companies from gouging homebuyers.

Following a lengthy hearing Wednesday at the Sawyer State Office Building, the seven-member 
Commission For Common-Interest Communities and Condominium Hotels directed it staff to draft a 
proposal limiting collection-related fees to $1,950 per homeowner association.

The proposal, however, isn’t expected to soothe the ongoing battle between investors who are buying 
foreclosed-upon homes and collection agencies that represent homeowners association trying to collect 
past due assessments.

Chris Yergensen, corporate counsel for RMI, a property management company, and its affiliate Red 
Rock Financial Services, a collection company, proposed the cap Wednesday in a hearing that brought 
dozens of people to talk on both sides of the issue.

“We have heard the horror stories of $8,000, $4,000 and $3,000 in fees,” Yergensen said in pushing his 
proposal. “You put that cap on, and that’s not going to happen again.”

Investors, meanwhile, said they would unveil their own proposal on what fees collection agencies can 
charge to counter what the collection companies have recommended.

More public workshops will be scheduled and the proposal will return to the commission for further 
review over the next two months.

Three commissioners, led by Randolph Watkins, expressed support for setting a higher cap at $2,500 so 
they wouldn’t have to go through the process so soon, but their colleagues said any resetting of fees in 
the future would be a much simpler task.

Late last year, collection companies worked with the commission on proposing fees to cover the services 
they charge, but investors balked at proposed charges of $325 for a notice of delinquent assessment lien, 
$400 for a notice of default and several other fees that exceed $100.

Earlier this year, investment groups filed a class action lawsuit claiming they were overcharged by 
hundreds of homeowners associations and collection agencies for fines, interest and collection costs that 
accumulated while homes sat vacant during foreclosure proceedings.

Michael Lathigee, one of the investors who objects to the amount of fees the collection agencies charge, 
said the latest proposal seems too high and he wants to see it reduced.

Some investors have called on the commission to let their group sit down with collection company 
officials to develop a proposal or allow a neutral third party to get involved to help set fees.
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“I don’t want the proposal coming from the collection industry,” Lathigee said.

Lathigee also expressed concerns about commission members knowing collection company executives 
and having dealings with them when some, for example, served on homeowner association boards.

Commission members said they have no conflict and can be impartial. Besides, it’s impossible that they 
haven’t been in contact with people in the industry, some said.

“We are going to do what is just and merciful,” commission member Favil West of Henderson said 
during the workshop. “I am 73 years old. I know people.”

David Stone, president of collection company Nevada Association Services, said he’s happy with the 
proposed cap.

“We don’t have a problem with it. I don’t know anywhere we have had fees over $1,950,” Stone said. 
“What it does is collection agencies that are charging exorbitant fees, which is why we are in this 
position, will hopefully get in line.”

The proposal would not cap the total amount of collection fees a homeowner may pay if the home falls 
under several association jurisdictions. A homeowner could pay the $1,950 cap several times.

Some homeowner association officials were leery of a cap that limits profits of collection companies. 
They were concerned it would result in those firms passing down fees to associations and therefore 
cutting into their budgets.
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A state senator is preparing a bill that would limit the fees that collection agencies may 
recover through superpriority liens on homeowner association dues.

"The premise of the bill is that the fees that a collection agency can charge will be capped, 
including itemized charges for letters and notices," state Sen. Allison Copening, D-Las 
Vegas, said in an e-mail Tuesday. "I do believe the collection companies will support it, but 
won't be thrilled, as they already know that overcharging is not acceptable to legislators and 
homeowners."

Copening's bill will focus on superpriority liens, which give homeowner associations first 
priority in recovering unpaid dues when houses are sold.

Collection agencies have contracted with homeowner associations to collect the dues, and 
these collection agencies add their fees to the total under superpriority liens. As a result, a 
house cannot be sold until superpriority liens for association dues and collection agency fees 
are paid.

Leslie Carver of Prudential Americana Realtors said collection fees often far exceed the 
amount owed in association dues. She mentioned a client who was trying to sell a house and 
owed $5,000 in fees to a collection agency on top of $500 in unpaid homeowner association 
dues.

To sell a home, the collection agency fees and association dues must be paid. The total is so 
large it often kills a deal to sell a home, Carver said.

David Stone, owner of Nevada Association Services, said he supports Copening's proposed 
bill to cap collection agency fees. However, Stone said he prefers that the fee caps be part of 
regulations, rather than a law that can only be amended during biennial legislative sessions.

Stone said he also supports a provision in Senate Bill 174, another Copening measure, that 
clarifies the law and makes it clear that collection agencies for homeowner associations can 
recover collection fees through superpriority liens.

"Senator Copening and I are in lockstep," Stone said Wednesday.

The Senate Judiciary Committee will consider SB 174 at 8 a.m. today .

Assemblyman James Ohrenschall, D-Las Vegas, also is expected to submit a bill dealing with 
superpriority liens for collection agency fees.
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The Concerned Homeowner Association Members Political Action Committee believes 
Ohrenschall's bill would set lower caps on fees under superpriority liens, which the group 
would favor.

The group wants the Legislature to follow guidelines used by Fannie Mae, a government 
sponsored mortgage enterprise, and limit collection agency fees to $600, real estate broker 
James Eaton said. Also, the group favors a bill that would limit homeowner associations to 
collecting no more than six months of unpaid dues.

Rutt Premsrirut, director of CHAMP, said homeowner associations have no need for 
collection agency services on unpaid dues because the associations ultimately will collect 
their dues when the house is sold.

Contact reporter John G. Edwards at jedwards@reviewjournal.com or 702-383-0420.
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Bill to cap collection fees when HOA bills 
are past due stays alive
By David McGrath Schwartz

Sunday, June 5, 2011 | 5:07 p.m.

CARSON CITY - A bill that would put a $3,300 "hard cap" on collection fees when a homeowner becomes 
delinquent on HOA dues is still alive during the final scrum at the Nevada Legislature.

Senate Bill 174 got a hearing in the Assembly Judiciary Committee, where members expressed skepticism 
about the limits set on collection fees, hard costs to file paperwork and attorney fees.

Assemblywoman Olivia Diaz, D-North Las Vegas, referred to them as "junk fees."

Sen. Allison Copening, D-Las Vegas, said the bill is designed to help homeowner associations forced to tap 
into reserves or raise fees on existing homeowners because of the plague of foreclosures in Nevada.

"This is about helping homeowners, helping HOAs stay solvent," she said.

Two HOAs that she knows of have gone bankrupt, she said. On the other side, investors have pointed to 
exorbitant collection fees of thousands or tens of thousands of dollars on late payments of a couple of 
hundred dollars.

Investors are suing collection agencies over the fees, and Senate Bill 174 would clarify the law in favor of 
collection agencies. Copening said collection agencies are necessary to help homeowner associations 
remain whole.

She spent a good portion of the last two years working on bills related to homeowner associations. She also 
took a job late last year with a homeowner association, which she mentioned in the committee hearing 
Sunday.

The state put regulations in place, establishing a $1,950 cap on some fees. Copening said SB174 
represented a "hard cap," unless a property has to go through further litigation.

The bill was idling in the Senate Finance Committee as of Sunday evening. The legislative session ends at 1 
a.m. Tuesday, and is expected to see a flurry of controversial bills trying to get out.

Assembly Judiciary Chairman William Horne, D-Las Vegas, said he has concerns about the bill, but said, 
"There are still some good components in the bill."

Garrett Gordon, a lobbyist with the firm Lewis and Roca, which represents some HOA companies, said the 
bill represented a "definite compromise." He referred to collection agencies as "a necessary evil, if you 
want to say, but necessary."
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Assemblyman Mark Sherwood, R-Henderson, noted that HOAs would only get the nine months of past 
dues they currently get.

"The testimony is that collection agencies are a necessary evil," he said. "Right now, they're just evil."

He questioned using the squishy cap of $1,950 in existing legislation to necessitate the need for the new 
legislation.

"The testimony makes is sound like right now we have a really, really bad law and regulation for 
homeowners. And now this would just make it a bad law," Sherwood said.
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CARSON CITY -- Heather Spaniol loved living with a homeowner's association for eight 
years -- until three years ago, when the harassment began.

Her car was towed twice. She was penalized for putting the trash cans out an hour too early.

"I understand that HOAs are a business and we live in them, but to not feel comfortable in 
your own home?" she told Nevada legislators on Friday. "I hope none of you have a soccer 
ball that goes onto your neighbor's lawn. That would be called 'use of your neighbor's 
enjoyment.'"

Spaniol was one of several dozen disenchanted homeowners' association members who 
shared their stories about board members they referred to as "the gestapo" and "cartels." 
One homeowner recited portions of the Magna Carta in his testimony that the governing 
boards denied fellow residents due process.

Homeowners associations, which are especially common in the Las Vegas area, collect dues 
from members to maintain security, clean common swimming pools and landscape the 
neighborhoods.

The bad blood that arises between homeowners and their elected board of directors when 
associations enforce their strict standards is shaping up to be one of the hottest issues in the 
legislative session. Numerous bills are in the works, with the first to see action being reform to 
better protect homeowners.

SB174, the 43-page product of a 30-member working group, changes Nevada statute on 
HOAs and features many pro-homeowner measures, according to sponsor state Sen. Allison 
Copening, D-Las Vegas.

The bills on HOAs reflect the recession's blow to Nevada, which has the highest 
unemployment rate in the nation. As homeowners foreclosed en masse, HOAs have 
increasingly sent the homeowners' delinquent dues payments to collections agencies.

Some collection agencies -- seeing a business opportunity -- have cashed in.

The reform bill still wasn't enough for one homeowners group that is upset it doesn't address 
what it called "egregious" collection fees when homeowners fall behind on their monthly 
association dues. One homeowner who fell behind on a payment of $78.24 racked up $3,300 
in collections fees for the debt.
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When homes go into foreclosure, buyers are often deterred by the thousands of dollars in 
liens from the homeowners associations.

A commission on common interest communities set caps on the fees that collections 
agencies can charge, but the regulation is on hold after Gov. Brian Sandoval declared a 
freeze on new regulations the day he took office.

Copening said she has a back-up bill in the works that mirrors the commission's proposed 
cap, locking the fees at $1,950.

But a lobbying group, Concerned Homeowners Association Members PAC, said the cap still 
allows for exorbitant fees -- collectors can charge $400 for sending notice that a home is in 
default -- and is full of loopholes that allow for fees beyond the proposed limit.

Copening said the questionable sections of her bill ensure liens should not be kicked back to 
HOAs, where homeowners who are keeping up on their payments must pick up the slack. 
Board members said they have to cut security and other services to balance out the high 
numbers of foreclosures within the associations.

CHAMP lobbyist Chris Ferrari said he appreciates the work, albeit imperfect, that legislators 
are doing to reform HOA rules. But the inflated collection fees don't benefit the struggling 
HOAs themselves, he said.

"Nobody wins on that except the HOA collectors," he said.
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Minutes
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- Mr. Faughnan indicated the Opposition was just submitted and
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9:00 AM

07/23/2013 9:00 AM
- Plft's Ex Parte Order Granting TRO and Setting Preliminary

Hearing Mr. Faughnan argued in support of the motion. Ms.
Crownton submitted on pleading. COURT ORDERED, motion
DENIED; Temporary Restraining Order, EXPUNGED.

07/23/2013 9:00 AM
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DECI.ARHIO:>i 
OF COH::>i.-\:'\TS. CO:>iDITIO:'\S, A:'\0 RESTRI<TIO:'\S FOR 

Tilt: PARKS 

THIS DE CLARA TIO:\ 1 the "Ded:tr~tiun"J is made this /S-t~ Jay of Az;rj "rt 
~01111, t>y ('entex l!omes of !'\evada. a :"evada general panncrship (the "Declar.mt").: 

I. 

Recitals 

l.OI Real Pwpenv. Declarant is the owner of ccnain real propeny locat<.'d entirely in Clark 
County. !'\e,·aJa. more panicularly described in Exhibit "A" attached here;o (the "Propeny"). The 
Propeny shall include any additional real ;>ropc'lly that may from time to time be annexe-d to the propeny. 

I.UZ Planned Commuuitv. Declarant desires to de\·clopthe Property and. ifDeclamnt so 
elects. the adJa.:emland dcscnbed tn Se-ction 2.02 (the" Annex able Area") as a residential community 
and to establish covenants. condztions. ;mc.l restrictions relating to the usc. enjoyment. maintenam:c. 
imphH'Cillr:ilt. and on:upancy of the Property. The residential community shalt be developed as a 
planned commuruty under a g<:neral plan of development pursuant to !'\RS Chapter 116 and shall be 
n;uncd The Parks 1 tire "De\ cl ~pment" ). I fthc entire Annexable Area is anne,cd as provided herorn. 
rht.• planned C\lllllllumt~ wJII cuns1st of up to a maximum of four hundred fitly-five (455) Lots (as 
ht:rc:lnJticr d~.:fineJ ;. 

1.03 Qv,;nLTI Associ3tion_ DL"Ciar..ult desires to establish The Parks Homcown~:s Association . 
.t :\e' ada non pro lit corporation (the" Association"), for the purpose of maintaining and administering 
tl1e C onunon Areas (as hcrcinatk-r dctincd) ofthe Property, administering and enforcing these con .. "JlaatlS, 
conditions. and restrictions, and collt:cting and disbursing funds pursJ..!a.ll.t to Assessments and charges 
established by these covenants, conditions. and restrictions. Each l.ot shall have appunenant to it 
a membership in the Association. 

l.().l Th~ De,elupment. [)ecl:tr~tcontemplatcsdcveloping the Propeny. constructing the 
Oe,·clopmcnt. and conwying the Association Propcny (as hereinafter defined) to the Association 
111 a ;>!anned multi-phase dc,elopment. Although Declarant conternpla;es completing all phases of 
the Dc\clopmL·nt and suhjl!cting the Anncxable Area to this DccJarJtion. there is no guar.mtce th~t 
an) or all oft he pha>cs of the Oe,·elopment orthat. any or all of the Annexable Area will be developed 
by De.:larant. 

1.05 Cownant; Running \\'ith Land. This Declamtion shall run with the Propeny and all 
pans and parcels thereof and shall be binding on all panics ha,·ing any right. title. or interest in the 
Propeny and their hears. successors. successors-in-title. and assigns and on the Association and all 
ef rt> successors in inlercst and shall inure to the benefit of each owner or member thereof. Each of 
the limitations. casements. usi!s. obligations. co\'enants. conditions. and restrictions imposed hc.·rcby 
shall be deemed to be and construed as equitable ser\'itudcs enforceable by any oft he own<rs of any 

... "" .. -· .. ,_, ... ;...,., ........ : ...................... ~ ··-~· .. ... 
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pt,rtion oi the Propc:rty ;;.uhjcct to this Declaration against any other owner. tenant. or occupant of 
thr: Property or ponwc lh~n:of similarly rcstri~tt:J by this Declaration. 

1.06 DoclaratllHL Doclarant hereby declares that all of the Propeny shall be held. sold. con
' eyed. hypothc'C;Ilcd. cn<umbcrc'<l.lt:'.~>~.-d. rentc'll. US<.'II. occupit!!l. and impro\'ed subject to the following 
casements. restrictions. co\'enants. and conditions, which are for the purpose of protecting the \'aluc 
and desirability of the Prupcny. 

II. 

Delinition> 

In aJdition hl the lt.'ntiS cis~:\\ hcrc defined herein. the following tcnns shall have the IOIJowing 
n11.·anm~s whenever used in this Dt!clarJtion. 

2.01 "A<;!" shall mean the :-\c\'adaC'ommon ln:crest Ownership Act. NRS 116.1101 ct seq. 

2.02 "Anncxallk Area" shall mean the real propcny described in Exhibit "B" h~reto. 

2.03 ".\rchitccture Committe,•" shall mean the commi!lcc created by Anide \'II of this 
Dc-claiJtion. 

2.04 "Art1~o:i~" shall mean the articlt.~ of incorporation of the Association as may he amended 
from tmtc to time. 

2.05 "Assessment" shall mean those Assessments sc1 forth in Article V of this Declaration. 

2.06 "Assoc1a11on" shall mean Th~ Parks Homeowners Association. a Ne\'ada nonprofit 
corporatum. ami its SiiCCL:ssors and assigns. 

2.07 ".'\:-.soriation Propt.•!Jl" shail mean all prop.:rty, real il.id personal. owned or lt.!ascd 
hy the: Associo.~tion. 

2.08 "Roard" , ,,all mean th~ Board of Dir<'Ctors of the Association. 

2.09 "~~"shall mean the Bylaws of the Association as may be amended from time 
to ~imc. 

2.!0 "Common Ar,•a" shall mean all real propeny (including the impm\'~ments thereto) 
dc.,;ignatcd a,; common clements on the Site l>~\'clopmcnt Plan (as hercinaft~rder:nc-d) or any subsc~]ucnt 
suhdi\"lsaon ur parcel map of the Propc11y. th;H is now or ht!rcatkr conveye-d by Declarant to the 
A~soc1atiun. 1ncluding prt\ ate strc~.:ts. s.;:wcr and water lines. Cilscments, park areas, and other such 
propcny. 

...................... , ...... , ..... , .... , .. ,, ....... ~.~·· ~ ......... ,., 2 
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2.11 "Dc('larant" sh~tl mean C l.'ntcx Homes of!\c:\·ada. a ~c\·ada general p:1rtn~rship. and 
its succ~:ssors and assigns. 

2.12 "Desi~n Guic·,lines" shall mean the guidelines adopted by the Architecture C ommittoe 
as set tt.mh in Article \'II. 

!.13 "i'Jc\'dnpmcnt'' shall mc-dn the residential community referred to as The Parks being 
de\ eloped by Declarant as a pl;;nncd community pursuant to !\RS Chapter 116. 

2.1-' "EiiPihlc I toldc:r'' .;hall mean the Persons {as ht.:rcinaftcrdc!inc.:d) dcscribt.:U in Anich: 
\'III of !Ius Declaration. 

2.1 5 "impron:m('nt" sha!l mean til~ bui!Jings. stmctun.-s, improvt~ments. roadways. parking 
an:as.lighting lhturcs. fcnct:s. walL:;, hedges. plantings. planted trees and shrubs. swimming pools. 
patiO~. tlccks. outbu1!dings. athh:tiL· faciliti~s. and all other structures or landscaping of e\'cry r.ypc 
and kmd upon the Propeny. 

2.J b ''LcsSl.>c" shall mean any Person'"' hu rents. leases, or subleases any Lot from an Owner 
(a::, hcn:irufter ddinct.l) or a Person in privity wi~h an 0\'l.ncr. 

2.17 "Lot" shall mean each of the lots. WJ:h the exception of the Common :\rca. shown 
on the Site De,clopmont Plan or any subso~ucnt suhJi,·ision or parcel map of the Propcny. and all 
lmpro\ ements cn.:ctcU. constructed. or Jtu;atcd I hereon. 

2.1H "\1t."mht."r" shall mean each :~fthosc Owncr3 '"'ho arc members of the Association. 

2.19 "\1ortg~gc" shall mean a mortgage or deed of trust that encumbers omy Lot. 

2.20 ":\RS" shall moan the :\c,·ada Revise-d Statutes. 

2.21 ··o,'l.ncr" 5hall mean the rccon.l owner, whether one or more persons or entities, of a 
li:~: simple tit It: to any Lot. includmg contract sellt.:rs but excluding those ha\'ing such Hllcrcst mcrdy 
as sc:curity lOr the pcrfomtomcc uf an obligation. 

2.22 "Panv \\'ails" shall mean tltose 1\'alls. other than Petimelcr \\'ails (as hercinatierdelincd). 
located <tnyw here on the Dowlopnwnt that form Lot boundaries. 

2.23 "PenmolL"T \\'ails" 'h"llmcan those walls;J~l·'r a pan ofwhich arc locate-d on Assoctation 
Property or :t."paratc a Lot from Association Property. 

2.2.J "Pcrsnn" shilll mean a person. partnership. corporation, ::··!slr:c. or other legal entity. 

2.2S "Propen\'" shall mean that real propcny located entirely in Ciark County. 1'/e\'ada. 
more panicularly de'Sctibcd in Exhibit "A" attached hereto. The Propenyshall include any additional 
real propt:rty that may front time: to time be annc:xc:d to the propcny. 

.•• " ......... ,, ......... , ........ ........ t. """ .......... '' ••• ' .... 3 
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2.2h ''R~l,}~rd ''Rcl"l'rJm~ ... or R~.·(.'onh.·d" shall nu:an tl' tile. tht: tiling. or lih:d ofrcconJ 
J lc~.J.( llbtruml'nt mlh..: Uflic.:t: uftl11.: HcL:ou.h:r of( 'lark (\.lUnt). ~ .... ,ada. ur such other pli.iCC OJS ma: 
bt.• JI.'SJ~n;.ah.:d .ts the llffit.:l.tl kli.'<JtJlln tl11· n:corJing deeds. plo.ns. ~mJ sm11lar Jocurnc:nts atTcctmg tlllc 
It> real pwp ... ·n~ m <.'lark 

2.27 "f!c-.•dt:Jh.:::·· shall mcaJJ ;.uu.J rdCr to an) dwelling constructed on a Lot in accordance 
\~ 1th o~ll l."~o~,.·:..~l. ... tate .. md tl:lkrOJI I all o.; ~rH.Ithrs Declaration. 

!.!H 'Rtf!;;.; •md K~.·!.!ulatttm..;" shall nlcan ihc- rulc!!t and n:,gulatJons ad'--'Ph:d by the Bvard 
pur .. u.mt tll S~,.·,;l!ui, ..l !U llf till~ (kd.trai!Oil 

2.2•1 '':"':lh: I l£' <.:!. •rrncnt Pl.m ·· sh.tll nn.·an the gcncr.tl pk'l plan ofthc Dcn:lopmcnt au ached 
hcr.:tl• ..a:- l:,.iuhn ··c ·· 

:! . .lU -suh,.ll\ l''>~llfl \t.m'' .'!h.ill mean the map or pial of the De,·dopm~nt Recorded or to 
hl..· H. ... ·~.:t•rJ~·d 111 th ... · Oflkc: tlf th ... · Rt.·c .. lrJcr of Clark County. ~c\·ad~l 

Ill. 

-\fi..'..t 

.l.U~ .:~l!J<I.1lr~o.~tl.t~~J:o or '\\':1rr.mtic.:s. :\o n:pn.'"St.--ntations orwarnmties of any kinJ. c\prcss 
~'r uHpi;I."J. tlllu:r thJn th~ ,t.mJ.ud ''arranty rcqutrcJ by VA and FHA. ha\'t' been gi\'cn or m:.td:: by 
I>cd.tr.mt L'r 11~ .J.:;\."n!~ ur i.:ll!plu~.:cs m connt."\:'tion with the Propcny or any portion thereof: or any 
Jmpr'-1\ ~11\t,:rH tho:r.._·~m. 11-. ph: -.1\.:.tJI.·onJttll'll. b.._tO!Jl_g., compftJilCC \\ lth appf!cabJc J~m S,l.lr fitness fur 
lll!cr"".Jt.'\lll'-\.'. t~r m '--~~llil(.'li!Of1 '' tth the su\.ldi\ 1~1on. sale. &perJ.tion. maintenance. tost of rnaintcnanrc. 
l.t\c..,. tlf n.:p.:!.tlhm th~r:.:of . .h .t ~.:umnh.HJ·mh:rt:st commumty. t:\ccpt as spcclficJII) ;.mJ c:\prc:iS!) 
7)ct h1rth ;n tft!..., D~o:d.1r~lhll1 .mJ c\CL"fll .1.) may be likd by D~cl;.u-ant liutn time ll.'l time '' ith an~ 
::\1\Cmmcnt.JJ .JUt!wrH~ h 1 th~ c\h:nt rtt:mllttcd by law. the: Association. each and C:\'C:I"Y 0\\0C:f . 
• mJ th~.:1r -.u-.:cL':nors and J!>:-o!!_!lb hcrd.l_: v.aivc. and Dt.-clarant hereby c\prcssly disclaims. any ~md 
Jll m:ph~o'\! '-\arr.Ullit..~ n....-..ttcd by :"\RS II 6.--J i 1--J and oth~.--r applicahlt: laws. including." ithoul limitation • 
• If!~ nnplu:J t\ .trrant~ of 4u.Jht~. tth.:rchantabzlily. fitness tOr a particular purpose. hat.itability. and 
•,\ l)rh.mJihlllp. B~ \ Jlillt: ~,f ohraanmg Jls O\\ ncrship rntcrt.."Sl in the- Properly or any ponion thereof. 
til~.· _.\-.~''-'llllfl.mJ :..·.Kh .mJ C\ t..-ry-U\' ncr ht..--rcb~ CO\'cnant and agree thJt the period for commencing 
.t!l~ .u:Uun.t~.tllhl Dt:dJr JBl fur hrc<Jd!. of J.ny uhligatidns or\\ arr.mtics arising under ~RS I IDA I 13 
pr I I(, ..: I I .J :,I1Jll h~,.· l\\ o ~ 2 J ~ ~..·.1rs a:tcr the t:Jusc of action accrues. 

l..tl Rt.'CJCfl\i,.'~ll E~sc:mcnts. Eotch Lot and ilS Owner shall have an casement and 
lh~ S.Ulh: h h·rc:h: ~;TJntcJ !1~ tht..· DL'ClJrJ.nl O\ \."rail adjoining pan:cls for the purpose of accommt.>dating 
any cncru:.tthmcnt dtic to cngmct;rlng errors. errors in original construction. seU!cmcnt or shifring 

... u ..... 
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tht: spt:~ral :1.SSl.'SSTlh.'IH anJ thr: JJ.h.: or dates of payment of the same. ~o payme-nt shall he Jul..' fc\\ cr 
than lit!.ccn t i 5) d.tys after the writt('ll notice has bcr:n gi\'C;•. Fai lurcofthc Association to gi\'C notice 
~,_,f thl." ~rl!cral :\s~~.:ssmcm ~hJJ! not afli:ctthc liability of the Qv. ncr of any Lot. hut the d~J.tc when 
pi.!~nu:rn sho..~ll bccon11..· due rn sw.:h a cas~ shall bt• ddCrred to a date fif:cen ( 15) days after the notice 
shJfi ha\·c bc'-'n ~~\·en 

5.06 ( ·,,Jit't'llnn •.If .·\~~cs:>mr:nts. Regular Assessments shall commt:ncc no later than si \I! 
1 f•'') JJ: ~ f~.~ll,h\ ing the \.'los~o• ,J(th!..' first sale of a Lot by Declarant to an Ownr:r other than Declarant. 
Bnth rL·::ulo..~r ·Jnd sp;:ci.J~ A:.s.· ... ~mt:rlt·· mus! h~: fixed at a unifonn r.ttc for all Lots ;md silall bC' billed 
and coikctcd on a nh.mthly has1:\ ur at such fr~'4ucncy as the Board shall dctC"mlinc in its discretion. 

S.tl7 I 'npJid :\~..,c~sm::nts. The amount of any dclinc.pcnt Asscss;ncnt. whethe-r n~gular 
or spl·o~l. .ass('SSI.:'d :.~g.amst ~my Lot. a h.J!C paymt~nt charge of fh'e percent (5Q,.;d of the delinquent 
:\ss::ssmt.·nt. plu;.; Jlltl·:c:st llH sta·h Asst::,Snll:flt and late payment charge at a rate not to exceed cig.hh~cn 
pt:rccnt ( IS"" 1 per ;.mnum .\lmple mtcrcst. and tlu: costs of collecting such Assessment~ late payment 
charge. ~111d Jlllcrc'!lt. inl'ludm!:! f('aMmahk Jth.>mcys' fees. shall be a lien up(lO the Lot assessed untii 
p.ud. Such IJC'Il sh;.~ll he pflllf Ill ;.my dcc.:lar;JI!Oil ofhomc:-;tc3d, and cJo.ccp! as pru\'idcd in Scctiun 5 .t •S 
hcn:ol: :.uch J1l'n sh;.sll sun'J\ c -~lid no! h:: alli..·dt~d by the convcyanccufth:.: Lot5ubjc.....:t to th!.!dclinqucnt 
.-\s~cssmcnt to >I thm.t-pan: pun:h~sc-r. ~uch li~n shall be created in acc.:ordaJlc\! with !\RS § II Cl.J I I o 
• .1nd shall hl' lUn.:du~cJ 111 thl..' rn;.uuJ_·r pro\·idl"tl lOr in !\RS S' I I 6.31162-1 J 6.3 I I (18 as is now or hcrcaf!l.!; 
m:1y hC" J!t cfti.:~o:t :\ •:~.·n,ti-...~h.: l'\t.'l"Uh:d and ackmn\ lc.:dgt:d by any two (:2) rncmhcr:::. of the Board 
st~lting th(' indchtl.'JJ·,c~s sec urct.J hy such lll.'ll shall be! conclusi\'c upon the Association as to the antount 
llf ~·.uch Jmkhtcdn;.~ss ;t!t oft he date: oft he ccrti ficatc in fa\'or of all Persons who rely therccn in good 
tanh. and :>Udl..:cmlir...'ah.: shJ.Il he funushc.:.J to any Owner upon rcq:ucst at~~ rcasonahlc fcc not to exceed 
fen Dlllbrs !Sill Oil). fn ;,:Jdnt~•n tn ti.ln:..:lnsurcufthc A~scssmcru lkn. the Association may. hut 
1s JK•t ~1hhgat:.:ll to. briu~ an .. H:tam Io rcl..O\'o:.:r Judgment a1_:.ainst the Mcmb~r personally obligated to 
pa:~ ihl.!' ddml(Uc111 n:~ular ~)r !tpc.:I.2'Jal :\Ss\!'ssrnent atk·r ha\ ing pro\ il!cJ to that \fcmbcr thin) ( .:HJ} 
da) .:: \\ rmennoiJn..' ofthl'lh.'hllllUCW.;'y. n,~ Board may suspend th\.:' \'Oting ri!_!hts in the Association 
and nght ll, u~c ;.m~ ufth~· n..'l'rl'JIIVJMIIJL·Jinicsofthc Common Ar\!';.t of any Ownt.•rduringany period 
..ill) .·\s-.l..'s~nl~·nt l!ut: thm~ -;udi 0\\ n .. ·; IS unp:.ud. In lht: c\·1mt an Ass('ssrncnt is pa!tt dul! mon: than 
liilC"Ci1 1 1)) Jays. the Bvard ma: Jl..'darc munediatdy due and payabir:thctotal amount assessed against 
the 0\\ ncr ,Jl1J the J .lll ti.)r th.u ti!-.l..'al ~ c.tr The Assoc~atiun mJy not force los~.· a lien fortht: Assessment 
l)f.J line tOr .t \ u;latwn \lftfw: lkclaratJOn.the Byla,~,·s. onhc Rult..-s and Regulations. unlc."SS the \'iolation 
;s uf a type that thrt .. \lh..'ns th~: l.~o:a!th. sJICty.ur wcU:.trc of the residents of the D;:,·clopmcnt. 

5.08 llQ.f.U~al..!l' Prnfl•(tton :-.:ut \\ Hhstanding any other pru\ ision t1f this Dt:dar~lliun, lhJ 

ln:n cn.:ah:J una.h.:r 1h1s :\rtal.: k \' o:- Ulllkr ~my other Anzclc ofth1s Dcelaration. nor any lien arising. 
hy n:;.t~lm uf an: breach oftlus lJt.'l.: Jar<!' Jon. nor the cniOrccmcnt Qf any provision oftlns Dt.•rlaration. 
sho.ill defeat or r'·ndcr ul\·aht..lthc nghts oflhc bcncficiar~: under any Recorded ~1ongage of f1rst and 
st:mor priority JJU\\ or ht.·rcalkr upon a Lot. m.:.dt.: in good faith and for valu~. pt.·rfcctt:d hi..'!On: the 
date on\\ l~!:.:h tlu.: Assessment scu.=:,ht to bt: t:nforced bctamc delinquent. liowcvcr~ atlcrthc fort.'"Ciosurc 
of .. my such tirst 7\tongagc .. sud1 Lot shall r.:main subject to this Dcclaromon and shall bl..' liable fl.)r 
all rcg~1lar Assessments and all special Assessments h:\'i~~d tubscquc:nl to the date six (.6) months prior 
to the instJtutit.'ll of an action tt.l li..lrt .. ·cJosc on any such first ~lortgagc 

....... ·~·'"''"' ... , .. ,~, ...... ..,; 

-------=---- ·"'-""-== -----·--- ------------

= 
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5.0'1 E ffcct of:\mt:nt!m.:nts on \.tortgai!t:'S. ~otwithstanding the ~rovisions ofSc:c:ion I 0.04 
ht:rt:oC IH..l ai:icn•hth:lll of S~..·ctll'l~ 5 .II:S of this 0~..--cl;:ratron si~ail atT::ct the rights of:.my ht:ndkiar: 
\\ b.J!ie ~1,JI'lt"J!;C h.!.s seuor pnonty ~ prO'-'JdL"'J tn Section S.U~ and who docs not join in the t:\ccutiun 
th,:n.:lll:pr~.-)" 1J~·d thi!t ib \1on~a~c l!> RcCLlx-dcd m th~ rc.:.~! property n •. -cun.ts ofClark ( 'ount~. ~t·\··,l.da. 
rr:or Ill the H~·~ufli.Jllllllllf•.u~·h <lllll:fldll!t:U!~ pro\'ideJ. hO'.\'C\'f:r. th.Jt ali~:r lim:clusurc UfCOO\'C) JI!L:C 

rn llc:u llfli 1n."t.· it~sun:. ihc prtlpcn;, th;Jt \\ ~t~ ~UhJCCl to such :\1on..;o3gt: shJII he sul.jL"l't tv sut:h an1cndnrcnl. 

S.IU .L\!.~l!lli!L·\:.st.: ... "Jlh.'nts Po1iJ fu-.D..l£1~ DcdJ.ra:ll shail pay o.ill As~cssmcnt~on.Jll 
Lut ~ '1\\flt.:d h:· D.:~L.tro.mtlhtll!Wt llll Jll) Lots m .111y Annt:xahl~.: :\n.:a umd hvth of the tO ill)\\ mg shall 
llC,:ur· (a' S~lh :\mli.."\Jhk .-\rr..·J 1s actu~1Iy .:..uu~cxcd to and h~;,;t)mcs a p~ln oftl1c Prupt:rty. and th; 
tin: .nr:it day , ,(lht: month li1!l~m m~ th~: close of the first ~~k by Dc\·clopc:r room 0~\·ner oth~.:r than 
D.:•. doper tJ·f.~ LLII \\ nlun th/~ pJriiL'Lilar p .. )nion oftlu: Ann~xJblc Area 1: induding tbJsc: Ltlls 0\\ ned 
h~ D;,.·d;!fdnt tit~t ha\ 1: fl(il h~o·l"n ~~..,JJ It' 0\\ ncrs othcrthan DL-cLuznt: pro\·idl.~. howc\"cr.that Dt. .. .:hw.mt 
ma.\. n.:l~'f\ l.' a" ;t cn:dll thr..· lo•;h l'r '.11i.ot: of any nuintcnanrc or repair pcrfunncJ h:~ Dccl~ralll oJI 
thr..· .·\:'l~li!,.":Jihltl PftlJll'M;> 

\"1. 

Pnmi!le<l l" se' and R..,;trictions 

l:1 aJ.dl!!•.lll tn all c.ftl:l.' nl\ ~.:r;<~nb "'·untainl.!'d hc:n~·in. thL ust: ofthl.!' Pror('rty and r::.t~h Lot th•.:rcin 
IS suhjeCt !•1 1h1.: li.liltH\ lllg 

6.0 I Jmn.~~~~:m.l"nh ;,if!d 1. ·'il' E \.i...:Cpt ;.,s c\pn:ssl:-- pro\"idcd ht:rcm. the Lots ~1hall be: c.scJ 
~o.'\C I U::ol\ d:> ~or S!:l~!lr..·-IJ.m1f~ rc~llk·ntl..tf purposcs. limeshou ~ n~ i~ pr,1luhit::d. ~o rnoh1 k Jl,lfnt: m.::~· 
h·.: p!~ll~J ur luc..th.:d o11 <1!1) I.ut. 

tJ.02 Alli!.!!i:!b- ~u an!m;,J.., uf~m_:.. k1nJ shod! ht: rai~cu. hn.:J. or k"'·pt on an~ Lot. .:\t:t.:pt th..1: 
a n:~9 lllJb!·.: numhcr \If dogs. rJ!s. ~~r ,,,!J,_•r 1-:uust,:hofd pels ma~· be kept on a Lnt pn..n-· . ..!cd that th~~ 
arc: m.H ~cpt brl"d. or IJIJIIIl~~~n-.:d f~·~r .sll} con·~mdcia! purpo5.: nor in ' 10la'i10n of an) applicahlc lllr..";.ii 
,lrt.imanl\" ~)r any oth..:r pn1\ l'>hlll ,1f tlus ()f...'"cl~ration. A '"rcas(.)n~·hlc numl-t~r" shJ!l ordm;.tnl:. mc-.:Ul 
three: ( 3) M fL.~\Hr p~t~ per l.nt If a~ I animal is nol confined withm the R("sidt:ncc. tht: am mal mus: 
hl·ll.:'a.s.hr..\1 anJ under d!r"i..'(t ~.,·,mrol tlflh•: (Jwn~"'..· ._·.~ Lcsst:t~. !: shall be th1.!'4bsulu!cdut~ ant! ft::)fk,>nsihillt: 
lll't:a~h {)\\ nt:r or 1 .r:!-o.~t'l' ilHc ·aJ\ 1.;' ;m~ ~uhJ. ~mm..:l \l.,'•htc aii"'·r such omitn:..~.ls h<.t\ c tis·.::d Jn,Y pt ,nion 
ufth~...- Pr,tpcny ur an~ puhlu: prt•pl"rt~ II1 th~· \ i~·zrut) ot thr:: Pt,)pcr1y. \:,>ret shall he pl.'m~ith:i! h' 
hi,! ~!.:'pT h'Hhlll 1.111)- pnrl/1.111 t•f ::tl.' J•rl'•Pl'rt;> t f i i m.tk.l.'S 1..'\("l.'::O.SI\ t: JiPISC: Uf IS otlll..'f\\ I.SC ~klt.'llllHll."d h~ 
thr: l.hlarJ ll• h~,.· ~Jiltii~Jill'L'. It .l pr..·t t:• dl"tcnntnt.•d to ht• ~ nuiS:.iflCI.!'. the BoarJ rna) gt\C nuttcc tu th1..· 
0\\ n~r or L:::-,~t:l.' to n:-:,oh \.' thl oft~·numg prvhlcm \\ tthm jC'\ ~UI) ·t\\ o ( 7_: J htwr~. a,· :~l1fth~ prohh.:r 1 

'' JJt11 n:~t'l\ t..•d dt1fll!,~ th;1t p~.:1 uhl llf 1irw:. on.h:r tht: rcmovai o!"thc pet. 

6.03 iliiJJ.!!lffi:.b!llH QtilL'r '\o!J~ Re...,:d.:nTJ;.tl t 'g;~. ~~' cvmmerc1aL proi .• :ssional. inJ.ustriai 
ill'itlt'.ltinnal. (.,r nih~.:r rron-ro .... h.il..'ll~ial u~l.;' ( nl'-': :..:ding rc~itlt:nti .11 t.lay cart facilitit.•s • shall b~· condUi:tc' 
'"!l ,JJl! Llll '' tthllUt th~o.· \\ nttc-n ~ppr.n aft,f ti11.· H,l;.Ud. CXCL""Jll su\:h ter!~pNar:· u~t:s. <tS ~hall i'~ pcnnmcl: 
tn De..: IJJ;tnt '' hilc th~.-· 11:..·\ dl'PII~l'lll h h ... ·; 11.~ l.."<.•O~>Irui:l~.:d . .m ... Lots arc ht.>mg :.oiJ h~ Oct I;.J.fJ.!ll. :\a.' 
11\\ nr.;r \\ t~hmg t,l ~undL•d .m: c..·.~mm::rl."f~\1. Ht~! nut:;lr:~l or ottt~,.,. non-rc~ah:ntiJI U:-1.."~ mtou:-o Lot ~bl 

lirst .tpply ,,, t hc B~·.c:d f,)r .. j1)lf11\ ,i11t! ~u'h u.-.c.: .;.mel ~hall pru\ ' k ll> :hl.:' BtJ~Ifd J.ll~ •nl~mnJI •on t.k·:..·nK"l · 

'" ............... -··~ ............. , . " 
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c. Declarant hereby declares that all the Property included 
within Phase One (1) is to be held, conveyed, hypothecated 
encumbered, leased, rented, used, occupied and improved subject 
to the lirnitations, restrictions, reservations, rights, easements, 
conditions and covenants contained in this Declaration, all of 
which are declared and agreed to be in furtherance of a plan for 
the protection, subdivision, maintenance, improvement and sale of 
the Property for the purpose of enhancing the value, desirability 
and attractiveness of the Property. All provisions of this 
Declaration, including without limitation the easereents, uses, 
obligations, covenants, conditions and restrictions hereof, are 
hereby imposed as equitable servitudes upon the Property. All 
of the limitations, restrictions, reservations, rights, easements, 
conditions and covenants herein shall run with and burden the 
Property and shall be binding on and for the benefit of .. all of 
the Property and all Persons having or acqu1ring any right, 
title or interest in the Property, or any part thereof, and 
their successive owners and assigns. 

ARTICLE I 

1. pefinitions. 
Unless otherwise expressly provided, the following words and 
phrases when used herein shall have the following specified 
meanings. 

1.1 Architectural Coromit~ee or Committee. 
Architectural Committee or Committee shall mean the Architectural 
and Landscaping Committee provided for in this Declaration. 

1.2. A~~ociation. 
Association shall mean uHARTRTDGE HOMEOWNERS ASSOCIATIONw Inc., 
a Nevada nonprofit corporation, its successors and assigns. 
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1.3. Association Property. 
Association Property shall mean all of the real and personal 
property and Improvements to which the Association shall hold 
fee title for the common use and enjoyment of the Members as 
provided herein. The Association Property in the planned 
development shall include: 

CL "A" "HARTRIDGE AVENUEu (COMMON LOT, PRIVATE STREET, 
PUBLIC UTILITY EASEMENT TO BE PRIVATELY MAINTAINED BY THE 
HOA) ; CL "Au "INDIAN ROSE STREET'' (COMMON LOT, PRIVATE 
STREET, PUBLIC UTILITY EASEMENT TO BE PRIVATELY MAINTAINED 
BY THE HOA); CL "A" "COLORFUL RAIN AVENUE" (COMMON LOT, 
PRIVATE STREET, PUBLIC UTILITY EASEMENT TO BE PRIVATELY 
MAINTAINED BY THE HOA) AND COMMON LOT CJJ "C" OF FINAL PLAT 
OF HARTRIDGE UNIT 1 (A COMMON INTEREST COMMUNITY) AS SHOWN 
BY MAP THEREOF ON FILE IN BOOK 111 OF PLATS, PAGE 95 IN THE 
OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, NEVADA. 

1.4. Beneficiary. 
Beneficiary shall mean a Mortgagee under a Mortgage or a 
Beneficiary under a Deed of Trust, as the case may be, and the 
assignees of such Mortgagee or Beneficiary. 

l. 5. Board qr Board of Directors. 
Board or Board of Directors shall mean the Board of Directors of 
the HARTRIDGE HOMEOWNERS ASSOCIATION. 

1. 6 . Bylaws. 
Bylaws shall mean the Bylaws of the HARTR!DGE HOMEOWNERS 
ASSOCIATION as adopted by the Board, as such Bylaws may be 
amended from time to time. 

1.7. ~. 
City shall mean and refer to the City of North Las Vegas, 
Nevada, and its various departments, divisions, employees and 
representatives. 

. 
l.S. Close of Escrow. 

Close of Escrow shall mean the date on which a deed is Recorded 
conveying a Lot. 
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1.9. Common Expenses. 
Common Expenses shall mean those expenses for wr.ich the Association 
is responsible under the Declaration, including the actual and · 
estimated costa of: maintenance, management, operation, repair and 
replacement of the Association Property, unpaid Common Residential 
Assessments, Supplemental Assessments and Capital Improvement 
Assessments; costs of management and administration of the 
Association including, but not limited to, compensat~on paid by 
the Assoc~ation to managers, accountants, attorneys and other 

,...employees; the coBts of all gardening, security, and other services 
benefitting the Association Property; the costs of fire, casualty 
and liability insurance, workers' compensation insurance, errors 
and omissions and director, officer and agent liability insurance, 
worker's c:ompensation insurance, and other insurance covering the 
Association Property, and the directors, officers and agents of 
the Association; the costs of bonding of the members of the Board, 
taxes paid by the Association, including any blanket tax assessed 
against the Association Property: amounts paid by the Association 
for discharge of any lien or encumbrance levied against the 
Property, or portions thereofi and the costs of any other item or 
items incurred by the Association, for any reason whatsoever in 
connection w1th the Assoc1ation Property, for the common benefit 
of the Owners. 

1.10. Com~pn Elements. 
Common Elements, as defined in Nevada Revised Statutes section 
116.11031A, shall mean the Association Property. 

1.11. Declarant. 
Declarant shall mean KIMBALL HILL HOMES, INC., A NEVADA 
CORPORATION, its successors, and any Person to which it shall 
have assigned any of its rights hereunder by an express written 
assignment. 

1.12. Declaration. 
Declaration shall mean this instrument, as it may be amended 
from time to time. 
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1.13. peed of Trust. 
Deed of Trust shall mean a Mortgage as further defined herein. 

1. 14 • Family. 
Family shall mean one or mere natural persons related to each other 
by blood, .marriage or adoption, or one or more natural persons 
not all so related, but who maintain a common household in a 
Residence. 

1. 15. FHLMC. 
FHLMC shall mean the Federal Home Loan Mortgage Corporation (also 
known as The Mortgage Corporation) created by Title II of the 
Emergency Home Finance Act of 1970, and any successors to such 
corporation. 

1.16. Fannie Mae. 
Fannie Mae shall mean the Federal National Mortgage Association, 
a government-sponsored private corporation estab1ished pursuant to 
Title VII! of the Housing and Urban Development Act of 1968, and 
any successors to such corporation. 

1.17. QNMA. 
GNMA shall mean the Government National Mortgage Association 
administered by the United States Department of Housing and Urban 
Development, and.any successor to such association. 

1.18. Imgrove~e. 
"'Improvements" for the purpose of the Association Property shall 
include landscaping, planted trees, shrubs, sprinkler pipes, 
private streets, and perimeter walls. ~rmprovementsn for the 
purpose of each Lot shall include all structures and 
appurtenances thereto of every type and kind. 

1.19. !&1.· 
Lot shall mean any legal f:lubdivision lot or parcel of land shown 
upon any recorded subdivision map or parcel map of the Project 
together with the improvements, if any thereon. A Lot shall also 
mean and refer to a Unit as def~n~d in Nevada Revised Statutes 
Section 116.11039 and any amendments thereto. 
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1.20. Member. Membership. 
Member shall mean any Person holding a membership in the 
Association, as provided in this Declaration. Membership shall 
mean the property, voting and other rights and privileges of 
Members as provided hcre~n. together with the correlative duties 
and obligations conta~ned in the Restrictions. 

1. 21. MortgSl~. 
Mortgage shall mean any Recorded mortgage or deed of trust or 
other conveyance of one or more Lots or other portion of the 
Property to secure the performance of an obligation, which 
conveyance will be reconveyed upon the completion of such 
performance. 

1.24. Mortgagee, Mortgagor. 
Mortgagee shall mean a Person to whom a Mortgage is made and shall 
include the Beneficiary of a Deed of Trust. "Mortgagor'' shall mean 
a Person who mortgages his or its property to another (i.e., the 
maker of a Mortgage), and shall include the Trustor of a Deed of 
Trust. The term "Trustor" shall be synonymous with the term 
"Mortgagor" and the term "Beneficiary" shall be synonymous with 
the term "Mortgagee." 

1.23. Noticq and Hearing. 
Notice and Hearing shall mean written notice and a hearing before 
the Board, at which the Owner concerned shall have an 
to be heard in person, or by counsel at the Owner's expense, in 
the manner further provided in the Bylaws. 

l. 24. Owner. 
Owner shall mean the Person or Persons, 1ncluding Declarant 
holding fee simple interest to a Lot. The term "Owner" shall 
include a seller under an executory contract of sale but shall 
exclude Mortgageee. 

l • 2 5 • Person. 
Person shall mean a natural individual or any other entity with 
the legal right to hold title to real property. 

1.26. Property or Project. 
Property or Project shall mean all of the real property described 
in Paragraph A of the Preamble to this Declaration. The Property 
is a "common interest community" as defined in Section 116.110323 
of the Nevada Revised Statutes and any amendments thereto. 
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1.27. Regard. File. Recgrdation. 
Record, File, or Recordation shall mean, with respect to any 
document, the recordation or filing of such document in the Office 
of the Clark County Recorder. 

l. 2 B • Residence . 
Residence shall mean a Lot, intended for use by a single 
Family. 

1.29. Restrictions. Restrictions shall mean and 
refer to this Declaration of Restrictions, the Articles of 
Incorporation of the Association, the adopted Bylaws of the 
Association, and the Rules and Regulations of the Association. 
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10.5. Notice to owners and Mortgagees, 
The Board. upon learning of any taking affecting a material portion 
of the Property, or any threat thereof, shall promptly notify all 
Owners and those Beneficiaries, insurers and guarantors of 
Mortgages on Lots in the Project who have filed a written request 
for such notice with the Association. The Board, upon learning of 
any taking affecting a Lot, or any threat thereof, shall promptly 
notify any Beneficiary, insurer or guarantor of a Mortgage 
encumbering such Lot who has filed a written request for such 
notice with the Association. 

ARTICLE XI 

11. Rights of Mortgagees. 
Notwithstanding any other provisions of this Declaration, no 
amendment or violation of this Declaration shall operate to defeat 
or render invalri.d the rights of the Beneficiary under any Deed of 
Trust upon one (1) or more Lots made in good faith and for value, 
provided that after the foreclosure of any such Deed of Trust 
such Lot(s) shall remain subject to this Declaration, as amended. 
For purposes of this Declaration, "first Mortgage" shall mean a 
Mortgage with first priority over other Mortgages or Deeds of Trust 
on a Lot, and "fl.rst Mortgagee" shall mean the Beneficiary of a 
first Mortgage. For purposes of any provl.sion of this Declaration 
or the other Restrictions which require the vote or approval of a 
specified percentage of first Mortgagees, such vote or approval 
shall be determined based upon one (1) vote for each Lot encu~bered 
by each such first Mortgagee. In order to induce FHLMC, GNMA and 
Fannie Mae to participate in the financing of the sale of Lots 
within the ProJect, the following provisions are added hereto 
(and to the extent these added provisions conflict with any other 
these provisions of the Restrictions, these added provisions 
control): 

(a) Each Beneficiary, insurer and guarantor of a first 
Mortgage encumbering one (1) or more Lots, upon filing a 
written request for notification with the Board, is 
entitled to written notification from the Association of: 
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------~-'--

(1) any condemnation or casualty loss which affects 
either a material portion of the Project or the Lots(s) 
securing the respective first Mortgage; and 

(2) any delinquency of sixty (60) days or morA in 
the performance of any obligation under the Restrictions, 
including without limitation the payment of assessments 
or charges owed by the Owner(e) of the Lot(s) securing 
the respective first Mortgage, which notice each OWner 
hereby consents to and authorizes; and 

(3) a lapse, cancellation, or material modification 
of any policy of insurance or fidelity bond maintained 
by the Association; and 

(4) any proposed action of the Association which 
requires consent by a specified percentage of first 
Mortgagees. 

(b) Each Owner, including each first Mortgagee of a 
Mortgage encumbering any Lot who obtain~ title to such Lot 
pursuant to the remedies provided in such Mortgage, or by 
foreclosure of the Mortgage, or by deed or assignment in lieu 
of foreclosure, shall be exempt from any "right of first 
refusal" created or purported to be created by the 
Restrictions. 

(c) Each first Mortgagee of a Mortgage encumbering any 
Lot which obtains t~tle to such Lot 1 pursuant to the remedies 
provided in such Mortgage or by foreclosure of such Mortgage, 
shall take title to such Lot free and clear of any claims for 
unpaid assessments or charges against such Lot which accrued 
prior to the time such Mortgagee acquires title to such Lot 
in accordance with Section 4.10. 
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This Declaration is dated April 27, 2004 for identification 
purposes. 

•n11o• 

KIMBALL HILL HOMES NEVADA, INC., 
A NEVAD~ORATION 

By: ~&~ 
R. Lee Venable 

Its: Division President 

"Declarant" 
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STATE OF NEVADA 
ss. 

COUNTY OF CLARK 

On this 5i'o day of )to~~ , 2004, personally 
appeared before me, the und reigned, a Notary Public, R, Lee 
Veaable personally known to me to be the person whose name is 
subscribed to the above instrument, who acknowledged that he 
executed the instrument. 
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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS 

AND RESERVATION OF EASEMENTS 

FOR 

CANYON SPRINGS 

THIS DECLARATION is made by U.S. HOHE CORPORATION, A 
DELAWARE CORPORATION ("Declarant"). 

P R E AM B L E: 

A. Declarant is the owner of certain real property, 
located in the North Las Vegas, Clark County, Nevada, and 
described as follows: 

LOT ONE HUNDRED TWENTY-THREE (123) TO LOT ONE HUNDRED 
TWENTY-SIX (126), INCLUSIVE, LOT ONE HUNDRED TWENTY-EIGHT 
(128) TO LOT ONE HUNDRED THIRTY-THREE (133), INCLUSIVE, OF 
FINAL MAP OF ALEXANDER AND N. FIFTH UNIT l, A COMMON 
INTEREST COMMUNITY AS SHOWN BY MAP THEREOF ON FILE IN BOOK 
119 OF PLATS, PAGE 10 IN THE OFFICE OF THE COUNTY RECORDER 
OF CLARK COUNTY, NEVADA ("Phase One (1)"). 

B. It is the desire and intention of Declarant to create 
a "planned community" of detached residences to be developed in 
multiple phases with an initial maximum of two hundred forty
six (246) Lots in the above described Property, as said quoted 
term is defined within the Nevada Revised Statutes and to impose 
mutually beneficial restrictions under a general plan of 
improvement for the benefit of all of the Lots within the 
planned community in accordance with the Uniform Common Interest 
Ownership Act as set forth in the Nevada Revised Statutes 
Sections 116.1101 et. seq. and any amendments thereto. 
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C. Declarant hereby declares that all of Phase One (1} as 
described in Preamble, Paragraph A herein is to be held, conveyed 
hypothecated, encumbered, leased, rented, used, occupied and 
improved subject to the limitations, restrictions, reservations, 
rights, easements, conditions and covenants contained in this 
Declaration, all of which are declared and agreed to be in 
furtherance of a plan for the protection, subdivision, 
maintenance, improvement and sale of the Property for the purpose 
of enhancing the value, desirability and attractiveness of the 
Property. All provisions of this Declaration, incltlding 
without limitation the easements, uses, obligations, covenants, 
conditions and restrictions hereof, are hereby imposed as 
equitable servitudes upon the Property. All of the limitations, 
restrictions, reservations, rights, easements, conditions and 
covenants herein shall run with and burden the Property and shall 
be binding on and for the benefit of all of the Property and 
all Persons having or acquiring any right, title or interest in 
the Property, or any part thereof, and their successive owners 
and assigns. 
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ARTICLE I 

1. Definitions. 
Unless otherwise expressly provided, the following words and 
phrases when used herein shall have the following specified 
meanings. 

1.1. Architectural Committee or Committee. 
Architectural Committee or Committee shall mean the Architectural 
and Landscaping Committee provided for in this Declaration. 

1.2. Association. 
Association shall mean "CANYON SPRINGS HOMEOWNERS ASSOCIATION" 
Inc., a Nevada nonprofit corporation, its successors and 
assigns. 

1.3. Association Property. 
Association Property shall mean all of the real and personal 
property and Improvements to which the Association shall hold 
fee title for the common use and enjoyment of the Members as 
provided herein. There is no Association Property in Phase 
One (1). 

1.4. Beneficiary. 
Beneficiary shall mean a Mortgagee under a Mortgage or a 
Beneficiary under a Deed of Trust, as the case may be, and the 
assignees of such Mortgagee or Beneficiary. 

1.5. Board or Board of Directors. 
Board or Board of Directors shall mean the Board of Directors of 
the CANYON SPRINGS HOMEOWNERS ASSOCIATION. 

1.6. Bylaws. 
Bylaws shall mean the Bylaws of CANYON SPRINGS HOMEOWNERS 
ASSOCIATION, as adopted by the Board, as such Bylaws may be 
amended from time to time. 

1. 7. City. 
City shall mean the City of North Las Vegas, Nevada, and its 
various departments, divisions, employees and representatives. 

1.8. Close of Escrow. 
Close of Escrow shall mean the date on which a deed is Recorded 
conveying a Lot. 
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1.9. Common Expenses. 
Common Expenses shall mean those expenses for which the Association 
is responsible under the Declaration, including the actual and 
estimated costs of: maintenance, management, operation, repair and 
replacement of the Association Property, unpaid Common Residential 
Assessments, Supplemental Assessments and Capital Improvement 
Assessments; costs of management and administration of the 
Association including, but not limited to, compensation paid by 
the Association to managers, accountants, attorneys and other 
employees; the costs of all gardening, security j and other services 
benefitting the Association Property; the costs of fire, casualty 
and liability insurance, workers' compensation insurance, errors 
and omissions and director, officer and agent liability insurance, 
worker's compensation insurance, and other insurance covering the 
Association Property, and the directors, officers and agents of 
the Association; the costs of bonding of the members of the Board, 
taxes paid by the Association, including any blanket tax assessed 
against the Association Property; amounts paid by the Association 
for discharge of any lien or encumbrance levied against the 
Property, or portions thereof; and the costs of any other item or 
items incurred by the Association, for any reason whatsoever in 
connection with the Association Property, for the common benefit 
of the Owners. 

1.10. Common Elements. 
Common Elements, as defined in Nevada Revised Statutes section 
116.110318, shall mean the Association Property. 

1.11. Declarant. 
Declarant shall mean U.S. HOME CORPORATION, A NEVADA 
CORPORATION, its successors, and any Person to which it shall 
have assigned any of its rights hereunder by an express written 
assignment. 

1.12. Declaration. 
Declaration shall mean this instrument, as it may be amended 
from time to time. 

1.13. Deed of Trust. 
Deed of Trust shall mean a Mortgage as further defined herein. 
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1.14. Family. 
Family shall mean one or more natural persons related to each other 
by blood, marriage or adoption, or one or more natural persons 
not all so related, but who maintain a common household in a 
Residence. 

1. 15. FHLMC. 
FHLMC shall mean the Federal Home Loan Mortgage Corporation (also 
known as The Mortgage Corporation) created by Title II of the 
Emergency Home Finance P..ct of 1970, and any successors to such 
corporation. 

1.16. Fannie Mae. 
Fannie Mae shall mean the Federal National Mortgage Association, 
a government-sponsored private corporation established pursuant 
to Title VIII of the Housing and Urban Development Act of 1968, 
and any successors to such corporation. 

1.17. GNMA. 
GNMA shall mean the Government National Mortgage Association 
administered by the United States Department of Housing and Urban 
Development, and any successor to such association. 

1.18. Improvements. 
"Improvements" for the purpose of the Association Property shall 
include sprinkler pipes, landscaping, planted trees, shrubs, 
private streets and street lights, and perimeter walls. 
"Improvements" for the purpose of each Lot shall include all 
structures and appurtenances thereto of every type and kind. 

1.19. Lot. 
Lot shall mean any legal subdivision lot or parcel of land shown 
upon any recorded subdivision map or parcel map of the Project 
together with the improvements, if any thereon. A Lot shall also 
mean and refer to a Unit as defined in Nevada Revised Statutes 
Section 116.11039 and any amendments thereto. 

1.20. Member, Membership. 
Member shall mean any Person holding a membership in the 
Association, as provided in this Declaration. Membership shall 
mean the property, voting and other rights and privileges of 
Members as provided herein, together with the correlative duties 
and obligations contained in the Restrictions. 
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1. 21. Mortgage. 
Mortgage shall mean any Recorded mortgage or deed of trust or 
other conveyance of one or more Lots or other portion of the 
Property to secure the performance of an obligation, which 
conveyance will be reconveyed upon the completion of such 
performance. 

1.22. Mortgagee, Mortgagor. 
Mortgagee shall mean a Person to whom a Mortgage is made and shall 
include the Beneficiary of a Deed of Trust. "Mortgagor" shall mean 
a Person who mortgages his or its property to another (i.e., the 
maker of a Mortgage), and shall include the Trustor of a Deed of 
Trust. The term "Trustor" shall be synonymous with the term 
"Mortgagor" and the term "Beneficiary" shall be synonymous with 
the term "Mortgagee." 

1.23. Notice and Hearing. 
Notice and Hearing shall mean written notice and a hearing 
before the Board, at which the Owner concerned shall have an 
to be heard in person, or by counsel at the Owner's expense, in 
the manner further provided in the Bylaws. 

1.24. Owner. 
Owner shall mean the Person or Persons, including Declarant 
holding fee simple interest to a Lot. The term "Owner" shall 
include a seller under an executory contract of sale but shall 
exclude Mortgagees. 

1.25. Person. 
Person shall mean a natural individual or any other entity with 
the legal right to hold title to real property. 

1.26. Property or Project. 
Property or Project shall mean all of the real property described 
in Paragraph A of the Preamble to this Declaration, together with 
any and all Annexable Property which is subjected to this 
Declaration by Annexation Amendment pursuant to Sections 16.3 and 
16.4 hereof. The Property is a "common interest community" as 
defined in Section 116.110323 of the Nevada Revised Statutes and 
any amendments thereto. 
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1.27. Record, File, Recordation. 
Record, File, or Recordation shall mean, with respect to any 
document, the recordation or filing of such document in the 
Office of the Clark County Recorder. 

1.28. Residence. 
Residence shall mean a Lot, intended for use by a single 
Family. 

1.29. Restrictions. Restrictions shall mean and 
refer to this Declaration of Restrictions, the Articles of 
Incorporation of the Association, the adopted Bylaws of the 
Association, and the Rules and Regulations of the Association. 
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4.7. Delinquency. 
Any installment of an assessment provided for in this Declaration 
shall be delinquent if not paid within fifteen (15) days of the 
due date as established by the Board of Directors of the 
Association. The Board shall be authorized to adopt a system 
pursuant to which any installment of Annual Assessments, Capital 
Improvement Assessments, Special Assessments, or Reconstruction 
Assessments not paid within thirty (30) days after the due date, 
plus all reasonable costs of collection (including attorneys' 
fees) and late charges as provided herein, shall bear interest 
commencing thirty (30) days from the due date until paid at the 
rate of up to eighteen percent (18%) per annum, but in no event 
more than the maximum rate permitted by law. The Board may also 
require the delinquent owner to pay a late charge. The 
Association need not accept any tender of a partial payment of 
an installment of an assessment and all costs and attorneys' fees 
attributable thereto, and any acceptance of any such tender 
shall not be deemed to be a waiver of the Association's right to 
demand and receive full payments thereafter. 

4.8. Creation and Release of Lien. 
In accordance with and subject to NRS Section 116.3116, the 
Association shall have a lien on a Lot for any for any 
construction penalty that is imposed against the Lot's Owner 
pursuant to Section 47 of Chapter 116, any assessment levied 
against that Lot or fines imposed against the Lot Owner, from 
the time the construction penalty, assessment or fine becomes 
due. Any penalty, fees, charges, late charges, fines, and 
interest charged in accordance with paragraphs (j), (k) and (l) of 
subsection 1 of NRS 116.3102 are enforceable as assessments. If 
an assessment is payable in installments, the full amount of the 
assessment is a lien from the time the first installment thereof 
becomes due. A lien is prior to all other liens and encumbrances 
on a lot except: (a) liens and encumbrances recorded before the 
recordation of this Declaration; (b) a first security interest on 
the Lot recorded before the date on which the assessment sought to 
be enforced becomes delinquent; and (c) liens for real estate taxes 
and other governmental assessments or charges against the Lot. The 
lien is also prior to the first security interest described herein 
as (b) to the extent of the assessments for common expenses based 
on the periodic budget adopted by the Association pursuant to NRS 
116.3115 which would have become due in the absence of acceleration 
during the six (6) months immediately preceding institution of 
an action to enforce the lien. The language provided for herein 

-28-

4/5/05 

6/27/2016 1:35:54 PMCTADD0355

ssmith
Highlight

ssmith
Highlight



Branch :FLV,User :KABU Comment: Station Id :KMCQ

CLARK,NV Page 35 of 82 Printed on 4/14/2015 2:00:34 PM
Document: CCR 2005.0412.1131

does not affect the priority of mechanic's or materialmen's liens, 
or the priority of liens for other assessments made by the 
Association. Recordation of this Declaration constitutes record 
notice and perfection of the lien provided for herein. No further 
recordation of any claim of lien for assessment is required. A 
lien for unpaid assessments is extinguished unless proceeding to 
enforce the lien are instituted within three (3) years after the 
full amount of the assessments becomes due. 

Not\·Jithstanding the language provided for herein; the Association 
is not prohibited from actions to recover sums provided for herein 
nor is prohibited from taking a deed in lieu of foreclosure. A 
judgment or decree in any action brought under this section must 
include costs and reasonable attorney's fees for the prevailing 
party. 

The Association, upon written request shall furnish to a Lot 
Owner a statement setting forth the amount of unpaid assessments 
against the Lot. If the interest of the Lot Owner is real estate 
or if a lien for the unpaid assessment's may be foreclosed under 
NRS 116.31162 to 116.31168, inclusive, the statement must be in 
recordable form. The statement must be furnished within ten (10) 
business days after receipt of the request, and is binding on the 
Association, the Board of Directors of the Association and each 
Owner of a Lot. 
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4.9. Enforcement of Liens. 
It shall be the duty of the Board of Directors to enforce the 
collection of any amounts due under this Declaration by one or more 
of the alternative means of relief afforded by this Declaration. 
The lien on a Lot enforced by sale of the Lot conducted by the 
Association, the Association attorneys, any title insurance company 
authorized to do business in Nevada, or other persons authorized by 
the Association to conduct the sale as a trustee, after failure of 
the Owner to pay any Annual, Capital Improvement or Reconstruction 
Assessment/ or installment thereof, as provided herein. The sale 
shall be conducted in accordance with the provisions of the Nevada 
Revised Statutes, applicable to the exercise of powers of sale 
in mortgages and deeds of trust or in any manner permitted by law. 
An action may be brought to foreclose the lien of the association 
by the Board, or by any Owner if the Board fails or refuses to 
act, after the expiration of at least thirty (30) days from the 
date on which the Notice of Lien was Recorded; provided that at 
least ten (10) days have expired since a copy of the Notice of 
Lien was mailed to the Owner affected thereby. The Association, 
through its agents, shall have the power to bid on the Lot at the 
foreclosure sale, and to acquire and hold, lease, mortgage and 
convey the same. 

Upon completion of the foreclosure sale, an action may be brought 
by the Association or the purchaser at the sale in order to secure 
occupancy of the defaulting Owner's unit, and the defaulting Owner 
shall be required to pay the reasonable rental value for such Unit 
during any period of continued occupancy by the defaulting Owner or 
any persons claiming under the defaulting Owner. Suit to recover 
a money judgment for unpaid assessments shall be maintainable 
without foreclosing or waiving any lien securing the same, but this 
provision or any institution of suit to recover a money judgment 
shall not constitute an affirmation of the adequacy of money 
damages. Any recovery resulting from a suit in law or in equity 
initiated pursuant to this Section may include reasonable 
attorneys' fees as fixed by the court. 
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4.10. Priority of Assessment Lien. 
Subject to the priorities established by NRS 116.3116 Lien for 
Assessments., the lien of the assessments provided for herein, 
including interest and costs (including attorneys' fees), shall be 
subordinate to the lien of any previously Recorded first Mortgage 
upon one or more Lots. Sale or transfer of any Lot shall not 
affect the assessment lien. However, the sale or transfer of 
any Lot pursuant to judicial or nonjudicial foreclosure of a first 
Mortgage shall extinguish the lien of such assessments as to 
pa~ulents which became due prior to such sale or transfer. No sale 
or transfer shall relieve such Lot from liens for any assessments 
thereafter becoming due. When the Beneficiary of a first Mortgage 
of record or other purchaser of a Lot obtains title pursuant to 
a judicial or nonjudicial foreclosure of the first Mortgage, such 
Person, his successors and assigns, shall not be liable for the 
share of the Common Expenses or assessments by the Association 
chargeable to such Lot which became due prior to the acquisition 
of title to such Lot by such Person. Such unpaid share of Common 
Expenses or assessments shall be deemed to be Common Expenses 
collectible from all of the Owners of the Lot including such 
Person, his successors and assigns. 

4.11. Capital Contributions to the Association. 
Upon acquisition of a Lot from Declarant, each Owner of a Lot in 
each Phase of the Project subject to this Declaration shall 
contribute to the capital of the Association an amount equal to 
one-sixth (l/6th) of the amount of the then Annual Assessment for 
that Lot as determined by the Board. This amount shall be 
deposited by the buyer into the purchase and sale escrow and 
disbursed therefrom to the Association or to Declarant if Declarant 
has previously advanced such funds to the Association, unless such 
funds were paid by the Declarant to the Association as an Owner 
of a Lot. 

4.12. Reduction in the Annual Assessment. 
In order to maintain the overall financial stability of the 
Association on a long term basis, the Board of Directors may 
not, without the approval of fifty-one percent (51%) of the 
Owners, reduce the annual assessment in excess of five percent 
(5%) per year. 
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This Declaration is dated April 5, 2005 for identification 
purposes. 

4/5/05 

U.S. HOME CORPORATION, 
A DELAWARE TION 

By: 

Its: Project t·1anager 

''Declarant" 
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STATE OF NEVADA 
ss. 

COUNTY OF CLARK 

On this 01,e,day of -0f01 , 2005, personally 
appeared before me, the undersigned, a Notary Public, Larry Bach 
personally known to me to be the person whose name is subscribed 
to the above instrument, who acknowledged t7t;;. executed the 
instrument. . 

4/5/05 

8 
NOTARY PUBLIC 

STATE OF NEVAOA 
County of Clart< 

L. H. SALVAOOR 
.. ~Pill. No. 04·92687·1 
MY"""'· Ex~reo Nov. 2. 20011 
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EXHIBIT "A" 

"ANNEXABLE PROPERTY" 

LOT ONE (1) TO LOT FORTY-NINE (49), INCLUSIVE, AND COMMON 
ELEMENT LOTS "A", "B", "C" AND "D" OF FINAL MAP OF ALEXANDER AND 
N. FIFTH UNIT 3, A COMMON INTEREST COMMUNITY, AS SHOWN BY MAP 
THEREOF ON FILE IN BOOK 121 OF PLATS, PAGE 1, IN THE OFFICE OF 
THE COUNTY RECORDER OF CLARK COUNTY, NEVADA. 

LOT FIFTY (50) TO LOT EIGHTY-EIGHT (88), INCLUSIVE, AND LOT 
ONE HUNDRED THIRTY-FOUR (134) TO LOT ONE HUNDRED FORTY-THREE 
(143), INCLUSIVE, AND COMMON ELEMENT LOTS "A", "B" AND "C" OF 
FINAL MAP OF ALEXANDER AND N. FIFTH UNIT 2, A COMMON INTEREST 
COMMUNITY, AS SHOWN BY MAP THEREOF ON FILE IN BOOK 120 OF PLATS, 
PAGE 100 IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, 
NEVADA. 

LOT EIGHTY-NINE (89) TO LOT ONE HUNDRED TWENTY-TWO (122), 
INCLUSIVE, LOT ONE HUNDRED TWENTY-SEVEN (127), LOT ONE HUNDRED 
FORTY-FOUR (144) TO LOT ONE HUNDRED FIFTY NINE (159), INCLUSIVE, 
COMMON ELEMENT LOTS "A1", "A" AND "B" OF FINAL MAP OF ALEXANDER 
AND N. FIFTH UNIT 1, A COMMON INTEREST COMMUNITY AS SHOWN BY MAP 
ON FILE IN BOOK 119 OF PLATS, PAGE 10 IN THE OFFICE OF THE 
COUNTY RECORDER OF CLARK COUNTY, NEVADA. 

MODEL PHASE: 

LOT NINETY-TWO (92) TO LOT NINETY-FIVE (95), INCLUSIVE, OF 
FINAL MAP OF ALEXANDER AND N. FIFTH UNIT 1, A COMMON INTEREST 
COMMUNITY AS SHOWN BY MAP THEREOF ON FILE IN BOOK 119 OF PLATS, 
PAGE 10 IN THE OFFICE OF THE COUNTY RECORDER OF CLARK COUNTY, 
NEVADA. 
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AMENDED AND RB'TATED MA~'TER 
DECLARATION OF COVFJ•iAATS, CO!'I"DITIOl"'S 

A~D RE.''tTRf('TIONS AND GRA.'Io'T OF L\SL\IErt'TS 
FOR 

SPRING MOUNTAIN RA.~CII 

fill!'. A..\II:.NDhD AND RLSI HED \!ASTER DECLi\RATION OF 
COV~"'A:-.o'Ts. <·oii.OillONS A."O RLSTRJC"nUl>,S AND GRANT OF E.\Sf:MENTS FOR 
SPRISll MOL 'l'.IAJ:-.. R.\!'.f'JI (~D«//mltkmltsoud.: b) SPRING MOL•Nf,fN RAto:Clf, LLC. 
a f>ela\\::re bmtlal hahdlt) company ("lhdfiNltf) ~lth rcfc:reoce to the following f:sets. 

A lkcl;u-.mt ;.$the oYonc:r or a .. :um ro1 propen~ Joca:~ed 111 (.lark Count). 
No!\ ada. mor.: partl~uiwl} J~ribc.:l ap Exllibil ..... ~ ~ ~and UK'O'JXlratcd hemn b} 
retrnnce{"lniiW Propmy-). Ikclar.Jilt intmds that !be Initial P:upat} be del'cl<'fcd and impron:J 
nsa master Planlled: f'OIT'munit.l' li.•r r=.:~entg) ~· .... luch .,.ill be krw...n :r.Spnng Mountain 
R=h 

n D«larant m..~ deemed tldorrah'e. for lhe effiamt preser all on of the: value$ 
and aJlk.tlllt~ m the r ommWJit~ t(l create a oorpuraiiOrl under lhe la•·.s or 1ht Stat~ .,fNe1.-ab: "b;.:h 
>hail~ l.rnmn a~ the '>pnn!: i\lnunlOJUl Hanch MMtcT As~iatlon ;md \tiltdl sha I bedc:lq;atodund 
oustgr.ed the (lime!" of. ;ur.ong other things.o~nm&, tl'llllnlllintng ;md IJdmmistmng lbe Common 
Elemc:nts for the rn\at.: use and b.:net1t of tts Memtcrs and autht>ri.zed ~'\IC!il·; and mVI!cc:s and 
pcrfo:rmn~; $~h <'tkr .~Cis M slnlll!'ncr;UI) bem:fitt~ Commumt~ 

C Ikdar.mt .,..JIJ..:aw.e or !1I1S CllUS.."d ~ch earpt'r.rt:on.the 1\.l=lb.:rs ofwhil:h 
mall be the Q.,nm .. rIots Qr Condomimums, 1o be fonned for the~ c·f exerebing wcll 
fun.. !Ions 

D Tt.-: O;XIar.mt desi/1$ to subject the lnit!al Property 1o e::Tbm co,·o:n:mt:" .. 
condl!n.ns :md restnctwns for the ht:ncfit (lfDcelardllt :md an~ and all fUillll: C\\oTierS of Lou or 
Condow;tiums m accord;mce u1th~ common rlan .md 5Chrnl': ofimpl'o\emcnt i-<ld de\·dopmenL 

On Noh"mhl:i ~ !'l'l7. Oeo:lar.ull Recorded a Master Dech:r.ltion of 
Covenani.S. Condmons.and Ro.:strieilc-n_, ~d <ir.mt of!"a.<oen"".ents for Spring Mountam R:mcb in BooL. 
170909,1nstrumcnt No 01825. om~ tal Records. am. Count). Ne-.·ada P.ecord:r {the: MOrigintll 
Dularotion~~ Addit1orul Propen) h;u btai annaed 111 the Prop..'rt)- suhjt:C11u !he ~ar.uion 
pursuant to reconkd m!.lJUJl1mts. TI'= Ikclar.mt now do::re to amend IUKI n:stale J>y tins 
Oc:daratiun 

NO\\. lllt:.RFfORF .• the Dec brant bcc:h~ OO:Ian:s. e!>tablishes and an:!CXts the 
followmg l;Cm:raJ plan f...r the: rmliXtWO :mrJ bendil of the ("nmmuml)". Nld f !1: •be fo!IOYoing 
{lfO'.c:c:tnc: con~nants. eonditoru. anti n:stricuons as W"o"t1t21l!S and cquu.:Jbk U~-itu.Jcs running w.th 
the Commun:t) upun exh :end C"Ln:J' o\\ners!up tmcn-st in tho: Communi!} unok. and )JIIl$UOlllllCl 
wh1~h each sud! o"ncnh.1' m<en:o;t Wll ~rta be held. tz;aL no:upicd.lc:;zscU. :;;.:.Jd. ~ 

·I· 
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con .. ~l!d o.- ~rnnsrurr.J, f..xh and.allorthecovm:uu.s.. c:~mJiti"n..~ and restncuons set fonh hcteln 
are roc t~ pufJlllSC of (li'Ot<:e~.~ns t1v: ,':I.Juc .:mddcsimbtlil) t>fthc: Ccmmunit~. and eadt and t:\'er}' 

Lot O£(on.!ommlUm .. :mJ mllfl: b the b.."fft:fitof. run l\llh. and shall be bmdmg upon :md pass \Ulh 
cadt and t\~ ouncrslup mlerl:st thaetn and WI! ii1Ull! 1o lt~e bct:clit or and appl} 1o and btnd tbt: 
O~:darant and al'l) r.tnlctputmg Bwldcnand their rl'SpCCU\"e M~CCeS:S~.m.tn mten:st ll!'ld ca~:h O"'ner 
an.J hts or hcr n....,"jX.ctiW :;ucces'SOI"S tn mtcn:st 

ARTICLEl 

1klln.tlliut.s: Unles~ othen\1SC exp=:sl} llfO\ided. when used in this DcclarntJOn. 
lhc fo1J0..,11l!:\ \\lJrds t:nd pl!nu.c:, shall ba\C the mt.:an,ngs he'\:lll:lfter ~-pa::tfinJ 

I I .l\1 Act means Chapter 116 _.(the Ne~ada Rew>W Statu!~ (the: NC'\'llda 
Common ·Interest lh\'Tl~"''ShiP 1\ct) as now or hereafier in effect. 

1.1 i\dd)Mna! Pmpem, Addittonal Propc:rty means there tl propert) desrnbed 
_ ~Exbibit"B,.anached hereto. all or any portton ofv.-hich rna) be made subjfct to this DcclarntJOn 

fr{lm time to lim·~ 

l ' \l!ocn!s:d lmem!§, Allocated mtercsts means the liability for Common 
Expenses and HHcs mthc Master 1\SSOI;iauon allocated to each Lot urCondnmmium. 

1 4 ArwJnwnt Buildmg. r\partmern Building means a bu!ldmg constructed on 
a Mu]tJ.fan>JI} Rc~tdcntlal Lot v.htch contains Apartment Units. 

l.S t\oon.nan !Jnjt. Ap;mmcru Unit !J\QilS a dv.1:lling srace f.>T lcasc: or n:nt 
on!~· b} a f't:I>Oii L'i f'"'"'')' \\ithm a bwlding eon.~r=tcd on a ~lulu-1-anul~- !tesldentl.al Lol. 

1.6 ~ Artidcs II1Qfb the Antdcs of ln&::(>rpl>r.lt!Oil of !he Master 
As.<ooCta!Jon as filed or !0 be filed tn the Offtec of the Sccrt1ary ofStats:ofthe State ofN~osda. 

I i ·\~i"=>fflnls ·\\SI!"'iSmctJIS cullo:cl•\"el~ me=_~ Capttal tmpro,·cmcnt 
;\<;..<.e..;smenL"- (oJnm<,n A~~r..h ~lid Spo:cml As.~ 

l.S r\w•rmu;nt I U![ ,\i'.'iCSSmtttll:nil means the anthmc!tcal '':!.lue allocated 
to .:ach OY.nc:r basal upon the numb::r of Single Frumly Rc:sidenual Lois. 1\partment Units or 
("ondommtums m\ncd b~ $UCh Owner 

I 9 As5rs5mro1 Y~'ilr As5Cssmc:nt YC3.f means the calcnda! ~car or such other 
twch·e 112) con.<.c1:utiw calendar month period selected by the: Executive Bot.td for the levying. 
de!(:rrnu:mc and ass.cssmg of Common Asst:;smcl!ts uri<!er thts Ik:clarallon. 

-2-
{' 'lXX'\ lt\lllJJ~IIJU'&oo.('('R.\>IIlWilJnt 

l)fl'(l,'J:t 

6/27/2016 1:35:54 PMCTADD0370



110 Authnpm! AwnmrntJ!nit. Authontc:d/l.partmenl Uruthastbemtaning 
gl\enthattcrm m Sl'<:twn 52(el 

I .II .lh.1.im:i B~la"s means the B)lawsoflhc Masli:T As>OCJation which hau:: or 
II til be adopted b) tbc becull\'t Board, us 5uch B}I.Jws IIlli} be amended from t.une to 11mt: 

I I:! ('m!!!al lmprou=nwnt ,\~"' ->Q)!;nl, CJpttallmprmen.ent As5essm~'lll mcaus 
a chart,>e agnmst each (N.n.:r and h1s lot or Condommium. fi.1Jtesc:tlting a jX ·rtlon of tho: costs 10 lhe 
Master Assoc!attun for instll!latu\n. construction. or rtCO!llitrl;.aton uf any Jmpro\-ements. on lUI)' 
portl!lD of the Common Elemems 1~hkb the Master <\$$ocia1lcn rna)· from time to tlme aulhon;r.e, 
pursuant to the pronstons ol th•s Dechuallon. 

I 13 ClU. Ctt; ~ilC.'Ull. the Cit}' of l.as \'e-o..,as. m tho: Count) of Clark. State of 
Nl."\iiib. and !IS 1·annu..~ dq=tments. dtlis~ons. cmplo>)ee. and n:prcscntllt 1·~ 

I 1 ~ Clog of Egmw ('lose of Escro1v mc:ms the date on wtucb a flea! ts 
RecordOO con• "~tng a lot or Condommium to a memkr oflhe horn.! bu)"Dg publi... 

I I Cmnmon AsgssngU. Common Assessment mean:nn annual charge against 
t'i~.:h Owner and h1s Lot or Condominium rqm:scnting each Owner's habillty for Cc.mmon 
Ex~, as aulbonn:d b) lhe Rcstnctiotlll. 

I It> f,lmmnn Elrmmts. Common El.!ments means any .-.:al property and 
lmprm~:~n<;nl.'o I'.Ulun lhc- Communit)' o\\ned t.y the Ma<;!:cr As5oci:I!IOD in f:c ur wbtch the Master 
.~Ill! JOn has the obhgat1on to maintatn.. n:pllr and replace for the COilUJl(), btnelit of all Owners 
or. m the ca.o;e nf l.Jmlted Cmnmon Elements. one or more but fl:\\-etthanall O"'ners. mc!udtng but 
not hmited to. "p~mcter Walls. mulu-pmpu:;e recn:attonal tratls. parks and relat~ lmpnwetrc:nts, 
cntr} m<mumc:nts. prmrte streets. sidc:w:tlks and anenal setbacl. landscaping .Jong the priwtc sueets 
and adJOoimng public st.-ic:ts. 

I 17 Commnn b!l!'Jl5Ci Common E.xpensc:s means the .~pendttures made by, 
Ci financial Uab.:!itiesor.::.e M~l.'f Assoctatwn, together \\ilh an} allocation., to reserv~. mc!uding 
:u:tualllJld ..:stmtllted costS 1,f (~1 mamtammg.. managing, operating. repmnng and replacing the 
Common Elcmc:nts~ (b) an) unpau.l SjXXtal:\ssc:ssmer.t.~ and Capilallmpn•vemrnt Assessments. 
mcludmg those otosts not paid b) the Ownc:r responsible for paymcr.t. (c) managing and 
admimstmng the: Master A,~<;(l(:l4!ion trn::IOOing.. but not hmitcd to.I;OmpeDS:ltion paid b) the M:L~e· 
Assoeaati<>n to managers. accountants. anomeys and other cmployc:c:s~ (d) lil utillttc:s. gardcnmg. 
trash pickup and dlsposal and other ~ic~ bc:nditing tbe Common Elements aod the Masta
AssocJation: ie) fire. casi.Cllty and liability insurantc:, worker.;' compensai!O'l inswance. and other 
msurancc covering Uh: Common Elements ur for li.e benefit of the Master Assoctahon; tO bondmg 
the memi:H:fs of the mana~ement bod)'. an;o ·;:mf.:ssiooal managmg agent or art} other Person 
handlmg the funds ofthe \b.~tcr t\ssoet:lllon; (g) tl1Xesf"8id b) Ihe Masl~'f A:;-;ociauon; {h) amounts 
pmd h~ lhc: Ma.~tl'r Assoeto~Jion for the: d=harge of any lim or eneumbra•JCC leo. "led against lhe 
Conunon Elements or the Communi\), or pontons thereof~ (I) llllltntaining nreas 'ol.ithm the public 

.]. 
c-.moc~~~\1/11 JJU~tiOO{I<:Cil.~.(12111)"!t ~ 01 
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l'~ ,I.; ' 

" " -

riJ::hl-of·\\UY of public W«b m th<: \il:init~ ofth<: Communit;. i1!> prmided ill this Declaration; OJ 
•:ost ofn:patrlng or •~"Pbi:tng •:ommon Elcnents. in exc~ of msuranc<! ~r:.x:reds and resenres: and 
• k) any oth<!r costs tncum:d b). the Master t\~iation for the common lll:tldit oftht: Own~ 

1.18 ~ Commwut} means the lmtial froptrt~· (includmg Lots. 
Condominiums and Common Elements I. t<Y,' •her \\ith cll or a poruon (>fthc Additional Prupaty 
that ma} be ao.lded to lht: propm~ subJect to thts Occlarauon and the ;urud!ctlor. of the Master 
As:loctlllton lhe Cummunit) is located in the Ctl), m Cb.il. County. ~:-~-ada 

I 19 Condnmmmm, Coodomimum means an intc:rcsJ in a portion of real estate 
withm a common·int=t rommumty wherein porttors of real .:state are dc:~ilgnated for Sl!par;l1C 
<l"'nershtp and the rcmamd.."'' of the real cstak IS dc:stgnatcii for..:ommo 1 O"'"!H:nihlp solely by .b: 

, o1o1omrs of those pontons. il5 defined h} NRS 116. 110325. The boundar1e:s of each Condomtnitun 
created by the Ded:tr.~l.ion are sho1m on the Plats :md Plans as nwnber!d Units, along "'1th thetr 
1dc:mifymg number-

l.:w ~- Cost Center means an mea ...,1thm the Community v.1th Limttcd 
·-- Common I-Jements., the mamtenance and usc ofwh1ch are limltc:d to th- Owners Y.1thm that nrea. 

A Cost Ce.nter rna} be dc:sJI!nated in a Notice of AnnexatiOn or Supplem:ntal Declarntion. and tho! 
c:XJ!<:nso:s ol mmntl:mmg. replacmg and operating the Linutcd (;,mmon Elements. "'ithin the Cost 
Center are borne solei~ or dtsproporuonately by the 0\.\nc:rs ~><lthin the Cost Center. Th~ are no 
(.'ost. Center; destgnato:d m the I nina\ Proper!}. Cost Centets may be designata.\ 1n connc:aion \\lib 
full.!re P!u,.c~ of lk\.-elopm~'Tlt. 

1.11 ~ Count) means the County of Clark. State lfNo:-vada. and us variotl5 
<kpartmen!~, <t..,Jslon.~. employees and repn:scntatl\·es. 

L.22 ~- Dcdarnnt means Spring Mounuun F.nnch. LLC. a Ikla\.\arr 
hmtted liobihty l:Ump;illy. il$ stll:c~"S.<ors nnd an) Parttcipatir:g Budders and an) other Person to 
wtom Dcclarmu e.~prc:iS]) assigns an~ nghts hereunder by a Ra:ordol instrument. An)' such 
asstgnrncnt rna) include: all oronf) spcclf,c nghts ofthdJc:cl:uant hereurn:ll'r and may besubJc:cl to 
such condttmns and hio~:allvr.s us Declarant rna~ .mJ!O$C m ios sole and 1.hsolutc discretion 

1.23 QeLIBr m1 Control Pfood Declarant Control P•:nod means the period. 
~bed m Section 4 2(b) dunng "htch Decl:uant rna) unilateral!)· appomt and remove officers of 
the A.<;SOCiation and mcmb.."tS oflhe Ex«utLve iklard. 

12-1 ~- ~.Decl8!ation me.ms this Master Dcclarnnon of Covenant!., 
CondttLOns and Restrictions and Gra.'ll of Easements for Spring Mountlin R:mc:h. as 11 may be 
amended from 11me to umc. 

I 25 f).;\elgmnental Rjyhlt- Dc\-eloprncntll Rtght.~ mea" IS- those rights, described 
m NRS II fi I JOJ.l. • ...,hu:h are J"CSCI'\icd b) the: Dc:clatilill under S«tion 2 ~ .md Article XU ofth1s 

-4-
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Ikdaranon to Cl\!llle Lob and Condominiums. Comonr.n Elements and l im1ted Common Elements 
v.itiun the CommW'\Jty anJ the Addiuonal Propert) 

1.26 D;rlling Jim! Dv.-ell:ng U,ut m<'ans a b~·1lding ocate..! o1o a Single F:ur;il~ 
R~sldcntiall.ot des.~gned and intended for u..,.- and OCC!I'JllllC) as a m1dene<: h} a single Fruni!y 

1.27 Exe~utjy.: [jmu-.1, Exceutm: Boord means the Bc:ud of D1rectors of the 
Master Assoctal!On, 

1.28- Wfu.. Family· me:ms On-!" or IriOO! persons (i) re.aled b)' blood. nwr~c.- or 
adoptiiJn, or (ii) a group of naturoll persons \\ho :lle notllll rdat!."d. but who mmnlllin a commM 
household m a 0\\e\hng UDII or Apartment Umt. 

119 l!lA. FHA me:ms the Fr:tkcl Housing Admmts1Tatron uf the Ur.i.ed Slat~ 
Department ofHoU51Ilg and Urban Devdopment and any dcp:lfiJJlCnt Of • .g..-ncy of the United Slates 
&0\'mtment .... tuch su.:cce-Js 1o FliA • s flmtllon ofi~urmg rl<lles SI:Cuml !) Mortgages on n::;idcnllill 
real atate 

I 30 ~- FHLMC mearno the Federal Home Luau Mortgage Co!p(lrallon 
creat.:d b) Tille II of the f.mc:rgct1C) Home Fu~ance Act of 1970. and it> sueecssors 

1.31 ~. fl,.;aJYearmeansthefiSC:llaxountngandrq>Ortmgp:=riodof 
the Mas!er ;\:SO(tlllon $t]..,.:ta! by the Board. 

132 fNMA, FNMA means the Fcder.ll Nati0f131 Mortgage Association. a 
go\cmment~nsore>J pnvate corpomtion 1!$\abltshcd pursuant to lith~ VIII of the Housing and 
Urban 0t•1odoprr.rnt Act of 1968. nnd iS succesSoOrs, 

1.31 _!lli.MA. GNMt\ means the: Go\'cmmctlt Narioual Mongage 1\ssoclah•m 
admm1sten:d b) the -t!nltci! States D:partment of HoUSing arul Urbm Dcvcloprnct~t. a.'Jd its 
successors 

1.3-1 jrnnr@;mrnts. Improvements means all suucturcsnndappurtenanccsthereto 
of every type arullind pl:sced ,r, .heCcmmunit:, i.ncludmg buildings. outhrildings. \\alk\\<l)"S.entcy 
monumct11S. basket \:Ia\! ~'OUrts. portatlc basketball sta.'ldards. hUang trolls. b:lrbecue pits, wal&:n\'a)"S. 
sprinkler pEp:'>< g:tr.'.gcs, 51.\immmepools.,jacur_n sp;.:sand other rccn:aunnal f:u:sht1cs. p;Eint on<J.Il 
surfaces, carpons. roads. dn,-e.,.a}s. Jl:lrking areas. fences, scrrening wa Is. retaming .,_nils, stairs. 
d .!!:ks. landscaptn£. hedges. \\.indbroks. plantings. planted trees and shruts, poles or signs. extenor 
rur eonditwmng and "'111er softener fil(tllres or equipment 

1.35 lwll<"!.l!Dm:m.. Jnitml Proper.j means the: real pmx.'ft} describe<! in Exhibit 
"A"' an;x:ht;d herdo. and v.hich is subJect to thts Declarntmo. 

·5· 
l \DII(:'<Il\ll!IJ\l~ll!IOO.I£CRS.!Il'/'JII>01 
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1 J6 j 3D!l ('!auifirn!um, Land Clas.osific4lwn means real proper!~ or 
bnprmcrr~<.:nts wilhm theCommuml~ that are dcsigna\1:1.1 1nthis Da:l;x~tiou .. a Notice: of An:'IC:~twn 
or Supph:mcntal Declarntton as oncofthe follo":ng c!asoifkations· (a) Single Fanuly R~~ual 
An:a. (b) Multi-1-runil;. R~drut1al Area. or (c) Comn:on Ekments. 

I .17 I mritcd Cqmmon I· hMJ!S Limited Col'!llnon .~lements rrc::ans a port~on of 
I~ Common Eleman.s designated m thi.s Decbmtion. a Nouce of Anne:uuon or a Supplemental 
DcdataliOn or b) operauon of Ilk: Act f&rthc cxc!USIV<" u.scoforn: or mm: but ftl\.:t than :111 of the 
Lo~ Then:: .uc no L1milcd Common Elements m •lk l!ut!a.l Proper'!} 

I 3.8 Lll!. l..o! n,e:m.s physical portion or pan;el ofttc Community tkslg;oQ:l for 
Si:p:li"JIC0\\1leJShip Ot OCCupanc) as shct"-!1 on the Plats and Plans. loge!~ with the hnprol'C'mClUS 

thereon. but excepting ;my Common Elc:rncnts or Limned Common EJemcnts.. 1he term "LOl
indudcs a Stngle Famil)' Res1dentn1l Lot and a Mult.L-Famil) R=dc:nt.L.3l Lot. The uiamf)IDg 
numbc:r of ea~:h Lot is sho\\11 on the Plats and Plans for the Commumty. The boundancs of e:dll.ot 
created by the Declaranon an: sii(Jwn "'" the Piau and Plans AS nwn.lCftd loiS. along with thor 
1denllfymg numlxr 

I JQ Mastq Asweh\Jj•m. Master ~11on means the: Spnng Mountain Ran.::n 
Mar.lcr As~IO(:tauon, a NcH•da no.mprofit CPrpor;~tion 

140 Master Mwoatmn Ma,ntrnPD!"t" f•Uil1s Master Assoc..ation Maintenance 
Fund:> r..cans the m:counts crea1cd fDr Master As:roc:iabon receipts and dtshur ;cmalts pursuant to 
ArucleiV~f 

I 41 Mmlbs:t:. Member means C\.'CJ)' P=n J...,...:,ng a Membership in the Masl:cr 
As.sociDtion, ~ lo Anide IV. 

i . .t2 ~· Mc:mber;bii'means an embcnh•p m \he Master As..coci:!tion 
pur.>unnt W Anide IY. 

1.43 ).iqr1flf!'L'· M"r.gagce means the holder oh Se:uril) Interest. includmg a 
mortgagee of a mortgage ;mu ·• bcncf rlaf}' of a deed ofuust. 

1.44 ~):.2£..~ Multi-Farruly ResHennal Art:amc:ansthcro.l 
propel't)' that may be so class•f~e<~ in tin~ Pcc-l"""io2. il; Notice of !\nrn:xation or a S~:ppltmcnlal 
Dccl!llllllon. 10 be dc\'elopo:d •.o.1!b Apa.'to'lcnt Units for n:nt or l=e to tile pubhc. or \1-lth 

('ondommiwns for sale or IC35C 10 the publ1c. 

145 Mufu .. fnm!ly Resick,njq 1 I ru M•dti-F:unil) RC!idemial Lot means a Lot 
located \\11hm a MuJu.famil~ Rcstdential Area. Upon wl)i~;~, o\panmm' Units or Cor.dominiums 
may be con.~truc:to:d. 

C>llCIC'<J!\!lll;lH~I «KK<'CIU">O!'M:U~I 
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I .U, i\.@w pfAni!!'XMkm NotJO: of Anncutu:m -neam.llll aJU¢fldmen! to the 
Dn:lnr:~.tmn Record~'\! pur:!tWII lo S«!JOil 2.5 hereof IP ;mnc,.\. all or :~ por11on of th:: Additiuml 
Prop•:ny. !Uhmmmg lh.: re:tl o:$1ale dC$1.-ribo.."d th.!rein ltJ W O...,;larntK on mu! lhe Jurisdiction of the 
Mast.:r Assocmtn>n 

I 47 Nn!u:e s:f Cbanttr'_n[ land C!a§jlfiLillmn !~oUCc of Change .,(!.and 
CbJ.sTfic;;tllOll m~ans an :uncndm<:ntlo lh~ Adarnti(m Rec<'l'do:d pursu.111tto Secnon2. I hemlfto 
~Sit;Jio3k' !he Land ('JassJfi<.:ation of a L-,t 

148 ~. Ov·•ru:,mcanslhcP .. 'D!1norrl!Nins wdudingDeclar.unand:m} 
Plllticlpa11ng bwlder. who owns tal a ice l>lmple inlm:sl 10 a Lot or Coll!lommlwn. or (b] J.lcasdlold 
mlm:st of a LN orCondo!tmuum W!lh an tmt.:al term ofmor .. !han t.~U~!) 1::01 ~e-o.~n. mdudi'llg 
optwns 10 1\.'11\."\\, e'-cludmc those P=ru; holding Wle solei} a:; sa:unl) f"r lbep:rfonnanceof an 
obhgat~onotber than sellers und&:r .:\CI:Ut<ll) crnttacl3 of sale. Dct:la.:·a:u nr a. Pnruc.Jp:ning lluikkr 
IS the own."":" of~<!}' Lo1 orC'nnd..lmlmllltl CT'Ca!cd by LIJts Declarntion un:d that l.ot or (()nJomintum 
IS conn:) cd to ilfKJth:r Pcl30fl, 

I 49 J>amci!"'IID£ llw.llki. Pout!~lpatmg Build .. -r mcms 3 Perso,, whc. acqum:s a 
poruon~fthe(ommunlt~ for the purpose of constructing Ow.: !ling U tits or Apartment Umts and 
n::la!ed lmpro\-.:mcnts on LoL~ for purposes of sale or I~ 10 ~ gcncr.t' public~ PfO\ldc-:1. howe\'ct 
lhat the tt:!"TT ~PanlClpatmg Builder~ shall not mean or n:f<:J to Declar.ml or 1\S s~C.:SSOI'$. 

I 50 l'rnm!jq \\';dis Pa~mcla Walls m~illiSttrtah walls around the pmm::tcr 
of the Cr>mmunll) .... tucb the \faster ,-.ssociahon is~ruiible for mamJaining (suurtUI'I:,eap and 
e:xtermr ,s:ur1'::;:e of wall facmg Common Elements on!}'), The Perun.:tcr \\'ails m the !nmal hopert'; 

are shown o!l Exhfbif Me .. attached ben:to 

f 51 &-wo. Perwn means a natural imb~idual. 3 partnership. alim.tcd fi!lbJiity 
oomp;w). a t<>~~ 3 1;')\l:l'TUneJlt and I;O\'mllTlottal suhdi\i~on or ;:gene~ or othi.-r legal enti ~· 
\.\hJch nl<i) legal!) hold title to real propa1) 

1.52 Pjs;:! qf o.;,-;;iopmrnt Pitas< of 0..."\dopmcnttn=s each ponu.m of real 
propen~ dcsignat~-d c ~h m 1h1~ Dcdaration. m a Not1c.: of ArnK:ullon or a Supplr.menml 
Dcdarabon 

Jj] p!pnneyi t•ommnmJl· J>Jnnnc:d Commllllll) m= a ..omn,on·mi!J~ 
communtll ofthetypcdelincd m NRS 1161103611 

I .54 Plats;m<l p!am l'la1~ and Plan..:; means plats and ttc planofdcvdopment for 
thcCommuntt). as furtherpro,tded t~NRS! 16.2109 

I 55 &.•t•opl Rssr.rsW 5W fnlll BcywhllPn. R.:o•nl.. Recorded. filed and 
Rerord:ttion means. wtth resp:a to any doclllllC'l. ~recordation or til in·: of such docunta~t m the 
Olf:c.: ofllJC ('l;ui. County. Ne1o·ada R..-corder 

·1· 
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I 56 ~ Rntm:u.ms mc:ans lhi'> Ikclar.uwn. th&:- Aniclcs.lhc O~l;l\•~ 
~ ruk:s ;mJ rq;ul~ll<>n$ of !he !\taslcr ~.atwn and 0111~ !'.oucc: of ,,J'IllCU!loa or SurPJ=tal 
ll.:d~~.r.~.non 

I 57 Sscunl\: Jmerc-;t ~.;, "t~ ltltcre;t rnc:nnsWl tnld'CSI m n:al c:st:Ul!OI"pe:-;onai 

prope>l>. cn::at.:d b} cuntrnc:t or con\e).ux:c.. v.h!clt ~ payment orp!tforrnar.tt or Wl obhgati'JO
Thctmn mclu&::s a li\:n cn::tted b) a mongagc.lk.:d ofltust. t:l!St deed secunty deed. conuact for 
deed. land :.ales cuntract. lease tnlcndcd as secwl~-. as51gMlCI'I! of = or rents tni.Cr.ded :IS 

!ott\1111~. pledge: of :lfHIV.n.:Mip 1111a'rS1 m the M;IS{a k;soci;J.tion and .<11~ othcr cunscllSUill hen ur 
eonlr.ld for n:tcnuon of till.: intcndcd ttS sa:un!) for an obliga!10n 

I 58 Smglc hmib Bcwftnual Ana <;inglc Famil~ Re:s1deruial Area means lfKo 
real propcrty d;t5.Sified as 5Ui:h in tb1s Dcclarallon. a NotJCc of Antcut10n or :t SuppJem.:nul 
[)co( lannon. to bl!lk\1:1\)J'ICII \\.llh ~Melling Units. for sale: 01" I= 10 s111glc Families. 

I 59 Sm<•lc Epmjly Rcmlaupll m ">in~c Family ltcstdawal Lot m=m a Lot 
loca;.;d v.11h1na ~1Jil!)c 1-amily Rc::stdc:nual An:a upon v.fuch a Dv.clli, g 11mt rna) be eonstructcd. 

I 60 Spooal Asxs;mmt Spa:mi A~ m=ms a.~:l£lllllSI a part!Wiat 

lhH!cr :~nd hts l01 ur CondomLniwn Uirc:ctly attnbubb\c to or tc:Jmbu!'S.lblc hy tile Owner'. to 
=~"< •he Ma.\ler M.scx:iattun fur cQStS 1ncurn:il in bnnpng t,te Owner and his lol or 
C\>i•domillaitn mto comphance V.i!h the: provistun.~ of thiS Dcclat:~uon. or a ch;uxc l~ia:l by the 
F.xo.uit\e Board as a rcason:\blc fine or penalN ~or llOlloCOmphancc v.uh the Rcsuictioos. plus 
intrn:st ,;nJ <nh.:r charges on such Special ~~ as prm1ded for HI lhll> Ded:ua11~W Sr.c.:Jal 
A=sn-.ons-'Shallnot include any late payma~l penalties. mlerest chaq:es,.lltlomeys' fees orotha 
rosts incurred by the Master M~iation in ItS effcrts lO«Jllect C<ltM on,~ orCap1tal 
lmprol'emcr.t ~IS. 

1.61 "inr'<'.al Ikclarnnt·~ Rr.-bl" SpccjalJkcl.:uan(s Rights mc;ms those nglus 
desrnbcd in NR.<.; !-J6- !!.93S5 ll!ld men-at b} Dcclar:uu under Muck XII ro ill C001p!ctc 
rmpro\·~ts 111<ii~ -Oil Pl.:iu Ar.d l'lans liled \lillh !he DecLirntiUb. {1) bcKiso: M~ 
Ik\"c!Opmentill Rigbl. OJ '·liDnt.:un sal<:s offices. ~~ offi:cs. "SI~ :l&hcrtmng the 
CJ:,mmumt)· and moJd.~. l-H l ~ =rnc-m:s lhrough the: Common f:.letna~ts- for the ~ tlf 
IJI31ang •mpro,emcnts \loithrn u.c Commumt) or \Oo1thin n:al e.t:~c :hat nla) be added to the 
Communny: wt'S)Appc;inl orranm-eM officcrofthc: Master Aw:IC!ati1<nor an)~ ora!l) 
Executh·e Boatd member dunn!l .an} penod nf lkt:larant control 

I 61 Sub-Aswrmttqu.. Suh.Assoc::iation meanS an) Ne~.:xbno.-,.profncmpor.auon. 
w uniucoqx-.r.1t.:d ilS!iOCJation, or its~r m intcrcst.. the memhcrshi' of,,hich is co~ of 
Owners of lot'> v.1lhir. one or mor.: P~ of ile\·e!opment Oi" other ~--m1on of t.'K: L, 'tlmunil). 
which 1s organiZed iUid !!Sbbhshed or authonud pursuant to or in connection \\1th a Supp1e.. -enlal 
Decllll'lltiun. 

·•· ( lXX).Jr.VIIl-:!~m>ll'.ll)".t."llS.O:!Wll'e' 
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tfl A~ n:cunl.ufth.:~shallbeiJPJ.·.pMoidedtbtthl: 

f\.'\."UN ~hall r~:mam ~·nnlidcntiaJ n~CJII illl ITI.I~ 111! n.'"l:cs-~ fM ('ll!>l-hean~ lllotY><IS md an} 

~b. 

I}: I Thearbi~r.Wx'sSU1Cnc:fU.ofd«m-m J13llcmJUm indinpoffaaan.:l 
ct•rn_l!n~<>mo ul IJ"' to the I."\ lent awhcable; lUid 

!lu I he ::u::.!lr.I!Or \hiiJI !w1e the .:nnlnml) to role U"l ill pm:-honng 
muu<m~ m th<: >OL"tlt: manner~ a lnal Judge. 

!51 I tmtWI!!>Q on Fxnrnd!I!!!!"S fqr I n·~l PnsrrJm••> lhe Mas~er A'><Xii~llV!I 
ma; r.ot tncur C\pc!l'><!S.. mdudlng \qthoutllmtuuon aUUfl"IC:\ ~·or cot".sul!ar.ts' f~ 1ftht: \laster 

A!S(JC!allun inltlatn I~ pruceahng."!.or Jsjmoed :Ill n pbmuff 1n kpJ pn~Cee~lmp fur n:co•~ 
ol damaj;L"S ol t11h thnusand do! !an ($50.000) or :nor-e t:nlc."M 1t hou ohlllmcllhc- appro•aJ of a 

tN.JOI'll) cftheM:tster A~oo·s I'OIIIIj;JIO"er(acluding lhel"C\Ir..gf(l"ctt•fan; Owncrv.ho 
\\"eUld be a deft11dant Ill w.:h flll!CL"I:dlr!£il Nothmg m du~ Scctl(lfl w:J p!"• dude the MaMc;r 
*'":"'"~··non fn>m mlll:mn~ !.pi procecdmgs m order tu toll~ awhcllbk st;!Uic of hmJUIII-"Ifl 
J>ro•lded.llu14n'« th.:lttbc ?.b-Ier A~lation rq} no1 funhcr pr~ulc sue!> It:£& proc.xd·n~ 
Urliil the rrquN!{ ' k• na ai!f•rm ah !Ia\ e ~ tlbt:med. 

I' ; l•mu u~!!!W IJ;un;Jvl Ex:!tCh\ner. by ao:L't'f:lllCeOf :I~Ctlti\'(}1Tifl a 
l..ottlf Com!t"l!lnlll:'" on the Commurul). ~thai Ollllo ~ ra:maablc agunSI Decbr.mt 1>r 

al'iUUCtp;:ltmg !!UJk!L-r. orlhc:1r~-c ~or~ ror-co·•~ructMI!lallkfctts
t ;u defined m ~n....., ~ (> 15). )hall be lurukd to «udJ ~~ anSID}l: from romtructmn.U 4efcas 
>.l.hn:h redu...e the ~!i!llTiil> or safet} pfan fmpm,·c:mcm bc:lo~ 3CCCptlblc ~rds nr rcstnd the 
ntlffi1.11UTt"'ndco.l U."<"' .. r all<>r a ran of an lmprtwement In no c\-.:nt !ihall a:n 011"11a r-ee<m:r ;my 
divnagC'I "j<olcl) fi.ll' \OU!i!t;..III1ID the construction (>flnlprtwancnts fm:r~ an) pbn.~ Of'i"C'Cif!(:Oittoru. 
or local building ordtnar.rt'! ~luch do not reduce the: sabdil)" urs:afcty of an hnJlro\-mtcm bdo"" 
aecqrtattle o;tandllrd~ or n:sltt~'-the ~ltntcndcl U$C of all c>r a p:ut of an lntr"l)\ancnt. 

\RTICI.EXVI 

16 Rwb[SofM!1ttg;u•m. I'.M<!!'LMOtioernUr.~m"x.-ctmn511•b).licnsaded 

hcrcund..."'f upon an~ Lot nr Condommlti."Ti shall he wbjcc:f and 5Uhordtr.at~ to. ;uu! shall not affect. 
the nghts of a fim Mort!lllsee under :my Retmkd firn Stt!:nt;. l!lleresl upon such (.ot or 

Cond(lmtmum mad.! tn g<>lld fauh and for \"lllue. pro\idl-d L'lal alter the foTl'"Clo.ure of any such 
'kcunt)' Jmcr~-st. 111\: .lffiOunt of all A~•e•~tr..-;:r...s =~ hereunder to the p~m:hascr at r;t~~:h 

fcrC\.Iosurc as 01n 0\\Mr :lf!er the dale .:of ~uch fo=losi!!"C shall brro~ a lu:n upon such LO( or 

C"ondommhtm. Nu amendment to lhts lkc:lar.llmn shall Impair !he nghL~ of ru.y lim: Security 
lnt~rest ""h" d110 n,,, JOm m the e\Ctulwn th..""rt:Uf. pro\ili::l that prior to rc:a>Nauon of l'Uch 

(•tlOl'l 11\lliiJ.!i>llll nl«.b~I<Ot 
"" - 11-'m'<i 
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~nJmo:nt it~ 'W<.-unt~ lmcrr-;t i1 r~:Cotlkd 'lo breach oftht-. ()c:d;lf3ltoc: Ut.JI dd.:at or rmdt'f 
m•aild ttl-- hen ol an) fir~t S..-curtl) lll!ef,.-,;1 made in good fanh and for '1.-:liuc. b~l dus Do:la:atJOn 
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whether or not any reference to these restnctions is contained in the instrument by which such 
person acquired an interest in the Properties, or any portion thereof. 

Section 1.12 Compliance with Acp!icable Laws. The Association shall comply with all 
applicable taws. including, but not tim1ted to, applicable laws prohibiting discrimination against any 
person in the proVlsion of servlcas orfacitities in cornection with a Dwelling because of a handicap 
of such person. The provisions of the Governing Documents shall be upheld and enforceable to 
the maximum extent permissible under applicable law. Subject to the foregoing, in the event of 
irreconcilable cooflict between applicable law and any provis1on of the Governing Documents. the 
appl1cable law shall prevail. and the affected provision of the Governing Document shall be deemed 
amended (or deleted) to the m1nimum extent necessary to remove such irreconcilable conflict. In 
no event shall the Association adhere to or enforce any provision of the Governing Documents 
which Irreconcilably contravenes app'icable law. 

ARTICLE 2 
DEFiNiTiONS AND CONCEPTS 

Capitali7ed terms shall be defmed as set forth below. Other capitalized terms used in the 
Governing Documents shall ge1erally be g:ven their natural. commonly accepted defimtions, unless 
otherwise defined in NRS Chapter 116 within an appropriate context 

Section 2.1 "Act": Chaoter 116 of Nevada Revised Statutes. as may be amended from 
time to time. 

Section 2 2 "Area of Common Responsibility'': The Common Elements, together with 
such other areas. if any. for which the Association has or assumes responsibility pursuant to the 
terms of th1s Declaration, any Supplemental Declaration, or other applicable covenants, contracts, 
or agreements (including. but not necessarily lirr:ited to. overttow area and public and private 
drainage easements Rnd Improvements related to the Trail System and Park or otherwise as 
shown on the Plat, and certain wetlands. including but not limited to wetland mitigation 
(re)vegetation, within or adjacent to the Properties). 

Section 2.3 "Articles of Incorporation" or "Articles": The Articles of Incorporation of the 
Association, as filed with the Nevada Secretary of State. 

Section 2.4 "Assessments": Each and all of Base Assessments, Neighborhood 
Assessments. Special Assessments. and SpecifiC Assessments, as applicable. 

Section 2 5 ~Association": SUNRISE RIDGE MASTER HOMEOWNERS ASSOCIATION. 
a Nevada nonprofit corporation, and its successors or assigns. 

Section 2.6 "Base Assessment": Assessments levied on all Lots subject to assessment 
under Article 8 to fund Common Expenses for the general benefit of the Community. Each and a~ 
of the Neighborhood Assessments, Special Assessments, and Specific Assessments, as 
applicable. are in addition to Base Assessments. 

Section 2. 7 "Board of Directors" or ~: The Board or Directors of the Association, 
elected or appointed in accordance with the Bylaws and this Declaration. The Board of Directors 
1s an "Executive Board" as delined by NRS § 116.045. 

Section 2.8 "Builder": Any Person M'lo purchases one or more Lots for the purpose of 
constructing Improvements for later sale to consumers, or who purchases one or more Parcels 

(wmr/792.22811 ccrs.09 wpdl (rev. 05.'171041 6 
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with1n the Community for further subdivis1on into Lots. development. and/or resale in the ordinary 
course of such Person's bus1ness. 

Section 2.9 "Bylaws·. The Bylaws of the Association, as may be amended from time to 
hme 

Section 210 "Common Elements": All real and personal property, including easements, 
which the Association owns.leases. orotheiWise holds possessory or use rights in for the common 
use and enJoyment of the Owners; all areas designated as a ·common element• or ·common area~ 
on the Plals; and all 1nterests as provided 1n NRS Chapter ~ 16. The term shall include: (a) all 
Neighborhood Common Elements, subject to A.rtide 14 below. and (b) all Community-Wide 
Common Elements, and (c) any other areas. if owned or possessed by the Association, as may be 
des1gnated from time to time by a Majority of the Declarants, and the Improvements respectivety 
thereon. 

Section 2.11 "Common Exoenses": The actual and estimated expenses incurred, or 
anticipated to be incurred. by the Associaiion for ihe generai benefit of the Owrre;s, including any 
reasonable reserve. as the Board may find necessary and appropriate pursuant to the Governing 
Documents. 

Section 2.12 ~commun11):": SUNRISE RIDGE. a Nevada master residential common
interest planned co'Tlmun1ty. 

Section 213 "Commun1ty Standards": The standards of conduct, maintenance, or other 
act1v1ty generally prevailing througho1.1t the Properties. Such standards shall or may be established 
in1tially by Declarants act1ng together. Any subsequent amendments to the standards shall meet 
or elC.ceed the standards set by Declarants and Board dunng the Declarant Rights Period. Such 
stand;mls !'T'.ay contain both obiectjve and subject1ve elements. The Community Standards may 
evolve as develo::>ment progresses and as :he needs and demands of the Community change. 

Section 2.14 "Community-Wide Common Elements"· All Common Elements and 
Improvements respectively thereon (other than the Neighborhood Common Elements), as more 
particular1y setrorth in Section 1.1 (d) and Section 1.5 above. Community-Wide Common Elements 
shall or may Include, without limitation, any Commun1ty-wide recreational facilities. entry features, 
s1gnage. landscaped medtans, Prvate Streets. Trad System and Park, lift Station and Sewer 
Lines, nghts of way and roads. lakes. ponds, parks. greenbelts, enhanced and native open space. 
trails. and sidewalks. 

Section 2.15 ~coypty": County of Clark. Nevada ,together With its successors and assigns. 

Section 2.16 "Declarants": Ryland (Wllh regard to the Ryland Neighborhood), Signature 
Homes (with regard to the Signature Homes Neighborhood). Greystone (with regard to the 
Greystone Neighborhood), and Laing (with regard to all of the Community other than the 
Neighborhoods). subJect to the provisions of this Declaration {ircluding, but not limited to Section 
1.5 above and Section 2.56 below) and/or their respective successors, successors-in-title, and/or 
ass1gns who take Iitie to any portion or the property described 1n ElC.hibits "A" or ·s· for the pmpose 
of development andtor sale and wt'o are elC.pressiy designated as a Declarant in a Recorded 
Assignment of Special Declarant Rights executed by an Immediately preceding Declarant, subjed 
to the provis1ons of thil'l Declarahcr (:,ut specifically excluding Purchasers as defined in NRS 
116 079) See also "Relevant Declarant" 
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Section 2.17 ''Declarant Control Period": The period of time during which Declarants are 
entitled to appoint and remove lhe Board of Directors (or a Majority thereof), pursuant to Section 
6.5. below. 

Section 2.18 ~Declarant Rtghts Period": The period of time during which any Oedarant 
owns any property subtect to this Declaration or whtch may become subject to this Dedaration by 
annexation in accordance wit!' Section 10.1, and dur1ng wtlich period of time, Declarants have 
reserved certain rights as set forth tn this OeclarahOn. 

Section 219 "Director": A duly appointed or elected and current member of the Board of 
Otrectors. 

Section 2.20 "Owelliog" The A single Family detached res1dential building located on a 
Unit (or. rna condominium. a co<"~dominium Unill destgned and intended for use and occupancy 
as a restdence by a single Family. but specifically excluding "manufactured housing" or mobile 
homes. netther of which shall be perm1tted as Dwellings. Notwithstanding the above, an approved 
ancillary ·casita". ·guest house· or "in-iaw SUite'' on a lot shall not be a separate D'.vemng, but 
instead. shall be deemed a part of the structure serving primary as the Dwelling on the Lot. 

Section 2.21 "Fam~y": A group of natural persons related to each other by blood or legally 
related to each other by marriage or adoption. or a group of natural persons not all so related, but 
who mamtain a common household m a Dwelling, all as subject to and in compliance with all 
appltcable federal and Nevada laws and local health codes and other ordinances. 

Section 2. 22 "Governtng pocuments": The documents listed in Section 1.6. Any 
1nconststency amonq the Govermng Documents shall be governed pursuant to Section 1.8. 

Sec!!on 2.73 "Home Owner': A Purchaser or other Owner, other than a Declarant or a 
Bwlder. 

Sectton 2 24 "Improvement": Any structure or appurtenance thereto of every type and 
ktnd, whether above or be~w the land surface, placed in the Properties, including, but not limited 
to. Dwellings and other buildtngs. walkways, sprinkler pipes, swimming pools, spas and other 
recreational factllttes. carports, garages. roads, driveways, parking areas, hardscape, Private 
Streets. Tratl System and Park, Ltft Station and Sewer lines, streetlights, curbs, gutters, walls, 
perimeter walls, fences, screening walls, block walls, retaining walls, stairs, decks, landscaping. 
antenna&, hedges. wtndbreaks, patio covers. ratlings, plantings, planted trees and shrubs. poles. 
stgns. exterior air condtboning a"ld water softener fixtures or equipment 

Section 2.25 "Invitees" The Each and all of the following: tenants, guests, and other 
invl~ees (including, as may be applicable. agP.nts, employees. supphers, and contractors). 

Sechon 2.26 ''Lift Station and Sewer Lines~. The private waterfsewer lift station and 
water!sewer lines connectt!d thereto or associated the•ewith, as dcscnbed further in Section 13.2 
below. The lltt StattOn and Sewer Lines comprise a part of the Common Elements. 

Sectton 2.27 ~~Qt. The real property ot any res1dential Unit, as shown on a Plat (subject 
to th1s Declaration and the Plat). and shall mean a\! interests defined as a "Unit" in NRS 116.093. 
The term shall refer to the land whicl1 is part of the Lot as well as any Improvements, including any 
Owolhng thereon. The boundaries or each Lot shall be delineated on a Recorded Plat. Prior to 
Recording a Plat. a Parcel shall be deemed to contain the number of Lots designated for residential 
use for such oarcel on !he applicable preliminary plat or site plan approved by the Relevant 
Declarant. whichever is more curren!. Until a preliminary olat or site plan has been approved, such 
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Parcel shall conta.n the number of Lots set by a Declarant in conformance with the Master Plan or 
otherw1se by mutual agreement of the Relevant Declarants 

Section 2 28 "Maturity": Unless otherwise specifically defined in a provision of the 
Govermng Documents. a maJO'ity of I 'lose votes. Owners, Directors, Declarants, or other groups, 
as the context may indicate. totaling more than fifty percent (50%) of the total eligible number. 

Sect1on 2.29 ~Manager" A person. firm or corporatton possessing all licenses and 
certificat•ons required hy the Act E'mptoyed or enga!=)ed to perform management services for the 
Properties and the Association. 

Section 2.30 "Miriter ARC" The Master Architectural Review Committee, if any, created 
pursuant to Sectton 42 (c). 

Section 2.31 "Master plan" The master land use plan for the Community approved by 
Clark County. Nevada, as may be amended from time to time. Inclusion of property on the Master 
Plan shall not. under any circumstances. obligate any Dsctarant to subject sue.'": property to this 
Declaration, nor shall the omission of property from the Master Plan bar its later annexation to this 
Declaration 

Section 2 32 ~Maximum Lots~: The maximum number of Lots approved or reasonably 
expec1ed to be approved for development within the Community under the Master Plan, as 
amended from time to time; prov1ded, however, that nothing in this Declaration shall be construed 
to require Declarants to develop the ma)(imum number of lots approved. The Maximum Lots as 
of the date of this Declaration 15 not to exceed one thousand three hundred ( 1,300} Units. 

Section 2 33 "Merrber": A Person subject to membership in the Association pursuant to 
~ft.,...~,..,, ~ .., 
~'l..o-U'-'If.....,.o:_ 

Section 2.34 "Member m Good Standjna': A Member who is not delinquent in payment 
of any Assessment. and (if applicable) who, after Notice and Hearing related thereto. has: (a) no 
unpa1d fne owing to the Association. ond/or(bl no uncorrected VIOlation of a Goveming Document 

SectiOn .2.35 ~Mortgage~: A mortgage, a deed of trust, a deed to secure debt, or any other 
fonn of secunty Instrument affecting ttlle to any Lot. A "Mortgagee·· snaU refer to a beneficiary or 
holder of a Mortgage 

Section 2.36 "Neighborhood": Any residential area wtthin the Properties designated by 
this Declaration or a Relevant Dectarant as a Neighborhood. A Neighborhood may be comprised 
of more than one housil"lg type and may include noncontiguous parcels of property. If the 
Association prov1des benefits or serv1ces:. to less than all lots within a particular Neighborhood. then 
such benefited Lots shall be assessed an additional Specific Assessment for such benefits or 
services. Neighborhood bou11danes may be established and modified as provided in Sec1ion 6.8. 

Section 2.37 "Neighborhood ARC": A Neighborhood Architectural Review Committee, if 
any, created pursuant to Section 4.2(b). 

Section 2.38 "Neighbort190d Assessments": Assessments levied against the Lots in a 
particular Neighborhood to pay for the Neighborhood Expenses, 1f any, within such Neighborhood, 
as described in Section 8 5 Neighborhood Assessments are additional to each and all or Base 
Assessments. Special Assessments. and Specific Assessments. as applicable. 
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Section 2 39 "Neighborhood Common Elemenr: Any portion of the Common Elements, 
designated by a Relevant Declarant in a Recorded instrument as Neighborhood Common Element, 
which shall constitute a limited Common Element, as cootemplated in NRS § 116.059, allocated 
for the primary or exclusive use and benefit of one or more designated Neighborhood(s) (but less 
than the entire Community), as more particularly descr1bed in Article 14 hereof. 

Section 2. 40 "NeKJhborhood Expenses"; The expenditures made by, or financial liabilities 
of, the Association. togethe• w1th any allocat1ons to reserves, for maintenance. management, 
operation. repair. replacement and 1nsurance of Neighborhood Common Elements, if any, or for 
the particular benefit of Owners of Units within a particular Neighborhood, together with a 
reasonable administrative charge, all as may be authorized pursuant to this Declaration or in any 
appl1cable Supplemental Declaration. 

Section 2.41 "Ne1ghborhood Rcprcsentativelsl": The representative or alternate selected 
by the Members within each Ne1gl"lborhood to represent the Neighborhood with regard to 
Association matters other than those requiring a vote of the membership, as described in Sections 
6.10 and 6 1 i, subject to Section 6.9 beiaw. 

SectK>n 2.42 "Notice and Hearmg": Written notice and an opportunity fora hearing before 
~he Board. at which the Owner concerned shall have the opportunity to be heard in person, or by 
counsel at the Owner's expense. in the manner further provided 1n the Bylaws 

Sect1on 2.43 ~: Nevada Revised Statutes. 

Section 2.44 "NRS Chapter 1 16": Nevada's Uniform Common-Interest Ownership Act, 
Chapter 116 of Nevada Revised S~tutes, as may be amended from lime to time. 

Section 2.45 "Officer'': A du!y elected or appointed and current officer of the Associat!oo. 

Section 2.46 "Owner" One or more Persons, wl'!ich may include Declarant. or a Builder, 
who hold the record title to any Lot, but excluding in all cases any party holding an intere~t merely 
as secunty for the performance of an obligation. The term "Owner" shall include sellers under 
executory contracts of sale, but shall exclude Mortgagees. 

Section 2.47 "Parcel": A parcel of lard within the Community, conveyed by a Declarant 
to a Builder. and/or owned by a Builder. for the purpose of construct1ng improvements ror later sale 
to consumers (1.e., for further subdivsion into Lots, development. and/or resale in the ordinary 
course of such BUilder's business). 

Section 2.48 "Person": A natural person. a corporation. limited liability company. 
partnership, triJstee, or any other legal entity. 

Section 2.49 "Plat": The final plat maps of portions of the Community, as Recorded from 
time to time, as rMy be amended and supplemented from time to time of Record. 

Section 2.50 "Private Amenities": Certa111 real property and any improvements and 
facilittes thereon (rncluding, but not necessarily limited to Golf Course), located adjacent to, in the 
VICIOity ot, or With in, the Propert1es. wh1ch are privately owned and operated by Persons other than 
the Association for recreational and related purposes, on a club membership basis or otherwise. 
Private Amenities are NOT A PART OF the Prooerties and NOT A PART OF the Common 
Elements and NOT SUBJECT TO this Declaration. Private Amenity ownership and/or membership 
1s NOT APART OF and is separate from Membership in the As~ociat1on. See also SActions21.1-
21.3 below. 
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Section 2.51 "Private Streets": All private streets. rights of way. street scapes, and 
vehicular ingress and egress casements. in the Proper1ies. shown as such on a Plat. 

Section 2.52 "Proiect Des1qn Guidelmes": The architectural, design, and construction 
guidelmes and applicatiOn and review procedures applicable to I he Properties, as promulgated and 
adm1nistered pursuan: to Artide 4, as may be amended from time to lime. 

Section 2.53 MProoert1es": The real property described in Exhibits "A-1," "A-2," and "A-3," 
together with such additional property from time to time as is made subject to this Declaration in 
accordance with Article 10 and NRS Chapter 116. 

Section 2.54 ~Purchaser": A Purchaser, as defined in NRS § 116.079 

Section 2.55 MRecord". "Recording", or "Recorded": To file, filing, or filed of record in the 
off1C1al records o~ the Office of the County Recorder of Clark County, Nevada. The date of 
Recording shall refer to that tiMe at which a documentt map. or Pfat is Recorded. 

SP.ctioo 2.56 ~Re!eyant Dec!arant": The relevant one of: (a) Ryland. Signature Homes, 
andlor Greys tone. with regard to a particular Neighborhood (e.g., Ryland is the Relevant Declarant 
with respect to the Ryland Neighborhood: Signature Homes is the Relevant Declarant with respect 
to the Signature Homes Neighborhood; and Greystone is the Relevant Declarant with respect to 
the Greystone Neighborhood), and/or (b) Laing, with regard to all portions of the Community other 
than the Neighborhoods (e.g., Laing 1s the Relevant Dedarant with regard to the Trail System and 
Parto;, Lift StatiOn and Sewer L1nes, and other Community-Wide Common Elements or other 
portions of the Community which are not located within a part1cutar Neighborhood). 

Section 2 57 "Reauisite Membershto Percentage": E1ghty percent (80%) or more of the 
total aggregate voting power of t1e Membership of the Association. 

Section 2 58 "Requisite Neighborhood Percentage" Eighty percent (80%) or more of the 
total aggregate voting power of ttose certain Associatio'1 Members who are Owners of Units in the 
relevant Neighborhood. 

Section 2.59 "Resident": Unless otherwise specified in the Governing Documents, shall 
mean any person who is phys1catty residing in a Unit 

Section 2.60 "Ru,es and Regulat1ons": The restricti0f1S relating to an Owner's use of his 
or her Unit and conduct of Persons on the Properties, as more specifically author~ zed and provided 
for in Article 3 and NRS Chapter 1 16 

Section 2.61 "Special AssessmE>Jll:: Assessments levied in accordance with Sechon 8.6. 
Special Assessments arc additional to each and all of Base Assessments, and Specific 
Assessments. as applicable. 

Section 2 62 "Special Improvement District". A service and utihty district which may be 
created as a spec1a1 purpose un1t or local government 1n accordance with Nevada law to provide 
certain community services and certain Infrastructure to some or all of the Community. 

Section 2. 63 "Soedfic Assessment": Assessments levied against a particular Unit or Units 
fCX' expenses incurred or to be incurred by the Association for purposes described in Section 8.7 
below (or in any other section of Iris Dedaration specifically rP.ferring to Specific Assessments). 

11 

6/27/2016 1:35:54 PMCTADD0390



Branch :FLV,User :KABU Comment: Station Id :N5YN

CLARK,NV Page 17 of 103 Printed on 1/29/2015 11:15:47 AM

Document: CCR 2004.0518.5837

Specific Assessments are additional to each and all of Rase Assessments, Neighborhood 
Assessments. and Special Assessments. as applicable. 

Section 2.64 "Supplemental Declaration": An instrument Recorded by a Declarant or w1th 
the express prior wntten consent ot a Declar~nt, which shall be supplemental to this Declaration, 
and which may impose supplemental obhgations, COV1!nants, conditions, or restrictions, or 
reservations of easements, with respect to a particular Neighborhood or other land described in 
such instrument Any purported Supplemental DeclaratiOn Recorded without the express prior 
written consent of a Declarant shall be null and void 

Section 2.65 "Trail Svstem and Park": The trail system and related park, located generally 
on or adjacent to the Las Vegas Wash, as described further in Section 13.3 below. 

Section 2.66 J.l!l!.!::. A contiguous portion of the Properties, whether improved or 
unimproved (other than Common Eler11ents, any Neighborhood Common Elements, Area of 
Common Responsibility, and property dedicated to the public), which may be independently owned 
and conveyed and which is intended to be developed. used, and occupied as a Dv,.emng for a 
single Family (as shown and separately tdenbfied on a Plat). The term shall mean all interests 
defined as "Unit" 1n NRS § 116 093 The term shall refer to ttle land, if any, which is part of the Uml 
as well as any mprovements t'lereon. The boundaries of each Unit shall be delineated on a Plat. 

PART TWO: CREATION AND MAINTENANCE OF COMMUNITY STANDARDS 

The standards for use, conduct. maintenance. and architecture at the C01nmunity aro what 
give the Community its Identity and make it a place which people want to call "home". Each Owner 
and Resident. in upholding such standards, can take pride in the results of that common effort. 
Thi.s Declaration establishes procedures for adoptmg, modifying, applying and enforcing such 
standards, while providing fle)(•bility for Community Standards to evolve as the Community changes 
and grows over time. and as customs, reqiJirRment!;, technology, standards. and laws evolve. 

ARTICLE 3 
USE AND CONPUCT 

Section 3.1 General Framework for Regulation. The Governing Documents establish, 
as part of the general plan o1 development for the Properties, a framework or affirmative and 
negative r.ovenants. easements. and restncllons governing the Properties. Within that framework, 
the Board and the Members must have the ability to res pond to unforeseen problems and changes 
in c1rcumstances. conditions, need!\, desiMs. trends, and technology which inevitably wHI affect the 
Community, its Owners and Residents Therefore. th1s Article 3 establishes procedures for 
modifying and eiCpanding the Initial Rules and Regulations. and additional Rules and Regulations 
which may be created and revised from time to :1me, and also sets forth initial use restrictions 
applicable to the Community. 

Sect1on 3.2 Rule Mak1ng Authority. 

(a) Authority of Declarants. During the Declarant Rights Period, eact1 Declarant 
shall be entitled to create. modify. cancel. hmit, create exceptions to, expand, and/or enforce, Rules 
and Reg~at1ons applicable to said Declarant's Neighborhood. The Declarants. acting together, 
shall be so entitled w1th respect to tt1e Community generally as a whole. 
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and convey the same. Notices of default a'1d election to sell shall be provided as required by NRS 
§ 116.31163. Notice of time and place of sale shaH be provided as required by NRS § 116.311635. 

Section 9.5 Limitations on Foreclosure. Any other provision 1n the Governing Documents 
notwithstanding, the .A.ssoc!ation may not fore dose a lien by safe for the assessment of a fine or 
for a violatiOn of the Governing Documents, unless the violation is of a type that threatens the 
health and welfare of the Owners and Residents of the Community. The foregoing limitation shall 
not apply to foreclosure of a lien for a Base Assessment, Neighborhood Assessment, or Special 
Assessment. or any portion respectively thereof. 

Section 9.6 Cure of Default. Upon the timely cure of any default for which a notice of 
default and election to se:l was filed by the Association. the Officers thereof shall Record an 
appropriate release of lien, upon payment by the defaulting Owner of a reasonable fee to be 
determined by the Board, to cover the cost of preparing and Recording such release. A certificate, 
executed and ad<nowledged by any two (2) Directors or the Manager. stating the indebtedness 
secured by the lien upon any Umt created hereunder. shall be conclusive upon the Association and, 
if acknowledged by the Owner. shall be bindmg on such Owner as to the amount of such 
Indebtedness as of the date of the certificate, m favor of all Persons who rely thereon in good faith. 
Such certificate shall be furnshed to any Owner upon recuest. at a reasonable fee, to be 
determined by the Board. 

Section 9. 7 Cumulative Remedies The assessment liens and the rights of foredosure 
and sale therel.f1der shalt be in add1tion to and not irl substitution for all other rights and remedies 
which the Association and 1!~ ass~ns may have hereunder and by taw or in equity, including a suit 
to recover a money Judgment for unpaid assessments, as provided above. 

Section 9.8 rvtortqagee Protection. NolYiithslanding all other provisions hereof, no lien 
cn;a-t&d under this Artde 9, nor the enforcemen1 of any prevision of this Declaration shan defeat 
or render invalid tha rights of the beneficiary under any Recorded first deed of trust encumbering 
a Unit, made in good faith and for value: prov1ded that after such Beneficiary or some other Person 
obta1ns title to such Unit by judicial foreclosure, other foreclosure. or exercise of power of sale, 
such Unit shall remain subject to this Declaration and the payment of all installments of 
assessments accruing subsequent to the date such Beneficiary or other Person obtains title. The 
lien of the assessments, including 1nterest and costs, shall be subordinate to the lien of any first 
Mortgage upon the Unit The release or discharge of any lien for unpaid assessments by reason 
of the foreclosure or exerc1se of power of sale by the first Mortgagee shall not relieve the prior 
Owner of his personal obligation for the payment of such unpaid assessments. 

Section 9. 9 Pliority of AsSessment Lien. Recording of the DeclaratiOn constitutes Record 
notice and perfection of a lien for assessments. A !ien for assessments. including interest, costs. 
and attorneys' fees, as provided for herein, shall be prior to all other liens and encumbrances on 
a Unit, except for: (a) liens and encumbrances Recorded before the Declaration was Recorded. 
(b) a first Mortgage Recorded before the delinquency of the assessment sought to be enforced 
(except to the extent or assessr1ents which would have become due in the absence of acceleration 
dunng the s1x (6) months immediately preceding institution of an action to foreclose the lien), and 
(c) liens for real estate taxes and other governmental charges, and is otherwise subject to NRS § 
116.3,116. The sale or transfer of any Umt shall not affect an assessment lien. However, subject 
to the provisions of this Sect:on 9.9. the sale or transfer of any Uml pursuant to judicial or 
nonjudic1al foreclosure of a first Mortgage shan extinguish lhe lien of such assessment as to 
payments which became due prior to such sale or transfer. No sale or transfer shall relieve such 
Unit from lien rights for any assessments which thereafter become due. Where the Beneficiary of 
a First Mortgage of Record or other purchaser of a Unit obtains title pursuant to a judicial or 
non)udic1al foreclosure or "deed 1n lieu thereof," the Person who obtains title and his successors 
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3. Association. From and after annexation of the Annexation Property all 
Owners within the Annexation Property shall automatically become Members of the 
Association, and all Owners and occupants of Lots within the Annexation Property shall 
be subject to the Association's jurisdiction and the provisions of the Association's 
Govern1ng Documents. . _/ 

thirty-two (32) f 
4. Reallocation of__Allocated Interests. There shall be lrl.iht:Atlei/;}H.I (!lsy 

additional lots annexed to the Community as a result of this annexation. Accordingly, the 
interests allocated to each lot in the Community shall be reallocated such that each Lot, 
including the lots annexed hereby, shall have one (1) equal voting right in the Association 
and one (1) equal assessment obligation. as more fully set forth in the Declaration. Annual 
assessments for Lots in the Annexation Property shall commence on the first (1st) day of 
the month immediately following the recording of this Notice. 

Dated this .9C~ day of October, 2004. 

RELEVANT DECLARANT 

ility Company 

Title: 
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STATE OF NEVADA 

ss: 
COUNTY OF CLARK 

On the 6(:l~ day of October, 2004, before ,me. a _Notary ~bli_c in and for said 
County and State. personally appeared -1( .. 1 KeNT _____ fl~_,.l~;>e'"f'.J!' __ of 
Greys tone Nevada, LLC. a Delaware limited Liability Company. known to me or who ac
knowledged to rre that he executed the within instrument. 

E. A. Blackstead 
HarNft PI.8JC 

STAlE 0* NEVADI' 
Dlll-.o:zt4 eA e.. F. 1. 2001 
~ ... ,, .. , 

Notary 
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EXHIBIT "A" 

Legal Description of the Annexation Property 

LOTS FOtiR (4) THRll EIGHT (8) 1:\'CLUSIVE IN BLOCK ONE (1 ); LOTS 
Sl~E (9) TIIRU FII•TF.EN (IS) INCLl:SJVE IN BLOCK TWO (2); LOTS NINTV
F.IGHT (98) TIIRl" NINTV-NINE (99) INCLUSIVE IN BLOCK SIX (6) AND 
LOTS O~E HUNDRED THIRTEEN (113) THRU ONE HliNDRED THIRTY (130) 
INCLUSIVE IN RI,OCK SIX (6) OF THE I'INAL MAP OF DESERT INN 
MASTER PLAN LOT "D''- PHASE I (A COMMON IN.TEREST COM:\'IUNITY) 
AS SHOWN BY MAP THEREOF 0~ FILE IN BOOK 114 OF PLATS, PAGE 68, 
li'i THE 01-'FICE OF THE COllNTY RECORDER, CLARK COUNTY, NEVADA. 
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!!AS'I'SR DECLARATION OF COV£NAN'l'S, CONDITIONS AND 

RES'l'RIC'l'IONS AND RESERVATION OF £ASEiolEN'I'S FOR 

"""'""" 
'I'1US MASTER DECLARA'l'.ION OF CIJVENANTS, CONDITIONS AND RESTRICTIONS 

AND RESERVATION OF EA.SEMEm'S {"Master oeclarationM) is made on the __j1,jJ_ 
day of 'h..ao.J.. , 1995, by liA'I"l'/HORADI co., a california Gen=~ 
Partnersh~ ("Decl.arant"), and WATT RESIDENTIAL FAR'i'N.ERS, a Ccalifornla 
general partnership {"Wl!P"). 

RECITALS: 

Declarant and WRP are the ownars of certain :real property in the 
City of LaS Vegas, Nevada, :ora particularly described in p;h1h!t "II." 
attached hereto (the. "Initial Pro~y•), and Declarant is the c:wnar of 
other real property, :more particularly described in fXhlbit "B" attached 
hereto {the "Annexable Area"), al.l or portions of which may from tii!IB to 
time be annexed to the Project, pursuant to this Master Declaration. 
Decl=ant intands to develop the Project (as hereinafter defined) and 

~:!~~~5wi~in r~!tPr~je~V:~~~· f~U~~:e~!d~· 9;o~s~~~~~"~i~ 
Declarant,.s intent to establish a balanced community acoommodating a mi.x 
of residential. and other land QSes, incl.uding open space, and to deVelop 
and convey portions or al.l. of the properties included in the Project (as 
hereinafter de:tined) , pursuant to a general. pl.an for the maintenance, 
care, use and managelilent of the Project, Declarant bas dee.med it desir
able to estal:>l.i..sh certain protective covenants, conditions, restrictions, 
reservations, ease.:.ents, equitabl.e servitudes, l.iens and charges upon the 
Project, all for the purpose of enhancing and protecting the va~ue, 
desirability and attractiveness of the. Project, and enhancing the quality 
of life within the Project. P.ll. property within the Project ><bal.l. be 
hel.d and conveyed subject to SUch covenants, conditions, r"'Ol!:ri~!.c;;o;, 
reservation« e3sements, equitable "Elr'-"itudes, l.iens and charqes. 

In fUrtherance oof its desire for e!ficient management and preservation of 
the val.ues and ~ities in the Project, Declarant has dee~:~ed it desir
able to =eate a corporation to which shal.l be del.eg-ated and assigned the 
powers of owning, managing, :aintaininq and administering the Association 
Prcparty (as hereinafter defined) for the private use of its Members (as 
hereinafter defined) and authorized guests, ad!:linistering and enforcing 
the covenants, conditions, restrictions, reservations, easements, equita
ble servitudes, liens and charg-es, coll.eetinq and disbursing the assass
l!lents and charges =eated hereby and performing such other acts as are 
required hereby. 

Elkhor~ COI:llirunity Associat'.on, a Nevada non-profit corporation (the 
"Master i:.!'sociation"), tl-.o Mel:lbers of which shal.l. be the respective 
owners {as ha..;:,i..,after ;;efined) of Lots or Condominiums in the Proj...,t, 
has or will be incorporated under the Laws of the State of Nevada for the 
purpose of e><er-cising the powers and functions stated above. 
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NOW, THEREFOR&. in consideration of the foceqoinq recit:al.s, the pr.ovi
sions herei.na.£ter contained, and other good and valuable consideration, 
the receipt and ~riciency of which are hereby aclcncvledged, Oecl.arant 
;uzd liRP hereby declares that a11 property in the Project shall be held, 
sol.d, conveyed, enc:=hered, bypothec:ated, leased, =ed, occupied and 
iJp;proved subject to the foll.owing protective covenants, conditions, 
restrictions, resfJ...-vations, ease~:~ents, equitable servitudes, liens and 
<;.harges, all o:f Which are for the purpose of unif<>=l:r enhancinq and 
protecting the value, at"tr<!ctiveness and desirability of the Project, in 
furtherance of a general plan for th!:!. protection, uaintenance, subdivi
sion, inprovement, sal.e and lease of Lets and/or C<>ndc::~iniUJDs "'ithin the 
Project, or any portion thereQf. The protective covenants, conditions, 
restric+-....ions, reservatior.s, ease:tents ar.d equitabl.e servitudes set forth 
herein shall ran with the Project and shall be binding upon all Persons 
h<~.ving <~.ny right, title or interest in the Proje<::t, or any Plitt thereat, 
their heirs, suc:<::essive ololilers and assigns; shall inure to the benefit of 
every portion o.t the .Projol<;t and any interest therein; and shall inure to 
the benefit of and be binding upon Declarant, WRP and any Participating 
Builders (as ha:reinafte~:; defined), their successo<: owners and each owner 
and his or her respective successors-in-interest; and may be enfo=ed by 
any OWner or by the Master Association • 

.ARTICLE I 
DmNJTIONS 

unless otherwise exp:cessly provided, when used in this Master Declara
tion, the following WOrds an<1 phrases shall have the :meanings hereinafter 
specified. 

Shall :mean the .Nevada Deparblent ot Coll!l!lerce, Real EState Division, or 
any other such gove:rru::ental agency which administers the sale of subdi
vided lands pursuant to Chapter 119 of NRS, or any sil:ti.lar statute m:
ordinanc .. ""'·~i!'.after enacted. 

shil.ll :mean the rea.l property des=ibed in RvtJjhit nBn, al_l or any portion 
of which may from time to time be annexed hereto and =de subject to this 
Master Declaration pun.-uant to the provisions of Article II hereof. 

aa<::tiob 1.3. ".lll:!.llaz:ed 'ferr.itory" 

shall :ce..., portions of the Annaxable Araa from tb:le to ti:me added to the 
Initial. PrOperty covru:"ed by thls Mast= o .. cl.arati.on. 

section 1 • .&. "'Al::ch.itectural. Gltida.lillas" 

shall mean those certain de.vel.op:ment and constnlction parameters promul
gated frol:l ti=e to ti:me by the oesiqn Review co=ittee as set forth in 
Article VIII. 

'· 
n~"''" 
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Sact.ion 1 • .5. 10Art,ic1as'" 

Shall. mean the Articles of Inc:orpontion of the Master Association or any 
SUb-Assoc:iation as filed or to be filed in the office of the Se=etary of 
state of the State of Nevada. 

Shall mean the calendar year or suc:h other twelve {12) consecutive 
calemlar month period selected by the BOard of Directors for the levying, 
d.ete.."'lll.ini.nq and. assessing of common Asses..,.. .. nts under this Master Decla
ration. 

:!st:ti<m 1.7 ... Association PropsrtT' 

Shlll1 mean all the real. and personal property, including Improvements, 
now or hereafter owned by the Master Associaticm, or over whicll the 
Kaster AssociO!Ition has an eii.Selllent ror the use, care or maintenance 
thereof, held for the common banefit, UI'Oe and enjoyment of a11 of the 
owners, as flu"ther p:rovided in Art:icl.e III hereof. 

section 1.a. "B-ati=!&ry" 

Shzl.11 mean a Mortgagee under a Mortqage or a beneficiary under a Deed of 
Trust and the assignees of such Mortgagee or beneficiary. 

section 1.9. "Ba.ard of llireetors" o" "Bo~4" 

Shall mean the Board of Directors of the ~aster Association, el.ected in 
accordance ;;ith the A..>-ticles and the Byla;;s of the Master Association and 
this Master Declaration. 

section •• .._.,. ..Byl.avs" 

Shal.l mean the Byl.aws of the Master Association whic:h have or wil:l be 
adopted by- the Board of Directors, as such Bylaws may :from tillle to tillle 
be amended. 

Baction l..:u.. ••capital Ylllpzov..,.ant Asssssm&::~t" 

Sh~ll lD,ean a c:harqe against each Owner and his Lot c" Cond<>lllinilllll, 
Lepresenting a portion ot the costs tc the Kaster Association for instal-

~~'i~~ o~0~~~~~~ti~~ ~~~~~~~n th~f Maa:ier r:.i'=l:ter,;-~; f~~i 
time to tillle authori<:e, pursuant to the provisions or this Master Decla
ration. 

saction 1.1.2. "Close ef E!i1=C8"' 

Sllal.l l!lean the date on which a deed or other such instrument conveying a 
Lot or Condcmi:nilllll in the PrOject is Recorded, with the exception of 
deeds betlleen Declarant and Participating Buil.ders or batween Participat
ing Builders. 

-""-"'" '· 
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a-=:loD 1·1l· "ColmOD Ar-" 
Shal.l mean ~y ~on or the Project desiqnated herein or in ll SUpple
:aental. DeclaJ:ation Lor the primary .bene:rit or, or :mainte."lance by, the 
0Wn848 or Lobi within a particular Phase of Devel.omoent., =- U.e OWners of 
CcndmrlniUIIS within a Ccnclolllini= Project, to be Owned (a) in :tractional 
lln<livided interests in co=on by such OWners (vithin a cond:Cirlniwn 
Project), (b) by a Sub-Association in which al!. OWners within such Sub
Association shall be entitled to ml!lllllet"ship, or (c) separately by indi
vidual OWners (Within a Phase of Developl:lent) over which a Sub-Associa
tion may have an easement for 111aintenance. purposes. 

Section 1.14. "C=oD Ezpen.!las" 

Shall :c~ean the aCtual and estimated costs of: mnintenance. managem10nt, 
opeJ!'ation, repair and replacruz:ent of the Association Property; unpaid 
Remedial AssesSJ:tents and Capital r:mpl!'cvruz:ent Assess>~~ents, includinq these 
costs not pa_id by the OWner responsible for pay:aent, if any, and manage
ment and administration ot the Master .\ssociation. 

S&<:~tiOD 1.15. "CCiru!om.hiUJI." 

Shall :aean a CQndCirlni= as defined in section 116.110325 ot NRS, or any 
silo.UaJ: Nevada statute hereinllfter enaeted. 

Shall. mean the :real property vhic:h :may be so classified fro:n time to time 
in Declarlltic;~n c;~:f Annexation or Supplemental Declaration, as provided in 
A..-tic:J.e II hereof, and Which has been developed or is being developed as 
ll Ccnd""'-i.niu:a PJ!'oject. 

section l..l.7. "Condolllini"lm. Project" 

Shall mean a CondOllliniu:m Project as defined in Section ll6.1.10J25 o£ NRS, 
or any si.J:oil.ar Nevada statute hereinafter enacted.. 

shall r:tean watttHoradi Co., a caJ.ifc:rnia ge."leral partnership, its succes
sors and any Participating Builder or other Person to which it shall have 
assigned any rights hereunder by an express ;;ritten and Recorded assign
:c~ent as provided herein. Any such assignment may include all or only 
specific rights of the DeClarant hereunder and may be subject to such 
conditions 01nd limitations as Watt/Koradi co. lllaY ii:Epose in its sol.e and 
absolute discretimh 

Shall mean a Declaration of Annt>X~~.tion as das=ibed in Article II, 
subsection 2."3 (b) bereot". 

sec:tioD 1.20. ttDal~te" 

Shall mean a Delegate as des=ibed 1n Article :rv, Section 4.5 hereof • 
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95Dl21.00l'lo 

flection 1.21. "n.1eqete District" 

Sba.l.l mean a Del.egate District as desc:cibed. in Article IV, Section 4.5 
hereof. 

Section 1.22. 110.sigu .m- Cclallittaa" 

Shal.l mean the Ellchorn Design Review Colmlittee c:ceated p=suan~ to 
Articl.e VIII hereof. 

Saat:ion 1.23. "'l"udl.]"' 

Shal.l. mean (a) a group of natural. Persons related to each other by blood 
or l.egal.ly reb.ted to each other by :marriage or adoption, or (h) a group 
of nat>u-al. Persons not al.J. so reJ.ated, who tnaintain a col!llllon household in 
a Residence on Lot or in a Condomini=-

Shall. mean the Federal Housing Administration. 

Section l..:zs. "J'EE.HC'' 

sbal.l. mean the Federal. Ho:oe Loan Mortgage Corporation. 

Sac:tion l.o26. "''llHAn 

Shal.l mean the Federal. National Mortgage Associati<;m. 

Shall mean a Mortgage or Deed of Trust with first priority over other 
Mortgages or Deed of Tnlst on a Lot or CondoiO.inilllll. 

section 1.:zs. "ril;:et xa:r:tgagae'' 

Shall mean the hol.der of a First Mortgage. 

section 1.29. "Gli!O." 

Shilll. mean the Governm.ent National. Mortq,.ge Association. 

Sa~:l.on 1.30. 01IIIprov-~&~~b*' 

Shall. mean all structures and appurtenances thereto of evecy type an::l 
kind placed :l.n the Proj'2ct, including but not limited to buildinqs, 
outbui.l.dings, wal.kways, hiking trails, equestrian trails, sprinkler 
pipes, roads, driveways, parking areas, fences, screening valls, retain
in'! vall.s, landscaping, :tedges, windbrMJcs, plantings, planted trees and 
sh......Ws, poles, sisns, exterior air conditioning and water softener 
fixtures or equiPl'lent, i:! any. 

sa~ion 1.31 .• "Initial. t>:roparty'' 

Shall mean the real property described in ExJliblt "A" to this Master 
Declaration. 

'· 
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Ba.~;t.iOll 1.:u. ""Land Cl.aeeitiC!I.tion .. 

Shall include {a.j Sinqle Fa:aily Residential Areas, {b) conilm:~iniu:~~ Areas, 
(cj Association Property or (d) Common Area. 

Section l..33. "Lot"' 

Shall mean any lot or p.u-cel. of land shown upon any Recorded final 
subdivision map, tggether with the Imp:rovements, if any, thereon, but 
exc:epting any Common Area, the Association Property and any Condomhlium 
in a CondOlll.inium Project. The ter:lll ftLot" shall include, without limita
tion, a Single Fami:ly Residential Lot. If two or mote Lots ate mi!X"ged 
they shall temain as two Lots. fot the purposns of Articles rv and v:r 
hereof. 

Shall ma..n those accounts =eated. for the receipts and disbursements ot 
the Kastar Association p=suant to Article V:I hareof. 

Section l..35. ".ltana.ger" 

Shall Dean the Person, whether an employee or !ndapendent contractgr, 
ecplgyed by the Master Assgciatign and delegated the "''"thgrity tg imple
ment the duties, pgwers or functigns of the Master Association. 

section l..36 • .._,tar AniU .. Gilt" 

Sballme;;.; • .-.,annual charge representing a portion of the total, ordinar.1 
cost ot' =aintaining, improv:i.ng, repair.ing, replacing, managing and 
operat.ing the Association prgperty and the Master Association. 

Section 1..37. "KKlster Association" 

Shall mean Elkhorn COllllllunity Association, a Nevada non-profit corpora
tion, for:~:~ed undar the Laws of the state of Nevada, its successors and 
assigns. 

ilection 1..38. "Kaster ASsociation BUdqet" 

Shall Dean the annual bu.dget for the Master Association for each fiscal 
year, as amended. 

Section l..39. •'lla•tar necl=atic;~n" 

Shall mean this Master Declaration of Covenants, conditi<lns and Restric
tions and Reservation of Easements for Elkhorn, as amended or suppl.e
:mented trom tme to time. 

Sball. :mean avery Parson b<:>lding a Membership in the Mastar Association, 
pursuant to Article IV, section 4.3 hereof. 

,_ 
~J .. 
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Sha.l.l. lll&.an • .-bership in the M>lGter Association pul:'suant m .~.::-:::.icl.e ill', 
section 4.3 hereof'. 

shal.l. 111ean any unr£:l.eased. mortgage or deed of trust or ether simil.ar 
instrument of :Record. given vol.untarlly by the OWner of a Lot or Condo
:cdniwa, enc::wDbe:cing the Lot or condOllliniwa to secure the perfor:na.nce or 
an obligation or the payment of a debt and which is required to be 
rel.e.ased upon performance of the cbl.igaticn or pay:ment of the debt. The 
term. "Deed of Trust" or "Trust JJeed" when used shal.l. be synonyo:cus 11ith 
the term "Mortgage.• "Mortgage" shall also mean any executory land sales 
contra-=t;, "bather or not Recorded, i01 which the FHA, the VA, or the 
se=etacy of the Department or Veterans Aff'airs is identified as the 
seller, Whether such contract is Ololtled by or has been assigned by the 
FHA, the VA, or the Secretary of the Department of Veterans Affairs. 

s•ction 1.o13. "lllcrtqagaa" 

Shall. l!l<>ll.n a Person or entity to whom a MOrtgage is made and shall 
include the beneficiary of a Deed of Trust. The. term "Beneficiary" shall 
be ..ynonymcus with the term "Mortgagee". 

sectio11 1.4ol. "Hcrtqa'lCr" 

Sh.al.l. mean " Person who mortgages his or its property to another {i.e., 
the lllllker of a Mortgage). and shal.l. incl.ude the trustor of a Deed of 
Trust. The term *'Truster" shal.l. be synonymous >;ith the term ""'orcgagor". 

section 1.45. "Notice or Liflll" 

Shall :mean a notice of lien as described in Article VI hereof. 

Section 1.46. ''Botice ar.d Bearing'' 

Shall. :mean written notice and a bearing be.fcre the Board cf Directors or 
the Design Review committee, as appl.ic:able, at which the OWner concerned 
shal.l. have an oppcrtWlity to be beard in person, or, at the OWner's 
e><pense, by counsel., in the manner :fllrther provided in the Bylaws. 

Saction 1.47. "li!R8" 

Shall l!lean the Nevada Revised Statutes. 

Shall. mean the person or Persons, including Declarant and Participati.ng 
Buil.ders, belding a fee silo.pl.e interest to a Single Fa:o.il.y Residential. 
Lot or ccndcmin!tna (exc~ud.inq those Persons holding title as security for 
the performance of an cbl.igation other than sellers under executory 
contJ:"aets of sale) • 
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sectiot~ 1 • .fo9o "Participati~:~g Builliler" 

Shall =ean a Person who acquires a portion or the Annex .. bl"' Area with the 
intention ot annaxing s11.11e into the Projooc:t for the purpose of improving 
sur;:h portion for either resale or le~se to the general public; provided, 
however, tl:I!lt the term "Partici~ting Builder" shall not mean or refer to 
Declarant or its succ:e=oJ:s. 

Shall mean a natural individual, a corporation or any other entity with 
the legal right to hold title to real property. 

Shall ~:<ean (a) the initial Property, and (b) each pon:ion of real prop
arty desigm,ted as a Phase of O!ovelopment in 11. Declaration of Annexation 
Recorded. pursuant to Article II hereof or herein or in a Rec;:orded sales 
doc:Ulllent with a Participating BUilder. 

sactioll 1.sa. ••Project" 

Shall mean the Initial Property, toqether witit .such portions of the 
Anne:nl.ble Area whi<::h are annexed to the property subject to this Master 
Declaration and to the jurisdiction of the Master Assoc::iation pursuant to 
Article :II hereof. 

Shall mean, with respect to any document, the recordation or :filing of 
such document in the Office of the County Rec;:order of the County of 
Clark, state cf Nevada. 

Shall :mean a ~~~ against a particular o;mer and his Lot or Condolllin
hm, directly attrib~table to or reimbursable by the OWner, to reilnburse 
the :Master Association tor c::o;~sts incurred in brinqing the owner and his 
Lot or CondOIIIinhm into compliance with the provisions of this Master 
Declaration, or a chaJ:ge levied by the Board of Directors as a reasonable 
fine or penalty for nonccm.pliance with the Restrictions, plus interest 
and other charges on such Remedial Assessment as provided for in this 
Master Dectaration. Remedial Assessments shall not include any l.ate 
pay:aent p<"-llll.lties, interest charg-es, attorneys• fees or other costs 
incu=ed by the M.:lste::" !'..::;soeiation in its efforts to collect Master 
Assessments or capital :rmprove::.ents Assessments. 

Section 1.55. '"Residence" 

Shall mean a dwelling on a Single Family Residential Lot or within a 
Condominium Project, intended for ~se a.;d occupancy by a single Family . 
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Shall mean this Master llec:laration, the Ju:tiet=, t.Q., ByJ.nws, t.'>.., Rul.<>S 
ancl. Requlatior~ or the .Master Association, the Architectural Guidelin .... 
and any SUppJ.ement:al Dacl.aration With respect to the property covered by 
such SUpplw:~e=~tal Dec.l.aration 1mless otherwise Jirovided therein froa tiDe 
to time in et-t-ect:. 

Shall :mean the Rules and Req1Uations of the Master Association adopted by 
the :Soard of Diroa;tors pur>;uant to Article V, section 5.2 hereof, as they 
may be amended a.nd suppl.emented from t:illte to tillle. 

Ssetion 1.58, "Bhgl.s ll'a.mil.y Jl.ssidllDtial. iU:S&" 

Sh.a.J.l. mean (a) all of the real property in the Initial. Property which is 
a classified in acc;:ordnnce with Article II, Section 2. 2 hereof, nnd (b) 
all of the raal property in the Annaxahle Area which ~:~ay hereafter be so 
classified pursuant to such Section 2.2. 

8s~ion 1.59. "Bhgls PaUly Rssidl!lltial r.ot" 

Shall :mea%1 11 LOt located within a Single F111:1il.Y Residential o\rea, to
g9thll!l:' with the Improvements, if any, thereon. 

section l..fttl. "BpscU:isd Action" 

Shall be those actions of the Master Association requiring '"' ,..-1:'!!.~~::. 
nary m,.;:.-. .. ity vote, as des=ibed in A..--t.icl.e rv, subsection 4-3(b) hereof 

Ssction 1.151. "SUb-ASsociation" 

Shall nean any Nevada non-profit corporation, or unincorporated associa
tion, or its su::cessor in interest, tho;; membership of which is composed 
of OWners of condcmU\iums within a Condol!linium PrOject, or OWners of LOts 
withb:i a Phase of Development, which is organized and established or 
authorized pursuant to or in connection with a suppleJ>ental Declaration. 

section 1.152. "supplemental DacJ.aration" 

Shall. mean any declaration of covenants, conditions and restrictions, or 
s1Iti1ar such dOCillllent, which affects only a discrete Condotrlnium. Project 
or Phase of neveJ.opment. 

shall mean the u.s. Department of veterans Affairs. 

-~'"'" ,_ 
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Section $.1.6. gortqa<J•• protection. 

Notwtthstandin<J all other provisions hereof, no .lien =eated under this 
Artic.le VI, nor the enrorcement of any prevision of this Master DecJ.ara
ticn sha.l.l defeat or render invalid the rights of the Benefh:iary IUlder 
any :Recorded First Deed of Trust encumberinq a Let or CondominiUIII, 111ade 
:in good faith and tor va1.ue; provided that after such Beneficiary or some 
other Person <>btains tit1.e to such Lot or CondcminiWil by a judicial. 
forec1.osure or exercise of power of sale, such Let or Condominium sha.ll 
r<!llmin subject to this Ma,.ter Dec:J.a..-ation and the payment of all install
ments of assessments ac=ing subsequent to the date such Beneficiary or 
other Person obtains title. The lien of the assessments, includinq 
interest and costs, sbal..l be subordinate to th" lien of any previQusly 
Recorded. "First Mortgag-e upon the Let or ecndcminium except as may be. 
otherwise required iD accordance with NRS section J.l.S.3J.l.6, as a111anded. 
The rel.ease or disc:hargo of any lien for unp"icl. assessments by reason of 
the foreclosure or exercise of pow= of sale by the First MortaaaA"' "'h"1~ 
not relieve the prior owner of his personal obligation for the payment of 
such unpaid assessments. 

Suction 6.17. P:io:.:ity ot: Asses!Diumt Lien. 

The lien of the assessments, inc:J.uding interest and costs {including 
attorneys• fees) as provided for herein, shall be subordinate to the lien 
of any previ.cusly Recorded. First Mortgage upon any Let or Condominium. 
The sa.le or transfeJ: of any Single Family Residential Let o:: Condolllinium 
shall not at:fect an assessment lien. However, the sale or transfe:.: of 
any Single F!Uti..ly Residentia.l Let or condominium pursuant to judicial or 
nonjudicial foreclosure of a previously Recorded First Mortgage sha.ll 
extinguish the lien of such a.sses=ent as to paynoents which becaJ:te due 
prior to such sale or transfer except as set forth in NRS Section 
J.J.6.3ll6. No sale or transfer sha:J.l relieve such .Lot or Condominium fro111 
lien rights f:Qr any new assessments thereafter .hecollling due. Where the 
Beneficiary of a First Mortgage of Record or other :purchaser of a Sing.le 
Family Residential Lc~ c::: Ce>ndcmi:nium cbt,ains title pursuant to a judi
cial or non-judicial foreclosure or "deed in :tieu thereof," the Person 
who obtains title and his successors and assigns shall not be liable for 
the share of the Common Expens~ or asses,ments by the Master Association 
chargeable to such Single Family Residential Lot or Condominium which 
became due prior to the acquisition of title to such Lot or ecru:l.=iniu:m 
by such Pers<m. Such unpaid share of Common Expenses and assesSl'lents 
shall be. cl.ee::~ed to become expenses collectible from all of the Single 
Family Resicl.entia1. Lots and Condominiums, including the Sinqle Family 
"Residential Lot or coru:l.OJ:Iini-w. belonging to such Person and his succes
sors and assigns. 

ARTICLE VI:I 
R&<;IDI!NCE AND llSE RESTI!TITIQNS 

seetion 7 ,1.. B:.esidellti.el ve•. Eech Lot and/Or condominiu111 shall be used 
to:.: :.:esidential pu:.:poses only; and. no part of the Project shall be. used 
or c:a~<sed, allowed or autho:.:ized to be used in any way cl.irectly or 
incl.irectly for any business, commercial, manut:actw:'ing, me:t"cantile, 
sto:.:ing, vending o:.: other nonresidential purpose. Notwithstanding the 
t:oreqoing, OWne= or o=pants of the Lets and/or condominiums may use a 
:.:oo:= or r<>omli j_n the Residence constructed thereon as an office, provided 
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setthlo; 1'Qrth the alllel\datory l.an<}Uage requested by such agency or 
institution. Recordation of such a certificate. shall be de.l!llled 
conclusive proof' or the agency's or institution's request for such 
an amend;o;ent, and such certific:at .. , when R"corded, shal.l be 
binding upon all. of the PrOject and all. Pe..-sons b.!lving an interest 
therein. (ii) It is the desire of Declarant to retain certain 
control.."" over the Master Association and its ar::tivities dlU"ing the 
anticipated period of planning and de7el<::p!:!ent of the Project . 
.If any omend:J:lent request:ed pursuant to the previsions of this 
Stlbsection 12-2(d) deletes, dii!IL"lishes o:c alters such control.s, 
Declarant shall have ths right to prepare, provide for and adopt 
as an aJ::endlll.ent hereto, <~ther and different control. provi.sions. 
(iii.) In the event t:h.i_s Master Declaration is Recorded or us~ for 
any pu.rpose prior to having been approved by the FHA, the VA or 
any gove.rn:t~ental or public agency with jurisdiction, Declarant 
shal.l have the absolute right to amend the provi.sions bereof 
vithout the approval. of any agency or any percentage of the 
Hen.be.rship vhatsoever until such approval is first obtained, Such 
amend:J:lent shall be effective when signed by the Declarant and duly 
Recorded. 

sao::i:icD. 12.3, Hortga~ree Protection. 

Notw.ith$tanc!inq any other provision of this M~ster Declao:c .... i ... ,,, no 
a.rendl:lent or violation cf this Mas"ter Declaration shall operate to defeat 
or render l.nval.id the rights of the Beneficiary under any Deed of 'trust 
upon a Lot or Condo::.1.niUl:l. lllilde in go,... fai.th and for value, and Recorded 
prior to the Recordation of such a.'".1d.ment, provi.ded that after the 
foreclosure of any such Deed of Trust such Lot or Condo:miniUJ:J. shall 
rema:tn .suhjet:t to this Master Declaration, as amended. Notwi.thstanding 
any and all ~rovi_si_ons of thi.s Master Declaration to the contrary, in 
order to induce. FNMA, FIILHC, GNMA, FJ:1A and the VA to participate 1n the 
financing of th-e sa.1e of Lots and Condol:!iniums within the Project, the 
fo1lowi.ng pro:vi_sions are added hel:"eto (and. to the e:rt:ent these added 
provisi.ons, pe-rtaining to the rights of Mortgagees, the FHA and the VA, 
<::onfllct with any other provisions of this Master Declal:"ation or any 
other of the Restrictions, these added restrictions shall control): 

(a) 

,,, 

Each ho1der, insurer and guarantor of a Fi.rst Mortgage encumber:l.ng 
any Lot or condOl!linium, upon fiHng a written request for notifi
cati.on with the Board of Directors, is entitled to written notifi.
caticn tram the M<t::>ter Ao;sooiati.on of any default by the Mortgagor 
of such Lot or condominhm. in the performance of such Mortqagor's 
obligation:> under this Master Declaration, the Articles or Bylaws, 
if such Gefault is not cured vithin thirty (30) c!ays after the 
.!'.aster Associ_ation 1earns or such default; 

Every 01.-ner, except an 0\mer who is a Part:icip.ating BU.i1der, 
ino:ludinc;r every First Mortgagee of a Mortgage en=bering any Lot 
or Condominium (other than a first Mort.g:agee whose mortqagor .is 
a Participating Builder) , which obtains title to such Lot or 
Condominium pursuant to the remedi.es provided in such Mortqaqe, 
or plU"suant to foreclosure of the Mortgage, or by deed (or assi.gn
:me!tt) in lieu of fore<::los=e, shall be exempt from any right of 
.first refusal =eated or pllrpOrted to be =eated by the Restric
tions: 

"· ·~· ~1>1\! 
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(o) 

(d) 

(e) 

,,, 

Ell.c:h First Kortqag= ot a Mortgaqe em."\.UDbering any Lot or ConQo
lllinium which obtains titl.a to su.c:h Lot or condominiu:: pursullnt to 
either judicial foreclosure or the pavers provided in such Kart
gage, shall take title to sUch Lot or ConQ~iwo free and clear 
of' any cl.aims for unpaid assessmer.ts or charges pursuant to this 
Master Declaration against !itlch Lot or Condcmi.nilUD. vhich accrued 
prior to the acquisition of title by the First Mortgagee to such 
Lot or condouinilll;l other than as set forth in NRS 115.Jl.l6(2); and 

When professional management bas been preViously r~ired by a 
hol.der, Insurer or guarantor of a First Mortgage, any decision to 
lmdert.aJce sell =naget~ent by the Master Association shall require 
the prior approval of Members representing sirty-seven perce.-:t 
(67l;} of the voting power of the Master Associ.ation and the 
holders o.r seventy-rive (75'1>) of the First Mortgages on Lots or 
cond<>lniniums. 

Unl.ess at l.east sixty-seven percent (671<) of the Fi:r:-st Mortgagees 
have given theil: p:r:-ior written approvttl, neither the Master 
Association nor the OWners shal.l.; (i} Subject to =Y provisions 
of the He.vada non-profit corporation J.aw to the <:.ontrary, by act 
or oo:~ission seek to abandon, partition, subdiVide, enCUI!Iber, sell 
OX" tranl!l!er the Association PropertY or the Improv.,ments th.,,..,.,.,., 
which are owned, dirnctl.y or indirectly, by the M11ster Associ .. tion 
i Qll!. gr;::;:'ltin;; of ca::=e.'lt!: fer public util.ities or conveyance of 
title for roadway pm:p<>ses to a goverruoental. entity or .tor other 
public purposes consistent with the intended use of such propart.y 
by the Master Association shall. not ~ deemed a transfer within 
the 111eanlng of this cl.ause); (ii) Change the method of deten..ini.ng 
obl.igations, assess:ments, dues or other charges which may be 
levied against any OWner, or the method of allocating distribu
tions of hazard insurance proceeds or condemnation awards; (iii) 
BY act or omission ch<U>ge, waive or 1!bandcn any scha::o.e of regula
tions, or enfo=l!.l:l<mt thereof, pertaining to the architectural 
design or the exterior appearance of the dwelling units on the 
L<'¥ts or Condominitms, the exterior maintenance of the dWelling 
units on the Lots or Condominiums, or the upkeep of lawns and 
plantings on Association Property; (iv) Fail to maintain fire and 
extended coverage insurance on insurable Association Property on 
a current replacement cost basis in an amount as near as possible 
to one hundred ;:..::cent (100\) of the insur1!hle val.ue (based on 
curz:ent replacement CQSt); (v) Use hazard insurance proceeds :for 
l.osses to any Asso<::iation Property for other than the repair, 
replacement or reconstruction o:r sue.'!. Improvements; provided, 
however, if there are excess pro<::eeds, then such proceeds shall. 
be used at the Board of Directors• discretion; or (vi) Al:tend this 
Master Oecla:r:-ation or the lu"ticles or Bylaws in suctl a manner that 
the rights of any First Mortqagee wil.l. be adverse.ly a:f.fected. 

All ho1-ders, insurers and gua:r:-antors of Mortgages on Lots or 
condo!rlniUlllS, uDon written request. shall have the right to (i) 
examllle the books and records of the Master Association during 
normal. business how:s, {ii) require fro111 the Master Association 
the submission of an 3nn\lal financial statement (without expense 
to the hclder, insurer or guarantor requesting Sl.lch statement) .and 
other financial data concerning the Kaster Association, (iii) 
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reeaive wx-ittan natic:e of all meetings of tlle MMibers, ~~;nd (iV) 
desiqn.,te in WX"itinq 11 ncn-votir.g repr;:,se..,tative to 11ttend a11 
such lH!etinqs. 

(g) All holders, insttrers and gu.arantors of Mortgages of Lots or 
corulc:tl..i.niu= vho h11ve a written request on file witll the Kaster 
Association shall be given {i) tllirty {.lOJ days written notice 
prior to the effective <'late of any proposed, material ll!llendment 
to this Master Declaration, the Articles or Bylaws, and prior to 
tlle et:fective <'late of any termination of an agreement for profes
sional. !llanag=ent of the Project following a decision of the 
owners to aasumc self-:c~anagecent of the Project; ~~nd, (iiJ i~~~~:~edi
at.._ wr:itten notice as soon as the Soard of llirectors recnives 
notice or otheJ:Vise learns of <1.ny <i""'aqe. to the Assoo:iaticn 
Property where the cost of reconstruction exceeds seventy-Five 
Thousand Dollars ($75,000), and as soon as the Bolll:d of Directors 
receives notice or otherwise learns of any condemnation or eminent 
dOl:ll!in pJ:oceedings for acquisition of any portion of the Pl:oj-ect. 

(h) Mortgagees lila;{, jointly or singly, pay taxes ol:" ethel:" cha:r .. as 
which d;t"e in dG.rault and which :may or hav., become a charg" against 
an 1\SSociation Property and l'!lay pay any overdue prllllliuns on hazard 
insQrance policies, or secure new hazard insurance coverage on tllo. 
lapse o.f a pol. icy, for such property, and Kortqagees making such 
payments shall be owed illllllediate l:"eimbursement therefrom from the 
Kaster Association. 

(iJ In addition to the foregoing, the Board of Directors l!lay, in its 
sole dis=etion, enter into such contracts or agreements on behalf 
of the Master Association as are required in order to satisfy the 
guidelines cf FHA, VA, Fl!UfC, PNMA, GNMA or any si:m..ilar entity, 
so as to allow for the purcl,a;;e, guaranty or insurance, as the 
case lllay be, by such entities of First Mortgages encu:m.llering Lots 
or Condc:m..iniu:ms with Residences thereon. E<lch OWner hereby agrees 
that it will benefit the Master Association and the Membership of 
the Mastotr Association as a class of potential Mortgage bo=owel:"S 
and potential sell.ers of their respective. Lots or Condo!Olinill!IIS if 
such agenci"s ap;:rc-.;a .. he Project as a qualifying co=unity under 
their respective policies, rules and regulations, as adopted from 
time to time. 

Secti:m 1.2 .4. ZiOtices. 

Any notice permitted or required to be delivered as provided herein shall 
be in writing and :;ay be delivered either pers<.>nally, by tlail or by 
telegraph, telex, 1:.elecopy or cable. For the purposes of this provision, 
personal. delivery shall in<:l.ude service by a reputai;:le overnight ==ier 
which provides a receipt indicating date and tiDe of delivery, location 
of delivery and person to whom transmitted. If delivery is Qade by mail, 
it shall be deemed to have been delivered forty-eight {48) hours after a 
copy of the Slllll.e has been deposited in the. United States :mail, post .. ge 
prepaid, addressed to any Person at the. address given by such Person to 
the Master Association for the purpose of service of such notice, or to 
the Residence of such Person if no addres!> has been given to the Kaster 
Association. such address :may be eh<Ulged frOID. til::te to time by notice in 
writing to the Master Association. If delivery :is made by telegraph or 
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... 
COQNT'i IDS JUIGELES 

On , before me=, 
peJ:'Sonall.y appeaxed an , 
personally known to me (or proved to me on the bas1s of satiSfactory 
evidence) to be the person(s) whose name{s) is/.,"t"e subs=ibed to the 
within 1..nstrw:tent, and acknoWledged to me that such he/she/they exec:tlted 
the same in his/her/their authorized capacity(ies), and that by 
his/her/their signatures on the instrument the person{s), or the entity 
upon behalf of which the person(s) acted, executed the instrument. 

FfiT>ll><><::: 1117 hand and officia:i. seal. 

NOTARY PUBLIC 

STATE OF CALiFORNIA ... 
COtnr:r'll: I.CIS AlfGELE..S 

On , before m,., 
pers~I.y appeared and , 
personal.J.y known to me (at" proved to l!le on the basJ.s of s~ttJ.sfactoey 
evidence.) to be the person{s) whose name{s} is/are subs=ibed to the 
within instr.ment, and acknowledged to me that such hefshefthey executed 
the same in his/her/their authorized capacity(ies}, and that by 
his/her/their signatures on the instrument the person(s}, or the entity 
upon behal.f of which the pe=son{s) acted, executed the instrument. 

wrTNESS 111y hand and official seal. 

NOTARY PUBLIC 

" .. 
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WHEN RECORDED, RETURN TO: 

WILBUR II. ROADHOUSE, ESQ. 
Goold Patterson DeVore Ales & Roadhouse 
4496 South Pecos Road 
Las Vegas, Nevada 89121 
(702) 436-2600 

SUPPLEMENTAL DECLARATION OF 
COVENANTS, CONDmONS, AND RESTRICTIONS 

AND RESERVATION OF EASEMENTS 

• 

FOR 

DESERT BLOOM 

(a Nevada Residential Commor.-lnterest Planned Community) 
LAS VEGAS, CLARK COUNTY, NEVADA 

• 

\ 

@ 
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SUPPlEMENTAL DECLARATION 
OF COVENANTS, CONDITIONS, AND RESTRICTIONS 

AND RESERVATION OF EASEMENTS 

FOR 

DESERT BLOOM 

(LAS VEGAS, C\AAK COUNlY, NEVADA) 

990601.00687 

THISSUPPLEMENTALDECLARATION("Deccaralionjlsmadeasoflhls2P'dayofMay, 
1999, by NIGRO DESERT BLOOM, LLC, a Nevlld8 Hmitlld-liablllty company r0ec1arant"). 

WHEREAS: 

A. Dtdarant owns certain real property In or near the City of Las Vegas, Cla!X County, 
Nevada, as more particularly described In Exhibit "A" attached hefeto ("Original Property1; and 

B. Dednnt Intends thlt. upon Reconlatlon of this Dtclaratlon, the Original Property 
shall be a Comrnon-lnter81t Community, as der•Jed in NRS § 116.110323, and a Planned 
Community, as defined in NRS § 116.110368 ("Cornroonlty"); and 

C. The name of the Community shal be DESERT BLOOM, and the name of the 
Nevada 11011p1ol'll corporation organized In amectlon therewith shaH be DESERT BLOOM 
HOMEOWNERS ASSOCIATION rAJIOdlllon"); and 

D. Dedarant further reserves the right from time to time to add an or any portlon{s) of 
cer1a1n other real property mont particularly described In Exhibit "B" attached hereto (the 
"Amexable Area") to the Community, up to a total maximum of two hundred and four (204) 
aggregate Units; and 

E This Declaration Is Intended to set forth a dynamic and flexible plan of governance 
of the Community, for the overall development, administration, maintenance and preservation of 
a master resldenl.ial CXlll1ITliJrlit In which the Owners enjoy a quality life style as "good neighbors"; 
and 

F. Dedarant Intends to deVelop and c:onvey all of the Original Property, and any 
Annexable Area which may be annexecllhefelo rAnnexecl Property"). pursuant to a general plan 
and subject to certain protective c:oYenlnts. conditions, restrlcllons, rights, reservations, 
easements, equitable servitudes. liens and c:hatges; and 

G. In adclltiou to this Declanltlon, the Propet1in, as hereinafter defined, are subject to 
the Master Declaration of Covenants. Conditions .-.ct Restrictions and Reaervallon of Easements 
fot Summerlin Community Association, recorded by Howard Hughes Properties, Umitecl 
Partnership, a Delaware limiled partnership, In the Ofllce of the Coooty Recorder of Clark County, 
Nevlda, on Septernber25, 1990, as lnstnlnent No. 012741n Book Nl>. 900925, as the same from 
time to time may have been or may be ameuclocl and/or rmatecl ("Master Dedaralion"); and 

-1-

6/27/2016 1:35:54 PMCTADD0420



H. The Master Declaration provides that Supplemental Declarations may be recorded 
which affect the various Phases of Development within the project (as such is defined in the Master 
Declaration). and that Sub-Associations may be established fo, the purpose of managing and 
administering said Phases of Development; and 

1. Oedarant desires that the Properties be subject to further covenants, conditions and 
restrictions and reservations of easements, :n addition to those set forth in the Master Declaratlon 
(taking into account certain unique aspects of the Properties), and that a Sub-Association be 
established for the purpose of assessing, managing and administering said Phases of 
Development; and 

J. Declarant has deemed it desirable, for the efficient preservation of the va!ue and 
amenities of the Original Property and any Annexed Property. to organizet the Association, to which 
shall be delegated and assigned the powers of owning. maintaining and administering the Common 
Elements (as defined herein). administering and enforcing the covenants and restrictions. and 
collecting and disbursing the assessments and charges hereinafter created. Declarant will cause. 
or has caused, the Association to be formed for the purpose of exercising such functions; and 

K. This Declaration Is intended to set forth a dynamic and flexible pian for governance 
of the Community, and for the overall development. administration. maintenance. and preservation 
of a harmonious residential community. in which the OWners will enjoy a quality lifestyle as "good 
neighbors"; 

NOW, THEREFORE. Declarant hereby declares that all of the Original Property, and. from 
the date(s) of respective annexation. all Annexed Property (collectively. "Properties") shall be held, 
sold. conveyed. encumbered, hypothecated. leased, used, occupied and improved subject to the 
following protective covenants. conditions, restrictions, reservations, easements, equitable 
servitudes. liens and charges. all of which are for the purpose of uniformly enhancing and 
protecting the value, attractiveness and desirability of the Properties (as defined In Article 1 hereon. 
in furtherance of a general plan for the protection, maintenance. subdivision, improvement and sale 
of the Properties or any portion thereof. The !)rotective covenants. conditions. restrictions. 
reservations. easements. and equitable servitudes set forth herein shall run with and burden the 
Properties and shall be binding upon all Persons having or acquiring any right, title o'interest in 
the Properties, or any part thereof, their heirs, successors and assigns; shall inure to the benefit 
of every portion of ihe Properties and any Interest therein; and shall inure to the benefit of and be 
binding upon. and may be enforced by, Dedarant. the Association, each Owner and their 
respective heirs, executors and administrators, and successive owners and assigns. All Units • within this Community shall be used, improved and limited exclusively to single Family residential 
use. 

... 

ARTICLE1 
DEF!NIDONS 

Section 1.1 :Annexabie Area• shall mean the real property described in Exhibit ·a: 
attached hereto and Incorporated by this reference herein. all or any portion of which real property 
may from time to time be made subject to this Declaration pursuant to the provisions of Article 15 
hereof. At no time shall any portion of the Annexable Area be deemed to be a part of the 
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Community or a part of the Properties untll such portion of the Annexable Area has been duly 
annexed hereto pursuant to Article 15 hereof. 

Section 1.2 "Annexed Prooertv" shall mean any and all portion(s) oflhe Annexable Area 
from time to time added to the Properties covered by this Declaration, by Recordation of 
Annexation Amendment(s) pursuant to Article 15 hereof. 

Section 1.3 ~shall mean the Architectural Review Committee created pursuant to 
Article 8 hereof. 

Section 1.4 "Articles" shall mean the Articles of Incorporation of the Association filed in 
the office of the Secretary of State of Nevada, as IUCh Artlcles may be amended from time to time. 

Section 1.5 ~ shall refer collectively to Annual Assessments, Capital 
Assessments. ar.d any applicable Special Assessments. 

Sectlon 1.6 "AW!$Sment. AnnvarshaU mean the annual or supplemental charge against 
each Owner and his Unit, representing a portion of tho Common Expenses, which are to be paid 
by each Owner to the Association in the manner, times, and amounts provided herein. 

Section 1.7 "Asse5sment. CaPitarshallmeanachargeagalnsteachOwnerand his Unit, 
representing a portJon of !he costs to the Assoclallon forlnstaJiallon, construction, or reconstruction, 
of any Improvements on any portion of the Common Elements which the Association may from 
time to time authorize, pursuant to the provisions of this Dedarallon. Such charge shall be levied 
among all Owners and their Units In the same proportion as Annual AsseSSIT'.ents. 

Section 1.8 "Assessment. Spedar shall mean a charge against a particular Owner and 
his Unit. directly attributable to. or reimbursable by, that Owner, equal to the cost Incurred by the 
Association for corrective action, perfooned pursuant to the provisions of this Declaration, or a 
reasonable fine or penalty assessed by the Association, plus Interest and other charges on such 
Special Assessments as provided for herein. 

Section 1.9 "A5sessment Commencement~ shall mean that date. pursuant to 
Section 6.7 hereof, duly established by the Board, on which Annual Assessments shall commence. 

Section 1.10 "A5soc!alion• shall mean DESERT BLOOM HOMEOWNERS 
ASSOCJA TION. a Nevada nonprofit corporation, its successors and assigns. The Association shall 
be a "Sub-Association" as such term Is defined In Section 1.68 of the Master Declaration. 

SectJon 1. 11 • Association Funds" shall mean the accounts created for recei pis and 
disbursements of the Association, pursuant to Article 6 hereof. 

Section 1.12 "BeneficJarl' shall mean a Mortgagee under a Mortgage or a beneficiary 
under a Deed ofTrust, as the case may be, and the assignees of such mortgagee or beneficiary. 

Section 1.13 "Board" or "Board 2f DirectoQ" shall mean the Board of Directors of the 
Association. The Board of Dlrect:lrs Is an "Executive Board" as defined by NRS §116.110345. 

·3-
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Section 1.14 "Budgtt" shall mean a written, itemized estimate of the expenses to be 
lncumlc:l by the Assodaliolt In perf011111ng Its func:lioiJS under this Oec:laratlon, prepared al"d 
approved pursuant to the provisions of this Declalatlon. 

Section 1.15 "Syyaww" shall mean the Bylaws of the Association which have or will be 
adopted by the Boartl, as such Bylaws may be amended from lime to time. 

Section 1.16 :gx: shall mean the city In which the Properties are located (I.e., the City 
of Las Vegas, Nevada). 

Section 1.17 ~ gf E.-arM" shall moan the date on which a deed Is Recorded 
conveying a Unit from Oedal'llllt to a Purchaser. 

Section 1.18 ~ Hoult" shall mean the club house constructed by Declarant on the 
Common Recreational Area. 

Section 1.19 "C!usttf YDill: shall mean those Units "clustered" around Common 
DnYeways. 

Seetion 1.20 "Common Or!yewJy" shall mean a common or "shared" driveway area, 
sha.vn as a Common Element on the Plat, which Is dosed at one end, and which connects Cluster 
Units to a "through" Private 5nel CoctlltJOO Driveways constitute a portion of lhe Private Streets, 
and are a Convnon'Bement. subject to the provisions of this Declaration (Including, bUt not lmited 
to, Sections 2.14, 2.15, and 10.19, below). 

Section 1.21 •comnooE!oments"tnc::luclesprlvataentJygate{s)andentry monumentation 
for the Community, Private Street~, Common Driveways, decorative street lighting, street signs, 
walkways, curbs end gutters, end certain drainage and sewer easement area delineated as 
CoctMtJOO Elements on the Plat. and shal mean al 1'811 property or lntetests therein (and any 
pet'IONII property) owned or lelled In the Propertiel by the Association, but shall exclude Units. 
Wllhout limiting the foregoing. Con 111011 Elementllhallnclude .. of that real property designated 
as Common Lots "A"through"R."Inclusive, andlor"PrlvateStnlet. Public Utility Easements & City 
of Las Vegas Sewer Easements" on the Plat. and Improvements mpectively thereon. Common 
Elements shill cans11tute Common Elements as to the Properties, 8! proo.ided In NRS 
§118.110318. 0ec1ant has reseMid certain rights with regard to the Club House and Common 
Recreational Area as set f011hln detail In Section 14.1(c), below. Parking on Common Elements 
shill be subject to the limitations and res1rictlons set forth In this Declaration (Including, but not 
necessarily limited to, those set forth In Sedions 2.2, 2.14, 2.15, and 10.19, below). 

Section 1.22 "Col !ltQ! t fmomn• shall mean expenditures made by. or financial u.bilitles 
of, the Assodation, together with aey llloalllona to reserves, including the ectuat and estimated 
COlts d: maintenance, fnsurlnce, manag&ment. operation, repair and rep!lcerr.ent of the Common 
Elements; pailliiQ OYer or l'lmOVing gratlltl on ExteriorWdl; oopald Special Assessments and/or 
C8pital Assessments; the COlts darry commonly metered utilities and other commonly metered 
charges for the Propet11es; COlts d management and admilistralion of the Assodatlon Including, 
but not lirnitad to, ccmpensation peld by the Assocllllon to Managers, accountants, attorn~ and 
~a es; COlts of al util!tiM, gardening, tnllh pickup and disposal, and oCher services bensfittlng 
the Common Elements; cot1ts cf fire, CIIIUIIty and liability Insurance, worlcers' compensation 
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insurance. and any other insurance covering the Common Elements or Properties: costs of bonding 
the Board, Officers, any Managers, or any other Person handling the funds of the Association; any 
statutorily required ombudsman fees; taxes paid by the Association; amounts paid by the 
Association for discharge of any lien or encumbrance levied against the Common Elements or 
Properties, or portions thereof; costs of any other item or items incurred by the AssociaUon for any 
reason whatsoever in connection with the Properties, for the benefit of the Owners; prudent 
reserves: and any other expenses for which the Association is responsible pursuant to this 
Declaration or pursuant to any applicable provision of NRS Chapter 116. 

Section 1.23 ~mrnon Recreational 8r§t: shall mean the common recreational area 
located on Common Element Lot ·c.· and the Improvements thereon (including, but not limited to, 
the Club House). 

Section 1.24 "Community" shall mean a Common-Interest Community, as defined in NRS 
§ 116.110323, and a Pianr.ed Community, as defined in NRS § 116.110368. 

Section 1.25 "County" shall mean Clark County, Nevada. 

Section 1.26 "Oeclaranr shall mean NIGRO DESERT BLOOM, LLC, a Nevada limited
liability company, its successors and any Person to which it shall have assigned any rights 
hereunder by an express written and Recorded assignment (but specificaily excluding Purr.hasers 
as defined in NRS § 116.110375). 

Section 1.27 ~shall mean this instrument as it may be amended from time to 
time. 

Section 1.28 ~ Q! IML shall mean a mortgage or a deed of trust, as the case may 
be. 

Section 1.29 "Pi rector" shall mean a duly appointed or elected and current member of the 
Board of Directors. 

Section 1.30 "Dwelling• shall mean a bulldinglocated on a Unit designed and intended for 
use and occupancy as a residence by a single Family. 

Section 1.31 "Eligible Beneficlart' shall mean each Beneficiary, insurer and/or guarantor 
of a first Mortgage encumbering any Unit, which has filed with the Board a written request for 
notification as to certain specified matters. 

Section 1.32 "Exterior wall!sl" shall mean the exterior only side of Perimeter Walls 
(visible from public streets or other areas outside of and abutting the exterior boundary of the 
Properties). 

Section 1.33 "Famitv" shall mean (a) a group of natural persons related to each other by 
blood or legally related to each other by marriage or adoption, or (b) a group of natural persons not 
all so related, but who maintain a common household in a Dwelling, all as subject to and In 
compliance with all applicable federal and Nevada laws and local health codes and other applicable 
County and City ordinances. 
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Section 1.34 ~shall mean the F«<eraa Housing Administration. 

Sedlon 1.35 "fHLM<L shall mean the Federal Home Loan Mortgage Corporation (also 
known as The Mortgage Corporation) ctNted by lltle II of the Emergeney Home AnarK:e Act of 
1970, a'KI any successors to such corporations. 

Section 1.36 "Flscaa X.: shaD mean the twelvt (12) mon!h fiscal accounting and 
Mrepolrvvtirtifntllg period af the AsSociation selected from time to time by the BoartJ. 

Section 1.37 "ENMA" shall mean the Federal National Mortgage Association, a 
government-sponsored privMe corporallon estlblllhecl pursuant to Title VIII of the Housing and 
Urben Dewloprnent Act of 1968, and w:ry 111.100811015 to such corporation. 

Sedion 1.38 "GNMA" shall mean the Government National Mortgage Association 
admiuislerecl by the UnHed States Department of Housing end Urban Development. and any 
successors to such association. 

Sedlon 1.39 "GczvernirQ Doc!jmlntj' ahllll mean tho Oeclarallon, Article$, Bylaws, Plat, 
and tho Rules and Regulations. Any lnconslstenc:y among the Governing Documents shall be 
goo.oerned pursuant to Section 17.9 bebv. 

Section 1.40 'W:fe" shal mean Howard Hughes Propertlas Umited Partnership, a 
Delaware limited partnerthip, and any alllllated or related entity, which Is or may bEl the d&clarant 
under any Sun merlin Community ~. and/or their rnpec:Uve auo:essora or assigns. 

Section 1.41 "k!on!!MngNumber". ptnUIIIIltoNRS§ 116.110348,shall mean tho number 
~ Identifies a Unit on the Pial 

Sedlon 1.42 :Jtnprqv!lnl!lllt" shall mean w:ry strudure or appurtenance thereto of eveJY 
type and kind, wfletheraboveorbebvthe land surface, placed In the Properties, Including but not 
limltedtoOwellingcandolnerbuildlngs,WIIIknys,sprlnklerplpes,garages,awtmmlngpools, spas 
and olher recreational facilities, carports, roads, drlwways, parlMg areas, haldscape, Private 
Streets, street lights, curbs. gutters, Wl1lls, Perlmeter Walls, fences, screening walls, block walls. 
retaining walls, stairS, dec:ks, landscaping, antennae, hedges, windbreak~, patio covers, ..-!ling$, 
planting$, plan1ed trees and shlubs, poles, si!Jns, exterior air conditioning and water·soft-r 
flxt1ns or equipment. 

Section 1.43 :J.Qr shall mean the real ptoperty ar any residential Unit, as shown on the 
Plat (specifically not lncludifiG any area shown on the Plat as a Common Lot or Private Street). 

Sedion 1.44 "MM0 f9""' shaH mean the Pei'IOI'I, If any, whether an employee or 
Independent cunflactor, appointed by the Assoc:iltlon and delegated the ault'.ority to Implement 
certain duties. powers or funetions ar the Association as ft.rlher ptOVided In this Dedar2tlon and 
In ltle Bylaws. 
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Section 1.45 "Master ~cia!lon· shall mean SUMMERLIN COMMUNITY 
ASSOCIATION. a Nevada non-profit corporation, its successors or assigns. The rights and duties 
of the Master Association are as set forth In the Master Dedaration. 

Section 1.48 "Master Association Documents" shall mean the Master Oedaration, the 
Master Association Artides of Incorporation and Bylaws, and the Master Association Rules. 

Section 1.47 "Master Declara!Jt shall mean HHP. 

Section 1.48 "Master Declaration" shall mean the Master Declaration of Covenants, 
Conditions and Restrictions and Reservation of Easements for Summerlin Community Association, 
recorded by Master Declarant, in the Office of the County Recorder of Clarll County, Nevada. on 
September 25, 1990, as Instrument No. 01274 in Book No. 900925, as the same from time to time 
may have been or may be amended and/or restated. 

Section 1.4g "Member." "MembershiP." "Member" shall mean any Person holding a 
membership In the Association, as provided In this Dedaration. "Membership" shall mean the 
property, voting and other rlgllts and privileges or Members as provided herein, together with the 
correlative duties and obligations, induding liability for Assessments, contained In this DedaraUon 
and the Articles and Bylaws. 

Section 1.50 "Mort~· "Mortoagee; "Mortgru~Qr." "Mortgage• shall mean any 
unreleased mortgage or deed of trust or other similar Instrument of Record, given voluntarily by an 
Owner, encumbering his Unit to secure the performance or an obligation or the payment of a debt. 
which will be released and reconveyed upon the completion or such performance or payment of 
such debt. The term "Deed of Trust" or "Trust Deed" when used herein shall be synonymous with 
the term "Mortgage." "Mortgage• shall not lndude any judgment llen. mechanic's lien. tax lien. or 
other similarly involuntary lien on or encumbrance of a Unit. The term "Mortgagee• shall mean a 
Person to whom a Mortgage is made and shall lndude the beneficiary of a Deed of Trust 
"Mortgagor" shall mean a Person who mortgages his Unit to another (i.e .. the maker of a 
Mortgage). and shall include the trustor of a Deed of Trust. "Trustor" shall be synonymous with the 
term "Mortgagor;• and "Beneficiary" shall be synonymous with "Mortgagee." 

SectJon 1.51 "Notice l!rui Hearing" shall mean written notice and a hearing before the 
Board, at which the Owner concerned shall have an opportunity to be heard in person, or by 
counsel at Owner's expense. in the manner further provided In the Bylaws. 

Section 1.52 "Office( shall mean a duly elected or appointed and current officer of the 
Association. 

Section 1.53 "Or!Qinal Property" shall mean !hat real property described on Exhibit "A," 
attached hereto and incorporated by this reference herein. which shall be the initial real property 
made subject to this Declaration. Immediately upon the Recordation of this Declaration. 

Section 1.54 "Other J.l!lits: sha!l mean all Units other than Cluster Units and Perimeter 
Units. 

-7-
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Section 1.55 "Owner" shall mean the Person or Persons,lnduding Daclarant, holding fee 
simple interest of Record to any Unit. The term "Owner" shall Include sellers under executory 
contracts of sale, but shall exclude Mortgagees. 

Sectlon 1.56 "Perimeter~ shall mean those Units abutting the Perimeter Wal!. 

Sectlon 1.57 "Perimeter Willlsl" shall mean the walls and/or fences located generally 
around the exterior boundary of the Properties, constructed or to be constructed by or with the 
approval of Declarant 

Section 1.58 :Els!r shall mean the final map of DESERT BLOOM, Recorded on April1, 
1999, in Book 89 of Plats, Page 19, as said map from time to time may be amended or 
supplemented of Record. 

Section 1.59 "Private Streets" shall mean all private streets, rights of way, street scapes, 
and vehicular Ingress and egress easements, In the Properties, shewn as such on U1e Plat. 

Sect!on 1.60 "Prooerties" shall mean all of the Original Property described In Exhibit "A." 
attached hereto, together with such portions of the Annexable Area, described In Exhibit ·s· hereto, 
as hereafter may be annexed from time to time thereto pursuant to Article 15 of this Declaration. 

Sectlon 1.61 "Purcha5er" shall have that meaning as provided in NRS §116.110375. 

Sectlon 1.62 "Recore!." "Reeo!'ded." ~or~ shall mean, with respect to 
any document, the recordation of such document In the official records of the County Recorder of 
Clark County, Nevada. 

Section 1.63 ~R!!Si®nr shall1116an any person who is physically residing In a Unit. 

Section 1.64 "Rules and Regy!atjons" shall mean the rules and regulations adopted by the 
Board pursuant to this Declaration and the Bylaws, as such Rules and Regulations from time to 
timo may be amended. 

Section 1.65 ::!Jni.L (which shall refer generically to a Perimeter Unit, Cluster Unit, and/or 
Other Unit), shall consist of that portion of this Community to be separately owned by each Owner 
(as shown and separately identified on the Plat), and shall include a Lot and all Improvements 
thereon {which, with regard to a Perimeter Unit, shall spt.ciflcally Include the Unit Wall, pUBuant 
to Section 9.6 below). Subj~ to the foregoing. and subject to Section 9.5 hereof, the boundaries 
of each Unit shall be UJe property lines of the Lot. as shown on the Plat. 

Section 1.66 "Units That May Be Created" shall mean the total"not to exceed" maximum 
number of aggregate Units within the Original Property and the Annexable Area (I.e .• 204 Units). 
Such number shall not be increased without written consent of the Master Oedarant. 

Any capitalized terms not defined herein shall have the nlBanlng set forth in NBS Chapter 
116. 
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appropriate release of lien, upon payment by the defaulting Owner of a reasonable fee to be 
determined by the Board, to cover the cost of preparing and Recording such release. A certificate, 
executed and acknowledged by any two (2) Directors or the Manager, stating the Indebtedness 
secured by \he lien upon any Unit created hereunder, shall be conclusive upon the Association and, 
if aclmowledged by the Owner, shall be binding on such Owner as to the amount of such 
indebtedness as of the date of the certificate. In favor of all Persons who rely thereon in good faith. 
Such certificate shall be furnished to any Owner upon request, at a reasonable fee, to be 
determined by the Board. 

Section 7. 7 ~lative Re!IJ9dies. The assessment liens and the rights of foreclosure 
and sale thereunder shall be in addition to and not in substitution for all other rights and remedies 
which the Association and its assigns may have hereunder and by Jaw or in equity. including a suit 
to recover a money judgment for unpaid assessments, as provided above. 

Section 7.8 Mortgagee protectloo. Notwithstanding all other provisions hereof, no lien 
created under this Article 7, nor the enforcement of any provision of this Declaration shall defeat 
or render invalid the rights of the Beneficiary under any Recorded First Deed of Trust encumbering 
a Unit, made in good faith and for va!ue; provided that at:er such Beneficiary or some other Person 
obtains tiUe to such Unit by judicial fcrecfosure, other forcclosure. or exercise of power of sale, 
such Unit shall remain subject to this Declaration and the payment of all installments of 
assessments accruing subsequent to the date such Beneficiary or other Person obtains tiUe. The 
lien of the assessments, including Interest and costs, shall be subordinate to the lien of any First 
Mortgage upon the Unit. The release or discharge of any lien for unpaid assessments by reason 
of the foreclosure or exercise of power of sale by the First Mortgagee shall not relieve the prior 
Owner of his personal obligation for the payment of such unpaid a.'>Sessments. 

Section 7.9 E!iQ.ri!y of Assessment Lien. Recording of the Declaration constitutes Record 
notice and perfection of a lien for assessments. A lien for assessments, including interest, costs, 
and attorneys' fees, as provided for herein, shall be prior to all other liens and encumbrances on 
a Unit. except for. (a) liens and encumbrances Recorded before the Declaration was Recorded; 
(b) a first Mortgage Recorded before the delinquency of the assessment sought to be enforced, 
and (c) liens for real estate taxes and other governmental charges, and is otherwise subject to NRS 
§ 116.3116. The sale or transfer of any Unit shall not affect an assessment lien. However, the sale 
or transfer of any Unit pursuant to judicial or nonjudicial foreclosure of a First Mortgage shall 
extinguish the lien of such asHSSment as to payments which became due prior to such sale or 
transfer. No sale or transfer shall rel~ve such Unit from lien rights for any as.c;essments which 
thereafter become due. Where the Beneficiary of a First Mortgage of Record or other purchaser 
of a Unit obtains tiUe pursuant to a judicial or nonjudicial foreclosure or "deed in lieu ther~of,"the 
Perscn who obtains tiUe and his su~ors and assigns shall not be liable for the sharo of the 
Common Expenses or assessments by the Association chargeable to such Unit which became due 
prior to the acquisition of title to such Unit by such Person. Such unpaid share of Common 
Expenses and assessments shall be deemed to become expenses collectible from all of the Units, 
including the. unit belonging to such Person and his successors and assigns. 
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waiver shall not be effective as to any loss covered by a policy of insurance which would be voided 
or impaired thereby. 

Section 12.7 Notice of Expira!ioo Reaulrernen)S. If available, each or the policies of 
Insurance maintained by the Association shall contain a provision that said policy shall not be 
canceled, terminated, materially modified or allowed to expire by its terms, wiliJout thirly (30) days' 
prior written notice to the Board and Declarant and to each Owner and each Beneficiary, insurer 
and/or guarantor of a first Mortgage who has filed a written request with the carrier for such notice, 
and every other Person in interest who requests in writing such notice of the insurer. All insurance 
policies carried by the Association pursuant to this Article 12. to the extent reasonably available, 
must provide that: (a) each Owner Is an insured under the policy with respect to liability arising out 
of his Interest in the Common Bements or Membership; (b) the insurer waives the right to 
subrogation under the policy against any Owner or member of his Family; (c) no act or omission 
by any Owner or member of his Family will void the policy or be a condition to recovery under the 
policy; and (d) if. at the time of a Joss under the policy there Is o:her insurance in the name of the 
Owner covering the same risk covered by the policy, the Association's policy provides primary 
insurance. 

ARTICLE 13 
MQB!GAGEEPRQIECTIONCLAUSE 

In order to induce any Mortgagees to parJcipate in the financing of the sale of Units within 
the Properties, the following provisions are added hereto (and to the extent these added provisions 
conflict with any other provisions of the Declaration. these added provisions shall control): 

(a) Each Eligible Beneficiary is entitled to written notification from the Association 
of any default by the Mortgagor of such Unit In the performance of such Mortgagor's obligations 
under this Declaration. the Articles of Incorporation, or the Bylaws, which default Is not cured within 
thirty (30) days after lhe Association teams of such default. For purposes of this Declaration, "first 
Mortgage" shall mean a Mortgage with first priority over other Mortgages or Deeds of Trust on a 
Unit, and "first Mortgagee" shall mean the Beneficiary of a first Mortgage. 

(b) Each Owner, including every first Mortgagee of a Mortgage encumbering any 
Unit which obtains title to such Unit pursuant to the remedieS provided in such Mortgage, or by 
foreclosure of such Mortgage, or by deed or assignment in lieu of foredosure, shall be ex~mpt from 
any "right of first refusar created or purported to be created by the Governing Documents. 

(c) Except as provided In NRS §116.3116(2), each Beneficiary of a first 
Mortgage encumbering any Unit which obtains title to such Unit or by foreclosur&of such Mortgage, 
shall take tille to such Unit free and dear of any claims of unpaid assessmllnts or charges against 
such Unit which accrued prior lo the acquisition of title to such Unit by the Mortgagee. 

(d) Unless at least sixty-seven percent (67%) of first Mortgagees (based upon 
ooe (1) vote for each first Mortgage owned) or sixty-seven percent (67%) of the Owners (other than 
Declarant) have given their prior written approval, neither the Association nor the Owners shall: 
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(i} subject to Nevada nonprofit corporation law to the contrary, by act 
or omission seek to abandon, partition, alienate, subdivide, release, hypothecate, encumber, sell 
or transfer the Common Elements and the Improvements thereon which are owned by the 
Association; provided that the granting of easements for public utilities or for other public purposes 
consistent with the intended use of such property by the Assodalion as provided in this Declarallon 
shall not be deemed a transfer within the meaning of this clause. 

(ii} change the method of determining the obligations, assessments, 
dues or other charges whiCh may be lev!ed against an OWner, or the method of allocating dis
tributions of hazard insurance proceeds or condemnation awards; 

(iii} by act or omission change, waive or abandon any scheme of 
regulations, or enforcement ther!!Of, pertaining to the architectural des!gn of the exterior 
appearance of the Dwellings and other Improvements on the Units, the maintenance of Exterior 
Walls or common fences and driveways, or the u~eep of lawns and plantings in the Properties; 

(iv) fail to maintain Fire and Extended Coverage on insurable Common 
Elements on a current replacement cost l:!asls in an amount as near as possible to one hundred 
percent (100%} of the insurance value (based on current replacement cost}; 

(v) except as provided by any applicable provision of NRS Chapter 116, 
use hazard insurance proceeds for losses to any Common Elements property for other than the 
repair, replacement or reconstruction of such property; or 

(vi} amend those provisions of this Dedaration or the Articles of 
Incorporation or Bylaws which provide for rights or remedies of first Mortgagees. 

(e) Benelidaries, Insurers and/or guarantors of first Mortgages, upon express 
written request in each instance therefor, shall have the right to (1) examine the books and records 
of the Association during nonnal business hours, (2) require from the Association the submission 
of an annual audited finandai statement (without expense to the Beneficiary, Insurer or guarantor 
requesting such statement) and other finandal data, (3} receive written notice of all meetings oflhe 
Members. and (4} designate in writing a representative to attend all such meetings. 

(f) All Benelidarles. Insurers and guarantors of first Mortgages, who have filed 
a written request for such notice with the Board shall be gi'len thirty (30} days' written notice prior 
to: (1} any abandonment or termination of the Associalloo; (2} the effective date of any proposed, 
material amendment to this Oedaration or the Articles or Bylaws; and (3) the effective dale of any 
termination of any agreement for professional management of the Properties following a decision 
o( the Owners to assume self-management ofthe Properties. Such first Mortgagees shall be given 
immediate notice: (i} following any damage to the Common Elements whenever the cost of 
reconstruction exceeds Ten Thousand Dollars ($10,000.00); and (ii} when the Board learns of any 
threatened condemnation proceeding or proposed acquisition of any portion of the Properties. 

(g) First Mortgagees may, jointly or singly, pay taxes or other charges which are 
in default and which may or have become a charge against any Common Elements property and 
may pay any overdue premiums on hazard Insurance polides, or secure new hazard Insurance 

·58-

6/27/2016 1:35:54 PMCTADD0430



99060 I. 00687 

coverage on the lapse of a policy, for Common Elements property, and first Mortgagees maklng 
such payments shall be owed immediate reimbursement therefor from the Association. 

(h) The Reserva Fund described In Artlcle 6 of this Declaration must be funded 
by regular scheduled monthly, quarterty, semiannual or annual payments rather than by large 
extraordinary a:;sessments. 

(i) The Board shall require that any Manager, and any employee or agent 
thereof. maintain at an times fidelity bond coverage which names the Assoclallon as an obligee; 
and, from such time as Declarant no longer has the power to appoint or remove a majority of the 
Directors. as set forth In Section 3.7(c) above. the Board shall secure and cause to be maintained 
In force at all times fidelity bond coverage which names the Association as an obligee for any 
Person handling funds of the Association. 

Ol When professional management has been previously required by a 
Beneficiary, Insurer or guarantor of a first Mortgage, any deCision to establish self-management 
by the Association shall require the approval of at least sixty-seven percent (67%) of the vollng 
power of the Association and of the Board respectively, and the Eligible Benef!claries of at least 
flfly-one percent (51%) of first Mortgages or Units In the Properties. 

In addition to the foregoing, t.he Board of Directors may enter Into s:.~ch contracts or 
agreements on behalf of the Association as are required In order to satisfy the requirements of 
Mortgagees. so as to allow for the purchase, Insurance or guaranty. as the case may be. by such 
entitles of first Mortgages encumbering Units. Each Owner hereby agrees that it will benefit the 
Association and th6'Membershlp, as a class of potential Mortgage borrowers and potential sellers 
of their Units, if suc:h agencies approve the Properties as a qualifying subdivision under their 
respective policies. rules and regulations, as adopted from time to time. Mortgagees are hereby 
authorized to furnish Information to the Board concerning the status of any Mortgage encumbering 
a Unit. 

ARTICLE14 
DeCLABANT'S RESERVED RIGHTS 

Section 14.1 Declarant's Rmrved RIQhts. Any other provision herein notwithstanding, 
pursuant to NRS § 116.21 05( 1 )(h), Declarant reserves the following developmental rights and other 
special Declarant's rights. on the tenns and conditions and subject to the expiration deadlines. if 
any. set forth below: 

(a) RIQht to Complete lmorovements and eonstruction Easement. Declarant 
reserves, for a period terminating on the fifteenth (15th) anniversary of the Recordallon of this 
Doclaration, the right, in Declarant's sole discretion, to complete the construction of the 
Improvements on the Properties and an easement over the Properties for such purpose; provided, 
howe'.!er, that if Declarant still owns any property In the Properties on such fifteenth (15th) 
anniversary clato. then such rights and reservations shall continue for one additional successive 
period of ten (1 0) years thereal'ler. The foregoing right shall include, but not be limited to, the right 
of Declarant to retrofit party walls, or to Install walls generally on property lines of Units following 
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EXHIBIT"B" 

ANNE)(ABLE AREA 

~~.-.. I~ I ~,,! r:p 
. l.: c . . '·' J 0 lJ . 

All of the real property described in DESERT BLOOM, as shown by map thereof in 
Book 89 of Plats, Page 19, in the Office of the County Recorder of Clark County, Nevada. 

EXCEPTING THEREFROM: Lots One Hundred Seventy-Two (172) through One 
Hundred Eighty-One (181), inclusive, of Block One (1); Lots One Hundred Ninety-Four 
(194) through One Hundred Nlnety-5even (197). inclusive, of Block Three (3); Lots 
Nineteen (19) and Twenty (20) of Block Four (4); Lots One Hundred Eighty-Three 
(183). One Hundred Ninety-Two (192), and One Hundred Ninety-Three (193), of Block 
Five (5) of DESERT BLOOM, as shown by map thereof in Book 89 of Plats. Page 19. in 
the Office of the County Recorder of Clark County, Nevada. 

wnen Recomea. Ratum TO:-

WILBUR M. ROADHOUSE, ESQ. 
Goold Patterson DeVore Ales & Roadhouse 
4496 South Pecos Road 
Las Vegas. Nevada 89121 
(702) 436-2600 

CLARK COUNTY.NEV~~OER 
JUDITH A. VANDAET-VRE:a~~ST Of 

RECORDED 

GUULlJ >·ATTEHSON El HL 
Ol 'H !!•43 CliO 

o&- - oFFICIAL REconos . •• 
qqkJbiJ!INST: i)V.1o81 

BOOK: 

FEE. 6:,. 1(11(1 RPTT: 

~~ 
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WHEN RECORDED PLEASE 
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JACKSON. DeMARCO 
& PECKENPAUGH {FSJ) 

Post Office Bo:ot 197()..1. 
Irvine. CA 9:!6:!.3-970-'l 
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DE!'L.-\R..\TION Of' COVE:'IIA:'IITS. CONDITIONS 
.-\:'ltD RESTRICTIO:'IiS AND GRAN'f OF EASE:\o1E~iTS 

FOR 
Sot'TII VAU.F.Y &\~CH 

TillS DECI.:\R:\ Um; 01 ("0\'F:'I.:\:>OTS. CO'\IllTlO:">OS A:-oD RF.STRlfTJO:-os 
A:'>ID (iRA:-.; I 01- h\SI:~II':'>.TS I 'Ucdarauon''Jt> m.uk·l>]. SOI'TJI \' t\l.l.EY R:\NCII.I.l.C. 
a Dei.J..,-are limite<.! habilil~ compan~ CO.:dar:mn. with reference !i> lhe fi>llo\loin[: facts: 

:\ KAI'F~IA'.( .-\:'>iD IlROAO Of' :-.;E \' f\Dt\. 1:-oc . a !I:C'otJda ci>rporarioo I~K&B"I. 
IS lhc i>vatc:r e>f certam n."al propcrt} locate<.lm ('lark C'ou:11~. Scvada. more particular!) 
described on E 'thibir "A· as Parcel :!. and Uedaranl i.s lhc ()\\lto.'l' of cert;Un real propeny located 
in Clark Count~. :'lle\aJa. more particular!~ described on I' 'thibit ~A· as Parcel I. which Exhibil 
is <JIU!ched to and mcorporalc:d in thi-: Dcclaratn1n by !his reli:rence llhc "lniliall'ropetty"l. 
Declamnl intent.ls that the: lnutal Propert~ be t!C'oclvpcd and improved a<. a master Planned 
Cummtmit~ for re.~1dent1..1l purpro:>cs. \\hich \\til bc lno\\O a.<> South Vallo.;. Ranch. 

B Declarant has d.:cmcd it dcsmablc. for lhe cllicicnt J'fCscr\alion of the ,-.,lues and 
amenities in lbc Projecl to creale a corpor.ttion under !be liJ\\S of the State of Kc,·ada which shall 
be frno1o1on iiS lhc South Valley Ram:h Communi!} r\s:•ociauon and "'hi.:b shall be delegated rutd 
E~SSigm:d li:e po\\CI'S of. amon~ other lhtngs. <1Wninf:!. nuinrainmg and adminisccring the 
Common Element< foe rhc prt\alc usc an<.! t>encfit pf its \·t.:mbers and authorized guests and 
invitees and pcrformin£! such <•lln:r a~:r:; .1.-. ,h.lll t:•-nt:rall} benefit the Project 

C. Declarant \\iii&JlL'it: or ba.-. caused such coi'Jinration. I he Memhcrs of \\hich shall 
be the 0•\11crs "' l.ots. 111 be formed for the purpo>C pf cxcrci.,;ing such fum:tioas. 

D. Oecl.vanl and K&B dcsirc I<> subject the Jnillal Property to ccn;Un co..-cnant.s. 
condmons and re;:!nclillns lor the l>enefit <>f O.:clarant .m<.l an} .m<.l all future o\\ners ofl.ots in 
uccordam:c \\ ith a common plilll and scheme of amprll\o.'lllent and dC"clopmcnl. The 
de•doJ.IIItt:nl pl.m or lht: lnihal Proper!} ~hall be consistent "uh the o\·cr.all dt:'>cll1(1mt:nl plan. if 
any. subm11ted It>\''' and Hlr\. 

!'<OW. rtll· RHORt·. O::ebrani.Jntii\.&B here!>: dcciJre and c<t.tl>lis.h the followin~_: 
general plan lor cite protcc!ion and benefit of rite l'roiect. and ha< fixed and dlll:s hereby fix the 
follO\\iog protceti,·c c1wcnants. condltaon:> and n:stricrions a.-. CI.Wt:nants and equitable 5cr\1tudes 
running '"'lth rhc l'roJcct upon c;1ch and C\ cl} owncr>h:p mtcrcst in the Project under and 
putSuanlll> \\htch c:ach such O\\ ncr~h1p inter.:~ I ~hall hereafter be hell!. lL<ed. occupied. lea:;cd. 
sokl. cm:uml>crct.l. ct•n• c~ c<.l or tran.,fcrrcJ l.1ch .mt.l all t>f the c1•\ cn;mt'- t<1Rdltions ant.l 
restrictions sci forth herem Jrc liJr rhc purp.,~c of prolcctiD!; rbc \alue and desirability of !he 
Project. and each and c\·o:ry l.t>l. and inure II> the hencfiror: nm wiJh. and shall be bindins upon 
and pa.<;.:; \\ ilh <.:at:h an::J e\e~ 11\,DCr>hip interest lherean ant.J shall mun: to the benefit o£ iL'It.l 
OJppl~ le> and l>tnd Occl•tranl. 1\.&.IJ and .Jil~ P .Jrtictj>.Jiin~,: Builder:. .Jild !heir rc!>pc:cli\c :ouccc>SC>ro; 
in inrero."SI and each (h•n.:r and hi$ or her rcspc;;li\c ~ucce,<ors in intt.TCSt. 

.J. 
l UtJt \. l-\fflo1. ~ !._ --:!Of)fl'('( RSo n;::,:qs.a o: 
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ARTICLE I 

l. Ddjnj!jens. 
Unless oehawise expressly pto\·ided. when 115Cd in chis Oeclarotion. !be following words und 
pbrasc:s. shall have lite meanings hereinafter specified. 

1.1. &l-
AtE means NRS cb. 116 (lite Nevada Common - ln!crest Ownership Act). 

12. Additional PmperJv. 
Additional Property mellll5 the re-<JI property described in f:iliihit wsw. all or uny portion of which 
nmy from lime It> lime be made subj.:c!IP this Decllltiltion. 

l.J. r\llocnrcd lntcrcsrs. 
AIIDCiUCd mtcn:srs melliiS each tors Jiabilit) ror Common Expcns;:s and votes in the 
Association. 

lA. c\rlicks. 
Articles means lhe Articles of Incorporation of lite r\ssociarion as tiled or to be tiled in lhe Ollice 
of the Secn:UUy of Stale t>f the St11te of Nevada. 

1.5. .1s;c:;smcnt<tsl. 
Assessmants(s) collectively means Capital Improvement Assessments. Common Assessments 
and Special AsscssmcoL<;. 

1.6. Asscy.<;meot l lsj!. 
Assessment Unit means lhc arithmetical value alloearcd to each apartment unit. condominiwn 
unir. Lot. or v-m:el pun:wmt to Section 3.10 for pmpost.-s or calculaling each Owner's 
propmtionatc share of Common As.<;CSSmCDL<; and Capical Improvement Assessments. and voting 
righiS. 

I. 7. ;\!!5t:S5!!lCO! Year. 
Assessment Y C!lr means the calc::ndar year or such otht:t cwcl11e (I::!) cons.cculi\·e calendar month 
period selccred by the f:xecucive Board for the lev-ying. determining and assessing ofCttrnrnon 
Assessments !IDder tbis Declamtioo. 

1.8. t\SSO£iation. 
Association means the South Valley Ranch Community Association. a Ncv11da nonprofit 
corporation. 

1.9. As.•ocjs!Jjqn Majnreuanc!!' Funds. 
Association M:Jintenancc ftmds mc-.ms the: ~counts cn:-.Jicd for Association receipts lUld 

disbmscmenrs pursuan11o .-\rtic!e IV hereof 
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. . . - ... 

1.10. jhlaws. 
Bylaws mClliiS the Bylaws of the Association which ha\·e or \\ill be ruloprc:d by the Executive 
Board. as such Bylaws may from time to time be amended. 

1.11. Qu;rirullmrrovemrnr ASS£ismenr. 
Capirallmprovement Assessment mc:ms a cl!arge againsl each Owner ;md his Lot. repn:scnting a 
pottioo E.1fthe costs to the Association for installatil1n. constnlclion.l1r rcconsuuction of ;my 
Improvements on ;my portion of the Common Elements '~hich the Association may from time to 
time authorire. pursuant to the provisions of this Declamtion. 

1. 1 :?. Common A:;.c;c:;,c;mmt. 

Common Asscssrnenl mc;ms OJJJ11.1111ual charge against each Owner ;md his Lot n:pn:scrlling a 
portion of the tolal. ordinary costs of mainlllining. impro\ing. repairing. replacing. managing ;md 
operating the Common Ekmcnts. 

1.13. Cwmon ElemeuJ:i. 
Common Elements rnCIUIS ;my n:nJ eslatc within the Project ov.11cd. in fcc or GISCJilt:nl. by the 
Association. other than a Lot. which the Association ba .. the: obligation to mainl:lin. repair W1d 
replace for the common bcnetit of all 01.vncrs. 

1.1-l. Common EM'91::es. 
Common Expenses mams the expenditures made by. or linaneinlliabililiesof.lhe Association. 
toge!her with lillY allocations to reserves. including actual ;md estimated costs of: 

(a) maintenance. managc:mcnt. opcmtion. repair W1d 
cq~lw:emcnt of the Common Elements: 

(b) unpaid Special Assessments ;md CapitalfmpMemmt 
Assessments. including those costs not paid by the Owner responsible for 
payment: 

(c) ntallilgement and adminisrration of the Association 
including. but notlimiled to. compensation paid by the Association to managers. 
w:coWJ!aniS. attorneys and other employees: 

(dt all uril.itics. gardening. uash pickup ;md dispo~ ;md olha 
scnices benefiting the Common Elements and the Association; 

(e) lire. casualty and liability insurance. workers" compensation 
insurance. and other insurance covering the Common Elements: 

f I) llllY other iiiSlll'llllce oblaincd by the Association: 

-3-
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(g) 1:1onding the members of lhe management body. any 
professional m!lllaging agent or ;my other Person b.;mdling the fund$ of the 
Associallon: 

(h) taxes paid by the Association: 

t i) runouniS paid by the Association for rhe discharge of lillY 
li.'"!l or en~:umbrance IC\:"icd against the Common Elements or the Project. or 
portions lhcrcof: 

O) maintenance by the Association of areas within lhe public 
right-of-~tay of public stret.'IS in lhc vicinity of lhe Project as provided in this 
Declaration: !llld 

(k) any other item or items designated by the Association for 
any reason whatsoever directly bc:nclitting the Common Elements or the Projccr. 
for lhe comml!n benefit of the 0\\ncrs. 

1.15. Coodomjnjmn. 
Condominium means an interest in a portion of n:al estate within a common-interest commllllity 
wherein portions of real estate lll'c designated for scpill'3te ownership and the remainder of the 
real estate is designated for common O\\"Jlcrship solely by the 0\loncrs of those portions. II$ 

dc:fl1'~ by NRS Scl:tion 116.1103:!5. 

1.16. Declj!l'\ln!. 
Dcclamnl means South Valley Ranch. L LC. a De! aware limited li!lbility company. iiS successors 
m:d any Participaling Builder or other Person tD \vhrch SDulh Valley Ranch. LLC shall have 
assigned lillY rights hereunder by an express wriu.:n and Recorded assignment us provided 
hcn:in. Any such ussignmcnt may include all or only specific righiS of the Declarant hereunder 
and may be subject to such ~:onditiDns and limitations as Dt:cli11'3Dt m:JY impose in iiS sole and 
absolute discretion. 

1.17. Declam!j!!o. 
Decllli'Ulion means this Declamlion of Co.,cnaniS. Condilions and Restrictions and Gnm! of 
Easement> fll'r the Proj::tl. as sucb Occlmtill'n may be amended from time to tim~. 

I .18. Pcc!ar;mfo; Ri~rhts. 
Dccllll<lllt's RighiS means special declarant's righiS granted to Dcclamnt pursuant co the Acr and 
this Oe~:Imtion. including. \\ithout limillltion. Dcclaranrs risJII to: 

(a) Add the Additional Property to lite Project 

{b) Create l.ors. Common Elements or Limited Common Elements 
\1.ithin the Project: 

C"DOCS'fs.J'l)"I'.!~T!!'-OOO'CCRS~O! 
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h.:l Subdi\·idc luiS or convct1 LoiS into Common Elements; 

fdl Complete lmr:nl1icmcnts indicated on the Pllt.thc Plan or in 
lhis Declao.mon: 

tc:) Maint.1in sales offices. management offices. signs. flags or 
o!hcr dC1iiccs Jt.h·crtising the Project and models: 

tl) Withdm\ property from the Project; 

{!,:; Merge Qr consolid11te the Project wtth mo!her Planned 
Communi:y of tbe sa.'lle form of 0\.,.nc:rship: 

(h) Use eascmc:nls through the Common Elements for the~ 
of mak.mg lmpro\·cmcnts within the Project; 

fil rocsu!>lish Pbaso:soflkvc:lopmc:nt i:lld ro cnl;ugc. reduce and 
to olbem;sc modlf} such Ph:JSCs of Ocvclopm.:nt. 

lj) App!lint or remolic an> officer of lhc Association or any 
member of lhe Executi11c Boaro during the pcnod of Declilr.lllt's control set forlh in 
S.:ction 3.6. 

Decl;u;mt rcscr\es the ri!;ltt to exercise OeciJi.lllt's Right'> with respect to the entire Project. 
indudmg the Initial Property and ,\dditional Propcrt). 

1.19 Dwcllieu; fFmt 
il\~t:lling Unit means a bulldinit located on a LM desJJ;lled md mtcndcd lor u.o;c and occupancy as 
a residence by a single Famil} 

1.:!0 bccutjvc Bpard. 
ExccuM.-c: Bo:ml means lhc Boord of Directors of lhc r\ssociation. 

1.:! L fl:ltl 
FHA l1l!:llll5 cbc Federal Housing Adminisuation ofth.: l'oitcd States Dep:~r~mcnt of Housing and 
Urban Dl!'iclopmcnt and any dep:utmcnt £It agency oflhc United Slates government which succeeds 
to fHA's function of insuring nofes secured by Mortgages on residential n:al estate . 

. ;. 
( llf >CSO· flJUJI' ~ m.!'OOfl'CCil'> O:!!'IJI.I f)! 
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1.22. FtU.Mf. 
FHLMC means the Fcdml Home Loan Mortgage Corporation creafed by Tille IJ of the Emergency 
Home Finance Act of 1970.lllld its successors. 

J.:!J. fi•cal Year. 
fiscal Y car mellll.o; lhc fiscal accounting and reponing period or the Association selected by the 
Board. 

1.24. FNMA. 
FNMA means lhc Fcdeml N<~tionnl Mongagc Association. a govemment·sponsorcd private 
corporation establishc.-d pW'Suantto Tille VIII of the llousing and Ucban De~;c:lopment t\ct of 1968. 
lllld its successors. 

1.25. ONMA. 
<iNMA mCilllS the Government National Mongao;e Assc.ciation administered by the United Slates 
Dcparlment ofl-lousing illld Urban Dc\·elopmcnt. illld its successors. 

1.16. lqmm:mm(s. 
Improvements mCilllS all SlrW:Eun:s and appurtcnilllces thc:tclo of Cller}' type and kind plucc:d in 
the Project. including buildings. outbuildings. \\alkways. enuy monumcniS. basketball COW'IS. 
hiking: Ullils. tennis courts. lakes.. bmbccuc pits. \Viltcr.liays. sprinkler pipes. garages. swimming 
pools, jllCUZZi spas and other recreational facilities. paint on all surfuccs. earpor1S. roads. 
drivC\\flYS. parking areas. fcn!:cs. screening walls. retaining \valls. slllirs. decks. lmdscaping. 
hedges, windbn:oks. plantings. planted tn:cs and shrubs. poles or signs. exterior air conditioning 
and waler softener fL'Ctures or equipment 

1.27. lnj!jal Pwl'tdtY. 
lnili:tl ProperlY menns the real property described in Exbjbit n A • to this Dcclmtion. The Initial 
Property includes two scpamle Phases of Development as described in Exhibit nA.n 

1.28. Land ("ln;~,~ificmjvn. 
LandCillSSification intludes: {a) Single family Residential Al'CIIS: (b) Multi-family Residential 
Areas: and(c)Commoo EkmcniS. 

1.29. Ljmjred Commro E!emcms.. 
Litniled Common Elements m .. "lUIS R portion of lhc Common Elements allocated by Ibis 
Dcclarolioo. a Nolice of Annexation or a Supplemental Declaration or by opcration of lhe Act for 
the cxciUSV.c use of one or more bur fC\~er !han all of the Lots. As of the date of Rcconllltion of 
this Oeclmalion. there are no timilcd Common EfemeniS. 

1.30. l.!!t. 
Lot mCliiiS a physical portioa or parcel of the Projecl designed for separolc O\.,nership or 
occupancy. as :>ho\\"ll on the Plat or my subsequently Rcc.:Jrded final subdivision. JlllfCel and 
condominium maps. togelher with I he lmpro•1:fllents. if MY. thereon. buc accpring &ny 

·6-
C -DO(~fSJOl1'._:$~000'CCRS~"91-lO! 
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Common Elements. The term 8 Lo18 shall include Single Family Resldtnlial LoiS. and Mulli
fiiiilily Rcsidenlial Lots. The idClltifying number of cnch Lot is sltov.n on a Recorded final 
subdi .. ;sion. pared and condominium maps for the Projccl. 

1.31. Memb;r. 
Member ml:liJlS every Pt."fSon holding a Membership in the t\ssocialion. pursuant lo Anicle ill. 

u::. Meml:rt."!'Shit?-
MembcJsbip means 11 membership in the Association pursuantlo .-.\rticle Ill. 

1.33. MmtGJ!cce 
Mortgagee means the holder of 11 Security Interest. including a mortsagcc of 11 mortgage and 11 

beneficiary of a deed ef trust 

J.J.t !\'Mri-Eamj!y Residc."llfia! Area. 
Multi-Family Rc:sidenlial .'\rea means the real properly that mliY be so classified from time to 
time in this Dcclara!ion. a No1ice of Annc:xaliun or a Supplemental Declaration. which has been 
developed or is being d1:1.·elopcd \\ith lmprovc:mcniS suitable fo: Multi-hmily Rcsidcatiall.ots. 

1.35. Mul!j-Famjlv RgjdcnJjal l.oL 
Multi-Family Residenti<il l.ol means a lot located \'*ithin a Multi-family ResidClltial Area. 

1.36. NRS. 
NRS m= the !l<cvada RC\ ised Statutes. as wnc:nded from lime to time. 

I.Ji. Noljcc of dnne:wuon. 

. . 

Notice of Amu:xalion m= an amendmc:nl to lhc Deelaralion Recorded pursuant to Section 2.5 
hereof to annex all or a pottlon of the Additional PrPpcrty. submiuing the real estate described 
thcn:in to the Declaration and the jurisdiction pf the t\ssociation. 

I.JS. Own;r. 
Owru:r means the Person or Persons. includmg Declarant and any Panitipilting Builders. 
holding: (a) a fee simple in!cn:st to a Lot; or tb) a leasehold interest of Record to a Lot v.ith iU1 

initial to:nn of more Jban twcnly ~:!0) years. including oplions to renew. excluding those Persons 
holding tide solely as security for the performance of an obligation olhcr than scUm under 
cxecufOty contmei.S of sale. Occlamnt is the ov.11er of any Lot cn::ued by this Declaration until 
thai LoE is conveyed to another Person. 

1.39. ~pi!tinc Buj!dg. 
Participating Builder means 11 Person who acquires a portion of lhe Project for the purpose of 
improviug such portion or the Project for either resale or lease Eo the general public: provided. 
ho\~cvcr. that the term "Participating Builder" shall nol mean or refer to Declarant or its 
successors. 

-7-
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1.40. Pcrwn. 
Person means D Dllturo.l indhidual. a panncrsbip. a corporation or any other enlily with lhe legal 
right to hold tide to real property. 

1.41. Pba.~e of [)eyclopmcm. 
Phase of Development means cacb portion of real property designated as sucb in tbis 
Declamlion. m D Notice of Annexation or D Supplemental Declaration. 

1."2- flim. 
Plan means a plan or pliUIS of d~·elopmtml for lhe Project. if 1111y. rncprucd by DccliU'illlt or a 
Participating Builder. as the s;unc may be amended from time to time by DecliU'illlt or a 
Participating Builder. 

t . ..SJ. Pianos.,) Cpmmunity. 
Planned Conununity means D common·intcrcsc community t.'!at is not a condominium or 
cooperative. as defined in NRS Section 116 110368. 

1.4-t Project 
Ptoject l1IClliiS lhe Initial Propcny.togcthci wil.h the AdditioDlll Property that may be added to 1he 
properly subject to this Declaration 1111d the jurisdiction of the Association. and all lmpnncments 
lhcrcto. The Project is and •~ill be entirely situated in Clark. CoU111y. N~·ada. 

1.45. Rcc(!id. Recort!ed. filed and R.;cordptjon. 
Reeord. Rctordcd. Filed and Rt"cordation means. wilh respect to any document. the tci:Ordation 
or filing o'i such documc:ot in the Office of lite C OW11)' Recorder of the County of Clark. State of 
Nevada. 

1.46. Restrictions. 
Restrictions m~s this Declaration. the Articles. the Bylaws. tl:e rules and regulations of the 
Assol:iation 1111d any Supplemental Declaration with respect to the prop..-rty covered by such 
Supp[cmental Declaration unless otbcl'\~isc pro\ided therein. from time to time in effect. 

1.47. Sccurily Intgc<!. 
Sccurily Interest means an interest in real estate or p.:rs~.>Dlll property. created by contratt or 
coovey!lllce. 1o1ohich secures paymeot or pcrlonnaru:c of 1111 obligation. The term includes alien 
aeate:d by a morlgage. deed of trust. trust deed. security deed. eonlmet for deed. land sales 
contrac1.lc:ase intended liS sec!lrily. assignment oflcascs or rents in~cnded as sccurily. pledge of 
an ovmmhip interest in an IISStlciation and any other consensual lien or contrac1 f~ R:tcnlion of 
tillc inteodcd iiS security for 1111 obli~;ation. 

.g. 
( lll!t~.FSIOJ,. .1j 'l!IOOO'CCRS·U1L:91Wil! 
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I JR Sm&;k Fam!h Rs:<jJenu,rJ ;\n;a. 
Sm~;k: flll11il~ Rcsrdcnhal Arc-a mt::!ll~ lhc n:al pn>ps:rt; rbal mayl>t: so da.~rficd from lime 10 
umc in lhi;> Occlaratil'n. a :o.;oti-.:c of :\nnc'tation 1•r a Suwlcmcnt.ll ()C~;Iaration. "hich bas~ 
de• eloped "r 1s !>ems de•cl••rcd ""h lmpro•cmcnl> suital>lc tor Sin~lc Family Residential Lots. 

1.-l!J Smr;k Fgmjl~ Rc.;jdcnu.!l !.!'!. 
Smgle famil~ Rc~•llcntiall 1'1 means a l.l•tlt,cJtcd ••ithm a Sin~lc Famil~ Residential t\r\,"01. 

J. ~.·r• s 1 • ·~chi ;~$3'!\~mcn! 

Special As..~ss.mcnt m~"an.< a char~c a~ainst J r-articubr 0•• ncr aml l1is ll't directly attrii>utal>lc to 
or rcimbur~blc I>; the O"n"-r. to rc1mborsc the A.'ISI>Ciallon ror costs incurred in bringin~,: the 
Owner and hisl.l'l into ct>mphano:;: -.uh the pro•isi1•ns orthis Occlar;nl(ln. or a charge le•icd l'ly 
chc Exccuti"c Board as a rca.<~•nablc tine ur penal!~ tor non·comph.mcc with the Restrictions. 
plus inter"'!\ I and Nhcr t:hargcs (ln <m:h Spccialr\...,c:.ssmcnl a.-. rro•idcd ft•r in thi.> Declaration. 
Special ,\sscssmcms shall n(llmdudc an} late pa;mcnt p.'l!altics. interest char!;cs. auom•"}s· fc:cs 
or other c1•"ts incurred b; tile ,\s.w.:l.ltion in its cff<•rls to.:PIIt-"1:1 Cllmmon .·\sscssmcnts or 
Capital lmrn•-.:mcnt As.;e,:sm::nl.> 

I. 51. Sul=,.\~•(lC!.l!n>O 

Sub-As.wciauon m~'lllls an; :-.;C\ a..la non-profit C11rpor.l!i1•n. ''' unincorporalcl.! association. 11r its 
succ::ssor in mtcrc«l. the mcml>crship (lf "hr.:h i,; composed nf Owru:r; 11f lots "ithin one or 
more Phases ofDc\dopmcnt or l>lhL-r portion t>f th.: l'rojccl. \•hich is or~;dllilcd Jlld cslabhshcd 
or auBborizcd pursuant IP l'r in cl•nncclil•n \\Jth a Suppkmcntal Dcclar<~lil>n. 

15::. Suvvls:mcnul n.:c1.1nuJrn 
Supplemental l>ccldr".Jtil'n mc;Jns. an!- dc:cl.:tr.:tlu'n pf .;o\c:nanl.<i.. CtlnJi.trt'"-' ..md restrictions. Pr 

simrfar such docwncnl. """" affc.:ts vnly :l di.,:.:rctc Phase ,,r llc•dopmc:nt or other por!ion of 
the Project 

1.5> Y.a 
VA m~-ans the IJcr.mmcnto·•f V eiL"I':m-< :\ ll;ur" 1>f tht." t 'mtcd Stales; 1•f Amcrrca Jlld an} 
department or agcnc~ of the ( 'mlcd Sutc-. go\cmmcnl \\ lu.:h succeeds to V :\\ li.mcti"n oi 
issuing guarantee~ 1>f note~ ~.:cured I>~ Mt•rlgagc:. on rcsidL"'Itial r."al cs1:11c 

:\R JI{'J I II 

~.I Land rla55Jticai!{'O$. 

fJcclardniJOicnd;;. l>ut is not o!>Jigatcd. It• dc•ch•r the Prlljo:ct. and .til portions thereof. as a 
master Plan.ncd Communlly used prim:tril~ ti>r rL-sldenualpurposcs consi!>1o."'lt \\itll tllis 
Declaration. All he lime Dt:clarnnl C'<t:FI:ISt:~ ils optiOn II• adtl an~ of the Additional rrorcrt: lo 
the Project pursu"nt I<> Sccllon .::.~. Occl.lr.mt •hall ,J..,.ignal.: m lhe !'iot•cc of Annexation each 
Lot tltal IS add~-d 41." being illlt: of rb.: Lmtl nas.,llicatiiiDS •pct:ificd in Sec lion ~.~. Dcclar.uu 

.I). 

{ [lilt' J'J'"1o .. ;II.'"'!!('III•V("( R."-O.!!:Q3-afl'! 
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Dcdaranfs cc:>ntwl. and an} allcmptc:d c:xc:rdsc of thPsc: rigbrs is void. So long as 
a succcssM Declarant may no! cxerci~c Dedarant'!l RighiS under this section. such 
succt.-ssor Declarant i« not subject to an} liability or obligation as a Declarant 
otht.:r th:m liability for acts 1.1r omio;sions pumtJnt to such Declarant's right to 
appoint and r.:mtwc the officers and mcmbc:s pf the Exec:uti\·e Board as proliidc:d 
in Section J.6. 

II.-'. Succcswr NN :->u[:1cctlo Certain Clmm:- r\sujns! vr Other Ohljilai!On:; {I[ 
Transferor vf Declarant'<. Ri::ht:;. 
Any successor to a Declarant's Rrght is nN subject to any claims against or other obligations of a 
transfcwr d.:darant. other tban claims and obligations arising bJo operation of Ia\~ or under this 
Declarotion. 

II.S. (icru.-r;!l 
No Owner nor £hc ,\s.<ociation shall oo .an~thinr; to intcrfcre with. and nothing in this Declaration 
sbaU be undersrood or comr.rucd to. prc\ent Dccl.uant or an} successor declarant. including a 
Pllrticipating DuiiJcr. tlldr successt•rs or a.<signs. or tllcir contractors vr subcontractors. fwm tile 
exercise of Declaranl's Rights. All Pilrticipaling Builo.lcrs shall be "dealers". a.-. tbattcrm is 
defined in the t\ct. Accordingly. in addition tl> the right to ~cteisc O~'Ciarant's RigbiS that may 
be assigned to lhem under this •\rliclc. Participating Builders shall have tbc obligation to comply 
witb lhe Act. ir.cludlng Art•cl.: .J of the :\ct. with respect to the Pha.<c ofDC\.elopmcnt acquired 
by each pf them. 

.-\R TIC"Lf. XII 

1:?. Gcus:r;,l Pr!wj<i<•ns. 

I:! I. 1\.lt>rt~ Pmtecrjrm 
Except. as otbew.tsc: required by law. liens cn:atcd hctC!Indcr upor& any Lot sball be subject and 
subordinate{(). ami shall nl'l :tff~'CI. the ri~hts of tlu: Mongagcc under an} Recorded first Security 
Interest upon such Lot made in good I:Uth mo.l for ~ alw:. pnwided that after the foreclosure of 
an}' such Sccurit)o ln!crcst. the amount of alll\sses.<ments assessed hercum:icr to !be purchaser at 
sucll forcclo!lurc as <m 0\\lll:r after the !.IJ!t;: of such foreclosure shall become a lien upon such 
lot No amendmanto thi~ Declaration shall impair the righlS Qf any first Mortgagee who docs 
not join in the execution thercot: pro\·idcllthat prior to recorda! ion of such amendment its 
S.::curitylntcrcst rs recorded. No !>re-ach ,,f this Ot:clarativn shall defeat or render invalid tbc lien 
of any frrs:t Security Interest m.:We in good faitb and for ~a!ue. but this Declaration shall be 
binding upon oofl effcctr.e against iUIJo O"ner who,;c title IS dcri .. c:fl through fon:closurc or 
lrustcc's sale. or otbcn~isc. 

I:!:!. Scycrnbilj!• 
Jnvalidullon of an;. om: t>f these CO\ cnanls or rcstrictit•ns b} jutlgmcnl or a court order shall not 
affecl any ocher rro\ IS!ons. \\hich shall remain in full Ioree and ciTccl. 

( (Milt~ 1-I(.JO.J,:"' !S~!·(lf)ll'((. RS n:!:ctJJ.lU! 
6-'!i,~ 
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EXIIIBITB 

DESCRimON Of ADDIDONAL PROPERTY 

ALL TIJA T LAND L YJNG \\1TIIIN TilE EXTERIOR BOIJ'NDARIES OF SOUTII VALLEY 
RANCH. AS SHO\VN BY MAP TIIEREOF ON FILE IN BOOK. 66 OF PLATS. PAGE 74. 
AND TilE AMENDED MAP Of A PORTION Of SOUTII VALLEY RANCH. AS SHOWN 
BY MAP TIIEREOf ON fiLE 1:\1 BOOK. 7~ Of PLATS. Pf\GE 53. IN THE OffiCE Of THE 
comrrv RECORDER. CLARK. COUNTY NE.V ADr\; 

EXCB'tiNG THEREfROM TilE FOLL0\\1NG DESCRIBED PA~CELS OF LAND: 

PARCEl. ONE t II: 

ALL TIIA T I.AND LYING \\1TlUN TilE EXTERIOR BOUNDARIES OF SOL'TH V ALI.EY 
RANctl ·PARCEL 68 UNIT Bl AND LOTS 777 TIIROUGU 7SI OF PARCEL 7A ti'NIT A4 
AS SHO\VN BY MAP TliEREOf ON Fll.E IN BOOK 74 OF PLATS. PAGE 62.1N TilE 
OFACE OF TilE COUNTY RECORDER. CLARK CO~'TY. NEVAD.~. 

PARCEl. TWO(Zl: 

ALL TIIAT LAND I. YING \\1TIIIN TilE EXTERIOR BOUNDARIES OF SOUTH VALtEY 
RANCH· PARCEl. 7B lrJIOIT Ar AS SHOWN BY MAP TJIEREOF ON FILE IN BOOK 74 
OF PLATS. PAGE 61. IN lliE OFFICE OF TfiE COUNTY RECORDER. CLARK COUNTY. 
NEVADA. 

cl.AAK COUNTY. NEVADA 
JUDml A. VAN£1EVEfi.RECORDER 

RECORDED AT REQUEST OF: 
tJEIIt:ID~ itlLE COMPRNV 

07-25-'l& 09:00 l!oll. 
OFFICIAL RECORDS 

BOOK: '1&0725 II'IST: 0000;lo 

FEE: 70.00 AP1T: 

c ·~'l.•fSJUJ1' .::''!:OOO'("C!IS"~ II: ..... ~ 

1)4 

.00 
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APN #: 139-10-411-049 Through 139-10-411-055 

WHEN RECORDED, RETURN TO: 

Attn.: Shari O'Donnell 
Plaster Development Company, Inc. 
801 South Rancho Drive, Suite E-4 
Las Vegas, Nevada 89106 

DECLARATION OF 

llllllllllllllll! lllllllllllllllllllllllllll 
20060210-0003396 

Fee: $103.00 
N/C Fee $0.00 

0211012006 15 00 43 
T20060026518 
Requestor: 

PLASTER DEVELOPMENT CO INC 

Frances Deane ADF 
Clark Countv Recorder Pgs 90 

COVENANTS, CONDITIONS, AND RESTRICTIONS 

AND RESERVATION OF EASEMENTS 

FOR 

SUNCREST HOMEOWNERS ASSOCIATION 

(a Nevada Residential Common-Interest Planned Community) 
CITY OF NORTH LAS VEGAS, NEVADA 
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DECLARATION 
OF COVENANTS, CONDITIONS, AND RESTRICTIONS 

AND RESERVATION OF EASEMENTS 
FOR 

SUN CREST HOMEOWNERS ASSOCIATION 

(NORTH LAS VEGAS, NEVADA) 

THIS DECLARATION of Covenants, Conditions and Restrictions and Reservation of Easements (the 
"Declaration") is made as of this day of , 2006, by PLASTER DEVELOPMENT 
COMPANY, INC., dba Signature Homes, a Nevada corporation ("Declarant"). All capitalized terms used 
herein shall have the meaning set forth in Article I or otherwise in Chapter 116 of the Nevada Revised 
Statutes. 

RECITALS 

A. Declarant owns certain real property located in the City of North Las Vegas, Nevada, on 
which Declarant intends to subdivide, develop, construct, market and sell a single family attached and 
detached residential common-interest planned community, to be known as "SUN CREST HOMEOWNERS 
ASSOCIATION"; and 

B. A portion of said property, as more particularly described in Exhibit "A" attached hereto, 
shall constitute the property initially covered by this Declaration ("Original Property"); and 

C. Declarant intends that, upon Recordation of this Declaration, the Original Property shall be a 
Nevada Common-Interest Community, as defined in NRS § 116.021, and a Nevada Planned Community, as 
defined in NRS § 116.075 ("Community"); and 

D. The name of the Community shall be SUN CREST HOMEOWNERS ASSOCIATION, and 
the name of the Nevada nonprofit corporation organized in connection therewith shall be SUN CREST 
HOMEOWNERS AS SOCIA TION("Association"); and 

E. Declarant further reserves the right from time to time to add all or any portion( s) of certain 
other real property more particularly described in Exhibit "B" hereto (the "Armexable Area"); and 

F. The total maximum numberofUnits that may (but need not) be created in the Community is 
one hundred seventy-nine (I 79) aggregate Units ("Units That May Be Created"); and 

G. Declarant intends to develop and convey all of the Original Property, and any Armexable 
Area which may be annexed from time to time thereto ("Annexed Property"), pursuant to a general plan and 
subject to certain protective covenants, conditions, restrictions, rights, reservations, easements, equitable 
servitudes, liens and charges; and 

H. Declarant has deemed it desirable, for the efficient preservation of the value and amenities of 
the Original Property and any Annexed Property, to organize the Association, to which shall be delegated and 
assigned the powers of owning, maintaining and administering the Common Elements (as defined herein), 
administering and enforcing the covenants and restrictions, and collecting and disbursing the assessments and 
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charges hereinafter created. Declarant will cause, or has caused, the Association to be formed for the purpose 
of exercising such functions; and 

I. This Declaration is intended to set forth a dynamic and flexible plan for governance of the 
Community, and for the overall development, administration, maintenance and preservation of a unique 
residential community, in which the Owners enjoy a quality lifestyle as "good neighbors"; 

NOW, THEREFORE, Declarant hereby declares that all of the Original Property, and, from the 
date(s) of respective annexation, all Annexed Property (collectively, "Properties") shall be held, sold, 
conveyed, encumbered, hypothecated, leased, used, occupied and improved subject to the following 
protective covenants, conditions, restrictions, resen.rations, easements, equitable servitudes, liens and charges, 
all of which are for the purpose of uniform] y enhancing and protecting the value, attractiveness and 
desirability of the Properties, in furtherance of a general plan for the protection, maintenance, subdivision, 
improvement, and sale and lease, of the Properties or any portion thereof. The protective covenants, 
conditions, restrictions, reservations, easements, and equitable servitudes set forth herein shall run with and 
burden the Properties and shall be binding upon all Persons having or acquiring any right, title or interest in 
the Properties, or any part thereof, their heirs, successors and assigns; shall inure to the benefit of every 
portion of the Properties and any interest therein; and shall inure to the benefit of and be binding upon, and 
may be enforced by, Declarant, the Association, each Owner and their respective heirs, executors and 
administrators, and successive owners and assigns. All Units within this Community shall be used, improved 
and limited exclusively to single Family residential usc. 

Section 1.1 
from time to time. 

ARTICLE I 
DEFINITIONS 

Act: "Act" shall mean Chapter 116 ofNevada Revised Statutes, as may be amended 

Section 1.2 Annexablc Area: "Annexable Area" shall mean the real property described in 
Exhibit "B," attached hereto and incorporated by this reference herein, all or any portion of which real 
property may from time to time be made subject to this Declaration pursuant to the provisions of Article 15 
hereof. At no time shall any portion of the Annexable Area be deemed to be a part of the Community or a 
part of the Properties until such portion of the Annexable Area has been duly annexed hereto pursuant to 
Article 15 hereof. 

Section 1.3 Annexed Property: "Annexed Property" shall mean any and all portion(s) of the 
Annexable Area from time to time added to the Properties covered by this Declaration, by Recordation of 
Annexation Amendment(s) pursuant to Article 15 hereof. 

Section 1.4 
Article 8 hereof. 

ARC: "ARC" shall mean the Architectural Review Committee created pursuant to 

Section 1.5 Articles: "Articles" shall mean the Articles oflncorporation of the Association as 
flled or to be filed in the office of the Secretary of State of Nevada, as such Articles may be amended from 
time to time. 

Section 1.6 Assessments: "Assessments" shall refer collectively to Annual Assessments, and any 
applicable Capital Assessments and/or Special Assessments. 

Section 1.7 Assessment, Annual: "Assessment, Annual" shall mean the annual or supplemental 
charge against each Owner and his or her Unit, representing a portion of the Common Expenses, which are to 
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be paid in equal periodic (monthly or quarterly, as determined from time to time by the Board) installments 
commencing on the Assessment Commencement Date, by each Ownerto the Association in the manner. and 
at the times, and proportions provided herein. 

Section 1.8 Assessment, Capital: "Assessment, Capital" shall mean a charge against each Owner 
and his or her Unit, representing a portion of the costs to the Association for installation, construction, or 
reconstruction, of any Improvements on any portion of the Common Elements which the Association may 
from time to time authorize, pursuant to the provisions of this Declaration. Such charge shall be levied 
among all Owners and their Units in the same proportion as Annual Assessments. 

Section 1 . 9 Assessment, Special: "Assessment, Special" shall mean a charge against a particular 
Owner and his or her Unit, directly attributable to, or reimbursable by, that Owner, equal to the cost incurred 
by the Association for corrective action, performed pursuant to the provisions of this Declaration, or a 
reasonable fine or penalty assessed by the Association, plus interest and other charges on such Special 
Assessments as provided for herein. 

Section 1.10 Assessment Commencement Date: "Assessment Commencement Date" shall mean 
that date, pursuant to Section 6.7 hereof, duly established by the Board, on which Annual Assessments shall 
commence. 

Section 1.11 Association: "Association" shall mean SUNCREST HOMEOWNERS 
ASSOCIATION, a Nevada nonprofit corporation, its successors and assigns. 

Section 1.12 Association Funds: "Association Funds" shall mean the accounts created for receipts 
and disbursements of the Association, pursuant to Article 6 hereof. 

Section I .13 Aircraft: "Aircraft" shall mean any contrivance now known or hereafter invented, 
used, or designed for navigation of or flight in the air or space regardless of the form of propulsion which 
powers said aircraft in flight. 

Section 1.14 Beneficiary: "Beneficiary" shall mean a Mortgagee under a Mortgage and the 
assignees of such mortgagee or beneficiary. 

Section 1.15 Board or Board ofDirectors: "Board" or "Board of Directors" shall mean the Board 
of Directors of the Association. The Board of Directors is an "Executive Board" as defined by NRS 
§116.045. 

Section 1.16 Budget: "Budget" shall mean a written, itemized estimate of the expenses to be 
incurred by the Association in performing its fimctions under this Declaration, prepared and approved 
pursuant to the provisions of this Declaration, including, but not limited to, Section 6.4 below. 

Section 1.17 Bylaws: "Bylaws" shall mean the Bylaws of the Association which have or will be 
adopted by the Board, as such Bylaws may be amended from time to time. 

Section 1.18 City: "City" shall mean the incorporated city, if any, in which the Properties are 
located (i.e., City of North Las Vegas). 

Section 1.19 Close of Escrow: "Close of Escrow" shall mean the date on which a deed is 
Recorded conveying a Unit from Declarant to a Purchaser. 

Section 1.20 Common Elements: "Common Elements" shall mean all (i) real property, other than 
Units, owned or leased by the Association, (ii) real property over which the Association holds an easement for 
the use and enjoyment of the Owners, but excluding the "Landscape Area" easements over certain Units as 
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shown on the Plat, (iii) any landscape or other areas located within public rights-of-way near or adjacent to 
the Properties, for which the Association is or becomes obligated to maintain, (iv) any personal property 
owned by the Association for the use and enjoyment of the Owners, and (v) any other property or 
Improvements owned or held by the Association for the use and enjoyment ofthe Owners, including without 
limitation, Private Streets, project monumentation and monumentation lighting (if any), drainage areas, 
sidewalks, street lights, perimeter landscaping areas, interior streetscaping areas, detention basin and other 
landscape areas (together with the Improvements constructed or installed thereon by Declarant). The 
Common Elements shall additionally initially consist of the real property (together with the Improvements 
constructed thereon) described on Exhibit "C" attached hereto and incorporated herein by this reference. 

Section 1.21 Common Expenses: "Common Expenses" shall mean expenditures made by, or 
financial liabilities of, the Association, together with all allocations to reserves, including the actual and 
estimated costs of: maintenance, insurance, management, operation, repair and replacement of the Common 
Elements; painting over or removing graffiti on the exterior surface of the Perimeter Walls pursuant to 
Section 9.10 below, unpaid Special Assessments and/or Capital Assessments; the costs of any commonly 
metered utilities and other commonly metered charges for the Properties; costs of management and 
administration of the Association including, but not limited to, compensation paid by the Association to 
Managers, accountants, attorneys and employees; costs of all utilities, gardening, trash pickup and disposal, 
and other services benefiting the Common Elements; the Association's costs of the weeding services for the 
Landscape Areas as required in Section 9.3 below; costs of fire, casualty and liability insurance, workers' 
compensation insurance, and any other insurance covering the Common Elements or Properties or deemed 
prudent and necessary by the Board; costs ofbonding the Board, Officers, any Managers, or any other Person 
handling the funds of the Association; any statutorily required common interest community fees; taxes paid 
by the Association; amounts paid by the Association for discharge of any lien or encumbrance levied against 
the Common Elements or Properties, or portions thereof; adequate reserves; and any other expenses for which 
the Association is responsible pursuant to this Declaration or pursuant to any applicable provision of the Act. 

Section 1 .22 Community: "Community" shall mean a Common-Interest Community, as defined in 
NRS § 116.021, and a Planned Community, as defined in NRS § 116.075. 

Section 1.23 County: "County" shall mean the county in which the Properties are located (i.e., 
Clark County, Nevada). 

Section 1.24 Declarant: "Declarant" shall mean PLASTER DEVELOPMENT COMPANY, INC., 
a Nevada corporation, and its successors and any Person(s) to which it shall have assigned any rights 
hereunder by an express written and Recorded assignment (but specifically excluding Purchasers as defined in 
NRS § 116.079). 

Section 1.25 Declarant Control Period: "Declarant Control Period" shall have the meaning set 
forth in Section 3. 7, below. 

Section 1.26 
time to time. 

Declaration: "Declaration" shall mean this instrument as it may be amended from 

Section I .27 Director: "Director" shall mean a duly appointed or elected and current member of 
the Board of Directors. 

Section 1.28 Dwelling: "Dwelling" shall mean a residential building located on a Unit designed 
and intended for use and occupancy as a residence by a single Family. 

Section 1 .29 Eligible Holder: "Eligible Holder" shall mean each Beneficiary, insurer and/or 
guarantor of a First Mortgage encumbering a Unit, which has filed with the Board a written request for 
notification as to relevant specified matters. 
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Section 1.30 Family: "Family" shall mean (a) a group of natural persons related to each other by 
blood or legally related to each other by marriage or adoption, or (b) a group of natural persons not all so 
related, but who maintain a common household in a Dwelling, all as subject to and in compliance with all 
applicable federal and Nevada laws and local health codes and other applicable County and City ordinances. 

Section 1.31 FHA: "FHA" shall mean the Federal Housing Administration. 

Section 1.32 FHLMC: "FHLMC" shall mean the Federal Home Loan Mortgage Corporation {also 
known as The Mortgage Corporation) created by Title II of the Emergency Home Finance Act of 1970, and 
any successors to such corporations. 

Section 1.33 Fiscal Year: "Fiscal Year" shall mean the twelve (12) month fiscal accounting and 
reporting period of the Association designated in the Bylaws. 

Section 1.34 Fire Wall: "Fire Wall" shall have the meaning set forth in Section 9.11 below. 

Section 1.35 FNMA: "FNMA" shall mean the Federal National Mortgage Association, a 
government-sponsored private corporation established pursuant to Title VIII of the Housing and Urban 
Development Act of 1968, and any successors to such corporation. 

Section 1.36 Foundation Facilities: "Foundation Facilities" shall have the meaning set forth in 
Section 9.12(b) below. 

Section 1.37 GNMA: "GNMA" shall mean the Government National Mortgage Association 
administered by the United States Department of Housing and Urban Development, and any successors to 
such association. 

Section 1.38 Governing Documents: "Governing Documents" shall mean the Declaration, 
Articles, Bylaws, Plat, and the Rules and Regulations. Any irreconcilable inconsistency among the 
Governing Documents shall be governed pursuant to Section 18.10 below. 

Section 1.39 Improvement: "Improvement" shall mean any structure or appurtenance thereto of 
every type and kind, whether above or below the land surface, placed in the Properties, including but not 
limited to Dwellings and other buildings, walkways, sprinkler pipes, garages, swimming pools, spas and 
other recreational facilities, carports, roads, driveways, parking areas, hardscape, Private Streets, streetlights, 
curbs, gutters, walls, Perimeter Walls, Party Walls, Roof Facilities, fences, screening walls, block walls, 
retaining walls, stairs, decks, landscaping, antennae, hedges, windbreaks, patio covers, railings, plantings, 
planted trees and shrubs, poles, signs, exterior air conditioning and water-softener fixtures or equipment. 

Section 1.40 Landscape Area: "Landscape Area" shall mean each portion of a Unit now or 
hereafter designated on the Plat as a "Landscape Area." Each Owner shall be responsible to maintain any 
Landscape Area located on such Owner's Unit pursuant to Sections 9.8(b) and 10.7, except that the 
Association shall be responsible to keep all Landscape Areas free from weeds pursuant to Section 9.3 below. 

Section 1.41 Manager: "Manager" shall mean a Person possessing all licenses and certifications 
required by the Act, employed or engaged to perform management services for the Properties and the 
Association. 

Section 1.42 Member: "Member" shall mean any Person holding a membership in the 
Association, as provided in this Declaration. "Membership" shall mean the property, voting and other rights 
and privileges ofMembers as provided herein, together with the correlative duties and obligations, including 
liability for Assessments, contained in this Declaration and the Articles and Bylaws. 
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Section 1.43 Mortgage: "Mortgage" shall mean the interest in a Unit created by contract or 
conveyance, which secures payment or performance of an obligation. The term includes a lien created by a 
mortgage, deed of trust, trust deed, security deed, lease intended as security, assignment of lease or rents 
intended as security, pledge of an ownership interest in a Unit, and any other consensual lien or title retention 
contract intended as security for an obligation. 

Section 1.44 Notice and Hearing: "Notice and Hearing" shall mean written notice and an 
opportunity for a hearing before the Board, at which the Owner concerned shall have an opportunity to be 
heard in person, or by counsel at Owner's expense, in the manner further provided in the Bylaws. 

Section 1.45 NRS: "NRS" shall mean Nevada Revised Statutes. 

Section 1.46 Officer: "Officer" shall mean a duly elected or appointed and current officer of the 
Association. 

Section 1.47 Original Property: "Original Property" shall mean that real property described on 
Exhibit "A," attached hereto and incorporated by this reference herein, which shall be the initial real property 
made subject to this Declaration, immediately upon the Recordation of this Declaration. 

Section 1.48 Owner: "Owner" shall mean one or more Persons, which may include Declarant, 
holding the record title to any particular Unit, but excluding in all cases any party holding an interest merely 
as security for the performance of an obligation. The term "Owner" shall include sellers under executory 
contracts of sale, but shall exclude Mortgagees. 

Section I .49 Party Wall: "Party Wall" shall have the meaning set forth in Section 9.6 below. 

Section 1.50 Perimeter Wall(s): "Perimeter W all(s )" shall mean the walls and/or fences generally 
around the exterior boundary of the Properties, constructed or to be constructed by or with the approval of 
Declarant. Each Owner is responsible to maintain and insure that portion of the Perimeter Wall that is located 
on or forms apart of such Owner's Unit pursuant to Section 9.7 hereof. The Association shall have no 
responsibility for the maintenance or insurance of the Perimeter Walls, except to the extent that the 
Association elects to undertake under Section 9.10 hereof for the removal or painting over of graffiti. 

Section 1.51 Person: "Person" shall mean a natural individual, a corporation, limited liability 
company, partnership, trustee, or any other legal entity. 

Section 1.52 Plat: "Plat" shall mean the final map of REVERE AND COLTON, Recorded in 
Book 11 9 of Plats, Page 004 7, as said Plat map from time to time may be amended or supplemented of 
Record by Declarant, together with other any map which may, in the future, be Recorded with respect to the 
Annexable Area. 

Section 1.53 Private Streets: "Private Streets" shall mean all private drives, rights of way, 
streetscapes, and vehicular ingress and egress easements, in the Properties, shown as such on the Plat. 

Section 1.54 Properties: "Properties" shall mean all of the Original Property described in Exhibit 
"A" and Exhibit "C" attached hereto, together with such portions of the Annexable Area, described in Exhibit 
"B" hereto, at such time as such portions thereof have been annexed from time to time hereto pursuant to 
Article 15 of this Declaration. 

Section 1.55 Purchaser: "Purchaser" shall have that meaning as provided in NRS § 116.079. 

Section 1.56 Record: 11Record, 11 "Recorded,~~ "Filed" or "Recordation" shall mean, with respect to 
any document, the recordation of such document in the official records of the County Recorder of Clark 
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County, Nevada. The date of Recording shall refer to that time at which a document, map, or Plat is 
Recorded. 

Section 1.57 Resident: "Resident" shall mean any Owner, tenant, or other person, who is 
physically residing in a Unit. 

Section 1.5 8 Roof Facilities: "Roof Facilities" shall have the meaning set forth in Section 9.13 
below. 

Section 1.59 Rules and Regulations: "Rules and Regulations" shall mean the rules and 
regulations, if any, adopted by the Board pursuant to this Declaration and the Bylaws, as such Rules and 
Regulations from time to time may be amended. 

Section 1.60 Sight Visibility Restriction Zones: "Sight Visibility Restriction Zones" shall mean 
those areas portions of which are or may be located on portions of Common Elements and/or Units, identified 
on the Plat as "Sight Visibility Zone," in which the height of landscaping and other sight restricting 
Improvements (other than official traffic control devices) is restricted to a maximum height of twenty-seven 
(27) inches measured from the top ofthe adjacent asphalt, gravel or pavement, or as otherwise set forth in the 
Plat. 

Section 1.61 Unit: "Unit" shall mean the physical portion of the Community designated for 
separate ownership and occupancy under this Declaration. The term shall refer to a separately platted lot as 
well as any Improvements located thereon, including the Dwelling and its foundation constructed by 
Declarant on such separately platted lot. The boundaries of each Unit shall be as delineated on the Plat, 
provided, however that regardless of settling or lateral movement of the Improvements, and regardless of 
minor variations between Unit boundaries shown on the Plat, the Unit shall be deemed to include the entire 
Dwelling, including without limitation, the roof and the exterior finished surface of all Fire Wails which may 
be located on the separately platted lot or within any encroachment easement areas burdening an adjacent 
Unit pursuant to Section 2.7 below. 

Section 1.62 Units That May Be Created: "Units That May Be Created" shall mean the total "not 
to exceed" maximum number of aggregate Units within the Original Property and the Annexable Area (which 
Declarant has reserved the right, in its sole discretion, to create) (i.e., 179 Units). 

Section 1 .63 VA: "VA" shall mean the U.S. Department of Veterans Affairs. 

ARTICLE II 
OWNERS' PROPERTY RIGHTS 

Section 2.1 Owners' Easements ofEnjoyment. Each Owner shall have a nonexclusive right and 
easement of ingress and egress and of use and enjoyment in, to and over the Common Elements, which 
easement shall be appurtenant to and shall pass with title to the Owner's Unit, subject to the following: 

(a) the right of the Association to reasonably limit the number of guests and tenants an 
Owner or his or her tenant may authorize to use the Common Elements; 

(b) the right of the Association to establish uniform Rules and Regulations pertaining to 
the use of the Common Elements; 

(c) the right of the Association in accordance with the Declaration, Articles, and Bylaws, 
with the vote of at least two-thirds (2/3) of the voting power of the Association and a majority of the 
voting power of the Board, to borrow money for the purpose of improving or adding to the Common 
Elements, and in aid thereof, and further subject to the mortgagee protection provisions of Article 13 
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Association, and the name and address of the Person authorized by the Board to enforce the lien by sale. The 
notice of default and election to sell shall be signed and acknowledged by an Association Officer, Manager, or 
other Person designated by the Board for such purpose, and such lien shall be prior to any declaration of 
homestead Recorded after the date on which this Declaration is Recorded. The lien shall continue until fully 
paid or otherwise satisfied. 

Section 7.4 Foreclosure Sale. Subject to the limitation set forth in Section 7.5 below, any such 
sale provided for above may be conducted by the Board, its attorneys, or other Person authorized by the 
Board in accordance with the provisions ofNRS §116.31164 and Covenants Nos. 6, 7 and 8 ofNRS §107.030 
and §107.090, as amended, insofar as they are consistent with the provisions of NRS §116.31164, as 
amended, or in accordance with any similar statute hereafter enacted applicable to the exercise of powers of 
sale in Mortgages and Deeds ofT rust, or in any other manner permitted by law. The Association, through its 
duly authorized agents, shall have the power to bid on the Unit at the foreclosure sale and to acquire and hold, 
lease, mortgage, and convey the same. Notices of default and election to sell shall be provided as required by 
NRS § 116.31163. Notice of time and place of sale shall be provided as required by NRS § 116.311635. 

Section 7.5 Limitation on Foreclosure. Any other provision in the Governing Documents 
notwithstanding, the Association may not foreclose a lien by sale for the assessment of a Special Assessment 
or for a violation of the Governing Documents, unless the violation is of a type that substantially and 
imminently threatens the health, safety, and welfare of the Owners and Residents of the Community. The 
foregoing limitation shall not apply to foreclosure of a lien for an Annual Assessment, or Capital Assessment, 
or any portion respectively thereof, pursuant to this Article 7. 

Section 7.6 Cure of Default. Upon the timely cure of any default for which a notice of default 
and election to sell was filed by the Association, the Officers thereof shall Record an appropriate release of 
lien, upon payment by the defaulting Owner of a reasonable fee to be determined by the Board, to cover the 
cost of preparing and Recording such release. A certificate, executed and acknowledged by any two (2) 
Directors or the Manager, stating the indebtedness secured by the lien upon any Unit created hereunder, shall 
be conclusive upon the Association and, if acknowledged by the Owner, shall be binding on such Owner as to 
the amount of such indebtedness as of the date of the certificate, in favor of all Persons who rely thereon in 
good faith. Such certificate shall be furnished to any Owner upon request, at a reasonable fee, to be 
determined by the Board. 

Section 7.7 Cumulative Remedies. The assessment liens and the rights of foreclosure and sale 
thereunder shall be in addition to and not in substitution for all other rights and remedies which the 
Association and its assigns may have hereunder and by law or in equity, including a suit to recover a money 
judgment for unpaid assessments, as provided above. 

Section 7.8 Mortgagee Protection. Notwithstanding all other provisions hereof, no lien created 
under this Article 7, nor the enforcement of any provision of this Declaration shall defeat or render invalid the 
rights of the Beneficiary under any Recorded First Mortgage encumbering a Unit, made in good faith and for 
value; provided that after such Beneficiary or some other Person obtains title to such Unit by judicial 
foreclosure, other foreclosure, or exercise of power of sale, such Unit shall remain subject to this Declaration 
and payment of all installments of assessments accruing subsequent to the date such Beneficiary or other 
Person obtains title. The lien of the assessments, including interest and costs, shall be subordinate to the lien 
of any First Mortgage upon the Unit. The release or discharge of any lien for unpaid assessments by reason of 
the foreclosure or exercise of power of sale by the First Mortgagee shall not relieve the prior Owner of his or 
her personal obligation for the payment of such unpaid assessments. 

Section 7.9 Priority of Assessment Lien. Recording of the Declaration constitutes Record notice 
and perfection of a lien for assessments. A lien for assessments, including interest, costs, and attomeys 1 fees, 
as provided for herein, shall be prior to all other liens and encumbrances on a Unit, except for: (a) liens and 
encumbrances Recorded before the Declaration was Recorded; (b) a First Mortgage Recorded before the 
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delinquency of the assessment sought to be enforced, and (c) liens for real estate taxes and other 
governmental charges, and is otherwise subject to NRS § 116.3116. The sale or transfer of any Unit shall not 
affect an assessment lien. A lien for assessments under this Declaration is also prior to all Mortgages 
described in part (b) of this Section 7.9 to the extent that the assessments are based on the periodic budget 
adopted by the Association pursuant to Section 6.5 and would have become due in the absence of 
acceleration, during the six (6) months immediately preceding institution of an action to enforce the 
Association's lien. 

ARTICLE VIII 
ARCHITECTURAL AND LANDSCAPING CONTROL 

Section 8.1 ARC. The Architectural Review Committee, sometimes referred to in this 
Declaration as the "ARC," shall consist of three (3) committee members; provided, however, that such 
number may be increased or decreased from time to time by resolution of the Board. Notwithstanding the 
foregoing, Declarant shall have the sole right and power to appoint and/or remove all of the members to the 
ARC until such time as Declarant no longer owns any property in, or has any power to annex, the Annexable 
Area or any portion thereof; provided that Declarant, in its sole discretion, by written instrument, may at any 
earlier time turn over to the Board the power to appoint the members to the ARC; thereafter, the Board shall 
appoint all members of the ARC. A member of the ARC may be removed at any time, without cause, by the 
Person who appointed such member. Unless changed by resolution of the Board, the address of the ARC for 
all purposes, including the submission of plans for approval, shall be at the principal office of the Association 
as designated by the Board. 

Section 8.2 Meetings of the ARC. The ARC shall meet from time to time as necessary to 
perform its duties hereunder. The members of the ARC need not be Members of the Association or 
representatives of Members, and may, but need not, include architects, engineers, or similar professionals, 
whose compensation, if any, the Board shall establish from time to time. The ARC may from time to time, by 
resolution unanimously adopted in writing, designate an ARC representative (who may, but need not be, one 
of its members) to take any action or perform any duties for and on behalf of the ARC, except the granting of 
variances pursuant to Section 8.8 below. In the absence of such designation, the vote of a majority of the 
ARC, or the written consent of a majority of the ARC taken without a meeting, shall constitute an act of the 
ARC. 

Section 8.3 Architectural Guidelines. Declarant may prepare the initial Architectural Guidelines 
("ARC Guidelines. The ARC Guidelines are intended to provide guidance to Owners regarding matters of 
particular concern to the ARC Committee ("ARC") in considering applications. The Board shall make the 
ARC Guidelines available to Owners. Declarant shall have sole and full authority to amend the ARC 
Guidelines during the Declarant Control Period. Upon termination of Declarant's right to amend, the ARC 
shall have the authority to amend the ARC Guidelines, with the Board's consent. Any amendments to the 
ARC Guidelines shall be prospective only, and shall not require modifications to or removal of structures 
previously approved once the approved construction or modification has commenced. There shall be no 
limitation on the scope of amendments to the ARC Guidelines, and such amendments may remove 
requirements previously imposed or otherwise make the ARC Guidelines less restrictive. 

Once the Declarant" s Control Period has terminated, the ARC, from time to time, may recommend 
revisions, deletions, and/or additions to existing Architectural Guidelines for the Community to the Board for 
the Board's approval. 

Section 8.4 Review of Plans and Specifications. The ARC shall consider and act upon any and 
all proposals, plans and specifications, drawings, and other information or other items (collectively in this 
Article 8, "plans and specifications") submitted, or required to be submitted, for ARC approval under this 
Declaration and shall perform such other duties as from time to time may be assigned to the ARC by the 

W :\P\SFD\Suncrcst-Colton&revere\,HOA \Legal Docs\:vtastcrs\CCR's 020906.doc 36 

6/27/2016 1:35:54 PMCTADD0464



IN WI1NESS WHEREOF, Declarant has executed this Declaration the day and year first written 
above. 

STATEOFNEVADA ) 
) ss. 

COUNTY OF CLARK ) 

"DECLARANT" 

PLASTER DEVELOPMENT COMPANY, INC., 
a Nevada corporation 

By: Otn1cvnj(t h P\oJiJL 
Amanda K. Hahn, Vice President 

This instrument was acknowledged before me on this { 0 day of {'<- b , 2006 by 
Amanda K. Hahn as Vice President of PLASTER DEVELOPMEN~T~C2o"'M~P""AN=Y,.,--, ""IN=c-.,-a Nevada 
corporation . 

• 

Notary Public- State of Nevada 
County of Clari< 

MARSHA LOUISE BEAN 
My Appointment Expires 

No: 99-29474· t May 1, 2007 

NOTARY PUBLIC 
(seal) 
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| | Warning

As of: June 26, 2016 8:25 PM EDT

Diakonos Holdings, LLC v. Countrywide Home Loans, Inc.

United States District Court for the District of Nevada

February 11, 2013, Decided; February 11, 2013, Filed

Case No. 2:12-CV-00949-KJD-RJJ

Reporter

2013 U.S. Dist. LEXIS 18718

DIAKONOS HOLDINGS, LLC, Plaintiff, v. COUNTRYWIDE HOME LOANS, INC., et al.,

Defendants.

Subsequent History: Reversed by, Remanded by, Without prejudice, Motion denied by, As moot

Diakonos Holdings LLC v. Countrywide Home Loans, Inc., 2015 U.S. App. LEXIS 14711 (9th Cir. Nev.,

Aug. 21, 2015)

Core Terms

foreclosure, security interest, trust deed, allegations, extinguish, motion to dismiss, delinquent,

recorded

Counsel: [*1] For Diakonos Holdings LLC, Trustee on behalf of Coventry Green Trust, Plaintiff:

Ryan D Hastings, Sean L. Anderson, LEAD ATTORNEYS, Leach Johnson Song & Gruchow, Las

Vegas, NV.

For Countrywide Home Loans, Inc., Bank of America Inc., Mortgage Electronic Registration

Systems, Inc., Defendants: Kevin Hahn, LEAD ATTORNEY, Malcolm & Cisneros, Irvine, CA.

For MTC Financial Inc., doing business as Trustee Corps, Defendant: Michael E Sullivan, LEAD

ATTORNEY, Robison Belaustegui Sharp & Low, Reno, NV; Richard J. Reynolds, LEAD

ATTORNEY, Burke, Williams & Sorensen, LLP, Santa Ana, CA.

Judges: Kent J. Dawson, United States District Judge.

Opinion by: Kent J. Dawson

Opinion

ORDER

Before the Court is the Motion to Dismiss (#17) filed by Defendants Bank of America, Inc.,

Countrywide Home Loans, Inc., and Mortgage Electronic Registration Systems, Inc. (Collectively

″Defendants″). Plaintiff Diakonos Holdings, LLC filed an opposition and Countermotion to Remand

(#23, #24). Defendants responded (#25) and Plaintiff replied (#27). The Court directed Defendants to

file a further reply (#37).
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I. Background

Luis and Mirna Alfaro owned a property at 2704 Coventry Green Avenue, Henderson, Nevada 89074

(the ″Property″). In 2007, the Alfaros took [*2] out a mortgage on the Property and secured it with a

Deed of Trust. Defendant Bank of America subsequently obtained all beneficial interest in under the

Deed of Trust.

The Alfaro’s defaulted on their HOA dues and the HOA recorded a lien (the ″Assesment Lien″) on

January 24, 2011. The Alfaros did not pay off the Lien and the property was sold to Plaintiff at a

foreclosure auction on March 9, 2012. Defendants did not appear at the foreclosure sale.

On April 14, 2012, Defendants filed a Notice of Trustee’s sale pursuant to the Deed of Trust. The

Foreclosure Sale was scheduled for May 21, 2012. Plaintiff filed this action in state court seeking an

injunction precluding the May 21, foreclosure sale and quieting title in its favor. Judge Adair entered

a preliminary injunction prohibiting Defendants from conducting the sale. Defendants then removed

the action here.

II. Motion to Remand

Plaintiff asks this court to use its discretion to remand this case to state court. Plaintiff acknowledges

that no articulated abstention doctrine applies in this case. However, Plaintiff urges that the Court

remand this case based on ″principles identified by the United States Supreme Court in Burford v. Sun

Oil, 319 U.S. 315, 63 S. Ct. 1098, 87 L. Ed. 1424 (1043).″ [*3] Specifically, Plaintiff claims that federal

adjudication would be disruptive to Nevada’s efforts to establish a cohesive policy of interpretation and

application of NRS116.3116.

The Court declines to exercise its discretion to remand this case. District courts regularly predict how

state courts would rule on issues of statutory interpretation. As discussed below, NRS 116.3116 is clear

and the Court sees no reason that the issues in this case cannot be properly adjudicated here.

Accordingly, the Countermotion to remand is denied.

III. Motion to Dismiss

A. Legal Standard

A court may dismiss a plaintiff’s complaint for ″failure to state a claim upon which relief can be

granted.″ Fed. R. Civ. P. 12(b)(6). A properly pled complaint must provide ″a short and plain statement

of the claim showing that the pleader is entitled to relief.″ Fed. R. Civ. P. 8(a)(2); Bell Atlantic Corp.

v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007). While Rule 8 does not

require detailed factual allegations, it demands ″more than labels and conclusions″ or a ″formulaic

recitation of the elements of a cause of action.″ Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937,

173 L. Ed. 2d 868 (2009) (citations omitted). ″Factual allegations must be enough to rise [*4] above

the speculative level.″ Twombly, 550 U.S. at 555. Thus, to survive a motion to dismiss, a complaint

must contain sufficient factual matter to ″state a claim to relief that is plausible on its face.″ Iqbal, 556

U.S. at 678 (citation omitted).

In Iqbal, the Supreme Court clarified the two-step approach district courts are to apply when

considering motions to dismiss. First, a district court must accept as true all well-pled factual
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allegations in the complaint; however, legal conclusions are not entitled to the assumption of truth. Id.

at 1950. Mere recitals of the elements of a cause of action, supported only by conclusory statements,

do not suffice. Id. at 1949. Second, a district court must consider whether the factual allegations in the

complaint allege a plausible claim for relief. Id. at 1950. A claim is facially plausible when the

plaintiff’s complaint alleges facts that allows the court to draw a reasonable inference that the

defendant is liable for the alleged misconduct. Id. at 1949. Where the complaint does not permit the

court to infer more than the mere possibility of misconduct, the complaint has ″alleged—but not

shown—that the pleader is entitled to relief.″ Id. (internal [*5] quotation marks omitted). When the

claims in a complaint have not crossed the line from conceivable to plausible, the complaint must be

dismissed. Twombly, 550 U.S. at 570.

B. NRS 116.3116

N.R.S. 116.3116(2)(b) relates to liens by homeowner’s associations and reads as follows:

2. A lien under this section is prior to all other liens and encumbrances on a unit except:

(b) A first security interest on the unit recorded before the date on which the assessment sought to

be enforced became delinquent or, in a cooperative, the first security interest encumbering only the

unit’s owner’s interest and perfected before the date on which the assessment sought to be enforced

became delinquent . . .

The statute also provides that:

The lien is also prior to all security interests described in paragraph (b) to the extent of any charges

incurred by the association on a unit pursuant to NRS 116.310312 and to the extent of the

assessments for common expenses based on the periodic budget adopted by the association

pursuant to NRS 116.3115 which would have become due in the absence of acceleration during the

9 months immediately preceding institution of an action to enforce the lien . . .

Plaintiff argues that [*6] this statute operates so that foreclosure of a delinquent assessment lien by the

HOA extinguishes the first security interest on the property. 1 According to Plaintiff, because

Defendants were provided with notice of the foreclosure sale and chose not to take any action, their

lien was extinguished when the HOA completed its non-judicial foreclosure. Plaintiff argues that

foreclosure by the HOA must extinguish all other liens, including the first security interest, or else

HOAs would be unable to initiate foreclosure and would not be able to recover any deficiencies until

the holder of the first deed of trust foreclosed. In support of this argument, Plaintiff cites Summerhill

Village Homeowners Ass’n v. Roughly, 270 P.3d 639 (Wash.App. Div. 1, Feb. 21, 2012) (opinion

corrected and superseded by Summerhill Vill. Homeowners Ass’n v. Roughley, 166 Wn. App. 625, 289

P.3d 645) (Wash.App. Div. 1, Feb. 21, 2012). In Summerhill, the court held that a judicial foreclosure

had the effect of extinguishing the interest held by the first deed of trust. However, Summerhill does

not support Plaintiff’s contentions. The Washington statute at issue in that case specifically provides

that when an association pursues [*7] nonjudicial foreclosure, it is not entitled to lien priority which

would extinguish the first security interest. Nevada’s statutory scheme does not draw such a

distinction, and even if it did, the foreclosure in this case was nonjudicial.

1 Plaintiff does not address the language of subsection 2(b) which specifically states that HOA liens do not extinguish a first security

interest recorded prior to the time the assessment became delinquent.
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NRS 116.3116(2)(c) creates a limited super priority lien for 9 months of HOA assessments leading up

to the foreclosure of the first mortgage, but it does not eliminate the first security interest. Contrary to

Plaintiff’s assertion, the statutory scheme does not require an HOA to wait until the holder of the deed

of trust forecloses. Instead, as in this case, the HOA may initiate a nonjudicial foreclosure to recover

delinquent assessments and the purchaser at the sale takes the property subject to the security interest.

There is no dispute that the Deed of Trust was recorded on August 30, 2007, and the Assessment Lien

was recorded on January 24, 2011. Accordingly, the Deed is prior to the Assessment Lien and

Plaintiff’s claims for quiet title and declaratory [*8] relief fail as a matter of law.

IV. Conclusion

IT IS HEREBY ORDERED that Defendants’ Motion to Dismiss (#17) is GRANTED.

IT IS FURTHER ORDERED that Plaintiff’s Countermotion to Remand (#24) is DENIED.

DATED this 11th day of February 2013.

/s/ Kent J. Dawson

Kent J. Dawson

United States District Judge
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

WEEPING HOLLOW AVENUE TRUST, 

 Plaintiff,

ASHLEY B. SPENCER, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)

 Case No. 2:13-CV-00544-JCM-VCF

ORDER

Presently before the court is defendant Wells Fargo Bank’s (“defendant”) motion to

expunge lis pendens.  (Doc. # 6).  Plaintiff Weeping Hollow Avenue Trust (“plaintiff”) filed a

response in opposition (Doc. # 13), and defendant filed a reply (Doc. # 17).

Also before the court is defendant’s motion to dismiss with prejudice.  (Doc. # 9). 

Plaintiff filed a response in opposition (Doc. # 15), and defendant filed a reply (Doc. # 19).  

Also before the court is plaintiff’s motion for summary judgment.  (Doc. # 14).  Plaintiff

filed the summary judgment against defendant First American Title Insurance Company.  No

response has been filed even though the response date has elapsed.

Also before the court is plaintiff’s motion to remand to state court.  (Doc. # 16). 

Defendant filed a response in opposition.  (Doc. # 20).  

Also before the court is plaintiff’s emergency motion for temporary restraining order. 

(Doc. # 21).  

Also before the court is plaintiff’s emergency motion for preliminary injunction.  (Doc. #

22).  

Also before the court is defendant’s motion for hearing.  (Doc. # 24).  
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I. Background

There are seven pending motions in this action.  The oldest motion, the motion to

expunge lis pendens, became ripe on April 29, 2013.  Some motions, such as the emergency

motion for preliminary injunction, are not currently ripe.  The court finds that these motions turn

on the same issue and facts.  No further briefing is necessary as the current motions overlap and

repeat the same arguments.  The court will dispose of all motions in this order.

A. Factual Background

On November 24, 2008, Ashley Spencer (“Spencer”) purchased real property located at 9234

Weeping Hollow Avenue in Las Vegas.1  The grant, bargain, and sale deed was recorded in

Clark County, Nevada.  On or about December 8, 2008, Spencer executed a deed of trust and

note for $166,961.  Defendant Wells Fargo loaned plaintiff the money to purchase the property.

Sometime thereafter, Spencer failed to make two payment obligations: (1) Spencer failed to

make her homeowner association fees (“HOA fees”); and, (2) Spencer defaulted under the note

and deed of trust.

On March 3, 2010, a notice of delinquent assessment lien was properly recorded in Clark

County for failing to pay the HOA fees.  On June 28, 2010, a notice of default and election to

sell under the homeowners association lien was properly recorded in Clark County.  On

February 24, 2011, a notice of foreclosure sale for being in default under a delinquent

assessment lien was properly recorded in Clark County.  On May 4, 2012, a second notice of

foreclosure sale for being in default under a delinquent assessment lien was properly recorded in

Clark County.  On or about October 5, 2012, plaintiff purchased the property at the properly

1 The court must lean heavily on the documents provided by defendant to understand the
factual background.  Plaintiff’s complaint provides very few specific facts.  The court judicially
recognizes all of the following documents: the deed of trust, the note, notice of lien, notice of
default, notice of sale, assignments, second notice of sale, substitutions, foreclosure deed, notice
of default, state court orders.  See Intri-Plex Technology, Inc. v. Crest Group, Inc., 499 F.3d
1048, 1052 (9th Cir. 2007) (“A court may take judicial notice of matters of public record without
converting a motion to dismiss into a motion for summary judgment as long as the facts are not
subject to reasonable dispute.”).

2
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noticed foreclosure sale in accordance with NRS 116.3116 for approximately $3,004.  (Doc. # 1,

compl. at ¶ 7).

The above referenced paragraph of facts pertains to the HOA fees.  This paragraph of

facts pertain to the deed of trust.  On September 28, 2011, a corporate assignment of the deed of

trust was properly recorded in Clark County, whereby MERS as nominee for PrimeLending

transferred and assigned all beneficial interest in the note and deed of trust to Wells Fargo.  On

September 10, 2012, a substitution of trustee was properly recorded in Clark County, whereby

Wells Fargo substituted National Default Servicing Corporation as trustee under the deed of

trust.  On December 12, 2012, a notice of default and election to sell under the deed of trust was

properly recorded in Clark County based on Spencer’s default on the December 2008 note. 

Defendant Wells Fargo has scheduled a trustee sale on May 28, 2013. 

B. Procedural History 

Plaintiff filed the instant action in state court on February 8, 2013.  The complaint seeks to

quiet title and declaratory relief against defendants Wells Fargo, Spencer, and First American

Title Insurance Company.  Defendant Wells Fargo removed the action to federal court on March

29, 2013.   

In the short history of the case, the parties have filed the following motions: expunge lis

pendens; motion to dismiss; motion for summary judgment; motion to remand; motion for

preliminary injunction; emergency motion for a temporary restraining order; and a motion for a

hearing.  This motion will resolve all the following motions and dispose of the case.

II. Remand

A. Legal Standard

A complaint filed in state court may be removed to federal court if the federal court

would have had original jurisdiction over the action had it been brought in federal court in the

first place.  28 U.S.C. § 1441(a).  This court has original jurisdiction, pursuant to 28 U.S.C. §

1332(a), over suits between citizens of different states for which the amount in controversy

exceeds $75,000.

“The removal statute is strictly construed against removal jurisdiction.”  Provincial

3
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Gov’t of Marinduque v. Placer Dome, Inc., 582 F.3d 1083, 1087 (9th Cir. 2009).  “The

defendant bearsthe burden of establishing that removal is proper.”  Id.

“[O]ne exception to the requirement of complete diversity is where a non-diverse

defendant has been ‘fraudulently joined.’”  Morris v. Princess Cruises, Inc., 236 F.3d 1061,

1067 (9th Cir. 2001).  “Joinder of a non-diverse defendant is deemed fraudulent, and the

defendant’s presence in the lawsuit is ignored for purposes of determining diversity, ‘if the

plaintiff fails to state a cause of action against a resident defendant, and the failure is obvious

according to the settled rules of the state.’” Id. (quoting McCabe v. General Foods Corp., 811

F.2d 1336, 1339 (9th Cir. 1987).  “Further, the defendant is entitled to present the facts showing

the joinder to be fraudulent.”  Id. (internal citation omitted).  

B. Discussion

Plaintiff seeks to remand to state court by arguing this court does not have diversity

jurisdiction under 28 U.S.C. § 1332.  Plaintiff argues that it is a citizen of Nevada and that

defendant Spencer is a citizen of Nevada.  Plaintiff argues that Spencer is a proper defendant

because plaintiff is attempting to quiet title to the property and Spencer is the former property

owner.  Plaintiff also alleges that no defendant has not shown the amount in controversy

exceeds $75,000.

As an initial matter, defendant Wells Fargo has submitted properly authenticated

documents that demonstrate the outstanding balance on the loan is $161,625.48.  Additionally,

the assessor’s office values the property $132,711.  The amount in controversy easily exceeds

the minimum requirement for diversity jurisdiction.

The court now turns to whether Spencer is a fraudulently joined defendant.  She is. 

Plaintiff is attempting to quiet title and establish that its interest in the subject property is

superior to that of Spencer.  In plaintiff’s motion for remand, it rightly asserts that Spencer is the

former owner of the property–former, being the operative word.  

Plaintiff foreclosed on the property pursuant to NRS 116.3116 because of Spencer’s

delinquency in paying the HOA fees and/or dues.  Plaintiff’s complaint affirmatively states that

it properly complied with all the requirements of NRS 116 and that the foreclosure was lawful

4
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and proper.  The complaint also fails to allege that Spencer is, or has even threatened to, assert

any interest or rights in the property.  Plaintiff’s proper foreclosure pursuant to NRS 116

extinguished Spencer’s rights or interest in the property.  NRS 116.31166 states “[t]he sale of a

unit pursuant [to this statutory scheme] vests in the purchaser the title of the unit’s owner

without equity or right of redemption.”  Finally, Spencer’s statutory period of time, which could

be 90 or 120 days depending on the circumstances, has expired.  Spencer is a fraudulently joined

defendant and is dismissed from the action.  This court has original, diversity jurisdiction and

denies the motion to remand.

III. Injunctive Relief

Plaintiff has filed two motions seeking injunctive relief.2  The motion for a temporary

restraining order moves the court to enjoin the trustee sale scheduled by Wells Fargo for May

28, 2013.  The motion for preliminary injunction moves the court to enjoin Wells Fargo from

conducting a trustee sale pending resolution of this lawsuit on the merits.

A. Legal Standard

According to Federal Rule of Civil Procedure 65, a court may issue a temporary

restraining order when the moving party provides specific facts showing that immediate and

irreparable injury, loss, or damage will result before the adverse party’s opposition to a motion

for preliminary injunction can be heard.  Fed. R. Civ. P.65.  The purpose of a temporary

restraining order is to preserve the status quo before a preliminary injunction hearing may be

held.  Its provisional remedial nature is designed merely to prevent irreparable loss of rights

prior to judgment.  Sierra On-Line, Inc. v. Phoenix Software, Inc., 739 F.2d 1415, 1422 (9th Cir.

1984).  “Thus, in seeking a temporary restraining order, the movant must demonstrate that the

denial of relief will expose him to some significant risk of irreparable injury.”  Associated Gen.

Contractors of California v. Coalition of Economic Equity, 950 F.2d 1401, 1410 (9th Cir.

1991).  

A preliminary injunction is an extraordinary remedy never awarded as a right.”  Winter

2 Plaintiff’s emergency motion for a preliminary injunction and emergency motion for a
temporary restraining order are actually identical documents. 

5
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v. N.R.D.C., 555 U.S. 7, 24 (2008).  The Supreme Court has stated that a plaintiff must establish

that he can establish each of the following to secure an injunction: (1) a likelihood of success on

the merits; (2) likelihood of irreparable injury if preliminary relief is not granted; (3) balance of

hardships; and (4) advancement of the public interest. Winter, 555 U.S. at 20-24 (2008). 

Plaintiff must “make a showing on all four prongs.”  Alliance for the Wild Rockies v. Cottrell,

632 F.3d 1127, 1135 (9th Cir. 2011).  

B. Discussion

The court finds that plaintiff does not have a likelihood of success on the merits.  See

section IV.B infra.  Plaintiff’s argument is based on its foreclosure on the property pursuant to

NRS 116.3116 because of Spencer’s delinquency in paying HOA fees and/or dues.  Plaintiff

argues that its foreclosure extinguished the bank’s first position deed of trust.  As discussed

more thoroughly in section IV.B, the plain language of the NRS 116.3116, the legislative history

and intent of the statute, and a mountain of Nevada state and federal cases all hold to the

contrary.  Plaintiff does not have a likelihood of success on the merits.  The motion for a

preliminary injunction and the motion for a temporary restraining order are both denied.

IV. Motion to Dismiss

Defendant Wells Fargo has filed a motion to dismiss plaintiff’s complaint.

A. Legal Standard

A court may dismiss a plaintiff's complaint for “failure to state a claim upon which relief

can be granted.”  Fed. R. Civ. P. 12(b)(6).  A properly pled complaint must provide “[a] short

and plain statement of the claim showing that the pleader is entitled to relief.”  Fed. R. Civ. P.

8(a)(2); Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007).  While Rule 8 does not

require detailed factual allegations, it demands “more than labels and conclusions” or a

“formulaic recitation of the elements of a cause of action.”  Ashcroft v. Iqbal, 129 S.Ct. 1937,

1949 (2009) (citation omitted).  “Factual allegations must be enough to rise above the

speculative level.” Twombly, 550 U.S. at 555.  Thus, to survive a motion to dismiss, a complaint

must contain sufficient factual matter to “state a claim to relief that is plausible on its face.” 

Iqbal, 129 S.Ct. at 1949 (citation omitted).

6
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In Iqbal, the Supreme Court clarified the two-step approach district courts are to apply

when considering motions to dismiss.  First, the court must accept as true all well-pled factual

allegations in the complaint; however, legal conclusions are not entitled to the assumption of

truth.  Id. at 1950.  Mere recitals of the elements of a cause of action, supported only by

conclusory statements, do not suffice.  Id. at 1949. Second, the court must consider whether the

factual allegations in the complaint allege a plausible claim for relief.  Id. at 1950.  A claim is

facially plausible when the plaintiff's complaint alleges facts that allows the court to draw a

reasonable inference that the defendant is liable for the alleged misconduct.  Id. at 1949. 

Where the complaint does not “permit the court to infer more than the mere possibility

of misconduct, the complaint has alleged, but it has not shown, that the pleader is entitled to

relief.”  Id. (internal quotations and alterations omitted).  When the allegations in a complaint

have not crossed the line from conceivable to plausible, plaintiff's claim must be dismissed. 

Twombly, 550 U.S. at 570.

The Ninth Circuit addressed post-Iqbal pleading standards in Starr v. Baca, 652 F.3d

1202, 1216 (9th Cir. 2011). The Starr court stated, “First, to be entitled to the presumption of

truth, allegations in a complaint or counterclaim may not simply recite the elements of a cause

of action, but must contain sufficient allegations of underlying facts to give fair notice and to

enable the opposing party to defend itself effectively. Second, the factual allegations that are

taken as true must plausibly suggest an entitlement to relief, such that it is not unfair to require

the opposing party to be subjected to the expense of discovery and continued litigation.” Id. 

B. Discussion

Plaintiff’s argues that it properly foreclosed on the property pursuant to NRS 116.3116

because Spencer became delinquent and defaulted on her HOA fee obligations.  Plaintiff argues

that its foreclosure extinguished the interest of the bank’s first position deed of trust.  Plaintiff’s

complaint seeks to quiet title and declaratory relief.  Defendant argues that an HOA foreclosure

pursuant to NRS 116 does not extinguish a first position deed of trust.  The court agrees with

defendant.

/ / /

7
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NRS 116.3116(2) states:

A lien under this section is prior to all other liens and encumbrances on a unit except:

. . . 

(b) a first security interest on the unit recorded before the date on which the assessment

sought to be enforced became delinquent, or, in a cooperative, the first security interest

encumbering only the unit’s owner’s interest and perfected before the date on which the

assessment sought to be enforced became delinquent . . . .

The clear language of this statute states that an HOA’s lien is prior to all other liens and

encumbrances secured by the property, except a first security interest on the property recorded

before the date on which the assessment became delinquent.  In this case, Wells Fargo properly

recorded its deed of trust on December 8, 2008.  The plaintiff HOA recorded its notice of

delinquent assessment lien on March 3, 2010.  The bank’s first position deed of trust was

recorded almost fifteen months prior to plaintiff HOA’s lien.  

Additionally, plaintiff is required to (1) produce a copy of the assessment lien upon

which the foreclosure was based and (2) allege that the assessment lien chronologically precedes

the deed of trust.  Centana v. Mortg. Elec. Registration Sys., no. 2:11-cv-02105-GMN-RJJ,

2012 WL 3730528, at *3 (D. Nev. Aug. 28, 2012).  In this case, the complaint does not allege

that the assessment lien chronologically predates the deed of trust.  The complaint could not

allege such a fact in good faith because the deed of trust was recorded almost fifteen months

prior to the assessment lien.

Also, relevant is NRS 116.3116(2)(c), which carves out a limited exception to NRS

116.3116(2)(b).  Read in its entirety, NRS 116.3116(2)(c) states that an HOA’s unpaid charges

and assessments incurred during the nine months prior to the foreclosure of a first position

mortgage continue to encumber the property after the foreclosure of the first position deed of

trust.  This nine month period of unpaid charges is known as a “super priority lien.”  However,

the super priority lien does not extinguish the first position deed of trust.

NRS 116.3116(2)(c) states:

Liens for real estate taxes and other governmental assessments or charges against the

8
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unit or cooperative.  The lien is also prior to all security interests described in paragraph

(b) to the extent of any charges incurred by the association on a unit pursuant to NRS

116.310312 and to the extent of the assessments for common expenses based on the

periodic budget adopted by the association pursuant to NRS 116.3115 which would have

become due in the absence of acceleration during the 9 months immediately preceding

institution of an action to enforce the lien, unless federal regulations adopted by the

Federal Home Loan Mortgage Corporation or the Federal National Mortgage

Association require a shorter period of priority for the lien.  If federal regulations

adopted by the Federal Home Loan Mortgage Corporation or the Federal National

Mortgage Association require a shorter period of priority for the lien, the period during

which the lien is prior to all security interests described in paragraph (b) must be

determined in accordance with those federal regulations, except that notwithstanding the

provisions of the federal regulations, the period of priority for the lien must not be less

than the 6 months immediately preceding institution of an action to enforce the lien. 

This subsection does not affect the priority of mechanics’ or materialmen’s lines, or the

priority of liens for other assessments made by the association. 

This subsection has already been interpreted by a court in this district.  “NRS

116.3116(2)(c) creates a limited super priority lien for 9 months of HOA assessments leading up

to the foreclosure of the first mortgage, but it does not eliminate a the first security interest.” 

Diakonos Holdings, LLC v. Countrywide Home Loans, Inc., no. 2:12-cv-00949-KJD-RJJ, 2013

WL 531092, at *3 (D. Nev. Feb. 11, 2013).  “[T]he HOA may initiate a nonjudicial foreclosure

to recover delinquent assessments and the purchaser at the sale takes the property subject to the

security interest.”  Id.; see also First 100, LLC v. Wells Fargo Bank, N.A. et al, 2:13-cv-00431-

JCM-PAL.

The plain language of NRS 116.3116(2)(c) provides an HOA with two options: (1) the

HOA may initiate a non-judicial foreclosure to recover the delinquent assessments and the

purchaser at the sale takes the property subject to the security interest; or, (2) initiate a judicial

action to pursue the assessments.  In this case, plaintiff HOA properly pursued option one, but

9
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the proper of execution of option did not extinguish the security interest in the first position

deed of trust.  Accordingly, plaintiff’s claims for quiet title and declaratory relief fail as a matter

of law.

Additionally, defendant Wells Fargo has cited no fewer than seven Nevada state court

cases confirming this interpretation of the NRS 116 statutory scheme and the super priority lien. 

Plaintiff has cited no cases in support of its position and states only that the Nevada Supreme

Court has not decided the issue.  The court is unpersuaded the Nevada Supreme Court would

reach a different interpretation if it decide the issue.  

V. Summary Judgment

Plaintiff has also moved for summary judgment against defendant First American Title

Insurance Company (“FATIC”).  Plaintiff asserts that defendant FATIC appeared in a title

search of the subject property.   

FATIC has not responded to plaintiff’s motion even though the response deadline has

elapsed.  However, plaintiff has attached as an exhibit to its summary judgment motion a

motion purporting to be filed by defendant FATIC in state court before removal to this court. 

The FATIC motion filed in state court seeks Rule 11 sanctions against plaintiff for frivolously

and unnecessarily naming FATIC as a defendant in this case.  In the motion, FATIC claims “no

right, title or interest in the Property which is the subject matter of this litigation.”  Defendant

FATIC also correctly points out that plaintiff’s complaint does not assert that FATIC is, or

intends to, assert any interest in the subject property.  Finally, defendant FATIC’s motion points

out that it has a judgment against a person with an alias of Ashley E. Spencer.  However, the

prior owner of the property in this litigation was Ashley B. Spencer.  There is no evidence this is

the same person.  

To the extent plaintiff is attempting to establish it has a superior right to the subject

property than defendant FATIC, then the motion is granted.  However, this superior right against

defendant FATIC, who appears to have been unnecessarily named in this lawsuit, has no bearing

whatsoever on the superiority of interests between the plaintiff HOA and defendant Wells

Fargo.

10
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VI. Lis Pendens

Plaintiffs have failed to state a cause of action.  Therefore, the lis pendens recorded by

plaintiffs must be expunged pursuant to NRS 14.015(2) and (3).  

VII. Motion for Hearing

The court finds that the legal issues in the present action would not have been aided by

oral argument.  The motion is denied.

Accordingly,

IT IS HEREBY ORDERED, ADJUDGED, DECREED that defendant’s motion to

expunge lis pendens (doc. # 6) be, and the same hereby, is GRANTED.

IT IS FURTHER ORDERED that defendant’s motion to dismiss (doc. # 9) be, and the

same hereby, is GRANTED.

IT IS FURTHER ORDERED that plaintiff’s motion for summary judgment (doc. # 14)

be, and the same hereby, is GRANTED consistent with the foregoing.

IT IS FURTHER ORDERED that plaintiff’s motion to remand to state court (doc. # 16)

be, and the same hereby, is DENIED.

IT IS FURTHER ORDERED that plaintiff’s emergency motion for a temporary

restraining order (doc. # 21) be, and the same hereby, is DENIED.

IT IS FURTHER ORDERED that plaintiff’s emergency motion for a preliminary

injunction (doc. # 22) be, and the same hereby, is DENIED.

IT IS FURTHER ORDERED that defendant’s motion for a hearing (doc. # 24) be, and

the same hereby, is GRANTED.

IT IS FURTHER ORDERED that the complaint be dismissed.  The clerk of the court

shall enter judgment and close the case. 

DATED this 24th day of May, 2013.

                                                                   
UNITED STATES DISTRICT JUDGE
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Opinion

ORDER

Presently before the court is defendant BAC Home Loans Servicing LP motion to dismiss. (Doc. # 2). Plaintiff

Premier One Holdings, Inc. filed a response in opposition (doc. # 9), and the defendant filed a reply (doc. # 14).

I. Background

In 2006, non-parties Conrado and Catherne Teotico obtained a mortgage loan for $305,992 from Countrywide

Home Loans, Inc. The loanwas secured by a deed of trust recorded onMay 31, 2006. The deed of trust encumbers

real property located at 3825 Pastel Ridge Street in Las Vegas, NV.

The deed of trust names Mortgage Electronic Registration Systems, Inc. ("MERS") as nominee and beneficiary.

On or about August 15, 2009, MERS assigned the deed of trust to defendant BAC Home Loans Servicing ("BAC

Home Loans"). Countrywide Home Loans Servicing LP is the successor [*2] by merger to BAC Home Loans,

meaning that it currently holds the deed of trust.

On January 4, 2012, Canyon Springs Homeowner Association recorded a notice of lien against the property for

HOAassessments that the Teoticos never paid. Canyon Springs HOA recorded a notice of default and election to
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sell under the HOA lien on February 27, 2012. The HOA delinquent assessments totaled $3,190.47. At a

foreclosure sale on December 14, 2012, plaintiff purchased the property for $13,700.

Plaintiffs filed this lawsuit in state court after purchasing the property at the foreclosure sale. The clams are for quiet

title and for "cancellation of instruments." Defendants removed to this court.

II. Legal Standard

Acourt may dismiss a plaintiff's complaint for "failure to state a claim uponwhich relief can be granted." Fed. R. Civ.

P. 12(b)(6). A properly pled complaint must provide "[a] short and plain statement of the claim showing that the

pleader is entitled to relief." Fed. R. Civ. P. 8(a)(2); Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct.

1955, 167 L. Ed. 2d 929 (2007). While Rule 8 does not require detailed factual allegations, it demands "more than

labels and conclusions" or a "formulaic recitation of the elements [*3] of a cause of action." Ashcroft v. Iqbal, 556

U.S. 662, 129 S.Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009) (citation omitted). "Factual allegations must be enough

to rise above the speculative level." Twombly, 550 U.S. at 555. Thus, to survive a motion to dismiss, a complaint

must contain sufficient factual matter to "state a claim to relief that is plausible on its face." Iqbal, 129 S.Ct. at 1949

(citation omitted).

In Iqbal, the Supreme Court clarified the two-step approach district courts are to apply when considering motions

to dismiss. First, the court must accept as true all well-pled factual allegations in the complaint; however, legal

conclusions are not entitled to the assumption of truth. Id. at 1950. Mere recitals of the elements of a cause of

action, supported only by conclusory statements, do not suffice. Id. at 1949. Second, the court must consider

whether the factual allegations in the complaint allege a plausible claim for relief. Id. at 1950. A claim is facially

plausible when the plaintiff's complaint alleges facts that allows the court to draw a reasonable inference that the

defendant is liable for the alleged misconduct. Id. at 1949.

Where the complaint does not "permit the court to infer more than the [*4] mere possibility of misconduct, the

complaint has alleged, but it has not shown, that the pleader is entitled to relief." Id. (internal quotations and

alterations omitted). When the allegations in a complaint have not crossed the line from conceivable to plausible,

plaintiff's claim must be dismissed. Twombly, 550 U.S. at 570.

The Ninth Circuit addressed post-Iqbal pleading standards in Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 2011).

The Starr court stated, "First, to be entitled to the presumption of truth, allegations in a complaint or counterclaim

may not simply recite the elements of a cause of action, but must contain sufficient allegations of underlying facts

to give fair notice and to enable the opposing party to defend itself effectively. Second, the factual allegations that

are taken as true must plausibly suggest an entitlement to relief, such that it is not unfair to require the opposing

party to be subjected to the expense of discovery and continued litigation." Id.

III. Discussion

Plaintiff argues that a properly conducted foreclosure pursuant to NRS 116.3116 permits an HOA's lien for

delinquent assessments to extinguish a first position deed of trust. Defendant argues [*5] that a properly

conducted foreclosure sale pursuant to NRS chapter 116 does not extinguish a first position deed of trust. The

court agrees with defendant.

"In Nevada, HOAs have immediate liens against real property when HOA assessments or other costs against a

unit become delinquent." Bayview Loan Servicing, LLC v. Alessi & Koenig, LLC, no. 2:13-cv-00164-RCJ, 2013

U.S. Dist. LEXIS 80502, 2013WL 2460452, at *3 (D. Nev. June 6, 2013) (citingNRS 116.3116(1)). Under the NRS

chapter 116 statutory scheme, an HOA lien is prior to all other liens and encumbrances on a unit except " a first

security interest on the unit recorded before the date on which the assessment sought to be enforcement became

delinquent. . . ." NRS 116.3116(2)(b).

"Also relevant is NRS 116.3116(2)(c), which carves out a limited exception to NRS 116.3116(2)(b)." Weeping

Hollow Ave. Trust v. Spencer, no. 2:13-cv-00544-JCM-VCF, 2013 U.S. Dist. LEXIS 74065, 2013 WL 2296313, at
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*5 (D. Nev. May 24, 2013). Subsection (2)(c) states in relevant part that an HOA lien "is also prior to all security

interests described in paragraph (b) to the extent of any charges incurred by the association on a unit pursuant to

NRS 116.310312 and to the extent of assessments for common expenses based on [*6] the periodic budget

adopted by the association pursuant to NRS 116.3115 which would have become due in the absence of

acceleration during the 9 months immediately preceding institution of an action to enforce the lien . . . ." NRS

116.3116(2)(c).

NRS 116.3116(2)(c) creates a super priority lien "to the extent of" charges incurred by the HOA pursuant to NRS

116.310312 (the cost of removal or abatement of a public nuisance related to the unit at issue), NRS 116.3115

(assessments for common expenses), or, for nine months of regular HOA dues immediately proceeding a

foreclosure or trustee sale. The words "to the extent of" are words of limitation and limit the amount of the HOA lien

that is given "super priority" status over a first security interest. The only part of the HOA lien that is a super priority

lien is the part expressly provided for in NRS 116.3116(2)(c), which are charges and/or fees pursuant to NRS

116.310312, NRS 116.3115, and nine months of regular HOA dues that became due "immediately preceding

institution of an action to enforce the lien." No other part of an HOA lien is prior to or given super priority status

above a first security interest.

The super priority lien affords [*7] anHOAsignificant protections. First, the HOAmay foreclose on the property with

delinquent assessments (either through a non-judicial or judicial action) to recover its lien, and the limited super

priority lien is superior to the first position deed of trust. If an HOA forecloses on the property, then the purchaser

takes the property subject to the prior security interest. See Weeping Hollow, 2013 U.S. Dist. LEXIS 74065, 2013

WL 2296313; First 100, LLC v. Wells Fargo Bank, N.A., no. 13-cv-431-JCM-PAL, 2013 U.S. Dist. LEXIS 97029,

2013 WL 3678111 (D. Nev. July 11, 2013). The HOA foreclosure does not extinguish the prior deed of trust even

if part of the HOA lien qualifies as a limited super priority lien under subsection (2)(c). Id.

Second, the HOAmay wait until the bank (or other holder of the note and deed of trust) forecloses on the property.

In such a case, the first cut of the proceeds from the sale must be paid to satisfy the super priority amount of the

HOA lien and the remainder of the proceeds are dedicated to satisfying the first position deed of trust (and

thereafter and junior liens in accordance with payment priorities).

Either option affords the HOA protections to recover a portion of its assessments. However, if the HOA pursues

[*8] the first course of action and conducts a foreclosure pursuant to NRS chapter 116, the HOA foreclosure does

not extinguish the first position deed of trust. The purchaser at the HOA foreclosure takes the property subject to

the first security interest.

IV. Absurd Results

Every federal court in this district to decide this issue has held that an HOA's super priority lien does not extinguish

a first position deed of trust. See Diakonos Holdings, LLC v. Countrywide Home Loans, Inc., no. 2:12-cv-00949-

KJD-RJJ, 2013 U.S. Dist. LEXIS 18718, 2013 WL 531092 (D. Nev. Feb. 11, 2013); Bayview Loan Servicing, LLC

v. Alessi & Koenig, LLC, no. 2:13-cv-00164-RCJ, 2013 U.S. Dist. LEXIS 80502, 2013 WL 2460452 (D. Nev. June

6, 2013);Weeping HollowAve. Trust v. Spencer, no. 2:13-cv-00544-JCM-VCF, 2013U.S. Dist. LEXIS 74065, 2013

WL 2296313 (D. Nev. May 24, 2013); Kal-Mor-USA, LLC v. Bank of America, N.A., no. 2:13-cv-0680-LDG-VCF,

2013 U.S. Dist. LEXIS 98375, 2013WL 3729849; see also Centeno v. Mortgage Electronic Registration Systems,

Inc., no. 2:11-cv-02105-GMN-RJJ, 2012 U.S. Dist. LEXIS 121932, 2013 WL 3730528 (D. Nev. Aug. 28, 2012)

(relying on, and justifiably so, the importance of the chronological order of recordation dates in a bank's deed of

trust and an HOA's assessment); but see SFR Investments Pool 1, LLC v. Wells Fargo Bank, N.A. et al, no.

2:13-cv-01153-APG-PAL [*9] (granting injunctive relief in favor of the HOA).

This court is aware that some state courts have interpreted theNRS 116.3116 in a way that permits the HOAsuper

priority lien to extinguish the bank's prior deed of trust, even though most state courts have agreed with the

interpretation of the federal courts. This court is also aware that the Nevada Supreme Court has granted
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injunctions that enjoin a bank from foreclosing or conducting a trustee sale if an HOA has foreclosed on its super

priority lien under the statute.

"Generally, when a statute's language is plain and its meaning clear, the courts will apply that plain language."

Leven v. Frey, 123 Nev. 399, 403, 168 P.3d 712, 715 (Nev. 2007). The plain and clear meaning of the statute is that

it affords an HOA a super priority lien of nine months of delinquent assessments, but nothing more than that. The

plain language of the statute does not permit an HOA foreclosure of its super priority lien to extinguish a prior

recorded deed of trust.

However, even if the statute were ambiguous, there is still only one acceptable interpretation of the statute. "[A]

statute's language should not be read to produce [*10] absurd or unreasonable results." Leven, 168 P.3d at 716;

Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575, 102 S. Ct. 3245, 73 L. Ed. 2d 973 (1982) ("It is true that

interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations

consistent with the legislative purpose are available."); U.S. v. Casasola, 670 F.3d 1023, 1029 (9th Cir. 20112)

("Our law, however, recognizes the principle that courts do not construe statutes in a manner that would lead to

absurd results."). To construe NRS 116.3116 to permit an HOA foreclosure to extinguish a first position deed of

trust would be an absurd result for at least the following four reasons.

First, from a practical standpoint, to permit an HOA delinquent assessment, which normally arises years after the

recordation of the deed of trust, and the amount of the HOA delinquent assessment will almost always be a small

fraction of the amount outstanding under the note and deed of trust, would be completely absurd. 1 Further,

"Nevada is a race notice state."Buhecker v. R.B. Peterson &SonsConstr. Co., 112 Nev. 1498, 1500, 929 P.2d 937,

939 (Nev. 1996) (citingNRS 111.320; 111.325)). Permitting an HOAsuper priority lien to [*11]wipe out a prior deed

of trust contravenes the principles and purpose of a race-notice jurisdiction. The court finds that it would be unjust

and absurd to permit an HOA super priority lien to extinguish a first position deed of trust, and potentially violate

due process. 2

The court [*12] finds it instructive to demonstrate how the absurdity that would result in this case from a contrary

interpretation of the statute. In this case, the delinquent assessments comprising the HOA lien totaled $3,190.47.

The court will assume that the entire $3,197.47 qualifies as the super priority lien under NRS 116.3116(2)(c),

though it is not clear the entire $3,197.47 would even qualify as super priority under the statute. The deed of trust

is for $305,992. The HOA lien is worth approximately one-one hundredth (1/100) of the value of the deed of trust.

Additionally, the deed of trust was recorded on or about May 31, 2006. The HOA recorded its lien on or about

January 4, 2012, which is about five and one half years after the recordation of the deed of trust. To permit an HOA

lien recorded five and one half years later and worth one-one hundredth of the value of the first security interest to

completely extinguish the first security interest would be an absurd result.

Second, courts that have held in favor of the HOAs on this issue have reasoned that permitting an HOA super

priority lien to extinguish a prior recorded deed of trust would incentivize the banks to foreclose at a faster pace.

[*13] This logic misunderstands greater points, but, more importantly, encourages a first option by the

bank—foreclosure or trustee sale by the bank—which should not be the first option. 3

A bank like this defendant has made thousands of loans, potentially tens of thousands, in this district to allow

Nevada residents to purchase homes. A bank like this defendant has easily made tens of thousands of loans

1 This is true even though, in the wake of the subprime lending induced mortgage crises, banks are not sympathetic

defendants. However, it is also true that, at least in this district, HOAs are not sympathetic defendants either. See, e.g., USA

v. Alcantar et al, 2:12-cr-00113-JCM-VCF; USA v. Priola, 2:13-cr-00016-APG-VCF.

2 In a hearing on a temporary restraining order on this exact issue in a different case, see First 100, LLC v. Wells Fargo Bank,

2:13-cv-431-JCM, (doc. # 24), counsel for the HOA argued that an HOA might have a cause of action for unjust enrichment

against the bank if the court declined to grant the injunction in favor of the HOA to enjoin the bank's trustee sale. The easy

answer is no. The tougher answer is if a bank with a prior deed of trust would have a cause of action for unjust enrichment

against an HOA if the HOA foreclosure under NRS 116.3116 extinguished the bank's prior deed of trust.

3 This is especially true in Nevada, which experiences one of the highest percentage rates of foreclosures in the country.
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across the country to home purchasers. Meanwhile, an HOA's scope is limited to a single neighborhood or two.As

a practical manner, it is much easier for an HOA to be the first entity to act at the first sign of distress by a

homeowner. An HOA is monitoring, at most, a few dozen properties. A bank must monitor tens of thousands of

properties, so it is more difficult for a bank to be quicker to foreclose than an HOA.

Additionally, courts should not incentivize banks to foreclose on property at the first sign of distress. Banks should

be encouraged to work with homeowners so that the bank may recoup as much of its loan as possible and the

homeowner can remain in the home. [*14] Banks should also be encouraged to participate in a program like the

State of Nevada Foreclosure Mediation Program (FMP) in good faith. Banks have considerations that an HOA

does not have when considering foreclosure, such as: if the property value on the market is fluctuating; the

homeowner's long term ability to pay back the loan; and, whether the bank should allocate resources first to

foreclosing on property owners with no chance at paying back their mortgage versus working with home owners

that may merely be struggling to pay back their mortgages. An HOAhas none of these considerations and merely

wants to collect its statutorily entitled fees in the easiest manner possible.

Third, it would be absurd to elevate an HOA super priority lien over other entities that collect from a homeowner

because the HOAtakes the smallest amount of risk among the creditors and provides the least (both in volume and

in importance) amount of services to the homeowner. A homeowner must pay primarily three fees associated with

the purchase of a home. First, the homeowner must pay his or her mortgage. The lender bank should get the first

cut and the first to be paid back because the lender (1) finances [*15] the entire, or a significant amount of, the

purchase of the property, and (2) takes the greatest amount of risk in lending to the homeowner. Second, a

homeowner must pay taxes on the property. These taxes contribute to state and local services that are greatly

beneficial to a homeowner (such as public schools, roads, police, and firefighters). Third, the homeownermust pay

fees and assessments if they live within the jurisdiction of an HOA. However, the HOA does not take any risk

associated with the purchase of the property and does not advance a significant amount of money to the

homeowner. The services provided by anHOAare luxuries, not necessities.And, in any event,many neighborhoods

function fine without the services of an HOA. The HOA, in exchange for a small amount of services, levies a

surcharge on the homeowner based on little more than the street on which the homeowner lives. It would be

absurd to elevate the entire HOA lien over a bank considering the comparatively small amount of risk taken by the

HOA to finance the purchase of the property, the small amount of services provided by an HOA compared to the

other entities seeking to collect from a homeowner, and the small [*16] amount (if any) capital advanced by the

HOA to the homeowner.

Fourth, it would be absurd to permit an HOA foreclosure to extinguish a bank's deed of trust because it would risk

plunging the local economy back towards a recession. Banks will not lend money to buy houses when their deed

of trust could be eliminated by HOA charges.

Mortgage lenders would become extremely reluctant to originate loans for properties in this state that are part of

an HOA since the lender would face the threat of having its deed of trust extinguished by a subsequent HOA lien.

This would negatively affect a potential homeowner's ability to buy in an HOA neighborhood because the risk

would be too great for the lender. Lenders would become, and understandably so, hesitant and cautious about

lending to the purchaser of a property in an HOA neighborhood in this state. The construction of NRS 116.3116

which extinguishes the prior deed of trust would restrict a potential homeowner's options. If the buyer could not pay

for the majority of the property with the buyer's own money, then the buyer would likely be forced to purchase a

home in a non-HOA neighborhood. 4

4 Along this same vein, it is arguably better for the [*17] HOA if its super priority lien does not extinguish the first security

interest. It would likely become very difficult to sell a home in anHOAneighborhood to any purchaser other than an all (or almost

all) cash buyer. Lenders would likely decline to make loans to purchase a home in an HOA neighborhood. If HOAs get the

construction of the statute that they seek, it could lead to a number of indefinite "for sale" signs in their neighborhoods. Of

course, it is possible that all cash buyers would buy the HOAproperties. However, the vast majority of the time, all cash buyers

are buying the property for investment purposes and would rent out the home. HOAs seek homeowners, not renters that are
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Accordingly,

IT IS HEREBYORDERED,ADJUDGED,ANDDECREED that defendants' motion to dismiss (doc. # 2) be, and the

same hereby, is GRANTED. The clerk of the court shall enter judgment and close the case.

DATED August 9, 2013.

/s/ James C. Mahan

UNITED STATES DISTRICT JUDGE

either indifferent or unaware of the HOA. It is in the HOAs best interest if the super priority lien does not extinguish the first

position deed of trust.
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

KAL-MOR-USA, LLC, a Nevada limited
liability company

Plaintiff,

v.

BANK OF AMERICA, N.A., a National
Association; RECONTRUST COMPANY,
N.A., a National Association; THE BANK OF
NEW YORK MELLON FKA THE BANK OF
NEW YORK, AS SUCCESSOR TRUSTEE
TO JPMORGAN CHASE BANK, N.A., AS
TRUSTEE ON BEHALF OF THE
CERTIFICATE HOLDERS OF THE CWHEQ
INC., CWHEQ REVOLVING HOME EQUITY
LOAN TRUST, SERIES 2005-F, a Remic
Trust; DOES I through X; and ROE
CORPORATIONS I through X, inclusive,

Defendants. 

Case No. 2:13-cv-0680-LDG-VCF

       ORDER

Presently before the court is Defendants Bank of America N.A. and Recontrust Company, N.A.’s

(Bank of America) Motion to Dismiss Amended Complaint. (Doc. #4). Plaintiff Kal-Mor-USA, LLC

filed a response in opposition (Doc. #6), and Bank of America filed a reply (Doc. #10).

I. Background

In 2005, George Gilbert obtained a mortgage loan to purchase property located at 3047 Casey

Drive, Unit 103, Las Vegas, Nevada. The loan was secured by a first deed of trust which was properly

Case 2:13-cv-00680-LDG-VCF   Document 14   Filed 07/08/13   Page 1 of 5
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recorded August 23, 2005. As a result of Gilbert’s failure to pay homeowner’s association fees,

Canyon Willow Owners Association recorded a lien for delinquent assessments in January 2012.

Canyon Willow later foreclosed on the property and First 100, LLC, purchased the property at the

foreclosure auction on February 2, 2013. First 100 then sold the property to Kal-Mor one month later.

The deed of sale was recorded on March 4, 2013. 

On February 26, 2013, First 100 commenced this lawsuit against the holder of the first deed

of trust and any other junior lien holders. The complaint seeks quiet title, declaratory relief, and to

enjoin any party from foreclosing on the property during the duration of this lawsuit. Bank of America

removed the action to federal court on April 22, 2013.

II. Motion to Dismiss

Defendants’ motion to dismiss, brought pursuant to Rule 12(b)(6), challenges whether the

plaintiffs’ complaint states “a claim upon which relief can be granted.” See Fed. R. Civ. P. 12(b)(6).

In ruling upon this motion, the court is governed by the relaxed requirement of Rule 8(a)(2) that the

complaint need contain only “a short and plain statement of the claim showing that the pleader is

entitled to relief.” As summarized by the Supreme Court, a plaintiff must allege “only enough facts

to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570

(2007). Nevertheless, while a complaint “does not need detailed factual allegations, a plaintiff’s

obligation to provide the ‘grounds’of his ‘entitle[ment] to relief’ requires more than labels and

conclusions, and a formulaic recitation of the elements of a cause of action will not do.” Id. (citations

omitted). In deciding whether the factual allegations state a claim, the court accepts those allegations

as true, as “Rule 12(b)(6) does not countenance . . . dismissals based on a judge’s disbelief of a

complaint’s factual allegations.” Neitzke v. Williams, 490 U.S. 319, 327 (1989). Further, the court

“construe[s] the pleadings in the light most favorable to the nonmoving party.” Outdoor Media Grp.,

Inc. v. City of Beaumont, 506 F.3d 895, 900 (9th Cir. 2007).

2
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Kal-Mor argues that it purchased the property free from all encumbrances and seeks to quiet

title. Kal-Mor argues that Canyon Willow’s foreclosure pursuant to NRS 116.3116 extinguished Bank

of America’s interest through its first position deed of trust. Bank of America argues that an HOA

foreclosure pursuant to NRS 116.3116 does not extinguish a first position deed of trust. The court

agrees with Bank of America.

NRS 116.3116(2) states in relevant part:

A lien under this subsection is prior to all other liens and encumbrances on a unit

except:

. . .

(b) a first security interest on the unit recorded before the date on which the assessment

sought to be enforced became delinquent, or, in a cooperative, the first security interest
encumbering only the unit’s owner’s interest and perfected before the date on which the
assessment sought to be enforced became delinquent . . . .

The clear language of this statute states that an HOA’s lien is prior to all other liens and

encumbrances secured by the property except a first security interest on the property recorded before

the date on which the assessment became delinquent. In this case, Bank of America properly recorded

its deed of trust on August 23, 2005. Canyon Willow recorded its lien for delinquent assessments in

January 2012. Bank of America’s first position deed of trust was recorded nearly seven years prior to

Canyon Willow’s HOA lien.

Additionally, Kal-Mor is required to (1) produce a copy of the assessment lien upon which the

foreclosure was based, and (2) allege that the assessment lien chronologically precedes the deed of

trust. Centana v. Mortg. Elec. Registration Sys., Case No. 2:11-cv-2105-GMN-RJJ, 2012 WL

3730528 at *3 (D. Nev. Aug. 28, 2012). In this case, the amended complaint does not allege that the

assessment lien chronologically predates the deed of trust. The deed of trust was recorded almost

seven years prior to the assessment lien. 

3
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Also relevant is NRS 166.3116(2)(c), which delineates a limited exception to NRS

116.3116(2)(b). NRS 166.3116(2)(c) states that an HOA’s unpaid charges and assessments incurred

during the nine months prior to the foreclosure of a first position mortgage continue to encumber the

property in question after the foreclosure of the first position deed of trust. This nine-month period

of unpaid charges is known as a “super priority lien.” However, the super priority lien does not

extinguish the first position deed of trust. 

NRS 116.3116(2)(c) states:

Liens for real estate taxes and other governmental assessments or charges against the
unit or cooperative. The lien is also prior to all security interests described in paragraph
(b) to the extent of any charges incurred by the association on a unit pursuant to NRS
116.310312  and to the extent of the assessments for common expenses based on the
periodic budget adopted by the association pursuant to NRS 116.3115which would
have become due in the absence of acceleration during the 9 months immediately
preceding institution of an action to enforce the lien, unless federal regulations
adopted by the Federal Home Loan Mortgage Corporation or the Federal National
Mortgage Association require a shorter period of priority for the lien. If federal
regulations adopted by the Federal Home Loan Mortgage Corporation or the
Federal National Mortgage Association require a shorter period of priority for the
lien, the period during which the lien is prior to all security interests described in
paragraph (b) must be determined in accordance with those federal regulations,
except that notwithstanding the provisions of the federal regulations, the period
of priority for the lien must not be less than the 6 months immediately preceding
institution of an action to enforce the lien. This subsection does not affect the
priority of mechanics’ or materialmen’s liens, or the priority of liens for other
assessments made by the association.

Several courts of this district have recently interpreted this subsection. “NRS

116.3116(2)(c) creates a limited super priority lien for 9 months of HOA assessments leading up

to the foreclosure of the first mortgage, but it does not eliminate the first security interest.”

Diakonos Holdings, LLC v. Countrywide Home Loans, Inc., Case No. 2:12-cv-00949-KJD-RJJ,

2013 WL 531092 at *3 (D. Nev. Feb. 11, 2013). “[T]he HOA may initiate a nonjudicial

foreclosure to recover delinquent assessments and the purchaser at the sale takes the property

subject to the security interest.” Id. “The plain language of NRS 116.3116(2)(c) provides an

HOA with two options: (1) the HOA may initiate a non-judicial foreclosure to recover the

4
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delinquent assessments and the purchaser at the sale takes the property subject to the security

interest; or (2) initiate a judicial action to pursue the assessments.” Weeping Hollow Avenue

Trust v. Ashley B. Spencer, Case No. 2:13-cv-0544-JCM-VCF (D. Nev. May 24, 2013).

In this case, Canyon Willow’s foreclosure did not extinguish Bank of America’s security

interest in the first position deed of trust. Therefore, Kal-Mor’s claims for quiet title and

declaratory relief fail as a matter of law.

Accordingly,

IT IS HEREBY ORDERED that Bank of America’s motion to dismiss (Doc. #4) is

GRANTED.

DATED this ____ day of July, 2013.

________________________
Lloyd D. George
United States District Judge

5
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REGISTER OF ACTIONS
CASE NO. A-12-667931-C

Jason French, Plaintiff(s) vs. Sweetwater Homeowners
Association Inc, Defendant(s)

§
§
§
§
§
§
§

Case Type: Title to Property
Subtype: Foreclosure

Date Filed: 09/05/2012
Location: Department 3

Cross-Reference Case
Number:

A667931

Supreme Court No.: 63313

PARTY INFORMATION

Lead Attorneys
Counter
Claimant

SFR Investments Pool I LLC Howard C. Kim
Retained

702-485-3300(W)

Counter
Defendant

French, Jason Pro Se

Defendant SFR Investments Pool I LLC Howard C. Kim
Retained

702-485-3300(W)

Defendant Sweetwater Homeowners Association
Inc

Richard J. Vilkin
Retained

702-476-3211(W)

Plaintiff French, Jason Pro Se

EVENTS & ORDERS OF THE COURT

03/13/2013 Motion to Dismiss  (9:00 AM) (Judicial Officer Herndon, Douglas W.)
Defendant Bank of America N.A.'s Motion to Dismiss Complaint and Cross-Claim

Minutes
02/27/2013 9:00 AM

03/13/2013 9:00 AM
- Brett Ryan, Esq. present on behalf of Bank of America, NA.

Diana Cline, Esq. and Kim Howard, Esq. present on behalf of
SFR Investments Pool I LLC. Court stated that previous rulings
granting motions on this issue were made by Judge Weise and
Judge Dawson, and Court agrees with those rulings.
Additionally, Court stated it granted a motion on this issue last
week. Argument by Mr. Ryan and Ms. Cline. Court stated that
under 116 and the way the word action is used, Court believes
it is a Court action. Further argument by Ms. Cline. COURT
ORDERED, Defendant Bank Of America's Motion to Dismiss
Complaint is GRANTED and Certification is GRANTED.
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Further, COURT ORDERED, Calendar Call and Jury Trial are
VACATED.

Return to Register of Actions
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• J1 1 • ' ~ r\; .'\ · 
ORD ::-·. 
JOHN E. LEACH, ESQ. 
Nevada Bar No. 1225 
TRACY A. GALLEGOS, ESQ. 
Nevada Bar No. 9023 
SANTORO, DRIGGS, WALCH, 
KEARNEY, JOHNSON & THOMPSON 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 
Telephone: 702/791-0308 
Facsimile: 702/791-1912 

Attorneys for Spring Mountain Ranch Master Association 

• 

DISTRICT COURT 

CLARK COUNTY, NEVADA 

f\tEO 
UEC tL B 33 ~~ 'U\l 

KORBEL FAMILY TRUST Case No.: 06-A-523959-C 

Plaintiff, 

v. 

SPRING MOUNTAIN RANCH MASTER 
ASSOCIATION; BAY CAPITAL CORP., 

Defendants. 

Dept. No.: V 

ORDER 

Hearing Date: November 20, 2006 
Time: 9:00 A.M. 

ORDER 

The above-referenced matter having come before this Court, the Plaintiff being 

represented by Marty G. Baker, Esq. of The Cooper Castle Law Firm, and Defendant Spring 

Mountain Ranch Master Association (the "Association") being represented by 

John E. Leach, Esq. of the law firm of Santoro, Driggs, Walch, Kearney, Johnson & Thompson, 

each party having briefed the issues, good cause appearing therefore and thereby no just reason 

for delay; 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to Nevada 

Revised Statutes 116.3116(2), a portion of the Association's assessment lien has priority over the 

first deed of trust. This portion of the Association's assessment lien comprises the super-priority 

portion of the lien. The Association's assessment lien, with the exception of the super-priority 

portion of the lien, is extinguished by a foreclosure of the first deed of trust. 

02638-08/127734-2 6/27/2016 1:34:05 PMCTADD0188
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• • 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the amount of the 

Association's super-priority claim shall include the following amounts: 

(a) Six (6) months of the assessments for common expenses; 

(b) Six (6) months of late fees imposed for non-payment of the assessments 

for common expenses; 

(c) Interest on the principal amount of six (6) months of the unpaid 

assessments for common expenses, as set forth in the Association's 

governing documents; 

(d) The Association's costs of collection, which may include legal fees and 

costs, that accrue prior to the date of foreclosure of the first deed of trust; 

and 

(e) The transfer fee for conveyance and change of ownership of the property 

foreclosed pursuant to the first deed of trust. 

IT IS FURTHER ORDERED, ADJUGED AND DECREED that the Defendant 

Association's assessment lien has priority over the second deed of trust and any claims 

originating from the second deed of trust. See NRS 116.3116(2). 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Association's 

super-priority claim, in the case at hand, to be paid by the Plaintiff to the Defendant Association 

is $1 ,963.00. 

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the remaining balance 

of the Association's claim is $5,565.07, and that said claim has priority over all other claimants 

in this action. 
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• • 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the Clerk of the Court 

shall issue a check payable to the Spring Mountain Ranch Master Association, in the amount of 

$5,565.07, which payment shall be issued from the funds previously deposited with the Court on 

October 4, 2006, by Miles, Bauer, Bergstrom & Winters, LLP, on behalf of the Intervenor, 

Reconstrust Company, N.A. 

Dated this rjJ 

Submitted by: 

SANTORO, DRIGGS, WALCH, 

KEARNEYi~~OMPSON 

~EACH, ESQ. 
Nevada Bar No. 1225 
TRACY A. GALLEGOS, ESQ. 
Nevada Bar No. 9023 
400 South Fourth Street, Third Floor 
Las Vegas, Nevada 89101 

Attorneys for Defendant Spring Mountain Ranch Master Association 

Approved as to Form and Content: 

THE COOPER CASTLE LAW FIRM 

Aoilii:2J:E'4. "C 
Marty G. Baker, Esq. 
820 S. Valley View Blvd. 
Las Vegas, NV 89107 

Attorneys for Korbel Family Trust 
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REGISTER OF ACTIONS
CASE NO. A-13-674958-C

SFR Investments Pool 1 LLC, Plaintiff(s) vs. First Horizon Home
Loans, Defendant(s)

§
§
§
§
§
§
§

Case Type: Title to Property
Subtype: Quiet Title

Date Filed: 01/14/2013
Location: Department 10

Cross-Reference Case
Number:

A674958

Supreme Court No.: 63451

PARTY INFORMATION

Lead Attorneys
Defendant First Horizon Home Loans Edward T Chang

Retained
702-471-7000(W)

Defendant O'Shea, Donald J

Plaintiff SFR Investments Pool 1 LLC Howard C. Kim
Retained

702-485-3300(W)

EVENTS & ORDERS OF THE COURT

04/02/2013 Motion for Preliminary Injunction  (9:30 AM) (Judicial Officer Walsh, Jessie)
04/02/2013, 04/09/2013
Plaintiff's Ex Parte Temporary Restraining Order: Order Enjoining Foreclosure and Order Setting Hearing on Motion for
Preliminary Injunction

Minutes
04/02/2013 9:30 AM

- Upon Court's inquiry, Ms. Cline advised she filed the Reply
yesterday. Copies provided to counsel and the court. Mr.
Chang requested time to read the Reply. COURT ORDERED,
matter CONTINUED. 4/09/13 9:30 AM Plaintiff's Ex Parte
Temporary Restraining Order: Order Enjoining Foreclosure and
Order Setting Hearing on Motion for Preliminary Injunction

04/09/2013 9:30 AM
- Following arguments by counsel, Court Stated its Findings and

ORDERED, motion DENIED. FURTHER ORDERED, Plaintiff's
oral request for Stay, DENIED. Mr. Chang to prepare the order.

Parties Present
Return to Register of Actions
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PARTY INFORMATION

Lead Attorneys
Counter
Claimant

BAC Home Loan Servicing
LP Formerly Known As  Countrywide
Home Loan Servicing LP

Ariel E. Stern
Retained

702-634-5000(W)

Counter
Defendant

Saticoy Bay LLC Series 3797
Monument St

Michael F Bohn
Retained

702-642-3113(W)

Defendant BAC Home Loan Servicing
LP Formerly Known As  Countrywide
Home Loan Servicing LP

Ariel E. Stern
Retained

702-634-5000(W)

Plaintiff Oliver Sage Drive Trust Michael F Bohn
Retained

702-642-3113(W)

Plaintiff Saticoy Bay LLC Series 3797
Monument St

Michael F Bohn
Retained

702-642-3113(W)

EVENTS & ORDERS OF THE COURT

02/21/2013 Preliminary Injunction Hearing  (9:00 AM) (Judicial Officer Denton, Mark R.)

Minutes
02/21/2013 9:00 AM

- Argument by Counsel on PLAINTIFF'S MOTION FOR
PRELIMINARY INJUNCTION. Mr. Bohn argued Plaintiff
purchased a property at a homeowner association's
foreclosure sale for $1200 and was requesting the preliminary
injunction to prevent Bank of America, as lender on the Deed
of Trust, to foreclose. Argument as to statutory interpretation of
the super-priority lien over the first secured deed of trust;
remedies available to lenders to preserve their rights, and
whether the new purchaser extinguishes the Banks lien
automatically. Upon Court's inquiry into the status of the parties
following foreclosure sales by both the HOA and the Bank, Mr.
Vigil advised a buyer of the HOA foreclosure purchases a
possessory right subject to the first lien and that does not give
the buyer a lien right. Upon Court's further inquiry, Mr. Bohn
stated there are no genuine facts as to status of the parties left
in the case. Following discussion, COURT STATED ITS
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FINDINGS that it agreed with defendant's position but wanted
to rule in such a way that allowed plaintiff to file an immediate
appeal. COURT ORDERED preliminary injunction DENIED;
TRO extended for THIRTY (30) DAYS AFTER notice of entry
of this Court's Order and previous bond STANDS. Mr. Vigil to
prepare proposed Order with appropriate findings of facts; Mr.
Bohn to approve as to form and content.

Parties Present
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RULE 26.1 DISCLOSURE 

Respondent, Christiana Trust, a Division of Wilmington Savings Fund 

Society, FSB, not in its individual capacity but as Trustee of ARLP Trust 3 

certifies that there are no other known interested parties other than those disclosed 

in this disclosure. No publicly-held company owns 10% or more of Christiana 

Trust's stock. 

DATED this 27th day ofJune, 2016. 

Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Avenue, Suite 200 
Las Vegas, Nevada 89117 
Attorneys for Respondent, Christiana 
Trust, a Division of Wilmington 
Savings Fund Society, FSB, not in its 
individual capacity but as Trustee of 
ARLP Trust 3 
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JURISDICTIONAL STATEMENT 

This Court has jurisdiction to hear this certified question pursuant to NRAP 

5 because the United States District Court for the District of Nevada certified a 

question to the Nevada Supreme Court concerning an issue of Nevada law. NRAP 

5(a) provides that: 

The Supreme Court may answer questions of law certified to it by...a 
United States District Court … when requested by the certifying 
court, if there are involved in any proceeding before those courts 
questions of law of this state which may be determinative of the cause 
then pending in the certifying court and as to which it appears to the 
certifying court there is no controlling precedent in the decisions of 
the Supreme Court of this state. 

The Order Accepting Certified Question, Directing Briefing and Direction 

Submission of Filing Fee, was entered on April 8, 2016, and directed that the K&P 

file and serve its opening brief within 30 days thereafter. The Order also directed 

that Christiana Trust, A Division Of Wilmington Savings Fund Society, FSB, Not 

In Its Individual Capacity But As Trustee Of Arlap Trust 3 (“Christiana”) file and 

serve its Answering Brief 30 days from the date the opening brief is filed and 

served. K&P filed the opening brief on April 26, 2016. The parties stipulated, with 

court approval, to extend the due date for the Answering Brief to June 27, 2016. 

Therefore, Christiana has timely filed this Brief. 
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I. STATEMENT OF CERTIFIED QUESTION 

The following question was certified to this Court: 

Does the rule of SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 

408 (Nev. 2014) that foreclosures under NRS 116.3116 extinguish first security 

interests apply retroactively to foreclosures occurring prior to the date of that 

decision? 
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II. STATEMENT OF THE CASE 

This certified question comes to the Court following a dismissal of a quiet 

title claim filed by Appellant K& P Homes, A Series LLC of DEK Holdings, LLC 

(“K&P” or “Appellant”). K&P contends the first Deed of Trust held by 

Respondent Christiana Trust (“Christiana”) was extinguished by a May 31, 2013 

homeowners association (“HOA”) non-judicial foreclosure sale (“HOA Sale”), 

leaving K&P with title free and clear, under its view of the Nevada Supreme Court 

ruling in SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 

2014) (“SFR”). SFR interpreted NRS 116.3116 (2011) (“the Statute”)1 to mean 

that a HOA could non-judicially foreclose its assessment liens and, if there was a 

super-priority portion of the lien remaining unsatisfied, a properly conducted 

foreclosure could extinguish a first deed of trust. Judge Jones of the U.S. District 

Court for Nevada dismissed K&P’s counterclaim2 because Christiana’s Deed of 

Trust could not have been extinguished, in part because SFR should not be applied 

retroactively, pursuant to Chevron Oil v. Huson, 404 U.S. 97 (1971) (“Chevron”). 

He ruled the Chevron factors precluded retroactive application of SFR because it 

announced a new principle of law that was not clearly foreshadowed, overruled 
                                         
1 The versions of NRS 116.3116 for 1991, 1993, 2009, 2011, 2013 and 2015 
attached in the Addendum as ADD:53(a)-(f). 
2 Christina Trust v. K&P Homes, 2015 WL 6962860 (D. Nev. Nov. 9, 2015). 
(3:WFZ0537-0548) (Note: actually, the correct case name is “Christiana Trust v. 
K&P Homes.”) 
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past precedent upon which litigants relied, did not further the purpose of the 

Statute, was inherently unfair considering the industry practice to the contrary 

amongst all parties involved, and has produced substantial inequitable results. 

III. STATEMENT OF RELEVANT FACTS 

On or about July 25, 2007, Rita Wiegand (“Wiegand”) purchased the real 

property located at 7461 Glimmering Sun Avenue Las Vegas, Nevada 

(“Property”). I:WFZ0017-0022. The Deed of Trust executed by Wiegand secured a 

loan in the amount of $284,200.00. I:WFZ0024-0042. Ultimately, on January 30, 

2014, an Assignment was recorded identifying Christiana as the beneficiary under 

the Deed of Trust. I:WFZ0044. 

On July 31, 2012, a Notice of Delinquent Assessment Lien was recorded 

against the Property by Nevada Association Services, Inc. (“NAS”), as agent for 

Tuscalante Homeowners Association (“Tuscalante”). I:WFZ0046. On January 30, 

2013, a Notice of Default and Election to Sell under Homeowners Association 

Lien was recorded. I:WFZ0048-0049. On May 7, 2013, a Notice of Foreclosure 

Sale was recorded. I:WFZ0051-0052. The HOA Sale apparently occurred on May 

31, 2013, whereby K&P purchased its interest in the Property for $40,000.00. On 

June 4, 2013, a Foreclosure Deed was recorded by which K&P claims its interest. 

I:WFZ0054-0056. 

The Property, and any HOA lien thereon, is subject to Tuscalante’s 
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Declaration of Covenants, Conditions, and Restrictions (“Tuscalante CC&Rs”), 

recorded on January 9, 2007. I:WFZ0058-0136. Section 4.10 of the Tuscalante 

CC&Rs expressly provides that first deeds of trust maintain priority over an HOA 

Assessment Lien: “the lien of the assessments provided for herein shall be 

subordinate to the lien of any previously recorded first Mortgage upon one or 

more Lots.” I:WFZ0094 (emphasis added).3 

On August 12, 2015, Christiana filed a quiet title action against K&P. 

I:WFZ0001-0137. On September 10, 2015, K&P filed an answer and counterclaim 

against Christiana and third party claim against Wiegand. I:WFZ0138-0152. 

Christiana moved to dismiss K&P’s Counterclaim. I:WFZ0153-0180. K&P filed a 

Response to the Motion to Dismiss and a Countermotion for Summary Judgment. 

III:WFZ 430-0536 and II:WFZ0323-0429. 

On November 9, 2015, Judge Jones entered an Order granting Christiana’s 

Motion and denying K&P’s Countermotion, on the basis that SFR should not apply 

retroactively. III:WFZ0537-0548. Thereafter, K&P filed a Motion for 

Reconsideration Pursuant to F.R.C.P. 60(b) (IV:WFZ0549-0698), which Judge 

Jones denied on December 3, 2015. IV:WFZ0699-0702. On January 6, 2016, K&P 
                                         
3 Citations refer to Respondent’s Appendix and indicate the Volume in Roman 
numerals and Bates-stamped page number where the material may be found. 
Citations to documents of which this Court may take judicial notice, refer to 
Respondent’s Addendum by the exhibit number where it may be found—e.g., 
“ADD:1.” 
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filed a Motion to Certify Question of Law to the Supreme Court of Nevada, 

specifically regarding whether SFR applies retroactively. IV:WFZ0703-0713. 

Christiana opposed the motion4, but Judge Jones nonetheless certified the question 

to this Court.  

This HOA Sale and these court actions came against the backdrop of 

changes in NRS Chapter 107 by the Nevada Legislature in 2009, 2011, 2013 and 

2015, all of which impact, unrecognized by SFR, the ability of first security 

holders to foreclose.  The effects of these amendments are dramatically shown by 

the bar graph (ADD:51)5, created from data compiled from the Nevada Foreclosure 

Mediation Program (“FMP”) and Ombudsman.   

                                         
4 IV:WFZ0722-0749. 
5 See also the tables and article by Nick Timiraos, Foreclosure Squeeze Crimps Las 
Vegas Real-Estate Market, Wall Street Journal, July 9, 2013. (ADD:52) 
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This hard data directly challenges the assumptions made by the SFR Court.  

After SFR was issued, SB 306 went into effect on October 1, 2015, 

amending Chapter 116 by adding several provisions in response to SFR like a 

requirement that HOA foreclosure notices be mailed to the holder of a first deed of 

trust and a limited right of redemption. These amendments were needed because 

the real estate industry was not prepared for, and had not foreseen, the holdings of 

SFR. 

IV. SUMMARY OF THE ARGUMENT 

This Court should find that SFR does not apply retroactively to sales taking 

place prior to September 18, 2014, because it decided a new principle of law on an 

issue of first impression whose resolution was not clearly foreshadowed, overruled 
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past precedent upon which litigants relied, and interpreted the Statute in a manner 

that was contrary to both legislative intent and industry interpretation. The SFR 

Court, in issuing its decision, operated under certain assumptions regarding the 

Statute, which were contrary to the evidence presented in the federal court by 

Christiana. Specifically, it assumed:  

(1) That HOAs would provide super-priority lien payoff, or even a full 

lien payoff demand to a lienholder prior to the lender’s foreclosure6; 

(2) That HOAs would accept payment of the super lien prior the lender’s 

foreclosure and not proceed to sale7;  

(3) That the lion’s share of most HOA liens will be the unpaid dues, 

which have superpriority status8;  

(4) That lenders purposefully, en masse, delayed foreclosure of their 

liens, and should thus bear the brunt of the loss when an HOA goes to sale9; 

and  

(5) That lenders did not rely upon Mortgagee Protection Clauses 

contained in the CC&Rs, many of which were drafted after 1991.  

These assumptions are in fact unsupported, as shown by legislative history, 

                                         
6 334 P.3d at 413 and 418. 
7 334 P.3d at 414. 
8 334 P.3d at 413, n. 3. 
9 334 P.3d at 414. 
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admissions by HOAs and their agents in court documents, court orders, newspaper 

articles and other judicially noticeable sources. In the face of clear evidence of 

legislative intent, and how the players in the industry interpreted, relied upon and 

operated in relation to the Statute, this Court cannot let an interpretation made in 

the absence of such critical evidence apply retroactively to permit extinguishment 

for sales occurring before SFR. 

The recent foreclosure crisis, and subsequent legislation which caused the 

slowing of bank foreclosures, led to increased foreclosures by HOAs. This brought 

about an incredible opportunity for investors to purchase homes at HOA 

foreclosure sales and rent them for a profit until the bank foreclosed. The 

ambiguity of the Statute, and the steady stream of rental income, allowed these 

investors to delay or challenge the bank’s subsequent foreclosure on the chance 

that they could obtain a substantial windfall. In any case, no matter how long 

litigation took, the rental stream flowed. 

Prior to SFR, the idea that buyers at HOA foreclosure sales would obtain an 

interest superior to the holder of a first deed of trust was simply not anyone’s 

general practice and understanding. To the contrary, since the enactment of NRS 

116.3116, the super-priority lien under the Statute was always understood to be a 

payment priority, triggered by, and calculated in relation to, the foreclosure of a 



 

8 of 61 

first deed of trust which it could not extinguish.10 Buyers at HOA foreclosure 

sales purchased with the understanding that they merely had a quasi-property 

interest until the bank foreclosed.11 This was also the understanding of the Nevada 

Legislature, evident from testimony from legislators and industry leaders, and from 

the passed and proposed bills and amendments concerning HOA liens and their 

priority. And it was the understanding of most state district judges and all but two 

federal district judges, first security holders, lenders and servicers, and HOAs and 

their collection agents, foreclosure trustees and attorneys.  

SFR followed an appeal from a motion to dismiss. As such, there was a very 

thin record available for the Court’s consideration.  Nonetheless, as a result of this 

Court’s decision, a properly conducted judicial or non-judicial HOA foreclosure 

sale conducted from that day forward could extinguish a first deed of trust 

notwithstanding the fact that this was contrary to the common understanding and 

expectation. But SFR left unclear how it affected properties sold at HOA sales 

prior to the decision. The uncertainty this created also put pressure on title insurers, 

which had previously relied upon Mortgagee Protection Clauses (“MPCs”) in the 

                                         
10 Id. See Section A.1.f, infra, and ADD:3 and 4. 
11 Hubble Smith, Shrewd Investors Snap up HOA Liens, Rent Out Houses, Las 
Vegas Review Journal, March 18, 2013, (ADD:1); Melissa Waite, The HOA 
Foreclosure and Priority: Who is in First?, Communiqué, November 2013, 
(“Communiqué”) (ADD:2).  
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HOAs’ CC&Rs, when insuring first deeds of trust against priority liens.12 The 

sweeping changes to the Statute by the 2015 Legislature blunt the effect of SFR 

going forward, cure the inequities of its application and provide evidence that the 

decision should not be applied retroactively. However, the status of properties 

foreclosed upon by HOAs prior to SFR still needs to be dealt with fairly, taking 

into account the prevailing interpretation of lien priority at that time. This Court 

now has an opportunity to mitigate the uncertainty and unfairness (and tsunami of 

litigation) that has flowed and would continue to flow from retroactive application 

of the principal holdings of SFR.13 

Judge Jones ruled that SFR should not apply retroactively to permit 

extinguishment of a first deed of trust by HOA foreclosure sales completed prior to 

September 18, 2014, such as in this case.  In reaching his decision, he evaluated 

each of the three Chevron factors considered in a civil case to determine if a new 

                                         
12 SFR also held that MPCs in CC&Rs recorded after the enactment of NRS 
Chapter 116 were unenforceable if they conflicted with provisions in NRS 
116.3116. MPCs, standard in the majority of CC&Rs before and after the 
enactment including for Tuscalante recorded in last 2007, generally state that 
enforcement of the HOA’s lien would not impair or render invalid a first deed of 
trust recorded against the property. See also Communiqué, p. 26 and ADD:1, p.2. 
13 While counsel could not locate official statistics for how many HOA super-
priority lien cases were filed pre- and post-SFR, counsel’s firm was referred 576 
HOA lien cases for handling before SFR and 981 in the 21 months since. 
Extrapolating beyond one of a handful of law firms in the Las Vegas area that 
handle HOA litigation on behalf of lenders, the number of HOA super-priority 
cases is easily in excess of 5,000. 
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rule is applied retroactively: “(1) whether the decision ‘establish[es] a new 

principle of law’; (2) ‘whether retrospective operation will further or retard [the 

rule’s] operation’ in light of its history, purpose, and effect; and (3) whether [the] 

decision ‘could produce substantial inequitable results if applied retroactively.’” 14 

All three factors weighed heavily in favor of non-retroactivity. 

This Court should also find, based on the Chevron factors and the evidence 

presented by Christiana, that SFR should not be applied retroactively to HOA sales 

occurring before it was decided. 

V. ARGUMENT 

A. THE FEDERAL DISTRICT COURT PROPERLY 
CONCLUDED THAT SFR SHOULD NOT BE APPLIED 
RETROACTIVELY TO PERMIT EXTINGUISHMENT OF 
CHRISTIANA’S LIEN.  

Judge Jones ruled that this Court’s interpretation of NRS Chapter 116 (as it 

existed prior to the revisions made by SB 306), should not be applied retroactively 

to permit extinguishment of a first deed of trust by HOA foreclosure sales 

completed prior to September 18, 2014.15 In reaching his decision, he first 

recognized that the Nevada Supreme Court had itself quoted the three Chevron 

factors with approval in Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 

405 (Nev. 1994).  K&P argues, at pp. 10-11, that, ordinarily, a court’s 
                                         
14 334 P.3d at 412.   
15 2015 WL 6962860 *5.  
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interpretation of a statute reflects what the statute has meant from its inception16 

but, in the face of clear evidence of what the Legislature intended, and how the 

industry interpreted, relied upon and operated in relation to the Statute, this Court 

cannot let stand a previous, contrary interpretation issued in the absence of this 

critical information.17 As observed by the U.S. Supreme Court, in SEC v. Chenery 

Corp., 332 U.S. 194, 203 (1947), 

Every case of first impression has a retroactive effect, whether the new 
principle is announced by a court or by an administrative agency. But such 
retroactivity must be balanced against the mischief of producing a result 
which is contrary to a statutory design or to legal and equitable 
principles.…See Addison v. Holly Hill Co., 322 U.S. 607, 620 [(1944)]. 

The question before this Court is whether retroactivity of SFR is the lesser or 

greater evil?18  The evidence overwhelmingly shows retroactivity to cause more 

“mischief” than it cures. Although, as K&P argues, at p. 11, “This Court has the 

final authority to interpret issues of Nevada law. Danforth v. Minnesota, 552 U.S. 

264, 291-92 (2008),” it must do so within the limitations of the U.S. (and Nevada) 

Constitutions.  Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 315, 

(1950), relied on by the SFR Dissent, 334 P.3d at 422.   

The pertinent point of Chevron, 404 U.S. at 106-07, is that “the decision to 

                                         
16 See Morales-Izquerdo v. Department of Homeland Security, 600 F.3d 1076, 
1087-1088 (9th Cir. 2010).  
17 Montgomery Ward & Co. v. FTC, 691 F.2d 1322 (9th Cir. 1982), citing to SEC 
v. Chenery Corp., 322 U.S. 194, 203 (1947).  
18 Addison, 322 U.S. at 622. 
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be applied non-retroactively must establish a new principle of law, either by 

overruling clear past precedent on which litigants may have relied (citation 

omitted), or by deciding an issue of first impression whose resolution was not 

clearly foreshadowed (citation omitted).”  (Emphasis added.) SFR was not clearly 

foreshadowed because all the players in the industry treated the HOA lien as a 

payment priority not capable of extinguishing a first deed of trust, and no Nevada 

Courts prior to 2012 had ever addressed the issue.  Even SFR recognized, 

“Nevada’s state and federal district courts are divided on whether NRS 116.3116 

establishes a true priority lien.”19 

1. The First Chevron Factor Weighs In Favor Of Prospective 
Application Only Because SFR Decided An Issue Of First 
Impression Whose Resolution Was Not Clearly Foreshadowed. 

Judge Jones found the first factor weighed heavily in favor of non-

retroactivity, stating,  

It is not disputed that both state and federal trial courts were in sharp 
disagreement as to whether an HOA foreclosure sale under NRS 116.3116 
extinguished a prior-recorded first mortgage...[and that] the practice in the 
real estate industry prior to the announcement of [the SFR decision] was to 
treat such sales as not extinguishing first mortgages, such that traditional 
investors would not bother to bid at such sales where the home was worth 
less than the first mortgage.20  

Thus, SFR was not clearly foreshadowed and should not apply retroactively.  

                                         
19 334 P.3d at 412. 
20 2015 WL 6962860 *4.  
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While lenders21 such as Christiana have had constructive notice of the 

Statute, none of the participants (lenders, HOAs and third party buyers) could 

foresee that the Statute could permit extinguishment of a first deed of trust prior to 

SFR. For over two decades, all believed that the first mortgage survived the HOA’s 

non-judicial foreclosure.  The belief was so pervasive that most CC&Rs contain 

mortgage protection clauses that protect deeds of trust from extinguishment.  

Furthermore, there was no debate about the lien priority of the HOA lien as no 

court prior to 2012 had ever addressed the issue. In 2012, BAC Home Loans 

Servicing sued ten HOAs and six collection agents for a declaratory judgment to 

allow them to pre-pay the super-priority lien, and the HOA and HOA Trustees 

admitted that the HOA super-priority lien was not even “triggered” until the first 

security holder foreclosed.22  

These observations show the radical departure from the expectations of the 

parties affected by HOA sales. Additionally, the recently enacted SB 306, 

amending the Statute to include mandatory notice to lenders and a right of 

redemption, demonstrates the Legislature’s recognition of the infirmities of the 

                                         
21 Christiana uses “lender” to include the original lender, or a subsequent investor, 
servicer, or beneficiary of the deed of trust. 
22 See Stonefield Leach MTD at 4:7, 8:14-18, 9:25-28. (ADD:3) See also 
Arbitration Order, which followed that case, at p. 4 (“All parties to this matter 
seem to agree that a super-priority lien attaches or is “triggered” when the first 
deed of trust holder forecloses upon its deed of trust.”). (ADD:3(a)) 
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Statute as interpreted by SFR. 

a. The overwhelming majority of State and Federal court 
decisions prior to SFR showed that the ability of an association 
lien to extinguish a first deed of trust was not clearly 
foreshadowed.  

Prior to SFR, most Nevada courts ruled that foreclosure sales pursuant to 

NRS 116.3116 et seq. did not eliminate a first deed of trust and NRS 116.3116(2) 

merely created payment priority liens.  A representative sample of these cases 

appears at ADD:12(a)-(bb).  These included federal Judges George, Dawson, 

Hicks, Jones, Navarro and Mahan and state Judges Herndon, Early, Glass, Walsh, 

Gonzalez, Denton, Silver, Williams, Villani, Barker, Tao, Johnson, Miley, 

Delaney, Allf, Israel, and Wiese.  Indeed, Judge Dawson commented, in Premier 

One Holdings, Inc. v. BAC Home Loans Servicing LP, 2013 U.S. Dist. LEXIS 

112590*8, “Every federal court in this district to decide this issue has held that an 

HOA’s super-priority lien does not extinguish a first position deed of trust.” The 

notable exception was the later decision by Judge Pro in 7912 Limbwood Court 

Trust v. Wells Fargo Bank, N.A., 2013 WL 5780793 (D. Nev. Oct. 28, 2013), 

which was also issued after the HOA Sale in the instant case occurred May 31, 

2013. 

b. Other UCIOA States’ decisions prior to SFR also showed that 
the ability of an association lien to extinguish a first deed of 
trust was not clearly foreshadowed. 

SFR ran contrary to statutes and decisions in other Uniform Common 
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Interest Ownership Act (“UCIOA”) States, which concluded that a non-judicial 

HOA foreclosure sale cannot eliminate a senior deed of trust.  Colorado, 

Connecticut, Delaware, Vermont, Alaska, and West Virginia—six of eight UCIOA 

jurisdictions—did not allow a non-judicial HOA foreclosure sale to eliminate a 

senior deed of trust, and only allow an HOA to foreclose its super-priority lien 

judicially or “like a mortgage on real estate.”23  Minnesota, the seventh state, did 

not give HOA assessment liens a super-priority unless a senior lienholder 

forecloses.24 The sole exception was the D.C. Court of Appeals’ decision three 

weeks before SFR in Chase Plaza Condo. Ass’n, Inc. v. JPMorgan Chase Bank, 

N.A., 2014 WL 4250949 (Aug. 28, 2014), which permitted extinguishment. 

However, due to the closeness in time to SFR, and distant location—in contrast to 

decisions from courts in California, other neighboring jurisdictions and the Ninth 

Circuit regularly cited by Nevada courts—it was not reasonable that participants in 

the Nevada industry, operating under Nevada statutes, would have taken it as 

clearly foreshadowing the SFR interpretation of the Statute. 

When SFR was argued, no jurisdiction had adopted a rule that a non-judicial 

foreclosure of an HOA lien could (1) have super-priority effect; and (2) extinguish 

                                         
23 Colo. Rev. Stat. § 38-33.3-316 (11)(b); Conn. Gen. Stat. § 47-258 (j); Del. Code 
Ann. Tit. 25, § 81-316(j); Vt. Stat. Ann. Tit. 27A, § 3-116(j); Alaska Stat. § 
34.08.470 (j); W. Va. Code § 36B-3-116 (f).   
24 Minn. Stat. § 515B.3-116. 
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a deed of trust. In fact, only Washington, a non-UCIOA jurisdiction, allowed for 

non-judicial foreclosure of a HOA lien.25  In Summerhill Vill. Homeowners Ass’n 

v. Roughly, 289 P.3d 645, 649 (Wash. Ct. App. 2012), the court found that because 

a lender did not respond to a judicial HOA lien foreclosure, it lost a first security 

interest in the property. The Washington law was in sharp contrast to the 

Nevada statute. Washington provided that if an HOA chose to enforce its super-

priority lien, it must foreclose judicially, or its super-priority was waived.26 Just 

over a year after the Summerhill decision, the Washington Legislature revised its 

statute to provide a right of redemption and right to a payoff demand for 

lienholders27—unlike Nevada’s statute at the time of SFR—and clarify and support 

the idea that first position lienholders had protection under the statute as applied.28 

Consequently, the Summerhill case and rule of extinguishment, relied upon by the 

SFR Court, had no applicability to the Nevada statutory HOA lien foreclosure 

scheme and could not have foreshadowed a similar result in Nevada. 

c. The continued inclusion of mortgagee protection clauses after 
the adoption of the UCIOA in NRS 116.3116 demonstrates the 
HOAs’ belief and intention that first deeds of trust would not 
be extinguished by HOA lien sales. 

The CC&Rs for many HOAs, including Tuscalante in the instant case, 

                                         
25 Wash. Rev. Code Ann. § 64.34.364.  
26 Wash. Rev. Code Ann. § 64.34.364(5). 
27 Wash. Rev. Code Ann. § 64.34.364(9) and (15). 
28 RCW 6.23.010(1)(b), 2013 Wash. Sess. Law Ch. 53.  

https://advance.lexis.com/api/document/collection/statutes-legislation/id/5BB3-WDV1-66P3-23X6-00000-00?context=1000516
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contain mortgagee protection or savings clauses (“MPCs”), which explicitly 

protect the superior lien position of the first deed of trust. MPCs were routinely 

found in CC&Rs after the adoption of the UCIOA in NRS 116.3116 et seq. in 

1991. Some MPCs reference that statute but still provide for either a prohibition 

towards any enforcement which would “defeat or render invalid” the mortgagee’s 

rights29, or a subordination of the HOA’s lien to the first mortgagee.30 31 Thus, pre-

SFR CC&Rs demonstrated that HOAs believed first deeds of trust were protected 

by the law and CC&Rs, and, understandably, lenders relied on them. But, as with 

extinguishment through nonjudicial sales, the determination in SFR that MPCs 

violated NRS 116.1104 and could not be enforced (at least if recorded after 

January 1, 1992, the effective date of NRS 116.3116 (1991)), was not clearly 

foreshadowed and ran contrary to the clear expectation of all parties. 

Retroactive application of SFR does more than neutralize MPCs.  Viewed as 

a contract or a covenant running with the land, MPCs were the manifest expression 

of an understanding and assurance by HOAs to lenders which fund loans that deeds 
                                         
29 See The Parks HOA CC&Rs, recorded in 2000, 5.08 Mortgage Protection 
(ADD:12(b)); Hartridge HOA CC&Rs, recorded in 2004, Section 11 Rights of 
Mortgagees. (ADD:12(c)) 
30 See D’Andrea HOA CC&Rs, recorded in 1999. Article XIV Protection of 
Mortgagee, Section 14.01 Assessment Lien Subordinated. (ADD:12(a)); and 
Canyon Springs HOA CC&Rs, recorded in 2005, 4.10 Priority of Assessment Lien  
(ADD:12(d)) 
31 Some examples of MPCs prior to SFR appear in the Addendum at ADD:12(a) -
12(j). 
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of trust are protected from loss through HOA foreclosure sales.  Until SFR, no one 

had any reason to expect the courts would not defer to the manifest expression of 

the parties’ understanding. Retroactive application of SFR eviscerates the contract 

and covenant that lenders had relied upon to fund every loan within the 

community.  Such a seismic shift away from precedents cannot be characterized as 

anything but unforeseeable. 

While typically there is no direct bargained-for exchange between HOAs 

and lenders regarding the terms of the CC&Rs, the inclusion of MPCs indicates 

that lenders were intended third party beneficiaries.  MPCs assured lenders that 

their interests would be protected from extinguishment in any lien sales and 

incentivized them to lend to potential purchasers of units in the HOA community, 

most of whom required loans to make their purchases.  Importantly, even though 

the Statute creates the lien priority, HOAs do not have to invoke that priority 

against first security holders where there are MPCs; they could foreclose a sub-

priority lien as proposed by the SFR Dissent. HOAs that assert superiority over the 

first deed of trust deliberately choose to violate the MPCs.  

As a matter of public policy, HOAs should be able to contract around the 

Nevada lien priority statute.  The MPCs clearly benefit the HOAs because they 

enable the purchase of units, thus funding the HOA to allow it to function for the 

benefit of all members and avoid having to “increas[ing] the assessment burden on 
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the remaining unit/parcel owners or reduce the services the association provides 

(e.g., by deferring maintenance on common amenities).”32  The MPCs thus contrast 

with provisions of declarations which, for example, require unit owners and the 

association to submit construction defect claims against responsible contractors 

under NRS Chapter 40 to mandatory, binding arbitration because those provisions 

clearly are against public policy as they act to the detriment of the owners and the 

associations.   

Many sections of Chapter 116 (2013) recognize that an HOA only has as 

much power as it grants itself in its CC&Rs.  NRS 116.3116(1) provides, “Unless 

the declaration otherwise provides, any penalties, fees, charges, late charges, fines 

and interest charged pursuant to paragraphs (j) to (n), inclusive, of subsection 1 of 

NRS 116.3102 are enforceable as assessments under this section.” (Emphasis 

added.)  NRS 116.3116(3) provides, “Unless the declaration otherwise provides, if 

two or more associations have liens for assessments created at any time on the 

same property, those liens have equal priority.”  (Emphasis added.)  And NRS 

116.31164(2) provides, “Unless otherwise provided in the declaration or by 

agreement, the association may purchase the unit and hold, lease, mortgage or 

convey it….” (Emphasis added.) The CC&Rs provide for mortgage protection, and 

they should be enforced because they form the bounds of the HOA’s right to 
                                         
32 334 P.3d at 414, quoting JEB, “The Six-Month “Limited Priority Lien,” at 5-6. 
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foreclose. 

Notably, even MPCs recorded after SFR provide for subordination. For 

example, the CC&Rs for Savona, recorded May 8, 2015, Section 7.8, “Mortgagee 

Protection,” (ADD:13(a)) states both that its liens “shall [not] defeat or render 

invalid the rights of the Beneficiary,” and “shall be subordinate to the lien of any 

First Mortgage.”  The continued use of MPCs demonstrates that HOAs understand 

it is in their best interest to assure lenders their security interest is protected, SFR 

notwithstanding.  

On the other hand, some HOAs recording CC&Rs after SFR eliminated or 

severely limited lien protection for mortgagees—because SFR altered the 

industry’s and the HOAs’ understanding of lien priority. For example, the CC&Rs 

for Altura, recorded May 18, 2015, contain no reference to “mortgage protection” 

or “mortgage savings” and priority is determined in accordance with NRS 

116.3116(2) in Section 6.15(a). (ADD:13(b)) There is some limited protection 

under Section 10.1, “Effect of Amendment on Rights of Mortgagees,” but that 

protection is not directed at lien priority. Even the seemingly straightforward MPC 

in the Savona CC&Rs above may be limited by Section 13 therein, which provides 

no mortgagee lien protection other than requiring the HOA to send a 30-day notice 

when the homeowner defaults. (ADD:13(a))  

CC&Rs with MPCs after 1991 reinforce the view that before SFR, HOAs 
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with MPCs intended to subordinate their liens to first deeds of trust and lenders 

relied on that promise.  Changes in CC&Rs after SFR underscore that point. That 

aspect of SFR rejecting their enforcement should not be given retroactive effect. 

Moreover, the existence of MPCs, and the parties’ reliance thereon in entering into 

the loans, require limiting the SFR extinguishment rule to prospective application. 

d. The legislative history demonstrates the Legislature’s belief 
and intention that the first deeds of trust would not be 
extinguished by an association lien sale. 

Testimony from the Legislature and amendments to NRS 116.3116 support 

Christiana’s assertion that the SFR decision permitting extinguishment was not 

clearly foreshadowed.  

At the time NRS 116.3116 was adopted in 1991, UCIOA (1982) required 

that HOA lien foreclosures be done in accordance with traditional foreclosures 

requirements in the state, and so did NRS 116.3116.33  But the version of NRS 

116.3116 in place at the time of SFR (and prior to the amendments of SB 306), 

follows from the radical revision passed by the 1993 Legislature that removed the 

notice requirements and ability to cure found in non-judicial foreclosures under 

NRS 107.080 and created the variant foreclosure scheme under NRS 116.31163. 

                                         
33 UCIOA (1982) provided at § 3-116(j)(4): “The association’s lien may be 
foreclosed as provided in this subsection: …  (4) In the case of foreclosure under 
[insert reference to state power of sale statute], the association shall give 
reasonable notice of its action to all lien holders of the unit whose interest 
would be affected.”  (Emphasis added.) 
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Unlike UCIOA (1982) § 3-116(j)(4), in Nevada, the HOA can bring a judicial 

foreclosure action; assert its super-priority lien on a foreclosure under a deed of 

trust; or non-judicially foreclose under the unique procedures in NRS 116.3116 et 

seq.  But none of these options mandate extinguishment of the first deed of trust. 

When the first security holder is no longer required to get notice of the sale, and is 

no longer expressly permitted to cure the deficiency, due process is violated. On 

the other hand, if the first security holder’s interest cannot be extinguished by the 

HOA foreclosure, that lienholder’s due process rights are not violated by the 

removal of rights to notice and cure. 

NRS 116.3116(2)(c) was amended by AB 204 in 2009.34  In its original 

form, AB 204 extended the period of priority from six months to two years, but 

this provision was reduced to nine months.  Extending the priority period was 

“necessary…because foreclosures are now taking up to two years. At the time the 

original law was written, they were taking about six months.”35  The “super-

priority” treatment of the dues thus went hand in hand with the foreclosure of the 

first deed of trust.  Differing treatment of six or nine or 24 months of delinquent 

dues only makes sense if the first deed of trust remains in first position.  All the 

delinquent dues would be protected if the first deed of trust could be displaced 
                                         
34 See 2009 Nev. Stat., p. 1207. 
35 See Hearing Minutes, AB 204, March 6, 2009, Assemblyperson Ellen Spiegel, p. 
34. (ADD:14). 
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from its first position and extinguished.  Extending the priority period to protect 

the HOAs would have been unnecessary if HOAs could simply foreclose on 

their super-priority lien before a senior deed of trust beneficiary foreclosed 

and extinguish the deed of trust.   

K&P argues, at 23-24, that CCICCH Advisory Opinion No. 2010-01 gave 

notice to lenders that the first deed of trust could be extinguished, but nothing in 

the quoted passage even mentions that possibility. While it may be “abundantly 

clear that Lenders and Fannie Mae were involved in the drafting of the UCIOA and 

its amendments,” that involvement was limited to the 6-months versus 9-months 

debate.36   

In 2011, Nevada’s legislature again considered amending NRS 

116.3116(2)(c) with SB 174.37  Michael Buckley, Chair, Commission for 

Common-Interest Communities and Condominium Hotels, testified regarding the 

2009 amendment to NRS 116.3116(2)(c), and explained super-priority liens: “The 

[UCIOA] was adopted wherein, if a first mortgage holder forecloses on a common-

                                         
36 See Hearing Minutes, AB 204, March 6, 2009, Michael Buckley, p. 44; March 6, 
2009, Assemblyperson Ellen Spiegel, p. 45 (ADD:14); March 25, 2009, Bill 
Uffelman, pp. 36-37(ADD:15); April 29, 2009, Assemblyperson Ellen Spiegel, pp. 
17-19 (“I understand there are regulations or requirements that say for loans Fannie 
Mae and Freddie Mac underwrite, there is no more than a six-month super priority 
associated with that….Fannie Mae and Freddie Mac’s Federal regulations take 
precedence over Nevada law.”).  (ADD:16) 
37 See Hearing Minutes, SB 174, February 24, 2011, p. 4. (ADD:17). 
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interest community (CIC) unit, the association can be paid six months of the dues 

owed, which is called superpriority.”38  In later hearings, he again explained, “The 

association can only get the super priority lien if there is a foreclosure by the first 

mortgage.”39 Senator Allison Copening testified regarding the existing state of the 

law, and the meaning of “super-priority,” “When a bank forecloses, the super-

priority letter from an HOA, asking for up to nine months of the assessments and 

collection costs for the association, goes to the first security lien holder. The lender 

complies and then pays the association.”40  

In 2013, Nevada’s Legislature again considered amending NRS 116.3116 

with SB 280.  In the Minutes of May 17, 2013 before the Assembly Committee on 

Judiciary, 77th Session, pp. 65-68, it was acknowledged by Chairman Frierson that 

there had been a move to amend NRS 116.3116 to provide that a HOA foreclosure 

sale would extinguish the first deed of trust.  Instead the committee adopted an 

amendment that expressly provided, in Section 15(5), “‘The foreclosure by sale of 

the super-priority lien does not extinguish the first security interest.’ A purchaser 

of the lien at the foreclosure sale acknowledges they are buying subject to the first 

security interest or the record deed of trust.”  SB 280 (R1) with the amendments 

                                         
38 Id., February 24, 2011, Michael Buckley, p. 4. (ADD:17) 
39 See Hearing Minutes, SB 174, May 17, 2011, p. 12. (ADD:18) 
40 See Hearing Minutes, SB 174, June 4, 2011, Senator Copening, p. 22. 
(ADD:18(a)) 
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discussed that day was then passed unanimously. The amendment was an 

“attempt[] to clarify that it does not extinguish the first, but sets up a priority 

system for the HOA to be made whole at the beginning for their assessments and 

abatements and at the end when it is sold for the cost of collections,” because 

Chairman Frierson and several other legislators had been “receiving phone calls 

from judges, attorneys, and lenders regarding the uncertainty of title in this 

dilemma during the last couple of years, this language was something that could 

address it, and this vehicle was an appropriate and germane way to do it.”41 42   

The proposed and passed amendments show the Legislature’s view that the 

first deed of trust had priority over the HOA lien and would not be extinguished by 

the HOA foreclosure sale. 

Legislation regarding Cap on HOA Trustee Fees 

One of the assumptions in SFR was that the “lion’s share of most HOA liens 

would be unpaid dues, which have superpriority status.…This does not make NRS 

116.3116(2)(b) superfluous as U.S. Bank suggests … [i]t simply reflects the policy 

                                         
41 Hearing Minutes, SB 280, May 17, 2013, pp. 82-83. (ADD:19) 
42 Part of SB 280 was enacted and went into effect October 1, 2013.  NRS 
116.31162 was amended to add subsection 6, which provided that the HOA could 
not foreclose its lien on owner-occupied housing if the holder of the first deed of 
trust or its successors or agents had recorded a notice of default and election to sell, 
proceeded through the FMP and recorded the certificate permitting it to foreclose 
under NRS 107.086(2)(d)(1) or (2).   
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choices underlying the statute as structured.”43 However, the amount of the HOA 

lien is actually typically much higher than the 9-month super-priority amount, so 

much so that legislation and regulations have been promulgated multiple times to 

put a limit on collection fees charged by an HOA or its collection agent.44 The 

outrageous collection fees being charged were well-documented in the local 

newspapers.45  Consideration of AB 350 in 2009, and SB 174 and SB 243 in 2011, 

involved efforts to curb disproportionately high collection fees being charged by 

HOAs and their agents, with proposed limits ranging from $1,950 to $3,300.46 In 

the instant case, for example, the amount of the monthly assessments was $49.25 

                                         
43 334 P.3d at 413, n. 3. 
44 See Hearing Minutes, AB 350, March 25, 2009, at pp. 3-5, and Exhibit F 
(eliminates HOA’s ability to foreclose; opponents cited extremely low number of 
completed foreclosures making the bill unwarranted) (ADD:20); see Adopted 
Regulation of the Commission for Common-Interest Communities and 
Condominium Hotels, LCB File No. R199-09, Effective May 5, 2011 (ADD:21); 
and see Hearing Minutes on SB 174, February 24, 2011, pp. 10, 14-18 (discussing 
“imaginary” and “egregious” fees). (ADD:17); Hearing Minutes, SB 243, March 
24, 2011 (ADD:22); and see Buck Wargo, Regulators propose cap on HOA 
collection fees, March 25, 2010 (ADD:23); John G. Edwards, Bills would cap fees 
collectible in HOA cases, Las Vegas Review Journal, February 24, 2011 
(ADD:24); David McGrath Schwartz, Bill to cap collection fees when HOA bills 
are past due stays alive, Las Vegas Sun, June 5, 2011 (ADD:25); and see 
Witnesses call Homeowners groups ‘Gestapo,’ ‘cartels’, Las Vegas Review 
Journal, February 26, 2011 (homeowner reports $3,300 in collection fees for 
$78.24 delinquent assessment) (ADD:26). 
45 See id.  
46 See Hearing Minutes, SB 243, March 24, 2011, p. 14. (ADD:22) 
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per month47, which would have made the super-priority lien equal to $443.25.48 

However, the total lien foreclosed upon by Tuscalante was at least $3,942.29.49 

The “lion’s share” of the lien foreclosed upon was non-priority amounts of 

approximately 88%. Thus, the assumption by the Majority in SFR, that the lender 

would not be prejudiced by paying the total lien and seeking reimbursement, was 

incorrect because the super-priority portion is regularly a small fraction of HOAs’ 

liens. More importantly, HOAs would not give payoffs or accept payoffs of the 

super-priority lien50 so lenders could not be assured that they would be reimbursed 

for any overages. Is it really to be expected that the very HOA that refused to give 

a super-priority lien payoff or accept its tender would turn around after payment of 

the full lien claimed and reimburse the excess just because the lender asked?  

This legislative history of NRS 116.3116 and related bills prior to SFR 

demonstrates that even the Legislature treated the HOA super-priority lien as not 

                                         
47 See NAS account ledger dated 7/1/2012, marked as K&P00038, attached as 
Exhibit 1 (p. 19) to Opposition to Motion by K&P Homes to Reopen Chapter 7 
Case and Retroactively Annul the Automatic Stay, filed by Christiana in U.S. 
Bankruptcy Court Case No. 12-12508-mkn, concerning the Property and the 
bankruptcy of Lynn C. Burke, co-owner with Christiana’s borrower, Wiegand. 
(ADD:49)  
48 See Horizons at Seven Hills Homeowners Association v. Ikon Holdings, LLC, 
132 Nev. Adv. Op. 35 (April 28, 2016) (“Ikon”) (holding that an HOA’s super-
priority lien is equal to exactly nine months of assessments and does not include 
any costs of collection). 
49 Notice of Foreclosure Sale, dated May 1, 2013. (I:WFZ0051-0052)  
50 See Section A.1.e, infra. 
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arising until the bank foreclosed. It demonstrates that the “super-priority lien” 

merely allowed HOAs a payment priority after a first security holder forecloses.  

So why should the lenders be penalized for sharing that same belief? 

e. The industry standard and public perception was consistent 
with recognition that super-priority liens enjoyed payment 
priority only and not the ability to extinguish a first deed of 
trust. 

Prior to SFR, the idea that buyers at HOA foreclosure sales would obtain an 

interest superior to the first security holder was simply not the general practice and 

understanding of the parties in the industry. Buyers of properties at HOA 

foreclosure sales purchased with the expectation that they receive a quasi-property 

interest until the bank foreclosed.51 These buyers who purchased properties for a 

couple thousand dollars would rent the properties out and recoup their investment 

multiple times over until the bank, delayed by its compliance with consumer 

protection laws, foreclosed several months or years later. When the bank 

foreclosed, if it had not already tendered an HOA payoff, it was understood that 

the HOA would be paid its super-priority lien out of the deed of trust foreclosure 

sale proceeds prior to the proceeds satisfying the bank’s lien.52  Everyone treated 

the HOA’s super-priority lien as a payment priority, rather than a true priority lien.  

                                         
51 See footnote 8, supra.  
52 See Leach MTD at 4:4-10. (ADD:3) 



 

29 of 61 

Newspaper and Journal Articles Reflect the Understanding in the Industry 

In addition to articles cited from the Las Vegas Review Journal and the Las 

Vegas Sun, the Clark County Bar Association’s official publication, the 

Communiqué, also featured an article in its November 2013 issue (less than a year 

before SFR), specifically addressing the understanding of the industry regarding 

super-priority liens prior to SFR.  The article demonstrated the assumptions relied 

upon by the SFR Court regarding super-priority liens were incorrect and offered 

some important statistics:  

• FYE June 30, 2012—2,913 Notices of Sale by HOAs, with 244 

properties sold to third party bidders.53 

• FYE June 30, 2013—3,811 Notices of Sale by HOAs, with 1,151 

properties sold to third party bidders. 

• Typical sales price $3,000- $12,000. 

The Communiqué recognized that the lenders relied upon the customary 

course of dealing in Nevada regarding HOA foreclosure sales and upon 

subordination or mortgagee protection clauses as a “belt and suspenders 

protection,” leaving a borrower’s failure to pay property tax as the primary threat 

                                         
53 Compare to July 1, 2008-December 2008, 543 Notices of Sale by HOAs, with 18 
total properties foreclosed. See also Hearing Minutes, AB 350, March 25, 2009, 
Exhibit J-4, Michael E. Buckley. (ADD:20) 
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of extinguishment of their deeds of trust.54 In fact, the superiority of the first deed 

of trust was deemed so pervasive that “title companies routinely issue[d] to banks a 

lender’s title insurance policy insuring a first position security interest subject to 

few exceptions and not specifically including amounts payable to an HOA.”55 

The Communiqué also recognized that prior to SFR, “[b]anks were 

seemingly unaware of any ambiguity in the [Nevada] UCIOA, as were third party 

bidders who historically were rarely willing to pay much more than the amount 

owed to the HOA, presumably because it understood they would not be acquiring 

the property free and clear of liens,” and that “all of those concepts which 

historically seemed to be so widely accepted and never before questioned, are now 

being examined [referring to the mass litigation leading up to SFR].”56 

Lastly, the Communiqué also corroborates Christiana’s assertion that the 

widespread industry understanding that lenders’ attempts to obtain super-priority 

lien payoffs and to tender payoffs were thwarted by HOAs and collection agents 

who refused to comply.57 

Admissions by HOAs and Trustees 

Even the HOAs and their collection agents held the belief that the HOA’s 

                                         
54 Communiqué, p. 26.  
55 Id.  
56 Id. p. 27. 
57 Id. p. 28. 
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super-priority lien was a payment priority, as they refused to provide super-priority 

lien payoffs to lenders. Prior SB 280 (2013), and arguably not until SB 306 (2015), 

there was no provision in the Nevada Revised Statutes regarding the right of a 

lienholder to obtain a payoff demand from an HOA or the duty of an HOA to 

accept a payoff of the super-priority lien. HOAs and their agents routinely 

argued that the super-priority lien could not be calculated except in relation 

to a deed of trust foreclosure. In 2011, BAC Home Loan Servicing (“BAC”), 

sued ten HOA’s and six HOA trustees (“HOA Defendants”)58 for a declaration 

that BAC had the right to pre-pay the super-priority lien, prior to its foreclosure of 

a property. BAC Home Loans Servicing, LP  v. Stonefield II Homeowners 

Association, et al. (“Stonefield”), 2011 U.S. Dist. LEXIS 83228. There, the HOA 

Defendants had refused to provide super-priority lien payoffs to BAC prior to 

BAC’s foreclosure of the property. The parties also disputed whether late fees, 

interest and collection costs were included in the super-priority lien. The HOA 

Defendants claimed that BAC’s attempt to pre-pay the super-priority lien was a 

                                         
58 The HOA Defendants included some of the largest HOA trustee organizations at 
the time, which were Leach Johnson Song & Gruchow, NAS, Red Rock Financial 
Services, Terra West Property Management, Homeowner Association Services, 
Inc., and Phil Frink & Associates, Inc., which, combined, serviced over a thousand 
HOAs throughout Nevada. 
Additionally, reference to BAC is particularly relevant in this case as its successor, 
Bank of America, is Christiana’s predecessor in interest, and was the beneficiary of 
record at the time that Tuscalante foreclosed and K&P took title. 
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“cooked up a scheme,”59 and justified their refusal to accept on an interpretation 

of NRS 116.3116, shown by their admissions: 

• “The Super Priority Lien is triggered by foreclosure of the first deed of 
trust.” 4:7 (emphasis in the original). See also 9:25-28. 

• “If the first trust deed holder takes title to the property at the foreclosure 
sale, the Association’s lien is extinguished except for the Super Priority 
portion of the lien, which survives foreclosure and entitles the HOA to 
recover that amount from the lender.” 4:7-10. 

• “BAC’s attempt to prepay the Super Priority Lien is based upon a 
fundamental misunderstanding of NRS Chapter 116 and the foreclosure 
process.” 7:18-21. 

• “NRS 116.3116 does not provide [BAC] the right to settle the amounts 
owing under the Super Priority Lien in the absence of a foreclosure.” 
7:27-28. 

• “[I]f [BAC] does not foreclose its interest then there is no cognizable 
reason to analyze NRS 116.3116(2)(c) because there is no priority 
analysis.” 8:3-8. 

• “Simply stated, the Super Priority Lien cannot be calculated unless a first 
security interest is foreclosed and the relevant 9 month period 
determined.” 9:11-19; and see 9:21-24. 

•  “Accordingly, it is absurd for [BAC] to assert that it is entitled to 
‘prepay’ an association’s Super Priority Lien when, as here, [BAC] has 
failed to initiate an action to enforce its lien as required by NRS 
116.3116….” 10:22-26. 

Similarly, Alessi & Koenig, LLC (“Alessi”), another prominent HOA 

collection agent, often sent a letter in response to lenders’ requests for a super-

priority lien payoff that “the nine-month super-priority is not triggered until the 

beneficiary under the first deed of trust forecloses,” and thus lacked the ability to 

                                         
59 See Leach Johnson’s Motion to Dismiss filed as ECF No. 71 (“Leach MTD”), at 
3:18-21. (ADD:3) 



 

33 of 61 

extinguish a deed of trust.60 

Senate Bill 280 in 2013 

Effective October 1, 2013, SB 280 amended Chapter 116 to include a 

provision allowing a holder of a first deed of trust to request a “statement of 

demand” from an HOA or its collection agent. At least NAS, the self-proclaimed 

largest assessment collection agency in Nevada, handling collection accounts for 

1,100 Nevada HOAs, resisted and argued the amendment applied only to resales of 

units.61   

Just prior to the enactment of SB 306, a question regarding the effect of the 

failure of an HOA to provide a payoff demand on the HOA’s foreclosure was a 

certified question to this Court in GMAC Mortgage, LLC v. Keynote Properties, 

LLC, et. al., Nevada Supreme Court Case No. 65260 (“GMAC”). (ADD:4)  While 

this Court ultimately declined to answer the certified question, the briefs of the 

parties reveal the understanding of industry players regarding their relative rights 

                                         
60 See Exhibit E to BAC’s Motion for Summary Judgment, filed in Eighth Judicial 
District Court, Case No. A-13-685172-C (letter from Alessi to BAC Home Loans 
Servicing. (ADD:27). See also Exhibit F to Plaintiff’s Reply in Support of Motion 
to Dismiss and Opposition to SFR’s Motion for Summary Judgment, filed in the 
District of Nevada, Case No. 3:15-cv-00241-RCJ-WGC (letter from Alessi to 
HOAs regarding guaranteed sales to third parties). (ADD:28) 
61 See NAS’s website at www.nas-inc.com, front page and http://www.nas-
inc.com/pdfs/5903960r.pdf (ADD:29). 

http://www.nas-inc.com/
http://www.nas-inc.com/pdfs/5903960r.pdf
http://www.nas-inc.com/pdfs/5903960r.pdf
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and duties in relation to the Statute and the super-priority lien.62 Christiana adopts 

the position taken by the lender in GMAC. 

In GMAC, Peccole Ranch Community Association (“Peccole”) and NAS 

refused to provide a payoff statement to the lender. In their Answering Brief, 

Peccole and NAS insisted, as did other HOAs and collection agents, that they did 

not have a duty to provide payoffs or accept payoffs from anyone other than the 

homeowner:  

• NAS argued that NRS 116.4109(7) “only applies when an owner resells a 
unit and does not apply to HOA lien foreclosures.” (p. 22) 

• The “HOA Board and NAS were acting pursuant to their duties under the 
Statute because none of the FDCPA [Fair Debt Collection Practices Act] 
exceptions apply to the rule barring communications with third-parties, 
such as GMAC.… Therefore the Court should not require [them] to 
participate in conduct…which… may expose the Board or the 
Association to liability for violation of the FDCPA by discussing debts of 
the Borrower with third-party, GMAC.” (p. 29) 

• “There is no provision within the Statute [NRS 116.3116] which requires 
or permits the HOA to: (1) determine a super-priority amount of the Lien, 
(2) bifurcate the HOA’s Lien, (3) respond to junior lien holder’s 
inquiries, or (4) accept a partial Lien payment on the Lien, and then (5) 
release only a portion of the Lien.” (pp. 18, 21; and see p. 25) 

• “The Statute ensures that when a lender forecloses a first security 
instrument, that the HOA gets paid at least portion [sic] of its delinquent 
assessments. (p. 19) 

NAS’s policy to refuse to provide payoff demands extended to a flat out 

refusal to accept partial payments, which practice continued after SFR. On June 2, 

                                         
62 See Respondent’s Answering Brief, filed on May 14, 2015, by NAS and Peccole. 
(ADD:30). 
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2015, in response to a trial subpoena in a different case, NAS’s corporate counsel, 

Christopher Yergensen, testified regarding NAS policies and procedures and 

requests for payoffs.63  He first testified, “The policy of NAS [in June 2011] was to 

not disclose the nature of the debt in violation of the Federal Debt Collection 

Practices Act unless there was written consent from the debtor”; it was NAS’s 

policy “to provide nothing” to the lender, not even the full lien amount, with all 

collection costs and fees.64 If something less than the full amount of the lien, plus 

all collection fees and costs was tendered, NAS would go forward with the sale—

which “policy has been in effect since before my time, and it still stands today, 

because most of our contracts do not provide for a [sic] application of partial 

payments.”65 Finally, he testified, 

The policy of NAS in June of 2011 was, if a letter from Miles Bauer came 
that claimed to be payment in full of the super priority amount … and it did 
not pay the amount that we believed to be the true amount, then NAS 
rejected it and simply handed it right back to the process server, typically…. 
And that—that policy still exists today, sir.66  

Under these policies in place through at least June 2015, tender of the super-

priority portion of the HOA lien to NAS, handling collections for nearly 1/3 of the 

                                         
63 See Excerpts of the Transcript of Proceedings in Case No. A-13-681541-C, June 
2, 2015, at 34:2-7; 35:10-11; 35:20-25; 36:1-5. (ADD:32) 
64 Id. at 57:2-15. 
65 Id. at 60:23-61:18. 
66 Id. at 62:10-63:1 (emphasis added). 
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HOAs in Nevada, would have been an exercise in futility.67 

With all parties treating the HOA’s super-priority lien as a “payment 

priority” for over 20 years since the enactment of NRS 116.3116 et seq., the SFR 

decision was clearly not foreshadowed and should not be applied to HOA 

foreclosure sales prior to the decision.  

f. Permitting extinguishment of first deeds of trust is contrary to 
public policy concerning homeowner protection from 
foreclosures. 

SFR suggests that lenders intentionally delayed foreclosure, and, thus, loss 

of the first deed of trust is justified.68 But this assertion did not consider the many 

requirements implemented as a result of the FMP (2009) (NRS 107.086), AB 284 

(2011) (NRS 107.080), SB 321, also known as the Homeowners Bill of Rights 

(“HOBR”) (2013) (NRS 107.086, NRS 107.040 et seq., and 107.050 et seq.), and 

other consumer protection legislation which significantly lengthened the 

foreclosure process without regard to the lender’s intent. By their very terms, these 

new requirements legislatively imposed a slow-down on the bank foreclosures—as 

                                         
67 SB 306 corrected these “ambiguities” left by SB 280 and required the HOA to 
provide payoffs and accept a lender’s tender of the super-priority lien. But it was 
not until the Ikon decision that a definitive ruling was issued as to the amount of 
the super-priority lien.  
68 See 334 P.3d at 413. 
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intended.69   

From 2009 to 2013, the Legislature enacted several laws to address the 

foreclosure crisis, to keep Nevadans in their homes where possible, and to provide 

opportunities for them to discuss foreclosure prevention alternatives with their 

lenders.  AB 149 (2009) required that homeowners be given an opportunity to be 

reviewed for foreclosure alternatives prior to losing their home. On July 1, 2009, 

the FMP went into effect implementing mandatory mediation between lenders and 

homeowners prior to a deed of trust foreclosure. On October 1, 2011, AB 284 went 

into effect revising Chapter 107 to require affidavits of authority to be attached to a 

Notice of Default and Election to Sell under Deed of Trust. AB 300 (2013) further 

refined that requirement. On October 1, 2013, SB 321, “HOBR,” went into effect 

amending Chapter 107 to require beneficiaries of deeds of trust to make contact 

with the homeowner at certain intervals to inquire about foreclosure alternatives 

                                         
69 See Shrewd Investors Snap up HOA Liens, Rent Out Houses (discussing AB 284 
(2011) slowing mortgage foreclosures, creating a “log jam”) (ADD:1); Hubble 
Smith, New State Law slows banks from starting foreclosures, Las Vegas Review 
Journal, November 4, 2011 (ADD:33); David McGrath Schwartz, Banks press for 
changes to 2011 foreclosure law, December 9, 2012 (when AB 284 went into 
effect foreclosure NODS dropped to 80 in October 2011, from 5,350 in August 
2011) (ADD:34); John G. Edwards, Mediation in home foreclosures ‘slowing the 
process’, Las Vegas Review Journal, October 13, 2009,  (ADD:35); Channel 8 
News Now, Nevada No Longer Leads in Foreclosures, December 10, 2009 
(discussing how the FMP is working to keep people in their homes, reducing 
Nevada to fifth in the nation for rate of foreclosure) (ADD:36). 
69 Id. 
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and to, prevent foreclosure from taking place if a foreclosure alternative or review 

was in process. As a result, lenders were forced to put foreclosures on hold in order 

to comply.70  The Las Vegas Sun reported that the month prior to AB 284 taking 

effect, there were 4,684 notices of default recorded by banks, but only 80 were 

recorded the month the bill took effect.71 FMP and HOBR both extended the deed 

of trust foreclosure process by granting homeowners additional opportunities and 

time to seek foreclosure alternatives, which required lenders to participate and 

comply.   

During this same period, the federal government acted with the same goals 

in mind through the Dodd-Frank Wall Street Reform and Consumer Protection 

Act, enacted July 21, 2010, which created the Consumer Financial Protection 

Bureau (“CFPB”).72 Other federal programs, such as Making Home Affordable, 

Troubled Asset Relief Program, Home Affordable Modification Program, Home 

Affordable Foreclosure Alternative Program, Home Price Decline Protection, 

Principal Reduction Alternative, and Home Affordable Unemployment Program 

                                         
70 Id.  See also Eli Segall, While banks adapt to new law, Nevada foreclosures 
plunge, July 10, 2013. (ADD:50)  
71 See Banks press for changes to 2011 foreclosure law (ADD:34).  
72 12 C.F.R. 1024.41(f), concerning “dual-tracking,” prohibits a servicer from 
making the first notice or filing required for a foreclosure process until a mortgage 
loan account is more than 120 days delinquent. 
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were enacted to further the same goal of avoiding foreclosures.73  These federal 

programs also delayed foreclosures on deeds of trust. 

Paradoxically, while deed of trust foreclosure sales were slowing down, 

HOA foreclosure sales were on the rise.74 Prior to 2009, it was rare for an HOA to 

foreclose; in part due to the understanding that a foreclosure by the HOA would 

inevitably require it to take title to the property and bring the mortgage current.75 

76 However, as none of the aforementioned homeowner protections applied to 

HOA foreclosures, while lenders’ foreclosures ground to a halt, and homeowners 

and lenders worked to avoid foreclosures on deeds of trust securing hundreds of 

thousands of dollars of loans, homeowners lost their homes at HOA foreclosure 

sales, involving hundreds or thousands of dollars, at an ever increasing rate. At 

least if lenders’ foreclosures could have gone forward, the lenders would have been 

                                         
73 See Office of the Special Inspector General for the Troubled Asset Relief 
Program, Quarterly Report to Congress, July 24, 2013, available at 
https://www.sigtarp.gov/Quarterly%20Reports/July_24_2013_Report_to_Congress
.pdf, at 47. Excerpts regarding Housing Support Programs overview are provided 
in the Addendum, pp. 55-57. (ADD:37) 
74 The Communiqué reported that for June 2011- June 2012, of 2,913 HOA 
Notices of Trustee Sale 244 properties sold to third parties, but for June 2012-June 
2013, of 3,811 HOA Notices of Trustee Sale 1,151 properties sold to third parties. 
75 See Hearing Minutes, AB 383, May 17, 2005 (regarding a right of redemption 
for HOA foreclosure sales), and Exhibit G thereto, letter to Steve Urbanetti, 
Assistant to the Ombudsman. (ADD:38) 
76 Contrast statistics by Marilyn Brainard, NRED Commissioner, for the 2008-
2009 fiscal year (ADD:20), which showed 543 HOA notices of sale, but only 18 
actual sales, with the statistics in the Communiqué for June 2012-June 2013, supra. 

https://www.sigtarp.gov/Quarterly%20Reports/July_24_2013_Report_to_Congress.pdf
https://www.sigtarp.gov/Quarterly%20Reports/July_24_2013_Report_to_Congress.pdf
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partially repaid, homeowners would have had reduced deficiencies, and HOAs 

would have been paid their 9 months dues as all parties expected for over 20 

years. Lenders should not be further harmed by retroactive application of the 

unforeseen SFR decision.  

g. SB 306, amending NRS 116.3116, shows that prior statute did 
not contemplate extinguishment of the first deed of trust. 

Approximately six months after SFR, SB 306 was signed into law on May 

27, 2015.  SB 306 amended NRS 116.3116 to include important protections for 

first security holders including the lender’s right to demand a super-priority lien 

payoff and the HOA’s duty to both accept a super-priority lien payoff and 

discharge the super-priority lien.77  SB 306 also included an express requirement 

that HOAs give notice of their foreclosure to each lienholder of record,78 standards 

of commercial reasonableness for the sale, and requiring an “Affidavit,” 

(analogous to AB 284) by the foreclosing HOA as to its authority to foreclose and 

compliance with notice requirements.79 Importantly, SB 306 also added a right of 

redemption for both homeowners and lienholders.  

                                         
77 See Hearing Minutes, SB 306, April 7, 2015. (ADD:39(a)) 
78 SFR recognized that the Legislature did not adopt the requirement under the 
UCIOA for “reasonable notice to all lienholders of record” whose interest would 
be affected and instead chose a complicated notice scheme. 334 P.3d at 411. 
79 See, e.g., Notice of Default and Election to Sell, recorded against a different 
property on March 8, 2016. (ADD:48) 
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h. Other legislation proposed shortly after SFR shows that 
extinguishment was not clearly foreshadowed. 

After SFR was published, the Legislature immediately went to work, 

proposing about 25 HOA-related bills80 to remedy the fallout from SFR.81 These 

bills included: AB 141 (ensures holders of a security interest in the property 

receive fair notice and an opportunity to participate in the HOA foreclosure 

proceeding)82; AB 233 (repealed NRS Chapter 116 in favor of a new statutory 

scheme)83; SB 35584 (clarified that an HOA foreclosure would not extinguish any 

subordinate interest without notice of the foreclosure); SB 306 (amended NRS 

                                         
80 See Hearing Minutes, AB 233, April 2, 2015, Assemblyman Ira Hansen, p. 14. 
(ADD:40) 
81 See Hearing Minutes, AB 141, February 25, 2015, Assemblywoman Irene 
Bustamante Adams, p. 25. (“[I]t is imperative that whatever may occur with 
legislation addressing broader HOA priority lien issues, this legislation proceed 
independently to ensure that, at minimum, those with duly recorded security 
interests are given an opportunity to be heard. Last year, the Supreme Court of 
Nevada issued an opinion, SFR Investments Pool 1, LLC. v. U.S. Bank, N.A., 130 
Nev. Adv. Op. 75 (2014), wherein the court held that an HOA lien holds a position 
superior to that of a first deed of trust.”). (ADD:41) 
82 Id. (“This bill ensures that everyone with a security interest in a property 
receives fair notice and an opportunity to participate in a foreclosure proceeding 
impacting that interest… similar to the basic premise of due process and a concept 
invented within the American property law.”). (ADD:41) 
83 See Hearing Minutes, AB 233, April 2, 2015, Robert Robey, p. 18; Michael 
Buckley, p. 22. (ADD:40) 
84 See SB 355, Bill Text. As introduced, “Section 12 of this bill provides that the 
foreclosure of the association’s lien does not terminate any subordinate interest 
unless the association has provided notice of the foreclosure to each person that is 
a record holder of the subordinate interest as of certain dates.” [p. 3:79-82] 
(ADD:42). 
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116.3116, as discussed further supra); AB 259 (included HOA foreclosures in the 

FMP); AB 240 (required judicial foreclosure for HOA liens going forward); and 

most telling, AB 359 (included amendments to SB 306 to nullify the effect of SFR 

such that an HOA foreclosure could not extinguish a first or second deed of 

trust).85 During the hearing on AB 359, there was discussion regarding the concern 

that Fannie Mae and Freddie Mac would pull out of the Nevada market if nothing 

was done to stop the fallout from SFR.  Senator Hammond reported, “[The] FHFA 

supported S.B. 306 (R1), but believed the bill did not go far enough. The FHFA 

believed a crisis was looming in the mortgage lending industry in Nevada, and 

there would be significant future litigation with Fannie Mae and Freddie Mac 

regarding foreclosures.” Senator Hammond warned the FHFA would vigorously 

oppose any foreclosure process that included extinguishment of the first and 

second liens.86  

During the hearing on AB 359, Kevin Sigstad, President, Nevada 

Association of Realtors, testified in favor of the bill (particularly Exhibit I),87 

discussing his experience with HOA foreclosures, representing homeowners, 
                                         
85 See Hearing Minutes, AB 359, June 1, 2015, pp. 35 and 37 (“There had been 
some very disturbing incidents that had occurred with HOA foreclosures of houses 
where the owners owed only a small assessment amount.”). (ADD:43) and Exhibit 
I, pp. I-4 and p. I-9. (ADD:43). 
86 Id., Kevin Sigstad, p. 36. 
87 Id., p. 38 (“[T]ake action to provide balance of equity between HOAs, lenders, 
and homeowners.”). 
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having sat on his own HOA board, and having dealt with homeowners and first-

time home buyers on a daily basis. He said it was not until one year earlier that his 

HOA board realized that its foreclosure extinguished the first and second lien on 

those units.88  

In the wake of SFR, it is apparent from these proposed bills that the 

Legislature felt the need to remedy Chapter 116 to adapt to this Court’s 

interpretation in SFR. These bills were proposed to rectify a statutory scheme that 

was not equipped89, nor intended90, to result in the extinguishment of a first deed 

of trust. If Chapter 116 had always allowed a non-judicial HOA foreclosure to 

extinguish a first deed of trust, then these protective measures for lenders and 

homeowners (regarding notice, right of redemption, mediation) would have already 

been in place and there would have been no need to rush to amend the Statute. The 

concerns expressed in the legislative history demonstrate that SFR caught 

legislators and the real estate industry by surprise and was clearly not 

foreshadowed.  

                                         
88 Id., p. 39. 
89 See Hearing Minutes, AB 259, March 19, 2015, Assemblyman Elliot T. 
Anderson, pp. 28-29. (ADD:44). 
90 See Hearing Minutes, AB 240, March 19, 2015, Assemblyman David M. 
Gardner, p. 4. (ADD:45). 
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i. SFR creates a legal uncertainty regarding the validity of prior 
HOA sales of real property.  

SFR created a grave uncertainty regarding the status of the HOA sales that 

occurred over the last couple of decades where third-party purchasers and HOAs 

assumed that a first position deed of trust could not be extinguished by a non-

judicial HOA sale on delinquent assessments.  Quiet title litigation initiated by 

third-party purchasers only became common in the last five years.91  But 

retroactive application of SFR creates a serious risk that large numbers of 

properties already foreclosed on prior to its issuance will now be tied up in quiet 

title litigation, particularly where there HOA sales were followed by deed of trust 

foreclosures.  Retroactive application of SFR would increase litigation and 

adversely impact the housing market even more; conversely, limiting SFR to 

prospective application would decrease litigation.  

2. The Second Chevron Factor, “Furthering The Purpose Of The 
Rule,” Weighs In Favor Of Prospective Application Only. 

Judge Jones found that the second Chevron factor also weighs heavily in 

favor of non-retroactivity because “retroactive application of the rule would not 

                                         
91 See Communiqué, p. 28 (third party bidders began suing the banks for quiet title 
after HOA foreclosure sales, despite no Nevada district court decisions ruling in 
favor of a third party bidder); and Kyle Gloeckner, Nevada’s Foreclosure 
Epidemic: Homeowner associations’ Super-Priority Liens Not So “Super” for 
Some, 15 Nev. L.J. 326 (Fall 2014). (ADD:46). 
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further the purpose of the rule.”92  He could not find a case in which the HOA was 

unable to fully satisfy its entire lien, let alone its smaller super-priority portion. 

Additionally, SFR must be viewed in accordance with the Official Comments to 

UCIOA § 3-116 (1982): “[T]he 6 months’ priority for the assessment lien strikes 

an equitable balance between the need to enforce collection of unpaid assessments 

and the obvious necessity for protecting the priority of the security interests of 

lenders.” (Emphasis added.) The Majority in SFR abandoned the balance and 

advanced only the interests of HOAs and, of even greater concern, those of 

investor/speculators like K&P. Abandoning the balance was contrary to the 

legislative history and UCIOA. 

As discussed in Section A.1.d above, UCIOA and the Legislature clearly 

intended to protect the interest of mortgagees in crafting the language of the super-

priority lien. Retroactive application of SFR impairs the purpose of the rule. To 

restore the balance, the Court should reject retroactive application of SFR, and 

preclude extinguishment of first deeds of trust by HOA sales conducted prior to 

September 18, 2014.  

3. The Third Chevron Factor, Regarding “Inequitable Result,” 
Weighs In Favor Of Prospective Application Only. 

Judge Jones found that the third Chevron factor also favors non-retroactivity 

                                         
92 See Christina Trust at 5. (3:WFZ0537-0548). 
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because allowing the extinguishment of a first deed of trust where the notice to the 

mortgagee “is not robust enough to satisfy basic principles of due process…where 

the extinguishment rule was not only unclear but presumed within the relevant 

industry to at the time of the foreclosure to be to the contrary, would be an 

extremely, not just substantially, inequitable result.”93 94 He recognized all parties 

believed the first deed of trust survived an HOA foreclosure. The inequity is also 

evident in the actions of many, if not most, HOAs and their collection agents 

preventing lenders from satisfying the super-priority lien. 

The unfairness not only violates procedural due process, but also 

substantive due process as the interpretation of the Statute in SFR deprives 

                                         
93 See Christina Trust at 5. (3:WFZ0537-0548). 
94 There is a long line of cases holding that a foreclosure by an HOA raises serious 
due process issues: LN Mgmt. LLC Series 5204 Painted Sands v. Wells Fargo 
Bank, N.A., 2013 WL 6535247 at *I (D. Nev. Dec. 12, 2013) (ADD:5); Premier 
One Holdings, Inc. v. BAC Home Loans Servicing LP, 2013 WL 4048573 at *4 
(D. Nev. Aug. 9, 2013) (ADD:6); First 100, LLC v. Wells Fargo Bank, NA., 2:13-
cv-00431-JCM-PAL (Apr. 30, 2013) (extinguishment of a lender’s first-in-time 
deed of trust under the Statute “would be a violation of [the lender’s] State and 
Federal due process rights”) (ADD:7); Paradise Harbor Place Trust v. Deutsche 
Bank National Trust Co., Case No. A-13-687846 (January 22, 2014) (NRS 
116.3116 “is unconstitutional because it facially permits subordinate interests to be 
erased without proper notice or any opportunity to object”) (ADD:8); Thunder 
Properties, Inc. v. Greater Nevada Mortgage Services, LLC, Case No. CV 13-
01840 (January 13, 2014) (ADD:9); SFR Investments Pool I, LLC v. Nationstar 
Mortgage, LLC, Case No. A-13-684596-C (August 5, 2013) (ADD:10). These and 
other unpublished orders identified herein are not binding authority, but they 
address specific issues that have yet to be decided by this Court, and, Respondent 
respectfully submits, provide persuasive guidance. 
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Christiana of its fundamental property rights. In Obergefell v. Hodges, the U.S. 

Supreme Court struck down a state statute as violating the Fourteenth 

Amendment.95 Under the Fourteenth Amendment, where a law deprives a person 

of a right to life, liberty, or property, that a court in its “reasoned judgment” 

believes is “fundamental,” a court may strike down such a law even if the proffered 

right is not specifically listed in the Constitution, so long as the right can be 

perceived from history, tradition, or “new insight.”96   

Retroactive application of SFR deprives Christiana, and similarly situated 

lenders, of the fundamental right to property. The SFR interpretation was not 

clearly foreshadowed. The decision launched a tsunami of litigation97, led to the 

enactment of SB 306, and led to this Court taking up numerous facial 

constitutional challenges. A reasonable lender, taking a first deed of trust against a 

property within an HOA bound by MPCs in its CC&Rs, would not have 

anticipated that this Court would, years later, interpret the Statute to allow the 

HOA to renege on that promise and assert priority. Weighing the merits and 
                                         
95 576 U.S. ___, 135 S. Ct. 2584; 192 L. Ed. 2d 609 (2015). 
96 U.S. Bank, N.A. v. SFR Investments Pool 1, LLC, 2015 WL 5023450, *5, citing 
Obergefell v. Hodges. 
97 See Compilation of U.S. District Court, District of Nevada, cases filed between 
January 1, 2009 and June 20, 2016, with the filing code 290, “Real Property: 
Other,” which shows that such filings averaged 4 to about 7.5 per month in the 
years prior to SFR but jumped to 18 per month in 2015 and 25 per month in 2016. 
(ADD:47) The constancy prior to SFR and the spikes afterwards suggest the 
change was increased HOA lien case filings. 
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demerits, by looking to the parties’ practices and the prior history, purpose and 

effect of NRS 116.3116 et seq., in general, and NRS 116.3116(2), in particular, 

SFR should only be applied prospectively. 

Applying SFR only to HOA sales from September 18, 2014, forward puts all 

participants back on an even playing field. Properties sold at HOA foreclosure 

sales prior to SFR would be deemed sold subject to the first deed of trust. HOAs 

would keep the super-priority portion of the proceeds from their sale. Professional 

property purchasers, such as K&P, would still be in possession of the properties, 

could continue collect rent until the deed of trust foreclosure, and then could 

choose whether to pay off the deed of trust, settle with the lender, or let the 

property go. Lenders could better assess their risks of lending in Nevada, and title 

insurers would be not exposed to liability for unforeseeable extinguishments of 

first deeds of trust. 

B. THIS COURT HAS NOT ADDRESSED CHRISTIANA’S 
PROSPECTIVE APPLICATION ARGUMENTS. 

K&P blithely contends, pp. 16-20, that this Court’s refusal to rehear SFR 

eliminated any possibility of a successful request that SFR not be applied 

retroactively.  However, the denial of a rehearing carries no precedential or even 
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persuasive value.98  

Moreover, K&P’s argument is not supported by that Order. The Court first 

recognized two essential requirements petitions for rehearing must meet under 

NRAP 40(c)(1) and (2): (1) matters may not be reargued; and (2) the Court must be 

persuaded it overlooked or misapprehended a material question of law or statute.  

The Order merely stated, “This petition for rehearing reargues matters the court 

already heard and decided and so does not meet the requirements of NRAP 40(c),” 

thus only ruling on the first requirement.  No ruling was made on the second 

requirement as it was not necessary.   

In a similar vein, K&P also argues, at p. 20, that “prior to issuing its decision 

in this case, on August 15, 2015, the very same federal court determined that SFR 

did apply retrospectively,” in U.S. Bank, N.A, v. SFR Investment Pool I, LLC, 

2015 U.S. Dist. LEXIS 112807 (D. Nev.). This argument is disingenuous and 

completely ignores Judge Jones’s order dismissing K&P’s Counterclaim in this 

case. (3:WFZ0537-0548) Judge Jones expressly stated that his prior ruling on 

retroactivity “resolved the motions before it on different grounds and therefore did 

not address the issue closely; rather, [he] assumed the Nevada Supreme Court 

                                         
98 Marshak v. Reed, 229 F.Supp. 2d 179, 184 (E.D.N.Y. 2002); Landreth v. 
Comm’r, 859 F.2d 643, 648 (9th Cir. 1988); Exxon Chemical Patents, Inc. v. 
Lubrizol Corp., 137 F.3d 1475, 1479-1480 (Fed. Cir. 1998); Luckey v. Miller, 929 
F.2d 618, 622 (11th Cir. 1991). 
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would apply its ruling retroactively...[and upon a] closer look...[SFR] is silent on 

retroactivity and [] the Nevada Supreme Court approved the Huson [Chevron] 

Rule.”  In other words, Judge Jones did not fully consider the retroactivity 

argument previously, and he could and did change his view on the issue. This 

Court, too, should hold SFR does not apply retroactively. 

C. LENDERS DID NOT MISUNDERSTAND THE STATUTE. 

It is clear from the evidence presented above that lenders, HOAs and HOA 

collection agents all treated the super-priority lien as a payment priority, due upon 

the foreclosure of the first deed of trust. When the super-priority lien is viewed a as 

payment priority, MPCs included in many CC&Rs throughout Nevada make sense. 

Further, the legislative history of NRS 116.3116 et seq. and post-SFR legislation 

demonstrate that the rule of extinguishment was not foreshadowed to anyone in the 

industry.  

K&P argues, at pp. 24-25, “Further, banks, and in particular, Bank of 

America, N.A., [“BANA”] Christiana’s predecessor in this case, have been aware 

of the reality that an HOA foreclosure would extinguish their deed of trust for 

several years prior to the NRED Advisory Opinion and the SFR decision.” In 

support, K&P then refers to “countless numbers of sworn affidavits” by BANA’s 

counsel claiming that it forwarded letters to various HOAs and their agents which 

show “BANA’s understanding of the implications of an HOA foreclosure are 
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clearly expressed in those letters.” There is no citation to the record, and no such 

letters were provided by Appellant. Accordingly, Christiana provides an example 

of the actual letters in the Addendum.99 The letters merely make a “super-priority 

tender” for the properties:  

Based on Section 2(b), a portion of your HOA lien is arguably prior to 
BANA’s first deed of trust, specifically the nine months of assessments for 
common expenses incurred before the date of your notice of delinquent 
assessment. As stated above, the payoff amount stated by you includes many 
fees [i.e., charges imposed for collection and/or attorney fees, collection 
costs, late fees, service charges and interest] that are junior to our client’s 
first deed of trust pursuant to the aforementioned NRS 116.3102 Subsection 
(1), Paragraphs (j) through (n). (Emphasis added.) 

There is no mention of extinguishment; the dual nature of a super-priority portion 

and sub-priority portion is made clear. The letters then tendered the 9-month 

amount without fees and costs, as the Ikon decision now makes clear was the 

proper amount. They demonstrate BANA’s efforts to meets its obligations as to the 

super-priority lien. It is unfortunate NAS and Alessi would routinely return those 

letters with the tender checks unopened. 

D. THE RECORDING OF THE CC&RS IS IRRELEVANT TO 
THE RELATIVE SUPERIORITY OF THE HOA LIEN VERSUS 
THE FIRST DEED OF TRUST. 

The real estate industry could not have predicted that this Court in SFR 

would permit extinguishment of first deeds of trust by the limited exception 

                                         
99 See ADD:27 Exhibit F(2), marked BAC158-159. 
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created by the super-priority rule—the exception to the exception: “A lien under 

this section is…also prior to all security interests described in paragraph (b)…to 

the extent of the assessments…which would have become due in the absence of 

acceleration during the 9 months immediately preceding institution of an action to 

enforce the lien….” This exception contemplates a super-priority portion of an 

assessment lien (the 9 months) and a sub-priority portion (anything due earlier than 

9 months).  The industry took care of the issue for over 20 years by protecting the 

deed of trust from extinguishment and making sure the HOAs were paid their 9 

months of assessments.   

As the court explained in Bayview Loan Servicing, LLC v. Alessi & Koenig, 

LLC, 962 F. Supp. 2d 1222, 1227 (D. Nev. 2013),  

Because…there can no [NRS 116.3116] subsection (1) lien that does not 
include some super-priority amounts because that amount includes every 
kind of assessment that could be delinquent…the exception under subsection 
(2)(b) would be totally subsumed by the exception to the exception, 
rendering it meaningless…. That is, in order to give each part of the statutes 
some effect, the Court must read them together to mean that the super-
priority rule affects the priority of reimbursement, but not extinguishment. 
Reading the super-priority rule to affect extinguishment would read the first 
mortgage rule [subsection (2)(b)] out of the statutes almost entirely.  

Numerous other state and federal district judges adopted this view, some 

calling it the “payment priority rule.”  While the SFR Court did not accept that 

reasoning, that is how the Legislature and the real estate industry applied the 

statutes for over two decades.  A foreclosure of a HOA lien could not extinguish a 
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first deed of trust but the foreclosure of the deed of trust also could not extinguish 

the super-priority amount—just the sub-priority amount—and the HOA was paid 

out of the proceeds of the deed of trust foreclosure.  

K&P argues, at pp. 25-26, that since the lien exists from the moment of 

recording of the declaration CC&Rs, it is prior to any deed of trust and, therefore, 

under the common law notion “first in time, first in right,” obviously extinguishes 

any “junior” lien including the first deed of trust.  Consequently, K&P insists, 

“there should be no doubt that any lenders learned counsel would be able to 

recognize that the bank’s deed of trust, if recorded after the declaration of the 

CC&Rs, would be extinguished by the foreclosure of and (sic) HOA super-priority 

lien.” Opening Brief, p. 28.  Despite Appellant’s certitude, the reality is that, prior 

to SFR, all lenders, legislators, HOAs and their collection agents, foreclosure 

trustees and attorneys, investors and most state and federal district court judges—

not to mention the three dissenting justices in SFR who recognized the potential for 

extinguishment but concluded it could only happen through judicial foreclosure—

did not grasp such an “obvious” concept. Appellant’s argument is overly simplistic 

and ignores the very language of NRS 116.3116(2)(b) as well as the effect of the 

MPCs; as such, it “obviously” fails.  

NRS 116.3116(2)(b) provides that this HOA lien, in existence from the time 

of the recording of the declaration, is subordinate to the first security interest 
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“recorded before the date on which the assessment sought to be enforced became 

delinquent….” Thus, a first security interest, such as Christiana’s Deed of Trust, 

recorded before the date on which the assessment became delinquent is prior to an 

HOA’s lien. The “date on which the assessment became delinquent” is 

demonstrated by the recording of a notice of delinquent assessment (lien). As the 

date of delinquency was subsequent to the recording of the deed of trust, the deed 

of trust maintains priority pursuant to NRS 116.3116(2)(b). 

NRS 116.3116(2)(b) is an express exception to the common law. And where 

common law conflicts with statute, the statutory command controls. NRS 1.030; 

see, e.g. Hamm v. Carson City Nugget, Inc., 85 Nev. 99, 450 P.2d 358 (1969). This 

subsection, while ignored by K&P, cannot be ignored by this Court as that would 

fly in the face of the well-established rule of construction that “no part of a statute 

should be rendered meaningless” through a court’s interpretation.  Harris 

Associates v. Clark Cnty. Sch. Dist., 119 Nev. 638, 642, 81 P.3d 532, 534 (2003); 

see also Padash v. I.N.S., 358 F.3d 1161, 1170 (9th Cir. 2004) (noting that the rule 

against interpreting language as surplusage is based on a presumption that 

legislatures intend to create a coherent regulatory scheme).  The effect of this 

statutory exception is that foreclosure of a first deed of trust would extinguish a 

HOA lien and, more importantly, the buyer at a HOA lien sale would take subject 

to the first deed of trust. This is consistent with how countless HOAs treated liens 
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by their inclusion of MPCs.   

Not only did SFR have to resolve whether the super-priority lien was a true 

lien that could extinguish a first deed of trust, it had to resolve the ambiguity 

whether “institution of an action to enforce the lien” meant judicial only or either 

judicial or nonjudicial foreclosure proceedings. Again the Court bucked the trend 

among Nevada courts and other UCIOA states.  Before SFR, other state and 

federal judges who did not necessarily adopt the payment priority rule, and some 

judges who did, provided the alternative basis for denying buyers’ relief in quiet 

title actions that, even if the super-priority lien could extinguish the first deed of 

trust, it could only do so upon the institution of a judicial foreclosure action.  

As noted above, the Legislature does not share the SFR Majority’s view. At 

no point did the Legislature ever contemplate that the foreclosure of a HOA lien 

could extinguish a first deed of trust, let alone that it could do so by a nonjudicial 

foreclosure sale. Indeed, the SFR Dissent observed that Chapter 116’s use of the 

phrase “institution of an action” regarding enforcement of assessment lines in the 

super-priority portion of NRS 116.3116(2) meant “a judicial action, rather than just 

any enforcement action, … as the method for extinguishing a first deed of trust,”100 

though it could enforce its lien through nonjudicial foreclosure “of everything 

                                         
100 334 P.3d at 419-420.  
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else,”101—including “its lien for maintenance and abatement charges, charges that 

may be included in the superpriority portion of the association’s lien. See NRS 

116.310312(4).”102  Since SFR’s holding that nonjudicial foreclosures of HOA 

liens could extinguish ran counter to the understanding of the industry, the 

Legislature and the courts, it should be given prospective effect only. 

K&P, at pp. 25-26, quotes Judge Jones’s Order: 

Under that recent interpretation, a first mortgage recorded before an HOA 
lien even arises is extinguished by a foreclosure of the HOA lien so long as 
the declaration creating the HOA was recorded before the first mortgage 
was. In other words, the mere recordation of an HOA declaration that could 
in theory give rise to future HOA liens is treated under Chapter 116 as 
essentially constituting record notice of yet nonexistent HOA liens. 

It then suggests that Judge Jones’s “misconception” that the lien was “non-

existent” led to his conclusion that SFR should not be applied retroactively. But 

there is no misconception; there is simply recognition that there is no lien capable 

of enforcement until there is a delinquency.   

Even the concept advanced by K&P, that the recording of the declaration 

establishes the timing of the creation of an association’s lien under NRS 116.3116 

and the priority under the common law rules, is fraught with ambiguities. NRS 

116.3116(1), which states, in pertinent part, “The association has a lien on a unit 

for ... any assessment levied against that unit ... from the time the ... assessment ... 

                                         
101 334 P.3d at 414 (majority opinion). 
102 334 P.3d at 420 (dissenting opinion). 
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becomes due” (emphasis added), conflicts with NRS 116.3116(4), which states, 

“Recording of the declaration constitutes record notice and perfection of the lien. 

No further recordation of any claim of lien for assessment under this section is 

required.”   

In order for a lien, whether created by law (e.g., assessment lien) or 

agreement (e.g., deeds of trust), to be effective against non-parties to the lien 

transaction itself, the lien or security interest must be perfected, “usually by filing a 

statement with some public office or by taking possession of the collateral.”103 For 

the HOA lien, recording the declaration accomplished that notice, but the 

delinquency must occur before it becomes enforceable.104 As implied by Judge 

Jones, there is no lien capable of enforcement until there is a delinquency. 

Consequently, perfection of the HOA lien merely means that, once a delinquency 

occurs, the lien may be enforced. It is irrelevant to the issue of priorities under 

NRS 116.3116(2). 

                                         
103 See Black’s Law Dictionary, Ninth Edition (2009). 
104 Property tax liens operate in similar ways. The lien exists, but the amount is 
determined annually, per NRS 361.450, and is enforceable only if not paid. 



VI. CONCLUSION 

For all of the above reasons, this Court should determine that the SFR 

decision should not be applied retroactively to HOA lien foreclosure sales 

occurring prior to September 18, 2014. 

DATED this 27'11 day of June, 2016. 
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Savvy investors in Las Vegas are buying up small homeowner’s association liens at auction 
and making money by renting out homes they don’t actually own until the mortgage-holder 
comes knocking, in some cases as long as two years later.

Community associations can collect up to nine months of unpaid HOA assessments through 
“superpriority” liens, plus up to $1,900 in collection charges, according to Nevada law. While 
liens can amount to several thousand dollars when collection fees and other charges are 
applied, they’re dwarfed by mortgages and in the past have received little notice.

But a 2010 change in state law aimed at preventing improper foreclosures has dramatically 
expanded the length of time between a mortgage default and the bank taking possession.

And investors have found that the combination of a small HOA debt and the delay in bank 
foreclosures can lead to a big payoff. That, in turn, is driving bids for liens through the roof.
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Mike, who declined to give his last name, center, leads an auction at Nevada Legal News in Las Vegas on 
Thursday.
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Danny Garcia, an agent who goes to trustee auctions on behalf of a private client, said he’s 
seen bids for HOA liens increase from about $6,000 to upward of $30,000 in the past two 
years. The highest he ever paid was $20,000.

“They’ve gone up,” he said. “People have started to figure out they can settle with the bank. 
They have some kind of strategy.”

In the past, HOAs seldom went after members for unpaid dues, but cash-strapped 
associations faced with fewer dues-paying members are now much more likely to go after 
residents, using collection agencies to place liens on the property.

“If we were talking about this four years ago, it would be a totally different conversation,” said 
David Stone, president of Nevada Association Services, a collection agency for HOAs.

The HOA writes a “dirty deed” on the home and its collection agency proceeds with 
foreclosure ahead of the mortgage-holding bank.

“That’s a big problem in this town,” said Zolt Szorenyi, president of Lenders Clearing House 
Las Vegas, a firm that buys and sells foreclosed homes. “These HOA collection agencies are 
selling debt to private investment companies and they’re taking them down to the auction and 
foreclosing on them for nonpayment of HOA dues.”

After the lien is auctioned, buyers get a “quiet title” that allows them to take control of the 
home and rent it out until the mortgage-holding bank gets around to foreclosing and trying to 
take possession. If the buyer gets the lien cheap enough and can rent the property long 
enough, their investment makes money.

Investors are buying HOA foreclosures because traditional trustee foreclosures have dried 
up, which in turn dried up their rental pool, Stone said.

“I’m having a dozen go every week,” Stone said. “People are picking them up and renting 
them out. They have fee-simple ownership of the property.”

But like nearly everything in Las Vegas, the lien scheme isn’t a sure bet.

The risk in buying HOA liens is that the holder of the first deed of trust might come in and 
quickly foreclose, taking possession of the home before the investor can rent it out.

That doesn’t necessarily mean the lien buyer loses everything, though. A conundrum in 
Nevada law helps investors hedge their bets.

Real estate attorney Zachary Ball said the state’s HOA foreclosure law is “revolutionary” in 
many ways.

In one chapter of the law, the first deed of trust is never wiped out, he said. Statutes dealing 
with HOAs say an association’s “superpriority” liens are ahead of the first deed and any other 
loans.

That means HOA liens are “junior” to the first deed on the mortgage, but they have to be paid 
off before the title can be transferred to a new owner, said Richard Lee, vice president of 
Ticor Title of Nevada.

The risk, Garcia said, comes in bidding too much at auction and paying more for the lien than 
a home is worth. When that happens, investors will try to cut their loss by working out a short 
sale with the lender for 50 cents to 60 cents on the dollar, he said.

When an investor pays more than the face amount of the lien and collection costs, any 
excess goes to pay off junior lienholders: property taxes, unpaid garbage bills and the like. 
Anything left after that is sent to the previous homeowner.

Scott Sibley, publisher of Nevada Legal News, said many HOA management firms are 
conducting lien sales at their offices. They’re held at different times and in different locations, 
sometimes in packed conference rooms that restrict the number of bidders, he said.

How much longer the HOA lien scheme will work is unclear.
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Nevada still leads nation...Bank of America experiments...

Lawmakers in Carson City are debating adjustments to AB284, the 2011 law that slowed the 
foreclosure process by making banks prove their right to take a home rather than processing 
“robo-signed” documents.

Banks have complained the procedures needless delay inevitable foreclosures, causing a 
logjam of houses in limbo that can be rented through the HOA lien scheme.

“It’ll be interesting to see how it plays out going forward because the banks are close to 
reaching an agreement to amend AB284,” Sibley said.

Contact reporter Hubble Smith at hsmith@reviewjournal.com or 702-383-0491.
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Many of us own or rent a home in a Common Inter-
est Community, commonly referred to as a Home 
Owner’s Association (“HOA”). Many others have 

strategically attempted to avoid a neighborhood subject to 
the various restrictions an HOA puts in place, particularly 
the requirements of complying with the Declaration of Cov-
enants, Conditions and Restrictions (“CC&Rs”) and paying 
association dues to fund the operation of the HOA, mainte-
nance of the common area, and enforcement of the CC&Rs. 
In 1991, Nevada adopted, with certain modifications, the 
provisions of the Uniform Common Interest Ownership 
Act (1982) and today HOAs in Nevada are governed by NRS 
Chapter 116 known as the Nevada Uniform Common Inter-
est Ownership Act (“NUCIOA”). 

HOA Super priority lien
Prior to the downturn in the real estate market, the 

incidence of foreclosure and the implication of the foreclo-
sure provisions applicable to HOAs in the NUCIOA were 
not frequently encountered. When Nevadans began default-
ing on their home loans, more frequently than not, they also 
stopped paying their HOA association dues. Following the 
rampant defaults on home loans, banks began to foreclose 
on their deeds of trust, which in turn triggered applicability 
of the HOA’s “super priority lien.” This is a statutory lien cre-
ated by NRS 116.3116(2), which essentially provides that the 
HOA’s lien is prior to all other liens, except (i) liens recorded 
against the property before the CC&Rs, (ii) first deeds of 
trust, and (iii) real estate taxes or other governmental as-
sessments. NRS 116.3116(2) also sets forth an exception to 
these exceptions, which makes a portion of the HOA lien 
(the amount of 9 months of assessments) prior to the first 
deed of trust, hence the name “super priority.” 

First position bank foreclosing on its deed of 
trust

Until recently, the most common scenario was a first 
position bank foreclosing on its deed of trust, after which 
the bank would voluntarily pay to the HOA the amount 
equal to the nine months of assessments to “extinguish” the 
HOA’s lien, resulting in clear title to the third party bidder 

By Melissa Waite

or the bank, as the case may be. If this amount is not paid 
after the foreclosure sale, it would arguably remain a lien on 
the property which itself could subsequently be foreclosed. 

Wave of HOA initiated foreclosures
Due to market forces and new legislation, banks 

slowed or in some cases altogether halted their foreclosure 
proceedings. A corresponding impact to HOAs was that 
they stopped receiving payment from the foreclosing bank 
for the nine month super priority lien. This put HOAs into a 
difficult financial position and led to the next wave of fore-
closures—foreclosures initiated by the HOA. The frequency 
of third party bidders successfully purchasing a property at 
an HOA foreclosure sale has increased drastically in the last 
two years. According to statistics published by the State of 
Nevada Department of Business and Industry-Real Estate 
Division, there has been a marked increase in both the num-
ber of foreclosures initiated by HOAs and the number of 
properties sold to a third party at an HOA foreclosure sale. 
For the fiscal year ending June 30, 2012, there were a total of 
2,913 Notices of Sale reported by HOAs and 244 properties 
were sold to a third party bidding at the sale. For the fiscal 
year ending June 30, 2013, there were a total of 3,811 No-
tices of Sale reported by HOAs and 1,151 properties sold to 
a third party bidding at the sale. The HOA foreclosure sales 
prices are very low in relation to the fair market value of the 
property being sold and investors typically pay slightly more 
than the amount owed to the HOA, with a typical sales price 
being between $3,000-$12,000. 

Historic & customary conduct in Nevada
Historically, banks have ignored HOA foreclosure 

sales, relying on the customary course of dealing in Nevada, 
which suggested that the primary threat of extinguishment 
of their deed of trust would come from a borrower’s failure 
to pay property tax. Title companies routinely issue to banks 
a lender’s title insurance policy insuring a first position se-
curity interest subject to few exceptions and not specifically 
including amounts payable to an HOA. The banks also re-
lied on subordination or mortgagee protection clauses in the 
CC&Rs as a “belt and suspenders” protection. Banks were 

The HOA Foreclosure and 
Priority: Who Is In First?
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seemingly unaware of any ambiguity in the NUCIOA, as 
were third party bidders who historically were rarely will-
ing to pay much more than the amount owed to the HOA, 
presumably because it was understood they would not be 
acquiring the property free and clear of liens. However, all 
of those concepts which historically seemed to be so widely 
accepted and never before questioned, are now being exam-
ined in great detail. 

Current litigation 
In an instance where the HOA initiates and completes 

a non-judicial foreclosure and there is a first position deed 
of trust on the property, the question has now become: is 
the super priority lien a right to payment or is it a senior lien 
that will cut off the rights of the first position bank? Who is 
really in first? Is it the bank that has a “first position” deed 
of trust? Or is it the HOA who has a “super priority lien” 
that can cut off the rights of a bank that would otherwise be 
in first position? This issue has led to a spike in litigation in 
both the Nevada and federal courts. Third party bidders and 
banks have filed requests for injunctions to halt the other 
parties’ pending foreclosure and actions for declaratory re-
lief or quiet title requesting that courts rule on this issue. 
Currently it is estimated that there are over 50 appeals pend-
ing in the Nevada Supreme Court on the issues related to 
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been serving the Las Vegas legal com-
munity and southern Nevada’s injured, 
sick and disabled for over 35 years.

Let us assist your clients, with the 
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Security Disability cases right back to 
the referring attorney.

702.382.2030 
www.LVSSD.com

TRUST US WITH YOUR CLIENT’S
SOCIAL SECURITY DISABILITY/SSI CASES.

Gerald M. Welt
law offices of

703 South Eighth Street
Las Vegas, Nevada  89101

the effect of an HOA foreclosure. Countless cases have been 
stayed in the lower courts pending a binding decision by the 
Nevada Supreme Court.

Non-binding authority
A majority of the arguments from both the third party 

bidders and banks relate to statutory construction of various 
provisions of the NUCIOA and are far too complex to detail 
in this article. The center of the debate revolves around NRS 
116.3116(2) which states that the HOA’s super priority lien 
arises at the time of “institution of an action to enforce the 
lien.” NRS 116.3116(2). There are numerous arguments based 
on the canons of statutory construction as to when the lien 
arises and whether the term “action” refers only to a judicial 
action or whether it also includes a non-judicial foreclosure 
action. Both sides have also looked to various instances of 
non-binding authority to support their position, including 
decisions from other jurisdictions and from federal court 
judges here in Nevada. For example, in Summerhill Village 
Homeowners Association v. Roughly, 166 Wash. App. 625, 
270 P.3d 639 (2012), the court ruled that an HOA’s judicial 
foreclosure of its super priority lien completely extinguished 
a first deed of trust. Banks have attempted to distinguish this 
case by arguing that in Nevada, almost all HOA foreclosures 

HOA Foreclosure Priority continued on page 28
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are done nonjudicially and NUCIOA does not require notice 
to a first position bank in order for an HOA to foreclosure 
non-judicially. There are also several federal district court 
decisions that have found in favor of the first position bank 
holding that the HOA’s super priority lien does not extin-
guish a first position deed of trust. Diakonos Holdings, LLC 
v. Countrywide Home Loans, Inc., 2:12–cv–00949–KJD–
RJJ, 2013 WL 531092 (D.Nev. Feb. 11, 2013); Bayview Loan 
Servicing, LLC v. Alessi & Koenig, LLC, 2:13–cv–00164–
RCJ, 2013 WL 2460452 (D. Nev. June 6, 2013); Weeping Hol-
low Ave. Trust v. Spencer, 2:13–cv–00544–JCM–VCF, 2013 
WL 2296313 (D.Nev. May 24, 2013); Kal–Mor–USA, LLC v. 
Bank of America, N.A., 2:13–cv–0680–LDG–VCF, 2013 WL 
3729849 (D.Nev. July 8, 2013); Premier One Holdings, Inc. 
v. BAC Home Loans Servicing LP, 2:13-CV-895 JCM GWF, 
2013 WL 4048573 (D. Nev. Aug. 9, 2013). Banks are also 
setting forth equitable arguments and have focused on the 
economic impact a decision wiping out their interest would 
have on the lending industry in Nevada, as well as setting 
forth some of the practical obstacles they face. It has been 
reported that in Nevada, certain HOA’s will not cooperate 
with providing payoffs to lenders and in some instances, will 
not accept a payment in satisfaction of a past due balance 
unless the lender obtains written approval of the borrower.

Third party bidders have relied on Nevada Attorney 

HOA Foreclosure Priority continued from page 27 General Opinion AG13-01, which addresses which costs an 
HOA can include in the calculation of the dollar amount 
of its super priority lien. Dep’t of Business and Indus., Real 
Estate Div., Adv. Op. No. 13-01 (Dec. 12, 2012). In the course 
of the analysis set forth by the Attorney General’s Office, 
the opinion offers the following language, albeit not ac-
companied by any citation to authority or other analysis, 
“The ramifications of the super priority lien are significant 
in light of the fact that superior liens, when foreclosed, re-
move all junior liens. An association can foreclose its super 
priority lien and the first security interest holder will either 
pay the super priority lien amount or lose its security.” This 
opinion, although not binding on the courts, has bolstered 
the claims of third party bidders who are relying on this lan-
guage to suggest that a bank would in fact lose its security 
interest following an HOA foreclosure. While there are no 
known Nevada district court decisions where a judge has 
ruled in favor of a third party bidder and extinguished a first 
position deed of trust, there are many instances where the 
courts have stayed the actions or refused to grant a bank’s 
motion to dismiss a quiet title action and are now requiring 
that the parties proceed to discovery or to an expedited trial.

Until the Nevada Supreme Court clarifies the status of 
the law on this issue, it is anticipated that third party bidders 
will continue to acquire properties at HOA foreclosure sales 
and continue to attempt to quiet title to the property and cut 
off the rights of the first position bank. Banks will continue 
to defend against these suits and attempt to avoid a scenario 
where their first position deed of trust is extinguished. We 
can only hope that we will soon have an answer to the press-
ing question, “Who is in first?”

Melissa Waite is an associate at Jolley Urga Wirth 
Woodbury & Standish in Las Vegas where her practice is 
concentrated in the areas of real estate transactions, corpo-
rate law and administrative law, with a focus on privilege 
licensing. She serves as secretary and member of the exec-
utive committee of the Administrative Law Section of the 
State Bar of Nevada. She can be reached at 702-699-7500 or 
at mlw@juww.com.
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 
BAC HOME LOANS SERVICING, LP, 

Plaintiffs, 

vs. 

STONEFIELD II HOMEOWNERS 
ASSOCIATION; ANTHEM HIGHLANDS 
COMMUNITY ASSOCIATION; 
MONECITO AT MOUNTAIN’S EDGE 
HOMEOWNERS ASSOCIATION; 
HERITAGE SQUARE SOUTH 
HOMEOWNERS’ ASSOCIATION, INC.; 
SIERRA RANCH HOMEOWNERS 
ASSOCIATION; CORTEZ HEIGHTS 
HOMEOWNERS ASSOCIATION; 
SOUTHERN HIGHLANDS COMMUNITY 
ASSOCIATION; ELKHORN – 
CIMMARRON ESTATES HOMEOWNERS 
ASSOCIATION; ELKHORN COMMUNITY 
ASSOCIATION, a Nevada non-profit 
corporation; CANYON CREST 
ASSOCIATION; LAS BRISAS 
HOMEOWNERS ASSOCIATION; 
ALIANTE MASTER ASSOCIATION; 
MOUNTAIN’S EDGE MASTER 
ASSOCIATION; ALESSI & KOENIG, LLC; 
ALLIED TRUSTEE SERVICES, INC.; 
ANGIUS & TERRY COLLECTIONS, LLC; 
ASSESSMENT MANAGEMENT GROUP 
INC.; ASSET RECOVERY SERVICES, 
INC.; LJS&G,LTD., d/b/a Leach Johnson 
Song & Gruchow; HOMEOWNER 
ASSOCIATION SERVICES, INC; NEVADA 
ASSOCIATION SERVICES, INC.; PHIL 
FRINK & ASSOCIATES, INC.; G.J.L., 
INCORPORATED, d/b/a Pro Forma Lien & 
Foreclosure; K.G.D.O. HOLDING 

 

Case No.: 2:11-cv-00167-JCM-RJJ 

 
 
 

MOTION TO DISMISS 

Case 2:11-cv-00167-JCM-RJJ   Document 71   Filed 03/23/11   Page 1 of 18
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COMPANY, INC., d/b/a Terra West Property 
Management; RMI MANAGEMENT LLC, 
d/b/a Red Rock Financial Services; SILVER 
STATE TRUSTEE SERVICES, LLC, 

 

Defendants.   
 Defendants Anthem Highlands Community Association, Homeowners Association 

Services, Inc., LJS&G, LTD., d/b/a Leach Johnson Song & Gruchow, Heritage Square South, 

Nevada Association Services, Inc., K.G.D.O. Holding Company, Inc., d/b/a Terra West Property 

Management, Sierra Ranch Homeowners Association, Cortez Heights Homeowners Association, 

Elkhorn Cimarron Estates Homeowners Association, Mountain’s Edge Master Association, 

Montecito at Mountain’s Edge Homeowners Association, RMI Management, L.L.C. d/b/a Red 

Rock Financial Services, Stonefield II Homeowners Association, Phil Frink & Associates, Inc., 

Heritage Square South Homeowners Association, Aliante Master Association, and Elkhorn 

Community Association.  (collectively “Defendants”), by and through their undersigned 

attorneys, herby submit this Motion to Dismiss Plaintiff’s Complaint (“Motion”). 

 This Motion is based upon the attached Memorandum of Points and Authorities, the 

pleadings and papers on file herein, and any oral argument the Court may allow. 

DATED this 23rd day of March, 2011. 

      LEACH JOHNSON SONG & GRUCHOW 

      By: _____
SEAN L. ANDERSON 

/s/ Sean Anderson______  

Nevada Bar No. 7259 
RYAN W. REED 
Nevada Bar No. 11695 

        8945 West Russell Road, Suite 330 
        Las Vegas, Nevada 89148 

Attorney for LJS&G 
 
 

I. INTRODUCTION 

MEMORANDUM OF POINTS AND AUTHORITIES 

 Ignoring the most basic tenets of lien and foreclosure law, Plaintiff asks this Court to 

issue a declaration permitting lenders to pay off statutorily superior liens for pennies on the 

Case 2:11-cv-00167-JCM-RJJ   Document 71   Filed 03/23/11   Page 2 of 18
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dollar without completing the requisite step of foreclosing on the property subject to the lien.  

This means that lenders obtain clear title to the asset subject to their security interest without ever 

owning the property.  In this way, lenders insulate the asset from foreclosure by the 

homeowners’ association and, at the same time, avoid all of the obligations of property 

ownership, including the payments of assessments prospectively and maintaining the property in 

accordance with the covenants, conditions and restrictions recorded against the property.  

Lenders, such as Bank of America, may then sit on the property without maintaining it or paying 

assessments to the homeowners’ association for whatever period of time it takes for the real 

estate market to improve enough to enable Plaintiff to maximize its profit.  Plaintiff’s paradigm, 

if employed, would result in a tremendous windfall for lenders and bankruptcy or receivership 

for Nevada common-interest communities. 

Pursuant to N.R.S. 116.3116, a homeowners’ association (“HOA”) has a statutory lien 

against a unit owner’s real property for delinquent assessments.  A delinquent assessment lien is 

afforded superiority over virtually every other lien or encumbrance against the property as to the 

full amount of the lien, including the first deed of trust, to the extent of assessments accrued in 

the 9 months preceding an action to enforce the lien.  This delinquent assessment lien is referred 

to as the Super Priority Lien.  Pursuant to Nevada law, late fees, interest and the costs associated 

with collection are included in the Super Priority Lien.  Lenders and investors are required to 

satisfy the Super Priority Lien to secure marketable title and sell the home. In an attempt to avoid 

this obligation, BAC cooked up a scheme of refusing to foreclose on the property and demanding 

that HOAs release their Super Priority Liens for a payment of much less than the amount of the 

lien.  

BAC now asks this Court to legitimize its scheme by issuing a declaration based entirely 

on an interpretation of a Nevada statute that is: (1) currently being litigated in virtually every 

available forum in the Nevada judicial and administrative system; (2) is the subject of several 

bills currently pending in the Nevada Legislature; and (3) has already been interpreted by the 

Commission for Common-Interest Communities and Condominium Hotels (“Commission”), the 

administrative body that the Nevada Legislature specifically empowered and directed to interpret 

Case 2:11-cv-00167-JCM-RJJ   Document 71   Filed 03/23/11   Page 3 of 18
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the precise statute that Plaintiff asks this Court to interpret.  It is well understood by all parties 

that this hotly debated state law issue will ultimately be determined by the Supreme Court of 

Nevada.   

BAC’s claims, in the meantime, are not ripe for adjudication in this Court.  BAC seeks a 

declaration from the Court that it may “prepay” a Super Priority Lien by tendering payment of a 

reduced amount prior to foreclosing on the property and demanding the release of the entire lien.  

The Super Priority Lien is triggered

 Alternatively, should this Court find this matter ripe for judicial determination, the 

Plaintiff has failed to satisfy the amount in controversy requirement, and this Court’s jurisdiction 

should be restrained to allow Nevada state courts to determine the merits, if any, of Plaintiff’s 

arguments regarding the interpretation and application of NRS § 116.3116. On these alternative 

bases, the Complaint must be dismissed. 

 by foreclosure by the first deed of trust.   If the first trust 

deed holder takes title to the property at the foreclosure sale, the Association’s lien is 

extinguished except for the Super Priority portion of the lien, which survives foreclosure and 

entitles the HOA to recover that amount from the lender.  However, until such time as BAC 

actually forecloses on the property, there is and can be no priority dispute regarding the 

competing encumbrances and liens recorded against the property.  Accordingly, BAC’s claim for 

declaratory relief is not ripe for adjudication and should be dismissed.   

II.  FACTS 

In its Complaint, Plaintiff alleges that it services thousands of mortgage loans in Nevada 

on behalf of certain “first security interests.”  Complaint ¶ 47.  Plaintiff acknowledges that HOAs 

are permitted to charge owners assessments for common expenses and, when owners fail to pay 

these assessments, HOAs have a lien against the property that can be foreclosed.  Id. ¶¶ 48-50.  

Plaintiff further acknowledges that an HOA’s lien for delinquent assessments is entitled to 

priority over the first deed of trust to the extent of assessments accruing in the 9 months 

preceding “an action to enforce the lien” (the “Super Priority Lien”).  Plaintiff further alleges that 

HOAs and the entire collections industry generally believe that the Super Priority Lien “attaches 

only after a first-priority deed of trust is foreclosed.”  Id. ¶ 53.   
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Plaintiff, sometimes before foreclosing on a property, tenders payment of the Super 

Priority Lien amount calculated as 9 times the monthly assessment amount, excluding interest, 

late fees and costs of collection.  Id. ¶¶ 54, 65-67.  Plaintiff alleges that Defendants sometimes 

refuse to communicate with Plaintiff regarding the pay-off amount of the Super Priority Lien.  

Id. ¶ 56.  Plaintiff alleges that the trustees “wrongfully rejected tender of the payment by BAC 

that would have satisfied the full lien amount[.]” Id. ¶ 66. Plaintiff further alleges that 

Defendants “will continue to refuse BAC payments” and that Defendants sought to collect an 

amount in excess of that which is allowed pursuant to N.R.S. § 116.3116. Id. ¶¶ 67, 71.  On this 

basis Plaintiff seeks a judicial declaration that “(1) BAC has a right to pay off or redeem an 

association’s super-priority lien [and demand release of the entire lien], and (2) only budgeted 

common assessments, but not attorneys’ fees or collection costs, are included within the super-

priority lien amount under § Nev. Rev. Stat. 116.3116.”  Id. at p. 10. 

III.  ARGUMENTS 

1. Legal Standard 

Declaratory relief is available only if: (1) a justiciable controversy exists between parties 

with adverse interests; (2) the plaintiff has a legally protectable interest; and (3) the issue is ripe. 

See Knittle v. Progressive Casualty Ins. Co., 908 P.2d 724, 725 (Nev. 1996).  Further, a claim is 

fit for declaratory relief only if the issues raised involve a legally cognizable claim. US West 

Commc'ns v. MFS Intelenet, Inc., 193 F.3d 1112, 1118 (9th Cir .1999).  If a case is not ripe for 

review, then there is no case or controversy and the court cannot exercise subject-matter 

jurisdiction over the action. See American States Ins. Co. v. Kearns, 15 F.3d 142, 143 (9th 

Cir.1994). Declaratory judgments generally serve to resolve uncertainty faced by potential 

defendants who face threats of litigation and who may accrue legal liability while waiting for 

potential plaintiffs to initiate a suit. See Societe de Conditionnement en Aluminum v. Hunter 

Engineering Co., Inc., 655 F.2d 938 (9th Cir. 1981). 

The decision whether or not to hear a declaratory judgment action is left to the discretion 

of the federal court. See Leadsinger, Inc. v. BMG Music Pub., 512 F.3d 522, 533 (9th Cir.2008). 

Thus, the federal court may decline to address a claim for declaratory relief “[w]here the 
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substantive suit would resolve the issues raised by the declaratory judgment action, ... because 

the controversy has ‘ripened’ and the uncertainty and anticipation of litigation are alleviated.” 

Tempco Elec. Heater Corp. v. Omega Eng'g, Inc., 819 F.2d 746, 749 (7th Cir.1987).  

2. Plaintiff’s Claims are Not Ripe for Judicial Determination.   
 
Plaintiff’s Complaint may be summarized as follows: (1) Plaintiff has a right to tender 

payment of the Super-Priority Lien, thereby implying a corresponding legal obligation of the 

Defendants to accept the payment as settlement in full on a property against which Plaintiff has a 

recorded deed of trust; and (2) that Defendants’ super-priority lien amounts are in excess of those 

amounts allowed for pursuant to NRS § 116.3116.  For the following reasons, Plaintiff’s claims 

are not ripe for judicial determination. 

a. Plaintiff Failed to Foreclose on the Property as Required 
Under NRS § 116.3116.  

 
NRS § 116.3116 establishes a Super Priority Lien for delinquent assessments.  N.R.S. § 

116.3116 provides, in relevant part, as follows: 

1. The association has a lien on a unit for any construction penalty 
that is imposed against the unit’s owner pursuant to NRS 
116.310305, any assessment levied against that unit or any fines 
imposed against the unit’s owner from the time the construction 
penalty, assessment or fine becomes due. Unless the declaration 
otherwise provides, any penalties, fees, charges, late charges, fines 
and interest charged pursuant to paragraphs (j) to (n), inclusive, of 
subsection 1 of NRS 116.3102 are enforceable as assessments 
under this section. If an assessment is payable in installments, the 
full amount of the assessment is a lien from the time the first 
installment thereof becomes due. 
 

Based on the forgoing, any fees, charges, fines and interest pursuant to N.R.S. § 

116.3102(j)-(n) are also enforceable as assessments under N.R.S. § 116.3116. Because these 

fees, charges, fines and interest are enforceable as assessments, they must be included in the  

Super Priority Lien amount described in N.R.S. § 116.3116(2)(c).  Plaintiff incorrectly alleges 

that these and similar costs specifically accounted for by statute as part of a common-interest 

communities super-priority lien are “junior to [BAC’s] first deed of trust.”  See Complaint, 

Exhibits 1 and 2.    

The falsity of BAC’s assertion is plainly shown by the very language of the statute. NRS 
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§ 116.3116 (2), further provides as follows: 

A lien under this section is prior to all other liens and 
encumbrances on a unit except: 

(a) Liens and encumbrances recorded before the recordation of 
the declaration and, in a cooperative, liens and 
encumbrances which the association creates, assumes or 
takes subject to; 

(b) A first security interest on the unit recorded before the date 
on which the assessment sought to be enforced became 
delinquent; and 

(c) Liens for real estate taxes and other governmental 
assessments or charges against the unit or cooperative.   
 
The lien is also prior to all security interests described in 
paragraph (b) to the extent of the assessments for common 
expenses based on the periodic budget adopted by the 
association pursuant to NRS 116.3115 which would have 
become due in the absence of acceleration 

 

during the 9 
months immediately preceding institution of an action 
to enforce the lien.  

(Emphasis added.)  

BAC has ignored and continues to ignore the express language of N.R.S. § 116.3116 

which provides that a common-interest community has a lien for all amounts due and owing and 

a 9 month super-priority interest which becomes due upon the “institution of an action to enforce 

the lien.” Id.  Instead of simply foreclosing, like virtually every other lender in Nevada, Plaintiff 

tendered payment of less than the Super Priority Lien and demanded that Defendants release the 

lien.  Id. ¶¶ 58-62.  BAC’s attempt to prepay the Super Priority Lien is based upon a fundamental 

misunderstanding of NRS Chapter 116 and the foreclosure process.     

Plaintiff is a “beneficiary/servicer of the first deed of trust loan secured by the property.”  

See Complaint, Exhibits 1 and 2.  Plaintiff is not the record owner of a property until it exercises 

its right to foreclose on the property and take title at the foreclosure sale.  As a result, it is unclear 

how Plaintiff can pre-pay a super-priority lien amount prior to foreclosure of its interest when 

NRS § 116.3116 only has a liquidated existence upon the foreclosure of an otherwise superior 

lien holder.  NRS § 116.3116 does not provide Plaintiff the right to settle the amounts owing 

under the Super Priority Lien in the absence of a foreclosure.  Importantly, Plaintiff’s Complaint 
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failed to identify any statutory language within NRS § 116.3116 that would grant to Plaintiff this 

right or standing to assert this right.   

The reason for this omission is clear—no such language exists. As stated above, if 

Plaintiff does not foreclose its interest then there is no cognizable reason to analyze NRS § 

116.3116(2)(c) because there is no priority analysis. Absent the foreclosure of a superior 

lienholder, there is nothing to wipe out any of the inferior liens on the property. Unless and until 

a foreclosure does wipe out any of the inferior liens, the property will continue to serve as 

security for the full debts owed.  

b. Absent Foreclosure of Its Lien, Neither the Plaintiff Nor 
Defendants can Properly Calculate the Super-Priority Lien 
Amount. 

 
NRS § 116.3116(2)(c) provides that the super-priority lien survives the foreclosure of 

Plaintiff’s superior interest to the extent of 9 months’ worth of common expense assessments 

which would have become due in the absence of acceleration during the 9 months immediately 

preceding institution of an action to enforce the lien.   The only way to determine the pertinent 9 

month period is to determine the event that triggers the lien priority system provided for in NRS 

§ 116.3116.  In the absence of foreclosure there is no point of reference by which either the 

Plaintiff or the common-interest community could correctly identify the 9 months term at issue 

as numerous variables may impact the amount due under the Super Priority Lien.  For example, 

the assessments frequently change annually and that budget may also include special assessments 

and reserve assessments levied periodically throughout the year, which is reflected in an 

association’s budget.  

In addition, amounts levied by an association that are entitled to lien priority under NRS 

§ 116.3116(2)(c) may include amounts incurred by an association in abating a public nuisance or 

performing exterior maintenance on a property within the community.  Under NRS § 

116.310312, an association may recover costs from an owner as follows: 

The association may order that the costs of any maintenance or 
abatement conducted pursuant to subsection 2 or 3, including, 
without limitation, reasonable inspection fees, notification and 
collection costs and interest, be charged against the unit. The 
association shall keep a record of such costs and interest charged 
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against the unit and has a lien on the unit for any unpaid amount of 
the charges. The lien may be foreclosed under NRS 116.31162 to 
116.31168, inclusive. 
 
. . . 
 
(6) Except as otherwise provided in this subsection, a lien 
described in subsection 4 is prior and superior to all liens, 
claims, encumbrances and titles other than the liens described 
in paragraphs (a) and (c) of subsection 2 of NRS 116.3116. . .” 

 
(Emphasis added.) 

 
 Based on the foregoing, an association has a lien for any costs that it incurs in the 

maintenance of a property or abatement of a public nuisance on a property.  Id. NRS § 

116.310312 further provides that the lien is recoverable as part of the Super Priority Lien and 

that it includes collection costs and other charges.  Id.  

 Simply stated, the Super Priority Lien cannot be calculated unless a first security interest 

is foreclosed and the relevant 9 month period determined. If the Defendants were to accept a 

payment from Plaintiff for the Super Priority Lien, any assessments levied or charges levied 

pursuant to NRS § 116.310312 after that acceptance would not be secured by those statutory 

liens. If Plaintiff were correct in its position on NRS § 116.3116 in that it has a right to pay the 

Super Priority Lien, the tender of payment to Defendants would arbitrarily cut off the 

Defendants’ right to secure other assessments that may come due after that payment but would 

also cut off their lien rights as provided in NRS § 116.310312.  

 Furthermore, the amounts owed under the Super Priority Lien may, from time to time, 

include many more charges and other assessments based on a periodic budget than just the bare 

amount of regular assessments as determined conveniently by Plaintiff. Until a first security 

interest is foreclosed, there is no way to determine the specific charges and assessments that are 

entitled to protection under the Super Priority Lien. Accordingly, Plaintiff allegations that the 

Defendants, by and through their trustees, have incorrectly rejected Plaintiff’s tender of certain 

payments are simply incorrect.  Id. ¶¶ 58-65.  Prior to Plaintiff’s foreclosure, there is no 

application of NRS § 116.3116, as the event triggering Plaintiff’s interest in a property has not 

yet taken place and the calculation of the Super Priority Lien is not yet possible.  
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c. BAC’s Paradigm Incorrectly assumes that it will take Record 

Title to a Property at a Foreclosure Sale. 
 
BAC’s proposed paradigm and Complaint are based on hypothetical suppositions that can 

never be known until the foreclosure sale.   As set forth above,  if the first deed of trust holder 

takes record title to a property at a foreclosure sale an association’s lien claim is extinguished 

except for the nine-month super-priority amount. Pursuant to NRS § 116.3116, the 9 month 

super-priority amount survives the foreclosure sale and entitles an association to its superior 9 

month super-priority claim against the foreclosing lender.  The 9 month super-priority claim is 

then governed by NRS 116.3116 as well as an association’s governing documents.  See NRS § 

116.3116(1)(“Unless the declaration otherwise provides[.]”) 

However, the foregoing assumes that the first deed of trust takes record title to the 

property at the foreclosure sale.  This supposition fails to account for the possibility that there are 

bidders at the lender’s foreclosure sale and that the property is transferred to someone other than 

the holder of first deed of trust.  In such cases, an association still has a 9 month super-priority 

claim to the foreclosure sale proceeds, however, an association also has an additional claim to 

any remaining balance it is owed in the event that the first deed of trust holder is paid in full from 

the foreclosure sale proceeds.  A HOA’s remaining balance claim takes precedence over all 

lenders except for the first deed of trust holder’s claim.   

Plaintiff’s Complaint erroneously assumes that a HOA will never get more from a lender 

foreclosure than the “maximum 9 months worth of delinquent assessments recoverable by the 

HOA.”  Complaint, Exhibits 1 and 2.  However, if there are sufficient sale proceeds an 

association may be entitled to an amount in excess of that which is prioritized pursuant NRS § 

116.3116. Accordingly, it is absurd for Plaintiff to assert that it is entitled to “prepay” an 

association’s Super Priority Lien when, as here, Plaintiff has failed to initiate an action to enforce 

its lien as required by NRS § 116.3116, and the  proceeds from the sale, in certain cases, have 

not come to fruition.   
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d. Plaintiff’s Hypothetical Injuries are Insufficient to Raise an 

Actionable Case or Controversy, And, As Such, Are Not Ripe. 
 
Here, Plaintiff’s claim for declaratory relief rests on an assortment of arguments, demand 

letters and hypothetical actions wherein BAC alleged a “right to pay off or ‘redeem’ the 

associations’ super-priority liens” on the basis that BAC is the holder of a first deed of trust.   

Complaint ¶¶ 47, 74.  There are no allegations in the Complaint that BAC took any action 

against or asserted its interest over the properties in any recognizable way: BAC is not the record 

owner of the property by virtue of the first deed of trust and BAC did not foreclose on a property 

or participate in filing any documents against a given property. BAC's Complaint is based solely 

on possible, hypothetical actions that could be taken by BAC. Hypothetical injuries are 

insufficient to raise an actionable case or controversy and invoke the court's subject-matter 

jurisdiction. See e.g., Coast Range Conifers v. Board of Forestry, 83 P.3d 966 (Or. 2004).  If a 

case is not ripe for review, then there is no case or controversy and the court cannot exercise 

subject-matter jurisdiction over the action. See American States Ins. Co. v. Kearns, 15 F.3d 142, 

143 (9th Cir.1994).  Thus, BAC's Complaint fails to establish the existence of a case or 

controversy as it is not ripe for review and, therefore, should be dismissed. 

3. Plaintiff’s Complaint as Pled does not call for a Recovery or Relief in an Amount 
Valued at more than $75,000.00. 
 

 Alternatively, should this Court determine that Plaintiff may file the present action 

without foreclosing on its first deed of trust, there remain additional grounds for dismissal of this 

action.  Under 28 U.S.C. §1332(a), the amount in controversy must exceed $75,000.00. Whether 

or not this monetary threshold is met is determined under the rule of law that holds if it appears 

from the complaint to a legal certainty that the plaintiff is not entitled to that relief, then 

jurisdiction is wanting under 28 U.S.C. §1332(a). St. Paul Mercury Indemnity Co., 303 U.S. at 

288-289.  

 In determining whether Plaintiff is entitled to any relief and thus able to satisfy 28 U.S.C. 

§1332(a), the Court must look to the face of the Complaint and the allegations therein. St. Paul 

Mercury Indemnity Co., 303 U.S. at 292; see e.g., Crum v. Circus Circus Enterprises, 231 F.3d. 

1129, 1131 (9th Cir. 2000) (stating that the “amount in controversy is determined from the face 
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of the pleading.”). In doing so, the Court must consult pertinent state law to determine if the 

Plaintiff can lawfully recover what it is seeking. See e.g., Duderwicz v. Sweetwater Sav. Ass’n. v. 

595 F.2d 1008, 1012 (5th Cir. 1979) (stating “[t]he determination of whether the requisite 

amount in controversy exists is a federal question; however, ‘State law is relevant to this 

determination insofar as it defines the nature and extent of the right plaintiff seeks to enforce.’” 

(quoting Johns-Manville Sales Corp. v. Mitchell Enterprises, Inc., 417 F.2d 129, 131 (5th Cir. 

1969)).  

 If the state law upon which Plaintiff’s prayer for relief rests does not contain the rights 

and obligations that Plaintiff claims it does, then it is with legal certainty that Plaintiff will fail at 

recovering any of the amount of alleged damages as stated in its complaint. See Pachinger v. 

MGM Grand Hotel-Las Vegas, Inc., 802 F.2d 362, 364 (9th Cir. 1986) (ruling that the legal 

certainty standard is met if a specific rule of law limits or does not otherwise allow the recovery 

sought). Moreover, federal courts are required to exercise restraint in the reach of their 

jurisdiction out of deference to state courts and limit otherwise frequent and unnecessary access 

to the federal court system through diversity jurisdiction. See Healy v. Ratta, 292 U.S. 263, 270; 

54 S.Ct. 700, 703 (1934) (stating of the amount in controversy requirement that Congress’ intent 

was to limit narrow federal jurisdiction over cases otherwise heard by state courts and ruled, 

“[t]he power reserved to the states, under the Constitution (Amendment 10), to provide for the 

determination of controversies in their courts, may be restricted only the action of Congress in 

conformity to the judiciary sections of the Constitution (article 3). Due regard for the rightful 

independence of state governments, which should actuate federal courts, requires that they 

scrupulously confine their own jurisdiction to the precise limits which the statute has defined.” 

(internal citations omitted)); see also Lorraine Motors, Inc., v. Aetna Casualty and Surety 

Company, et. al., 166 F. Supp. 319, 321 and 322 (E.D.N.Y. 1958) (ruling, “[o]f course, the 

purpose of making the amount in controversy in a case determinative of jurisdiction has always 

been to prevent the dockets of the federal courts from being overcrowded with small cases which 

should be brought in the State courts which are fully equipped to decide such cases.” Also 

noting, “[i]t is known that ‘the dominant note in the successive enactments of Congress relating 
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to diversity jurisdiction is one of jealous restriction, of avoiding offense to state sensitiveness, 

and of relieving the federal courts of the overwhelming burden of ‘business that intrinsically 

belongs to the state courts in order to keep them free for their distinctive federal business.’” 

(internal citations omitted)).  

For the amount in controversy to be sufficient to satisfy the jurisdictional requirements 

under 28 U.S.C. § 1332(a), there must at least be a valid legal basis on the face of the complaint 

supporting that amount alleged. Plaintiff’s position under NRS § 116.3116 is wholly misplaced 

and evidences a clear misunderstanding of its application. Second, at least some prospect of 

Plaintiff recovering more than $75,000.00 must appear in the allegations in the Complaint. Yet, 

Plaintiff’s Complaint actually acknowledges that it has not yet incurred any such damages and 

provides no other factual basis that would support a recovery of more than $75,000.00. Lastly, 

the amount of assessments that constitute the super-priority lien under NRS 116.3116 cannot be 

determined until an otherwise superior lienholder forecloses its interest in a property subject to 

the super-priority lien. Therefore, any argument by Plaintiff that it has a right to redeem the 

super-priority lien amount prior to foreclosure is not ripe until a foreclosing event triggers the 

super-priority lien.  

 Plaintiff’s Complaint fails to assert sufficiently any basis for the requisite recovery under 

28 U.S.C. § 1332(a). The only allegation in Plaintiff’s Complaint regarding the value of the 

damages incurred by Plaintiff is in paragraph 44, which states, “[t]he amount in controversy 

exceeds $75,000.00 because, as shown below, the value of the object of this litigation—clear, 

marketable title for real property securing hundreds of mortgage loans—exceeds $75,000.00.” 

This allegation serves as the only allegation in the complaint that purports to support any damage 

claim. Yet, this allegation is merely self serving for the purpose of giving the appearance of an 

actual amount in controversy without actually pleading that amount.  

 If marketable title to all of the properties that Plaintiff services is the object of the 

litigation, then Plaintiff has at least a minimal responsibility to provide some factual background 

or basis as to how marketable value is determined and to what extent marketable title is devalued 

as a result of the Super Priority Lien. There is no methodology provided as to how the value of 
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marketability is calculated. There is nothing in the Complaint that suggests that Plaintiff has lost 

a sale as a result of the Super Priority Lien. There are no facts that allege that one foreclosure of 

a deed of trust it services would have sold for more than another in the absence of the super-

priority lien nor is there any factual allegation that Plaintiff as the servicer of any deeds of trust 

has been prevented from carrying out its duties or responsibilities as the servicer. In fact, on the 

issue of amount in controversy, Plaintiff’s Complaint contains nothing more than an all too 

convenient statement that marketability is worth more than $75,000.00.   A complaint invoking 

jurisdiction under 28 U.S.C. § 1332(a) that is based exclusively on state law must be accountable 

to some standard of pleading beyond what Plaintiff has displayed in this case. A mere statement 

as to an unsupported value of marketability does not pass even the legal certainty test as set forth 

above.  

 In addition, Plaintiff did not allege any actual damages. Plaintiff argues that the amounts 

that the Defendants are charging under the super-priority lien exceed the amounts permitted 

under NRS § 116.3116. However, Plaintiff has not actually paid any of these amounts. As 

Plaintiff states in its Complaint, the trustees “rejected tender of the payment by BAC that would 

have satisfied the full lien amount[.]” Complaint ¶ 66. Furthermore, unless and until it becomes 

the owner of a property subject to a Super Priority Lien, Plaintiff is not liable for any of the 

amounts owing under the Super Priority Lien.  As such, there is no way that Plaintiff can recover 

any amounts close to more than $75,000.00 in actual damages based on the allegations as pled by 

Plaintiff.  

 Finally, although not a 9th Circuit case, Middle Tennessee News Co., Inc. v. Charnel of 

Cincinnati, Inc., 250 F.3d 1077 (7th Cir. 2001) holds that a Plaintiff normally cannot aggregate 

the amount owed by each defendant to satisfy the amount in controversy requirement. It states, 

“[i]n diversity cases, when there are two or more defendants, plaintiff may aggregate the amount 

against the defendants to satisfy the amount in controversy requirement only if the defendants are 

jointly liable; however, if the defendants are severally liable, plaintiff must satisfy the amount in 

controversy requirement against each individual defendant.”  Here, Plaintiff is unable to satisfy 

the amount in controversy as Plaintiff cannot aggregate the amounts against the Defendants.  
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For the reasons above, this Court should dismiss Plaintiff’s Complaint for lack of 

jurisdiction under 28 U.S.C § 1332(a).  

4. This Court should allow Nevada State Courts and other State Proceedings to Decide 
the Scope and Application of NRS 116.3116. 
 

 As stated in Healy, supra, this Court’s jurisdiction should be restrained and allow Nevada 

state courts to determine the merits of any arguments under NRS § 116.3116. The extent and 

scope of NRS § 116.3116 is currently the basis of numerous Nevada state court actions and 

arbitration proceedings and will undoubtedly be decided by the Nevada Supreme Court.  A few 

of those currently pending cases or arbitration proceedings include: Higher Ground, et al. v. 

Nevada Association Services, et al., Clark County Case No. A609031, Higher Ground, et al. v. 

Aliante Master Association, et al., Clark County Case No. A-10-608741-C, Edgewater Equities, 

LLC v. Alessi & Koenig, LLC, et. al., Clark County Case No. A607221, Prem Deferred Trust, et 

al. v. Nevada Association Services, et al., Clark County Case No. A608112, and Elkhorn 

Community Association v. Valenzuela, et al., Clark County Case No. A-10-607051-C.1

                                                 
1 At this time, all of these cases have been dismissed by the District Court pursuant to NRS 38.310 and are 
proceeding through arbitration, except Elkhorn Community Association.   

 To 

resolve these cases, it is paramount that Nevada state courts be allowed to speak as to the 

application and scope of NRS § 116.3116 without concern of conflicting rulings from the federal 

courts. NRS § 116.3116 is an act of the Nevada legislature and any ambiguity as to its meaning 

or basis for its application should be left to the courts of Nevada. In conjunction with the 

discussion above, this Court should exercise the restraint as pronounced by the United States 

Supreme Court in Healy, and dismiss the Plaintiff’s Complaint. 
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IV. CONCLUSION 

For the foregoing reasons, the Defendants respectfully request that this Court dismiss the 

Complaint as this matter is not ripe for judicial determination.  Alternatively, Defendants request 

dismissal of the Complaint on the basis that Plaintiff failed to adequately plead or satisfy the 

amount in controversy and, as set forth in Healy, this Court’s jurisdiction should be restrained 

and allow Nevada state courts to determine the merits, if any, of any arguments regarding the 

interpretation and application of NRS § 116.3116. 

DATED this 23rd day of March, 2011. 

LIPSON NEILSON COLE SELTZER & 
GARIN, P.C. 
 
 

Kaleb Anderson, Esq.  
_/s/Kaleb Anderson__ 

Nevada Bar No. 007582 
9080 W. Post Rd. #100 
Las Vegas, Nevada 89148 
Phone: (702)382-1500 
Attorneys for Anthem Highlands Community 
Association and Homeowner Association 
Services, Inc.    
 
DATED: March 23, 2011. 
 

LEACH JOHNSON SONG & GRUCHOW  
 
 

Sean Anderson  
_/s/Sean Anderson_______ 

Nevada Bar No.7259 
Ryan Reed  
Nevada Bar No.11695 
8945 West Russell Road, Suite 330 
Las Vegas, Nevada 89148 
Phone: (702) 538-9074 
Attorneys for LJS&G 
 
DATED: March 23, 2011. 

 
ALVERSON, TAYLOR, MORTENSEN & 
SANDERS 
 
 
 

Kurt Bonds,  Esq.   
_/s/Kurt Bonds, Esq. ___ 

Nevada Bar No. 006228 
7401 West Charleston Blvd  
Las Vegas, Nevada 89117 
Phone: (702) 384-7000 
Attorney for Heritage Square South HOA, 
Aliante Master Association & Elkhorn 
Community Association   
 
DATED: March 23, 2011. 
 

 
LAW OFFICES OF RICHARD VILKIN 
P.C. 
 
 
 
_/s/Richard Vilkin
Richard Vilkin, Esq.   

______ 

Nevada Bar No. 008301 
1286 Crimson Sage Avenue  
Henderson, Nevada 89012 
Phone: (702)476-3211 
Attorney for Nevada Association Services, Inc.  
 
DATED: March 23, 2011. 
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KERN & ASSOCIATES, LTD.  
 
 

Gayle A. Kern, Esq.  
/s/Gayle A, Kern, Esq.  

Nevada Bar No. 1620 
Kern & Associates, Ltd. 
5421 Kietzke Lane Suite 200 
Reno, Nevada  89511 
(775) 324-6173 fax 
gaylekern@kernltd.com 
Attorney for Stonefield II Homeowners 
Association and Phil Frink & Associates, Inc.  
 
DATED: March 23, 2011. 
 

 
WOLF RIFKIN SHAPIRO SCHULMAN & 
RABKIN, LLP 
 

Don Springmeyer, Esq.  
__/s/Don Springmeyer _______ 

Nevada Bar No. 001021 
3556 E. Russell Road, 2nd Floor  
Las Vegas, Nevada 89120 
Phone: (702)341-5200 
Attorney for Sierra Ranch Homeowners 
Association, Cortez Heights HOA, Elkhorn 
Cimarron Estates, Mountain’s Edge Master 
Association and Montecito at Mountain’s 
Edge, and K.G.D.O. Holding Company, Inc., 
d/b/a Terra West Property Management  
   
 
DATED: March 23, 2011. 

 
RMI MANAGEMENT, INC. d/b/a RED 
ROCK FINANCIAL SERVICES  
 
 

Christopher V. Yergensen, Esq.  
/s/Christopher V. Yergensen, Esq. __ 

Nevada Bar No. 6183 
1797 Mezza Court  
Henderson, Nevada 89012 
Phone: (702)940-7110 
Attorney for RMI d/b/a Red Rock Financial 
Services  
 
DATED: March 23, 2011. 
 

 
 

 

Case 2:11-cv-00167-JCM-RJJ   Document 71   Filed 03/23/11   Page 17 of 18

6/27/2016 1:26:52 PMCTADD0023

mailto:gaylekern@kernltd.com�


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

-18- 

L
E

A
C

H
 J

O
H

N
SO

N
 S

O
N

G
 &

 G
R

U
C

H
O

W
 

89
45

 W
es

t R
us

se
ll 

R
oa

d,
 S

ui
te

 3
30

, L
as

 V
eg

as
, N

ev
ad

a 
89

14
8 

Te
le

ph
on

e:
 (7

02
) 5

38
-9

07
4 

– 
Fa

cs
im

ile
 (7

02
) 5

38
-9

11
3 

 
Pursuant to NRCP 5(b), the undersigned, an employee of LEACH JOHNSON SONG & 

GRUCHOW, hereby certified that on the 23rd day of March, 2011, she served a true and correct 

copy of the foregoing, 

CERTIFICATE OF SERVICE 

MOTION TO DISMISS by: 

X 
Nevada 

 Depositing for mailing, in a sealed envelope, U.S. postage prepaid, at Las Vegas,  

X 

  Personal Delivery 

 Electronic Service via CM/ECF System  

  Facsimile 

  Federal Express/Airborne Express/Other Overnight Delivery 

  Las Vegas Messenger Service 

addressed as follows: 

Ariel E. Stern, Esq.  
Diana S. Erb, Esq.  
AKERMAN SENTERFITT LLP  
400 South Fourth Street, Suite 450 
Las Vegas, Nevada 89101 
Fax: (702)380-8572 
Email: ariel.stern@akerman.com 
Email: Diana.erb@akerman.com 

 

 
 
 

 
An Employee of LEACH JOHNSON SONG & 
GRUCHOW 

/s/Cindy Hoss       
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1 ARBA 
Ara H. Shirinian, NSB #6124 

2 Ara Shirinian Mediation 
10651 Capesthome Way 

3 Las Vegas, NV 89135 
(702) 496-4985 

Arbitrator 
4 

5 

6 

7 

8 

9 

NEVADA DEPARTMENT OF BUSJNESS & INDUSTRY 

REAL ESTATE DIVISION 

10 

11 Bank of America, N. A., 
) 
) NRED Control No.: 12-58 

12 Claimant, ~ 
~ 

NON-BINDING ARBITRATION AWARD 13 vs. 

14 Stonefield Homeowners Association, et. al. 

15 Respondents ) 

16 

17 On or about June 13, 2012 the Arbitrator in this action ruled this matter would be decided 

18 upon the briefing of the parties, without hearing, unless objection to this procedure was made by 

19 a party. With no party objecting to the matter being decided upon the briefs of the parties, and 

20 the hearing being waived by the parties, this arbitration award follows. The Arbitrator rules that 

21 all parties participated in good faith in this matter. 

22 Having considered the extensive pleadings submitted by the parties to this matter, the 

23 Arbitrator finds as follows: 

24 

25 1. Claims Presented 

26 

27 This arbitration involves two primary claims for relief. Firstly, the Claimant seeks a 

28 declaration establishing whether it has a right to pay-off or redeem a Homeowners Association 
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("HOA") super-priority lien before it forecloses under a senior deed of trust. Secondly, the 

2 Claimant seeks a declaration establishing that a HOA's super-priority lien does not include 

3 attorneys' fees and costs when such costs increase the amount of the lien to a sum greater than 

4 nine months of monthly assessments. These requests for declaration are ruled upon below in 

5 reverse order. 

6 

7 2. Assessments Enforceable Under NRS 116.3116 Inchide all Reasonable 

8 Collection Costs and Fees Relating to the Nine Month Period 

9 

10 In a departure from traditional lien property law, and to expand the rights of homeowners 

11 associations, Nevada has adopted the Uniform Common Interest Ownership Act. This act is 

12 codified in NRS 116. The instant matter involves the interpretation ofNRS 116. As is relevant 

13 herein, NRS 116.3116 generally provides that, upon a foreclosure, an association's lien to a new 

14 owner of property for moneys due the association by a prior owner is superior to all other liens, 

15 including those filed earlier, such as the first mortgagee's interest. It is the nature and extent of 

16 this "priority" lien which is the subject of this suit. 

17 The Arbitrator appreciates that there has been differing decisions made by different 

18 administrative bodies, judges and arbitrators regarding the interpretation ofNRS 116.3116. See 

19 CCIC Opinion No.201 0-11; Korbel Family Trust v. Spring Mountain Ranch Master Ass'n, Clark 

20 County District Court Case No.: 06-A0523959-C; Elkhorn Communitv Assoc. v. MERS, Clark 

21 County District Court No. A607051; JP Morgan v. CountrYWide Home Loans, Clark County 

22 District Court Case No. A562678. See differing opinions found in the November 18, 2010 

23 advisory opinion of the Nevada Financial Institution Division, and by the Court in Wingbrook 

24 Capital v. Peppertree HOA, Clark County District Court Case No. A-11-636948-B. The 

25 Arbitrator also appreciates the fact that the issues raised in this matter will ultimately be heard by 

26 the Nevada Supreme Court. However, as of this date, the Nevada Supreme Court has not 

27 published a decision interpreting NRS 116.3116. Thus, this action is being reviewed by this 

28 Arbitrator as a case of first impression. 
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It is not disputed that interest, late fees, and third party costs of collection are considered a 

2 part of the assessments under NRS 116.3116, and are subject to inclusion into a HOA priority 

3 lien. Claimant argues nevertheless that 116.3116 l.(C) limits the priority lien to a gross figure 

4 not to exceed an amount equal to 9 months of normal homeowners assessments or monthly dues. 

5 The Arbitrator disagrees. 

6 NRS 116.3116 states that the homeowners association priority lien is limited to "what 

7 would have become due ... in the 9 months immediately preceding institution of the action to 

8 enforce the lien." The plain reading of the entirety of this statute and the entirety of Chapter 116 

9 indicates that what is meant by the words "would have become due" was to allow homeowners 

I 0 associations a priority lien to the extent of, and in a gross amount equal to, what these 

11 associations would have been able to be awarded for a nine month period had lien priority not 

12 been an issue. This gross amount would include all association dues in arrears, as well as all 

13 other costs and fees the association might be entitled to. For example, in a non1orec/osure 

14 setting, if a property owner was delinquent for 9 months in paying his $200 per month 

15 hypothetical homeowner's dues, there could not be a dispute that the homeowners association 

16 could sue for, obtain a lien for, and be awarded the sum of$1,800,p1us all costs associated with 

17 collection. In this example, let us assume that collection costs and other charges equal $2,000. 

18 In this hypothetical, the homeowners association could obtain a lien for, and be awarded the total 

19 sum of$3,800. 

20 Again, NRS 116.3116 states that the homeowners association priority lien is limited to 

21 "what would have become due ... in the 9 months immediately preceding institution of the 

22 action to enforce the lien." In the hypothetical noted above had action been taken prior to 

23 foreclosure, what "would have become due" to the homeowners association by the home owner 

24 would be $3,800. Thus, using the figures in our example, in a foreclosure setting, the 

25 homeowners association would be limited to a priority lien in the sum of$3,800, or an amount 

26 equal to what "would have become due ... in the 9 months immediately preceding institution of 

27 the lien." 

28 

-3-
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The lien limitation set forth in NRS 116.3116 requires the trier of iact to look-back and to 

2 the limit a lien to what "would have become due" had an action been filed at the end of a nine 

3 month period. That amount would include delinquent homeowners' dues, attorneys' fees, 

4 interest, penalties, interest and all other charges which a homeowners association legally could 

5 seek in a non-foreclosure setting. While the 9 month limitation is a cap, it is cap which includes 

6 collection costs and fees, because those costs "would have become due" had a matter been filed 

7 outside foreclosure. See Hudson House Condo. V. Brooks, 611 A.2d 862 (Conn. 1992) in 

8 support. 1 The Claimant's request for relief in this regard is denied. 

9 

10 

11 

12 

3. Absent Foreclosure of a Lien Respondents Are Not Obligated to Resolve Lien 

Disputes 

13 All parties to this matter seem to agree that a super-priority lien attaches or is "triggered" 

14 when the first deed oftrust holder forecloses upon its deed of trust. The Claimant nevertheless 

15 seeks a declaration establishing that it has an absolute right to pay-off or redeem a Homeowners 

16 Association ("HOA") super-priority lien before it is triggered or attaches, or before it forecloses 

17 under a senior deed of trust. Claimant argues that the respondent homeowners associations must, 

18 in effect, pre-determine the likely amount of the super-priority lien, and do so before collection 

19 costs and other charges are incurred, so that entities such as the Claimant can avoid the 

20 imposition of these fees and costs? 

21 

22 

23 

24 

25 

26 

27 

28 

1 The Respondents make several additional arguments in support of the proposition tha1 1he super priority lien 

includes costs of collection. The merits of those additional arguments are not ruled upon herein. 

1 The Respondents have set forth many reasons why it would be difficult, if not impossible, to determine exact lien 

amounts prior to foreclosure, so that an appropriate demand can be made upon a pending or potential super~priority 

lien. The Respondents also point out the several pitfalls of accepting a lien pay~offprior to attachment ofthe lien. 

The Arbitrator finds the Respondents arguments in this regard to be persuasive. Howevt.:r, these arguments are not 

necessary to support the Arbitrator's decision herein. 

-4-
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While the Claimant certainly has the right to negotiate a settlement with homeowners 

2 associations regarding liens prior to foreclosure, there is nothing in the law which requires or sets 

3 forth an obligation of homeowners associations to either negotiate with the Claimant, or to enter 

4 into a settlement or resolution. There is simply no provision in the law whic !1 requires 

5 Respondents to pre-determine likely lien amounts before those liens are triggered or attach. 

6 There is simply no provision in the law which requires Respondents to then accept that amount in 

7 lieu of going forward with the procedures now followed by the Respondents. The Claimant's 

8 request for relief in this regard is denied. 

9 

I 0 4. Conclusion 

11 

12 Based upon the foregoing, non-binding arbitration award is herewith granted in favor of 

13 the Respondents, and each of them, and against the Claimant on all claims i"or relief. 

14 

15 Dated: September 18, 2012 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Ara H. Shirinian 

Arbitrator 
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Proof Of Service By Mail 

I, Ara Shirinian, do hereby declare that I am employed in the County of Clark, 
State of Nevada. I am over the age of 18 years old and not a party to the within action. 
My business address is 10651 Capesthome Way, Las Vegas, Nevada 89135. On the date 
below, I caused to be mailed by first class United States mail, postage prc·-paid, the 
foregoing document(s): Arbitration Award to all parties in this action addressed as 
follows: 

See attached list 

I declare under penalty of perjury under the Jaws of the State ofl\evada that the 
above is true and correct and that this declaration was made in Las Vega: on the below 
date. 

DATED: 
ARA SHIRihlAN 
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NRAP 26.1 DISCLOSURE  

The undersigned counsel of record certifies that the following are persons 

and entities described in NRAP 26.1(a) and must be disclosed. These 

representations are made in order that the Justices of this Court may evaluate 

possible recusal or disqualification. 

Respondent Nevada Association Services, Inc. is a domestic corporation 

licensed to do business in Nevada. Respondent Peccole Ranch Community 

Association is a Domestic Non-Profit Cooperative Corporation. Nevada 

Association Services, Inc. and Peccole Ranch Community Association have been 

represented in this litigation by Kaleb Anderson of Lipson, Neilson, Cole, Seltzer 

Garin, P.C. 

Dated May 13, 2015 

LIPSON, NEILSON, COLE, SELTZER & GARIN, P.C. 

JOSEPH P. GARIN, ESQ. 
KALEB D. ANDERSON, ESQ. 
PETER E. DUNKLEY, ESQ. 
9900 Covington Cross Drive, Suite 120 
Las Vegas, Nevada 89144 
(702) 382-1500 - Telephone 
(702) 382-1512 — Facsimile 
jgarin@lipsonneilson.com   
kanderson@lipsonneilson.com   
pdunkley@lipsonneilson.com   
Attorneys for Respondents Nevada Association Services, Inc. 
and Peccole Ranch Community Association 
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I. STATEMENT OF ISSUES 

The question of law certified to this Court is as follows: 

What effect, if any, is there upon a foreclosure sale conducted 
pursuant to Nev. Rev. Stat. § 116.31162 when the association refuses 
to provide the holder of a first security interest under a deed of trust 
secured by the unit with the specific amount due under the portion of 
the association's delinquent assessments lien that has been made prior 
to the deed of trust by Nev. Rev. Stat. § 116.3116(2)(c). 

II. STATEMENT OF THE CASE 

A. 	Nature of the Case. 

This case is about a lender's failure to exercise its contractual right to pay a 

nominal lien in order to protect its deed of trust from the effect of a foreclosure of a 

homeowners association's ("HOA") superior lien. There is nothing an HOA can do 

to prevent any junior lien holder from paying an HOA's lien. From the time a 

Nevada HOA records its declaration ("CC&Rs") the HOA has a perfected lien for 

assessments for common expenses. When a homeowner within the HOA fails to 

pay assessments, the HOA can enforce the lien, through foreclosure if necessary. 

As this Court has ruled, an HOA's assessment lien is superior to a first deed of 

trust. SFR Investments Pool 1 v. US. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408 

(2014). When an HOA properly forecloses on its assessment lien, the first deed of 

trust is extinguished. Id. 

The SFR decision does not discuss the content of most deeds of trust, which 

establishes the rights and obligations of the parties thereto, as well as the 
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mechanism for a lender to protect itself from any lien. Lenders knowingly take 

risks when they make loans, so their deeds of trust address those risks. According 

to deeds of trust, in exchange for money, the borrower promises to repay the 

money and to protect the lender's deed of trust by paying assessment, taxes, and 

liens, among other obligations. If the borrower fails to protect the deed of trust, the 

deed of trust provides the mechanism for the lender to step in and protect the deed 

of trust. This mechanism is available to the lender regardless of the HOA's conduct 

and regardless of the nature of the threat to the deed of trust. 

If the borrower fails to protect the deed of trust, the lender may protect it. 

The lender has little to lose because amount the lender pays in order to protect the 

deed of trust is added to the balance of the underlying debt which the deed of trust 

secures. Thus, by operation of the provisions in the deed of trust, if the lender pays 

the lien, the deed of trust is protected, and the lender may recover its payment from 

the borrower who promised to protect the deed of trust in the first place. 

The HOA is not a party to the deed of trust and is not involved in the loan 

transaction between the lender and borrower or the borrower's obligations to the 

lender. Accordingly, waiting for a super-priority computation should not deter a 

lender from choosing to protect its deed of trust because whatever amount the 

lender pays, including any non-super-priority amount, the lender recovers by 

adding the amount, automatically, to the debt secured by the deed of trust. 

2 
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Thus, the certified question considers only a portion of the issue, the 

association's conduct, and cannot be fully answered without an analysis of the 

lender's conduct as well, especially when viewed in light of the lender's rights and 

remedies regarding the protection of the deed of trust. See Nev. Rev. Stat. § 

116.1108 (principles of law and equity supplement Nev. Rev. Stat. §116). The 

effect of the lender's conduct can be stated as a corollary question, which may 

inform the Court as it considers the certified question: 

What effect, if any, is there upon a foreclosure sale conducted pursuant 
to Nev. Rev. Stat. § 116.31162 when the lender refuses to protect itself 
by paying a lien pursuant to the contractual rights and remedies stated 
within a deed of trust, and instead pursues the HOA for an injury caused 
by the lender's borrower's breach of the obligation to protect the deed of 
trust, and the lender's failure to protect itself by paying the lien, and the 
lender's failure to protect itself by bidding at the publically noticed 
foreclosure sale? 

A lender's inaction should not equate an HOA's liability. Each of the 

foreclosure notices in this case included the lien amount, and as this Court said, 

"[I]t is well established that due process is not offended by requiring a person with 

actual, timely knowledge of an event that may affect a right to exercise due 

diligence and take necessary steps to preserve that right.... [and] nothing appears 

to have stopped" the lender from paying the entire lien. SFR Investments Pool 1 v. 

US. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 418 (2014). The lender failed to 

protect its deed of trust when its borrower stopped paying assessments. This Court 

should not do for the lender what the lender was unwilling to do for itself. 

3 
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NRS 116 is silent with respect to a volunteer HOA Board's or its agent's 

obligation to answer a junior lien holder's request for a "super-priority" amount. 

There is disagreement among the HOAs, the Courts, within the Nevada Real Estate 

Division, and among many other, as to the "super-priority" amount of an HOA's 

lien. It is unreasonable to expect a private group of volunteer home-owners who 

comprise the typical HOA Board or the HOA's agent, to embark as legal 

vanguards on the path of parsing a lien into separate portions and declaring each 

separate portion's respective priorities—when such a path is not set forth within 

the CC&Rs or within NRS 116. The borrower's and lender's failure to protect a 

deed of trust should not add to the volunteer HOA's obligations under NRS 116, 

which contains no provision requiring the HOA to parse lien amounts and 

determine their respective priorities at the request of junior lien holders. 

The issue is particularly troubling in this case, where the lender slept on its 

rights for nearly two years without taking any action relative to the HOA's lien. 

The Notice of Delinquent Assessment Lien was recorded in August of 2011 (II 

JA000336), and the HOA's foreclosure sale took place in April of 2013 (II 

JA000337). In that 20 month window of opportunity, the lender admits it knew 

about that lien and contacted the HOA "and/or" Nevada Association Services 

("NAS") about the foreclosure. (Opening Brief p. 3). However, the lender's "failed 

attempts to satisfy the lien" did not include actually trying to satisfy the lien. In 

4 
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other words, the lender's efforts to protect the deed of trust did not involve actually 

paying the lien or pursuing the borrower for the borrower's failure to protect the 

deed of trust. The sum total of the lender's effort was merely asking questions 

about an ethereal "super-priority" amount, questions which neither NAS nor the 

volunteer HOA Board was obligated to respond. 

B. 	Course of Proceedings. 

This certification proceeding arises from an underlying nonjudicial 

foreclosure of the Peccole Ranch Community Association's (the "Association") 

super-priority assessment lien (the "Lien"). After the Association's foreclosure, the 

lender ("GMAC") filed a complaint in the U.S. District Court, District of Nevada. 

(I JA00001). The Association and co-respondent, Nevada Association Services, 

Inc. ("NAS") filed an Answer on September 13, 2013 (I JA000051-60). Co-

defendant Keynote Properties, LLC ("Keynote") filed an Answer and 

Counterclaim. (I JA000064-83). GMAC filed a Motion to Dismiss Keynote's 

Counterclaims. (I JA000089-97). Keynote and GMAC filed Motions to Certify 

Questions to this Court (II JA000282-97 and II JA000320-32 respectively). The 

U.S. District Court submitted its Order requesting certification of the questions. 

On November 13, 2014, this Court issued its Order declining one question, 

which had been resolved by the SFR ruling, and certifying the other question. (II 

JA000335-44). 
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III. STATEMENT OF FACTS 

A. 	The Association, the Property, the Deed of Trust. 

In 1991, Nevada adopted the UCIOA codified as Nev. Rev. Stat. § 116. 

The property at issue in this case is located at 9740 Ravine Avenue, Las 

Vegas, Nevada 89117, APN 163-06-316-165 (the "Property") (Order at II 

JA000335). The Property is subject to a Declaration ("CC&Rs") which was 

recorded by Peccole Ranch Community Association (the "Association") (Order at 

II JA000336). 

On June 26, 2006, Carolyn M. Brown (the "Borrower") executed and 

delivered a deed of trust (the "Deed of Trust"). (I JA000010-28). The Borrower 

initialed or signed each page of the Deed of Trust. (Id.) On August 3, 2006, the 

Deed of Trust was recorded. (II JA00035). 

The Deed of Trust secured a promissory note memorializing a $245,000.00 

loan. (I JA000011). The Deed of Trust contains a Planned Unit Development Rider 

("PUD Rider"). (I JA000025-28). GMAC received an Assignment of the Deed of 

Trust on August 9, 2011, (Assignment of Deed of Trust, I JA 000142) 

The Lender had actual knowledge of the Association's lien for assessments 

as memorialized references to the CC&Rs and to the lien within the Deed of Trust 

and the PUD Rider. (See Deed of Trust and PUD Rider at JA000011, ¶ K; 

JA000014, § 4; JA000016, § 9; PUD Rider, JA000025-26). 
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Paragraph K of the Deed of Trust defines "Community Association Dues, 

Fees and Assessments" as "all dues, fees, assessments and other charges that are 

imposed on Borrower or the Property by [the Association]." (I JA000011). 

Section 4 of the Deed of Trust states that the Borrower "shall pay all taxes, 

assessments, charges, fines ... which can attain priority over this [Deed of Trust 

and shall pay] Community Association Dues, Fees, and Assessments..." (Deed of 

Trust § 4, JA000014). Section 4 of the Deed of Trust also expressly obligates the 

Borrower to pay "any lien" which has priority over the Deed of Trust. Id. 

Section 9 of the Deed of Trust relates to GMAC's remedies in the event the 

Borrower fails to perform the obligations under the Deed of Trust. (JA00016-17). 

Section 9 of the Deed of Trust states that the Lender may "do and pay for 

whatever is reasonable or appropriate to protect [the Deed of Trust]." Id. 

Section 9 of the Deed of Trust states that the Lender may pay reasonable 

attorneys' fees to protect the Deed of Trust. Id. 

In the event GMAC did decide to protect the Deed of Trust, as was its right, 

then "[a]ny amounts disbursed by Lender under this Section 9 shall become 

additional debt of Borrower secured by this [Deed of Trust]." (I JA000017) 

(emphasis added). 

The PUD Rider also requires the Borrower to perform all the obligations in 

the CC&Rs. (PUD Rider, ¶ A, I JA000025). 
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The PUD Rider echoes § 9 of the Deed of Trust and states that, in the event 

the Borrower fails to pay dues and assessments, then the Lender may pay them, 

and that any amount paid by the Lender is added to the underlying debt secured by 

the Deed of Trust. (PUD Rider at ¶ F, JA000026) 

B. 	The Foreclosure of the HOA's Lien 

The Borrower stopped paying the Association's monthly assessments which 

resulted in Notice of Delinquent Assessment Lien recorded on August 26, 2011 

and which included the amount due: $1,188.94. (Notice of Delinquent Assessment 

Lien; I JA000032). 

The total lien amount, $1,188.94 is less than 'A of 1% of the loan amount 

secured by the Deed of Trust.' Still neither the Borrower nor GMAC paid the Lien. 

A Notice of Default and Election to Sell Under Homeowner Association 

Lien was recorded on October 27, 2011 which included the amount due: $2,276.04. 

(Notice of Default, I JA000034-35). The total lien amount, $2,276.04, is less than 

1% of the loan amount secured by the Deed of Trust. Still, the Borrower never paid 

the Lien, nor did GMAC. 

On May 31, 2012, a Notice of Foreclosure Sale was recorded, which 

included the amount due: $3,807.46. (Notice of Foreclosure Sale, JA000037-38). 

This Court may take judicial notice of information which is "Capable of accurate 
and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned, so that the fact is not subject to reasonable dispute." Nev. Rev. Stat. § 
47.130. 
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By then, the total lien amount, $3,807.46 was about 1 V2 % of the loan secured by 

the Deed of Trust. The Borrower never paid this amount, nor did GMAC. 

On April 27, 2013, the sale took place and the Property was sold to Keynote; 

a Foreclosure Deed was recorded on May 21, 2013. (Foreclosure Deed, I 

JA000040). The Foreclosure Deed contains recitals regarding the legal compliance 

of the foreclosure notices. (Id.) 

GMAC alleged in its Complaint that prior to the sale it requested the super-

priority lien amount so it could pre-pay the Lien and stop the pending foreclosure 

sale. (Compl. IT 16; I JA0000004.) Other than the allegations in the Complaint, 

there is no evidence to that effect in the record of this case. 

IV. SUMMARY OF THE ARGUMENTS 

The Borrower and the Lender entered into the loan transaction with their 

eyes wide open with respect to the Association's Lien and the Borrower's and 

Lender's respective obligations and rights under the Deed of Trust. The 

Borrower's obligations are to the Lender, both to repay the loan and to protect the 

Deed of Trust. The Borrower has obligations to the Association, to pay 

assessments, and to pull weeds, among others. The Association did not participate 

in the negotiations or the transaction between GMAC and the Borrower. The 

Association's obligations are to the Association's homeowners. 

9 
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GMAC's rights to protect the Deed of Trust are expressed in the Deed of 

Trust itself which allows GMAC to pay assessments (or any liens) when the 

Borrower fails to do so. GMAC had actual knowledge of the Association's Lien 

because GMAC alleges it contacted the Association and NAS to obtain a super 

priority payoff amount. Assuming that fact as true, and assuming further than the 

Association and NAS did not provide the information requested, GMAC still 

refused to do what GMAC had contemplated at the time of the transaction, and 

contracted with the Borrower, and what would have been reasonable, i.e., to 

protect itself as expressly stated within the Deed of Trust by paying the Lien. 

GMAC could have, and should have, paid the nominal Lien to protect the 

Deed of Trust because any such payment by GMAC would have automatically 

been added to the debt secured by the Deed of Trust. GMAC also elected not to 

appear at the Association's foreclosure sale to protectively bid on the Property in 

order to protect the value of the Deed of Trust. Other than complaining about not 

receiving a partial lien payoff amount from NAS or the Association, GMAC did 

nothing to protect the Deed of Trust by paying the entire Lien and adding the 

payment to the debt secured by the Deed of Trust. 

Whether NAS or the Association provide a partial payoff amount to GMAC 

has nothing to do with the GMAC's rights to protect the Deed of Trust or to 

enforce its Deed of Trust, on behalf of, or against GMAC's Borrower, and has 
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nothing to do with GMAC's election to do nothing. 2  GMAC's choice not to pay 

the Lien should not invalidate the Association's foreclosure sale. Similarly, the 

‘`good faith" requirement for contracts and duties applies to the Association for 

contracts with the Association, and the duties of the Association's to its members. 

There is no contract between the Association and GMAC, and the HOA Board's 

duties to the Association are to comply with the Nev. Rev. Stat. § 116. 

Nev. Rev. Stat. § 116 (the "Statute") does not require an HOA to parse a lien 

or to provide partial lien "payoff amounts" to third-parties. On the other hand, the 

Statute requires that the foreclosure notices contain the lien amount and that the 

notices are publically recorded. Nev. Rev. Stat. § 116 prescribes the content of the 

Notice of Delinquent Assessment (Nev. Rev. Stat. § 116.61162(1)(a)), the Notice 

of Default (Nev. Rev. Stat. § 116.61162(1)(b)), and the Notice of Sale (Nev. Rev. 

Stat. § 116.311635). And as this Court has stated in the SFR decision, that it is 

proper for the notices to state the entire lien amount because the notices go to the 

homeowner as well as other junior lien holders. Thus, whether the Association 

responds to a junior lien holder's request for a partial lien amount, which is not 

required under Nev. Rev. Stat. § 116, should have no effect on the validity of the 

Association's foreclosure sale. 

2  As a result of GMAC's inaction, GMAC is subject to multitude of equitable 
defenses such as laches, estoppel, waiver, and failure to mitigate. 
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The volunteer HOA board's duties and obligations are stated within the 

CC&Rs and Nev. Rev. Stat. § 116. There is no provision of Nev. Rev. Stat. § 116 

which requires the Association to protect GMAC or that the Association owes a 

duty to GMAC. The good faith obligation of the HOA board attaches to contracts 

entered into by the volunteer HOA Board on behalf of the Association. Likewise, 

the duties are "governed by this chapter" require the board to comply with Nev. 

Rev. Stat. § 116, which does not require any disclosure of partial payoffs or other 

debtor information to third-parties such as GMAC. 

Finally, under the FDCPA, NAS and the Board could be subject to liability 

by improperly disclosing information regarding association member's debts to 

third-parties, such as GMAC. 

V. ARGUMENT 

GMAC's failure to avail itself to its contractual rights and remedies under 

the Deed of Trust undermines its position that the HOA somehow prevented 

GMAC from paying the Lien. As set forth in the Deed of Trust, only the Borrower 

was obligated to protect the Deed of Trust. As set forth in the Deed of Trust, 

GMAC could pay the Lien when the Borrower failed to protect the Deed of Trust. 

As set forth in the Deed of Trust, GMAC's protective payment would be added to 

the debt secured by the Deed of Trust. The Association and NAS did nothing to 

deprive GMAC's "ability to control its fate." (Opening Brief p. 12). 
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The volunteer HOA Board is obligated to comply with the Statute, and is not 

obligated to engage in creative statutory construction with might violate the HOA 

Board's duties as a fiduciary of the Association subject to the business judgment 

rule, or otherwise expose the Association to liability for discussing association 

member's debt with third-party junior lien holders. 

A. 	The Lender's Failure to Avail itself to its Contractual Rights and 
Remedies under the Deed of Trust does not Create Additional 
Obligations or Liability on the HOA. 

GMAC knew about the Lien but refused to take the action necessary to 

protect the Deed of Trust. See, e.g., Alliance Property Management & Dev., Inc. v. 

Andrews Ave. Equities, Inc., 133 A.D.2d 30, 34, 518 N.Y.S.2d 804, 807, (N.Y. 

App. Div. 1st Deptt 1987) ("those who lend money secured by real property are 

aware that the security provided by the real property is dependent on the payment 

by owners of the real property of real estate taxes, and that they should inform 

themselves of the relevant statutory provisions.") (dictum in dissent). 

A promissory note and deed of trust are contracts which expressly define the 

contracting parties' rights and obligations. See Garand v. JPMorgan Chase Bank, 

532 F. Apptx 693, 696 (9th Cir. 2013) ("the rights and obligations of the parties are 

dictated by express contracts—the first mortgage note and deed of trust."). 

Contracts such as the Deed of Trust in this case, expressly provide for the remedies 

in the event of a breach by one of the parties. "We recognized long ago that a deed 

of trust 'provides the remedies for its own enforcement.' Spruill v. Ballard, 61 
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App.D.C. 112, 58 F.2d 517, 519 (1932)." Bryant v. Jefferson Fed. Say. & Loan 

Ass'n, 509 F.2d 511, 513 (D.C. Cir. 1974). 

It is axiomatic that a contract bind only the parties to the contract. See 

Wallace, Saunders, Austin, Brown, & Enochs, Chtd. Vs. Rahm, 963 S.W.2d 

419,422 (Mo. Ct. App. W.D. 1998) (holding that "A contract generally binds no 

one but the parties thereto, and it cannot impose any contractual obligation or 

liability on one not a party to it." [citation omitted]); See also, Kovacs, MD. vs. 

Freeman, et. al., 957 S.W.2d 251 (Ky. 1997) (holding it is a "basic principle that 

the obligations of a contract are limited to the parties thereto and cannot be 

imposed on a stranger to the contract...."). 

The Association is not a party to the Deed of Trust (see Deed of Trust, I 

JA000010-11, (setting forth the parties thereto)). There is no provision within the 

Deed of Trust, and no authority which obligates the HOA to protect the Deed of 

Trust. (Id.) See also, Bourne Valley Court Trust v. Wells Fargo Bank, N.A., No. 

2:13-CV-00649-PMP, 2015 WL 301063, at *5 (D. Nev. Jan. 23, 2015) (granting 

summary judgment against the lender, noting that the lender does not "point to 

evidence or legal authority indicating that beyond selling the property to the 

highest bidder, the HOA was responsible for protecting [the lender's] interests in 

addition to the homeowners' interests."). 
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It is axiomatic that equity requires clean hands. See Smith v. Smith, 68 Nev. 

10, 20, 226 P.2d 279, 284 (1951). ("[H]e who seeks equity must do equity, and 

must come into court with clean hands."). 

There are multiple points in time when GMAC could have avoided the loss 

of the Deed of Trust but failed to do so. At any time prior to the HOA Lien 

Foreclosure Sale, GMAC could have paid the past due assessments to protect the 

Deed of Trust. On the day of the HOA Lien Foreclosure Sale, GMAC could have 

appeared at the public auction, and protectively bid to preserve the Deed of Trust. 

Instead of taking action, however, GMAC chose inaction. GMAC cannot, through 

its own inaction, cause a specific and avoidable result and then complain at the 

result, even if based on an erroneous assumption regarding the effect of the HOA's 

sale. It is a long held maxim that a mistake of law, where the party knows the facts 

but is ignorant of the consequences, is no ground for relief, and money paid under 

such mistake cannot be recovered back. Upton v. Tribilcock, 91 U.S. 50 (1875). 

Stated more recently by this Court: "Mt is well established that due process 

is not offended by requiring a person with actual, timely knowledge of an event 

that may affect a right to exercise due diligence and take necessary steps to 

preserve that right." SFR Investments Pool 1 v. US. Bank, 130 Nev. Adv. Op. 75, 

334 P.3d 408, 418 (2014) (quoting In re Medaglia, 52 F.3d 451, 455 (2d 

Cir.1995)). 
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In this case, it is undisputed that GMAC knew about the Association's Lien 

and what GMAC's rights and remedies were with respect to the Deed of Trust 

because GMAC's Deed of Trust expressly references the Association and the 

Association's Lien and CC&Rs. See Deed of Trust and PUD Rider at JA000011, 

K; JA000014, § 4; JA000016, § 9; PUD Rider, JA000025-26). Paragraph K of the 

Deed of Trust defines "Community Association Dues, Fees and Assessments" as 

"all dues, fees, assessments and other charges that are imposed on Borrower or the 

Property by [the Association]." (I JA000011). Section 4 of the Deed of Trust states 

that the Borrower "shall pay all taxes, assessments, charges, fines ... which can 

attain priority over this [Deed of Trust and shall pay] Community Association 

Dues, Fees, and Assessments..." (Deed of Trust § 4, JA000014). Section 4 of the 

Deed of Trust also expressly obligates the Borrower to pay "any lien" which has 

priority over the Deed of Trust. Id. Section 9 of the Deed of Trust relates to 

GMAC's remedies in the event the Borrower fails to perform the obligations under 

the Deed of Trust. (JA00016-17). Section 9 of the Deed of Trust states that the 

Lender may "do and pay for whatever is reasonable or appropriate to protect [the 

Deed of Trust]" and that the Lender may pay and recover against the borrower, 

reasonable attorneys' fees to protect the Deed of Trust. Id. 

In the event GMAC did decide to protect the Deed of Trust, as was its right, 

then "[a]ny amounts disbursed by Lender under this Section 9 shall become 
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additional debt of Borrower secured by this [Deed of Trust]." (I JA000017) 

(emphasis added). 

The PUD Rider also requires the Borrower to perform all the obligations in 

the CC&Rs. (PUD Rider, 11 A, I JA000025). The PUD Rider echoes § 9 of the 

Deed of Trust and states that, in the event the Borrower fails to pay dues and 

assessments, then the Lender may pay them, and that any amount paid by the 

Lender "shall" be added to the underlying debt secured by the Deed of Trust. (PUD 

Rider at TF, JA000026). 

In addition to the express references in the Deed of Trust and the PUD Rider 

to the HOA, assessments, and liens, at the time of the loan in 2006, the Lender had 

notice of the Association's Lien because Nevada had adopted Nev. Rev. Stat. § 

116 in the year 1991, placing GMAC on notice "by operation of the 

statute....[thus, an HOA lien foreclosure extinguishing a] first deed of trust 

recorded prior to a notice of delinquent assessments, does not violate [the lender's] 

due process rights." SFR Investments Pool I v. U.S. Bank, 130 Nev. Adv. Op. 75, 

334 P.3d 408, 418 (2014) (quoting 7912 Limbwood Court Trust v. Wells Fargo 

Bank, NA., 979 F.Supp.2d 1142, 1152, D. Nev. 2013); see also, Alliance Property 

Management & Dev., Inc. v. Andrews Ave. Equities, Inc., 133 A.D.2d at 34 (lender 

should inform themselves of applicable statutes). 
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It is further undisputed that GMAC knew about the Lien because the 

Complaint alleges GMAC made multiple contacts with "NAS and/or Peccole 

Ranch" prior to the HOA Lien Foreclosure Sale. (Opening Brief p. 3; I 

JA000004:4-7; II JA000337:3-5). Knowing about a lien but refusing to pay the lien 

does not provide GMAC with an excuse to ignore its contract with the Borrower 

and choose not pay the lien. Refusing to enforce a contract is not a basis for 

GMAC to request this Court to void a foreclosure sale. SFR Investments Pool 1 v. 

U.S. Bank, 130 Nev. Adv. Op. 75, 334 P.3d 408, 418 (2014) (person with notice 

must exercise due diligence and take reasonable steps). 

Despite having actual knowledge of the Lien, GMAC elected to take no 

action to protect the Deed of Trust. Instead, GMAC acts as if the HOA somehow 

prevented GMAC from paying the nominal Lien. The Court should not do for 

GMAC that which GMAC was unwilling to do for itself. 

B. Nev. Rev. Stat. § 116 Does Not Require HOAs or their Agents to 
Determine the "Super-priority" portion of an HOA's Assessment 
Lien or to Provide such Determinations at the Request of Junior 
Lienholders. 

There is no provision within the Statute which requires or permits the HOA 

to: (1) determine a super-priority amount of the Lien, (2) bifurcate the HOA's 

Lien, (3) respond to junior lien holder's inquiries, or (4) accept a partial lien 

payment on the Lien, and then (5) release only a portion of the lien. 
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The Statute is Nevada's implementation of the UCIOA, which was designed 

to protect HOAs and balance the power between HOAs and lenders. (Opening 

Brief, p. 10). The Statute's purpose is well chronicled in the legislative history 

which the Court considered in the SFR decision. As the Court is acutely aware, 

there is much debate and litigation about the about the precise amount of this 

super-priority portion of the lien, (e.g., Horizon at Seven Hills Homeowners 

Association vs. Ikon Holdings, NV Supreme Court Case No. 63178). 

The Statute ensures that when a lender forecloses a first security instrument, 

that the HOA gets paid at least portion of its delinquent assessments as set forth in 

Nev. Rev. Stat. § 116.3116(2). When a lender timely forecloses, the HOA's lien 

survives the lender's foreclosure ensuring that the HOA gets paid at least a portion 

of past due assessments. Nev. Rev. Stat. § 116.3116(2). And when a lender 

forecloses first and pays the HOA as a result, there is no need for the HOA to 

foreclose. 

On the other hand, if the HOA forecloses its superior lien first, the Statute 

provides for the distribution of the foreclosure proceeds as follows: 

(c) Apply the proceeds of the sale for the following purposes in the 
following order: 

(1) The reasonable expenses of sale; 
(2) The reasonable expenses of securing possession before sale, 

holding, maintaining, and preparing the unit for sale, including 
payment of taxes and other governmental charges, premiums on 
hazard and liability insurance, and, to the extent provided for by 
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the declaration, reasonable attorney's fees and other legal 
expenses incurred by the association; 

(3) Satisfaction of the association's lien; 
(4) Satisfaction in the order of priority of any subordinate claim 

of record; and 
(5) Remittance of any excess to the unit's owner. 

Nev. Rev. Stat. § 116.31164(3)(c) (emphasis added). The Statute does not provide 

for separate priority tranches for the Association's Lien. The Lender's interest is in 

the fourth priority position for any excess proceeds. Thus, there is no suggestion 

that Nev. Rev. Stat. § 116.31164(3) requires the HOA make a "super-priority" 

determination or to conduct any bifurcation of the HOA Lien and then publish or 

provide the information prior to the foreclosure sale to third-parties. 

Additionally, the Statute sets forth the notice requirements. This Court has 

already determined that the total amount of the lien is appropriately stated in the 

foreclosure notices. SFR Investments Pool I v. U.S. Bank, 130 Nev. Adv. Op. 75, 

334 P.3d 408, 418 (2014) ("The notices went to the homeowner and other junior 

lienholders, not just U.S. Bank, so it was appropriate to state the total amount of 

the lien."). 

In this case, the Complaint admits the foreclosure notices included the 

amounts. (Complaint TT 12, 13, 14; I JA000003). The Notice of Delinquent 

Assessment included the amount of the Lien pursuant to Nev. Rev. Stat. § 

116.61162(1)(a). See Notice of Delinquent Assessment Lien (I JA000032). The 

Notice of Default and Election to Sell Under Homeowners Association Lien 
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included the amount of the Lien pursuant to Nev. Rev. Stat. § 116.61162(1)(b). See 

Notice of Default (I JA000034). And finally, the Notice of Foreclosure Sale 

included the amount of the lien pursuant to Nev. Rev. Stat. § 116.311635. See 

Notice of Foreclosure Sale (I JA000037-38). 

GMAC posits that "there must be a requirement that when a junior lien 

holder tenders funds to pay off a lien, the lienholder must accept those funds." 

(Opening Brief p. 8. (citing SFR, 334 P.3d at 414). While that may be true, the 

facts do not exist in this case. The operative language of GMAC's statement is a 

junior lien holder offering to "pay off a lien" rather than merely attempting to 

make a partial payment on a lien. The argument is a non-starter in this case 

because the Complaint does not allege that GMAC tendered anything. (Compl. 

18, I JA000004). And because the Statute does not require or establish how the 

volunteer HOA Board or NAS would: (1) determine the highly disputed "super-

priority" amount of the Lien, and then (2) bifurcate the Lien, and then (3) 

communicate the bifurcated lien amount to third-parties, and then (4) accept 

payment on a bifurcated portion of the Lien, and then (5) release a bifurcated 

portion of the Lien, 3  the volunteer HOA Board would not be acting in the best 

interest of the Association as fiduciaries subject to the business judgment rule. 

3  Even application of the principle of Equitable Subrogation requires the junior lien 
to completely "pay[] off" the senior lien, rather than making a partial payment in 
order to leapfrog the priority of the senior lien. See Am. Sterling Bank v. Johnny 
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1. 	The 2013 Amendment Does Not Apply to Foreclosures. 

GMAC notes that after the foreclosure sale in this case, Nev. Rev. Stat. § 

116.4109(7) was amended to ensure that a holder of a security interest in a unit 

would receive a "statement of demand" which includes: "the amount of the 

monthly assessment for common expenses and any unpaid obligation of any kind, 

including, without limitation, management fees, transfer fees, fines, penalties, 

interest, collection costs, foreclosure fees and attorney's fees currently due from 

the selling unit's owner" Nev. Rev. Stat. § 116.4109(7) (emphasis added). 

However, in addition to taking effect after this foreclosure sale, the new 

requirement does not apply to HOA lien foreclosures. 

First, as stated by the title of this subsection, "Resales of units" this 

subsection of the Statute applies only when an owner resells a unit and does not 

apply to HOA lien foreclosures. As emphasized above, this subsection is not part 

of the lien foreclosure subsection, Nev. Rev. Stat. § 116.3116. Additionally, the 

clear and unambiguous language of the statute requiring the statement of demand 

applies to "fees currently due from the selling unit's owner." Nev. Rev. Stat. § 

116.4109(7) (emphasis added). Thus the unit's owner is the seller, not a 

foreclosing entity. 

Mgmt. LV, Inc., 126 Nev. Adv. Op. 41, 245 P.3d 535, 539 (2010) (quoting Houston 
v. Bank of America, 119 Nev. 485, 488, 78 P.3d 71, 73 (2003) (quoting Mort v. 
U.S., 86 F.3d 890, 893 (9th Cir.1996)). 
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Second, the statement of demand includes all fees and costs, but does not 

require a determination of any priority of each of the fees and costs. Thus, when a 

unit owner is selling a unit, a secured creditor may request a statement of demand 

and the HOA must provide the statement, including all fees and costs, assuming 

the requester pays the fee. (Nev. Rev. Stat. § 116.4109(7)). In addition, because the 

unit owner is conducting the sale, a statement of demand is useful because there 

are no foreclosure notices or other notices which would inform the requester of any 

outstanding lien amounts. 

Also, through this subsection of the Statute, the Unit's Owner consents to 

the HOA's third-party disclosure of the homeowner's debt information. Such 

consent of the unit's owner is not obtained in an involuntary HOA Lien 

Foreclosure Sale, where each of the foreclosure notices already appropriately 

contains the total Lien amount. 

GMAC's choice to ignore the publically recorded foreclosure notices does 

not provide a basis for the Court to set aside an HOA Lien Foreclosure Sale. 

C. 	The Volunteer HOA Board's Duties and Obligations are to the 
Association, and to Comply with the Statute and the Volunteer 
HOA Board has no duty to Construe the Statute in a way which 
adds requirements. 

The Volunteer HOA Board's duties and obligations are to the Association 

and are set forth in the CC&Rs and in Nev. Rev. Stat. § 116 which states: 

[The HOA Board] acts on behalf of the association. In the performance of 
their duties, the officers and members of the executive board are fiduciaries 
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and shall act on an informed basis, in good faith and in the honest belief that 
their actions are in the best interest of the association. Officers and members 
of the executive board: (a) Are required to exercise the ordinary and 
reasonable care of officers and directors of a nonprofit corporation, subject 
to the business-judgment rule... 

Nev. Rev. Stat. § 116.3103(1). The business judgment rule is "presumption that in 

making a business decision the directors of a corporation acted on an informed 

basis, in good faith and in the honest belief that the action taken was in the best 

interests of the company." Shoen v. SAC Holding Corp., 122 Nev. 621, 632, 137 

P.3d 1171, 1178-79 (2006) (citation omitted). The same year Nevada adopted the 

UCIOA, Nevada codified the Business Judgment Rule as Nev. Rev. Stat. 78.138. 

In this case, the volunteer HOA Board and NAS were acting pursuant to 

their fiduciary duties, subject to the business judgment rule, by complying with the 

Statute as it was written, which sets forth the notice requirements for a foreclosure 

sale. As GMAC admits, the Statute does not say that the HOA or NAS must: (1) 

determine the super-priority amount, (2) bifurcate the lien, and (3) respond to 

junior lien holder's questions regarding the HOA's determination regarding the 

bifurcation and priority of the lien. See Opening Brief pp. 4-5 (discussing "unstated 

requirements" that are "too time-consuming and voluminous" to state expressly 

and "goes without saying."). Nevertheless, GMAC would have the group of 

volunteers HOA Board members and NAS unilaterally modify the Statute to 

include unstated requirements. 
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The Association and NAS respectfully disagree. A fiduciary duty subject to 

the business judgment rule does not requires a volunteer HOA Board to add 

requirements to the Statute, or to otherwise invent additional obligations on the 

Association where none existed. See, e.g., Bourne Valley Court Trust v. Wells 

Fargo Bank, NA., No. 2:13-CV-00649-PMP, 2015 WL 301063, at *5 (D. Nev. 

Jan. 23, 2015) (no "evidence or legal authority indicating that beyond selling the 

property to the highest bidder, the HOA was responsible for protecting [the 

lender's] interests in addition to the homeowners' interests.") 

Indeed, GMAC recognizes the importance of statutory compliance when it 

cites a case applying Nev. Rev. Stat. § 107.080, where failure to comply with that 

statute was fatal to the foreclosure. (Opening Brief, p. 6, (citing Title Ins. & Trust 

Co. v. Chicago Title Ins. Co., 97 Nev. 523, 527, 634 P.2d 1216, 1218 (1981))). 

The Association and NAS do not provide the super-priority amount because, 

as fiduciaries of the Association acting under the business judgment rule, the 

Statute does not require the Association or NAS to provide GMAC with 

information that would require the HOA Board and NAS to engage in speculative 

computations. As noted ad nauseam, above, each of the foreclosure notices 

provide GMAC with the information need for GMAC to protect the Deed of Trust. 

GMAC's cries that the Association and NAS have somehow prevented GMAC 

from protecting the Deed of Trust ring hollow. In a word, the answer to the 
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certified question before the Court is: none. There is no effect on a foreclosure sale 

conducted pursuant to Nev. Rev. Stat. § 116.31162 when the Association does not 

delineate the super-priority amount of its lien. 

D. 	The Statute's Notice Provision Provides all Junior Lien Holders 
with Sufficient Information to Protect their Interests. 

The Statute provides sufficient notice to all junior lien holders who are 

actually interested in protecting their interests. The Statute already requires the 

foreclosure notices to contain the information required for all junior lien holders to 

protect their interests. (Nev. Rev. Stat. §§ 116.31163-31165). 

GMAC argues that the HOA is obligated to provide "interested parties" with 

current payoff figures and deems the non-requirement as "universally understood" 

because there is no authority in twenty-one other UCIOA adopting jurisdictions. 

(Opening Brief p. 9). However, a more logical interpretation of the absence of 

authority is that the other UCIOA jurisdictions have concluded what this Court has 

already stated, that the foreclosure notices required by the Statute are sufficient and 

appropriately contain the total lien amount. SFR Investments Pool / 130 Nev. Adv. 

Op. 75, 334 P.3d at 418. 

The notice provisions of the Statute do not say "if you hold a Deed of Trust, 

then you may contact the HOA for a different lien amount." What a junior lien 

holder elects to do (or not do) with the publically recorded lien payoff information 
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is completely up to the junior lien holder and completely beyond the control of the 

HOAs. 

1. 	The Association and NAS have not violated Nev. Rev. Stat. 
§ 116.1113. 

GMAC argues that the foreclosure was not in good faith due to the 

Association's and NAS's "oppressive and unfair actions" and cites Nev. Rev. Stat. 

§ 116.1113 in support. (Opening Brief pp. 16, 17). GMAC's characterization of 

oppression is unpersuasive. A more accurate description of the Association's 

conduct is that, by recording the foreclosure notices as required by the Statute, the 

Association and NAS have put the entire world on notice of the Association's 

Lien, the amount of the Lien, and of the steps any junior lien holder could take to 

pay the Lien to protect the junior lien. See Allen v. Webb, 87 Nev. 261, 272, 485 

P.2d 677, 684 (1971) (recording of real property instrument provides notice to the 

world). 

The Association's and NAS's undisputed actions were simply complying 

with the notice provisions of the Statute, i.e., recording the Notice of Delinquency, 

Notice of Default, and Notice of Sale. It is undisputed that GMAC knew about the 

sale, even to the point that the sale was postponed once. (Complaint 411 15; I 

JA000004). But rather than protect the Deed of Trust, GMAC chose to do nothing. 
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E. 	The Volunteer HOA Board is Not Obligated to Risk Liability 
Under the Fair Debt Collections Practices Act ("FDCPA") simply 
because a Lender refuses to protect its Deed of Trust. 

The volunteer HOA Board hired NAS to effect collection of the Borrower's 

HOA debt through the enforcement of the HOA's Lien pursuant to the Statute. 

Debt collection is subject to the statutes which apply to such activities. One such 

statute is the FDCPA, which states: 

(b) Communication with third parties 
Except as provided in section 1692b of this title, without the prior consent 
of the consumer given directly to the debt collector, or the express 
permission of a court of competent jurisdiction, or as reasonably necessary 
to effectuate a postjudgment judicial remedy, a debt collector may not 
communicate, in connection with the collection of any debt, with any 
person other than the consumer, his attorney, a consumer reporting agency 
if otherwise permitted by law, the creditor, the attorney of the creditor, or the 
attorney of the debt collector. 

15 U.S.C. § 1692c(b). Violation of the FDCPA subjects NAS and the Association 

to civil liability, including damages and the costs of any resulting litigation. 15 

U.S.C. § 1692k. 

In this case, as noted above, the Association's duties and obligations, are set 

forth in the CC&Rs and in Nev. Rev. Stat. § 116.3103(1) (fiduciary in best 

interests of association, subject to the business judgment rule). 

As noted above, the business judgment rule requires the HOA Board to act 

in the Association's best interest. Shoen v. SAC Holding Corp., 122 Nev. 621, 632, 

137 P.3d 1171, 1178-79 (2006). 
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In this case, the volunteer HOA Board and NAS were acting pursuant to 

their duties under the Statute because none of the FDCPA exceptions apply to the 

rule barring communications with third-parties, such as GMAC. The Complaint 

does not allege that: (1) GMAC has obtained the Borrower's consent to discuss the 

Borrower's debt with NAS or the Association, or that (2) GMAC has a court order 

requiring NAS or the Association to discuss the consumer's debt, or (3) that 

GMAC was trying to effect a postjudgment judicial remedy. See Complaint I 

JA000001-42. 

Therefore, the Court should not require the volunteer HOA Board or its 

agent NAS to participate in conduct (the disclosure of debt information to third-

parties) which, in the volunteer HOA Board's business judgment, and as a 

fiduciary of the Association, may expose the Board or the Association to liability 

for violation of the FDCPA by discussing debts of the Borrower with the third-

party, GMAC. 

VI. CONCLUSION 

The Court should not do for GMAC, what GMAC was unwilling to do for 

itself. Contrary to GMAC's allegations, neither the Association nor NAS acted as 

an impenetrable barrier to GMAC's right to pay the Lien in order to protect its 

Deed of Trust. Each of the publically recorded foreclosure notices communicated, 
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to all persons who gazed upon them, the amount of the lien. GMAC chose to 

ignore the obvious and failed to protect its Deed of Trust, either by paying the Lien 

or by protectively bidding at the foreclosure sale. The Court should answer the 

certified question as follows: 

There is no effect on a foreclosure sale conducted pursuant to Nev. Rev. 
Stat. § 116.31162 when an association does not provide a super-priority 
amount because the Statute already provides lenders with sufficient 
information to enable them to protect their Deeds of Trust. 
Communicating a lien amount, through the publically recorded 
foreclosure notices is not thwarting a lender's effort to protect its Deed 
of Trust, especially in instances where the Deed of Trust, and any riders 
thereto, expressly provide a mechanism for lenders to protect the Deed 
of Trust, and contains remedies for the borrower's failures to protect the 
Deed of Trust. Creating additional requirements on the HOAs or their 
agents, which are not already stated within the text of the Nev. Rev. 
Stat. § 116, is the province of the legislature. 
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preliminary injunctive relief, exclusive jurisdiction, due process analysis, legislative intent, supplemental brief,

foreclosure sale, due process, reply brief, diversity, mandatory, briefing, enacting, parties, reply, days

Counsel: [*1] For LN Management LLC Series 5204 Painted Sands, Plaintiff: Kerry P. Faughnan, LEAD

ATTORNEY, North Las Vegas, NV.

For Wells Fargo Bank, N.A., Defendant: Chelsea Crowton, LEAD ATTORNEY, Wright, Finlay & Zak, LLP, Las

Vegas, NV.

Judges: Lloyd D. George, United States District Judge.

Opinion by: Lloyd D. George

Opinion

On July 7, 2013, the court granted plaintiff's motion for a temporary restraining order (#8) pending a ruling on

plaintiff's motion for preliminary injunction. This matter comes before the court on defendant Wells Fargo Bank,

N.A.'s motion to dismiss, and plaintiff's motion for preliminary injunction. On August 6, 2013, the court conducted

a hearing and determined that it should consider the motion to remand before considering preliminary injunctive

relief. The briefing on the motion to remand (#15, response #22, reply #24), which was still pending at the time of

the hearing, has now been completed.

Plaintiff asserted two general arguments in support of remand: application of the prior exclusive jurisdiction

doctrine and lack of diversity. In its reply brief, plaintiff withdrew its prior exclusive jurisdiction argument. Regarding

its diversity argument, plaintiff maintains that Quixote Ventures Opportunity [*2] Fund, LLC, is properly named as

a defendant, indeed a necessary party, because Quixote Ventures may have a claim for wrongful foreclosure

against the homeowners association, and plaintiff cannot obtain title insurance without that party's inclusion.

However, plaintiff's complaint does not allege any facts specific to Quixote Ventures, and fails to assert a case and

controversy against it. Moreover, asWells Fargo points out, Nevada law eliminates any legal necessity to quiet title

and legal remedies available to Quixote Ventures against the plaintiff with regards to the foreclosure sale.

Accordingly, the motion to remand will be denied.

The court has also reviewed the briefs on defendantWells Fargo's motion to dismiss (#4, response #12, reply #20)

and motion for preliminary injunction (#6, response #7), which highlight the divide in this district over whether,
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pursuant toNRS 116.3116(2), a first, position deed of trust is extinguished upon an HOAforeclosure sale. With two

exceptions, the courts of this district, including this court, see Kal-Mor-USA, LLC v. Bank of America, N.A., No.

2:13-cv-0680-LDGVCF, 2013 U.S. Dist. LEXIS 98375, 2013 WL 3729849 (D. Nev. July 8, 2013), have held that

NRS 116.3116(2)(c) creates [*3] a limited super priority lien for ninemonths of HOAassessments leading up to the

foreclosure, but it does not eliminate the first security interest. SeePremier OneHoldings, Inc. v. BACHome Loans

Servicing LP, No. 2:13-CV-895-JCM-GWF, 2013 U.S. Dist. LEXIS 112590, 2013 WL 4048573 at *3 (D. Nev. Aug.

9, 2013) (citing cases); see also LVDG Series 125 v. Welles, No. 3:13-cv-0503-LRH-WGC, 2013 U.S. Dist. LEXIS

167176, 2013WL 6175813 (D. Nev. Nov. 25, 2013) (accord); but see SFR Investments Pool 1, LLC v. Wells Fargo

Bank, N.A., No. 2:13-cv-1153-APG-PAL (granting injunctive relief in favor of the HOA) and 7912 Limbwood Court

Trust v. Wells Fargo Bank, N.A., No. 2:13-cv-0506-PMP-GWF, 2013 U.S. Dist. LEXIS 154250, 2013 WL 5780793

(D. Nev. Oct. 28., 2013).

As a result of the issue being raised initially in defendants' reply brief, the 7912 Limbwood court's due process

analysis did not take into account the argument of the holder of the first deed of trust, Wells Fargo, that, because

the statutory notice provisions of Chapter 116 do not require notice to a first deed of trust holder, it afforded

inadequate due process to prior lienholders to protect their interests and is at odds with the general non-judicial

foreclosure requirements of Chapter 107. See 2013 U.S. Dist. LEXIS 154250, 2013 WL 5780793 at *10.

[*4]Notwithstanding that procedural ruling, this court considers the lack of mandatory notice to prior lienholders to

be relevant both to a due process analysis and a consideration of the legislature's intent regarding extinguishment

when enactingNRS 116.3116. See Fairway Estates Assoc. of Apartment Owners v. Unknown Heirs and Devisees

of Young, 172 Wash. App. 168, 181, 289 P.3d 675, 682 (Wash. Ct. App. 2012) (the legislature could not have

intended that a fee simple holder could be divested of property through foreclosure without notice and through no

fault of its own, while a HOA's interests are fully protected by a lien attaching to a leasehold interest). Accordingly,

the court will order supplemental briefing on that issue before considering the motion to dismiss and preliminary

injunctive relief.

THE COURT HEREBY ORDERS that plaintiff's motion to remand (#15) is DENIED.

THE COURT FURTHER ORDERS that the parties shall have 30 days from the date of this order in which to file

supplemental briefs on whether a lack of mandatory notice to prior lienholders bears on due process or the

legislature's intent regarding extinguishment when enacting NRS 116.3116.

THE COURT FURTHER ORDERS that any [*5] responses shall be filed within 10 days after the filing of the

supplemental briefs.

DATED this 12 day of December, 2013.

/s/ Lloyd D. George

Lloyd D. George

United States District Judge
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Premier One Holdings, Inc. v. BAC Home Loans Servicing LP

United States District Court for the District of Nevada

August 9, 2013, Decided; August 9, 2013, Filed

2:13-CV-895 JCM (GWF)

Reporter

2013 U.S. Dist. LEXIS 112590; 2013 WL 4048573

PREMIER ONE HOLDINGS, INC., Plaintiff(s), v. BAC HOME LOANS SERVICING LP, et al., Defendant(s).

Core Terms

trust deed, homeowner, extinguish, foreclosure, services, Loans, security interest, first position, foreclose,

neighborhood, mortgage, courts, delinquent assessment, recorded, absurd, lender, Banks, prior deed,

assessments, buyer, deed, purchase the property, factual allegations, cause of action, absurd result, purchaser

Counsel: [*1] For Premier One Holdings, Inc., Plaintiff: Charles D Lombino, LEAD ATTORNEY, Lombino Law

Studio, Ltd., Henderson, NV.

For BAC Home Loans Servicing LP, formerly known as Countrywide Home Loans Servicing, Defendant:

Edward Chang, LEAD ATTORNEY, Abran E. Vigil, Ballard Spahr, Las Vegas, NV; Matthew David Lamb, Ballard

Spahr LLP, Las Vegas, NV.

Judges: James C. Mahan, UNITED STATES DISTRICT JUDGE.

Opinion by: James C. Mahan

Opinion

ORDER

Presently before the court is defendant BAC Home Loans Servicing LP motion to dismiss. (Doc. # 2). Plaintiff

Premier One Holdings, Inc. filed a response in opposition (doc. # 9), and the defendant filed a reply (doc. # 14).

I. Background

In 2006, non-parties Conrado and Catherne Teotico obtained a mortgage loan for $305,992 from Countrywide

Home Loans, Inc. The loanwas secured by a deed of trust recorded onMay 31, 2006. The deed of trust encumbers

real property located at 3825 Pastel Ridge Street in Las Vegas, NV.

The deed of trust names Mortgage Electronic Registration Systems, Inc. ("MERS") as nominee and beneficiary.

On or about August 15, 2009, MERS assigned the deed of trust to defendant BAC Home Loans Servicing ("BAC

Home Loans"). Countrywide Home Loans Servicing LP is the successor [*2] by merger to BAC Home Loans,

meaning that it currently holds the deed of trust.

On January 4, 2012, Canyon Springs Homeowner Association recorded a notice of lien against the property for

HOAassessments that the Teoticos never paid. Canyon Springs HOA recorded a notice of default and election to
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sell under the HOA lien on February 27, 2012. The HOA delinquent assessments totaled $3,190.47. At a

foreclosure sale on December 14, 2012, plaintiff purchased the property for $13,700.

Plaintiffs filed this lawsuit in state court after purchasing the property at the foreclosure sale. The clams are for quiet

title and for "cancellation of instruments." Defendants removed to this court.

II. Legal Standard

Acourt may dismiss a plaintiff's complaint for "failure to state a claim uponwhich relief can be granted." Fed. R. Civ.

P. 12(b)(6). A properly pled complaint must provide "[a] short and plain statement of the claim showing that the

pleader is entitled to relief." Fed. R. Civ. P. 8(a)(2); Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct.

1955, 167 L. Ed. 2d 929 (2007). While Rule 8 does not require detailed factual allegations, it demands "more than

labels and conclusions" or a "formulaic recitation of the elements [*3] of a cause of action." Ashcroft v. Iqbal, 556

U.S. 662, 129 S.Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009) (citation omitted). "Factual allegations must be enough

to rise above the speculative level." Twombly, 550 U.S. at 555. Thus, to survive a motion to dismiss, a complaint

must contain sufficient factual matter to "state a claim to relief that is plausible on its face." Iqbal, 129 S.Ct. at 1949

(citation omitted).

In Iqbal, the Supreme Court clarified the two-step approach district courts are to apply when considering motions

to dismiss. First, the court must accept as true all well-pled factual allegations in the complaint; however, legal

conclusions are not entitled to the assumption of truth. Id. at 1950. Mere recitals of the elements of a cause of

action, supported only by conclusory statements, do not suffice. Id. at 1949. Second, the court must consider

whether the factual allegations in the complaint allege a plausible claim for relief. Id. at 1950. A claim is facially

plausible when the plaintiff's complaint alleges facts that allows the court to draw a reasonable inference that the

defendant is liable for the alleged misconduct. Id. at 1949.

Where the complaint does not "permit the court to infer more than the [*4] mere possibility of misconduct, the

complaint has alleged, but it has not shown, that the pleader is entitled to relief." Id. (internal quotations and

alterations omitted). When the allegations in a complaint have not crossed the line from conceivable to plausible,

plaintiff's claim must be dismissed. Twombly, 550 U.S. at 570.

The Ninth Circuit addressed post-Iqbal pleading standards in Starr v. Baca, 652 F.3d 1202, 1216 (9th Cir. 2011).

The Starr court stated, "First, to be entitled to the presumption of truth, allegations in a complaint or counterclaim

may not simply recite the elements of a cause of action, but must contain sufficient allegations of underlying facts

to give fair notice and to enable the opposing party to defend itself effectively. Second, the factual allegations that

are taken as true must plausibly suggest an entitlement to relief, such that it is not unfair to require the opposing

party to be subjected to the expense of discovery and continued litigation." Id.

III. Discussion

Plaintiff argues that a properly conducted foreclosure pursuant to NRS 116.3116 permits an HOA's lien for

delinquent assessments to extinguish a first position deed of trust. Defendant argues [*5] that a properly

conducted foreclosure sale pursuant to NRS chapter 116 does not extinguish a first position deed of trust. The

court agrees with defendant.

"In Nevada, HOAs have immediate liens against real property when HOA assessments or other costs against a

unit become delinquent." Bayview Loan Servicing, LLC v. Alessi & Koenig, LLC, no. 2:13-cv-00164-RCJ, 2013

U.S. Dist. LEXIS 80502, 2013WL 2460452, at *3 (D. Nev. June 6, 2013) (citingNRS 116.3116(1)). Under the NRS

chapter 116 statutory scheme, an HOA lien is prior to all other liens and encumbrances on a unit except " a first

security interest on the unit recorded before the date on which the assessment sought to be enforcement became

delinquent. . . ." NRS 116.3116(2)(b).

"Also relevant is NRS 116.3116(2)(c), which carves out a limited exception to NRS 116.3116(2)(b)." Weeping

Hollow Ave. Trust v. Spencer, no. 2:13-cv-00544-JCM-VCF, 2013 U.S. Dist. LEXIS 74065, 2013 WL 2296313, at
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*5 (D. Nev. May 24, 2013). Subsection (2)(c) states in relevant part that an HOA lien "is also prior to all security

interests described in paragraph (b) to the extent of any charges incurred by the association on a unit pursuant to

NRS 116.310312 and to the extent of assessments for common expenses based on [*6] the periodic budget

adopted by the association pursuant to NRS 116.3115 which would have become due in the absence of

acceleration during the 9 months immediately preceding institution of an action to enforce the lien . . . ." NRS

116.3116(2)(c).

NRS 116.3116(2)(c) creates a super priority lien "to the extent of" charges incurred by the HOA pursuant to NRS

116.310312 (the cost of removal or abatement of a public nuisance related to the unit at issue), NRS 116.3115

(assessments for common expenses), or, for nine months of regular HOA dues immediately proceeding a

foreclosure or trustee sale. The words "to the extent of" are words of limitation and limit the amount of the HOA lien

that is given "super priority" status over a first security interest. The only part of the HOA lien that is a super priority

lien is the part expressly provided for in NRS 116.3116(2)(c), which are charges and/or fees pursuant to NRS

116.310312, NRS 116.3115, and nine months of regular HOA dues that became due "immediately preceding

institution of an action to enforce the lien." No other part of an HOA lien is prior to or given super priority status

above a first security interest.

The super priority lien affords [*7] anHOAsignificant protections. First, the HOAmay foreclose on the property with

delinquent assessments (either through a non-judicial or judicial action) to recover its lien, and the limited super

priority lien is superior to the first position deed of trust. If an HOA forecloses on the property, then the purchaser

takes the property subject to the prior security interest. See Weeping Hollow, 2013 U.S. Dist. LEXIS 74065, 2013

WL 2296313; First 100, LLC v. Wells Fargo Bank, N.A., no. 13-cv-431-JCM-PAL, 2013 U.S. Dist. LEXIS 97029,

2013 WL 3678111 (D. Nev. July 11, 2013). The HOA foreclosure does not extinguish the prior deed of trust even

if part of the HOA lien qualifies as a limited super priority lien under subsection (2)(c). Id.

Second, the HOAmay wait until the bank (or other holder of the note and deed of trust) forecloses on the property.

In such a case, the first cut of the proceeds from the sale must be paid to satisfy the super priority amount of the

HOA lien and the remainder of the proceeds are dedicated to satisfying the first position deed of trust (and

thereafter and junior liens in accordance with payment priorities).

Either option affords the HOA protections to recover a portion of its assessments. However, if the HOA pursues

[*8] the first course of action and conducts a foreclosure pursuant to NRS chapter 116, the HOA foreclosure does

not extinguish the first position deed of trust. The purchaser at the HOA foreclosure takes the property subject to

the first security interest.

IV. Absurd Results

Every federal court in this district to decide this issue has held that an HOA's super priority lien does not extinguish

a first position deed of trust. See Diakonos Holdings, LLC v. Countrywide Home Loans, Inc., no. 2:12-cv-00949-

KJD-RJJ, 2013 U.S. Dist. LEXIS 18718, 2013 WL 531092 (D. Nev. Feb. 11, 2013); Bayview Loan Servicing, LLC

v. Alessi & Koenig, LLC, no. 2:13-cv-00164-RCJ, 2013 U.S. Dist. LEXIS 80502, 2013 WL 2460452 (D. Nev. June

6, 2013);Weeping HollowAve. Trust v. Spencer, no. 2:13-cv-00544-JCM-VCF, 2013U.S. Dist. LEXIS 74065, 2013

WL 2296313 (D. Nev. May 24, 2013); Kal-Mor-USA, LLC v. Bank of America, N.A., no. 2:13-cv-0680-LDG-VCF,

2013 U.S. Dist. LEXIS 98375, 2013WL 3729849; see also Centeno v. Mortgage Electronic Registration Systems,

Inc., no. 2:11-cv-02105-GMN-RJJ, 2012 U.S. Dist. LEXIS 121932, 2013 WL 3730528 (D. Nev. Aug. 28, 2012)

(relying on, and justifiably so, the importance of the chronological order of recordation dates in a bank's deed of

trust and an HOA's assessment); but see SFR Investments Pool 1, LLC v. Wells Fargo Bank, N.A. et al, no.

2:13-cv-01153-APG-PAL [*9] (granting injunctive relief in favor of the HOA).

This court is aware that some state courts have interpreted theNRS 116.3116 in a way that permits the HOAsuper

priority lien to extinguish the bank's prior deed of trust, even though most state courts have agreed with the

interpretation of the federal courts. This court is also aware that the Nevada Supreme Court has granted
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injunctions that enjoin a bank from foreclosing or conducting a trustee sale if an HOA has foreclosed on its super

priority lien under the statute.

"Generally, when a statute's language is plain and its meaning clear, the courts will apply that plain language."

Leven v. Frey, 123 Nev. 399, 403, 168 P.3d 712, 715 (Nev. 2007). The plain and clear meaning of the statute is that

it affords an HOA a super priority lien of nine months of delinquent assessments, but nothing more than that. The

plain language of the statute does not permit an HOA foreclosure of its super priority lien to extinguish a prior

recorded deed of trust.

However, even if the statute were ambiguous, there is still only one acceptable interpretation of the statute. "[A]

statute's language should not be read to produce [*10] absurd or unreasonable results." Leven, 168 P.3d at 716;

Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575, 102 S. Ct. 3245, 73 L. Ed. 2d 973 (1982) ("It is true that

interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations

consistent with the legislative purpose are available."); U.S. v. Casasola, 670 F.3d 1023, 1029 (9th Cir. 20112)

("Our law, however, recognizes the principle that courts do not construe statutes in a manner that would lead to

absurd results."). To construe NRS 116.3116 to permit an HOA foreclosure to extinguish a first position deed of

trust would be an absurd result for at least the following four reasons.

First, from a practical standpoint, to permit an HOA delinquent assessment, which normally arises years after the

recordation of the deed of trust, and the amount of the HOA delinquent assessment will almost always be a small

fraction of the amount outstanding under the note and deed of trust, would be completely absurd. 1 Further,

"Nevada is a race notice state."Buhecker v. R.B. Peterson &SonsConstr. Co., 112 Nev. 1498, 1500, 929 P.2d 937,

939 (Nev. 1996) (citingNRS 111.320; 111.325)). Permitting an HOAsuper priority lien to [*11]wipe out a prior deed

of trust contravenes the principles and purpose of a race-notice jurisdiction. The court finds that it would be unjust

and absurd to permit an HOA super priority lien to extinguish a first position deed of trust, and potentially violate

due process. 2

The court [*12] finds it instructive to demonstrate how the absurdity that would result in this case from a contrary

interpretation of the statute. In this case, the delinquent assessments comprising the HOA lien totaled $3,190.47.

The court will assume that the entire $3,197.47 qualifies as the super priority lien under NRS 116.3116(2)(c),

though it is not clear the entire $3,197.47 would even qualify as super priority under the statute. The deed of trust

is for $305,992. The HOA lien is worth approximately one-one hundredth (1/100) of the value of the deed of trust.

Additionally, the deed of trust was recorded on or about May 31, 2006. The HOA recorded its lien on or about

January 4, 2012, which is about five and one half years after the recordation of the deed of trust. To permit an HOA

lien recorded five and one half years later and worth one-one hundredth of the value of the first security interest to

completely extinguish the first security interest would be an absurd result.

Second, courts that have held in favor of the HOAs on this issue have reasoned that permitting an HOA super

priority lien to extinguish a prior recorded deed of trust would incentivize the banks to foreclose at a faster pace.

[*13] This logic misunderstands greater points, but, more importantly, encourages a first option by the

bank—foreclosure or trustee sale by the bank—which should not be the first option. 3

A bank like this defendant has made thousands of loans, potentially tens of thousands, in this district to allow

Nevada residents to purchase homes. A bank like this defendant has easily made tens of thousands of loans

1 This is true even though, in the wake of the subprime lending induced mortgage crises, banks are not sympathetic

defendants. However, it is also true that, at least in this district, HOAs are not sympathetic defendants either. See, e.g., USA

v. Alcantar et al, 2:12-cr-00113-JCM-VCF; USA v. Priola, 2:13-cr-00016-APG-VCF.

2 In a hearing on a temporary restraining order on this exact issue in a different case, see First 100, LLC v. Wells Fargo Bank,

2:13-cv-431-JCM, (doc. # 24), counsel for the HOA argued that an HOA might have a cause of action for unjust enrichment

against the bank if the court declined to grant the injunction in favor of the HOA to enjoin the bank's trustee sale. The easy

answer is no. The tougher answer is if a bank with a prior deed of trust would have a cause of action for unjust enrichment

against an HOA if the HOA foreclosure under NRS 116.3116 extinguished the bank's prior deed of trust.

3 This is especially true in Nevada, which experiences one of the highest percentage rates of foreclosures in the country.
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across the country to home purchasers. Meanwhile, an HOA's scope is limited to a single neighborhood or two.As

a practical manner, it is much easier for an HOA to be the first entity to act at the first sign of distress by a

homeowner. An HOA is monitoring, at most, a few dozen properties. A bank must monitor tens of thousands of

properties, so it is more difficult for a bank to be quicker to foreclose than an HOA.

Additionally, courts should not incentivize banks to foreclose on property at the first sign of distress. Banks should

be encouraged to work with homeowners so that the bank may recoup as much of its loan as possible and the

homeowner can remain in the home. [*14] Banks should also be encouraged to participate in a program like the

State of Nevada Foreclosure Mediation Program (FMP) in good faith. Banks have considerations that an HOA

does not have when considering foreclosure, such as: if the property value on the market is fluctuating; the

homeowner's long term ability to pay back the loan; and, whether the bank should allocate resources first to

foreclosing on property owners with no chance at paying back their mortgage versus working with home owners

that may merely be struggling to pay back their mortgages. An HOAhas none of these considerations and merely

wants to collect its statutorily entitled fees in the easiest manner possible.

Third, it would be absurd to elevate an HOA super priority lien over other entities that collect from a homeowner

because the HOAtakes the smallest amount of risk among the creditors and provides the least (both in volume and

in importance) amount of services to the homeowner. A homeowner must pay primarily three fees associated with

the purchase of a home. First, the homeowner must pay his or her mortgage. The lender bank should get the first

cut and the first to be paid back because the lender (1) finances [*15] the entire, or a significant amount of, the

purchase of the property, and (2) takes the greatest amount of risk in lending to the homeowner. Second, a

homeowner must pay taxes on the property. These taxes contribute to state and local services that are greatly

beneficial to a homeowner (such as public schools, roads, police, and firefighters). Third, the homeownermust pay

fees and assessments if they live within the jurisdiction of an HOA. However, the HOA does not take any risk

associated with the purchase of the property and does not advance a significant amount of money to the

homeowner. The services provided by anHOAare luxuries, not necessities.And, in any event,many neighborhoods

function fine without the services of an HOA. The HOA, in exchange for a small amount of services, levies a

surcharge on the homeowner based on little more than the street on which the homeowner lives. It would be

absurd to elevate the entire HOA lien over a bank considering the comparatively small amount of risk taken by the

HOA to finance the purchase of the property, the small amount of services provided by an HOA compared to the

other entities seeking to collect from a homeowner, and the small [*16] amount (if any) capital advanced by the

HOA to the homeowner.

Fourth, it would be absurd to permit an HOA foreclosure to extinguish a bank's deed of trust because it would risk

plunging the local economy back towards a recession. Banks will not lend money to buy houses when their deed

of trust could be eliminated by HOA charges.

Mortgage lenders would become extremely reluctant to originate loans for properties in this state that are part of

an HOA since the lender would face the threat of having its deed of trust extinguished by a subsequent HOA lien.

This would negatively affect a potential homeowner's ability to buy in an HOA neighborhood because the risk

would be too great for the lender. Lenders would become, and understandably so, hesitant and cautious about

lending to the purchaser of a property in an HOA neighborhood in this state. The construction of NRS 116.3116

which extinguishes the prior deed of trust would restrict a potential homeowner's options. If the buyer could not pay

for the majority of the property with the buyer's own money, then the buyer would likely be forced to purchase a

home in a non-HOA neighborhood. 4

4 Along this same vein, it is arguably better for the [*17] HOA if its super priority lien does not extinguish the first security

interest. It would likely become very difficult to sell a home in anHOAneighborhood to any purchaser other than an all (or almost

all) cash buyer. Lenders would likely decline to make loans to purchase a home in an HOA neighborhood. If HOAs get the

construction of the statute that they seek, it could lead to a number of indefinite "for sale" signs in their neighborhoods. Of

course, it is possible that all cash buyers would buy the HOAproperties. However, the vast majority of the time, all cash buyers

are buying the property for investment purposes and would rent out the home. HOAs seek homeowners, not renters that are
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Accordingly,

IT IS HEREBYORDERED,ADJUDGED,ANDDECREED that defendants' motion to dismiss (doc. # 2) be, and the

same hereby, is GRANTED. The clerk of the court shall enter judgment and close the case.

DATED August 9, 2013.

/s/ James C. Mahan

UNITED STATES DISTRICT JUDGE

either indifferent or unaware of the HOA. It is in the HOAs best interest if the super priority lien does not extinguish the first

position deed of trust.
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	On page 19, section 4, subsection 5 allows the association to make deliveries by e-mail. Paragraph (a) changes electronic format to e-mail. Page 20 is the same change.
	On page 21, section 9 describes what can be discussed in executive session and subsection 3, paragraph (b) adds the board be permitted to discuss the professional competence or misconduct of a vendor. The board cannot act on a failure or change the co...
	On page 23, section 10, subsection 1, paragraph (c) requires the association to provide crime insurance. Section 11, section 1 requires the association maintain its funds with an institution insured by the Federal Deposit Insurance Corporation, the Na...
	On page 24, subsection 2 permits associations to have cash on hand.
	On page 25, section 12, subsection 3 states assessments have to bear interest. The change is intended to say they “may” bear interest, not “have” to bear interest.
	On page 26, section 12, subsection 6 may need to be rewritten. If a person in the community causes damage to the common elements, the person should be responsible. This would include not only the unit owner but the unit owner’s tenants or guests. Subp...
	On page 27, section 13, subsection 1, paragraph (b), subparagraph (2), the word “necessary” is deleted. In subparagraph (3), “special” is replaced with “reserve.” This clarifies it refers only to those reserves. Some associations refer to special asse...
	On page 28, section 13, subsection 4, paragraph (a) clarifies the need to send owners the investment policy as well as the collection policy. Section 14 addresses how an association pays money and requires two signatures, but there are exceptions. If ...
	On page 29, section 14, subsection 3, paragraph (e), subparagraphs (1) through (3) are requirements designed to safeguard the electronic transfers. Section 15, subsection 1 defines anything the association charges a lien on the property. If the first ...
	On page 30, section 15 would allow the collection costs to be part of the superpriority lien. In December 2010, the CICCH approved a proposed regulation that clarified what are reasonable collection costs, which is stalled because of the moratorium on...
	On page 31, section 16, subsection 1 makes the executive board, a member of the board or manager liable for retaliatory action against a unit owner. The intent of subsection 2 was to provide protection for board members against threats and retaliation...
	On page 32, section 17 is a technical correction to clarify reserve assessments, not special assessments.
	On page 33, section 18 defines punitive damages.
	On page 34, section 18, subsection 4, paragraph (d) should be deleted, as this would apply to the community manager and that was not the intent. It is intended to cover the volunteers who work for the HOA.
	On page 35, section 19, subsection 1, paragraph (b), the reference to bond is removed.
	On page 36, section 20 clarifies provisions regarding regulations on management contracts.
	On page 37, section 20, subsection 1, paragraph (g) requires provisions for indemnity. Paragraph (k), subparagraph (1) defines it is not the manager’s funds, but the association’s funds. Subparagraphs (1) through (4) define insurance. Paragraph (l) is...
	On page 38, section 20, subsection 2, paragraph (b) permits management to obtain contracts to provide indemnification for the manager. The reference to Title 7 of the NRS is to the corporate statutes, which say indemnification is not appropriate where...
	On page 39, section 21 refers to NRS 116A, community managers (CMs).
	On page 40, section 21, subsection 12 clarifies the board invests funds, although the CM can do things on behalf of board members who make those decisions.
	On page 41, section 22 amends NRS 76.020 and defines “business.” The business law tax was enacted to exempt nonprofits under NRS 82, under which most associations are incorporated. This would also add NRS 81 because some associations are incorporated ...
	On page 42, section 23 amends NRS 76.100 to further define business.
	John Leach:
	I am in favor of S.B. 174. I agree with Mr. Watkins, Senator Copening and Mr. Buckley. The comments Mr. Buckley made regarding Exhibit F breaks down into two categories, i.e., enhanced due process in section 1 giving the association owner the opportun...
	Chair Wiener:
	Mr. Buckley, when the Commission met with the Real Estate Division, were members going to address the safety issue for the unit owners and management?
	Mr. Buckley:
	We discussed if a crime is committed, it need not be added to NRS 116. But there needs to be protection of retaliation against board members.
	Mark Coolman (Western Risk Insurance):
	I am in favor of S.B. 174. Five major insurance markets provide coverage for HOAs, and all of them provide the endorsements free of charge. The way sections 10 and 20 are rewritten, the cost of insurance would be favorable. Homeowners’ associations wo...
	Section 16 defines the need for protection of board members. In the last several years, I had four claims where a board member or president had cars, houses or other personal property destroyed, generally after board meetings or controversial activiti...
	Pamela Scott:
	Section 15 talks about superpriority and reasonable collection costs. Banks are taking from 18 months to 24 months to complete the foreclosure process on property, causing the superpriority liens and the need for collection costs. Homeowners have stop...
	The key is the regulation, which has not been adopted because of the moratorium. Senator Copening has a bill that spells out reasonable collection costs. It is important to include reasonable collection costs for superpriority for HOAs.
	Garrett Gordon (Southern Highlands Community Association, Olympia Group):
	Southern Highlands Community Association is a large association with over 7,000 rooftops, approximately 25,000 residents. Many of these issues are unique to large associations.
	Angela Rock (President, Olympia Management Services):
	I am the president of Olympia Services, which manages Southern Highlands Community Association. We have submitted a list of clarifications (Exhibit H) on sections 1, 2, 4, 14 and 16. We have additional comments and questions on section 10 as it relate...
	Chair Wiener:
	Could you give us an idea of the budget and management challenges you have with a large association?
	Ms. Rock:
	When you have 25,000 homeowners and they disagree, a great number of groups are involved. This is a complex financial issue, with large amounts of money involved, and there needs to be protection, which S.B. 174 accomplishes. Homeowners volunteer thei...
	Last week, auditing issues were addressed in smaller associations. Cumulative voting can be an issue in a smaller association while in a larger community, it allows smaller subassociations to have a voice. We have some subassociations in our community...
	Donald Schaefer (Sun City Aliante):
	I am a homeowner in Sun City Aliante, an age-qualified community consisting of 2,028 homes. I am here today representing Sun City Aliante exclusively.
	Homeowners own the association, which the board manages. Being transparent with disclosures—where money is invested, how it is invested, how collections are made and when someone is turned over to collections—makes board management clear to the homeow...
	On page 9, section 4, subsection 5, paragraphs (b) and (c) have not been addressed. In Sun City Summerlin, the process begins with nominations in January, as its fiscal year runs from July 1 through June 30. The homeowners have 30 days to nominate som...
	If S.B. 174 passes with no changes, the above section states: “the nominated candidates shall be deemed to be duly elected to the executive board.” If this was the case, at the end of January if there were three people running for three positions, the...
	The Sun City Summerlin board suggests the language in paragraph (b) be changed to say elected board members would take their seats at the conclusion of the current board term. This is consistent with how State officials are elected. They are elected i...
	Jonathan Friedrich:
	I will read from my testimony (Exhibit I).
	When you buy a home in an HOA, you sign a contract. When the State changes the terms or supersedes the contract, there is no approval by one party—the homeowner. It is a contract.
	Mr. Watkins stated 71 percent of the homeowners are satisfied; what about the other 29 percent? Based upon Mr. Watkins’ numbers, he stated 950,000 people live in HOAs. If you multiply that times the 29 percent who are not happy, that makes 275,000 peo...
	Mr. Buckley referenced the item on electronic format. I received a complaint from a homeowner whose CM wanted $25 for a CD. We need regulations.
	On page 4, section 1, subsections 1 through 7 can be used as a tool by the HOA attorneys to charge high attorney fees, which the association will pay. Then, the association attempts to recoup those fees using NRS 116.3115, subsection 6, which forces t...
	The new law extends the removal of board members to 120 days, four months. If you have bad board members, you want them off the board as soon as possible.
	I am in favor of criminal insurance, but the HOA should pick up the cost. That is a cost of doing business by the CM.
	Rana Goodman:
	I have previously submitted my comments (Exhibit J); I will not read them. However, I have additional comments regarding Mr. Watkins’ statements about HOAs and how they are established. He is describing a utopia. When most of us buy a home in an HOA c...
	In Southern Highlands Community Association and Sun City Anthem, there are 7,144 homes with 11,000-plus residents who are retired with no children. The biggest majority of those residents suffer from a bad case of apathy. They do not care—they want to...
	I ask you to choose how you coin your words in S.B. 174. For example, on page 18, section 8, subsection 2, paragraph (b), you use the term, “if the association offers.” It is too soft; I would suggest it be changed to “the board shall offer.” When you...
	On page 21, section 9, subsection 3, in paragraph (b), you use the term “misconduct.” How do you define misconduct? Several years ago, a resident in my community physically assaulted someone by knocking that person down; that is misconduct. There are ...
	If residents are retaliated against by the board, they go to the Office of the Ombudsman for Owners in Common-Interest Communities and Condominium Hotels and wait for at least three months. Then they take it to RED, and it goes into mandatory arbitrat...
	Chris Ferrari (Concerned Homeowner Association Members Political Action Committee):
	Concerned Homeowner Association Members Political Action Committee (CHAMP) is a broad-based coalition of homeowners, consumer credit counselors, labor union members, minority chambers of commerce, National Association for the Advancement of Colored Pe...
	I am not in opposition to S.B. 174 but have concerns in opposition to sections 12 and 15. Based on Mr. Buckley’s comments in section 12, subsection 6 alleviates our concerns in section 12, so I will focus on section 15.
	After a home is foreclosed upon, the Fannie Mae program will pay up to six months of back due HOA assessments for common expenses. That amount may include collection fees, but no more than that. This is a discrepancy that we have with the comments mad...
	The HOAs have the ability to foreclose for past due assessments through Nevada’s nonjudicial foreclosure process. Prior to foreclosure, an HOA resident who missed payments is turned over to an HOA’s collection or management company in less than two mo...
	Page 2 of Exhibit K shows a sample payoff demand from an HOA collector, who supports S.B. 174, for services purportedly rendered to collect past due assessments. While it contains many of the imaginary fees—it is not unique—it is the norm. In this par...
	Page 4 of Exhibit K shows a demand issued via e-mail at 9:08 a.m. for payment by 1 p.m. that same day. I doubt whether any one of us who received such a demand this morning would be able to pay it by 1 p.m. Because the four-hour demand was not met, th...
	In Exhibit K, page 10, in contrast—Fannie Mae and Freddie Mac’s nonjudicial foreclosure pays $600 for the same process and completes the foreclosure, unlike the previous examples.
	One of the members of Senator Copening’s Working Group testified in previous Legislative Sessions that from the thousands of files opened by an HOA collection company, only two homes were foreclosed upon. This seems fairly consistent in the process, b...
	In closing, S.B. 174, sections 12 and 15 make it harder for families in Nevada to buy or sell a home and easier for their HOA collection companies to do business as usual.
	Senator Breeden:
	Mr. Friedrich, you mentioned homeowners contact you. Are you an advocate, but not with an organization?
	Mr. Friedrich:
	Through personal disputes with my HOA and having been run through the mill, I have become an advocate for unhappy homeowners. I will be glad to share my binder with anyone who would like to see it. These are complaints e-mailed to me by unhappy homeow...
	Senator Gustavson:
	Mr. Ferrari, on the exorbitant fees people are being charged; if Fannie Mae or Freddie Mac will not pay these fees, who will?
	Mr. Ferrari:
	That is a great question, one of which all of you are concerned. What typically happens is a superpriority lien, which is in section 15, incorporating more fees under superpriority. As many real estate agents or others can tell you, that lien is stuck...
	Senator Breeden:
	If this is a bank-owned home, why are buyers not responsible for paying those fees?
	Mr. Ferrari:
	I will defer that question to Mr. Buckley, a real estate agent or attorney from CHAMP to answer the question.
	Senator Copening:
	There is a collections bill which will mirror the CICCH’s regulations not on hold. We wanted to codify it into law to ensure these egregious fees to a homeowner do not happen again. The fees would be capped at under $2,000 and only one letter will be ...
	Someone has to pay those collection costs when there is a foreclosure. Right now, in my bill and in the collections bill, superpriority will be given to collection costs because it is a cost of the association. In many cases, HOAs have paid those cost...
	Mr. Ferrari:
	This is an issue impacting folks; it is a unique issue because we agree with the cap. We will work with you and try to pass a bill we believe is reasonable and benefits all parties. When working with folks, i.e., legal aid centers all the way to banke...
	Joseph Eaton (Concerned Homeowner Association Members Political Action Committee):
	Superpriority fees are not paid by the purchaser who acquires the property from the bank if the bank is the successful bidder at a nonjudicial foreclosure sale. Those fees are paid by investors. Given the amendments proposed, those fees would be inclu...
	Senator Copening:
	Collection costs are a part of the superpriority; you want that removed. We know it is happening because when investors or homeowners buy homes, they are responsible for the superpriority. Those collection costs are paid to the collection companies.
	Mr. Eaton:
	There is litigation pending. This is not a settled question at this point.
	Senator Kihuen:
	Mr. Friedrich, how long did it take you to accumulate the complaints in your binder? Are these from this January or the past few years?
	Mr. Friedrich:
	These have been forwarded to me by different people in less than a year. I will get the binder to each of you. It is broken down into three sections: the arbitration trap mandated under NRS 38 and 116, fines levied by associations against homeowners, ...
	Ellen Spiegel (Ex-Assemblywoman):
	I will read from my written testimony (Exhibit L).
	Kay Dwyer:
	I am a homeowner, resident and former board member of a large CIC. I am in support of S.B. 174.
	There are many issues in sections of this bill, but I will limit my comments to section 16, subsection 3. This section addresses the issue of harassment and interference with the performance of duties of board members, managers and staff. You have rec...
	Please support S.B. 174 and retain the authority of boards, managers and staff to perform their duties without harassment. This association is responsible for administering the business of the corporation, representing thousands of residents, and is a...
	Jan Porter (Sage Creek Homeowners’ Association):
	I support S.B. 174. I am a homeowner and member of the board of the 230 homes in Sage Creek Homeowners’ Association. I served as the homeowner representative on the Commission for Common-Interest Communities and Condominium Hotels. I serve as general ...
	Our small association met last night and discussed a number of the different items in this bill. We need to ask how many of these complaints have gone before the CICCH. How many complaints has the Office of the Ombudsman received? What kind of validit...
	Gary Solomon (Professor, College of Southern Nevada):
	I am a psychology professor at the College of Southern Nevada, am tenured, an expert witness, a published author and psychotherapist.
	My concern is that HOAs are doing damage to their residents, a syndrome which I have identified as HOA Syndrome, somewhat similar to post-traumatic stress disorder. People living in HOAs are experiencing a wide range of psychiatric conditions. There a...
	The master community is an absolute abomination. To refer to one as a “master” is an archaic term which was used against women and blacks. Now we are using it against homeowners.
	At the top of the food chain come the collection companies. I refer to them collectively as a cartel. The HOA boards, the management companies and the collection companies operate as cartel consortiums. Unlike drug cartels, the HOAs supply nothing, no...
	I have put individual board members and management companies on notice. I will continue to do so at my own expense until this stops. If we do not stop this now, you are going to see people killed and houses burned down because the owners feel powerles...
	Tim Stebbins:
	I will read from my written testimony (Exhibit M).
	I urge the wording in section 8, subsection 5 be changed so it is not mandatory that the only way one can receive information about agendas, etc., is by e-mail. It should be optional. Maybe in another generation everybody will be up to speed on comput...
	I support the comments made by Ms. Goodman earlier.
	Norman McCullough:
	I agree with Mr. Stebbins’ testimony. There are parts of S.B. 174 I am for, but there are parts I dislike, and dislike is a kind word. You need a third option such as, “disagree with parts.” I have submitted a three-page statement with four exhibits (...
	I will read from my written testimony (Exhibit O).
	Kevin Wallace (Community Association Managers Executive Organization, Inc.):
	I represent the Community Association Managers Executive Officers (CAMEO), which collectively manages 250,000 doors in the State. I was also the president of RMI Management and received hundreds of e-mails regarding the issues we are talking about tod...
	We want to clarify a few issues. Section 15 is a policy issue. There will be collection costs accrued to collect a homeowner’s debt, but the issue is who should pay the costs. Is it going to be the homeowner who pays the costs, or under CHAMP’s sugges...
	We are a Fannie Mae representative in this State. Fannie Mae and banks pay liens. Fannie Mae has offered to pay more than legally required. The agency’s concerns are that associations in this State are financially strapped. If the troubled association...
	Paul P. Terry, Jr. (Community Associations Institute):
	I am a member of the board of the Community Associations Institute (CAI) and a member of the CAI Legislative Action Committee. In the interest of full disclosure, I am also a practicing attorney in the HOA area and my law firm, Angius & Terry, operate...
	I am here on behalf of CAI, which is in full support of S.B. 174. Unlike the bills in past years based largely on anecdotal information, this is the first bill where all stakeholders have been brought together in a thoughtful and collaborative approac...
	Bill Uffelman (President and CEO, Nevada Bankers Association):
	The Association supports S.B. 174. The concerns we have are sections 12 and 15, the collection cost issues. There is a companion bill coming forward, and the more closely we can link the bills together, the better. Perhaps we need to ensure the collec...
	Senator McGinness:
	Are these collection fees unique to Nevada, or are they across the United States?
	Mr. Uffelman:
	Collection fees are common. I was president of my HOA when I lived in Virginia. We had a little …
	Senator McGinness:
	I am referring to the collection fees in the case of the unpaid assessments for $39.12 for two months, but the total came to $3,000.
	Mr. Uffelman:
	I cannot speak to the amounts, but the concept, yes.
	Mr. Terry:
	I operate a collection agency in both Nevada and California. The amounts are consistent between the two states. The issue is not the amount of collection costs because whatever the costs are, they are fixed. They are fixed regardless of whether the as...
	Senator McGinness:
	There was an exhibit presented today where the notice was sent out at 9 a.m. to be paid by 1 p.m.
	Mr. Terry:
	That situation is not common. Circumstances arise where homeowners ignore the collection process until the foreclosure sale is scheduled to take place. They call our office at 9 a.m. and say we do not want the foreclosure sale to go forward. We may se...
	Chair Wiener:
	We have a stand-alone bill on collections where we go into more depth on this issue.
	Senator McGinness:
	I hope we do not lose this because it is in a separate bill.
	Chair Wiener:
	We will make sure everything is covered. That is why we are waiting on this bill until the end.
	Senator McGinness:
	I hope we do not leave it to “reasonable” because it does not seem “reasonable” is getting it accomplished.
	Gail J. Anderson (Administrator, Real Estate Division, Department of Business and Industry):
	I will address section 1, where it states “any person who is aggrieved,” then it lists a number of items, i.e., letter of instruction, advisory opinion, declaratory order or any other written decision which the person has received. The Real Estate Div...
	Under the law, an investigative file is confidential. This poses some legal and procedural issues to be considered for a closing of an unsubstantiated case of complaint for nonjurisdiction. A complainant receives a closing letter on a complaint filed ...
	Under NRS 233B, a notice of complaint and hearing has to be offered. The production of documents used in the State’s prosecution and presentation of evidence to support an alleged violation of law are all part of that process. I strongly oppose this p...
	It is a conflict for the Commission to act as an investigative body and a judicial body on the same matter. I do not see how it would work in an appeal process.
	Since a complaint and notice of hearing is a document issued by RED and the Office of the Attorney General, does the formal notice become an appealable written document someone could bring to the Commission and say, I do not like this notice of hearin...
	One suggestion is to address the needs for mediation or resolution and issues to be considered. If there are questions of substantive law a party wants considered by the Commission before a complaint has been filed, it would be argued before the Commi...
	The Division, and therefore the Commission, does not have jurisdiction over governing document disputes. I look forward to working on section 16, but I have jurisdictional concerns.
	Rutt Premsrirut (Concerned Homeowner Association Members Political Action Committee):
	I am a director of CHAMPS. I would like to answer Senator Copening’s question of who is paying the majority of these liens. It is the U.S. taxpayers. You may see Bank of America on the title, but the bank is the servicer. The bills are being paid by F...
	In section 15, amending the superpriority lien is nothing but a scheme to raid the U.S. Treasury. This is a 20-year-old statute being amended that takes advantage of the foreclosure situation. This amendment distorts the original intent of six or nine...
	I would like to ask the Senators, homeowners and HOA boards—when the Inspector Generals of HUD, Fannie Mae and Freddie Mac come to recover their millions of dollars in damages, similar to what Bank of America is doing now in federal court, who is goin...
	Clark County Republic Services, Clark County Water Reclamation District and special improvement districts all have superpriority liens. You do not see any of these entities hiring a third-party collector charging $3,000, $4,000 or $5,000 in collection...
	Mr. Eaton:
	I will clarify what happens in the context of a nonjudicial foreclosure. Previous comments indicated that through this process, the superpriority lien is putting the burden of these delinquent assessments on the homeowners who failed to pay those asse...
	When the bank owns the property and has to clear those liens, it passes along those costs. We, the taxpayers, have to bail the banks out and pick up those costs. It is not the people in the community who did not pay those costs, it is the taxpayers wh...
	The vast majority of lien amounts I have seen as an investor are due to collection costs. A small amount of those monies the collectors seek are passed on to the association to help them out. Those monies line their own pockets.
	A prior comment was made regarding the collection process that takes place on behalf of the HOA. One comment is because the banks are taking so long to foreclose, the HOAs have to go forward with their foreclosure process. In fact, they do not go forw...
	With respect to common assessments, we are not confused to the extent the common assessments are composed of expenditures by the association. Our objection is the inclusion of collection fees and costs within common assessments that can be imposed exc...
	to survive the nonjudicial foreclosure under a bank.
	Chair Wiener:
	The meeting is adjourned at 10:54 a.m.
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	Chairman Frierson:
	[Roll was called, and protocol was explained.]  The Committee has a heavy agenda today, so we are going to hear the bills in order.  I will open the hearing on Senate Bill 107 (1st Reprint).
	Senator Tick Segerblom, Clark County Senatorial District No. 3:
	Senate Bill 107 (1st Reprint) is an issue which is coming to fruition around the country dealing with what we call solitary confinement, but it has many other names.  It started out as a bill that was going to limit the solitary confinement in both ju...
	There is a lot of evidence that solitary confinement is psychologically devastating, particularly to youth, but also to adults (Exhibit C).  If we are going to put people in that situation and we expect them to come out of jail, we have to realize tha...
	Vanessa Spinazola, representing the American Civil Liberties Union of Nevada:
	The American Civil Liberties Union of Nevada (ACLU) is here in strong support of S.B. 107 (R1).  I submitted a letter for the record (Exhibit D), which I will briefly summarize and add a few points to it.
	Why look at the issue of solitary confinement?  Research shows that solitary confinement has a profound impact on the health and well-being of the incarcerated, and in particular the mentally ill.  There is actually a syndrome called segregated housin...
	To mention the second part of the bill, I would like to call your attention to the amendment submitted by Senator Segerblom (Exhibit E).  It is basically what we are working from.  He is approving all the amendments.  The second half starts with secti...
	Because there are so many different types of segregation and so many different inconsistent administrative regulations—and I point to a number of those in my letter on the record—we believe a study of the impacts of these different types of segregatio...
	I want to note that on the record, coming out of the Senate, the Nevada Department of Corrections (NDOC) was for the study; however, I had a drafting error when I drafted the study, and I did not include "protective segregation," so you will see in th...
	Finally, the first half of the bill deals with standardizing solitary and juvenile facilities.  As mentioned, the effects of solitary confinement on the juvenile mind are even more debilitating than for adults.  Kids in the juvenile justice system are...
	We worked extensively with the juvenile justice administrators on the amendments for S.B. 107 (R1), and I will not go through them line by line, but I want to point out some of the highlights.
	Chairman Frierson:
	Keep in mind that we are starting from scratch, so if you are intending on going through the bill as a regular presentation, it would be helpful for us to go through the provisions of the bill.  You can cross-reference to proposed amendments while you...
	Vanessa Spinazola:
	Excellent.  For reference, section 1 and section 2 are substantially the same.  The only differences are that section 1 has to do with local and regional facilities for juveniles, and section 2 has to do with state facilities.  In section 1, in the am...
	Section 1, subsection 2, talks about an action that results in corrective room restriction.  If it is more than two hours, it must be documented by a supervisor.  In section 1, subsection 3, of the amendment, we state that the safety and well-being ch...
	Subsection 4 addresses the fact that the child shall only be in there for the minimum time required to address the original negative behavior they were put in for.
	Chairman Frierson:
	In subsection 2, I think the two-hour provision is a substantive one that is going to be the subject of conversation.  That section is providing that if a child is being detained for those limited reasons, the child can only be detained for up to two ...
	Vanessa Spinazola:
	They could be detained for longer; however, anything longer than two hours must be documented.
	Subsection 3 has to do with conducting safety and well-being checks at intervals not to exceed 10 minutes.  We worked with juvenile justice administrators on this, and it does not diminish their ability.  Some folks do room checks three minutes apart,...
	Subsection 4 states that the child should be in corrective room restriction only for the minimum time required, and they should be returned to the general population as soon as feasibly possible.  Subsection 5 deals with the child who is subjected to ...
	Subsection 5, paragraph (a), notes they should get not less than one hour of out-of-room, large muscle exercise.  Paragraph (b) provides access to the same meals and to medical and mental health treatment.  We amended in educational services after tal...
	Subsection 6 of section 1 is something that we obviously talked to the juvenile justice administrators about as well, and it has to do with limiting the detention for an incident to 72 consecutive hours.  Subsection 7 has to do with reporting, and thi...
	On page 2 of the amendment (Exhibit E), subsection 8 addresses what I said earlier about there being different terms.  The juvenile justice administrators asked all the facilities what terms they use, so this is how we have defined it.  "Corrective ro...
	Section 2 is actually an almost verbatim repetition of section 1, except that it is for state facilities, so all the same provisions are provided in there, and the same amendments have been provided as well.
	I want to note the fiscal costs.  In Mississippi, they revolutionized their use of solitary confinement.  The state reduced their segregation population in one institution from 1,000 to 150 individuals, and they eventually closed the entire unit.  The...
	We encourage passage of S.B. 107 (R1) with the amendments that we really worked on with the juvenile justice administrators.  Also, in relation to the study, we would like the protective segregation to be included.  I will take any questions.
	Chairman Frierson:
	Section 7, although it is not bolded, is new language.  I want to make sure that we do not overlook the fact that section 7 refers this matter of the study to the Advisory Commission on the Administration of Justice (ACAJ).
	Vanessa Spinazola:
	Correct.  On the Senate side, this is where we initially had solitary as applied to state prison facilities and also county jails and detention facilities, and that proved to be controversial.  We agreed to change all of that to a study, so that is al...
	Chairman Frierson:
	If you could briefly, because it is new language.
	Vanessa Spinazola:
	This will refer the study to the ACAJ, and they will look at all the different terms that are used for solitary.  Among the initial things they will look at—as in section 7, subsection 1—are the procedures that are used to put people in solitary initi...
	Subsection 3 has to do with notification of release and release procedures.  Again, this is the due process issue about folks being put in solitary.  Subsection 4 has to do with access to the things that provide folks some sort of mental stability whi...
	Chairman Frierson:
	Would it be fair to say that the study is proposing to look at everything that has anything to do with putting a minor in this type of confinement?
	Vanessa Spinazola:
	I would hope so, yes.  As background, there are several other states that are studying solitary, including New Mexico, Texas, and California.  This is basically a conglomeration of what other legislatures have studied.
	Assemblyman Wheeler:
	You mentioned in your testimony that apparently there have been some studies that prove mental disabilities after solitary.  I am wondering if there were any studies done to the same people regarding mental disabilities before they went in, or was thi...
	Vanessa Spinazola:
	I believe there are some comparison studies.  The study that I passed around, which is the ACLU report, "Growing Up Locked Down," has to do with juveniles, and the New York study that I mentioned talks about folks who had diagnoses going in and also w...
	Assemblyman Wheeler:
	You said you have a comparison rate of people who have been diagnosed mentally disabled before they go in versus coming out.  You presented solitary as exacerbating, defining, or actually causing these mental disabilities, and in your statement right ...
	Vanessa Spinazola:
	That is a good question, and there are studies that will show—I can certainly get you a list of those, and I think some are cited in my letter—that it does cause it for individuals who do not have a diagnosed mental disability going in, and also that ...
	Assemblyman Thompson:
	I have a question about the Advisory Commission on the Administration of Justice.  I would like to know more about their makeup and, if we do this study, how Nevada-specific is the study going to be?  I think that the most counterproductive thing in t...
	Chairman Frierson:
	I will ask Mr. Ziegler to address it.  The Advisory Commission on the Administration of Justice has been around for some time, and obviously throughout the session there have been several things referred to it, and if you are volunteering to be on the...
	The ACAJ is statutory, so the membership and duties are spelled out in the Nevada Revised Statutes (NRS).  There are two members of the Legislature on the Commission and many other folks, including representatives from the Supreme Court, the district ...
	Chairman Frierson:
	It is in NRS Chapter 176, which goes over the makeup, duties, and subcommittees of the Advisory Commission in great detail.
	Are there any other questions of Ms. Spinazola?  [There were none.]  I will invite those wishing to testify in support of S.B. 107 (R1) to now come forward.
	Michael Patterson, representing the Lutheran Advocacy Ministry in Nevada; and the Episcopal Diocese of Nevada:
	When Senator Segerblom first spoke, he talked about the fact that the bill was amended in the Senate hearings to remove the adult facilities from the bill.  With his permission, we have submitted an amendment to you that reinstates sections 3 and 4 of...
	One of the reasons we are so concerned relates to the federal Prison Rape Elimination Act of 2003.  This year the Governor has to submit to the federal government that we are making provisions to make sure that children who are in our state prisons ar...
	I submitted to you a number of documents, and there are two that I want you to pay very close attention to.  One is an article from the Las Vegas Sun.  The title is "Age-old debate: Henderson boy's case brings to forefront issue of children being trie...
	Chairman Frierson:
	Keep in mind that we do not know what that section was.  It was taken out before it got here.
	Michael Patterson:
	You have it in the Nevada Electronic Legislative Information System (NELIS).  Do you want me to read it to you?
	Chairman Frierson:
	If you could describe what it is you are proposing to put back in, it would help.
	Michael Patterson:
	As you have seen in S.B. 107 (R1), it says that section 3 and 4 are deleted by amendment.  In our amendment (Exhibit F), we are proposing to re-add sections 3 and 4.  Section 3 refers to the Department or a private facility or institution, and it woul...
	Chairman Frierson:
	I think that what you are saying is that the bill as it made it out of the Senate referred only to juvenile facilities, and you are proposing to apply the same restrictions on the treatment of juveniles and confinement in the adult establishments as w...
	Michael Patterson:
	Correct.  We know that NDOC is going to oppose this.  I have an email pretty much stating that.
	Chairman Frierson:
	Are there any questions for Mr. Patterson?  [There were none.]
	Carey Stewart, Director, Department of Juvenile Services, Washoe County:
	I am also here on behalf of the Juvenile Justice Administrators of Nevada.  As Ms. Spinazola mentioned, there has been a lot of dialogue and discussion in regard to sections 1 and 2 of the bill.  We appreciate everyone's efforts.  We greatly appreciat...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Jennifer Batchelder, representing the Nevada Women's Lobby:
	We support the bill and would support the amendments as well.
	Chairman Frierson:
	Are there any questions?  [There were none.]
	Regan Comis, representing M&R Strategic Services:
	M&R manages a campaign with the MacArthur Foundation to reform juvenile justice in various states.  We would like to express our strong support of this bill.  We have been very involved in all the negotiations to bring this bill to the current form it...
	Chairman Frierson:
	Are there any questions?  [There were none.]  Thank you for the video link you provided us some time ago.
	Regan Comis:
	Yes, and I did send it to all the Committee members as well.
	Chairman Frierson:
	Thank you.
	Rebecca Gasca, representing the Campaign for Youth Justice:
	The Campaign for Youth Justice is a national organization dedicated to ending the practice of trying, sentencing, and incarcerating youth under the age of 18 in the adult criminal justice system.  We strongly support S.B. 107 (R1).  We were definitely...
	I wanted to state on the record that the Prison Rape Elimination Commission was very clear on the use of isolation, and it stated in part that the Commission strongly discourages the practice of segregating vulnerable residents, because isolation may ...
	Chairman Frierson:
	Are there any questions?  [There were none.]
	Allan Smith, representing the Religious Alliance in Nevada:
	We are here in support of S.B. 107 (R1) in its form as well as with the friendly amendments, and we would like to echo the testimony that has been given in support of this measure.
	Chairman Frierson:
	Are there any other folks wishing to offer testimony in support?  [There was no one.]  Is there anyone in Las Vegas wishing to offer testimony in support?  [There was no one.]  Is there anyone in Carson City wishing to offer testimony in opposition?
	E.K. McDaniel, Deputy Director of Operations, Nevada Department of Corrections:
	I would like to give a little history of our involvement in this bill when we went through it originally.  We had some concerns that were quite restrictive for the Nevada Department of Corrections to operate, and we did agree and still do agree with t...
	First of all, section 7 basically talks about the Nevada Department of Corrections' responsibility to provide information.  It is not very clear and it is not defined well enough for us to be able to provide the accurate kind of information that we th...
	Chairman Frierson:
	Are you talking about the study?
	E.K. McDaniel:
	Yes.
	Chairman Frierson:
	Are you on the Advisory Commission?
	E.K. McDaniel:
	No.
	Chairman Frierson:
	This measure directs the Advisory Commission to conduct this study.  It does not tell the Department of Corrections what to do at all.  It seems to me that this would be on the Advisory Commission to the extent they are able to obtain information to c...
	E.K. McDaniel:
	My apologies, Mr. Chairman.  Generally, what happens is the Advisory Commission asks the Department of Corrections to provide them this information based on this law.  Some of it we could provide, and some of it we could not provide without clarificat...
	The other thing was that Mr. Segerblom's amendment (Exhibit E) added protective segregation to the study.  Protective segregation is clearly a separate and distinct issue from anything considered to be disciplinary segregation or administrative segreg...
	Chairman Frierson:
	The way I read it, this whole section does not tell NDOC to do anything.  This whole section tells the Advisory Commission to conduct a study based on the information that they can obtain, so if there is information that you cannot compile based on ho...
	E.K. McDaniel:
	I want to clarify one thing.  If that is the case, we would not have a problem with that; however, when we are asked by a commission or a group in government to provide certain information, generally we are commanded to provide that information.  We h...
	Chairman Frierson:
	I do not mean to imply that NDOC could ignore requests.  It just sounds to me like you were saying you cannot provide the numbers of people in protective segregation.  You just do not think they are the same for the policy consideration, and I think t...
	E.K. McDaniel:
	I understand that, and we hope it is clearly understood that if we could provide it, we would, but if there is a cost associated with it or complicated issues in regard to providing the information, this Committee just needs to understand how difficul...
	Chairman Frierson:
	I understand and appreciate that.  Are there any questions from the Committee?  [There were none.]  When we make decisions that impact the prison population, we need to see what we are doing, so we did tour a prison, and we appreciate your hospitality...
	E.K. McDaniel:
	We appreciated the opportunity to give you a tour.  Thank you very much.
	Chairman Frierson:
	Is there anyone else wishing to provide testimony in opposition?  [There was no one.]  Is there anyone in Las Vegas wishing to provide testimony in opposition?  [There was no one.]  Is there anyone wishing to provide testimony in a neutral position?
	Eric Spratley, Lieutenant, Legislative Services, Washoe County Sheriff's Office; and Nevada Sheriffs' and Chiefs' Association:
	The Washoe County Sheriff's Office supports constitutional rights and personal liberties as well as ethical and humane treatment of all persons and the safety and security of our jail and all staff and inmates within.  Because of that, I am here as ne...
	As this study moves forward in the interim, and as you come back next session, if there is going to be an answer to that study, please consider that we operate our facility with the best care for all staff and inmates within.  To that end, 10 percent ...
	Chairman Frierson:
	What is your position?
	Eric Spratley:
	It is neutral.  I would oppose the proposed amendment to bring us back in.
	Chairman Frierson:
	Are there any questions for Mr. Spratley?  [There were none.]  Is there anyone else wishing to offer testimony in neutral?
	Chuck Callaway, Police Director, Office of Intergovernmental Services, Las Vegas Metropolitan Police Department:
	I would echo the comments made by Mr. Spratley.  We are neutral on the bill, but we would oppose an amendment to include sheriffs' jails.
	Chairman Frierson:
	Are there any questions?  [There were none.]
	Robert Roshak, representing the Nevada Sheriffs' and Chiefs' Association:
	Just throw in a "me too" to what my cohorts say.
	Chairman Frierson:
	Are there any questions?  [There were none.]  Is there anyone else wishing to offer testimony in a neutral position, here or in Las Vegas?  [There was no one.]  I will invite Ms. Spinazola back up to make any brief closing remarks.
	Vanessa Spinazola:
	We would hope that this would move forward with the current amendments proposed through Senator Segerblom.  We worked very hard with the juvenile justice administrators.  We did not hear any issues with the first two sections.  Again, in the study, I ...
	I want to clarify that he did mention something about fiscal cost, and I want to make sure that there are no fiscal notes on this bill.  This is typically what ACAJ does, and there are typically no fiscal costs associated with those studies.
	Chairman Frierson:
	I know what Mr. McDaniel was saying, which is that if we require him to do something that he is currently not equipped to do, he is either going to not be able to do it, or he is going to have to associate a cost in order to make adjustments to be abl...
	Vanessa Spinazola:
	Correct.  Thank you very much.
	[The following exhibits were submitted but not discussed: (Exhibit I), (Exhibit J), (Exhibit K) (Exhibit L), (Exhibit M), and (Exhibit N).]
	Chairman Frierson:
	With that, I will close the hearing on S.B. 107 (R1) and open the hearing on Senate Bill 192 (1st Reprint).
	Senator Barbara K. Cegavske, Clark County Senatorial District No. 8:
	I am here today to present Senate Bill 192 (1st Reprint) for your consideration.  The freedom of religion is protected by both the Nevada Constitution and the United States Constitution.  Unfortunately, the constitutional provisions do not identify a ...
	I would like to walk you through the bill.  I will start with section 3 on page 3.  This provision clarifies that the bill applies to all existing and future state and local laws and their implementation.  However, while the bill allows state laws ena...
	The bill includes two important definitions on page 3.  Exercise of religion is defined in section 5 of the bill as the ability to act or to refuse to act in a manner substantially motivated by a religious belief, whether or not the exercise is compul...
	The key provision of S.B. 192 (R1) is found in section 8 of the bill.  Specifically, section 8 prohibits a governmental entity from substantially burdening a person's exercise of religion unless the governmental entity demonstrates that burden further...
	Senator Mark Hutchison, Clark County Senatorial District No. 6:
	It is an honor for me to present this bill, S.B. 192 (R1).  Before providing some legal perspective in context to S.B. 192 (R1), I would like to remind us all today about the basis for the religious freedoms that we as a country, as a state, and as a ...
	The Declaration of Independence, which has been described as American scripture and our greatest export, became the foundational source for religious freedom in the United States by declaring, "We hold these truths to be self-evident, that all men are...
	Beyond these domestic sources of religious freedom, international law likewise embraces all people's rights to freedom of religion.  The 1981 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief,...
	Having described some of the sources for our religious freedom, let me now turn to S.B. 192 (R1) and provide you the legal context for this important bill.  As Senator Cegavske pointed out, the Religious Freedom Restoration Act was passed in 1993 by C...
	The Sherbert test, established by the widely recognized progressive Warren Court and by the widely recognized, established, and respected Justice Brennan, was the law of the land in this country until 1990, when the U.S. Supreme Court decided a case c...
	Consider that then-Representative Chuck Schumer introduced a bill in the House of Representatives that passed by voice vote out of the House and by a 97 to 3 vote out of the Senate.  The bill was sponsored by Senator Ted Kennedy and cosponsored by, am...
	As Senator Cegavske so well stated, the Nevada Preservation of Religious Freedom Act is simply meant to adopt and mirror the Religious Freedom Restoration Act on the federal level, which was affirmed by overwhelming bipartisan support in the Senate an...
	In conclusion, S.B. 192 (R1) deserves the wide bipartisan support that it has received not only at the national level, and not only among the 28 states that have passed it, but also among the cosponsors and supporters of this bill.  Religious freedom ...
	Chairman Frierson:
	Are there questions for either Senator Cegavske or Senator Hutchison?  [There were none.]
	Jason Guinasso, Private Citizen, Reno, Nevada:
	I am a citizen and a local Nevada attorney who cares very deeply about religious liberty and protecting that most fundamental of all rights often called the first among equals.  Anytime you are dealing with a fundamental liberty that is being burdened...
	The first memo that I prepared is "Why Does Nevada Need a Religious Liberty Preservation Act?" (Exhibit O).  The second memo I have prepared is "Will Religious Liberty Preservation Act Result in an Increase in Litigation?" (Exhibit P).  The third memo...
	For those who do not know, we have a constitutional amendment in the Nevada Constitution.  It is Article 1, Section 4, and it is titled the Liberty of Conscience provision.  This provision provides that, "The free exercise and enjoyment of religious p...
	While we do already have a very strong constitutional provision protecting conscience and liberty, S.B. 192 (R1) is necessary to codify the standard that Nevada courts have historically used to determine whether a person's religious beliefs should be ...
	I want to emphasize that S.B. 192 (R1) simply mandates a standard that the highest level of judicial scrutiny will be applied to religious liberty cases.  It is an articulation of standard that will protect all Nevadans, not just a select few.  Senate...
	If my testimony is not enough for you to emphasize that point, I think you should be aware that Senator Ford asked the Legislative Counsel Bureau (LCB) to prepare a memorandum addressing the impact of S.B. 192 (R1) on such issues as women's reproducti...
	The ACLU provided several anecdotes.  If you notice in their anecdotes, they are all from other states.  There is not one example of a Nevada case where a woman's right to access to health care has been burdened in any way.  I want to point out that I...
	Additionally, the ACLU memorandum alleges that there will be a flood of new litigation, and that simply is not the case.  This compelling interest standard has been in effect for 40 years, and in the states it has been in effect for about 15 years.  T...
	In the examples I gave you, I would like you to pay attention to one particular example, because I think many of you here may be supporters of Senate Joint Resolution 13 (1st Reprint).
	Chairman Frierson:
	That is not before us today.
	Jason Guinasso:
	If that is the case, then S.B. 192 (R1) would certainly be complementary.
	Chairman Frierson:
	I do not want to confuse the record.  That is not before us today, and we are consistent about not talking about other bills, other than in passing.
	Jason Guinasso:
	With respect to marriage and marriage equality, I would say that, for example, John and Joe want to get married, but the state of Nevada limits marriage under Section 21 of Article 1 of the Nevada Constitution, where it says, "Only marriage between a ...
	I gave you that example because ultimately, when you discuss this in your work session and you vote on this bill, a lot of folks are going to try to allege that the bipartisan sponsors of this bill have some secret agenda to take away rights from the ...
	Assemblywoman Cohen:
	On page 2 of the bill, from lines 11 through 14, where it says, "WHEREAS, the United States Supreme Court has upheld facially neutral laws which burden the exercise of religion with little justification by the governmental entity that enacted the law,...
	Senator Hutchison:
	I believe this was taken from the federal RFRA laws as well as state RFRA laws.  I think that the reference is to the case that you are talking about, which is Employment Division v. Smith, the insurance commissioner of the state, that was referenced ...
	Assemblywoman Cohen:
	Page 4, section 8, subsection 3, line 29 is the attorney's fees section.  Are there any other statutes that have an automatic attorney's fee against the state government?  That seems odd to me.
	Senator Hutchison:
	My understanding is that this pretty much mirrors federal and state law.
	Jason Guinasso:
	Most of the states where this has been enacted—for example, Texas, Illinois, and a few others—have this provision in it.  The federal RFRA has it as well, so it is a standard provision in every RFRA, and I think the reason for that is to provide some ...
	Assemblywoman Cohen:
	What has been going on in Nevada?  Are there examples of people whose religious beliefs have been burdened that this bill, if it had been passed, would have helped?
	Jason Guinasso:
	There are certainly going to be people here today who are going to testify to that.  As an attorney, I recently represented a couple before a court that was a guardian of some children they adopted from Costa Rica.  The minor child had substantial dis...
	Assemblywoman Spiegel:
	I have a situational question.  Let us say that there is a couple, John and Jim, and they are domestic partners in Nevada.  Jim goes to work and he wants domestic partnership health insurance for John.  His employer says that his religion is against h...
	[Assemblywoman Diaz assumed the Chair.]
	Senator Hutchison:
	I do not know, because the compelling state interest test does not determine outcomes.  The compelling state interest test is just a test.  This is a great example.  You have two competing interests.  You have the state saying you need to cover domest...
	What will the court do?  Someone is going to sue over that.  Then the court says, I have two competing interests in front of me.  If this law passes, I at least know what test I am going to apply.  The test I am going to apply is compelling state inte...
	The court can look at it and say, that sounds like a compelling state interest to me, or the court can say, no, it does not sound like a compelling state interest to me.  In fact, we know that in Bob Jones University v. United States, 461 U.S. 574 (19...
	[Chairman Frierson reassumed the Chair.]
	Assemblywoman Spiegel:
	There was an example in 2010 when a transgender person went to the Department of Motor Vehicles (DMV) and wanted to change her driver's license to reflect that she is a woman and to use her new name, and the DMV worker expressed his religious beliefs ...
	Senator Hutchison:
	Yes.  I think the same analysis would apply.  In order for this test to apply, the state worker would say, for whatever religious beliefs I have, I do not think that I should be issuing this driver's license to someone who is transgender and wants to ...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]  My question relates to a point that was raised earlier, which was that there were no cases that were, in your opinion, applicable.  I ask this question on a weekly basis with bills that ...
	Senator Hutchison:
	I believe Jason Guinasso addressed that in terms of a case that he had where a judge had said that the religious beliefs of the family would play no role at all in the decisions of their mentally challenged daughter who had a need for some health issu...
	Chairman Frierson:
	Are there any other questions from the Committee?  [There were none.]  I will invite others to provide testimony in support of S.B. 192 (R1) to now come forward.
	Francisco Nahoe, Private Citizen, Reno, Nevada:
	I am a citizen of Nevada and Rector of Saint Thomas Aquinas Cathedral in Reno.  Before coming to Nevada, I spent several years in New England as a member of the faculty of Phillips Academy in Andover, as a teaching fellow at Dartmouth College, and as ...
	At Harvard, for example, my fellow graduate students and our professors included Hindu, Muslim, Sikh, Christian, and Jewish, pro-choice and pro-life, and gay, lesbian, bisexual, and transgender persons of every imaginable political persuasion.  The ex...
	Indeed, S.B. 192 (R1) is an appropriately balanced, legally tested, and reasonable approach to preserve the best features of religious and secular pluralism and their salutary impact on our American democracy, especially when those religious and secul...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Gwen Linde, Private Citizen, Sparks, Nevada:
	I am United States Air Force retired, and I support S.B. 192 (R1).  I urge your support for it as well.  When I was commissioned as a second lieutenant in 1979, I took an oath to uphold and defend the Constitution of the United States.  I take that oa...
	You are going to hear from people who will tell you that S.B. 192 (R1) discriminates against women, and I am here to tell you that that simply is not so.  We heard from these people at the Senate Judiciary Committee in March, and we were mystified to ...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Rocìo Grady, Private Citizen, Carson City, Nevada:
	I support S.B. 192 (R1), and I ask you to do so as well.  I am a citizen of the United States and have been a resident of Nevada since 1986.  I am a single working mom and I am doing my best to raise my two children, a 13-year-old girl and an 11-year-...
	Religious liberty is very important to me and to my family.  For us, religion is not just about praying the rosary quietly at home.  It is about getting involved in the community as religious persons.  It is helping people when people need help.  It i...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Mark Foxwell, representing Knights of Columbus, Nevada State Council:
	I am an unpaid lobbyist who works as a legislative liaison for approximately 5,000 members of the Knights of Columbus in 41 councils and 13 assemblies throughout the state of Nevada.  The Knights of Columbus is an organization of Catholic men and fami...
	This legislation, as others have testified, is needed in Nevada because of the 1997 U.S. Supreme Court decision, and we feel it is necessary for individual states to pass this religious freedom act.  That is the extent of my testimony before you.
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Michael Patterson, representing the Lutheran Advocacy Ministry in Nevada; and the Episcopal Diocese of Nevada:
	We were late in coming to the support of this bill because of the issues that the ACLU raised.  We feel that the amendments that were offered on the bill in the Senate bring it into compliance and that our concerns about women's health care issues and...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Lynn Chapman, representing Nevada Families for Freedom:
	I was a homeschool consultant for many years, helping and advising people get started homeschooling.  I had one particular family come to me, and I helped them get started homeschooling.  A month or so later, the husband was laid off from work and the...
	Chairman Frierson:
	Are there any questions for Ms. Chapman?  [There were none.]
	John Wagner, representing the Independent American Party of Nevada:
	I would like to say, "Us too."
	Chairman Frierson:
	Thank you.
	Allan Smith, representing the Religious Alliance in Nevada:
	For those of you who are not familiar with us, we are a group that is made up of five denominations: Nevada Roman Catholic Conference, Evangelical Lutheran Church in America, Episcopal Church USA, United Methodist Church, and Presbyterian Church USA. ...
	Juanita Cox, representing Citizens in Action:
	We certainly support S.B. 192 (R1).  I will not bore you with the details.
	Nicholas Frey, Private Citizen, Reno, Nevada:
	I am an attorney in Reno, Nevada, and have been practicing for about 35 years.  I have seen instances where this kind of bill would have eased my clients' path.  As an example, I had a client who wanted to offer a non-Christian prayer at a city counci...
	I have seen other instances over the years when there have been zoning decisions where it seemed to my colleagues and I that there may be some religious discrimination going on.  I think that this kind of legislation would have helped clear the path. ...
	Assemblywoman Spiegel:
	Before we begin our floor sessions every day, we have a prayer, and oftentimes the prayers are given in the name of Jesus Christ.  I belong to a religion that does not believe in Jesus Christ, and I know that some of my colleagues often feel excluded ...
	Nicholas Frey:
	I am not sure I understand your question.  I think that clearly, as in the case I spoke of, if I were taking the position that prayers to be offered at that function only by those who would so close their prayers, that was the rule.  They were not all...
	Assemblywoman Spiegel:
	So then it would not matter that a number of people felt bad and excluded?
	Nicholas Frey:
	Again, I am not following.  I think if you had people there who did not close their prayers in the name of Jesus Christ, and wanted to offer a prayer in the manner that they typically pray, such as my Hindu and Jewish friends, they certainly could do ...
	Assemblywoman Spiegel:
	So what you are saying is that the majority would rule and the considerations and feelings of others are secondary?
	Nicholas Frey:
	No.  I think it is just the opposite.  The feelings or sentiments of the majority would not rule.  In a typical Nevada community, the majority of those living there, if they were Christian, and they prayed in the manner that you described by closing t...
	I think that the important thing about this legislation, in the narrow context I am discussing, is that it would allow fair treatment of all.  Certainly you have heard a lot about the standards that would be used.  I believe that if litigation were co...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]  Is there anyone else in Carson City who wishes to offer testimony in support?
	Barbara Jones, Private Citizen, Fallon, Nevada:
	Sheila Ward submitted written testimony and she had to leave.  May I read her testimony (Exhibit V)?
	Chairman Frierson:
	If she has testimony that she submitted, we will certainly make it a part of the record and circulate it, but I would ask that you not read it.
	Barbara Jones:
	Okay.  She is with the Nevada Legislative Affairs Committee.  She is in support of the bill.  I am also strongly urging you to please support S.B. 192 (R1) along with the other 28 states for this important and, I think, historic bill.  The American Ce...
	I am also in contact with religious representatives in every county in Nevada, and a number of people in Clark County.  I worked with 26 ministries my first year back in Nevada.  I am not officially speaking for them, but I know them well enough to kn...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]  Is there anyone in Las Vegas wishing to offer testimony in support?
	Tim O'Callaghan, representing the Nevada Catholic Conference:
	I am echoing the great testimonies this morning.  The Nevada Catholic Conference supports S.B. 192 (R1).
	Chairman Frierson:
	Are there any questions for Mr. O'Callaghan?  [There were none.]  Is there anyone else wishing to offer testimony in support?  [There was no one.]  Is there anyone wishing to offer testimony in opposition to S.B. 192 (R1) in Carson City?
	Vanessa Spinazola, representing the American Civil Liberties Union of Nevada:
	With the Chair's permission, I will briefly summarize the letter that I have, and I will have Allen Lichtenstein, our general counsel in Las Vegas, address any of the constitutional law concerns.  I want to note that the ACLU supports religious libert...
	Senator Hutchison mentioned the Employment Division v. Smith case.  That was a huge case for us and is a really good example of one person who is being affected by a government burden.  They want to wear the yarmulkes because it is their religious bel...
	Some of the areas where we are concerned that this would infringe upon rights is access to contraceptive freedom.  I want to note that Nevada is very different from every other state that has passed a RFRA.  We actually have a good law on the books.  ...
	This is also a reason why we do not yet have Nevada-specific examples about contraceptive refusals.  Pharmacists in Nevada cannot refuse to dispense contraception; therefore, there are no examples.  If this law passes, we may start seeing some of thos...
	In terms of other litigation that is pending, in the last month the number of federal cases litigating the contraceptive provisions of ObamaCare have tripled.  When I testified in the Senate, there were only 23 pending cases.  Today, one month later, ...
	The other concern that we have is, in fact, in regard to a woman's right to choose.  I have provided examples in the letter (Exhibit W), but I will not go through all of them.  We are concerned that health care professionals have an ethical obligation...
	I want to note for the record that I do not know a lot about the case that Mr. Guinasso referenced in Reno, but I want to flesh it out a little further.  This is in reference to the parents with the Costa Rican child.  She was 35 years old, but she ha...
	I also want to note that there were a couple of references to zoning issues, and the Religious Land Use and Institutionalized Persons Act would deal with any and all zoning issues.  That is not at issue in the RFRA.
	The final concern that we have is in reference to counseling services, and I have provided some examples of it (Exhibit W).  We have seen in other states where students and counseling programs have refused to work with gay people.  They have wanted to...
	Ultimately, we believe that this is a proverbial solution in search of a litigation in women's reproductive rights problems.  We are not aware of any particular issue that S.B. 192 (R1) would address.  We have won religious liberty cases in Nevada, an...
	Assemblywoman Fiore:
	My question deals with when you are concerned with doctors refusing to give abortions.  Would you prefer a doctor who has a religious belief not to give an abortion to someone, or give an abortion to someone reluctantly, or a doctor who is used to giv...
	Vanessa Spinazola:
	I think the health care professionals should do what they are trained to do.  We are mainly concerned with the emergency room context, and the examples I have provided are doctors, who presumably are trained across the board to perform any sort of eme...
	Assemblywoman Fiore:
	I am concerned with legislating laws in place that force doctors to do things that they do not want to.
	Chairman Frierson:
	Are there any questions for Ms. Spinazola?  [There were none.]
	Allen Lichtenstein, representing the American Civil Liberties Union of Nevada:
	I will try to keep this brief and deal with just a few areas that Ms. Spinazola did not.  I guess I am going to disappoint some people who are supporters of this bill because I am not going to talk about culture wars, hyperbole, personal attacks, or a...
	If I could direct your attention to section 5, lines 37 through 40 on page 3, it says, "'Exercise of religion' means the ability to act or to refuse to act in a manner substantially motivated by a religious belief, whether or not the exercise is compu...
	Let us take the case of someone who needs particular medication and someone who will use this law, if it goes into effect, saying that they have this religious right.  On the one hand there is the strictest deference because of someone's claim that th...
	There are a couple of other areas where the language is a little puzzling.  On page 3, section 3, subsection 4 to paragraph (a), it says, "apply to any claim or defense regarding the employment, education or volunteer service of a person who performs ...
	I have litigated a number of free exercise cases, and won most of them.  Generally, in those particular cases, you have a balancing of the rights of religious conscience for certain acts, whether wearing a yarmulke or a religious T-shirt in school ver...
	As a final note, no one has talked about this, but on page 4, section 8, subsection 4, because someone filed a frivolous lawsuit, the ability to keep them out of the courtroom is not going to fly constitutionally.  I will be happy to answer any questi...
	Assemblywoman Cohen:
	Do you think this will cause more lawsuits coming out of the prisons for prisoners claiming religious concerns?
	Allen Lichtenstein:
	It probably will.  There are a number of them right now.  I think it may create greater success on the part of prisoners in this kind of litigation because then they are going to have to pass something that exempts prisoners from these particular prov...
	Assemblyman Wheeler:
	I am wondering, since the other 28 states have passed this, have you seen increased litigation coming out of the prisons?
	Allen Lichtenstein:
	I have not looked at the litigation in the prisons in other states.  What I am looking at here is simply what the text of this particular document says.  When you are talking about things that are substantially the same, you know as legislators that t...
	Assemblyman Wheeler:
	So the answer is no, correct?
	Allen Lichtenstein:
	I have not looked.
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Nechole Garcia, representing the City of Henderson:
	The City of Henderson is in support of religious freedom; however, our concern with this bill is the language.  We are concerned that the language is overbroad and is going to incur frivolous litigation that would use the City's resources.  We share t...
	Finally, a concern on the criminal side for the City of Henderson is that any time, based on this language, if we were to prosecute an individual, if their defense was based on any part of their religion whatsoever, that would then put the burden on t...
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	John T. Jones, Jr., representing Clark County Intergovernmental Relations:
	I am here this morning on behalf of Clark County Intergovernmental Relations, and we are opposed to this measure.  I appreciate both Senator Cegavske and Senator Hutchison meeting us prior to the hearing on the Senate side and listening to our concern...
	I want to point out something that has not been said about the Supreme Court jurisprudence in this case.  Basically the Supreme Court has carved out two types of case law with respect to laws that affect a religion.  The first are laws that the Suprem...
	One of the people who testified previously said that this law will basically force local governments to analyze how particular laws or ordinances affect a religious organization.  As Mr. Lichtenstein pointed out, I think this law is much broader than ...
	In Clark County, we have over 2 million people, and each one of them could argue that they are a religion unto themselves.  I would say that Justice Scalia, in his opinion in the Employment Division case, articulated this by saying that aspects of pub...
	Assemblyman Hansen:
	Everyone is talking about this as if it is a brand new thing.  My understanding is that this has been on the books in 28 other states in almost the same substantial form, yet we keep hearing people bring this up as though it is a new thing and there a...
	John Jones:
	I have read law review articles, and what they indicate is there has been an increase in litigation.  You used the word "substantial."  I cannot say that, but I can say that from what I have read, there has been an increase in litigation surrounding t...
	Pointing to what Ms. Garcia from the City of Henderson said earlier, one of the issues that causes litigation is always uncertainty and lack of definitions.  I think the definition with respect to substantially burdened that Ms. Garcia brought up is a...
	Assemblyman Hansen:
	So we have lawyers who are concerned about too much litigation?
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Elisa P. Cafferata, President & CEO, Nevada Advocates for Planned Parenthood Affiliates:
	We certainly support religious freedom, and we believe that having the First Amendment of the United States Constitution as the first enumerated freedom is the best protection you can have.  Then having it in the Nevada Constitution is very helpful an...
	I want to agree with Gwen Linde and thank her for her service.  Women certainly are a lot more than their reproductive health care, and that is why you have seen me in here testifying on behalf of nonprofit disclosure, election transparency, social me...
	I have a statement that we submitted (Exhibit X) which lists several cases, some in states where there are RFRA, and some in states where there are not.  We are concerned that if we end up in court, either way, we have the time and expense.  Let me ta...
	The federal government passed the federal RFRA, and then there was the Affordable Care Act, and since those two acts, which require that insurance cover birth control, there have been 59 lawsuits under the federal RFRA.  Now, there might not be state ...
	Jennifer Batchelder, representing the Nevada Women's Lobby:
	We also strongly support religious freedom; however, we are strongly opposed to this bill.  As has been stated by a lot of people today, the U.S. Constitution and the Nevada Constitution, along with a lot of other documents and court cases, have secur...
	We believe that many other lawsuits will be brought forth if this is passed, and it will be costly for the cities, counties, and states.  We believe this body should base policy decisions on what is best for the people of the state and not their relig...
	Stacey Shinn, representing the Progressive Leadership Alliance of Nevada; and the National Association of Social Workers, Nevada Chapter:
	We are here in opposition to S.B. 192 (R1).  Due to current protections, we find this legislation unnecessary and could possibly result in unintended consequences.  We do not want to jeopardize any current rights or underrepresented populations, such ...
	Chairman Frierson:
	Is there anyone else in Carson City wishing to offer testimony in opposition?  [There was no one.]  Is there anyone in Las Vegas wishing to offer testimony in opposition?
	Edward Wynder, Private Citizen, Las Vegas, Nevada:
	I am here speaking in opposition on behalf of myself.  Supporters of this law have talked about fairness and equality, but I feel that it is not fair and it is not equal because this law does not protect people like me.  This law protects the deepest-...
	Chairman Frierson:
	Is there anyone else wishing to offer testimony in opposition?  [There was no one.]  Is there anyone in Carson City wishing to offer testimony in a neutral position?  [There was no one.]  Is there anyone in Las Vegas wishing to testify in a neutral po...
	Senator Cegavske:
	We really appreciate the time that you have allotted us to speak.  To those who have proposed opposition, I am going to let my colleague from the Senate respond.  I want to thank Ms. Spinazola from the ACLU and Ms. Cafferata from Planned Parenthood.  ...
	Senator Hutchison:
	I tried to think of what I could do to summarize what I knew would be opposition.  If you do not want to have any litigation in this country, you just do not have to recognize rights.  That is going to eliminate all litigation.  In fact, most of the g...
	The second thing I would say is that almost every one of the opponents say, we think, we believe, there is a possibility that, and then ignores 20 years of history at the federal level.  I would suggest that if these draconian results are going to flo...
	[The following exhibits were submitted but not discussed: (Exhibit Y), (Exhibit Z), and (Exhibit AA).]
	Chairman Frierson:
	Thank you, Senator.  With that, I will close the hearing on S.B. 192 (R1) and take a brief recess [at 11:30 a.m.] for the Committee to get ready for the work session.
	The Committee will come back to order [at 11:57 a.m.].  We have a significant work session today.  I am going to get started, but we also may have to recess at the call of the Chair and reconvene.  This is deadline day.  I will open up the work sessio...
	Assembly Bill 499 is sponsored by this Committee and was heard yesterday.  This is the biennial ratification bill, which ratifies technical corrections to the Nevada Revised Statutes (Exhibit BB).  There are no amendments.
	Chairman Frierson:
	I suspect this is going to be the easiest bill in the work session.  I will seek a motion to do pass.
	Senate Bill 314 is sponsored by Senator Denis and was heard in this Committee on May 10, 2013.  This bill provides that the right of a parent to direct the upbringing, education, and care of the parent's child is a fundamental right.  Under this measu...
	Chairman Frierson:
	Are there any questions on the bill?
	Assemblyman Thompson:
	Have all the amendments been accepted?
	Chairman Frierson:
	It is the inclination of the Chair to entertain the motion to amend and do pass with the amendment that I provided to the Legal Division.  I have cleared it through the sponsor of the bill.  That amendment incorporates some language that was proposed ...
	Legal pointed out to me that there is some language in the original bill dealing with applicability that would provide some direction regarding how this applies, and without that it would probably raise some questions about existing rules.  I believe ...
	Assemblywoman Diaz:
	I would like to comment that, especially in this area when we are talking about children and parents, I think that in this arena when we are crafting laws, a lot of times people tend to be looking for negative things.  I see this bill as a breath of f...
	Chairman Frierson:
	Are there any other thoughts on the bill?  [There were none.]  I will be entertaining a motion to amend and do pass.
	Assemblywoman Diaz will handle the floor statement.  The next bill is Senate Bill 389 (1st Reprint).
	Senate Bill 389 (1st Reprint) relates to real property.  The bill is sponsored by Senator Segerblom and was heard in this Committee on May 14, 2013.  Senate Bill 389 (R1) provides that the owner-occupant of a single-family dwelling subject to a mortga...
	Chairman Frierson:
	Is there any discussion on the bill?
	Assemblywoman Diaz:
	Was this a homeowners' association bill or not?
	Chairman Frierson:
	This was not a bill with the Subcommittee.  I will be entertaining a motion to amend and do pass.
	Senator Barbara K. Cegavske, Clark County Senatorial District No. 8:
	For the record, the person has no access whatsoever.  The only thing they can do is terminate it, and the social media has access, so you would have to contact them to terminate.  That is the only access.  You have no access to do anything, but if you...
	Assemblyman Carrillo:
	They would not have access to the account, but they would have to show some type of document such as a death certificate to show that this individual had passed on, and the process would fall in place where they would go ahead and terminate the accoun...
	Senator Cegavske:
	Chairman Frierson:
	Senator Cegavske:
	The opposition on the day of the hearing was from John McCormick from the Nevada Supreme Court and the Administrative Office of the Court, Judge Alan Tiras, President of the Nevada Judges of Limited Jurisdiction, and Judge John Tatro of Carson City.  ...
	Assemblywoman Cohen:
	I believe it was the Nevada Judges of Limited Jurisdiction as a whole.
	Chairman Frierson:
	Judge Tiras is the president of that organization and speaking on behalf of the organization.
	Assemblyman Carrillo:
	In regard to the fee, the amendment was if they could not come up with the money, they would do some type of community service equivalent.  Is that not what they are already doing now?  Is it just more community service, so we would probably have the ...
	Chairman Frierson:
	The bill would increase what is there, so it would increase existing fines by $500 and increase the existing community service requirement.  It also designates where the additional fees would go.  Are there any other comments on the bill?  [There were...
	Senator Cegavske, I want to clarify something to make sure I am not misrepresenting your intent.  The bill specifically refers to individuals found guilty of that charge or a lesser offense including, without limitation, a traffic violation arising ou...
	Senator Barbara K. Cegavske, Clark County Senatorial District No. 8:
	You are right.  You and I had a discussion, and I was very amenable to the amendments that you discussed.  I would like to thank you and the Committee.
	Chairman Frierson:
	So it was not your intent originally, but you willingly worked with some folks who had concerns.
	Assemblywoman Diaz:
	How is this bill changing?
	Chairman Frierson:
	In section 1, subsection 1, starting on line 8, the language "or a lesser included offense, including, without limitation, a traffic violation, arising from the same traffic episode" would be stricken.  With that conceptual amendment, I will be seekin...
	Senate Bill 373 (2nd Reprint) relates to the enforcement of judgments.  It is sponsored by Senator Segerblom and was heard on May 3, 2013.  This bill authorizes a court to issue a written order permitting a judgment debtor to pay in installments if th...
	Chairman Frierson:
	Is there any discussion on the bill itself?
	Assemblyman Thompson:
	I will be voting for this to get it out of Committee; however, I want to reserve my right to change my vote on the floor.  I appreciate the reduction to $40,000 because that helps the consumer, but I want to look out for the small businesses.  I reall...
	Assemblyman Hansen:
	It was very interesting discussing this bill with all the various lobbyists.  We received a lot of different angles on this.  I come from both a blue-collar background and a small business perspective, but most of the people who were bringing it up we...
	Assemblywoman Diaz:
	We have been through really hard times in our state these past couple of years, and our construction industry and other industries were hit especially hard, so when they brought that perspective to me, I did not really have it.  When someone who was u...
	Assemblywoman Fiore:
	I sat on the trauma prevention program unit for five years, and I basically went on homicides and suicides.  My first call was a man who hung himself over a $37 Southwest Gas bill.  I will be in strong support of this bill.
	Assemblyman Martin:
	I fully understand what the intent of this bill is and the goal of trying to protect people and make things more affordable for them.  I fundamentally believe that this is the wrong approach.  My accounting and finance background is telling me that we...
	Assemblywoman Cohen:
	I am going to vote to move this out of the Committee, but I am going to reserve the right to change my vote on the floor.  I appreciate everything that my colleagues have said.  I have expressed some concerns about abuse and household expenses.
	Assemblywoman Spiegel:
	I had some initial concerns about this bill.  I am really grateful for the amendment.  I think there are many Nevadans who are having difficulty paying their bills.  I think this could help both Nevadans and businesses because they will be more likely...
	Assemblyman Ohrenschall:
	I am supporting the measure.  I think the parties have worked hard to try to get to a compromise.  No bill is perfect.  There are people who are struggling to stay afloat now, and I think that whatever we can do to help them is important.  I think thi...
	Chairman Frierson:
	I am inclined to entertain a motion to amend and do pass.
	Frank Cervantes, Division Director, Juvenile Services, Washoe County:
	Senator Mark A. Manendo, Clark County Senatorial District No. 21:
	Chairman Frierson:
	Are there any questions from the Committee?  [There were none.]
	Alan Byers, Acting Administrator, Compliance Enforcement Division, Department of Motor Vehicles:
	The Compliance Enforcement Division is the division that regulates the vehicle industry and many others to include drive schools.  We do have dedicated staff and investigators who are dedicated particularly to drive schools who would have the ability ...
	Assemblyman Thompson:
	Say that an organization said we want to be a certified or a listed victim impact panel.  Is this like a certification process?  Once an organization has met all of the requirements, are they on the DMV's list as a valid victim impact panel organization?
	Alan Byers:
	Currently, that would be the process.  We take information to show that they are certified.  We would then license them as a victim impact panel, and those victim impact panels are made available on our website to the public as far as who is certified...
	Assemblywoman Fiore:
	Even though we watered this down with the amendments, I am still very concerned that we are putting a monopoly in statute, so I will be voting no on this measure.  I am not very comfortable with the language.
	Chairman Frierson:
	Senator, we discussed this on the recess, and I want to get on the record regarding whether or not organizations that provide this service have to be a nonprofit.  I say it with someone from DMV here just in case they know.  Is it your understanding t...
	Senator Manendo:
	Under current law—and Legal can correct me—the victim impact panels, at the direction of the courts, have to be a nonprofit.  I cannot remember the statute that they have to be run not for profit.
	Chairman Frierson:
	Senate Bill 179 (2nd Reprint) relates to public safety.  It is sponsored by Senator Manendo and was heard in this Committee on May 15, 2013.  This bill authorizes the governing body of a local government or the Department of Transportation to designat...
	The Chairman of this Committee has proposed a conceptual amendment which would delete the provisions related to a course of pedestrian, bicycle, and traffic safety.  Those provisions that would be deleted appear in section 15 and section 29.
	Chairman Frierson:
	That notion I brought up in the hearing reflected my hesitation with a reference to a set of classes that do not exist, at least at this time, although a judge certainly could order that without it being mandated in statute if such a class ever was cr...
	Chairman Frierson:
	Are there any other thoughts?  [There were none.]  I do not know what the Committee's appetite is with respect to the suggestion that was made by Assemblywoman Fiore regarding the 250 feet delineator.  Are there any thoughts or questions on the part o...
	Assemblywoman Spiegel:
	I think it is a good suggestion because most people do not know what 250 feet is, and I think educating people that they need to count streetlights is going to be a challenge.
	Assemblywoman Diaz:
	The part of the bill that gives me the most heartburn is the penalties.  I think that sometimes the biggest offenders are going to be in my community and, as it is, we already face so much.  I am all about keeping our children safe and the area safe, ...
	Assemblywoman Dondero Loop:
	Just for clarification purposes, I think most of us have been to a football game and most of us know how long a football field is, which I believe is 300 feet, so we can kind of gauge 250 to 300 feet.  While I agree that most of us do not know that, i...
	Chairman Frierson:
	Are there any other thoughts from the Committee?  [There were none.]  I will be seeking a motion to amend and do pass with the amendment suggested by Assemblywoman Fiore.  I will also be entertaining a motion to incorporate my proposed amendment.  Fir...
	Assemblywoman Dondero Loop will handle the floor session.  I am going to recess with respect to Senate Bill 280 (1st Reprint) and Senate Bill 192.  I will briefly open it up for anyone to provide public comment.  [There was no one.]  Assembly Judiciar...
	[The Assembly Judiciary Committee reconvened at 6:20 p.m.]
	Chairman Frierson:
	Continuing the work session, I am going to call Senate Bill 280 (1st Reprint).
	Chairman Frierson:
	The mock-up replacement is a result of significant negotiations and replacement of language in the original S.B. 280 (R1).  Much of the provisions in the original S.B. 280 (R1) were recently amended into Assembly Bill 98 (R1) in the Senate, so with th...
	In short, that mock-up creates a statutory structure where an HOA is allowed to place a lien for assessments and abatements, the lien has super-priority status, and the HOA is allowed to foreclose on that lien.  If there is a subsequent HOA foreclosur...
	I am going to read some language, and it does not necessarily have to be verbatim, but it makes the point that the association can also file a lien for the cost of collecting past-due obligations, and that this lien is to be paid at the sale of the fi...
	The mock-up also authorizes a lender to create an escrow account for the purpose of collecting assessments similar to how banks now have an escrow account for mortgage insurance.  This bill would authorize a bank to create an escrow account for assess...
	For folks who have already read the mock-up, you will notice the very last portion of the bill, subsection 5 of section 15, reflects that it does extinguish the first; however, what we are proposing to move forward today expressly provides that it doe...
	I will say that there is also an appetite at some point, not today but possibly on the floor, to discuss some language that might provide some incentive to HOAs to not send the account to collections in the first place.  That is something that we may ...
	Assemblyman Hansen:
	Did the Subcommittee not get all these options?  When we did not hear back from the Subcommittee, what happened to the bill at the Subcommittee stage?  I would like to hear from someone about that and why, I assume, these propositions were offered to ...
	Chairman Frierson:
	I can say as Chair of the Committee, because even if they did not move it, I could have.  Senate Bill 280 (R1) in its entirety did not move out of the Subcommittee, and none of this language was in S.B. 280 (R1).  Senate Bill 280 (R1) dealt with notic...
	Garrett Gordon, who had been involved with this concept and actually attempted to provide something similar to A.B. 98 (R1) when it was in our house, was involved in the development of this language, and it was too late when we proposed it for A.B. 98...
	Having been part of the conversations as well, I would ask for the Committee to consider supporting it, continue to digest it, and ask any questions that they might have.  I do not think this bill picked a side.  I think this language attempted to tak...
	I think that Assembly Bill No. 273 of the 76th Session neglected to include a second if there is a second, so the intention is to make sure we do not make that mistake this time and that, if there is a second, it is included as well as the first is.  ...
	Assemblyman Duncan:
	I was looking back through my notes; maybe Mr. Gordon can address this.  In the first presentation of A.B. 98 (R1) and the super-priority lien, there was some worry about the U.S. Department of Housing and Urban Development guidelines and potentially ...
	Garrett Gordon, representing Olympia Companies:
	If you go to page 8 in the conceptual amendment, there is currently a carveout for the Federal National Mortgage Association (Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie Mac) that the super-priority includes nine months, except...
	Chairman Frierson:
	Are there any questions or comments from the Committee?  [There were none.]  I will be seeking a motion to amend and do pass with the amendments discussed today.
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	The foreclosure process for the association is modeled on the deed of trust foreclosure statutes and the execution statutes. To foreclose its lien, the association must first give a notice of delinquent assessment pursuant to NRS 116.31162, subsection...
	Many of these notices must be given to several parties and must be recorded. The notice of sale must be published and served.
	Federal regulations are layered on top of the foreclosure process and the superpriority. Nevada Revised Statute 116.3116 includes a limit on the superpriority based on federal regulations. Most of us look to Fannie Mae underwriting guidelines to spell...
	Other Fannie Mae guidelines are distinct from when Fannie Mae underwrites a project. They deal with Fannie Mae being a lender and foreclosing on a project. Other regulations state Fannie Mae may not pay collection costs.
	The association enforces the lien. Associations are managed and operated by community managers licensed by the Real Estate Division of the Department of Business and Industry. Community managers cannot take all the steps to collect or enforce assessme...
	The enforcement of the delinquent assessment involves title companies. In order for the collection company to determine who is entitled to or must be notified of a foreclosure, the collection agency contacts a title company and, at a certain stage in ...
	Notices must be mailed and served, process servers and newspapers are involved. An attorney may be involved if a homeowner filed bankruptcy. The attorney would make an appearance in the U.S. Bankruptcy Court for the District of Nevada as part of this ...
	Before 2008, the Legislators were mainly concerned with protecting homeowners regarding foreclosures. They wanted to do everything possible to ensure homeowners got every opportunity to know something drastic would happen if assessment liens were not ...
	Each time the association takes the next step in the foreclosure process, the fees go up. Collection companies and associations give warnings they are about to take the next step.
	Many associations are facing difficulties because so many homeowners are delinquent with their assessments. Associations must dip into their reserves, raise assessments or create special assessments to meet their operating costs.
	It might be better if foreclosures were faster. Costs would be lower, and the unit could be sold sooner. The buyer would start paying dues and assessments sooner. There is tension between giving homeowners every possible notice and speeding up the for...
	In October 2009, the Commission began conducting workshops with stakeholders in the area. Members of the Commission met in a public meeting to discuss reasonable fees in this process. As a result of that meeting, the regulation, LCB File No. R199-09, ...
	In March 2010, the Commission heard public comment on collection costs. Much of the public comment during 2010 focused on collection fees from various people. Real estate agents and brokers have not been mentioned, but they are concerned.
	In March 2010, a workshop on Proposed Regulation of the Commission for Common-Interest Communities and Condominium Hotels, LCB File No. R199-09, was held. Public comments were received and No. R199-09 was redrafted. Some of the concerns were costs. An...
	Concern was also expressed that a collection company would increase its fees if a payoff was requested.
	The Commission approved the regulation on March 24, 2010. Another workshop on No. R199-09 was held on July 8, 2010. In September, the Legislative Counsel Bureau (LCB) produced a revised version of the regulations. The Commission held an adoption heari...
	The Commission adopted an overall cap of $1,950 for any foreclosure. The statute adopts a cap of $1,800. For example, if a bank is foreclosing on a developer's 50 unsold lots, it would not make sense to multiply $1,950 or $1,800 times 50 to foreclose ...
	A number of changes went into the regulation the Commission approved in December 2010. At that point, the regulation was ready to go back to LCB for approval before it went to the Legislative Commission. At that point, the Governor's moratorium on reg...
	Pamela Scott (Howard Hughes Corporation):
	In Summerlin, we do not use the collection companies that had input into the regulation. It is important to talk about how this works from day to day. Mr. Buckley talked about the statutory requirements, but there are other charges not included in the...
	All associations are required to have a collection policy. They are required to send that policy out annually with the budget. Collection policies vary because assessments vary. If an association has a fee in excess of $200 a month, it probably cannot...
	An intent to lien letter is the first item listed in section 1, subsection 2 of the bill. In Summerlin, our policy is that the accounting staff creates a file including the number of homeowners delinquent six months or more. The three master associati...
	This courtesy letter from Summerlin is not required by statute. It tells the homeowners the amount due and the amount of collection costs they have incurred at that point. They will be advised of the next step and the cost for the next step. As a gene...
	Arguments have been made that an association does not need to perfect its lien by recording it. However, if it is not recorded and another entity has started a foreclosure procedure, that entity may not know a homeowners' association has a lien. It ta...
	The sponsor mentioned the bill mirrors the regulation. What are the differences between the bill and the regulation?
	Ms. Scott:
	The differences are mostly in the dollar amounts. A few of the charges in the regulation were eliminated from the bill. A new section 1 in the bill requires collection companies to invoice the associations. The associations would post those charges wi...
	I heard an amount of $1,950 and the bill says $1,800, the multiplier of the 25 units or more. What would the cap be for a single unit owner?
	Ms. Scott:
	Section 1, subsection 1 of the bill says any of those fees in subsection 2 may not exceed a total of $1,800, so that would be the cap.
	Mr. Buckley:
	Section 1, subsection 1 of the bill includes the individual cap of $1,800 per individual foreclosure. Subsection 2 includes specific caps on individual services that could be done in connection with a foreclosure. For each action item, there is a spec...
	Section 1, subsection 3 excludes out-of-pocket costs from the individual dollar amounts and fees. It excludes costs paid to third parties that are unaffiliated with the collection company or the association. Mailing and publishing costs for TSG charge...
	Section 1, subsection 4 of the bill shows additional exclusions from the overall cap. There is a $200 cap on the fee paid to the management company as it prepares the records and sends them to the collection company. The management company cannot enfo...
	Section 1, subsection 5 relates to an association foreclosing on 25 units or more. The fee would not necessarily be 25 times $1,800. You would have to go back to the board for an agreed upon amount.
	Section 1, subsection 6 is important and says if there is a payoff demand, the collection process must stop. An exception is when you record a notice, the statute requires mailing within a certain number of days. If a process is started and the statut...
	Section 1, subsection 7 relates to posting the costs of collection to a unit owner's account. The Commission feels a unit owner should be able to find out what he owes from the association. He or she should not be required to get that information from...
	Is it correct that subsection 7 was not included in the regulation you had promulgated?
	Mr. Buckley:
	Yes. Section 2 of the bill was not in the regulation either. It requires that when a unit owner pays an amount, that amount is applied first to assessments and then to fines. This requires an association to establish a compliance account for fines sep...
	Section 3 of the bill is the same as section 2. The reason for its difference is that the statute it amends, NRS 116.310315, changes on October 1. The bill has to amend these two statutes.
	Does it sunset?
	Mr. Buckley:
	On page 5 of the bill, subsection 2 comes out. It did not sunset. The statute changed effective October 1. Nevada Revised Statute 116.310315 remains in effect, but is in different forms between now and October 1.
	How do you determine the $75 contained in section 1, subsection 2, paragraphs (a), (b) and (c)? Is it a template letter you send out?
	Mr. Buckley:
	I was not involved in the working group. The working groups of Commissioners met and came up with this formula. There is a template, but the records must be researched to ensure the correct amounts. There may be different charges for those letters. Th...
	Where does the $75 come from? Is it work hours? I am concerned because this is a template letter and $75 is high.
	This was part of my mirroring question. Where are the regulation and the bill aligned and where are they different? Why are there differences between the two?
	Ms. Scott, did you bring the comparison sheet with you?
	Ms. Scott:
	Yes. I compared the regulation with the bill. The amount for that letter in the regulation was $150. The committee lowered it to $75 because not that much went into it.
	Please go through the numbers and compare them with the changes from the regulation.
	Ms. Scott:
	Regarding section 1, subsection 2, paragraphs (a) through (q), the amounts in the regulation were as follows:
	• Paragraph (a), $150.
	• Paragraph (b), $90.
	• Paragraph (c), $90.
	Concerned Homeowner Association Members PAC (CHAMP) objected to paragraph (c), saying the courtesy letter was more than needed to be done because the Ombudsman sends a letter at that point. There was consensus that could be removed.
	• Paragraph (d), $325.
	• Paragraph (e), $400.
	• Paragraph (f), $275.
	• Paragraph (g), $125.
	• Paragraph (h), $75.
	• Paragraph (i), $125.
	• Paragraph (j), $30. The committee raised it to $75.
	• Paragraph (k), $30. The committee raised it to $75.
	• Paragraph (l), $150.
	• Paragraph (m), $30. There was a charge of $25 to send a letter about a default on a payment plan. The payment plan should be one process. It could include more than one letter and initiate the payment plan. The committee raised that to $100 and made...
	• Paragraph (n) was not in the regulation. I brought that to the attention of the committee as a necessary item because sometimes the association is ready to file a lien and may not file if the bank has already started its process. That process has to...
	• Paragraph (o). Superpriority demand letters were not differentiated in the regulation. The demand letters were $150 in the regulation.
	• Paragraph (p), $100.
	• Paragraph (q) was part of the bankruptcy proof of claim and has been separated in the bill. Both might not be necessary.
	We eliminated a couple of charges from the regulation. There was a $2 labor charge for every letter mailed, not the postage charges. We eliminated the insufficient funds charge because it is not part of the collections process. We eliminated the subst...
	How do you justify charging $75 for a letter? All you have to do is remove the name of the previous person you sent it to and add the new person. This fee is high.
	Ms. Scott:
	It involves more than producing a letter out of a database. Research must be done. The intent to lien will not go out if you discover something else is going on with that account. At each step, research must be done.
	Can someone enlighten us regarding the process involved with a letter being sent out?
	Chris Yergensen (RMI Management, LLC):
	I am in-house counsel for RMI Management. We do collections under Red Rock Financial Services. We manage 275 associations—92,000 homes in northern and southern Nevada. It is disconcerting to hear a question about what goes into preparing a letter. Man...
	For example, I have ten full-time employees who answer phone calls from homeowners. They have nothing to do with preparing the letter, but I must pay them to service what we do for the associations. They answer thousands of calls about homeowner quest...
	David Stone (Nevada Association Services, Inc.):
	We represent many community associations, and we do collections for past due assessments. We do not just push a button to send out a letter. When we prepared our presentation for the Commission over the last year, we evaluated how many telephone calls...
	When homeowners call, we try to solve their problems. For example, if we could refer those problems to the management company, we could cut down on charges. We are a full service organization. We try to make things better for the community manager and...
	Stephanie Cooper Herdman:
	I am a licensed collection manager, and I do homeowners' association lien foreclosures as well as mortgage foreclosures. I am one of the two designated counsels for Freddie Mac in Nevada and one of the seven designated counsels for Fannie Mae. I am re...
	Is the process you do for the government the exact same process a private collections agency does?
	Ms. Cooper Herdman:
	It is similar except the initial notice of intent to assess lien, which is a repetitive process. It is not necessary to file this. Ms. Scott made a valid point when she said her association purposely filed the notice so that the foreclosing entities k...
	Are you the same as a collections agency where you are employed or retained by a community association? Would you take over a homeowner account and begin that process with the homeowner by taking the calls and communicating back to the association? I ...
	Ms. Cooper Herdman:
	I do represent associations also. I have done both sides of this coin. The foreclosure process for homes, not outside of the association process, requires mediation. That is included in the $600 and $400 fee. That is $1,000, not $1,800, and includes m...
	These collection companies are going unfettered and unwatched regarding their costs. When we add the fee on top of that, it can become an egregious process.
	Garrett Gordon (Southern Highlands Homeowners' Association):
	I am speaking on behalf of Southern Highlands Homeowners' Association. This bill impacts companies that handle collections, associations and homeowners. When assessments are unpaid, the residents are impacted. Assessments are increased for other homeo...
	What is a reasonable cost? My clients favor a cap. Much time and effort was expended over the last year to determine the cap was $1,950 and set forth the line items for each step in the process. There is additional reduction to some of these costs. Fo...
	I asked the same question as Senator Kihuen regarding the $75 for a letter. Sometimes, unit owners hire an attorney when they get a demand letter. Additional time and effort is required to work with the attorney and answer telephone calls to work thro...
	Angela Rock (Southern Highlands Homeowners' Association):
	We have submitted our comments (Exhibit E). Section 1, subsection 2, paragraph (a) talks about the amount that may be charged for a letter. Each community has different policies and procedures. We attempt to send many letters before we get to this sta...
	For example, if someone received one of these letters, enters a payment plan and makes payments, the lien is released. If the homeowner does not pay off the base amount, there is another intent to lien. Please consider this. I do not know how you woul...
	Section 1, subsection 2, paragraph (m) relates to the payment plan. We request that could be done monthly. I suggest $25 a month. That way, if people can pay off their amounts in two or three months, maybe they are only at $75 rather than $100. People...
	I have testified to the Commission on section 1, subsection 5 of the bill about the process of foreclosing on multiple units—an individual who owns 25 or more units. For consistency, one ought to treat all people equally in the same situations. Just b...
	On section 1, subsection 6, I am speaking to the 15-day stay. I have two comments, Exhibit E, page 2. Many people confuse that with the 30-day stay they get when they file a dispute. That is not the same, and it confuses people. In the list of line it...
	I employ a full-time individual. The payoff process is complex, and you need someone who understands these things. At Southern Highlands, we audit the file and send someone to the home to do a final inspection and photograph the home. A lot of work go...
	Associations do things differently. The cap of $1,800 is not to a single entity. Different people are involved in this process who get portions of this money.
	In section 1, subsection 2, paragraphs (d), (e) and (f), you have $300, $350 and $275. Please explain. I understand those are not necessarily profit for a collection company. There are title costs and recordation fees.
	Ms. Rock:
	There are hard costs. You do engage in title research in doing those documents—finding lienholders, getting a list of those lienholders, determining where they are and how to notify them, and sending certified letters. Those are bigger work items. Whe...
	I understood these are actually costs, third-party costs such as a title company, whose charges are passed on to the collections company.
	Ms. Rock:
	At Southern Highlands, that is the case. I was clarifying a carveout for that in the statute. We have those higher numbers at Southern Highlands because there is a cost to get the TSG, and these items are charges from a third party.
	Keith Lee (Lawyers Title Insurance Corporation; First American Title Insurance Company):
	My clients issue TSGs. It is in the nature of a preliminary title report. They do title searches and determine all the people in the line of title—those who have recorded encumbrances and others who, as a matter of law, become part of the chain of tit...
	Generally speaking, my clients work for the debt collector. On rare occasions, they will work for the homeowners' association. On some rare occasion, they will work for the community manager. They issue the TSG to the debt collector, and the debt coll...
	Regarding section 1, subsection 2, paragraphs (d) and (e), we do record the lien as an accommodation. There is a fee for recording the lien and the notice of default. There is a fee for recording the notice of sale as well. Generally, we issue the TSG...
	Title insurance is a competitive business. Our fees are on a schedule posted with the Division of Insurance. They are open to the public. Those fees are set. An exhibit submitted shows costs (Exhibit F). It shows a cost of $290 for the TSG. Generally,...
	The title companies' role in this process is included in section 1, subsection 3, paragraph (a) of the bill. The cost of the TSG and other title costs are specifically excepted from the cap of the costs incurred for the collection.
	I have a question regarding section 1, subsection 3, paragraph (b) using the term "agent." On rare occasions, my title company clients work for either the community manager or the board of directors of the homeowners' association. I am fearful in that...
	You mentioned it is a competitive business and the fees range. Are those fees capped by the regulatory body?
	Mr. Lee:
	They are not capped by the regulatory body. It is a filing required with the Division of Insurance. Each company has its own sliding scale and has certain nuances to it, but it is pretty much the same. Those are not capped or proved by the Division of...
	Jonathan Friedrich:
	I have heard self-serving statements by the collection companies. You have my written testimony (Exhibit G). We must not forget the collection agencies get most of this money. The associations only get nine times the monthly assessment. How is the wor...
	I provided you with a copy of a lien, Exhibit G, page 2. Nevada Revised Statute 116 states a homeowners' association can do its own liens. The association spent $14 to place this lien on the property. The home went to foreclosure. The association got ...
	Rana Goodman:
	With this bill, we are forgetting the human factor. Before any of the management companies turn this over to collection, they do not contact the homeowner. Before I moved into the association where I live, for five years I was president of an associat...
	I own several properties. My management company sends me notices on a condominium I own. When I retired, I notified the State I no longer had my business. All my properties are now owned by my family trust. They still send me notices in my corporate n...
	All the management companies have to do when a property is ready to go into foreclosure or get a lien is make a phone call to the owner. Then, if the owner does not take care of it, they turn it over to collection. The assessments must be paid or the ...
	Section 1, subsection 3 says, "In addition to the fees charged to a unit's owner to cover the costs of collecting a past due obligation … ." So, the total fees permitted can be more than $1,800. It refers to a lot of other fees, which adds up to more ...
	I thought the statutes required management companies to notify the homeowner before it went into collections.
	Ms. Goodman:
	They do have to by letter, but they do not do it personally. That step is missing. We spoke to several homeowners who have gone into foreclosure, and not one of them was contacted personally.
	Mr. Friedrich:
	I previously provided you with examples of collection fees. Some of the delinquencies were several hundred dollars, some were $1,500 to $1,700. The bottom line was $4,000 to $6,000.
	I have that information in my office. It is our intention not to allow the spiraling into the thousands of dollars.
	In what instances do people not receive the letter when it is mailed to them? You say we should require a telephone call.
	Ms. Goodman:
	Sometimes, people have a renter in their house. The management company may not be aware there is a renter or does not have the forwarding address or does not look it up. They send it to the address they used to have. Then, the owner does not get the l...
	If the person is renting the house, picks up the mail and misplaces it or accidentally throws it away, that is the only communication source from the collection company to the owner of the house?
	Ms. Goodman:
	Yes, as reported to me by the gentleman whose house was foreclosed on.
	People should be contacted. Constituents have called me about this issue. They have reported they did not receive a letter. The fee is $75 every time a letter is sent. Before you know it, the bill is $3,000, and the owner did not receive the letters.
	If an owner's telephone number is with the house, the renter may not forward the call to the owner. What telephone number should be provided if the owner is out of the Country or no longer living in the house?
	Ms. Goodman:
	The management company should have it. The owner should be responsible for providing the telephone number to the management company. If not, it is the owner's fault.
	Many times, once the collection agency has the account, the management company will not discuss anything with the owner.
	Chris Ferrari (Concerned Homeowner Association Members PAC):
	I am neutral on the bill. We are all trying to achieve the same result. There is a problem when collection costs are $2,832 for $308 in past dues (Exhibit H). That is an 819 percent markup. In Demand G, you have $326 in past HOA dues and $3,050 in col...
	It is important to clarify that my group, CHAMP, consists of real estate investors who buy homes that are sitting, often through foreclosure and other processes. They do not know if the home will have a kitchen or windows, or what condition the proper...
	If someone buys a home with a $6,000 lien, it is essentially a new down payment that cannot be financed and will be paid. Often times, it is a $3,000 lien, and $326 will go to the HOA. That is the fundamental problem we are dealing with.
	I signed in as neutral because what the Commission is trying to do and what this bill is trying to do is good in its intent. It involves a cap and is getting to the heart of the problem. My concern is in section 1, subsection 3. We have the $1,800 cap...
	Section 1, subsection 4 of the bill includes a reasonable management company fee and reasonable attorney fees and actual costs. I am not debating the merit of the intent of this bill, it is a question of having a solid cap. I spoke with Stephanie Coop...
	These fees do not make the HOA whole. I request a cap that cannot be increased with different services and that we provide that consistency to everyone in Nevada who is trying to transact real estate. This impacts everyone in the process of purchasing...
	Regarding title associations, if there is a cost associated with that TSG, we would like to cap that fee, absolutely.
	John Leach:
	This should be handled by regulation rather than statute. As Mr. Buckley said, he went through a long process to arrive at that. The 2009 Legislature granted the authority to the Commission. That is not unique. The Commission handles many things. It i...
	The benefit of a regulation over a statute is that you can change it. The Commission meets regularly throughout the next couple years. If something is set in stone in a statute, there are no modifications. For example, the 2009 Legislature had no idea...
	It is appropriate to have the line item limits. However, a cumulative limit is inappropriate because many things are outside the control of the collection company or the association. For example, if you are dealing with a homeowner who wants to work i...
	In section 1, subsection 1, the word "directors" should be added. This puts a limit on officers, agents and community managers. It does not mention directors. Nevada law says the directors may act in all instances on behalf of an association. Similarl...
	If this goes into statute, the $1,950 in the regulation is appropriate. When we send the first letter, we check the bankruptcy records to ensure if there is a bankruptcy, we do not violate the automatic stay. We check the assessor's records to determi...
	We recommend the numbers in the regulation be used regarding section 1, subsection 2, paragraphs (a) through (q) rather than the line items.
	You are offering language, so if you want us to consider that as amendments, please provide that in writing.
	Mr. Leach:
	I did send something yesterday. It apparently did not get there.
	Please resend it.
	Mr. Leach:
	I want to comment on the payoff demand issued by the escrow company. We are just filling out the demand escrow companies give us, but they do not just ask for a payoff. Usually, they ask for a breakdown on the assessments, any violations on the proper...
	A couple of items have been omitted from the statute that were included in the regulation. If nonsufficient fund charges are not collection costs, they should be included in the costs recoverable for the association. That does not go to a collection a...
	The mailing fee is included because some foreclosures would require only two notices; others may require dozens of notices.
	Linda Rheinberger (Nevada Association of Realtors):
	I support S.B. 243. I am a member of Senator Copening's working group. We have met and considered the entire process. We received input from representatives from the broad spectrum, which includes members of the working group. This bill addresses the ...
	Joanne Levy (Nevada Association of Realtors):
	I am a member of Senator Copening's working group. I support S.B. 243, especially the capping of collection fees.
	Donna Toussaint:
	We are forgetting the people who live in associations. Homeowners' associations cannot collect when a property goes to foreclosure. The rest of the group has to pay those assessments, which means their assessments are raised. A regulation would be bet...
	John Radocha:
	I provided you with an amendment for S.B. 243 or S.B. 195 (Exhibit I). Under NRS 116.31034, subsection 8, paragraph (b), if a homeowner believes retaliation and selective enforcement have been used against him or her, all liens and fines are extinguis...
	The association is not obligated to distribute any disclosure pursuant to this subsection if the disclosure contains information that is believed to be defamatory, libelous or profane. This is my letter for application to the board. I said disclosure ...
	Yvonne Schuman:
	While searching for a home builder in 2002 and 2003, I was appalled by the home sales process. I saw abuses. I am here today because of abuses by HOA collection agencies. I am not opposed to S.B. 243, I am neutral. I support the general intent, but sh...
	Jon Sasser (Legal Aid Center of Southern Nevada; Washoe County Senior Law Project):
	We get involved in this issue on a slightly different level, usually after the fact. Last Session, you passed a foreclosure mediation process. We represent homeowners who are upside down in their mortgages and are going through the process trying to w...
	We also see people dealing with collection agencies and dealing with something that was a $100 to $300 problem that has escalated to a higher sum they cannot afford. They try to work out a payment plan. It is hard to navigate the issues between the in...
	Randolph Watkins (Commission for Common-Interest Communities and Condominium Hotels):
	I am a member of the CCICCH. The Commission vetted the collections issue for over a year. I support S.B. 243 with the amounts in the regulation and not in this bill.
	Speaking as a community manager, I want to address some concerns. All homeowners are contacted at their mailing addresses when they have delinquencies or violations. The homeowners are responsible to make sure the management company has their mailing ...
	We did not hear from the banking industry in the Commission hearings. No banker associations or groups took a position. I want to note that bankers take the same risk as anyone when they buy a foreclosed home that has collection fees or outstanding as...
	We heard earlier from an attorney who charges only $600. She said that was a contracted amount with Fannie Mae, Freddie Mac and other federal agencies. That is fine if you have a big client like that and you can accept $600 to do a larger volume of wo...
	Ellen Spiegel:
	I served on Senator Copening's working group. I support this bill, but I prefer it with the higher numbers. During the 2009 Session, I sponsored A.B. No. 204 of the 75th Session, which required boards to send out their collection policies to all their...
	Not one homeowner I know has ever written to an association. I have asked Commissioners, debt collectors and community managers if people have written to a HOA, saying they do not like the collection policy or the fees and requesting they be changed. ...
	My association has a budget of approximately $2 million. We have defaults of somewhere between 15 percent and 20 percent of the assessments. We only pay $41 a month. That means we are not collecting somewhere between $285,000 and $380,000 a year in as...
	Tim Stebbins:
	I oppose this bill because it is too high. For a long time the collection agencies have been imposing outrageous fees on people. That is why this issue came before the Legislature last Session and is here again. I support any caps to make sure people ...
	Greg Toussaint (President, The Lakes Association):
	Homeowners' associations exist for the benefit of the people who live there. Nevada Revised Statute 116 should be looked upon as what is good for the people who live in the community. This argument is about money between collection companies, attorney...
	Last year, our assessments were raised to pay for bad debts. It is vital that we collect money owed to us. These new restrictions may reduce our collections in some ways, in particular the cap. What will a collection company do when it reaches the cap...
	Do you have any suggestions of what else to do?
	Mr. Toussaint:
	I do not disagree with the cap on individual services. Should we stop collecting? Should we assume there is nothing to be done? Not every collection is a foreclosure. Sometimes, it is just someone who does not want to pay. If you take the weapon away—...
	Robert L. Robey:
	Mr. Buckley said in the end, the association is responsible for all costs. I assume he was referring to the costs of the attorneys, the collection companies, each mailing and postage. I am concerned if a lien is filed, the association only gets its su...
	Ms. Cooper Herdman:
	I am neutral on this bill. I agree with a cap. My opposition to that is the amount of the cap and how inclusive it is. The costs should be inclusive in that cap to make these companies run efficiently. The State does not have the resources to audit to...
	Favil West (Commission for Common-Interest Communities and Condominium Hotels):
	I am a member of the CCICCH. Every person who has testified today has testified at our workshops. We started out looking at this without a cap, and we ended up with a cap because that is what everyone convinced us we should have. I support Mr. Leach w...
	Todd Schwartz (President, Spring Mountain Ranch Master Association):
	I am board president for Spring Mountain Ranch Master Association. We cover 1,620 single-family homes. Our budget is over $900,000. In just assessments, excluding late fees, interest, fines and everything else, we have over $150,000 in outstanding ass...
	I am neutral. I hear and read people's requests for payment plans, and a small minority comes to talk to us. You would think they would show up at the meeting to ask for a payment plan or reductions. I am happy when they come forward because we can wo...
	Mike Randolph (Homeowner Association Services):
	We are a licensed collection agency. I specialize in recovery of homeowners' association assessments. I have a number of issues with the bill. I support some of the bill. I support the cap. This should be regulatory rather than statutory so we can wor...
	Regarding the line item fees, you have removed the insufficient funds fee. When homeowners bounce checks to the collection agency, I cannot charge them even though my bank charges me. Regarding section 1, subsection 7 of the bill, you will increase th...
	I heard Stephanie Cooper Herdman mention a $600 fee she charges Fannie Mae and Freddie Mac but said when she does a homeowners' association recovery, she is in the area of $1,100 to $1,200. There are good things in this bill, but it needs work.
	Azucena Valladolid (Consumer Credit Counseling Service):
	I will read from my written testimony (Exhibit J).
	Heather Spaniol:
	Senator Copening mentioned we need to keep the collection agencies in business. Should we allow the collection agencies to rake homeowners so they stay in business? I understand collection agencies and other agencies have costs for paper, pens, stamps...
	Senate Bill 243 includes fees, reasonable attorney fees. Who determines what is reasonable for attorney fees? I appreciate the cap in the bill. It is a start, but it is high. There is room to add more costs. Everyone who supports this bill was either ...
	I will close the hearing on S.B. 243. The hearing is open for public comment.
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