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1 JOHN HENRY WRIGHT 
THE WRIGHT LAW GROUP, P.C. 

2 2340 Paseo Del Prado, Suite D.,305 
Las Vegas, Nevada 89102 

3 Telephone: (702) 405-0001 
Facsimile: (702) 405-8454 

4 Email: iohn@wrightlawgroupnv.com 
Attorneys for Defendants 

5 K&P HOMES, A SERIES LLC OF 
DEK HOLDING, LLC 

6 

7 
UNITED STATES DISTRICT COURT 

DISTRICT OF NEV ADA 
8 

9 

10 
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CHRISTIANA TRUST, A DNISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDNIDUAL 
CAPACITY BUT AS TRUSTEE OF ARLP 
TRUST3, 

Plaintiff, 

vs. 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Defendants. 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Counterclaimant, 

vs. 

CHRISTIANA TRUST, A DNISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDIVIDUAL 
CAPACITY BUT AS TRUSTEE OF ARLP 
TRUST3, 

Counterdefendant. 

CASE NO: 2:15-CV-01534-RCJ-VCF 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC'S 
OPPOSITION TO CHRISTIANA 
TRUST'S MOTION TO DISMISS 
and 
K&P HOMES' COUNTERMOTION 
FOR SUMMARY JUDGMENT 

Page 1 of 33 4/21/2016 11:33:06 AMWFZ0430



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 2 of 107

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
"<!" 
I.!) 
"<!" 

11 co 
I.!) ' .o I.!) 

(.) ("') 0 

o.:6 "<!" 

N' 12 n.2 0 
::::> ·- t--
o0~-:-:-

13 0::: - ~ >< 
(!) o m ro 

"C co u. 
S ~ ro ~ 
<( a. "C 0 14 ...l(ii ~g 
1-0 ©Ji 
J: Zo 
c:>:ilu>"<I" 15 - VJ ro-0::: ro oi N 
;:a. Q)R 
o>~ 

16 w "<!" II).:....: 
J:C"')C1]Q) 
1-N..JI-

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Third-Party Plaintiff, 

vs. 

RITA WIEGAND, an individual, 

Third-Party Defendant. 

Defendant and Third-Party Plaintiff, K&P HOMES, A SERIES LLC OF DEKHOLDINGS, 

LLC, (K&P) by and through its counsel of record, JOHN HENRY WRIGHT, ESQ., of THE 

WRIGHT LAW GROUP, P,.C., hereby submits this Opposition to Defendant Christiana Trust's 

Motion to Dismiss and files K&P's Countermotion for Summary Judgment. This Opposition is 

made and based upon the records and files in this case, the attached memorandum of points and 

authorities and any arguments adduced at the hearing hereof. 

K&P's Countermotion for Summary Judgment is made pursuant to FRCP 56 and is made 

and based upon the records and files in this case, the attached memorandum of points and 

authorities, the exhibits attached hereto and any arguments adduced at the hearing hereof. 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 

TO DISMISS 

I. 

INTRODUCTION 

On May 31, 2013, K&P was the successful bidder on property located at 7 461 Glimmering 

SunAvenue, Las Vegas, 89178,APN 176-27-312-159, (the"Property'') and purchased the Property 

for Forty Thousand dollars ($40,000). The foreclosure sale was conducted by Nevada Association 

Services, Inc., (hereinafter "NAS ') on behalf of the Tuscalante Homeowners Association (the 

"Association'). The foreclosure deed issued by the Association pursuant to NRS 116.31164(3) 

contains recitals which must be considered conclusively proven under the statute. In accordance 

with NRS 116.31166(2) the foreclosure deed is conclusive proof of compliance with the statutes 
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1 and ownership of the Property vested in K&P without equity or right of redemption. 

2 Plaintiff Christiana Trust, A Division of Wilmington Savings Fund Society, FSB, 

3 ("Christiana") filed a Complaint for Quiet Title and Declaratory Relief on August 21, 2015 (ECF 

4 #1 ), naming K&P as the defendant. Christiana also filed a Certificate of Interested Parties, stating 

5 that Christiana is not aware of any other interested parties to this action. (ECF #2) 

6 On September 10, 2015, K&P filed an Answer to Complaint and a Counterclaim against 

7 Christiana requesting quiet title and declaratory relief (ECF #8). 

8 Christiana files its instant motion to dismiss claiming that NRS Chapter 116 violates due 

9 process; NRS 116.3116 violates the takings clause of the United States and Nevada Constitutions; 

10 K&P's act of requesting quiet title and declaratory relief invokes government action; the non-

11 

12 

13 

14 

15 

16 

judicial foreclosure provisions ofNRS Chapter 116 violate due process; the ramifications ofNRS 

Chapter 116 violates public policy; and, the Nevada Supreme Court's decision in SFR should not 

be applied retroactively. 

II. 

LEGAL STANDARDS 

A. Standard for Motion to Dismiss: 

17 Nevada law holds that for a motion to dismiss, the Court treats all of the factual allegations 

18 as true and draws all inferences in favor of the non-moving party and the complaint should be 

19 dismissed only if it can be shown beyond a doubt that there is no set of facts that, if true, would 

20 entitle the plaintiff to relief. Buzz Stew, LLC. V. CityofN. Las Vegas, (2008) 124 Nev. 224, 227-

21 228; 181P.3d670, 672. (Cited in ConverseProf'l Group, v. Eighth Judicial Dist. Court (2013) 310 

22 P.3d 574, 579). 

23 B. Standard for Constitutional Challenge: 

24 A court's function, when the constitutionality of a statute is put at issue, is limited to a 

25 determination of the validity or invalidity of the legislative provisions, In re Assessments for Year 

26 2005 of Certain Real Property Owned by Askins Properties, L.L.C., 161P.3d303 (Okla. 2007). 

27 Every law found on the statute books is presumptively constitutional until declared otherwise by 

28 the court. Salt Lake City v. Ohms, 881 P.2d 844 (Utah 1994). Courts should endeavor to 
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1 implement the legislative intent of statutes and should avoid constitutional issues wherever 

2 possible, State v. Mozo, 655 So. 2d 1115 (Fla. 1995); In re SRBA Case No. 39576, 912 P.2d 614 

3 (Idaho. 1995). 

4 The court's power to declare a statute or ordinance unconstitutional is tempered by the 

5 court's respect for the legislative process. Ames Rental Property Ass'n v. City of Ames, 736 

6 N.W.2d 255 (Iowa 2007). Courts rule against the constitutionality of a statue only as a last resort, 

7 Tulkisarmute Native Community Council v. Heinze, 898 P.2d 935 (Alaska 1995). A court 

8 considering a constitutional challenge to a statute is only to inquire into whether the legislature had 

9 the power to enact the statute, Cote-Whitacre v. Department of Public Health, 844 N.E.2d 623 

10 (Mass. 2006). Actions attacking the validity of a statute or ordinance generally must be brought 
;ii; 

. :g ~ 11 by a direct suit for that purpose rather than by a collateral attack in order to ensure due process of 
(.) C') 0 
0.: 0 .;-
Cl.. 2 t:l 12 law, Daniel v. Williams, 189 So.2d 640 (Fla. Dist. Ct. App. 2d Dist. 1966). As a general rule, no 
:::> ·- t-
o~ t:l-:-:-
ffi .g ~ ~ 13 one can obtain a decision as to the invalidity of a law on the ground that it impairs the rights of 
$:~ro~ 

:5 ~ ~ g 14 others, County Court of Ulster County, N.Y. v. Allen, 442 U.S. 140 (1979); William F. West 
I- Cl Q) Ji 
J: z 0 

~ ~ ~~ 15 Ranch,, LLC v. Tyrrell, 206 P.3d 722 (Wyo. 2009). 
$:C..IDO 

o>t:.. 
~ ;:i; ~ "Q5 16 A facial challenge is a species of third-party standing by which a party seeks to vindicate 
1-N...JI-

17 not only his or her own rights but also those of others who may also be adversely impacted by the 

18 statute in question. Thibodeau v. Portuonado, 486 F.3d 61 (2d Cir. 2007). Facial challenges to the 

19 constitutionality of a statute are generally disfavored. Washington State Grange v. Washington 

20 State Republican Party, 552 U.S. 442 (2008); Sabri v. U.S., 541 U.S. 600 (2004); Center for 

21 Individual Freedom v. Carmouche, 449 F.3d 655 (51
h Cir. 2006). One reason is that such claims 

22 are often based upon speculation and raise the risk of "premature interpretation of statutes on the 

23 basis offactuallybarebones records." Washington State Grange, 552. U.S. at 450 (citing, Sabri). 

24 Facial challenges also run contrary to the fundamental principle of judicial restraint that courts 

25 should neither anticipate a question of constitutional law in advance of the necessity of deciding 

26 it nor formulate a rule of constitutional law broader than is required by the precise facts to which 

27 it is to be applied. Id. (citing, Ashwanderv. TVA, 297 U.S. 288 (1936)(Brandeis, J., concurring.) 

28 Such challenges also threaten to short circuit the democratic process by frustrating the will of the 
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1 people and the intent of the elected representatives thereof. Id. at 451 (citing, Ayotte v. Planned 

2 Parenthood of Northern New Eng .. 546 U.S. 320 (2006). More importantly, the burden of a facial 

3 challenge is on the plaintiff to establish NO SET OF CIRCUMSTANCES under which the law 

4 would be valid. Id. at 449. Christiana has failed to meet this burden. 

5 III. 

6 ARGUMENT IN OPPOSITION TO MOTION TO DISMISS 

7 A. 

8 

There is no due process violation because the Statutes Mandate Notice to Deed of 
Trust Holders; The Bank received Actual Notice; and Christiana has no standing: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1. The Statues Mandate Notice on Deed of Trust Holders: 

Christiana contends that NRS 116.31163(2) and NRS 116.31165 (l)(b)(2)1 require the 

holder of a security interest to "opt in" to the foreclosure process by providing some additional 

notice to the Association of the security interest either 30 days before the notice of default is 

recorded or before the notice of sale is mailed. This is completely false because, as shown below, 

the bank having recorded its security interest in accordance with the applicable statutes is required 

to be sent notice of the Associations notice of default and notice of sale. 

It is important to first recognize that under Nevada law, when a bank records its Deed of 

Trust, such recordation automatically, and by operation oflaw, notifies the HOA of the existence 

of the Bank's security interest. NRS 111.320 states as such: 

NRS 111.320 Filing of conveyances or other instruments is notice to all 
19 persons: Effect on subsequent purchasers and mortgagees. 

20 Every such conveyance or instrument of writing, acknowledged or proved and 

21 

22 

23 

24 

25 

26 

27 

28 

1Christiana contends that the language of NRS 116.31163 and 116.31165 are specific 
and the language of NRS 116.31168 and 107 .090 are general and, thus, under the principle of 
generalia specialibus non derogant, the language of NRS 116.31163 and 116.31165 are 
controlling over the language of NRS 116. 31168 and 107. 090. The doctrine that specific 
language governs the general applies only to a conflict of language between laws of equal 
dignity. United States v. Mackay, 757 P3d 195, 199 (51

h Cir. 2014)(citing, Nitro-Lift Techs., 
L.L.C. v. Howard, 133 S. Ct. 500, 504, 184 L. Ed.2d 328 (2012). Cf, When General Statutes 
and Specific Statutes Conflict, 57 State Tax Notes 113 (2010). There is no conflict of the 
language of the statutes in this situation. Christiana cites to no conflict. Christiana merely 
contends that this Court should ignore the language of NRS 116.311168 and 107. 090 because 
the language of NRS 116.31163 and 116.31165 are specific. This flawed claim for statutory 
interpretation fails. 
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1 

2 

3 

4 

5 

6 

7 

8 

certified, and recorded in the manner prescribed in this chapter or in NRS 105. 010 
to 105.080, inclusive, must from the time of filing the same with the Secretary of 
State or recorder for record, impart notice to all persons of the contents thereof; and 
subsequent purchasers and mortgagees shall be deemed to purchase and take with 
notice. 
(Emphasis added) 

Thus, when the bank recorded their first deed of trust it put the Association and all other persons 

on notice of its security interest. There is no disputing this fact. Having placed the HOA on notice, 

merely by recording its deed and no other act, the HOA is required by NRS 116 to mail a notice 

of the Default and Election to Sell to the bank. NRS 116.31163(2), so provides: 

The association or other person conducting the sale shall also mail, within 10 days 
9 after the notice of default and election to sell is recorded, a copy of the notice by 

first-class mail to: 
10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2. Any holder of a recorded security interest encumbering the unit's owner's 
interest who has notified the association, 30 days before the recordation of the 
notice of default, of the existence of the security interest; and 

Therefore, because the bank recorded its first deed of trust, the Association is required to mail a 

copy of the notice of default and election to sell to Christiana's predecessor, U.S. Bank. 

Further, as to the Notice of Sale, the same rule, but under another section of NRS 116, 

requires it to be mailed to the bank as well. NRS 116.311635(1) provides, in pertinent part that : 

1. The association or other person conducting the sale shall also, after expiration of the 90 
days and before selling the unit: 

(a) Give notice of the time and place of the sale in the manner and for a time not less than 
required by law for the sale of real property upon execution, except that in lieu of following the 
procedure for service on a judgment debtor pursuant ti NRS 21.13 0, service must be made on the 
unit's owner as follows: 

(1) a copy of the notice of sale must be mailed, on or before the date of first 
publication or posting, by certified or registered mail, return receipt requested, to the unit's owner 
or his or her successor at his or her address, if known, and to the address of the unit; and 

(2) a copy of the notice of sale must be served, on or before the date of the first 
publication or posting, in the manner set forth in subsection 2; and 

(b) Mail, on or before the date of first publication or posting, a copy of the notice 
23 by certified or registered mail, return receipt requested, to: 

24 (1) Each person entitled to receive a copy of the notice of default and election 
to sell notice under NRS 116.31163; 

25 
(2) The holder of a recorded security interest or the purchaser of the unit, if 

26 either of them has notified the association, before the mailing of the notice of 
sale, of the existence of the security interest, lease or contract of sale, as 

27 applicable; and 

28 (Emphasis added) 
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1 Thus, because 116.31163 (2) requires notice to the recorded security interest holders, the bank must 

2 likewise be mailed a copy of the notice of sale per section 1. Section 2 further provides that the 

3 bank be mailed the notice of sale in addition thereto. Thus, there are two sections of NRS 

4 116.311645 which mandatemailingoftheNotice of Sale to the bank-withoutanyactionrquyired 

5 by the bank other than the recording of the Deed of Trust itself. 

6 Further still, NRS 116.3118 incorporates other notice requirements contained in Chapter 

7 107. NRS 116.31168 provides, in pertinent part: 

8 1. The provisions ofNRS 107.090 apply to the foreclosure of an association's lien 
as if a deed of trust were being foreclosed. 

9 

10 

11 

12 

NRS 116.31168 requires the Association to put itself in the shoes of the holder of the deed of trust 

and further incorporates the notice requirements in NRS 107.090. 

NRS 107.090(3)(a) and (b) provide: 

1. As used in this section, "person with an interest" means any person who has or 
13 claims any right, title or interest in, or lien or charge upon, the real property 

described in the deed of trust, as evidenced by any document or instrument recorded 
14 in the office of the county recorder of the county in which any part of the real 

property is situated. 
15 

3. The trustee or person authorized to record the notice of default shall, within 10 
16 days after the notice of default is recorded and mailed pursuant to NRS 107. 080, 

cause to be deposited in the United States mail an envelope, registered or certified, 
17 return receipt requested and with postage prepaid, containing a copy of the notice, 

addressed to: 
18 

19 
(a) Each person who has recorded a request for a copy of the notice; and 

(b) Each other person with an interest whose interest or claimed interest is 
20 subordinate to the deed of trust. 

21 Subsections 3 (a) and (b) require that a person with an interest must be sent notice. A person with 

22 interests is defined as follows: 

23 NRS 107.090(1): As used in this section, "person with an interest" means any 
person who has or claims any right, title or interest in, or lien or charge upon, the 

24 real property described in the deed of trust, as evidenced by any document or 
instrument recorded in the office of the county recorder of the county in which any 

25 part of the real property is situated. 

26 Again, a person with an interest is a person who has a recorded interest. Therefore, according to 

27 the statute, having recorded its Deed of Trust, the Bank is required to be sent notice. 

28 All of these provisions and how they operate to give the bank notice were specially 
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discussed by the Nevada Supreme Court in SRF - which is the law of the State ofN evada and must 

be applied in this case. The fact that Christiana has ignored this FACT and mis-labeled these 

notice requirements as "opt in" or "request-notice" provisions does not change the fact that the 

Nevada Supreme Court has already determined the bank is required to be sent notice under NRS 

Chapters 116 and 107. In its opinion, the SFR court laboriously explained: 

"The provisions ofNRS 107.090," governing notice to junior lienholders 
and others in deed-of-trust foreclosure sales, "apply to the foreclosure of an 
association's lien as if a deed of trust were being foreclosed." NRS 
116.31168(1 ). The HOA must provide the homeowner notice of default and 
election to sell; it also must notify "[e]ach person who has requested notice 
pursuant to NRS 107.090or116.31168" and "[a]nyholder of a recorded security 
interest encumbering the unit's owner's interest who has notified the 
association, 30 days before the recordation of the notice of default, of the 
existence of the security interest." NRS 116.31163(1 ), (2). The homeowner 
must be given at least 90 days to pay off the lien. NRS 116.31162. If the lien is not 
paid off, then the HOA may proceed to foreclosure sale. Id. Before doing so, the 
HOA must give notice of the sale to the owner and to the holder of a recorded 
security interest if the security interest holder "has notified the association, before 
the mailing of the notice of sale of the existence of the security interest." NRS 
116.311635(l)(b)(2); see NRS 107.090(3)(b), (4) (requiring notice of default and 
notice of sale to "[ e] ach other person with an interest whose interest or claimed 
interest is subordinate to the deed of trust") . 

334 P .3d 408, at 411-412 (emphasis added) 

The Nevada Supreme Court determined that Christiana's deed of trust is junior to the 

Association's super-priority lien.2 Thus, Christiana's "opt-in" or "request-notice" arguments are 

meaningless because the statute states that all persons whose interests are subordinate to the 

Association lien must be sent notice. This is the notice that Christiana complains the statute does 

not provide for. In reality the statute does provide for mandatory notice to lenders, such as 

Christiana, because their deed of trust is a recorded interest. 

Even the dissent in SFR recognized the duty to notify junior lien holders who claim an 

interest in the property, regardless of whether or not they have requested notice. 

.. As the majority points out, by incorporating certain notice provisions from 
Chapter 107, Chapter 116 appears to mandate that the association mail the notice 
of default and notice of sale to the first security holders who have recorded their 
security interest when the association is foreclosing on its lien. (Emphasis Added) 
(334 P.3d at 422) 

This is not a constitutional question. It only requires a rudimentary application of the 

2See, 334 P.3d 408, at 412 
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1 existing and previously evaluated state law's operation to understand that the banks are required 

2 to be served with both the notice of default and the notice of sale - which also explains why the 

3 bank was in fact served both such notices in this case, One would have to willfully ignore, fail to 

4 consider or even acknowledge the presence of both statutory language and specific findings of the 

5 highest court in this state to bring this baseless and repeatedly rejected non-issue in the form of a 

6 constitutional challenge in the pursuit of an outcome driven analysis. It is utterly without merit and 

7 intellectually dishonest. 

8 In United States constitutional law, the doctrine of constitutional avoidance dictates that 

9 a federal court should refuse to rule on a constitutional issue if the case can be resolved on a 

10 nonconstitutional basis. When a federal court is faced with a choice of ruling on a statutory, 

11 regulatory or constitutional basis, the Supreme Court has instructed the lower court to decide the 

12 federal constitutional issue only as a last resort. "The Court will not pass upon a constitutional 

13 question although properly presented by the record if there is also present some other ground upon 

14 which the case maybe disposed of' Ashwander v. Tennessee ValleyAuth., 297 U.S. 288, 347 

15 (1936). Thus, this court should consider the constitutionality ofNRS 116.3116 only as a last resort. 

16 Having shown that the state law does in fact require service to security holders such as the banks, 

17 the constitutional analysis must cease at such point. 

18 Further, in this case, Christiana fails to even explain how a conflict exists between the 

19 notice provisions ofNRS 107.090 and the requirements ofNRS 116.31168 and 107.090 (3) and 

20 ( 4). NRS 116.31163(2) and NRS 116.31165 (1 )(b )(2) discuss the difference between recorded and 

21 unrecorded interests in property and how each is provided notice. This is consistent with the 

22 recording statutes that provide that recorded interests provide notice to all persons. Tae-Si Kim 

23 v. Kearney, 838 F. Supp. 2d 1077, 1087-1088 (U.S. Dist. Nev. 2012). 

24 NRS 116.31168 and 107.090 (3) and (4) do not change or otherwise limit those provisions. 

25 NRS 116.31168 merely incorporates the service requirements of NRS 107.090 treating the 

26 Association's lien as if it were a deed of trust. NRS 107 .090 talks about the same two types of 

27 persons, recorded and unrecorded, using the language "person with an interest" in place of the 

28 language "holder of a recorded security interest", two different terms of art meaning the same thing 

Page 9 of 33 4/21/2016 11:33:06 AMWFZ0438



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 10 of 107

1 and requiring service on all interests subordinate to the interest being foreclosed. The effect and 

2 application of the statutes are the same. 

3 Christiana argues that since it is claiming an interest through a deed of trust and NRS 

4 107.090 (3) and (4) refer to a deed of trust, then its interest is not subordinate because it is a deed 

5 of trust. This is legal sophistry and obfuscation. As shown above, the Association's lien is, under 

6 NRS 116.31168 (1) foreclosed "as if it were a deed of trust" under NRS 107 .090. The statutes do 

7 not change the priority of the foreclosing document. They simply inform all that the Association's 

8 lien will be treated as a deed of trust and needs to comply with the service requirements ofNRS 

9 107.090. Since the Association's lien is treated as a deed of trust under NRS 116.31168 and 

10 107.090, the only issue is whether Christiana's interest is subordinate to the Association's lien. 
;:j!; 

. ~ ~ 11 This question was answered in the affirmative in SFR. 
(.)(") 0 

a: 0 "<!" 
a. <ll N' 12 The statutes do not conflict with one another. They either get notice because they are 
=> ;"!:: R 
o~~-:-:-ffi .g ~ ~ 13 recorded or because they are subordinate. The banks deed of trust was recorded. No additional 
S: !!! ro ...-

~ ~ ~ § 14 action by the bank is required in order to receive notice. Notice must be given to recorded interests 
1-0 <l>Ji 
:C Zo 

£1 ~ g ;:_ 15 and subordinate interests. Christiana's interest is both recorded and subordinate. These four 
0:: ro oiN ;s:a. <l>R 
o>~ 

~ ~ gi iii 16 statutes are not in conflict. The facial constitutional challenge fails because the recording of the 
I- N...J I-

1 7 deed of trust pursuant to NRS 111. 3 20 provides notice to the Association and there is no further 

18 action required on the part of the lender. 

19 In this case, and likely every case where a mortgage is involved, THE RECORDING OF 

20 THE DEED OF TRUST WITH THE COUNTY RECORDER IN ACCORDANCE WITH 

21 NRS 111.320 IS THE "NOTICE" TO THE ASSOCIATION OF THE LENDER'S 

22 SECURITY INTEREST. Thus, there is no requirement that the lender "opt-in" in order for the 

23 Association to have notice of the lender's security interest. 

24 2. Christiana's Predecessor, U.S. Bank, received Actual Notice: 

25 As noted above, The Nevada Supreme Court in SFR has stated that as a junior lienholder, 

26 Christiana is required to be given notice in accordance withNRS 116.31163(2), 116.311635(1)(b) 

27 and 107. 090(3 )(b ). In this instance, it is undisputed that Christiana's predecessor not only received 

28 legal notice by the recording of the various notices with the county recorder's office, but also 
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1 received actual notice. Indeed, in its motion Christiana does not even attempt to argue that it did 

2 not receive the notices. Rather, Christiana merely complains about the content of the notices. 

3 There is no doubt that Christiana's predecessor, U.S. Bank, received actual notice in this case. 

4 Therefore there is no violation of due process. 

5 U.S. Bank after receiving both legal and actual notice, failed to protect its security interest 

6 by ensuring that the Association's assessments were timely paid. U.S. Bank erroneously believed 

7 that its Deed of Trust was superior to the Association's super-priority lien and ignored the notices. 

8 Both the Federal District Court and the Nevada Supreme Court, as well as the Nevada Real Estate 

9 Board and the Nevada Legislative Counsel Bureau, have determined unequivocally that the 

10 

11 

12 

13 

14 

15 

16 

Association's super-priority lien extinguishes the First Deed of Trust and all other junior liens. 

So now, in an effort to avoid the consequences ofU.S. Bank's nonfeasance, Christiana is claiming 

that the statute is unconstitutional. Why? Because its not fair to Christiana, U.S. Bank, and other 

lenders. These arguments have been presented to the Nevada Supreme Court and have been 

soundly rejected. 

3. Christiana does not have standing to raise this constitutional argument: 

As established, Christiana is required to get notice and has received actual notice. As such, 

17 Christiana has not been harmed by the law's application and therefore does not have standing to 

18 challenge the statute. To have standing to raise a constitutional question, one must show that the 

19 alleged unconstitutional feature of the statute injures the person and so operates as to deprive the 

20 person of a constitutional right, Woeller v. Neilston Warehouse Co., 311 U.S. 531 (1941); Hom 

21 v. Chico Unified School Dist. 61 Cal. Rpter. 920 (3d Dist. 1967); New York State Thruway 

22 Authority v. Ashley Motor Court, Inc., 12 A.D.2d 223 (N.Y. 1961). An individual launching a 

23 constitutional challenge to a statute must be injured byit. People ex rel. J.C.S, 169 P.3d 240 (Colo. 

24 App 2007); Mason v. Home Depot U.S.A., Inc., 658 S.E.2d (2008); Com v. McCoy, 895 A.2d 18 

25 (PA. 2006). A party must show that the conduct of which the party complains has caused the party 

26 to suffer an injury in fact that a favorable judgment will redress. Chamber of Commerce of U.S. 

27 v. Securities and Exchange Com'm, 412 F.3d 133 (D.C. Cir. 2005); State ex rel. Ohio Academy 

28 of Trial Lawyers v. Sheward, 715 N.E.2d 1062 (1999). The injury complained of must be fairly 
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1 traceable to the government conduct that is being challenged. Allen v. Wright, 468 U.S. 737 

2 (1984). In this instance, there is no doubt that Christiana, through it predecessor U.S. Bank, is 

3 required to and in fact did receive notice. Therefore, Christiana cannot show the requisite "injury 

4 in fact" required to establish standing. 

5 B. NRS 116.3116, et seq. does not constitute a regulatory taking:' 

6 It is undisputed that the Association foreclosed on its super-priority lien in this case. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Likewise, it is undeniable that it is the Association's foreclosure of its super-priority lien that 

relieved Christiana, U.S. Bank and Wiegand of their interests in the property. The Tuscalante 

Homeowners Association is not a public entity, it is a non-profit corporation. Therefore, the 

foreclosure of its lien is not a "public taking" as misrepresented by Christiana and there is no 

violation of the takings clauses of either the United States or Nevada State Constitutions on the part 

of the Association. Christiana attempts to get around this by arguing that it is the statute, not the 

Association, that is doing the taking, claiming the enactment of the statute is the government 

conduct that resulted in a taking. Of course, the reason for this is that every case upon which 

Christiana relies is based on an actual governmental taking. Christiana has not presented a single 

case where a court has determined that a private actor, exercising his legal rights in accordance with 

the law, has been deemed to have deprived another person of their Fifth Amendment rights. 

Further, Christiana's reliance on Indus and Louisville Joint Stock to support its claim of a 

statutory taking is misplaced, as those cases are easily distinguished from the facts of this case. 

Indus involved debtors in seven separate bankruptcy proceedings in the Bankruptcy Courts of the 

District of Kansas and Colorado who sought to avoid liens on exempt property under 11 USCS 

522(£)(2). The liens had been perfected prior to the enactment of the Bankruptcy Reform Act of 

1978 (11 USCS 101 et seq.). Louisville Joint Stock involved the property rights of holders of farm 

mortgages that existed prior to the enactment of the Frazier-Lemke Act of June 28, 1934. 

In the cases relied upon by Christiana the statute or code constituting or resulting in a taking 

was enacted after the persons or entities had already perfected their liens against the property. That 

is not the case in this instance. The statute complained of here was adopted by the Nevada 

legislature in 1991. The Association recorded its CC&R' sin January 2007. The deed of trust was 
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1 not recorded until July 2007, and the purported assignment of the deed of trust to Christiana was 

2 not recorded until January 2014. Christiana's predecessor negotiated the deed of trust subject to 

3 the statutes on the books at that time as well as the previously recorded CC&R's. Both the 

4 enactment of the statute and the recording of the CC&R's occurred before Wiegand, U.S. Bank or 

5 Christiana ·acquired any property or security interests. In essence, the State cannot take what 

6 Christiana did not have or what Wiegand did not own at the time the statute was enacted. There 

7 can be no prospective taking by the legislature of a property right not yet in existence. 

8 Further, the Statute itself does not result in a taking of any kind. The statute merely 

9 provides a remedy to the Association in the event assessments are not paid by the homeowner. 

10 This loss of the property interest on the part of the owner and the loss of any security interest on 

11 the part of Christiana is not caused by the statutes or any governmental act. Rather, it is caused by 

12 the failure on the part of the owner and the lender to pay the assessments. Lacking a default on the 

13 part of the owner, the statute has no affect. 

14 Lastly, for there to be a taking under Christiana's theory, there must be a state actor. The 

15 Association is not a state actor. Christiana has failed to identify any connection between the 

16 Association and the state. The State has not taken the property for the benefit of the public and 

17 certainly has not taken the property for the benefit of the Association. Thus, there is no violation 

18 of the Takings Clause of the Constitution. 

19 c. K&P's Counterclaim Does Not Implicate Government Action: 

20 Christiana also argues that K&P' s Counterclaim for quiet title implicates government action 

21 underShelleyv. Kraemer, 334 U.S. 1 (1948) and asks thecourttousethefilingofthecounterclaim 

22 as a basis to conduct a due process analysis of the Statute. 

23 Shelley stands for the proposition that when the court imposes a ruling or penalty without 

24 allowing due process within the case itself, for example, not allowing the other side to present 

25 evidence, then the court is depriving someone of due process, not that the court does so because 

26 it enforces a law. InNaoko Ohno v. Yuko Yasuma, 723 F.3d 984 (91
h Cir. 2013), a case involving 

27 the application a California Uniform Act, the Ninth Circuit Court of Appeals stated: 

28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

Shelly established the judicial enforcement of a legal right or obligation whose 
source is not domestic governmental action can constitute state action triggering 
constitutional scrutiny ... 

But Shelley has not been interpreted as meaning that domestic judicial enforcement 
of any monetary obligation necessarily transforms the circumstance that gave rise 
to that obligation into state action for constitutional purposes. Instead, Shelley's 
attribution of state action to judicial enforcement has generally been confined to the 
context of discrimination claims under the Equal protection Clause. 

Courts' reluctance, since Shelley, to expand that cases' holding too far beyond its 
original context stems from a concern for preserving a sphere for private action and 
private actors, not subject to constitutional constraints designed to protect our 
populace from governmental control and overreaching. "[l]f for constitutional 
purposes, every private right were transformed into governmental action by 
the mere fact of court enforcement of it, the distinction between private and 
governmental action would be obliterated." Edwards v. Habib, 397 F.2d687 
(D.C. Cir. 1968). 

723 F.3d at 998-999 (emphasis added) 

This case does not present any facts that would necessitate such scrutiny. It does not 

involve any governmental actors, far from it. As noted in Section B, supra, The Association is a 

private actor, which followed the statutory foreclosure requirements to the letter. K&P is an 

innocent purchaser and was one of many persons who attended a foreclosure auction. Christiana, 

on the other hand, comes to the court having done nothing to protect its interests and is seeking to 

have the court determine that the foreclosure statutes are unconstitutional. These are not the facts 

18 that warrant judicial scrutiny under Shelley. 

19 Christiana asks this court to scrutinize the notice provisions of the foreclosure statutes. 

20 K&P has provided a court with a complete analysis of the Notice requirements ofNRS 116.3116 

21 and 107.090, as well as 111.320 in section A, supra. Further, K&P has provided this court with 

22 ample proof that all required notices were sent via certified mail to Christiana's predecessor, U.S. 

23 Bank. 

24 D. 

25 

This Court Has Previously Rejected Christiana's Due Process Arguments Relating to 
Non-Judicial Foreclosures and the Mortgage Savings Clause: 

26 Christiana argues that NRS 116.3116, et seq., deprives lenders of the fundamental right to 

27 property and that the decision rendered by the Nevada Supreme Court in SFR allows for the 

28 deprivation of property rights in a manner not foreshadowed by the parties involved. Christiana 
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1 claims, "[a] reasonable lender, giving a first deed of trust secured by a property within and HOA 

2 bound by a mortgage protection clause in its CC&Rs, would not have anticipated that the Nevada 

3 Supreme Court would years later interpret the Statute the way they did in the SFR decision. Thus, 

4 this Court should consider that more than one year after the SFR decision, the issue of whether the 

5 · Statute (pre-SB 306) violates due process has not been fully resolved and is ripe for this Court's 

6 adjuciation." (ECF No. 11 at 20:16-21). 

7 However, Christiana is apparently unaware that this Court has in fact addressed Christiana's 

8 due process arguments in this regard and has rejected them, even before the SFR decision was 

9 rendered. On July 23, 2014 this Court issued an opinion in Nationstar Mortgage, LLC v. Rob and 

10 Robbie, LLC, 2014 WL 3661398, Case No. 2:13-cv-01241-RCJ-PAL. This court stated: 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

The statutes governing HOA foreclosure were in place when Plaintiff gave the 
mortgage at issue. The recording statute provides a general statutory exception to 
the first-in-time, first-in-right rule provided by the common law. That is, under the 
recording statute, a person who received a competing interest in the same property 
before the recording party received his interest. The HOA foreclosure statutes 
provide that certain HOA liens are prior even to first mortgages so long as the CC 
& R permitting foreclosure are recorded before the first mortgage. The recordation 
of the CC & R puts a potential mortgagee on notice of the risk of a future HOA 
foreclosure. Plaintiff has long been on notice of the statutory scheme that would 
permit it mortgage to potentially be extinguished by an HOA lien in some 
circumstances, and it has been able to protect itself by periodically checking the 
postings at the front entrance of the Washoe County Courthouse or the electronic 
records available online for free. Plaintiff was on constructive notice of the CC & 
R permitting and HOA foreclosure (recorded before the first mortgage), the notice 
of HOA lien, and the notice of sale. The fact that Plaintiff gave its mortgage at a 
time when no actual lien had been place against the Property does not matter. It is 
notice of the possibility of an action against the security by a senior party that 
matters. When a mortgagee considers giving a deed of trust against a property 
where, as here, CC & R permitting an HOA foreclosure for delinquent dues has 
been recorded, the putative mortgagee is on notice of the possibility that a lien may 
arise thereunder in the future that will be superior to the lien for the putative first 
mortgagee, just as putative second mortgage is on notice when it considers giving 
a deed of trust against a property where a first mortgage has been recorded. The 
first mortgagee has no better notice-based argument against the HOA than the 
second mortgagee has against the first mortgagee. In neither case has the senior 
party's potential future notice of default been recorded when the junior party takes 
its security interest. But in both cases the putative junior party is aware when 
deciding whether to take its security interest that the putative senior party may 
foreclose upon a future delinquency, and in both cases the junior party receives 
constructive notice of sale. A junior secured party cannot be heard to complain that 
he was too lazy or disorganized to keep abreast of the freely available public notices 
as to property in which he has an interest. Recordation provides constructive 
notice. 

(2014WL 3661398 at 3) 

Page 15 of 33 4/21/2016 11:33:06 AMWFZ0444



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 16 of 107

1 Basically, what Christiana argues, without any supporting evidence, is that the original 

2 lender, Universal American Mortgage Company, LLC, believed that its deed of trust was senior to 

3 the HOA, despite statutory language to the contrary, based on a mortgage savings clause in the 

4 CC&R, which the Nevada Supreme Court has niled violates NRS 116.1104. Christiana has 

5 offered no evidence to support its arguments regarding what the original lender believed or did not 

6 believe nor has it supplied any authority for the proposition that a party's subjective belief of what 

7 the law was, no matter how contrary to the actual effect of the law, has the ability to determine the 

8 law's application on an ad hoe basis resulting in an different outcome each time one presents their 

9 misguides beliefs as justification for con-compliance. The bank's call for anarchy 

10 notwithstanding, as this court previously noted, the statutory scheme was in place prior to the 

* . ~ Ji 11 creation of the deed of trust, regardless of the original lender's belief at the time. The fact of the 
(.) (") 0 o.:o '<!" 
~ ,gi ~ 1 ;2. matter is that the CC&R' s were of record prior the original lender's recording of the Deed of Trust 
o0~-:-:-
ffi .g~ ~ 13 and Chapter 116 has been in place since 1991. Further, because NRS 116.3116(5) directs that 
S ~ ro.,... 

~ ~ ~ § 14 recording of the CC&Rs constitutes record notice and perfection of the lien, the HOA's lien is 
i-o<llJi :c z 0 

~ * ~ ~ 15 prior in time to the deed of trust and has superiority for that reason alone, without discussion of the s a.(]) 0 
o>t::.. 

~ ;;i; g; -t 16 9 month "super priority" - which is actually a reduction (for the bank's benefit) of the superiority 
l-N....il-

17 of the whole lien which would otherwise be in place due to the prior recording and perfection. 

18 Further, it is disingenuous for Christiana to argue that the SFR decision was not 

19 foreshadowed by the parties involved in this case. The assignment of the deed of trust to Christiana 

20 occurred on January 30, 2014, after the foreclosure sale and recording of the Foreclosure Deed 

21 granting title to K&P. It also occurred during a time when the Nevada Supreme Court was hearing 

22 arguments in SFR and after the Nevada Real Estate Division's opinion was issued indicating 

23 extinguishment of deeds of trust . Christiana cannot make a good faith argument that it took the 

24 assignment of the deed of trust without the reasonable expectation that the Supreme Court might 

25 rule in favor of the HOA. The bottom line is simple, Christiana, like most lenders, interpreted the 

26 law differently than the Nevada Supreme Court and investors, ignored the notices and did nothing. 

27 They gambled and lost. 

28 
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1 E. The Statute does not violate Public Policy: 

2 "Public Policy" consists of the principles and standards regarded by the legislature or by 

3 the courts as being of fundamental concern to the state and the whole of society. Bolz v. State Farm 

4 Mut. Auto. Ins. Co., 52 P.3d 898 (Kan. 2002), and a court may consider legislation or judicial 

5 decisions to determine public policy considerations, All Star Bonding v. State, 119 Nev. 47, 62 

6 P.3d 1124 (2003). Christiana argues that the Nevada Supreme Court's recent interpretation of the 

7 Statute in SFR violates Nevada's public policy and creates an absurd result by directly 

8 contradicting the statutory provisions in place protecting homeowners. These arguments were 

9 presented to the Supreme Court in the multiple Amicus Curiae briefs filed in support of U.S. 

10 Bank's Petition for Rehearing and were considered by the court and rejected. Accordingly, NRS 

11 116 and the SFR decision is the public policy in Nevada. 

12 It is painfully obvious that Christiana does not like the decision of the Nevada Supreme 

13 Court. So now, Christiana, and many other banks resort to attacking the Nevada Supreme Court 

14 itself and calling its opinion absurd. 3 In its motion, Christiana makes four arguments as to why the 

15 SFR decision will create absurd results. First, Christiana argues that permitting an Association 

16 foreclosure sale, without a commercial reasonableness requirement, exposes the homeowner to 

17 substantial financial loss and risk, primarily because the bank will still go after the homeowner for 

18 the balance of the mortgage. This was addressed on page 7 of United Trustees' amicus brief.4 5 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

3Christiana' s motion at 21 :24. 

4"Second, the Majority opinion exposes Nevada borrowers to litigation by the first 
mortgagees to recover deficiency judgments for the amounts owed on the underlying Note 
which would otherwise have been offset in a judicial foreclosure by the value of the property. 
Petition at 7. Thousands of Nevada borrowers are thus exposed to damages and attorneys' fees 
in lawsuits by the first mortgagees, causing many to file bankruptcy, creating a downward spiral 
and making it harder for the borrowers and Nevada's housing market to get back on their feet." 

5In reality, despite the fact that these circumstances have been occurring for several 
years, the banks have yet to initiate any action against a former property owner to collect a 
deficiency. This is because the banks are fully aware that the prope1iy owner's would have a 
number of affirmative defenses against that banks taking actions, primarily because the 
deficiency was caused by the banks own failure to protect its security interests. 
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1 As noted, this argument was also presented on p.7 of U.S. Bank's Petition for rehearing in 

2 SFR. Cle'arly, this argument has been presented to the Nevada Supreme Court by multiple parties 

3 and it has been rejected. Now, being fully aware of the fact that the Nevada Supreme Court has 

4 considered and rejected the same, Christiana is now apparently asking the court to substitute the 

5 Nevada Supreme Court's opinion with that of Christiana. 

6 Next, Christiana argues that the Supreme Court's interpretation of the Statute will prevent 

7 lenders from considering foreclosure alternatives, claiming that banks will be required to rush to 

8 foreclose in order to protect their secured interests from eradication by an Association foreclosure. 6 

9 This too was addressed in the amicus brief filed by United Trustees. In its brief to the Nevada 

10 Supreme Court United Trustees pointed out that effective October 1, 2013, the statute precludes 

11 a homeowners association from proceeding with a foreclosure while the borrower and lender are 

12 in the Foreclosure Mediation Program exploring the borrower staying in his home through 

13 modification, among other things. So, it is obvious that the legislature has already addressed any 

14 perceived unfairness and the statute does not permit homeowners associations to foreclose while 

15 the owner and lender are in mediation. Of course, if lenders were seriously concerned about 

16 rushing to avoid an Association foreclosure this issue would be fixed by establishing an escrow 

17 payment of the Association assessment, much like lenders do for property taxes and homeowners 

18 insurance and special improvement districts. This is a non-issue that is easily resolved by lenders, 

19 as it would not be difficult at all for lenders to require an up-front payment of the 9 months of 

20 assessments at closing of the original loan or as part of any loan modification or refinance. 

21 Therefore, the SFR court's decision does not lead to absurd results. This argument also fails for 

22 the reason that certainty in the outcome of the HOA sales, that the deeds of trust are in fact 

23 extinguished, means that sales will brings higher prices and the bank's liens will be paid off 

24 without the need for them to foreclose. It is the chaos created by these continued attacks that drives 

25 prices down as investors must calculate additional risk and costs of inevitable litigation against a 

26 bank with seemingly unlimited resources. 

27 

28 6K&P is not aware of, and Christiana has not identified, a single instance where the 
banks have opted to foreclose on their deeds. 
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1 Third, Christiana claims the SFR decision will likely result in Christiana, and presumably 

2 others, taking their ball and going home. They claim that banks will not lend money for residential 

3 property purchases when their deed can be extinguished and that the banks may be forced to leave 

4 the Nevada market altogether.7 Thus, threatening the judiciary, the legislature, and even the 

5 citizens of Nevada with economic retaliation if Christiana doesn't get its way. Alas, this too was 

6 included in the amicus brief of United Trustees at page 9, Section 3. In its brief, United Trustees 

7 stated: 

8 In the short-term, any lender will have to weigh the enormous risks before making 
a loan on a property subject to a Nevada HOA. Prospective homebuyers' access to 

9 money will be significantly impacted, harming Nevada's rebounding housing 
market. 

10 
In the long-term, prospective lenders would undoubtedly have to increase costs, 

11 fees, and out of pocket expenses to make up for the additional risk associated with 
lending money to individuals on properties located in HOAs. Many borrowers 

12 would be unable to qualify for new loans due to the increases. Market values would 
decrease due to glut of unsellable properties. 

13 

14 Understandably, the Nevada Supreme Court rejected these arguments as well. 

15 Fourth, Christiana resorts to insulting Homeowners Associations, claiming the associations 

16 provide the least amount of service to a homeowner. As apposed to who? Christiana or a bank that 

17 refuses to pay just 9 months of HOA assessments to support the infrastructure of the HOA, which 

18 relives the tax base of this obligation, to avoid a sale so that it can fight endless battles in court a 

19 hundred times the expense? It is most unfortunate that Christiana would resort to these types of 

20 derogatory and insulting arguments. Inasmuch as these comments are meaningless and do not set 

21 forth a legal argument, the same should be disregarded by the court and stricken from the record. 

22 As stated above, the SFR court considered all of Christiana's arguments and ruled against 

23 them. In doing so, the court established public policy. Further, these arguments are inappropriate 

24 in a motion to dismiss, as they do not address any of the allegations in the Counterclaim. 

25 F. 

26 

SFR Applies to the Law at Issue, a statute enacted in 1991. and all subsequent 
transactions subject to that law: 

27 Christiana again strains credibility by alleging that the decision in SFR should not be 

28 
7Christiana's motion at 23:3-8 
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1 applied retroactively. This frivolous claim is a FRCP 11 violation. Christiana suggests that SFR 

2 does not apply to the litigants in SFR when the Nevada Supreme Court clearly remanded the case 

3 for further proceedings consistent with the decision. Christiana's contention also means that the 

4 decision of the Nevada Supreme Court resolving a conflict by the lower courts did not overturn 

5 and/or reverse those court's decisions with which the Nevada Supreme Court disagreed. Since this 

6 case is being decided after SFR and Christiana claims it does not apply, then SFR has no 

7 application retroactively or prospectively. This is an absurd contention. 

8 SFR interprets a statute from 1991. The language at issue was written in 1991 and this case, 

9 and all other cases generically referred to by Christiana occurred factually subject to that law. 

10 There is no change in the law. The apparent fact that Christiana and other lenders chose to interpret 

11 the statute in a manner inconsistent with the express language is not a basis for relief. In fact, this 

12 issue was raised in SFR and the Nevada Supreme Court rejected the argument relying, in part, on 

13 language in 7912 Limbwood Court Trust v. Wells Fargo Bank., N.A .. 979 F Supp. 2d 1142, 1152 

14 (D. Nev. 2013), specifically addressing the fact that the law was adopted in 1991 and the statute 

15 might entitle an Association to a super priority lien over a first deed of trust. SFR at 418. This also 

16 dismissed the alleged due process violation claims Christiana is raising as a basis for the denial of 

17 retroactive application. This issue was argued, denied and there is no good faith basis such as a 

18 change in the law for Christiana to continue to disregard the decision of the Nevada Supreme 

19 Court. 

20 Christiana claims that SFR overrules clear precedent. This is not true. SFR is the first case 

21 to address the claims by lenders that the specific language ofNRS 116.3116(2) should not be read 

22 to permit an association lien to have priority over a first deed of trust. There is not one single 

23 authoritative case to which Christiana can point from the date of the first deed of trust in this case 

24 indicating any precedent that an Association assessment lien does not have a limited super priority 

25 over a first deed of trust. 

26 The cases cited by the Chevron court make the distinction clear. Chevron relied upon 

27 Hanover Shoe v. United Shoe Mach. Corp, 392 U.S. 481, 496 (1968) wherein it was determined 

28 that no prior long-standing precedent exists upon which the actor was relying until a subsequent 
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1 decision reversed the precedent making the actions wrongful. In that situation, nonretractile 

2 application would be appropriate. Chevron relied upon a different case, Allen v. State Board of 

3 Elections, 393 U.S. 544, 572 (1969) to highlight an issue of first impression. That case involved 

4 consolidated matters regarding the application of the Voting Rights Act of1965 and specifically 

5 the prohibition under Section 5 that no new voting procedures could be enacted by a state without 

6 receiving a declaratory judgment in the USDC for the District of Columbia that the new law does 

7 not deny or abridge the right to vote by race or color. The question was whether the new laws fell 

8 within Section 5. The United States Supreme Court determined that the new enactments were not 

9 clearly subject to Section 5 although determining that the result was that they were. Therefore, the 

10 court declined to make its decision retroactive and did not require new elections but the laws would 

11 not be effective in the future. 

12 These are not the same factual situations as in SFR. The law at issue is over 20 years old. 

13 The language has not changed and there is no question the law applies. There is no question if the 

14 actions were subject to the law. The only issue is whether Christiana and other lenders were 

15 interpreting the law correctly. It is not whether they relied upon a long-standing case precedent. 

16 They were not. This is not a brand new law or a new provision that had no predecessor in the prior 

17 version of the law. This only arises because Christiana and other lenders chose to, internally, read 

18 the statute in one manner. A manner which, ultimately, was proven wrong. The doctrine of 

19 nonretroactivity has no application herein. 

20 K&P HOMES, LLC'S COUNTERMOTION FOR SUMMARY JUDGMENT 

21 L 

22 SEPARATE STATEMENT OF FACTS 

23 

24 1. In January 2007, the Association recorded its Declaration of Covenants, Conditions and 

25 Restrictions with the office of the Clark County Recorder as Instrument No. 20070109:0000868, 

26 establishing its lien rights in accordance with Chapter 116 of Nevada Revised Statutes (ECF No. 

27 1-1, pp.43-121). 

28 2. In July 2007, Rita Wiegand ("Wiegand") acquired the property through a Grant Bargain 

Page 21 of 33 4/21/2016 11:33:06 AMWFZ0450



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 22 of 107

1 Sale Deed. The property was financed through Universal Home Mortgage Company, LLC., who 

2 recorded a first deed of trust with the Clark County Recorder's office as Instrument No. 

3 20070725:0005226 (ECF No. 1-1, pp. 9-27). The deed of trust was assigned to BAC Home Loan 

4 Servicing arnl U.S. Bank, N.A ("U.S. Bank"), and ultimately assigned to Christiana on January 30, 

5 2014 (ECF No. 1-1, p.29).8 

6 3. Wiegand became delinquent in the payment of t~e Association assessments and on July 31, 

7 2012, the Association, through NAS, recorded a Notice of Delinquent Assessment Lien with the 

8 Clark County Recorder as Instrument No. 20120731 :0002531. (ECF No. 1-1, p.31) 

9 4. Wiegand failed to pay the Associations assessment lien and on January 30, 2013, the 

10 

11 

12 

13 

14 

15 

16 

Association recorded a Notice of Default and Election to Sell Real Property to Satisfy Delinquent 

Assessment Lien with the Clark County Recorder as Instrument No. 2013013 0 :0000690. (ECF No. 

1-1, pp. 33-34). The Notice of Default was mailed via certified mail to both Wiegand and U.S. 

Bank, the then holder of the deed of trust.9 

5. Neither Wiegand nor any other person paid the Association's lien and on May 7, 2013, the 

Association recorded a Notice of Foreclosure Sale with the Clark County Recorder as Instrument 

No. 20130507:0000897(ECF1-1,pp.36-37). TheNoticeofSalewasmailed to both Wiegand and 

17 U.S. Bank via certified mail. 10 

18 6. The Notice of Sale was published for three consecutive weeks in the Nevada Legal N ews. 11 

19 It was also posted on the Property and three of the most public places in Clark County, Nevada, as 

20 well as three of the most public places in the Las Vegas, Nevada. 12 

21 

22 

23 

24 

25 

26 

27 

28 

8The assignment to Christiana occurred seven months after the property was sold at the 
foreclosure sale. At the time of the foreclosure sale the deed of trust was held by U.S. Bank, 
N.A., which is not a party to this case and, according to Christiana's Notice oflnterested Parties 
(ECF 2) has no interest in this case. 

9Exhibit 1, Affidavit of Custodian of Record for Nevada Association Services and 
proof of mailing Notice of Default. 

10Exhibit 2, proof of mailing Notice of Sale. 

11Exhibit 3, Affidavit of Publication. 

12Exhibit 4, Affidavit of Posting. 
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1 7. Again, neither Wiegand nor any other person paid the Association's assessment lien. 

2 Therefore, the Property was sold at a foreclosure auction on May 31, 2013. 

3 8. At the foreclosure auction held on May 31, 2013, K&P was the highest bidder and 

4 purchased the Property for Forty Thousand dollars ($40,000). ,The Association, through its agent 

5 NAS, provided K&P with a Foreclosure Deed containing all the recitals permitted under NRS 

6 116.31164 which constitute conclusive proof that the Property passed to K&P free of any claims 

7 by Wiegand or any other persons, including U.S. Bank or Christiana. (ECF No. 1-1, pp.39-41). 

8 a 
9 STANDARDFORSUMMARYJUDGMENT 

10 A court must grant summary judgment when "the movant shows that there is no genuine 

11 dispute as to any material fact and the movant is entitled to judgment as a matter oflaw." Fed. R. 

12 Civ. P. 56(a). Material facts are those which may affect the outcome of the case. Anderson v. 

13 Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505, 91L.Ed.2d202 (1986). A dispute as to 

14 a material fact is genuine if there is sufficient evidence for a reasonable jury to return a verdict for 

15 the nonmoving party. See id. A principal purpose of summary judgment is "to isolate and dispose 

16 offactuallyunsupported claims." Celotex Corp. v. Catrett, 477 U.S. 317, 323-324, 106 S. Ct. 2548, 

17 91L.Ed.2d265 (1986). Indeterminingsummaryjudgment, a court uses a burden-shifting scheme: 

18 When the party moving for summary judgment would bear the 
burden of proof at trial, it must come forward with evidence which 

19 would entitle it to a directed verdict if the evidence went 
uncontroverted at trial. In such a case, the moving party has the 

20 initial burden of establishing the absence of a genuine issue of fact 
on each issue material to its case. 

21 

22 C.A.R. Transp. Brokerage Co. v. Darden Rests., Inc., 213 F.3d 474, 480 (9th Cir.2000) 

23 (citations and internal quotation marks omitted). In contrast, when the nonmoving party bears the 

24 burden of proving the claim or defense, the moving party can meet its burden in two ways: (1) by 

25 presenting evidence to negate an essential element of the nonmoving party's case; or (2) by 

26 demonstrating that the nonmoving party failed to make a showing sufficient to establish an 

27 essential element of that party's case on which that party will bear the burden of proof at trial. See 

28 Celotex Corp., 477 U.S. at 323-24. If the moving party fails to meet its initial burden, summary 
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judgment must be denied and the court need not consider the nonrnoving party's evidence. See 

Adickes v. S.H. Kress & Co., 398 U.S. 144, 159-60, 90 S. Ct. 1598, 26 L. Ed. 2d 142 (1970). 

If the moving party meets its initial burden, the burden then shifts to the opposing party to 

establish a genuine issue of material fact. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 

475 U.S. 574, 586, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986). To establish the existence of a factual 

dispute, the opposing party need not establish a material issue of fact conclusively in its favor. It 

is sufficient that "the claimed factual dispute be shown to require a jury or judge to resolve the 

parties' differing versions of the truth at trial." T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors 

Ass'n, 809 F .2d 626, 631 (9th Cir.1987). The nonrnoving party cannot avoid summary judgment 

by relying solely on conclusory allegations unsupported by facts. See Taylor v. List, 880 F .2d 1040, 

1045 (9th Cir.1989). Instead, the opposition must go beyond the assertions and allegations of the 

pleadings and set forth specific facts by producing competent evidence that shows a genuine issue 

for trial. See Fed.R.Civ.P. 56(e); Celotex Corp., 477 U.S. at 324. 

At the summary judgment stage, a court's function is not to weigh the evidence and 

determine the truth, but to determine whether there is a genuine issue for trial. See Anderson, 4 77 

U.S. at 249. The non-movant's evidence is "to be believed, and all justifiable inferences are to be 

drawn in his favor." Id. at 255. But if the evidence of the nonrnoving party is merely colorable or 

is not significantly probative, summary judgment may be granted. See id. at 249-50. 

III. ARGUMENT 

20 A. The foreclosure of the Association's Lien Extinguished The First Deed of Trust: 

21 The Nevada Supreme Court has now ruled, unequivocally, that the foreclosure of the super-

22 priority portion of the Association lien extinguishes a bank's first deed of trust and that the 

23 foreclosure deed reciting compliance with the notice provision of NRS 116.31162 through NRS 

24 116.31168 'is conclusive" as to the recitals "against the unit's former owner, his or her heirs and 

25 assigns, and all other persons." SFR Investments Pool I, LLC v. U.S. Banlc, N.A., 334 P.3d 408 

26 (Nev. 2014). In its opinion, the Nevada Supreme Court explained as follows: 

27 To initiate foreclosure under NRS 116.31162 through NRS 116.31168, a 
Nevada HOA must notify the owner of the delinquent assessments. NRS 

28 116.31162(1)(a). If the owner does not pay within 30 days, the HOA may record 
a notice of default and election to sell. NRS l 16.31162(1)(b). Where the UCIOA 
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states general third-party notice requirements, see 1982 UCIOA § 3-116(j)( 4) ("in 
the case of foreclosure under [insert reference to state power of sale statute], the 
association shall give reasonable notice of its action to all lien holder of the unit 
whose interest would be affected.'), NRS 116.31168 imposes specific timing and 
notice requirements. 

"The provisions ofNRS 107.090," governing notice to junior lienholders 
and other in deed-of-trust foreclosure sales, "apply to the foreclosure of an 
association's lien as if a deed of trust were being foreclosed." NRS 116.31168(1). 
The HOA must provide the homeowner notice of default and election to sell; it also 
must notify "[e]ach person who has requested notice pursuant to NRS 107.090 or 
116.31168" and "[a]nyholderof a recorded securityinterestencumberingtheunit's 
owner's interest who has notified the association, 3 0 days before the recordation of 
the notice of default, of the existence of the security interest." NRS 116.31163(1), 
(2). The homeowner must be given at least 90 days to pay off the lien. NRS 
116.31162. If the lien is not paid off, then the HOA may proceed to foreclosure 
sale. Id. Before doing so, the HOA must give notice of the sale to the owner and 
to the holder of a recorded security interest if the security interest holder "has 
notified the association, before the mailing of the notice of sail of the existence of 
the security interest." NRS 116.311635(l)(b)(2); see NRS 107.090(3)(b), (4) 
(requiring notice of default and notice of sale to "[ e] ach other person with an 
interest whose interest or claimed interest is subordinate to the deed of trust"). 

NRS 116. 31164 addresses the procedure for sale upon foreclosure of an 
HOA lien and specifies the distribution order for the proceeds of sale. A trustee's 
deed reciting compliance with the notice provision ofNRS 116.31162 through 
NRS 116.31168 'is conclusive" as to the recitals "against the unit's former 
owner, his or her heirs and assigns, and all other persons." NRS 116.31166(2). 
And,' [t]he sale of a unit pursuant to NRS 116.31162, 116.31163and116.31164 
vests in the purchaser the title of the unit's owner without equity or right of 
redemption." NRS 116.31166(3). 

334 P.3d 408, at 411-412 (emphasis added) 

The Supreme Court concluded that "NRS 116.3116(2) gives an HOA a true superpriority 

lien, proper foreclosure of which will extinguish a first deed of trust."13 In this case, the 

Association's lien was properly foreclosed and K&P owns the property free and clear of any claims 

by Wiegand or Christiana. 

B. The First Deed of Trust was NOT First Recorded: 

K&P anticipates that in an effort to avoid the obvious consequences of the SFR decision 

Christiana may attempt to claim that its First Deed of Trust was "first recorded." However, that is 

not the case. On January 9, 2007, The Association recorded a Declaration of Covenants, 

Conditions and Restrictions in the Official Records of the Clark County Recorder as instrument 

13See, 334 P.3d at 419 
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1 number 20070109:0000868. The First Deed of Trust upon which Christiana relies was recorded 

2 on July 25, 2007. Therefore, Deed of Trust is not "first-recorded" and is in fact junior to the 

3 Association's super-priority lien. NRS 116.3116(5) provides: 

4 NRS 116.3116 Liens against units for assessments. 
5. Recording of the declaration constitutes record notice and perfection of the lien. 

5 No further recordation of any claims of lien for assessment under this section is 
required. 

6 

7 In SFR, the Nevada Supreme Court confirmed that under the Uniform Common Interest 

8 Ownership Act of 1982 ("UCIOA") (NRS Chapter 116) the recording of the CC&R's establishes 

9 the Association's lien rights. In addressing this issue the court in SFR relied on an earlier federal 

10 case, 7912 Limbwood Court Trust, 979 F.Supp 2d 1142. Specifically, the court quoted Limbwood 

11 as follows: 

12 Chapter 116 was enacted in 1991, and thus the lender] was on notice that by 
operation of the statute, the [earlier recorded] CC&Rs might entitle the HOA to a 

13 super priority lien at some future date which would take priority over a [later 
recorded] first deed of trust .... Consequently, the conclusion that foreclosure on 

14 an HOA super priority lien extinguishes all junior liens, including a first deed of 
trust recorded prior to a notice of delinquent assessments, does not violate [the 

15 lender's] due process rights. 

16 

17 

18 

19 

20 

21 

334 P.3d 408, at 418, quoting Limbwood 

The Nevada courts' interpretation of the UCIOA is not unique. In BAC Home Loans 

Servicing, LP v. Fulbirght, 328 P.3d 895 (Wash. 2014), a recent case decided by the Supreme Court 

of the State of Washington under a similar statute the court stated the following opinions and 

conclusion: 

The common law doctrine oflien priority was "first in time, first in right." Under 
22 the common law doctrine, an interest created prior in time took priority over any 

subsequent competing interest. This rule was universally clarified and now every 
23 state has some form of statutory recording system. 

24 
Under the terms of the Act, when an association records it declaration, it 

25 establishes its lien priority to secure future obligations to make payments of 
condominium assessment even though payments are not actually due at the time the 

26 declaration is recorded. 

27 
... viewed in this light, a future lien for unpaid condominium assessments is 

28 established at the time the condominium declaration is recorded, even though 
it may not be enforceable until the unit owner defaults on his or her assessment, if 
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ever. 

We hold that a condominium association establishes its priority to collect unpaid 
condominium assessments at the time the condominium declaration is 
recorded, even though it is not enforceable until the unit owner defaults on his or 
her assessments. The condominium Act creates and exception to the recording act 
and can alter the established priorities. Here, the effect of the foreclosure lawsuit 
was to give the Condominium Associations's lien priority over Bank of America's 
interest... (Emphasis added) 

It is readily apparent that the Nevada Supreme Court's decision in SFR is consistent with 

the analyses and opinions of courts in other jurisdictions and the Association's lien was recorded 

prior to the First Deed of Trust and is therefore first in priority. 

C. Commercial Reasonableness: 

1. The Price Paid At Auction IS the Commercially Reasonable Price: 

K&P further anticipates that Christiana will attempt to argue that the price paid at the 

foreclosure sale was not commercially reasonable. However, that is a faulty argument. First, there 

is no requirement in NRS 116.3116 through 116.31168 that the foreclosure sale price be 

commercially reasonable. Second, even ifthere were such a requirement, the foreclosure sale price 

is reasonable under the circumstances as a matter oflaw. As recently stated by Federal District 

Court Judge Phillip Pro for the District ofNevada in a similar case, Bourne Valley Court Trust v. 

Wells Fargo Bank, N.A, et al., Case No. CV-00649-PMP-NJK: 

The commercial reasonableness here must be assessed as of the time the sale 
occurred. Wells Fargo' s argument that the H 0 A foreclosure sale was commercially 
unreasonable due to the discrepancy between the sale price and the assessed value 
of the property ignores the practical reality that confronted the purchaser at the sale. 
Before the Nevada Supreme Court issued SFR Investments, purchasing property at 
an HOA foreclosure sale was a risky investment, akin to purchasing a lawsuit. 
Nevada state trial courts and decisions from the United States District Court for the 
District of Nevada were divided on the issue of whether HOA liens are true priority 
liens such that their foreclosure extinguishes the first deed of trust on the property. 
SFR Investments, 334 P.3d at 412. Thus, a purchaser at an HOA foreclosure sale 
risked purchasing merely a possessory interest in the property subject to the first 
deed of trust. This risk is illustrated by the fact that title insurance companies 
refused to issue title insurance policies on titles received from foreclosures of HOA 
super priority liens absent a court order quieting title. (Mot. to Remand to State 
Court (Doc. #6, Deel. of Ron Bloecker.) Given these risks, a large discrepancy 
between the purchase price a buyer would be willing to pay and the assessed value 
of the property is to be expected. 

Moreover, Wells Fargo does not point to any evidence of legal authority 
indicating the Court must void an HOA foreclosure sale because the purchaser bid 
only a fraction of the property's assessed value. Wells Fargo does not point to 
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evidence of fraud or any other procedural defects or other irregularities in the 
conduct of the sale that would require the court to void the sale, or any evidence 
indicating the HOA acted in bad faith by selling the property for an amount that 
would satisfy the unpaid assessments. Nor does Wells Fargo point to any evidence 
or legal authority indicating that beyond selling the property to the highest bidder, 
the HOA was responsible for protecting Wells Fargo and Johnson's interest in 
addition to the homeowners' interests. 

Judge Pro's opinion in this regard is consistent with the United States Supreme Court's opinion in 

In BFP v. Resolution Trust, 511 U.S. 531 (1994). In BFP, when addressing the issue of what a 

reasonable value of a foreclosed property is the United States Supreme Court stated as follows: 

We deem, as the law has always deemed that a fair and proper price, or a 
"reasonably equivalent value" for foreclosed property, is the price in fact received 
at the foreclosure sale, so long as all the requirements of the State's foreclosure law 
have been complied with. 

... the fact that a piece of property is legally subject to forced sale, like any other 
fact bearing upon the property's use or alienability, necessarily affects its worth. 
Unlike most other legal restrictions, however, foreclosure has the effect of 
completely redefining the market in which the property is offered for sale; normal 
free-market rules of exchange are replaced by the far more restrictive rules 
governing forced sales. Given this altered reality, and the concomitant inutility of 
the nonnal tool for determining what a property is worth (fair market value), the 
only legitimate evidence of the property's value at the time it is sold is the 
foreclosure-sale price itself. 

511 U.S. 531, at 545-549 

Thus, the U.S. Supreme Court and the Federal District Court of Nevada have ruled that, 

absent any evidence of fraud, the fair price at a foreclosure sale is the price received at the 

foreclosure sale. Further, the forced sale at foreclosure has the effect of redefining the market in 

which the property is offered. The decision in BFP has been extended to the language in 11 U.S. C. 

49, "present fair equivalent value", in T.F. Stonev. Harper, 72 F.3d 466 (51
h Cir. 1995) and Kojima 

v. Grandote Int'l Ltd. Co, 252 F.3d 1146 (101
h Cir. 2001). It has also been adopted by the 

Bankruptcy Appellate Panel of the Ninth Circuit for tax-defaulted sales of real property with 

adherence to requirements of state law. In re Tracht Gut, LLC, 503 B.R. 804, 815-818 (91
h Cir. 

B.A.P. 2014). In this case, all of Nevada's foreclosure laws, NRS 116.31162 through NRS 

116.31168, have been complied with and actual notice was given to the lender. Thus, as a matter 

oflaw, the price paid at the foreclosure auction is the best evidence of the fair and proper, or in this 
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1 context the "best'', price for the Property. 

2 2. Commercial Reasonableness is NOT Required: 

3 NeitherNRS §116.31164 nor §116.3l166requirethe sale conducted by or on behalf of the 

4 Association to be "commercially reasonable". Neither statute includes a requirement that the 

5 Association sale be made to a "bona fide purchaser" either. These are impermissible limitations 

6 of the clear and unambiguous terms of the statute. The Nevada Supreme Court has held when 

7 interpreting a statute: "where the language of a statute is plain and unambiguous, and its meaning 

8 clear and unmistakable, there is no room for construction, and the courts are not permitted to search 

9 for its meaning beyond the statute itself." Pro-Max Corp. V. Feenstra, (2001) 117 Nev. 90, 95; 16 

10 P.3d 1074, 1077. (Interpreting NRS §106.240). In Promax, the district court read the statute as 

11 providing protection for bona fide purchasers. The Nevada Supreme Court held that the statute was 

12 clear and unambiguous and the addition of a requirement of bona fide purchaser status before the 

13 application of the statute was an improper limitation. The court stated that at the time of the 

14 statute's enactment the legislature could have added language limitingthe application ofthe statute 

15 to bona fide purchaser, but it did not. Thus, the Nevada Supreme Court held that there could be 

16 no addition to the statute of a bona fide purchaser requirement. Id. 117 Nev. at 95; 16 P .3d at 1078. 

17 NRS §116.31164 and §116.31166 are clear and unambiguous. Neither contain a requirement that 

18 the sale be "commercially reasonable" nor that the purchaser at the sale satisfy the requirements 

19 of a "bona fide purchaser." 

20 For the reasons stated by the Nevada Supreme Court in Promax, defendants' commercial 

21 reasonableness arguments must fail. Commercial reasonableness is not a requirement for the sale 

22 under NRS 116.31164 or any other provision of NRS 116.3116 through 116.31168. The court 

23 cannot add to the statute a requirement that the legislature did not provide for. 

24 3. There are no Allegations of Fraud or Oppression: 

25 Even if there were a requirement of commercial reasonableness under the statute, which 

26 there is not, the mere inadequacy of price is not evidence of the lack of commercial reasonableness. 

27 The Nevada Supreme Court has reviewed the issue of commercial reasonableness and has held that 

28 the mere inadequacy of price, without some proof of some element of fraud, unfairness or 
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oppression as accounts for and brings about the inadequacy of price is not sufficient to support a 

judgment setting aside the sale." Golden v. Tomiyazu, 79 Nev. 503, 504, 387 P.2d 989 (1963). 

There are no allegations of fraud or conspiracy in this case. In fact, Christiana's Complaint 

is void of any averments of any kind regarding fraud, collusion or oppression. In Golden, the 

Nevada Supreme Court conducted an in-depth review of C.J .S. Mortgages § 601 and 8 A.L.R. 1001 

and determined that the mere inadequacy of price, without evidence of fraud or collusion, is not 

sufficient to set aside a trustee's sale. Id 79 Nev. at 510-518, 387 P.2d at 992-997. 

It is anticipated that Christiana will attempt to argue that Golden adopted the proposition 

if the price was so low as to "shock the conscience" it is grounds to set aside the foreclosure sale. 

However, that was not the holding in Golden. In Golden, the court rejected the "shock the 

conscience" arguments and stated there must be evidence of fraud. The court stated: 

We have studied a vast number of these cases, as well as the cases cited in A.L.R, 
Annot., 8 A.L.R. 1001, under the title "Sale under power in mortgage or trust deed 
as affected by inadequacy of price. The rule as there stated is the one cited by the 
learned trial judge: 'Mere inadequacy of price alone is not sufficient to invalidate 
the sale of land under a power in a mortgage or deed of trust.' In support, many 
cases are cited where the inadequacy of price was far greater than appears here. In 
the present case, accepting the court's conclusion that the value of the land was 
$2,500 an acre or an aggregate in round figures of$200,000 as against the aggregate 
debt evidence by the first and second deeds of trust of approximately $57 ,OOO, the 
property sold for a mere 28.5% of its value. The A.L.R. note cited refers to 
numerous cases in which the property was sold for a far smaller proportion of its 
value than 28.5%, in which cases the court refused to invalidate the sale. The cases 
cited are too numerous to discuss. 

However, a study of the cases indicates that the courts in thus parroting the rule had 
no occasion to insert the shock-the conscience clause in the particular cases under 
consideration, and such quotation appeared in virtually every case to be pure 
dictum, as there were other elements indicating fraud or imposition on the debtor, 
or such irregularities as would throw doubt on the good faith of the trustee. 

... In each such cases the inadequacy in price is coupled with fraud, unfairness, 
concealment, oppression, or other satisfying grounds to warrant the court in its 
judgment setting aside the sale. Such being the case, the recital of the rule relied 
on by respondents in dictum. (citations omitted) To discuss the hundreds of cases 
involving attacks on public sales by trustees under powers of a deed of trust where 
inadequacy of price is claimed, with or without the additional elements of fraud, 
would be neither necessary nor desirable ... (in approving the rule thus stated, we 
necessarily reject the dictum in Dazet v. Landry, supra, implying that the rule 
requiring more than mere inadequacy of price will not be applied if 'the 
inadequacy be so great as to shock the conscience.") 
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1 We think there can be no doubt under the authorities that where, in addition to gross 
inadequacy of price, the purchaser has, in the language of the United States 

2 Supreme Court, 'been guilty of any unfairness or has taken any undue advantage, 
resulting in such gross inadequacy and consequent injury to the owner of the 

3 property, he will be deemed guilty of fraud warranting the interposition of a court 
of equity in favor or the owner who is himself without fault.' (emphasis supplied) 

4 

5 

6 

7 

8 

9 

10 

Thus, Golden affirmed that there must be an element of fraud or unfairness on the part of 

the purchaser of the property at a public auction, which act drove the price down, before the sale 

would be set aside. 

There are no allegations of fraud on the part ofK&P in this case. To the extent Christiana 

would attempt to argue otherwise, allegations of fraud must be stated with particularity. FRCP Rule 

9(b) states as follows: 

Rule 9 Pleading Special Matters 
11 (b) Fraud, Mistake, Condition of the Mind. In all averments of fraud or mistake, 

the circumstances constituting fraud or mistake shall be stated with particularity. 
12 Malice, intent, knowledge, an other conditions of mind of a person may be averred 

generally. 
13 (emphasis added) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Thus, Christiana is required to set forth, with particularity, all the circumstances constituting 

fraud on the part ofK&P and prove same by clear and convincing evidence. Christiana's Complaint 

does not contain a single averment alleging fraud, let alone stating any circumstances with 

particularity. Therefore, because a finding of fraud by the trier of fact is required before a 

determination of commercial unreasonableness can be found, defendants must be bared from 

setting forth any arguments regarding the commercial reasonableness ofthe foreclosure sales price. 

There is a reason Christiana has not, and cannot, allege fraud or collusion. In this case, all 

ofN evada' s foreclosure laws have been complied with and the foreclosure deed is conclusive proof 

that title to the Property has passed to K&P free of any claims by defendants in accordance with 

NRS 116.31166(3) and SFR Investments. There are no circumstances that can be set forth with 

particularity that would support an allegation of fraud. Accordingly, any potential arguments 

relating to the economic reasonableness of the purchase price must fail. Because there are no 

elements of fraud, unfairness or oppression that brought about the allegedly inadequate price, the 

only true evidence of the property's value is the amount that was paid at the foreclosure sale. 

I II II 
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VI. 

CONCLUSION 

This Court should deny Christiana's Motion to Dismiss. NRS 116.3116, et seq., does not 

violate Christiana's due process rights because, as junior lien holder, Christiana is required to to 

mailed notice. The Nevada Supreme Court has already considered Christiana's arguments and has 

rejected the same. There is no conflict between the applicable statutes because when the bank 

records its security interest the Association has notice per NRS 111.320. 

Also, a Homeowners Association's foreclosure does not constitute a taking under the 

United States Constitution or the Nevada State Constitution. The Nevada Supreme Court's 

Decision in SFR does not violate public policy, it is public policy, as well as the statutes. 

Further, the SFR decision applies retrospectively because it interprets a statute that was 

enacted in 1991 and there was no precedent upon which litigants would reasonably be said to have 

relied. Therefore, all of Christiana's arguments fail. 

Pursuant to SFRinvestmentPool 1, LLCv. U.S. Bank, N.A., 334P.3d408 (Nev. 2014)the 

first deed of trust was extinguished by the Association foreclosure and K&P own title to the 

Property free and clear of any claims by Wiegand, U.S. Bank or Christiana. 

K&P HOMES, LLC asks this court to deny Christiana's Motion To Dismiss and Grant 

K&P HOMES, LLC'S Motion for Summary Judgment. 

I iA't DATED this~ day of October, 2015 

THEWRIG 

G ,ESQ. 
Pl.. GROUP, P.C. 

2340 Pas D 1 Prado, Suite D-305 
Las Vegas N ada 89102 
Attorney£ &P HOMES, A SERIES LLC 
OF DEK H DINGS, LLC LLC 
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1 CERTIFICATE OF SERVICE 
• ' "f/~. 

2 I HEREBY CERTIFY that on the~l_ day of October 2015, !electronically filed the K&P 

3 HOMES, LLC'S OPPOSITION TO CHRISTIANA TRUST'S MOTION TO DISMISS and 

4 Jt{&P HOMES, LLC'S COUNTERMOTION FOR SUMMARY JUDGMENT using the 

5 · CM/ECF system, which will cause the document to be served upon the following counsel of 

6 record: 

7 WRIGHT FINLAY & ZAK, LLP 

8 Dana J. Nitz, Esq. 
Natalie C. Lehman, Esq. 

9 Attorneys for Christiana Trust 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dnitz@wrightlegal.net 
Nlehman@wrightlegal.net 

An Empl~ee.ofWRIGHT LEGAL GROUP, P.C. 
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Trnsta1%11 Sala No.: N715!J3 
HOA: Tuscalante 
Oatt;1: :21512013 

RITA WIEGAND 
746i GLIMMERING 
lAtl VEGAS, NV 

RITAWtEGAND 
C/O l..YMN ElURl\E 
HG 33 BOX 2725 
LAB VEGAS. NV !Jl1Hll-!l.20fl 

THE REGENTS OF THE UN!VERSl1Y 
OF GAUFORN!A 
GA St 
C.10 
1320 C'J.\SINO GENTEH 
LAS VEGAS, NV fl8104 

Ttmt:oliinw 
do K<:lly Ros0nll*'ld 
Los Valley .r1rr•munn11 

10501 Gowan Rd. Sui!c 
Las Vegmi. NV 80128 

Hmnr1 

Hmnri 

Hrnnr1 

Hmm1 
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tilv11~1w,.1v; MTG COMPANY, LLG 

FI.. Hnmr1 No 
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NAS 
6224 N Desert Inn Rd 
Las Vegas, NV 89146 

9171 9000 0718 5000 8293 BO 

N71583 
UNIVERSAL AMEJ:UCAN M'rG COMPANY, LLC 
MIN 100059600055838515 
700 NW 107TH AVE., 3RD FL 
MIAMI, FL 33172-3139 

"Nevada Assoc:i.<:1tton Services 1 Inc. is et debt collector. Nevada Assoc ion 
Services, Inc. attempting to co1lect a debt. Any information obtained 
will be used for that purpose." 
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APN # 176-27-312-159 
NA$#N7l583 

DOCUMENT Rt;CORbE:O ON 113012013 

OOCIJMSNT# 0000090 Book 20130130 North American Titte # 38121 ...................•...........••• , ....... . 
Property Address: 7461 Glim:mering Sun Ave Clark COUNTY 

DATE MAILED 2/6(2013 

NOTlCE DEFAULT ELECTION TO SELL UNDER 
HOMEOWNERS ASSOCIATION LIEN 

IMPORTANT NOTICE 

WARNING! IF YOU FAIL TO 
NOTICE, YOU COULD LOSE 
IS IN DISPUTE! 

THE AMOUNT SPECIFIED THIS 
HOME, EVEN IF THE AMOUNT 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
MAY BE SOLD \VITHOUT ANY COURT ACTION and you may have the legal right to bring your account in 
good standing by paying aU your past due payments plus permitted costs and expenses ·within the time permitted 
by law for rein.statement of your account. No sale date may be set until ninety (90) days from tJ1e date this notice 
of default was mailed to you. The date this document was mailed fo you appears on this notice. 

This amount is $2, 732.63 as of Jaumrry 28, 20 l3 and will increase until your account becomes current 
While your property is in foreclosure, you still must pay other obligations (such rui insurance and taxes) 

required by your note and deed of trust or mortgage, or as required under your Cove111mts Conditions and 
Restrictions. If you foil to make future payments on the loan, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by you!' note and deed of trust o:r mortgage, or as required under youi' 
Covenants Conditions and Restrictions, Tuscalante (tl1e Association) may insist that you do so hi order to reinstate 
your iwcount in good standing. In addition, the Association may require as n condition to reinstatement tliat you 
provide reliable \Vritten evidence thnt you paid all senior liens, property taxes and hazard insurance premiums. 

Upon your request, this office will mail you a v.ritten itemization of the entire amount you must pay. You 
may not have to pay the entire unpaid portion of your account, even though :full payment was demanded, but you 
mm;t pay all amounts in default at the time payment is nm.de. However, you and your Association may mutually 
agree in writing prior to the foreclosure sale to, among other ibings, 1) provide additional time in which to cure 
the default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your 
default; or both (1) and (2). 

Following the expiration of the time period reforre<l to in the first paragraph of this notice, 1111less the 
obligation being foreclosed upon or a sep<1rate v.'l'ittell agreement between you and your Association permits it 
longer period, you have only the legal right to stop the sale of your property by paying the entire amount 
demanded by your Association. 

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your 
property ls in fornclosun1 fot miy other reason, contact: Nevada Association Services, Inc. on belmlf ofTusca!ante, 
6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146. The phone number is (702) 804-8885 or toll free at 
(888) 627·5544. 

If you have any questions, you should con1act a lawyer oc the Association which m11it11ains the right of 
assessment on your property, 
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NAS #N7l583 

Nonvltllstrmding the faot that your property is in foreclosure, you anay offer your property for sale, prm1ded 
the sale is concluded prior to the conclusion of the foreclosure. 

REM)~MBER, YOU MAY LOSE LEGAL IUG.HTS YOU NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent imder the previously mentioned Notice of 1Jell11qmmt Assessment Lien, with the 
owner(s) as reflected on said Hen being Rita \Viegruid, Lynn Burke, dated July 25, 2012, and re<Jorded 011 July 31, 
2012 as instnmwnt number 0002531 Book 20120731 in the offi.cial records of Clark County, Nevada, executed by 
Tuscalante, hereby declares that a brench of the obligation for which the Covenants Conditions and Restrictions, 
reoorded on Novembe:r22 ,2006, as instrumenhmmber 0000748 BK20061122, as security has occurred in 
that the payments have not been made ofhomeowner's assessments dtae from 1/1/2012 and all s11bsequent 
homeowner's assessments, monthly or otherwise, less credits and offsets, plus late charges, interest, trustee's fees 
and costs, attorney's fees and costs and Association fees and costs. 

Thill by reason thereof, tile Association has deposi1ed with said agent such documents as the Covenants 
Conditions and Restriction.~ and d-0cume11ts evidencing the obligations secured thereby, and declares all sums 
secured thereby due and payable and elects to cause the property t~1 be sold to satisf)1 the 0Migati011s, 

Nevada Association Services, Inc, is a debt collector. Nevada Association Services, Inc. is attempting to 
collect a debt. Any informatio11 obtained will be used for that purpose. 

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn Road, Suite A, Lns V cgas, NV 
89146 is imthorh:ed by the usso~iation to enforce the lien by sale. 
Legal_Desc:ription: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOT226 in the County of 
Clark 

Dated: January 28, 2013 

1mb.:Jmn 
on behalf' ofTuscalrmte 

WI.um Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert lnn Road, Suite A 
Las Vegas, NV 89146 
{702) 804~88&5 
(888) 627-5544 

Inc. 
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NAS 
6224 ~J Desert Inn Rd 
Las Vegas, NV 89146 

9171 9000 0718 5000 8293 97 

N71583 
MERS 
MIN 100059600055838515 
P.O. BOX 2026 
FLINT, MI 48501~2026 

"Nevada Association Services, Inc. is a debt col . Nevada Association 
Se / Inc~ is att:c~mpt:Lng to coll(~ct a cl~t)t ~ Any informatio:n olJta::i .. riccl 
will be used for that purpose." 
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APN # 176·27<H2·159 
NAS #N71S83 
North American Tl:tle # 38121 

DOCUMENT ReCORDEO ON 1130/2013 

DOCUMENT# 0000690 B-0ok 20130130 
................................. 

Property Address: 7461 Glimmering Svn Ave Clark COUNTY 

NOTIClc OF DI£li'AULT AND ELECTION 'fO 
HOMEOWNERS ASSOCIATION 

IMPORTANT NOTICE 

2161:2013 

UNDJJ~R 

WARNING! IF YOU FAIL PAY THE AMOUNT SPECIFIED IN THIS 
NOTICE, YOU COULD •.. , ...... L: ....... YOUR HOME, EVEN IF THE AMOUNT 
.IS IN DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
MAY BE SOLD WI'ffiOUT ANY COURT ACTION and you may luwe the legal right to bring your account in 
good standing by paying all your past due payments plus permitted costs and expenses within the time permitted 
by law for reinstatement of your acoount. No sale date may be set until ninety (90) days from the date this uotice 
of default was m.niled to you. The date this document was mailed to you appears on this notice. 

Tiiis amoun1 is $2,732.63 as of fanuaty 28, 2013 and will increase until your ac.count becomes current. 
While your property is in foreclosure, you stilt must pay ofrier obligations (such as insurance 1md taxes) 

required by your note and deed of trust or mortgage, or as requi:r~.d under your Covenants Conditions ru1d 
.Restrictions. If you fail to make fi.1t11re payments 011 the loan, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust or mortgage, or as required under your 
Covenants Conditions Md Restrictions, Tuscalante (the Association) may insist tha:t you do so in order to reinstate 
your account in good standing. In addition, the Association may require as a condition to reinstateme11t that you 
provide reliable written evidence that you paid all senior liens, property taxes and hazard ilisurance premiums. 

Upon your request, this office will mail you a written itemization of the elltire mnmmt you must pay. You 
may nut have to pa,.v the entire unpaid portion of your acoouut, even though full payment was demanded, hut you 
must pay all amow1ts in default at the time payment is made. However, you and your Assoc.iation may mutually 
agree in writing prior to the foreclosure sale to, rummg other things, 1) provide additional tirm•; in which to cure 
the default by transfer of the property or otherwise; 2) estabiisl1 a schedule of payments in order to cure your 
default or both (1) and (2), 

Following the expiration of the time period referred to in the first paragr:aph of this notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your Association perm.its a 
longer period, you have only the legal right to stop the sale of your prnperty by paying the entire ru:m:.iun1 
demanded by your Association. 

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your 
property is in foreclosure for iu1y othcl' reason, contact: Nevada Asscoiatio11 Services, Inc. on behalf ofTu.scalmite, 
6224 W. Desert bm Road, Suite A, Las NV $9146. The phone number is (702) 804·8885 or toll free al 
(888) 627-5544. 

If you have any q11estions, you slio!!ld contact a lawyer or the r"lssociatkm which maintains the rigllt of 
assessment on your pr<:rperty. 
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NAS #N71583 

Notwithstanding the fact that your property is in foreclosure, j'Oll may offer your property for sale, provided 
the sale is concluded prior to the conclusion o:ftbe foreclosure. 

REMli~MBER, YOU MAY LEGAi .. RIGHTS n~ YOU DO 
TAK:fi: PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent under the previously mentionoo Notice of Delinquent Assessment Lien, with the 
owner(s) a.~ reflected on said Hen being Rita Wiegand, Lynn Burke, dated July 2012, and recorded 011July31, 
2012 as instrument rmmbcr 0002531Book20120731 in the official records of Clark County, Nevada, executed by 
Tuscatante, hereby declares that a breach of the obligation for which the Covenants Conditions a11d Restrictions, 
reconied m1 Novexn bel:.·22, 2006, as instrument number 0000748 EK2006:1122, as security has occurred in 
that the payments have not been made oflmmeo'Wner's assessments due from 111/2012 and all subsequent 
homeowrier's assessments, monthly or ot!rn1wise, less credits and offsets, ,plus fote charges, interest, trustee's fees 
and costs, attorney's fees and costs and Associatfon fees mid costs. 

That by reason thereat~ the Association has deposited with said agent such d-0cwnents as the Coven.ants 
Conditions ru1d.Restriction1> and documents evidencillg the obligations secured thereby, 1md dedares nil smns 
secured thereby due rnnd payabfo and elects to cause the property to be so]d to satisfy the obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Assoc:iatim1 Services, Inc, is attempting to 
collect a debt Any information obtained wm be used for that purpose. 

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn Road, Suite A, Las Vegas, NV 
89146 is authorized by the associnth:m to enforce the lien by sale. 
Legal_ Description: MOlJNTAINSEDGE POD 211 PLAT BOOK 131PAGE17LOT 226 in the County of 
Clark 

Dated: January 28, 2013 

.A11t11rn n F'eai~t of Nevada Assticfotion Inc. 
on behalf of Tuscalante 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W, Desert fan Road, Suite A 
Las Vegas, NV 89146 
(702) 804-8835 
(888) 627·SS44 
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N.fl.S 
6224 W Dasert Inn Rd 
Las Vegas, NV 89146 

9171 9000 0718 5000 8294 03 

N71583 
Bl\C HOME LOANS SERVICING, LP 
FKA COUNTRYWIDE HOME LOANS SERVICING, LP 
C/O BAC HOME LOANS SERVICING 
400 COON'fii.YWIDE WAY SV-35 
SIMI VALLEY, CA 93065 

LP 

11 Nevada Association Sarvic~(;)S, Inc. is a debt collector. Nev;:.1da Association 
Services, Inc. is attempting to collect a debt. Any information obtained 
will be 1JSCd for that purpose." 
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APN # 176-27-312-159 
NAS#N71583 
North American Title# 38121 

DOCUME!'U RECOROl::D ON 1130/2013 

0-0CUMENl fJ 0000690 Sook 20130130 
··································· 

Property Address: 7461 Glimmering Stm Ave Clark COUNTY 

2/B/2013 

NOTICFj DEFAULT J~I.,ECTION SELL 
HOM:l!~OWNERS ASSOCIATION LIEN 

JMPORTANT NOTIC.!i: 

WARNING! IF YOU FAIL TO THE AMOUNT SPECIFil~D IN 'l'HIS 
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT 

IN DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
i\1A Y BE SOLD WJTHOUT ANY COURT ACTION and you may have the legal right ta bring your account in 
good standing by paying all your past due payments phis permitted c-0sts and expenses within the time permitted 
by law fur reinstatement of your acc.ount. N-0 sale date nmy be set until ninety (90) days from the date this notice 
of default was mailed to you. The date this document was mailed to you appears on this notice. 

This mnmmt is $2; 732.63 as of January 28, 2013 and will iricreas:e until y(mr account becomes current 
'\Vlril.e your property is in foreclosure, you still must pay other obligations (such as insurance and taxes) 

required by your note and deed of trust or mortgage, or as te<}ufred under your Covenants Conditions and 
Restrictions. If you fail to make future payments on lhe Imm, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust or mortgage, or i:rn required under your 
Covenants Conditions and Restrictions, Tus9alru1te (the Ass-0ciatiou) may insist that you do JJo in order to reinstate 
your account in good standing. In addition, the Assocfation may require as a condition to reinstatement that you 
provide reliable written evidence that you paid al.I senior liens, property taxes and lm2.ard insurance premiums. 

Upon your re<Jnest, this office ·will tnail you a written itemization of the entire amount you mu:st pay. You 
may not have to pay the entire 1u1paid portion of your account, even though foll payment was demanded, but you 
must pay an amounts in default at the time payment is made, However, you am! your Asso-0i1.1:tion may mutually 
agree in writing prior to the foreclosure sale to, among otlier things, 1) provide additional time in which to cm·e 
the default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your 
default.; or both (1) and (2). 

Following the expiration of the time period referr«l to in the fast paragraph of this notice, unless the 
obligation being foreclosed upon or a written agreement between you ami your Association permits a 
longer period, you have onty the legal to stop the sale of your property by paying the entire anmunt 
demanded by your Association. 

To find out 11.bout 'the amount you musl pay, or arrange for payment to stop the foreclosure, or if your 
pl'opeity is in foreclosure fox any other reason, contact: Nevada Association Services, Inc. on behalf of Tuscnlante, 
6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146. The phone number is (702) ll04·8885 or toll free at 
(888) 627~5544. 

If you have any questions, you sJiould cont.tict a lawyer or the Association which maintains the dght of 
assessment 011 your property, 
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NAS#N71S83 

Notwithstandillg the fact that your property is in foreclosure, you may offer your property for sale, provided 
the sale is concluded prior to the conclusion of the foreclusme. 

Rli".:MEMBER, YOU MAY I.-OSE Ll:CGAL RIGHTS IF YOU DO NO'f 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent under the previously mentioned Notice of Delinqmmt Assessment Lien, with the 
owner(s) as reflected on said lien being Rita Wiegand, Ly11n Burke, dated July 25, 2012, and recorded on July 31., 
2012 as instrnme11t number 0002531Book2-0120731 in the official records of Clark County, Nevada, executed by 
Tuscalante, l1ereby declares that a b1·each of the obligation for which the Covemmts Conditions and Restrictions, 
recorded on No'l!l1iim ber22, 2006, as imitrmnent nmnbet· 0000748 EK 20061122, as soourity has oooumid ln 
that the payments have not been made 0£home-0wner's assessments due from 1/l/2012 and all subsequent 
bomeowner's assessments, monthly or othenvise, less credits and omets, plus fate charges, interest, trustee's fees 
aud costs, attorney's foes and costs and Association fees and costs. 

That by reason thereof, the Assooiation has deposited with said agent such document.~ as the Covenants 
Conditions and Restrictions and d<muments evidencing the obHgations secured thereby, and declares all suins 
sooured thereby due and payable and elects to cause the property to be sold to satisfy tile obJigations. 

Nevada Association Services, Inc. is a de lit oollootor. Nevada Association Servicc,s, Inc. is attempting to 
collect a debt. Any i:nfom1ation obtained will be used for that purpose. 

Nevada Assooiations Services, Inc., whose addniss is 622:4 W. Desert Inn Road, Suite A, Las Vegas, NV 
89146 is authorized by ihe association t(l enforce the lieu by sale. 
Legal_Description: MOUNTAINS EDOE POD 211Pl,ATBOOK131PAGE17 LOT 226 in the County of 
Clark 

Dated: January 2&, 20B 

lJy: Autumn B'em:l,ofNevada As:mdation Inc. 
on behalf of' T11sm1fontt1 

When Recorded Mail To: 
Nevada Association Services, Ille. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(702) 804-8&85 
(888) el27·5544 
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NAS 
6224 W Desert Inn Rd 
Las , NV 89146 

REPUBLIC SERVICES 
ACCT. if 24-.30588-0 
P.O. BOX 98508 

9171 9000 0718 5000 8294 10 

N/1583 

LAS VEGAS, NV 89193-8508 

nNevada Association services, Inc. is a debt collector. Nevada Association 
Services, Inc. attemptln9 to coll~::;ct a dobt. Any information obt<-;linE:d 
will be used for that purpose.N 
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APN# 176~27-312·159 
NAS #N71583 
North American Title# 38121 

DOCUMENT REC:Ol{IJED 0111 1/30/2013 

DOCUMENT# 0000690 Book 20130130 

Property Address: '1461 Glimmering Sun Ave Clark COU l\l'l'Y 

21612013 

NOTICF.: DEFAUI,T ELECTION TO SELL UNDER 
UOMEOWNERS ASSOCIATION LIEN 

IMPORTANT NOTICE 

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPECIFIED IN 
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF AMOUNT 
IS IN DISPUTE! 

If YOURPROPERIT IS IN FORECLOSURE BECAUSE YOU ARE BEHIND .IN YOUR PAYMENTS IT 
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your acoonnt in 
good stlmdi:ug by paying all your past due payments plus pe1mitted costs and expenses within the time permitted 
by law for reinstatement of your account. No sale date may be set until ninety (90) days from the date 1his notice 
of default was mailed to you. TI1e date this document was mailed to you appears on this notice. 

This amount is $2, 732.63 as of January 28, 2013 and will increase until your account becomes c1111·ent 
While your property is in foreclosure, you still must pay other obligations (such rui insurance and taxes) 

required by your note and deed oftmst or mortgage, or as required under your Covenants Conditions 1tnd 
Rest1fotions. lfyou f.'ii1 to make thture payments on the loan, pay taxes on tl1e properly, provide insu!"'Af'l.Ce 011 the 
property or pay o1her obligations as required by your note ruid deed of trust or mortgage, or as required 1m.der yout' 
Covenants Conditions and Restrictions, Tuscafante (the Associntfou) may insist that you do so in onfoi· to reinstate 
your account in good standing. In addition, the Association may require as a condition to reinstatement that you 
provide refa\!Jfo. written evidence that you paid au senior liens, property taxes and hazard insurance premiums, 

Upon your request, thfo office will mail you a w1itten itemization of the entire amour1t you must pay, You 
may not have 1o pay the entire unpaid portion of your account, even though full payment was demanded, but you 
must pay all wnomlts in default at the time payment is tnude. However, you and your Association may mutually 
agree in writing prior to the foreclosure sale to, among other things, 1) provide additional time in which to cure 
the default by transfer of the property or otherwise; 2) es~ablish a schedule of payments ln order to cure your 
default; or both (l) and (2). 

1'1ollowing the explrati(m oftlie time pe.riod referred to in the first paragraph ofthis notice, W11ess the 
obligation bdng foreclosed upon OJ a separate written agreement between you and your Association pcnnits a 
longer period, you have only the fog al right to stop the safo of your propel'ty by paying the entire amount 
dema11ded by your Associatio1l. 

To :find out about the ammmt you must pay, or ammge for payment to stop the foreclosure, or if your 
property is in foreclosure fol' any other reason, contact Nevada Association Services, Inc. on behalf of Tusoalru1te, 
6224 W. Desert l.nn Road, Suite A, Las Vegas, NV 89146. The phone number is (702) 804~8885 or toll free at 
(388) 627-5544. 

lfyou have any questions, you should contact a lawyer or the Association which maintains the right of 
assessment 011 your proin:)l'ty, 

K&P00175 4/21/2016 11:33:06 AMWFZ0476



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 48 of 107

NAS#N71583 

Notwithstanding the fact that your propetty is in foreclosure, you may offer your property for :mle, provided 
t11e sale is concluded prior to the c-011cl11sion of the foreclosure, 

REMEMBER, YOU MAY J.,OSE LEGAL RIGHTS IF YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIA'fION 
SERVICES, INC. 
is the duly appointed agent uni:for the previously mentioned Notice of Delinquent Assessment Lien, with the 
owner(s) as xel:lectcd on said lien being Rita Wiegruid, Lynn Burke, dated July 25, 2<112, and recorded on July 31, 
20.12 as instnunent number 0002531 Book 2012-0731 in the official records of Clark County, Nevada, executed by 
Tuscalante, 11ereby de<:lares that a breach of the obligation for which the Covenants Conditions and Restrictions, 
recorded on N ovem be:r22., 2006, as instrument m1mher 0000748 BK 20061122, as security hmi occurred in 
that the payments have not bee11111ade ofhomeow1mr's assessments due fro.m 111/2012 and all subsequent 
homeovmer's assessments, monthly or othen•ise, Less credits aml offSets, plus late chwges, interest, trustee's fees 
and cosls, attorney's foes and costs and Association fees 1md costs. 

That by reason thereof, the Association has deposited wlth sai<l agent such documents as the Covenants 
Conditions and Restrictions and documents evidencing the obligations secured tltereby, and declares all sums 
seom·ed thereby due 1md payable and elects fo cause the Jlroperty to be soJd to satisfy the obligations. 

Nevada Association Services, Inc. is a debt eolfoctor. Nevada AsS{)dation Services, Inc, is attempting to 
collect a debt. Any in:fomuition obtained will be used for that purpose. 

Nevada Associations Servfoe.q, lnc., whose address is 6224 W, Desert Inn Road, Suite A, Las Vegas, NV 
89146 is autllorlzed by lhe association to enfot'Ce the Hen by sale. 
Legal_._Descriptkm: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOT 226 in the County of 
Clark 

Dated: January 28, 20B 

Autumn 
on behalfofTuscahmte 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(7(12) 804-8885 
(8!!8) 627~5544 

rnc. 
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W\S 
6224 W Desert Inn Rd 
Las Vegas, NV 89146 

REPUBLIC SERVICES 
ACCT. # 620-2430588 
P.O. BOX 98508 

9171 9000 0718 5000 8294 27 

N71583 

LAS VEGAS, NV 89193-8508 

"Nevada Association Services, Inc. is a debt collector. Nevada Association 
S€;1rvices, Inc. :Ls .:1ttempti.n9 to collect a debt. Any information obtainod 
will be used for that purpose." 
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APN # I76·27<H2·159 
NAS#N715ll3 

DOCUMENT IUzCORl'.lEO ON 1130/2013 

North American Title# 38121 DOCUMENT# 0000690 Book 20130130 

Property Address: 746'.l Glimmering Sun Ave Clark 

NO'l'ICE OF DEFAULT AND .ID~LECTION TO SELL 
HOMJi~OWNERS ASSOCIATION LIEN 

IMPORTANT 

COUNTY 

2/6/2013 

WARNING! IF YOU FAIL TO PAY THE AMOUNT SP~3CIFIED IN 
NOTICE, YOU COULD LOSE YOURHOMI:, EVEN IF AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PA Th1EN1"'S IT 
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your account in 
good stnnding by paying all your past due payments pins permitted costs and expenses witliin the time permitted 
by law for reinstatement of your account No sale date may be set until ninety (90) days from the date tl1is notice 
of default w1.1s mailed ro you. The date this document was nrniled to you appears on this notice. 

Th ls amount is $2, 732.63 as of January 28, 2013 and will increase until your ~wcount becomes current 
WhHe your property is in foreclosure, you stiU must pay other obligations (such as insur!Ulce and taxes) 

required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and 
Restrictions. ff you fail ro make future payments on the loan, pay taxes on the property, provide insurance on the 
prope1'ty or pay other obligations as required by your note and deed of trust 01' mortgage, or as required under your 
Covenants Condi1ions imd Restrictions, T11scalante (the Association) may i11si.st that you do so in order to rei11state 
your account in good stmuling. In addition, the Association may require as a condition to reinstatement that you 
p1·ovide reliable written evidence that you paid all senior liens, property taxes and h1t2:atd insurnnce premiums. 

Upon your request, this office will m nil you a written itemization of the entire amount you must pay. You 
may not have to Jlay the entire unpaid portion of your account, even though full payment was demanded, but you 
must pay aH amounts in default at the time payment is made. However, you and your Assooiatfon may muim11ly 
agree in writing prior to the foredosm:e srue to, among other things, 1) pmvitle additional time in which to cure 
the default by tr1.111sfe1' of the property or othetwise; 2) establish a schedule of payments h1 order to cure your 
default; or both (l) and (2). 

Following; the expiration oftl1e time period referred to in the first paragraph ofthts notice, 1mlcss the 
obligation being foreclosed upon or a separate written agreement between you and your Association permits a 
longer period, you have ouJy tlie legal right to stop the sale of your properly by paying the entire amount 
demanded by your Associatioll. 

To find out about the am01111tyou must pay, cl!' amuige for payment to stop the foreclosure, or if your 
property is in foreclosure for any othei· reason, contact: Nevada Association Services,. Inc. on behalf ofTuscafante, 
6224 W. Desert Inn Road, Suite A, Las NV 89146. The phone number is (702) 804-8885 (JI' toll free nt 
(888) 627~5544. 

If you have MY questions, you should contact a lawyer or the Association whicli maintains the right of 
11ssessment 011 your property. 
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NAS #N71583 

Notwithstanding the fact that your property is ill foreclosure, )'l1U may offer your property for sale, provided 
the sale is concluded ptior to the conclusion oftlie foreclosure. 

REMEMBER, YOU MAY LOSE I .. l!~GAL lUGH'l'S IF YOU DO NOT 
PROMPT ACTION. 

NOTICE IS HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, INC. 
is tile duly appointed agent umfo:r the previously mentioned Notice ofDelhlqmmt Assessment Lien, with. the 
owner(s) as refJeoted on said litm being Ritt; Wieg1md, Lynn Burke, dated July 25, 2012, and re<:orded on July 31, 
2012 as instniment mm:iber 0002531Book20120731 in the official records of Clark County, Nevada, executed by 
Ti.w,calante, hereby declares that a breach oftbe obligation for which tbe Covenants Co11dilions and Restrictions, 
recorded on Novem ber22, 2006, as i11strument number 0000748 BK 20061122, as securt!y l1as occurred in 
that the payments have not been made of homeowm.w's assessments due from l/1/2012 and all subsequent 
homeowner's assessments, monthly or otherwise, less credits aml offsets, phis late charges, interest, trustee's foes 
and costs, attomey's fees and costs and Association foes and costs. 

'Hrn.t by reason theroof, the Association has deposited with said agent such documents as the Covenants 
Conditions at1d Restrictions and docurnents evidencing the obligations secured thereby, and declares aU sums 
secured thereby due and payable and elects to cause the property to be sold to satisfy the obligations. 

Nevada Association Services, Inc. fa a debt co!Iector. Nevada Association Servi~s. Inc. is attempting to 
collect a debt. Any informatiot1 obtained wm be used for that purpose. 

Nevada Assodatfons Servictis, Inc., whose address is 6224 W. Desei1: Inn Road, Suite A, Las Vegas, NV 
89146 is authorized by the ru;sociatfon to enforce the lien by sale. 
Legal._Dcscription: MOUNTAINS EDGEPOD211 PLAT BOOK 131PAGE17 LOT226 in the County of 
Clark 

Dated: January 28, 2013 

lmtomn Association 
on behalf ofTuscalante 

Whcm Recorded Ma.if To: 
Nevada Association Services, Inc. 
6224 w. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(702) 804~8885 
(!ll!ll) 627~5544 
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NAS 
6224 W Desert Inn Rd 
Iias Vegas, NV 89146 

RI'fA WIEGAND 
C/O LYNN BURKE 
HC 33 BOX 2725 

9171 9000 0718 5000 8294 34 

N71583 

LAS V}:GAS 1 NV 89161-9206 

"Nevada Association Services, Inc. is a debt collector. Nevada Association 
Services, Inc. ls attempting to collE~ct a debt. Any information obtained 
will be used for that purpose." 
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Al'N # 176-27~312~ 159 
NAS#N7I5S3 
North American Title# 38121 
Property Address: 7461 Glimmering Sun Ave 

OOOUMl'!NT RECORDED ON 1/30/2013 

DOCUMENT# 0000690 Book 20130130 
............................... 

Clark COUNTY 

216/2013 

NOTICE OF Uli~F'AULT AND ELECTION SELI, UNDER 
HOMEOWNERS ASSOCIATION LIEN 

NOTICE 

WARNING! IF YOU FAIL TO THE AMOUNT SPECIFIED IN THIS 
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPERTY IS lN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your account in 
good standing by paying all your past due payments plus permitted costs and exp<::nses within the tlme permitted 
by Jaw for reinstatement of your account No sale date may be set until ninety (90) days from the date this no1ice 
of default wa'! mailed to you, The date this document was mailed to you appears on this notice. 

TI1is amount is $2,732.63 as ofJruma:ry 28, 2013 and will increase until your account becomes current 
\Vlille your property is hi foreclosure, you still must pay other obligations (such as insurance am:t taxes) 

required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and 
Restlictfons. Jfyou fail to make future payments on the loan, pay taxes on the property, provide im:urance on the 
pwperty or pay other obligations as required by your note and deed of trust or mortgage, or as required 11.nder your 
Covenants Conditions and Restrictions, Tuscalante (tile Association) may insist that you do so in order to reinstate 
your account in good stimding. In addition, the Association may require as a condition to reinstatement that you 
provide reliable written evidenc.e that you paid all senior liens, property taxes and hazard insurance pnm1Jums. 

Upon your request, this office vvm mail you a written itemization ofthe entire amount you must pay. You 
may not have to pay ihe entire unpaid portion of your acoount, even though full payment was demanded, but you 
must pay all runounts in default at th.e time payment is 1xtade, However, you and your Association may mutually 
agree in \vriti.ng prior to the foreclosure sate to, among other things, 1) provide additional time in which to cure 
the defuult by transfer ofth.e property or otherwise; 2) establish a schedule of paym.e11ts in order to cure your 
default; or both (1) and (2). 

Jlollowing 1he expiration of the time period referred to in the first paragraph of this notice, unless the 
obligation belng foreclosed upon or a separate w1'itten agreement between you and your Association permits a 
longei· period, you have only the legal right to stop the sale of your property by paying the entire am.ount 
demanded by your Association. 

To find ou:t about the amou11t you must pay, or arrange for payment to stop the foreclosure, or if your 
pl'operty is in foreclosure for any other reri.s-011, c1.mtact: Nevada Association Services, Inc. on behalfofTusoalruite, 
6224 W. Desert hmRoad, Suite A, Las NV 89146. The phone number is (702) 804-8885 or toll free at 
(!1118) 627-5544. 

I fyou 11ave any questions, you sJ1ould contact a lav:yer or the Association which maintains the right of 
assessment on your property, 
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NAS #N715ll3 

Notwithstanding the fact that your property is i.ti foreclosure, you may offer your property for sale, provided 
the sale is concluded prior to the conclusion oftlle foreclosure, 

REMEMHER, YOU MAY LOSJi~ RlGHTS D"' DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien, with the 
ownet(s) as reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded on July 3 l, 
2012 as instmment number 0002531Book20120731 in the official records of Clatk County, Nevada, executed by 
Tuscahmte, hereby declares that a lm~ach ofthe obligation for which the Covenants Conditions and Restrictions, 
recorded on NO'Wlm be:t.·22 ,2006, as inst.nuuent number 0000748 BK 20061122, as security has occurred in 
that the payments Jiave not been made ofhomeowtv.:r's assessments due from 1/J!2012 and all subsequent 
homeowner's assessmJmts, monthly or otherwise, less credits and offset~, plus late charges, interest, trustee's fees 
and costs, attorney's fees and costs and Association f-ees and costs, 

That by reason thereof, the Association has deposited witl1 said agent such documents as the Covenants 
Conditi.ons and Restrictio11s and documents evidencing the obligations secured thereby, and declares ell sums 
secured thereby due and payable and elects to cause the property to be sold to satisfy the obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to 
oonect n debt. Any information obt.ained wiH be used for that purpose. 

Nevada Associations Services, Inc., whose address ls 6224 W, Desert Inn Road, Suire A, Las Vegas, NV 
89146 is authorized by the association to enforce the lien by sale. 
Legal_Descdption: MOUNTAlNS EDGE POD 211 PLAT BOOK 131PAGE17 LOT226 in the County of 
Clark 

Dated: Januruy 28, 2013 

Aub.im n l!'et:ie:1,.ofNevnda Association Inc. 
on behalfofTusca.lante 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(702) 1!04-8885 
(888) 627-5544 
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NAS 
il224 W Desort Inn Rd 
Las , NV 89146 

9171 9000 0718 5000 8294 41 

N71583 
MOUNTAINI"A:f:A-S EDGE MASTER ASSOCIATION 
C/O SILVER STATE TRUS'l'EE SERVICES, LLC 
'1'.S. :ff 104207 
1424 S. JONES BLVD. 
LAS VEGAS, NV 89146 

"Nevada Association Services, Inc, is a debt collector. Nevada Association 
s, Inc, is attempting to collect '" debt. Any inf:o.rrnation obtained 

will be used for that purpcrne." 
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APN# 176·27-312-159 
NAS#N71583 
North American Title# 38121 

DOCUMl'!NT RECORDEl'.l ON 1/30/2013 

OOCUMEl'<IT # 0000690 Book 20130130 
.................................. 

Property Address: 7461 Glimmering Sun Ave Clar!< COUNTY 

21612013 

NOTICE AND ELP~CTION SELL 
HOMEOWNERS ASSOCIATION LIEN 

IM.PORT ANT NOTICE 

WARNING! IF YOU PAY THE AMOUNT SPECIFIED IN THIS 
NOTICE, YOU COULD ....., ......... ""' YOUR IIOMEj EVEN IF THE AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPERTY rs IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYJ.\1ENTS IT 
MAY BE SOLD WITHOUT ANY COURT ACTlON and yott may have the legal right to bring your account in 
good standing by paying all your past elm: payments plus permitted costs and expenses within the t1me permitted 
by law for reinstatement of your acc.ount. No sale date may be set until ninety (90) days from tlrn date this notice 
of default was mailed to you, The date this document was mailed tu you appears 011 this notice. 

Titls mnount is $2, 732.63 as of January 28, 2013 and will increase until your account becomes current 
Wlllle your property is i11 forecki:mre, you still must pay other obligations (such as insurance and ta.xes) 

required by your note and deed of trust or mortgage, or as required under your Covenants Conditions and 
Restrictions. lfyou fail to make future payments on the 10001, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust or mm·tgage, or as required under ym1r 
Covenru:its Conditions and Restrictions, Tuscalante (the Association) may insist that you do so in order to reinstate 
your account in good standing. In addition, the Association may require as a condition to reinstatement that you 
provide reliable written evidence that yon paid ail senior liens, Jlroperty tro:e.s and hazard insurance premiums, 

Upon your request, this office will mail you a written itemization of the entire amount you must pay. You 
may not have to pay the entire unpaid portion ofym1r account, ever1 though full payment was demrui.detl, but you 
must JJay all amom1ts in default at fue time payment is made. However, ycm and your Association may mutually 
agree in writing prior to the foreclosure sale to, mnong other things, 1} provide additional time in which to cure 
the default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your 
default; or both (1) and (2). 

Following the expiration of the time period referred to in the first paragraph o:fthls notice, unless the 
obligation being foreclosed upon or a septUilite wrlttei1 agreement bern'een you rui.d your Association permits a 
longer period, you have 011ly the legal riglit to stop thlo sale of your property by paying the entire am.ount 
demanded by your Association. 

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your 
property is in foreclosure for any other reason, contact: Nevada Association Services, foe. on bel:rnlf of Tuscailmte, 
6224 W. Desernnu Road, Suite A, Las Vegas, NV 89146. The phone tmmber is (702) 804·8885 or toU free at 
(888) 627~5544. 

If you have any questions, you should contact a lawyer or the Association which maintains the right of 
assessment on your properly, 
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Not>vitttstanding the fact that your property is in foreclosure, you may offer your property for sale, pr<Yvided 
the sale is conduded prior to the conclusion oftbe foreclosure. 

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN TlIAT NEVADA ASSOCJA1'ION 
SERVICES, INC. 
is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien, with the 
owner(s) as reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded 011.July 31, 
2012 as instrument number 0002531 Book 20120731 in the official records of Clark County, Nevada, executed by 
lus-0alante, hereby declares that a breach of the obligation for which tile Covenants Conditions and Restrictions, 
recorded onNovember22,2006, as itlstnunent number 00007413 EK2006ll22, as security has occurred in 
that the payments have not been made ofh-Omeo\vner's assessments due from 111/2012 and al1 subsequent 
homeowner's assessments, monthly or otl1envise, less credits and offsets, plus fate charges, intenist, trustee's foes 
and costs, attomey's fees and costs and Association fees and costs, 

That by rea.~on tlieroof, the Association has deposited with s!Ud agent suc11 do<::mmmts as the Cov1:mants 
Conditions and Restrictions nnd docunumts evidencing the obligations secured thereby, and dec!al'es all sums 
secured thereby due and payable and elects to cause the p.roperty to be sold to satisfy the obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Associatkm Services, Inc. is attempting to 
oo 1lect a debt Auy information obtained wm be used for that pul'pose. 

Nevada Associations Services, Im::., whose address is 622'-1 W. Desett Inn Road, Sulre A, Las Vegas, NV 
89146 is authodz:ed by the association to enforce the lien by sale, 
Legal_Descriptio11: MOUNTAINS EDOE POD 211 PLAT BOOK 131 PAGE 17 LOT 226 in the Coullty of 
Clark 

Dated: fa.mml'y 28, 2013 

1\u\vmn 
on behalf ofTuscalante 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(702) 804-8885 
(888) 627-5544 
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WAS 
6224 w Doi;ort Inn Rd 
Las , NV 89146 

9171 9000 0718 5000 8294 58 

N71583 
'l'HE REGENTS OF 'l'HE UNIVERSITY 
OF CALIF'ORNIA 
CASE # A-09-602715-C 
C/O PHILIP 'I'. VARRICCHIO, ESQ. 
LAS VEGAS, NV 89104 

"Nevada Association Services, Inc. is a debt collector. Nevada Association 
Siarv1ces, Inc. is attempting to col.le.et a . Any information obtained 
will be used for that purpose." 
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APN # 176·27·3l2·159 
NAS #N71583 
North American Title# 38121 

OOCUMENT ReeOR:OEO ON 1/3012013 

MCUll/ll!!Ni# 0000690 Bcok.20130130 

Property Address; 7461 Glimmering Sun Ave Clark COUNTY 

NO'l1CJ1: DEll'AULT ELECTION SJn,L UNDER 
HOMEOWNERS ASSOCIATION I,JEN 

IMPORTANT NOTIC:I!~ 

WARNING! IF YOU FAIL TO PAY THE AMOUNT SI>ECIFIED IN 
NOTICE, YOU LOSE YOUR HOME, EVEN IF AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
IvIAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal righ1 to bl'i.ng your account in 
good standing by payiug all your past due payments plus permitted oosts and expenses within the time permitted 
by law for reinstatement of your account. No sale date may be set until ninety (90) days from the date this notice 
of default was mailed to you. T'he date this document was mailed to you iippears on this notice. 

This amount is $2,732.63 as ofJanuary 28, 2013 and vdll increase i.mti! your account becomes current 
WhHe your property is in foreclosure, you still mnst pay other obligations (such l'IS insurance and W.xes.) 

required by your n-0te and deed of trust or mortgage, or as required under your Covenants Conditions and 
Restrictions. lfyou fail to make future paynrnnts cm the loan, pay taxes on the property, provide insurance on the 
property or pay other obligntions as required hy your note and deed of trust or mortgage, or as required under your 
Covenants Conditions aud Restrictions, Tuscalante (the Association) may insist that you do so in order to reinstate 
your account in good standing. In addition, the Associatlon may re.quire as a condition to reinstatement that you 
provide reliable written evidence that you paid all se.nfor liens, property truces and hwrd insurance premiums. 

Upon your request, this office will mail you a written itemization of the entire amount you must pay. You 
1m~y not have to pay the entire unpaid portion of your account, even though foll payment was demanded, but you 
must pay aH a.mounts in defimlt at the time paym.ent is made. However, you a1Jd your Association may mt1tually 
agree in ·writing prior to the foreclosure sale to, among other thfogs, l) provide additional time in which to cure 
the default by tnmsfor of the property or otherwise; 2) eat.ablish a sched11le of payments in order to cute your 
default; or both {l) and (2). 

Following the expiration oftlw time period referred to i11 the first paragraph ofthis notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your Association permits a 
longer period, you have only the right to stop the sale of your property by paying the entire amount 
denrnnded by your Association. 

To find out about the amount you must pay, or arrange for payment to slop the foreclosure, or if your 
property is in foreclosure for ruiy other reason, (:()ntact: Nevada Association Services, fac. on behalf of Tuscalante, 
6224 W. Desert Itm Road, Suite A, La1 Vegas, NV 89146. The phone number is (702) 804-11885 or toll free at 
(888) 627-5544. 

If you have any questions, you should contact a lawyer or the Association which maintains the right of 
assessment 011 your property, 
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NAS #N11583 

Notwithstanding the fuot that your property is in foreclosure, you may offer your property for sale, provided 
the sale is 0011cluded prior ta t11e oondmlion of the foreclosure. 

REMEMBER, YOU MAY LOSE LEGAL RlGHTS IF YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent ut1der tl:te previously mentioned Notice ofDelinqmmt Assessment Lien, with the 
owner(s) as reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded on July 31, 
2012 11s instt11ment 1mmber 000253] Bo-0k 2012073 l in tlie official records of Cfark Co1mfy, Nevada, executed by 
Tuscalante, hereby declares that a breach ofthl;l obligation for which the Covenants Conditions and Restrictions, 
recorded cm Novem ba~22, 2006, as instrument num.ber 0000748 EK .20061.122, as st;;c\lrity has occUl'l'ed in 
that the payments have not been made ofhomeowner's assessments due from 11112012 and all subsequent 
homeowner's assessmeuts, monthly or otherwise, less credits 1md off~ets, plw late charges, interest, trustee's fees 
and costs, attorney's fees and costs tmd Association fees and costs. 

That by reason thereof, the Association hus deposited with said agent such docmnents as the Covenants 
Conditions and Restrictions and docmments evidencing the obligations secured thereby, and declares all sums 
secured thereby due ruul payable and elects to cause the property to be sold to sntisfy the obligations. 

Nevada Association Services, Inc. is a debt coUe.ctor. Nevada Association Services, Inc. is uttemptitig to 
collect a debt. Any infom1atio11 obtained wm be used for that puqlose. 

Nevada Associations Services, Inc., whose address is 6224 W. Desert In11 Road, Suite A, Las Vegas, NV 
89146 is authorized by tlrn association to enforce the lien by sale. 
Legal_ Description: MOUNTAINS EDGE POD 211 PtAT BOOK 131PAGE17 LOT 226 in the County of 
Clark 

Dated: January 28, 2013 

Fmtum n of Nevada Association Inc. 
on behalf of Tuscalante 

When Recorded Mall To: 
Nevada Association Services, l.JJc. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 39146 
(702) 804-8$85 
(888) 627-5544 
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NAS 
6224 W Dv~s1'n·t Inn Rd 
I,as Veqas, NV 89146 

U.S, BANK, NA, N.D. 

9171 9000 0718 5000 8294 65 

N71583 

C/O JOHN P. WANDERER, ESQ. 
CASE # A-11-632452-C 
1830 EAST SAHARA AVE., #102 
I.AS VEGAS, NV 89104 

nNevada Association Services, Inc. is a debt collector. Nevada Association 
Services, Inc. is attempting to co1lect a debt, Any information obta.1.ncd 
wi11 be used for that purpose. 11 
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APN# 176~27~312~159 
NAS#N7l583 
North Ameri<mn Title# 38121 

OOCUMElllT RECORD!?:O ON 1/3012013 

OOCUMENT# 0000690 Book 20130130 

Property Address: 7461 Glimmering Sun Ave Clark COUNTY 

21812013 

NOTICE DEFAULT JJ~LECTION TO UNDJi~R 
HOID~OWNID~RS ASSOCIATION 

IMPORT ANT NOTICE 

WARNING! IF YOU l?AIL TO PAY THE AMOUNT SPECIFIED IN 
NOTICE, YOU COULD LOSE HOME, EVEN IF THE AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPERTY JS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
MAY BE SOLD WITHOUT ANY COURT ACTION and you may have the legal right to bring your account in 
good standing by paying all your past due payments plus permitted costs and expenses within the time permitted 
by law for reinstatement of your account. No sale date ntay be set until ninety (90) days from the date this notice 
of default was mailed to you. The date this document was malled to you appears 011 tlifo notice, 

This amount is $2i 732.63 as of January 28, 2013 and will increase until your account becomes current. 
Whifo yom property fa in foreclosure, you still must pay other ob!igatioru (such as insurance and taxes) 

required by your note and deed of trust or mortgage, or as requited under your Covenants Conditions and 
Restrictions, If you fail to make future payments 011 the loan, pay taxes on t11e property, i1rovide insurance on the 
property or pay other obligations as required by yom note and deed of trust or mortgage, or as required under your 
Covenantq Conditions and Restrictions, 'fusca!ante (the Association) may insist that you do so in order to reinstate 
your account in good standing. In addition, the Association may require as a condition to reinstatement that you 
provide reliable wdtten evidence that you paid all senior liens, property taxes and haz!'lrd insurm1ce premiums. 

Upon your request, this office will mail you a written itemization of tne entire amount you must pay. You 
may not have to pay the entire unpaid pol'tion of your account, even tho11gh full payment was demanded, but you 
:must pay all amounts in default at the time payment is made. However, you and your Association may mutually 
agree in writing prior to the foreclosure sale to, among other things, 1) provide additional time Jn whfoh to ci.m: 
the default by transfer of the property or otherwise; 2) establish a schedule ofpu.yments in order to cure your 
default; or both (1) and (2), 

Fo!lowing the expiration oftlle time period referred to in the first paragraph of this notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your Association permits a 
longer period, you have only the legal right to stop the sale of your property by paying the entire amount 
demanded by your Asimciation. 

To find out about the amount you must pay, or unange for paymentto stop the foreclosure, or if your 
property is in foreclosure for any other mason, contact: Nevada Association Services, Inc .. on bohalf ofTusrn.i.lante, 
6224 W, Desert Inn Road, Suite A, Las Vega.:;, NV 89146, The ph-0110 number is (702) 804-8885 or toll free at 
(888} 627-5544. 

lfyou have any questions, you should contact a lawyer or the Association which maint<1in.s the right of 
assessment 011 your property. 
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NAS #N7l583 

Nonvithstanding the fact that your property is in forec!osure, you may offer your property for sale, provided 
the sale jg concluded prior to the conclusion ofilie fo1-eclosure, 

REMEMBF:R, YOU l,OSI!". LEGAL RIGHTS YOU DO NOT 
TAKE PROMPT 
NOTIC}~ HEREBY GIVEN THAT NEVADA ASSOCIATION 
SERVICESt INC. 
is the duly appointed agent untler the previously mentioned Notic.e of Delinquent Assessment Lien, with the 
owner(s) 1.1.S reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded on July 31, 
2012 as instrunient number 0002531 Book 2012073 l in the official records of Clark County, Nevada, executed by 
Tuscalante, hereby declares that a breach of the obligation for which the Covenants Conditions and Restrictions, 
recorded on N ovem ber22, 2006, as instrument number 0000748 EK 20061122, as security has occuned in 
that the payments llave not been made ofhomeov.'I'ler's assessments due from 1/l/2012 and all subsequent 
homeowner's assessments, monthly or otherwise, less credits ami offsets, plus late charges, interest, trustee's fees 
and costs, attorney's fees and oosts and Association fees and costs. 

That by 1·eason tlmreof, the Association has deposited with said agent such documents as the Covenants 
Com:l.itions and Restrictions and documents evidencing the obligations secured thereby, and declares all sums 
secured thereby due and payable and elect~ to cause the p1·ope1ty tc1 be sold to satisfy tile obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to 
coili:;:ct a debt. Any infomrn.tio11 obtained wm be used for that purpose, 

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn R<iad, Suite A, Las Vegas, NV 
89146 is authorized by the association t-0 enforce the lien by sale. 
Legal_Des<lrlption: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOT 226 ln the County of 
Clark 

Daied: January 28, 2013 

By: Au~um n Fes;il of Nevada Association Services, Inc. 
on behalf of 1\Jscalante 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV !!9146 
(702) 804-8885 
(888) 627-5544 
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NAB 
6224 W Desert Inn Rd 
LaB Vegas 1 NV 89146 

Tuscalant.e 
c/o Ke11y Rosenfield 

917l 9000 0718 5000 8294 72 

N71583 

La.s Veg.as Valley Community Management 
10501 w. Gowan Rd. Suite 160 
Las Vegas, NV 89129 

''Nevada Association Services, Inc. is a debt collector. Nevada Association 
Services, Inc. is attempting to collect a debt. Any information obtained 
will be US(~d for that purpose." 
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APN # 176w27~312-159 
NAS#N71583 

tlOCllMEm RECORCIE.O ON 113012013 

North Arnericim Title# 38121 DOOIJMENT # 0000890 Book 20130130 

Property Address: 7461 Glimmering Shin Ave Clark COUN'l"V 

DATE MAU •• ED 

NOTICE OF DEFAULT AND ELECTION TO 
HOMEOWNl!;ItS ASSOCIATION 

IMPORTANT NOTICE 

2/fS/2013 

UNDER 

WARNING! IF FAIL TO PAY AMOUNT SPECIFIED IN 
NOTICE, YOU COULD LOSE YOUR HOME, EVEN THE AMOUNT 
IS IN DISPUTm 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
MAY BE SOLD WI'ITIOUT ANY COURT ACTION and you may have the legal right to bring your account in 
good standing by paying all your past due payments plus pi:m:nitted costs and expenses within the time permitted 
by law for reit1statement of your account. No srile date may be set untll ninet)' (90) days from the date this n<itice 
of default was mailed to you. The date this docmmmt was mailed to you appears on this notice. 

This amoi.mt is $2, 732.63 as of January 211, 2013 and will increase until your account be.oomes current 
While your property is In foreclosure, you still must pay other ob1igations (such as insurance and taxes) 

required by your note and dee-0 of trust or mortgage, or as required under your Covenants Conditfons and 
Restrictions. If you fuil 10 make future payments on the lom:i, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust or mortgage, ox ru; required under your 
Covenants Condition$ and Restrictions, Tuscalru1te (the Association) may insist that you do so in order to reinstate 
your account in good standing. In addition, the Association may require as a condition to reinstatement that you 
provide reliable written evidence that you pai.d all senior liens, property ta.'l.es and hazard insumm:ie premiums. 

Upon your request, this office will mail you a written itemization of tb.e entire amount you must pay. You 
may not have to pay the entire unpaid portion of your accotmt, even though full payment was demanded, but you 
must pay all amolll1ts in default at the time payment is made, However, you and your Association may mutually 
agree in writing prior to the foreclosure sale to, among other things, 1) provide additional time in which to cure 
the default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your 
default; or both (I) and (2). 

Following the expiration of the tilne reforred to in the first parngraplJ of this notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your Association 1;ermlts a 
longer period, you have only the legal right to stop the sale of your property by paying the entire amount 
demanded by your Association. 

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your 
property is itt foreclosure for MY other reruJon., oontact: Nevada Association Servkes, Inc. on behalf ofTuscahmte, 
6224 W. Desert Inn Road, Suite A, Las NV 39146. The phone number is (702) 804·8885 or t-0ll free at 
(888) 627-5544. 

If you have any questions, you sho!!ld contact a !invyer or the Association which maintains the right of 
assessment on your property. 
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Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided 
the sale is cunciuded prior lo the cnnclusion ofthe foreclosure. 

REMEMBER, MAY LOSE LEGAL RIGHTS YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEVADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent umfor the previously mentioned Notice of Delinquent Assessment Lien, with the. 
owner(s) as reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, nnd recorded 011 July 31, 
2012 ru; instrument number 0002531Book20120731 in the official records of Clark County, Nevada, executed by 
Tuscahmte, hereby declares that a breach of the obligation for which the Covenants Conditions and Restrictions, 
recorded mi Novan b~·22, 2006, as instmment munber 000074$ EK 20061122, as security has occurred in 
that the paym.entB have not been made ofhomoowner's assessments due frot11 1/1/:2012 and all subsequent 
homeowner's assessments, monthly or otherwise, less credits and offsets, plus late charges, interest, trustee's foes 
and costs, attomey's fees and costs and Assodatioll fees Md costs. 

11tat by reason thereof, the Ass-0ciation has deposited with said agent such documents as the Covenants 
Conditions and Restrictions and documents evidencing the obligations se,1ured thereby, and declares all sums 
secul'ed thereby due and payable and elects to cause the property to be sold to satisfy the obligations, 

Nevada Association Services, lnc. fa a debt collector. Nevada Association Services, Inc. fa attempting to 
collect a debt A11y infonnation obtained will be used for that purpose, 

Nevada Associations Services, Inc., whose address is 6224 W, Desert Inn Road, Suite A, Las Vegas, NV 
89146 is 1mtl10rized by the association to enforce the lien. by sale. 
Legal_,,Descdption: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOTZ26 in the Comity of 
Clatk 

Dt~ied: Jamw.ry 28, 2013 

Autmm:i ofN1wnda Association foe. 
on behalf of Tusoalruite 

When Recorded Mail To: 
Nevada Association Services, luo. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(702) 804~8885 
(88&) 627-5544 
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NAS 
6224 W Des<:rt Inn Rd 
Las , NV 89146 Hiii 

N71.58 3 
State of Nevada 
Ombudsman for Cornmon-Intm:est Communities 
2501 East Sahara Avenue, #102 .ties 
Las , Nevada 89104 

"Nevada Association Services, Inc. ie a debt collector. Nevada Association 
Serv.:Lces, Inc. is attempting to collect a debt. Any information obtained 
will be used for that purpose." 

K&POO'f95 4/21/2016 11:33:06 AMWFZ0496



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 68 of 107

APN # 176~27-312"159 
NAS #N71583 
North American Title# 38121 

OOCUMJ!!:Ni RECORDEO ON 1/3012013 

DOCUMEl\IT ~ 0000690 Book 20130130 

Property Address: 7461 Glimmering Sun Ave Clark COUNTY 

NOTICE· OF DEFAULT ELECTION TO SELL 
HOMEOWNERS ASSOCIATION LIEN 

IMPORTANT NOTICE 

WARNING! IF YOU FAIL TO PAY AMOUNT SPECIFIED IN THIS 
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF AMOUNT 

DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEBlND IN YOUR PAYMENTS IT 
1v1A Y BE SOLD \VITHOUT ANY COURT ACTION and you may have the legal right to bring your acc<mnt in 
g-0od standing by paying all your past due payments plus pennitted costs and expenses witttin the time permitted 
by law for reinstatement of your account. No sale da1e may be set until ninety (90) days from the date this notice 
of default was mailed to you. The date this document was mailed to you appears on this 11otfoe. 

This amount is $2, 732.63 as of January 28, 2013 and will increase until your ncc-0unt becomes current. 
Whi.le your property is in foreclosure, you stm must pay other obligations (such as immrance and taxes) 

r!.ltJuired by your note and deed of trust or mortgage, or as required under your Covenants Conditions and 
Rest1fotio11s. ff you fail to make future payments on the loan .• pay t!/lxes on the property, provide insurance on the 
property or pny other obligations as required by your note mld deed of trust or mortgage, or m; tequired under your 
Covenants Cmtditions and Restrictions, Tuscalrmte (the Association) may insist that you do so in order to rehistate 
your account in good standing. In addition, the Association may require as a condition to reinstatement that you 
provide reliable written evidence that you paid all senior liens, property taxes and hazard i11s1mmce premiums. 

Upon your request, this office will mail you a written itemization of the entire amount you must Jlay. You 
may not have to pay the entire unpaid portion of your accoi.mt, even though full payment was demanded, but you 
must pay all amounts in default at the time payment is made. However, you and your Assodation may mutually 
agree jn writing prior to the foreclosure sale to, aumng other things, 1) provide additional dnw, in which to cure 
the default by transfer of the property or otherwise; 2) estalllish a schedule of payments in order to cure your 
default; or both (1) n11d (2). 

Following the expiration of the time period reforred to in the first paragrnJ'h of this notice, unless the 
obligation being foreclosed up011 or a separate written agreeme11t between you end your Assooialfon permits a 
longer perfod, you have ouly 111e legal right to stop the sale of your property by paying thlil entfri;; am.ount 
demanded by your Association. 

To find out about the amount you must pay, or arrange for payment to stop the foreclosure, or if your 
property is in foreclosure for any other reason, contact: Nevada Association Services, Inc. on behalf ofTuscelante, 
6224 W. Desert Inn Road, Suite A, Las Vegas, Nil 89146. The phone number is (702) 804-8885 or toll free at 
($88) 627-5544, 

If you have any questions, you should contact a lawyer or the Assooiatlon which maintains the right of 
assessment on your properly. 
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Notwithstanding tile fact t.hat your property is iti foreclosure, you may offer your property for sale, provided 
the sale is concluded prfor to the conclusion of the foreclosure, 

REMEMBER, YOU MAY LOSE I""'EGAL RIGHTS IF YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent under the previously mentioned Notice ofDe!inqmmt Assessment Lien, with the 
owner{s) as reflected on said Hen being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded on July 31, 
2012 as instrumentmimber 000253 l Book 20120731 in the oflkia:I 1·ecords of Clark County, Nevada, executed by 
Tuscahmte, hereby declares that a breach of the obligation :for which the Covenant~ Conditions and Restrictions, 
recorded on N ovember22, 2006, as instrument number 0000748 BK20061122, as security has occumd in 
that the payments have not been made ofhomeowner's assessments due from J 11/2012 imd all subsequent 
homeowner's assessments, monthly or otherwise, less credits and offsets, plus late charges, interest, trustee's fees 
and costs, attorney's fees and costs and Association foes and costs. 

That by reason thereot: the Association has deposited with said agent such documents as the Covenants 
Conditions and Restrictions and documents evidencing the obligations secured thereby, and declares all sums 
secured t1rnreby due and payable and elects to cause the property to be sold to satisfy the obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to 
collect a debt. Any informati.on obtained will be used for that purpose. 

Nevada Associations Services, lnc., whose address is 6224 W, Desert Inn Road, Suite A, Las Vegas, NV 
89146 is authorized by the association to enforce the lien by sale. 
Legal_DeS{>ription: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOT226 in the County of 
Clark 

Dated: January 28, 2013 

---·-···· 
Autumn Association 

on behalf of 1'uscttku:ite 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Las Vegas, NV 89146 
(702) 804~8885 
(ll!lll) 627-5544 

Inc, 
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NAS 
6224 W Desert Inn Rd 
Las Vef,Jas, NV 89146 

9171 9000 0718 5000 8294 89 

N7l583 
RITA WIEGAND 
7461 GLIMMERING SUN AVE, 
LAS VEGAS, NV 89178 

nNc,vada AssociatJ.on SEirvices, Inc. is a debt co11.ecto:c. Nevada Associat::i.on 
ServJ.ces, Inc. is attempting to collect a debt. Any information obtained 
will be used for that purpose.tt 
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APN# 176·27·312~159 
NAS #N71583 
Nortli American Title # 38121 

1100Ulil!!\1NT RECORDED ON 1130/2013 

DOCUMENT# 0000690 Bock 20130130 

Property Address; 7461 Glimmering Su11 Ave Clark COUNTY 

216/2013 

NOTICE DEFAULT l!~I,ECTION SELL~·,·~--.~~ 
HOMI£0WNERS ASSOCIATION J.,IEN 

IMPORTANT NOTICIC 

WARNING! IF YOU FAIL TO PAY THE AMOUNT SPJ1:CIFIED IN THIS 
NOTICE, YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
MAY BE SOLD WI1HOUT ANY COURT ACTION 11nd you may have the legal right to bring your account i11 

good standing by paying all your past due payments plus permitted costs and expenses within the time pennitted 
by law for reinstatement ofyour account. No sale date may be set mitil ninety (90) days from the date this notice 
of default was mailed to you. The date this document was mailed to you appears on this notice. 

This amomit is $2, 732.63 as of fanuary 28, 2013 and will hicrease until your account becomes current. 
While your property is i.11 foreclosure, you still must pay other obligations (such as insurance and 1axes) 

required by your note 1.1nd deed of trust or mortgage, or as required under your Covenants Conditions and 
Restrictions. If you fail to make future payments on the loan, pay ta.'kes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust or mortgage, or as required under your 
Covenants Conditions and Restrictions, Tuscal1mte (the Association) may insist that you do so in order to reinstate 
your account in good standing. In nddifam, the Association may require as a condition to reinstatement that you 
provide reliable written evidence that you paid all senior lieM, property taxes and hazard insurance premiums. 

Upon your request, this office will mail you a writteti itemi:r..ation of the entire amount you must pay, You 
may not have to pay the entire unpaid µorti<m of your ac.count, even though full payment was demanded, but you 
must pay all an1ounts in default at the time payment is made. However, you and your Association may :mutually 
agree in 'writing prior to the foreclosure sale to, among other things, 1) provide additional time in which to cure 
the defau]t by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your 
default; or bot11 (l) imd (2}. 

Following the expiration of the time period referred to in the first paragraph ofthis notice, unless the 
obligation being foreclosed upon or a separa1e written agreement het\veen you and your Association pem1its n 
longer period, you l!ave only the legal right to stop the sale of your property by paying the entire amount 
denrn:t1ded by your AsSDciation. 

To find out llbout the amount you must pay, or a:rnmge for payment to stop the foreclosure, or if your 
property is ir1 foreclosure for any other reason, contact: Nev1u:laAssociation Services, foe. 011 behalfofTuscalante, 
6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146. The phone number is (702) 804-8885 or toll free at 
(888) 627-5544, 

If you have any questions, you should contact a lawyer or the Association which ma:intafos the right of 
assessment on your property. 
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Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided 
the sale is concluded prior to the oonclusion ofthe foreclosure. 

REMEMBE~ YOU LOSE LEGAL RIGHTS IF DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEH.EBY GIVEN THAT NEVADA ASSOCIATION 
SERVICES, INC. 
is the duly appoi11ted agent um:ler the previously mtmtioned Notice of Delinquent Assessment Lien, with the 
owner(s) as reflected on said liel:I being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded on July 31, 
2012 as instrument rmmber 000253 l Book 20120731 in the official records of Clark County, Nevada, executed by 
Tuscalante, hereby declares that a breach of the obligation for which the Covenants Conditions and Restrictions, 
recorded on Novan her 22, 2006, as instrument number 0000748 BK 20061122, as security has occurred in 
tbat die payment~ liave not been made of homeowner' s assessments due from 111/2-012 and aU subsequent 
hometrwner's assessments, monthly or othe.rwise, less credits and offsets, plus late charges, interest, tmstee' s fees 
and costs, attorney's fees and costs and Association foes and costs. 

That by reason thereof, the Association has det)Ositerl with said agent such documents as the Covenants 
Condi1ions and Restrictions and documents evidencing the obligations secured thereby, and declares all sums 
secured thereby due and payable end elects to cause the property to be sold to satisfy the obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to 
collect a debt Any infonnatlo11 obtained will be used for that purpose. 

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn Road., Suite A, Las Vegas, NV 
89146 is authorized by the association to enforce the lien by sale. 
Legal_Des-0ripti.on.: MOUNTAINS EDGE POD 211 PLAT BOOK 131 PAGE 17 LOT 226 in the County of 
Clark 

Dated: January 28, 20L3 

Jl.utumn Association 
on behalf ofTuscnlante 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Las Vegmi, NV 89146 
(702) 804-8885 
(888) 627-5544 

Inc. 
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NA$ 
6224 W Desert Inn Rd 
Las Vogas, NV 89146 

RITA WIEGAND 
HC 33 BOX 2725 

9171 9000 0718 5000 8294 96 

N71583 

LAS VEGAS, NV 89161-9206 

"Nevada Association Services, Inc, is a debt collector. Nevada Association 
Services, Inc. is attempting to collect a debt. Any information obtained 
will be used for that purpose." 
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APN# 176~27-312~159 
NAS#N71583 

DOCUMENT RECOlUlED ON 1/3012013 

North American Title# 38121 DOCUMENT# 0000$90 Book 20130130 

Property Address: 7461 Glimmering Sun Ave Clark COUNTY 

OATl!!t MAILED 21612013 

NOTICE OF DElrAULT AND TO UN.DER 
HOMEO\VNERS ASSOCIATION LIEN 

IMPORTANT 

PAY THE· AMOUNT SPECIFIED IN WARNING! lF YOU FAIL 
NOTICE, YOU COULD YOUR EVEN THE AMOUNT 
IS IN DISPUTE! 

IF YOUR PROPER1Y IS lN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAYMENTS IT 
M'A. Y BE SOLD \VITHOUT ANY COURT ACTION and you may have the legal right to bring your account fa 
good standing by paying all ycn1r past due payments plus permitted costs and expenses within the time permitted 
by law for .reinstatement of your account. No sale date may be set until ninety (90) days from the date this notfoe 
of default was mailed to you. The date this document was mailed to you appears on this notice, 

'lltis amount is $2, 732.63 as of January 28, 2013 and will increa.~e until your acrount becomes current. 
While your property is in foreclosure, you still must pay other obligations (such as insurance M:d taxes) 

required by your note and deed oftrusl or mortgage, or as required under your Covenants Conditions and 
Restrictions. Ifyou fail to make future payments on the loa:n, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust or mortgage, or as required under your 
Covenants Conditkms and Restrictions, Tusoalante (1he Association) may insist that you do so in order to reinstate 
your account in good standing. In addition, the Association may require as a oonditio11 to reinstatement thai you 
provide reliable written evidence that you paid all senior liens, properly taxes and hazard insurance premiums. 

Up<.in your request, tl1is office will mail you a 'Written itemization of the entire amount you must pay. You 
may not have to pay the entire unpaid portion of your account, even though full payment was demanded, but you 
must pay all rut10unts in default at the time paym.ent is made. However, you and your Association may mutually 
agree in writing prior to the foreclosure sale to, among other things, l) provide additional time in which to cure 
the default by transfer of1he property or othe1wise; 2) establish a schedule of payments in order to cure your 
default; or both (1) a:ncl (2). 

Following the expiratiou of the time period referrerl to in the first paragraph of this Mtice, unless the 
obligati011 being foreclosed upon or a separate written agreement between you and your Association permits a 
longer period, you have only tl1e legal right to stop the sale of your property by paying the entire amount 
demanded by your Assodati.on. 

To find out about tile amount you must pay, or arrange for payment to stop the foreclosure, or if your 
property is in foreclosure fol' any other reason, contact: Nev1:1da Association Services, Inc. on behalf of Tuscalante, 
6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146. The phone number is (702) 804-8885 or toll free at 
(888) 627-5544. 

If you have any questions, you shmdd contact a lawyer or 1Jrn Association wl1ich mu.int11ins the right of 
assessment Ott your property. 
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Notwithstanding the fact that your property is in foreclosure, you may offer your property for sale, provided 
the sale is concluded prior to the c,onc.lusion of the foreclosure. 

REMEMBER, YOU MAY LOSE LEGAL RIGHTS YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE HEREBY GIVEN THAT NEVADA ASSOCIATION 
SERVICES, INC. 
is the duly a11pointe<l agent under the previously mentioned Notice of Delinquent Assessment Lien, with the 
owner(s) as reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, and re..::orded on July 31, 
2012 as instrument number 000253 l Book 20120731 in the official records of Clark County, Nevada, executed by 
Tusc.alante, 11ereby declares that a breach of the obligation for which the Covenants Conditions and Restrictions, 
recorded on N overn be:r22, 2 O 06, as instrurmmt number 000074$ BK 20061122, as security has occurred ill 
that the payments have not been made ofhomeowner's assessments due from. 1/1/2012 and all subsequent 
horneowner's assessments, monthly or otherwise, less credits and offsets, plus late charges, interest, trustee's foe.:; 
md costs, attorney's fees and costs and Association fees and costs. 

That by :reason thereof, the Association has deposited with said agent such documents as the Covenants 
Conditions mtd Restrictions and documents evidencing the obligati.ons secured thereby, and declares all sums 
secured thereby due and payable and elects to cause tlte property to be sold to satisfy the obligations. 

Nevada Association Serv:ices, Inc. is a debt collector. Nevada Association Services, Inc. is attempting to 
c-0l1ect a debt. Any information obtained wm be used for that purpose. 

Nevada Associations Services, Ille., whose address is 6224 W. Desert Iru:a Road, Suite A, Llls Vegas, NV 
89 I 46 is authorized by the association to enforoe the Hen by sale. 
Legal_Description: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOT 226 io the County of 
Clark 

Dated: January 28, 2013 

'~~----···-··············-····---··-······ ········· 
Autumn ofNevatlru AsBodntion Services, Inc. 

on behalf ofTuscahmte 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 W. Desert Inn Road, Suite A 
Lns Vegas, NV 89146 
(702) 804-8885 
(888) 627*5544 
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NAS 
6224 W Desert Inn Rd 
Las 1 NV 89146 

9171 9000 0718 5000 8295 02 

N71583 
LYNN BURKE 
7461 GLIMMERING SUN AVE. 
I.AS VE:GAS, NV 89178 

"Nevada Association Services, Inc. a debt collector. Nevada ion 
Services, Inc. is attempting to collect a debt. Any information obtained 
will be used for that purpose." 
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APN # 176~2Ml2~159 
NAS #N71Sll3 

OOCUMENT RECC:lfU:lED ON 1/30/:1:013 

North American Title# 38121 OOCUMENf# 0000690 Book 20130130 

Pro11erly Address: 7461 Glimmering Sun Ave 

OF DEFAULT AND EU~CTION 
HOMEOWNEI-.IB ,.,.,;;,.,,...., .. , 

IMPORTANT NOTICE 

Clark COUNTY 

2/6/2013 

SELL UNDER 
LIEN 

WARNING! IF YOU IrAIL TO 
NOTICE~ YOU COULD LOSE 

IN DISPUTE! 

THE AMOUNT SPECIFIED IN THIS 
HOME, EVEN IF AMOUNT 

lF YOUR PROPERTY JS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR PAY!vIBNTS IT 
MAY BE SOLD WHHOUT ANY COURT ACTION and you may have the legal right to bring your account in 
good standing by paying all your past due payments plus pem1itted costs and expenses within the time pennitted 
by law for 1·eiJ1stateme11t of your account. No sale date may be set until ninety (90) days from the date this notice 
of default was mailed to you. Tite date thls document was mailed to you appears on this notice. 

This amount is $2, 732.63 as of Januacy 28, 2013 and wiU increase until your account bec:omes current. 
While your property is in foreclosure, yon still must pay other obligations (such as insurance and taxes) 

required by your note and deed of ttust or mortgage, or as required under your Covenant~ Conditions and 
Restrictions. If you fail to make future payments on the loim, pay faxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed of trust. or mortgage, or as required under your 
Covenants Conditions and Restrictions, Tuscalante (the Association) may insist that you do so in order to reinstate 
your ac.count in good standing. Jn addition, the Association may require as a condition to reinstatement that you 
provide reliable written evidence that you paid all senior liens, property taxes !l!ld hazard insurance premiums. 

Upon your request, this office will maU you a written itemir..ation of the entire amount you must pay. Y 01.1 

may not hnve to pay the entire unpaid pottiou of your accom1t, even though full payment was demanded, but you 
must pay all amounts in default at the time payment is made. However, you and your Association may mutually 
agree in writing prior to the foreclosure sale to, run011g other things, 1) provide additional time in which to cure 
the default by transfer of the property or otherwise; 2) establish a schedule of payments in order to cure your 
default; or both (l) and (2). 

Following the expiration of the time period referred to in the fast paragraph of this notice, unless the 
obligation being foreclosed upon or a separate written agreement between you and your Association perm.its a 
iongerper.iod, you have only the legal right to stop th~ sal~ of your property by paying the entire amount 
demm1ded by your Association. 

To find out ahout the amount you must pay, or 11r:range for payment to stop the foreclosuro, or if your 
property is in foreclosure for a.uy oilier reason, contact: Nevada Association Services, Im:. on behalf ofl"uscahmte, 
6224 'tN. Desert Inn Road, Suite A, Las Vegaw, NV 89146. The phone number is (702) 804-8885 or toll free at 
(888) 627-5544. 

lfyou lrnve any questions, you should contact a lawyer or the Association which maintains the right of 
assessme11t on your property. 
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Notwithstanding the fact that your property is iii foreclosure, you may offer your property for sale, provided 
the sale is C:(.lllcluded prior to the conclusion of the foreclosure. 

REMEMBER, YOU MAY LOSE LEGAL RIGHTS YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE IS HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, 
is the duly appointed agent under the previously mentioned Notice of Delinquent Assessmout Lien, with the 
ownet(s) as reflected 011 said lien being Rim Wiegand, Lynn Bttrke, dated July 25, 2012, and recorded 0.11 July 31, 
2012 as instrument number Oll0253 l Book 2012073 l in the official records of Cfa.rk County, Nevada, executed by 
Tuscalar1te, hereby declares that a breach of the. obligati(m for which the Covenantq Conditions and Restrictions, 
recorded on Novetltber.22,2006, as instrument number 0000748 BK.20061.122, !ls security has occun'ed in 
that the payments have not been made ofhomeowm:r's assessments due from 1/112012 and all subsequent 
homeowner's assessments, moutl:lly or otlterwise, less credits md offsets, plus late chMges, interest, trustee's fees 
and costs, attorney's fees and costs and Association fees and costs. 

That by re-0son thereof, the Association has deposited with said agent such documents as the Covenants 
Conditions and Restrictions and documents evidencing the obligatiotu secured thereby, and declares all sums 
secured thereby due and payable and elects to cause the property to be sold to satisfy the obligations, 

Nevada Association Services, Inc. is a debt C<Jl!ootor. Nevada Assm::iati<m Services, Inc. is attempting to 
collect a deb!. Any information obtained will be used for that purpose. 

Nevada Associations Services, Inc., whose addt·ess ls 6224 W. Desert hmRoad, Suite A, Las Vegas, NV 
89146 is authorized by the association to enforce the lien by sale, 
Legal_Descrlption: MOUNTAINS EDGE POD 211 PLAT BOOK 131PAGE17 LOT226 in the County of 
Clark 

Dated: January 28, 2013 

1\utumn 
on behalf of Tuscalante 

When Recorded Mai! To: 
Nevada Association Services, Inc. 
6224 W. Desert hrnRoad, Suite A 
Las Vegas, NV 89146 
(702) &04-8885 
(888) 627-5544 
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NM 
6224 W Desert Inn Rd 
~Las Vt~gas, NV 89146 

LYNN BURKE 
BC 33 BOX 2725 

9171 9000 0718 5000 6295 19 

N71583 

LAS VEGAS, NV 89161-9206 

''Nevada Association Services, Inc. is a debt collector. Nevada Association 
Services, Inc. .is attempting to collect a debt. Any informatic:m obt;;dned 
will be used for that purpose." 
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APN # 176-27-312-159 
NAS#N71S83 
North American Title# 3812 l 

DOCUMENT RECORDED ON 1130/2013 

l:JOCIJMElllT# 0000690 Soak 20130130 

Property Address: 7461 GHnunering Sw1 Ave Clar!< COUNTY 

2/!':l/2013 

NOTICE DEFAULT AND TO S~':LL 
HOMEOWNERS ASSOCIATION LIEN 

IMPORTANT 

WARNING! IF YOU 
NOTICE, YOU 

AMOUNT SPECIFIED IN THIS 
EVEN IF AMOUNT 

IS DISPUTE! 

IF YOUR PROPERTY IS IN FORECLOSURE BECAUSE YOU ARE BEHIND IN YOUR llA YM.ENTS IT 
MAY BE SOLD WITHOUT ANY COURT AC110N and you may have the legal right to bring your account in 
good standing by paying all your past due payments plus permitted costs and expenses within the time permitted 
by law for reinstatement of your account. No sale date may be set until ninety (90) days from the date this notice 
of default was mailed to you. The date this d-0cument was mailed to you appears on this notice. 

This amount is: $2, 732.63 as of January 28, 2013 and will increa.~e until your account becomes current. 
While your property ls in fornclosure, you still must pay oth1.w obligations (sud1 as insurance and ta'!es) 

required by your tt0te and deed oftmst or mortgage, or as required under your Covenants Conditions and 
Restrictions, If you fail to make future payments 011 the loan, pay taxes on the property, provide insurance on the 
property or pay other obligations as required by your note and deed oftro.st or mortgage, or as required Uttder your 
Covenants Conditions and Restrictions, Tuscafante (the Association) may insist that you do so in order to reinstate 
your ac<loum in good standing. ln additio11, the Assodafam may require as a condition to reinstatement that you 
provide reliable written evidence that you paid all senior liens, property taxes and ha:rJtrd insurance premiums. 

Upon your request, this ofiice will mail you a writte113temizatio11 of the entite amotmtyou must pay. You 
may not have to pay tlle entire unpaid portion of your account, even though fuU payment was demanded, but you 
11.mst pay all amounts in default at the time payment is made. However, you and your Association may mutually 
agree in prior to the foreclosure sale to, among other things, 1) provide additional time itJ which to cure 
the default by transfer ofthe prope.rty or otherwise; 2) establish a schedule of payments in order to cure your 
default; or both (1) and (2). 

Following the expiration of ilie time period referred to in the first paragraph of this notice, unless the 
obllgation being foreclosed upon or a separate written agreen1ent between you and your Association permits a 
longer petio<l, you have only the legal right to stop the sale of your property by paying tile entire amount 
demanded by your Associatiou. 

To find out about the amomii you must pay, or arrange for payment to stop the foreclosure, -0r if your 
property is iu foreclosure. for any other reason, contact: Nevada Association Services, fnc. on behalf ofTuscalante, 
6224 W. Desert Inn Road, Suite A, Las Vegas, NV 89146. Tite plmne number is (702) 804-8885 or toll free at 
(88$) 627-5544. 

If you have any questions, you should contact a hrwyer or the Association which maintains t(1e right of 
assessment on your property. 
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Notwithsfanding the fact tliat your property is in foreclosure, you may offer your property for sale, provided 
the sal.e is concluded prior to the conclusion of the foreclosure. 

REMEMBER, YOU MAY LOSE LEGAL RIGHTS IF YOU DO NOT 
TAKE PROMPT ACTION. 
NOTICE HEREBY GIVEN THAT NEV ADA ASSOCIATION 
SERVICES, INC. 
is the duly appointed agent under the previously mentioned Notice of Delinquent Assessment Lien. with the 
owner(s) as reflected on said lien being Rita Wiegand, Lynn Burke, dated July 25, 2012, and recorded on July 31, 
2012 as instmment number 0002531Book20120731 in the official records of Clark County, Nevada, executed by 
Tusealante, hereby declares that a breach of the obligation for which the Covenants Conditions and Restrictions, 
recorded cm Novem ber22, 2 006, as llistrument number 0000748 BK 2006U22, as security has occurred in 
that the payments have not been made ofhomeownet's assessments due from 1/I/2012 and all subsequent 
homeowner's assessments, Jnonthly o:r otherwise, l.ess credit& aud offsets, plus late cl1arges, interest, tn.mte~'s fees 
and costs, attorney's fees and oosts and Association fees and costs. 

· That by reason thereof,. the Association has deposited with said agent such documents as the Covenants 
Conditions and Restrictions and documents evidencing the obligations secured thereby, and declares all sums 
se<mred thereby due and payable and elects to cause the property to be sold to satisfy the obligations. 

Nevada Association Services, Inc. is a debt collector. Nevada Association Servkes, Inc. is attempting to 
collect a debt Any info11nation obtained will be used fo1· that purpose. 

Nevada Associations Services, Inc., whose address is 6224 W. Desert Inn Road, Suite A, I.ml Vegas, NV 
89146 is authorized by the association to enforce the lien by sale. 
Legal_Desctiptkm: MOUNTA1NS EDGE POD 211 PLAT BOOK 13 l PAGE 17 LOT 226 in the County of 
Clark 

Dated: Jarmaey 28, 2013 

Autumn Associatioll Servk.es, Inc. 
011 behalf of Tuscahmte 

When Recorded Mail To: 
Nevada Association Services, Inc. 
6224 w. Desert Inn Road, Suite A 
Las Vegas, NV &9146 
(702) 804·8885 
(888) 627-5544 

K&P00209 4/21/2016 11:33:06 AMWFZ0510



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 82 of 107

of 0 

0 

First 1 
ertifie I wit 

e requ sted* 

e llowin is t returne 
' 

igned r 
ij 

Illailing t at rec 
bac ® 

K&P00210 4/21/2016 11:33:06 AMWFZ0511



C
as

e 
2:

15
-c

v-
01

53
4-

R
C

J-
V

C
F

   
D

oc
um

en
t 1

3 
  F

ile
d 

10
/1

4/
15

   
P

ag
e 

83
 o

f 1
07 ~ 

6224 li1I Desert.. Inn Rd 
Las l~v 89146 

9171 9000 0118 5000 8294 89 

lfl1583 

RITA WIEGA1.'ID 
7461 GLIMMERING SUN AVE, 
LAS VEGAS, NV 89178 

E 

BC;; SSt1-4Ef~.c;·:t224 

54 

~ 
6224 w Desert Inn Rd 
Las Vegas, NV 89146 

917l 9000 0718 5000 8295 02 

N71583 
LYNN BUIL!\E 
7461 GLIMMERING SUN AVE, 
LAS VEGAS, ~'V 89178 

s:::i 

!E!!:3w""'"""!5'C:::::::::""":::::::"""'"""'""""""'""'"""~""'~--~~~~~~~~~~~~ 

E 

c:· 

8-9 DF l 

- ~ 
""" "" ''w" 

*0194-06215-0~-35 

-

~$ 

~........ ·- ~ 
• % 

<'·-

.,,-

§ 
0... 

~ 

4/21/2016 11:33:06 AMWFZ0512



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 84 of 107

K&P00212 4/21/2016 11:33:06 AMWFZ0513



C
as

e 
2:

15
-c

v-
01

53
4-

R
C

J-
V

C
F

   
D

oc
um

en
t 1

3 
  F

ile
d 

10
/1

4/
15

   
P

ag
e 

85
 o

f 1
07

\.. J '().....-' 

6224 ~"J Desert Irrn Rd 
Las Veqas? J:JV 89146 

RITA WIEGAND 
HC 33 BOX 
LAS VEGAS --·'1ijlipji~ 

BS 
_6224 VJ Desert Inn Rd 
Las Vegas, NV 89146 

L 'fNN BUR.';{E 

HC 33EGA~----'1 LAS 

11 
11 

I 
9171 9000 0718 5000 8294 95 

N71583 

6 

9111 goon 011a sooo 8295 19 

~171583 

6 

.......... 

·-
<:") 

§ 
Cl. 

~ 

4/21/2016 11:33:06 AMWFZ0514



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 86 of 107

n 

K&P00214 4/21/2016 11:33:06 AMWFZ0515



C
as

e 
2:

15
-c

v-
01

53
4-

R
C

J-
V

C
F

   
D

oc
um

en
t 1

3 
  F

ile
d 

10
/1

4/
15

   
P

ag
e 

87
 o

f 1
07

DS 
6224 W Desert Inn Rd 
Las 1 NV 89146 

TBE REGENTS OF THE 
OF CAL!FORl\iIA 
CASE t A-09-602715-C 

9l7l SDOG D71B 5GOG B294 58 

N71583 

PHILIP T. . 
LAS VEGAS, N"V 89104 

5 L. F'! 0 F. N'l :B 11.4 515!-S.uttii r,+ 

-

i" .. 
@ , • 

. -· 

l.() 

c:::i 

~ 
oii 
::.:: 

4/21/2016 11:33:06 AMWFZ0516



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 88 of 107

K&P00216 4/21/2016 11:33:06 AMWFZ0517



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 89 of 107

Dmkli ID: 

NOD·-1'8#10420(-Mf'oMA 

9006 
m::nH\N HECEIPT' 

11 11!11•"11111!J111111I·11·1111'''1 I I I' I l' l• I' 1. i .11,11flI111 I' I 
Ted.al P·,1n>~it>(jtt; $4,kl'1 

l'\1o<>11~r1"1 As.s.11ciemn1n :sm,1·1cet{. Inc." 
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[At..achmems Here] 

STATE OF NEVADA 

COUNTY OF CLARK 

) 
j 
) 

SS. 

The cleolarant, whose s1gnature appears below. and who is an employee of Nevada 
Associatrnn Services, Inc., stai:is that heishe 1s now and at all times herein .mentioned 
was, a c1t1zen of the United States and ·over the age of eighteen (181 years; on: the date 
date as set forth below, he/she personallv served the Notice, of which the annexed is a .. . ' - ., .. . . 
tnJ.e copy, upon the addr~see attached hen~to, by depQsiting in the Umted States Mail in 
the County <>.et fo1th a):wve) an envelope. certj.fied and with postage prepa:id thereon, 
contai.riJ.ng a copy of such Notice, addressed to the above named person at the address 
heremabove stai:ed 

1 declare under the penalty of pe!Jury that the foregoing is true and correct 

K&P00240 
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State of Nevada 
Ombudsman for Common~lnterest Con 
2501 East Sahara Avenue, #102 
Las Vegas, Nevada 89104 

TS No.: N7i 583 

POSTMARK OR OATE 

Tuscalante 
c/o Kelly Rosenfield 
Las Vegas Valley Community Manager 
10501 W. Gowan Rd. Suite 160 
Las Vegas, NV 89129 

TS No.: N71583 

Pm1t11}-0tJ 
lflf~iITtillillrtlll ~AlJl! 

POSTMARK OR DATE 

LYNN BURKE 
HC 33 BOX 2725 
LAS VEGAS, NV 89161-9206 

TS No.: N71583 

RITA WIEGAND 
HC 33 BOX 2725 
LAS VEGAS, NY 89161-9206 

TS No.: N71583 

Pr~fl1i;h.feQ 

l11l1\1tlld!fo;1~I M114 

POSTMARf< OR DAT!:: 

K&P00241 
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LYNN BURKE 
7461 GLIMMERING SUN AVE. 
LAS VEGAS, NV 89178 

TS No.: N7i583 

Na lniuran«' Provld~d 
Do N'1\.U11111 ltl·I ~1t;i11ri.t'ilk>:mil W!iill 

RITA WIEGAND 
7461 GLIMMERING SUN AVE. 
LAS VEGAS, NV 89178 

TS No.: N71583 

U.S. 
CJO JOHN P. r::sa. 
CASE# 1-6:3:2452-C 
11.l~:lO EAST SAHAFV\ #102 
LAS NV 89104 

TS No.: N71583 

POSTMARK OR DATE 

THE REGENTS OF THE UNIVERSITY 
CASE # A~09·602715~C 
C/0 PHILIP T. VARRICCHIO, ESQ. 
1320 S. CASINO CENTER BLVD. 
LAS VEGAS, NV 89104 

TS No.: N71583 

K&P00242 
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MOUNTAIN'S EDGE MASTER ASSOC 
C/O SILVERSTATE TRUSTEE SERVI 
T.S. # 104207 
1424 S. JONES BLVD. 
LAS VEGAS, NV 89146 

TS No.: N71583 

REPUBLIC SERVICES 
ACCT. # 620~2430588 
P.O. aox gasoa 
LAS VEGAS, NV 89193-8508 

TS No.: N71583 

POSTMARK OR OAT1'l 

BAC HOME LOANS SERVICING, LP F 
C/O BAG HOME LOANS SERVICING 
400 COUNTRYWIDE WAY SV-35 
SIMI VALLEY, CA 93065 

TS No.: N71583 

/IDE HOME LOANS SERVICING, LP 

MERS 
MIN 100059600055838515 
P.O. SOX 2026 
FLINT, Ml 48501~2026 

TS No.: N71583 

Pn:widt1<:! 
lntcsm:111tlzync!Jl l:iklll 

POSTMARK OR DATE 

K&P00243 

4/21/2016 11:33:06 AMWFZ0523



Case 2:15-cv-01534-RCJ-VCF   Document 13   Filed 10/14/15   Page 95 of 107

UNIVERSAL AMERICAN MTG COMP1 
MIN 100059600055838515 
700 NW 107TH AVE", 3RO FL 
MIAMI, FL 33172-3139 

TS No.: N71583 

POSTMARK OR DATE 

K&P00244 
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otice of Sale: 

Sent by First lass Mail 
ertified Mail with a eturn 

eceipt requeste . 

K&P00245 

4/21/2016 11:33:06 AMWFZ0525
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TS · N71583 

LYNN BURKE 
7461 GUMMER!NG SUN AVE. 
LAS VEGAS, NV 89178 

;. 

R!T A WIEGAND 
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~~ S224W. °'5*1 Inn tti:L, Lns:V~~,M~'Erla 89146 
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583 

R!T A WIEGAND 
7461 GLIMMERING SUN AVE. 
LAS VEGAS, NV 89178 
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TS 

LYNN BURKE 
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LAS NV 89178 
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2.~N~ 

C. Signatura 

71"lb "Ul!JA 9111 CHlb5 6313~ llr-X _____ _ 
0, Is deiivo:ry ®dress dilfere , 

If YES, enrer dsu111>ey ad 

3, ~Type CEmiAED MAl!..7<4 

4. Restricted Oe!!very? (ettta F;w} Oves 
1. Article Addrassei:Ho: 

Tuscalante 
c/o Kelly Rosenfield 
Las Vegas 
10501 W. Gowan Rd. Suite 
Las NV 89129 

PS Form 3811, January 2005 DomeS!ic Return Receipt 

2. Article Nl.lmbM 

111 
7196 ,CD~ 9111 00b5 6373 

3. SeMca Type. Ca:mR!ro !!Jll.A!Lm 

4. Res!rlG\1ild Deltvery'l {Extra Fee) Dves ; 
1. Artlcie Addressed lo: 

MOUNTAIN'S EDGE M,ASTER ASSOCIATION 
C/O SILVER STATE TRUSTEE SERVICES, LLC 
T.S. # 104207 
1424 S. JO 
LAS VEGAS 

TS ~Jc. f•l7i5o3 

VViegand 

Tuscalani~ 

0Agent 
0Md-. 
0Yes 
ON<> 

TS No.: N7'1583 

2. ~'N!lm~ 

3. &!!Vice Type CERTif!EO YAll.no 

4. l'l!\!Strlcied Oe!iveiy? (!6.."tm Fee} 

1. Amc!e Addressed to: 

tl 
!j 
l, 

II 
H 

Oves 

DY• 
ONi 

THE REGENTS Of THE UNIVERSITY OF CAUFORNlA 
CASE it A-O!:H502715-C 
C!O PHILIP T. VARRICCH!O, ESQ. 
1320 S. CASINO CENTER BLVD. 
LAS VEGAS, NV 89104 

"" 
PS Form 3811, Janua.iy 2005 Domestic Return Receipt 

2. Article Number 

?19b 9DDA 9111 llDb5 b3!0 

3. Sswloo Type CEITTlRED ~II.~"' 

4. R€Slrlci:ed Oe!i11Sry'l {Extra F&a) D Yes 

'!. Arncle Add1SSsed to: 

REPUBLIC SERVICES 
ACCT # 620~2430588 
P.O. BOX 98508 
LAS VEGAS, NV 89193-8508 

s 

!'-Jo .. 

\Ni&: 

fl.J>;C<! 

OA 
OA 
Dv. 
ON 

TS No.: N7 

Wie 

Tusca 

--m~-r--~~----------

CJ> 
'<t" 
N 
0 
0 
Q_ 
o1S 
~ 
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2.. ArfideN~ \_ ~3----- -----

719b ~DD6 9111 DOb5 652b 

3. Se!Vica Type Cli!Rlll"i!El:9 !ll!Ail • .T"' 

4. Restricted Delivery? (ectra Fee} 

i. Article Addressed lo: 

MERS 
MIN 100059600055838515 
P_Q_ BOX 2026 

Ml 48501-2026 

PS Form a~m. JarnJ;ruy 2005 

2. Miele~ 

3. Service Type CERTF!m::l MAii.,.. 

4. Restricted DaliVery? (Extra Fe&) 

1. Article Addressed m: 

U.S. BANK, NA, N.D. 

lJYes 

Domestic Relum Receipt 

Ovss 

C/O JOHN P. WANDERER, ESQ. 
CASE# A-1.1-632452-C 
1830 EAST SAHARA AVE., #102 
LAS VEGAS, NV 89104 

PS Form 3811, Januaiy 2005 Domestic Return Receipt 

,. 
~_,,·' 

0Agent 
0Addl'SSl!oo 

. 0Yes 
ONG 

"' ' _(:tJj'j· 'rs No.: N71583 

Tuscala:ite 

OA!Jsrit 
O~. 
0Yes 
ONo 

TS No .. N7i56:; 

Wiegand 

Tuscalante 

2. M!CleNllll'!l:ler 

C Stgna11mi 

! ?'P 
719b 9DD! 9llt 00b5 6397 

OYes 
i. Arllcie Addressed to: 

BAG HOME LOANS SERVICING, LP FKA COUNT 
C!O BAG HOME LOANS SERVICING 
400 COUNTRYWIDE WAY SV-35 
SIM! VALLEY, CA 9306-5 

Domeslic Re!11m Receipt 

3. SeMce Type CEIUll"ll:ll Mru:1;m 

4. Restricted De!ivel}'? (Extra Foo) Oves 
1. Mcie Addressed lo: 

State of Nevada 
Ombudsman for Common-Interest 
2501 East Sahara Avenue, #102 
Las Vegas, Nevada 89104 

_____ .,._, PS Form 3811, January 2005 Domestic Ratum R91!A•ot 

I"'---{ ""'f-J 1 tl ifilAQ 
·f 0Ad 

?·-.~ Ov;, 
,~.;c. · 0Nc ,JJ: ... 

~}r'.. 

·t.El~NS SER' 

Tusca, 

DAi 
OA< 
DY< 
ON< 

TS No.· N71 

Wiap. 

Tusca!s 

0 
lO 

~ 
0 
CL 

~ 
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2. M~ Numloor s 

_c.s!!J(laC\ 

11;1:. "i!lllli '11:11 rm~s i,,533 j x 1 ~~" 
D. Is dai"'1;)Jy D Yes 

I 
!fVES,e nNo 

3. Senf.re TJIPS' a:RTIAED M.ltii.1,; 

4. Restricted Delivery? ~Fee) Ov£S 1 

1. ArtieleAddn:;sSl'Jd to: L:I =================== 
UNIVERSAL AMERICAN MTG 
MIN 100059600055838515 
700 NW i07TH AVE., 3RD FL 
MIAMI, fL 33172-3139 

TS h!o.: N71533 

Wieg<tnd 

Tuscalan!e 

PS Fonn "811, ...,._ 2005 °""''"" """"'- j 

~ 

It) 
N 
0 
0 
Cl. 
o1S 
~ 
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3. Service Type CERTIFIED MAIL"" 

4. Restricted Delivery? (E'X!ra. Fee) 0Yes 
1. Article Addressed to: I 

State of Nevada 
Ombudsman for Cummon-!nten~st 
2501 East Sahara Avenue, #102 
Las Vegas, Nevada 89104 

x 
D. Is dell\tety addnlss d!!ferent from ilern 1? 

If YES, enlar delivery address below: 

, PS Form 3811, January 2005 Domestic Retum Receipt ;;;------. ........ -.. ~~ 

0Agent 
0Addre.s; 

0Yes 
0No 

7S Nu .. N7i5S.3 

-/Vleg.,;nd 

Tusc:clanle 

N 
LO 
N 
0 
0 
0... 

~ 
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2. ''°~~'''·''W"~~' 

"UU 

3. Servlce Type CERTIFIED MAil ™ 

4. Restricted Dellvery? (Extra Fee) 

1. Article Addressed to: 

Tiffany $t Bosco, PA 
7720 N 16th Street, Ste, 300 
Phoenix, A2 85020 

PS Form 3811, January 2005 
~;wi~~~...--'4 

,.. ~~?it 

·-'! 

D. Is defl\lery address dilfarenHrom item 1? 
I! YES, enter clellveiy address below: 

Ovei, 

Pecos 

Domestic Retum Receipt 

0Agem 
OA.dtlreooe 
Oves 
0No 

-::-5 Ne.:. t·~? .013 ~ 

HC1A 

(") 
LO 

~ 
0 
Cl. 
oil 
~ 
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AFFP 

Pi037043 

STATE OF NEVADA) SS 
COUNTY OF CLARI< } 

I, Rosalie Qualls state: 

r hat I am Assistant Operations Manager of Iha Nevada 
Legal News, a dally newspaper of general clrculatlon, 
printed and published in Las Vegas, Clark County, 
Nevada; that !he publication, a copy of wtilch la attached 
hereto, was publfshe-d 111 th~ eaid newsplil.per on the 
following dales: 
May 10, 2013 
May 17, 2013 
May 24, 2013 

That said newspaper was regularly issued and circulalad 
on those dates. I declare under penally of perjury that the 
foregoing Is true and correct. 

DATED: May 24, 2013 

04107370 00349788 

PRIORl'TY POSTING & PUBLISHING-2013 
17501 IRV!NE BLVD, sum::: i 
TUSTIN, CA 92780 

APN tt 116-27-312-159 NAS tl N71583 !useaJtmte NOTICE OF FOl~ECLOSURE 
SALF. WARNING! A SALE OF YOUR PROPERTY IS IMMINENTl UNLESS YOU 
PAY THE AMOUNT SPECIFIED lN THIS NOTICE BEFORE: THE SAU:: DAT!:, 
YOU COULD LOSE YOUR HOME, EVEN IF THE AMOUNT 13 IN DISPUTE. YOU 
MUST ACT !lEf'ORE THE SALE DATr;: IF YOU HAV't ANY QUESTIONS, PLEASE 
CALL NEVADA ASSOCIATION SERVICES, INC. AT (702) 604·61365. IP YOU 
NEED ASSISTANCE, PLEASE CALL 11--lE FORECLOSURE SECTION OF THE 
OMSUOSMAN'S OFFICE, NEVADA REAL ESiATE DIVISION. AT 1..S77 ·B2!Ml907 
IMMEDIATELY. YOU ME IN DEFAULT UNDER A DELINQUENT ASSESSMENT 
LIEN, J<;ly 25, 2012. UNLESS YOU TAKE ACTION TO PROTECT YOUR 
F'ROPERiY, IT MAY SE SOLD Ai A fll!l:>LIC SALE, if YOU NEED AN 
EXPLANATION OF THE NATURE OF THE PROC!;EDINGS AGAINST YOU, YOU 
SHOULO CONTACT A LAWYER NOilCE IS HEREBY GIVEN THAT on 5/3112013 
[If 10:00 am atllm lront entram;;a to ine N!lvad!l A!ltloCl!lltion Srmiic.an, Inc 6224 
West Doserl lnn Road, Las Vegas, illl!lV1!lda, um:ler Un!! power of sale putwanl lo 1110 
terms ol 61ose certain oovenantll oondilll:ms and rea1rictiom; rneorded on November 
22, 2006 aslnslrument number 000074i! BK 20061122 of olllci!ll recoajl) of C:lar!> 
county, Nevada Msoc!atkm Sorvi~a. Inc,, a!!! duly appoinlad agent j,Jfllfer lhal 
certain Dalinquen! Assamsmanl Uen, raoordtid on July 31. W12 a$ do<llllnant 
numbar 0002531 Book 20120731 -of !he offleral rec:1mis -0f salo POunlY, will sell ai 
11ubllc auction to tho highlil(>I bidder, 101 lawtu! money or lha United swtm;, nil nghl. 
Wk>. and mtaoost in itw following commonly known prcpcr!y known an: 74lii 
Glimrnorlng Sun lwo, L.1s Vagas, NV 89178. Said propsrty is legallydescrllled as: 
MOUN'fl\1N$ 5DGE POD 211 PLAT 13001< i:l1PAGE17 LOT 22$, oflfoiid record5 
of Clark County, N<:1vada. Tha ownor{s) of said proporly os of lho data of \ho 
recording or said !Jen Is purp0r1od to Im: Rlto Wlogand. Lynn Burke Tho undars1gnud 
ogont d1scl1lims \lny hnbillly lor iricomm!l'HNW of !ho atmcl addrns~ alld olhor 
cmnm(ln demgna11ons, ii any. ll'.hown horain. The sale will bo mado without covooan! 
nr waminty, egpre$sed or implied re9ardiog, but no! limited to, !ill<> or pos~asslon, or 
Mcumbraf'\Cafi, or obligaU011& lo Mlisfy any wcur<rd or unsecurod lions, Tho t11!al 
amount of the unpaid balance of the obii9ali1;1n :f()t:ured by the properly lo be sold 
and roasnmibln esUmalad coula, t1Jt·pens-0s and advanoou n.I tho lime of tlie inl!ial 
publication of the Notice of Salo is $3,94:!.W. Poymeni must be In e<i•h or a 
cashier's chf!tck drawn on a slate or national bank, chock dr<1wn on a m.a!o or fcdcrol 
i;avil19$ and !0;110 !l$SOclallon, <tavlngs O$SO!lialitin or s~wlng$ bank and aulhi;rized lo 
-do buslness rn lhe S!akl of Nuvada, Thti Nollco of Default and Section to Se!l lh!! 
dllin:rltJad propertywa• nicordod on.1/30/2013ao111$\rumeril n11mber 0000800 Book 
.\!0130i30 in the <:ifliciaJ records or Clark Crn.mfy. Nevodt1 A$SOOi1Jl100 S&tv1c11s, Inc 
ls Iii deb! cofl<Wtor. Nevada Afiltticiatlm1 Servica~. lno. Ii;; allempting !o co!fcct a debt. 
Any intom1aliM obtained wm bo ustid frJr thal purposo, Mey i, 2013 Novad11 
AscoclH!lon Sarvlcea, lnc. 6224 W. Dasart lfln Road, Sulla A Los Vegas, NV 89146 
{702) ll04·GS85, (IH!S) 621·5544 By: Elissa Hollandar, Agent lot ,<\;;socla!ion and 
arnployao ol Nevai:le Ausoclatlon SaNICes, Jnc, Whan r.;;ccord11Hl Mail To: Nevada 
Association SerVicat, Inc. 6224 W Oos<irt Inn Road, Suite A Lai; \logos, NV 69146 
Pi037043 o/10. 5117, Oli/2412013 

K&P00254 
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Priority Posting & Publhilbing 
Order# P1037043 
TS#N71583 

AFFIDAVIT OF POSTING NOTICE OF SALE 

State of Nevada ) 
Coooty of Clark) 

I, Jessica Pruett, state: 

That at all times herein I have been a citizen of the United States, over 18 years of age, and am not a party to, or 
interested in, the proceeding in which this affidavit is made. 

On 5/9/2013, I posted a copy of the Notice of Sale pursuant to NRS 116.311635, concerning Sale N71583, in a public 
place in the county where the property is situated, to wit: 

NEVADA LEGAL NEWS, 930 S FOURTH ST, LAS VEGAS 

CLARK COUNTY COURTHOUSE, 200 LEWIS ST, LAS VEGAS 

CLARK COUNTY BUILDING, 309 S THIRD ST, LAS VEGAS 

The purported owner and address of the property contained in the Notice of Sale being: 

Rita Wiegand and Lynn Burke, 7461 Glimmering Sun Avenue, Las Vegas NV 89178. 

I declare under penalty of perjury under the law of the State of Nevada that the foregoing is true and correct. 

Dated 5/9/2013 

NVLSS ID# 445644 71 
COUNTY OF SERVICE: CLARK 
SERVER: Jessica Pruett 
NEV ADA ASSOCIATION 

Nevada Legal Support Services LLC 

J~ 
Jessica Pruett 
930 S. 4th Street, Suite 200 
Las Vegas, NV 89101 
(702) 382-2747 
NV License # 1711 

K&P00256 
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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

______________________________________

CHRISTINA TRUST,

Plaintiff,

vs.

K&P HOMES et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

2:15-cv-01534-RCJ-VCF

ORDER

This case arises out of a homeowners’ association foreclosure sale. Pending before the 

Court is a Motion to Dismiss the Counterclaim (ECF No. 11) and a Counter-Motion for 

Summary Judgment (ECF No. 14).  For the reasons given herein, the Court grants the motion to 

dismiss and denies the motion for summary judgment.

I. FACTS AND PROCEDURAL HISTORY 

On or about July 25, 2007, Rita Wiegand purchased real property located at 7461 

Glimmering Sun Avenue, Las Vegas, Nevada, 89178 (the “Property”), giving lender Universal 

American Mortgage Co., LLC (“UAMC”) a promissory note for $284,200 (the “Note”), secured 

by a deed of trust (the “DOT”) against the Property. (Compl. ¶¶ 5, 9–10, ECF No. 1). On 

January 30, 2014, Bank of America, N.A., successor by merger to BAC Home Loans Servicing, 

LP, f.k.a. Countrywide Home Loans Servicing, LP (“BOA”), assigned the Note and DOT to 
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Plaintiff Christina Trust. (Id. ¶ 13; Assignment, ECF No. 1-1, at 29).1 After recording a Notice 

of Delinquent Assessment Lien (the “NDAL”), a Notice of Default and Election to Sell (“the 

“NOD”), and a Notice of Foreclosure Sale (the “NOS”), the Tuscalante Homeowners 

Association (the “HOA”), through its agent Nevada Association Services, Inc. (“NAS”), sold the 

Property at auction to Defendant K&P Homes (“K&P”) for $40,000 on May 31, 2013. (Compl. 

¶¶ 6, 11–12, 14–17). None of the pre-sale notices identified what portion of the HOA lien was 

for superpriority versus subpriority amounts, such as late fees, collection costs, interest, fines, 

etc., or provided any notice of a right to cure. (Id. ¶¶ 19–22). Furthermore, the HOA and NAS

did not comply with notice requirements under Chapter 116 of the Nevada Revised Statutes 

(“NRS”). (Id. ¶ 26).

Plaintiff sued Defendant in this Court for unjust enrichment and to quiet title to the 

Property, i.e., for a declaration that the DOT still encumbers the Property because the HOA sale 

was not in accordance with Chapter 116, did not provide an opportunity to cure the default, was 

commercially unreasonable, and did not comport with due process.2 K&P answered and filed a 

Counterclaim to quiet title to the Property, i.e., for a declaration that K&P is the title owner of 

the Property, that its deed is valid and enforceable, that the HOA sale extinguished Plaintiff’s 

DOT, and that K&P’s title is superior to any adverse interest in the Property. K&P also filed a 

Third-Party Complaint against Wiegand for the same declarations. Plaintiff has moved to 

1 The Complaint contains no allegation of any assignment from UAMC to BOA, and neither the
Assignment attached as Exhibit 3 or any other attachment indicates any such transfer. Plaintiff
has sufficiently alleged beneficial ownership of the Note and DOT (reading the allegation that 
Plaintiff is the beneficiary of the DOT favorably to Plaintiff to imply that she is also the 
beneficiary of the Note), (see Compl. ¶ 5), but without further proof of the chain of assignment,
the Complaint could probably not survive a summary judgment motion as to Plaintiff’s standing.

2 The claim for a preliminary injunction is not a separate cause of action, and no motion for a 
preliminary injunction has been filed.
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dismiss the Counterclaim. K&P has opposed the motion and has moved for offensive summary 

judgment on the Counterclaim.

II. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement of the

claim showing that the pleader is entitled to relief” in order to “give the defendant fair notice of

what the . . . claim is and the grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47

(1957).  Federal Rule of Civil Procedure 12(b)(6) mandates that a court dismiss a cause of action

that fails to state a claim upon which relief can be granted.  A motion to dismiss under Rule

12(b)(6) tests the complaint’s sufficiency. See N. Star Int’l v. Ariz. Corp. Comm’n, 720

F.2d 578, 581 (9th Cir. 1983).  When considering a motion to dismiss under Rule 12(b)(6) for

failure to state a claim, dismissal is appropriate only when the complaint does not give the

defendant fair notice of a legally cognizable claim and the grounds on which it rests. See Bell

Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).  In considering whether the complaint is

sufficient to state a claim, the court will take all material allegations as true and construe them in

the light most favorable to the plaintiff. See NL Indus., Inc. v. Kaplan, 792 F.2d 896, 898 (9th

Cir. 1986).  The court, however, is not required to accept as true allegations that are merely

conclusory, unwarranted deductions of fact, or unreasonable inferences. See Sprewell v. Golden

State Warriors, 266 F.3d 979, 988 (9th Cir. 2001).  

A formulaic recitation of a cause of action with conclusory allegations is not sufficient; a 

plaintiff must plead facts pertaining to his own case making a violation “plausible,” not just 

“possible.” Ashcroft v. Iqbal, 556 U.S. 662, 677–79 (2009) (citing Twombly, 550 U.S. at 556) 

(“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to 

draw the reasonable inference that the defendant is liable for the misconduct alleged.”).  That is, 
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under the modern interpretation of Rule 8(a), a plaintiff must not only specify or imply a 

cognizable legal theory (Conley review), but also must allege the facts of his case so that the 

court can determine whether the plaintiff has any basis for relief under the legal theory he has 

specified or implied, assuming the facts are as he alleges (Twombly-Iqbal review). Put 

differently, Conley only required a plaintiff to identify a major premise (a legal theory) and

conclude liability therefrom, but Twombly-Iqbal requires a plaintiff additionally to allege minor 

premises (facts of the plaintiff’s case) such that the syllogism showing liability is logically 

complete and that liability necessarily, not only possibly, follows (assuming the allegations are 

true).

“Generally, a district court may not consider any material beyond the pleadings in ruling 

on a Rule 12(b)(6) motion.  However, material which is properly submitted as part of the

complaint may be considered on a motion to dismiss.” Hal Roach Studios, Inc. v. Richard Feiner

& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted).  Similarly, “documents

whose contents are alleged in a complaint and whose authenticity no party questions, but which

are not physically attached to the pleading, may be considered in ruling on a Rule 12(b)(6)

motion to dismiss” without converting the motion to dismiss into a motion for summary

judgment. Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994).  Moreover, under Federal Rule

of Evidence 201, a court may take judicial notice of “matters of public record.” Mack v. S. Bay

Beer Distribs., Inc., 798 F.2d 1279, 1282 (9th Cir. 1986).  Otherwise, if the district court 

considers materials outside of the pleadings, the motion to dismiss is converted into a motion for 

summary judgment. See Arpin v. Santa Clara Valley Transp. Agency, 261 F.3d 912, 925 (9th Cir. 

2001).

///
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III. ANALYSIS

Plaintiff argues against the Counterclaim on five bases: (1) NRS 116.3116 et seq. are

unconstitutional under the Due Process Clause for lack of notice; (2) NRS 116.3116 is 

unconstitutional under the Takings Clause; (3) NRS 116.3116 is unconstitutional under the 

substantive component of the Due Process Clause of the federal and state Constitutions; (4) the 

interpretation of NRS 116.3116 by the Nevada Supreme Court in SFR Invs. Pool I, LLC v. U.S. 

Bank, N.A., 334 P.3d 408 (Nev. 2014) is contrary to public policy; and (5) SFR Invs. Pool I, LLC

should be applied only prospectively, i.e., only to HOA foreclosures occurring after the

announcement of that opinion. The Court recently addressed each of these arguments (except 

the substantive due process argument) in a published case with similar facts. See US Bank, N.A. 

v. SFR Invs. Pool 1, LLC, --- F. Supp. 3d ----, 2015 WL 5023450 (D. Nev. 2015) (Jones, J.). In 

dismissing (with leave to amend) a similar quiet title Counterclaim by the buyer at the HOA sale 

against the first deed of trust holder, the Court rejected the second, fourth, and fifth arguments 

made here, id. at *5–7, accepted the first argument, id. at *8–14, and invited the third argument 

upon potential amendment, id. at *5–7.

The basis for the Court’s dismissal of the Counterclaim in US Bank was that although

Circuit law made clear that a litigant must allege direct state or local government involvement in 

a non-judicial foreclosure sale beyond mere creation of the non-judicial remedy to invoke the 

Due Process Clause as to his own claims and could not invoke the rule of Shelley v. Kraemer,

334 U.S. 1 (1948), such a litigant could invoke the rule of Shelley and the Due Process Clause in 

his capacity as a defendant or counterdefendant. Id. at *10–11. In cases such as US Bank and the 

present case, that means claims or counterclaims seeking judicial validation of non-judicial

foreclosure sales are amenable to attack under the Due Process Clause (of the Fourteenth or Fifth 
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Amendments, respectively, depending on whether the case is decided in state or federal court)

for lack of notice. See id. The Court determined that the notice requirements of Chapter 116 did

not satisfy due process. Id. at *11–13. Because the counterplaintiff had alleged only compliance 

with Chapter 116 and had not further alleged having provided notice in a way that would satisfy 

due process, the Court dismissed the counterclaim with leave to amend. Id. at *14 (“In summary, 

the relevant statutes do not satisfy due process where a sale can be characterized as government 

action. SFR’s Counterclaim for a declaration by this Court of the extinguishment of U.S. Bank’s

interest via the HOA foreclosure sale implicates government action under the rule of Shelley and 

the Due Process Clause of the Fifth Amendment. The Court therefore dismisses SFR’s

Counterclaim, with leave to amend. If SFR can affirmatively allege that it or its agent gave U.S. 

Bank constitutionally sufficient notice, i.e., personal or mailed notice, the Counterclaim should 

be permitted to proceed to summary judgment. As the Court has explained, supra, U.S. Bank’s

own quiet title claim cannot succeed on the due process issue without a showing of state action 

in the non-judicial foreclosure sale itself, but that issue is not now before the Court.”).

Here, however, K&P has alleged more than mere compliance with Chapter 116’s

requirements.  K&P has alleged that Christina Trust was “mailed by certified or registered mail, 

return receipt requested, a notice of sale for the Property.” (Countercl. ¶ 15, ECF No. 8).

Because K&P has sufficiently alleged having mailed Christina Trust notice of the sale, the Court 

will not dismiss the Counterclaim for a declaration that the sale extinguished Christina Trust’s 

interest in the Property for lack of notice under Shelley and the Due Process Clause of the Fifth 

Amendment.

The Court now addresses the substantive due process issue.  As the Court noted in US 

Bank, a federal court may strike down a state statute under the “substantive due process” 
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component of the Due Process Clause of the Fourteenth Amendment where a law deprives a

person of a right to life, liberty, or property that a court in its “reasoned judgment” believes is

“fundamental,” even if the proffered right is not specifically listed in the Constitution, so long as 

the right can be perceived from history, tradition, or “new insight.” Obergefell v. Hodges, 135 S. 

Ct. 2584, 2605 (2015) (liberty interest) (“[T]he Constitution contemplates that democracy is the 

appropriate process for change, so long as that process does not abridge fundamental rights. . . . 

[But] when the rights of persons are violated, the Constitution requires redress by the courts,

notwithstanding the more general value of democratic decisionmaking.” (citations and internal 

quotation marks omitted)); see also Lochner v. New York, 198 U.S. 45, 56–57 (1905) (liberty and 

property interests) (“This is not a question of substituting the judgment of the court for that of the 

legislature. . . . It is a question of which of two powers or rights shall prevail, the power of the 

state to legislate or the right of the individual to liberty of person and freedom of contract.”). A

court should only exercise its reasoned judgment to invalidate a democratically enacted law in 

the absence of any clear constitutional requirement to do so after there has been “a quite 

extensive discussion” concerning the right at issue in the halls of government and amongst the 

general public. Obergefell, 135 S. Ct. at 2596.

Plaintiff argues that Chapter 116, or at least the Nevada Supreme Court’s interpretation of 

it contrary to how a reasonable lender would have understood it when giving his loan, deprives

Plaintiff and others of their fundamental right to property. Under that recent interpretation, a 

first mortgage recorded before an HOA lien even arises is extinguished by a foreclosure of the

HOA lien so long as the declaration creating the HOA was recorded before the first mortgage 

was. In other words, the mere recordation of an HOA declaration that could in theory give rise 
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to future HOA liens is treated under Chapter 116 as essentially constituting record notice of yet-

nonexistent HOA liens.

The Court reserves judgment on the substantive due process issue and determines the 

motion under Chevron Oil Co. v. Huson, 404 U.S. 97 (1971) (recognizing limitations on the 

retroactive application of judicial rulings as a matter of common law equity), abrogated in part 

by Harper v. Va. Dep’t of Taxation, 509 U.S. 86 (1993) (holding that when the Supreme Court 

interprets federal law, inferior courts should as a default apply that interpretation retroactively).

In Huson, the plaintiff sued his employer in 1968 for injuries sustained on the job in 1965. Id. at 

98. Because the injury occurred on the Outer Continental Shelf, it was initially thought that the 

action was limited only by the laches doctrine under federal admiralty law, and that no state 

statute of limitations applied. Id. at 98–99.  Before trial, however, the Supreme Court ruled in 

another case that admiralty law did not apply in cases such Huson, and state statutes of 

limitations applied. Id. at 99. The district court therefore applied a one-year state limitations 

period and granted summary judgment to the defendant. Id. The plaintiff argued on appeal that 

the intervening Supreme Court case should not be applied retroactively to bar actions before the 

holding was announced. Id. The Court of Appeals ruled that the district court had misread the 

intervening Supreme Court case, holding that laches, not any state statute of limitations was the 

only potential time-bar, and remanding for trial. Id. The Supreme Court granted certiorari and 

ruled that the district court had in fact read the disputed case properly but affirmed the Court of 

Appeals because the rule should not have been applied retroactively. Id.

In reaching that conclusion, the Court cited ten of its own cases dating as far back as the 

Civil War for the rule limiting the retroactivity of “judicial decisions” not only in criminal cases

but also “in cases of nonconstitutional, noncriminal state law.” Id. at 106 (collecting cases). The 
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Court identified three factors used to determine whether a rule of law should be applied by a 

court only prospectively, i.e., “nonretroactively”:

[(1)] the decision to be applied nonretroactively must establish a new principle of 
law, either by overruling clear past precedent on which litigants may have relied 
or by deciding an issue of first impression whose resolution was not clearly 
foreshadowed[; (2)] we must . . . weigh the merits and demerits in each case by 
looking to the prior history of the rule in question, its purpose and effect, and 
whether retrospective operation will further or retard its operation[; and (3)] we 
have weighed the inequity imposed by retroactive application, for [w]here a 
decision of this Court could produce substantial inequitable results if applied 
retroactively, there is ample basis in our cases for avoiding the injustice or 
hardship by a holding of nonretroactivity.

Id. (citations and internal quotation marks omitted; final alteration in original).

Because the interpretation of the relevant statute in that case was a matter of first 

impression and overruled a long line of decisions by the Fifth Circuit, the first factor favored 

nonretroactivity. Id. at 107.  The Court noted, “We should not indulge in the fiction that the law 

now announced has always been the law and, therefore, that those who did not avail themselves 

of it waived their rights.” Id. (quoting Griffin v. Illinois, 351 U.S. 12, 26 (1956) (Frankfurter, J., 

concurring in the judgment)). The Court then noted that the purpose of the statute, as interpreted 

by the Court in the intervening case, was to afford comprehensive remedies to injured 

employees, and retroactive application in that case would have thwarted that purpose. Id. at 107–

08. Finally, the results of retroactive application would have been inequitable because it would 

have punished the plaintiff for having purportedly slept on his rights at a time when he had no 

reason to suspect his remedy would be imperiled by delay. Id. at 108.  

In the present case, the first factor weighs heavily against the retroactive application of 

SFR Investments Pool 1, LLC v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014). It is not disputed 

that both the state and federal trial courts were in sharp disagreement as to whether an HOA 

foreclosure sale under NRS 116.3116 extinguished a prior-recorded first mortgage, see id. at 412 
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(“Nevada’s state and federal district courts are divided on whether NRS 116.3116 establishes a 

true priority lien.”), and that the practice in the real estate industry prior to the announcement of 

the Nevada Supreme Court’s controversial decision was to treat such sales as not extinguishing 

first mortgages, such that traditional investors would not bother to bid at such sales where the 

home was worth less than the first mortgage. At best, the decision “decid[ed] an issue of first 

impression whose resolution was not clearly foreshadowed.”

The second factor also weighs in favor of nonretroactivity.  The retroactive application of 

the rule would not further the purpose of the rule—to ensure HOAs are quickly made whole on

the superpriority portions of their liens by pressuring banks to pay that amount before the HOA 

foreclosure, on pain of losing their own security interests—beyond mere prospective application.  

Indeed, in no case of which the Court is aware has an HOA failed to obtain a bid at auction 

sufficient to cover its entire lien, not just the relatively small superpriority amount. The real fight 

is between mortgagees and speculators who gambled on an improbable interpretation of NRS 

116.3116 and were able to capitalize on the confusion before banks caught on to the issue and 

the Nevada Legislature imposed more stringent notice requirements.

The third factor also favors nonretroactivity.  The extinguishment of a first-recorded

mortgage via the foreclosure of a lien worth a tiny fraction of that mortgage, particularly where 

notice to the mortgagee is not robust enough to satisfy basic principles of due process were the 

foreclosing entity a state actor and where the extinguishment rule was not only unclear but 

presumed within the relevant industry at the time of the foreclosure sale to be to the contrary, 

would be an extremely, not just a substantially, inequitable result.

In summary, the Court cannot sanction the retroactive application of SFR Investments 

Pool 1 under the Huson test.  The remaining questions, although they are in realty antecedent 
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questions, are whether Huson presents a federal constitutional rule or merely a rule of federal 

common law that the Court should not apply in diversity under Erie, and, if Huson is only a 

matter of federal common law, whether an identical or similar rule is nevertheless supported as 

against the states under the substantive component of the Due Process Clause of the Fourteenth 

Amendment, or, if not, whether the Nevada Supreme Court nevertheless respects a similar rule 

under state common law.

Huson does not mention due process or the Fifth or Fourteenth Amendments and must 

therefore be considered as a rule of federal common law.  The Court finds it need not address the 

substantive due process issue, however, because the Nevada Supreme Court itself has quoted the 

Huson rule in approval, such that the Court perceives no Erie problem with applying Huson here.

See Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994). The Court in US 

Bank, N.A. v. SFR Invs. Pool 1, LLC resolved the motions before it on different grounds and 

therefore did not address the issue closely; rather, it assumed the Nevada Supreme Court would 

apply its ruling retroactively.  A closer look, however, shows both that SFR Investments Pool 1 is 

silent on retroactivity and that the Nevada Supreme Court approves the Huson rule. In

conclusion, the Court finds that SFR Investments Pool 1 does not apply retroactively in this case

under the Huson rule, as approved in Breithaupt, and therefore grants the motion to dismiss the 

Counterclaim on that basis.  

In response, K&P argues that because NRS 116.3116 was enacted in 1991, Plaintiff 

cannot have been surprised when the Nevada Supreme Court enforced it in 2014. But that 

misperceives Plaintiff’s argument and the case law, which concerns the fairness of retroactively 

applying changed or first-impression interpretations of law. Plaintiff does not argue that NRS 

116.3116 was clear in 1991 but that its 2014 interpretation in accordance therewith should not 
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apply except to HOA foreclosures occurring after the date of interpretation. That would indeed 

be a frivolous argument.  Such a plaintiff could not claim inequitable surprise. But Plaintiff does 

not make that argument.  Rather, Plaintiff argues that NRS 116.3116 was (at best) unclear until 

the Nevada Supreme Court first interpreted it in 2014. That argument is fair and requires an 

analysis under Huson and Breithaupt. K&P does not argue under the Huson/Breithaupt factors 

but essentially proposes a rule that necessarily favors retroactive application where the statute 

being interpreted predates a court’s interpretation of it.  Such a rule would of course obviate any 

retroactivity analysis, because under the rule against advisory opinions, the American courts do 

not generally interpret statutes that have not yet been adopted. The Court rejects this line of 

argument.  Finally, because the Court dismisses the Counterclaim, it also denies the counter-

motion for summary judgment.

CONCLUSION

IT IS HEREBY ORDERED that the Motion to Dismiss (ECF No. 11) is GRANTED.

IT IS FURTHER ORDERED that the Counter-Motion for Summary Judgment (ECF No. 

14) is DENIED.

IT IS SO ORDERED.

Dated this 19th day of October, 2015.

_____________________________________
ROBERT C. JONES

United States District Judge

Dated this 9th day of November, 2015.

_______________________ ________________ _____________________________________________ _________________
RORRR BEBEBEBEBEBEBEBEBEBEBEBEBEBEEBEEBB RRRRRRTR  C. JONES

Uniteddddddddddddd SSSSSSSSSSStattttttttttttttt tes District Judge
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