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UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

 
______________________________________ 
 
CHRISTINA TRUST, 
 
 Plaintiff, 
 
 vs. 
 
K&P HOMES et al., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

2:15-cv-01534-RCJ-VCF 
 
 

ORDER 

 
This case arises out of a homeowners’ association foreclosure sale.  The Court recently 

granted a motion to dismiss the Counterclaim and denied a countermotion for offensive summary 

judgment on the Counterclaim.  Pending before the Court is Defendant’s Motion to Reconsider 

(ECF No. 23).  For the reasons given herein, the Court denies the motion.     

I. FACTS AND PROCEDURAL HISTORY  

On or about July 25, 2007, Rita Wiegand purchased real property located at 7461 

Glimmering Sun Avenue, Las Vegas, Nevada, 89178 (the “Property”), giving lender Universal 

American Mortgage Co., LLC (“UAMC”) a promissory note for $284,200 (the “Note”), secured 

by a deed of trust (the “DOT”) against the Property. (Compl. ¶¶ 5, 9–10, ECF No. 1).  On 

January 30, 2014, Bank of America, N.A., successor by merger to BAC Home Loans Servicing, 

LP, f.k.a. Countrywide Home Loans Servicing, LP (“BOA”), assigned the Note and DOT to 
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Plaintiff Christina Trust. (Id. ¶ 13; Assignment, ECF No. 1-1, at 29).1  After recording a Notice 

of Delinquent Assessment Lien (the “NDAL”), a Notice of Default and Election to Sell (“the 

“NOD”), and a Notice of Foreclosure Sale (the “NOS”), the Tuscalante Homeowners 

Association (the “HOA”), through its agent Nevada Association Services, Inc. (“NAS”), sold the 

Property at auction to Defendant K&P Homes (“K&P”) for $40,000 on May 31, 2013. (Compl. 

¶¶ 6, 11–12, 14–17).  None of the pre-sale notices identified what portion of the HOA lien was 

for superpriority versus subpriority amounts, such as late fees, collection costs, interest, fines, 

etc., or provided any notice of a right to cure. (Id. ¶¶ 19–22).  Furthermore, the HOA and NAS 

did not comply with notice requirements under Chapter 116 of the Nevada Revised Statutes 

(“NRS”). (Id. ¶ 26).   

Plaintiff sued Wiegand and K&P in this Court for unjust enrichment and to quiet title to 

the Property, i.e., for a declaration that the DOT still encumbers the Property because the HOA 

sale was not in accordance with Chapter 116, did not provide an opportunity to cure the default, 

was commercially unreasonable, and did not comport with due process.2  K&P answered and 

filed a Counterclaim to quiet title to the Property, i.e., for a declaration that K&P is the title 

owner of the Property, that its deed is valid and enforceable, that the HOA sale extinguished 

Plaintiff’s DOT, and that K&P’s title is superior to any adverse interest in the Property.  K&P 

also filed a Third-Party Complaint against Wiegand for the same declarations.  Wiegand does not 

                         

1 The Complaint contains no allegation of any assignment from UAMC to BOA, and neither the 
Assignment attached as Exhibit 3 or any other attachment indicates any such transfer.  Plaintiff 
has sufficiently alleged beneficial ownership of the Note and DOT (reading the allegation that 
Plaintiff is the beneficiary of the DOT favorably to Plaintiff to imply that she is also the 
beneficiary of the Note), (see Compl. ¶ 5), but without further proof of the chain of assignment, 
the Complaint could probably not survive a summary judgment motion as to Plaintiff’s standing. 
 
2 The claim for a preliminary injunction is not a separate cause of action, and no motion for a 
preliminary injunction has been filed. 
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appear to have been served with any pleading.  Plaintiff moved to dismiss the Counterclaim.  

K&P moved for offensive summary judgment on the Counterclaim.  The Court granted the 

motion to dismiss and denied the motion for summary judgment.  Defendant has asked the Court 

to reconsider. 

II. DISCUSSION 

The Court dismissed the Counterclaim under Chevron Oil Co. v. Huson, 404 U.S. 97 

(1971) (recognizing limitations on the retroactive application of judicial rulings as a matter of 

common law equity), abrogated in part by Harper v. Va. Dep’t of Taxation, 509 U.S. 86 (1993) 

(holding that when the Supreme Court interprets federal laws, inferior courts should as a default 

apply that interpretation retroactively).  The Court ruled that in the present case, the Huson 

factors weighed against the retroactive application of SFR Investments Pool 1, LLC v. U.S. Bank, 

N.A., 334 P.3d 408 (Nev. 2014).  The Court noted that Huson was a federal common law rule, 

but that the Nevada Supreme Court had adopted it, so there was no Erie problem with its 

application, and the Court did not need to address the federal due process issue beyond the scope 

of Huson. See Breithaupt v. USAA Prop. & Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994).  This 

Court in US Bank, N.A. v. SFR Invs. Pool 1, LLC had resolved the motions before it on different 

grounds and therefore did not address the issue closely but assumed the Nevada Supreme Court 

would apply its ruling retroactively.  A closer look, however, showed both that SFR Investments 

Pool 1 was silent on retroactivity and that the Nevada Supreme Court approved the Huson rule as 

a general matter.  The Court ruled that SFR Investments Pool 1 did not apply retroactively under 

the Huson rule, as approved in Breithaupt.  The Court noted that Defendant had failed to argue 

under the Huson/Breithaupt factors but essentially proposed a rule that would necessarily favor 
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retroactive application where the statute being interpreted predated a court’s interpretation of it, 

which rule would obviate any retroactivity analysis. 

 Defendant has asked the Court to reconsider.  Defendant argues that the SFR Investments 

Pool 1 Court was presented with arguments against retroactivity and rejected them by applying 

the rule in that case (and later in other cases) where the HOA foreclosure predated that opinion.  

The opinion did not address retroactivity, however, under either the Huson/Breithaupt line of 

cases or otherwise, and arguments under that line of cases were made only in amici briefs, not in 

the opening or answering briefs, which means the issue was waived by both sides, and the Court 

had discretion whether to address it sua sponte. See Powell v. Liberty Mut. Fire Ins. Co., 252 

P.3d 668, 672 n.3 (Nev. 2011) (citing Nev. R. App. Proc. 28(a)(8) (2009)).  The Court’s silence 

on the issue indicates that it did not exercise that discretion.  Whatever the reasons, the issue was 

not litigated.  The Court expresses no opinion as to whether it would certify the issue if asked. 

CONCLUSION 

IT IS HEREBY ORDERED that the Motion to Reconsider (ECF No. 23) is DENIED. 

IT IS SO ORDERED. 

Dated this 23rd day of November, 2015. 

 
_____________________________________ 

ROBERT C. JONES 
United States District Judge 

3rd day of December, 2015.
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1 JOHN HENRY WRIGHT 
THE WRIGHT LAW GROUP, P.C. 

2 2340 Paseo Del Prado, Suite D-305 
Las Vegas, Nevada 89102 

3 Telephone: (702) 405-0001 
Facsimile: (702) 405-8454 

4 Email: iohn@wrightlawgroupnv.com 
Attorneys for Defendants 

5 K&P HOMES, A SERIES LLC OF 
DEK HOLDING, LLC 

6 

7 

8 

9 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

CHRISTIANA TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDIVIDUAL 
CAP A CITY BUT AS TRUSTEE OF ARLP 
TRUST3, 

Plaintiff, 

vs. 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Defendants. 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Counterclaimant, 

vs. 

CHRISTIANA TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDIVIDUAL 
CAP A CITY BUT AS TRUSTEE OF ARLP 
TRUST3, 

Counterdefendant. 

CASE NO: 2:15-CV-01534-RCJ-VCF 

MOTION TO CERTIFY QUESTION OF 
LAW TO THE SUPREME COURT OF 
NEVADA 

Oral Argument Requested 
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1 

2 

3 

4 

5 

6 

7 

8 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Third-Party Plaintiff, 

vs. 

RITA WIEGAND, an individual, 

Third-Party Defendant. 

9 COMES NOW Defendant and Third-Party Plaintiff, K&P HOMES, A SERIES LLC OF 

10 DEK HOLDINGS, LLC, (K&P) by and through its counsel of record, JOHN HENRY WRIGHT, 

11 ESQ., of THE WRIGHT LAW GROUP, P,.C., hereby moves the Court to Certify the following 

12 state law question to theN evada Supreme Court: 

13 Whether theN evada Supreme Court's holding in SFRinvestment Pool I, LLC 

14 v. U.S. Bank, N.A., 334 P.3d408 (Nev. 2014) is to be applied "retroactively" to 

15 cases involving HOA foreclosures that occurred prior to the date of the 

16 decision (September 18, 2014), or is the Court's holding only to be applied 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

prospectively to HOA foreclosures that have occurred after September 18, 

2014. 

Defendant and Third-Party Plaintiffs motion is made pursuant to Rule 5 ofthe Nevada Rules of 

Appellate Procedure (NRAP) and is supported by the following Memoran m of Points and 

Authorities. . /)L" 
Dated this _&___:__ day of January, 2016. 

' SQ. 
WRIGH L GRO P, P.C. 
2340 Pase~ D 1 Prado, Suite D-305 
Las VegasAN vada 89102 
Attorney for" &P HOMES, A SERIES LLC 
OF DEK HOLDINGS, LLC 

Page 2 of 11 4/21/2016 11:33:07 AMWFZ0704



Case 2:15-cv-01534-RCJ-VCF   Document 26   Filed 01/06/16   Page 3 of 11

1 

2 1. 

3 1. 

MEMORANDUM OF POINTS AND AUTHORITIES 

FACTUAL BACKGROUND: 

In January 2007, the Association recorded its Declaration of Covenants, Conditions and 

4 Restrictions with the office of the Clark County Recorder, establishing its lien rights in accordance 

5 with Chapter 116 ofNevada Revised Statutes. 

6 2. In July 2007, Rita Wiegand ("Wiegand") acquired the property through a Grant Bargain 

7 Sale Deed. The property was financed through Universal Home Mortgage Company, LLC., who 

8 recorded a first deed of trust with the Clark County Recorder's office. The deed of trust was 

9 assigned to BAC Home Loan Servicing and U.S. Bank, N.A ("U.S. Bank"), and ultimately assigned 

10 to Christiana on January 30,2014.1 

11 

12 

13 

14 

15 

16 

3. Wiegand became delinquent in the payment ofthe Association assessments and on July 31, 

2012, the Association, through NAS, recorded a Notice of Delinquent Assessment Lien with the 

Clark County Recorder. 

4. Wiegand failed to pay the Associations assessment lien and on January 30, 2013, the 

Association recorded aN otice of Default and Election to Sell Real Property to Satisfy Delinquent 

Assessment Lien with the Clark County Recorder. The Notice ofDefault was mailed via certified 

17 mail to both Wiegand and U.S. Bank, the then holder of the deed of trust. 

18 5. Neither Wiegand nor any other person paid the Association's lien and on May 7, 2013, the 

19 Association recorded a Notice of Foreclosure Sale with the Clark County Recorder. The Notice 

20 of Sale was mailed to both Wiegand and U.S. Bank via certified mail. 

21 6. The Notice of Sale was published for three consecutive weeks in the Nevada Legal News. 

22 It was also posted on the Property and three of the most public places in Clark County, Nevada, as 

23 well as three of the most public places in the Las Vegas, Nevada. 

24 7. Again, neither Wiegand nor any other person paid the Association's assessment lien. 

25 Therefore, the Property was sold at a foreclosure auction on May 31, 2013. 

26 

27 1The assignment to Christiana occurred seven months after the property was sold at the 
foreclosure sale. At the time of the foreclosure sale the deed of trust was held by U.S. Bank, 

28 N.A., which is not a party to this case and, according to Christiana's Notice oflnterested Parties 
(ECF 2) has no interest in this case. 
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""" L!) 

1 8. At the foreclosure auction held on May 31, 2013, K&P was the highest bidder and 

2 purchased the Property for Forty Thousand dollars ($40,000). The Association, through its agent 

3 NAS, provided K&P with a Foreclosure Deed containing all the recitals required under NRS 

4 116.31164, which constitutes "conclusive proof'' that the Property passed to K&P free of any 

5 claims by Wiegand or any other persons, including U.S. Bank or Christiana. 

6 2. PROCEDURAL BACKGROUND: 

7 Plaintiff Christiana Trust, A Division of Wilmington Savings Fund Society, FSB, 

8 ("Christiana") filed a Complaint for Quiet Title and Declaratory Relief on August 21, 2015, naming 

9 K&P as the defendant. Christiana also filed a Certificate of Interested Parties, stating that 

1 0 Christiana is not aware of any other interested parties to this action. 

""" . ~ :b 11 On September 9, 2015, K&P filed an Answer to Complaint and Counterclaims against 
(.)(') 0 

a:o """ g; ,gJ ~ 12 Christiana requesting quiet title and declaratory relief. 
o~8l-:-:-
ffi .g~ ~ 13 On October 5, 2015 Christiana filed a Motion to Dismiss claiming that NRS Chapter 116 
S:~ro..-

~ ~ ~ § 14 violates due process; NRS 116.3116 violates the takings clause ofthe United States and Nevada 
1-o<L>.D 
J: Zo 
(!) 0 -""" a::: ~ ~ N' 15 Constitutions; K&P 's act of requesting quiet title and declaratory relief invokes government action; 
s:a.<L>R 
o>~ 

~ ~ gJ -t 16 the non-judicial foreclosure provisions ofNRS Chapter 116 violate due process; the ramifications 
I-N ....II-

17 of NRS Chapter 116 violates public policy; and, the Nevada Supreme Court's decision in SFR 

18 should not be applied retroactively. 

19 On October 13,2015 K&P filed an Opposition to Christiana's Motion to Dismiss and also 

20 filed a Countermotion for Summary Judgment. 

21 On November 9, 2015, the Court issued its Order granting Christiana Trust's Motion to 

22 Dismiss Counterclaim on the basis that the Nevada Supreme Court's decision in SFR Investment 

23 Pool I, LLC v. U.S. Bank, N.A., 334P.3d408 (Nev. 2014) is to only be applied prospectively. The 

24 Court reserved judgment on Christiana's due process issue and determined the motion under 

25 Chevron Oil Co. v. Huson, 404 U.S. 97 (1971). 

26 In reaching its conclusion, the Court determined that in SFR theN evada Supreme Court did 

27 not address the issue of retroactive application because the matter was determined on different 

28 grounds, the Nevada Supreme Court assumed that its ruling would be applied retroactively. 
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1 Therefore, this federal court conducted an analysis under Huson and Breithaupt and concluded that 

2 under the federal common law of equity it would not be fair to apply SFR retroactively. 

3 On November 20, 2015, K&P submitted a Motion for Reconsideration on the grounds that 

4 the Nevada Supreme Court was presented with arguments regarding the prospective versus 

5 retroactive application of SFR and rejected the arguments for only the prospective application. 

6 On December 3, 2015, the court denied K&P's Motion for Reconsideration stating: 

7 The Court dismissed the Counterclaim under Chevron Oil Co. V. Huson, 404 U.S. 
97 (1971) (recognizing limitations on the retroactive application of judicial rulings 

8 as a matter of common law equity), abrogated in part by Harper v. Va. Dep 't of 
Taxation, 509 U.S. 86 (1993) (holding that when the Supreme Court interprets 

9 federal laws, inferior courts should as a default apply teat interpretation 
retroactively:. The Court ruled that in the present case, the Huson factors weighed 

1 0 against the retroactive application of SFR Investments Pool L LLC v. US. Bank, 
NA., 334 P.3d 408 (Nev. 2014). The Court noted that Huson was a federal 

11 common law rule, but the Nevada Supreme Court did not need to address the 
federal due process issue beyond the scope of Huson. See Breithaupt v. USAA Prop. 

12 & Cas. Ins. Co., 867 P.2d 405 (Nev. 1994). A closer look, however, showed both 
that SFR Investments Pool I was silent on retroactivity and that the Nevada 

13 Supreme Court approved the Huson rule as a general matter. The Court ruled that 
SFR Investments Pool I did not apply retroactively under the Huson rule, as 

14 approved in Breithaupt .. 

15 The court further stated that the SFR opinion did not address retroactivity, however, under 

16 either the Huson!Breithaupt line of cases or otherwise, and argument under that line of cases were 

17 made only in amici briefs, not in the opening or answering briefs, which means that the issue was 

18 waived by both sides, and the Court had discretion to address it sua sponte. This Court determined 

19 that the SFR Courts' silence on the issue indicates that is did not exercise that discretion and for 

20 whatever the reasons, the issue (of retroactive application) was not litigated. 

21 In closing, the court stated that it expressed no opinion as to whether it would certifY the 

22 issue if asked. K&P, therefore, respectfully asks this court to certifY the question to the Nevada 

23 Supreme Court in accordance with NRAP 5. 

24 3. APPLICABLE LEGAL STANDARD: 

25 The Nevada Supreme Court may answer questions oflaw certified to it by a United States 

26 District Court upon the request of the certifYing court. Crocket & Myers, Ltd. V. Napier, Fitzgerald 

27 & Kierby, LLP, 401 F. Supp.2d 1120 1128 (D. Nev. 2005) Questions oflaw are certified to the 

28 Nevada Supreme Court pursuant to NRAP 5 and states in relevant part: 

Page 5 of 11 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

(a) Power to Answer. The Supreme Court may answer questions fo law certified 
to it by the Supreme Court of the United States, a Court of Appeals of the United 
States or of the District of Columbia, a United States District Court, or a United 
States Bankruptcy Court when requested by the certifYing courts, if there are 
involved in any proceeding before those courts questions oflaw of this state which 
may be determinative of the cause then pending in the certifYing court and as to 
which it appears to the certifYing court there is no controlling precedent in the 
decisions of the Supreme Court of this state. 

(b) Method oflnvoking. This Rule may be invoked by an order of nay of the courts 
referred to in Rule 5(a) upon the court's own motion or upon the motion of any 
party to the cause. 

Here, and as set forth in greater detail below, the issue to be certified is ripe for certification as the 

current proceedings involve interpretation of Nevada law for which there is no controlling 

precedent and resolution fo the issue is outcome determinative to this case. Thus, it is clear that 

a federal court has authority to certify the legal question to the Nevada Supreme Court. 

The United States Supreme Court has recognized the wisdom of certification by stating 

certification of "novel or unsettled questions of state law for authoritative answers by a State's 

highest court . . . may save time, energy, and resources and help build a cooperative judicial 

federalism." Arizonans for Official English v. Arizona, 520 U.S. 43,77 (1997) Questions regarding 

the interpretation of unresolved issues of state law are most appropriate for certification. Rivera v. 

Philip Morris, Ind., 209 P.3d 271 (Nev. 2009) (appropriate for federal district court to certifY 

question of whether Nevada law recognizes a heeding presumption in strict products liability 

failure-to-warn cases); Chaffee v. Roger, 311 F.Supp.2d 962 (D.Nev. 2004) (certifYing question 

to Nevada Supreme Court as to the definitions of the terms "threat" and "intimidate" under NRS 

199.300(1)(b); Life Ins. Co. OfNorthAmerica v. Wollett, 766 P.2d 893 (Nev. 1988) (appropriate 

for federal district court to certifY question of whether state statute barring beneficiaries convicted 

of murder from recovering life policy benefits was exclusive basis under Nevada law for denying 

entitlement to insurance proceeds). Furthermore, certifYing a question for law to the Supreme 

Court ofNevada is proper if one of the possible answers will conclude the federal case, or if the 

answer may resolve one of the pending claims, if not the entire case. Volvo Cars ofN orth America, 

Inc., v. Ricci, 137 P.3d 1161, 1164 (Nev. 2006). 

4. ARGUMENT: 

A. Proposed Question to be Certified: 

Page 6 of 11 4/21/2016 11:33:07 AMWFZ0708
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I-N ....II-

1 K&P respectfully request this Court certify the following question to theN evada Supreme 

2 Court: 

3 Whether theN evada Supreme Court's holding in SFRinvestment Pool I, LLC 

4 v. U.S. Bank; N.A., 334 P.3d 408 (Nev. 2014) is to be applied "retroactively" to 

5 cases involving HOA foreclosures that occurred prior to the date of the 

6 decision (September 18, 2014), or is the Court's holding only to be applied 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

prospectively to HOA foreclosures that have occurred after September 18, 

2014. 

B. Background Relative to the Question to be Certified: 

The case in question, SFR Investment Pool I, LLC v. US Ban1c, N.A., 334 P.3d 408, was 

decided by the Nevada Supreme Court on September 18, 2014. Virtually every case before the 

United States District Court for the District ofNevada as well as the Nevada State District Courts 

regarding the subject ofHOA foreclosures involves a lien that was foreclosed by a Homeowners 

Association as a result of the property owner defaulting on the payment of monthly Association 

dues and assessments. In every one of those cases the property was secured by a Deed of Trust in 

favor of a financial institution. The SFR case presented the question of whether or not a 

Homeowners Association's lien under NRS 116.3116(2) is a true priority lien such that its 

foreclosure extinguishes a first deed of trust on the property and if so, whether it can be foreclosed 

nonjudicially. The Nevada Supreme Court answered both questions in the affirmative. The 

Supreme Court also addressed arguments regarding the content of notices provided to US Bank and 

whether or not a mortgage savings clause contained within the Association's declaration of CC&Rs 

was valid. The Supreme Court ruled that since the notice of default and notice of sale were 

provided to other interested parties and not just the lender that the notices were not required to 

breakdown the amount of super priority lien. The Supreme Court also ruled that a mortgage 

savings clause in the CC&Rs violated NRS 116.1104. 

I. This an issue of first impression with no controlling precedent. 

This issue is clearly an issue of first impression inN evada. While there may be a myriad 

of cases before the Federal and State Courts Nevada, there is yet to be any precedential decision 

Page 7 of 11 
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1 from any appellate authority on the issue of whether SFR should not be applied retroactively. 

2 ii. This issue recurs frequently. 

3 Again, there are countless cases pending in both the federal district courts and the state 

4 courts. Therefore, not only is this issue likely to recur, it is recurring in a substantial number of the 

5 cases. 

6 iii. There are conflicting decisions. 

7 This issue is contested and there are conflicting decisions between this court and other 

8 courts in Nevada. In this case, the court has determined that SFR is to be applied prospectively 

9 only. However, there are other cases where trial level courts have determined that SFR applies 

10 retrospectively. In at least two other cases Judge Susan Johnson rejected the bank's argument for 

11 prospective application only. In case no. A-15-7122683 and case no. A-13-693826 Judge Johnson 

12 stated: 

13 Plaintiff also proposes the Nevada Supreme Court's decision, SFR Investments 
Pooll, LLC, 130 Nev. Ad.Op. 75, 334 P.3d 408, should be applied retroactively 

14 to permit extinguishment of its first deed oftrust, and it cites Chevron Oil Co. V. 
Hudson, 404 U.S. 497, 106-107,92 S.Ct. 349, 30 L.Ed.2d296 (1971) to support it 

15 premise. However, as pointed out by Defendant SFR INVESTMENTS POOL I, 
LLC, the holding of Chevron Oil Co. is not applicable as it dealt with the issue of 

16 applying new rules of law retroactively, whereas SFR Investments Pool L LLC 
involved statutory construction of NRS Chapter 116, which as been in existence 

17 since December 31, 1991. As noted in Morales-Izquerdo v. Department of 
Homeland Security, 600 F.3d 1076, 1087-1088 (9th Cir. 2010), "'[a] judicial 

18 construction of a statute is an authoritative statement of what the statute meant 
before as well as after the decision of the case giving rise to that construction."' 

19 Quoting Rivers v. Roadway Express, 511 U.S. 298, 312-313, 114 S.Ct. 1510, 128 
L.Ed.2d 274 (1994) When a court interprets a statute, "' it is explaining its 

20 understanding of what the statute has meant continuously since the date when it 
became law.'" Morales-Izaquierdo, 600 F.2d at 1088, quoting Rivers, 511 U.S. at 

21 313 n.12. As a consequence, judicial interpretations are given "[ f]ull retroactive 
effect[.] Morales-Izaquerdo, 600 F.3d at 1088. Accordingly, this Court concludes 

22 the Nevada Supreme Court's decision in SFR Investments Pool L LLC should be 
applied retroactively, as well as prospectively. 

23 

24 The arguments presented to Judge Johnson were the same arguments that were presented 

25 to this court. Yet, Judge Johnson reached the exact opposite opinion on at least two separate 

26 occasions. 

27 iv. Whether the issue has broad application. 

28 The resolution of this issue will have an immense impact on the Nevada homeowners' 
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1 association foreclosure market and will be applied to all foreclosures and litigation involving said 

2 foreclosures across Nevada. 

3 v. Authority from other jurisdiction is not persuasive in this case. 

4 Because SFR was a case of first impression, there is no persuasive authority from other 

5 jurisdictions upon which this court can rely. 

6 vi. K&P has promptly moved for certification. 

7 As noted above, the Court only recently denied K&P's motion for reconsideration on 

8 December 3, 2015. Therefore, this motion is timely. K&P makes the current motion now largely 

9 because motions to certify questions of state law are typically disfavored on appeal. See~., In re 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Complaint of McLinn, 744 F.2d 677, 681 (9th Cir. 1984) (notice a party should not be allowed a 

second chance at victory through certification). By bringing the motion now, K&P seeks to have 

the issues resolved in a timely manner. 

vii. If certification will save time, money and resources, or promote 
cooperative judicial federalism. 

While K&P acknowledges this Court's authority to decided cases, it is axiomatic that the 

Nevada Supreme Court has the final authority to interpret issues of Nevada law. Danforth v. 

Minnesota, 552 U.S. 264, 291-92 (2008). Without certifying the question, this Court will be left 

with the task of attempting to predict how the Nevada Supreme Court would rule on the issue. 

Strother v. S. California Permanente Med. Grp., 79 F.3d 859, 865 (9th Cir. 1996). This approach 

should be disfavored in this instance; especially considering the issue is likely to be ultimately 

decided by the Nevada Supreme Court. 

viii. The issue implicates Nevada's public policy concerns. 

The issue is clearly important to Nevada's public policy relating to homeowners 

associations and those person who purchased properties at foreclosure sales with the beliefthat the 

first deed of trust was extinguished by the HOA foreclosure. Here, a ruling that SFR does not 

apply to those foreclosures occurring prior to September 18, 2014 would greatly impact that rights 

of those purchasers. 

In addition, adopting Christiana' argument would make the parties who were on the side 

of the arguments that SFR agreed with (the winners) now losers and those parties that were on the 
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1 losing side of the argument would become winners because, regardless of the position they took 

2 or how they interpreted the statute, the decision of the Nevada Supreme Court will not apply to 

3 them ifthe HOA foreclosure occurred prior to September 18, 2014. 

4 K&P believes such an interpretation is a violation of the United States Supreme Court 

5 holding in Erie Railroad Co. v. Tompkins, 304 U.S. 64 and 28 U.S.C. § 1652, which states: 

6 The laws of the several states, except where the Constitution or treaties of the 
United States or Acts of Congress otherwise require or provide, shall be regarded 

7 as rules of decision in civil actions in the courts ofthe United States, in cases where 
they apply. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

K&P further argues that since issuing its decision in SFR the Nevada Supreme Court has 

remanded more that 150 cases with directives to the lower court to conduct proceedings consistent 

with the Supreme Court's holding in SFR. Virtually every case in front of the Supreme Court on 

this issue involved HOA foreclosures that occurred prior to the SFR decision. If it was not the 

intent of the Supreme Court that SFR would apply retrospectively, the Supreme Court would not 

have remanded all those cases for proceedings consistent therewith. 

CONCLUSION 

Based on all the foregoing, K&P respectfully asks the Court to certi , the above referenced 
I 

I 
question to the Nevada Supreme Court. 

• '(Lc-
L<f' 

DATED this -i;@th day of January, 2016 

THEWRIG!1T 

( 
41/ 
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2 I HEREBY CERTIFY that on the 6th day of January 2016, I electronically filed the K&P 

3 HOMES, LLC'S MOTION FOR CERTIFIED QUESTION TO THE NEVADA SUPREME 

4 COURT using the CM/ECF system, which will cause the document to be served upon the 

5 following counsel of record: 

6 WRIGHT FINLAY & ZAK, LLP 
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8 Dana J. Nitz, Esq. 

9 Natalie C. Lehman, Esq. 
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WRIGHT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Nevada Bar No. 0050 
Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 
dnitz@wrightlegal.net 
nlehman@wrightlegal.net 
Attorneys for Plaintiff/Counter-Defendant, Christiana Trust, a Division of Wilmington Savings 
Fund Society, FSB, not in its individual capacity but as Trustee of ARLP Trust 3 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

 
   
CHRISTIANA TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND SOCIETY, 
FSB, NOT IN ITS INDIVIDUAL CAPACITY 
BUT AS TRUSTEE OF ARLP TRUST 3 
 
  Plaintiff, 
 
 vs. 
 
K&P HOMES, A SERISE LLC OF DEK 
HOLDINGS, LLC, a Nevada limited liability 
company, 
 
             Defendants. 

 

 Case No.:  2:15-cv-01534-RCJ-VCF 
 
CHRISTIANA TRUST’S OPPOSITION 
TO MOTION TO CERTIFY QUESTION 
TO SUPREME COURT OF NEVADA  

Plaintiff/Counter-Defendant, Christiana Trust, a Division of Wilmington Savings Fund 

Society, FSB, not in its Individual Capacity but as Trustee of ARLP Trust 3 (“Christiana 

Trust”), by and through its attorneys of record, Dana Jonathon Nitz, Esq., and Natalie C. 

Lehman, Esq., of the law firm of Wright, Finlay & Zak, LLP, hereby submits the following 

Opposition to Defendant/Counterclaimant K&P Homes, a series of DEK Holdings, LLC (“K&P 

Homes”) Motion to Certify Question to Nevada Supreme Court.  
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I. INTRODUCTION 

By its Counterclaim, K&P Homes sought a judicial determination that the first Deed of 

Trust held by Christiana Trust was extinguished by the homeowners association foreclosure sale 

of the property located at 7461 Glimmering Sun Avenue, Las Vegas, Nevada 89178 (hereinafter, 

the “Property”) conducted on May 31, 2013 (hereinafter, “HOA Sale”) pursuant to NRS Chapter 

116 (hereinafter, the “Statute”). Christiana Trust responded to the Counterclaim by filing a 

Motion to Dismiss which included the argument that SFR Investments Pool 1, LLC v. U.S. Bank, 

130 Nev. Adv. Op. 75, 334 P.3d 408 (2014) (hereinafter, “SFR”) should not be applied 

retroactively. This Court agreed with Christiana Trust and granted its Motion to Dismiss on the 

basis of the federal common law principals of equity set forth in Chevron Oil Co. v. Huson, 404 

U.S. 97 (1971) limiting retroactivity.  

K&P Homes now seeks an order from the Court to certify to the Nevada Supreme Court 

whether the Court correctly applied federal common law principles.  However, certification is 

not proper because this Court’s decision is not based on an interpretation of state law, but on 

federal common law equities.  The certification process simply does not permit the Nevada 

Supreme Court to weigh in on whether a federal district court applied federal common law 

principles correctly.  K&P’s redress, if it believes the Court abused its discretion, is to file an 

appeal.  

Moreover, even if a question of state law was present, the decision to certify a question to 

a state supreme court rests in the “sound discretion” of the district court. Even where state law is 

unclear, resort to the certification process is not obligatory. See Lehman Bros. v. Schein, 416 

U.S. 386, 390, 94 S. Ct. 1741, 40 L. Ed. 2d 215 (1974). 

II. STATEMENT OF FACTS 

Wiegand Loan Documents 

On or about July 25, 2007, Rita Wiegand (hereinafter “Wiegand”) purchased the 

Property.1  The Deed of Trust executed by Wiegand identified Universal American Mortgage 
                                                 
1 A true and correct copy of the Grant, Bargain, Sale Deed recorded in the Clark County 
Recorder’s Office as Book and Instrument Number 20070725-0005225 is attached to Plaintiff’s 
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Company, LLC as the Lender, and secured a loan in the amount of $284,200.00 (hereinafter the 

“Wiegand Loan”).2  On October 20, 2009, an Assignment of the Deed of Trust to BAC Home 

Loans Servicing, LP FKA Countrywide Home Loans Servicing LP was recorded.3 On January 

30, 2014, an Assignment of the Deed of Trust to Christiana Trust was recorded.4  

The HOA Sale, and Buyer’s Acquisition of the Property  

On July 31, 2012, a Notice of Delinquent Assessment Lien was recorded against the 

Property by Nevada Association Services, Inc. (hereinafter “HOA Trustee”), as agent for 

Tuscalante Homeowners Association (hereinafter “HOA”).5  On January 30, 2013, a Notice of 

Default and Election to Sell under Homeowners Association Lien was recorded against the 

Property by the HOA Trustee on behalf of the HOA.6  On May 7, 2013, a Notice of Foreclosure 

Sale was recorded against the Property by the HOA Trustee.7  The recorded Notice of 

Foreclosure Sale states a non-judicial foreclosure sale occurred on November 8, 2013 

(hereinafter the “HOA Sale”), whereby K&P Homes acquired its interest in the Property, if any, 

for $40,000.00. On June 4, 2013, a Foreclosure Deed was recorded by which K&P Homes 

claimed its interest.8 

                                                                                                                                                             
Request for Judicial Notice (hereinafter, “Plaintiff’s RJN”) as Exhibit 1.  All other recordings 
stated hereafter are recorded in the same manner. 
2 A true and correct copy of the Deed of Trust recorded as Book and Instrument Number 
20070725-0005226 is attached to Plaintiff’s RJN as Exhibit 2. 
3 A true and correct copy of the Corporation Assignment of Deed of Trust recorded as Book and 
Instrument Number 200910200002000 is attached to Plaintiff’s RJN as Exhibit 12. 
4 A true and correct copy of the Assignment of Deed of Trust recorded as Book and Instrument 
Number 201401300000021 is attached to Plaintiff’s RJN as Exhibit 3. 
5 A true and correct copy of the Notice of Delinquent Assessment Lien recorded as Book and 
Instrument Number 201207310002531 is attached to Plaintiff’s RJN as Exhibit 4.  
6 A true and correct copy of the Notice of Default and Election to Sell Under Homeowners 
Association Lien recorded as Book and Instrument Number 201300000690 is attached to 
Plaintiff’s RJN as Exhibit 5.  
7 A true and correct copy of the Notice of Foreclosure Sale recorded as Book and Instrument 
Number 201305070000897 is attached to Plaintiff’s RJN as Exhibit 6.  
8 A true and correct copy of the Foreclosure Deed recorded as Book and Instrument Number 
201306040000600 is attached to Plaintiff’s RJN as Exhibit 7.  
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The Court’s Ruling on Christiana Trust’s Motion to Dismiss K&P Homes’ Counterclaim 

On October 5, 2015, Christiana Trust filed a Motion to Dismiss K&P’s Counterclaim 

based in part on the argument the Nevada Supreme Court's decision in SFR should not be 

applied retroactively.  On October 13, 2015, K&P filed an Opposition to Christiana Trust's 

Motion to Dismiss and filed a Countermotion for Summary Judgment. 

On November 9, 2015, the Court issued its Order granting Christiana Trust's Motion to 

Dismiss Counterclaim on the basis that SFR is not retroactive. The Court determined the motion 

under Chevron Oil Co. v. Huson, 404 U.S. 97 (1971), but reserved judgment on Christiana's due 

process issue. In reaching its conclusion, the Court determined that in SFR the Nevada Supreme 

Court did not address the issue of retroactive application because the matter was determined on 

different grounds, but assumed that its ruling would be applied retroactively. Therefore, this 

federal court conducted an analysis under Huson and Breithaupt and concluded that under the 

federal common law of equity it would not be fair to apply SFR retroactively. 

On November 20, 2015, K&P submitted a Motion for Reconsideration on the grounds 

that the Nevada Supreme Court was presented with arguments regarding the prospective versus 

retroactive application of SFR and rejected the arguments for only the prospective application. 

On December 3, 2015, the court denied K&P's Motion for Reconsideration stating: 
The Court dismissed the Counterclaim under Chevron Oil Co. v. Huson, 404 U.S. 
97 (1971) (recognizing limitations on the retroactive application of judicial 
rulings as a matter of common law equity), abrogated in part by Harper v. Va. 
Dep't of Taxation, 509 U.S. 86 (1993) (holding that when the Supreme Court 
interprets federal laws, inferior courts should as a default apply teat interpretation 
retroactively. The Court ruled that in the present case, the Huson factors weighed 
against the retroactive application of SFR Investments Pool 1 LLC v. US. Bank, 
NA., 334 P.3d 408 (Nev. 2014). The Court noted that Huson was a federal 
common law rule, but the Nevada Supreme Court did not need to address the 
federal due process issue beyond the scope of Huson. See Breithaupt v. USAA 
Prop. & Cas. Ins. Co., 867 P.2d 405 (Nev. 1994). A closer look, however, showed 
both that SFR Investments Pool I was silent on retroactivity and that the Nevada 
Supreme Court approved the Huson rule as a general matter. The Court ruled that 
SFR Investments Pool 1 did not apply retroactively under the Huson rule, as 
approved in Breithaupt.  

The court further stated that the SFR opinion did not address retroactivity, although the SFR 

Court had discretion to address it sua sponte. This Court determined that the SFR Court’s 
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silence on the issue indicates that is did not exercise that discretion and the issue was not 

litigated. 

III. LEGAL ARGUMENTS 

A. K&P IS IMPROPERLY ASKING THE NEVADA SUPREME COURT TO 
DETERMINE IF A FEDERAL COURT CORRECTLY APPLIED FEDERAL 
COMMON LAW.   

The decision to certify a question to a state supreme court rests in the “sound discretion” 

of the district court. Eckard Brandes, Inc. v. Riley, 338 F.3d 1082, 1087 (9th Cir. 2003) (quoting 

Louie v. United States, 776 F.2d 819, 824 (9th Cir. 1985)); Micomonaco v. Washington, 45 F.3d 

316, 322 (9th Cir. 1995) (same); Riordan v. State Farm Mut. Auto. Ins. Co., 589 F.3d 999, 1009 

(9th Cir. 2009). 

Once a federal court has certified a question of unsettled law to the state’s highest court, 

the federal court is bound to follow state law as declared by its highest court. See Sifers v. 

General Marine Catering Co., 892 F.2d 386, 391 (5th Cir. 1990); Grover by Grover v. Eli Lilly 

& Co., 33 F.3d 716, 719 (6th Cir. 1994).  The reasoning for this is that a state’s fundamental 

interest in protecting its sovereignty would be undermined if federal courts were permitted to 

ignore a declaration of state law obtained through the certification process.  

In short, certification allows federal courts to refer state law issues to state courts while 

retaining the authority to rule on federal constitutional questions. Allstate Ins. Co. v. Serio, 261 

F.3d 143, 151–152 (5th Cir. 2001). It is, of course, axiomatic that the proposed question to 

certify must ask the state supreme court to interpret a question of state law. Id.  Here, no 

basis exists for certification because the question K&P seeks to certify is whether a federal 

district court correctly applied federal common law principles. This Court’s ruling was not based 

on any interpretation of unsettled state law, but on equities found in the federal common law set 

forth in Chevron Oil – a United States Supreme Court case.  K&P admitted this limitation when 

it acknowledged the Court’s order fell “under the federal common law of equity.”  Motion at p. 

5:2. The certification process simply does not permit the Nevada Supreme Court to weigh in on 

whether a federal district court applied federal common law principles correctly.  K&P’s redress, 

if it believes the Court abused its discretion, is to file an appeal.   
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Further, this Court’s ruling on retroactivity is not a violation of the U.S. Supreme Court 

holding in Erie Railroad Co. v. Tompkins, 304 U.S. 64, as K&P Homes suggested on page 10 of 

the Motion, because the Nevada Supreme Court approved of the holding of Chevron Oil, in 

Breithaupt v. USAA Prop. Cas. Ins. Co., 867 P.2d 402, 405 (Nev. 1994).  

Because the Court’s ruling does not involve a question of application of any state law, 

K&P’s request for certification is inappropriate and must be denied.  

B. EVEN IF IT PRESENTED A STATE LAW QUESTION, CERTIFICATION IS 
NOT OBLIGATORY  

Even if this case involved a situation where state law was unclear and certification 

necessary, resort to the certification process is not obligatory. See Lehman Bros. v. Schein, 416 

U.S. 386, 390, 94 S. Ct. 1741, 40 L. Ed. 2d 215 (1974). Furthermore, "[m]ere difficulty in 

ascertaining local law is no excuse for remitting the parties to a state tribunal for the start of 

another lawsuit." Id.  

In general, certification may be appropriate under the following circumstances: 

• The question is of first impression or likely to recur. 

• The question involves a question of state constitutional law. 

• State precedents (or federal precedents interpreting state law) clearly conflict or are 

unclear. 

• The applicable law is not the law of the state in which the federal court is located. 

• The unsettled law is outcome determinative. 

• The issue is important to the state. 

The most important factors in determining whether to exercise discretion in favor of certification 

are (1) the closeness of the question, and (2) the existence of sufficient sources of state law, 

statutes, judicial decisions, and attorney general opinions to allow a principled rather than 

conjectural conclusion. 17A-124 Moore's Federal Practice - Civil § 124.22 (2015). Additional 

considerations include (3) whether considerations of comity are relevant in light of the particular 

issue and case to be decided, and (4) the practical limitations of the certification process, 

including significant delay and the possible inability to frame the issue so as to produce a helpful 

response from the state court. 17A-124 Moore's Federal Practice - Civil § 124.22 (2015). 
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C. IF CERTIFICATION WERE GRANTED, A STAY OF THE CASE WOULD BE 
INAPPROPRIATE AS THERE ARE ADDITIONAL GROUNDS UPON WHICH 
THIS COURT CAN DECIDE THE CASE  

In addition to the retroactivity question, this Court has noted that there are additional 

grounds upon which it can rule on the quiet title issue, notably whether NRS 116.3116 satisfies 

substantive and procedural due process under the United States Constitution. See Order Granting 

Plaintiff’s Motion to Dismiss K&P Homes’ Counterclaim at page 3. Additionally, discovery has 

revealed that the HOA lien was void based on the lien containing assessments which were 

discharged in the bankruptcy of one of the homeowners, Lynn Burke. Thus, any stay which 

could be imposed would not be appropriate as there are several bases upon which this Court 

could decide the case without waiting for the Nevada Supreme Court to decide an unrelated 

issue. 

IV. CONCLUSION 

Based on the above, Christiana Trust respectfully requests the Court deny K&P Homes’ 

Motion to Certify Question to Nevada Supreme Court. 

DATED this 5th day of February, 2016. 

WRIGHT, FINLAY & ZAK, LLP 
 

/s/Natalie C. Lehman, Esq.    
Dana Jonathon Nitz, Esq. 
Nevada Bar No. 0050 
Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
Attorneys for Plaintiff/Counter-Defendant, 
Christiana Trust, a Division of Wilmington Savings 
Fund Society, FSB, not in its individual capacity but 
as Trustee of ARLP Trust 3 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP; that 

service of the foregoing CHRISTIANA TRUST’S OPPOSITION TO MOTION TO 

CERTIFY QUESTION TO NEVADA SUPREME COURT was made on the 5th day of 

February, 2016, by electronic means or depositing a copy of same in the United States Mail, at 

Las Vegas, Nevada, addressed as follows: 
 
John Henry Wright, Esq. 
Nevada Bar No. 6182 
The Wright Law Group, PC 
2340 Paseo Del Prado, Suite D-305 
Las Vegas, Nevada 89102 
Phone: (702) 405-0001 
Fax: (702) 405-8454 
Attorney for Defendants, 
K&P HOMES, A SERIES LLC OF DEK HOLDINGS, LLC  
 
 
 
      /s/Jill M. Sallade________________________ 

An Employee of WRIGHT, FINLAY & ZAK, 
LLP 
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CHRISTIANA ·TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDIVIDUAL 
CAP A CITY BUT AS TRUSTEE OF ARLP 
TRUST 3, 

Plaintiff, 

vs. 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Defendants. 

K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Counterclaimant, 

vs. 

CHRISTIANA TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDIVIDUAL 
CAP A CITY BUT AS TRUSTEE OF ARLP 
TRUST 3, 

Counterdefendant. 

CASE NO: 2:15-CV-01534-RCJ-VCF 

K&P HOMES, A SERICE LLC OF DEK 
HOLDINGS, LLC'S REPLY TO 
CHRISTIANA TRUST'S OPPOSITION 
TO MOTION TO CERTIFY QUESTION 
OF LAW TO THE SUPREME COURT 
OF NEVADA 

Oral Argument Requested 
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K&P HOMES, A SERIES LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 

Third-Party Plaintiff, 

vs. 

RITA WIEGAND, an individual, 

Third-Party Defendant. 

9 COMES NOW Defendant and Third-Party Plaintiff, K&P HOMES, A SERIES LLC OF 

10 DEKHOLDINGS, LLC, (K&P) by and through its counsel ofrecord, JOHN HENRY WRIGHT, 

11 
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ESQ., ofTHE WRIGHT LAW GROUP, P,.C., submits its Reply to Christiana Trust's Oppositon 

to Motion to Certify the following state law question to the Nevada Supreme Court: 

REPLY MEMORANDUM OF POINTS AND AUTHORITIES 

1. This Court Suggested that It would Defer the Question of Retroactive Application of SFR 
to the Nevada Supreme Court: 

In its Order denying K&P's Motion for Reconsideration the Court stated that the SFR 

opinion did not address retroactivity and suggested that it would consider certifying the question 

to the Nevada Supreme Court, if asked to do so. K&P has asked the Court to do so. 

2. Christiana's Opposition to Certification: 

In its Opposition, Christiana argues that the United States District Court cannot certify the 

proposed question of law to the Nevada Supreme Court because the issue of retroactivity is 

somehow a federal common law issue. Christiana argues that the Court only applied the principles 

set out in Chevron Oil and didn't question whether or not theN evada Supreme Court intended that 

their opinion in SFR applied to other cases similar to this one. Christiana is simply wrong. This 

Court very clearly addressed the question of retroactivity of SFR. The final paragraph of this 

Court's order states as follows: 

Defendant has asked the Court to reconsider. Defendant argues that the SFR 
Investments Pool I Court was presented with arguments against retroactivity and 
reject them by applying the rule in that case (and later in other cases) where the 
HOA foreclosure predated that opinion. The opinion did not address retroactivity, 
however, under either the Huson/Breithaupt line of cases or otherwise, and 
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1 arguments under that line of cases were made only in amici briefs, not in the 
opening or answering briefs, which means the issue was waived by both sides, and 

2 the Court has discretion whether to address it sua sponte. See Powell v. Liberty 
Mut. Fire Ins. Co., 252 P.3d 668, 672 n.3 (Nev. 2011) (citing Nev. R. App. Proc. 

3 28(a)(8) (2009)). The Court's silence on the issue indicates that id did not exercise 
that discretion. Whatever the reasons, the issue was not litigated. The Court 

4 expresses no opinion as to whether it would certify the issue if asked. 

5 Clearly the "question" was whether or not theN evada Supreme Court intended that SFR be applied 

6 retroactively and not a question about the application of federal common law as Christiana 

7 suggests. 

8 3. 

9 

ARGUMENT: 

A. Proposed Question to be Certified: 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

K&P respectfully requested that this Court certify the following question to the Nevada 

Supreme Court: 

Whether the Nevada Supreme Court's holding in SFR Investment Pool I, LLC 
v. U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014) is to be applied retroactively to 
cases involving HOA foreclosures that occurred prior to the date of the 
decision (September 18, 2014), or is the Court's holding only to be applied 
prospectively to HOA foreclosures that have occurred after September 18, 
2014. 

B. The Nevada Supreme Court Has Likely Already Resolved this Issue in Favor of 
Retroactive Application: 

In its motion K&P argued that the above stated question is an issue of first impression in 

Nevada and that there may be a myriad of cases before the Federal and State Courts Nevada and 

that there is yet to be any precedential decision from any appellate authority on the issue of whether 

SFR should not be applied retroactively. However, in a recent opinion issued by the Nevada 

Supreme Court on January 28, 2016, the question of retroactive application of, SFR Investment 

Pool I, LLC v. US Bank, N.A., 334 P.3d 408, was resolved. In Shadow Wood Homeowners 

Association v. New York Community Bancorp, Inc., 132 Nev. Advance Opinion 5, the Nevada 

Supreme Court applied its holding in SFR to a case that involved an HOA foreclosure that occurred 

February 22, 2012, a full 31 months prior to the SFR decision on September 18, 2014. In its 

Shadow Wood opinion the Nevada Supreme Court applied its holding from SFR to a case with 

facts that arose prior to SFR. Clearly, the answer to the proposed certified question is going to be 

resounding "yes, we intended our decision to be applied retroactively." K&P has attached a copy 
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1 of the Shadow Wood opinion hereto as Exhibit 1 and would request that the court take judicial 

2 notice thereof, as K&P believes the Shadow Wood opinion answers the question of retroactive 

3 application as well as resolving a number of other issues presented in this case, including K&P's 

4 status as a bona fide innocent third-party purchaser. The Shadow Wood opinion also addresses 

5 the adequacy of the consideration paid for the property at foreclosure, which was another area of 

6 concern for this court in reaching its prior decision. 

7 CONCLUSION 

8 Based on all the foregoing, to the extent that the Court does not agree that the Shadow 

9 Wood opinion answers the question of retroactivity, K&P respectfully asks the Court to certify the 

10 
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13 
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15 
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17 
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IIE:=31l 18 
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25 
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proposed question to the Nevada Supreme Court. 

DATED this-+~-- day of February, 2016 

THEW 

JOHN HEN 
WRIGHTL 
2340 Paseo el ado, Suite D-305 
Las Vegas, Ne,rad 89102 
Attorney for K~P OMES, A SERIES LLC 
OF DEK HOLD \ 'GS, LLC LLC 
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CERTIFICATE OF SERVICE 
. ·.r~ 

I HEREBY CERTIFY that on the \_I day of February 2016, I electronically filed the 

3 K&P HOMES, LLC'S REPLY TO CHRISTIANA TRUST'S OPPOSITION TO MOTION 

4 FOR CERTIFIED QUESTION TO THE NEVADA SUPREME COURT using the CM/ECF 

5 system, which will cause the document to be served upon the following counsel of record: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

WRIGHT FINLAY & ZAK, LLP 

Dana J. Nitz, Esq. 

Natalie C. Lehman, Esq. 

Attorneys for Christiana Trust 

Dnitz@wrightlegal.net 

Nlehman@wrightlegal.net 

k Employee of WRIGHT LEGAL GROUP, P.C. 
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Case 2:15-cv-00786-RCJ-PAL Document 98~1 Filed 01/28/16 Page 1 of 25 

~32 Nev't Advance Opinion 5 
IN THE SUPREME COURrl' Oll' rrHE Srl'A'rE OF NEVADA 

SHADO\¥ 'NOO:O HOMEOWNERS 
ASSOCIATION, INC.; AND GOGO WAY 
TRUST, 
Appellants~ 
vs. 
NEW YORK COMMUNI~lY BANCORP, 
INC.! 
Respondent. 

No. 63180 

FILED 
JAN 2 8 2016 

A11peal from a district com't order g·mnting summary 

judgn1ent iu a quiet title and declaratm·y roHef action. Eighth Judicial 

District Court1 Clark County; Abbi Silver .• Judge, 

Vacated and re1nanded. 

Holland & Hart LLP·and Patricl~ 'John Reilly, Las Vegas; Alessi & Koenig, 
I .. l~C, and Bradley D. Ba~e1 Las Vegas; Tharpe & Howell and Ryan M. 
Kerbow, Las Vegas, 
for AppcUru:tt Shadow ·wood Homeowners Association, Inc. 

Law Offices of Michael J.i1• BohnJ Ltd., a11d Michael F. Bohn1 ]~as Vegas, 
f<Jr Appellant.Gogo vVay Trust. 

Brooks Hubley LLP and Gregg. A Hubley~ Las Vegas; Pi to D1mcan, ILP, 
and Kenitra A. Oavin5 Las Vegas, 
for Respondent. 

BElt-tORE THE COURT EN BANO. 
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OPINION 

By the Court) PICKERING, J·.: 

'This is an appeal from a distric.t court order setting aside a 

trustee's deed followh1g a homeowners' association (HOA) assessment lien 

foroclosuro sale. trhe district court helcl that NRS 1.16.3116(2) (2013) 

limited the HOA lien to nine months of common expense assessments and 

that the HOA acted unfairly ru.1d oppressively :in j11sistin.g 011 more than 

tha.t sum to eancel the sale; that the bi<l price was grossly inadequate; fllld 

U1at the foreclosure sale buyer did not qualify as a bona flde purchaser for 

value, rrhe appellants are the .HOA and the lien foreclosure sale buyer 

whose trustee's deed t:he district~ court set aside. They argue that NRS 

116.31166 (2013); which says that certah:t recitals in an HOA trustee's sale 

deed are <tconclusive proof of the matters· recited/' rem1ers such deeds 

l.utassailable. Vve disagree ancl reaffirm that, in an appmprlate case~ a 

court pan grant equitable l'elief from a defective HOA lien foreclosure sale. 

E.g.~ Long v. Tow1u~, 98 Nev. 11, 639 P.2cl 528 (1982). We conclude, 

though, that the dist.dct court ened ·in lirniting the HOA lien amount to 

nine months of common expense assessn1ents and :in resolving on 

smmnary judgment the signifi.cant :issues of fact surrounding the parties' 

conduct, the HOA lien a1110unt1 i;he forBclosure sale buyer's stntus, and the 

competing equities in this i.1ase. Vve therefore vacate and remanet 

1 
'l'he parties to this case are the bank that "held the 11ote and 

first deed of trust on the }Jl'operty (respondent Ne'N York Community 

:Hank, · or NYCB), the HOA (a:ppe1lant Shadow Woocl Homeovvners 

Association, m· Shadow "\¥ooo), and the buyer at the HOA lien foreclosure 

sale (appellant Gogo ""VVay 'Trost). 1l'he original homeowner is not a party. 

2 
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She lost the property, a condominium .• on May 9~ 2011, when NYCB 

fbredosed on its first deed of trust. At the time NYCB foreclosed, the ncJte 

securing its fn·st deed of trust had an outstanding balan .. ce of $1.42,000. 

NYCB acquired the property. at foteclosure with a $45,900 credit bid. 

IJ'he original homeowner also defaulted on the periodic 

assessments due Shadow Wood ($168.71 per month) fo1· her share .of the 

condominium -connntmity's budgeted common expenses. Her defaults led 

Shadow vVood, in 2008 and 20091 to file a notice of delinquent assessment 

lienJ two notices of default ancl election to sell~ an.d a notice of sale against 

her and the property. When NYCB foreclosed, it did not pay off any I>art 

of the odg·inal homeowner1
S delinquent assessment lien. As to first deeds 

of trust like NYCB's, the HOA lien statute, NRS 116.3116 (2013)1 splits 

the HOA lieu into two pieces: a superpriol'ity piece, which survives 

foJ•eclosu:re of the first deed of trust; and a subpriority piece, which does 

not. See SFR Invs. Pooll v. U.EJ. Bctnlt, N.A., 180 Nev., Adv. Op. 751 334 

P.3d 408, 410 (2014), When NYCB acquired the p1·operty via creclit bid, it 

tlms took title subject to Shadow Wood's superpriority lien but the 

subpriority piece of the lien was extinguished. 

NYCB not only failed to pay off the superpriority Hen1 it also 

cliclnot pay the ongoing HOA monthly assessments as they came due. 

This led Shadow \iVoad} on J'uly 7 5 2011, to record a new notice of 

delinquent assessment lien. 'rhe new notice listed. J.\ry"CB as the crwner, 

stated that the lien delinquency was $8,238.87 as of June·29~ 2011, and 

advised that, t'[aJddit.iona1 monies shall acerue ·under this dairn at the :rate 

of the claimanf.s regular month~v or special assessments1 plus permissible 

late cha1·ges) costs of co1lection and interest, accruing subsequent to the 

elate of this notice.n Shadow WooclJs counsel., Alessi & Koei+ig> sent a 

3 
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certified letter tu NYCB with a copy of the notice of delinquent 

assessment. The letter advisecl that ~1tha total arrwunt due may diffhr 

ftt1lll the amount shown on the enclosed lien'} a11d that; 

Unless you, within thirty days .after receipt 
of this notice, dispute the validity of this debtJ or 
any port.ion thereof, our office will assm11.e the debt 
is Yalid. If yon notit)1 our office in writing within 
the thirty~day period that the debt, or any portion 
thereof', is disputedt we will obtain verification· of 
the debt and a copy of such verification will he 
mailed to you. 

NYCB ·did not reS])Ond, and- on Oetn1)(~T 13, 2011, Shadow 

Wood engaged the next step of the HOA li.en foreclosure pto(~Hss, rec:ording 

a 11otice of default and e1ectio1t to sell (the NOD). Although NYCB had not 

made any payments to Shadow Wooc1,t the NOD t•educed the stated lien 

delinquency to $6,G08.84 as of August 29, 2011. (Mathematics and the 

record sug·gest, but do 11ot defh1itively estahlishr that Shadow Wood 

subt:ractecl the original m'vner~s delinquent uwnthly as1:H~ssments to the 

extent they went back furthe1' than nine months beforH the NYCB 

foreclosure sale.) 'l'he NOD aclvised, ''You have thH right to bring your 

account in good stall(:ling by paying al1 of your past due payrnen.ts plus 

permit:tec1 costs and expenses/' which •~will increase 1lnti1 Y01tr account 

bcc.omes c.urrent/1 and warned that~ if not paid) foreclosure sale will follow 

after 90 days. 

1At ontl argument, NYCB1s cmmsel stated that the l)ank 1'typic.alJyl' 
would not pay HOA assossmonts on property acqt:dred by credit bid at 
fbreclosure hut} rather, would wait 1.1ntil the l)ank h.ad a purchaser to btW 
t:he property and!pay.offthe HOA assessment lien out of escrow fmldH. 

4 
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After receiving the NOD, NYCB sent Alessi & Koemig (the law 

iil'm who acted as Shadow "Wood>s collection counsel tmcl whom the NOD 

designated ~s Shadow "\l\7'ood:s trustee's agent) an email on November 2, 

2011, saying, 'tin order to pay the du.es 011 this property we will need a 

detailed stat.mnent." By Decembel' 12~ 2011, Alessi & Koenig had not 

responded to NYCB}s NoventbLit' 2, 2011, email or its Decembex 2, 20111 

reforwarded follow~up, so NYCB emai.lcd Shadow \'lood's management 

company asking for ua cut'J,'CHlt statement and their WH so that wH ean pay 

the dues.'j NYCB's title company also sent the marw.gement company "a 

demand which reflects all funds owed by OUR SELLER ONLY and not 

tJ1ose f\mds which m:i.ght have been. owed by the prior owner of the subject 

property." In response·, Alessi & Koenig and Shadow Wood's management 

firm sent NYCB various~ seemiugly conflicting documents, which included 

aceotmt history ledgers for the original homeowner and NYCB that listed 

the monthly a.ssessme.nts and late charges, and summaries that broke 

down the fees and costs ·associated with the current and prim~ lien 

foreclosure processes, charges not inclt1ded on the account history ledgers. 

By notice of sale (NOS) dated J·a.nua.xy 18 and recot·ded 

JanuRry 27, 2012, Shadow vVood scheduled its lien fbl'eclos1.1re sale for 

Pobn1ru.·y 22, 2012. By then, thE~ stated delinque:rwy had increased from 

$6,608.34 as of the NOD date to $8,539.77 as of' the NOS date. As NHS 

116.31162(1)(b) (2013) 1'equites, the NOS stated; 

WARNING! A SALE OF YOUH. PHOPER~~y IS 
IMMINEN~C! UNL:B;ss YOU PAY 'J:HE ANfOUN~P 
SPECIFIED IN 'PHIS N01'ICE BE:B'OHE 1J.1HE 
SALE· DATE, YOU COULD LOSJTI Y'OUR HOME, 
BJVEN.lFTIIEAMOUNT IS IN DISPU'TE. 

(Entphasis added.) 

5 
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On January 31., 20:12, NYCB sent Shadovv '\¥ood a $61783 . .1.6 

ch~:1ck, an amount less than the NOS suid vvas required bt\t which the bank 

Iatet· explained it derived from the accotmt history ledge:i·s. Shad<nv \Vood 

rejected the check and sent NYCB bl'eakdowns showing $9;017.39 as the 

cm•rent lien amount, consisting of $3)252.39 in unpaid monthly 

assessments f1'om Augl:tst 9, 20101 through Febnmry 291 20121 plus fees 

<:md· dmrges fbr publisl1ing' and posting- of the notice of trustee's sale, 

recording fees1 late fees, title research fees, and the like. Although the 

brealrdm>rns itemize the charges and provide date ... s, some going back to 

2009 atid 2010, before NYCB foreclosed its fixst deed of trust, they also 

include parentheticnls suggesting the san1e charges were inctn·red 

multiple t1r:n.es, m1d thus that the charges, or po:rtions of them, \vere 

current. 

Shadow \VO?d~s lien foreclosure sale proceeded, as scheduled; 

on February 22,· .2012. NYGB did not attend or try to halt the sale, and a 

third-party buyer) appellant Gogo Way1 purchased the propert.y for 

$11,018.39 in cash. The trustee's deed to Gogo \Vay recites: 

Default occurred as set forth in a Notiee of Default 
and glection to Sell which \Vas recorded in the 
office of the :recorder of saicl county. All 
requh:ement.s of law l'e~farding the mailing of 
en pies of notices o.:n.d the lJOsting and publication of 
the copies of the Notice of Sale have· been complied 
with. 

After the sale, NYCB sued Shadovv Wood and Gogo \Va:y, 

socking declaratm·y relief and to quiet iitle unde.r NRS 40.010. NYCB's 

first amended complaint alieges that NYCB remained the ovmer because 

Shadow \\rood did not. conduct the sale in good faith and the sale priee was 

commercially 'lm.:t.·oasonable. Represented jointly by Alessi & Koenig, 

Shadow ·wo{)cl and Gogo· Way co~.mtorclaimed with their <nvn declaratory 

6 
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relief and quiet title claims, in '\vhich they alleged that Shadow Wood 

propedy foreclosed bast~d on NYCB's faHure to pay assessments and 

performed all statutory and contt'actual obligations in conducting the sale1 

so. title vested :in Gogo Way. 

After discovety, both sides moved for su:mn1a1·y judgrttent. At 

the distdct court's suggestion, NYCB supplemented its smnn.J.aty 

judgment motion to at•gue that Sltadow \Vood was only entitled to nine 

months' worth ofHOA assessme11ts, Ol' $1,519.29 (m()llthly assessments of 

$H>S.7lnrultiplied by 9). The district court grmrted summary judgment 

fM NYCB Emd against Shadow \iVood and Gogo Vlfay. It held that1 under 

NRH 116,3116(2) (2013), Shadow Wood could only recover $11519.29, and 

found1 "based upon th(~ papers and pleadings submitted , .. that Shadow 

\Vood and/or its agents were attempting to profit off of the subject HOA 

foreclosure by includh1g exorbihUlt fees and costs that could not be sued as 

the basis for an HOA foreclosure sale in this ruatter/1 The distl'ict court 

deemed Shadow Wood's t•ejection of NYCB's $6,788.16 check 

'{unreasonable and oppressh;.elJ and also hold that "Gogo Way Trnst was 

not a bona fide purchaser at the subject HOA. foroclostn•e sale/' On those 

bases, the district court set aside Shadow '\V ood's sale and declared title 

vested in NYCB. Shtldmv \Vood and Gogo Way appeal. 

n. 
A. 

Summary judgment may be granted for or against a· pm·ty nn 

motion therefor ''if the pleadings, depositions, an.swet·s to htterrogat01'ies1 

and admissions on file, together v1itJ1 the aftidavits, if any; show that thHcro 

is no gennine issue as to any material fact and that thE! 1:novi11g party is 

entitled to a judgment as a mattet' of law," NRCP 56(c). That an action 

seeks declatatory or equitable 1'e1ief docs not prevent its adjudieation on 

7 
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summary Judgment. Bee NRCP 56(a), (b) (declaratory judg·ment claims 

may be resolv{~d on srun.ma:ry judg1nent); lOB Cha:rles Alan ·wright et at, 

Federal Practice &·Procedure: Civil § 2781 (3d ed. 2014)'_("if there are no 

triable. fa-ct issues and the court believes equitable xeliefis wat·ranted, it is 

fidly empowered to g·rant it on a :Rule 56 motion'~). Tlus does not mean 

uthat a court always will grant summary judgment ill an action seeking 

equitable relief simply because there is no dispute as to the facts. If relief 

seems inappropriate, or the judge deslres a fhller development of the 

citcumsta.nces of the case, the judge is f1•ee to refuse to grant the motion/' 

Id. An.d event though equitable relief is sought, our rovie\V temains de 

novo. See. Wood v. Snfeway) Inc.l 121 Nev. 724, 729, 121 P.3d 1026, 1030 

(2005). Finally, "as is true umlel' H.ule 56 geneJ:;ally, if genuine issues of 

fact do exist} summary ju.dgment mu.qt be donied in a proceeding for 

equitablB rnlief.'' lOB Charles Alan Wright et aL, supra,§ 2731. 

B. 

Nevada has adopted the 1H82 Uniform Common Intetest 

Ovrner:ship Act (UCIOA); codifying it as NRS Chapter 116. Bee 1991 Nov. 

Stat., ch. 245, § 100, at 570. In doing so, the Legislature also enaeted 

u1tique pt•ovisions. not eontained in the UCIOA setting out the procedures 

for an HONs nonju.rlicia] fott:JclosuTe of delinque11t assessment liens .. See 

NR.S 116.31162-.31168 .(2013), discussed ili Blt"'R Invs. Pool 1, 130 Nev., 

Adv. Op. 75, 384 P.3d at 411~12.2 Axnong these provisions .are NHS 

--·~··--"····---

2The 2015 Le!iiislat;ure revised Chapter 116 substantially. 20:t5 Nev. 
Stat., ch. 2()6. J~}xcept whore otherwise indicated, the mferences in this 
opinjon to statutes codified in NRS Chapter 116 aTe to the version of the 
statutes in effect in 2011 and 2012, when the e;,r~:mts giving rise to this 
litigation occurred. 
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116.31164(3)(a), \~·hich mandates that; after an HONs nonj'udieial 

foreclosure sale, the porsot1; who cond~.wted the sale must <~[m]ake, e:Kecute 

an~d, after payment is made, deliver to the ];mrchaser, or hi.s or her 

s-q.ccessor or assign, a dead without warl'anty which conveys to the g1•antee 

all title of the unit's owner to the unit/' and its companion1 NRS 

116.31166j which states: 

1. rrhe recitals in a deed made IYUl'Suant to 
NHS l16.3116t! of: 

(a) Default, the mailing of the notice of 
delinquent assess!'nent, and the recording of the 
notice of default and election to sell; 

(b) The elapsing of the 90 days; and 

(c) rrhe giving of notice of sale~ 

are conclusive proof of the matters recited. 

2. Such a deed containing those reci.tals is 
conclusive against the unifs former m"irner, his or 
Iter heirs and assig'.llS1 and all other persons .... 

NRS 116.31166(1)-(2) (2013). 

~Phe Gogo Way trustee'El deed contains recitals that NRS 

116.31166 deems ('conclusive/) to v.rit: «Default" occurred; and, "All 

requirements of law regarding the mailing of copies of notices and th.c 

posting and publication of the copies of the Notice ·of· Sale have bee11 

\:ompliccl with." Shadow Wood. and Gogo Wtry maintain that, under NRS 

116.31166, recitals such as these bar any post~sale challenge regardless of 

basis1 whether it disputes the HOA's compliance with the statutory 

default, notice~ antl timing reqtri:tements or, as hel'e, seeks to set aside the 

sale for equity-based reasons .. If t1'ue1 this i11terpmtation would call into 

question this courtjs statement in Long v. 1bwn~, that a common~h1terest 

C01111111111ity associat.io:ds nonjudicial foreclosu1~e sale may he set aside, just 

as a power~of-sale foreclosure sale may be set aside, upon a showing of 

9 
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grossly inadequate price plus ufrat.td, unfairness, ot oppression." 98 Nev. 

at 13, 639 P.2d at 530 (citing Golden v, 'Tomiyasu, 79 Nev. 503, 5141 387 

P.2d 989, $)95 (19()3) (stating that., ·while a pow(~l:·-Of-setlo foreclosure may 

not b(~ set aside fo1t mere inadequacy of price, iti may be if the p1~ice is 

grossly inadequate and there is (tin addition proof of some e1ement of 

ft·aud, unfairness, or oprJression as accounts for and brings about the 

inadequacy of price" (internal qnotation omitted))), 

As a textual matter, the dC::eclrecitals to which. NRS 116.81166 

accords conclusive effect do not relat.e to tho deficiencies NYCB alleges. 

The "conclnsive" recitals concern default, !lotice1 and ·publication of the 

NOS, all statutory p1•eroquisites to a valid HOA lien :foreclosure sale as 

stated in NRS 116.31162 through NRS 116.31164, tho sections that 

immediately precede and give context to NRS 116.31166. Cj: Bow·ne 

Valle-y Court Tr. v. Wells Farg;o B!mk, N.iL, 80 F. Su.pp. 3d 1131, 1135 (D .. 

Nev. 2015) (holding that undor NRS 116.311661 v;rhen a foreclosure deecl 

recited that there was a default) the pror,H2Jl' notices wo1'e givon, the 

appro_pr.iato amount of time elapsed bet:\veen noi;ice of default and sale1 

and the notice of sale 'vas given1 it was "'conclusive proof1 that the 

required statutory notices wo1:(): provided11
). But NYCB does not dispute 

that it defaulted, at least ai:il to the s.uperpriol'ity piece of tht:J m~iginaJ 

homeo·vi-\.n.er1S lie11, or that Sha{lmv 'Wood complied with the notice and 

publication toqu.irements .of NHS 116.81:t62 through N11S 116.31164. 

NYCB's claim is that Shatlow Wood actR.d unfai.r]y, oppre,ssively, p01·haps 

even Jrauclulently by overstai7ing its Hen clelipquency1 rejeeting a vali.d 

tender of tho amount clue, and selling the prC1JOi'ty at foreclosure for a 

grossly :inadequate price. And, while it is possible to read a conclusive 

recital stahtto like NRS 11(),31166 as conclusively establishing a de£-:nilt 

10 
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justifying foreclosure when; :in fact1 no default occurred, .such a reading 

would bt:· ~'breathtakingly broad') aml <lis :probably legislatively 

uni:ntendetV' · 1. Grant S, Nelson, Dale. A. V\Thitman, .Aim M. Burkhart & 

R. Wilson li'rcyermuth, Real JJJsta.te Pinct.nce l .. aw ·§ 7:22 (6th ed. 2014), \'fl/e 

declh1e to give the·default recital such a broad and unpre(:.edented readingj 

particularly since Shadow ·wood and Gogo Way cite no germ.ane autl1ority 

in :its support. See JJJdwanls v. Em.]JetOt
1
S Gard.en Rest.~ 12,2 Nev. 817) 330 

n.38, 130 P.3d 1280, 1288 n.3S (2006) (this· (!Ourt vvill not consider 

argum.eni;s not cogently stated or supported with relevant. authority), 

History and basic rules of statutory interpretation confirm our 

view t:hat cout"ts retain the power to grant equital1le relief fi·om a defective 

forecl.osm•e sale when i:tppropr:i.ate de~1pite NRS 116.31166. At common 

law, com·ts possessed inherent equitable power to consider quiet title 

actions, a power that required no statuto:r:r authority. See lkfacDonald v. 

Krause, 77 Nev. 312, 317, 362 P.2d 7241 727 (1961) e<rt has always been 

recognized that equity has inherent original jurisdiction of bills to quiet 

title to pt·operty and tcr remove a cloud from the title/'); Robinson v. Kiml, 

23 Nev. 330, 47 P. 977, 978 (1897) (recognizing the (\veil-settled rules that 

an ·action to quiet title is a suit in equity") (internal quotation omitted). 

Thus, in Low v. Staples1 2 Nev. 209 (1866)! this court determined that, 

notwithstanding the'then~existing· statutDry l'Cquircment that a quiet title 

plaintiff must be in possession of the property, see Cmnpiled Laws Sh:tte of 

Nev.l tit. VIII1 ch. 3, § 256, at 372 (1873), a plaintiff not in possession still 

may seek to .quiet title by invoking . tho courfs inherent (Jquitable 

jurisdiction to settle title disputes. Low, 2 Nev. at 21.1~13. In so holding, 

tho court explained: 

~rhe pla.i.ntiff sEwks a remedy \<~.rhich coul'ts of 
equity hove alwa.ys granted independent of any 

11 
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statute1 "Where a proper case was made out. Tl1e 
relief sought is a decree to com .. "Pel certain persons 
to execute deeds of conveym1ce to the plaintiff; and 

i ·· to ·remove a cloud from his title. That it requil'es 
no statutory provisions to e11able a cmu·t of equity 
to award relief ill such cases, there can be no 
doubt. · 

ld. at 211. 

I11 1912, the Legislature adopted statutes to gm.rern quiet title 

actions that largely stat1d today. Compa"re Revised Laws of Nev., ch. 62, 

§§ 5514·~5526 (1912), z.oith NRS 40.0 10~.130. And in Clay u. Scheeline 

Banhing & Trust Go., the court reco,gnizecl that the statute autho:riz;lng a 

person to ·bring a CfLtiet title claim agHinBt another who claims adverselyt 

now 11nm.'bereil NRS 40.0101 essentiaJly codified the court's existing equity 

jurisprudence, stating that ((there is practically no difference in the nature 

of the actio11 under our statute ancl as it exists independent of statute.'1 40 

Nev. H~ 16~17, 159 P. 10811 1082 (lfJHl). So1 a persm1 who 1)rings a quiet 

title action may, consistent with NRS Chapter 40 and our long-standing 

eqttitable jurisprudence,. invoke the court's ·inhe:rent equitabl(; powers to 

resolve the competing claims to such title. 

~rhe Legislature borrowed NRS 116.31166's cor.tclusive recital 

lang·uage front NUS 107.030(8)1 which it e.nact(~d in 1927 to go'tern power

of~sale fo!'edosurf~s. A.B. 181, 33d 1~. (Nev. 1927); 1927 Nev. Stat., ch. 

173, § 2, at 295; Hearing on A.B. 221 Before the Senate Judiciary Cmmn., 

66th Leg. (Nev., May 2H, 1991) & Exhibit C (conversion table matching up 

each eom}Jon.ent of the N H'itada bill with its U CIOA counterpat't providing 

that the secUon that 'became NRS 116.81166 had no UCIOA ecrttivalent, 

but '\Vas ex11lained as: !(Doecl recitals in asse5Jsment lien foreclosnre sale. 

See NRS 107 .030(8).ll), 'l'he conClusive . recital provisions in NRS 

107.030(8) have nevex' been argu.ed to ca:rry the preemptive effect that 

12 
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Shadow \Vood and Gogo vVay attribute to NRS 116.31166. While not 

directly aclclressing the preemption arg·ume.:nt Shadovv 'VItood and Gog·o 

Way make as to NRS 116.3116<?, our post~NRS 107.030(8) cases reaffirm 

that courts retain the power, in an appropriate cl1s~:~, to set aside a 

defective foreclosure salo on equitable ~l'l'Oi..tnds. See Golclen v, Tom.iyasu, 

79 Nev. at 514-, 387 P.2d at t)95 (adopting the California rule that 

'~inadequacy of price, how~wt:r gross, is not in itself a sufficient ground for 

setting aside a trustee's, sale legally l:rtade; there must be iu addition proof 

of some element of fTauc1, unfairness, or opprt~ssion as accounts for and 

brh1gs about ihe inadequt;tcy of price'~ (quoting Oller v. Sonoma, Cty. Land 

~PUle Co., 290 P.2d 880, 882 (Cai. Ct~ App. 1955))); M'ci"au;ghlin o. JYiut, 

Bldg. & Loan Ass'n, 57 Nev. 181, 191, 60 P.2d 272, 276 (1986) (noting that, 

in the corrtext of an action to recover possession of a prop~rty after a 

trustee sale, "[h]ad the conduct of the t1·ustee and respondent, in 

connection with the sale, been accompanied by any actual fraud, deceit, or 

trickery, a more serious question would be presentt:d1~); see ctl.so Nev. Land 

& :A!ortg, Co. v. Hidden Wells· Rrmclh Ino., 83 Nev. 501, 504, 435 P.2d 198, 

200 (1967) C1Il1 the proper case, the trial court may set aside a trustee's 

sale upon tlw grounds of fraud or unfairness.>'). And, cases elsewhere to 

have addressed camparable , C!O:nclusive~ . or presumptive*effect recital 

statutes confirm that such recitals do, not defeat equitable relief in a 

proper case; rather, such recitals are 11Conclusive, in the absence of grounds 

for equ.ita,ble relie/. 1
' Elolland v-, Pendleton !Jfrwtg. Co., 143 P.2d 493, 496 

(Cal. Ot. App. 1943) (mnphasis atlclecl); see Bechtel v. Wilson, 63 P.2d 1170, 

1172 (CaL Ct.. App. 193(1) (distinguishing bet\veen a challenge to tJ1e 

sufficiency of pre*sa1e notice! which was })recludocl by the conclusivE; 

recitals i1l the deed, a:11cl an equity~based cha1len.ge based.upon the alleged 

13 
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unfairness of the -sale); compare 1 Gtant S. Nelson, Real Estate Finance 

Lctw, supra, § 7:231 at 986~87 (''After a defect.ivo power of sale fbreelosttre 

has . been consummated, mol'tgagoi'.S and junior lienholders -in virtually 

/1VOl'"Y state have all equitable action to set aside the sale.") (footn.otes 

omitted)) with id. § 17:22) at 980~82 (noting that "[m]any states have 

attempted to enhance the stability of po·wet• of sale foreclosure titles by 

enacting a variety ofpreswnptive sta.tu:te,()'f), and 6 Baxter Dnnmyay, Law 

of DistreBsed Real Est:ate, § 64:161 (2015) (noting that a trustee's deed 

recital can be overcome on a showing of actual fraud). 

lJ.1he I"egislatnre is "ptesmned not to inten.d to ove1'tm'11 long~ 

established prh..1ciples of law" when enacting a statute. Ilarcly Cos,, Inc. v. 

SlvMARI' LLC, 126 Nev. 528, 537, 245 P.3d 1149, 1155.-56 (2010) 

(internal quotation omitted). Also, tlris oourt strictly construes statutes in 

derogation of the common law, Holliday u. 111cMullen~ 104 Nev. 294, 296, 

75(1 P .2d 11'79, 1180 (1988), and has been instructed to apply "principles of 

law and equity~ including· ..• the law of real p1·operty," to NRS Chaptel' 

116. NHS 116.1108. The long~standhlg' and broad inherent power of a 

court to sit in equity and quiet tltle, including setting aside a fbredosute 

sale. if the citcmilstances support such action~ the fact· that the recitals 

macle conclusive by opetation of NRS 116.31166 :impl1cate compliance only 

with the statutory prerequisites to foreclosuro 1 and the foteign. preeedent 

cited under which equitable relief may still be nvailable in the face of 

collclusive recitals, at least in cas.:;1s involving fraud, lead us to the 

conclusion that the hJgislaturoJ through NRS 116.8116G's (UJ.actment1 did 

not eliminate; the equitable authority of the courts to con.sider quiet title 

actions when an liONs fm·eclosm·e deed contains conclusive recitals. We 

thel'cfor•e reject Shado'y Wood's a:nd Gogo Way's eontention that NRS 
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116.31166 defeats) as a matte1' of law, NYCB1s action to set aside th~ 

tru.stee~s deed and to quiet title in itself. 

c. ' 
IJ.'he question remab:1s whether NYCB demonstrated sufficient 

grounds to justify the district court in setting aside Shadow Wood's 

fort;,~clmmre sale on NYCB's motion f01· summary judgment. BreUant v. 

Preferred Equities Corp., 112 Nev. 663) 6691 918 P.2d 3141 318 (1996) 

(stating thB hm:den of proof :rests \vith the party-seeking to q11iot title in its 

favor). As. discussed above1 demonstrating that ,an association sold a 

ptoporty at its foreclosme sale for .an inadequate price is not enough to set; 

aside that .sale; there must also be a showing of fraud1 unfairness, or 

opprossio11, Long,-98 Nev. at 131 6~W P.2d nt 530. 

NYCB failed to establish that tlie foreclosure sale price was 

grossly inadequate as a matter of law. NYCB compares Gogo Vvay's 

purchase price, $11,018.89, to the amount NYCB bought the propm'ty for 

at its foreclosm'e sale, $45,900.00. Even using NYCB's purchase price as a 

contparator, and adding to that sum the $1,519.29 NYCB admits remuined 

dLte on the superpriority lien following NYCB's foreclosure sale, Gogo 

·way's purchase price refl(~cts 23 perC(int of that amm.mt and is therefore 

:not obvi<rusly :inadequatH. Bee Golden, ?9 Nev. at 511, 387 P.2d at 993 

(noting that even where a property was 11Sold for a smaller propoTtion of its 

value tl:w.n 28.5%," it did not jlisti±y setting aside the sale); see also 

Restatement (~Phird) of' Prop.: Mortgages§ 8.3 cmt: b (1997) (stating that 

\Yhile !'[g]ross inadequacy cannot be ptocisely dofi11od in terms of a specific 

percentage of fair market valuei, g]onerally .. , a court is ·,va:rtanted in 

invalidating a sale whero't11() price is loss than 20 percent of fair mm'ket 

15 
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value and, absent. other foreclosure defects~ is usurJ.lly not \:va:rrant.ed in 

invalidating a sale that yields in excess of that amou~1t»))-'~ 

Other than the sale price, NYCB focuses on the actions of 

Shadow ·\iVood and its' counsel, Alessi & Koenig, which NYCB sub:tnits 

amounted to frtnld> unfairness, 01' oppre,ssion that; combined \'lith the. 

inaclequate p:rlce, justif)r ,Setting aside the S!:ue. NYCB fbcuses· on Shadow 

Woodis alleged ovet~statement of its lien amount. rl,he district held that 

Shadow vVood was lim.ited to the superpriority lien that survived its first 

deed of trust fbreclosure sale, which NYCB asserts was eapped at 

$1,519.29, or nine months of $168.71 monthly asse-ssments. NYCB 

persuaded the district cottrt to find, as a matter of law, that Shadow 

\Vood's actions in trying to collect more tha11 $1~519.29 fi·om NYCB \vere 

{'unreasonable and oppressive" and justified the district c.onrt in setting 

aside the sale. 

NYCB1s ai'g"uJnent' doEfS not account for the fact that, after 

foreclosing its first deed of ttust, NYCB became the owner of the property. 

Its foreclosure sale ext~nguished Shadow \Vood's subpl'iority lien, 

eliminating the otigi.nal owner's monthly assessm.ent atrear~ages · going 

back furthe1' than the nine months accorded superpriority status by NRS 

116,3116(2) (2013). But NYCB1s foreclosure did not ·abst1lve NYCB of' its 

BAlthough not argued by NYCB1 the record includes tm 
unauthenticated appraisal of the p1·operty setting its value at $53,000. 
Tho $11.)018.89 sale price is slightly more than 20 percent of that 
e,s:th:nate, so it does not affect the analysis in the text. See also 
Restatement (1'hird) ofP1·op,: Mortgages § 8.3 cmt. b (stating that 11Com·ts 
can properly tnke into account tho fact that the va1ue shown on a recent 
app.ra1sa1 is not necessHtily the same as the IJroperty's Jhir nuJ.tket value 
on the fo:reclosm·e gale date"). 
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obligation; as the new owne:r, to pay tho monthly HOA assessments as 

they ctune due, which it failed to do. The lien delinq uenc:y breakdowns 

that Shadmv Wood sent NYCB charged NYCB with monthly assessments 

frm11 August 9, 2010, tltrough February 29, 20'12. NYCB. foreclosed its 

deed of trust on ~1ay g~- 2011, so Shadow Wood went back nine months1 to 
•' 

August 9r 20101 to calculate NYCB's superpriority monthly assessment 

delinquency of $1,519.29. 'l'o this sum, though, Shadow Wood properly 

addHd · the rnonthly assessments NYCB ow eel as o\vnel' on an· ongoing 

basist from June 9r 2011r }Jrojected f;hrough February 2012j when the 

Shadow Wood fb:tcdosur<~ sale occurred1 which effectively doubles the 

monthly assessment clE.:linquency. In holding that Shadow Wood acted 

unfai"dy and oppressively in seeking to collect more than $11519.29, the 

district court er1'ed, since it excluded the 011going monthly assessments 

due from NYCB as owner/~ 

NYCB's analysis also does not adequately defend its complete 

exclusion of aU fees ami costs associated with Shadow Wood's foreclosure 

of its lien~ even fees and costs incurred after NYCB became the owner of 

the property. The omiss:lun is unclerstandable1 hriven the district coul't's 

holding that Shadow ·wood was limited as a matter of law to $1,519.29. 

The questiori of whether. and; if so, to what extent ·costs aml fees are· 

recoverable in the context of an HOA superpriority 1ien · is open, 

particularly as to foreclosutes that p:re*datc the 2015 amendments to NRS 

·fThe Shaclmv \Vood breakdown sets out $3,252.3fJ as the monthly 
assessment delinquency from August 9~ 2010, through Februa:ry 29, 2012. 
1l'he :record does not e:xplain the JilHth that produced th1B mnnbGl'. 
Nineteen, months of assessments~ assuming the split month is 1nduded, 
works out to $3,205.49. 

17 
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Chapter 1.16. But here., because the partie.'3. did not develop in district 

co1ui what the fees and costs .represent, when they we:ce incurred, tb.e:ir 

(un)1'easonahleness1 and the impact, if any~ of'Shadow Wooers covenants~ 

conditions and :restrictions (CC&Rs) on their allm~vance/5 we leave thi.s 

issue to further development in the distdot court m1remand. 

The distri(;t court erred in. simply stopping· at· its conclusion 

that Shadow \V'ood ·was entitled only to nine . months' wo1·th of 

assessmentB. None of the partieB1 most importantly NYCB, w.hom tJ::~.e 

district couTt found carried its burden to show no ge11ttine issues of 

material fact e:xis1:ed and that it therefore was entitled to judgment as a 

matter of law, point to. uncontroverted evidence in the l'ecord to show 

a,."(actly what Shadow Wood was. entitled to post·NYGB's fol'eclostn•e sale 

a11d · up until the associatio11 foreclosure sale., leaving that amount 

surrounded by issu.es of fact an.t1 not a proper basis upon which to enter 

summary judgme11t. Aru:lerBon v. }Jeart Fed. Sau. & Loan Ass'n~ 256 Gal. . 

Rptr. 180, 189 (Ct. App. 1989) (reversing grant of summary judgme11t 

where there remah1ed triable issues of fact as to the amount actually mved 

to the trustee and thus as to. whethel' the tende1' was sufficient), 

As fi.:trther evidence of the OJlpl·essiort and 1.mfain1ess)· NYCB 

points to the inconsistent lie11 amotm.ts proYided by Sl1adow Wood, 

s~rhe reeord on.·· a:ppeal does not ir.telude the complete CC&Ha. 
Allegedly, sectim14.01 of the CC&Hs :ret1ds as follows: 

rl'he annual and special assessrnen.t.'l, together 
\vith interest~ costs· and reasonable attor11ey's fees, 
shall be a charge on the Condominiun.1 Unit and 
shall be a continuing lien upon the Condominium 
Unit against which such asseEsment is made. 

18 

4/21/2016 11:33:07 AMWFZ0745



Case 2:15-cv-01534-RCJ-VCF   Document 31   Filed 02/11/16   Page 25 of 28

S\!FHEtl~ COUll! 
011 

fJlN:AbA 

2:15~cv~00786~RCJ~PAL Document 98w1 Filed 01/28/16 Page 19 of 25 

through Alessi & ·Koenig, fl'om the time it filed the 2011 notice of 

delinqulif,nt assessment to the tbne it. actually sold th0 property to Gogo 

Way.6 The !'i3COJ:ded instrmilents and cnmmunicationa between the parties 

indeed. demonstrate that Shadow Wood ancl its counsel p1•ovided varying 

lien amounts to NYCB tln·oughout the fol:eclosur€\ proceSS1 conduct i~hat, if 

it rose. to the l01rel of misrepresentations and 11ondiaclosures that indeed 

prevented NYCB's ability to cure the default.1 might support setting aside 

the salt;. Cj: In, re Tome, 113 B.R. 626, 636 (Bankr. C.D. Cal. 1990) 

(holding that where the security interest holder had not notified the 

bonower that :it had purchased the interest, it was bound by the previous 

holder>s provision of jnaccurate information to the bormwer concernh1g the 

amount due to halt · the foreclosure sale and that such inaccm·ate 

information supported setting· aside the sale). 

Against these inconsisteilcit':S, however, must be weighed 

NYCB's (in)actions. The NOS was·recorded on January 27, 2012, and the 

sale did not occur until February 22, 2012. NYCB knevir tho sale had been 

scheduled and that it djspnted the lion amount, yet it did not attend tho 

·sale, :request arbitration to determine the amonnt O\Ved, or seek to enjoin 

the sale pending judicial determination of the amount ovvecl. The NOS 

included a warning as l'E'CJuh•ed by NRS 116.311635(3)(b)~ 

\VARNINGl A SAL:I!i OF YOUR PROPERTY IS 
IMMINEN'rl UNLESS YOU PAY r:PHE AMOUN1r 
SI)EOIFIED IN· THIS NO~L'ICE BEFOHE '.f1HE 
SALE DA~:rE, YOU COUI.~D LOSE YOUR HOME} 

~ ....... -· -., ....................... -.... - .................. ~-

<)J\TYCB does not argue that it invoked NRS 116,3116(8) (2013), so 
om· anal~ysis does not take this statute into consideration. 
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sale 1mrchaser purchased the property for a "low price" did not i11 itself put 

the pu:echaser on notice that anything '\vas a.rniss ·with the sale). 

As to notice, NYCB submits that 1'the simple fact that the 

HOA trustee is attempting to sell th.e prope1:ty, and divest the tit:le ov;.r:ner 

of its interest,, is enough to impart constructive notice onto the putchaser 

that there may be an adverse claim to title.'"' Esse:rttially, then, l\TYCB 

would have this court· hold that a purchaser at a foreclosm'e sale can never 

be bona fide because there is al\vays tho possibility that the 'former owmn: 

will challenge the sale post hoc. 'rhe Jaw does not support this contention. 

When a trustee forecloses on and sells a property }JUrsuallt to 

a ·power of sale granted in a deed of trust, it terminates the owru::r's leg·al 

interest in the property. Ghannic01~ Inc. v . .Bradshaw Fin, Co., 92 Nev. 

310, 313, 550 P.2d 4131 415 (1976). rrhis principle equally applies ht the 

HOA foreClosure context because 1'1RS Chapter 116 grants associations the 

authority to foreclose on·thcir liens by selling the property and thus divest 

' the ownex of title. See NRS 11(),31162(1) (providing that "the association 

may nn~eelose its lien by sale') upon compliance with the statutory llot,ice 

a11cl timing rules); NR.S 116.31164(3)(a.) (stating the association's 

foreclosure sale deed "conveys to the g.rantee all title of the unit}s mvner to 

the 11nit"). And if the ·association f·breclosos on its superprio:dty Hen 

portion, th~;.: sale also \Vould e-xtinguish other subordinate interests in tho 

property. SF'It Invs·.> 334 P.3d at 412-13. So, when an assodation1s 

foreclosure sale complies with the statutory foreclosure rules~ as evidenced 

by the recorded uotices, such as is the case here, and without any facts to 

indicate tho contrary, the purchaser would have only "twtice11 that the 

former owner had the ·abnity to l'aiso an equitably based post .. sale 

challengei the basis of which is unknown to that purchaser. 

23 

4/21/2016 11:33:07 AMWFZ0747



Case 2:15-cv-01534-RCJ-VCF   Document 31   Filed 02/11/16   Page 27 of 28

SoPn~Ma Ocv~r 
OF 

N~AOr\ 

W.llS·liA .... 

2:15-tv~00786~RCJ-PAL Document 98-1 Filed 01/28!16 Page 24 of 25 

That NYCB retained the ability to bring an equitable claim to 

challnnge Shadow \Vood's foreclosure sale is not enough in itself to 

de;monstrate that Gogo Way took the property v.lith n.otice of any potential 

future disp1.1te as to title. And NYCB points:' to no other evidence 

indicating that Gogo Vlay had notice before it purchased the property, 

either actua11 constructive, or inquii-y, as to NYCB's atte:m.pts to pay the 

Hen and prevent the sale, or that Gogo· \Vay knew or should have knOi.vn 

that Shadow Wood claimed more in its lien than it actna11y wa.s mvedt 

especially where the record prevents us from determining whether that is 

true, Lenna.rtz v. Quilty1 HO N.E. 913, 914 (Ill. 1901) (finding a purchaser 

for value protected under the common. law who took the property without 

record or other notice of an infirmit.y 1-vith the discharge o:f' a previous lien 

on the property). Because the eviclence does not show Gogo '\Vay had any 

:notice of the pre-sale .dispute between NYCB and Shadow Wood, the 

potential harm to Gogo ·way must be taken jnto account and further 

defeats NYCB's entitlement to judgment as a matter of law. 

IlL 

i'Where the complaining patty has access to all the facts 

surrounding the questioned transaction and merely makes a mist.ake as to 

the legal cousequences of his act~ equity should 11orma1ly not interfere, 

especially where the rights of third pm'ties might be prejudiced thereby." 

Nussbaumer v. Buperior Court in & fm· Yuma Ct.:J'., 489 P.,2d 843, 846 

(Ariz. 10'71). NYCB did not tender the amount provided in the notice of' 

sale, a.s statu.te and the notice ltself instructed, and did not meet its 

burden to show tlm't no ge:rmine issttes·of' material fact existed regarding 

the proper amount of Shadow Wood's lien or Gogo Vvay-'s bona fide status. 

Though perhaps NYCB could prove its claim at trial l;y presenting 

sufficient evidence to demm1strate that the· ecruities swayed so far in its 

24 

4/21/2016 11:33:07 AMWFZ0748



Case 2:15-cv-01534-RCJ-VCF   Document 31   Filed 02/11/16   Page 28 of 28

Sll?I\UMS Cl)unr 
Of 

NeWJJII 

2:15·cv-00786-RCJ-PAL Document 98-1 t=lled 01/28/16 Page 25 of 25 

favor as to support setting aside Shadow Wood's foreclosure sale, NYCB 

did not p1·ove that it was entitled to summary judgment Dn the matter. 

Clwptnan v. Deut4Jche Bank Nan Tr. Co., 129 Nev., Adv. Op. 34, 302 P.3d 

1103,,'1106 (2013). 

We therefore vaeate the district court's judgment rmd remanet 

We coneur: 

~C.J. ~:ruiue 0 T · · 

_LJ.~~ 
Hardesty 

I J, 

_Ck.y-_, J. 

Cha~·~, J. 

Saitt~:t 

J. 
Pickering 
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UNITED STATES DISTRICT COURT 
 

DISTRICT OF NEVADA 
 

 
______________________________________ 
 
CHRISTIANA TRUST, 
 
 Plaintiff, 
 
 vs. 
 
K&P HOMES et al., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

2:15-cv-01534-GMN-VCF 
 
 

ORDER 

 

This case arises out of a homeowners’ association foreclosure sale.  Pending before the 

Court is a Motion to Certify Question of Law to the Supreme Court of Nevada (ECF No. 26).  

For the reasons given herein, the Court grants the motion.     

I. FACTS AND PROCEDURAL HISTORY  

On or about July 25, 2007, Rita Wiegand purchased real property located at 7461 

Glimmering Sun Avenue, Las Vegas, Nevada, 89178 (the “Property”), giving lender Universal 

American Mortgage Co., LLC (“UAMC”) a promissory note for $284,200 (the “Note”), secured 

by a deed of trust (the “DOT”) against the Property. (Compl. ¶¶ 5, 9–10, ECF No. 1).  On 

January 30, 2014, Bank of America, N.A., successor by merger to BAC Home Loans Servicing, 

LP, f.k.a. Countrywide Home Loans Servicing, LP (“BOA”), assigned the Note and DOT to 

Plaintiff Christina Trust. (Id. ¶ 13; Assignment, ECF No. 1-1, at 29).  After recording a Notice of 
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Delinquent Assessment Lien (the “NDAL”), a Notice of Default and Election to Sell (“the 

“NOD”), and a Notice of Foreclosure Sale (the “NOS”), the Tuscalante Homeowners 

Association (the “HOA”), through its agent Nevada Association Services, Inc. (“NAS”), sold the 

Property at auction to Defendant K&P Homes (“K&P”) for $40,000 on May 31, 2013. (Compl. 

¶¶ 6, 11–12, 14–17).  None of the pre-sale notices identified what portion of the HOA lien was 

for superpriority versus subpriority amounts, such as late fees, collection costs, interest, fines, 

etc., or provided any notice of a right to cure. (Id. ¶¶ 19–22).  Furthermore, the HOA and NAS 

did not comply with notice requirements under Chapter 116 of the Nevada Revised Statutes 

(“NRS”). (Id. ¶ 26).   

Plaintiff sued Wiegand and K&P in this Court for unjust enrichment and to quiet title to 

the Property, i.e., for a declaration that the DOT still encumbers the Property because the HOA 

sale was not in accordance with Chapter 116, did not provide an opportunity to cure the default, 

was commercially unreasonable, and did not comport with due process.  K&P answered and filed 

a Counterclaim to quiet title to the Property, i.e., for a declaration that K&P is the title owner of 

the Property, that its deed is valid and enforceable, that the HOA sale extinguished Plaintiff’s 

DOT, and that K&P’s title is superior to any adverse interest in the Property.  K&P also filed a 

Third-Party Complaint against Wiegand for the same declarations.  Wiegand does not appear to 

have been served with any pleading.  Plaintiff moved to dismiss the Counterclaim, and K&P 

moved for offensive summary judgment on the Counterclaim.  The Court granted the motion to 

dismiss and denied the motion for summary judgment, anticipating that SFR Invs. Pool I, LLC v. 

U.S. Bank, N.A., 334 P.3d 408 (Nev. 2014) did not apply retroactively under Breithaupt v. USAA 

Prop. & Cas. Ins. Co., 867 P.2d 402 (Nev. 1994).  The Court declined to reconsider.  K&P has 

now asked the Court to certify the retroactivity question to the Nevada Supreme Court. 
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II. LEGAL STANDARDS 

 The Supreme Court may answer questions of law certified to it by the 
Supreme Court of the United States, a Court of Appeals of the United States or of 
the District of Columbia, a United States District Court, or a United States 
Bankruptcy Court when requested by the certifying court, if there are involved in 
any proceeding before those courts questions of law of this state which may be 
determinative of the cause then pending in the certifying court and as to which it 
appears to the certifying court there is no controlling precedent in the decisions of 
the Supreme Court of this state. 

 
Nev. R. App. P. 5(a).  In order to be “determinative of the cause,” the answer the Nevada 

Supreme Court is asked to answer must be dispositive of at least part of the federal case. Volvo 

Cars of N. Am., Inc. v. Ricci, 137 P.3d 1161, 1164 (Nev. 2006). 

III. ANALYSIS 

 First, the retroactivity of SFR Invs. Pool I, LLC under Breithaupt is a question of state 

law.  Plaintiff argues that the Court ruled purely under federal law, i.e., Chevron Oil Co. v. 

Huson, 404 U.S. 97 (1971), but that is not correct.  The Court ruled according to the standards 

outlined in Huson (which provides a federal rule of common law as to the retroactivity of federal 

rulings as to federal law) but only because the Nevada Supreme Court in Breithaupt had relied 

on Huson when declining to apply a state law retroactively. 

 Second, the retroactivity of SFR Investments Pool I, LLC is at least partially dispositive to 

the present case.  If that case is not retroactive, K&P cannot prevail on its Counterclaim for a 

declaration that the HOA sale extinguished the DOT, because the HOA sale in this case occurred 

on May 31, 2013, but SFR Investments Pool I, LLC was not decided until September 18, 2014.  

If the case is retroactive, K&P will prevail as to that question.  The Court has ruled that the due 

process defense fails (at least at the pleading stage) as against the Counterclaim, because 

sufficient notice has been pleaded.  The Court did not address the Takings Clause in this case, 

but the Court has in other cases rejected arguments against NRS 116.3116 under the Takings 
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Clause, and it rejects the argument here.  Finally, the Court deferred judgment on a substantive 

due process argument, but the likelihood of success on a substantive due process argument is 

low.  There is therefore a very great chance that success on the retroactivity issue will mean 

success for K&P on its Counterclaim.         

 Third, there is no controlling precedent as to the retroactivity of SFR Investments Pool I, 

LLC. 

CONCLUSION 

 IT IS HEREBY ORDERED that the Motion to Certify Question of Law to the Supreme 

Court of Nevada (ECF No. 26) is GRANTED. 

 IT IS FURTHER ORDERED that the following question of law is CERTIFIED to the 

Nevada Supreme Court pursuant to Rule 5 of the Nevada Rules of Appellate Procedure:   

Does the rule of SFR Investments Pool I, LLC v. U.S. Bank, N.A., 334 
P.3d 408 (Nev. 2014) that foreclosures under NRS 116.3116 extinguish first 
security interests apply retroactively to foreclosures occurring prior to the 
date of that decision? 

 
See Nev. R. App. P. 5(c)(1).  The nature of the controversy and a statement of facts are provided 

herein. See Nev. R. App. P. 5(c)(2)–(3).  K&P Homes is designated as the Appellant, and 

Christiana Trust is designated as the Respondent. See Nev. R. App. P. 5(c)(4).  The names and 

addresses of counsel are as follows:  

Dana Jonathon Nitz and Natalie C. Lehman, attorneys for Plaintiff/Respondent 
Wright, Finlay & Zak, LLP  
7785 W. Sahara Ave., Suite 200  
Las Vegas, NV  89117  
Phone: 702-475-7964; Fax: 702-946-1345  
Email: dnitz@wrightlegal.net; nlehman@wrightlegal.net 
 
John Henry Wright, attorney for Defendant/Appellant  
The Wright Law Group, P.C.  
2340 Paseo Del Prado, Suite D-305  
Las Vegas, NV  89102  
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Phone: 702-405-0001; Fax: 702-405-8454  
Email: dayana@wrightlawgroupnv.com 

 
See Nev. R. App. P. 5(c)(5).  Further elaboration upon the certified question is included herein. 

See Nev. R. App. P. 5(c)(6). 

IT IS FURTHER ORDERED that the Clerk shall forward a copy of this Order to the 

Clerk of the Nevada Supreme Court under the official seal of the United States District Court for 

the District of Nevada. See Nev. R. App. P. 5(d). 

IT IS SO ORDERED. 

Dated this 7th day of March, 2016. 
 
 
 
            _____________________________________ 
                ROBERT C. JONES 
         United States District Judge 
 

DATED: This 8th day of March, 2016.
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WRIGHT, FINLAY & ZAK, LLP 
Dana Jonathon Nitz, Esq. 
Nevada Bar No. 0050 
Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Ave., Suite 200 
Las Vegas, NV 89117 
(702) 475-7964; Fax: (702) 946-1345 
dnitz@wrightlegal.net 
nlehman@wrightlegal.net 
Attorneys for Plaintiff/Counter-Defendant, Christiana Trust, a Division of Wilmington Savings 
Fund Society, FSB, not in its individual capacity but as Trustee of ARLP Trust 3 
 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEVADA 

 
CHRISTIANA TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB, NOT IN ITS INDIVIDUAL 
CAPACITY BUT AS TRUSTEE OF ARLP 
TRUST 3 
 
  Plaintiff, 
 
 vs. 
 
K&P HOMES, A SERISE LLC OF DEK 
HOLDINGS, LLC, a Nevada limited liability 
company, 
 
             Defendants. 
 
 
K&P HOMES, A SERIES OF LLC OF DEK 
HOLDINGS, LLC, a Nevada Limited 
Liability Company, 
                      Counterclaimant, 
         vs. 
 
CHRISTIANA TRUST, A DIVISION OF 
WILMINGTON SAVINGS FUND 
SOCIETY, FSB NOT IN ITS INDIVIDUAL 
CAPACITY BUT AS TRUSTEE OF ARLAP 
TRUST 3, 
                       

 Case No.:  2:15-cv-01534-RCJ-VCF 
 
ERRATA TO CHRISTIANA TRUST’S 
REQUEST FOR JUDICIAL NOTICE IN 
SUPPORT OF MOTION TO DISMISS 
WITH PREJUDICE DEFENDANT’S 
COUNTERCLAIM 
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                      Counter-defendant. 
   

 

Plaintiff/Counter-Defendant, Christiana Trust, a Division of Wilmington Savings Fund 

Society, FSB, not in its individual capacity but as Trustee of ARLP Trust 3, by and through their 

counsel of record, Natalie C. Lehman, Esq. of the law firm of Wright, Finlay & Zak, LLP, 

hereby submit this Errata to Request for Judicial Notice in Support of Motion to Dismiss with 

Prejudice Defendant’s Counterclaim. 

Attached hereto is Exhibit 12, a true and correct copy of the Corporation Assignment of 

Deed of Trust Nevada recorded as Book and Instrument Number 200910200002000 which was 

inadvertently omitted from the Request for Judicial Notice in Support of the Motion to Dismiss 

with Prejudice Defendant’s Counterclaim as filed on October 6, 2015. 

DATED this 17th  day of November, 2015. 

WRIGHT, FINLAY & ZAK, LLP 
 
 

 /s/Natalie C. Lehman, Esq.   
Dana Jonathon Nitz, Esq. 
Nevada Bar No. 000050 
Natalie C. Lehman, Esq. 
Nevada Bar No. 12995 
7785 W. Sahara Ave., Suite 200 
Las Vegas, Nevada 89117 
Attorneys for Plaintiff/Counter-Defendant, 
Christiana Trust, a Division of Wilmington 
Savings Fund Society, FSB, not in its 
individual capacity but as Trustee of ARLP 
Trust 3 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that I am an employee of WRIGHT, FINLAY & ZAK, LLP; 

that service of the foregoing ERRATA TO CHRISTIANA TRUST’S REQUEST FOR 

JUDICIAL NOTICE IN SUPPORT OF MOTION TO DISMISS WITH PREJUDICE 

DEFENDANT’S COUNTERCLAIM was made on the 17th day of November, 2015, by 

depositing a true copy of same in the United States Mail, at Las Vegas, Nevada, addressed as 

follows: 

John Henry Wright, Esq. 
Nevada Bar No. 6182 
The Wright Law Group, PC 
2340 Paseo Del Prado, Suite D-305 
Las Vegas, Nevada 89102 
Phone: (702) 405-0001 
Fax: (702) 405-8454 
Attorney for Defendants, 
K&P HOMES, A SERISE LLC OF DEK HOLDINGS, LLC 
 
 

    /s/Jill M. Sallade      
    An employee of WRIGHT, FINLAY & ZAK, LLP 
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    Exhibit 12 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit 12 
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Branch :FLV,User :CON2 Comment: Station Id :CYVJ

CLARK,NV Page 1 of 1 Printed on 4/8/2015 4:28:37 AM

Document: DOT ASN 2009.1020.2000

RECORDING REQUESTED BY: 

RECONTRUST COMPANY, N.A. 

lnst #: 20091 0200002000 
Fees: $14.00 
N/C Fee: $0.00 
10/20/2009 11:37:34 AM 
Receipt#: 99211 
Requestor: 

AND WHEN RECORDED MAIL DOCUMENT TO: TITLE COURT SERVICE INC 
Recorded By: KGP Pgs: 1 BAC Home Loans Servicing, LP 

400 COUNTRYWIDE WAY SV-35 
SIMI VALLEY, CA 93065 

TS No. 09-0151680 

TITLE ORDER#: 4278087 

/!P/)-1 11~ · cJ-7 • ..JJr9- ·;s-if 

DEBBIE CONWAY 
CLARK COUNTY RECORDER 

CORPORATION ASSIGNMENT OF DEED OF TRUST NEVADA 

FOR VALUE RECEIVED, THE UNDERSIGNED HEREBY GRANTS, ASSIGNS AND TRANSFER TO: 

BAC HOME LOANS SERVICING,LP FKA COUNTRYWIDE HOME LOANS SERVICING LP 

ALL BENEFICIAL INTEREST UNDER THAT CERTAIN DEED OF TRUST DATED 07/03/2007, 
EXECUTED BY: RITA WIEGAND, AN UNMARRIED WOMAN,TRUSTOR: TO STEWART TITLE 
COMPANY, TKUSTEE AND RECORDED AS iNSTRUMENT NO. 0005226 ON 07/25/2007, fl\i 
BOOK 20070725, OF OFFICIAL RECORDS IN THE COUNTY RECORDER'S OFFICE OF CLARK 
COUNTY, IN THE STATE OF NEVADA. 

DESCRIBING THE LAND THEREIN: AS MORE FULLY DESCRIBED IN SAID DEED OF TRUST. 

TOGETHER WITH THE NOTE OR NOTES THEREIN DESCRIBED OR REFERRED TO, THE 
MONEY DUE AND TO BECOME DUE THEREON WITH INTEREST, AND ALL RIGHTS 
ACCRUED OR TO ACCRUE UNDER SAID DEED OF TRUST/MORTGAGE. 

DATED: October 09, 2009 

State of: Texas 
County of: Ta~Rt 

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, 
INC. 

) 

)BY: ~Nu..ffi-J 
__ ____.,A'-\I.R:uJQela Nava , Assistant Secretary 

IDII~l~ v n w. """'-L Assistant Secretary On·Jt.rt before me ~ ''-- vr'-4W\..L , personally appeared 
. , know to me (o(p;;ve'ifto me on the oath of or through_.,Ai'"itTIQeaJiaa-NNI"!2ava 
~ j)_ ) to be ~erson whose name is subscribed to the foregoing instrument and 

acknowledged to me that h~xecuted the same for the purposes and consideration therein expressed. 
Witness my hand and official s l. 
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