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EIGHTH JUDICIAL DISTRICT COURT
FAMILY DIVISION
CLARK COUNTY, NEVADA

In the Matter of the Joint
Petition for Divorce of:

SEAN R. ABID and
LYUDMYLA A. ABID,

[N . I P

JUN 21 201

Case No. D-10-

FILED

x%éggﬁ%

424830-%2

Dept. F
Petitioners.
BEFORE THE HONORABLE LINDA MARQUIS
DISTRICT COURT JUDGE
TRANSCRIPT RE: ALL PENDING MOTIONS
THURSDAY, JUNE 25, 2015
APPEARANCES:
THE PETITIONER: SEAN R. ABID
FOR THE PETITIONER: JOHN JONES, ESQ.
10777 West Twain Ave., Ste. 300
Las Vegas, Nevada 89135
(702) 869-8801
THE CO-PETITIONER: LYUDMYLA A. ABID
FOR THE CO-PETITIONER: MICHAEL BALABON, ESQ.

6260 S. Rainbow Blvd., Ste. 100
Las Vegas, Nevada 89118

(702) 450-3196

D-10-424830-Z ABID 06/25/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

Abid, App
1581



10

11

13

14

15

16

18

19

20

21

22

23

24

LAS VEGAS, NEVADA THURSDAY, JUNE 25, 2015

PROCEEDINGS

(PROCEEDINGS BEGAN AT 11:18:26)

MR. BALABON: Good morning.
THE COURT: Good morning. This is the matter of Sean

Abid vs. Lydmya (sic) Abid, D-10-424830-72. The parties are

present. I apologize for mispronouncing your name again. I'm
sorry. Counsel is present. Counsel, your appearances for the
record.

MR. JONES: John Jones, bar number 6699, appearing on
behalf of the Plaintiff.

MR. BALABON: Michael Balabon, bar number 4436,
appearing on behalf of the Defendant.

THE COURT: All right. This is Dad's motion regarding
the summer visitation schedule. Aand you can have a seat. Dad’s
requesting primary physical custody and summer visitation with
a visitation schedule for Mom. Currently the parties have joint
legal custody and joint physical custody and there's a
visitation order set out in the meantime.

We have an evidentiary hearing that is scheduled for
August 14th already. And what we received and what was
attached, the Court received from Dr. Harland -- Holland, and

what was attached to counsel's request was a letter from Dr.

D-10-424830-Z ABID 06/25/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

Abid, App
1582



16

17

18

19

20

21

22

24

Holland regarding parts of her interview that she conducted.

Now just this morning I was handed Dr. Holland's full
report and I have not had an opportunity to read it because I --
they -- I was already on the bench doing cases when it was
received via fax this morning and they brought it down to me, so
I haven't looked at it.

Counsel, I understand that you were both provided with
that document this morning as well --

MR. BALABON: Yes, Your Honor.

MR. JONES: Yes, Your Honor.

THE COURT: -- by my department. Have you -- and I'm
going to -- it -- it's pretty long. It looks 1like it's 15
pages. Have you had the opportunity to read it?

MR. JONES: I have.

THE COURT: All right. And have you, coun --

MR. BALABON: We've had just a cursory review, Your
Honor.

THE COURT: Okay. All right. I'm going to talk to

counsel briefly in the hallway and then we'll come back on the

record.
(COURT RECESSED AT 11:20 AND RESUMED AT 11:53)
THE COURT: We're back on the record in the Abid
matter -- Abid matter. I had the opportunity to review Dr.

Holland's report and to speak with counsel in the hallway.
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First, there's some administrative issues we need to deal with.
The -- there is a evidentiary hearing date scheduled in this
matter and that is for August 14th. I'm asked to remind you
that that trial is set to start at 10:30 so that counsel -- it's
a strange start time, but I wanted to remind vyvou of that.

We have Defendant's motion to suppress pending.
Plaintiff's counsel wants an opportunity to oppose that and I'm
going to set a time for arguments on that motion now. I =-- my
intention to set that certainly before the trial date. 1I'd like
to set it at a time where counsel has sufficient time to argue
that motion. I am going to set it for Thursday, August 13th.
Counsel -- or, oh, I'm sorry, no, no, no, the trial's on the
14th. I don't want to do that. Sorry. 1I'd like to set it for
Thursday, July 16th at 9:30.

Will you block out all of the nines and all of the
tens after we add that? All right.

And I'm blocking out some time afterwards so that ;e
-—- we have some additional time to argue that, that motion to
suppress. Today pending 1is Dad's motion regarding summer
visitation and Momis opposition and countermotion. The
countermotion deals with those issues of suppression and --
regarding the recording, and so those will be deferred to that

July léth where we have more time to get into that.

Now as to Dad’s motion regarding summer visitation,
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had the opportunity to review ‘Dr. Holland's report in its
entirety. Counsel, 1s there anything in addition to Dr.
Holland's report in your motion that you want to let me know
today and what's your proposal?

MR. JONES: Well, Your Honor -- and I know you've read
everything else, so thank you for that. The only way to prevent
the further erosion of the relationship between the child and
the dad in this case is to alter the time share. 2ll of the
studies, all of the psychological journals, they talk about in
cases of -- and you don't have to call it alienation, you could
call it programming, you could call it de-programming, you could
call it manipulation. 1In all of the cases involving studies of
that type of behavior on a child, the answer is to remove the
child as much as possible from the alienating environment and
place the child in the alienated environment. I mean, in many
cases, when it's really bad, the -- the alienated parent gets
six months of contact before the other side even starts getting

visitation back to recover the relationships that's been

destroyed.

When I read this report, it seems like you would have
to, even between now and August -- I mean, Dad's got his block
of -- of vacation, Mom's almost used up the same amount that

Dad's going to get.

THE COURT: And tell me, under the current visitation
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agreement, Defendant's entitled to six weeks of summer vacation.

MR. JONES: Six weeks consecutive; Dad -~

THE COURT: And --

MR. JONES: -~ four.

THE COURT: -- four weeks, okay.

MR. JONES: This year, in even numbered years, I think
Dad gets six and Mom gets four.

THE COURT: Oh, all right. I understand.

MR. JONES: So from the standpoint of ensuring that no
further erosion can take place, you know, the proposal T believe
we made was, you know, Mom having every other weekend.
Certainly another three weeks in this environment can only do
more damage. And -- and the thing that maybe got lost in the
whole recordings mess is probably the single greatest point of
alienation in this relationship is that Dad's rules don't permit
Call of Duty, Mom's rules permit Call of Duty for a five year
0ld, now six, and she's used that, that don't tell him what we
do in our house and we'll do whatever we want versus the rules
in Dad's house as a means to put a wedge between the child and
Dad.

So -- and that's ignoring the negative impacts of Call
of Duty, which are clearly reflected in the report. I mean,
when my client sends a text and says, hey, he said something

about playing Call of Duty at your house. I really think you
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should read this article. I don't think it's in his best
interest, you know, we should talk about this. And for her to
say too bad I'm doing it anyway. And now for the child to be
exhibiting the behavior that tﬁe studies warn about at age six,
I'm sorry, that's a basis -- ignore the alienation, the fact
that Mom allows Call of Duty is a basis to alter the time share
s0 that the damage can't be done to the child on that issue as
well. And sure, Mom will stand up and say, oh, I'll stop
letting him play Call of Duty, but then again, what she would --
could do or what she has done is allow him to play and tell him
not to tell his dad, and not to tell anyone else -- more likely
than not, including Dr. Holland.

Obviously the Court has broad discretion in trying to
protect the child's best interest. It certainly could not be
prejudicial to say, all right, until we get to trial, we're
going to give Dad his time, his four weeks, but we're going to
cut Mom's time short by two weeks. And that way Dad would have
six, Mom would have four. And if you determine that we are not
successful in our motion to change custody, you change the order
so0 that she gets six weeks in even number years and he gets four
weeks in even number years.

I mean, there are ways to protect this child without
prejudicing Mom. I think we will prevail in our motion at the

time of trial, but if you alter the time share, you could make
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it up next summer. So it's not really earth shattering, but it
could be earth shattering to allow Sasha to remain in that
environment.

And, you know, whether you alter the time share so
that it's every other weekend for the next three weeks or two
weeks until Dad takes his vacation, or whether you change it to
four to six, either way, the reduction of time in the alienating
environment and the immersion in the alienated environment is
necessary based upon this report, regardless of the tapes. And
believe me, when Dr. Holland testifies on August 14th, I'm going
to ask her questions regardless of the tapes, regardless of
whether you reviewed those. Based solely upon what Sasha told,
based solely upon Sasha's behavior, what are your concerns.
What is this, what is that.

So I believe you'll allow the tapes in and I believe
she'll get to talk about the tapes. But even if she doesn't,
this report makes clear that the tapes are just a microcosm of
what's really going on. And I guess it's up to you -- I
understand that we're this far from trial and we're this far
from Dad getting his vacation, but after getting the letter from
Dr. Holland, which she felt strongly encugh to send you a
letter, even though her report was coming two weeks early -- you
know, later, she felt strongly enough about it to do that.

If we wouldn't have filed a motion, you might sit on
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the bench when we come here August 14th and say, gee, this is

pretty bad. Why didn't Dad come into court and ask for
emergency relief; does he really not care? I -- I took the
letter as a -- a request by Dr. Holland for you to act to stop

the alienation from going forward. I'm sure she'll clarify that
at her -- at her testimony I think she very clearly clarified
it in this report. She wasn't asked for recommendations, but
she'll certainly get to talk about what her findings are and
what the, you know, pathological issues and concerns are.

So the request is simply for you to choose how we
limit the contact with Mom and increase the contact with Dad
between now and the time he takes his vacation. There are lots
of options, but I think the only way, having six weeks of
contact without contact with Dad -- meaning without physical
contact, in his home -- the fake house, in the fake house -- not
having contact, is just going to cause more damage.

And it may already be irreparable. I mean, this is
pretty disturbing, but it's only going to get worse if she's
allowed to have three more weeks after she's already had three
weeks.

THE COURT: Thank you, counsel. Counsel?

MR. BALABON: Well, Your Honor, I think a question
that needs to be answered is, let's assume that there is some

sort of parental alienation that was going on back in January.
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Does -- is -- is it the Court's position in terms -- to remedy
that situation -- it's kind of like drug use, when you have drug
cases that come before you. Are you just going to terminate the
drug users rights or are you going to -- are you going to give
that drug user a chance to go into counseling, to be tested, and
to get clean, and then restore him back to his rights? Does the
Court believe in any kind of redemption or that people are
incapable of changing?

In this case, without going into the report at least
initially, I think the Court really needs to take notice of the
fact that Lyuda recognizes that she's in a high conflict
situation. Lyuda is faced with a -~ an opposing parent that
literally despises her and literally despises her husband Ricky.
So she's met with contempt in any type of communication that --
that she has with him.

I think if you look at Dr. Paglini's report -- at
Paglini's report, it indicates that Mom, when excited or
emotional, had admitted to making inappropriate statements. T
don't know that the situation was necessarily changed in January
of 2015 as that which existed in -- in 2013. He found that --
he -- he did an extensive review of this case and he found that
although these -- these statements were made, they never
amounted -- he didn't find that Mom specifically intended to try

to alienate Sasha from his father. And that's our position now.
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Lyuda is in a situation, as I said, in a high conflict
case: There's fault to go around to both parties. I don't
think there's any question, and T don't think there's any
question that you're going to see that at the evidentiary
hearing. When you hear her testimony as to what she's had to
deal with, we will detail several instances where Lyuda has --
has -- has actively sought to co-parent in a fair and reasonable
manner with Sean.

The only reason we're here is because for the past —-
in ~- in 2014, up until November, when she got off early, he
allowed to pick up the child when she got off work, and then all
of a sudden in November he gets angry and he terminates that
right and says you come back at 5:30. Is that reasonable on his
part? Is that reascnable co-parenting? This is what she's
dealing with.

So she understands and I explained it to her that
she's in a high conflict situation with her ex. She needs to do
something so that she can learn how to deal with that
effectively. So that's why she voluntarily, not a -- not a
demand of this Court or order of this Court, voluntarily
enrolled in and attended every session of the UNLV cooperative
parenting program. This has a mitigating effect on the type of
emotional behavior that we might see present or -- or that was

present in this report.
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For the record, we object to the report, we object to
the tape, and we object to this report on the basis that the
report was based primarily or the -- on evidence that was
obtained illegally. So just for the record, we object to the
report. We believe that the report unnecessarily prejudiced the
evaluator and made her seek out behavior that she felt was
consistent with the -~ with the information that she heard on
the report.

We further object to the report on the basis that now
we're told that the balance of the tape, other than what he was
provided, other than what he provided to me and what he provided
to Dr. Holland, the balance of it has all been erased, so
there's not context. That is fundamentally unfair to my client.

Fundamentally unfair. The tape was illegal. It has prejudiced

this evaluator and I -- it's our position, we can argue it at
trial or at -- at the suppression hearing, but it's our position
that this can't come in. I would be -- I strenuously object to

any action being taken adverse to my client until this Court
makes a determination as to the legality of the tape and the
legality of allowing Dr. Holland to testify in this case. I
understand the issues from their perspective; we respectfully
disagree.

My client has successfully completed that UNLV

cooperative program, Your Honor. Judges don't send people there
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for no reason; they send them there so they can learn how to
deal with the situation where you have a high conflict case, and
that's what we have in this case. She's completed that program.
So unless you feel that the program is useless, I think any kind
of behavior that they're so concerned about is mitigated.

What would you do in a situation if she didn't go and
you find that there is substantial parental alienation? Do you
-— do you Jjust punish the alienator and just terminate her
rights or severely restrict her rights, or is the best interest
of the child better served by maintaining contact with both
parents, but yet deal with the conduct by the offending parent
getting counseling to deal with it so that you can maintain
contact with both parents. It's the stated policy of the state
of Nevada that both parents have equal contact, joint legal,
joint physical custody. These parties have had joint legal,
joint physical custody for four years. 1In fact, for a year and
a half or two, according to my client, she had primary physical
custody. How is this all of a sudden now such a huge issue?
This was an isolated incident that occurred that's reflected on
that tape. There 1s not any systematic parental alienation
going on in that home.

I think the Call of Duty thing is kind of a red
herring, Your Honor. Really? We're going to -- we're going to

change custody because one parent allows a video game and the
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other doesn't? ©Notwithstanding the fact that there's a factual
dispute on that issue because he initially found about Call of
Duty while he was playing with the friend of the son of the
Plaintiff's friends. That's how he even found out about it; he
was playing it there.

There's a factual dispute. We can't draw any kind of
conclusions based on this report, based on what thisg child said,
that Dad's house is a sand house o£ it's the fake house but
Mom's house is the mountains. Mom's (sic) doesn't live in the
mountains. Does that mean that the mountains are better than
the sand house? Are we going to draw any conclusions today and
-- and change her custody rights based on that? I don't think
50, Your Honor.

It's dindicated in the report that the child has

indicated he likes going over to his Dad's house. There -- he's
doing well in school. He's well-adjusted. There's -- there's
no --

THE COURT: He's starting first grade in the --
MR. BALABON: He's in kindy-garden (ph) but --
THE COURT: He's starting --

MR. BALABON: =-- he's mastered --

THE COURT: He's starting first grade in ~--

MR. BALABON: Yes.

THE COURT: -- the fall? Okay.
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MR. BALABON: He's mastered all of his subjects.
There's no indications of behavior problems.

THE COURT: Well, there certainly is --

MR. BALABON: Well, not --

THE COURT: Well --

MR, BALABON: -~ severe.

THE COURT: He could only sit still for 15 second and
had to be re -- redirected.

MR. BALABON: Can we --

THE COURT: I --

MR. BALABON: Can the -=-

THE COURT: I'm conc --

MR. BALABON: I'm sorry.

THE COURT: I'm concerned about him moving into fist
grade. I'm concerned about this child. I'm concerned about
developmentally where he's at.

MR. BALABON: Well, and I -- my client is concerned as
well, which is why she sought training to deal with a high
conflict resolution. I think the Plaintiff should be ordered
too to complete the -~ the UNLV cooperative parenting program.

Maybe if he does that we won't be back here next year. So that

he can learn how to deal in a conflict resolution =-- a high
conflict case where he literally despises the -~ the biological
mother and her new husband. I think he needs to learn how to
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deal with that, like my client has learned to mitigate the
behavior, to shield the child from the conflict. That's the
purpose of that program, Your Honor. It is an effective program
and all the judges use it and there's a reason for that. And
she's completed that program since the date of the offending --
allegedly offending comments that were made. My client alleges
these are isolated incidents, that there's no systematic pattern

or attempt. I think at this stage in the proceedings, it's way

-- it's -- it's too early to restrict my client's contact.
The -- the -- with regard to her vacation, she's got
three weeks left. My client agrees 1is what 1t says 1is

additionally during an extended stay with either parent, Sasha
should be allowed daily contact with the other parents via video
conference. We're happy to do that. That's not a fundamental
change to her custody rights without a full hearing, which is
what they're asking for.

And we need to make a ruling on the admissibility of
the report --

THE COURT: And I've set --

MR. BALABON: -- and the admissibility of the tapes.
THE COURT: I've set the time for that -- that to
happen. As to today, we're talking about his motion

regarding —-—

MR. BALABON: I think that --
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THE COURT: -- summer schedule.

MR. BALABON: =-- it's premature. I think --

THE COURT: Okay.

MR. BALABON: -— the fact that she has -- has
completed the UNLV cooperative parenting program is something
that the Court strongly needs to consider. You can't call it a
band-aid. That's not Jjust a band-aid, Your Honor, that's an
extensive course. How many --

MS. ABID: Sixteen hours.

MR. BALABON: Sixteen hour --

MS. ABID: It's eight weeks.

MR. BALABON: -- course.

MS. ABID: Eight weeks class.

THE COQURT: I understand. All right. Counsel, did
you == briefly.

MR. JONES: I just had one comment. This whole idea
that the report's tainted by the tapes, what you had was the
roleplaying with figures, paragraph at the bottom of Page 4. He
was presented with figures and asked to select ones that
represent his family members. I think it's interestihg that he
doesn't even select one for my client's wife, but that's a whole
different aspect of the alienation. But then asked gquestions.
Not -- not questions like does your mom say bad things about

your dad.
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MR. BALABON: Because he delet -- he deleted it.

MR. JONES: Nothing leading. I mean, I didn't see any
questions asked based upon what was on the tapes, not once by
Dr. Holland. But here’s the most important part, Sasha
identified his father as a person who likes the cat and dislikes
no one. He's saying that my client despises Mom. Okay.
Conversely, when asked to identify who his mother dislikes,
Sasha's spontaneously responded my real dad. But prior to that
I -— I left out a sentence. Sasha identified his mother in an
overly positive light, acknowledging that she is the person who
listens, who gives him affection, who helps him, and with whom
he would like to spend all of his time. I'm sorry.

THE COURT: Thank -- thank you, counsel. I've read
the report. I -- I take it into consideration and it weighs
heavily with the Court that the Defendant has completed that
program. It's a good program and I'm happy that she on her own
volition went to do that.

Nobedy is make -—- asking me to make this order today,
but I'm making it until August 14th. At either house, Sasha
will not be allowed to play Call of Duty. Mom acknowledges in
her interview that she allows Sasha to play Call of Duty online
for about 30 minutes a day.

There was reference to another video -- another wvideo

game —-
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MS. ABID: There is no (indiscernible).

MR. BALABON: Shh, shh.

THE CQURT: Oh, no, no, no.

MR. BALABON: Don't interrupt.

THE COURT: A night at Freddy's?

MR. JONES: Five Nights at Freddy's. So let me ~- let
me say this. The Court is very concerned that -- and I think
Dr. Holland sums it up well in that it's not uncommon for young
boys to want to play video games, and that, you know, Sasha is
very young, he's going into first grade next year. His preoccu
-- that's me speaking -- his preoccupation with fantasy and
violence was considered excessive and inappropriate for his
developmental level. Research supports that chronic exposure to
violent video games is associated with behavioral and emotional
difficulties and this is concerning given his difficulties with
sustained attention -- remember he couldn't sit for long than 15
seconds -- and aggression, his struggles remaining on-task
during non-preferred activities, and his current exposure to
significant familial discord.

Furthermore, spending toc much time playing wvideo
games limits opportunities for developing age appropriate social
and emotional regulation skills needed for coping with life
stressors, as well as imag -- managing emotional responses to

associate it with such stressors. Case in point, when he was
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asked to stop playing imaginary Call of Duty during the
evaluation he refused and became physically aggressive, kicking
the playvhouse and throwing toys.

Now I understand that he is a -- a young boy who's
going into first grade, and I understand that boys going into
first grade, and girls going -- that at that age they play --
play a lot of fantasy. And they may call that game Call of Duty
even though they don't really understand what that means. But
by Mom's own admission, she's allowing him to play it 30 minutes
per day here -- and that he's playing Xbox Live.

From now until the date of the evidentiary hearing, he
is only -- he's not allowed to play Xbox Live, any game. He's
not allowed to play Call of Duty or Five Nights at Freddy's
House ({sic) or whatever it is. He's not allowed to play any
game that's rated any rating above what 1s appropriate for
kindergartners and first graders.

So he can be allowed to play those developmentally
appropriate video games or iPad apps that deal with words and
letters and games and reading and all of those things, but he
may not -- I'm very concerned about the violent video games.

I ‘am not taking into consideration the portions of
this report that deal with the recording. At this point,
because that issue is -- is still out there and I understand

that you're concerned that perhaps that recording tainted Dr.

D-10-424830-Z ABID 06/25/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

20

Abid, App
1600



10

11

12

13

15

16

17

18

19

20

21

22

23

24

Holland's view in all of this case, but I'm very concerned with
his aggressive behavior and the violent video games at that
point.

And so, Dad, I'm going to ask you, even when Sasha is
with you, he's not to be allowed any access to violent video

games. That's at both houses, all right? And if that means

that while he's with friends -- that you have strictly monitor
that. And if he goes on a play date or he's at a family
member's home, that each -~ each party ensure and make that

supervising adult understand that he's simply not allowed to
have access to these games moving forward. All right?

S50 that's the easy part. I -- there's been a request
by Dr. Holland and by Plaintiff's counsel to change the summer
visitation schedule. And I don't think that any request to
change that is terminating the Defendant's rights or severely
impacting her visitation rights. She's finished three of her
weeks of her six. Defendant's enti ——- Plaintiff's entitled to
four weeks under the visitation égreement and then next summer
that reverses.

What I am going to do is this. I am going to -~ she's
finished three weeks. She has an additional three weeks. I am
going to ailow her to finish one wmore week. She's going to
return Sasha two weeks early, so that would reverse today's ~--

the current visitation order. If at evidentiary hearing I make
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a decision that does not change custody or visitation, I would
switch that back so that next summer Mom would have six weeks
and Dad would have the four weeks. And so she'll be allowed the
additional one week so that she has a total of four weeks.

What I am going to do is make a order regarding
contact between the parties. And -- and I recognize this is a
high conflict case and I do not -- and I generally don't like
making a specific order about Skype or Facetime contact, but I
think that we need it in this case. But I want counsel and the
parties to understand that I know Sasha can't sit still, he's a
little boy. All right?

MS. ABID: Yeah, he can.

THE COURT: But he -- it -- that a Skype or Facetime
visit is not going to be 20 minutes long. Okay? And that
sometimes it might be two minutes and sometimes it might be five
minutes and one day you might get 10 minutes. I get that, all
right. So --

MS. ABID: Your Honor, can I ask guestion?

THE COURT: Hold on. Hold on. So that -- three times
per week, all right? And on -- you know, three times per week.
Let's set it on Monday, Wednesday, Friday, Sasha is going to
have some Facetime contact with the other parent.

I find it helpful, especially for children at this age

who it's difficult to sit down and have that Facetime contact,
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that sometimes that be done in the car while you're driving
because Sasha is in his car seat and he can't go anywhere and
there's not toys and the TV in his playroom and all that stuff.
You know, that's a good time to force him to have that Facetime
contact. ©Now I understand that the other parent's going to be
in the car and that may be uncomfortable for you, but that's
what we're going to do. So if you can't do it another way,
you'll do it in the car. All right?

Okay. Anything -- and that -~ that's going to be a
temporary order --

MR. JONES: Right.

THE COURT: -- just through the time of the
evidentiary hearing. Yes, ma'am?

MS. ABID: Your Honor, I find out recently that our

school where Sasha going today is going to change nine months to

12 months.

THE COURT: Okay.

MS. ABID: And Sean and me, we live five minutes away
from each other, it's the same zip code. And I used to live

with him, and the school which is today attached to my house,
used to be attached to his zone. So school which is zoned to nmy
house 1is going to stay nine months. And school where he is
today 1is going to be 12 months. And I asked Sean, I sent him

message, said listen, (indiscernible) is very material
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basically. Next year four weeks vacation or six weeks vacation
will not be able to --

THE COURT: Won't happen because of the --

MS. ABID: Yeah.

THE COURT: -- 12 month --

MS. ABID: So my guestion is today, if we're going to
have hearing on 14, it's going to be too late to register Sasha
in nine month school. And I believe it's beneficial for both of
us. Sean's going to have nine -- six weeks next year, so he's
going to go to Iowa. If we have 12 months school, he'll be
stuck in Las Vegas.

THE COURT: Mr. Jones, 1s -- isn't your client a
counselor in a nine month school?

MR. JONES: Are you nine months now?

MR. ABID: Yes.

THE COURT: All right. So is it beneficial for your
client? Does he prefer a nine month school? I mean, you know
that the year-round school makes things much more difficult.

MR. JONES: I think the only reason that he was
inclined to have Sasha attend the school in his zone is he's got
two other children who will eventually --

THE COURT: Attend the same school.

MR. JONES: -— be attending the same school and if

you're picking up --
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THE COURT: All right. This -- this issue is not on
calendar today, however, I -- I see that it is a problem and
it --

MS. ABID: Yes.

TﬁE COURT: -- is an issue. So I'm -~

MR. JONES: I would be happy to --

THE COURT: So --

MR. JONES: -- discuss it with him.
THE COURT: -- we'll talk some more, we'll get those
calen -- exchange those calendars. The 12 month school also

changes some, you know, other issues of what track you're on and

MR. JONES: Right, right, right.

THE COURT: -- all -- you know, all those things and
what date we start. Let's confirm that it is in fact for this
school year -—- or is it next school year?

MS. ABID: 1It's this coming next school year -- year.

THE COURT: This school year --—

MR. BALABON: This August, yes.

THE COURT: =-- 1s going to 12 months.

MS. ABID: This Septem -~ yes, this 12 months is
coming this August, yes, correct.

MR. JONES: How about if we do this, Judge.

THE COURT: Can we —-- if --
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MR.

JONES: Since this has just been raised, I'll be

happy to talk to him, get the data on the two schools, and if we

need to come in and argue it on July -- or on --
THE COURT: On the date that I gave you for the --
MR. JONES: =-~ on the —--
THE CQURT: ~- suppression motion?
MR. JONES: -- on the suppression motion, July 16th,

that will still give us enough time.

schedules

THE COURT: All right. So that you can get the school

MR.

THE

MS.

THE

this out ~--

MR.

THE

MR.

BALABON: I'm good with that.
COURT: 1Is that all right? And --
ABID: Yes.

COURT: -~ perhaps counsel might be able to work

BALABON: Hopefully.
COURT: -- we'll see, because --

JONES: Oh, my client ~-- I like clients who are

aware of the contents of the order. He says that our current

custodial order gives him choice of school, period. So I guess

they'd have to file a motion to change that.

THE

MS.

THE

COURT: Well, it may change the visita --
ABID: But we live in the same --

COURT: Okay.
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MS. ABID: -- zip code.

THE CQURT: No, no, but it affects the wvisitation
schedule later. So this is good information --

MR. JONES: We can --

THE COURT: -- that we all need.

MR. JONES: Right.

THE COURT: So I appreciate that.

MR. JONES: And we can address that on the 16th,
Judge.

THE COURT: So, counsel, Qe'll talk about that and
with -~ keeping in mind that the Clark County School District is

changing in -- in -- dramatically in the next couple of years.

MS. ABID: Yeah.

THE COURT: All right.

MR. BALABON: Just one more issue, Judge. Is it their
offer of proof today that the original tape has been deleted and
that the only tapes that are going to be the subject matter of
a -—— of -- of suppression or admission at the hearing is going
to be the tapes that he has selectively —-

THE COURT: Let me --

MR. BALABON: ~-- edited.

THE COURT: ~- ask another question. Does the full

tape exist, counsel?
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MR.

JONES: I don't -- it's my understanding it does

not. Meaning when he got the recording device and he played it,

he only preserved the things that Sasha was on because that's

what he believed --

THE
MR.
THE
produced?
MR.
THE
MR.
THE
not exist.
MR.
MR.
MS.
MR.
that --
MS.
MR.
MR.

MS.

MR.

COURT: Okay.
JONES: ~—-- he was allowed to record.

COURT: Has everything that Sasha 1s on been

JONES: Yes.
COURT: Everything Sasha is on has been produced.
JONES: Correct.

COURT: The remaining parts of the recording do

JONES: Right.
BALABON: They've been deleted and --
ABID: Your Honor --

BALABON: -- we obviocusly have a huge problem with

ABID: Yes.

BALABON: -- because then --

JONES: They were deleted before the pleadings --
ABID: Your --

COURT: ©No, no, no.

JONES: -- were even filed.
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THE COURT: S50 -- so that we have
understand that facts and we're prepared to --

MS. ABID: Yes.

THE COURT: -- argue moving forward.

MR. BALABON: And so then I don't --

MS. ARID: Yes.

MR. BALABON: -- need to do discovery to -- for -- to

produce ~-

MR. JONES: No.

MR. BALABON: -- the original tape. It's -- they'ive
admitted that it has been --

MS. ARID: Altered.

MR. BALABON: -- deleted, altered --

THE COURT: If it exists --

MR, BALABON: -- period.

THE COURT: -- Mr. Jones, if the full tape exists, I'm

ordering that it be produced.

MR. JONES: Absoclutely.

THE COURT: All right? But it's our understanding it

doesn't exist.

MR. JONES: Right. The -- so with it being four
weeks, the exchange, would that be July 3rd because June 5 was

when vacation started. I just want to make sure that we have an

understanding as to when --

fact -- so we
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THE COURT: June 5 vacation started. One, two, three,
four. So the morning of Saturday the 4th.

MR. JONES: Okay. And I'm going to mention this on
the record now and maybe Mr. Balabon can -- can speed up the
process. I'm going to want to know the Xbox Live gamer tags
and/or login information for I'm assuming everybody in that
house who has access to the Xbox. So if that's something he can
eventually inquire of other people in the house, that would be
great. I'll do a --

THE COURT: Thank you.

MR. JONES: =-- formal request.

MR. BALABON: Say what?

THE COURT: So Xbox --

MR. BALABON: I don't understand.

MR. JONES: I want to be able to --

MR. BALABON: I'm sorry, I don't play Xbox. I don't
know --

MR. JONES: I want to send a subpoena --

MR. BALABON: -- what any of that means.

MR. JONES: -- to Xbox. Xbox meticulously tracks when
you log on and when you log off.

THE COURT: It's an inter --

MR. JONES: And when a representation is made that

anybody in the whole world, in the history of the world, only
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plays Xbox for 30 minutes, I know it's not possible. I mean, I
know it's never only been 30 minutes, so I want to prove that
certain representations were false, and the way I do that is
send a subpoena to Xbox.

MR. BALABON: Well, that's Jjust a waste of time and
money because she has other people in the house that play Xbox.
THE COURT: All right. Okay. So Xbox --

MS. ABID: Yeah.

THE COURT: =-- Xbox Live is internet based. When a
user goes on, they go on under their profile --

MR. JONES: Uh-huh (affirmative).

THE COURT: -- right -- and it has a password --

MS. ABID: It's my daughter.

THE COURT: -- and all those things.

MS. ARID: It's my daughter's

MR. BALABON: Does your son —-—

THE COURT: And so --

MR. BALABON: -- even have -—-

MR. JONES: Oh, he only uses -~

MR. BALABON: -- a profile?

M5. ARID: No =--

MR. JONES: -- the daughter’'s?

MS. ABID: -- he doesn't.

MR. BALABON: He doesn't even have a profile.
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MS. ABID: He doesn't have profile.

MR. JONES: Okay. Well, then I'd like the daughter's

name and I'll just get that data and the Court can --

MS. ABID: I'm sorry, but my daughter has rights to

play.
MR. BALABON: Shh, shh, shh, shh, shh.
MS. ABID: Right?
MR. BALABON: Shh, shh.
MS. ABID: When he’s not home.

MR. JONES: The -- the Court can then glean --

THE COURT: Hold on. That will be the subject of any

discovery requests --—
MR. JONES: Okay.
THE COURT: -- that you're making, just a --
MR. JONES: Thank you.
MR. BALABON: Thank you, Judge.
THE COURT: Thank you. Thank you.

MR. BALABON: Did you want this back, the report?

MR. ABID: No, the judge ~- judge said go ahead and

keep the (indiscernible).

THE COURT: You know what, I'm going to allow Mr.

Jones and counsel to keep Dr., Holland's report.
MR. ABID: Thank you very much.

THE COURT: All right. They'll keep it in -
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MR. JONES: (Indiscernible) and -~-

THE COURT: They'll keep it in their possession. They
will ==

MR. JONES: -- while we're still on the record, I
don't know if the Court cares or if Mr. Balabon cares, there

were gquotes from the Paglini report in the opposition that was

filed. The -- the rule, the local rule about reproducing
reports actually says and no part thereof. So I just -- I've
had (indiscernible). The reason I know this is someone

chastised me and asked for sanctions because I put one guote
from a report in a pleading. I just -- I don't know how the
Court feels about whether that paragraph should be stricken, but
I also wanted to make sure Mr. Balabon knew that the rule is —--
is far more broad than we would otherwise think.

THE COURT: I understand that and I understand the
rule might be poorly worded, but for this case, moving forward
in this case, let's not quote directly from any of Paglini's or
Holland's report moving forward.

MR. JONES: Thank you.

THE COURT: Thank you.

(PROCEEDINGS CONCLUDED AT 12:27:54)
* Kk ok kk Kk
ATTEST: I do hereby certify that I have truly and

correctly transcribed the digital proceedings in the above-
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entitled case to the best of my ability.

/s/ Kimberly C. McCright
Kimberly C. McCright, CET
Certified Electronic
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LAS VEGAS, NEVADA WEDNESDAY, MAY 18, 2015

PROCEEDTINGS

(PROCEEDINGS BEGAN AT 10:53:50)

THE MARSHAL: On record in the matter of Abid.

THE COURT: Good morning, good morning.

MR. BALABON: Good morning.

THE COURT: This is the matter of Sean Abid vs.
Lydumyla (sic) Abid -- and I apologize, I mispronounced that
-— D-10-424830-2. Counsel, please correct me.

MR. BALABON: Lyudmyla.

THE COURT: Say it again.

MR. BALABON: Lyudnmyla.

THE COURT: ©Oh, my goodness. Beautiful, and I
apologize. Counsel, your appearances for the record.

MR. JONES: John Jones, bar number 6699, appearing
on behalf of the Plaintiff, who's also present.

MR. BALABON: Michael Balabon appearing -- 4436 --
appearing on behalf of the Defendant, who is‘present.

THE COURT: Good morning, counsel.

MR. BALABON: Good morning.

THE COURT: Good morning. I read all of your
pleadings, submissions of authorities, declarations. So,

counsel, it's your motion, go ahead.
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MR. BALABON: Thank you, Your Honor. How this case
proceeds necessarily depends upon this Court's ruling on the
-- on the alleged tape. As a preliminary matter, we have not
been provided with a copy of the tape. We have not been
provided with an actual transcript of the tape. We believe
the -- the taping -- the placement of a recording device in
the Defendant's home by the Plaintiff was a violation of both
federal wire tap laws, it's alsc a vioclation of the Nevada
statute.

THE COURT: Can I ask you this? Do wire tap laws
apply only to wires?

MR. BALABON: Well --

THE COURT: So telephone. I'm just asking. Maybe
it doesn't. That's my question to you.

MR. JONES: I believe it does. There is a separate
statute for surreptitious recordings --

THE COURT: Recording, sure.

MR. JONES: -- of -- of --

THE COURT: In Nevada.

MR, JONES: -- conversations you're not a party to.

THE COURT: Yeah, on the telephone.

MR. BALABON: It's -- it's NRS 200.650.

THE COURT: Now, I'm -- I'm really familiar with all

this stuff.
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MR. BALABON: Okay. Well, that law prohibits the
placement of a recording device in a party's home without the
party’s consent. The issue -- one issue that needs to be
resolved by the Court is whether or not 200.650 is a two-party
consent statute or a one-party consent statute. I think
counsel would agree, the Court should probably agree as well,
that the vicarious --

THE COURT: Well, on the telephone it's two-party
consent. We can agree as to that, right?

MR. JONES: I absolutely agree that --

THE COURT: Counsel, you can agree that -- and I'm
sorry to interrupt you, that's how I am. I just --

MR. BALABON: That's fine, Your Honor.

THE COURT: I just apologize for myself all the

time.

MR. BALABON: Our state provides that the -- the
telephone tapping -- and I believe that's NRS 620 --

THE COURT: Is a two-party con --

MR. BALABON: Is a two-party consent.

THE COURT: Or it's a felony.

MR. BALABON: Correct.

THE COURT: Okay. Now in-person --

MR. BALABON: Well, the issue -- that's the issue.
Is -- does -- 650, is it a one-party consent statute or is it
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a two-party cdnsent statute. If it's a two-party consent
statute, our analysis ends there with regard to whether or not
the Court's going to adopt the Vicarious Consent Doctrine.

The only way that this comes in, Your Honor, is if the Court
adopts the doctrine and other conditions are satisfied. We --
we allege that those conditions are not satisfied. We allege
that 650 is a two-party consent doctrine. I cited the -- the

cases. You've got the Mclellan vs. State case, it's 124 Nev.

263.

THE COURT: Do you know who the lawyer was on that
case?

MR. BALABON: I do not.

THE COURT: It might have been me. Shaun (ph)
Mclell --

MR. BALABON: Well --

THE COURT: Yeah, that's all right.

MR. BALABON: Under Mclellan, although the language
isn't absolutely clear, it just says Nevada law there are two
methods by which a communication may be lawfully intercepted
and this admissible. First, both parties to the communication
consent. Well, they didn't make a differ -- they didn’'t make
a distinction in -- in Mclellan between intercepted wire or an
intercepted in-person communication. So there therefore,

consistent with the reasoning in Allstate, this Court needs --
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we request a ruling that Nevada is a two-party consent state
and therefore the vicarious doc -- Vicarious Consent Doctrine
does not apply.

What I was trying -- what I was going to say is I
think we will all agree the Vicarious Consent Doctrine only
applies in one-party consent statutes, which obviously the
federal courts have deemed that the federal statute is a
one-party consent statute.

And in all of the cases cited by the Plaintiff,
you're dealing with intercepted wire communications construed
under the -- under the federal statute. All of those statutes
are one-party consent statute. If -- if he intercepted a
wire, a telephone call in this case pursuant to Lane vs.
Allstate, it would have been absolutely illegal because it
requires two-party consent. So even if the Court implies
consent on behalf of the custodial parent to the child, the
other party would still have to consent in order for it to be
legal.

So if -- 1f ~- this Court needs to make a
determination first if Nevada is a two-party consent statute
with regard to the application of 200.650

THE COURT: Okay. Do I or can I disregard the
recording in its entirety for purposes of this motion, make a

ruling as everything else, and then deal with it at the
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evidentiary hearing if they seek to introduce it? Or no?

MR. BALABON: Well, I think the scope of the
evidentiary hearing needs to be defined because they -- they
filed -~

THE COURT: Custody.

MR. BALABON: -- a motion to change custody. The
sole basis for the alleged change in custody is the recording.

THE COURT: Is that the sole basis?

MR. BALABON: Yes.

THE COURT: Okay.

MR. BALABON: Without the recording, there is not
basis. So a factual determination -- first -- first you need
to make legal determinations. The first legal determination
that this Court has to make, to -- to determine whether or not
this tape comes in, you have to determine if -- if it's a
two-party consent statute.

Secondly, if the Court determines that it's a
one-party consent statute, then the Court has to make the
determination that the Vicarious Consent Doctrine applies in
this state and applies to that statute. We say that it
doesn't. We say that legislative intent is clear. There's no
ambiguity in 200.650; therefore this Court can't legislate
from the bench and imply some sort of an exception to the

statute that's not incorporated into the statute.
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I cited cases in my brief. The Michigan case, a
case out of Georgia, that refused to apply the doctrine citing
legisiative intent. In fact, in the case in Michigan, even
though the -- the federal district had -- had approved this
things, they said, well, okay, we understand pursuant to
federal law -- you know, it's applicable to the federal
statute, but we don't believe it applies to the Michigan
statute, so therefore they didn't apply it as -- as it
regarded to the state statute involved in that case. The
Georgia Bishop case is the same thing. That was an atrocious
case where apparently some sexual abuse allegations were going
on that the district court in Bishop refused to adopt the
doctrine, and as a result, the Georgia legislature amended
their statute to -- to include it.

So our position is the statute is not ambiguocus, you
can't imply this exception to the statute. So those are the
two determinations legally that need to be made that really
aren't fact-based.

This -- and then thirdly, in the event that the
Court adopts the doctrine, it rules that Nevada is a one-party
consent state, it rules that the exception applies to the
Nevada statute, then a factual determination -- if you look at
the Vicarious Consent Doctrine, this Court needs to make a

factual determination that the placement of the device, that
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the -- the reason for it, the inténtion, was based on a good
faith, objectively reasonable belief that it was necessary in
order to protect the best interest of his child. So a factual
determination needs to be made regarding that very specific
issue. And if the Court rules that there was no objectively
reasonably basis for the placement of -- of this tape, which
is a huge intrusion on my client's privacy, it has -- it has
to make a ruling on that. If it finds that there was no
objectively reasonable basis to place the recording, it can’'t
allow the tape, 1t has to be excluded, pursuant to the rule
itself.

So these are the things that need to be determined,
I think, before we set an evidentiary hearing on -~ on the
other issues.

THE COURT: Okay.

MR. BALABON: Because that necessarily frames the
issues that have to be resolved at an evidentiary hearing.
Our -- our underlying motion is relatively simple. My client
wants the Court to know that the last thing that she wanted to
do was to file a motion in this court. She doesn't want this.
She doesn't want this war that's going on, that -- that has
been started now. QOur -- our motion was relatively innocuous.
She was simply seeking the restoration of her time based on a

change in her work schedule so that she could pick up the
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child when she gets off from work. And this -- the change in
work schedule occurred in August of 2014. Certainly
communications were made to Sean's counsel requesting that
they stipulate to modify the order. It was then in the
context of counsel contacting me to let me know that the order
from the December hearing was incorrect, it contained a typo.
I acknowledged that it contained a typo, but I had reguested
at that time, he work schedule has changed, so therefore
there's no longer a need for Sean to watch the child until
5:30. She got off at five, hence the 5:30 exchange time that
was stipulated to at -- at the December hearing.

The December hearing provided that the parties will
be reasonable and flexible with each other with regard to
exchange times. And prior to November Sean was being
reasonable and flexible. There was some times when he would
insist upon the 5:30. I think that occurred in April or May
or something like that, when they have a conflict. So when
they had a conflict, what happens 1s Sean retaliates. Well,
the order says it's 5:30, so you're going to wait. You're not
picking up your child. Even though you're off work, the order
says it's 5:30, so therefore you have to come at 5:30.

And he relaxed that a little bit as time went on, so
hence we didn't have to file any kind of a motion with the

Court to try to deal with the issue. Then -- then was an
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incident in November where she challenged something about his
parenting abilities. It's not really relevant what it was at
that time. But he became angry about it and then started in
November, boom, you don't get to pick up the child. She comes
-- arrives at his home, you're waiting until 5:30.

So it's not out of any interest of -~ the best
interest that he's doing this; he's doing this to punish her
and to retaliate against her by denying her time with her
child. That's what's happened in the case. That's why we
have multiple emails going back and forth.

I think it's instructive, Your Honor, that one of
the emails, cne of the first emails I got from counsel, if her
hours change, obviously that changes the need for Sean to
watch Sasha; however, we still need to sign off on this order
so that it reflects what -- the agreement that was made in
December. I certainly couldn't argue with that.

But there was no indication initially -- and -- and
when they opposed our request for a simple modification for a
couple of hours on her days, there was no indication that, oh,
no, this was the fundamental basis of the -- of the deal that
was made in return for Sean alleging that -- or Sean agreeing
to drop any restrictions regarding Ricky (ph), that this was
the fundamental basis, this was the fundamental consideration.

That is absolutely false and he -- they know it. If that was
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the case, certainly that would have been alleged initially
when I made this first request.

So she's -- Lyuda (ph) wants her time back with her
son. What has happened with regard to this, you know, he
denies it, but she -- she doesn't have the opportunity to
participate in the child's homework. According Lyuda, he’s
taking the homework out. She gets it after it's been graded.
And even --

THE COURT: Can I ask -- can I ask this guestion
about homework, because it --

MR. BALABON: Yes.

THE COURT: ~- I'm a homework person. So is it a
packet that goes home on Monday that's due on Friday?

MS. ABID: Yes.

THE COURT: Okay.

MS. ABID: And they keep this package (sic) all the
way, so I will get homework which is already marked by
teacher.

MR. BALABON: Stand up.

THE COURT: GCh, that's okay. So it's already --

MS. ABID: Yes.

THE COURT: It's already --

MS. ABID: They --

THE COURT: -- been --
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MS. ABID: They --

THE COURT: -~ turned in --

MS. ABID: Yes. They only will give you --

THE COURT: -- and the teacher's marked --

MS. ABID: -- what already is old, like two week
sold. But the one, what she had today, they keep it in this
-- in this home and if any psychiatrist will talk to my son,
they can ask him. He's six years old, he's --

THE COURT: Okay.

MS. ABID: -- capable of answering this.

THE COURT: That all, I just -~ I didn't know if it

was a day-to-day or if it was a packet.
MS. ABID: Package (sic).
MR. BALABON: And --
THE COURT: Okay.

MR. BALABON: =~- even if it's true that Sean is in

fact providing what she says he's not, he's doing the homework

with the boy after school. He has the child every day after

school pursuant to this schedule. So therefore if she wants

to do homework with him, I mean how much homework can a child

do?
THE COURT: Oh, geez, you don't --
MR. BALABON: So if he's doing --

THE COURT: I got some kids. I know about --
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MR. BALABON: She's not getting --

THE COURT: ~-- the homework.

MR. BALABON: -- her son back until a little bit
before 6 p.m.

THE COURT: Okay.

MR. BALABON: They have to have dinner and they have
-- gets ready for bed basically. So she's at a significant
disadvantage and it's not unreasonable for her. There's been
a material change in circumstance; her schedule has changed.
She specifically requested the schedule change so that she
could pick up her son after school so that she could enjoy her
days. Certainly the law in the state of Nevada 1is, pursuant
to the Mosely case and other cases, that both parties should
have equal access and equal opportunity to spend time with
their children and she's not provided that now.

We don't believe that Sean is being reasonable and
flexible within the framework of the sﬁipulation that was
entered by this -- entered by the Court, by Judge Harter, from
the Dgcember hearing. There's no reasonableness here, there's
no flexibility. So that's why we filed our motion, to simply
restore her time after school. We're not seeking to change
custody.

You know, there's a lot of allegations in the

declarations about who's who and who has bad faith and who's
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doing this or that. You need to read between the lines. Who
is the party that has come to this Court twice now within the
last year, year and a half, and sought to change custody,
sought to remove the child from the state to the state of
Iowa? We file a simple motion; what do we get in return? We
get this placement of a recording device, based on spurious
reasons, in her home. That's what we get. And another
request to change in custody and to restrict her time to four
days a month of supervised visits.

Who's the party that wants to obstruct and who's the
party that wants to -- to hinder the relationship. She's
never taken any action to -- to -- for a substantive
modification of her custody rights, she never has, since this
order’s been entered, never. He's done it twice now. And as
a result of this, she's spent tens of thousands of dollars
having to defend these motions. The last one, I know that you
weren't the judge, it was resolved after Dr. Paglini testified
for two and a half hours in the morning. It was just, oh,
okay, sorry, forget it. And that's after a 13, $14,000
evaluation, attorney fees to prepare for an evidentiary
hearing. And for what? What was accomplished? There was no
modifications to the time share, there were no restrictions
placed upon Ricky as a result of that hearing.

A lot of allegations were made in declarations about
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Ricky. Pursuant to McMonigle, all of those allegations are

absolutely barred. But I will say for the record that Ricky

has been involved -- I don't know if the Court's read it and
has concerns about Ricky -- for the record, Ricky has been
involved in -- in this child's life almost for three years.

There have been no incidences alleged that Ricky has been a
danger to anybody. There's no evidence to support --

THE COURT: I'm not that concerned about -- what's
his last name?

MR. BALABON: Mr. Marquez.

THE COURT: I'm not -- kind of like mine, that's why

don't want to mispronounce it.
MR. BALABON: Well, that's relevant because, Your

Honor, if you loock at the reasons why --

THE COURT: On, no, I wasn't conc -- I -- I read it

but that issue was a past issue, it's -- it's not a big
concern for me. I did have a question about the trip to the
Ukraine.

MR. BALABON: Okay. Well, that's -- that's
relevant. Okay. If you're not concerned about Mr. Marquez,
that's great, I'm glad to hear it, because the Court doesn't
need to be concerned about it.

THE COURT: Not that I'm not concerned. I don't

want that to sound bad. Does that sound bad, like I'm not
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concerned --
MR,
THE
MR.
THE
MR.

with this boy

BALABON: Mr. Marguez enjoys --

COURT: -- but it wasn't a big issue here, so —--
BALABON: He —-- he enjoys --

COURT: -- that's fine.

BALABON: -- a close and loving relationship

THE COURT: Okay. 8o as to --

MR. BALABON: -- to -- to --

THE COURT: -- the Ukraine --

MR. BALABON: -- to Sean's dismay. &nd so the
Ukraine, I don't know if you're -~ certainly you're up on

current events. Obviously they've made --

THE

MR.

COURT: A couple of problems.

BALABON: ~-- they made peace deal and they've

withdrawn their heavy weapons, but regardless, even if they

didn't -- you
there's never
THE
Ukraine?
MR,
Ukraine where
MS.

MR.

know, it's 8 -- 7 hun -- 8 -- 700 miles away --
been any violence. 2And this goes --

COURT: There's never been any violence in the

BALABON: Not in -- not in -- not in the western
her parents live.
ABID: Your Honor --

BALABON: Shh, shh.
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that what

THE COURT:

MS. ABID:

THE COURT:

MS. ABID:

THE COURT:

That's okay.
Can I ask --

Tell me.

-—- you something?

So it -- she's proposing one month, is

it is, in the Ukraine?

MR. BALABON: We have a court order, Your Honor,

that allows her to do this.

MS. ABID:

Every vear.

MR. BALABON: That's --

THE COURT:

Take vacation for one month.

MR. BALABON: Yes. Yes.

MS. ABID:

Every year.

MR. BALABON: We have a court order.

THE COURT:

But where it is, if they object and —-

MR. BALABON: To the Ukraine --

THE COURT: -- bring it --
MR. BALABON: =-- that's what it says.
MS. ABID: To the Ukraine.
MR. JONES: Where does it say the Ukraine? I -- I
must have missed it.
MR. BALABON: I don't know.
MS. ABID: Can —--
MR. BALABON: Let me look.
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MS. ABID: Your Honor, can I say something?

THE COURT: Well, that's all right. I don't want --

your lawyer told you to be quiet, so I don't want to get in
between you two. That's a bad place for me to be. I just
needed to hear more about it.

MR. BALABON: It -- it's -- it's an order that was
filed on 12/3/12. It is further stipulated that each party
shall be entitled to four weeks of vacation. Lyudmyla shall
be entitled to take Sasha to the Ukraine during her vacation
period, provided she maintains -- stay with Sasha --

THE COURT: 12/3/12.

MR. BALABON: -- the entire time.

THE COURT: Stip and order.

MR. BALABON: I don't know --

MR. JONES: That was =~- that --

MR, BALABON: -- d¢ you not have this order?
MR. JONES: That's pre-dated the -- the --

MR. BALABON: And you -~

MR. JONES: ~= 2013 --
MR. BALABON: -- prepared it.
MR. JONES: ~-- order.

'MR. BALABON: That's the order I pulled from the

record.

MS. ABID: We just changed the schedule six weeks
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now instead of four weeks.

MR. BALABON: Yeah, they changed the date -- they --
they changed the --

MS. ABID: The {(indiscernible}.

MR. BALABON: -- schedule but they didn't change her
right to take the trip to the Ukraine. But it's a court
order -~

THE COURT: Okay.

MR. BALABON: -- so for him to deny it, which he
continues to this day to deny it, is contempt of court. He --
he is denying providing her with the passport with the express
intent to deny her ability to take the child for her
court-ordered, authorized vacation to the Ukraine.

THE COURT: Has she taken Sasha to the Ukraine

before -~

MS. ABID: Yes.

THE COURT: -~ previously?

MS. ABID: Yes.

THE COURT: How -- how old was he when he went
before?

MS. ABID: He was one year old. It was 2010,

summer. And also my ex tooks (sic) my next summer, '11, to
Mexico and I allow him, no problem. Ever since, he keeps my

son's passport. And, Your Heonor, I did not see my parents the
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last five years because of those courts. I can go visit my
parents in Bulgaria, in Turkey, in Greece, in Italy, just
because they're my parents. The issues here, we will not give
you passport, period.

THE COQURT: Okay.

MS. ABID: I mean --

MR. BALABON: Yes.

THE COURT: Okay.

MR. BALABON: And they -- they cited the travel
restrictions to Eastern Ukraine, which are completely
inapplicable and they know it. And then they cite that Ricky
is some sort of international money launderer or conspirator
and that there's a --

THE COQURT: Does he have tie --

MR. BALABON: -- conspiracy to --

THE COURT: Well, does --

MR. BALABON: -- kidnap.

THE. COURT: BHere -- here -- no, no, no. Here's my
-- here's my question. So, Mom, are you a citizen of Ukraine
and --

MS. ABID: ©No, I'm only U -- US citizen.

THE COURT: All right.

MS. ABID: I lost my Ukraine citizenship.

THE COURT: All right. And her significant other is
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a citizen

connection

That's —--

response w

construed

of where?

MS. ABID: Uk -- America also.
MR. BALABON: United States.
THE COURT: Okay.

MS. ABID: Yeah.

THE COURT: And does he have family or any
s in the Ukraine?

MS. ABID: No.

MR. BALABON: No.

THE COURT: Okay.

MR. BALABON: Yeah, no, no.
THE COURT: I mean --

MR. BALABON: I'm sorry.

THE COURT: -~ that's not a ridiculous question.

MR. BALABON: No, I didn't --

THE COURT: -- kind of a --

MR. BALABON: -- mean for -- to imply that my
as that --

THE COURT: -~ normal guestion.

MR. BALABON: -~ the question was ridiculous.

THE COURT: Okay.

MR. BALABON: I -- I apologize if the Court

it as that. And I didn't --
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THE COURT: All right.

MR. BALABON: -- intend for that.

THE COURT: Keep going.

MR. BALABON: But there's no basis for them to deny
it. Now they're -- they were, in email correspondence —- you
know, this is what put us into court. What choice did Lyuda
have? He refuses to be reasonable and flexible with regard to
the exchane (sic) time -- exchange times, and then multiple
requests were made to counsel for the production of the
passport. And then we get the -- you know, he submitted it as
an exhibit in -- in his opposition. We get an email from --
from Mr. Jones, you know, saying that we're not going to
provide it, he needs to post a bond, he -- he represents a
kidnapping risk. A flat-out denial, so it's almost like
bullying. You know, we're not going to comply and if you —-
if you don't like it, take us to court. And if -~ and if you
do take us to court, we're going to —-- if we lose, we're going
to seek appellate relief. That's bullying, is what it is.

THE COURT: Or just being lawyers.

MR. BALABON: I understand that, but it's still
bullying. It's -- it's trying to intimidate her to not assert
her rights that she has pursuant to a valid court order
because in order to do so is going to cost her tens of

thousands of dollars. That's the implication in my opinion.
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There's no question, they're going to seek appellate relief
regardless of what this Court does, and so it's expensive.
But what -- what choice did she have but to come to court.

THE COURT: Okay.

MR. BALABON: If we go back to the wiretapping
issue, Your Honor.

THE COURT: Uh-huh ({(affirmative).

MR. BALABON: The other issue is, he placed a
recording device in the minor child's backpack. The minor
child's backpack was placed inside Lyuda's home. This -- we
-- we are almost absolutely certain that this backpack, this
recording device in this backpack, picked up conversations in
the home between Lyuda and Ricky, between Lyuda and her mother
via Skype, between Lyuda and her daughter Irena (ph), between
Ricky and the daughter Irena. We don't know that for a fact
because we never -- there's been no transcript provided. All
we know is what --

THE COURT: Right. You're just guess --

MR. BALABON: -- he says is on --

THE COURT: Okay.

MR. BALABON: -- the tape. Which is why it can't be
admissible today and nor should any arguments be allowed to be
made about it until the Court makes a ruling on its

admissibility. But the fact that it picked up recordings, if
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you look at the case out of Nebraska, the Nebraska teddy bear
case, that was a federal district court case that was decided
after Pollock. And in that case, the minor -- the -- the mom
placed a recording device in a teddy bear and the district
court rejected the application to the Vicarious Consent
Doctrine in that case because it recorded conversations to
which the minor child was not a party.

Therefore, it abs -- the -- the Vicarious Consent
Doctrine absolutely did not apply. She tried to allege the
Vicarious Consent Doc -- that was a federal district court
case, Your Honor, decided after Pollock. Vicarious consent
does not apply because she placed the recording device in a
place that could pick up conversations between persons,
including the two, the married couple in that case, that the
minor child was not a party to. So therefore -- I mean,
that's a critical issue that needs to be determined. Because
if in fact that recording picked up conversations in Lyuda's
home -- and she's absolutely convinced, based on the
declaration of Sean, wherein he describes the fact that Ricky
is planning a business venture with her brother-in-law --
correct --

MS. ABID: Uh-huh (affirmative).

MR. BALABON: -- in the Ukraine. The only way he

could know that would be if he intercepted that conversation
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that occurred between Ricky and Lyuda in their home after the
child was asleep. That is an unlawful intercept. It's a
Category D felony under Nevada law. 1t also, pursuant to the
Nebraska teddy bear decision, violates federal law, and the
Vicarious Consent Doctrine would not apply.

We are entitled, pursuant to the federal statute
that I cited, to be provided -- you -~ you have in your
discretion to order him to provide us with the tape, and we
reguest that you do that.

MR. JONES: We fully intend to give it to them,

Judge.

THE COURT: Okay.

MR. BALABON: 5o --

THE COURT: All right. Thank you, counsel. Mr.
Jones.

MR. JONES: Yes, Your Honor. First of all, I'll
address the motion first. I was going to ask for protocol

initially that we adjudicate or argue Defendant's motion and
then argue my motion, but you seem more interested in the
vicarious consent issue, so I just kind of --

THE COURT: I'm not reailly.

MR. JONES: ~- let it ¢go with --

THE COURT: Here --

MR. JONES: ~- the flow.
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THE COURT: And let me tell you where I'm at and I
-— on this issue. I feel like I have sufficient information
if T -- on the motions and in arguments today to make a
decision without considering the material contained on the
recording to set an evidentiary hearing. At the time of the
evidentiary hearing, counsel, I would suspect, would try to
introduce the recording. And at that time, I would make an
evidentiary ruling, because this is an evidentiary issue. And
at that time, I would hear arguments from counsel on the order
to show cause and as to the Ukraine and as to everything.

That's kind of where I'm at, because I would have to
make a more specific finding regarding it, and I don't know
that -- I'm just not going to make that finding today --

MR. JONES: And I don't think --

THE COURT: -- based on --
MR. JONES: -- you can.
THE COURT: -- what I have.

MR. JONES: I think you actually have to take
evidence regarding the bona fides of Dad. And I can tell
you -—--

THE COURT: There's no foundation, there's no -- all
of these things to get me there, counsel, evidentiary-wise.
And please understand -- and counsel, so that you -- I -- T

was a criminal defense attorney for many, many years, so these
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are the type of things that I was trying to fight all the
time. Everybody was trying to record all the time. So I --
I'm up-to-date on —-- on the law, but it is not for me to make

a decision until such time as it's presented to me --

MR. JONES: Well, and -- and I think -- I think you
hit -~

THE COURT: -- in the fashion of evidence.

MR. JONES: -~ hit the nail right on the head. The

one thing I think that I'm surprised about, because pretty
much every child custody case that has ever been heard in any
of these courtrooms, a parent has recorded a custody exchange
and it's never been kept out of evidence. Meaning I turn on
my iPhone, I put it on top of my car, it's on voice memos, Mom
calls me an SOB in front of the kid, I play it for the Court
and it's admitted. So it's clearly a one-party statute as it
pertains to surreptitious recordings, period. that -- that's
not even an issue —-

THE COURT: Was it --

MR. JONES: =-- legally.

THE COURT: -~ bad form and kind of a jerk move?
For sure.

MR. JONES: Well -~ well, Judge, here's -- let --

let's talk about that for a minute, because when we get to the

evidentiary hearing, okay, vou're going to probably hear from
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Dr. Paglini, or you'll look at his report in detail, because
issue number one from the last motion to change custody --
which I'11 get to this whole -- their motion and the material
terms of the settlement -- but we had an evidentiary hearing
on Dad's motion to change custody. We have recommendations
from Dr. Paglini that the child should not be unsupervised
with Defendant's mom for three years. We had Judge Harter
saying, well, you know, if -- if there's going to be an issue
where he wants to be unsupervised with the child, he's going
to have to have this assessment and that assessment. These
were serious issues, that Dr. Paglini found all of Dad's
concerns were legitimate. The reason he brought his motion,
A, because she married an ex -— or a felon within months of
him getting out of jail after 10 years, and his links to the
organized crime syndicate were -- were well-established --

MR. BALABON: Your Honor, I'm --

MR. JONES: -- in the criminal --

MR. BALABON: Objection.

MR. JONES: -- documents.

MR. BALABON: That's not a --

MR. JONES: No --

MR. BALABON: That's not an accurate reflection of
what the report said, so I object, okay.

THE COURT: Okay. There were concerns.
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MR. JONES: Okay. But relevant issues -- part one
of Dr. Paglini's report. Mr. Abid was --

MR. BALABON: Your Honor, I object to this --

MR, JONES: ©No --

MR. BALABON: ~-- reference to Dr. Paglini. This is
more -- should be reserved for --

MR. JONES: No, no. This is all --

MR. BALABON: -- argument at --

MR. JONES: Counsel -- I didn't interrupt him once
and he said --

THE COURT: I'll allow it.

MR. JONES: -~ & lot of --

THE COURT: Go ahead.

MR, JONES: -- offensive stuff. Number one concern
of Dad, parental alienation. Mr. Ab reported that Lyudmyla
continued to use Sasha as a sounding board for her feelings
about him, which Sasha repeats to him and his wife on a daily
basis. Mr. Abid believes this placed incredible stress on
Sasha when he feels the need to defend him to his mother. Mr.
Abid perceives this is brain-washing and believe Lyudmyla is
trying to poison Sasha so that he will reject him later in
life.

Okay. This was the whole basis, Mr. Marquez, and

the alienation issue, which was determined by Dr. Paglini to
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have occurred. Mom admitted this occurred. The thing you
haven’'t heard yet today, and maybe vyou'll ask Mom, is did you
say all this stuff to your kid? The fact that you can come in
here and be indignant about anything for one minute when you
have -- he used the word bullying. Do you want me to quote
some of what Mom said to the child and we can decide --

MR. BALABON: Your Honor, I'm --

MR. JONES: -- who's bullying?

MR. BALABON: -~ going to object to any reference to
the tape until such time as this Court determines that the
tape i1s admissible.

MR. JONES: Well, and -- then let's -- let's get
back to that issue. But to use bullying, I'm sorry. I -- I
was —- when I prepared for today's hearing, I was sickened by
what I reread because I've never -- been doing this for 20
years. I've seen some of the worst cases of alienation
probably in the history of the world. I've never seen
anything like this.

MR. BALABON: Again, I object.

MR. JONES: So -- I'm not saying what the contents
of the tape are.

MR. BALABON: He's --

MR. JONES: But -~

MR. BALABON: He's reacting to the contents of the

D-10-424830-Z ABID 03/18/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

31

Abid, App
1537



23

24

tape by implication. He's -- I object. Until that tape is
determined to be admissible, I object to any argument —--

MR. JONES: Here's --

THE COURT: 1I'm going to allow it. And counsel, can
you not object during his argument and just let’'s go forward.

MR. JONES: Here's my guestion, because this is the
one thing I didn't see any authority of. And I've had it
other cases. I had a similar case where -- that actually
involved wiretapping. 2nd I said to the client you violated
Nevada law. If you try to use these tapes, you could be
prosecuted.

THE COURT: Right.

MR. JONES: He said my child's best interest is far
more important than whether I get a misdemeanor or a felony or
go to jail.

THE COURT: Okay.

MR. JONES: So what happened was, the judge said I'm
not sure about whether I would let them in, but since I'm
ordering a custody evaluation, the evaluator can rely on
information and evidence that's not admissible. They can rely
on hearsay, they can rely on anything.

THE COURT: Okay.

MR. JONES: And so it ends up that the tapes come in

regardless if there’s a professional involved. But let's not
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talk about that. There's no citation to authority that says
an illegally obtained recording would not be admissible
independently. It might be a crime, but evidentiary, for your
determination, I didn't see any authority in the opposing
papers.

THE COURT: Not a criminal court.

MR. JONES: Correct. And you have something that's
a little more important than posturing and pointing fingers as
your obligation. You have best interest of this child. And
when you hear the tapes, I'm sorry, you will be disgusted.
And the fact that there wasn't, in any of the pleadings, there
wasn't a single, gee, I need help, I'm going to get it, Judge,
but don't take my kid away, I'll go into intensive therapy.
You didn't see any remorse. You just saw attitude, reference
of things that pre-dated the last order. I was shocked by
that.

But the one thing that I think is very clear is that
the surreptitious recording not by -- not over a wire is a
one-party statute. I think every judge here will agree that
those recordings that parents make of conversations they have
at the dinner table when they're talking about divorce, or
those recordings at custody exchanges, are absolutely
legitimately admissible. So then the guestion comes in, do we

~~ do we convince you at the time of the evidentiary hearing

D-10-424830-Z ABID 03/18/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

33

Abid, App
1539



10

11

12

17

18

19

20

21

22

23

24

that Dad's good -~ you know, of Dad's good faith, that he was
trying to protect his son, that he had a legitimate reason.
You will hear from Dad Sasha's behavior and Sasha's statements
to him that led to his decision to put this recording device
in his backpack. And that's important because he figured his
backpack would always be with the child and therefore the
child would be part of the conversation. We have no -- no
interest and no inclination to use any recordings from anybody
that's not the child and Mom, really. I don't really care if
other people are badmouthing Dad in the household, the issue‘
is Mom.

Because Dr. Paglini already found that Mom had a
problem. So the fact -- that fact alone establishing good
faith. I mean, I think when you look at the totality of the
case authority in the United States, and you got citations to
two cases I provided, and that was just a quick look on
Westlaw, again, because the -~ because of the argument that
these were just federal circuit cases. I gave you state cases
in criminal court, state cases in family court. The trend and
the controlling, overwhelming amount of authority is that
vicarious consent allows, A, for no criminal prosecution —-
and here's another interesting thing about the Defendant. Her
most ~-- the most important thing to her right away wasn't,

gee, I need to get therapy for my obvious alienation, it was
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to go and report it to Henderson PD and to try to have him
arrested. Henderson PD was referred to me. I explained to
him the concept. I gave him the case authority. I said when
you take this to city attorney, please given him this case
authority. ©No arrest. No further contact from the police
department. They know he was acting in good faith,
particularly based upon the contents of the recording. I
think when they read the contents of the recording they were
like there's no way we would ever prosecute a dad for doing
this. Maybe they'll put further pressure. Maybe these other
people who were part of the conversations will hound the
Henderson Police Department and they'll do something
different, but thus far no criminal prosecution.

The next thing she did was to file a bar complaint
against me because somehow I must have told him to do this,
which I can tell you that I didn't know anything about it. I
-- I had already -- if you notice in the pleadings, I had
already prepared a declaration in response to their motion
before this issue came up and that's why there's a subsequent
declaration that deals with the countermotion. So that's how
things evolved.

So I think you're absolutely right to set an
evidentiary hearing. I think youure right to determine the

evidentiary issue at the time once -- because first thing I
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need to do at the beginning of the case is to put my client on
the stand and try to establish that it was a good faith
reasons for the best interest of the child to protect him. I
~- I know what the case law says and that's how I'm going to
put on my case.

And then I'1ll try to play the tapes, you'll get an
objection, you'll make the ruling. At that point maybe it
changes the -~ the complexion of going forward, but I think
between now and then you will likely have the child
interviewed and you'll probably learn that this is a daily
occurrence. Because even after this motion is filed, the
child comes and reports to Dad what Mom is saying to him.

He's not recording anymore, but he's hearing from his son the
terrible, terrible things, trying to destroy the relationship
between Dad and son.

The request is absolutely appropriate just based
upon what the child is telling Dad as far as, A, the change of
custody; but B, the child interview to try to establish it.
Although, given Mom's history, Mom is going to tell the child
what to say, so we probably need a PhD rather than an FMC to
get to the bottom of all that. Aand obviously consider the
papers and pleadings while interviewing the child to know what
the issues are. So that covers that evidentiary issue and I

think you've already determined to set an evidentiary hearing.
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On the issue of Defendant's motion, I was there and
so was Mr. Balabon. We were going to trial. We were going
for ilunch --

MS. ABID: And you stop it.

MR. BALABON: Shh, shh.

MS. ABID: You stop it.

MR. BALABON: Lyuda --

MS. ABID: That's wrong.

MR. BALABON: -- don't interrupt him. Please.

MR. JONES: She cannot control herself. Are you
doing anything?

MR. ABRID: (NODDED IN THE UNAFFIRMATIVE)

MR. JONES: We were going to trial on Dad's motion
to change custody based upon legitimate things that the Court
found a trial was necessary for. The parties decided to meet
in an antercom to try to say, listen, can we put all this
behind us, can you try to do this and you try to do that, can
we try to get along.

THE COURT: Mr. Jones, I'm just going to stop you
only because I -- I read this in the motion. I'm not
inclined, so the parties know, to go behind the settlement
negotiations. There is nothing on the record as to why this
was done or who did what or what the motivation is at this

point and I wasn't the judge that day. But these are
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settlement negotiations.

MR. JONES: Well, and I'm not talking about the
contents.

THE CQOURT: I know, but --

MR. JONES: I'm talking about the --

THE COURT: -- but I'm telling you what -- the
reason why she did what she did with the after school pick-up
and drop-off --

MR. JONES: Not relevant. Well, and --

THE COURT: -- is settlement negotiation.

MR. JONES: Well, and you're right and you're --

THE COURT: And I'm inclined --

MR. JONES: -- bound by --

THE COURT: I'm telling you that I'm inclined,
absent some like, you know, real evidence, you know, of why
this happened, not to grant any motion to change that
afternoon pick-up because that was settlement. That's what
the parties did. That's their stipulation.

Now we have this motion to change custody, so maybe
-- I'm not going to deny that part of their motion today, I'm
going to set it all for the evidentiary hearing, but I don't
need to hear necessarily today anymore about that.

MR. JONES: Okay. Okay. And then -- yeah, and I

think you'll probably do -- treat this -- treat the Ukraine
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issue as well. Obviously there have been a lot of changes in

the Ukraine since 2012.

THE COURT: The Ukraine issue, I'd like to resolve

today only because if I give you an evidentiary hearing date,

I'm going to give you a full day, and that would be in the

summer.

MR. JONES: Right.

THE COURT: And so I'd like to resolve the

Ukraine --

MR. JONES: Okay.

THE COURT:

whatever plans she needs to make for the summer and the
parties have a game plan going forward, and temporary.
that the order regarding the Ukraine is dated 12/3/2012.

see that page. There is another stipulation and order from

that December --

MR. BALABON: Right.

MS. ABID: It's my six weeks this summer.

THE COURT: That gives her six weeks,
does not 1list the Ukraine.

MR. JONES: Right.

issue today so that she can make

I see

1

but that order

THE COURT: So tell me what are your considerations

about her traveling to the Ukraine?

MR. JONES: The issue is this. First of all,

she
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would absolutely -- and we still haven’t gotten any assurances
that -- because her original plan and the reason for the 2012
language, would require her to be there, was to fly there -~
because she has a job. She has a full time job. I don't know
any full time job that lets vou take six weeks off, but at
least not unless she lived in Europe -- but in the United
States. So the concern and the reason the language says that
Mom would have to be with the child at all times was she was
going to fly over, drop the kid, and fly back, work, and then
fly back at the end of the six weeks and pick up the kid.

THE COURT: Okay.

MR. JONES: Now there have been significant changes

in the -~

MS. ABID: Absolutely --

MR. JONES: -~ Ukraine.

MS. ABID: -- not true. This is 1lie.

MR. BALABON: Shh. Let him finish. Please. Let
him rest.

MR. JONES: There have been significant changes in
the Ukraine since then. I don't know of a major airport that

she would fly into that's solely in that section of the
Ukraine. If you look at -- and I looked today at the travel
advisories, the US one was last updated in January. The UK

one was updated a week ago saying any citizens of the UK who
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are in the U -- in the Ukraine shculd come home. You should
not be there under any circumstances. They didn't say a
specific area. They didn't say a specific city. They said
the Ukraine.

So my client’'s concerns are legitimate. Here's the
bigger issue, which is in part created by the obvious,
pervasive pattern of behavior on the part of Mom to destroy
his relationship with the child. You just heard her say,
well, we could go to Italy, we could go to Turkey, we could go
anywhere and be with my parents. She can go anywhere that's
not a Hague signatory too just by getting to the Ukraine and
then her pattern of destruction of my client's relationship is
really done. My client never gets the child back, ever, if
she's not -- if she's in a non-Hague signatory country.

Mr. Marquez, I -- I -- not concerned about whether
he would go with her or not. Obviously he's got his own
issues here in the United States. I'm not sure he's allowed
to leave the country. But the concern is now with this issue
of obvious attempts to destroy his relationship, the threat of
going to a non-Hague signatory, all of the surrounding
countries to the Ukraine basically, is even bigger. She's --
she -- I mean, obviously I'm not going to read the quotes, but
she makes it very clear that this child should have no

relationship with his father, and giving her the right to go
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to the Ukraine with the child -~ and certainly, you know,
certainly until you hear all the evidence, I'm sorry, that
would be a risk that I don't think this Court should take and
my client isn't willing to stand by and allow because it's
permanent. It's not something that Your Honor can undo. It's
not something United States Federal Court can undo. If the
child is gone to the Ukraine -- to the Ukraine and then to a
non-Hague country, it's over. These are the things you read
about in the paper, in the law journals about family law and
the risk of Hague issues.

So from that standpoint, I guess my guestion is
this, Judge. The boy is six. If you hear all of the evidence
-—- even 1f I think your ordinary course for a full day
vesterday was July, so today maybe it's still July, maybe it's
early August. But if you hear all of this in July and you
decide it's okay for Mom to go, she can still go for a large
portion of August. Or if it was too late for her to go for
six weeks, she can go next year for six weeks. Dad would
agree to swap the four weeks, six weeks, if that became an
issue.

The real issue, Judge, is right now with the posture
of this case, with the issues that are going to have to be
addressed at the evidentiary hearing, with the obwvious

unabashed, non-apologetic attempt to destroy Dad's
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relationship with his son, that's not a risk that anybody in
this room should want to take.

So that's my issue on the Hague -- or on the
Ukraine. I think you've already determined and set the
evidentiary hearing. Obviously discovery would be open. The
only question I have and further argument is that in the
interim between now and July, I know you're not going to
change the -- the pick-up from the prior order. The question
is, what do you put in place to try to protect this child? Do
you modify the time share between now and then? Do you order
the child interview with say Dr. Holland? Recently I've had
experience where Dr. Paglini, after doing an report, doesn't
want to do a subsequent report. That may be his position on
this case as well. It just happened in another case that was
referred from Department N. He said I did the eval two vyears
ago, so I don't want to do the eval now just because of
familiarity. I was surprised too --

THE COURT: Okay.

MR. JONES: -- but he did and --

THE COURT: Perhaps it was just that case.

MR. JONES: It could have been just that case.

THE COURT: I was hoping to save you some money.

MR. JONES: It was a rather contentious case and a

lot of hairy issues. But if he wanted to do the child
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interview, he might be willing to do that as a first choice.
Next choice I would probably suggest would be Dr. Holland,
followed thereafter by Dr. Lenkeit as my tier of -- of who I
think probably should do the forensic interview.

I think the -- the guestion of who bears the cost is
simple. Mom is trying to destroy this child's relationship,
she should bear the cost of the PhD who has to do the
interview to try to get to the bottom of what is going on in
that household and how frequently this stuff occurs.

So that being said, if we have the child interview,
obviously it's within the Court's discretion to decide whether
or not it will modify the time share in the interim to
restrict Mom's contact, to try to get some protection in place
for this child. Because in the end, there's no prejudice. If
it's a temporary order and we're going to have a trial where
you determine what evidence gets in and determine whether or
not it's in the child's best interest to continue to have
joint custody. I don't need to go through the 480 factors
that would indicate that if this evidence comes in, which I
believe this Court will eventually let this in, that virtually
every 480 factor that matters or applies to this case favors
Mom not having joint custody. Period, end of story. It is
clearly no in the child's best interest.

So from that standpoint, obviously, I would defer to
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the Court's feeling on whether or not this child should
continue between now and July to be exposed to what is going
on, because it's clearly going omn.

MS. ABID: It's not true.

MR. JONES: And Dr. Paglini's --

MS. ABID: Can I --

MR. JONES: -—- report confirmed that it was going
on, and Mom admitted that it was going on, but part of the
promise was I won't do it anymore. Well -- actually, if she's
saying it's not true, maybe she'll say the things that are
reflected in Dad's declaration didn't happen. That the
recording was somehow fabricated. She hasn't once said I
never saild those things in that declaration.

THE COURT: Counsel, do you mind if I ask her where
her family home is in the Ukraine?

MR. BALABON: Your =--

THE COURT: Is that --

MR. BALABON: Your Honor, apparently because the
window has closed in order for her to obtain less expensive
tickets --

MS. ABID: Tickets.

MR. BALABON: -- she doesn't even intend to go this
summer, but I guess a ruling does need to be made as to

whether or not she can do that --
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THE COURT: Next summer.

MR. BALABON: ~- next summer.

MS. ABID: Yes.

THE COURT: Oh, okay. All right. Well -~

MR. BALABON: You know, the arguments -- do you want
me to address the arguments regarding the —-- the vacations
that he just made, please?

THE COURT: Well, I mean --

MR. BALARBRON: Your Honor, there -- there's no --

THE COURT: -~ if it --

MS. ABID: Michael, can I say --

THE COURT: -~ if it's not an issue this summer --

MS. ABRID: Can I please say oné word? Your Honor,
can I please --

THE COURT: Sure. I don't -- counsel --

MR. BALABON: Stand up.

THE COURT: -—-- I don't -~

MS. ABID: Please.

THE COURT: -~ want to get in —--

MS. ABID: I —-- before we go into the trial -- I
know you already set up the trial. We've been there last time
and I never -- parent alienation -- I did not perform parental
alienation against Sean. In the history of events of this

vear, not only Sean was taking son on my days, on my custodial
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days after the school, he always allowed him to go to the
California vacation to see his father, to see -- to go to
Legoland, to go to the football game, to go to the -~ his
friends come over and we have kids, you know, at house, can he
just stay later. Every single -- every single demand which
they ask I always was reasonable, I said of course,
absolutely. There was -- there was never an example when I
said no, it's not going to happen. What happened during this
-- when I filed to the court right now, I said I cannot do it
anymore. This -- this person is looking constantly for
harassment, argument and abuse. And I said, Michael, in
August, I said you either change it right now ~- I cannot do
that. Sean and Angie (ph) call me. It was August 20. It was
a phone conversation. Lyuda --

THE COURT: Who's Angie?

MS. ABID: His wife.

THE COURT: Okay.

MS5S. ABID: And she actually was helping me, because
in April when we have issues and -- she did step in and she
helped me. She's like, Lyuda, I agree, he's not reasonable.
And, look, he will tell me pick up Sasha today from my work,
from my mom, from my aunt. I will drive all over Las Vegas
for my son after this -- after my work. And she did help me

in August when my aunt was here, because I was going to
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California vacation in San Diego and I said, Sean, I pick up
Sasha right now, it's Friday, it's my day. We're leaving,
it's driving four hours, you have to bring him back to me.

You cannot leave until 5:30. I contact Angie. I said, Angie,
it's again out of control. I mean, help me. And Angie sent
me message, Lyuda, have a great trip in San Diego, don't worry
about it. She did help me.

So when I filed right now in February, in November I
was going to Sean's house and we have issue. My son could not
pee, I mean literally, he was -- completely. And I have a
conversation with Sean outside of his house. I said you are a
man, please give him a bath. He run outside, started calling
me names, you a stupid moron, I'm going to take pri -- primary
custody away, you -- your attorney is a joke. My John Jones
is the best attorney. I was so --

THE COURT: John John?

M5. ABID: John Jones. I was so intimated, you
know. I mean, I was -- I was like -- I was shaking. And his
wife was pulling her car to the house from work and T said,
Angie, help me. He said ignore you. I said to my attorney I
cannot put myself in this every day stress. I said file my
time, my time; his time, his time. When I filed, Sean sent me
message. Lyuda you bought our son an Xbox and a game, is a

vioclent game, you are such a bad mother. I don't play games.
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My son was asking for this game because he was playing with
his best friend's son, Riley (ph). This is where he find out
about this game. I had no idea what this game about. As a
mother, got him ¥Xbox, I got him games. And what I got,
harassment. You =-- you got him this violent game, you --
which kind of mother is this that have games in my house. And
I said, Sean, I never brought it up. I know he learned about

this game in your house with Riley. And he started harassing

me. My husband asked him, Sean, stop writing Lyuda.

Your Honor, it makes my -- myself shaking. This
abuse -- I mean, affecting my -- my -- my performance. You
know, like it's really affecting me. And I -- I was upset

about it because he was harassing me. You bought him this
game. So one week later he sends son to my house and this
{indiscernible) my son came to me and says, Mama, Daddy said
it is your choice if you allow me to play this game. Mama,
what is your choice? And I said, my choice, you're not going
to play this game today. He started crying. You know, I said
-- why, why? I said because your daddy does not alleow you to
play this game because you tell everything what hapﬁen in our
house to your daddy and now I have problems. You're not
allowed to play this game moving forward. My dad has stepped
in, Sasha, you're not going to play this game. And this is

what they recorded. This was one time and Sean knew what he
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was doing.

I'm an emotional person. I -- if one week before
somebody harassing me how bad mother I am and one week later
send my child with a message, Mama, what is your choice, Daddy

is okay if you allow me to watch this games on your days. To

me, I blew up, Your Honor. You know, I just -- I was -- like
-- like, you know -- you know, one time he's harassing me how
bad I am and next day he's -- my son tells me, oh Daddy is
okay.

And this conversation was a one-time event. And
this conversation I told my son, he told me, I said you should
tell your daddy stop being mean. I mean, tell your daddy you
love your mom. He started crying. I cannot tell my daddy I
love you, it's going to hurt his feelings. And my sSon on many
occasions told me that Angie will say to him do not tell your
daddy that you miss your mom, it's going to hurt Daddy's
feelings.

These people are the ones who performing parental
alienation every single day. I give them so many favors.

This is documented every day. We want to go to gym. Of
course, go for it. We're going to go to Utah. Go for it.
For him today to —-- attorney stand up and just lying. They
have no respect for you, Your Honor. I mean, for me this is

perjury. It's completely disrespectful to this Court.
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I did file against -- a bar. This attorney, is my
third time I'm dealing with -- with this person. In 2012 my
ex did owe me child support and I explain Paglini why he owe
me child support, because my son lived with me until 2012,
June, full time. Sean was chasing his freedom, you know. My

son lived with me every day, but -- but we have custody order

which was not primary. So when Angie came to picture, they

took my child and starting assessing schedule which was there,
and I didn't realize how bad it was.

So when we -- when I went to the court, basically
adjusted. And John Jones, we had a settlement with O'Reilly
{ph) and John Jones, and John Jones told me, I said let's meet
on January, let's put your income -- my income. Let's do
fair, what child support are you going to pay. John Jones
turned around, filed completely different order, which he
completely reduced his client's income, make him look like. he
is making same money as me. And I did not bother to file,
complain to Court and say they robbed me or they -- they lied
to this Court, but enough is enough. I want -- I want Judge,
I'm begging you Judge, just recognize the lies. Before we go
to this trial -- we've been there. That's what Paglini told
them. They show him all those video tapes, do the screaming,
he was in my house. I do not hate this man. I mean, he is

father of my child. And I have history with Irena's dad. She
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goes there to Ukraine, she -- she is having her -- I mean, she
is spending time with her dad. I already proved myself. I'm
not parenting alienation parent. I'm normal, regular person.
I want peace, I want predictable, normal life. I -- for me,
when somebody knows that mother is off from work at three
o'clock and they tell her you have to wait till 5:30, this is
cruel. If you are mother, this is cruel.

THE COURT: Thank you. I understand. This is what
we're going to do. I'm not going to decide then on the
Ukraine issue today, but I will take that up at the
evidentiary hearing. Certainly the travel warnings for
Ukraine and the Crimea Peninsula concern me. It is a small
country and I wouldn't want Sasha to be in harm's way in any
way. I understand that the Defendant has family there, and
perhaps in the future, next summer, more of those warnings
will be lifted and it will be safer for Sasha to go and that
will be a better circumstance. So I'll make that ruling --

MS. ABID: Your Honor, what if I go to Mexico for
vacation? Bahamas vacation? I -~ I cannot get my son's
passport?

THE COURT: Are you fine with the passport and —-

MR. JONES: If she's going there --

MS. ABID: Yeah, I want passport.

MR. DAVIS: -- a Hague -- a Hague signatory country
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that's not a war zone ~--

THE COURT: All right.

MR. JONES: ~- I don't think --
THE COURT: Then we can --

MR. JONES: -- there's a problem.

THE COURT: -- stipulate if there's a -- it's a

Hague signatory and there's no travel restrictions or travel

warnings by the US Department of State, then counsel

stipulates that the passport will be provided in the interim

so that she can exercise her six week vacation.

As to the other temporary orders, the visitation

schedule will remain the same but I'm going to make an order

regarding

homework moving forward. So Dad, can I ask you a

couple questions about the homework?

Sasha get

to read.

MR. ABID: Certainly.
THE COURT: So does she (sic) get a —-- your son

a packet on Monday coming home; is that right?

MR. ABID: Yes. And he gets a packet of books he's

THE COURT: That he has to read.

MR. ABID: Yeah, has to read.

THE COURT: Okay. And so is he like --
MR. ABID: And -- and sight words.

THE COURT: Okay. So —-- and I thought about the
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sight words flash cards that you made and provided. Did you

provide a separate set for Mom?

MR. ABID: They've been in there. She never saw

them.

THE COURT: Okay. So they're in the backpack?

Okay.

MS. ABID: Absolutely not.

THE COURT: All right. I just want to know the

information. I'm going to make a specific order going

forward. So the sight words that he has to work on for the

week, are there specif --

MR. ABID: She's been -- and she's been
list three or four times.

THE COURT: Okay. So what I want to do
just kind of a clean slate, I want my order to be
moving forward, ockay. So Mom, on her days, is --
words are going to ke in the backpack.

MR. ABID: They've been in there.

THE COURT: Okay. Sc just as of today,

in the backpack, Mom can work on the sight words.

emailed the

now, it's
specific

those sight

they'll be

Coun -- the

books, does he have to read a separate book every day or is it

like one book till he master's that book, or how does —-

MR. ABID: Two books every day and it's

every day. The stuff's never been moved.

in there
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THE

MR.

THE

COURT: Okay.
ABID: She's never looked.

COURT: So the -- the books that he's supposed

to read are going to be in the backpack every day so that she

can read the books and the sight words with him. Now as to

his homework packet, how many pages does he have a day, about

two you think,

MR.

THE

or --
ABID: One page.

COURT: One page.

ABID: Three pages total.

COURT: Three pages total for the week.
ABID: Uh-huh (affirmative).

COURT: And he's supposed to do one page per

day. Okay. 1Is that how it works or --

MR.

THE

MR.

comes back from her house undone, so I complete it on my day,

Wednesday, to
THE

MR.

been in there.

THE

this Court is

ABID: Well, we only do it on Wednesdays.

COURT: You do the pages on Wednesdays?

ABID: Because I leave it in the backpack and it

turn it in Thursday.
COURT: Okay.

ABID: So it's been in there. It's never not

COURT: Okay. So moving forward, the order of

that, ma'am, the entire packet of homework --
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MS. ABID: Thank you.

THE COURT

te

Sasha's backpack.

MS. ABID: Thank you so much.

THE COURT: All right. So you have an opportunity
to do those with him.

MS. ABID: Him -- yes, of course, but can I please
pick up my son at 3:30, I mean --

THE COURT: The temporary order of this Court will
be that it remain as it is -~

MS. ABID: Well, T have to wait -- you see the
problem is when he gets home 5:30, he needs to eat, take
bath --

THE COURT: I to -~

MS. ABID: I --

THE COURT: I totally get you.

MS. ABID: I can only read books with him --

THE COURT: I totally understand. I'm with you.
-- I get that, okay. It's a busy time. I call it the
witching hour, and it is horrible, and I get it. But perhap
the best idea -- and it's not an order, but it's just a
suggestion, that during bath time you work on those sight
words, and before he goes to bed, you read --

MS. ABRID: Sure,
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THE COURT: ~- have that opportunity to read that
book with him that he's supposed to read, okay?

MS5. ABID: Yes.

THE COURT: All right. And that -- that will be the
order going forward, because that's a special time for you
tco. And I think that you'll both enjoy that time together.
But I will reconsider it at the time of trial, okay.

MS. ABID: Sure.

THE COURT: So this is the temporary order. 1Is
there anything else that I can do for the parties other than
my scheduling order? Other than -- first -- and counsel, ask
~-=~ let me know how you feel about asking Paglini first to do
the child interview since he did the previous. The -- my only
motivation -~

MS. ABID: No.

THE COURT: =-- in requesting that is to save the
parties money.

MS. ABID: No, he's -- no.

THE COURT: Oh, counsel, is that a --

MR. BALABON: Well, in light of his costs, what do
you think?

MS. ABID: Dr. Ponzo.

MR. BALABCON: I -~ who?

MS. ABID: Ponzo.
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MR. BALABON: Huh?

MS. ABID: Dr. Ponzo.

THE COURT: Who?

MR. JONES: He's not a PhD.

MR. BALABON: He's not a PhD.

MS. ABID: I -~

THE COURT: There will only be a --

MS. ABID: This is so much money we're spending.

THE COURT: No, no, and I get it, but I'm not
sending Sasha to FMC to do a rinky-dink evidentiary hearing.
Ckay? There's too much going on her here. And let me be
clear, we're doing one evidentiary hearing. It will stick,
okay. Whatever stipulation, agreement, decision I make,
that's the plan for this family moving forward, okay. If
there's one more problem after that, one more tiny little
problem, it's a parenting coordinator and you're splitting the
costs and we're moving forward, okay. So I understand that
there's been other judges and we've been back, so there's
nothing I hate more than seeing pecople more than four times in
a year on one case, okay. So that's why we're going all out
doing it -~

MS. ABID: Your --

THE COURT: -- so that it's my order and I have more

control going forward, okay.
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MS.
THE
judge retired.
MS.
MR.
MS.

MR.

ABID:

COURT:

ABID:

Your Hon --

And that's not your fault, I mean, the

I just want --

BALABON: I think that -~

ABID:

I'm just going to ask a question.

BALABON: -~ Harter had recommended Ponzo

before, and he'd be way less expensive than Paglini.

THE COURT: Is he a psych --

MR. BALABON: Paglini was --

THE COURT: ~-- a psychologist?

MR. BALABON: -- $14,000.

MR. JONES: I ==

MR. ABID: I don't --

MR. JONES: I —

MR. ABID: -~ (indiscernible).

MR. JONES: Yeah, he -- he's not a PhD and I ~- I —--

M5. ABID: And he was -- he is a recommended client.
I don't want this -- John Jones recommended him already. It's

tc me is unacceptable and Dr. Paglini completely --

MR. BALABON: All right.

MS.

THE

MS.

ABID:

COURT:

ABID:

-- disregard --
Okay.

—-- that police was in =~=-
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THE COURT:

MS. ABID:

THE COURT:

MS. ABID:

THE COURT:

parties money -~

this case

MS. ABID:

THE COURT:

before --

MR. BALABON

THE COURT:
to Dr. ~=-

MR. JONES:
——— I!m ——

THE COURT:
Holland or Dr. -- the

MR. JONES:

THE COURT:

either of

those? Do

MR. BALABON

THE COURT:

MR. BALABON

THE COURT:

MR, BALABON

If we can't --
-- my house --
-- agree on Dr. Paglini --

No.

-- only because I was trying to save the

No.

~=- because he had previocusly worked on

: I don't know.

-— that's fine with me. I'm not married

Well, I threw out three, Judge. I -=-

Okay. So I'm okay with either Dr.
other one?

Lenkeit was the third.

Lenkeit. Counsel, are you okay with
you ~~

:  Holland.

~-- want to get -- Holland?

: Holland would be okay --

Okay.

1 —- yes.
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THE

MR.

MR.

THE

MR.

MR.

THE

MR.

THE

MR.

COURT: Dr. Holland. Okay.
BALABON: Now the issue is what materials -~

COURT: The cost.

BALABON: -~ are going to be provided to him --
COURT: Ah.
BALABON: -- and the cost.

JONES: Her.

COURT: Her. Stephanie.
JONES: I'm sorry.

COURT: That's okay. Well --

BALABON: He -- he cannot be provided with the

pleading because the pleading contains an unverified

recitation to

MR.

MR.

tape is going

there's --

do.

MR.

MR.

THE

MR.

THE

an alleged --
JONES: And —-
BALABON: -- video tape. I mean, if the video

to be suppressed, I mean, there -- there's --

COURT: Video or audio?

BALABON: -- certainly debate --
JONES: Audio.

COURT: I'm going to ask --
BALABON: Audio tape. I'm sorry.

COURT: Okay. Well, this -- this is what I'11
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MR. BALABON: It cant' come in.

THE COURT: Counsel, you really think he needs the
audio tape?

MR. JONES: I think in order to -- to understand
what types of guestions need to be asked of Sasha, there
either has to be the declaration or there has to be the audio
tapes, not neither --

MR. BALABON: And I ~--

MR. JONES: -- because --

MR. BALABON: -~ strenuously cbject to the provision
of a tape that was obtained, in our opinion, in violation of
federal law, in violation of state law, to be provided in this
case. They take -- we -- we -- we continue to press for
suppression of the tape. And I think it would -- I -- T think
-~ I think the doctor could be very well able to make a
determination based on his examination as -- as a
professional, an independent evaluation as to --

THE COURT: The issue of -~

MR. BALABON: -- the extent of --
THE COURT: -- alienation.
MR. BALABON: -- any alleged parental alienation.

And it needs to be in both parties' homes, Your Honor.
MS. ABID: Yes.

MR. BALABON: Both parties.
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MR. JONES: Sure.

THE COURT: Sure. No, I think that -- I -- that's
only fair and it gives --

MR. BALABON: I mean, Ricky advised --

MR. JONES: But --

MR. BALABON: -- me yesterday that the child asked
‘him, Rick, what is a gangster? Well, my daddy said that
you're a gangster. Ricky --

THE COURT: Maybe that means —--

MR. BALABON: ~-- my daddy says you're a bad man.
THE COURT: Oh.

MR. JONES: He knows what a fif --

MR. BALABON: He's -- he's --

MR. JONES: He knows what a Barrett 50 caliber --
MS. ABID: My daddy says —-

MR. JONES: -- machine gun --

MS. ABID -—- you were in jail.

MR. JONES: -- is though because he plays Call of

Duty at age six.
THE COURT:

parties are inclined

Okay. Well, let’'s do this. If the

to stipulate that we're just going to ask

about his -- Sasha's relationship with his parents --
MS. ABID: Okay.
THE COURT: -- and the extent of alienation and then
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I'1ll allow Dr. Holland in -- the ability to ask all of those

questions and spend time with him, that's fine.

MR. JONES:

MR. BALABON:

MR. JONES:

MR. BALABON:

MR. JONES:

But the issue --
And we're ~--
-- Judge --
-- good with that, Your Honor.

—-- though 1is experts. Let's say that

you make a determination and the federal government comes in

and arrest -- arrests him and Henderson PD arrests him and

he's prosecuted and he's convicted and this was an illegally

obtained tape recording. Without -- outside of any

exception --
MS. ABID:
MR. JONES:
rely upon it.
THE COURT:
MR. JONES:
THE COURT:
MR. JONES:
THE COURT:
MR. JONES:

THE COURT:

It's crime.

-—- an expert can still review it and

Well --

There is ~-

—-- I understand.

-~ nothing --

I was hoping -~

-—- an expert can't --

-- for a stipulation, Mr. Jones, but you

know, if we're not going to have a stipulation, then I will

just have to write an opinion as to the -- let's set a status
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check, Judge's opinion, two weeks.

then and take it off calendar and call counsel that I've

written it --
MR.

you're saying

tape 1s going to be
MR. JONES:
MS. ABID:
MR. JONES:
MS. ARID:
MR. JONES:
MS. ABID:
MR. JONES:
MS. ABRID:
THE COURT:
MS. ABID:
THE CQURT:

going to make the --

going to -- first of

BALABON:

that it's an opinion as to whether or not the

limine, not for a motion now.

MR.

THE

JONES :

COURT:

Right.

If hadn't set the evidentiary hearing.

I'11 either write it by

If you're opinion is going to --

And then I'm

admissible?
No. About that --
Yes.
Whether the expert --
I want this opinion --
-—- gets it --
-~ please.
-- right?
Please, make this --
As to --
-- opinion.
Just to the expert, okay.
listen, I'm not making -- making a —--
all, that's subject for a motion in

I set the evidentiary hearing and I said I'm going to rule on

evidence as it comes.

I also said that there's

it's

D-10-424830-Z ABID 03/18/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

65

Abid, App
1571



10

11

12

13

14

15

16

sufficient, without me looking at any of the transcripts of
any alleged recording, to grant the evidentiary hearing, which
I'm doing.

MS. ABID: Tapes. The new tapes.

THE COURT: So I will make in two weeks ~- within
two weeks a determination as to whether or not it's going to

the expert for the evidentiary hearing.

MR. BALABON: But if you -- if you provide it to the
expert, Judge, and then you ultimately rule that -- that it
has to be suppressed because it viol -- I mean, we're talking

about federal law, we're talking about state law.

THE COURT: BRut -~ I --

MR. BALABON: And then it's going to --

THE COURT: -- get it.

MR. BALABON: -- by -- in the backdoor --

THE COURT: That's not saying that it's going to
come -- 1it's going to say that an expert reviewed it.

MR. BALABON: And if the expert --

THE COURT: That's what I'm going to do.

MR. BALABON: -- is called to testify, and it's
obviously going to cloud -- it could cloud his conclusions.
MR. JONES: I -- I --

MS. ABID: Yes.

MR. BALABON: I mean, if it's going to be
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suppressed, it can't be provided to the expert.

MR. JONES: I just want the --

MR. BALABON: That's a backdoor way of getting it
in.

M3. ABID: Absolutely, Your Honor.

MR. JONES: I want the expert to under -- I'm not
asking to try to get it in through the expert, because --

THE COURT: You're not going to --

MR. JONES: =- this is a child interview.

THE COURT: -- ask the expert to read it in. What

you're —--
MR. JONES: No.
THE COURT: -- asking for is the expert to have -
MR. JONES: To have the background when --

THE COURT: ~-- to understand what the allegations

are so that in formulating her questions, she is going to ask

questions about this.
MR. JONES: Correct.
THE COURT: Okay. She's not going to say to the

child, well, I reviewed the recording and -- and she's not

going to say me -- to me -- and Mr. Jones is not going to ask

the question did you review the recording and what did the
recording say. You can say can -- did you review the

recording, you reviewed this, you reviewed ba-ba-ba-ba-ba,

all
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this ~- expert questions. But I'm not going to let her

testify. And
MR.

THE

I don't think that Mr. Jones is going to say —-
JONES: That's not what I'm asking for.

COURT: -- well, tell us about the recording.

Do you think that was bad, what Mom said. Do you think --

MR.

THE

MR.

child --

THE

MR.

THE

JONES: No, because --

COURT: -~ this is this.

JONES: ~- that's not her role. Her role is the
COURT: No.

JONES: ~- interview.

COURT: Is to talk to the kid and tell us what

the kid thinks and what the kid understands and what the kid

has heard and
MR.
THE
MR.
effect, which
THE
MR.

THE

THE

MR.

how that is affecting the kid, correct?
JONES: Correct.

COURT: And so --

BALABON: If there -~ there if there is any
we say of course there isn't --

COURT: And there -~

BALABON: ~- because there isn't.

COURT: -- may not be. Okay.

JONES: Because the --

COURT: And he may --

JONES: -- the crying -~

D-10-424830-Z ABID 03/18/2015 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC

68

Abid, App
1574



10

12

13

14

15

16

19

20

21

22

23

24

THE COURT: -- say no big deal.

MR. JONES: -~ pursuant to interrogation clearly is
not an effect, Judge.

THE COURT: My kid cries all the time.

MR. JONES: When you tell --

MR. BALABON: I agree.

MR. JONES: When ~- when you tell --

MR. BALABON: It's ridiculous.

THE COURT: No, no, no, but I'm just saying, okay,
like you know, it goes both ways. We'll find out from the
expert, okay. And so --

MR. JONES: I have the authority about the expert
being able to review this stuff, because I actually had to use
that in the other case. I'm happy to submit it to Mr., Balabon
and the Court.

MR. BALABON: And there -- there's contrary
authority that says that it shouldn't be allowed.

THE COURT: Sure. Absolutely.

MR. JONES: No, joint expert, you know. To an
expert.

MR. BALABON: I understand what you're saying.

MR. JONES: There is no authority in the world that
says an expert --

THE COURT: Okay.
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MR. JONES: -- can't review anything it wants.

THE COURT: Okay. And what I'm going to --

MR. JONES: I can find Mr. Balabon --

THE COURT: What I'll ask is be -~

MR. BALABON: (Indiscernible) --

MR. JONES: ~- {(indiscernible).

THE COURT: -~ before Monday, counsel, i1f you have
any points and authorities that you want me to look at as to
the expert --

MR. JONES: Just on the expert.

THE COURT: Just on the expert. I don't need the
world of authorities. That will -- get that to me by Monday
and you can just simply put that in a -- a supplement and list
them out. You don't need to give me a brief. Cettainly I'11
have my office already working on this issue this afternoon,
and so I'm certain that a lot of what you will give me we will
already have, but I will be working on that.

So let's do a two-week status check for decision.

THE CLERK: April 2nd at 11 a.m.

THE COURT: All right. And is that date good with
counsel? Counsel, 1s that date okay for you?

MR. BALABON: Yes.

THE COURT: All right. Mr. Jones, that date is okay

for you?
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MR. JONES: Yeah, I -- I have to go to spring break

a week before the Clark County spring break because my
daughter is in college now and for some reason her spring
break is the week before Clark County schools, so.

THE COURT: But -- but can you --

MR. JONES: So I'll be back in time.

THE COURT: You will? Are you sure?

MR. JONES: Yeah.

THE COURT: COkay. And then I've set -- the next
full day is August 14th at 9 a.m. Please check and see if
that date works for the parties.

MR. JONES: I'1l make it work.

MR. BALABON: I can do that, Your Honor.

THE COURT: All right. Wonderful. Okay. And then

we'll go from there. 1I'll defer ruling on the Ukraine issue
as we've talked about, just for the future, till then.

MR. BALABON: I thought we had a stip on that.

THE COURT: For this --

MS. ABID: Yes.

THE COURT: ~- year. For this summer.

MS. ABID: I'1l go to Mexico.

MR. JONES: No, she wanted to go to a -~ a Hague
signa -- you'‘ve already --

THE COURT: Any --
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MR. JONES: I've already said --

THE COURT: Yeah, any Hague --

MR. JONES: -- a Hague signatory that's not a --

MR. BALABON: Thought so.

MR. JONES: ~- war zone and there's not problem with
travel.

THE COURT: And no travel advisory.

MR. BALABON: SO0 we have a stip on that, so.

MR. JONES: And the -- and the passport will be
provided and then returned.

THE COURT: Correct. And then --

MS. ABID: What -- what is returned?

THE COURT: That's what we're going to do. And then
I'1l make any decision on future years or anything else at the
evidentiary hearing, as well as the visitation issue, as well
as the custody issue. All right?

MR. BALABON: Are you going to issue an minute order
on the ~- is that --

MR. JONES: Yeah, if -- if we don't come for the
decision, you'll have already made the decision on the
expert --

MR. BALABON: What is the date ~--

MR. JONES: -- getting the tapes.

MR. BALABON: -- on the decision? Does that regquire
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a court appearance or just --

MR. JONES: April 2 at 11.

MR. BALABON: April 2.

THE COURT: What I will do is, sometimes I'll issue
the decision at the bench or I'l1 write it. If I have it --
if I've written it, I will ~-- if I've written it, I will have
my office call you and tell you you don't need to appear ~-

MR. JONES: Okay. Very good.

THE COURT: -- and I'll vacate the date. If I
haven't written it but I'm prepared to give it at that status
check date, I'll give it at that status check. And the
parties don't need to appear; attorneys can appear, that's
fine, and then we'll move from there.

If -- you can go ahead and go. I'm just going to
give -- give me two minutes and I'll do the scheduling order
for the evidentiary hearing now.

MR. JONES: Okay. Are we off?

THE COURT: We are off.

(COURT RECESSED AT 12:02 AND RESUMED AT 12:08)

THE COURT: We're back on the record in Sean 2bid
vs. Lyudmyla Abid, D-10-424830-Z. 2As to the cost, it will be
split at the beginning; however, should one party prevail
overwhelming at the evidentiary hearing, they'll be

responsible to pay back the other party for the cost of the
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expert. All right?

MR.

JONES: ©Not the prevailing party, the

non-prevailing party.

THE

MR.

but ~--

MR.

THE

ATTEST:

correctly transcribed the digital proceedings in the above-

entitled case

COURT: 1I'm sorry.

JONES: That's okay. I ~-- I knew what you meant

BALABON: We understand what you mean by that.

COURT: Thank you. I apologize.
JONES: Thanks, Judge.

COURT: Thank you.

{PROCEEDINGS CONCLUDED AT 12:09:09)

* Kk kok ok koK

I do hereby certify that I have truly and

to the best of my ability.

/s/ Kimberly C. McCright
Kimberly C. McCright, CET
Certified Electronic
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LAS VEGAS, NEVADA WEDNESDAY, MARCH 13, 2013

PROCEEDTINGS

(THE PROCEEDINGS BEGAN AT 10:12:10)

THE COURT: All right. This will be case D-424830
the Abid case.

Counsel, appearances for the record.

MR. JONES: John Jones, Bar Number 6699, appearing
on behalf of the plaintant (sic) -- movant -- Plaintiff, new
movant.

MR. BALABON: Michael Balabon, Bar Number 4436 on
behalf of the Defendant, Lyuda who's present.

THE COURT: Okay. We are here on an evidentiary
hearing regarding the Plaintiff's motion to -- it was
originally for relocation, that was retracted and then he
wanted to continue on with the motion to modify custody.

MR. JONES: It was pled in the alternative.

THE COURT: Right. Well technically he needed to do
that anyway, right? I mean, motion --—

MR. JONES: Right.

THE COURT: ~- primary and relocate and he just took
the relocation portion off that. So I believe both Counsel
have had trials in here, so I know your clients haven't. I

keep copious notes during trial, so you'll see me typing a
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lot. The only thing I have up here is your paperwork. I have
the JAVS system going, which I keep internal notes about when
stuff is said, so I can look at it later on if I end up taking
the matter under advisement.

Ninety-eight percent of the times lately I'm taking
it under advisement, issuing a decision within the next --
I'11 have a better idea at the end of the day, but usually 14
days, tops. Okay?

On the forefront, I'1l ask if we have stipulations,
housekeeping stuff, but I want to set the tone in that I
reviewed the pretrials again this morning. I just want to
comment, I guess, on yours Mr. Jones, your -- in your analysis
portion of your pretrial memorandum, starting on page three of
it says, quote, as this Court has stated, the legal standard
is a pure best interest Truax standard.

I absolutely did not say that, because that's not
the case. I indicated 125.490(1) which is an elevated burden
in Moseley case cited by Mr. Balabon is the more apropos,
because they agree, they agreed to joint physical custody.

Now, that being said, I'd love nothing better,
unlike some of my colleagues who fear appeals, I love -- there
needs to be clarification on what that means, because I would
think if it was clear and convincing, which would be the next

stage up, as we all know, they would say, it has to be clear
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and convincing, they didn't say that. They just said it's an

elevated burden from preponderance. So I'11l throw that out

there.

MR. JONES: That's fine, Judge.

THE COURT: And it's your burden.

MR. JONES: It is.

THE COURT: So that being said, do we have any
stipulations regarding -- or I guess we should say last minute

objections regarding proposed witnesses and/or documents?
Because I -- when I set the trial I indicated I was going to
follow 16.2 regarding disclosure, so --

MR. JONES: Well I don't think there is a -- I've
locked at Mr. Balabon's proposed exhibits, and I'm sure he's
looked at mine. He did ask me if there was something —-
anything we could just stipulate to coming in. I don't have
any objection to his exhibits. I don't know if he has any
objections to mine.

MR. BALABON: The objections that I would have to
his exhibits would be the voluminous documents pertaining to
Mr. Marquez's convictions.

MR. JONES: Well --

THE COURT: Well if there -- if you're saying

they're -- first of all, were they timely disclosed, because

16.2 —-
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MR. BALABON: It's not a timeliness issue. We —--

THE COURT: If it's not timely, then we're --

MR. BALABON: -- there's actually no deadline stated
in the scheduling order, that we had to produce exhibits by a
specified date, so we agreed to exchange them on Friday. But
that's neither here nor there. It's a --

THE COURT: If it's repetitive, absolute —- you
know, that kind of stuff, surely.

MR. JONES: Well, and Judge, really the exhibit is
proposed Exhibit 18 was provided to Dr. Paglini, so to the
extent that some of his opinions are based upon any documents,
they would come in by virtue of the fact that they are the
types of evidence routinely relied on by experts.

THE COURT: Okay.

MR. JONES: So my intention was merely to move
Exhibit 18 in through Dr. Paglini, based upon the fact that
this was something that he had reviewed as it pertains to the
truth regarding Mr. Marquez's history.

THE COURT: Okay.

MR. BALABON: So I would stipulate to the
admissibility of the convictions, we acknowledge that there
were convictions. I don't stipulate to the admissibility of
the actual indictment, which contained allegations.

THE COURT: Okay. At this juncture, all I'm asking
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for is whether you have stipulations. You have every right to
object.

I would submit, if yvou've waived the time and didn't
file a written objection, we may -- it may come in. Like, at
the end of the day, if he's got the convictions, he's got the
convictions. But if you guys stipulated to waive time frames,
that kind of puts you in a precarious position.

But I absolutely ~- I -- whenever I set a trial --—
cite my own minute order.

MR. JONES: Well, we —— I -- we exchanged emails a
week or so ago --

THE COURT: And that's fine —--

MR. JONES: -- two weeks ago.

THE COURT: -- if you've waived it. But I guess
we'll play it by ear. If you don't want to stipulate, you
don't have to, we'll deal with them each when they come up.
That being said, I can see Mr. Jones, as he always has, his
rules of evidence, we use --

MR. JONES: Actually, I forgot my own book, Judge.

THE COURT: Wow.

MR. JONES: So I borrowed yours.

THE COURT: So Mr. Balabon?

MR. BALABON: Thank you.

MR. JONES: He keeps two up here.
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THE COURT: I do. We do speaking objections in
here. If you want to reference me to the citations, but a lot
of times that's how we play.

Anything else as far as housekeeping matters?

MR. JONES: ©No, Your Honor.

THE COURT: That would be -- that was going to be
one of my questions, is Dr. Paglini going to be here?

MR. JONES: He is here.

THE COURT: Okay.

MR. JONES: 2And I'm -- since he's on the clock, I'm
going to --

THE COURT: I absolutely --

MR. JONES: ~- waive opening and call him first.

THE COURT: -- would love nothing better than to get
him out of here.

Timing-wise, we will -- we're here all day. We can
go as late as 6:00, prefer to be done by 5:00, and we will be
breaking some time for an hour lunch, so --

MR. JONES: I don't believe my case in chief will go
more than a couple of hours, Judge.

THE COURT: Okay.

MR. BALABON: 1I'll try to limit it as well. We'll
get as much in as we can as -- the time that we have.

THE COURT: We're here all day, if we need to.
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THE COURT: Sir, how are you doing?

THE CLERK: Please raise your right hand. You do
solemnly swear that the testimony you're about to give in this
action shall be the truth, the whole truth and nothing but the
truth, so help you God?

THE WITNESS: I do.

THE CLERK: Thank you. You may be seated;

JOHN PAGLINI »
having been called as a witness on behalf of the Plaintiff and
being first duly sworn, testified as follows:

THE COURT: We don't need background stuff. I think
everybody in Family Court's --

MR. JONES: I actually -~

THE COURT: -- very familiar --

MR. JONES: -- had already eliminated that from my
outline.

THE COURT: -- with Dr. Paglini and his credentials.

DIRECT EXAMINATION

BY MR. JONES:

Q Good morning, Doctor. How are you?
A Good. How about yourself, sir?
Q Not too bad. Prior to you being here today, have

either of the attorneys had any conversations with you
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regarding your testimony today?
A No, just that I talked to you for half a second,
indicating you were going to subpoena me, and that was it.
Q And you were in fact subpoenaed and you're here in
response to that subpoena?
A Yes.
0] Now you were appointed by the Court to perform an
evaluation in this matter?
A Correct.
Q And did you prepare a report containing your
findings and recommendations?
A Yes, I did. Dated October 4th, 2013.
MR. JONES: Your Honor, do you have the original?
THE COURT: You're trying to locate it upstairs? I
have my copy, I think you guys were submitting it?
THE CLERK: She's printing -- if you would like two
copies of it?
THE COURT: I thought I saw both parties listing a
copy. Do we have not an extra copy --
MR. JONES: I have mine.
THE COURT: -~ of the exhibit.
MR. BALABON: I have mine.
MR. JONES: I generally would -~ am not going to

show an expert ~--
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THE COURT: No, I understand that.

MR. JONES: -- anything but the original.

THE COURT: I have mine -- I have mine, and I
cbviously can't disclose mine, because I have my highlighted
copy. We're trying to locate the original upstairs. We'll do
a quick answer.

BY MR. JONES:
Q Do you have a copy of your report?
A Yes, I do.
Q Okay.

THE COURT: Well that's probably --

MR. JONES: I will move the original when it is
found.

THE COURT: Okay.

MR. JONES: Or probably Dr. Paglini's copy, if he'll
give it to us.

THE COURT: That reminds me, for housekeeping
purposes, when I set the evidentiary hearing, I had indicated
it will be coming in as Court's Exhibit 1 pursuant to EDCR
5.13. So if you want to make reference to it, it will be at
Court's Exhibit 1.

(COURT'S EXHIBIT 1 ADMITTED)

MR. JONES: Right. &and I was aware of that, Judge.

I just -- I generally prefer to deal with the original when it
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comes to a report.
THE COURT: Okay.
BY MR. JONES:

Q Now I'm going to walk through some of the points in
your report if -- with you here, and I'm going to try to stay
in the order that they're found in the report, for ease of
reference.

Now there is discussion in the report regarding
comments made by the Defendant, in the presence of the child,
that were derogatory towards Dad; do you recall that?

A Some of them, yes.

Q And during the course of your investigation of these
comments, the Defendant in fact did admit to having made at
least some of the comments that are specifically referenced in
your report, right?

A Correct. She made those -- she admitted those in
her last session, in éctober.

Q Now there is a reference in your report on page 19,
in the T guess the fifth paragraph down, to Mrs. Abid

borrowing $8,000 from Mr. Abid in 2011; do you recall that

discussion?
A I see that sentence, correct.
Q Did she ever make any statement to you that it was

anything but a loan?
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A I just recall it as a loan, but I'm not sure. It
was a long time ago.

Q Did she notify you or tell you at all that she had
filed a motion with this Court claiming that it was a gift?

A I don't recall that.

Q Now on page 21, you discuss, with her, or you list
yvour discussions with her, regarding Mr. Marquez. And it
reports that she visited him, which from the history I see,
meant her first face-to-face contact with him in November of
2012. Was that -- is that accurate, as far as her reporting
to you?

A It says here on November 2nd, 2012 Mr. Marquez
visited Mrs. Abid. This was the first day he was allowed to
leave the state. This began their relationship. It seems
like that may have been her first contact.

Q And later on, at the very bottom of that page, it
reflects that they were married approximately six months
later, on May 28th?

A Correct.

o] In general, did you find -- even not considering Mr.
Marquez's criminal history, did you find a marriage after
first meeting somebody in November, to be sudden?

A I think you have to get to know someone. I mean you

can think it's going to work, you probably need to give it
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more time. So yes, it -- it was sudden, I -- I think
especially considering his history.

Q Now during your investigation, you interviewed
Mr. Marquez; is that right?

A Correct.

Q And there is a discussion of your collateral
interview of him beginning on page 26. At the very bottom of
page 26, you have a sentence that says, on occasions there
appeared to be vagueness regarding his responses. Can you
explain what you mean by that?

A Yes. When I would ask him about criminal activity
and try to get more detail oriented, there were Jjust kind of
general, vague responses. Not all the time, but at times.

0 In your interview, actually in your collateral
reference, on the next page you have very -- you have
different categories, one of which is substance abuse history,
on page 27. Did Mr. Marquez reveal to you the extent of his
—-- did he accurately reveal to you the extent of his use
and/or abuse of cocaine?

A His rendition, which is on page 27, appears
different from the probation officer's rendition. Mr. Marqguez
did note that he thought the PSI was inaccurate in some
information, and I don't know if that pertained to that, or

not, but what Mr. Marquez said and what the probation officer
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said are two different things.

Q And did that concern you?
A Well it was roughly, you know, 10, 12 years ago,
but, vou know, I was -- it's concerning that, you know, I

would like a person to be candid, regarding what the issues
are. So yes, I had concerns about it. In terms of if it's an
-— an lissue that's relevant now, based on Probation Officer
Baldwin, he's been drug tested and he's been clean, so that
was positive.

0] Now on page 28 you have a section regarding criminal
history. And the second to the last paragraph on the page you
once again referenced that he was vague regarding what that
meant. Did he actually -- well, did he actually tell you what
he did to end up in prison for ten years?

A Well it was the gun charge and a drug charge. And
-— and then I think he pled to the drug charge and the gun
charge was dropped. And then in that statement here, this --
this is based on my follow up, of numerous questions, to get
that information, the second paragraph to the bottom.

Q Now did he tell you, in the criminal history I see
in your report, there's no reference to an arrest, a prior
arrest for selling marijuana, that you then later reference in
your discussions with the prcbation officer.

A That -~ that might be my mistake. On page 28,
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Criminal History,

possession of

it says, reported he was arrested for

sales -- that should be sales of marijuana.

Q Okay.

A That's my mistake on that.

Q Okay.

And that was something that the probation

officer confirmed for you?

A Correct.

MR. JONES: Now do you prefer that I -- I'd prefer
to use the already marked exhibit, one at a time, that the
clerk has?

THE CLERK: Absolutely.

MR. JONES: Thanks.

THE CLERK: I'd prefer that.

MR. JONES: May I have Exhibit -- Proposed Exhibit

18? 1In fact,
happy to take

THE
BY MR. JONES:

o Now

if you just want to put them out here, I'll be

them as I go.

CLERK: That'd be great.

as part of your investigation, you were provided

materials by the parties?

A Yes.

Q As well as probably the pleadings, by my office and

Mr. Balabon's

office. Do you recall Mr. Abid providing you a

rather voluminous document reflecting the entirety of the
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prosecution of Mr. Marquez? Let me show you what's been
marked as Proposed 18. Tell me if you recall Mr. Abid
providing that document to you.

A I recall some information on Mr. Marquez. I did not
look at this information last night. Some of it looks more
extensive than what I have. So I may not have —-- have all
this. I know some of it I -- I -- I -- notice it.

Q Okay. 1In the materials that you did review, did you

feel like you had a firm grasp on Mr. Marquez's criminal

history?
A Well, a firm grasp would have been receiving the PSI
report, reading, in entirety, the criminal -- the arrest

report, also looking at his prison records, in regards to his
behavior in prison. That would have led me to a firmer grasp
on -- on Mr. Marquez. I've done risk assessments for a long
time, and so I kind of know what to look for in -- in some of
these things, and I like to have more information than less
information. I was fortunate enough to be able to talk to the
pro -- the probation officer, because he was able to give me
information on the PSI, but I would have liked to have gone
much more in depth on that.

Q Now turning to -- I'l1l take 18 off your hands for
right now. Turning to page 30 in your report.

A In my report?

D-10-424830-Z ABID  12/08/2013 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC {520) 303-7356

17

Abid, App
0562



10
11
12
13
14
15
16
17
18
19
20
21

22

24

6} Yes.

A Thank you.

Q This is where you have -- are speaking to the
probation officer, Mr. Boden (ph). Did Mr. Boden believe, as
you discuss in paragraph -- the fifth paragraph on the page,
that Mr. Marquez was in the Mexican Mafia?

A It says the PSI does not state that, yet he would
assume, if he was distributing drugs and guns, that there's a
tie.

0 And while you expressed concerns regarding the
criminal conduct in general, if there was a mafia -— Mexican

Mafia tie, would that cause you even more concern?

A Well when you're ~-- that's a complicated question.
Would you -- yes and no wouldn't suffice for that. Would you
like me —-

Q Then please explain.

A -- to expand on that? When you're doing a risk

assessment, you have risk factors that are historical and
dynamic, and you alsc have what we call a resiliency factor.
So if he's in the Mexican Mafia, I think, or any type of
mafia, I would have a concern, because you know, these
individuals could be around the new family, unless he severed
ties completely and he's pursuing a different life. So it,

historically, is a risk factor and dynamically, those dynamics
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potentially could change. 2And that part would need to be
assessed.

Q Now in the second to last paragraph on page 30, you
discuss Officer Boden's reference to Mr., Marquez's prior drug
use. What was his drug of choice?

A Cocaine.

Q And it all -- he also, according to his probation
officer, did methamphetamine?

A Yes.

0 But neither a regular use of cocaine or any use of
methamphetamine was provided to you by Mr. Margquez in your
interview of him, right?

A Correct. He -- think he just said he used cocaine
twice in the late 90's.

Q All right. Now on page 31 you discuss your

interview of Sean's current wife, Angie?

A Yes.

0 When you interviewed her, did you find her to be
credible?

A Yes.

Q Did you find the anecdotes and stories that she told

regarding certain things that Sasha says to be believable?
A Well, it -- it seemed to be consistent in regards to

what I'm hearing from not only her but the —-- the aunt, and
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then some of the other statements. She seemed, vou know,
fairly straightforward with things.

Q And were the types of things that she reported
hearing consistent with the types of things that Mrs. Abid
admitted to saying to Sasha?

A Y -- very similar. Yes.

0 Now I'm going to skip ahead to page 43, the
collateral number 16, Irina (ph), the Defendant's daughter
from a prior relationship. Do you recall interviewing her?

A Yes.

Q Now historically, during the parties relationship
and even after their divorce, did she report having a close
relationship with Sean?

A If you can show me where that's at. I think at the
beginning she did. Yeah, relationship with Mother and Sasha
is also -- hang on. Oh, she said that her parents fought a
lot, that Sean called her mom negative names and always wanted
to kick them out. I informed her that I had heard that Sean
stated they got along well, and she said not really; he was
controlling. Never helping with homework, he's always
intimidating me if I did not get good grades. Yeah.

Q Now did Irina report to you anything having to do
with an April of 2012 incident where her mother, the

Defendant, attacked her?
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A If it's not in my report, it wouldn't have been
brought up.
Q And if there had been a CPS investigation based upon
an altercation --
MR. BALABON: Objection. I'm sorry, finish the
question. I'm sorry, John.

BY MR. JONES:

Q Based upon an altercation between the Defendant and
her daughter, you would have expected to -- somebody to have
reported that to you on Mom's side, right?

A I am aware --—

MR. BALABON: Objection to the form of the question.

THE COURT: It's a hypothetical. So I'1ll sustain
it.

MR. BALABON: Thank you.

THE WITNESS: Can I respond to it? Okay. I -- if I
recall I was aware of it, from Mr. Abid. And I don't think T
have addressed it with Irina.
BY MR. JONES:

Q Did Mrs. Abid tell you anything about the
altercation?

A I don't recall.

Q Now at page 49, there is a reference to a discussion

with Sasha's great aunt, or a discussion with Lyudmyla
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regarding an incident with the great aunt, dealing with a

photo in which Angie was in the family photo; do you see that?

A Yes.

Q At the very bottom of --

A Uh~huh.

Q -- page 497

A Yes.

0 What, to your recollection, occurred in that
incident?

A I think the great aunt put together a photo for

Sasha, of all the family members and that would include Lyuda
as well as Angie, who was just in the picture a few months.
And Lyuda became irate when she saw that and informed that if
she ran into her apparently she wouldn't know what she would
do to -- to her, that's what Lyuda said. But the aunt said
that she would assault her. And I think she wrote an
affidavit supporting that, if I'm not mistaken.

Q And the Defendant actually admitted to that
incident, right?

A She admitted that the incident -- T don't think she
admitted that she was going to assault her, but she wouldn't
know what she would do.

0] Now there was an incident reflected in the papers,

and reported by both parties, regarding the selection of a
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preschool --

A Yes.

Q -- for Sasha. And that at one point the parties had
made an agreement, which then there was a change of heart on
the part of the Defendant; do you remember discussing that
with the Defendant?

A Yes.

] In your recommendations you state that it's probably
not in Sasha's best interest to go to two preschools; is that
fair to say?

A It's ~-- the more continuity the better. Could a
child handle -- handle two preschools? Probably. But it's --
it's the parents that need to handle it more effectively than
the child. The child can cope, if everyone's on board.

Q Did the Defendant explain to you why she changed her
mind after reaching an agreement with Dad? |

A She perceived Sean as being very controlling and
constantly harassing her, and things were not good enough,
there was a financial issue. I think at one point there was
an agreement and then there was no longer an agreement. She
presi -- presented a few different scenarios.

Q Now at page 50, you list risk factors pertaining to
Mom, the first one being possible failure to protect. Please

explain.
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A Well that goes into the risk assess -- not risk
assessment, but the risk research on the following pages
regarding Mr. Marquez. This is a serious issue when you bring
a person with a -- a history of felonies, two felonies. There
is a potential destabilizer, not Jjust for the child, but the
whole family, in regards to whether the person’s improvedior
not. So that's why it's a possible failure to protect.

You're bringing in someone who could be potentially a
significant risk factor.

Q Now in -- on page 51, you reflect that Mom believes
that Ricky's just fine because he has not raped or killed
anyone. Do you find that type of position to be naive?

A Extremely, and I'll tell you why. I've probably
worked on 40 to 50 death penalty cases, I've interviewed
hundreds of murderers and probably thousands of sex offenders,
probably about 2,000 sex offender assessments and risk
assessments. And, you know, most people, when they enter a
relationshipbthey're probably going to put their best foot
forward. And, you know, I've had stories where, you know, the
mom's really connected to the guy that she's met for a few
months, and then their child is dead. And T've had stories
where the mom connects with an ex—con, both of these are ex-
cons and, you know, she comes home from work and there's a

dead prostitute in her kitchen and the guy is right over her.
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So I have a lot of different stories in terms of recidivism

rates.

And so T know people fall in love, and I think
that's wonderful, but -- you know, and -- and this
relationship could be great, potentially, you know, but there
are risk factors. And so, you know, when I hear someone says,
hey, he's nice to me and the kids, you know, he hasn't raped
anyone, he hasn't killed anyone, so therefore I'm turning a
blind eye to this information, that is a cause of concern for
me, because, you know, yeah, it's really great that he treats
you well.

But at the same time, if you look at his history, he
was on probation for three years, from '97 to 2000 and he
successfully completed probation, and then he re-offended
after probation was over. So he was successful on supervised
reform, but not successful later on. And so to me, you lock
at risk and resiliency and this is a risk factor. And so the
courts need to weigh what that means.

0 And there's also recidivism issues as it pertains to
drug use as well, right?

A Well, you know, I guess my point is, is that if --
if he consumed methamphetamine, although illegal, that would
be the -- the -- I wouldn't say the least of my concerns,

considering the other dynamics, selling arms -- potentially
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selling arms and selling drugs, as -~ you know, that is of --
and then the people around it would be much more concerned
than -- than if he consumed meth, i1f he didn't have the child,
Or ~-- or cocaine. That becomes an issue, it would be an issue
for the courts, but that's probably not as high on my list of
other concerns.

o] Now turning to page 54, the second to the last
paragraph, you kind of touch on what we just discussed and
conclude that, nevertheless, it is a significant risk factor
and Mr. Sean Abid's concerns are valid. Throughout this --
these proceedings, Sean has been portrayed as someone who's
controlling and -- and interfering in her life. Do you
believe, for a second, that his filing a motion regarding
Mr. Marquez's presence in his son's life was in any --
anything but acting in his child's best interest?

A I think -- I agree with that. I think what you have
to look at is context. And for a period of time this couple,
they were married, they broke up, they -- Lyuda struggled with
the break up, she wanted to reconcile, she felt emotionally
abandoned, her and her daughter. He was involved in the
child's life, there was -- he eventually disengaged for
multiple reasons, in regards to her anger and responses, and

-- and all these other different dynamics and then the child

support.
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And then, sometimes when they were kind of co-
parenting, all of a sudden you have this issue that emerges.
And I think it's a significant issues. I can understand that
any parent would have legitimate concern and -- and -- and
look for some type of help. I think he felt threatened, he
didn't know which way was up, I don't think he -- you know,
not that she has to consult and that he's -- he's getting
married, but it is going to be a potential risk factor. And
it's probably something that maybe that should have been
handled a lot differently early on, between them.

Q Do you think Sean would have been wrong to have not
brought this to the Court‘s attention, rather than just sort
of let it go?

A I think any reasonable person would have pause on
this dynamic. And I -- I'm also of the belief that if a
person has, you know, kind of resolved their issues and moved
forward, we have to give credence to that, too. But from his
perspective, from any, I think normal parent's perspective,
you would struggle with what's going on, especially if there's
a very poor co-parenting working relationship.

So you know, you have -- you have a son, and a son's
going to be around this step-parent. And what we want is we
want the step parent te be high functioning and be someone as

a resiliency factor and a protective factor, versus a
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potential risk factor.

Q Now you didn't do psychological testing on
Mr. Marquez -~

A No.

0 == is that right? On the issue of recidivism, do
you -- does it concern you at all that he ~- given the
employment history that he gave, that he really doesn't have a
marketable skill on a going forward, bread-winning basis?

A Well that is of concern. I think he worked at a
surf shop for a period of time. And then he obviously -- it's
appeared that he was involved in illegal activities in Europe,
because of these dynamics. And so, you know, what is his
marketable skill from this point forward? I'm not sure.
That's something -- he has a high school education, that's

something obviously he has to work on.

—

I think Lyuda told me, in the last session, that she
was goling to get him involved with, I think, the unions and
connect him where he can work and get a pension and -- and
they both can move forward. She perceives him as a very hard
worker. So -- but nevertheless, I think you have to have the
skill set.

0 And that would -- not having a skill set or being

unsuccessful in obtaining legitimate employment might be a

reason that recidivism would result in somebody being back in

D-10-424830-Z ABID  12/09/2013 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356

28

Abid, App
0573



10
11

12

17
18
19
20
21
22
23

24

the criminal system, right?

A My -- my main concern of recidivism, if you look at
the Bureau of Justice Statistics Evaluation, what they're
saying is, is that the rate is fairly pronounced in the first
three years, and roughly 67.5 percent. If somebody’s
employed, that helps out. If somebody has stability, such as
@ good relationship, that helps out, toco.

What we find out is the first year, the recidivism
rate is even higher and then between year one to two, two to
three, it decreases. But it continues, you know, obviously
after three years, because you have a survival curve. And
that people with transporting guns, I think it's 70.2 percent
in three years, and transporting drugs I think it was roughly
64 1/2 percent for three years. ©Now he has to mitigate that
by his age, 45, and that becomes, at times it could be -- this
is another dynamic that you would put in for the risk
assessment. So what I'm giving the courts is base rates to
kind of think about and to, you know, to -- to contemplate
about this case.

Q Now on the preschool issue, if, hypothetically, when
Sean delivers Sasha to Mom's preschool, Mom also shows up and
changes Sasha's clothes every day because she doesn't approve
of the clothes that Sean brought him to school on. Would that

be something that would be contrary to Sasha's best interest?
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A Well T think we have to understand what the dynamics
are. I remember in my last session with her, she was
complaining that Sasha was going to school with clothes that
were way too big for him, and -- and that was a concern for
her. And that was in early October, so that was about two
months ago. So if it's not her day, and there's an issue, I
-~ you know, this is one of the reasons why you directed them
to a parental coordinator, because, you know, to try to
resolve these dynamics.

I don't want this kid -- you know, if you're
changing this child's clothes, you know, at school, what
message is that sending? I think he's been sent some negative
messages of his father, you know, in terms of what -- what
Lyuda admitted to. You know, she would speak negatively to
her daughter, in Sasha's presence. And that was, you know, a
period ago, you know, like about a year agoc. And if -- if
negative images are being sent to the child, like, you know,

Dad's putting you in the wrong clothes, or Dad's doing this

wrong, that -- that stuff has to stop. And you know, that's
very, very --— you know, it's -- it's overwhelming to a child.
It's -~ it's emotional stress that a child doesn't need.

Q Now moving to page 57 where we have the beginning of

your recommendations. Actually, I guess 58 is probably a

better place to look. You recommend that if the Court finds
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your assessment of the risk of Mr. Marquez to be relevant and
credible, that custody could be changed so that Sasha would be
with Sean primarily during the school week and with Mom three
weekends a month.

A Yeah, let me qualify that. On page 58, my first
line in number 3, it says, evaluator cannot provide a risk
level of Mr. Ricky Marquez towards Mr. Sean Abid, Angie and
Sasha, because T didn't do a risk assessment. Okay? I'm
providing risk information for the courts. 2and -- and I even
say there, even if you do a risk assessment, you know, you
still are dealing with the same dynamic. Like if this guy 1s
assessed as moderate, or moderate/high, how do you proceed?
All right? And if he's assessed as low, well then I think
that's going to be pretty easy for the courts. But anything
higher than that, that might be something that the courts have
to entertain.

So my job wasn't to do a risk assessment, because I
was ~- 1 was asked to do a child custody evaluation and
relocation risk assessment. 3So if the courts need that, that
would have to be done by an independent party from me at this
point. But if the courts perceive this as a significant
factor, then -- then, yes. I think, you know, primary should
be with the father.

And -- but you have to also look at it this way, you
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know, if a person’'s at risk, you know, is -- are you reducing
that risk if you're going from, you know, three and a half to
two? You know, I mean it depends on the person. So you know,
that's the dynamic that -- you know, and you put them on
supervised visits and that's -- that's good, but then you have
to make sure the person doing the supervised visits gets it.
And if the person doesn't get it, then what does that mean?

And I've had a lot of cases where, you know, people
don't get it. And -- and then perhaps, you know, there's -—-
there potentially could be a harm to a child.

Q Well you generally operate under the assumption, in
this case, that if Mom is actually around when Ricky is around
the child, that there is some measure of safety for the child,
as it pertains to the risk, right?

A I'm -- I'm expecting Mom to employ good judgment .
And -- and the -- the safety of the child is the utmost
responsibility over any boyfriend, husband, anyone else. And
so that's -- that's my hypothesis going into this.

Q So if one of -- and I believe this might be why you
made your recommendation, given the fact that Sean's work
schedule is the same as a school day --

A Right.

0 —-- because he works at a school, and Mom has to work

later, and would need supplemental care, by placing the school
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days so that the child is always with a parent, you're making
sure that there isn't a possibility that Mr. Marquez could be
improperly supervised, right?

A And plus, he's a very good parent. He's
demonstrated involvement, he loves his son, he has very good
collaterals of his involvement. And he gets off early so he
could be there. 1It's kind of a win-win, so to speak. And
she's off of work and she gets more time with her child.

Q On the weekend?

A He kind of -- he kind of loses out in a way, because
he loses out on weekends, which I think is really unfortunate.
But when you're trying to weigh this, I mean, if you come up
with a better system, great. I mean I guess you can. I mean
it depends if Mr. Marquez is here or not. If you're assuming
he's here, then I guess that's a decent system. If he's not
here, then it could change a little.

0] Now at the last court hearing the judge made an
order that Sasha was not to be unsupervised with Mr. Marquez,
based upon your recommendations. If, in fact, since that
time, Mom has allowed Sasha to be with Mr. Marquez
unsupervised, and contrary to the court order, would that be
something else that you would have significant concern about?

A I think the judge would have significant concern

with that. You know, I mean I -~ you know, that -- if the
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judge ordered that, then that's -- that becomes a rel -- I
mean once again, the parent needs to get -- and that's the
most important thing. And my concern was, at the time, what I
was hearing from Lyuda, who's a very nice lady, but she -- you
know, I think she was downplaving that dynamic. And, you

know, once again, people can move forward. 1T understand. And

I -- and I hope that's the scenario.
0] And you would obviously hope that her first priority
would be to protect the child, the second to -- or a later

priority to be to protect her husband, right?

A Correct.

0 Now if the Court, as you said, if the Court decides
that Mr. Marquez possesses a risk towards the family, and you
put into effect a three weekends a month to Mom's schedule, do
you believe that that, as we discussed, as far as getting the
quality time, do you think that adequately allows Mom to
preserve her relationship with Sasha?

A Of course. It's not ideal, but she's -- she's made
& -- she's made a decision. And so you know, hey, if -- if
she gets more time, that's great, Jjust as long as everything's
fine.

Q And the time share you recommend, because of the
parties’ work schedules, ensures that Sasha can be cared for

by a parent rather than any third party, right?
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A That's the preference. Yes.

0 Now the last recommendation you make, on page 59,
which by the way, this was, you know, 20 pages shorter than
the last one, so obviously someone's talked to you about
brevity.

A Yeah. I'm still making spelling errors, though. So
I'm working on that.

Q Everybody does that.

THE COURT: Join the club.
THE WITNESS: Yeah.
BY MR. JONES:

0 Your fifth recommendation is that if Mom continues
tc make negative comments, that she should probably be
required to participate in therapy. What type of therapy?

A Well my recommendations in a situation like this is
that, you know, this creates -- any time you're saying it,
giving negative information to your child, it's totally
inappropriate. And it's -- what it does, is it sets that
parent up as being a better parent than the other person.
Diminishes, in the eyes of the child how they view that
parent, and that's totally inappropriate.

And so what I would recommend is that if therapy was
appropriate, that the therapist, who would have to be approved

on the Family Court list, because we want people who know what
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they're doing, all right? And then consult with me and what
the issues are. If they need to read the report, that's fine,
but they could easily consult with me and save the, you know,
probably 90 minutes it's going to take to read this thing.
And I can summarize it in a quick, five, ten minutes. And
then work on the issues. And hopefully through, like -- or
using a parental coordinator, work on the issues of what
appropriate co-parenting is, working on unresolved issues
where you're not making these comments, because they are
hurtful.

And I didn't think it rose to a level of parental
alienation, because that's a whole different situation, but
it's extremely of concern. And it has to be cut off nowv,
because it can increase in the future, and you have to
negotiate it now. So individual psychotherapy with a
therapist who's schooled in proper parenting, co-parenting,
you know, custody situations and addressing these dynamics,
helping her resolve unresclved issues towards Sean and moving
forward guickly. Making sure she recognizes that it could be
emotionally damaging to their child.

0 And you didn't make a recommendation that Sean
potentially would need therapy for anything, right?
A I'm hoping that if they're working with their

parental coordinator, that in time they can get beyond their
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issues and co-parent effectively. So I'm not saying that Sean
is, you know, hasn't done anything wrong in this situation,
because I think at times he's made comments to her that have
been hurtful. But, you know, I'm hoping that the first level
of attack, and that is a PC, will be beneficial, to be able to
move forward.

Sean exhibited a lot of insight to a lot of
different dynamics and a lot of emotional sensitivity. And if
you look at his psych testing, he has a lot of emotional
sensitivity, although he could be just a little controlling,
but that's okay.

Lyuda, on the other hand, her emotional warm scale
was really low. And sometimes listening to her talk, she's
very abrasive and acerbic on how she internalizes her world,
and how -- the negative comments that she makes. 2and T think
that's something that she probably needs to work on.

And that was one of Sean's major complaints in the
marriage. You know, she would say a lot of hurtful things.
And I think that part needs to be resolved for her, especially
in this post~di§orce co-parenting relationship.

Q And in their entirety, obviously with the Court
making the decision regarding the risk issue, do you believe
the recommendations you've made are in Sasha's best interest?

A Yes.
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MR. JONES: 1 pass the witness, Judge.

THE COURT: Historically, if I don't ask questions
while they're on my mind, and I let the other side go, they
seem to dissipate. So let me ask my few questions while I
have them.

VOIR DIRE EXAMINATION
BY THE COURT:
0 Dr. Paglini, my general -- when I read the report,
even though Mr. -- her new husband is concerning, I read the

bigger issue is more the co-parenting than the concern for the

new husband; is that correct? Or are they -- equally
concerning?
A I think -- equally concerning.

Q Okay. All right. I'm glad I asked that. If, in
fact, we, at some time in the future, since you cannot be the
one to do it, do have a what you call, in paragraph three of
page 58, an extensive risk assessment regarding Mr. Marquez,
since you cannot be the one to do it, would there be three

preferred providers that you would submit?

A Yes. I thought of this.
Q Okay.
A I would probably use Shera Bradley, PhD because she

was my post-doc intern, along with Dr. Lenkeit. And she did

some criminal work and so she was used to doing these kind of
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dynamics. And she also works -- you know, does a lot of work
with Juvenile Court in regards to prostitution, so she knows
kind of criminal dynamics. And so she would have a handle on
what to locok for, and that's where -~ you know, so that would
be the person. Dr. Lenkeit's great, but I don’t think he has
the criminal experience as Dr. Bradley would have. And then
outside of that I think -- well that's the person I would
start with. I don't think you'd have a problem using her.

0 OCkay. That's fair. You also recommended, if in
fact the Court did not change custody, that I should consider
a 4/3/3 format. I'm guessing from what I know with the child
psychology literature out there, this child is still too young
to go week on, week off. Would that be accurate?

A You know, yes it is. I like to do that later in
childhood, because I think they internalize better and --
especially, I think, if there is potential negative comments
going, that one week on, one week off is long. The 3/4/4/3 is
recommended because we're reducing some of the transition
days, and that's what I'm trying to see happen here. So
reduce some of the conflict.

THE COURT: Okay. All right. I may have éome after
Mr. Balabon, but for now, that was the three I have. Mr.
Balabon.

//
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CROSS EXAMINATION

BY MR. BALABON:

Q How are you doing, sir?
A Good afternoon.
Q Just briefly, Dr. Paglini, with regard to Ricky,

based on all of your collateral interviews with people that
had knowledge of Ricky's association with Lyuda and the
children, were the ~- did you ever receive any kind of reports
that there as any kind of violence or that anything has
happened with regard to drug use or anything like that?

A No violence and no drug usage. But at the same
time, you have to remember that these people had very -- and
I'm not saying there is, okay? But they had very limited
exposure to Ricky and Sasha, because it's like, you know,
maybe some of her friends, and they would see her -- see them
-- see Ricky and Sasha once or twice. $o based on the
information we have, there has been no known violence towards
the child, and no known drug usage.

) And is it also true that there's really no history
of violent crime involved in Ricky's history? It's not
violent crime, it's conspiracy to do drugs and a conspiracy to
make an arrangement to sell a firearm. That -~ those were the
charges; were they not?

A I think it was conspiracy to move drugs --
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0 Right.

A —-- and conspiracy to move weapons, that was ~- that
was my understanding. 8o -- so -- but there is not -- based
on what I heard from Officer -- Proba -- Probation Officer

Bolden (sic) he did not say there's a violent history and he

also was very clear indicating that there's been no history

that he's aware of. He doesn't think Ricky's a -~ a risk to
the child.
Q That's what Dr. -- or that's what Officer Boden

indicated to you?

A Yes. 1It's in the report.

Q Now it's indicated in the report you were referred,
by Counsel, to a paragraph on page 30 about Ricky's so-called
connection with the Mexican Mafia. And unfortunately he
didn't read the next sentence. He indicated thar although the
PSI does not state that he was in the Mexican off (sic) he
would assume he was distributing guns and that there is a tie.
When asked if there is a tie between Marquez and his brother,
the probation officer reported the PST does not indicate any

type of connection. 1Is that a acecurate representation of your

conversation with Dr. -- or, I mean, with Officer Boden?
A That 1is accurate.
0 So there is no connection indicated?
A Well according -- he's saying he thinks there is.
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He's saving the PSI doesn't indicate that there is. He's
saying -- he's -- he's hypothesizing there is, because of some
of the dynamics, but he's very clearly indicating the PSI does
not indicate any type of connection.

Q And I believe, instead of saying that there is a
connection, maybe -- it may be more accurate to say that there
may have been a connection prior to the crimes, correct?
Because does he not further report to you that in his surprise
home visits that he's found absélutely no evidence of any kind
of a connection or any kind of communication between Ricky and

his brother that's in prison.

A That's post-prison.
Q Correct.
A However, Mr. Marquez noted, in my interview of him,

that it seemed like he was doing things for his brother.

Okay? I mean if I -~ if you don't mind, I could read it. I
can --

Q Sure.

A Okay. I have to find it first, though.

Q Okay.

A 50 just give me -- just be patient with me for a

second. Okay. This is on page 28, paragraph one, two, three
-- oh, it's actually one, two -- the third paragraph in

criminal history section. When asked what drug they allege he

D-10-424830-Z  ABID  12/09/2013 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7358

42

Abid, App
0587



10
11
12
13
14
15
16
17
18
19
20

brought in to the United States; reported ecstacy. He then
commented about how his brother wanted him to bring drugs from
Europe to Mexico, but not the United States, but that never
happened. Okay?

And then -- and then he, further down, I think we
were talking about then the guns. Okay? The machine qun. So
he -- he then was sent to Burope to negotiate and talk to
people. He stated his job was normally introduce people to
people, such as talk to Customs and introduce them to certain
people. You know, you can just hypothesize what that's about.
I mean -~ so he makes the connection for me, in terms of
saying this is what his brother want (sic). But he's vague on

it. So, you know, follow up questions didn't get me anywhere.

So that's -- that's -- that -- those -- that was in my notes.
Q But that would go back 10 years, 11 years?
A Correct.
Q Now Dr. (sic) Boden on page thir -- I mean, Officer

Boden, on page 30 also indicated what he currently felt based
on his observations of Ricky on the supervised probation. He
~-- did he report that the prison time has done him good? That
would be paragraph one, two, three, four, five, six?

A Yes, sir.

Q Also indicates there that he perceives that Mr.

Marquez wants to distance himself from his brother; is married
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and wants to move forward?

A That is correct, sir.

0] And then during surprise home visits there were
never any letters between Mr. Marquez and his brother?

A Correct.

o) And Officer Boden also indicated to you, with regard
to drug use, that although there may have been a history of
drug use, that predated his incarceration, he's always tested

negative for drugs --

A That is correct, too, sir.

Q ~-~ since he's been released, I'm sorry.

A Yes.

Q And that he's tested approximately two times a
month?

A Correct.

Q And you've also previously indicated that he doesn't

have any concerns relative to the Abid child?

A Yes.

Q And he also testified to you, or provided reporting
to you that the ten years have had a positive effect on him
and he appears to be doing well?

A Correct.

Q Currently that he has no contact with his brother

and he has complied with his federal probation?
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A That's all true.

0 Now you made a statement which was kind of alarming,
that you've -~ involved in cases where, you know, previous
convicted felons had raped or killed people after their
release. Do you think that that is an appropriate analogy to
make in this case, where Mr. Marquez doesn't have any kind of
history of instrumental violence?

A Well my analogy is simply this. Is that when you
get involved in a relationship, especially a relationship with
an ex-felon, all right, and especially something that is not,
you know, I'll use the word vetted, okay? You know, that's a
strong word, but the point is, is that -- and that time
sometimes does that. That there is risk factors attached to
this. And -- and if you look at the research, you know, it's
not this just that if like a person who commits a -~ a drug
offense is only going to commit a drug offense later on. Some
people who don't have history of violence may then engage in a
violent act and his risk factors are higher for re-offense.

And there are some -~ there are some records here,
in terms of I think -- that T had to look at, in terms of this
special report from Bureau of Justice Stats on violence. But
the point is, the risk factor is much more significant, and
that's what the courts have to recognize.

Yes, there is no history of violence. It could be
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that Mr., you know, Marquez, could go his whole life without
another violent -- without a violent act. You know, we just
know on paper there's no violence. &nd I'm not saying that
there is violence in his past, but being an ex-felon with
these dynamics, there is a history of re-offense rate that is
considerable that the courts need to recognize.

0 But the offense rate would it be lesser, I think you
indicated, based on his current age?

A His current age probably brings it down. If we're
looking at base rates, you know, the re-offense rate for three
years is 67.5 percent based on 292,000 people, prisoners
released into the community. Okay? However, think of his
life. What he did is he successfully completed probation for
three years. All right? So he got through that and then
re-offended several years after that.

So he has -- we know he has the ability to comply
with supervision. He's done it once before. But -- but the
re-offense rate, I mean what we're looking at, it could be
another -- it could be a -- some type of crime. Maybe the
child's exposed to éther people that the child shouldn't be
exposed to. And these are just the dynamics, the risk factor
I think the judge has to weigh.

And I'm not here to say that the guy is going to

re-offend, but I'm -- I'm here to say that these are the --

D-10-424830-Z ABID  12/09/2013 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356

46

Abid, App
0591



10
11
12
13
14
15
16
17

18

20
21
22

23

some of the base rates the courts need to consider.

Q 50 the Court just needs to take this into
consideration. WNow you had indicated that if there was a
violence risk assessment performed on Ricky and that
assessment -- how do they rate the potential? How does -—- I'm

sorry, how does that --

A Okay. Here's how I would do it.
Q ~-= if it's low -~
A And there's still -- Your Honor, it's really

important to understand there's still an element of subj --
clinical judgment in this. So if T use the —-- the HCR-20,
which is a risk assessment instrument, or VRAG, Violence Risk
Assessment Guide, I'm going to want to interview him, probably
do psych testing, probably do about, you know, five to ten
collaterals. I'm going to want to really look at his criminal
history.

And what the person should report is he already has
what we call negative static risk factors, which would be he
has two offenses on record. So he can't change that. Okay?
But can the person move forward from that point on? Yes. We
know what the risk of re-offense is. All right? You know, so
his chances of success are probably below -- below 30 percent.
All right? But it doesn't mean he can't do it.

But, you know, in -- in -- in time, though, even
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with all this knowledge, a judge is then going to have to make

a@ decision of which way they want to go on it.

Q S50 do you think a Violence Risk Assessment would be
helpful?

A Well I think it would help the courts make a better
decision and -- and that's why I kind of presented everything
the way I did, because, you know, I can't -- I can't say, with
-- with certainty. I'm just bringing up information for the

courts to consider.

Q Now you brought up some issues with regard to Lyuda.
You also made some specific positive findings with regard to
Lyuda. Let me find that page.

A Try 49, 50 maybe.

Q That would be page 50, correct, sir?

A Yes, sir.

Q You found that she has a stable work history?

A Correct.

Q No psychologi -- you performed psychological testing

on her, standard psychological testing?

A Yes.
0 And what were the results of those tests?
A She was for the most part open and honest and

everything was within normal limits. It doesn't mean, you

know, you may not have anger problems or something, but ves,
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for the most part, everything was stable. No psychosis, no

bi-polar disorder, nothing like that.

Q No substance abuse issues?

A Correct.

Q No criminal history?

A Correct.

Q A beautiful home?

A Yes.

Q You determined that she was bonded with her son?

A Right.

0 How did you make that determination?

A Through brief observation, but mostly collateral
interviews.

o) Okay. And the collaterals indicated to you, in

summary, what?

A That she's an involved mother, she's a good mother.
And that was also talking to her daughter, indicating that
they were close, even though they've had conflicts before.

Q You feel also -- you also made findings that she has

a good understanding of her son?

A Yes.
Q And you indicate that despite her occasional
negative comments, you indicate -- okay, let's talk about the

negative comments. Despite the occasional negative comments.
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Now with regard to the negative comments, do you find that
there's a systematic attempt on her part to disparage Sean or

to alienate Sean from Sasha? Is this a systematic plan on her

part?

A I don't know if it's a systematic plan, as -- as --
as opposed to being impulsive and not being mindful. I mean
look -- let's ~- let's look at it this way. I had a talk with

her in October about this. Right? So if this continues, all
right, and you've gone through all this mess, financially, the
courts, and you're continuing -- if you, hypothetically, if it
continues, then it's going to be a little deeper, as far as
I'm concerned, and she probably would need to be in therapy,
if it continues. If a person gets it, and can move forward,
that's another thing.

Because even if, hypothetically, he's doing some
wrong things, you're still in control of your behavior. And
it's not appropriate to say negative comments to your child.

There's no way you can slice the bread any differently. Okay?

You're -- you don't tell the child that their father's bad or
you don't say negative things on vour child -- the child in
front of the -- the other pa -- or, you know, other people.

Q Can you, based on your observations and what you

know now, do you think she gets it now?

A Well I thought she got it in October, okay, when I
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sat down with her. That's why I probably watered that down a
bit. So I'm hoping she got it. But the point is, is that if
you're having a child kind of starting to reject their father
in the spring of 2013, as some people were saying these things
are happening, and then some of the other things, then I have
some concerns. And so I've outlined my concerns for the
judge. And it -- you know, if -- I would expect perfect
behavior from this point on.

Q On both parties’' part?

A Well I would -- except there's no reason to speak
negatively to your child about the other parent. There's no
reason. Even though, if -- if -- if you want to speak
negatively about the other parent, make sure the child isn't
-~ not even a different room, just a different house, because
there's a history there, we don't want to put any undue stress
on the child.

Q I'm just -- I'm a little bit curious. It seems that
based on the review of your report, that most of the
reportings of negative comments you indicated in the report

were one or two years old.

A Well you know what, I was probably a little off on
that. The -- the -- September and October it was one year
old. You're right. But the child, being -- having some

difficulties in the spring of '13, I don't think I gave that
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too much weight, in terms of rejecting the father. And I'd
have to look at my notes to support that.

(COUNSEL AND CLIENT CONFER BRIEFLY)
BY MR. BALABON:

Q That's just -- regarding -- she wants me to ask a
question about the Super Bowl party. Are you familiar with an
issue with regard to the Super Bowl party, with what occurred?
Do you remember?

A You know, I remember we discussed it, I don't -- I
can't -~ I don't think it had hit my report.

{COUNSEL AND CLIENT CONFER BRIEFLY)
BY MR. BALABON:

Q Now with regard to the threat level, you're aware

that Sean has repeatedly, and continuously required police to

be present at exchanges.

A Yes.

Q Is that correct?

A Yes.

Q How -- what did you find, after your thorough

investigation, as to whether or not she represents an actual
threat to Sean or Angie or anybody involved in this
litigation?

A I can -- I can see why things developed, but I don't

think it's really healthy for the child right now, and that's
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maybe perhaps why the exchanges need toc be at school versus

anything else, to reduce this. Because the child shouldn't be

around these dynamics of police coming and then perhaps
internalizing who's a negative parent from these dynamics.
And so my conclusion was, is that, you know, I'm hoping that
she got it, that there's some negative comments that were
made, I have concerns about it. I don't see her as being an

active threat. T think -- I do think she gets emotional and

she needs to kind of think through things a bit. But I don't

see her as an actual threat.
Q So you don't agree with the continued police
presence at exchanges?
A I don't -- I don't think that's necessary. Okay?
0] And did you relay that to Sean, that you didn't

think that it was necessary?

A I think it was relayed through the report. I don't

think I did it in person.

Q Would you have concerns with the fact that Sean has

ignored those recommendations and has continued to insist of

—-— upon police present at -- presence at exchanges?
A It would -- it would depend on the context, but I --
initially I would have concerns and if -~ once again, Jjust

like we discussed earlier, you know, if Lyuda was doing

certain things, that's something for the judge to weilgh.
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Q And the concerns are relative to the impression that
it gives to the child that somehow if he -~ if Dad requires

police to be at exchanges, that Mom is a bad person? Is

that --

A Or -- or -~

0 -- the inference?

A -— vice versa. What's -- what's -- it could be both
ways. What's being sent -~ said to the child and what is the
child internalizing through these -- through this. 2nd that's

where I'm hoping the parental coordination will work, or some
type of intervention with a mental health professional that
can help both of these people resolve issues more
appropriately and move forward.

Qo Okay. So with regard to --

(COUNSEL AND CLIENT CONFER BRIEFLY)

BY MR. BALABON:

Q With regard to co-parenting, you had made -- you
draw -- you had made a conclusion in your report that Lyuda

appears to genuinely want to co-parent with Sean; is that

correct?
A That's what I said in my report, correct.
Q What is that based on?
A Well that would be based on my observations and

discussions with her where she's saying things like, look I
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want to talk teo her (sic), I did lose it at these earlier
phases, I want to be able to move forward, I want to be able
to be at the same activities. 2and people who are engaged in
parental alienation normally don't say those kind of things,
but it doesn’'t mean they don't struggle with issues.

Q Did Lyuda indicate to you problems with Sean, in

terms of trying to communicate with her son, call him, when

the son is -- when Sasha is with Dad?
A Yes.
0 And does she complain about that quite frequently or

was that a major issue for her?

A She -- it is a major issue for her.

0] Did you address Sean with that issue? Did you ask
him about it?

A I think I did, and I don't recall his response.

Q Okay. Now you had also indicated in the -- well you
didn't make the same finding with regard to Sean with regard
to his desire to continue -- or to co-parent. You didn't make
that same finding with regard to him. Do you feel that Sean
really wants to co-parent with Lyuda, or does he just want
total control?

F:8 I don't see Sean as wanting total control. I see --
I see Sean as being exhausted with the process and if negative

comments are being -- I mean, both of these people have hurt
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each other. All right? Both of these people said bad things
to each other. And I think Lyuda felt emotionally abandoned
when the marriage ended and, you know, she -- thank God, she
has an education and she's an intelligent woman, she was able
to move forward in life. And she wasn't as destabilized as
she could have, but she felt really abandoned by that, and I
think there is still some unresolved issues.

And then the game playing, I mean I think Sean
wanted to stay involved in her daughter's 1life, genuinely, and
be supportive. And eventually the -- the issues between the
parents became so hostile that he cut off contact with her.
He said, I'm not -- I'm not going to deal with this anymore,
because it's always turns negative. And I'm -- I'm —- T'm
going to deal with it in a different way.

And so -- and then finally we're here and then I'm
hoping that the PC -- and it may not work, but I'm hoping the
PC can help these litigants move forward.

Q So I've just -- before I just get you to summarize,
you indicated, on your last page of your report, on page 59;
if Mr. Abid does not co-parent adequately, the Court needs to
address this issue. I believe you also indicated as a
possible risk factor with Mr. Abid, issues of co-parenting.
What specific finding -- or what is the basis of that

recommendation that the courts need to address the issue of
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his failure to co-parent and possibly reduce his time?

A

That actually should be said for both parents, as I

-— as I look at that a little more now. But what I was

referring
went both

him. But

to is that I think there was negative comments that
ways and I -- I just had concern -- concerns about

I - 1 see him as ——- I mean I could kind of

understand the progression of his withdrawal to a certain

degree and -- and that's the part -- I mean, you know, if I'm

in a position like that and -- and the person is emotiocnally

reactive and saying these negative things, you're going to

withdraw.
you can.
Q
A

other, so

You're going to kind of restrict contact as much as

Well does that go both ways, Doctor?
It probably does. I think it builds up on each

that's where the co-parenting, I'm trying to give

some responsible -- responsibility to both parties. And -~

but she's

kind of like more observable, I mean in terms of

some of the things that she said. So if he's more subtle, I

mean that'’

$ quite possible. But the reality is, is I could

kind of understand the progression of the relationship. And

I'm hoping that if we get a PC in there, that perhaps the

couple could move forward and not put their child in these --

the situation.

Q

If you were made aware that Sean is sending text
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messages to Lyuda indicating that Ricky is scum of the earth,
pond scum, the lowest person on the planet, how could you
marry such a piece of garbage like him, is that conducive to
good co-parenting, or to facilitate co-parenting?

A If I'm not mistaken I think that was quitée some time

ago, but nevertheless, it's inappropriate. Okay. It's

inappropriate.
0 Actually --
A Even if it was ~- if -- I thought it was more like

at around maybe June time frame or July time frame, but
nevertheless, it's inappropriate.

Q So -~

A He could express his concerns in a healthy manner.

That just is going to further push her away.

Q So those comments were made in February, but if you
knew -- well, we have the exhibits.

A Yeah.

Q Based on -- this happened arocund Thanksgiving of

this year.
A Okay.
MS. ABID: Last week.
BY MR. BALABON:
0] Do you feel that that's going to help make their

relationship better and make them more effective co-parents?
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A Inappropriate.

Q If you -- do you feel that she may have been
justified in her reactions based on things that Sean has said
to her, regarding Ricky? That he's a piece of garbage, human
piece of garbage, et cetera, et cetera.

A Justified in what actions?

0 In terms of reacting to that. I mean if he's
baiting her, does he not bear some responsibility?

A Yes. I think that if you're inappropriate like
that, you're sharing the blame of poor co-parenting, and which
I'm emphasized in the report.

Q And just briefly, I just wanted vou to address the
issue of -- although I think -- with regard to Ricky and his
relationship with her daughter, Irina, you interviewed Irina.
What findings did you make based on that interview?

A I'd have to review her notes, but I think there were
no issues of concern. T thought she got along well with him.

Q Didn't she indicate a real positive relationship?
She smiled, she was happy, she indicated that -- well, let me
-- I apologize.

A Here. I think it starts on page 43, sir. He is
awesome. She smiled. He helps me and buys me clothes.
Described him as really nice. Treats her mother awesome,

there are no fights. Third paragraph at the top.
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Q I got it. If -~ that she also indicated that Ricky

and Sasha frequently play, she has no concerns, she denied
that there was any violence or neglect. She reported that
Sasha is well cared for by her mother as well as Ricky.

A Correct.

0 Okay. Now just in conclusion, absent the risk thing

with regard to Ricky, is it your recommendation that the

parties maintain joint legal and Jjoint physical custedy?

A I think that was my conclusions in my report. That
my big --

] Bo you feel that --

A -- issue was with Mr. Marguez in regards to his risk

factors. And then if, as I noted, maybe not as clear as it
should have been, that if the parties aren't able to
co-parent, that becomes an issue for the -- for the Jjudge

then, in regards to what's in the best interest of the child.

Q So we could ~-- you could deal with the co-parenting

issues, maintain joint legal, joint physical, appoint the

parenting coordinator, Family Wizard, et cetera, and see how

it goes?
A Yes.
Q And that would be in the best interest of the child;

in your opinion?

A That's based on the judge's assessment of the
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information I've given him and everything else he hears.
MR. BALABON: Okay. I pass, Your Honor.
REDIRECT EXAMINATION

BY MR. JONES

Q Irina's 13 years old, right?
A Yes.
Q So all of those statements that were attributed fro

her in your report are from a 13 year old, right?

A Yes.

Q He's not a risk, he's nice, that type of thing?
A Right.

0 Okay. ©Now as far as the connection between

Mr. Marquez and his brother, if in fact they were just on
vacation with his brother's daughter, would that be a concern
for you, that there is an ongoing connection?

MR. BALABON: Objection. It assumes facts in -- not
in evidence.

MR. JONES: 1It's a hypothetical.

MS. ABID: There is no daughter. She has —--

THE COURT: Overruled.

MR. BALABON: Don't talk.

THE COURT: Ms. Abid, you have a very capable
attorney and I can tell you your head shaking and all your

actions are only distracting to me. Okay?
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It's overruled. Go ahead, Mr. Jones.
BY MR. JONES:

Q Would that be something that would establish a
connection to you?

MR. BALABON: A vacation? Again, for clarification
with what brother? He has two brothers.

THE COURT: Is it not posed as a hypothetical?

MR. JONES: 1It's a hypothetical.

THE COURT: Overruled. 1It's a hypothetical.

THE WITNESS: T don't know if it'd be a concern to
me, because if -- I don't know how old the girl is and maybe
she's a wonderful person and -~ and they’ve had a good bond
and so I don't know if it's a risk or not.

BY MR. JONES:

Q Now turning to page 40 of your report, this is
reference to the collateral of Kathryn Marquez who I believe
is his brother's wife, his other brother's wife. Not the one
who is the mafia quy, but he's also in prison, or he's also
been convicted of crimes. Midway through page 40 you asked
the question, of Ms. Marquez, meaning Kathryn Marquez, about

the connection with the brother. Do you see that?

A Of the Mexican Mafia?
Q Yes.
A Yes.
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Q Her statement to you was that, I never saw it. The
brother was not around. If they had a connection I don't know
how it developed, I was never around the family. Do you see
that?

A Yes.

0] Did she ever come out to you and say that there was
no connection between Ricky Marquez and his brother?

A She just said she never saw it.

@] Now on the issue of recidivism and risk factors, if
his first conviction was for selling marijuana and several
years later his second conviction was for selling ecstacy and
guns, that would, in my opinion, and I want to ask you yours,
that would be an increase of the type of crime that he was
involved in, right?

A Yes.

Q So in addition to re-offending, he re-offended at a
higher level, right?

A Yes.

0 And that would factor into one of the things that
you're concerned about, as it pertains to the standard risk

factor percentages for re~offense?

A Right.
Q Now on the issue of this -- the alienating
behaviors, we'll call -- or negative comments, 1t's possible
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that Mom doesn't even know she's doing these things, right?

A It's possible that people may not have insight into
their behavior.

Q So she may think it's perfectly normal and has no
impact whatsoever on Sasha to, every Friday, when Sean drops
the child off at her preschool, f£o6r her to go there and change
his clothes in front of the other students, because she
believes Sean's clothes aren't adequate enough. She might not
even know that that's negative or a bad thing for Sasha,
right?

A T don't know why you would have to change their

clothes. 1Is something wrong with the clothes? I mean --

Q Okay.
A -- I mean it's -- why -- why would you have to
change & parent -- what -- what -- I don't know what message

would it send to the child if you're changing the child out of
Dad's clothes to Mom's clothes at school. What's —- what's
the purpose of that and what are you saying when you're doing
it?

Q And if you spoke to her in October about the
negative comments stopping, and say October 26th, you know,
the end of the month when Sean is calling to speak to Sasha,
she places Sean on speaker phone and engages in a verbal

attack, that would obviously be contrary to what you spoke to
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her about, right?

A i would think so, if that's true, yes.

Q And further to the issue of changing clothes on
Fridays at school, because of the time share as it sits,
Monday, Tuesday to Mom, Wednesday, Thursday to Dad, with the
exchanges taking place at school, there would be absolutely no
reason, other than, you know, if something was forgotten or an
emergency, for Mom to be present at the school on Friday
morning, right?

A It seems on the surface, yeah, that would be true.
Especially if she's working.

Q In your 59 pages I did not see, and maybe you can
point out, any collateral or any evidence that Sean has ever
said negative things to Sasha about his mother. Did T miss
something?

A I don't think you did.

0] And finally, on page 24, since we talked briefly
about that on your redirect, you discussed the MMPI testing of
Mom.

A Yes.

Q In the last paragraph, it says, the paranocia scale
exhibited significant elevation with a T score of 70, the
depression subscale had a moderate elevation with a T score of

66.
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A Yes.

Q What does that all mean?
A All right. Well the depression scale could be
situationally based. I didn't see her as a depressed person,

but it was elevated. And she did lose, I think, about 30
pounds during the -- the assessment process of -- through
distress, which is, you know, a lot of people are obviously
overwhelmed. The paranocia scale indicates a T score of 70,
that she is suspicious and the person she's suspicious of is
Sean. And what you have to balance here is, is one or two
things with that number.

One 1s is that when we have child custody litigants,
we get higher paranoid scales, because everybody is at odds.
S0 sometimes it's hard to tease out whether that 70 is a trait
or situational. Okay? And what I mean by that is, is that if
it's situational I would expect if I assess her maybe a year
from now, if things are going decent that -- that paranoia
scale should be 50 or 55, within normal limits. An average
scofe is 50.

And -~ but if it remains constantly high, you know,
that might be more of a trait. And at the moment I looked at
that as being situational.

Q And did Sean have any similar such elevations?

A Let me find out, page 13. Moderately elevated but
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within normal limits. ©No -- yeah.

o] He was within normal limits --

A Yes.

@] -— and she was not?

A She was -- yeah, she has a T score >f 70, two

standard deviations from the mean, 98th percentile.
MR. JONES: ©No further questions, Judge.
RECROSS EXAMINATION
BY MR. BALABON:

] Do the differentiation in the psychological testing
results affect your opinion as to whether or not the parties
should continue to enjoy joint lecal and joint physical
custody, assuming there's no Ricky issue?

A Psychological testing is one aspect of many. And,
you know, no, I wouldn't say it would interfere with her
ability to -- to maintain joint physical custody, if those

other things were addressed.

0 Now with regard to the clothes issue, and her
appearing at the school. Certainly you don't have a problem
with her appearing at the school after she -- after Sean's

custodial period, just to meet and greet him and say hello and
send him off to school? Is that a problem?
A If -~ if things are healthy, I have no problem at

all. You know, if a parent goes there in -~ in a healthy way,
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interacts with their child, that's fine. But hopefully
nothing is emerging, any conflict isn't emerging. You know,
so I mean that -- I think that's the part that the judge has
to probably consider. You know, is -- is this an aspect of a
meet and greet, hey, I love you, have a beautiful day, or is
something evolving that becomes problematic from it.

Q Okay. And just -- I mean if -- is it wrong for a
parent, if a parent sends a child to school and the shoes are
literally twice the size of the child's feet, in that
situation, would it be wrong for the other parent to change
his shoes? Literally, if they're twice the size of the

child's feet, would it be wrong, at that point? Is that --

A Twice the size?
Q Yes. Twice the size.
A Do you have a photo?

THE COURT: It’s a hypothetical, too --

THE WITNESS: Oh -~

THE COURT: -- correct?

THE WITNESS: -~ hypothetical. Okay. All right.

THE COURT: I'm guessing.

MR. BALABON: I do have a photo, Your Honor, of the
shoe, that -- which was based upon an email correspondence
where she showed -- she -- Lyuda took a photo of the shoe and

put the child's foot next to it and it's literally twice --
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almost -- well I'd say one-third greater than --
MR. JONES: Have I seen this photo?
MR. BALABON: -- the size -- no.
THE COURT: I don't know if you've seen it or not.
I ~- let's keep it as a hypothetical, if you haven't disclosed
it to him.
MR. BALABON: Okay. Okay.
BY MR. BALABON:

Q I mean literally, if it's his -- if his foot is this
big and the shoe’'s this big, would -- is it unreasonable for
Mom to change that shoe?

A I guess it wouldn't be unreascnable for Mom to
change the shoe.

MR. BALABON: All right. I have no more questions.
FURTHER REDIRECT EXAMINATION
BY MR. JONES:

o] And if the shoe was a normal size, would there be a
reason for Mom to change it?

A Probably not.

Q And if the shoe were even an abnormal size, would
there be a reason for Mom to change the shirt and the pants?

A Probably not.

MR. JONES: That's all I have, Judge.

THE COURT: I was waiting for if the shoe fits, you
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must acquit. But I --
MR. JONES: If it does not fit.
THE COURT: I have just a couple of questions.
THE WITNESS: Yes, sir.
VOIR DIRE EXAMINATION
BY THE COURT:

o) Obviously these people do not get along, in your
limited investigation in them, is there any way you could
generally apportion fault regarding their co-parenting, or do
you think it's equal?

A You know, I think on the surface it seems that, you
know, she's running a little hotter than he is. So to what
percentage, I don’'t know what to attribute that. But you
know, it doesn't seem like he's saying negative comments to
the child and she is. And that was in the past, whether
that's a year ago or if something is current, I don't know.
So I think they're both not without fault, but on the surface
I think that she -- she has to work on the co-parenting.

QO More -- a little more of the Defendant? Okay.
Given the facts of this particular case, similar to my prior
question, do you -- would you have a specific recommendation
for a parenting coordinator?

A I don't know If Dr. Lenkeit's still doing it. He's

really good. I would go with a PhD versus an MFT or MSW
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because -- and somebody with like ten years' skill versus
somebody with one years’ skill, which is I want somebody who
can work around the block on this.

¢} And since you've done those, you call them BRAG
(sic) assessments; is that correct?

A VRAG is one or the HCR-20. I would probably go -- I
haven't used the VRAG for a while. The HCR-20 is 20 clinical
judgment variables, but I would leave that up to the assessor,
because they should know what they're doing in regards to an
assessment. And if, hypothetically, if Dr. Bradley does it
and for some reason she doesn't know, I think whap she should
do is if -- I'm not saying what the Court should do, but a
suggestion would be that maybe she'd want to consult with me
and then just kind of get an idea of what I was looking at and
what she should be looking at.

o] Okay. And estimated time frame. How long do those
assessments take?

A It depends on her -- the -- when she can get the
information, because you see the -- the problem areas, Your
Honor, is, you know, we had that stack and then, vyou know, I
don't know if you're going to be able to get a presentence
investigation report nor the records of when he was at prison.
S50 assuming -- you know, here's what you have to look at.

Even if you have all that information, you're going to be
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agsessing this guy and giving a risk level and it's -- part of
it is, you know, he's been to prison ten years, So his
resiliency factors right now are he's -- he hasn't tested
positive on drugs and he has abided by the rules and
regulations on Department of Criminal Probation, or the
federal probation.

However, he did that before, then he re-offended.
Right? So there's -- there's a clinical judgment that's going
to come into your risk assessment. And if -- you know, you're
just going to get more information to make a healthier
decision. And that's where it comes down to of why you would
perhaps consider ordering a risk assessment.

But you're not going to get a definitive, like, you
know, like you're not going to get a number or something like
that. But I gave you base rates, in terms of what we have on,
you know, the Bureau of Justice Statistics to conceptualize
the case. And everyone's different, and 1'11 give you an
illustration. If I'm going too long, I apologize.

But if I'm doing a sex offender risk assessment, and
we used to have an instrument called the Static 99, which is
an actual instrument. The person scores low, they have a six
to nine percent chance of re-offending. So when I do a
hundred of those assessments and -- and I -- and I give a

erson the low rating, I'm going to be wrong six to nine
P g g g g
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percent of the time, even though I'm using my judgment in all
other areas if we're just basing it on that instrument. And
so the same thing goes with a violence risk assessment or a
risk assessment.

You know, we have a -- there could be & false
positive rate on this. Or, you know, we could be missing
something. We could think the guy's low and he's high. But
we're reducing our risk. You know, we're trying to have a
better judgment when we get there; that makes sense.

Q If I follow your recommendation that Mr. Marquesz
should not be left alone with the child for the next three
years, 1s there a chance there could be a risk assessment so
high on Mr. Marquez that he shouldn't be around the child at
alle

A You know, it's -- I mean from -- conversely -- this
is how I look at this case, conversely, right, if
hypothetically, and I wrote this in my report, if you pay your
debt to society, you know, and you -- he doesn't have, what --
that we know, child abuse cases, he doesn't have violence
towards a child, you know, those are all positive indicators
for him. And at what level does someone who has served his
prison time, you know, do you still get dinked? You know,
these are all dynamics that have to be weighed. And I try to

look at and I try to put in my report to help you with the
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decision making.

You know, because I don't think, you know, you're
going to get him where he should never have unsupervised
v;sits, because he's -- he's not a pedophile. We don't have
any information he's sexually abused a child. and sometimes
you even have people who sexually abuse children, after
they've paid their debt to society and have gone through
therapy and reunification, sometimes they can be reunified.
But it's not -- that's not what we're dealing with.

So if we conceptualize that issue, you know, like at
what point do you -- you take off, you know, the supervision?
That's something -- but we already know, and this makes your
case -= your -- your -- the situation more complicated for
you, we already know that he -- he completed probation before,

that he violated years later. So, you know, that's the part

that -- that I'm stuck with because, you know, there's a —--
he's -- he's already violated probation, and that's a risk
factor.

When -- when I'm looking at somebody, in terms of my

risk, the fact that he committed two offenses, okay, and then
he -- he violated, you know, I'm -- I'm sorry, he didn't
violate, he re-offended, that's a significant factor. So I'm
sorry if that’'s too much information Ffor -- okay.

THE COURT: Thank you for being here today.
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THE WITNESS: Thank you, Your Honor.

THE COURT: All right.

THE WITNESS: Thank you everyone.

MR. BALABON: Thank you.

MR. JONES: Good to see you.

THE WITNESS: Be well.

MR. JONES: Take care. Would the Court prefer to
break now before starting my client's testimony?

THE COURT: TIf you'd like. T mean, listen, in ~-- as

I do in many trials, sometimes T put my foot in my mouth,

sometimes I speak, sometimes it's held against me, some -- I
don't mean things. (Indiscernible) .
Let me be very candid. I mean I come -- when I come

to the bench I have to take my real life experiences with me.
And let me -- and I'll kind of give you an example regarding
guns. When -- and in practice I had a case where T was
actually in the gallery, it wasn't even my case, I had a case
where one of the unnamed judges made a decorative musket on
the wall be taken down whenever a child came over to the
house, that's how anti-gun that particular judge was.

I'm a gun guy. I don't -- I'm not concerned about
guns. As long as there's a safe in the house, I'm not

concerned about guns. That being said, I have eight years

with parole and probation. Just because scmeone's a criminal
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doesn't make me start shaking, I spent a lot of time with
them. So I'm being very candid in saying if you want to stay
these proceedings, do exactly as Dr. Paglini recommended, have
Shera Bradley do the criminal risk assessment, that might
weigh in this case. But if we're going to spend the next bit
of the time trying to make me scared of Mr. Marquez, I don't
know that that's going to make the day. I'll be very candid
with you.

MR. JONES: Well, Judge, I completely understand. I
mean the issues, in my opinion, are almost as much alienation
or alienating behaviors issue as well. But I guess my
guestion --

THE COURT: He absolutely said --

MR. JONES: -- to you --

THE COURT: ~-- there was no alienation in here.
That was right from Dr. Paglini's mouth.

MR. JONES: Well, there's alienating behaviors.
There's a difference.

THE COURT: I can go back in my notes where he said
this is not a parental alienation case. Absolutely need a
parenting coordinator. In fact, I'm shocked the last time we
were here I didn't go ahead and do that, and I can assure you
after at least this hearing I will and it'l1 probably be Dr.

Lenkeit, unless you've got another Ph.D.
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MR. JONES: I would probably suggest someone other
than him --

THE COURT: Okay.

MR. JONES: ~-- just given my past issues as far as
him being a parenting coordinator and not being able to get
actual written decisions so that people could either challenge
them or not challenge them before Your Honor.

THE COURT: I can let you know I'm taking Ms.
Bradley out of the equation, because whether your client wants
to do it now, and I can turn to this way, I'm going to also
likely keep it as is, where it's supervised for three years.
And if in fact she wants that lifted in three years, she will
be paying for that risk assessment, the criminal risk
assessment with Dr. Bradley, so.

MR. JONES: Well, and I guess my question, so I can
discuss with my client, Judge, 1is, is it likely that no matter
what we go on, as far as the rest of the proceedings that you
might -- you may order that anyway? Meaning I believe that —-

THE COURT: Absolutely.

MR. JONES: -~ I believe that there are a lot of
reasons why you would be incline& to change custody, that have
nothing to do with Dr. Paglini's efforts. Okay? But, by the
same token, if you're going to do that anyway, particularly

prior to, you know, maybe making a determination on the change

D-10-424830-Z  ABID  12/09/2013 TRANSCRIPT
VERBATIM REPORTING & TRANSCRIPTION, LLC (520) 303-7356

77

Abid, App
0622



10
1]

12
13
14
15
16
17
18
19
20

21

23
24

MR. JONES: I would probably suggest someone other
than him --

THE COURT: Okay.

MR. JONES: -- just given my past issues as far as
him being a parenting coordinator and not being able to get
actual written decisions so that people could either challenge
them or not challenge them before Your Honor.

THE COURT: I can let you know I'm taking Ms.
Bradley out of the equation, because whether your client wants
to do it now, and I can turn to this way, I'm going to also
likely keep it as is, where it's supervised for three years.
And if in fact she wants that lifted in three years, she will
be paying for that risk assessment, the criminal risk
assessment with Dr. Bradley, so.

MR. JONES: Well, and I guess my gquestion, so I can
discuss with my client, Judge, is, is it likely that no matter
what we go on, as far as the rest of the proceedings that you
might -- you may order that anyway? Meaning I believe that --—

THE COURT: Absolutely.

MR. JONES: =-- I believe that there are a lot of
reasons why you would be inclined to change custody, that have
nothing to do with Dr. Paglini's efforts. Okay? But, by the
same token, if you're going to do that anyway, particularly

prior to, you know, maybe making a determination on the change
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in custody, it might make more sense for you to order it and
then we, you know, start up once that's done.

Because the issues are not going to change. The
things that Mom has done, in our opinion, isn't going to
change. She's not going to get a blank slate on a going
forward basis. So if you were going to do that anyway, it
might make more sense to do it, because then if it comes back
that he's a tremendous risk, and -~

THE COURT: Absolutely.

MR. JONES: -- if this -- it certainly makes your
job easiler going forward if that's an inclination. I mean
I'11 certainly discuss it with my client, and see if that's
what he would prefer to do is to --

THE COURT: I just -- I don't want to spend the rest
of the day -- I realize he has two felonies --

MR. JONES: It's --

THE COURT: -~ I realize it's concerning. You can
allege Mexican Mafia till you're blue in the face. At the end
of the day, again, until I have a professional likely in this
case recommending that he is a risk to this child, I don't
know that you're going to break that with me. I'11l be candid
with you.

MR. JONES: Well, and I understand that, Judge. And

I think it might make more sense, and I'll certainly discuss
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it with my client, to have you have everything all at once,
rather than put on the rest of the case, do that and then come
back.

THE COURT: Let's digress a little. I mean, you
pose a hypothetical and if you have any evidence whatsoever
that she did allow him access, between the last time we were
here and now, I'll put it in my minutes, I'11 change custody
like that, because I can. But if you don't have it --

MR. JONES: I --

THE COURT: -~ if it was only a hypothetical --

MR. JONES: No, no, I don't ask a hypothetical of an
expert, Judge, unless I actually have the testimony to -~

THE COURT: Can you --

MR, JONES: =-- prove that it occurred.
THE COURT: -- I don't even know why we have to put
on a trial. T can modify custody. I was so concerned --

that's an existing order of this Court that he not be left
alone with that child, and if you can prove to me, to my
satisfaction, that the child was, let's not waste -- let's
just modify it now. That was my order.

You understand that? That will be my order for the
next three years. Absoclutely.

MR. BALABON: Pending the result of the risk

assessment?
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THE COURT: Unless the risk assessment supersedes —-
listen, everybody has a different role in this case.

Dr. Paglini made the recommendation it should be for three
years. The -- I doubt Dr. Bradley would supersede that
recommendation, maybe, possibly, I don't know. I would doubt
it. But it's up to you.

MR. BALABON: So you're advocating maintaining the
current custodial designation, with supervised restrictions
for Ricky for three years?

THE COURT: That -- is that not exactly what's in
his report?

MR. JONES: Yes.

MR. BALABON: Well, no.

THE COURT: Right.

MR. BALABON: Well what's in his report is if you're
going to require ~- if you're going to find him to be a risk
then Mom gets alternating weekends.

THE COURT: I'm concern —-- he's --

MR. JONES: Actually, it's three weekends a month.

THE COURT: -- his testimony enough leaves a
concern. The issue to me is whether Mr. Marquez is such a
concern he shouldn't be around the child, period. 2and that's

going to be for the Plaintiff to have that assessment done and

convince the Court with that.
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Dr. Paglini did not change his testimony that -- I
didn't hear anything from his mouth today that said he would
back off that three year recommendation. That's his
recommendation.

MR. JONES: Well let me talk to him at the break.

THE COURT: That's fine. Let's go ahead and we'll
break for lunch. Back at 1:15? All right. And the marshal
will be able to give you the rules about what you can leave,
what you can't leave. And you guys can leave stuff in the
ancillary room, but he does lock the courtroom, so don't leave
anything in the courtroom that you don't want to have access
to.

{(COURT RECESSED AT 11:51:12 P.M. TO 15:24:33 P.M.)

THE CLERK: On the record.

The court: All right. Back on the record in Case
D-424830, the Abid case.

After quite a lengthy break I guess there's some
indication we reached an agreement; is that correct?

MR. JONES: Yes, Your Honor. The parties, like all
smart people, preferred to try to work things out regarding
their own child, rather than a virtual stranger in a black
robe do it for them, so --

THE COURT: That's probably a good thing.

MR. JONES: I'm going to go in no particular order
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can confirm or instruct me as to what I've left out, or what I
got wrong.

The time share, for the most part, is going to
remain a Monday, Tuesday to Mom, Wednesday, Thursday; Dad,
alternating weekend time share. Save and except for the
change will now be that Dad will be able to pick up Sasha
after school on the Monday, Tuesday and every other Friday and
have him until 5:30 those days, when Mom is able to get off
work.

As far as who will do the transporting for the 5:30
exchange on those days, the parties are going to work with
each other about which is more convenient. Either my client
will drop off at her house, or she'll pick up after work, but
they're actually going to communicate in a manner that is more
positive and reasonable on a going forward basis.

The parties are going to egually share the cost of
Sasha's school, it'll currently be the school that Dad had
selected, T believe it's called American Heritage School. And
he will begin going only to one school, on a going forward
basis. 1In the future, Sasha will go to school in Sean's zone,
when they decide to put him in public schocl, which will
likely be --

MR. ABID: Next year.
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MR. JONES: ~-- next year. The -- Mom is going to
reimburse Dad one-half of the cost of the Paglini evaluation
and testimony time, which I think we've estimated to be in the
neighborhood of 12 to $14,000.

The -- there will be general language that the
parties will be reasonable and flexible regarding exchange
times, with an example I'm actually going to put right into
the order. Like, you know, if Mom has a flight and the only
flight she can get is 7:00 a.m., when it would be Dad's
custodial time the night before, she'll either pick up the
night before or at 5:00 a.m. or something -- even if the
exchange time was some time later. That type of example for
reasonableness and flexible, because I like to at least give
some inkling as to where we're going at.

I know it would never stand muster on an order to
show cause or a contempt issue --

THE COURT: Right.

MR. JONES: -- but it at least puts the parties
intent down on paper for the parties to live by.

On holidays, there will be a default time -- the
holidays that are already defined in the parties' order will
remain the same, but the default return time will be 8:00 a.m.
the next day. So the holiday starts after school on such and

such a day, and the return time, assuming it's the other
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party's custodial time, will be 8:00 a.m. Now the parties are
free to, once again, be reasonable and flexible to adjust that
time share or the exchange time, but that will be the default
if an agreement will not -- cannot be reached.

In the summer, the time share is going to change
such that Pad, in 2000 --

MR, ABID: Fourteen.

MR. JONES: -~ what -- '14 will have six out of the
ten weeks in the summer and Mom will have four out of the ten
weeks in the summer. And in odd years, 2015 and odd years
thereafter, Mom will have the six weeks and Dad will have the
four weeks.

We are going to identify a parenting coordinator
that the parties can choose to use, if there is any difficulty
in the future.

THE COURT: 1 can tell you I already pre-selected
that.

MR. JONES: You did?

THE COURT: 1 did.

MR. JONES: I'm not sure --

THE COURT: Unless you guys have --

MR. JONES: -- we're going to agree with you.

THE COURT: -~- agreed to -- well, given what

Dr. Paglini's recommendation was that it be of a doctorate
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level, let me suggest -- if they -- let's put it this way. If
they come back or file any motions for modification on having
any issues in the next 12 months, I could assure you this
Court will be assigning whatever {(indiscernible).

MR. JONES: Well what -- I think what we've agreed
to do is say, this person is going to be the PC and that if
there is any problem either party can make demand‘that the
process begin.

Now here's my issue. I know Dr. Paglini talked
about a PhD and I'm not going to accuse him of only
recommending PhDs when really lawyers are more effective
parenting coordinators. But the PhDs that you would consider
recommending are Dr. Holland and Dr. Lenkeit. I know you
likely would not recommend Dr. Holland --

THE COURT: I do not use Dr. Holland.

MR. JONES: -- from past experience.

THE COURT: I probably --

MR, JONES: And I will -- cannot and will not --

THE COURT: Would not --

MR. JONES: ~- use Dr. Lenkeit.

THE COURT: Well it wouldn't be Dr. Holland. Again,
if you guys can agree, then --

MR. JONES: I suggested, and that's the one thing I

didn't actually get Michael's confirmation. The reason T
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almost always go Margaret Pickard across the board is she's
the only person who I consistently see, when there's a dispute
that she needs to make the call on, writing up a decision and
submitting it to the Court so it triggers the ten-day
opportunity to seek judicial review. If you don't have any
bad experiences with her --

MR. BALABON: No.

MR. JONES: ~-- I was --
THE COURT: I have no -- that's fine.
MR. JONES: -- I would like to include her name as

the one that they will use which hopefully they will never
need to invoke that provision of the order.

THE COURT: I have no problem with that.

MR. JONES: Okay. And I know —-

THE COURT: If for some reason Ms. Pickard believes
-- and actually the only one even on the list who are
qualified under Dr. Paglini's parameters would be Michelle
Gravley, who's a Psy.D like Dr. Paglini.

MR. JONES: I have zero experience with her.

THE COURT: I have zero as well.

MR. JONES: So --

THE COURT: But that's actually the only one.

MR. JONES: -- I'd rather stick to a known --

THE COURT: That's fine.
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MR. JONES: -~ commodity and hopefully they will
never need to invoke the parenting coordinator provision, but
it will be there if there is one.

THE COURT: Let me clarify, though. Either party,
if they're having problems, either party, ex parte, whether
they're represented by you, anybody simply needs to contact my
chambers, I will issue my PC order --

MR. JONES: Your standard PC orders.

THE COURT: -- and I will put Ms. Pickard's name in
there. But I'm not going to -- until we need it --

MR. JONES: And that's fine.

THE COURT: -- I won't do it.

MR. JONES: And I'll even include that language in
the order saying that that would be the method for actually
getting the referral order, rather than while the parties are
getting along and trying to work together, if we name a PC and
they're actually there and ready to go, it might make it more
inclined to use a PC when they should be -- at least somewhat
inconvenienced by doing so, by —-

THE COURT: Right.

MR. JONES: -- contacting the Court.

THE COURT: Okay.

MR. JONES: All other provisions of the prior order

will remain in effect that are not modified by this agreement.
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And Mr. Balabon is required to wash my car four times a year.

THE COURT: Wow. You driving that Nova?

(COUNSEL AND CLIENT CONFER BRIEFLY)

MR. BALABON: Three times more than it gets washed
now.,

MR. JONES: That's right. Did I miss anything?

MR. BALABON: She just wants to clarify —--

MS. ABID: Ricky?

MR. BALABON: -~ there's no restrictions --

MR. JONES: There is no restriction -- well, I mean
I said the prior crder, so you're right. I could have been
referring to the more -- most recent order,

It's the prior order regarding custody and support
is going to be modified by this. The temporary order
requiring a lack -- you know, requiring supervision for
Mr. Marquez is going to be lifted.

THE COURT: Okay. Fair enough.

MR. JONES: And everybody's going to play nice and
get along and never have to pay a lawyer ever again.

THE COURT: I hope so, or Ms. Pickard will give me
some recommendations. So is that a correct statement as set
forth? Clarifications? Anything incqrrect?

MR. BALABON: Are you good with that? Did you hear

everything?
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MS. ABID: I just want to have it --

MR. BALABON: Oh, no police involved in custody

exchanges.
MR. JONES: Oh, yeah. There's --
MS. ABID: Yeah, mostly for police never involved.
MR. JONES: Well I mean here's the thing. If one
party --

THE COURT: I can't say never, but --
MR. JONES: =-- violates the order.
MS. ABID: Well unless there is -~
MR. JONES: Right.

THE COURT: -- as a regular --

MS. ABID: -- some {indiscernible).

MR. JONES: There will not be police involvement for

a standard exchange, there will be police involvement only if
somebody's in violation of the order.

THE COURT: Okay.

MR. JONES: The clear, unambiguous language of the
order.

THE COURT: Like I tell all my pro se litigants,
practice if you need to, every cell phone nowadays has video
capability, two clicks you can get video running if there's
any incident that does break out. But I also don't want the

holding it in your face while things are going on to cause
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problems.

Any other -- anything from vyour side or --

MR. BALABON: I have nothing else.

THE COURT: -~ or 1is that a correct statement then?

MR. BALABON: Can I canvas my client?

THE COURT: Listen -- you can, sure.

MR. JONES: I was going to canvas her as well.

THE COURT: That's fine.

MR. JONES: I was going to canvas mine, if he was ~-
I -- my only concern is -- Sean, do you believe -- or did you
-- did we swear everybody originally? Yes? No.

THE COURT: No. We didn't. Aand I have --

MR. JONES: Do you need them sworn? You don't need
them sworn, do you?

THE COURT: When people are in open court on the
record making statements, sometimes T don't think it's
necessary to actually swear them in, but that's just me.

MR. JONES: Do you believe the terms and provisions
of the settlement that we've just placed on the record are in
the best interest of your son?

MR. ABID: I do.

MR. JONES: And it's your desire to work in a more
positive manner with Mom on a going forward basis?

MR. ABID: Yes.
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MR. JONES: Mom, you believe that the terms and
provisions that we placed on the record are in the best
interest of Sasha?

M5. ABID: I do.

MR. JONES: And we're all going to get along nice
from now on?

MS. ABID: Yes.

MR. JONES: And you'll control that nasty temper of

yours?

THE COURT: Hey, now, now, nNOwW, nNOW.

MR. BALABON: Objection.

MS. ABID: Objection.

MR. JONES: I had to make one --

MR, BALABON: Objection.

MR. JONES: ~-- at least one nasty =-- no, that
actually -- you know, my joking in such a serious forum is

more to alleviate the stress of what's gone on today, as
anything else. But we -- I think the parties have made some
real progress here today, and hopefully they will never see
your smiling face again.

THE COURT: Mr. Balabon, do you have any questions
of either of the parties?

MR. BALABON: No more guestions at this time.

THE COURT: All right. Are you going to give me a
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final order then?

MR. JONES: Yeah, I will prepare an order. We're
going to say it's enforceable under 7.50 effective today. And
it'1ll be a final order that will close these proceedings, at
least -- hopefully forever.

THE COURT: Okay. All right. Congratulations on
working it out. Best of luck to both of you.

MR. ABID: Thank you.

MR. BALABON: Thank you.

MS. ABID: Thank you.

THE COURT: All right. Have a good day.

(PROCEEDINGS CONCLUDED AT 15:35:28)
* * % k ¥ %
ATTEST: I do hereby certify that I have truly and
correctly transcribe the digital proceedings in the above-

entitled case to the best of my ability.

/s/ Susan E. LaPooh
Susan E. LaPooh
Transcriptionist
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LAS VEGAS, NEVADA WEDNESDAY, MAY 18, 2015

PROCEEDTINGS

(PROCEEDINGS BEGAN AT 10:53:50)

THE MARSHAL: On record in the matter of Abid.

THE COURT: Good morning, good morning.

MR. BALABON: Good morning.

THE COURT: This is the matter of Sean Abid vs.
Lydumyla (sic) Abid -- and I apologize, I mispronounced that
-— D-10-424830-2. Counsel, please correct me.

MR. BALABON: Lyudmyla.

THE COURT: Say it again.

MR. BALABON: Lyudnmyla.

THE COURT: ©Oh, my goodness. Beautiful, and I
apologize. Counsel, your appearances for the record.

MR. JONES: John Jones, bar number 6699, appearing
on behalf of the Plaintiff, who's also present.

MR. BALABON: Michael Balabon appearing -- 4436 --
appearing on behalf of the Defendant, who is‘present.

THE COURT: Good morning, counsel.

MR. BALABON: Good morning.

THE COURT: Good morning. I read all of your
pleadings, submissions of authorities, declarations. So,

counsel, it's your motion, go ahead.
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JJ. Transcript of 09-09-15 Hearing

kk. Transcript of 11-17-15 Hearing

[I. Transcript of 11-18-15 Hearing

mm. Transcript of 11-19-15 Hearing

nn. Transcript of 01-11-16 Hearing

00. Transcript of 01-25-16 Hearing, vol |
pp. Transcript of 01-25-16 Hearing, vol 1l

qg. Minutes from Hearings

01-04-16

01-05-16

03-01-16
12-09-13
03-18-15
06-25-15
07-16-15
08-10-15
09-09-15
11-17-15
11-18-15
11-19-15
01-11-16
01-25-16
01-25-16
07-03-13
10-08-13
12-09-13
03-18-15
03-24-15
06-25-15

07-16-15
08-10-15

0543-0545

1528-1538

1539-1548

0546-0637

1507-1580

1581-1616

0638-0696

1617-1645

1646-1660

0697-0835

0836-0932

0933-1018

1019-1220

1221-1323

1324-1506
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Electronically Filed

12/29/2015 11:35:46 AM

MOT % 8 z%m
RADFORD J. SMITH, ESQ.

Nevada Bar No. 002791 CLERK OF THE COURT
GARIMA VARSHNEY, ESQ.

Nevada Bar NO. 011878

2470 St. Rose Parkway, Suite 206

Henderson, Nevada 89074

Telephone (702) 990-6448

Facsimile (702) 990-6456

rsmith@radfordsmith.com

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
SEAN R. ABID, CASENO.: D-10-424830-7
DEPTNO.: B
Plamatt, FAMILY DIVISION

V.

LYUDMYLA A. ABID,

Detfendant.

NOTICE: PURSUANT TO EDCR 5.25(b) YOU ARE REQUIRED TO FILE A WRITTEN RESPONSE TO THIS
MOTION WITH THE CLERK OF THE COURT AND TO PROVIDE THE UNDERSIGNED WITH A COPY OF
YOUR RESPONSE WITHIN TEN (10) DAYS OF YOUR RECEIPT OF THIS MOTION. FAILURE TO FILE A
WRITTEN RESPONSE WITH THE CLERK OF THE COURT WITHIN TEN (10) DAYS OF YOUR RECEIPT OF
THIS MOTION MAY RESULT IN THE REQUESTED RELIEF BEING GRANTED BY THE COURT WITHOUT
HEARING PRIOR TO THE SCHEDULED HEARING DATE.

MOTION IN LIMINE TO EXCLUDE RECORDING PLAINTIFF SURREPTIOUSLY
OBTAINED OUTSIDE COURTROOM ON NOVEMBER 18, 2015, SANCTIONS AND
ATTORNEY’S FEES

DATE OF HEARING: February 10, 2016
TIME OF HEARING: 9: 30 AM

COMES NOW, Defendant, LYUDMYLA A. ABID (“Lyuda”), by and through her attorneys of
record, Radford J. Smith, Esq. and Garima Varshney, Esq., of the Radford J. Smith, Chartered, and hereby
files her Motion, and requests that the court find and order as follows:

1. Excluding the recording of court hallway conversation on November 18, 2015 between Lyuda

and her husband, RICKY MARQUEZ (“Ricky”) that Plaintiff, SEAN R. ABID (“Sean”) surreptitiously
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obtained without Lyuda or Ricky’s knowledge or consent;

2. Sanctions against Sean and for an award of attorney’s fees and costs for having to bring
this Motion pursuant to EDCR 7.60; and

3. For such other and further relief as to the Court may seem proper.

These motions are made and based upon the points and authorities attached hereto, all pleadings
and papers on file in this action, and any oral argument or evidence adduced at the time of the hearing of

this matter.
DATED this2\ day of December, 2015.

RADFORD J. SMITH, CHARTERED

C; c?i/\,{:wv% [A\/ (A njéﬁf\;%/»

WFORD J. SMITH, ESQ
ada Bar No. 002791

GARIMA VARSHNEY, ESQ.
Nevada Bar No. 011878

2470 St. Rose Parkway, Suite 206
Henderson, Nevada 89074

(702) 990-6448

Attorneys for Defendant
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NOTICE OF MOTION

TO: SEAN R. ABID, Plaintiff, and
TO: JOHN ABID, ESQ., his attorney:
PLEASE TAKE NOTICE that the undersigned will bring the foregoing Motions on for hearing
10t} February 2016 9:30 AM
before the above-entitled Court onthe” =~ day of , 20135 at the hour of Or as soon
thereafter as counsel may be heard.

bﬁ'
DATED this 2-%} day of December, 2015.

RADFORD J. SMITH, CHARTERED

\ . ; /]
Q- ANAAAL (\/;‘:wvgvg\/wunj
%DFORD J. SMITH, ESQ..’(@”
G

[evada Bar No. 002791
RIMA VARSHNEY, ESQ.
Nevada State Bar No. 011878
2470 St. Rose Parkway, Suite 206
Henderson, NV 89074

L.

SEAN SHOULD BE PRECLUDED FROM INTRODUCING ANY RECORDING THAT HE
OBTAINED WITHOUT LYUDA AND RICKY’S KNOWLEDGE OR CONSENT

On December 21, 2015 Sean’s counsel, Mr. Jones sent Lyuda’s counsel, Mr. Smith an email in
the above referenced matter that reads:

It turns out, the hallway conversation in which your client was being instructed by her
husband to perjure herself was actually captured on an Iphone voice memo. Initially my
client did not think the conversation was audible, but at a high enough volume on quality
audio equipment it can be heard. I will be producing the audio recording, and a more
accurate transcript than the recorded recollection previously provided, today.

See Email from Mr. Jones to Mr. Smith attached hereto as Exhibit “A.”

The “hallway conversation” Mr. Jones refer to has been identified by him as a conversation
between Lyuda and her husband, Ricky Marquez while they were seated in the Courthouse waiting for

the hearing in the above-entitled case on November 18, 2015. At that hearing, Mr. Jones represented to
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the Court and Mr. Smith that Mr. Abid and his wife were not visible to Lyuda and her husband, but
instead were seated nearby behind one of the barrier walls in the courthouse separating the seating. Mr.
Abid and his wile listened in on the conversation between Lyudmyla and Mr. Marquez without
Lyudmyla or Mr. Marquez’s knowledge or consent.
Mr. Jones’ is troubling in a number of ways. First, the communications between husband and|
wile are privileged under NRS 49.295(1)(b). Second, and most important, the primary issue in this case
has been Sean’s surreptitiously placing a recording device in Lyuda’s home without her knowledge or
consent, or the knowledge or consent of any individuals that reside in the home. Sean has defended his
surreptitious recording by asserting a defense under the doctrine of “implied consent” based upon
decisions from other jurisdictions. That doctrine has not been adopted by the Nevada Supreme Court or
the Nevada legislature, and Sean’s attempt to admit an altered copy of the illegally retained recording is
currently being reviewed and adjudicated by the Court. In other words, Sean’s actions have not been
found by the Court to be justified by the defense he has raised.
It bears repeating (this was fully briefed to the Court on numerous instances in this case) that it is
illegal in the State of Nevada to surreptitiously record any private conversation without the consent of
one of the parties to the conversation. NRS 200.650 reads:
Except as otherwise provided in NRS 179.410 to 179.515, inclusive, and 704.195, a
person shall not intrude upon the privacy of other persons by surreptitiously listening to,
monitoring or recording, or attempting to listen to, monitor or record, by means of any
mechanical, electronic or other listening device, any private conversation engaged in by
the other persons, or disclose the existence, content, substance, purport, effect or

meaning of any conversation so listened to, monitored or recorded, unless authorized to
do so by one of the persons engaging in the conversation.

Scan and his wife have admitted that they have surreptitiously recorded a conversation between
Lyuda and her husband. The plain definition of a private conversation is one that the parties intend not

to be heard by another other than the parties to the conversation. Notably many lawyers and clients
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privately discuss matters in the same hallway in which Sean listened in on and recorded the conversation
between Lyuda and her husband. Just as one cannot attempt to record the private conversations between
counsel and their clients in that hallway, Sean and his wife violated NRS 200.650 when they
surreptitiously recorded the conversation between Lyuda and her husband.
Sean cannot justify his behavior in any way. There is no “implied consent” outside of the context
of conversations with small children. Moreover, Mr. Jones’ act of “enhancing” and now producing the
recording is also, in my view, a violation of NRS 200.650 by Mr. Jones. Lyuda’s counsel have not and
will not be listening to the illegal recording. Even the attempt to listen, record or monitor a private
conversation is a violation of law.
For the reasons set forth herein, Lyuda seeks to exclude the recording from the hearing, and
requests the Court for a declaration that the exclusion is based upon Sean’s blatant violation of NRS
200.650. Lyuda further seeks sanctions against Sean for his blatant submission of illegally obtained
evidence to the Court,
IL.

TIMELINESS OF MOTION IN LIMINE

EDCR 2.47, applicable to family division matters through EDCR 5.40 reads:

Unless otherwise provided for in an order of the court, all motions in limine to exclude or
admit evidence must be in writing and filed not less than 45 days prior to the date set for
trial and must be heard not less than 14 days prior to trial.

(a) The court may refuse to sign orders shortening time and to consider any oral
motion in limine and any motion in limine which is not timely filed or noticed.

(b) Motions in limine may not be filed unless an unsworn declaration under penalty
of perjury or affidavit of moving counsel is attached to the motion setting forth that after
a conference or a good-faith effort to confer, counsel have been unable to resolve the
matter satisfactorily. A “conference” requires a personal or telephone conference between
or among counsel. Moving counsel must set forth in the declaration/affidavit what
attempts to resolve the matter were made, what was resolved, what was not resolved and
the reasons therefore. If a personal or telephone conference was not possible, the
declaration/affidavit shall set forth the reasons.

Abid, App
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The trial in this case has already begun. The Court asked the parties to provide Briefs in this
case and continued the Trial to January 11. During that interim period, Mr. Jones produced a recording
that clearly illegally obtained in violation of NRS 200.650. Pursuant to EDCR 2.47, Mr. Smith sent g
letter to Mr. Jones objecting to the recording but Mr. Jones has not responded. See Letter from Mr.
Smith to Mr Jones attached hereto as Exhibit “B.”

I1IL.

LYUDA’S REQUEST FOR SANCTIONS AND FEES

Under EDCR 7.60, district court may award attorney’s fees and sanctions against a party that
“unnecessarily multiplies” the proceedings in a case. Sean’s attempts to admit an illegal recording has
caused Lyuda to incur unnecessary fees and costs. Lyuda secks an order entering a judgment against
Scan and in favor of Lyuda, 10 a sum equal to all attorney’s fees and costs incurred in the prosecution of
this motion. If the court 1s inclined to grant Lyuda’s request, she will submit a Memorandum of fees and|
costs detailing the same.

Iv.

CONCLUSION

Based upon the foregoing the court should enter its order as follows:
1. Excluding the recording of court hallway conversation on November 18, 2015 between Lyuda
and her husband, RICKY MARQUEZ (“Ricky”) that Plaintiff, SEAN R. ABID (“Sean”) surreptitiously,
obtained without Lyuda or Ricky’s knowledge or consent;
2. Sanctions against Sean and for an award of attorney’s fees and costs for having to bring

this Motion pursuant to EDCR 7.60; and
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3. For such other and further relief as to the Court may seem proper.
7Y
DATED thisZ @4 day of December, 2015.

RADFORD J. SMITH, CHARTERED

FORD J. SMITH, ESQ—"_
ijada Bar No. 002791
YARIMA VARSHNEY, ESQ.
Nevada State Bar No. 011878
2470 St. Rose Parkway, Suite 206
Henderson, NV 89074
Attorneys for Defendant
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AFFIDAVIT OF GARIMA VARSHNEY, ESQ.

COUNTY OF CLARK )
) ss:
STATE OF NEVADA )
Garima Varshney, Esq., having been duly sworn, deposes and says:
1. I am an attorney for the Defendant, LYUDMYLA ABID, in the above-entitled matter.
2. I make this Affidavit based upon facts within my own knowledge, save and except as to
matters alleged upon information and belief and, as to those matters, I believe them to be true.
3. I have reviewed the foregoing Motion and can testify that the facts contained therein are
true and correct and to the best of my knowledge. I hereby affirm and restate them as if set forth fully

herein.

FURTHER AFFIANT SAYETH NAUGHT.

fmm%m _

GARIMA VARSHNEY, ESQ.

Subscribed and sworn before me
thi%%_ day of December, 2015.

N(ﬁARYUBLIC in and for \3
said County and State

Abid, App
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I hereby certify that I am an employee of Radford J. Smith, Chartered (“the Firm™). I am over
the age of 18 and not a party to the within action. I am “readily familiar” with firm’s practice of
collection and processing correspondence for mailing. Under the Firm’s practice, mail is to be deposited

with the U.S. Postal Service on the same day as stated below, with postage thereon fully prepaid.

CERTIFICATE OF SERVICE

I served the foregoing document described as

MOTION IN LIMINE TO EXCLUDE RECORDING PLAINTIFF SURREPTIOUSLY OBTAINED
OUTSIDE COURTROOM ON NOVEMBER 18,2015, SANCTIONS AND ATTORNEY’S FEES

addressed as follows;

[ ] BY FACSIMILE: Pursuant to EDCR 7.26, I transmitted a copy of the foregoing document this

i 'j day of December, 2015, to all interested parties as follows:

BY MAIL: Pursuant To NRCP 5(b), I placed a true copy thereof enclosed in a sealed envelope

date via telecopier to the facsimile number shown below;

X] BY ELECTRONIC MAIL: Pursuant to EDCR 7.26, 1 transmitted a copy of the foregoing
document this date via electronic mail to the electronic mail address shown below;

BY CERTIFIED MAIL: T placed a true copy thereof enclosed in a sealed envelope, return

receipt requested, addressed as follows:

John Jones, Esq.
10777 W. Twain Ave., #300
L.as Vegas, Nevada 89135

i

An e?avp‘lgyéé’é afor.mith, Chartered
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1Tagged Record | Email Repor‘t Time Printed: 11:19AM

Form Format

Printed By: GVARSHNE

Date 12/21/2015 Time 10:24AM 12:00AM Duration 0.00 (hours) Code Case Related

Subject Abid Staff  Radford J Smith

Client John D. Jones MatterRef Abid v. Abid MatterNo D-10-424830-2Z
From John Jones <jjones@blackiobellolaw.com>

To Radford Smith; Garima Varshney

CCTo seanabid@gmail.com

BCC To

Reminders (days before) Follow Done Notify Hide Trigger Private Status
Custom1 Custom3

Custom2 Custom4

it turns out, the hallway conversation in which your client was being instructed by her husband to
perjure herself was actually captured on an Iphone voice memo. Initially my client did not think the
conversation was audible, but at a high enough volume on quality audio equipment it can be heard. |
will be producing the audio recording, and a more accurate transcript than the recorded recollection
previously provided, today.

John D. Jones, Esq.
Partner.

Nevada Board Certified Family Law Specialist

<http://www.blacklobellolaw.com/index.aspx> <http://www.facebook.com/BlackLoBello>
10777 West Twain Avenue, Third Floor
Las Vegas, Nevada 89135

Ph: 702.869.8801
Fax: 702.869.2669

Mobile: 702.523.6966
Visit our improved website at:

www.blacklobellolaw.com <http://blackliobellolawblog.com/>
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RADFORD J. SMITH, CHARTERED

RABFORD J. SMITH, ESQ. 4 Professional Corporation TELEPHONE: (702) 990-6448
GARIMA VARSHNEY, ESQ. 2470 ST. ROSE PARKWAY — STE. 206 FACSIMILE: (702) 220-8456
MATTHEW P. FEELEY, EsQ. HENDERSON, NEVADA 88074 REMITH@ RADFORDSMITH.COM

JOLENE HOEFT, PARALEGAL
KENNETH F. SMITH, PARALEGAL
KiIMBERLY A. MEDINA, PARALEGAL

VIA EMAIL December 23, 2015
John Jones, Esq.
Black & Lobello

Re:  Abid (Pyankovska) adv. Abid
Case No.

Dear John:

On December 21, 2015 you sent me an email in the above referenced matter that reads:

It turns out, the hallway conversation in which your client was being instructed by
her husband to perjure herself was actually captured on an Iphone voice memo.
Initially my client did not think the conversation was audible, but at a high
enough volume on quality audio equipment it can be heard. I will be producing
the audio recording, and a more accurate transcript than the recorded recollection
previously provided, today.

The “hallway conversation” you refer to has been identified by you as a conversation between
my client, Lyudmyla Abid Pyankovska and her husband Ricky Marquez while they were seated
in the Courthouse waiting for the hearing in the above-entitled case on November 18, 2015. You
represented to the Court and me on that date that Mr. Abid and his wife were not visible to my
client and her husband, but instead were seated nearby behind one of the barrier walls in the
courthouse separating the seating. Mr. Abid and his wife listened in on the conversation
between Lyudmyla and Mr. Marquez without Lyudmyla or Mr. Marquez’s knowledge or
consent.

Your email is troubling in a number of ways. First, the communications between husband and
wife are privileged under NRS 49.295(1)(b). Second, and most important, the primary issue in
this case has been your client’s surreptitiously placing a recording device in my client’s home
without her knowledge or consent, or the knowledge or consent of any individuals that reside in
the home. Your client has defended his surreptitious recording by asserting a defense under the
doctrine of “implied consent” based upon decisions from other jurisdictions. That doctrine has
not been adopted by the Nevada Supreme Court or the Nevada legislature, and your client’s
attempt to admit an altered copy of the illegally retained recording is currently being reviewed
and adjudicated by Judge Marquis in this case. In other words, your client’s actions have not
been found by Judge Marquis to be justified by the defense you have raised.

It bears repeating (this was fully briefed to the Court on numerous instances in this case) that it is
illegal in the State of Nevada to surreptitiously record any private conversation without the
consent of one of the parties to the conversation. NRS 200.650 reads:

Except as otherwise provided in NRS 179410 to 179.515, inclusive, and
704.195, a person shall not intrude upon the privacy of other persons by
surreptitiously listening to, monitoring or recording, or attempiing to listen to,

Abid, App
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John Jones, Esq.
December 23, 2015

Page 2

monitor or record, by means of any mechanical, electronic or other listening
device, any private conversation engaged in by the other persons, or disclose the
existence, content, substance, purport, effect or meaning of any conversation so
listened to, monitored or recorded, unless authorized to do so by one of the
persons engaging in the conversation.

Your client and his wife have admitted that they have surreptitiously recorded a conversation
between my client and her husband. The plain definition of a private conversation is one that the
parties intend not to be heard by another other than the parties to the conversation. I would note
that many lawyers and clients privately discuss matters in the same hallway in which your client
listened in on and recorded the conversation between my client and her husband. Just as one
canmot attempt to record the private conversations between counsel and their clients in that
hallway, your client and his wife violated NRS 200.650 when they surreptitiously recorded the
conversation between my client and her husband.

I cannot conceive of any way in which your client and his wife can justify their behavior. There
is no “implied consent” outside of the context of conversations with small children. Moreover,
your act of “enhancing” and now filing the recording is also, in my view, a violation of NRS
200.650 by you. I have not and will not be listening to the illegal recording. Again, even the
attempt to listen, record or monitor a private conversation is a violation of law.

[ will be moving to exclude the recording from the hearing, and asking for a declaration from the
Court that the exclusion is based upon your client’s blatant violation of NRS 200.650. I will be
further requesting sanctions for the blatant submission of illegally obtained evidence to the

Court.

Sincerely,

{ SMITH, CHARTERED

:rf/"—'””_“""-

P
Radford J| Smith, Esq.
Board Certified Nevada Family Law Specialist

cc: client
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DISTRICT COURT
CLARK COUNTY, NEVADA
SEAN ABID, CASE NO.: D-10-424830-7
DEPT NO.: B

Plaintiff,

V. FAMILY COURT
MOTION/OPPOSITION FEE
LYUDMYLA A. ABID, INFORMATION SHEET
(NRS 19.0312)
Defendant.

Party Filing Motion/Opposition : | _|Plaintiff/Petitioner '}é)efendant/Respondent

MOTION IN LIMINE TO EXCLUDE RECORDING PLAINTIFF SURREPTIOUSLY OBTAINED
OUTSIDE COURTROOM ON NOVEMBER 18, 2015, SANCTIONS AND ATTORNEY’S FEES

Motions and Mark correct answer with an “X”

Oppositions to Motions 1. No final Decree or Custody Order has been

filed after entry of a final entered. [] YES [X NO

order pursuant to NRSS

125, 125Bor 125C are 2. This document is filed soley to adjust the amount of

subject to the Re-open support for a child. No other request is made.

filing fee of $25.00, [ ] YES NO

unless specifically

excluded (NRS 19.0312) 3. This Motion is made for reconsideration or a new
trial and is filed within 10 days of the Judge’s Order

NOTICE: if YES, provide file date of Order:

[ 1YES NO

If 1t 15 determined that a motion or
opposition is filed without payment

of the appropriate fee, the matter : If you answered YES to any of the questions above,

may be taken off the Court’s you are not subject to the $25 fee.

calendar or may remain undecided
until payment is made.

Motion/Opposition X] IS~ [] IS NOT subject to $25 filing fee

Dated this azq of December, 2015

Jolene Hoeft DA
Printed Name of Preparer (/, Signature of Preparer
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Electronically Filed

12/29/2015 01:49:57 PM

EXPT % ' AV
RADFORD J. SMITH, CHARTERED

RADFORD J. SMITH, ESQ. CLERK OF THE COURT
Nevada Bar No. 002791

GARIMA VARSHNEY, ESQ.

Nevada Bar NO. 011878

24770 St. Rose Parkway, Suite 206

Henderson, Nevada 89074

Telephone (702) 990-6448

Facsimile (702) 990-6456

rsmith@radfordsmith.com

Attorneys for Defendant

DISTRICT COURT
CLARK COUNTY, NEVADA
SEAN R. ABID, CASENO.: D-10-424830-7
- DEPTNO.. B
) Plaintiff, FAMILY DIVISION

LYUDMYLA A. ABID,

Defendant.

EX PARTE MOTION FOR ORDER SHORTENING TIME

COMES NOW Defendant, LYUDMYLA A. ABID (“Lyuda”), by and through her attorneys
Radford J. Smith, Esq. and Garima Varshney, Esq. of the firm of Radford J. Smith, Chartered, and
moves this court for an Order Shortening Time of Defendant’s Motion In Limine To Exclude Recording
Plamtiff Surreptitiously Obtained Outside Courtroom On November 18, 2015, Sanctions And Attorney’s

Fees currently scheduled for February 10, 2016 at 9:30 a.m.
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This Motion is made and based upon the Points and Authoritics and Affidavits attached hereto)

and upon all pleadings and papers herein.
Ko
Dated 'i.?}i.s?_% day of December, 20135,

RADIORD 1. SMITH, CHARTERED‘

6? mf\fﬂw\&w C\k‘ﬁl‘f

RAJ ORD I SMITH, ESQ. jﬁg‘“‘“"’“"
Netvada Bar No. 602791

UA- IMA VARSHNEY, ESQ.

Nevada Bar No. 811878

2470 St. Rose Parkway, Suite 206

Henderson, Nevada 80074

Artorney for Defendam

.,.
oY
)
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Detendant respectiully requests thatl the hearing of Defendant’s Motion be shortened prioy to the Trial

i

POINTS AND AUTHORITIES

EICR 226 states as follows:

Ex parte motions to shorfen time may not be granted excepl upon an unsworn
declaration under penalty of perjury or affidavit of counsel describing the circumstances
claiimed to constitute good cause and justify shortening of time. If a motion to shorien
time is granted, it must be served upon all parties promptly. An order which shortens the
notice of a hearing to less than 10 days may not be served by mail, In ne event may the
notice of the hearing of a motion be shortened to less than 1 full judicial day.

Allached hercto is the Affidavit of Garima Varshney, Hsq seiting forth the reasons fos

Defendant’s request to hear Defendant’s Motion on an Order shortening Time. Based on that Affidavit,

curvently scheduled for Januwarv 11, 2016 or on Jamuary 11, 2016 prisr te commencing the

continued Trial,

Nevada Bar No. 011878

Attorney for Defendant

Dated this %@P aayv of December, 2015.

RADIORD J. SMITH, CHARTERED

ozm sw;zi SO, =7
! -c} ada Bar No. 002791
YARIMA VARSHNEY, ESQ.

g

2470 5t Rose Parkway, Swte 200
Henderson, Nevada 89074
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AFFIDAVIT OF GARIMA VARSHNEY, ESQ.

COUNTY OF CLARK )
STATE OF NEVADA % >
Garima Varshney, Esq., having been duly sworn, deposes and says:
1. We are the attorneys for the LYUDMYLA A. ABID (“Lyuda™), in the above-entitled|
matter.
2. I make this Affidavit based upon facts within my own knowledge and based upon
information and documents provided by my client, save and except as to matters alleged upon
information and belief and, as to those matters, I believe them to be true. On December 29, 2015, we
filed a Motion in Liminie to Exclude Recording Plaintiff Surreptitiously Obtained Outside the
Courtroom on November 18, 2015, Sanctions and Attorney’s Fees (“Motion”) currently scheduled for
February 10, 2016 at 9:30 a.m.
3. The continued Trial in this case is presently scheduled for January 11, 2016 at 9:00 a.m.
In her Motion, Lyuda seeks exclusion of a recording that Sean surreptitiously obtained outside the

Courtroom on November 18, 2015. Sean is expected to use that recording at the continued Trial on

January 11.
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| the continued Trial. For these reasons, we request that the hearing on Lyuda’s Motion be shortened to 4
time prigr te Javuary 11, 2016 or gn Janoary 11, 2016 prior to commencing the continued Trial,

FURTHER AFFIANT SAYETH NAUGHT.

gm.-vwa.“um---

Subscribed and sworn before m\
thzs,l},( day of December, 2015, %
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4. Lyuda’s Motion is currently scheduled for February 10, 2016 at 9:30 a.m. which is gfier

Abid, App
0542



Lo

-

i3
14
£3

154

ERR
|RADFORD J. SMITH, ESQ. CLERK OF THE COURT

1 Nevada Bar No. 002791

Electronically Filed
01/04/2016 01:06:03 PM

A b

GARIMA VARSHNEY, ESQ.
Nevada Bar NO, 011878

2470 St. Rose Parkway, Suite 206
Henderson, Nevada 89074
Telephone (702) 990-6448
Facsumile (702) 990-6456
rsmithi@radfordsmith.com
Atrarneys for Defendani

DISTRICT COURT
CLARK COUNTY, NEVADA

SEAN R, ABID, | CASE NO.: D-10-424830-2
DEPTNO.: B

Plaintiff, FAMILY DIVISION

v,
LYUDMYLA A. ABID,

Dietendant.

| following FErrata to her Motion in Limine to Exclude Recording Plaintiff Surreptitiously Obtained

DEFENDANT’S ERRATA TO
MOTION IN LIMINE TO EXCLUDE RECORDING PLAINTIFF SURREPTIOUSLY
OBTAINED QUTSIDE COURTROOM ON NOVEMBER 18, 2015, SANCTIONS AND
ATTORNEY’S FEES

COMES NOW Detendant, LYUDMYLA A. ABID, by and through her attorneys Radford 1.

Smith, Esq. and Garima Varshney, Esg. of the firm of Radford J. Smith, Chartered, and subnuts the

Outside the Courtroom on Noverber 18, 2015, Sanctions and Attorney’s Fees ("Motion™) filed ox
October 15, 2015, in this matter.

The following clarification —
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Drated this ™ day of January, 2016

{RADFORD J. SMITH, CHARTERED

C} @Mﬁ&% WM

FORD 1. SMITH, ESQ.
gyada State Bar No. 002791
*; *&R{MA YARSHNEY, ESQ.
Nevada State Bar No, 011878
2470 St. Rose Parkway, Suite 206
Henderson, Nevada 89074
Attorney for Defendant

Page 4, Line 6: 1t should read, “Mr. Jones™ emai! is in troubling in a number of ways...”
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{the age of 18 and not a party to the within action. 1 am “readily familiar” with firm’s practice of

CERTIFICATE OF SERVICE

I hereby certify that [ am an employee of Radford J. Smith, Chartered (“the Firm”). I am over

collection and processing correspondence for matiling. Under the Firm’s practice, mail 18 to be deposited
with the U.8. Postal Service on the same day as stated below, with postage thereon fully prepaid.
I served the foregoing document, described as

DEFENDANT'S ERRATA TO
MOTION IN LIMINE TO EXCLUDE RECORDING PLAINTIFF SURREPTIOUSLY OBTAINED
QUTSIDE COURTROOM ONNOVEMBER 18, 2015, SANCTIONS AND ATTORNEY'S FEES

on this ¢ 7 day of January, 2016 to all interested parties as follows:
7 BY ELECTRONIC MAIL:  Pursuant to EDCR 7.26, I transmitied a copy of the foregoing
docwment this date via electronic matl to the electronic mail address shown below; |

i | BY CERTIFIED MAIL: 1 placed a true copy thereol enclosed i a sealed envelope, return
receipt requested, addressed as follows:

John Jones, Esq.
10777 W. Twain Ave., #3060
Las Vegas, Nevada 89135
Attorney for Plainiiff
/A
_fuadlls) f‘: )
An émp‘myee of Radford J. Smith, Chartered

1
LS
]
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CLERK OF THE COURT
3 DISTRICT COURT
4 CLARK COUNTY, NEVADA
S
dkk k&
6
71| SEANR. ABID )
3 e |
Plaintiff, }
) )
10| vs. } CASE NO.: D-10-424830-Z
11 ) DEPT.NO.: B
12 LYUDMYLA A. ABID, }
)
13 Defendant. )
14
15 Findings of Fact, Conclusions of Law and Decision
16
17 This matter was set for an Evidentiary Hearing, pursuant to Plaintiff’s
18 || Motion to Change Custody.
19
20 At the Evidentiary Hearing, the Plaintiff (hereinafter Dad) sought to
21 introduce portions of recorded conversations between Defendant (hereinafter
22
23 Mom} and the Minor Child. Plaintiff obtained the recording by placing a recording
24| device in the backpack of the minor child just before the minor child travelled to
25
the Defendant’s home.
26
27
28
oA MAnaurs
FAMILY DIViSION, DEPT. B
LAS VEGAS, NV 89101
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEPT. B
LAS VEGAS, NV 89101

Findings of Fact

This matter is a post divorce custody action.

The Parties have one minor child, A.A., born in February 2009,

The Parties last custody order was a stipulated order resulting from

December 9, 2013, Evidentiary Hearing, and later filed on September 9, 2014.

At the time of the stipulation, Dad was aware that Mom’s current husband

had a significant criminal background.

In Fall 2014, Dad met with FBI Agents regarding Mom’s current husband.

Dad was less than honest, at the Evidentiary Hearing, in his assertion that

he does not remember anything discussed during his meeting with FBI Agents.

Dad was concerned about Mom badmouthing Dad to the minor child. Dad
believed the Minor Child was frustrated, angry, and defiant due to Mom’s

continued badmouthing of Dad.

inJanuary 2015, Dad placed a recarding device into a plastic box which
contained the Minor Child’s sight word flash cards. The plastic sight word box

was placed into the Minor Chiid’s backpack.

Abid, App
1529



Dad intended to record the communication between Minor Child and Mom
while the child was at Mom’s residence or in Mom’s vehicle. Dad hoped to

capture Mom badmouthing Dad to the Minor Child.

Mom, Mom’s current hushand, and Mom’s minor daughter from another

relationship live together at Mom’s residence.

- T 7 - PO R o B

10 Mom, Mam’s current husband, and Mom’s minor daughter from another
1 relationship did not consent to recording.
12
13 Mom, Mom’s current husband, and Mom’s minor daughter from another
14
. relationship did not know that the recording device was placed inside the Child’s
5
16|l backpack.
17
18 The recording device recorded 15 straight hours of audio. The device was
19 equipped with a flash drive that allowed the audio to be uploaded to Dad’s
20
21 computer.
22 S *
Dad cannot identify the software he utilized to upload the audio files to his
23
24 || home computer.
25
26 Dad destroyed portions of audio recording.
27
28

LINDA MARQUIS
GISTRICT JUDGE

FAMILY CIVISION, DEPT. B
LAS VEGAS NV 89101
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LINDA MARQUIS
BISTRICT JUDGE

FAMILY DIVISION, DEPT. B
LAS VEGAS, NV B9101

Dad destroyed both the recording device and the computer on which audio

the recordings were temporarily stored.

Nature of the Recording

The State of Nevada uniquely distinguishes between recording telephone
communications and recording private conversations. NRS 200.620 prohibits the
recording of telephone conversations without the consent of both parties to the
conversation, uniess authorized or ratified by the court. See also Mclellan v.
State, 124 Nev 263 (2008). Alternatively, NRS 200.650 prohibits the recording of
conversations without the consent of one of the parties engaged in the
conversation. See also State v. Bonds, 92 Nev. 307 {1976); Summers v. State, 102

Nev. 195 (1986).

Here, Dad placed a recording device inside a plastic container, which
housed the Minor Child’s sight words. The plastic container was kept inside the
Minor Child’s backpack. Dad testified he placed the recording device in the Minor
Child’s backpack with the intention of recording conversations between Mom and
Minor Child while the Minor Child was at Mom’s residence or while the Minor
Child was in Mom’s vehicle. The Minor Child was unaware that Dad had placed

the recording device in the Minor Child’s backpack. Mom was unaware that Dad

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEFT B
LAS VEGAS, Nv 89101

had placed the recording device in the Minor Child’s backpack and, further, Mom

did not consent to the recording.

The conversations that were recorded were not communications via
telephone, but were communications governed by NRS 200.650. Accordingly, at a
minimum either the Minor Child or Mom must have consented to the recording of

those conversations.
Vicarious Consent Doctrine

Dad argues that the vicarious consent doctrine should apply in the instant
case. The vicarious consent doctrine allows a parent to vicariously consent to
recording a communication on behalf of a minor child, if the parent has a good

faith belief that it was necessary and in the best interest of the child.

The Nevada Supreme Court and/or Appellate Court have yet to consider
this issue. However, many other jurisdictions have considered the admissibility of
a recording made by a custodial parent of telephone communication between a
minor child with a non-custodial parent, while the minor child was in the custodial
parent’s home under the “home extension exception” and “vicarious consent.”

See Pollock v. Pollock, 154 F.3d 601 {6™ Cir. 1998).

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION. DEPT. B
LAS VEGAS, NV 89101

The Seventh, Tenth, and Second Circuits have held that parental
interception of their minor child’'s phone conversations does not violate Title I, if
the recording is done from an extension within the home. See id. at 607 (citing
Scheib v. Grant, 22 F.3d 149 (7th Cir.1994); Newcomb v. Ingle, 944 F.2d 1534
(10th Cir. 1991); Janecka v. Franklin, 843 F.2d 110 (2d Cir.1988)). The Sixth Circuit
has expressly rejected the home extension exception theory; however, in Pollock,
the Sixth Circuit affirmed the district court's adoption of the vicarious consent

doctrine:

[A]s long as the guardian has a good faith, objectively reasonable basis for
believing that it is necessary and in the best interest of the child to consent
on behalf of his or her minor child to the taping of telephone conversations,
the guardian may vicariously consent on behalf of the child to the
recording. Such vicarious consent will be exempt from liability under Title

IN, pursuant to the consent exception contained in 18 U.S.C. § 2511(2)(d).

Although the Circuit Courts addressing the issue have used different
approaches, they are uniform in hoiding that under certain circumstances a

parent may surreptitiously record the telephone conversations of their children

without violating Title I11.

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEPT B
LAS VEGAS, NV 89101

Some 5States have also adopted the vicarious consent doctrine. See Wagner
v. Wagner, 64 F.Supp.2d 895, 896 {D.Minn.1999) (“adopt[ing] the vicarious
consent doctrine, finding that as long as the guardian has a good faith, objectively
reasonable beiief that the interception of telephone conversations is necessary
for the best interests of the children in his or her custody, the guardian may
vicariously consent to the interception on behaif of the children”); Campbell v.
Price, 2 F.Supp.2d 1186, 1191 (E.D.Ark.1998) (finding “defendant's good faith
concern for his minor child's best interests, may, without fiability under [the
federal interception of communications act], empower the parent to intercept the
child's conversations with her non-custodial parent”); Thompson v. Dulaney, 838
F.Supp. 1535, 1544 (D.Utah 1993) {stating “as long as the guardian has a good
faith basis that it is objectively reasonable for believing that it is necessary to
consent on behalf of her minor children to the taping of phone conversations,
vicarious consent will be permissible in order for the guardian to fulfill her
statutory mandate to act in the best interests of the children”); Lawrence v.
Lawrence, 360 S.W.3d 416 (2010)(holding parent may vicariously consent to

record minor child’s telephone conversations).

Not all state courts have adopted the vicarious consent doctrine, The

Washington Supreme Court declined to adopt the vicarious consent doctrine

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEPT. B
LAS VEGAS, NV 89101

where a mother listened to a telephone conversation between her daughter and
the daughter’s boyfriend in which a criminal act was discussed. See State v.
Christensen, 153 Wash.2d 186, 102 P.3d 789, 796 (2004). Washington's statute
requires all parties to the conversation to consent to the recording. Wash.
Rev.Code § 9.73.030. Further, the Washington Supreme Court found its statute
extends considerably greater protections to its citizens than do comparable
federal statutes and rulings and its “statute, unlike similar statutes in thirty-eight

other states, tips the balance in favor of individual privacy.” Id. at 795-96.

Nevada, like Washington, extends greater protections to its citizens
regarding telephone communications, than do comparable federal statutes and

the majority of states, requiring both parties to consent to recording.

All of the cases discussed above that adopt vicarious consent doctrine
involve recording of telephone conversations by a parent on behalf of a minor
child in that parent’s custody. In other words, the parent recorded the child’s
telephone conversations while the child was in that parent’s heme. Here, the
recording device was placed by Dad into Mom’s home, without the knowledge

and/or consent of Mom.

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEFT. B
LAS VEGAS, NV 89101

The West Virginia Supreme Court of Appeals declined to adopt the vicarious
consent doctrine under its statute, which only requires one party to consent,
when it held a father did not have the authority to consent on behalf of his
chiidren to the interception of conversations between his children and their
mother. W. Va. Dep't of Health & Human Res. ex rel. Wright v. David L., 192 W.Va.
663, 453 S.E.2d 646, 648 (1994). In David L., the father, who claimed to have given
vicarious consent, had the recording device placed in the mother's home, rather

than in his own home. /d.

In David L., father asserted that he became concerned the minor children
were being abused by mother while in mother’s custody. Paternal grandmother
had access to the mother’s home because she babysat the children and placed a
voice activated recording device in the children’s bedroom in order to record
conversations between the minor children and mother. Father obtained the
recordings through paternal grandmother. Mother had no knowledge that the

recording device had been placed in her home.

This Court previously indicated that it would consider the doctrine of
vicarious consent and require Dad to establish first, as a threshold requirement, a

good faith basis to record the Minor Child’s conversations.

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISIGN. DEFT. B
LAS VEGAS, NV 83101

The Court finds that the doctrine of vicarious consent does not extend to
the facts presented in this case. As in David L., the facts presented in the instant
matter are distinguished from all the cases in which the doctrine of vicarious
consent was extended. Vicarious consent may be appropriate in those cases in
which there is one party consent required and the recording takes place within

the custodial parent’s home.

Here, Dad surreptitiously caused a recording device to be placed inside of

Mom’s home and recorded the conversations between Minor Child and Mom.

Even if the doctrine of vicarious consent did apply to the facts in the instant
case, the Court finds that Dad did not meet the threshold good faith basis

sufficient to record the communications between Minor Child and Mom.

The Court DENIES the Plaintiff’s request to admit portions of the audio

recording into evidence.

Abid, App
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEPT. B
LAS VEGAS, NV 89101

However, pursuant to NRS 50.285(2} and Barrett v. Baird, 908 P.2d 689
(1995}, the Court will allow Dr. Holland to testify regarding her expert opinion in

this matter which may be based, in part, upon the audio recordings.

DATED this 5" day of January, 2016.

STRICT COURT JUDGE
LINDA MARQUIS
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEPT. 6
LAS VEGAS, NV 83101
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CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

® Kk K K

SEAN R. ABID,

Case No.: D-10-424830-7Z
Dept. No.: B

Plaintiff,
Vs,

LYUDMYLA A. ABID

N N N N N N N N

Defendant.

Findings of Fact, Conclusions or Law, and Decision

This matter having come on for evidentiary proceedings on the 1 1" and 25™ day January
of 2016, upon Plaintiff, Sean A. Abid’s (Dad) request to change custody; Dad being present and
represented by John D. Jones ; Defendant Lyudmyla A. Abid (Mom) being present and
represented by Radford J. Smith.

The Court having heard the evidence presented, and after taking the matter under
advisement, finds and orders as follows:

Findings of Fact

This matter is a post-divorce custody action.

The Parties have one minor child, A.A., born in February 2009.

The Parties last custody order was a stipulated order, filed on September 9, 2014. The
Parties stip'ulated to joint legal custody and joint physical custody.

Dr. Stephanie Holland, licensed psychologist, testified as an expert witness

FFCL QY B Sl
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and conducted a child interview of the minor child.

Dr. Holland has conducted 75-100 child interviews in conjunction with the Eighth

W N =

Judicial District Court, Family Division, since 1999.

Dr. Holland relied upon: four separate interviews with the child; an interview of Mom;
an interview with Dad; the child’s medical records; email and text messages between the parties;
pleadings relative to the instant litigation; and audio recordings made by Dad.

Dr. Holland interviewed the child on four occasions. Mom and Dad were both allowed to

o 0 N & U b

10 bring the child an equal number of times to Dr. Holland’s office. Mom brought the child to Dr.

| 11 || Holland’s office two times; and Dad brought the child to Dr. Holland’s office two times.

12 The child’s behavior and statements were consistent throughout the four interviews.
13 During the interviews, the child described his father as “sneaky” and “mean.” Further,
14

the child indicated that Mom told the child that the child’s Dad was “sneaky” and “mean.”
15

16
17

18 The child’s own statements during the four interviews clearly established that Mom was

However, those descriptions were in direct contrast to the child’s description of the child’s actual

experiences with his Dad.

19 || directly and overtly attempting to influence the child’s belief system regarding Dad.

20 The child exhibited significant signs of distress and confusion. Further, the child is
21
22
23

24
25 || Dad what happens in Mom’s home.

internalizing a belief system that is not his own. The child is confused by statements Mom

makes to the child about the child’s father.

During Mom’s interview with Dr. Holland, Mom admitted she told the child not to tell

26
27
28

LINDA MARQUIS
DISTRICT JUDGE

1S}

FAMILY DIVISION, DEPT. B
LAS VEGAS, NV 89101
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LINDA MARQUIS
DISTRICT JUDGE

FAMILY DIVISION, DEPT. B
LAS VEGAS, NV 89101

Dr. Holland testified that children should be able to speak freely to their parents about the
other pareni. This type of speech restriction causes confusion and distress in children. It also
creates a loyalty bind for children, especially younger children.

The Parties’ homes are structured differently. Dad’s home is more rigid and Mom’s
home is unstructured. Mom indicated that child was allowed to play Call of Duty, a video game
rated for mature players only, thirty (30) minutes per day. Dad does not allow the child to play
Call of Duty.

The child exhibited a preoccupation with the video game Call of Duty throughout the
interviews. The child’s level of preoccupation with Call of Duty was not consistent with Mom’s
statement that the child is only allowed to play Call of Duty thirty (30) minutes per day.

Call of Duty, with or without any additional controls, is inappropriate for a five or six
year old.

Based on the child’s own statements during the interview, the child exhibited a decreased
desire to spend time with Dad.

As a direct result of Mom’s direct and overt actions, the child is experiencing: confusion;
dist<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>