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Cases Nos. 70050 & 70452
————

In the Supreme Court of Nevada

WYNN RESORTS, LIMITED,

Petitioner,

vs.

THE EIGHTH JUDICIAL DISTRICT COURT

of the State of Nevada, in and for the
County of Clark; and THE HONORABLE

ELIZABETH GONZALEZ, District Judge,

Respondents,

and

KAZUO OKADA; UNIVERSAL

ENTERTAINMENT CORP.; and
ARUZE USA, INC.,

Real Parties in Interest.
District Court
No. A-12-656710-B

MOTION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

Elaine P. Wynn requests leave to file an amicus curiae brief, pur-

suant to NRAP 29(c), in support of the Okada Parties’ Petition for Lim-

ited Rehearing to Clarify Scope of the Business Judgment Rule in Ne-

vada.

Ms. Wynn is a counterclaimant and crossclaimant in the underly-

ing litigation that gave rise to this Court’s opinion in 133 Nev., Adv. 52

(July 27, 2017). Although Ms. Wynn was not a party to the writ peti-
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tion, which dealt with a skirmish between two other parties on an issue

of waiver of privilege, petitioner Wynn Resorts has now argued to the

district court that this Court’s opinion forecloses Ms. Wynn’s claims

against Wynn Resorts for contractual interference and aiding and abet-

ting a breach of fiduciary—claims that do not ask the court to substitute

its own judgment for any business decision of the Wynn Resorts’ Board.

Accordingly, Ms. Wynn has a direct interest in clarifying the ruling.

As Ms. Wynn will demonstrate as amicus curiae, this Court

should clarify that its opinion should not be construed to eliminate in-

dependent claims against a corporation based on an act of a director or

the board—a result that would have enormous implications for Nevada

law and for those doing business with Nevada companies. Amicus

briefs on rehearing are appropriate to point out aspects of the original

opinion that require clarification. See Powers v. United Services Auto.

Ass’n, 115 Nev. 38, 41 & n.2, 979 P.2d 1286, 1288 & n.2 (1999) (granting

appearance of amici on rehearing); Bahena v. Goodyear Tire & Rubber

Co., 126 Nev. 606, 608, 245 P.3d 1182, 1184 (2010) (same).

While Ms. Wynn did not need to intervene in a writ petition that

did not involve her claims, the potential for misinterpretation of the
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Court’s opinion now makes Ms. Wynn’s appearance as amicus neces-

sary. See, e.g., Hairr v. First Judicial Dist. Ct., 132 Nev., Adv. Op. 16,

368 P.3d 1198, 1203 (2016) (“allowing a proposed intervenor to file an

amicus brief is an adequate alternative to permissive intervention”

(quoting McHenry v. Comm’r, 677 F.3d 214, 227 (4th Cir. 2012))); Co-

quille Citizens for Responsible Growth v. City of Coquille, 53 Or. LUBA

186, 189, 2006 WL 3897985, at *2 (applicant for land-use permit was

permitted to appear amicus in a citizen group’s appeal from the city’s

grant of the permit even though the applicant did not intervene as a

party to the appeal).
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CONCLUSION

For these reasons, the Court should grant Ms. Wynn’s motion for

leave to file an amicus curiae brief in the above captioned case.

Dated this 8th day of September, 2017.

LEWIS ROCA ROTHGERBER CHRISTIE LLP

By: /s/ Daniel F. Polsenberg

JAMES M. COLE (pro hac vice)
SIDLEY AUSTIN, LLP

1501 K. Street, N.W.
Washington, D.C. 20005
(202) 736-8246

SCOTT D. STEIN (pro hac vice)
SIDLEY AUSTIN, LLP

One South Dearborn Street
Chicago, IL 60603
(312) 853-7520

DANIEL F. POLSENBERG (SBN 2376)
JOEL D. HENRIOD (SBN 8492)
ABRAHAM G. SMITH (SBN 13,250)
3993 Howard Hughes Parkway,
Suite 600
Las Vegas, Nevada 89169
(702) 949-8200

MARK E. FERRARIO (SBN 1625)
TAMI D. COWDEN (SBN 8994)
GREENBERG TRAURIG, LLP

3773 Howard Hughes Parkway,
Suite 400 North
Las Vegas, Nevada 89169
(702) 792-3773

Attorneys for Elaine P. Wynn
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CERTIFICATE OF SERVICE

I certify that on September 8, 2017, I submitted the foregoing MO-

TION FOR LEAVE TO FILE AMICUS CURIAE BRIEF OF ELAINE P. WYNN for

filing via the Court’s eFlex electronic filing system. Electronic notifica-

tion will be sent to the following:

James J. Pisanelli
Todd L. Bice
Debra L. Spinelli
PISANELLI BICE PLLC

400 South 7th Street,
Suite 300
Las Vegas, NV 89101

Paul K. Rowe
Bradley R. Wilson
WACHTELL, LIPTON,
ROSEN & KATZ

51 West 52nd Street
New York, NY 10019

Robert L. Shaprio
GLASER WEIL FINK

HOWARD AVCHEN &
SHAPIRO LLP

10250 Constellation
Blvd., 19th Floor
Los Angeles, CA 90067

Attorneys for Wynn Resorts

Donald J. Campbell
J. Colby Williams

CAMPBELL & WILLIAMS

700 South 7th Street
Las Vegas, NV 89101

Attorneys for Stephen A. Wynn

Steve Morris
MORRIS LAW GROUP

411 E. Bonneville
Ave., Suite 360
Las Vegas, NV 89101

J. Stephen Peek
Bryce K. Kunimoto
Robert J. Cassity
HOLLAND & HART LLP

9555 Hillwood Drive,
2nd Floor
Las Vegas, NV 89134

David S. Krakoff
Benjamin B. Klubes
Adam Miller
BUCKLEY SANDLER LLP

1250 24th Street NW,
Suite 700
Washington, DC
20037

Attorneys for Okada Parties
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I further certify that a copy of this document will be served by

mail, postage prepaid, at Las Vegas, Nevada, addressed as follows:

Honorable Elizabeth Gonzalez
Department 11
EIGHTH JUDICIAL DISTRICT COURT

200 Lewis Avenue
Las Vegas, Nevada 89155

/s/ Jessie M. Helm
An Employee of Lewis Roca Rothgerber Christie LLP


