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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA
IN AND FOR STOREY COUNTY

DR. VINCENT M. MALFITANO, an
individual; VIRGINIA CITY GAMING, Case No. 15 OC 00008 1€
LLC, a Nevada limited liability company;
and DELTA SALOON, INC., a Nevada Dept. No. IE
corporation,

Petitioners,
VvS.
COUNTY OF STOREY, acting by and through,
the STOREY COUNTY BOARD OF
COUNTY COMMISSIONERS and the
STOREY COUNTY LIQUOR BOARD,

Respondent.

VERIFIED PETITION FOR WRIT OF MANDAMUS

Petitioners, Dr. Vincent M. Malfitano (“Dr. Malfitano™), Virginia City Gaming, LLC
(“VCG”) and Delta Saloon, Inc. (collectively, Dr. Malfitano, VCG and Delta Saloon, Inc. are
referred to herein as “Petitioners™), by and through their attorneys of record, Matthew B.
Hippler, Scott Scherer, and Brandon C. Sendall of the law firm of Holland & Hart LLP,
pursuant to NRS 34.150, ef segq., hereby petition this Court for a Writ of Mandamus.
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following Memorandum of Points and Authorities, and any oral argument this Court may

allow.

This Petition is made based upon the Exhibits and Affidavits attached hereto, the

DATED this 13th day of October 2015.

atthew B. Hipp#t (SBN 7015)
Scott Scherer (SBN 87)
Brandon C. Sendall (SBN 13246)
HOLLAND & HART LLP
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511
Tel. (775) 327-3000 / 786-6179 Fax

Attorneys for Petitioners
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MEMORANDUM IN SUPPORT OF VERIFIED PETITION
FOR WRIT OF MANDAMUS

L INTRODUCTION

This case centers around two decisions made on October 6, 2015: one rendered by the
Storey County Liquor Board (the “Liquor Board”), and the second renderéd by the Storey
County Board of County Commissioners (the “Commission”). First, the Liquor Board denied
Petitioners’ applications for liquor licenses at its properties commonly known as the Delta
Saloon (“Delta”), located at 18 North C Street, Virginia City, Nevada and the Bonanza Saloon
(“Bonanza™), located at 27 South C Street, Virginia City, Nevada (collectively, the
“Properties”). Second, the Commission denied VCG’s and Dr. Malfitano’s application for a
general business license at the Bonanza.'

As explained below, both denials of Petitioners’ license applications were founded in
the Commission members’ disapproval of Dr. Malfitano and his decision to retain ownership
of the Properties (which had historically been operated as gaming establishments) after being
denied gaming licenses by the Nevada Gaming Commission. The clear animus expressed‘
toward Dr. Malfitano’s planned non-gaming business operations at the Properties during the
Commission’s October 6, 2015 meeting demonstrates that the Liquor Board and the
Commission acted out of pure animosity toward and disapproval of Petitioners, rather than
applying the appropriate legal standard under the Storey County Code. As a result, the denials
were clearly arbitrary and capricious and were based on an erroneous legal standard.

Finally, two of the three Storey. County Commissioners—each of whom own
competing businesses in Virginia City located adjacent to the Delta and Bonanza—should have
recused themselves from voting on Petitioners’ applications due to their financial conflict of

interest.

! The Liquor Board presides over all applications for liquor licenses, while the Commission presides over general
business license applications. The Liquor Board is a four-member board comprised of the three-member Board of
County Commissioners along with the Storey County Sheriff. Thus, Petitioners’ applications for liquor licenses
were denied by the Liquor Board, while VCG’s and Dr. Malfitano’s application for a general business license at the
Bonanza was denied by the Commission.

JA000(
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For all of these reasons, Petitioners respectfully request that this Court issue a writ of
mandamus: 1) reversing the Liquor Board’s denial of Petitioners’ applications for county
liquor licenses and reversing the Commission’s denial of VCG’s application for a general
business license; and 2) compelling the Liquor Board and the Commission to approve such
applications. ‘

II. FACTUAL BACKGROUND

A. Dr. Malfitano’s Purchase of the Properties.

Dr. Malfitano is the sole owner of VCG and Delta Saloon, Inc., which operate the
Bonanza and the Delta in Virginia City, Nevada. Dr. Malfitano is originally from Antioch,
California, where he has built and operated several small businesses throughout his lifetime,
and where he continues to operate the Cypress Meadows Assisted Living facility in Antioch.
He currently splits his time between Antioch and Northern Nevada.

Dr. Malfitano purchased the Properties on or about chober 1, 2014 from long-time
Virginia City resident, Angelo Petrini. Upon purchasing the Properties, Petitioners leased the
Properties to a third-party gaming operator, Dewing Gaming Management, LLC (“Dewing”),
which ran all operations at the Properties pursuant to two separate lease agreements (the
“Leases”). The lease arrangement with Dewing was necessary because Dr. Malfitano had not
been licensed by the Nevada Gaming Commission to operate a gaming establishment. While
the Dewing Leases were in place, Petitioners were seeking to obtain gaming licenses from the
Nevada Gaming Commission, with the ultimate goal of taking over operations at both
Properties upon licensure. Unfortunately, Petitioners were denied gaming licenses.

With gaming no longer an option, Petitioners altered the business plans for the
Properties, and in September of 2015, Petitioners provided Dewing with notice of intent to
terminate the Leases and to take over operations at the Properties beginning on October 1,
2015. In anticipation of this change, Petitioners filed applications for general business licenses
and liquor licenses with the Commission and the Liquor Board.

"
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B. The September 1, 2015 Storey County Board of Commissioner’s Meeting.

The Commission initially considered Petitioners’ applications for general business and
liquor licenses at its September 1, 2015 public meeting. See Minutes of September 1, 2015
public meeting, a true and correct copy of which is attached hereto as Exhibit “1.” Dr.
Malfitano appeared before the Commission and clariﬁéd that the Properties would be operated
as non-gaming business establishments upon termination of the Leases with Dewing, and
explained that the Dewing Leases would indeed be terminated in the near future. Id. at 5-6.

Storey County District Attorney Anne Langer discussed whether the Commission could
approve the requested license while then-current business and liquor license holder Dewing
was still operating at the same locations. Id Ms. Langer noted that the Commission could
possibly approve the license applications with instructions that the licenses should not be
issued until the Leases with Dewing are terminated. Id However, Ms. Langer ultimately
recommended denial of the applications given the potential for duplication of licenses for the
Delta and Bonanza Properties. Id Ms. Langer noted that Storey County Sheriff Gerald
Antinoro had authority to allow Petitioners to proceed with business operations on an interim
basis until subsequent license applications could be heard at a later date. Id.

In discussing the proper procedural path, Commission Chairman Marshall McBride
instructed Dr. Malfitano that once Petitioners take over operations for Dewing, he should work
with Sheriff Antinoro, who had authority to allow Petitioners to operate both businesses prior
to obtaining final approval—and stated that he saw no reason to deny the licenses except for
the fact that it would result in duplicate licenses being issued for the same locations.” Jd.
Ultimately, the applications were denied as premature, with the understanding that Petitioners
would seek interim licensing upon termination of the Dewing Leases, and subsequently place
the license applications on the next available Commission agenda. Id.

1/
"

% Importantly, this Commission hearing occurred and these comments were made affer the Nevada Gaming
Commission had denied gaming licenses to the Petitioners at public hearings.

5
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C. The October 6, 2015 Storey County Board of Commissioners Meeting3
1. Housekeeping, the Consent Agenda, and the First Discussion Item.

Petitioners placed their liquor and general business license applications on the next
available Commission meeting after the September 1, 2015 meeting, which was held on
October 6, 2015. Petitioners’ Leases with Dewing had been terminated on October 1, 2015, at
which time Petitioners took over operations at the Properties and worked with Sheriff Antinoro
to obtain interim licensing. See Storey County Board of County Commissioners October 6,
2015 Agenda, Agenda Item 14 Action Report, a true and correct copy of the agenda and
supporting materials is attached hereto as Exhibit “2.*

The October 6, 2015 meeting proceeded according to the agenda, and the Commission
began by considering another business’ application for a liquor license and general business
license at Piper’s Opera House in Virginia City. Id. at 4; Transcript of October 6, 2015 Storey
County Board of County Commissioners Meeting, at 43-46, a true and correct copy of which is
attached hereto as Exhibit “3.”° The Commission first requested comment from Sheriff
Antinoro regarding the results of the applicant’s liquor license investigation. Tr. 44. The
Commission then requested public comment, the Commission discussed the application, and
Chairman McBride then requested a motion. Tr. 44-46. The application was unanimously
approved. Tr. 46. This straightforward process would prove to be in stark contrast to the
different standard to which Petitioners were held, which is discussed in detail below.

1
"

3 Petitioners did not attend the October 6, 2015 meeting in reliance on Chairman McBride’s representation at the
September 1, 2015 meeting that the Commission had no reason to deny Petitioners’ licenses, but for the duplication
issue.

* The Agenda Item Action Report for the October 6, 2015 meeting recommended approval of Petitioners” liquor and
general business licenses. /d.

® In addition to the written transcript of the proceedings, Petitioners are providing the video recording of the
October 6, 2015 meeting, a true and correct copy of which is attached hereto as Exhibit “4.” Petitioners are
providing the video recording because several exchanges throughout the meeting become increasingly passionate,
which demonstrates the Liquor Boards® and the Commission’s animus toward Petitioners and the arbitrary and
capricious nature of the decisions imposed.

JA000(
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2. Discussion of Petitioners’ Applications for Liquor Licenses.

For Petitioners’ application6—and in departure from the process involving Piper’s
Opera House—the Liquor Board, unprompted, requested comment from counsel before any
discussion between the Board members. Tr. 46-47. Storey County District Attorney Langer
stressed that Storey County Code (as opposed to any provisions of the Nevada Revised
Statutes) should control the Commission’s decision. Tr. 47. Ms. Langer then introduced
Special Counsel Robert Morris, who presented the legal framework of the relevant sections of
the Storey County Code regarding general business and liquor licensing. Tr. 48. Special
Counsel Morris discussed the provisions within Storey County Code Section 5.12.100
governing refusal of a general business license, as well as the provisions within Storey County
Code Section 5.04.010 regarding the required materials to be provided to the Liquor Board,
including “[pJroof of financial standing to warrant an expected satisfactory and profitable
business operation.” Tr. 48-51; see STOREY COUNTY CODE § 5.12.010(A). Special Counsel
Morris, after outlining the allowable grounds for denial of licenses, then stressed to the Liquor
Board that it should specify particular reasons for its yet-to-be-made decision by citing
evidence directly relating to Petitioners’ financial standing. Tr. 51.

At that point, Sheriff Antinoro presented the results of the Sheriff’s background
investigation into Petitioners, conducted pursuant to Storey County Code Section 5 .'12.010(B).
Tr. 51-52. Sheriff Antinoro stated that the investigation failed to reveal any criminal history
that would weigh against the granting of a license, and stated that the investigation
demonstrated significant finances and real estate holdings available to operate the business
operations at the Properties. Id. Sheriff Antinoro correctly recognized that the discussion
regarding Petitioners seemed different when compared to the discussion of the previous liquor
and general business license agenda item for Piper’s Opera House—and wondered aloud

whether it was being addressed “with such bravado or gusto” due to the recent denial of

® As noted above, the applications seeking liquor licenses were heard first because Storey County liquor license
applications are heard by the Liquor Board, which is a four-member board that includes the Storey County
Sheriff, whereas general business licenses are considered by the Commission.

7
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Petitioners’ Nevada gaming license applications. Tr. 52. Sheriff Antinoro stressed that the
standard for approval for a State gaming license under NRS Chapter 463 is significantly more
onerous than the lower standard for approval for county liquor licenses. Id As a result,
Sheriff Antinoro reiterated that his office’s background investigation into Petitioners revealed
no issues that would preclude issuance of licenses, and he recommended the Liquor Board
approve Petitioners’ applications for liquor licenses. Id.

Special Counsel Morris then introduced into the record a copy of the Nevada Gaming
Control Board (“NGCB”) Order (the “NGCB Order”) from Petitioners’ gaming license
a'pplications.7 Tr. 52-53; See Exhibit “5.” Special Counsel Morris quoted portions of the
Order finding that Petitioners’ did not carry their burdens in the Gaming Control Board matter,
and that the NGCB ‘cited nondisclosure of prior litigation and business related issues, including
prior tax liens. Tr. 53. Special Counsel Morris proposed that the Liquor Board could use the
NGCB conclusions when considering the Petitioners’ financial standing of Petitioners pursuant
to Storey County Code Section 5.12.010(A). Id

Sheriff Antinoro immediately noted that the NGCB conclusions were in relation to the
significantly more onerous standards used in Nevada state gaming licensure proceedings as
opposed to the lower Storey County Code standards. Tr. 54. He then reiterated that the Storey
County Sheriff’s Office’s investigation showed Petitioners had significant financial resources
and real property holdings in excess of $5 million—sufficient to demonstrate adequate
financial standing under the Store County Code. Tr. 54-55.

Following public comment, the Liquor Board held a significant amount of discussion,
primarily regarding Petitioners’ NGCB proceedings and the issues cited within the NGCB
order as the basis for the NGCB decision. Tr. 60-68, 73-76. Several individuals stated that the
issues cited by the NGCB along with the removal of gaming operations (and assumed loss of

revenue) call into question the profitability of the businesses going forward. Tr. 61-66.

" The parties consistently referred to the Order as the Gaming Control Board Order. More accurately, the Nevada
Gaming Control Board drafts a recommended Order for the Nevada Gaming Commission, which then approves and
signs the Order when in agreement. See Exhibit “5” at 6.

8
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Chairman McBride argued that the Nevada Gaming Commission stated Dr. Malfitano had $12
million in debt, and therefore Sheriff Antinoro’s argument that Petitioners have assets of
approximately $5 million is “dwarfed” by his debt. Tr. 60-61. However, the $12 million
dollar debt discussed at the Gaming Commission hearing is the mortgage on a large-scale and
ongoing assisted living facility owned by a separate company, which is a business that is
controlled by Dr. Malfitano, but has nothing to do with the Delta or the Bonanza. The
Chairman also noted it was “no secret” that Dr. Malfitano financed $2.5 million of the $4
million purchase price for the Properties. Tr. 61. The Chairman concluded that Dr. Malfitano
being “upside down” by $7 million, the $2.5 million financed to purchase the Properties, along
with removing gaming from the Properties and alleging without any support at all that cash
flow will be reduced by 60 to 70 percent means that the Properties will not be a sustainable
business for Dr. Malfitano. /d. Chairman McBride then noted that he is knowledgeable about
gaming and that his family has been in gaming since the prohibition on gaming was lifted in
1931. Tr. 61-62.

In response, Sheriff Antinoro noted that the previous applicant at Piper’s Opera House
was licensed without any discussion of the applicant’s finances, and if the Board were to
selectively look into applicants’ financial history and use other licensing entities’ conclusions
and standards, it appeared that the Liquor Board is applying a gaming standard to Petitioners,
and that its inquiries into applicants are being-done in a non-uniform and inconsistent manner.
Tr. 62-63.

In response, Chairman McBride argued that the Liquor Board would not be holding
Petitioners to a different standard because the conclusions in the NGCB Order and Petitioners’
planned non-gaming operations left him doubtful the business would be profitable, especially
since Petitioners have taken out the major source of revenue. Tr. 63. Sheriff Antinoro stated
that he did not know whether the new non-gaming operation would be successful, but that he
was attempting to apply the county code in a consistent manner. Tr. 63-64.

Commissioner Gilman again pointed to the NGCB Order, and stated that the NGCB
investigation clearly found violations of the gaming licensure standards. Tr. 64-65. He stated

9
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that if you follow the NGCB conclusions and the reason the gaming license was denied, he
could not see how the Liquor Board could issue a liquor license. /d. He then reiterated that the
gaming investigation was 'clear, and that the standard was not reached for a Nevada gaming
license, or a Storey County liquor license in his opinion. /d.

Commissioner McGuffey then argued that Sheriff Antinoro’s comparison between the
level of scrutiny given to the prior applicant’s liquor license application with Petitioners’
applications is inapplicable because the prior applicant’s license was not intended to be their
primary source of income, whereas Petitioners will be more reliant on alcohol sales. Tr. 65.
He then conceded that the Liquor Board should not rely completely on what the NGCB stated
in its Order, but that “the information in hére sure gives you an idea of what kind of person he
is . . . has he changed? I don’t know. I don’t know the man.” Tr. 65-66. Commissioner
McGuffey concluded by stating that the NGCB Order shows that Dr. Malfitano lacks probity
and has not shown integrity to run a business. Tr. 66. |

In response, Sheriff Antinoro reiterated that the NGCB decision was based on Nevada
gaming licensure standards, and noted that there are licensed individuals in Storey County who
have many of the issues raised in the NGCB Order, including prior lawsuits, tax liens, and
judgments. Tr. 66-67. Sheriff Antinoro then questioned whether the Liquor Board would have
to review its existing licensees and future applicants under a different heightened standard. Id.
County Manager Pat Whitten then pointed back to the prior financial conclusions within the
NGCB Order and recommended that the Liquor Board deny the Petitioners’ applications,
arguing that the NGCB conclusions and other testimony are serious indicators of lack of
financial strength and ability to conduct a business. Tr. 67-69.

3. Public Comment.

The Liquor Board opened up discussion for public comment, upon which citizen Bruce
Kittess spoke in favor of Petitioners and challenged Chairman McBride’s statement at the
September 1, 2015 meeting in which he stated that there would be no delay in obtaining the
licenses and that there was no reason to deny Petitioners’ applications except for the fact that it
would have resulted in duplicate licenses. Tr. 69; see Exhibit “17, at 5. In response, Chairman

10
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McBride stated that he misspoke and should have said that Petitioners were free to return for
consideration of the license applications. Tr. 69-70. Chairman McBride continued to discuss
Petitioners” NGCB licensing proceedings, an(i stated that he was familiar with gaming
licensing procedures and that Dr. Malfitano had an opportunity to withdraw his application
rather than having his application denied.® Tr. 70-71. Chairman McBride went on to state that
this issue has been the most controversial topic in his term on the Commission, and that he has
been approached by a significant number of residents who are “upset and displeased at the
decision that now we’re going to turn the Delta into a sports bar.” Tr. 71.

Chairman McBride then passionately exclaimed that the Delta Saloon has a history of
gaming dating back to Angelo Petrini’s father. Tr. 71-72; see Exhibit “4”, Statement of
Chairman McBride, at 1:32:00 to 1:35:42. Chairman McBride stated that Angelo Petrini’s
father emigrated from Italy around the same time as Chairman McBride’s grandmother, and
that the two families had built a “friendly, uh -- uh rivalry and competition on C Street all those
years” between their two properties. /d. But, Chairman McBride stated “this isn’t the way it’s
supposed to turn out, not at all.” Tr. 72. He then stated that the Nevada Gaming Commission
gave Dewing 90 days to continue gaming operations at the Properties, thus giving Dr.
Malfitano time to sell the Propertieé to another person who would operate them as gaming

properties, but Dr. Malfitano instead chose to run the Properties as non-gaming businesses. /d.

- Chairman McBride stated that “from my chair, it’s - - it’s not a good path. And - - and - - and

that’s why we have so many people in this room today, because, uh, pretty much everybody is
displeased [with Dr. Malfitano’s decision not to sell the Properties].” Tr. 72.

After this exchange, two Storey County residents spoke and cautioned the Liquor Board
that Storey County does not ask for all of the information that came up on the NGCB Order,
and if the Liquor Board looks at factors outside of those listed in county code, it could cause |
legal problems. Tr. 73-76. With no additional public comment, Storey County District -

Attorney Anne Langer spoke regarding the proper legal standard for the Liquor Board’s

% Chairman McBride was incorrect on this point under the particular circumstances of the Petitioners’ applications
for gaming licenses.

11
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licensing decision, which she stressed should be solely based on Storey County Code Section
5.12.010(A). Tr. 76. Ms. Langer admonished that the Liquor Board must limit its analysis to
Storey County Code’s “proof of financial standing to warrant an expected satisfactory and
profitable business operation, that’s it. None of this moral character, [it] doesn’t apply.
Financial wellbeing under the - - the local ordinance, that is what you’re looking at and that is
what I would direct you to as counsel . . . Storey County District Attorney.” Tr. 76; see Exhibit
"4" Statement of Anne Langer, at 1:40:30 to 1:41:32.
4. Staff’s Recommendation and the Decision.

With public comment finished, Staff recommende‘d denial of the licenses based on
concerns with Petitioners’ financial standing and ability to conduct the businesses. Tr. 76-77.
Ms. Langer then admonished the Liquor Board to be specific on the record as to any reasons
for approving or denying the liquor licenses. Tr. 77. Commissioner McGuffey then moved to
deny the liquor license applications for “both the Bonanza and the Delta, uh, based upon, uh,
the probability of financial instability to operate successfully here in Virginia City.” Tr. 77-78.
Sheriff Antinoro opposed, and Commissioner Gilman and Chairman McBride voted in favor of
the motion without providing any of the specifics that Ms. Langer had requested. Tr. 78.
Thus, the liquor licenses were denied by a vote of 3-1. Id.

5. Discussion of Petitioners’ Applications for General Business Licenses.

Upon closing the discussion of Petitioners’ liquor license applications, Chairman
McBride opened discussion regarding Petitioners’ general business license applications. Tr.
78. Special Counsel Morris, again unprompted, addressed the Commission regarding the legal
standard for a proper denial of a general business license. Tr. 78-79. Special Counsel Morris
outlined 5.04.100, which contains the available grounds for denial of a general business
license. Id. He stressed that 5.04.100(A) states that a license may be refused uﬁtil an applicant
complies or agrees to comply with other existing ordinances and laws, “so the refusal would be
based on them - - uh, the applicant not, um, complying with existing ordinances and laws.” Tr.
79. He then noted that 5.04.100(B) states that a license may be denied if the applicant has any
unpaid property taxes, but “my understanding is that has not, um, been brought up.” 7d.
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Staff stated that the Delta Saloon is up to building and fire codes, but that the Bonanza
has some fire code issues. Tr. 79-80. Staff therefore recommended approval of the general
business license for the Delta Saloon, but recommended denial for the Bonanza Saloon. Tr. 80.
Commissioner McGuffey noted that the Commission has granted approval to operate
businesses while fire sprinkler upgrades were pending. Id. The other Commission members
agreed, and County Manager Pat Whitten requested to have Gary Hames, the Storey County
Fire Protection District Fire Chief and who was present in the audience, speak regarding the
status of the sprinkler improvements in the Bonanza. Id.; see Exhibit “4”, at 1:47:40 to 1:49:50.

Mr. Hames stated that his office had been working with Petitioners for nine months, but
that his office normally allows six months. Tr. 80-81. He therefore concluded that the
building is not safe and recommended denial of the general business license application. Tr.
81. In response, Bruce Kittess asked whether there is a written agreement between Petitioners
and Storey County agreeing that a sprinkler system would be installed by December 31, 2015.
Id. Mr. Hames stated that the agreement in question was tied to Pe‘;itioners’ gaming license
approval, and since Petitioners’ gaming license was denied the agreement is null and void. Tr.
81-82.

The Commission then unanimously approved the Delta general business license and
denied the Bonanza general business license. Tr. 82-83. The Commission then clarified that if
the sprinkler system is installed at later date, then Dr. Malfitano and VCG would have to re-
apply for a general business license. Id.

D. Chairman McBride and Commissioner Gilman’s Non-Recusal.

Upon opening the agenda item considering Petitioners’ liquor and general business
license applications on October 6, 2015, Chairman McBride disclosed that “I am in business on
C Street and hold a liquor license. Uh, I do not have any pecuniary, uh, interest in either the
Delta or Bonanza Saloons.” Tr. 47. Commissioner Gilman then disclosed that “I, uh, operate
a business on C Street. Um, I have no pecuniary interest in the Delta Saloon or the Bonanza.”
Id. There was no analysis of Chairman McBride’s or Commissioner Gilman’s disclosures, and
the agenda item proceeded. Id.
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Chairman McBride owns, or is the partial owner, of the Bucket of Blood Saloon located
directly across the street from Delta.’ Commissioner Gilman owns the Mustang Ranch
Steakhouse located cater-corner from the Delta and two storefronts south of the Bonanza.'® As
discussed in detail below, Chairman McBride’s and Commissioner Gilman’s proprietary
interests in the Bucket of Blood Saloon and the Mustang Ranch Steakhouse are such that the
independence of judgment of a reasonable person in their situation would be materially
affected by their significant pecuniary interests in their establishments. See NRS 281A.420.
Indeed, many of the statements made throughout the October 6, 2015 meeting demonstrate that
there was a serious lack of independence of judgment. Accordingly, they should have recused

themselves from voting on Petitioners’ license applications.

II. STATEMENT OF ISSUES PRESENTED

1. Whether the Liquor Board acted arbitrarily and capriciously in denying
Petitioners’ application for a liquor license when it failed to apply the proper standard under
Storey County Code Section 5.12.010 and instead based its decision on board members’ biased

opinions as to how Petitioners should operate their business.

? See Nevada Secretary of State Business Entity search results for The Bucket of Blood Saloon, available at
http://nvsos.gov/sosentitysearch/CorpDetails.aspx?1x8nvg=EhFFy3FIVwOFu72%252bVIUFQg%253d%253d&nt7=
0; RONALD M. JAMES, VIRGINIA CITY: SECRETS OF A WESTERN PAST, at xii (2012) (thanking “the late Don McBride
and Marshall McBride, proprietors of their beloved Bucket of Blood Saloon . . .”); Teri Vance, Canvass on the
Comstock: Painting Virginia City’s Story, The Nevada Appeal, October 12, 2014, available at
http://www.nevadaappeal.com/news/13313126-113/virginia-mural-artist-comstock.

Petitioners also request this Court take judicial notice of the Bucket of Blood Saloon website, which includes a
section entitled “McBride & Sons” that tells the history of the McBride family’s ownership of the Bucket of Blood
Saloon. THE BUCKET OF BLOOD SALOON, Mc Bride and Sons, http://www.bucketofbloodsaloonvc.com/us.htm (last
visited October 13, 2015). Additionally, the fact that Chairman McBride owns the Bucket of Blood is a fact
generally known within Storey County that is not subject to reasonable dispute. NRS 47.130. As aresult,
Petitioners request that this Court take judicial notice of the fact that Chairman McBride owns the Bucket of Blood
Saloon.

19 See Minutes of the Storey County Board of County Commissioners Meeting, held April 1, 2014, at 12 (in which
Commissioner Gilman abstained from voting due to his being the proprietor of the business, and in which the
Commission approved the liquor and business license for “Mustang Ranch Retailer dba Mustang Ranch Steak
House™ to operate as a restaurant and lounge). Additionally, the fact that Commissioner Gilman owns the Mustang
Ranch Steakhouse is a fact generally known within Storey County that is not subject to reasonable dispute. NRS
47.130. As aresult, Petitioners request that this Cowrt take judicial notice of the fact that Commissioner Gilman
owns the Mustang Ranch Steakhouse.
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2. Whether the Commission acted arbitrarily and capriciously in denying
Petitioners’ application for a business license when it failed to apply the proper standard under
Storey County Code Section 5.04.100 or to have substantial evidence supporting its decision
and instead based its decision on board members’ biased opinions as to how Petitioners should
operate their business.

3. Whether Chairman McBride and Commissioner Gilman properly disclosed their
conflict of interest pursuant to NRS 281A.420.

4. Whether Chairman McBride and Commissioner Gilman should have recused
themselves from voting on Petitioners’ applications for a liquor license and business license

due to their conflict of interest.

IV. STATEMENT OF RELIEF SOUGHT

Petitioners request that this Court issue a writ of mandamus directing the Liquor Board
to reverse its demial of Petitioners’ applications for county liquor licenses and the
Commission’s denial of VCG’s application for a general business license, and directing the

Liquor Board and the Commission to approve such applications.

V. STATEMENT OF REASONS WHY THE WRIT SHOULD ISSUE

1. A writ of mandamus is an appropriate remedy for Petitioners to seek relief with
this Court from the Liquor Board’s and the Commission’s decisions to deny Petitioners’ liquor
and business licenses.

2. The Liquor Board acted arbitrarily and capriciously in denying Petitioners’
application for a liquor license when it failed to apply the proper standard under Storey County
Code Section 5.12.010. Instead of limiting its review to relevant information in the record, the
Liquor Board applied a héightened legal standard that was inapplicable to its proceedings. In
addition, the Liquor Board arbitrarily and-capriciously based its denial on board members’
biased opinions as to how Petitioners should operate their business, rather than substantial

evidence.

15

JAO000

D15



HOLLAND & HART LLP

5441 KietzKE LANE

SECcoND FLOOR
RENO, NV 89511

=l - =)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

2. The Commission acted arbitrarily and capriciously in denying VCG’s
application for a business license when it failed to apply the proper standard under Storey
County Code Section 5.04.100. Similar to the liquor license issue, the Commission arbitrarily
and capriciously based its denial on board members’ biased opinions as to how Petitioners
should operate their business.

3. Chairman McBride and Commissioner Gilman did not properly disclose their
conflict of interest pursuant to NRS 281A.420.

4. Chairman McBride and Commissioner Gilman should have recused themselves
from voting on Petitioners’ applications for a liquor license and business license due to their

conflict of interest.

VI. LEGAL ANALYSIS IN SUPPORT OF VERIFIED WRIT

A. A Writ of Mandamus is a Proper Remedy Because the Petitioners Have No
Plain, Speedy, or Adequate Remedy at Law to Correct Storey County’s
Arbitrary and Capricious Decision.

Where a public officer or entity has failed to perform an act that the law requires, or to
control an arbitrary or capricious exercise of discretion, a party is entitled to a writ of
mandamus from a district court compelling the public officer or entity to act. NRS 34.160;
City of Reno v. Nev. First Thrift, 100 Nev. 483, 487-89, 686 P.2d 231, 233-34 (1984)
(affirming the district court issuance of a writ of mandamus based on the arbitrary and
capricious denial of a business license and certificate of occupancy). A writ of mandamus is
properly issued when a plain, speedy, and adequate remedy at law is not available. NRS
34.170; see also State ex rel. Armstrong v. State Bd. of Examiners, 78 Nev. 495, 497, 376 P.2d
492,493 (1962). The Nevada Supreme Court has specifically held that local and county board
actions are reviewable by extraordinary writ. See Washington v. Cnty. Liquor & Gaming Lic.
Bd., 100 Nev. 425, 428, 683 P.2d 31, 33 (1984); Clark Cnty. Liquor & Gaming Lic. Bd. v.
Clark, 102 Nev. 654, 658, 730 P.2d 443, 446 (1986).
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There is no adequate remedy for Petitioners to address the Liquor Board’s and the
Commission’s improper actions other than through writ relief from this Court. Specifically,
Petitioners are currently left without legal authority to conduct any business in the Bonanza,
and may not conduct any alcohol sales at the Delta, all based on clearly arbitrary and
capricious decisions. Absent relief form this Court, Petitioners will continue to suffer serious
financial harm directly caused by the arbitrary and capricious conduct, and will have to begin

laying off employees of the Delta and Bonanza in the immediate future.

B. The Liquor Board’s Denial of Petitioners’ Liquor License Applications
Was Based on an Erroneous Legal Standard and Was Arbitrary and
Capricious.

Even if the Commissioners’ conflicts of interest were not an issue, the Liquor Board
and the Commission clearly based their licensure decisions on legal conclusions that are
outside of the relevant scope of the Storey County Code. Under Storey County Code, new
applicants for liquor licenses must provide “[p]roof of financial standing to warrant an
unexpected satisfactory and profitable business operation” and complete a background check.
STOREY COUNTY CODE § 5.12.010. As Special Counsel Morris and District Attorney Langer
noted at the October 5, 2015 meeting, there is no other standard within Section 5.12 of the
Storey County Code available to justify denial of a liquor license application, and for that
reason, no information outside of the scope of the relevant code section can or should be
considered by the Liquor Board. See STOREY COUNTY CODE § 5.12.010, ef seq.

Sheriff Antinoro clearly outlined the results of Petitioner’s background investigation,
stating that the investigation failed to reveal any criminal history that would weigh against the
granting of a license and stating that the investigation revealed significant finances and real
estate holdings available to operate the business operations at the Properties.

In spite of Sheriff Antinoro’s findings and conclusions regarding Petitioner’s financial
standing pursuant to Storey County Code § 5.12.010, the Liquor Board spent an inordinate
amount of time discussing their prognostications as to what they believe the future profitability

of Petitioner’s new non-gaming business operations might be. However, the Liquor Board
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basing any liquor license approvals on the board members’ personal opinions as to whether a
business location “should be” operated as a specific type of business or whether individual
business owners are maximizing their profitability is inappropriate and, more importantly, not
within the law.!! Business owners have the right to conduct their businesses as they see fit
within the bounds of the law. The Commissioners have no right to direct how their businesses
should be run, and nothing in the Storey County Code provides them that right.

Additionally, the conclusions within the NGCB Order cited by the Liquor Board were
all made in relation to the burdens necessary for Nevada State gaming licensure. See NRS
463.170. Among the several required findings of suitability for Nevada gaming licensure are
(1) a finding that the person’s prior activities, criminal record, reputation, habits, and
associations do not pose a threat to the public interest of the State of Nevada or to the effective
regulation and control of gaming, (2) a finding of adequate business probity, competence and
experience in gaming and business, and (3) a finding that the applicant is of good character,
honesty and integrity. NRS 463.170. In other words, the requirements to be licensed by the
Nevada Gaming Commission are significantly higher and are more broad and more strenuous
when compared to the Storey County liquor licensing ordinance.

An application for a Nevada State gaming license requires a significant amount of
investigation into an applicants’ distant past. See generally, Nevada Gaming Control Board
Regulation 4.010, ef seq. Gaming license applicants are required to disclose a wide variety of
personal history items, including incidents or events that occurred over a decade prior. In fact,
the majority of the adverse conclusions within the NGCB Order related to non-disclosure of
old litigation matters, prior and old tax liens, and other issues—not current financial standing.
Here, the conclusions cited by the Liquor Board within the NGCB Order are associated with
the legal standard for issuance of State gaming licenses regarding events that (1) occurred in

the past and therefore have no bearing on present financial standing under Storey County Code

1 The board members’ personal opinions that the Properties should only be operated as gaming establishments
and their concerns regarding profitability due to the removal of gaming activities is not only legally inappropriate,
but it also fails to consider the value of replacement business opportunities that will replace gaming revenues and
possible cost savings associated with the change.
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Section 5.12.010(A), and (2) are regarding non-financial issues such as reputation, habits, and
general moral considerations. See NRS 463.170(2)-(3). In either event, these conclusions
cannot be used as a basis for denial of a Storey County liquor license.

This is evident given the significant differences between the factors to be considered
under Storey County Code Section 5.12.010(A) and NRS 463.170. Thus, when the Liquor
Board cited to the NGCB Order, it failed to appreciate that the conclusions made by the
Nevada Gaming Control Board are viewed through the lens of Nevada Gaming Control Act.
This is evident in the initial introduction by Special Counsel Morris, in which the NGCB found
that Petitioners, in the Nevada State gaming action, “failed to carry their burdens to
demonstrate adequate business competence.” Adequate business competence is not a basis for
denial of a Storey County liquor license; it is, however, a basis for denial of a Nevada gaming
license. NRS 463.170(3)(a).

On the other hand—as repeatedly stated by Sheriff Antinoro and by District Attorney
Langer prior to the final vote of the Liquor Board—the sole criteria for evaluation of a Storey
County liquor license is whether the applicant has shown proof of financial standing such that
the applicant can be expected to run a satisfactory business operation. STOREY COUNTY CODE
5.12.010(A). The conclusions within the NGCB Order are simply incompatible with that
inquiry.

Moreover, the NGCB Order was based upon the Nevada Gaming Control Board’s
investigation, applying the standards applicable to a state gaming license. The factual bases for
the conclusions in the NGCB Order are set forth in a detailed investigative report. There is no
indication in the record that Storey County obtained or relied upon that detailed investigative
report, and they gave the Petitioners no opportunity to refute any of the statements in the report
or conclusions in the NGCB Order. Rather, Storey County simply seized upon the conclusions
in the NGCB Order—conclusions that were drawn under a substantially different legal
standard, without putting any factual basis for its own conclusions into the record. The lack of
substantial evidence in the record supporting their conclusions further demonstrates that the

decision was arbitrary and capricious.
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In spite of these issues, the Commissioners repeatedly pointed to the conclusions in the
NGCB Order as a basis to deny Petitioners’ licensing applications. For example,
Commissioner McGuffey noted that the Liquor Board should not rely completely on what the
NGCB stated in its Order, but then stated that “the information in here sure gives you an idea
of what kind of person he is.” He then concluded by stating that the NGCB Order shows that
Dr. Malfitano lacks probity and has not shown integrity to run a business. Every one of these
statements demonstrates the flawed basis by which Petitioners’ were denied licensure.

Similarly, Chairman McBride passionately expressed his displeasure with Dr.
Malfitano’s decision to operate the properties as non-gaming establishments rather than sell

2 The Chairman discussed the long

them to another individual who has a gaming license.
history of gaming in the Delta, describing his family’s long-time relationship with the Petrini
family, ultimately stating “this isn’t the way it’s supposed to turn out, not at all.” The
Chairman continued to stress that the Nevada Gaming Commission allowed Dewing 90 days to
continue gaming operations at the Properties in order to give Dr. Malfitano the opportunity to
sell the Properties, but that he has opted to operate the Properties as non-gaming operations,
and “from my chair, it’s - - it’s not a good path. And - - and - - and that’s why we have so
many people in this room today, because, uh, pretty much everybody is displeased [with Dr.
Malfitano’s decision not to sell the Properties].” Tf. 72.

In summary, the only bases proffered by the Liquor Board for denial of Petitioners’
liquor licenses were (1) the conclusions within the NGCB Order that were based on the
extremely strict suitability standards within Nevada Gaming Control Act, and (2) the
individual board members’ displeasure with Dr. Malfitano’s decision to operate the properties
as non-gaming establishments rather than sell them to another individual who has a gaming

license. These are completely inapplicable to Storey County Code Section 5.12, and as a

result, there is no substantial evidence to support the Liquor Board’s denial.

12 See Exhibit “4”, Statement of Chairman McBride, at 1:32:00 to 1:35:42.
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This is apparent when, despite District Attorney Langer’s admonition prior to the
Liquor Board’s ultimate motion and decision that the decision should be specific as to its
grounds, Commissioner McGuffey made a simple motion to deny the license applications for
“both the Bonaﬁza and the Delta based upon the probability of financial instability to operate
successfully here in Virginia City.” This glaring lack of any factual basis in the motion for
denial exemplifies the lack of evidentiary support, and the arbitrary and capricious nature of
the Liquor Board’s evaluation of Petitioner’s applications as well as the Liquor Board’s
ultimate decision. On the contrary, it is clear that the Liquor Board’s denial of the liquor
licenses was due to the board members’ personal preferences as to how Dr. Malfitano has
chosen to operate his businesses.

The Liquor Board’s decision was clearly arbitrary and capricious, and as a result,
Petitioners request this Court issue a writ of mandamus instructing the Liquor Board to

approve Petitioners’ liquor license applications pursuant to Storey County Code Section 5.12.

C. The Commission’s Denial of VCG’s General Business License Application
Was Arbitrary and Capricious.

Upon opening discussion regarding Petitioners’ general business license applications
at the October 6, 2015 meeting, Special Counsel Morris, again unprompted, outlined the legal
standard for a proper denial of a general business license under Storey County Code 5.04.100.
He stressed that 5.04.100 states that a license may be refused until an applicant complies or
agrees to comply with other existing ordinances and laws. Even after Commissioner
McGuffey noted that the Commission has granted approval to operate businesses while fire
sprinkler upgrades were pending in other matters, the Commission still proceeded to deny
VCG’s application for a general business license.

Commissioner Gilman requested to have Gary Hames, the Storey County Fire
Protection District Fire Chief, speak regarding the status of the sprinkler improvements in the
Bonanza. Mr. Hames stated that he had been working with Petitioners for nine months, but
that a sprinkler system had not yet been installed and therefore recommended denial of the
general business license application. In response, Bruce Kittess asked whether there is a
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written agreement between Petitioners and Storey County agreeing that a sprinkler system
would be installed by December 31, 2015. Mr. Hames stated that the agreement in question
was tied to Petitioners’ gaming license approval, and that since Petitioners’ gaming license was
denied the agreement is null and void. The Commission then unanimously denied the Bonanza
general business license.

The orchestration of this denial, including (1) having Special Counsel Morris outline
the proper legal basis for a denial and his statement that a license may be refused until an
applicant complies or agrees to comply with other existing ordinances and laws, and (2)
bringing the fire chief to speak again, demonstrates the lack of objectivity and impartiality of
the Commission as it relates to Petitioners’ planned non-gaming business.

Notwithstanding the clear lack of impartiality, there is no legal support for Mr. Hames’
statement that the agreement between Petitioners and the Storey County Fire District is null
and void. Under the agreement in question, the parties agreed that “upon Virginia City
Gaming, LLC (VCQG) receiving its Unrestricted Gaming License to operate this property,
(VCG) will immediately move forward with these following conditions . . . Sprinkler
installation shall be completed and operational by ‘Date to be determined’ . . .” See Contract
between VCG and the Storey County Fire District, dated May 15, 2015, a true and correct copy
of which is aftached hereto as Exhibit “6.” (bold text in the original contract).

Here, VCG obtaining its gaming license is not a material term to the contract. It is
irrelevant whether VCG operates the properties with or without a gaming license. VCG may
operate its business without a gaming license if it chooses to do so, and there is simply no
connection between having or not having a gaming license and the sprinkler system. The
relevant contract term is that VCG will take the necessary steps to install a fire sprinkler
system pursuant to the terms in the contract. Prior to the denial, VCG had already obtained
bids for the sprinkler system and was proceeding to have the sprinkler system installed.

Simply put, there is no reason why VCG’s non-licensure for gaming would enable
Storey County to unilaterally break the contract. Instead, Mr. Hames proffered an arbitrary
six-month “deadline” under which he usually gives landowners to install fire systems. He gave
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no substantiation for this six-month timetable, and only when pressed on the existing contract
between the Storey County Fire Protection District and VCG did he argue that the contract was
somehow “null and void.” VCG remains ready, willing, and able to install the sprinkler system
pursuant to the contract.

Given the flawed legal argument proffered by Mr. Hames and the Commission’s clear
lack of uniformity and impartiality toward Petitioners that led to the Commission’s arbitrary
and capricious denial, Petitioners respectfully request that this Court issue a writ of mandamus
instructing the Commission to approve VCG’s general business license application pursuant to

Storey County Code Section 5.04.

D. Chairman McBride and Commissioner Gilman Did Not Properly Disclose
Their Pecuniary Interests in Petitioners’ Applications, and Should Have
Recused Themselves From Voting.

Even if this Court does not find the legal standards used by the Liquor Board and the
Commission to be arbitrary and capricious, or the record to be devoid of substantial evidence
to support the denial, the statements made by the individual Commissioners in conjunction
with the Commissioners’ largely undiscussed conflicts of interests demonstrate that (1)
Petitioners were subjected to denial of liquor and general business licenses based on the
Commissioners’ biased opinions as to how the Delta and Bonanza “should” be operated, and
(2) Chairman McBride and Commissioner Gilman should have recused themselves from
voting on, or advocating against, Petitioners’ applications. As a result, even if this Court does
not issue a writ of mandamus instructing the Liquor Board and Commission to approve
Petitioneré’ liquor and general business licenses, then in the alternative, this Court should
vacate the boards’ denials with instructions that Chairman McBride and Commissioner Gilman
should not vote upon or advocate the passage or failure of Petitioners’ license applications.
NRS 281A.420(3)(b)-(c).

The Nevada Ethics in Government Law requires that public officers shall not approve
or disapprove of a matter in which the public officer has a significant pecuniary interest. NRS

281A.420(1)(b). Thus, a public officer “shall not vote upon or advocate the passage or failure
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281A.420(3)(b)-(c); see Nevada Comm’n on Ethics v. Carrigan (Carrigan 1), 131 S. Ct. 2343,

of, but may otherwise participate in the consideration of, a matter with respect to which the
independence of judgment of a reasonable person in the public officer’s situation would be
materially affected by” infer alia, “[t]he public officer’s significant pecuniary interest; or [tjhe

public officer’s commitment in a private capacity to the interests of another person.” NRS

2346 (2011); Carrigan v. Nevada Comm 'n on Ethics (Carrigan II), 129 Nev. Adv. Op. 95, 313
P.3d 880, 885 (2013). E |

Here, Chairman McBride and Commissioner Gilman failed to properly disclose their
pecuniary interest in the matter—namely, that the approval or denial of the liquor and business
licenses for two of their direct competitors in downtown Virginia City would have a
significant, direct, and likely positive impact on their businesses. See NRS 281A.420(1)(b);
NRS 281A.420(3)(b). Additionally, Chairman McBride’s family’s relationship with the
Petrini family appears to have affected Chairman McBride’s independence of judgment,
especially in light of the Chairman’s statements during public comment regarding his
disapproval of Dr. Malfitano’s decision to not sell the Properties after the gaming licensing
decision, along with his family’s “fiiendly, uh -- uh rivalry and competition on C Street all
those years” and long-running relationship with the Petrini Family between their establishment
and the Delta. See Section I1.C.2, supra; NRS 281A.420(3)(c); see alsb NRS 281A.065(6)
(providing that a commitment, interest or relationship between a public officer and a person
with whom the public officer has a commitment, interest or relationship substantially similar to
common familial relationships may constitute grounds for recusal pursuant to NRS
281A.420(3)(¢c)); Carrigan I, 131 S. Ct. at 2346; Carrigan v. Comm’n on Ethics (Carrigan II),
129 Nev. Adv. Op. 95, 313 P.3d 880, 885 (2013) (confirming that a city councilman’s
relationship with a friend and campaign manager was a disqualifying conflict of interest).

As discussed above, upon opening the October 6, 2015 agenda item considering
Petitioners’ liquor and general business license applications, Chairman McBride disclosed: “I
am in business on C Street, and hold a liquor license. I do not have any pecuniary interest in
either the Delta or Bonanza Saloons.” Tr. 47. Commissioner Gilman then disclosed that “I
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operate a business on C Street. I have no pecuniary interest in the Delta Saloon or the
Bonanza.” Id. These disclosures are mere lip service because they fail to acknowledge the full

nature of the conflict at issue.

1. Chairman McBride’s Family’s Relationship with the Petrini Family
~is a Disqualifying Conflict of Interest under NRS 281A.420(3)(c)
and NRS 281A.065(6).

Generally under Nevada law, a non-familial relationship will not give rise to a conflict
under Nevada Ethics in Government Law. See NRS 281A.065(1)-(5). However, in certain
instances in which a public officer’s relationship with a non-blood-related individual is
substantially similar to common familial relationships and that relationship may materially
affect the public officer’s independence of judgment, then the public official must not vote
upon, or advocate for, the passage or failure of a matter. NRS 281A.420(3)(c); NRS
281A.065(6); Carrigan II, 129 Nev. Adv. Op. 95, 313 P.3d at 884-85 (analyzing what was then
NRS 281A.420(8)(e), which has since been recodified in substantially similar form as NRS
281A.065(6)).

Chairman McBride’s family’s long-standing relationship with the Petrini family, while
not a “blood” or member of a household relationship, is a very close and personal relationship
that warrants consideration under Nevada Ethics in Government Law. The appropriate inquiry
regarding such a close relationship is whether the public officer’s independence of judgment is
materially affected by the public officer’s relationship with that individual. NRS
281A.420(3)(c). Here, it became clear at the October 6, 2015 meeting that Chairman
McBride’s close personal relationship with the Petrinis and his witnessing the transition of the
Petrini family’s long-held operation into different type of businesses materially affected his
independence of judgment.

As summarized in Section II.C.2, supra, Chairman McBride passionately told the story
of the Delta Saloon and its long history of gaming dating back to when Angelo Petrini’s father

owned it."> He explained that both families emigrated from Italy, and that the two families had

13 See Exhibit “4”, Statement of Chairman McBride, at 1:32:00 to 1:35:42.
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built a friendly rivalry and competition over the years between their two properties, and “this
isn’t the way this is supposed to turn out. Not at all.” Tr. 71-72. The Chairman then expressed
his displeasure with Dr. Malfitano’s decision to change the business operations from a gaming
establishment to a non-gaming establishment——staﬁng the Gaming Commission gave Dr.
Malfitano time to sell the Properties to another person who would operate them as gaming
properties, but Dr. Malfitano instead chose to run the Properties as non-gaming businesses.
Chairman McBride concluded with his opinion that “from my chair, it’s - - it’s not a good path.
And - - and - - and that’s why we have so many people in this room today, because, uh, pretty
much everybody is displeased [with Dr. Malfitano’s decision not to sell the Properties].” Tr.
72.

It is clear from the record that Chairman McBride’s family’s relationship with the
Petrini family materially affected his independence of judgment, leading to the arbitrary and
capricious denials of Petitioners’ license applications. The Chairman’s decisions Weré based
not on the Storey County Code, but rather on his personal displeasure with Dr. Malfitano and
his conversion of the Petrinis’ long-held business. The fact that these comments and opinions
were made at all-—and were passionately made—demonstrate the problematic nature of his
conflict of interest. As a result, Chairman McBride should have disclosed this relationship and
refused to vote upon or advocate for the failure of Petitioners’ liquor and general business
license applications. NRS 281A.420(3); NRS 281A.065(6); Carrigan II, 129 Nev. Adv. Op.
95,313 P.3d at 884-85.

As a result, even if this Court does not issue a writ of mandamus instructing the Liquor
Board and the Commission to approve the liquor and general business licenses as requested
above, then in the alternative, this Court should vacate the boards’ denials with instructions
that Chairman McBride and Commissioner Gilman should not vote upon or advocate the

passage or failure of Petitioners’ license applications. NRS 281A.420(3)(b)-(c).
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2. Chairman McBride and Commissioner Gilman’s Disclosures and
Conclusions That They Do Not Have a Pecuniary Interest in the
Delta or Bonanza Do Not Reach the True Nature of the Conflict at
Issue.

As discussed above, upon opening the October 6, 2015 agenda item considering
Petitioners’ liquor and general business license applications, Chairman McBride disclosed: “I
am in business on C Street, and hold a liquor license. I do not have any pecuniary interest in
either the Delta or Bonanza Saloons.” Tr. 47. Commissioner Gilman then disclosed that “I
operate a business on C Street. I have no pecuniary interest in the Delta Saloon or the
Bonanza.” Id. These disclosures are disingenuous because they fail to acknowledge the full
nature of the pecuniary interests at issue.

Of course it is correct that Chairman McBride and Commissioner Gilman do not have
any pecuniary interest in the Delta or Bonanza. However, those disclosures ignore the positive
effect that a denial of licensure would have on their businesses. Nevada Ethics in Government
Law is not limited solely to a public officer’s pecuniary interest in the direct subject matter of
an item of consideration. Rather, Nevada law requires abstention when “the independence of
judgment of a reasonable person in the public officer’s situation would be materially affected
by . . . [tlhe public officer’s significant pecuniary interest.” NRS 281A.420(3)(b). In other
words, the proper analysis is the public officer’s pecuniary interest in the entire situation at
issue, not solely whether the public officer has a pecuniary interest in the building or business
béing considered.

In this situation, Chairman McBride’s and Commissioner Gilman’s pecuniary interest
lies in the fact that their businesses—The Bucket of Blood Saloon and the Mustang Ranch
Steakhouse—stand to gain an economic advantage from a denial of liquor and general business
licenses for their competitors. These businesses are direct competitors of Delta’s and
Bonanza’s entertainment, food, and beverage services, and are located adjacent to the Delta
and Bonanza in the center of downtown Virginia City.

Petitioners acknowledge that the public policy of this State generally favors the right of
a public officer to perform his or her duties, and therefore public officers should only abstain in
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clear cases where the independence of judgment of a reasonable person in the public officer’s
situation would be materially affected. See NRS 281A.420(4). However, this is that case.
First, it is highly relevant that Chairman McBride’s and Commissioner Gilman’s businesses
are in such cloée‘ proximity to the Delta and Bonanza Properties. These businesses compete
directly with each other for downtown Virginia City business. Second, it is important to note
that this is not a situation in a medium or large sized city in which a county commissioner or
city councilman owns one of dozens or hundreds of a certain type of business. Virginia City is
a small town with a limited number of bars, restaurants, and saloons. Here, eliminating two
such businesses in a town the size of Virginia City would absolutely have a significant and
positive effect on business at the Bucket of Blood Saloon and the Mustang Ranch Steakhouse,
especially when the two eliminated competitors are in such close proximity.

As a result, Chairman McBride’s and Commissioner Gilman’s disclosures were
insufficient to accurately identify their actual pecuniary interests at stake. In light of the
significant and positive effect a denial of Petitioners’ license applications would have on
Chairman McBride’s and Commissioner Gilman’s personal businesses, they should have
recused themselves. NRS 281A.420(3)(b). Thus, even if this Court does not issue a writ of
mandamus instructing the Liquor Board and the Commission to approve the liquor and general
business licenses as requested above, then in the alternative, this Court should vacate the
boards’ denials with instructions that Chairman McBride and Commissioner Gilman should
not vote upon or advocate the passage or failure of Petitioners’ license applications. NRS
281A.420(3)(b)-(c).
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VII. CONCLUSION

Based on the foregoing, Petitioners respectfully request that this Court issue a writ of
mandamus: 1) reversing the Liquor Board’s denial of Petitioners’ applications for county
liquor licenses and reversing the Commission’s denial of VCG’s application for a general
business license; and 2) compelling the Liquor Board and the Commission to approve such
applications.

The undersigned affirms that the foregoing does not contain the social security of any

person.

DATED this 13th day of October 2015.

y 4

Matthew B. Hipgter (SBN 7015)
Scott Scherer (SBN 87)
Brandon C. Sendall (SBN 13246)
HOLLAND & HART LLP
5441 Kietzke Lane, Second Floor
Reno, Nevada 89511
Tel. (775) 327-3000/ 786-6179 Fax

Attorneys for Petitioners
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AFFIDAVIT OF BRANDON C. SENDALL

STATE OF NEVADA )
) ss.
COUNTY OF CARSON CITY )

I, Brandon Sendall, being first duly sworn, deposes and says:

1. I am an attorney licensed to practice law in the State of Nevada. I am an
associate at the law firm of Holland & Hart LLP, and one of the attorneys of record for
Petitioners in the above-captioned matter. I make this Affidavit as verification of the Petition
for Writ of Mandamus (the “Petition™) filed herewith. I am over the age of eighteen (18) years,
and am competent to testify to the matters stated herein.

2. I make this Affidavit pursuant to NRS 15.010 and NRS 34.150, et seq. The
Petition is being verified by me as Petitioners’ counsel because: (i) the facts upon which the
Petition is based are within my personal knowledge and concern proceedings in which I was
involved; and (ii) Petitioners are currently absent from the State of Nevada and unable to verify
the Petition. ‘

3. I have participated in the drafting and reviewing of the Petition and know the
contents thereof. To the best of my knowledge, the Petition and the facts and exhibits contained
herein are true and correct, except those facts stated on information and belief of which I believe
to be true. |

4, I declare under penalty of perjury that the foregoing is true and correct.

DATED this 13th day of October, 2015.

[ g
ﬁxﬁom Sendall #

SUBSCRIBED AND SWORN to before me this 13th day of October, 2015.

CAREN M. ADKINS \"V‘L

) Notary Public - State of Neveda :
P monan Notary Public s 12 )
P/ Mo 1281512 Exors Dt 12,217 My Commission Expires 12/
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STOREY COUNTY BOARD OF COUNTY
COMMISSIONERS MEETING
TUESDAY, SEPTEMBER 1, 2015 10:00 A.M.

DISTRICT COURTROOM
26 SOUTH B STREET, VIRGINIA CITY, NEVADA

MINUTES
MARSHALL MCBRIDE ANNE LANGER
CHAIRMAN DISTRICT ATTORNEY
LANCE GILMAN
VICE-CHAIRMAN
JACK MCGUFFEY VANESSA STEPHENS
COMMISSIONER CLERK-TREASURER

Roll Call: Chairman McBride, Vice-Chairman Gilman, Commissioner McGuffey, County Manager
Pat Whitten, District Attorney Anne Langer, Clerk & Treasurer Vanessa Stephens, Comptroller Hugh
Gallagher, Outside Counsel Robert Morris, Planner Jason Van Havel, Community Services Director
Cherie Nevin, Deputy Sheriff Tony Dosen, Public Works Director Mike Nevin, Community
Development Director Dean Haymore and Battalion Chief Jeff Nevin.

1. CALL TO ORDER AT 10:00 A.M.
The meeting was called to order by the Chair at 10:00am

2. PLEDGE OF ALLEGIANCE
The Chair led those present in the Pledge of Allegiance

3. DISCUSSION/POSSIBLE ACTION: Approval of Agenda for September 1, 2015

Mr. Whitten asked on behalf of Austin Osborne that item 14 be continued to the November 3,
2015 meeting.

Motion: Approve the Agenda for September 1, 2015, with item 14 continued to November 3, 2015,
Action: Approve, Moved by: Vice Chair Gilman, Seconded by: Commissioner McGuffey,
Vote: Motion carried by unanimous vote (Summary: Yes=3)

4. DISCUSSION/POSSIBLE ACTION: Approval of Minutes for August 18, 2015

Motion: Approve the Minutes for August 18, 2015, Action: Approve, Moved by: Vice Chair
Gilman, Seconded by: Commissioner McGuffey, Vote: Motion carried by unanimous vote
(Summary: Yes=3)
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CONSENT AGENDA

5. For possible action approval of Payroll Checks date 08/14/15 $452,895.00. Accounts payable
checks date 08/21/15 for $1,556,416.77 and $6,382.67.

6. For possible action approval of Assessor’s recommended corrections to 2015-16 Tax Roll for
Exemptions to tax roll.

7. For possible action approval of Assessor’s recommended corrections to 2015-16 Tax Roll for
Partial Property Tax Abatements pursuant to NRS 361.4722 through 361.4724.

8. For possible action approval of Liquor License First Readings:
A. Storey County School District

9. For possible action approval of Business Licenses First Readings:

A, AMERICAN MINING & TUNNELING, LLC -- Contractor / 19208 E. Broadway ~ Spokane,
WA (mining services)

B. P & L FENCING & IRON, LLC - Contractor / 2842 Marco Street ~ Las Vegas (steel
fabrication)

C. CROP PRODUCTION SERVICES, INC. - General / 3005 Rocky Mountain Ave ~ Loveland,
CO (distributor of crop input) ‘

D. SOIL TECH, INC - Contractor / 6420 South Cameron ~ Las Vegas (general
contractor/ engineer)

E. GARTNER REFRIGERATION & MFG - Contractor / 13205 16% Ave. North ~ Plymouth, MN
(refrigeration contractor)

E. NEIL ADAMS CONSTRUCTION, INC. - Contractor / 6490 S. McCarran ~ Reno (general
contractor)

G. BRYCON CORPORATION - Contractor / 134 Rio Rancho Blvd ~ Rio Rancho, NM (general

contractor)
END OF CONSENT AGENDA

Motion: Approve the Consent Agenda, Action: Approve, Moved by: Vice Chair Gilman,
Seconded by: Commissioner McGuffey, Vote: Motion carried by unanimous vote (Summary:
Yes=3)

10. DISCUSSION ONLY (No Action - No Public Comment): Committee/Staff Reports

Public Works Director Mike Nevin:
e NDOT and Nevada State Public Works Division are working through issues regarding the
siphon line replacement under Highway 580. It may be spring before construction begins.

Battalion Chief Jeff Nevin:
e There is one engine out on fire assignment in Washington. A second will be leaving for
Idaho.
¢ The excavator for the fuels project should be here in a couple of weeks.
e Six interviews for new hires will be held September 2~d in hopes of having the new hires
on line by September 215,
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Community Development Director Dean Haymore:

» FPour new projects in TRI were permitted last week. Plans for two additional projects have
also been received.

»  Work is being finished with Comstock Mining Historical Foundation on the bathroom at
Gold Hill Depot. Scott Keller has been doing the work and has been paid by the
Foundation. Mr. Keller's work will be completed September 34 and the Foundation will
no longer be funding restoration at the depot. The remaining work to be completed will
be put out to bid.

¢ Switch will be starting construction within the next couple of weeks.

¢ Tesla is moving rapidly with plans being submitted daily.

Community Chest Shaun Griffin:

¢ The final draft of the Operating Agreement/Lease with Nevada Health Centers has been
received. This agreement will provide health services in Virginia City and Lockwood
starting in October. Nevada Health Centers know the needs of these communities. Two
people will be hired specifically for each site, and services will include senior outreach.

o The State Library staff will be conducting a site visit on September 22 to begin granting
formal, full status as a library. Librarian Chris Klug has been very diligent in getting her
para-professional librarian status.

» Good news from funders of phase two of the Community Center. Terry Lee Wells gave
$50,000, and a major donor has stepped up and will give a lead gift if written
commitments from other donors and foundations are received. Five foundations have
been contacted and will present to their respective Boards for written commitment.

Community Service Director Cherie Nevin:

» There was very good attendance at the Mark Twain Town Hall meeting. Thank you to the
Commissioners, elected officials, and County staff for attending. It was a very positive
meeting.

¢ The income survey for Mark Twain residents will be mailed this week. Residents who do
not receive the survey by September 15% should contact Ms. Nevin.

» The Senjor Center in Virginia City has teamed up with Catholic Charities of Northern
Nevada to conduct a menthly food bank. The first will be September 8%, from 11 AM to
1PM. In addition to the food bank, some senjor outreach will be provided. Age
guidelines apply. It is hoped to get Catholic Charities into Lockwood to provide case
management outreach services.

¢ The Community Development Block Grant Annual Forum will be hosted in Virginia City
at Piper’s Opera House on September 15th and 16%., 45 to 50 attendees are expected.

¢ Donna Denham, working with a church in Sparks, has been conducting a food panfry in
Lockwood twice a week.

Comptroller Hugh Gallagher:

* A conversation was held with the Nevada State Department of Taxation regarding the
classification of the Virginia City Tourism Commission. Originally, the VCTC was
classified as separate, local government. After research, the Department of Taxation has
come back with the decision that the VCTC is part of Storey County and is not a separate,
local government.
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» An Ordinance needs to be passed merging the VCTC back into the County and an
indebtedness report needs to be completed and filed.

County Manager Pat Whitten:

¢ The new company - Jet.com- is a great example of the diversity and excitement going on
at the Tahoe-Reno Industrial Center.

» Progress is going forward rapidly on the Courthouse parking lot. Thank you to Chair
McBride for input regarding the slope at the back of the parking lot. Public Works and the
Wildland Firefighters are providing crew and equipment. Public Works will be removing
the dirt and rock. The lot should be semi-graded and usable in two weeks and in time for
Street Vibrations. There may be a wall in the southwest corner.

» An Assessor’s Conference, with approximately 70 attendees, will be held September 16
and 17. Tours of TRI and the Marlette Water System will be conducted as part of the
conference. This is the third government conference for Virginia City this year.

» Last weekend was the end of seven weeks of special events. The racers participating in
the weekend hill climb were very generous in donating to the senior class project.

11. BOARD COMMENT (No Action - No Public Comment)

Commissioner McGuffey:

» The annual One Acre Association meeting was held in the Highlands last weekend.
Commissioner McBride attended and there was a good turn-out.

» Commissioner McGuffey attended a tour, along with other member of the V & T
Commission, of the rail yard. This was an opportunity to see what is going on there,
including the weekly, monthly and annual maintenance of the steam engines.

» There was a lot of very positive news coverage of the hill climb event. It sounds like this
event is growing,.

12. DISCUSSION/POSSIBLE ACTION: Milan Drive Extension Reimbursement of Bid Approval

Vice-Chairman Gilman recused himself from the item due to having a pecuniary interest in the
project.

Mr. Haymore presented an overview of the bid. There is a new company going in at the end of
Milan Drive in TRI, which means the road must be extended. There are two separate bids, one
for the pavement and installation in the amount of $653,787. An additional bid is required for the
design and engineering of the project. That is an additional $142,938. Some of the work was
already completed when Tesla came in. .

Mr. Haymore recommends pre-approval for reimbursement when vouchers are submitted and
when the funds are available, for a total of $796,725.

Chuck Reno, Project Manager, with Farr West Engineering provided additional information
regarding the project.

County Manager Whitten said that all work done previously was considered urgent to be
completed and was done with County staff approval.
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Mr. Haymore noted that Mike Nevin, Public Works Director, and Fire Chief Gary Hames
provided a lot of input regarding this project.

Mike Nevin said the project does include project management and some oversight inspections to
insure the project is being built to specifications. When it is time for the County to accept
dedication of that portion of Milan Drive, all of the paperwork will be in hand. This project will
be completed with a new type of asphalt that has a 20 year life expectancy.

Mr. Whitten stated that what the Commission is doing today is authorizing the project to go
forward. The $700,000+ will be fronted by the developer and upon completion the road will be
offered for dedication to the County. When County accepts dedication of the roadway, it will
become an obligation of the County to reimburse the developer under the Developer Agreement.

Commissioner McGuffey thanked Mr. Whitten for describing how this work is paid for.
Mr. McGuffey also expressed appreciation that this bid is well under the highest bid.

No public comment.

Motion: Approve the Milan Drive Extension Reimbursement of Bid Approval, Action: Approve,
Moved by: Commissioner McGuffey Seconded by: Chair McBride Vote: Motion carried by
unanimous vote (Summary: Yes=2)

13. DISCUSSION/POSSIBLE ACTION: Approve application by Dr. Vincent Malfitano for Liquor
and General Business licenses for The Bonanza & The Delta.

District Attorney Anne Langer presented this item on behalf of Sheriff Antinoro.

Ms. Langer stated the licenses being requested by Dr. Malfitano are the general business license,
liquor license and a gaming license. At present, Bruce Dewing, the lessee of the Bonanza and the
Delta, has these three licenses in place. According to Storey County ordinances, it appears that
the County cannot issue licenses for two different entities for the same location. Mr. Dewing, the
license holder, is current through September 30, 2015.

The alternatives of the Board are to deny the licenses at this time because the request is
premature, or if approval is granted with some sort of follow-up, the licenses would not be
issued by the Sheriff because presently there is already one person with the licenses in place.

Chair McBride explained that it is staff recommendation to deny the licenses as it would be a
duplication of licenses for establishments already in operation. If Dr. Malfitano were to sever
relations with Dewing Gaming to operate the businesses himself, there would be no delay in
obtaining the licenses. There is no reason not to license Dr. Malfitano except for the fact that it
would be a duplication.

Dr. Malfitano said it is his position to have the licenses approved but not issued. It is clear that
there cannot be two licenses in the same location. The properties will be operated as non-gaming
properties. The lease with Mr. Dewing will be terminated within days. Dr. Malfitano again
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stated he would like to have the licenses approved but not issued and then he would not have to
come back to the Board at a later time.

Chair McBride explained in the past there has never been an issue of approving a license and not
having it issued. Licenses are issued immediately upon approval. Upon Dr. Malfitano taking
control of the businesses, the application will be approved soon after. With approval of the
Sheriff, the businesses could be operated before final approval from the Commissioners.

County Manager Whitten stated that Sheriff Antinoro asked Mr. Whitten to explain the licenses
will be considered for approval. In the meantime, the Sheriff has traditional powers and
authority to issue interim licenses. The Sheriff indicated that as long as the application is
reconsidered within a reasonable amount of time, there would be no additional fees for
background checks and, based on past practice, to refund any of the quarterly or annual
payments made upon application.

Mr. Whitten reviewed what is received for the funds paid out for a background check. There are
three levels of licensing: the general license for non-liquor business with no real background
obtained. The next level would be the liquor/cabaret business with investigation above and
beyond the general license level. The brothel licenses are highly scrutinized, patterned along the
lines of a gaming investigation.

Public Comment:
Mark Joseph Phillips, Virginia City Resident: Asked that the physical addresses of the business
be included in the record. '

Pat Whitten indicated that the Delta address is 18 North C Street, and the Bonanza is 27 South C
Street.

Motion: Deny the application by Dr. Vincent Malfitano for Liquor and General Business licenses for
The Bonanza and The Delta, Action: Deny, Moved by: Vice Chair Gilman,  Seconded by:
Commissioner McGuffey, Vote: Motion carried by unanimous vote (Summary: Yes=3)

14. DISCUSSION/POSSIBLE ACTION: Approve second reading of Ordinance 15-266 an
ordinance amending Storey County Code section 17.12.064 Public Utility Uses to establish a
procedure for permitting aboveground utility projects and renewable energy generation projects
and providing for other properly related matters.

Continued to November 3, 2015

15. DISCUSSION/POSSIBLE ACTION: Consideration of Commissioner request for County to
provide necessary funding to cape seal the approximately 2 +/- miles of Cartwright Road owned
by the Home Owner’s Association(s).

Chairman McBride said this item is brought before the Board at his request. Storey County owns
all of Lousetown Road and approximately 1.11.2 miles of Cartwright Road from the 341 entrance
to approximately the Saddleback Road area. Storey County maintains all of Cartwright with the
exception of a two mile section. This section is utilized by the homeowners as well as by school
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buses, police, fire, and ambulance services. The estimate for the cape seal project is
approximately $132,600. Highlands residents have requested improvements on this section of
road for many years. The County maintains and plows the roads in the winter enabling the
residents, as well as school and emergency vehicles, to get in and out.

Commissioner McGuffey: Being a Highlands resident said he believes Cartwright Road was
paved by the County at one time and left up to the association to maintain. The association does
not have the funds to maintain this road, as well as the dirt roads. The big hang-up has been that
the road is private property. Most of the feedback received by Commissioner McGuffey has been
that the County should take care of the road. There was no opposition expressed at the recent
One-Acre Association meeting,.

Vice-Chairman Gilman: This issue has been brought up more than once. If the County
undertakes the consideration of the cape seal project and the maintainence of this road, there
should be some form of maintenance agreement. It is time to resolve this issue, as opposed to a
“one-time only” project.

County Manager Whitten: In the two weeks since this item was brought up, the District
Attorney’s Office has been working diligently on this issue. Mike Nevin has obtained an
estimate for the cape seal work. There are issues regarding liability, design standards, and so
forth, that the County needs to be conscious of. In looking at the road, there is a lot of growth
along the shoulders to be cut back - which will be a priority of the Fire Department once the
excavator is in service. At this time we are walking the legal path in order to accomplish the
project.

Vice-Chairman Gilman: The residents in the Highlands have made it clear that they want private
roadways and private use of their community. There is a faction that is adversarial against the
County doing anything within the community and with roadways/right-of-ways., This cannot
be done without the approval and consensus of the neighborhood.

District Attorney Langer: One of the things the District Attorney’s Office is working to provide is
information as to whether or not this can be done legally. Especially in light of the fact of the
County taking on potential liability having to do with privately owned property. This is not an
over-night decision - it is a process. There most likely would have to be an Ordinance, with two
readings - allowing for public comment. As stated by Chair McBride, this is a roadway
important to Storey County, the Highlands, the Fire Station, and others using the road. It is not
an easy issue. There are questions regarding responsibility and maintenance. The District
Attorney’s Office wants to present an opinion as quickly as possible, but wants to make sure that
all issues and options have been thoroughly addressed.

County Manager Whitten: It is suggested to continue this item to the next meeting on October 6,
2015. The goal is to try to get all roads in the same condition within 12 months. This would
mean having Cartwright Road in the same condition as Lousetown Road and the other roads that
were done. Jay Carmona of the One-Acre Association has been great to work with. The
Association appears very receptive to this solution. Mr. Carmona has reached out to the other
Associations. Letters of request and support from the Associations are anticipated.
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Vice-Chairman Gilman: Looking at USA Parkway, the County still owns 3 to 5 miles from 1-80
into the Parkway and the State took over the maintenance of that roadway. This may be
something to look at. :

District Attorney Langer: One area where there may be an issue is the Code regarding the
steepness of the roadway.

Chair McBride: We're looking at a one-time fix. Perhaps either two of the three associations
combining forces, maybe form a General Improvement District. The two miles of Cartwright
Road would still be the responsibility of property owners. For example, there is a prescriptive
right held by NDOT on Highway 342 from the Fourth Ward School through Silver City - which
is privately owned land. NDOT does all repairs and maintenance although it is private property.

District Attorney Langer: This is what is being worked on. The clarification is appreciated and
once there is a request or plan, research can be continued.

Chair McBride: A simple cape-sealing will give the road several years of longevity.

County Manager Whitten: Mr. Whitten advised he will meet with the Public Works Director and
report to the Commission at the next meeting,

No public comment.

Motion: Continue Item 15 to the October 6, 2015 meeting, Action: Approve, Moved by: Vice Chair

Gilman, Seconded by: Commissioner McGuffey, Vote: Motion carried by unanimous vote (Summary:
Yes=3)

Chair called for a 10 minute recess.

COMMUNITY DEVELOPMENT AND PLANNING

16. DISCUSSION/POSSIBLE ACTION: FIRST READING Ordinance No. 15-269: Application No.
2014-020 by the Tahoe-Reno Industrial Center, LLC to amend the text of Storey County Code
Title 17 (Zoning Ordinance) by adding chapter 17.39 IC Industrial-Commercial Zone. The intent
of the proposed IC Zone is to provide for certain mixed-use industrial and commercial uses
where found appropriate by the board with recommendation by the planning commission.
Additional information including, but not limited to, reports and the draft zone text may be
obtained from the Planning Department at 775.847.1144 or planning@storeycounty.org.

Vice-Chairman Gilman recused himself from the item due to having a pecuniary interest in the
project.

County Manager Whitten said there will be some anticipated changes between the first and
second readings.

QOutside Counsel, Robert Morris read the title of the Ordinance:
An Ordinance amending the text of Storey County Code Title 17 (Zoning Ordinance) by adding
chapter 17.39 IC Industrial-Commercial Zone, and other properly related matters.
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Commissioner McGuffey expressed concern that this is for the property located along the river
and under Light Industrial Use under the items checked, it shows chemical and oil storage.
Commissioner McGuffey would oppose this. Further along, it indicates light industrial is
normally located near major arterial roads ~ I-80 and USA Parkway. Chemicals should not be
stored by the river. It is noted there are chemical storage provisions in heavy industrial areas.
The chemical storage provisions should be moved from the light industrial section to heavy
industrial.

Chair McBride asked when the land is being developed, and there is a truck stop installed,
wouldn’t there be storage of oil and chemicals on site.

Commissioner McGuffey replied he is not concerned about what a truck stop would store, he is
talking about companies storing solvents - cleaning solvents, which are quite common in
industrial manufacturing. The Fire Department regulates this with contained storage.

Mr. Whitten indicated that Commissioner McGuffey has shared his concerns with Austin
Osborne who is working through the specific definitions of the provisions. The property in
question is prime commercial and not intended to be a chemical storage area. This will be
addressed before the second reading.

No public comment.

Motion: Approve FIRST READING Ordinance No. 15-269: Application No. 2014-020 by the Tahoe-
Reno Industrial Center, LLC to amend the text of Storey County Code Title 17 (Zoning Ordinance) by
adding chapter 17.39 IC Industrial-Commercial Zone, Action: Approve,

Moved by: Commissioner McGuffey, Sec