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IN THE SUPREME COURT OF THE STATE OF NEVADA

PROIMTU MMI LLC, a Nevada
limited liability company,

Case No. 70056
District Ct Case No. CV-3 6747

Appellant,

VS RESPONSE TO ORDER

TRP INTERNATIONAL, INC.,
foreign corporation,

Respondent.

Proimtu MMI LLC ("Proimtu") files this Response to this Court's

Order of September 12, 2016. In its prior response, Proimtu advised the

Court that the Order granting Proimtu's Motion to Amend Judgment or

Alternatively Motion for Reconsideration was circulated to counsel for

signature. That Order was forwarded to Judge Elliott for signature on

August 10, 2016. On September 12, 2016, Judge Elliott signed the Order

and filed it. Attached as Exhibit 661" is a copy of the filed Order

a
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granting Proimtu's Motion to Amend Judgment or Alternatively Motion for

Reconsideration. The district court's order renders Proimtu's appeal

premature because the court ordered TRP to answer the Complaint and the

case will now proceed on the merits.

-144
DATED this ,/-l 'day of September,2016.

FENNEMORE CRAIG, P.C.

L

topher H. Byrd, Esq. o. 163 3)
Brenoch \Mirthlin (No. 10282)
300 S. Fourth Street, Suite 1400
Las Vegas, Nevada 89101
Attorneys þr Proimtu MMI LLC
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Nevada Supreme Court on the W^rof Septem ber,2016 and was served

CERTIFICATE OF SERVICE

I hereby certiSz that this document was filed electronically with the

electronically in accordance with the Master Service List and via the United

States Mail, first class, postage prepaid, addressed as follows:

Beckv A. Pintar- Eso.
Brvañ L. Albistón- Ëso.
PÑrEn ALBTSTON Ll-p
6053 S. Fort Apache Road, Suite 120
Las Vegas, NV 89148
Att ornãys for Res pondent
TRP Inteinational, Inc.

An employee of Fennemore Craig P.C.

J
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Christopher H. Byrd, Esq. (No. 1633)
Brenoch R. Wirthlin. Esq. (No. 10282)
FENNEMORE CRAIG, Þ.C.
300 S. Fourth Strcet, Suitc 1400
Las Vcgas, Nev¡da igtOt

ORITG

E-mail:

Áttorneys

Telephone:
Facsimile:

692-8000
6e2-8099

FILED

l$lh5tP12 A9:51*

AMY TOWERS
. .\'Y TLIRK
¡ lriUIY

T'TFTH JUDTCTAL DISTRICT COURT

rìTYE COUNTY, NEVADA

CASE NO.; CV36747

DEPT. NO.: I

PROIMTU MMI LLC, a Nevada limited liabiliry
company,

Plaintif[,
v.

TRP INTERNATIONAL, INC., û Dclaw¡re
corporst¡oq; TONOPAH SOLAR ENERGY,
LLC, a Ðelaware limited li¡bilitv comnanv:
COBRA THERMOSOLAR PLANTS, TNC.,'d
Nevada corporarion; STATE OF NEVADA'ex
rCI. tho NEVADA STATE CONTR.ACTORS
BOARD; THE TNSURANCË COMPANY oFTHE STATE OF PENNSYLVANIA, Ê

fqqsyl_v4qie . corporation¡ DOES t-X; 
-and

ROE COMPANIES þX
Defcndanß.

Dnte of Hearing: June 21, 2016

Time of Hcaring: I l:00 am.

a
Nevada corporst¡ôn;

Y, LLC, Û

and TONOPAH SOLAR
ENERG Nevada limited liabílity
comp¡ny,

Crosscldmants,

v.

TRP INTERNATIOIIAL, lNC., r foreign
corporation; DOES I through 50, inclusive añd
ROE CORPORATTONS -51 through tOt,
inclusive,

Crossdefendånts

This mattercame before the Court on Proimtu MML LLC's ("Proimtu") Motion to Amend

Judgment or, Altematively, Motion for Reconsidenntion (,.Motion")i the Court having heard oral

argument on ths Motion on June 21, 2016; Brcnoch R. W¡rthlin, Esq., havíng appeared at rhe

hearing on bchalf of Proímtu; Becky Pintar, Esq., having appeared at the hearing on behalf of TRp
rD^Yil187.il l,t ¿,0l.ljl.l 00tl
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lnternationrl, lnc. ('.TRP') ; Donna Dimaggio, Esq., having appearcd at the hearing on bchalf o

Cobra Thermosolar Plants, lnc.n whom did not file a r€sponsË to the Motion or prescnt oral

argument rcgarding the Motion at the hcaring; thc Court having ævicwed all plcadings on filc with

rcspect to the Motion; good cause appearing, the Court hercby malces thc following findings of fact

and conclusions of lawl:

I. I'INDINGS OF FACT

l. TRP nled its Motion to DÍsnriss Proimtu's &mplaint ("Motion to Dismiss'). Thc

Court Brantd the Motíon to Dismiss and entercd Findings of Fact, Conclt¡sions of L¿w and Order

on Motion to Dismiss Complaint ¡nd Final Jrdgmcnt Pursuant to NRCP 54(b) ('Tudgment") on

February 16, 2016. Proimtu filed its Motion to amend thc Judgment or in the altemative for

rcconsideration.

2. This Court previously found that thc Motion was timely filed. An Order

Certi$ing lntent to Grant Proimtu MMt LLC's Motion to Amend Judgment or Alternativcly,

Motion for Reconsíderation was entered on July ?8, 2016.

3. Proimtu ssrved its Motion on TRP on March I t,2016. TRP received the Motion,

but did not file its OppositÍon to thc Motion ("Opposition') unril Apdl 21, 20t6, only after

Proimtu advised the Court in uriting that the Motion was unopposed and rcquested ths Court ro

grant the Motion.

4. P¡oimtu argues that the Opposition is untimely under DCR l3(3). ,See DCR l3(3)

('Within l0 days aftcr the service of thc motion, the opposing parly shall se¡ve und fïle hÍs written

opposition thereto, togethcr with a mcmorûrdum of points and authorities and supporting

affidavig, if any, stating facts showing lvhy the motion should bc denied.').

5. TRP argues that the Opposition is tirnely undcr NRCP 6(d). See NRCP 6(d) ("4

writtcn motion . . . ¡nd notice of hearing shall be served not l¡ter tb¡n fïve days bcfore the time

specified for the hearing . . . ." (emphasis added)). NRCP 6(d) docs not cxtend the time for filing

an opposition a¡rd no extension was granted by Proimtu.

I lf n linding of fact ís morn appropriuteþ decmcd u conclusion of hw or vice vcrs¡, it i¡ so dccmed.
TD^YJ¡ rt?,il td 2034il{ 00ß
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6. Proimtu ñ¡rther argues that TRP's "delry alone [is] sufflcient grounds" for this

Court to deem Proimtu's MotÍon "unopposed ¡nd thus meritorious." Kìng v. Cartlløge, l2l Ncv.

926,929,124 P.3d I 16l, I 162 (2005).

7. Thc Cor¡fi takes judicial notice of thc Supreme Court's Order, entered July 20,

2016, which indicates that this Court m¡y grant the Motion without a rcma¡rd of jurisdiction

bccause it found thc Motion wrs timely fïted.

IT. CONCLUSTONS OF LA1V

t. Proimtu rryas not rcquired to serve a notice of hcaring with the Motion in ordsr for

the applicablc deadlines under DCR 13 to begin running. See Grouse Creek Ranches v. Badget

Fln. Carp.,87 Nev. 419,426,488 P.zd 911,922(197t) f'NRCP 52(b) refen only to service of rhc

motion to amend and requires servíce within ten drys of service of noticc of entry ofjudgment.

NRCP 6(d) simply adds the rcquirement that such a motÍo& as well as the notice of hearing of

such motion, be scwcd at least fïve days bcforc the hearing. There is not such an overlapping as

would require service of both the motion and noticc of hcaring thereof within ten days of service

of notice of cntry ofjudgmenl').

2. Ba¡ed upon the Motior¡ Opposition and Rcply, ¡nd oral nrgument henrd by the

Court from counsel for the parties, as well as the Nev¡da Supreme Court's decision in Gralße

Creek Ranches, ruprt, thc Court finds that TRP's Opposition to the Motion is untimely under

DCR l3(3).

3. Because TRP's Opposition ì{,as untimely the Court further finds that Proimtu's

Motion shall bc deemed 'unopposcd ard thus mcrÍtorious," Klng u Cartllage. l2t Nsv. 926, g2g,

r24 P.3d I t6t, I t62 (20û5).

4. The Judgment is vacated ¡nd TRP's Motion to Dismiss is hereby denid becn¡¡sc

TRP invoked the jurisdiction of this court and obtained a judgment on the merits on Proimtu's

Second and Sevenlh Clsims for Relicf;, which conduct is inconsistent with asscrtion of the forum

selection clause ¡nd is a waiver of the forum selectÍon cla¡¡se.
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Now rllERËFoRE. b¡scd on the forcgoing. good couse appe$ring"

lT lS ORDÉRED. ADJUDÛED AND DECltljliD thnt the Morion is grantcd.'l'Rp's

Mcltion ¡o Dismiss ís dcnicd on thc basis thot TRP rvaived thc I'orum scleetion clause ¡nd thc

Juclgmcnt is v¡c¡¡tcd os fo 8lt cluims and the cosc *hull procccd on rhc ¡nerils. TRP shall h¡vc 20

duys li'om rvritten noticc ofentry of this Order to nn$rvcr thc t:irst Âmended Comptaint.

D¿\I'ED rhir¡ 13 aoy of ..5t_ÈLC_çnbC-R*. roro.

District Court.ludgc

Submirtod by:

FENNEùIORE CRATG, P.C.

Byrd. (No. I )

Lus Vcgas Nevado B9l0l
Telcphonc: (702) 692-8000
Facsimile: (702) 692-8099
:lttunrcys.fht Proìmtu Ã.|lt| LLC'

6053 S. Foñ Âpnche Roud. #ll0
Las Vcgls. NV
:lttonrcys Jitr TllP hilurnutîmul. Inc.

r\pprovcd as to Form and Contcnt by:

PTNTAR ALBISTON LLII

Bccky Ësq.
Nctuda Bar No.7867

lllrtT¡l ltll.l I l.l:/0t{f l.l tllll¡
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