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MONDAY, MARCH 28, 2016, 2:57 P.M. 

-oOo- 

   THE BAILIFF:  All rise for Judicial 

District Court, Department 1, the Honorable Todd Russell 

presiding.  

  THE COURT:  Please be seated.  

 For the record, this is Case Number 

16 OC 00030, Citizens for Solar and Energy Fairness vs. 

No Solar Tax PAC. 

 Mr. Jim Cavilia and Joel Locke are representing 

Citizens for Solar and Energy Fairness.  No Solar Tax 

PAC, Mr. Kevin Benson.  

 The Secretary of State was also named.  So.  

They're not here at all, Mr. Benson?  

  MR. BENSON:  I have not seen Ms. Story yet, 

Your Honor.  

  THE COURT:  Okay.  I was wondering whether -- 

we're a few minutes early -- whether we should wait.  Or 

do you know if she's coming or not coming?  

  MR. BENSON:  I don't know for certain.  My 

understanding was that she would be here.  But I don't 

know that for sure.  

  THE COURT:  Usually they're here on these 

matters.  That's why I kind of thought.  We're a few 

minutes early.  I didn't know if she was coming or not 
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coming.  We'll see.  We can call downstairs to see if 

anybody's coming in.  

 Okay.  Well, again, this is the time set in 

respect to -- there's a complaint for declaratory relief 

and injunctive relief filed in respect to this 

particular matter.  This is the time set for a hearing 

in respect to this particular case, in regards to this 

matter.  

 So at this time, Mr. Cavilia or Mr. Locke, 

who's making the argument?  

  MR. CAVILIA:  I'm making the argument, Your 

Honor.  

  THE COURT:  Mr. Cavilia.  

  MR. CAVILIA:  Thank you, Judge Russell.  

 Rather than simply read our brief or go through 

all of that again for you -- I'm sure you've read it and 

you're prepared -- I'd just like to hit on a couple of 

the most relevant points, I think.  

 The defendant has taken the position that the 

plain language of Section 1, Article 19, of the 

Constitution allows for a referendum on any part of a 

statute.  

 I think, we need to look, first, at the plain 

language of what, what the meaning of the word "part" 

is.  And if we go to Miriam Webster's Dictionary, "part" 
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is defined as "subdivisions into which something is or 

is regarded as divided," also described as "one of 

constituent elements."  Dictionary.com, because we have 

to do everything by dot-com today, describes a "part" as 

"a portion or division of a whole that is separate or 

distinct."  

 I would submit that individual words or phrases 

are not subdivisions of the law or subdivisions of this 

bill.  They're not separate or distinct divisions of the 

statute.  

  MR. STORY:  Pardon me, Your Honor.  

  THE COURT:  That's fine.  

  MR. CAVILIA:  If this were the case, Your 

Honor, I think, we'd go to the extreme that individual 

letters or pieces of punctuation within a statute could 

be submitted to the voters by referendum.  And if that 

were the case, one would be allowed to effectively 

rewrite a statute or write a new statute by referendum.  

That's certainly not, I don't believe, what the 

Constitution provides for.  

 Such a conclusion is clearly not a reading of 

the constitution as a whole.  And that's what's called 

for we Nevada case law, as provided for in the briefs, 

that the Constitution should be read as a whole so as to 

give effect to and harmonize each provision of the 
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Constitution.  

 If Section 1 is read as broadly as the 

defendant would like in this case, Section 2 would be 

nearly meaningless.  Section 2 provides, by initiative, 

that statutes may be amended.  

 If Section 1 allows for the amendment of 

referendum, which is effectively what's being requested 

in this case, Section 2, I guess, would only be 

effective if somebody were trying to add words to a 

statute as opposed to amend them.  

 So, you know, that's where, I think, this boils 

down to.  Is this an amendment, or is it the referendum 

of a statute or a part of a statute to the voters for 

approval or disapproval?  

  THE COURT:  What's the real distinction between 

a referendum and an initiative?  

  MR. CAVILIA:  The real, the real distinction, 

Your Honor, as you well know, is that an initiative is 

required to go back to the Legislature first for its 

consideration before it's submitted to the voters for a 

vote of the people.  

 So in this case, if this is, if this amendment 

were proposed by initiative, the adequate number of 

signatures were obtained, that initiative would then be 

submitted to the Nevada Legislature in 2017.  The 
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Legislature would then have the opportunity to act upon 

that initiative before it's sent to the voters the 

following -- the following general election.  

  THE COURT:  Is there some mechanism whereby -- 

let's say I accept your argument, hypothetically, and 

that this is truly an initiative rather than a 

referendum, to some extent.  Can they somehow go forward 

with this referendum as an initiative under the format, 

or do they have to go back and refile?  

  MR. CAVILIA:  Well, I think, under an 

initiative, they have adequate time to refile, because 

the dates are later, and I don't know them off the top 

of my head.  But there's a greater period of time to 

obtain the signatures for an initiative.   

  So they would certainly have adequate time to 

reconfigure this as an in initiative, add the additional 

words to make what they're proposing actually make 

sense, to punctuate it correctly, to organize it 

appropriately.  Clearly, there's time to do that as an 

initiative, Your Honor.  

  THE COURT:  Wasn't that the Herbst case?  

Basically, the Herbst case started out as a referendum, 

and then, basically, it was determined by the Supreme 

Court to be, truly be an initiative to some extent.   

  MR. CAVILIA:  That's --  
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  THE COURT:  Is that correct?  

  MR. CAVILIA:  That's correct, Your Honor.  

 And, I think, the Secretary of State's -- at 

least the instructions that they give on their website 

with respect to initiatives and referendum is consistent 

with this, this sort of reading these, these sections in 

harmony.  

 The specific instructions on the Secretary of 

State's website with respect to referenda and 

initiatives describe a referendum as something "seeking 

to approve or disapprove an existing state or local 

law."  It goes on to describe an initiative as "seeking 

to create a new law or amend an existing state or local 

law."  

 So, I think, this is all consistent with how 

this has been applied.  I think, it's the proper way to 

apply the Constitution as a whole as called for by the 

case law.  

  THE COURT:  To some extent, and looking at some 

of the research in that, doesn't the public have a right 

to vote yea or nay on this issue, though?  

  MR. CAVILIA:  Absolutely, Your Honor.  If 

brought to the voters appropriately as a clear yea or 

nay, approve just what, just what the -- just what 

Section 1 of Article 19 provides for, approve or 
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disapprove of a statute, absolutely, the voters have a 

right to do that if the requisite number of signatures 

are gained.  

 And we would not argue against that at all, 

Your Honor.  It just needs to be brought forward 

appropriately.  

 As this is brought forward, it's, frankly, 

confusing, when you're taking piecemeal words and 

sentences or phrases out of a statute.  Or in this case, 

a bill, as a whole, it ends up confusing.  I don't think 

it's clear, when somebody signs this petition, what, 

what they are supporting.  Are they supporting the 

deletion of this bracketed language?  It's difficult to 

see what's being approved.  

 And the statute calls for that when the 

referendum -- the description must include what is the 

impact of the approval of this petition?  And it's just 

simply, it's not provided for in this description of 

effect.  It's NRS 295.009 that requires a description 

set forth, quote, the effect of the referendum if the 

referendum is approved by the voters.  

 The language in this case talks about 

disapproval of particular words.  So, I think, it's very 

confusing to the voters.  

  THE COURT:  Well, doesn't it say in the 
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description of effects, though, that signing this 

petition is a statement that you support repealing the 

new green energy rates and charges and preserving net 

metering as the program has historically been 

implemented; isn't that kind of the catch-all phrase 

that's kind of inclusive as to what really is happening, 

to some extent?  

  MR. CAVILIA:  To some extent, Your Honor.  But 

it's not clear that if you approve -- and I'm still not 

sure.  If you approve this petition, are we deleting 

those bracketed and bolded words and ending up with a 

statute that says what's left, or are we approving of 

those words?  

 This approval talks about a -- that you support 

a broad concept of repealing the new green energy rates, 

whatever that means, Your Honor.  Clearly, the statute, 

or the bill in this case doesn't talk please green 

energy rates.  It takes, I guess, some outside 

information to try to glean what it is they mean by 

that.  And, I guess, we all read the papers, and maybe 

we can figure that out.  And if you're in the solar 

business, I presume you can figure that out.  

 But it's certainly not clear enough to meet the 

standard of the statute for a description of effect.  

  THE COURT:  Thank you.  
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  MR. CAVILIA:  Thanks.  

  THE COURT:  Mr. Benson.  

  MR. BENSON:  Thank you, Your Honor.  

 I'm going to kind of go back to the very 

beginning on these type of cases and start with what the 

burden of proof is in these types of cases.   

 According to the Las Vegas Taxpayer 

Accountability case, and reiterated recently by the 

Supreme Court in the Education Initiative case, it's the 

plaintiffs that bear the burden of proof to show that 

the petition is clearly invalid.  And that applies to 

both claims in this case both the description of effect 

and this claim that it's not a valid referendum.  

 So I'm going to start with that first claim, 

and then I'll talk about the description of effect a 

little bit.  

 And going back to the beginning on that, too, 

let's -- basics of statutory construction.  You always 

start with the plain language of the Constitution.   

 And as Your Honor can see, the plain language 

of the Constitution in Nevada, Article 19, Section 1, 

says that the people can run a referendum on any part of 

a statute.  

  THE COURT:  Well, what does that mean, "a part 

of"?  I mean I'm having trouble with that, Mr. Benson, 
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because "a part of," you'd -- I went to Webster's 

dictionary, and I went to Black's Law Dictionary, and I 

looked at everything in respect to that.  And, you know, 

it means something less than the whole in respect to 

that.  Can you then just take out little pieces and 

systematically go through and take out what you want 

here and there; is that what it means?  

  MR. BENSON:  Yes, that is what it means, Your 

Honor.  Because, "part," as you noticed from that 

definition, means something less than the whole.   

  And it's an indefinite part.  It's not a 

section.  If they had meant section, they would have 

said "section."  They didn't say that.  They said 

"part."  And then, in front of "part," they put "any," 

which is also indefinite.  

 And, therefore, you can repeal any part of a 

statute, according to the plain language of the 

Constitution.  And that's all we're asking the Court to 

do in this case, is to apply the plain language of the 

Constitution.  

  THE COURT:  But aren't you, in that process, 

really, the way you went about it, really kind of 

amending the -- amending that legislative portion and 

everything out?  You're not really asking for a vote of 

yea or nay on a certain portion or certain statute or 
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anything else.  You're really kind of inclusively 

bringing everything under that particular "any part of" 

in order to effectuate what you come to.  

 And, I guess, I'm asking, isn't that really an 

amendment?  

  MR. BENSON:  I disagree, Your Honor.  We 

absolutely are running a referendum on just a part of 

the statute.  And what that part is, is the specific 

part of Chapter 379 which allowed the PUC to impose 

these new different rates on net metering customers.  

That is the part.   

  Unfortunately, it's not neatly drafted into its 

own separate subsection or anything like that.  And in 

order to do that, we had to write it the way we did.  

That's the only reason we wrote it that way, is because, 

to address that particular part of the statute, which 

we're entitled to do under the plain language of the 

Constitution, we had to draft it that way.  

  THE COURT:  Could you have drafted it in any 

other way; could you have said "We want a referendum on 

whether or not" -- I'm just coming up with some 

language.  Couldn't you have just a referendum in 

respect to whether or not the State of Nevada should, 

basically, adopt and allow for the prior system that 

existed prior to giving a benefit to the solar 

JA 0189



HEARING, 03-28-2016 

 

SHANNON L. TAYLOR, CCR, CSR, RMR 

(775) 887-0472 

14 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

ratepayers, versus changing it the way you did it?  

  MR. BENSON:  If what you're asking, Your Honor, 

could we have repealed the entire bill, yes, I think, we 

could have.  But that renders the words "any part 

thereof" completely meaningless.  Because, obviously, 

that's repealing the entire statute.  

 And we, obviously, have a right to repeal any 

part thereof.  And that's the part that we're trying to 

repeal.  We're not trying to go back to what it was 

before.  We're only trying to disapprove one part, which 

is clearly what the Constitution permits in this case.  

 So all we're asking you to do is to apply that 

plain, that plain language.  

 Instead, in this case, the plaintiffs, on the 

other hand, they're asking you to create a completely 

new rule, that has never been announced by the Nevada 

Supreme Court or any other court, as far as I can tell, 

that --  

 THE COURT:  Is there any authority that 

supports your position on going through each particular 

broad statute like that and gerrymandering this portion, 

that portion, taking this portion out, adding this 

portion, changing this word, or anything else?  

  MR. BENSON:  We're not adding anything, Your 

Honor.  And all the authority would be -- 
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  THE COURT:  Well, I know you're not adding.  

  MR. BENSON:  All the authority that we need is 

in the Constitution where it says "any part thereof."   

The plain meaning of that is what it says, "any part."   

That could be a word; that could be a phrase; that could 

be a section, a subsection, et cetera.  

 Like I said, it doesn't -- it just so happens 

that this particular statute was not drafted in a way 

that we could say, "Oh, this subsection," and that's it.  

If it was, that would be fantastic, and we would have 

done it that way.  But, unfortunately, that's not the 

way it's drafted.  

 And the people's right to run a referendum, to 

reject something that the Legislature did, cannot depend 

on how a statute just happens to be drafted.  That, that 

is, I think, precisely why it says "any part thereof."   

Because, otherwise, what you could do is you can make 

certain provisions, essentially, referendum-proof simply 

by log-rolling popular provisions together with 

unpopular provisions in the same statute.  You could 

make it all one big run-on sentence if you wanted to.  

 And that would effectively prevent the people 

from exercising their right to a referendum.  Because 

they would be forced to make the choice of repealing 

things that they agree with, that they want to keep, in 
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order to repeal the things that they don't.  

 That is an absurd result, Your Honor.  And that 

is contrary to the plain language of the Constitution.  

 So what we're asking you to do is simply to 

apply that plain language.  

 The plaintiffs, on the other hand, want you to 

make a completely new rule out of whole cloth that 

conflicts with that plain language, that restricts the 

right to the referendum process, and that doesn't 

provide any meaningful guidance either to the Court or 

to people doing, trying to draft these petitions.  

 So let me go through the kind of -- the 

statutory construction analysis that they give this 

Court.  

 I'll start with this idea of harmonizing 

Section 1 and Section 2, the referendum provisions and 

the initiative provisions.  

 And according to them, these, these two are in 

conflict, and it's necessary to somehow harmonize the 

two of them together.  But, I think, what we're seeing 

here is that they're trying to generate a conflict 

where, in fact, none exists.  

 A conflict exists where there are two 

provisions of law, and you cannot apply both of them to 

the same factual situation.  Now, take, in contrast to 

JA 0192



HEARING, 03-28-2016 

 

SHANNON L. TAYLOR, CCR, CSR, RMR 

(775) 887-0472 

17 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

that, a situation like in the Destavo -- Destav -- 

DeStefano -- I can never say that; excuse me -- vs. 

Berkus case, 121 Nevada 627.  That was a case involving 

candidate qualifications to get to the ballot.  

 There are two different statutes that govern 

how you bring a challenge to disqualify a candidate from 

the ballot.  One allows the district attorney or the 

attorney general to bring that challenge, the other 

allows a person to bring, a private party to bring a 

private lawsuit, both with the result of removing the 

person from the ballot.  

 The court in that case said there's no conflict 

here.  Just because two statutes apply to the same 

factual situation doesn't mean that there's a conflict.  

It's a choice, either/or.  The same exact situation 

here.  

  THE COURT:  Well, you could have brought an 

initiative, couldn't you?  

  MR. BENSON:  We could have.  But we're not 

required to.  Because what does "amendment" mean?  

"amendment" means adding language, deleting language, or 

modifying language, which, of course, is a combination 

of the first two.  

 So you can do all three of those through the 

initiative power.  You can only delete things through 
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the referendum power.  

 And so is there overlap there?  Yes, there is.  

But there's no conflict.   

 And, I think, we saw that in the Herbst case, 

where in the Herbst case it did not start as a 

referendum.  It was an initiative petition.  And the 

argument in that case -- because what they did -- that 

was the indoor smoking act.  They brought some new 

language to make it more restrictive on where you could 

smoke indoors.  And then they also had a provision in 

there that said "And all these other prior existing laws 

are null and void."  

 And so the challengers that brought this 

argument said, "Well, that's really a referendum.  And 

so they have to comply with the referendum provisions."  

And the Nevada Supreme Court said, "No.  No, they don't.  

This is that, this is that overlap, and they can do it 

all through an initiative if that's the way they choose 

to do it."  

 So, I think, the Herbst case demonstrates that 

there is some overlap here.  But that's not a problem.  

There is no conflict.  If you could do one or the other, 

it's your choice.   

 And the plaintiffs have conceded in this case 

that all we do in this petition is delete "any part of a 
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statute."  That complies with the plain language of 

Article 19, Section 1.  

  so let's -- so their next, kind of their next 

argument is that, well, if we allow petitions like this 

one to go forward, then what that means is the 

referendum process is going to, you know, make the 

initiative meaningless, that it's going to displace it.  

 Well, first of all, as I just discussed, you 

can amend language through their initiative by adding 

things, by modifying language, or by deleting things.  

Through the referendum, you can only delete things.  

 So the power through the initiative is vastly 

greater than it is under the referendum.  

 So to say that the referendum power, even if 

you -- if you allow this petition to go forward, to say 

that that is somehow going to displace what you can do 

through an initiative, I think, is just not realistic.  

  THE COURT:  Isn't the purpose of a referendum, 

though, is to allow parties to vote yea or nay on a 

specific proposal or legislation?  

  MR. BENSON:  It is to allow the people to vote 

yea or nay on a statute or any part thereof.  

  THE COURT:  See, and that's where I'm having a 

little trouble.  And I appreciate your argument on that.  

Because you're really, to a large extent, expanding that 
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a little bit, aren't you?  Because you're going to a 

whole statutory scheme in that and changing parts all 

the way through that.  And that, I just don't know if 

that's the purpose of a referendum on allowing people to 

vote on that kind of flow in respect to that.  

 So keep going.  I just want to hear why that 

makes sense.  

  MR. BENSON:  Certainly.  And, I think, it makes 

sense, Your Honor, one, to avoid that log-rolling 

problem that I mentioned earlier, that if you're not 

permitted to do this, then you could make certain 

statutes, essentially, referendum-proof by putting 

together popular provisions with unpopular provisions.  

 And the other reason is why not?  If this 

qualifies and goes to the ballot, it takes a 50 percent 

plus vote of the people to decide whether they want this 

or not.  If, if they say, "No, we don't want it," then 

that's their choice.  

 There is simply no purpose -- obviously, a 

referendum has to be on a law that's already enacted by 

the Legislature.  There is simply no purpose in delaying 

the people to be able to do that, to go back to debate 

something the Legislature has already done.  

  THE COURT:  What is the purpose of an 

initiative is, to some large extent, if it was an 
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initiative, go back to the Legislature, allow it to go 

through that process so that they at least have an 

opportunity to revisit and make a determination on that?  

  MR. BENSON:  Well, and you know what, that 

makes wonderful sense when you're adding whole new 

language.  But you can't do that through a referendum.  

The Legislature has already debated.  They've already 

decided.  Now it's the people's opportunity to say, "No, 

we disagree."  

 And that is what the referendum is all about.  

That is its entire purpose.   

 THE COURT:  But that --  

 MR. BENSON:  There's no reason to go back to 

the Legislature and make the people wait.  And, also, 

the Legislature, if it disagrees with that petition, it 

has an opportunity to run an alternative to that 

petition, which will compete with it on the ballot.  

 So when an initiative petition goes to the 

ballot, the Secretary of State writes a neutral 

explanation, and the Secretary of State appoints 

committees of people who are either opposed or for the 

petition, to write arguments for and against.  And the 

people have that when they look at the sample ballots 

and decide how they're going to vote on this.  

 When the Legislature does an alternative, the 
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Legislature writes the explanation, and they write all 

the arguments for and against.  

 And we saw this in the Arena case.  In the 

Arena case, they ran an initiative to deal with funding 

of a stadium down in Las Vegas.  And then the 

Legislature enacted an alternative to that, which was 

designed to go on the ballot to compete with it.  

 Now, what was interesting about that case is 

the alternative that they proposed had nothing to do 

with building arenas.  It simply said "You can't use 

this kind of funding mechanism that you're trying to use 

in this petition."  Period.  

 And so there's no reason, under the referendum, 

to require the people to go back through that process, 

which the plaintiffs have recognized is more expensive, 

more time-consuming, more risk, when really the 

Legislature has already decided something and now it's 

up to the people to say yes or no.  There's simply no 

reason to go through that.  

 And so, to kind of get back on track a little 

bit, Your Honor, this argument that it's going to 

displace it is simply not reasonable.  There's not 

enough overlap legally for that to actually happen.  

 And, second, just look at, you know, 

historically, it's not borne out, either.  We have had, 
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I believe, a sum total of five referenda in the entire 

history of the state.  We can have that many initiatives 

in a single election cycle.  

 So to say that it's going to displace it is 

simply not, not realistic.  

 Now, like I said, this, this kind of idea that 

it's somehow an absurd result or it's problematic to, 

you know, let the people say yes or no -- and I'm a 

little bit, I'm a little bit baffled by that really.  

Because if you can't do a referendum on a part of a 

statute, you're going to have this log-rolling problem.  

But I just, I just don't see -- 

  THE COURT:  I'm not, I'm not disagreeing with a 

portion of the statute.  But can you have multiple parts 

and where, systematically, you go through and you pick 

and choose, taking this out, taking that?  That's the 

question that I'm having a problem of, because you're 

not a part of, you're not taking a little part of this, 

that, whatever, you're taking multiple parts of 

different areas in respect to that in order to fit your 

purpose.  

 And, again, that, that's the issue that I'm 

having a problem with, on whether or not you can 

actually do that by and through when the Legislature, I 

mean the Constitution says "or part thereof," meaning a 
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part of a statute or part of a resolution specifically, 

not systematically picking all kind of different parts 

throughout that particular statute.  

  MR. BENSON:  And, I think, first, the response 

to that, Your Honor, is -- 

  THE COURT:  And there's no case on it, I'm 

going to tell you.  

  MR. BENSON:  There's no case on it.  And, I 

think, the main response is, well, why not?  Either way, 

it takes a 50 percent plus vote of the people.  How you 

accomplish it, like I said, it's a choice.  It's one or 

the other.  

  THE COURT:  But isn't the intent really to have 

a very clear vote, yea or nay, in respect to a specific 

issue, rather than this multiple aspect of taking this, 

taking that out?  

  MR. BENSON:  I don't think that that's 

necessarily the standard.  And that's actually what 

we're trying to do here.  We're trying to get the issue 

of these rates, these charges, that's what we're trying 

to get on the ballot.  That's what we're asking people 

to say yea or nay to.  

 In order for us to do that, we have to draft 

the petition the way that we did.  Like I said, if we 

could have just said this section comes out, and we're 
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done, that would be fantastic, and we would have 

absolutely drafted it that way.  But, unfortunately, the 

law is not drafted that way.  

 And so why does our right to say yea or nay on 

that particular issue depend on the way that the law is 

drafted?  That is a substantial restriction on the right 

to referendum.  And it's not borne out.  It's in 

conflict with what the Constitution says.  

 And so that's our problem.  Like I said, if it 

had been easy, and we just say, you know, subsection 5 

is out, and we're done, wonderful, not a problem.  But, 

unfortunately, because of the way the law is drafted, 

that simply wasn't possible.  

 But that is the issue that we're trying to get 

on the ballot, is this issue of the rates and charges.  

So, yes, we're trying to do exactly what you said.  

We're trying to get the people to vote yes or no on 

that.  That's all we're asking to do.  That's all we're 

asking the Court to do, is to apply that plain language 

so that we can do that.  

  THE COURT:  Do you think that's clear under 

your description of effect as that's exactly what you're 

trying to do?  

  MR. BENSON:  Well, I think, I think, it is.  

And if I could, I want to just finish this real quick, 
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because I think there's a couple little points.  And I'm 

going to pin it to the description of effect.  

 But I want to, want to highlight the -- what I 

see as the major problem with the plaintiff's position 

in this case.  And the biggest problem, I think, is that 

if you say that "any part thereof" means something other 

than what it actually says, we're going to have a 

completely unworkable standard.  

 And, you know, for example, their theory on 

this, I'm not sure if they thought through exactly what 

it is that they're asking the Court to do here.  Because 

in their opening brief they suggest that it's okay if we 

would have referred a subsection of the statute.  I 

don't know if that's okay, if that means we refer a 

sub-subsection or just a section or a 

sub-sub-sub-subsection.  I'm not sure how that works.  

 But then, in their reply, they kind of move 

away from that, and they -- and, instead, they say that 

what it should mean is "a distinct and severable aspect 

of a statute that lends itself to removal."  

 Now, I don't know about you, Your Honor, but I 

have no idea what that means, "a distinct and severable 

aspect of a statute that lends itself to removal."   

that kind of rule provides absolutely no guidance to 

somebody who's trying to draft a petition.  Unless 
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you're trying to repeal an entire statute, you will have 

no idea whether your petition is valid or not.  

 The only thing that, I think, is certain about 

that is that it will generate litigation.  Because 

except for a petition that repeals an entire statute, 

there will absolutely be a legal challenge as to whether 

it is "a distinct and severable aspect that lends itself 

to removal."  

 But yet that rule provides the Court with no 

guidance in how to review those challenges and how to 

review the petitions.  

 And so just that kind of uncertainty by itself 

substantially restricts the right to referendum.  

Because -- and that, it provides no guidance, trying to 

draft it, to the drafters or to the Court.   

 And, to me, that is the biggest problem here, 

is because without that kind of a clear standard, you 

know, we're going to be here all the time on these, and 

people are not going to be drafting -- 

  THE COURT:  You've indicated there's only been 

five referendums in the history of -- from your 

standpoint, in respect to that.  Did all five of those 

particular referendums, did they all deal with just a 

specific statute, a resolution, or a part of that 

specific statute?  
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  MR. BENSON:  To my knowledge, there was one 

referendum on a part with a statute, and that was the 

1934 referendum on part of the Fish and Game Act, that 

they attempted to repeal the section that had -- that 

required you to get a deer tag before you could shoot a 

deer.  

  THE COURT:  It dealt with just a section of 

that particular statute?  

  MR. BENSON:  Correct.  And so that -- so, like 

I said, the problem that we have here is that if "any 

part thereof" doesn't mean what it says, then we're not 

going to have any guidance in how we draft these 

petitions, nor is the Court going to have any guidance 

in how it reviews these.  

 And I want to give just a very quick reference 

to this notion of severance in here, that when they talk 

about "a distinct and severable aspect," I'm assuming 

what they're alluding to is kind of the generic 

severance analysis that you go through when part of a 

statute is declared void or unconstitutional or 

something like that.  

 And that, I submit, is a completely 

inappropriate standard when you're dealing with a 

referendum.  Because the basic touchstone of that 

analysis, the severance analysis, is would the 
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Legislature have intended part A to stand without 

part B?  And the very purpose of a referendum is to 

reject something the Legislature did, even though they 

specifically intended to do that.  

 So legislative intent can have no place in this 

analysis.  It's simply inappropriate, because the entire 

purpose of the referendum is to reject what the 

Legislature intended.  

 So with regard to that argument, this very -- a 

couple more things.  I'm going to try and wrap this up.  

I know we've spent a lot of time on it.  

 Finally, they're -- they make this argument 

about legislative history.  And, of course, they have to 

first demonstrate that this is ambiguous, where we don't 

even look at legislative history.  You don't even go 

there unless it's ambiguous.  So we probably really 

shouldn't be talking about it at all.  

 But the basic gist of their argument is that 

it's inconsistent with the 1962 changes and, therefore, 

the legislative, you know, history demonstrates that it 

doesn't mean what it says, which is "any part."   

 But even the plaintiffs themselves concede that 

the legislative history is completely silent on this 

point.  

 And so in order to overcome the plain language 
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of the statute, I think, you've got to have quite a bit 

more than that, than simply silent legislative history.  

 So that really doesn't support their argument 

at all.  And, in fact, I think, if you look at what the 

1962 changes actually did, you'll see that, if anything, 

they made changing the law through a referendum easier.  

Because what it did is it changed the threshold.  Under 

the previous law, it took a majority of voters voting in 

the election to repeal or approve a statute.  They 

changed that to a majority of voters voting on the 

question.  

 So they actually made it considerably easier to 

change the law through a referendum petition.  

 And so, if you step back and look at it, 

it's -- I don't know how they make this argument that it 

somehow restricts the right to referendum, or something 

like that.  I think, it actually makes that it was 

intended to make the right to referendum easier.  

 So, you know, in short, again, what we're 

asking the Court to do is simply to apply the plain 

language of the Constitution, that "any part thereof" 

means any part thereof.   

 And the Nevada Supreme Court has never held 

otherwise.  No other court, as far as I can tell, has 

ever held otherwise.  This language is very common in 
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other states' constitutions.  And, I think, it's one of 

those things that people just don't litigate over, 

because the language is clear.  

 The rule that they're asking the Court to make 

is a whole new rule completely out of whole cloth, which 

is contrary to that plain language.  And that rule would 

restrict the people's right to referendum.  And it would 

create an unworkable standard, both for people who are 

trying to draft petitions and for the courts trying to 

review them.  

 And let's, finally, not for get the burden of 

proof here.  The burden of proof -- this is not a 50/50, 

who's kind of more right than the other sort of 

situation.  The plaintiffs have to show that this 

petition is clearly invalid.  That's their burden of 

proof here.  And what they're asking the Court to do is 

to substantially restrict people's right to referendum, 

through a new rule that is contrary to the plain 

language of the Constitution.  And that would create an 

unworkable standard both for petitioners and for the 

courts going forward.  

 So for all of those reasons, the Court must 

reject their first argument, their first claim that this 

is an invalid referendum and, instead, allow the voters 

simply to have their chance to say yea or nay on that 

JA 0207



HEARING, 03-28-2016 

 

SHANNON L. TAYLOR, CCR, CSR, RMR 

(775) 887-0472 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

issue that we're trying to put forth.  

  THE COURT:  Ms. Story, do you have anything to 

add on behalf of the Secretary of State in respect to 

this particular matter?  

  MS. STORY:  Thank you, Your Honor.  We don't 

have anything to add.  

  THE COURT:  You don't have a position whether 

this is a referendum or initiative or the statute, or 

the implication of that, on behalf of the Secretary of 

State?  

  MS. STORY:  Well, Your Honor, I -- 

  THE COURT:  Don't you think the Secretary of 

State should take a position, because you're the office 

that, basically, determines whether or not to allow for 

a referendum or initiative to go forward?  You know, I'm 

just curious.  

  MS. STORY:  I appreciate your -- 

  THE COURT:  I don't mean to put you on the 

spot, but it appears to me that the Secretary of State's 

Office at least should have a position.  

  MS. STORY:  Well, Your Honor, I believe that 

the Secretary of State would find that this is, in fact, 

a referendum, that it has proposed that language that 

the Legislature has considered and enacted be provided 

and presented to the citizens of the state for their 
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acceptance or rejection.  

 I think that the Constitution does reference 

quite clearly any part of a statute.  And I think that 

the Court is bound by that constitutional verbiage.  

  THE COURT:  Do you think you can have a 

referendum whereby you have multiple different changes 

to a statute, not just a portion of a statute, but 

multiple changes of different portions, in respect to 

that?  Do you think that's clear?  

  MS. STORY:  I -- 

  THE COURT:  Don't take anything by my question.  

I ask everybody -- 

  MS. STORY:  Sure, sure.  

  THE COURT:  -- tough questions.  

  MS. STORY:  No.  I believe that taking this, 

the petition in front of the Court today, and looking at 

it, I mean the Legislature made those amendments in that 

particular fashion.  And I think that extracting those 

changes doesn't result in a statute that's unclear.  It 

reverts it back to the statute as it was.  And I believe 

that the description of effect explains that rather 

clearly.  

  THE COURT:  Okay.  Mr. Cavilia, let me ask you 

a question, because it's kind of -- if Mr. Benson's 

correct from the standpoint in his argument that you're 
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allowed to have -- take little portions of this statute 

and that statute in and out, because they're -- the way 

it was drafted, there's no other way to get to this 

particular solution, do you think that has an effect in 

regards to whether or not you can -- this is a 

referendum or initiative?  

  MR. CAVILIA:  I don't think it does, Your 

Honor, because I think what he points out leads to the 

extreme example that creates the absurdity that you 

could pick individual words out of a statute and submit 

them to referendum and effectively rewrite the statute 

completely.  

 You're talking about additional litigation as a 

result of our position.  If you take that position, 

we're going to litigate every single referendum ever, if 

it results in picking and choosing individual words 

or -- or punctuation and, effectively, writing a new 

law.  

 The initiative process allows for what it is 

they're trying to do in this case.  Write the law how 

you'd like it.  Send it back to the Legislature.  If you 

don't like it, it gets to go to the vote of the people 

for a yea or a nay.  

 You know, I don't think what we're asking you 

to do is outside the plain language.  As we've discussed 
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earlier, the description of "a part" includes "a 

division or a portion that is separate or distinct."  

These are not separate or distinct.  This is a picking 

of a phrase here and a word there and cutting it out of 

this, not even a statute in this case, Your Honor.  This 

petition has gone forward prior to this statute even 

being codified.  We're really being asked to do a -- run 

a referendum on a law, on a bill, that is not -- it had 

not yet been codified.  

 So how that's going to look in terms of the 

law, you can't, you honestly can't tell from this 

referendum, this petition that is made on, effectively 

on the bill and not the codified statute.  

  THE COURT:  Well, it's not codified yet, but 

it's also been adopted by the Legislature and becomes 

part of the law of the Legislature.  

  MR. CAVILIA:  Right, but -- 

  THE COURT:  But I understand, but it hasn't 

been put in the context of where it fits in the 

statutes.  

  MR. CAVILIA:  It makes it very difficult to 

understand.  

  MR. BENSON:  Can I respond briefly to that, 

Your Honor?  

  THE COURT:  Yeah.  
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  MR. BENSON:  You're correct that the right of 

the referendum doesn't depend on whether LCB has gotten 

around to codifying the statutes or not.  And we are 

entitled to run a referendum on any statute, which we've 

done.  

 But this is notion of how -- of the words and 

the phrases and all that, you know, for example, if you 

look at page -- it's page three of the petition, which 

is attached as Exhibit A to the plaintiff's complaint.  

That's section 2.95 of the statute.  And as I mentioned, 

what -- the issue that we're trying to get a yes or no 

vote on is this issue of the new different rates and 

charges to be imposed on net metering customers.  

 So if you look at 2.95, it says a utility shall 

offer net metering, subsection A, in accordance with the 

provisions of this section and NRS 704, 774, and so on, 

until the date, and so forth.  And that is the part that 

allows, you know, net metering to continue after that 

date.  

 And then it says, at the bottom, subsection B, 

it says "pursuant to the section of 2.3 of this act."   

So if you go back and look at 2.3 of the act, that's the 

part that allows the Commission to set these new rates 

and charges.  

 So are we permitted to repeal subsection A and 
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B of subsection 1?  Or it seems to me, it would make a 

lot more sense to do it the way we did, which is just to 

remove the parts that have to do with the new rates and 

charges and leave the rest of the statute alone.  But, 

like I said, because it's not in its nice neat own 

little subsection by itself, we can't do that.  That's 

why we did it this way.  

 And so it's this -- it's not like we're just 

picking and choosing random words.  We're trying to get 

at this issue.  And we just happened to have to do it 

the way we did because of the way that the statute is 

currently written.  

 So, you know, that I really don't think is -- 

like I said, the way the statute happens to be drafted, 

you can't defeat the constitutional right of doing a 

referendum.  

 And, well, I do intend to get to the 

description of effect, also, Your Honor.  I hope that -- 

  THE COURT:  I took your comments.  

  MR. BENSON:  -- you'll allow me on that.  

This -- and I just wanted to briefly note this.  This 

issue that they make of not including the deleted 

language, I'm just going to say, I think, you get this.  

But, correct, we don't delete -- include it, because 

it's been deleted.  It's no longer a current statute.  
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 And so we're not trying to bring it back.  

We're not trying to do anything with it.  It stays 

deleted.  And, I think, that's very clear in the way 

that we've written this petition.  When it finally does 

get codified in the NRS, obviously, that deleted 

language isn't going to be in there.  

 And so I just want to say, that's why we don't 

put it in.  There's no obligation for us to put it in.  

I don't think it renders it in any way confusing or 

misleading.  

 So with that, I...  

  THE COURT:  Okay.  Thank you.  

  MR. CAVILIA:  Your Honor, with respect to, just 

with respect to codification, a simple call to the 

Legislative Counsel Bureau and requesting them to 

provide us with a copy of the codification, they 

provided it.  

 And in my understanding, had they been asked to 

do it earlier as a result of a pending petition or 

initiative, or initiative or referendum, they would have 

done so.  

 So, I think, that certainly would make this a 

much cleaner and clearer process.  

  THE COURT:  Okay.  Thank you.  

  MR. BENSON:  We would have loved to do that, 
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Your Honor, if it had been available to us at the time.  

But, as you know, the deadline to start the referendum 

process is August, August 1st.  And so the chances of it 

being codified at that point are just not -- very low.  

But, anyhow, that's a minor matter.  I want to move on 

to the description of effect.  

 And so with regard to the description of 

effect, again, I'm going to start at the beginning, 

which is the burden of proof.  And, again, the 

plaintiffs bear the burden of proof of showing the 

description of effect is clearly in -- 

  THE COURT:  I'm not sure.  I don't have a major 

problem with the description of effect.  So I'm going 

to -- you can -- I just think it's -- to me, it's not 

unclear, to a large extent.  It kind of goes through 

that process in respect to that.  And I know, under the 

Education case, it's kind of pretty clear now that it's 

not as tight as it used to be under the statutory 

constraints under the Supreme Court rules in respect to 

that.  

 Again, I'm going to allow you, if you want to 

take some time to argue it.  But, again, I'm not as 

concerned about that as I am about in respect to this 

part, you know, this language in respect to this, which 

is clear, in respect to the Court's mind, "or part 
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thereof."  I mean that's where I am, and that's where 

I'm trying to figure this out, to a large extent.  So.  

  MR. BENSON:  Okay.  Let me it up just on a 

couple brief things with regard to the description of 

effect.  

 I'm glad Your Honor said that.  I'm not going 

to waste a lot of time.  Obviously, we fundamentally 

disagree with this idea that there's any kind of 

subsidy.  We think the PUC decision was flawed and based 

on flawed data.  And it's not binding on this Court in 

any event.  It's up on judicial review right now and 

could be reversed.  So that's clearly not -- doesn't 

meet their standard of proof in this case.  

 One thing that they talk about a lot in their 

briefs are this notion of approval and disapproval.  And 

I went back and I looked at the statute, at 295.009.  

And it says that you have to write a description of 

effect that describes the effect if the petition, either 

initiative or referendum, is approved.  

 Now, that's the only place I could find 

anywhere in the law that talks about approving the 

petition as opposed to approving or disapproving the 

law.  

 And, I think, some of the confusion is what 

does it mean to approve a referendum petition; is that 
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the same thing as approving the statute, or does that 

mean repealing the statute?  

 And to be perfectly honest, I think, the 

statute is ambiguous on that point.  I have never really 

noticed it before, until they pointed out.  I went back 

and looked at it.  And I thought to myself, you know, 

that's probably a legislative oversight, the way that 

that was drafted.  

 We think the description of effect is fairly 

clear on that point about what it -- because what we're 

really asking the people to do is to disapprove a part 

of the statute.  Which, of course, is what causes a 

change when you're talking about a referendum petition, 

as opposed to an initiative.  When you approve an 

initiative, that's pretty straightforward.  You're 

approving the new language, and that's what causes the 

change.  

 So if the Court thinks that that's a problem, 

then we'd be happy, you know, to change that language in 

the description of effect to make that a little bit more 

clear.  I'm not sure how we do that, honestly.  But we'd 

be more than happy to try and put something forward to 

do that.  

 So that's -- that was the one thing like that I 

said that I thought was a little bit unclear in the 
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statute.   

 The other thing I'm not a little -- I'm not a 

hundred percent clear on the statute.  I don't think 

this is the intent behind the statute.  I don't think we 

have to describe in the description of effect what 

happens if you approve the statute, which is that it can 

no longer be changed by the Legislature.  

 That doesn't change the law.  But, arguably, I 

could see that that is something that the voters would 

also want to be informed of.  And it's a little bit 

unclear to me whether that's something that 295.009 

requires.  I tend to think it's not, because that's a 

legal mechanism that applies to all petitions, not just 

this one.  But, again, if it's something that the Court 

thinks would clarify and ought to go in there, then 

we're more than happy to do that.  

 So that is basically it, to wrap up on -- with 

regard to the bigger issue on whether this is a 

referendum or a petition, as I mentioned, I think that 

what they're asking the Court to do is to create a whole 

new rule, that has no basis and is contrary to the plain 

language of the statute.  

 And there's no harm in allowing people to do 

these kind of referenda.  There's significant harm in 

preventing it, because what you're doing is putting the 
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people through significantly more expensive, 

time-consuming, difficult and risky process.  And 

there's simply no reason to do that.  

 All we're asking the Court to do is apply the 

plain language of the Constitution, to let the people go 

forward and have a yes or no vote on this particular 

issue.  

 The fact that it happened to be drafted the way 

it is, because that's the way the statute happens to be 

drafted, can't defeat the constitutional language.   

 And the greater difficulty here would be 

accepting the plaintiff's position, which is going to 

mean that the Constitution doesn't mean what it says and 

that we're going to have this very amorphous standard of 

trying to figure out what a valid petition is or not.  

 And I would not know how to draft a petition 

under that kind of standard.  I don't know how the 

courts would review a petition under that standard.  But 

I do know that we would see a lot more litigation over 

it, because there is no guidance.  And that uncertainty 

itself is not fair to people trying to draft a petition.  

That itself significantly restricts the right.  

 And so, in sum, all we're asking the Court to 

do is to apply the plain language of the Constitution, 

say that this is a valid referendum petition, and allow 
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us to go forward onto the ballot so that the people can 

have their say.  

  THE COURT:  Is there any final comment?  

  MR. CAVILIA:  Very briefly.  

 What the defendant's asking for is the same 

thing, that the Court apply the Constitution as a whole, 

both sections 1 and section 2.  

 My major concern with allowing referendums to 

go forward on individual words and phrases, we talk 

about additional litigation.  As you know, adopted 

statutes or revisions adopted by vote of the people 

cannot be amended by the Legislature.  So are we now 

going to see this side, the Legislature can adopt -- can 

make more modifications -- can't make modifications to 

particular words and phrases because they've been 

adopted, but other portions they can?   

 I think, we're going to create more confusion, 

not less, if we don't create a definition and a standard 

of what "a part" is.  

  THE COURT:  Thank you.  

 Well, again, I've tried to go through and read 

everything and go through and read it all in regards to 

that.  

 First of all, I think, the sole issue before 

me, the Court, concerns whether or not we are concerned 
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with a referendum as asserted by the defendants or an 

initiative as asserted by the plaintiffs, to some 

extent.  

 And the second issue is whether or not the 

description of effect is valid in respect to this 

particular matter.  

 Additionally, I'm making no comment, nor do I 

intend to make any comment on solar versus other types 

of energy.  That's not my purpose, and that's not what's 

before me in respect to this matter.  

 Here we have a substantial change, in the 

Court's opinion, to the legislation in respect to this 

particular matter, not a part thereof.  And we're not 

creating a new rule or anything else in respect to that.  

"Part thereof" means something less than the whole to 

what it belongs.  And that's out of Webster's 

Dictionary.  

 Here, the document and issue is not changing a 

part of the statute, but it's a systematic change of 

various portions thereof and words to effect a change 

thereof.  It's a piecemeal approach.  

 This is not a referendum, not asking for a yea 

or nay vote on the legislation on a question, but it is 

really an amendment to the statute requiring an 

initiative under Article 19, Section 2.  
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 Therefore, the Court's going to go ahead and 

grant the declaratory judgment, issue an injunction in 

respect to this particular matter.  I believe that this 

is not an initiative but, in fact -- not a referendum, 

but is more in tune to an initiative.  

 Mr. Benson.  

  MR. BENSON:  Thank you, Your Honor.   

  With regard to that, I would like, if the Court 

would indulge me, to make an oral motion that you stay 

that injunction pending a potential appeal.  

 Because, as you know, we're facing a very short 

deadline to turn in signatures.  And if we are not able 

to go forward and have those signatures submitted and 

processed, then my client could be irreparably harmed if 

we were to go up on appeal and have that overturned.  

 So I'd ask that you stay that -- 

  THE COURT:  But make it moot, in other words, 

because you wouldn't have time to get it done?  

  MR. BENSON:  Correct, Your Honor.  And so I'm 

asking that you stay that ruling pending the appeal, so 

that we can at least go forward with that process.  And 

if the Supreme Court says it's not an initiative, then, 

then, obviously, we're done.  But at least we'd have the 

opportunity to continue to pursue that in the meantime.  

  THE COURT:  Without personalizing you at all?  
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  MR. BENSON:  Correct, Your Honor.  

  THE COURT:  Do you have any comment on that?  

  MR. CAVILIA:  Obviously, we'd oppose that.  

But, you know, I think, because it's an initiative, he 

has until November 8th to gain signatures for an 

initiative.  

  THE COURT:  Well, I'm going to go ahead and 

allow, essentially, to go forward.  I'm not going to go 

ahead.  I'm stay the fact from the standpoint in regards 

to enjoining anything in respect to this matter.  You 

can go forward and try to get your signatures.  Because 

I don't want to penalize anybody.  

 Because, I think, this is an interesting issue.  

I don't think it's clear.  I really don't.  But I do 

believe that you can't turn around, and, again, very 

clearly, piecemeal what you're trying to get out of a 

particular statute and that.  Otherwise, you're going to 

create a huge problem in the future and, we expect, the 

future legislation in doing that in respect to that.  

 So, Mr. Cavilia, if you will prepare the order 

for the Court in respect to this particular matter.  

 And, again, Mr. Benson, you can go forward and 

with your collection of any signatures or whatever you 

need in respect to that particular matter.  The Court's 

not going to preclude that.  It's just indicating that I 
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believe this clearly doesn't come under the referendum.  

  MR. BENSON:  Thank you, Your Honor.  And I 

appreciate that.   

  I just wanted to clear up, in terms of the 

timing on getting the order done, today is Monday.  I 

was hoping that we could get that.  

 Do you think you could have a draft to us 

very -- within the next couple days, or?  

  MR. CAVILIA:  Of course.  

  THE COURT:  Well, you can have five judicial 

days to get it to us and get it to him to review it in 

respect to that.  

  MR. BENSON:  Judicial days?  Okay.  Thank you, 

Your Honor.  

  THE COURT:  That's a reasonable time.  

 Thank you.  Court's in recess.  

                        * * * * * 

(The Hearing adjourned at 3:50 p.m.) 

                          -oOo- 
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